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SUFBEME  COUBT  OF  XOBTH  CABOUNA. 


Rnle  53  was  amended  at  September  Tenn,  1891,  as  follows: 

After  the  woid  "petitioner,"  in  line  14,  [line  19  as  printed  in  12  S.  E.  Rep.  p.  x,]  ia> 
sert,  "  who  shall  be  one  of  the  Jastices  who  concurred  in  the  opinion  of  the  Court." 

For  the  role*  of  the  supreme  court,  see  13  S.  E.  Rep.  t-xL 
13  s.  E.  (It) 
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(Supreme  Court  of  North  Carolina.   April  14, 
18B1.) 

Costs  ox  Appkal — Frintino  Rbcord  axd  Bribf. 
1.  Sup.  Ct  Role  N.  C.  81,  llmite  the  co*U  for 
{winting  the  record  to  20  pages,  unless  otherwise 
specially  ordered  by  the  court.  Held,  that  where 
the  "case  on  appeal, "  as  settled  by  the  judge, 
exceeds  SO  priated  pages,  the  supreme  court  will 
permit  the  ooau'  of  the  excess  to  he  taxed  in  fa- 
-ror  of  the  onsucoessful  per^,  as  such  "case"  is 
leqaired  to  be  printed  as  part  of  the  record  by 
rule  89,  but  no  costs  will  oe  taxed  for  printing 
other  parts  of  the  record,  not  embraced  in  the 
"case  on  appeal, "  and  presenting  no  question  to 

9.  In  settling  the  ease  on  appeal,  only  so 
mnch  of  the  eridence  or  other  matters  ooourring 
on  Ute  tarial  as  may  be  necessary  to  present  ana 
Ulustrate  tiie  matters  excepted  to  should  be  in- 
serted, and  not  the  entire  evidence  embraced  in 
the  stenographer's  minutes. 

8.  Where  the  successful  party  on  appeal  could 
have  condensed  his  brief  to  10  pages,  for  which 
number  of  pages  he  is  permitted  to  tax  costs  by 
Bap.  Ct.  Bale  N.  C.  87,  no  oosts  will  be  allowed 
him  for  the 


For  former  report,  see  12  S.  E.  Rep.  1040. 
Batebelor  Jt  Derereax,  for  appellant.    T. 
B.  Baabee,  for  appellee. 

Clark,  J.  Tbte  is  a  motion  by  the  ap- 
pellant to  retaz  the  bill  of  costs  in  this 
court  by  allowing  "tbe  actaal  cost  of 
printing  tbe  record  and  brief."  Role  29 
requires  tbe  "case  on  appeal"  to  be  print- 
ed, and  Bocb  otber  parts  of  tbe  record  as 
may  be  necessary  to  present  tbe  excep- 
tions made,  tbe  designation  of  sucb  other 
parts  to  be  made  by  counsel  of  tbe  appel- 
lant. If,  however,  more  than  20  pages 
are  printed  the  costs  for  tbe  excess  can 
only  be  alio  wed  by  order  of  tbe  coort.ifor 
which  pnrpose  this  motion  is  now  made. 
An  inspection  of  tbe  transcript  shows  74 
pages  printed.  Of  these,  68  pages  are  In 
the  "case  on  appeal"  settled  by  the  judge. 
As  this  the  appellant  was  required  by  tbe 
mies  to  have  printed,  and  could  nut  omit 
any  part  thereof,  it  is  but  Just  that  he 
sboDld  be  allowed  for  said  68  pages,  de- 
ducting the  20  pages  already  taxed,  to- 
wit,  48  pages  additional  at  60  csnts  per 

Eage.    The  other  6  pages  were  not  em- 
raced  in  the  "ease  on  appeal, "  presented 
no  exceptions  to  b«  reviewed,  and  were  un- 


CL  mleSL 
T.l8*.&no.l — 1 


necessarily  printed.  This  ease  differs  from 
Roberts  v.  Lewald,  12  S.  E.  Rep.  1028,  (at 
this  term.)  in  wbicb  tbe  case  on  appeal 
was  only  2  pages,  and,  the  winning  party 
having  been  allowed  the  costs  of  printing 
20  pages,  farther  allowance  was  denied. 

In  this  connection  it  is  proper  to  note 
that  tbe  case  seems  to  have  been  made  up 
from  the  stenographer's  notes,  and.  In- 
stead of  making  a  brief  of  sucb  evidence  as 
was  material,  the  entire  transcript  of  the 
evidence  seems  to  have  been  pnt  into  tbe 
case.  This  may  save  labor  to  tbe  judge, 
bat  is  an  nnnecessary  expense  to  parties, 
and  is  not  a  "case  settled,"  within  the 
meaning  of  the  statute.  As  the  nse  of 
stenographers  will  become  more  common 
in  our  courts,  the  attention  of  tbe  trial 
judges  should  be  especially  called  to  this, 
which  Is  likely.  If  not  adverted  to,  to  be- 
come an  evil  and  an  oppression.  It  is  not 
intended  that  the  transcript  of  the  "case 
on  appeal"  should  become  a  damping- 
ground  fortheentlre  evidence  andai/ni;ti« 
of  the  trial  below.  The  parties,  if  they 
agree  on  a  case,  or  the  Judge,  if  he  settles 
It,  should  eliminate  tbe  points  excepted 
to,  and  only  send  np  in  connection  with 
them  so  much  of  the  evidence  or  otber 
matters  occurring  on  the  trial  as  may  be 
necessary  to  present  and  illustrate  tbe 
matters  excepted  to.  Tbe  judge  does  not 
do  his  duty  In  "settling  the  case"  unless 
he  keeps  this  in  view.  Parties  ought  not 
to  be  taxed  and  oppressed,  either  with 
the  copying  by  the  clerk  below,  or  by  tbe 
printing  in  this  court  of  a  vast  mass  of 
testimony,  utterly  irrelevant,  so  far  as 
concerns  the  exceptions  to  be  reviewed. 
This  is  said,  not  in  criticism  of  the  careful 
and  accurate  Judge  who  tried  this  partic- 
ular cause,  font  becanse  this  is  a  "ccms" 
somewhat  more  lengthy,  perhaps,  than 
was  necessary,  which  was  evidently  due 
to  reliance  on  tbe  stenographer's  notes, 
and  to  prevent  by  a  timely  caution  what 
is  already  a  growing  evil  from  becoming 
a  serious  and  frultfal  source  of  unnecessary 
and  oppressive  costs. 

As  to  tbe  brief  of  appellant,  he  has  al- 
ready had  taxed  for  his  benefit  10  pages, 
as  allowed  by  rule  87.  We  do  not  think 
that  more  was  necessary,  and  that  With 
a  proper  regard  to  condensation  and  ex- 
pense, tbe  forcible  argument  of  tbe  apfiei- 
lant  could  have  been  pnt  within  that  com- 
pass.   If  he  chose  to  elaborate  it  bsyond 
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that  limit,  It  ^as  at  bis  own  "cost  and 
charges. "  To  tbo  extent  herein  indicated, 
motion  allowed. 


(XOg  N.  C.  218)  

Baker  t.  Oabris. 

{Swpreme  Court  ctf  Nnrth  CaroUiuu    April  7, 
1891.) 

COMFIiAINT  OH    NOTB  OF  MaBRIBD  WoMAH  —  D»- 
UURBEB — WaITBB — ACXINISTBATOBS. 

1.  A  complsiut  on  a  note  alleging  that  the 
maker  was  u  married  woman,  and  died  seised  of 
certain  property,  but  falling  to  allege  that  she 
was  competent  by  statute  to  make  the  note,  or  to 
show  that  her  separate  estate  was  chargeable 
therefor,  does  not  state  a  cause  of  action.  Uer- 
RiHON,  C.  J.,  dissenting. 

a.  Where  defendant's  demurrer  is  orerroled, 
the  fact  that  he  answers  orer,  and  goes  to  trial  on 
the  merits,  does  not  waive  the  Insufficiency  of 
the  complaint 

3.  Defendant  may  take  advantage  of  the  de- 
fect in  the  appellate  court  by  a  motion  to  dismiss 
the  case.    Mbrkimok,  C.  J.,  dissenting. 

4.  An  executor  may  plead  the  coverture  of  bis 
testatrix  in  actions  to  charge  her  separate  estate 
with  debt 

6.  Oral  testimony  is  inadmissible  to  show  the 
grounds  on  which  a  preceding  Judge  orerruled  a 
written  demurrer. 

Appeal  from  superior  coart,  Wayne 
county ;  Boykin,  Judge. 

The  complaint  alleges:  "(1)  That  on 
January  1, 1888.  Julia  J.  V.  Qarris,  wife  of 
the  defendant,  for  a  valuable  considera- 
tion, executed  and  delivered  her  promis- 
sory note,  under  seal,  to  the  plaintiff, 
wherein  she  promised  to  pay  the  plaintiff 
on  January  1, 1888,  the  sum  of  four  hun- 
dred dollars,  with  interest  at  eight  per 
cent,  per  annum  from  said  January  1, 
1880,  and  that  no  part  of  said  indebtedness 
has  been  paid.-  (2)  That  in  1887 said  Julia 
J.  V.  Garrls  died  possessed  of  real  and  per- 
gonal estate,  leaving  a  will,  in  which  her 
husband,  the  defendant,  was  appointed 
executor  of  the  same,  who  qualified  us 
such  executor  in  August,  1887,  and  entered 
on  his  duties  as  such  executor,  taking  said 
property  into  his  possession,  and  omits 
and  refuses  to  pay  said  debt.  Wherefore 
plaintiff  demands  Judgment  against  de- 
fendant for  f400,  with  interest  at  eight 
per  cent,  from  .Tanuary  1.  1886,  and  for 
costs."  The  defendant  demurred,  assign- 
ing as  ground  of  demurrer:  "(3)  That, 
the  said  Julia  J.  V.  Garrls  being  a  married 
woman  at  the  time  of  the  execution  and 
delivery  of  said  seale'l  note,  the  same  was 
void,  and  not  binding  on  her  or  her  per- 
sonal representative."  Tlie  court  over- 
ruled the  demurrer,  and  granted  the  de- 
fendant leave  to  answer  the  complaint. 
He  excepted,  and  took  an  appeal  to  this 
court,  but  did  not  prosecute  the  same. 
Afterwards  he  answered  alleging:  "(3) 
That  at  the  time  of  the  execution  of  the 
said  alleged  note  the  defendant's  testatrix 
was  a  married  woman;  that  theconsider- 
ation  of  the  said  alleged  note  was  not  for 
her  benefit,  nor  for  the  benefit  of  her  sepa- 
rate estate;  that  the  payment  of  said  al- 
leged note  was  not  charged,  either  express- 
ly or  by  implication,  on  her  separate  estate; 
nor  waw  it  executed  with  tlie  written  con- 
sent of  lier  husl)and;  that  said  alleged 
note  was  not  given  for  her  necessary  per- 
sonal expenses,  nor  for  the  suppoift  of  her 
family,  nor  to  enable  her  to  poy.ber  debt8 


existing  before  her  marriage. "  The  plain- 
tiff replied  to  the  answer:  "(1)  That  in 
the  complaint  in  this  action  it  was  alleged 
that  the  testatrix  of  the  defendant  was  a 
married  woman  at  the  time  of  the  execu- 
tion of  said  note,  and  the  defendant  de- 
murred to  said  complaint  upon  the  ground 
that  it  did  not  state  facts  sufficient  to 
constitute  a  cause  of  action,  in  that  it  ap- 
peared from  said  complaint  that  the  testa- 
trix of  the  defendant  was  a  married  wo- 
man at  the  time  of  signingsaid  note;  that 
said  demurrer  was  heard,  and  a  judgment 
was  rendered  in  this  cause  overruling  said 
demurrer,  and  the  plaintiff  avers  thatsaid 
Judgment  was  rendered  upon  the  sole 
ground  that  the  defense  of  coverture  was 
not  available  to  the  defendant,  and  the 
plaintiff  pleads  said  Judgment  as  an  estop- 
pel." The  court  gave  Judgment  as  fol- 
lows: "This  cause  coming  on  to  be  heard, 
and  the  defendant  haviugadmlttedinopen 
court  the  execution  of  the  note  declared 
on  in  the  complaint,  and  that  no  part  of 
the  same  has  been  paid,  it  is  thereforecon- 
sidered  and  adjudged  that  the  plaintiff  T. 
M.  Baker  recover  of  the  defendant  Jona- 
than Garrls,  executor  of  J.  J.  Garrls,  the 
sum  of  five  hundred  and  thirty-eight  dol- 
lars and  eighty-four  centst  with  interest 
at  eight  per  cent,  per  annum  on  four  hun- 
dred dollars  until  paid,  and  for  costs." 
The  defendant  appealed.  On  thtftrial"the 
plaintiff  offered  to  prove  by  parol  that 
the  judgment  of  his  honor  at  October 
term,  1888,  overruling  the  demurrer,  was 
'rendered  upon  the  sole  ground  that  the 
defense  of  coverture  was  not  available  to 
the  defendant.'  The  defendant  objected 
to  this  evidence,  but  It  was  admitted  by 
the  court,  and  the  defendant  excepted.  It 
was  thou  admitted  by  the  defendant,  sub- 
ject to  said  exception,  that  said  judgment 
was  rendered  on  the  sole  ground  alleged  by 
the  plaintiff."  The  defendant  moved  in 
this  court  to  dismiss  the  action  upon  the 
ground  that  the  complaint  dues  not  state 
facts  sufficient  to  constitute  a  cause  of  ac- 
tion. 

Aycock  &  Daniels,  for  appellant.  Fatr- 
cloth  &  Allen,  for  appellee. 

SuBpnRRD,  J.,  (after  statiug  the  facta  aa 
above.)  The  defendant  moves  in  this 
court  to  dismiss  the  action,  for  that  the 
complaint  does  not  state  facts  sufficient 
to  constitute  a  cause  of  action.  It  ap- 
pears on  the  face  of  the  complaint  that  tlie 
defendant's  testatrix,  a  married  woman, 
executed  her  simple  promissory  note  to 
the  plaintlH  in  the  sum  of  f400,  and  that 
she  died  "possessed  of  real  and  personal 
estate,  leaving  a  will  in  which  the  defend- 
ant was  appointed  executor. "  There  is  an 
entire  absence  of  any  allegation  showing 
that  the  contract  was  such  as  she  was  by 
statute  competent  to  make,  nor  is  there 
the  slightest  intimation  of  any  drcum- 
Btancos  showing  that  the  indebtedness 
was  charged  or  Is  chargeable  upon  hersep- 
arate  estate.  Indeed,  there  Is  no  pretense 
whatever  of  such  a  charge,  and  the  prayer 
is  for  a  judgment  in  personajm.  It  is  very 
clear  that  under  the  nuioerous  df>cisiun8 
of  this  court,  from  Pippen.v.  Wesson,  74 
N.  C.  4.37rdown  to  Fiaum  v.  Wallace,  103 
N.  G.  29ti,  9  iS.  E.  Rep.  6G7,  and  aubqcqi^nt 
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cases,  that  the  complaint  is  fatally  defect- 
ive In  that  it  does  not  set  forth  a  canse 
of  action.  It  ia  argued,  however,  that  in 
certain  <>xceptional  instances  (as  in  tlie 
case  of  a  free  trader)  a  married  ■noninn 
may  mal<e  a  iogal  contract,  and  tlierefore 
the  court  ought  to  ausume  that  the  con- 
tract sued  upon  is  one  of  that  peculiar 
character.  This  position  is  so  utterly  sub- 
versive of  every  principle  of  legal  pre- 
MDmptiou  that  it  would  seem  annecesBary 
to  cite  any  authority  in  its  refutation. 
Ak,  however.  It  appears  to  be  seriously 
preHsed,  it  may  not  be  Improper  to  make 
some  observations  upon  the  subject. 
Very  soon  after  the  adoption  of  the  pres- 
ent constitution  and  the  passage  of  what 
is  known  as  the  "Married  Woman's  Act," 
(chapter  42  of  the  Code, )  i  t  became  the  duty 
of  this  court  to  determine  the  character 
of  the  statutory  separate  estate  of  a  feme 
eoverf,  and  the  manner  in  wljicb  it  could 
oe charged  witii  her  executory  contracts. 
In  a  few  of  the  states,  where  similar  stat- 
ateabad  been  passed,  it  was  held  that  their 
effect  was  to  remove  the  common-law  dis- 
ability of  coverture,  and  to  enable  the 
wife  to  contract  In  all  cases  as  if  she  were 
Afeme  sole,  except  where  expressly  prohib- 
ited. In  a  majority  of  the  states  the  op- 
posite view  was  taken,  and  this  view, 
after  much  deliheratlan,  was  adopted  l>y 
our  court  In  Pippen  v.  Wesson,  supra. 
This  case  settled  the  fandanieutal  prin- 
ciples of  the  law  of  married  women  in 
North  Carolina  in  reference  to  the  consti- 
tational  and  statutory  provisions  above 
mentioned,  and  its  authority,  so  far  from 
being  questioned,  has  been  uniformly  rec- 
oenized  and  approved  by  the  repeated  de- 
cisions of  the  court.  The  doctrine  of  the 
case  is  well  stated  by  Ruffin,  J.,  in  bis 
carelnily  considered  opinion  In  DouRherty 
T.  Sprinkle,  88  N.  C.  300,  in  which  that 
learned  justice  discuHses  the  manner  iu 
which  the  engagements  of  married  women 
may  be  enforced.  He  says:  "Nor  was 
there  any  change  wrought  in  this  partic- 
nlar  by  the  alterations  made  in  our  court 
system  under  the  constitution  of  1808,  or 
l»y  the  adoption  of  the  statute  known  as 
the  '  Married  Woman's  Act.'  It  was  in 
reference  to  these  very  alterations  and  the 
effect  of  the  statute  that  the  court  de- 
clared in  Pippen  v.  Wesson,  and  Huntley 
v.  Whitner,  77  N.  C.  392,  that  no  deviation 
from  the  common  law  bad  been  produced 
thereby,  as  respects  either  the  power  of  a 
itme  covert  to  contract,  the  nature  of  her 
contract,  or  the  remedy  to  enforce  it, 
that,  as  a  contract  merely,  her  promise  is 
still  as  void  as  it  ever  was,  with  no  power 
in  any  court  to  proceed  to  judgment 
against  her  la  personam ;  that  it  was  only 
through  the  equitable  powers  of  the  court 
that  satisfaction  of  her  engagements  could 
he  enforced  as  against  herseparate  estate. 
The  nature  of  the  pleadings  is  substan- 
tially the  same  as  under  the  former  sys- 
tem of  our  courts,  and  it  is  essential,  in  or- 
der to  estabiitifa  a  ri^rht  to  a  special  judg- 
ment against  her  separate  estate,  that 
the  complaint  should  show  not  only  that 
she  has  such  estate,  but  that  her  promises 
are  such  as  by  the  statute  she  is  rendered 
competent  to  make.  It  was  for  want  of 
JQst  biicb   allegations,   and  because  the 


complaint  demanded  a  t'-^onal  Judg- 
ment against  the  ibtue  deffttdant  in  Pip- 
pen V.  Wesson,  that  the  demiirrer  was  sus- 
tained, and  the  action  was  dismissed." 
In  Pippen  v.  Wesson  the  plaintiff  sued 
upon  a  promissory  note  signed  by  the 
husband  and  wife,  and  the  coverture  ap- 
peared upon  the  face  of  the  corapiuint. 
There  was,  as  in  our  case,  no  allegation 
showing  that  the  contract  was  of  such  a 
character  as  to  fall  withiii  the  exceptions 
of  the  statute;  nor  did  there  appear  any 
circumstiinces  by  which  the  separate  es- 
tate was  chargeable.  Thci  feme  defendant 
demurred  on  the  ground  that  the  com- 
plaint did  not  state  facts  uutUcient  to  con- 
stitute a  cause  of  action ;  and  the  court, 
Rtter  stating  that  the  complaint  should 
have  contained  the  essential  allegations 
above  mentioned,  proceieds  as  follows: 
"In  the  case  of  obligors  plenl  Juris  this 
would  be  immaterial;  bdt  where  one  of 
them  has  only  a  limited  capacity  to  con- 
tract, the  contract  must  be  shown  to  bo 
within  her  capacity.  One  who  contracts 
by  virtue  of  a  power,  statutory  or  other- 
wise, and  who,  except  by  such  power,  is 
incapable  of  contracting,  must  pursue 
the  power,  or  her  contract  will  be  void." 
The  demurrer  was  sustained,  and  thus  we 
have  a  case  directly  in  point,  against  the 
contention  of  the  plaintiff.  After  this  ex- 
press decision  upon  the  very  questiou  be- 
fore us,  it  is  quite  ditticult  to  understand 
how  this  court  is  at  liberty  to  go  to  tlie 
extraordinary  length  of  presuming  the  ex- 
istence of  the  very  circumstances  which  It 
has.  In  the  most  unequivocal  terms,  de- 
clared essent'nl  to  be  alleged.  The  cases 
cited  from  .-.ew  York,  even  if  they  could 
be  recognised  as  controlling  authoritiee 
in  this  state,  do  not  support  the  posi- 
tion of  the  plaintiff.  In  those  cases  the 
coverture  did  not  appear  upon  the  face  of 
the  complaint,  and  therefore  it  was  not 
demurrable.  Where  the  question,  how- 
ever, did  arise,  thecourtof  appeals  of  that 
state  (before  the  act  of  1884,  removing 
the  disalHlity  of  coverture,  except  as  to 
contracts  between  husband  and  wi?e) 
ruled  precisely  as  this  court  did  in  Pippen 
v.  Wesson.  In  Broome  v.  Taylor,  76  W.  Y. 
5(i4,  the  court  said :  "  If  this  complaint 
had  not  shown  that  the  defendant  Helen 
was  a  married  woman,  it  would  have  been 
good  against  her;  and  in  that  case,  in  or- 
der to  avail  herself  of  the  defenseof  covert- 
ure,' it  would  have  been  necessary  for  her 
to  set  it  up  iu  her  answer.  But  the  com- 
plaint shows  that  the  bond  is  tlie  ot>ligA- 
tion  of  a  married  woman,  and  there  is  no 
allegation  showing  that  it  was  given  for 
any  purpose  that  would  make  it  binding 
upon  her.  As  to  her,  tlie  bond  is  priiaa, 
facte  a  nullity,  and  hence  the  complaint 
does  not  show  a  cause  of  action  against 
her."  In  view  of  these  authorities.  It  can- 
not, we  think,  for  amoment  bequestioned 
that  the  complaint  in  this  case  does  not 
state  a  canse  of  action.  The  proposition 
is  so  very  plain  that  nothing  but  the  ear- 
nest contention  to  the  contrary  would  seem 
to  justify  this  somewhat  extended  discus- 
sion fn  its  support. 

It  is  further  insisted  on  the  authority  of 
Vick  v.  Pope,  81'  N.  C.  "ia;  Newhart  v. 
Peters,  80  N.  C.166;   Nicbolsou  v.  Cox.  83 
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N.  C.  48;  and  Johnston  v.  Cocbrane,  84  N. 
C.  446,— that  coverture  must  be  pleaded. 
This  Is  undoubtedly  true,  for  where  the 
disability  does  not  appear  upon  the  tace 
of  the  complaint  the  plea  roust  of  course 
be  by  way  of  answer,  as  otherwise  the  fact 
of  coverture  can  never  be  known.  In  the 
present  ease  the  disability  appears  from 
the  complaint,  and  the  plea  of  coverture, 
even  had  It  tieen  necessary,  has  from  the 
beeinning  been  insisted  upon  by  way  of 
demurrer.  We  suppose  that  it  will  halrdly 
be  contended  that  a  demurrer  in  such  a 
case  is  not  a  pleadini;  within  the  principle 
of  tJie  ttbove-mentioned  cases.  Code,§§  ^, 
239;  Estee,  PI.  &  Pr.  §3068;  Oliphant  v. 
Whitney,  34  Cal.  25;  Furniss  v.  Ellis.  2 
Brock.  14.  Now,  it  no  cause  of  action 
be  stated,  it  is  well  settled  that  this 
objection  and  the  objection  to  the  jurisdic- 
tion may  be  made  either  by  written  de- 
murrer or  demurrer  ore  tenua.  "As  to 
the  two  exceptions  specified  there  can  be, " 
says  Merrimon,  J.,  "no  waiver,  and  in 
these  respects  objections  maybe  made  at 
any  time.  In  such  cases  there  is  an  ab- 
sence of  anything  to  which  the  jurisdiction 
of  the  court  can  attach.  Love  v.  Commis- 
sioners, 64  N.  C.  706;  Tucker  v.  Baker,  86  N. 
C.  1."  Johnson  v.  Finch,  93  N  C.  205.  In 
the  face  of  this  very  plain  declaration  of 
the  court  it  is  insisted  that  the  defendant 
can  waive  the  objection,  and  that  he  can- 
not make  it  at  any  time.  The  manner  in 
which  this  strange  result  is  reached  is  said 
to  be  by  way  of  estoppel  growing  out  of 
a  ruling  at  some  previous  term,  in  which 
the  court  overruled  a  demurrer,  and  gave 
the  defendant  leave  to  answer  over.  The 
demurerrwas  written, and  the  ground  as- 
signed was  that,  as  the  defendant's  testa- 
trix was  a  married  woman  at  the  time  of 
the  execution  of  the  note,  the  same  was 
▼old,  and  that  the  plaintiff  could  not  re- 
cover. The  defendant  did  not  appeal,  but 
answered,  setting  up  the  coverture.  It  la 
said  that  this  interlocutory  judgment 
amounts  to  an  adjudication,  and  therefore 
the  motion  cannot  now  be  insisted  upon. 
In  support  of  this  position  we  are  referred 
to  such  cases  as  Jones  v.  Thome,  80  N.  C. 
72;  Sanderson  v.  Dally,83  N.  C.  67;  Mabry 
V.Henry,  Id.  298;  Roulhac  v.  Brown,  87 
N.  C.  1;  Pasour  v.  LIueberger,  90  N.  C. 
159;  and  Wingo  v.  Hooper,  98  N.  C.  482,  4 
S.  E.  Rep.  463.  In  these  cases  certain  in- 
terlocutory orders, — suuli  as  the  appoint- 
ment of  receivers,  motions  to  vacate  at- 
tachments, orders  of  arrest,  and  the  like, — 
were  held  to  be  rea  adjudicata,  unless  affi- 
davits were  presented  showing  additional 
facts  subsequently  transpiring.  Provis- 
ional adjudications  of  this  character  are 
mere  incidents  to  an  action,  the  ultimate 
rights  of  the  parties  being  tried  upon  is- 
sues of  law  or  fact  raised  by  the  pleadings. 
Such  orders  areentlrely  independent  of  the 
general  rules  of  pleading,  and  it  is  plain 
that  the  cases  cited  have  no  application 
to  the  question  under  consideration.  The 
case  of  Wilson  v.  Lineberger,  82  N.  C.  412, 
however,  seems  to  be  more  in  point,  but 
upon  an  examination  of  the  opinion  we 
cannot  regard  it  as  authority  In  the  presen  t 
case.  There  the  parties  demurred,  it  Is 
said,  "for  want  of  equity."  and  after  a 
trial  before  the  jury  and  a  report  upon  a 


reference  for  an  accoant— four  terms  hav- 
ing elapsed— the  defendant  moved  that  the 
action  be  dismissed  tor  the  same  cause. 
This  the  court  declined,  and  the  defendant 
appealed.  There  were  several  reasons 
why  the  order  of  the  court  should  not 
have  been  disturbed,  one  of  which  is  that, 
while  the  power  of  the  judge  to  thus  sum- 
marily dispose  of  actions  is  well  recog- 
nized, and  its  exercise  in  very  clear  cases 
commended,  the  practice  generally  Is  dis- 
couraged, (Wilson  V.  Sykes,  84  N.  C.  215,) 
and  this  court  will  not  entertain  an  ap- 
peal from  a  refusal  to  dismiss.  McBryde 
v.  Patterson,  78  N.  C.  412.  This  reason 
was  In  itself  sufficient  to  hare  disposed  of 
the  appeal,  and  is,  indeed,  mentioned  by 
the  court.  But,  apart  from  this,  in  view 
of  the  repeated  decisions  of  this  court, 
that  a  motion  to  dismiss  upon  the 
grounds  mentioned  cannot  t>e  waived,  and 
inay  be  taken  at  any  time,  we  cannot  give 
the  effect  contended  for  to  such  a  merely 
interlocutory  ruling  as  in  this  case.  Again, 
we  have  held  that  it  is  the  duty  of  this 
court  to  inspect  the  whole  record,  and 
pronounce  such  judgmentas  In  law  should 
be  rendered.  Thornton  v.  Brady,  100  N. 
C.  38,  5  S.  £.  Rep.  910.  Now.  if  a  com- 
plaint does  not  state  a  cause  of  action, 
this  rule  must  be  applied,  and  this  could 
not  be  done  if  the  expressions  used  in  Wil- 
son's Case  are  to  be  followed  in  all  In- 
stances. It  is  very  evident  that  the  rule 
there  stated  had  reference  to  the  practice 
in  tlie  superior  court  alone,  and  was  not 
intended  to  apply  to  motions  made  in  this 
court,  where  the  power  is  universally  rec- 
ognized and  acted  upon,  and  this  without 
reference  to  the  ruling  below. 

It  is  said  that  the  court  should  not  dis- 
miss the  action  upon  motion,  but  that  the 
defect  should  be  taken  advantage  of  by 
demurrer.  If  we  are  not  to  reject  the  over- 
whelming weight  of  authority  to  the  effect 
that  this  complaint  does  not  state  facts 
sufficient  to  constitute  a  cause  of  action, 
and  that  the  objection  cannot  be  waived, 
and  may  be  made  either  by  written  de- 
murrer or  demurrer  ore  tenua,  (Tucker  v. 
Baker,86N.C.  1;  Pescud  v.Hawkins,71  N. 
C.  299,)  then  it  must  follow  that  the  sug- 
gestion ts  unfounded.  Such  a  demurrer, 
written  or  ore  teoua,  is  us  strong  a  plea 
of  coverture  as  can  well  be  imagined;  and 
it  matters  not  at  what  stage  of  the  action 
it  Is  made,  nor  what  other  pleas  may  have 
been  filed.  It  is  very  true  that,  if  no  de- 
murrer had  been  interposed,  and  the  case 
had  been  tried  upon  its  merits,  theevidence 
sustaining  issues  embodying  the  essential 
circumstances,  the  court  below,  (Code,  § 
273,)  and  2ven  this  court,  upon  motion, 
might  have  allowed  an  amendment  con- 
forming the  pleadings  to  the  facts  proved, 
and  refused  to  dismiss.  But  nothing  of  the 
kind  appears  here.  In  tact,  the  case  has  nev- 
er been  tried  upon  its  merits, but  upon  the 
alleged  legal  Insufficiency  of  the  complaint, 
and  there  is  therefore  nothing  to  show  th« 
actual  existence  of  the  circumstances  nec- 
essary to  charge  the  estate.  While  this 
disposes  of  the  appeal,  we  will  add  that 
we  arc  clearly  of  the  opinion  that  oral  tes- 
timony Is  not  admissible  to  show  the 
grounds  upon  which  the  preceding  judge 
placed  his  ruling.    The  demurrer  was  in 
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writing,  and  we  cannot  look  beyond  it 
and  the  Jadgment.  The  principle  which 
admits  Bucb  testimony  in  aid  of  a  record 
pleaded  as  an  estoppel,  where  sach  record 
talis  to  disclose  the  precise  point  on  which 
the  case  was  decided,  (as  in  Yates  r.  Yates, 
81  N.  C.  397.)  has  no  application  to  rulings 
upon  written  demurrers.  We  will  also 
remark  that  we  do  not  concur  in  the  prop- 
osition of  the  intelligent  counsel  that  an 
executor  cannot  plead  the  covertare  of  hie 
testatrix.  This  would  be  practical!."; 
charging  her  estate  with  debts  for  which 
she  was  not  liable  in  her  IKe-tlme.  The 
ease  of  Newhart  t.  Peters,  80  N.  C.  1S7, 
simply  decides  that  this  plea  cannot  be 
Interposed  by  one  who  has  no  Interest  In 
the  subject-matter  of  the  suit,  and  who 
cannot  be  affected  by  its  result.  The  ac- 
tion must  be  dismissed. 

Merkimon,  C.  J.,  {dissentlag.)  I  think 
this  court  ought  not  to  dismiss  this  ac- 
tion upon  the  ground  that  the  complaint 
tails  to  state  facts  sufiicleut  to  constitute 
a  cause  of  action.  Theconiplalnt  did  state 
a  causeof  action, and  the  court  might  and 
would  have  g^iven  judgment  for  thp  plain- 
tiff If  the  defendant  had  nut  pleaded,  or  In 
case  he  failed  to  plead  the  coverture  of  his 
testatrix  at  the  time  she  executed  the  note 
sued  upon.  It  is  settled  that  the  plaintiff 
may  have  Judgment  against  a  married 
woman  upon  a  note  or  alleged  Indebted- 
ness of  any  kind  executed  or  Incurred  while 
she  was  such  married  woman,  unless  she 
pleads  hercovertore.  That  is  a  defense  she 
may  or  may  not  avail  herself  of,  and  she 
must  plead  it.  VIck  v.  Pope,  81  N.  C.  22; 
Neville  ▼.  Pope,  96  N.  C.  346;  Newhart  v. 
Peten.  80  N.  C.  166;  Nicholson  v.  Cox,  83 
N.  C.  48;  Johnston  v.  Cochrane,  84  N.  C. 
446.  Hence,  it  a  married  woman  should 
simply  plead  in  a  proper  case  that  she  did 
not  execute  the.  note  sued  upon,  or  that 
she  had  paid  the  same,  or  that  it  was 
barred  by  the  statute  of  limitations,  and 
the  plea  should  be  determined  against  her, 
the  plaintiff  would  clearly  be  entitled  to 
Judgment,  as  she  did  not  plead  her  covert- 
ure; and  If  on  the  trial  of  such  pleas  either 
party  should  assign  error  as  to  some  rul- 
ing ol  the  court,  and,  after  final  Judgment 
adverse  to  biro  or  her,  he  or  slie  should  ap- 
peal to  this  court,  the  latter  could  not, 
ex  mero  wota,  or  upon  the  motion  of  tlie 
/bme  defendant,  dismiss  the  action  upon 
the  groand  that  the  complaint  failed  to 
state  facts  sufficient  to  constitute  a  cause 
of  action,  because  it  did  sufficiently  state 
a  cause  of  action,  in  the  absence  of  the  de- 
fense of  coverture  properly  pleaded.  In 
this  case.for  the  reasons  stated  above,  the 
eoort  l>elow  could  not  have  dismissed  the 
action  for  the  cause  last  above  mentioned. 
If  the  defendant  had  not  availed  himself  of 
the  defense  of  the  coverture  of  his  testa- 
trix by  demurrer  or  answer,  and  for  the 
like  reason,  upon  appeal  in  such  case,  this 
eourt  could  not  upon  motion  dlnmiss  the 
action.  A  mere-motion  to  dismiss  the  ac- 
tion In  such  case  is  not  sufficient  because. 
In  the  absence  of  the  coverture  pleaded, 
the  complaint  would  be  sufficient  to  entitle 
the  plaintiff  to  Judgment.  In  this  case 
the  defendant  pleaded  by  his  answer  the 
eoverture  of  hia  testatrix.  On  the  trial  he 
assigned  error  as  to  certain  rulings  of  the 


court  below,  and,  after  final  Judgment  ad 
verse  to  him,  he  appealed  to  this  court, 
This  conrt  should  consider  and  dispose  of 
the  assignments  of  error.  It  cannot  prop- 
erly grant  themotlon  to  dismiss  the  action 
upon  the  ground  that  the  complaint  fails 
to  state  facts  sufficient  to  constitute  a 
cause  of  action,  because,  simply  upon  its 
face,  it  does  state  a  cause  of  action.  Such 
motion  will  be  allowed  only  when  no 
canse  of  action  Is  stated,  and  when  the 
conrt  has  not  Jurisdiction.  Code,  §  242. 
The  case  of  Plppen  v.  Wesson,  74  N.  C. 
437,  does  not  sustain  the  action  of  this 
court  in  this  case.  In  that  case  the  de- 
fendant demurred,  and  the  court  sustained 
the  demurrer,  and  gave  Judgment  for  the 
defendant.  It  did  not  grant  a  motion  to 
dismiss  the  action,  nor  did  this  court.  On 
appeal,  the  latter  court  simply  affirmed 
the  Judgment  of  the  court  below. 

OM  N.  C.  236) 

TccKBR  V,  Tpckkb.J 

{Suipreme  Cowrt  qf  North  CaroUna.    March  JM, 
1891.) 

TixiTioN— RaoxMPnoir— Next  ni  Titls— Rioht 

TO  INHBBIT. 

1.  Under  the  statute  (Acta  N.  C.  1885,  o.  177, 
I  69,  re  enacted  In  Acts  18S7,  a  187,  S  121)  pro- 
viding that  when  the  person  "seised  as  tenant  by 
curtesy  or  dower,  as  tenant  for  Ufa  or  In  right 
of  his  wife, "  of  land  which  Is  sold  for  taxes, 
shall  fall  to  redeem  the  same  within  s  year,  the 
land  shall  be  forfeited  to  the  person  "next  in  ti- 
tle in  remainder  or  reversion"  who  may  redeem 
within  a  year  from  sacfaforfeitnre,  the  homestead 
allotted  to  a  widow  "during  widowhvod"  in  Ilea 
of  dower  may  be  redeemed  Dv  the  person  next  in 
title  when  the  widow  allows  It  to  be  sold  for  non- 
payment of  taxes. 

3.  The  rights  given  by  Code  H.  C.  {  1281, 
rales  9,  10,  permltUng  iUet^timate  children  bom 
of  negroes  who  lived  together  te  man  and  wife 
prior  to  1868  to  Inherit  from  their  mother  and 
from  one  another,  are  not  alnrldged  by  rale  18, 
same  section,  permitting  snch  children  to  inherit 
from  both  imrents,  but  not  collaterally,  and 
brothers,  therefore,  bom  of  parents  who  lived  to- 
cether  as  man  and  wife  prior  to  1868,  may  inherit 
from  each  other. 

Distinguishing  Tucker  v.  Bellamy,  9S  N.  C.  81, 
4  &  K.  Rep.  84,  and  Jones  v.  HoKgard,  19  B.  B. 
Bep.  906,  907. 

AvntT,  J.,  dissenting. 

Civil  action  for  recovery  of  real  estate, 
tried  before  Uravbs,  J.,  at  April  term,  1890, 
of  New  Hanover  superior  court.  The  case 
was  submitted  npon  facts  agreed,  from 
which  it  appeared  that  William  Tucker 
died  in  1880,  seised  of  the  land  In  contro- 
versy, leaving  the  plaintiff,  his  only  broth- 
er, leaving  no  children,  and  the  defendant, 
his  widow.     By  proper  proceedings  the 

g remises  were  allotted  to  said  widow  as 
er  homestead  In  lieu  of  dower.  In  1886 
she  listed  the  land  for  taxes,  bnt,  failing 
to  pay  the  same,  the  land  was  regnlarly 
sold,  after  due  advertisement.  January  7, 
1887,  and  was  bought  by  one  Maria  Fuller, 
who  was  the  adopted  daughter  of  tbe  de- 
fendant. The  defendant  failed  to  redeeib 
the  laud,  and  on  January  6,1880,  the  plain 
tlS, claiming  to  be  the  person  next  in  tit^e 
to  said  land,  paid  the  tax,  penalty,  and 
cost  to  tbe  clerk  of  New  Hanover  superior 
court,  the  same  having  been  previously 
tendered  by  him  to  Maria  Fnller.  who  de- 

I  Rehearing  granted  on  question  as  to  whether 
there  was  a  valid  sale  of  tbo  land,  and  on  that 
point  only. 
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clined  to  accept  it.  It  Is  further  admitted 
thai  the  defendant  is  in  poBsessiou,  and 
that  the  plaintlB  Is  a  colored  man, former- 
ly a  slave,  as  was  also  the  husband  of  the 
defendant.  Their  mother  and  father  lived 
together  as  man  and  wife  prior  to  186S, 
and  died  before  the  abolition  of  elav.ery. 
Upon  these  facts  the  court  rendered  judg- 
ment in  favor  of  defendant,  and  plaintiff 
appealed, 
r.  W.  Strange,  for  appellee. 

Ci.ARK,  J.,  {.after  stating  the  facts  as 
above.)  The  statute  (Acts  1885,  c.  177,  § 
59)  provides  that  when  the  person  "seised 
as  tenant  by  curtesy  or  dower,  as  tenant 
for  life  or  in  right  of  his  wife.*"  of  land 
whici)  is  sold  for  taxes  thereon,  "shall  not 
within  one  year  after  such  sale  redeem  the 
same  according  to  law,  such  person  shall 
forfeit  to  the  person  or  persons  next  in 
title  to  such  lands  in  remainder  or  rever- 
sion" his  estate  In  said  land,  and  that 
such  person  next  in  title  may  redeem  It 
within  one  year  after  forfeiture.  This  sec- 
tion is  re-enacted  verbatim  in  Acts  1887, 
c.  137,  §  121.  The  allotment  of  thepremises 
to  the  defendant  as  her  homestead  by  vir- 
tue of  Const,  art.  10,  §  6,  was  an  exten- 
sion and  prolongation  of  the  seisin  and 
homestead  right  of  her,  husband  "during 
her  widowhood."  For  that  period  she 
held  it,  was  "tenant"  or  "holder"  of  it, 
protected  agalusc  sale  of  it  for  his  debts, 
and  with  the  right  to  enjoy  the  "rents and 
profits."  Indeed,  In  this  respect  she  en- 
joys the  homestead  more  fully  than  her  de- 
ceased husband  could  have  dune,  for  the 
rents  and  profits  cannot  be  subjected  to 
payment  of  bis  debts,  as  would  bethe  case 
if  he  were  living,  (Bank  v.  Green,  78  N.  O. 
247,)  but  "inure  to  her  benefit."  Such 
right  of  occupancy  of  the  premises,  with 
the  absolute  right  to  the  rents  and  profits 
during  widowhood,  while  technically  not 
in  all  respects  a  tenancy  for  lire,  (Jones  v. 
Brltton,  102N.  C.  166,  9S.E.Rep.554,)  Is  at 
least  such  within  the  purview  and  mean- 
ing of  the  statute,  (2  Bl.  Comm.  131.)  It 
cannot  be  that  the  premises  are  exempt 
from  taxation  during  her  occupancy,  since 
the  constitution  expressly  provides  that 
the  homestead  is  subject  to  sale  for 
taxes.  Article  10,  §  2.  Nor  can  it  be 
thought  that  the  fee  is  subject  to  sale  for 
non-pnyment  of  taxes  by  the  widow.  Ex 
parte  Macay,  84  N.  C.  63.  Indeed,  theetnt- 
ute  above  cited  (section  42)  provides  that 
the  sherlW'B  deed  shall  convey  only  the  es- 
tate which  the  delinquent  had  in  the  land. 
It  is  not  a  reasonable  construction  of  the 
statute  that  the  remainderman  should  be 
held  to  payment  of  the  taxesfor  theindefl- 
nite  period  of  the  life  of  the  widow,  who 
meantime  enjoys  the  rents  and  profits,  un- 
der penalty  of  losing  his  ultimate  right  to 
the  fee.  The  reasonableand  justconstruc- 
tlon  is  that  the  widow  who  possesses  the 
premises,  and  enjoys  the  rents  and  prof- 
its thereof  "during  widowhood,"  comes 
within  the  class  of  '  tenants  for  life,"  des- 
ignated by  the  statute,  and  when  she  per- 
mitted her  interest  to  be  sold  for  non-pay- 
ment of  taxes,  and  failed  to  redeem,  in- 
stead of  the  premises  going  out  of  thefam- 
lly,  the  law  permitted  the  remainder-ma u, 
the  "  next  in  title, "  to  redeem  it,  as  he 


elected  to  do,  within  the  prescribed  time. 
The  defendant,  therefore,  comes  within 
the  words  of  the  statute,  and  was  subject 
to  forfeiture  of  her  estate  by  permitting 
the  land  to  be  sold  for  taxes,  and  failing 
to  redeem  It.  It  Is,  however,  contended 
that  the  plaintiff  was  not  "the  next  In 
title:"  citing  Tucker  v.  Bellamy,  98  N.  C. 
31,  4  S.  E.  Rep.  34,  and  Jones  v.  Hoggard, 
12  S.  E.  Rep.  906,  907,  (at  this  term.)  The 
Code,  §  1281,  rule  13,  legitimating  the  chil- 
dren born  prior  to  1868  of  colored  parents 
who  lived  together  as  man  and  wife,  con- 
fers the  right  of  inheriting  upon  the  chil- 
dren only  us  to  their  parents'  estates,  and 
not  collaterally.  Prior  to  that  act  such 
children  had  only  the  rights  of  other  Ille- 
gitimates, and  by  section  1281,  rules  9  and 
10,  could  only  inherit  from  their  mother 
when  there  was  no  legitimate  child,  and 
from  one  another.  The  act  of  1879.  rule 
13.  did  not  abridge  the  rights  gis'en  by 
rules  9  and  10,  but  extended  them  by  con- 
ferring upon  parties  designated  therein 
the  right  of  succeeding  to  the  father,  and 
also  to  the  mother,  in  all  cases.  '  It  fol 
lows,  therefore,  that  the  husband  of  the 
defendant  and  the  plaintiff  were  in  the  eye 
of  the  law,  as  to  each  other,  vested  with 
the  rights  of  illegitimates,  and  upon  the 
death  of  William  Tucker  the  estate  de- 
scended to  the  plaintiff,  subject  to  the 
dower  and  homestead  rights  of  the 
widow. 

This  case  differs  from  the  two  cases 
above  cited.  In  Tucker  v.  Bellamy  the 
court  held  that  the  Acts  of  1879,  rule  13, 
supra,  did  not  authorize  the  children  legit- 
imated by  it  "to  inherit  from  collateral 
kindred,  such  as  uncles  and  aunts. "  It 
may  be  noted  that  this  did  not  conflict 
with  rule  10,  for,  though  that  rule  allows 
illegitimate  children  to  be  legitimate  as 
between  themselves  and  their  representa- 
tives, this  contemplates  that  snch  repre- 
sentatives shall  be  themselves  legitimate 
representatives  of  the  illegitimate  child. 
In  Tucker  v.  Bellamy  the  plaintiffs  were 
the  illegitimate  representatives  (being 
born  In  slavery)  of  the  illegitimate  broth- 
er, who  died  in  slavery  when  incapable  of 
inheriting,  and  therefore  the  estate  could 
not  pass  to  theplalntlffs  unless  authorized 
by  rule  13,  which,  the  court  heid.conferref' 
no  rights  to  inherit  upon  collaterals. 
Rule  13  made  them  legitimate,  it  is  true, 
as  to  their  father's  estate,  but  they  did 
not  claim  the  estate  of  their  father,  but  of 
their  aunt.  In  the  present  case,  by  virtue 
of  emancipation  and  the  constitution,  the 
plaintiff  has  the  same  civil  rights  as  any 
other  illegitimate,  and  under  rule  10  can 
succeed  to  the  estate  of  his  illegitimate 
brother.  Rule  13  has  no  application  to 
this  case.  Jones  v.  Hoggard  (at  this 
term)  Is  also  materially  dirforent.  In  that 
case  the  decedent  left  a  legitimate  brother, 
who  was  the  defendant,  and  several  ille- 
gitimate brothers  and  sisters,  the  plain- 
tiffs, who  were  only  legitimated  by  rule  13. 
The  court  held  that  this  last  rule  only  con- 
ferred the  right  of  inheriting  from  the  par- 
ents, and  not  from  the  brother.  Thedeced- 
ent  and  the  defendant  In  that  case  being 
legitimate  brothers, rule  10 did  not  apply 
to  pinintiffs  as  here.  In  the  i)te8ent  case 
the  plaintiff  and  his  brother  were  of  neces- 
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dty  eitber  legitimates  or  Illegitimates;  If 
legitimates,  then  the  plaintiff  was,  of 
coarse,  next  in  title;  if  illegitimates,  there 
being  no  legitimate  brother  or  sister,  the 
plaiotiO  was  equally  next  in  title.  Re- 
Tersed. 

Atibt,  J.,  dissents. 

(M»  N.  a  «J7)-  

SuiPsoN  et  al.  t.  Peqbah  et  al. 

'  (Supreme  Couirt  cf  North  Carolina.    April  1, 
1881.) 

SiAio— CoHSiaintBNT— Evrontcx. 
Where  a  person  writes,  "please  send  me 
fbe  foUowlng"  goods  promptly,  on  Ms  letter-head 
paper,  the  printed  part  of  which  reads  "general 
merchandise  broker, "  "consignments  solicited, " 
■nd,  after  reoeiviiig  the  goods,  assigns  them,  the 
Istter,  together  with  the  printed  letter-head,  is 
empetent  evidence  to  go  to  the  jury  on  the  ques- 
tion wliether  the  goods  were  sold  or  consigned  to 
the  person  ordering  them. 

Appeal  from  saperlor  court,  Forsyth 
eoanty;  Btnum,  Jndge. 

The  plaintiffs  brooght  this  action  to  re- 
eorer  the  value  of  a  considerable  quantity 
of  flour  from  the  defendant  Pegram  and 
bis  co-defendants,  who  are  his  assignees. 
Pegram  ordered  from  the  plaintiffs  the 
floor  in  question  by  letter,  of  which  the 
following  is  a  copy:  "OfflceofT.  H.  Pe- 
gram, Jr.,  general  merchandise  broker. 
OoDsignments  solicited.  And  dealer  in 
wagons,  grttin,  hay,  mill  feed,  &c.  Wins- 
ton, N.  C,  Nov.  14.  1887.  Messrs.  Simp- 
son, Bass  &  Co.,  Richmond,  Va.— Gents: 
Please  send  me  the  following:  100 bags 
Iti98  Bob  White  50  bbls. ;  100  bags  IMS  Bob 
White  25  bbls. ;  200  bags  n>24  Bob  White 
Sbbls.;  400  bags  n>12  Bob  White  25  bbls. 
Ship  88  soon  as  possible,  as  I  need  the 
goods  right  now.  Want  fresh  goods, 
loars.  truly,  T.  H.  Pegbam,  Jr."  The 
plaintiffs  contend  the  flour  was  consigned 
to  defendant  Pegram,  and  not  sold  to 
him.  The  defendants  admit  the  flour  in 
controversy  was  received  by  the  defendant 
Pegram,  and  the  most  of  it  wa8  in  his 
poesession  at  the  time  of  his  assignment 
to  Buxton  and  Qrogan,  passed  Into  the 
bands  of  the  assignees,  and  the  proceeds 
of  said  flour  is  now  in  tbeir  hands;  but 
the  defendants  contend  the  flour  was 
boDght  by  the  defendant  Pegram,  and  not 
eoDfiigned.  The  folio  n-lng  issue  was  sub- 
mitted to  the  jury:  ** W^as  the  flour  in  con- 
troversy in  this  action  consigned  to  the 
defendant  Pegram  by  plaintiffs?"  The 
plaintiffs  offered  in  evidence  and  read  to 
the  jury  the  letter  above  set  forth,  and 
rested  their  case.  His  honor  instructed 
tbe  jury  that  upon  the  evidence  offered 
by  the  plaintiffs  tliey  should  render  a  ver- 
dict for  the  defendants,  and  answered  the 
l«ne  "No."  Plaintiffs  excepted.  There 
wag  a  verdict  for  the  defendants,  and 
tboreupon  the  court  gave  judgment  in  fa- 
vor of  the  plaintiffs  against  the  defendant 
Pegram  for  the  value  of  the  flour,  and 
tbat  the  defendants'  assignees  go  without 
day.  The  plaintiffs,  having  excepted,  ap- 
pealed to  this  court. 

Jones  &  Kerner  and  Olenn  A  Manly,  for 
plaintiffs.    J.  S.  Orogan,  tor  defendants. 

Mkrrihon,  C.  J.,  (after  stating  the  facta 
u  above.)    In  the  course  of  the  business 


of  trade  "letter-beads,"  "blli-beadH,"  and 
like  advertising  mediums,  when  identifled 
and  connected  with  the  party  using  and 
giving  them  out  for  his  own  purposes  and 
advantage,  have  point  and  slguIHcance, 
and  the  more  when  they  appear  directly 
in  connection  with,  and  give,  or  reasona- 
bly may  give,  cast  and  meaning  to  busi- 
ness correspondence  and  transactions  in 
their  nature  uncertain  and  Indeterminate 
and  requiring  explanation  as  to  their 
meaning  and  purpose.  They  may,  and 
oftentimes  oughtto.be  taken  as  indicative 
and  explanatory  of  the  correspondence 
or  transEictions  left  uncertain  and  imper- 
fect without  them,  and  have  more  or  less 
weight,  according  to  their  nature,  connec- 
tions, application,  bearing,  and  the  cir- 
cumstances. Oftentimes  the  very  purpose 
of  the  use  of  them  is  to  give  the  public, 
and  as  well  individuals,  notice  of  the  ad- 
vertiser's business,  its  nature,  where  it  is 
carried  on,  and  to  Invite  correspondence, 
business,  and  trade  transactions.  When 
a  person  thus  holds  himself  out,  declares 
the  nature  of  his  business  and  purpose 
to  another  person  with  whom  he  deals.  In 
the  absence  of  explanation  in  some  way 
appearing  to  the  contrary,  the  reasonable 
inference  is  that  bis  contract— the  transac- 
tion pertinent  to  his  business— was  of  the 
nature  contemplated  by  that  business 
thus  made  known ;  and  that  he  thus  made 
known  his  business  may,  in  a  proper 
case,  be  shown  by  any  competent  evi- 
dence. Thus,  if  such  person  should,  un- 
der a  "letter-head"  declaring  the  nature 
and  place  of  his  business,  write  and  send 
a  letter  to  a  person  engaged  in  a  busi- 
ness at  a  distance  from  him,  with  whom 
he  wished  and  proposed  to  have  a  busi- 
ness transaction  pertinent  to  his  busi- 
ness, without  particularly  specifying  its 
nature  and  terms,  and  a  transaction  ac- 
cordingly took  place,  the  Inference  would 
be  that  it  was  such  as  bis  business  contem- 
plated, and  the  letter,  including  the  "let- 
ter-head." would  be  competent  evidence 
of  the  fact  In  a  proper  case.  The  true 
oflSce  of  such  evidence  would  be  "  to  in- 
terpret the  otherwise  indeterminate  inten- 
tion of  the  parties,  and  to  ascertain  the 
nature  and  extent  of  their  contracts, 
arising  not  from  express  stipulation,  but 
from  mere  implications  and  presumptions 
and  acts  of  ndoubtful  and  equivocal  char- 
acter, and  to  fix  and  explain  the  meaning 
of  words  and  expressions  of  doubtful  or 
various  senses.  On  this  principle  the  usage 
or  habit  of  trade  or  conduct  of  individual, 
which  is  known  to  tbe  person  who  deals 
with  him,  may  be  given  in  evidence  to 
prove  what  was  the  contract  between 
them."  2  Greeni.  Ev.  §  251.  In  the  notes 
to  Wiggleswortb  v.  DaUison,  1  Smith, 
Lead  Caa.GiH.it  is  said:  "The  usage  of 
an  individual  in  his  own  business  as  to  the 
manner  of  performing  it,  and  the  like,  if 
known  to  the  party  dealing  with  him.  is 
competent  to  show  that  the  contract  was 
on  those  terms. "  Norrls  v.  Fo  wler,  87  X.  C. 
9.  In  the  case  before  us  the  defendant  Pe- 
gram wrote  to  the  plaintiff  immediately 
under  a  printed  "letter-head,"  stating  tbe 
character  of  his  business, — that  of  a  "gen- 
wal  merchandise  broker. "and  ^^oliciting 
"cousignments"  for   the  purpose  of  bis 
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businefls.  The  letter  was  in  no  wise  incon- 
Bistent  with  such  buRinesR'  parpuse.  It 
wan  in  material  respects  indefinite  in  its 
terms.  It  did  not  contain  a  proposition 
to  purchase  goods,  pr  to  pay  for  the  same 
presently  or  in  the  future;  It  simply  asked 
that  the  goods  specified  be  sent  to  blm 
promptly.  By  his  letter  he  represented 
to  the  plaintiffs  that  he  was  such  broker; 
that  he  desired  consignments  of  goods  for 
the  purpose  of  his  business.  He  asked 
that  certain  goods  pertinent  for  his  bnai- 
nss  be  sent  to  him  at  once.  Taking  iiis 
representations  as  to  bis  bnslaess,  his  re- 
quests, the  whole  together  constituted 
evidence  to  goto  the  Jury  tending  to  prove 
that  he  wished  and  intended  that  the 
goods  be  consigned  to  him  to  be  sold, 
not  as  his  own,  but  as  the  plaintiffs',  in 
the  course  of  his  business;  and  that  the 
plaintiffs  so  understood,  intended,  and 
agreed,  and  sent  him  the  goods  accord- 
ingly. Pegram's  business  as  "  general  mer- 
chandise broker"  did  not  by  its  nature 
imply  that  be  purchased  or  took  title  to 
the  goods  he  sold;  on  the  contrary,  it 
might  be  that  he  sold  such  merchandise 
for  one  pe.'«on  to  another  for  compensa- 
tion, and  to  that  end,  and  to  facilitate  his 
business,  be  "solicited"  consignments  of 
goods.  He  sent  his  letter-head  In  connec- 
tion with  and  as  part  of  his  letter  to  the 
plaintiffs,  and  the  whole  constituted  evi- 
dence of  his  contract  with  them,  and  tend- 
ed to  prove  that  the  flour  in  controversy 
belonged  to  them.  The  court  should 
have  so  instructed  the  jury,  leaving  them 
to  determine  Its  weight.  There  Is  error. 
The  plaintiffs  are  entitled  to  a  new  trial, 
and  we  so  adjudge.  To  that  end  let  this 
opinion  be  certified  to  the  superior  court. 
It  Is  so  ordered. 


(108  N.  C.  788) 

State  v.  Pbbplks. 

.  (Supreme  Court  oj  North  Carolina.    April  1, 
1891.) 

Bastabdt— ArFiDAvnr— Wabrant. 

L  It  is  not  necessary  that  it  should  appear 
afBrmatively  in  the  woman's  afBdavit  in  a  baa- 
tardy  proceeding;  that  she  is  single. 

!i.  It  is  immaterial  ttiat  the  warrant  issned 
upon  the  affidavit  fails  to. conclude,  "ai^ainst  the 
statute  in  such  case  made  and  provided. " 

Bastardy  proceeding,  tried  before  Bt- 
NUM,  J.,  at  February  term,  1891,  of  For- 
sytb  superior  court  upon  appeal  from  a 
Justice's  court.  The  state  introduced  the 
afildavit  of  the  woman,  upon  whicb  the 
warrant  had  been  issued,  and  rested  its 
case.  The  defendant  introduced  no  evi- 
dence, and  asked  the  court  to  Instruct  the 
jury  that  the  affidavit  was  insufficient, 
and  not  a  prima  facie  case.  The  court  re- 
fused, and  instructed  the  Jary  to  return  a 
verdict  against  the  defendant,  and  entered 
Judgment  thereon.  Defendant  appealed, 
and  assigned  as  exceptions:  (1)  I'hatlt 
does  not  appear  that  the  affidavit  of  the 
woman  was  voluntary;  (2)  that  It  did 
not  appear  by  the  affidavit  that  the  mothr 
er  was  asingle  woman;  (8)  that  the  war- 
rant did  not  conclude,  "against  the  stat- 
ate  In  snch  case  made  and  provided." 

J.  S.  Grogan,  for  appellant.  The  Attor- 
ns General  and  B.B.  01ean,toT  the  State. 


Clark,  J.,  (after  stating  the  faota  aa 
above.)  1.  An  inspection  of  the  affidavit 
shows  that  it  was  sworn  out  by  the 
woman  before  a  justice  of  the  peace.  It 
appears  tu  be  voluntary,  and  there  is  noth- 
ing to  indicate  the  contrary. 

2.  It  is  not  necessary  that  it  should  ap- 
pear affirmatively  that  the  woman  Is  a 
single  woman.  If  she  Is  a  married  woman, 
that  Is  a  matter  of  defense,  and  only  then 
to  the  extent  of  raising  a  presumption 
that  the  child  is  legitimate.  State  v.  Pet- 
taway,  3  Hawks,  623.  There  is  no  pre- 
sumption of  law  that  she  Is  married  rath- 
er than  single;  indeed,  "It  Is  to  be  assumed 
that  she  la  a  single  woman  until  It  is  made 
to  appear  that  she  In  married."  State  v. 
Allison,  Phil.  (N.C.)346;  State  v.  Higglns, 
73  N.  0.  226.  In  a  very  recent*  case.  State 
V.  McDuffle,  107  N.  C.  885, 12  S.  E.  Rep.  88, 
which  was  an  indictment  for  fornication 
and  adultery,  it  is  held  that  the  single 
state,  being  the  first  in  order  of  time,  is 
presumed  to  continue  till  a  change  to  the 
married  state  Is  shown. 

3.  The  proceeding  Is  in  the  main  civil  In 
its  nature,  (State  v.  Carson,  2  Dev.  &  B. 
.S68;  State  v.  Pate,  Busb.  244;  State  v. 
Higglns,  supra;)  and  the  conclusion, 
"against  the  form  of  the  statute,"  etc..  Is 
unnecessary.  But,  were  it  a  criminal  ac- 
tion, such  conclusion  was  mere  form  and 
immaterial,  as  has  been  repeatedly  held. 
State  V.  Sykes,  104  N.  C.  694, 10  S.  E.  Rep. 
191;  State  v.  Ktrkman,  104  N.  C.  911, 10  §. 
E.  Rep.  312;  State  v  Harris,  106  N.  C.  682. 
11  S.  E.  Rep.  877;  State  v.  Peters,  107  N. 
C.  876, 12  S.  E.  Rep.  74.    No  error. 

(US  N.  0.  tST) 

Brown  et  al.  v.  Walker  et  a/. 

(Supreme  Court  of  North,  CarollMo.    April  1, 
1891.) 

Action  on  Administratos's  Bond— Fartrs— Rn 
An  JUDICATA — AsasTS  —  C0NCI.USIVKNBSS  —  B;vi- 
DBNCX — Parties. 
1.  Cnder  Ckide  K.  C.  g  186,  providing  that 
persons  severally  liable  upon  the  same  obligacion 
or  instrumenL  Including  the  parties  to  bills  of 
exchange  and  promissory  notes,  may  all  or  any 
of  them  be  included  in  the  same  action,  at  the 
option  of  the  plaintiff,  the  administrator  and 
othier  sureties  on  his  bond  are  not  necessar;  par- 
ties to  a  suit  by  the  distributees  against  one  of 
the  sureties  to  enforce  a  judgment  recovered 
against  the  administrator  and  aU  of  his  sureties, 
a.  Where  the  administrator  of  a  surety  on  an 
administrator's  bond  is  sued  together  with  tbe 
other  sureties  and  the  principal,  and  fails  to  ap- 
pear, though  served  with  process,  the  judgment 
for  plaintiffs  is  conclusive  against  him,  and  he 
cannot,  in  a  snit  to  enforce  that  judgment,  set 
up  defenses  which  he  might  liave  pleaded  in  the 
original  action. 

3.  The  fact  that  evidence  Is  improperly  ad- 
mitted to  show  the  date  of  administration  is  im- 
material when  the  fact  as  established  by  the  evi- 
dence is  admitted  by  the  answer. 

4.  Under  the  law  as  it  existed  prior  to  July, 
1869,  (Code  N.  C.  H  1476,  1477, )  a  judgment 
against  an  administrator  by  defanlt  fixes  him 
with  assets  with  which  to  satisfy  it,  and  he  can- 
not set  op  in  defense  to  a  salt  on  such  judgment 
that  he  had  no  assets  when  it  was  rendered. 

Appeal  from snperiorconrt, Mecklenburg 
county;  Philips,  Judge. 

Action  to  recover  the  amount  of  a  Judg- 
ment rendered  in  the  case  of  Ann  £.  Brown 
and  others  v.  T.  B.  McKee  and  others. 
William  Walker  died  In  1868,  and  in  that 
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BBOWN  c.  WALKER. 


year  T.  B.  McKee  qnalifled  as  his  admin- 
istrator, and  gave  bond,  with  R.  R.  Kea, 
J.  B.  Waiker,  and  J.  £..  Walker,  as  sore- 
ties.  In  1882.  Ann  E.  Brown  and  others, 
as  distributees  of  William  Walker,  sued  T. 
B.  McKee  and  his  sureties  on  the  adminis- 
tration bond  for  their  distributive  shares. 
J.  B.  W^alker,  one  of  the  sureties,  had  died 
in  1862,  and  at  July  terra,  1862,  of  tlie  coun- 
ty court  W.  H.  Walker  qualified  as  his  ad- 
ministrator, and  as  such  was  made  a 
party  defendant  to  the  suit  of  Brown  v. 
MoKee,  and  served  with  process.  He 
failed  to  appear  or  plead.  In  Brown  et  al. 
V.  McKee  et  al.  there  was  a  reference  or- 
dered to  ascertain  how  much  wan  due  by 
McKee,  administrator,  to  ttie  plaintiffs  in 
this,  and  in  that  suit  the  distributees.  The 
referee  reported  $1,200  to  be  the  amount. 
His  report  was  confirmed,  and  it  was  ad- 
judged that  plaintiffs  recover  tliat  amount 
and  costs  of  the  defendants.  This  action 
is  brought  aj^ainst  W.  H.  Walker,  admin- 
Istratoi-  of  J.  B.  Walker,  and  H.  K.  Ue 
Armond  and  wife  (the  latter  being  devisee 
of  J.  B.  Walker)  to  enforce  payment  of 
that  jodement,  first,  to  recover  an  amount 
doe  by  W.  H.  Walker.  adminlKtrator,  and, 
if  not  sufficient  to  pay  plaintiffs'  demand, 
to  subject  the  land  to  Mrs.  De  Armond  to 
the  payment  of  the  balance. 

C.  Dowd  &  Son,  for  plaintiffs.  G.  F. 
Bason,  Burwell  ^  Walker,  und  Jones  <& 
TUlett,  lor  defendants. 

Shkphkbd.  J.,  (after  stuting  the  facte  as 
above.)  The  first  exception  is  addressed 
to  the  refusal  of  the  court  to  make  T.  B. 
McKee,  administrator  of  William  Walker, 
and  the  other  sureties  to  his  administra- 
tion bond,  parties  to  this  action.  This  ex- 
ception cannot  be  sustained.  Flack  v. 
Dawson,  69  N.  C.  42;  .Syrae  t.  Bunting,  86 
N.  C.  IT.'i;  Code.  §  186.  The  second  excep- 
tion is  also  witbont  merit.  The  defend- 
ant W.  H.  Walker  was  sued  as  the  admin- 
istrator of  J.  B.  Walker,  who  was  a  surety 
on  the  administration  bond  of  T.  B.  Mc- 
Kee. He  was  duly  served  with  process, 
but  failed  to  appear,  and,  as  the  matters 
of  defense  which  he  now  offers  tu  establish 
could  have  been  asserted  by  him  in  that 
action,  he  is  concluded  by  the  judgment, 
and  cannot  now  litigate  them.  The  third 
Exception  is  to  the  admission  of  "  parol " 
testimony  to  show  the  date  of  the  admin- 
istration of  the  said  W.  H.  Walker.  It 
does  not  appear  that  such  testimony  was 
introduced,  the  case  simply  stating  that 
"evidence"  was  admitted  upon  thatpoint. 
Conceding,  however,  that  such  testimony 
was  inadmissible,  and  that  the  question 
could  only  have  been  determined  by  the 
record  of  the  appointment,  and  that  it 
should  have  been  tried  upon  Inspection  by 
the  court,  we  are  unable  to  see  how  the 
appellant  was  in  any  way  prejudiced. 
The  only  purpose  and  effect  of  the  evidence 
was  to  prove  that  the  said  defendant  ad- 
ministered prior  to  the  Ist  of  July,  1869, 
and  this  is  clearly  admitted  by  his  answer, 
in  which  he  states  that  his  intestate  die<l 
in  1802,  and  that  he,  as  administrator,  set 
tied  the  estate  in  August,  1864.  The  ex- 
ception must  therefore  be  overruled.  The 
remainint;  exception  involves  an  inquiry 
Into  tiie  nature  of  the  Judgment  rendered 


against  the  said  Walker  in  the  former  ac- 
tion as  administrator.  His  intestate  was 
one  of  the  sureties  on  the  administration 
bond  of  T.  B.  McKee,  and  these  plaintiffs 
brought  an  action  on  said  bond  against 
the  principal  and  sureties.  The  said  Walk- 
er, as  administrator  of  J.  B.  Walker,  was 
made  a  party  defendant,  but  failed  to  ap- 
pear, or  make  any  defense  whatever.  Up- 
on a  reference  it  was  found  that  McKee 
was  considerably  indebted  as  administra- 
tor to  the  plaintiffs,  and  the  report  was 
confirmed,  and  judgment  rendered  against 
all  of  the  defendants.  It  Is  insisted  by  the 
defendant  Walker  that  this  judgment  did 
not  have  the  effect  of  fixing  him  with  as- 
sets, and  that  he  is  now  at  liberty  to  show 
that  he  has  properly  administered  the  es- 
tate, and  that  the  lands  of  his  intestate 
should  be  subjected  to  the  payment  uf  the 
claims  of  th;  plaintiffs.  While  the  judg- 
ment is  somewhat  informal,  it  expressly 
includes  all  of  the  defendants,  and  the 
most  favorable  view  in  which  it  can  be 
considered  as  to  Walker  is  that  it  is  a 
judgment  against  him  as  administrator. 
As  the  administration  was  prior  to  the 
Ist  day  of  July,  18ti9,  this  case  is  governed 
by  the  laws  existing  at  that  time,  (Code, 
§§  1476,  1477;)  and  we  think  it  well  settled 
that  under  the  former  practice  " a  judg- 
ment against  an  exe(;utor  or  administra- 
tor, whether  by  default  or  upon  demurrer, 
or  upon  any  plea  pleaded  by  an  executor 
or  administrator  except  plene  adwinis- 
travit,  or  admitting  assets  to  such  a  sum, 
and  liens  ultra,  is  conclusive  upon  him 
that  be  has  assets  to  satisfy  such  judg- 
ment." Ired.  Ex'rs.  673;  Eaton,  Forms, 
note  225.  In  Buggies  v.  Sherman,  14 
Johns.  446,  It  was  held  that  "if  an  execu- 
tor or  administrator  confesses  a  judg- 
ment, or  suffers  judgment  by  default,  he  is 
estopped  from  denying  assets  to  the  ex  • 
tent  of  the  judgment  as  far  as  regards  the 
plaintiff  therein."  To  the  same  effect  are 
Treil  v.  Edwards,  6  Mod.  308;  Rock  v. 
Lelghton,  1  Salk.310;  Skelton  v.Hawllng, 
1  Wils.  258;  Wheatley  v.  Lane,  1  Saund. 
216;  and  numerous  other  cases.  This  doe- 
trine  is  considered  as  firmly  established  by 
modern  writers,  (2  Woerner,  Adm'n,  792,) 
and  is  recognized  to  ha  ve  been  tlie  former 
law  in  this  state  in  McDowell  v.  Ashury, 
66  N.  C.  444.  In  that  case  it  Is  said  that, 
"  where  a  personal  representative  is  sued, 
he  must  protect  himself  by  proper  plead- 
ing," and,  the  administrator  having  with- 
drawn his  plea  of  "fully  administered,"  It 
was  held  that  a  judgment  against  blm  for 
"the  debt  of  his  intestate"  fixed  him  with 
assets.  So  in  Hooks  v.  Moses,  8  Ired.  88, 
where  a  Judgment  was  confessed  by  an 
administrator  before  a  justice  of  the  peace 
for  the  amount  of  the  debt,  and  nothing 
was  said  about  assets,  it  was  held  in  an 
action  upon  this  judgment  that  the  plaa 
ot  plene  adtninistravit  was  immaterial,  as 
the  former  judgment  was  conclusive 
against  the  defendant  upon  thatquestion. 
The  case  of  Armistead  v.  Harramond,  4 
Hawks,  339,  is  not  In  conflict  with  the 
above  authorities,  -as  it  was  there  simply 
held  that  a  judgment  against  an  adminis- 
trator for  the  debt  of  his  intestate,  while 
evidence  of  the  debt  and  of  assets,  did  not, 
as  to  the  latter,  bind  bis  sureties,  who 
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were  not  parties  to  the  action.  It  iB  also 
contended  that  the  complaint  in  tbe  for- 
mer action  should  have  alleged  that  the 
defendant  Walker  was  possessed  uf  assets, 
and  oor  attention  was  called  to  the  dec- 
laration in  Piatt  V.  Robins,  1  Johns.  276, 
which  contains  such  an  averment.  The 
case  is  not  in  point,  as  it  was  an  action  of 
debt  npon  a  former  Judgment,  suggesting 
a  dev/istavit,  which  was  one  of  the  meth- 
ods of  enforcing  a  judgment  after  a  return 
of  nuHa.  bona  upon  an  execution  de  bonis 
testatoiis.  Under  the  former  system  nn 
action  against  an  administrator  for  the 
recovery  of  a  debt  due  by  his  intestate  in 
Itself  Implied  a  charge  that  the  adminis- 
trator had  such  assets;  and.  as  we  have 
seen,  it  was  necessary  for  him  to  protect 
himself  against  liability  by  proper  pleas. 
Indeed,  it  was  a  common  practice  to  de- 
clare simply  upon  the  debt  of  the  intes- 
tate, and,  if  there  was  a  judgment  by  de- 
fault, or  no  plea  as  to  the  assets,  the  judg- 
ment was  regarded  as  fixing  them  in  the 
hands  of  the  administrator.  The  manner 
of  enforcing  such  judgments  is  elaborately 
considered  in  McDowell  v.  Asbury,  supra, 
and  need  not  be  repeated  here.  SuflBce  it 
to  say  that,  if  the  sheriff  returned  nvlJa 
boBH  to  the  tlerl  facias  de  bnols  testatorls, 
the  plaintiff  must  generally  ha  ve  proceeded 
by  scire  facias  in  order  to  have  obtained 
an  execution  de  bonis propiils  and  in  such 
proceeding,  while  -the  defendant  could 
make  any  defense  arising  subsequently  to 
the  judgment  fixing  him  with  assets,  (as, 
for  instance,  their  loss  or  destruction  un- 
der excusable  circumstances,)  he  would  be 
precluded  from  setting  up  any  matter 
which  could  have  been  pleaded  before  the 
rendition  of  such  judgment.  The  same 
principle  applies  in  this  proceeding,  but 
the  only  matter  which  the  said  defendant 
relied  upon  could  have  been  pleaded  before 
the  judgment,  and  is  therefore  inadmis- 
sible. The  objection  that  the  former  ac- 
tion shonld  have  been  commenced  In  the 
name  of  the  state  would  have  been  good 
if  taken  in  apt  time,  (Carmichael  v.  Moore, 
88  N.  C.  29,)  but  cannot  avail  the  defend- 
ant under  the  circumstances  of  this  case. 
Oor  conclusion  is  that  as  Walker,  admin- 
istrator, is  fixed  with  assets,  and  as  it  is 
not  shown  that  he  and  his  sureties  are  in- 
solvent, (Latham  v.  Bell.  89  N.  C.  135,  and 
Lilly  ▼.  Wooley.  94  N.  C.  412,)  the  land 
should  not  be  sold,  and  the  judgment 
against  the  said  Walkershonldbenfflrmed. 


(108  N.  C.  755) 

STATE  V.  EwiNo  et  al. 

(Supreme  Court  of  North  CaroUna.    April  7, 
1891.) 

iLiNDLOBD  ASD  TbNAKT  —  tJsLiWFCL  SbIZUBB  OF 

.  Chops — Appkai/— Special  Verdict. 
1.  Code  N.  C.  i  1754,  provides  that  crops  on 
la):d  leased  for  a^icultural  purposes  shall  be 
deemed  in  possession  of  the  lessor  until  all  rents 
are  paid.  Section  1755  gives  the  lessee  a  civil 
remedy,  if  the  lessor  obtains  actual  possession 
othernrise  than  as  mentioned  in  the  preceding 
section.  Section  1759  makes  it  a  misaemeanor 
for  the  lessor  to  unlawfully  and  Imowingly  seize 
the  crop  when  there  is  nothing  due  him.  Section 
1763  extends  these  provisions  to  leases  of  turpen- 
tine trees.  Seld,  that  a  lessor,  who,  after  re- 
ceiving all  rent  due,  forbade  the  lessee  to  gather 
part  of  his  crop,  and  leased  the  trees  to  others, 


before  the  first  lease  terminated,  and  allowed 
tbain  to  take  the  balance  of  the  crop,  was  guiliiy 
of  a  misdemeanor  under  section  1759.  ' 

2.  Where  the  jury  renders  a  special  v^^ct 
on  the  facts,  and  the  court  enters  a  verdict  "not 
guilty"  thereon,  the  state  may  appeal. 

Appeal  from  snperlorcourt,  Montgomery 
county ;  Bynum,  Judge. 

Indictment  under  Code  N.  C.  §  1759,  for 
unlawfully  seizing  a  tenant's  crop  of  tur- 
pentine. 

The  Attorney  General,  for  the  State. 
Pemberton  &  Jerome,  Batchelor  &  Dev- 
ereux,  and  J.  C.  Black,  for  appellees. 

Mrrbimon,  C.  J.  The  statute  (Code,  § 
1754)  prescribes  that  "  when  lands  shall  be 
rented  or  leased  by  agreement,  written  or 
oral,  for  agricultural  purposes,  or  shall  be 
cultivated  by  a  cropper,  unless  otherwlHe 
agreed  betwetm  the  parties  to  the  lease  or 
agreement,  any  and  all  crops  raised  on 
said  lands  shall  be  deemed  and  held  to  be 
vested  in  possession  of  the  lessor  or  bis 
assigns  at  all  times  until  the  rents  for  said 
lands  shall  be  paid,  and  until  all  the  stip- 
nlations  contained  in  the  lease  or  agree- 
ment shall  be  performed,"  etc.,  and  it  fur- 
ther gives  the  landlord  and  his  assigns  a 
civil  remedy  prescribed  in  case  the  lessee, 
cropper,  or  the  assigns  of  either  of  them 
"shall  remove  the  crop,  or  any  part  there- 
of, from  the  lands  without  the  consent  of 
the  lessor  or  bis  assigns. "  etc.  The  same 
statute  (Code,  §  1755)  gives  the  leasee  or 
cropper,  or  the  assigns  of  either,  a  like 
civil  remedy  against  the  lessor  or  his  as- 
signs in  case  he  or  they  "shall  get  the  act- 
ual possession  of  the  crop,  or  any  part 
thereof,  otherwise  than  by  the  mode  pre- 
scribed in  the  preceding  section,"  etc.,  and 
refuse  upon  notice  "to  make  a  fair  division 
of  said  crop,  or  to  pay  over  to  snch  lessee 
or  cropper,  or  the  assigns  of  either,  sucb 
part  thereof  as  be  may  be  entitled  to  un- 
der the  lease  or  agreemeut,"  etc.  These 
and  other  statutory  provisions  extend  to 
leases  of  turpentine  trees.  Id.  §  1762. 
The  purpose  of  the  same  statute,  (Id.  § 
17.'>9,)  which  makes  it  h  misdemeanor  on 
the  part  of  the  lessee  or  cropper,  or  the  as- 
signs of  either,  to  remove  the  crop  or  any 
part  thereof  without  the  consent  of  the 
lessor  or  bis  assigns,  etc.,  and  likewise  on 
the  part  of  the  landlord  to  "unlawfully, 
willfully,  knowingly,  and  without  process 
of  law,  and  unjustly,  seize  the  crop  of  his 
tenant  when  there  is  nothing  due  bim," 
etc.,  is  to  render  the  statutory  provisions 
and  regulations  above  referred  to  more 
effective,  and  this  penal  provision  must  be 
interpreted  in  that  light  and  with  that 
view.  It  embraces  both  the  landlord  and 
the  tenant,  and  intends  the  more  effect-, 
ually  to  secure  their  respective  rights  as 
prescribe<l. 

It  appears  that  the  prosecutor  had  leased 
turpentine  trees  from  the  defendants,  and 
made  the  crop,  but  had  not  gathered  the 
whole  thereof;  that  his  term  of  lease  was 
not  over,  but  he  was  out  of  the  actual 
possession  of  the  trees  and  the  land  on 
which  they  were  situate;  thathehad  paid 
the  defendants  all  the  rents  due  them,  and 
owed  them  nothingfor  advancements  or 
expenses;  that  he  sent  his  servants  back 
to  gather  and  remove  the  remaining  an- 
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gattMted  part  ot  the  crop ;  tbat  they  went 
to  do  so,  and  the  defendants  forbade  them 
to  gather  the  crop  so  remaining,  and  ac- 
cordingly they  did  not ;  that  the  defend- 
ants, before  the  prosecutor's  lease  was 
over,  leased  the  same  treeti  to  tenants  for 
tae  next  ensaing  year,  and  these  tenants 
were  allowed  to  take  the  balance  of  the 
prosecotor's  crop,  and  use  it  for  their  own 
porposes.  The  defendants  bad  possession 
nf  the  land,  the  turpentine  trees,  and  the 
boxes  in  them,  containing  the  prosecutor's 
ODgathered  crop  ot  turpentine.  Such  be- 
ing the  tacts,  clearly  the  prosecutor  might 
have  maintained  bis  civil  action  as  allowed 
by  the  statute  above  mentioned  against 
the  defendants  to  recover  the  nngathered 
part  of  his  crop.  The  defendants  bad  no 
shadow  of  right  to  detain  it,  or  prevent 
the  owner  or  bis  servants  from  gathering 
and  removing  it.  We  are  also  of  opinion 
tbat  the  defendants,  in  the  just  sense  and 
contemplation  ot  the  statute,  (Code,  § 
I7a9) "  nnlawfuUy.willtnlly,  knowingly  ,and 
iritbout  process  of  law,  and 'unjustly." 
aeixed  the  crop  of  their  tenant,  the  prose- 
eotor.  when  there  was  notbing  dne  them, 
and  thereby  committed  a  misdemeanor. 
They  violated  the  spirit  and  certain  pur- 
pose of  the  statute  first  above  referred  to, 
and  did  tbat  which  the  penal  provision 
JDflt  cited  intends  to  prevent.  They  bad 
possession  of  the  turpentine  trees,  the 
boxes  in  tbera  containing  the  nngathered 
crop  of  the  prosecutor  tbat  he  had  the 
right  to  gather,  and  when  they  refused  to 
allow  his  servants  to  gatherthesanie,  they 
thereby  manifested  tbeir  purpose  to  and 
did  incontemplation  of  thestatute  "seize." 
take  possession  and  control  of,  ench  un- 
gsthered 'crop.  The  word  "seize**  is  used 
Id  the  sense  of  taking  unlawful  actual  pos- 
session of  the  crop  by  force  actually  used 
or  plainly  implied.  To  constitute  the  of- 
fense it  is  not  necessary  tbat  the  landlord 
shall  take  possession  of  the  crop  mitna 
forti,  or  manual  possession  of  it  at  all.  It 
will  be  complete  in  this  respect  if  he  takes 
(KiesesBion  and  control  thereof  in  such 
way  as  prevents'  and  excludes  the  tenant 
fnmi  gathering  and  removing  his  crop  in 
a  peaceable  and  orderly  manner.  This  the 
statute  intends  he  shall  have  the  right  to 
do.  The  defendants  asserted  tbeir  purpose 
to  have  and  take  the  exclusive  possession 
when  they  forbade  tbe  prosecutor  to  re- 
move bis  crop,  and  tbe  latter,  on  that  ac- 
count, desisted  from  doing  so.  That  such 
was  their  purpose  was  made  the  more 
mantlet  by  the  fact  that  ttaey  let  tbe  tur- 
pentine tt^es  to  other  tenants,  and  allowed 
them  to  take  the  prosecutor's  remaining 
crop.  We  are  therfifore  of  opinion  tbat 
npon  tbe  special  verdict  tbe  court  should 
have  decided  that  the  defendants  were 
Roilty. 

It  was  contended  on  the  argument  that 
an  appeal  did  not  lie  in  this  case  in  favor 
of  the  state,  because,  as  suggested,  there 
was  a  verdict  ot  not  guilty.  T  bis  conten- 
tion to  founded  in  misapprehension.  It 
\wy  obviously  appears  from  the  record 
that  the  Jury  intended  to,  and  certainly 
did,  render  a  special  verdict  embodying  all 
the  material  facts  ot  the  case.  This  they 
did,  and  no  more,  and  this  it  was  their 
novince  to  do.    This  verdict  remains  and 


appears  as  part  of  tbe  record,  and  tbe 
Judgment  of  the  court  is  founded  upon  it. 
The  Jury  could  not  go  further  and  render 
two  verdicts,  one  special  and  the  other 
general,  so  thut  both  might  prevail  at  the 
same  time.  To  do  so  would  involve  prac- 
tical absurdity.  The  court  did  not  set 
the  special  verdict  aside.  It  in  effect  sim- 
ply decided  that  upon  this  verdict  the  de- 
fendants were  not  guilty,  and  gave  Judg- 
ment in  their  favor.  The  entry  of  the  ver- 
dict "  not  guilty  "  was  not  the  finding  ot 
the  Jury.  It  was  the  order  ot  the  court 
upon  tbe  special  verdict,  and  was  not  nec- 
essary. Perhaps  it  might (ought  to) have 
been  omitted,  as  it  served  no  uselul  pur- 
pose. IState  V.  Moore,  7  Ired.  228./  On  the 
argument  it  was  brought  to  our  attention 
that  some  confusion  and  inconsistency 
prevailed  in  the  numerous  decisions  of  this 
court  In  respect  to  special  verdicts  in  crim- 
inal cases.  We  have  examined  the  cases 
cited  and  others,  and  upon  mature  consid- 
eration we  think  it  better  that  upon  the 
special  verdict  in  a  case  the  court  should 
simply  declare  its  opinion  that  tbe  defend- 
ant is  guilty  or  not  guilty,  and  enter 
Judgment  accordingly.  Indeed,  the  sim.  . 
pie  entry  of  judgment  in  favor  ot  oragainst 
tbe  defendant  would  be  sufficient.  This  is 
substantially  tbe  practice  as  pointed  out 
in  State  v.  Moore,  supra.  It  is  plain  and 
convenient,  will  prevent  further  conflict  of 
decision,  and  should  be  observed.  Tbera 
is  error.  Let  this  opinion  be  certified  to 
tbe  superior  court  according  to  law.  It  to 
so  ordered. 

a08  N.  C.  Ml) 

OiLLis  V.  Wilmington,  O.  &  E.  C.  R.  Co.i 

(Supreme  Court  of  North,  CaroUna.    April  7, 
1891.) 

Sboomdabt  Bvxdbrob— Lost  Lsttbbs— Dbobu  or 
Proof. 

1.  In  an  action  for  breach  of  a  contract  of 
hiring  contained  in  letters  written  by  defendant's 
agent  to  plaintiff,  testimony  by  plaintiff  that  ho 
usually  kept  his  letters  in  his  trunk,  and  had 
searched  there  for  those  in  question  without  find- 
ing them,  is  sufficient  to  render  admissible  sec- 
ondary evidence  of  their  contents,  though  plain- 
tiff furttier  testified  tbat  sometimes  the  letters 
were  changed  into  his  wife's  trunk,  which  was 
not  shown  to  have  been  searched,  and  though  on 
tiis  cross-examination  he  refused  to  positively 
testify  that  tbe  letters  had  been  lost  or  destroyed. 

2.  Where  tbe  writing  and  contents  of  alleged 
lost  letters  are  denied,  the  proof  must  be  clear 
that  such  letters  onoe  existed,  and  that  their  con- 
tents were  such  as  to  sustain  the  material  allega- 
tions of  the  complaint;  and  it  is  error  to  refuse 
an  Instruction  requested  by  defendant  that,  to 
find  for  plaintiff,  the  Jury  must  be  satisfied  by 
more  than  a  preponderance  of  testimony  that  de- 
fendant's agent  did  write  to  plaintiff  offering  to 
employ  bim,  as  alleged  by  plaintiff,  that  the  offer 
was  accepted  by  plaintiff,  and  tliat  tbe  letters 
were  lost  or  destroyed.  Shbphebd,  J.,  dissent- 
ing. 

This  was  a  civil  action  for  damages  for 
breach  ot  contract,  tried  before  MacRak, 
J.,  and  a  Jury,  at  November  term,  1890,  of 
Cumberland  superior  court.  Tbe  single 
issue  submitted,  with  the  response  there- 
to, was  as  follows:  "Is  the  defendant  In- 
debted to  the  plaintiff  us  alleged :  if  so,  in 
what  sura  ?  Answer.  The  defendant  is  in- 
debted $275. "  Rule  for  new  trial  for  er- 
rors alleged  as  to  admission  of  testimony 
and  upon  the  following  exceptions  to  tbe 

>  For  cuncuiTing  opinion  see  13  S.  B.  Rep.  1019. 
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charge:  The  defendant  excepts  to  his 
honor's  charge:  "(1)  For  that  his  honot 
assamed  in  said  charge  that  there  was 
sufficient  evidence  of  tlie  search  of  the 
plaintiff  for  the  alleged  letters  containing 
the  alleged  contract,  and  their  loss,  to 
justify  the  admission  of  secondary  evi- 
dence of  contents,  although  the  plaintiff 
said  he  himself  bad-  destroyed  them,  or 
might  have  destroyed  them,  and  after- 
wards said,  'They  may  have  been  de- 
stroyed ;  I  don't  know.'  (2)  For  that  his 
honor  charged  that  'if  the  [secondary] 
testimony  satisfied  the  ]ury  that  Mr. 
Lamb  was  the  chief  engineer  of  the  defend- 
ant, and  wrote  to  plaintiff,  and  offered 
blm  $60  per  month  and  board  forone  year 
for  his  work,  and  that  plaintiff  accepted 
this  offer  and  went  to  work,  the  jury 
would  be  warranted  in  finding  that  there 
was  a  contract  in  writing  as  re<iuired  by 
the  statute;'  thus  assuming  that  because 
he  was  chief  engineer  bo  was  'authorized 
thereto,'  and  did  not  ndvert  to  the  fact, 
sworn  to  by  Lamb,  that  he  had  no  au- 
thority to  make  such  a  contract  as  is  re- 
quired by  statute,  which  was  the  only  evl- 
ddence  as  to  his  authority.  (.3)  For  that 
his  honor  charged  the  jury  that  'if  the 
testimony  satistied  them  that  Mr.  Lamb 
was  chief  engineer  of  the  dcfendnnt,  and 
wrote  to  plaintiff,  and  offered  him  ?60  per 
mouth  and  board  for  one  year  for  his 
work,  and  that  plaintiff  accepted  this 
offer,  and' went  to  work,  the  jury  would 
be  warranted  in  finding  that  there  was  a 
contract  in  writing  as  required  by  the 
statute,'  and  did  not  charge  the  jury,  as 
requested,  that  tl\ey  must  be  clearly  satis- 
fled  by  more  than  a  preponderance  of  testi- 
mony that  said  Lamb  did  write  to  the 
plaintiff  making  said  offer,  and  that  said 
offer  was  accepted  by  plaintiff,  and  said 
correspondence  was  lost  or  destroyed,  be- 
fore they  could  find  a  verdict  for  plaintiff. 
(4)  For  that  his  honor  charged  the  jury 
that 'the  defendant  bad  no  right  to  dis- 
charge plaintiff  except  for  good  cause, 
and  no  cause  has  been  proven,*  when 
''here  was  evidence  that  plaintiff  was  dis- 
'Charged  on  complaint  of  the  local  en- 
gineer under  whom  he  worked." 

A.  M.  Waddell,  for  appellant.  Sutton  & 
Cook,  for  appellee. 

Avert,  J.,  (after  atatlog  the  facts  as 
above.)  It  is  within  the  sound  discretion 
of  the  court  to  determine  what  is  sufficient 
evidence  of  the  loss  or  destruction  of  an 
original  paper  to  make  testimony  as  to 
its  contents  competent,  and  this  court 
will  assume,  where  nothing  appears  to  the 
contrary,  that  the  court  below  acted,  in 
admitting  secondary  evidence  to  show  the 
words  or  substance  of  the  Instrument,  up- 
on plenary  proof  that  a  sufficiently  dili- 
gent, but  fruitleas,  search  was  made,  and 
that  there  was  no  testlmon,v  tending  to 
sbow  that  it  was  fraudulently  destroyed 
or  withheld  by  the  party  proposing  to 
prove  its  contents.  Bonds  v.  Smith.  106 
N.  C.  564. 11  S.  E.  Rep.  322:  1  Whart.  Ev.  § 
141;  1  Greenl.  Ev.  §558;  1  Tayl.  Ev.  §  22. 
Mr.  Oreenleaf  says :  "  The  question  wheth- 
er the  loss  of  the  Instrument  is  sufficiently 
proved  to  admit  secondary  evidence  of  its 
contents  is  to  be  determined  by  the  court, 


and  not  by  the  Jury. "  Taylor  eays:  'In 
like  manner,  if  the  question  be  whether  a 
document  has  been  duly  executed  or 
stamped,  or  whether  It  comes  from  the 
right  custody;  whether  sufficient  search 
has  been  made  for  it  to  admit  secondary 
evidenca  of  its  contents,  etc.. — in  all  these 
and  the  like  cases  the  preliminary  ques- 
tion of  admissibility  must,  in  the  first  in- 
stance,  be  exclusively  decided  by  the  judge, 
however  complicated  the  circumstances 
may  be,  and  though  it  may  be  necessary 
to  weigh  the  conflicting  testimony  of 
numerous  witnesses  in  order  to  arrive  at 
a  just  conclusion. "  In  Mauney  v.Crowell, 
84  N.  C.  315,  It  was  held  that  a  general 
finding  by  the  judge,  withour  setting  out 
the  testimony,  that  no  sufficient  search 
had  been  made,  would  have  been  conclu- 
sive; thus  recognizing  the  discretionary 
pow'er  of  the  court.  But  where  the  facts 
upon  which  the  nisi  priiis  judge  acted  are 
found,  it  is  competent  for  this  court  to  re- 
view his  ruling,  and  determine  whether 
the  testimony  was  sufficient  in  law  to 
justify  his  conclusion.  The  degree  of  dili- 
gence that  must  be  shown  depends  largely 
upon  the  nature  and  circumstances  of  the 
case,  and  especially  upon  the  character  of 
the  paper,  as  a  uselesu  document  may  be 
prebumed  to  have  been  lost  or  destroyed 
on  proof  of  much  less  search  and  for  a 
much  shorter  time  than  an  important 
one.  Best,  Ev.  §482;  1  Whart.  Ev.  §  140. 
As  a  rule,  It  is  expected  that  deeds  and  rec- 
ords that  are  evidence  of  title  will  be  more 
carefully  kept  than  letters  or  papers 
which  may  or  ma.v  not  become  material 
as  testimony  tending  to  establish  one's 
rights.  In  Uathercole  v.  Mlall,  15  Mees.  & 
W.  335,  Ai.DBRRo.N,  B.,  says:  "The  ques- 
tion whether  there  has  been  a  loss,  and 
whether  there  has  been  sufficient  search, 
must  depend  very  much  on  the  nature  of 
the  instrument  searched  for.  If  we  were 
speaking  of  an  envelope  in  which  a  letter 
bad  been  received,  and  a  person  said,  'I 
have  searched  for  it  among  my  papers;  I 
cannot  find  it,'  surely  that  would  be  suf- 
ficient. So  with  respect  to  an  old  news- 
paper, which  had  been  at  a  public  coffee- 
room  ;  if  the  party  who  kept  the  public 
coffee-room  had  searched  for  it,  where  he 
would  naturally  find  it,  that  seems  to  me 
to  be  amply  sufficient.  If  he  had  said,  'I 
know  It  was  taken  away  by  A.  B,*  then 
yon  ought  to  go  to  A.  B."  But  he  con- 
cluded: "It  would  be  very  unreasonable 
to  require  you  to  go  to  every  member  of 
the  club."  Where  a  reasonable  person 
might  be  satisfied,  from  the  testimony  of- 
fered, that  an  effort  had  been  made  In 
good  faith  to  find  and  produce  a  letter, 
the  decision  of  the  trial  judge  to  admit 
proof  of  its  contents  is  not  reviewable  In 
the  appellate  court.  Best,  Ev.  p.  451.  The 
object  in  offering  the  proof  is  to  establish 
a  reasonable  presumption  of  the  loss  of 
the  instrument,  and  this  is  a  preliminary 
inquiry  addressed  to  the  discretion  of  the 
Judge. "    1  Greenl.  Ev.  §  558. 

The  first  exception  Is  stated  in  the  rec- 
ord as  follows:  "The  plaintlR  resumed, 
and  testified:  'Richard  Lamb  said  be  was 
chief  engineer  of  defendant,  and  he  waa 
acting  as  such,  and  I  got  this  letter  from 
him.    I  got  other  letters  from  him  beto«* 


Digitized  by 


Google 


K.C.) 


GILLIS  0.  WILMINGTON,  O.  &  E.  C.  E.  CO. 


13 


I  went  there.  I  bare  lost  tbem.  I  bare 
made  aearcta  for  them ;  have  looked  orer 
my  trunk.  I  had  changed  about  somucb, 
till  I  could  not  find  them.  I  reckon  I  lost 
them.'  Plaintiff  was  cross-examined  up- 
on this  point,  and  testified:  'I  kept  thera 
in  my  tronk,  and  sometimes  in  my  wife's 
trunk.  We  would  change  them  about, 
aiid  sometimes  when  we  got  too  many 
letters  we  would  destroy  them ;  these  let- 
ters may  hare  been  destroyed.  I  don't 
know.'  The  defendant  objected  to  plaiu- 
tilf  testifying  as  to  the  contents  of  the  let- 
ters. The  court,  being  of  opinion  that  the 
witness  had  laid  the  foundation  for  the  of- 
fer of  secondary  evidence  by  his  testimony 
of  the  loss  or  destruction  of  the  papers, 
permitted  the  plaintiff  to  testify  as  to  their 
contents,  and  defendant  excepted."  We 
do  not  think,  when  it  appears  that  the 
plaintiff  usually  kept  bin  letters  in  his  own 
trunk,  and  searched  tor  them  there  with- 
out finding  them,  that  the  judge  was  in 
error  in  allowing  him  to  testify  as  to  the 
contents,  merely  because  he  said  that 
BoiDPtimes  the  letters  were  cbanecd  into 
his  wife's  trunk,  and  it  did  not  appear 
that  it  bad  also  been  examined,  nor  be- 
cause the  witness  said  on  his  examination 
in  chief,  "  I  reckon  I  lost  them ; "  and  on 
bis  cross-examination.  "These  letters  may 
have  been  destroyed ;  I  don't  know. "  We 
think  that  his  honor,  was  warranted  in 
drawing  the  inference  that  the  letter  had 
been  lost  or  destroyed,  and.  In  either 
event,  its  contents  could  be  proven  by 
parol.  It  is  not  essential  that  the  testi. 
mony  should  have  excluded  the  possibility 
that  the  letter  was  still  in  existence,  as  it 
was  not  necessary,  in  the  case  already 
cited,  that  every  member  of  a  club  who 
had  the  privilege  of  reading  or  carrying  off 
a  newspaper  should  be  ottered  to  nej^ative 
the  possibility  that  be  bad  it  in  his  posses- 
sion. In  the  case  of  Mauney  v.  Crowell, 
supra,  it  was  declared  error  to  exclude  a 
copy  of  an  original  contract  to  sell  land 
which  had  been  shown  to  have  been  lost 
because  it  did  not  appear  that  the  registry 
of  the  county  in  which  the  law  required  it 
to  be  registered  had  been  examined. 

In  passing  upon  the  evidence  as  to  the 
preliminary  question,  the  judge  is  not  re- 
quired to  find  that  there  is  clear  and  satis- 
factory proof  that  a  paper  has  been  lost 
or  destroyed  before  admitting  testimony 
to  show  Its  contents.  In  Fisher  v.  Car- 
roil,  6  Ired.  Eq.488,  Judge  Pkabson,  speak- 
ing of  a  case  where  the  execution  and  con- 
tents of  an  alleged  lost  note  were  denied, 
said:  "In  such  a  case,  although  equity 
would  not  refuse  to  consider  the  mere  af- 
fidavit as  sufficient  to  accouutfor  not  pro- 
ducing tbe  original  note,  the  strictest  and 
clearest  proof  of  the  execution  and  con- 
tents would  be  required. "  See.  also, Mob- 
ley  v.  Watts,  98  N.  C.  284.  3  S.  E.  Rep.  GH, 
and  Clifton  v.  Fort.  98N.C.178,  3  S.  E.  Rep. 
''26.  It  is  settled  by  a  line  of  authorities 
that,  although  the  loss  of  a  deed  or  paper 
relied  on  to  prove  a  contract  may  have 
been  sufficiently  shown  to  justify  tbe  judge 
In  admitting  secondary  evidence,  such  tes- 
timony must  amount  to  clear  and  con- 
vincing proof  that  tbe  deed  or  paper  em- 
bodying the  contract  once  existed,  and 
that  its  contents  were  such  as  to  sustain 


the  material  allegations  of  the  complaint 
or  answer  In  support  of  which  they  are 
offered.  Loftin  v.  Loftin.  96  N.  C.  94. 1  S. 
E.  Rep.  837;  Fisher  v.  Carroll,  supra.  We 
think,  therefore,  that  there  was  error 
in  refusing  to  give  tbe  third  Instruction 
prayed  for,  for  which  a  new  trial  must  be 
granted. 

While  it  is  unnecessary  to  pass  upon  the 
question  raised  by  the  second  exception. 
It  may  be  well  to  add  that  it  would  not 
follow  from  tbe  fact  that  Lamb  was  chief 
engineer  that  It  was  within  the  scope  of 
bis  authority  to  make  contracts  with  sub- 
ordinate managers  employed  in  grading 
the  road-bed.and  tbe  laborers  under  them, 
In  reference  to  wages.  Wood,  Ry.  Law, 
p.  446,  and  note  2.  There  was  no  testi- 
mony offered  as  to  the  nature  or  extent  of 
his  authority,  or  tending  to  show  a  ratifi- 
cation of  his  agreement  with  the  plaintiff 
by  the  corporation.    Error. 

(^HEPBERD.  J.,  (concurring.)  I  concur  In 
the  disposition  made  of  this  appeal,  but  I 
do  not  agree  to  the  suggestion  that  what 
constitutes  a  diligent  and  reasunatde 
search  for  an  alleged  lost  paper  writing  is 
in  any  case  within  the  sole  discretion  of 
the  trial  judge,  and  that  his  ruling  is  con- 
clusive upon  that  question.  If  such  be  the 
law.  It  would  be  exceedingly  difficult  to 
account  for  the  numerous  decisions  of  ap- 
pellate courts  In  the  text-books  and  in 
our  own  Reports  upon  this  important 
subject.  The  authorities  cited  do  not.  In 
my  opinion,  sustain  such  a  principle,  but, 
on  the  contrary,  establish  the  very  oppo- 
site view.  When  the  testimony  relating  to 
the  particulars  of  the  search  Is  conflicting, 
it  Is  the  duty  of  tbe  court,  upon  the  re- 
quest of  the  objecting  party,  to  find  the 
facts,  and.  If  no  such  request  Is  made,  that 
aspect  of  the  testimony  which  is  most 
favorable  to  the  other  party  will  be  taken 
by  this  court  in  passing  upon  the  ruling 
of  the  trial  judge.  Holden  v.  Purifoy,  12 
S.  E,  Rep. 848,  (decided  at  this  term.)  The 
findings  as  to  the  facts  are  conclusive,  but 
tbe  legal  inferences  are  reviewable.  Neither 
do  I  agree  that  a  diligent  search  was 
made  In  tbe  present  case,  and  that  oral 
testlmonyshould  have  been  admitted.  Mr. 
Greenleaf  (volume  ],§  558)  says  that  the 
evidence  must  show  that  a  bona  Ode  and 
diligent  search  has  been  unsuccessfully 
made  (for  the  lost  instrument)  in  the  place 
where  it  is  most  likely  to  be  found,  if  the 
nature  of  the  case  admits  of  such  proof. 
The  party  must  "exhaust.  In  a  reason, 
able  degree,  all  the  sources  of  Information 
and  means  of  discovery  which  the  nature 
of  the  case  would  naturally  suggest,  and 
which  were  accessible  to  him."  Id.;  Dumas 
V.  Powell,  3  Dev.  103;  Murphy  v.  McNlel, 
2  Dev.  &  B.  244 ;  Harper  v.  Hancock,  6  Ired. 
124;  ThreadglU  v.  White.  11  Ired.  591 ;  Mc- 
Cracken  v.  McCrary,  5  Jones,  (N.  C.)  399. 
The  foregoing  cases,  and  many  others  to 
be  found  in  our  Reports,  exemplify  in  a 
high  degree  the  very  strict  application  by 
this  court  of  the  general  principle  above 
stated.  So  far  from  the  witness  in  this 
case  having  exhausted  all  of  his  sources  of 
information,  his  examination  reveals  the 
two  depositories  of  these  very  letters,  and 
yet  he  has  examined  but  one  of  tbem.    He 
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says:  "I  kept  them  in  my  trunk,  and 
Aometlmes  In  my  wife's  trnnk,  "—that  is 
to  say,  either  In  one  trunk  or  the  other; 
and  it  is  but  fair  to  asaurae,  in  the  absence 
of  an  examination,  that  the  letters  were 
In  his  wife's  trnnk  at  the  time  of  the  trial. 
It  does  seem  very  clear  to  me  that  there 
has  been  no  such  diligent  search  as  is  re* 
quired  by  the  law,  and  that,  if  oral  testi- 
mony can  be  substituted  for  contractual 
writings  nnder  snch  circumstances,  the 
rule  as  to  the  primariness  of  documentary 
evidence  will  be  practically  abrogated. 
If,  as  In  Davidson  v.  Norment,  5  Ired.  556, 
a  party  was  required  to  go  to  another 
state,  and  get  his  deed.  It  would  seem  but 
reasonable  that  this  wituess  should  hare 
taken  a  few  steps,  presumably  In  his  own 
bouse,  and  looked  Into  his  wife's  trunk  for 
the  letters  in  question.  The  case  cited 
from  8  Dev.,  supra,  also  illustrates  the 
great  particularity  of  the  court  in  apply- 
ing this  most  salutary  rule  of  practice. 
When  contracts  have  been  reduced  to 
writing,  there  is  an  implied  agreement  be- 
tween the  parties,  which  the  law  recog- 
nizes and  enforces,  that  such  contracts 
shall  only  be  proved  by  the  selected  me- 
dium of  proof,  and  the  "slippery  memory 
of  witnesses"  should  never  be  substituted, 
except  upon  the  most  imperative  demands 
of  necessity  and  justice. 

As  to  the  Intensity  of  proof,  I  have  never 
understood  that,  In  the  case  of  a  writing 
evidencing  a  purely  simple  contract,  where 
the  writing  is  lost  or  destroyed,  and  there 
is  no  evidence  of  fraudulent  suppression  or 
spoliation,  a  party  is  compelled,  in  a  court 
of  law,  to  establish  Its  contents  by  the 
same  decree  of  proof  as  is  required  In  eq- 
uity where  lost  bonds  and  other  deeds  are 
sought  to  be  set  up  or  corrected,  as  in  the 
cajses  cited.  The  degree  of  proof  mentioned 
is  only  applied  in  cases  of  equitable  cogni- 
zance. See  discussion  in  Harding  y.  Ijong, 
103  N.  C.  7. 9  S.  E.  Rep.  445. 

Clark,  J.     I  concur  with  my  Brother 
Shbpbbbd. 
am  N.  c.  TJO)  

8TATB  T.  FESPBBIUJr. 

(SupranM  Court  qf  North  CaroUna.    April  7, 
1891.) 

AsBAtn/r— JuBiSDicTioN  OF  SvrasiOB  Coubt. 

1.  Code  N.  C.  t  892,  restrictiog  the  lorisdlo- 
Uon  of  the  superior  courts  for  assault,  where  no 
deadly  weapon  is  used,  and  no  serious  damage 
done,  to  cases  where  justices  of  the  peace  neglect 
tor  SIX  mouths  to  take  o£Bcial  cognisance  oi  the 
offense,  does  not  oust  the  jurisdiction  of  the  court 
where  the  indictment  charges  an  aauolt  with  a 
deadly  weapon,  although  the  evidence  allows  only 
a  simple  assault,  committed  within  six  monthis 
of  the  finding  of  the  indictment. 

2.  Ck>nsL  N.  C.  art.  4,  S  27,  restricts  the  ju- 
risdiction of  magistrates  to  cases  where  the  pun- 
ishment cannot  exceed  (SO  fine  or  SO  days'  impris- 
onment Ck>de,  S  967,  prescribes  that  an  assault 
with  a  deadly  weapon  may  be  pnnished  by  fine 
and  imprisonment,  in  the  discretion  of  the  oonrL 
Held,  that  section  893,  as  amended  by  diapter 
152,  Acts  1891,  giving  magistrates  jurisdiction  of 
all  assaults  in  which  no  serious  damage  is  done, 
where  the  punishment  shall  not  exceed  150  fine 
or  80  davB*  imprisonment,  does  not  confer  juris- 
diction in  cases  where,  although  no  serious  dam- 
itM  is  inflicted,  the  use  of  a  deadly  weapon  la 
«m«rged. 

Appeal  from  superior  court,  Stanley 
county;  Bynuu,  Judge. 


'  Indictment  for  amanlt  with  a  deadly 

weapon.  Code  N.  C.  §  893,  provides  that 
justices  of  the  peace  shall  have  exclusive 
original  jurisdiction  of  all  assaults,  as- 
saults and  batteries,  and  affrays  where  no 
deadly  weapon  Is  used,  and  no  seriona 
damage  done:  provided,  that  nothing  in 
this  section  shall  prevent  the  superior 
courts  from  assuming  jurisdiction  if  aome 
justice  of  the  peace,  within  six  months 
after  the  commission  of  the  offense,  shall 
not  have  proceeded  to  take  ofSclal  cognl* 
zance  of  the  same. 
The  Attorney  General,  for  the  State. 

Clahk,  J.  The  indictment  charges  an 
assault  "with  a  certain  deadly  weapon, 
to-wit,  a  shovel,  of  the  weight  of  & 
pounds."  The  special  verdict  finds  that 
in  fact  the  assault  was  made  by  the  de- 
fendant  with  his  fist  and  within  six 
months  before  the  true  bill  was  found.  It 
has  been  repeatedly  held  that  when  the 
indictment  In  the  superior  court  charges 
an  assault  with  a  deadly  weapon  the 
court  retains  jurisdiction,  although  in  the 
proof  simple  assault  only  shall  be  shown. 
State  V.  Ray,  89  N.  C.587;  State  v.  Reaves. 
85  N.  C.  553;  State  v.  Cunningham,  94  N.  C. 
824;  State  v.  Earnest,  98  N.  C.  740,  4  8.  B. 
Rep.  405.  The  cases  In  which  the  jurisdic- 
tion of  the  superior  court  is  ousted  by 
showing  that  theassanlt  was  within  six 
months  (now  twelve  months)  before  in- 
dictment found,  are  limited  to  those  in 
which  the  charge  In  itself  Is  of  a  simple  as- 
sault. State  V.  Porter,  101  N.  C.  713,  7  S. 
E.  Rep.  902,  and  cases  there  cited.  The 
court  below  was  therefore  plainly  In  error 
in  holding,  as'  the  law  stood  at  the  time 
of  the  trial,  (1800,)  that  the  superior  court 
did  not  have  jurisdiction.  It  is  Insisted, 
however,  that  by  virtue  of  chapter  162, 
Acts  1891,  a  magistrate  has  now  jurisdic- 
tion of  an  assault  with  a  deadly  weapon 
if  no  serious  damage  was  done.  There  la 
in  the  act  no  exception  as  to  pending  ac- 
tions, and  the  present  case  differs  in  that 
respect  from  State  v.  Watts,  85  N.  C.  617. 
But  if  it  is  conceded  that  the  act  applies 
to  pending  cases,  we  are  of  opinion  that 
it  does  not  confer  jurisdiction  of  assaults 
with  a  deadly  weapon  upon  magistrates 
In  any  case.  The  constitution  restricts 
the  jurisdiction  of  magistrates  in  criminal 
matters  to  cases  "  where  the  punishment 
cannot  exceed  a  fine  of  f  50  or  Imprison* 
ment  for  thirty  days."  Const.  N.  C.  art. 
4,  S  27.  It  is  not  competent,  therefore,  for 
the  legislature  to  confer  jurisdiction  upon 
magistrates  of  any  offenses  of  which  the 
punishment  affixed  by  law.  may  exceed 
that  limit.  The  Code,  §  987,  which  was  not 
amended,  still  prescribes  that  assaults 
with  a  deadly  weapon  may  be  punished 
by  fine  and  imprisonment,  in  the  discre- 
tion of  the  court.  It  is  true  that  the 
Code,S  892, as  amended bychapterl52,  Acts 
1801,  purports  to  give  magistrates  exclu- 
sive original  jurisdiction  of  all  assaults  "in 
which  no  serious  damage  is  done,  and  oU 
all  criminal  matters  arising  in  their  coun- 
ties, where  the  punishment  prescribed  by 
law  shall  not  exceed  a  fine  of  fifty  dollars, 
or  Imprisonment  for  thirty  days."  We 
might  Burmise  that  the  intention  was  to 
confer  jurisdiction  upon  magistrates  In 
cases  where,    though    a  deadly    weapoK- 
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was  oaed.no  serionB  damage  was  inflicted. 
Bat  the  panishment  for  assanltB  witli  a 
deadly  weapon  in  all  caeee,  whether  se- 
rioua  damage  is  or  is  not  inflicted,  being 
Mt  anchanged. — "fine  and  imprisonment, 
in  the  discretion  ot  the  court,  "—what- 
ever may  or  may  not  have  been  the  legis- 
latlre  intent  in  amending  the  Code,  §  is92, 
the  amendatory  act  could  not  confer  upon 
the  Justice'^ court  Jurisdiction  of  an  offense 
the  punishment  affixed  to  which  may  ex- 
ceed the  constitutional  limit  of  such  court. 
The  constitution  makes  the  punishment 
which  the  court  has  authority  to  Impose 
the  test  of  a  magistrate's  Jurisdiction.  It 
was  competent  for  the  legislature  to  re- 
duce the  punishment  of  this  offense  within 
the  Jurisdiction  of  a  Justice,  and  the  Jus- 
tice would  ipso  facto  acquire  Jurisdiction 
without  further  provision;  but  an  act  in 
terms  prescribing  that  a  Justice  of  the 
peace  shall  have  have  Jurisdiction  of  an 
oHense  withont  reducing  the  punishment 
within  the  constitutional  limitation  upon 
that  officer  is  of  no  eBect.  This  has  been 
often  decided.  State  v.  Perry,  71  N.  C. 
522:  St«te  V.  Cherry,  72  N.  C.  128;  State  t. 
Heldelburg,  70  N.  C.  496;  State  v.Verming- 
ton,  71  N.C.264.  The  Judgment  is  reversed, 
and  the  case  remanded,  that  the  court  be- 
low may  pass  sentence  upon  the  special 
verdict  in  accordance  with  this  opinion. 

(1«  N.  C.  Ml)  

Obates  v.  HtNBS  et  at. 

{Sutpreme  Count  of  JTorth  CtmMna.    AnrU  7, 

18»1.) 

Bonsra&D— BtOHTS  or  Crii.dbbii— Dowib  Lxms. 
Const  N.  O.  art  10,  $  8,  provides  that 
■every  homestead,  •  •  •  not  exceeding  in  value 
gne  thousand  dollars,  to  be  selected  "  by  the  owner, 
or.  In  lien  thereof,  any  town  lot,  with  the  build- 
Ings  thereon  of  lilFe  value,  owned  and  ocoapied  by 
him,  shall  be  exempt  from  debt;  and  Bectlon  8 
provides  that  the  homestead,  after  the  death  of 
Uie  owner,  shall  be  so  exempt  during  the  minor- 
ity ot  any  of  his  children.  Held,  that  when  a 
man  dies  withont  having  liad  a  homestead  al- 
lotted, and  dower  is  assigned  to  the  widow,  the 
ndagr  olilldren  are  not  entitled  to  liomestead  in 
lands  covered  by  the  dower.  Following  Watts  v. 
Leggelt,  66  N.  C.  197. 

Appeal  from  superior  court,  Surry  coun- 
ty; tiiLMEB,  Judge. 

This  was  a  proceeding  by  the  adminis- 
trator ot  A.  Hines  against  his  minor  chil- 
dren for  leave  to  sell  the  real  estate  of  the 
testator,  subject  to  the  widow's  dower, 
which  had  been  assigned.  No  homestead 
had  been  laid  off  in  the  testator's  life-time, 
and  bis  children  now  claim  a  homestead 
in  lands  not  covered  by  the  widow's 
dower.  At  the  trial  thlsclalm  was  denied, 
and  defendants  appeal.  Const.  N.  C.  art. 
10,  S  2,  provides  that  "every  homestead, 
and  tb«  dwellings  and  buildings  used  there- 
with, not  exceeding  in  value  one  thousand 
dollars,  to  be  selected  by  the  owner  there- 
ot,  or.  In  Uen  thereof,  at  the  option  of  the 
owner,  luiy  lot  in  a  city,  town,  or  village, 
with  the  dwelling  and  buildings  used 
therewith,  owned  and  occupied  by  any  res- 
ident of  this  state,  and  not  exceeding  the 
value  ot  one  thousand  dollars,  shall  be  ex- 
napt  from  sale  under  execution  or  other 
ilnal  process  obtained  on  any  debt."  Sec- 
tton  8  provides  that  "  the  homestead,  after 
the  death  ot  the  owner  thereof,  shall  be 


exempt  troro  the  payment  ot  any  debt  dur- 
ing the  minority  ot  Ills'  children,  or  any 
one  ot  them." 

JB.  L.  Baymon,  for  pialntitt.  8.  F. 
Qravea  and  B&tcbelorA  Dererenx,  tor  de- 
fendants. 

Per  Cubiau.  The  very  poin  t  in  this  case 
was  passed  upon  In  Watts  v.  Leggett,  60 
N.  C.  197.  and  decided  adversely  to  the 
claims  of  the  defendants.  The  view  there 
taken  by  the  court  has  been  long  regard- 
ed as  the  settled  law  ot  this  state,  and  has 
been  frequently  approved  in  subsequent 
decisions,  notably  in  McAfee  v.  Bettis,  72 
N.  C.  28,  and  Gregory  v.  Ellis,  86  N.  C.  679. 
In  the  latter  case  the  opinion  in  Watts  v. 
Leggett  is  quoted  at  some  length  by  Ashe, 
J.,  and  entirely  approved  by  the  court  as 
to  the  particular  point  now  in  question. 
We  have  been  much  impressed  with  the 
able  argument  ot  the  counsel  for  the  de- 
fendants, but  are  of  the  opinion  that  it  is 
better  to  adhere  to  the  previous  rulings 
of  the  court,  and  that  there  is  nothing 
which  Imperatively  demands  their  re- 
versal.   Affirmed.    ' 


(ST  Oa.  16) 
BoTKiN  et  aJ.  V.  Epstein  et  al. 
(Supreme  Court  of  Oeorgick    Haroh  16,  1801.) 
iHJUSonoji— FuuDixo — VaBinaiLTioK. 
The  refusal  by  a  Judge  of  the  superior  oonrt 
to  bear  and  determine  a  petition  for  injnnottoa 
and  the  appointment  of  a  receiver,  before  tha 
same  has  been  verified  as  required  by  law,  wat 
not  error. 
(SyUabui  try  the  Court.) 

Error  from  superior  court,  Chatham 
eonnty;  Faluoant,  Judge. 

J.  E.  Suassy,  for  plaintlRB  in  error 
Denmark,  Adama  dk  Adam8,toT  defendanta 
in  error. 

LiniPKm,  J.  The  plaintiffs  to  erroi 
presented  to  the  Judge  ot  the  superioi 
court  ot  Chatham  county  their  petition 
praying  for  the  appointment  of  a  rec^vei 
of  the  firm  ot  Epstein  &  Wannbacher,  and 
also  for  an  injunction  against  them  and 
a  large  number  of  their  creditors.  Thhi 
petition  was  not  sworn  to,  nor  in  any 
manner  verifled,  when  presented  to  the 
judge,  who,  without  observing  the  same, 
granted  a  restraining  order  and  rule  nisi, 
and  appointed  a  time  for  the  hearing  ot 
the  i>etition.  At  the  bearing  petitioners 
announced  themselves  ready  to  prove  the 
allegations  ot  the  petition  by  affidavits, 
witnesses,  books,  and  records  of  the 
court,  and  especially  by  the  books  ot  Ep- 
stein &  Wannbacher,  then  in  court.  No 
affidavit  or  proof  ot  any  kind  was  at- 
tached to  the  petition  itself  for  the  pur- 
pose ot  verifying  it ;  but  nevertheless  plain- 
tiffs insisted  that  the  bearing  should  pro- 
ceed, and  that  they  had  a  right  to  submit 
their  proof  in  support  ot  their  petition 
while  the  hearing  was  in  progress,  con- 
tending that  this  would  be  such  a  veriflca- 
tlon  thereof  as  the  law  contemplated. 
T(he  Judge  declined  to  hear  any  part  ot 
the  proof  thus  offered,  or  to  permit  peti- 
tioners to  verify  the  petition  in  this  way, 
set  aside  the  temporary  reslraiuing  order 
previously  granted,  and  dischargied    tb« 
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rale  to  Bbow  canse,  upon  the  sronnd  that 
the  petition  wan.  not  verified  in  the  man- 
ner prescribed  by  law.  The  act  ol  1887 
(Acts  1886-87,  p.  05)  provides  "that  no  pe- 
tition needs  to  be  verified  unless  it  seeks 
an  extraordinary  equitable  relief  or  rem- 
edy, in  which  case  it  must  be."  This  act, 
therefore,  imperatively  requires  that  a  pe- 
tition for  injunction  and  receiver  must  be 
verifi«d,  and  the  Judge,  certainly,  may  de- 
mand that  this  be  done  before  taking  ac- 
tion or  allowing  a  hearing  to  be  had 
thereon.  If.  as  contended  by  the  learned 
counsel  tor  the  plaintiffs  in  error,  proof  of 
the  allegations  at  and  during  the  hearing 
would  be  Bufficieut  verification,  there 
would  have  been  no  need  at  all  fur  pass- 
ing the  statute  cited,  because,  as  no  injunc- 
tion could  be  properly  granted,  or  receiver 
appointed,  unless  facts  authorizing  such 
relief  are  proved  to  the  Judge,  it  follows 
that,  unless  the  statute  means  to  pro- 
vide for  a  verification  of  the  petition  in 
some  way  previous  to  action  thereon  by 
the  Judge,  it  is  useless,  and  serves  no  prac- 
tical purpose.  It  may  be  said  in  reply  to 
this  that  the  Judge  oould  nut  appoint  a 
receiver  or  grunt  a  restraining  order  or 
other  like  relief  before  the  petition  has 
been  verified,  but  that  he  could  grant  a 
rule  to  show  cause  before  this  was  done. 
The  statuteraakesnoBuchdistlnction.  Its 
evident  purpose  was  that  nothing  putting 
in  motion  the  extraordinary  powers  of 
the  court  should  be  done  by  the  judge  un- 
til the  application  for  the  exercise  of  such 
powers  has  been  vouched  for  by  some 
kind  of  proof  or  verification.  A  rule  nisi 
on  such  a  petition  Is  as  much  a  part  of 
the  "equitable  relief  or  remedy"  sought 
as  a  restraining  order,  or  one  appointing 
a  receiver:  and  the  law  means  that  no 
part  of  this  relief  can  be  had'  upon  an  un- 
verified petition.  We  do  not  mean  to  hold 
that  the  verification  required  by  law  can 
be  made  only  by  an  affidavit  attached 
to  the  petition,  or  that  the  Judge  may 
not.  at  the  bearing,  allow  the  verification 
to  be  made.  It  may  be  that  other  forms 
of  proof  could  be  attached  to  the  petition 
or  accompany  and  be  exhibited  with  it, 
which  would  authorize  the  iudge,  if  he 
saw  proper,  to  proceed;  and  he  may  in 
his  discretion,  at  the  hearing,  allow  the 
petition  to  be  verified;  but  he  cannot,  in 
the  face  of  the  statute,  be  compelled  to  al- 
low the  hearing  to  take  place  without 
any  verification.  In  the  present  case  the 
plaintiffs  squarely  insisted,  as  a  matter 
of  right,  upon  having  their  petition 
beard  on  its  merits  without  verification 
of  any  kind  precedlngtbe  heaving,  and  this, 
we  think,  they  could  not  demand  when 
the  Judge  only  required  a  compliance  with 
the  law.  It  follows,  therefore,  that  be 
committed  no  error  in  refusing,  under  the 
circumstances,  to  proceed  further  with 
the  investigation.    Judgment  affirmed. 


(88  Oa.  S04)  

Matthews  v.  State. 
(Supreme  Court  of  Qeorgla,   March  16, 1891.) 

BnSOLART— EVTDENCB— CONTESSIOX. 

On  an  indictment  for  burglary  it  was 
shown  that  a  dwelling  had  been  broken  open  and 
some  bacon  and  meal  stolen.  The  articles  were 
found  in  defendant's  possession,  and  at  first  siie 


denied  taking  them,  bat  afterwards,  being  told 
that  she  had  Detter  confess  it  if  she  took  them, 
she  confessed  in  the  presence  of  three  men  that 
one  P.  helped  her  to  burst  in  the  door,  and  they 
got  the  meat  and  meal,  and  carried  them  off  and 
divided  them,  field,  that  a  verdict  of  guilty 
was  warranted. 

Error  from  superior  court,  Madison 
county ;  Lvmpkin.  Judge. 

The  official  report  is  as  follows:  "Geor- 
gia Matthews  was  Indicted  for  burglary. 
The  evidence  for  the  state  tended  to  show 
the  following:  On  August  19,  1888,  the 
dwelling-house  of  one  Eberbart  was  broken 
open,  and  some  meal  and  bacon  stolen 
from  it.  The  property  was  found  in  the 
possession  of  defendant.  She  was  asked 
how  she  came  by  it.  She  at  first  denied 
taking  It,  and  afterwards,  in  the  presence 
of  three  men,  freely  and  voluntarily  stated 
that  Albert  Pass  helped  Iter  to  burst  in 
the  door  of  the  house,  and  they  got  the 
meat  and  meal  and  carried  it  off  In  the 
woods  and  divided  it.  No  threats  or  force 
or  violence  were  offered  to  make  her  ad- 
mit it,  but  one  of  the  men  present  told  her 
if  she  did  take  the  things  it  would  be  best 
for  her  to  own  it,  and,  if  she  did  not,  not 
to  do  it.  No  testimony  was  introduced 
l»y  the  defendant.  She  stated  that  when 
the  men  came  up  and  asked  her  where  she 
got  that  meat  and  meal,  and  if  she  did  not 
break  into  the  house,  that  she  told  them, 
'No,'  and  then  one  of  them  said.  'If  you 
don't  own  it,  you  had  better  own  it;'  that 
she  said  she  did  not  break  in,  Albert  Pass 
broke  In;  that  Albert  did  break  In,  and 
got  the  meat  and  meal  and  gave  her  part 
of  It.  She  was  found  guilty,  and  moved 
for  a  new  trial  on  the  ground  that  the  ver- 
dict was  contrary  to  law.  evidence,"  etc. 
The  motion  was  overruled,  and  she  ex- 
cepted. 

David  W.  Meadow,  for  plaintiff  in  error. 
W.  M.  Howard,  Sol.  Gen.,  by  Z.  D.  Harri- 
son, for  the  State. 

Simmons.  J.  There  was  ample  evidence 
in  this  case  to  authorize  the  Jury  to  find 
the  defendant  guilty.   Judgment  affirmed. 


Matthbws  v.  State. 


(86  Ga.  782) 


(Supreme  Court  of  Qeorgla.    March  16,  1891.) 
BDRaLi.BY— EviDENCB— New  Trial. 

1.  The  burglary  being  fully  established,  and 
the  whole  contest  being  as  to  the  identity  of  the 
burglar,  the  pcaltlve  testimony  of  one  witness 
that  she  recognized  the  accused  as  the  person, 
and  the  less  confident  testimony  of  another  that 
she  also  recognized  him,  both  of  them  being  on 
the  premises  when  the  offense  was  committed, 
and  the  moon  giving  considerable  light,  warranted 
a  verdict  of  guilty. 

2.  The  newly-discovered  evidence  is  not  such 
as  to  justify  the  grant  of  a  new  trial  upon  legal 
principles. 

(Syllabus  by  the  Court.) 

Error  from  superior  court,  Madison 
county ;  Lumpkin,  Judge. 

David  W.  Meadow,  for  plaintiff  In  error. 
W  M.  Howard,  Sol.  (Jen.,  by  J.  H.  Lump- 
kin, for  the  State. 

Blecklgy.C.J.  1.  All  thefacts requisite 
to  constitute  the  offense  of  burglary  were 
established  beyond  the  possibility  of  ques- 
tion, and  the  whole  contest  was  as  to  the 
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Identity  of  the  barglar.  We  cannot  escape 
aleeliugof  apprehension  that  some  mis- 
take may  have  been  made  as  to  wlietber 
Matthews  wns  really  the  person  who  coni- 
mttted  the  crime;  but  there  was  moon- 
Ugbt,  and  Mrs.  PbiUips  testified  positively 
to  bis  identity.  Her  evidence  was  strength- 
ened somewhat  by  that  of  a  ne^ro  wo- 
man, wbo  was  present,  and  who,  as  well 
as  Mrs.  Pbillips,  reco^ized  Matthews  at 
the  time.  A  strange  fact  is  that  this  wo- 
man seems  not  to  have  told  Phillips  who 
the  person  was  until  next  day ;  and  a  still 
Btranxer  fact  is  that,  ho  far  as  appears, 
Mrs.  Phillips  did  not  tell  him  at  all.  Nei- 
ther she  nor  Phillips  mentions,  in  the  testi- 
mony as  it  comes  to  us,  anything  of  her 
baving  told  him;  and,  after  having  full 
opportunity  at  night  to  converse  with  bis 
wife,  he  resumed  th(  search  for  tracks 
next  morning,  as  he  says, "to  see  If  I  could 
make  any  discovery  as  to  who  it  was." 
If  bis  wife  knew  who  It  was,  it  is  strange 
that  he  remained  ignorant  so  long.  But 
the  jury  beard  the  witness;  and,  deciding 
according  to  legal  rules,  we  cannot  say 
that  the  evidence  before  them  was  not  suf- 
ficient to  warrant  the  verdict.  There 
seems  to  have  been  no  thorough  sifting  of 
the  state's  witnesses,  but  the  jury  »vere 
satisfied  with  the  evidence  without  Jt; 
and  we  cannot  ordef  a  new  trial  merely 
because  the  witnesses  were  not  sifted  on 
cross-examination.  This  was  the  fault  of 
the  prisoner  or  his  counsel.  Mrs.  Phillips 
may  or  may  not  have  been  mistaken.  The 
jnry  have  found  that  she  was  not.  The 
Trial  judge  was  satisfied  with  the  finding; 
and.  the  evidence  being  sulBcient,  this 
court  will  acquiesce. 

2.  The  newly-discovered  evidence  Is  not 
such  as  to  justify  the  grant  of  a  new  trial 
upon  legal  principles.  Judgment  atlirmed. 

(96  aa.  725) 

Johnston  v.  Patterson. 

ISupreme  Court  of  Georgia.   Feb.  33,  1891.) 

DuTBESs  Warrant  —  Arresting  Lbvt  —  Parol 

EviDBxcs — Sbt  -Off. 

1.  Where  the  entry  of  a  levy  upon  a  distress 
warrant  included  among  other  things  "one  crop 
cotton  growing, "  allotring  such  levy  to  be  read 
to  the  jury  on  the  trial  ot  an  issue  made  by  a 
counter-affidavit  to  the  distress  warrant  was  no 
ground  for  a  new  trial. 

2.  A  written  contract,  silent  or  ambiguous  as 
to  certain  matters,  may,  as  to  them,  be  explained 
b;  parol  evidence,  not  conflicting  with  anytbing 
plainly  expressed  in  such  contract. 

8.  A  plea  of  set-ofl  alleging  against  the  plain- 
tiS  in  a  distress  warrant  Items  of  indebtedness 
entirely  Ipdependent  of  and  disconnected  with  the 
rent  contract  is  not  allowable. 

4.  The  defendant  in  a  distress  warrant,  after 
arresting  the  proceeding  of  a  levy  thereof  as  the 
statute  presoribes,  may,  on  the  trial  of  the  issue 
thus  formed,  prove,  by  way  of  recoupment  against 
the  plaintift's  demand,  damages  resulting  from  a 
breach  by  the  plaintiff  of  his  own  stipulations  in 
the  rent  contract,  and  in  order  to  do  this  it  is  not 
necessary  to  amend  his  counter-affidavit  to  set  out 
the  grounds  of  such  recoupment. 
(.SyUnbus  by  the  Court.) 

Error  from  superior  court,  Bibb  county ; 
Miller,  Judge. 

ateed   *    Wiwberljr.   Claud  &    Hubert 
Estea.  M.  (j,  Bayne,  and  J.  A.  Tbomna,  for 
plaintiff  in  error.   R.  W.  Patteraon  and  iJ, 
Hodges,  for  defendant  in  error. 
v.l36.E.no.l — 2 


Lumpkin,  J.  It  appears  from  the  record 
that  Patterson  and  Johnston  made  a  writ- 
ten contract,  dated  August  8,  1888.  con- 
taining numerous  mutual  promises  and 
stipulations,  and  among  them  the  follow- 
ing: That  Patterson  rented  to  Johiiston 
160  acres  of  land,  consisting  of  30  acres  in 
the  "Grace  Field,"  120  acres  in  the  "Big 
Field,"  and  10  acres  surrounding  the 
bonse.  Johnston  agreed  to  pay  Patterson 
$480  rent  for  the  above-described  premises 
on  the  15th  of  October.  Patterson  also 
rented  to  Johnston  four  mules,  to  be  used 
on  said  plantation,  lor  which  Johnston 
agreed  to  pay  asrentthesuniof  $80.  John- 
ston was  also  to  receive  5  per  cent,  on  the 
collections  which  he  might  make  of  rents 
arising  from  lands  of  Patterson  which 
Johnston  rented  out  for  Patterson ;  and 
Patterson  also  agreed  to  pay  Johnston  f  60 
on  the  15th  of  October,  provided  Johnston 
should  well  and  truly  attend  to  any  busi- 
ness which  Patterson  might  direct  on  said 
plantation.  It  appears  also  that  John- 
ston had  been  in  possession  of  the  rented 
premises  prior  to  the  date  of  the  above 
contract,  and  that  the  contract  between 
the  parties  was  reduced  to  writingand ex- 
ecuted the  day  the  contract  bears  date. 
There  are  27  grounds  in  the  motion  for  new 
trial,  but  they  may  becondensedlntothose 
set  out  in  the  head-notes. 

1.  As  appoars  by  the  entry  of  the  officer, 
the  distress  warrant  was  levied  on  certain 
cotton-seed,  corn,  peas,  potatoes,  and 
"one  crop  cotton  growing."  The  fact 
that  the  entry  contained  the  words  quoted 
was  certainly  no  reason  for  rejecting  the 
entire  levy  Indeed,  if  the  growing  crop 
of  cotton  had  been  all  the  property  levied 
on,  we  do  not  see,  on  the  trial  of  an  issue 
formed  by  a  counter-nffldavitto  a  distress 
warrant,  bow  allowing  this  entry  to  be 
read  to  the  Jury  could  be  of  any  conse- 
quence. It  simply  went  in  along  with  the 
pleadings  in  the  case,  and,  though  imma- 
terial and  perhaps  irrelevant,  on  this  sort 
of  a  trial,  was  harmless.  Section  3642  of 
the  Code  miglit  afford  good  ground  to  dis- 
miss a  levy  made  on  a  growing  crop,  but 
the  reading  or  not  reading  of  such  a  levy 
to  the  jury  in  tbiscase  could  in  no  way  in- 
juriously affect  the  defendant's  rights  up- 
on the  issues  pending 

2.  It  was  seriously  disputed  in  this  case 
whether  the  land  cultivated  by  Phillips, 
and  for  the  rent  of  which  he  paid  Patter- 
son, was  a  part  of  the  land  for  which 
Johnston  was  to  pay  $480  rent,  and  wheth- 
er or  not  the  amount  paid  by  Phillips  to 
Patterson  should  be  a  credit  on  the  rent 
Johnston  owed  Patterson.  The  court  by 
its  rulings  and  charges  refused  to  allow 
Johnston  to  go  into  these  questions  with 
bis  evidence,  on  the  idea  that  be  was  es- 
topped from  so  doing  by  the  written  con- 
tract, and  would  not  be  permitted  to  vary 
its  terms  by  parol  evidence.  We  think 
this  was  error.  The  contract  was  silent 
as  to  whether  or  not  the  land  worked  by 
Phillips  was  a  part  of  that  Johnston 
rented  from  Patterson  for  himself,  and  as 
Johnston  was,  by  tbe  contract,  made  the 
agent  of  Patterson  to  rent  out  his  lands, 
it  is  uncertain,  from  the  contract  itself, 
whether,  if  he  rented  to  Pbillips  a  part  of 
tbe  land  be  bad  bimself  contracted  to  pay 
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rent  for,  this  would  reduce  pro  tanto  the 
amount  of  rent  due  by  bim.  Where  a 
writing  is  Bucb  that  something  more  than 
what  Is  expressed  therein  is  to  be  implied 
therefrom,  parol  evidence  of  anything  not 
inconsistent  with  that  unexpressed  souie- 
thing  Is  admissible.  McMahan  v.  Tyson, 
28  Oa.  43.  It  is  too  well  settled  to  require 
further  argument  or  authority  that  omis- 
sions, ambiguities,  and  uncertainties  in 
written  contracts  may  be  explained  by 
parol  evidence,  which  does  not  conflict 
with  anything  the  instrument  plainly  ex- 
presses, and  parol  evidence  is  admissible 
to  apply  all  written  contracts  to  their  sub- 
ject-matter. 

3.  The  defendant  undertook  to  set  off 
against  the  plaintiff's  claim  for  rent  cer- 
tain demands  which  were  entirely  inde- 
pendent ot  the  rent  contract.  This  he 
could  not  do.  and  the  court  rightly  re- 
jected all  the  evidence. oflered  for  this  pur- 
pose. It  was  held  in  the  case  of  McMahan 
V.  Tyson,  above  cited,  that  while  failure 
of  consideration  might  be  setup  as  a  de- 
fense to  a  note  given  for  rent,  and  sought 
to  be  collected  l)y  distress  warrant,  a  plea 
of  set-off  would  not  be  allowed  t)ecause  it 
admits  the  sum  it  is  pleaded  against  is 
due.  This  ruling  to  the  extent  above 
stated  is  approved  In  Rountree  v.  Ruther- 
ford, 65  Ga.  446. 

4.  The  defendant  also  sought  to  recoup 
against  plaintiff's  demand  for  rent  dam- 
ages resulting  to  bim  from  various  al- 
leged breaciies  by  the  plaintiff  of  stipula- 
tions and  promises  by  the  lattercontained 
Id  the  rent  contractitsclf,  and  immediately 
connected  therewith,  such  as  the  plain- 
tiff's agreements  to  furnish  him  mules;  to 
pay  commissions  on  rents  received  from 
laud  Johnston  might  rent  out  for  him ;  to 
pay  Johnston  for  his  services  on  the  planta- 
tion, etc.  These  defenses  he  ought  to  have 
been  permitted  to  make,  and  for  the  pur- 
pose of  so  doing  it  was  not  necessary  to 
amend  his  counter-afiidavlt.  Quthman  v, 
Castleberry,  48  Ga.  172,  and  49  Ga.  272. 
When  the  defendant  met  the  levy  of  the 
distress  warrant  by  filing  the  affidavit  re- 
quired by  law,  and  the  issue  thus  formed 
was  returned  to  court,  it  was  bis  right  to 
prove  his  defense.  Holland  v.  Brown,  15 
Oa.  118;  Drake  V.  Dawson, 66  Ga.  174.  The 
following  cases  are  referred  to  as  showing 
when  reconpmentls  a  proper  detense:  Mell 
V.  Moony,  30  Ga.  418;  Lufburrow  v.  Hen- 
derson, Id.  482;  Finney  v.  Cadwaliader,  66 
Oa.76;  Latimer  v.  Lane, 46  Ga.474.  Judg- 
ment reversed. 


(88  Oa.  706) 

Wolfe  t.  Baxter  et  al. 
(Supreme  Court  of  Georgia.    Feb.  28,  1891.) 

TiTLB  TO  MAIKTAIX  BiECTMBNT. 

Wbere  one  died  in  possession  of  land  under 
a  bona  ftde  claim  ot  rigtit  thereto,  this  was  prima 
facie  evidence  of  title  in  him,  and  bis  tioirs  or 
devisees  may  recover  on  proof  of  such  posses- 
sion, unless  a  better  adverse  title  is  shown  by 
the  defendant. 
{SyUabus  by  the  Covrt) 

Error  from  superior  court,  Bibb  county ; 
Miller,  Judge. 

Alexander  £  Tnntbull,  Steed  <&  Wimber- 
ly,  and  F  A.  Arnold,  for  plaintiff  in  error. 
Felton  4t  S&xter,  for  defendants  in  error. 


LuMPKii^,  J.  In  this  case  the  court  be- 
low granted  a  nonsuit,  and  by  the  bill  of 
exceptions  three  questions  are  presented 
for  review.  The  first,  viz.,  whether  or  not 
a  plaintiff  in  ejectment,  suing  for  a  one- 
fifth  interest  in  land,  and  proving  a  right 
to  recover  a  one-sixth  interest  therein,  can 
recover  the  latter  interest,  needs  no  argu- 
ment. It  is  well  settled  that  a  plaintiff 
may  always  recover  a  less  amount  or  in- 
terest than  that  sued  for,  but  never  more. 
In  the  second  place,  we  deem  it  unneces- 
sary to  discuss  whether  or  not  tbe  famil- 
iar rule  that  in  ejectment,  where  both  par- 
ties claim' under  a  common  grantor,  nei- 
ther need  trace  title  beyond  that  source, 
is  applicable  to  the  facts  of  this  case,  t>e- 
cause  the  case  is  really  controlled  by  tbe 
principle  announced  in  the  above  head- 
note,  and  to  that  we  will  now  devote  our 
attention.  The  piaintiB's  evidence  made 
the  following  case:  The  laud  in  dispute, 
at  some  time  prior  to  the  year  1853,  was 
In  possession  of  one  Bryan  Scott.  After- 
wards, in  1853  or  18.54,  it  went  into  the 
possession  of  Robert  Freeman,  and  so  re- 
mained until  his  death,  which  occurred 
about  the  year  1855.  Robert  Freeman  died 
testate,  and  in  his  will  directed  that  his 
entire  estate,  except  what  was  sold  to 
pay  his  debts,  be  kept  together  and  man- 
aged for  the  support  and  maintenance  of 
his  lamily,  and  the' education  of  his  chil- 
dren, duing  tbe  life  or  widowhood  ot  his 
wife,  Harriet  B. ;  and,  if  she  should  mar- 
ry again,  that  .all  his  estate  be  divided 
equally  between  his  wife  and  children.  It 
further  provided  tnat  the  wife,  if  she  mar- 
ried, should  take  her  share  absolutely,  and 
that  the  shares  of  bis  children  should  gu 
to  them  during  their  natural  lives,  with 
remainder,  at  their  deatlia,  to' their  chil- 
dren, respectively.  Bis  wife  and  one  An- 
drew Comer  were  appointed  executrix 
and  executor  of  the  will,  but  the  former 
alone  qualified.  Mrs.  Freeman,  in  1863  or 
1864,  married  one  Fulton,  and  died  in  18S4 
or  1885.  She  remained  in  possession  of  the 
land  as  executrix  until  her  marriage  with 
Fulton,  and  also  after  this  marriage  for  a 
considerable  length  of  time.  The  testa- 
ton  Robert  Freeman,  left  five  children,— 
two  sons  and  three  daughters.  One  ot 
his  sons,  James  S.,  married  the  plaintiff, 
whose  maiden  name  was  Powell.  James 
S.  Freeman  died  about  three  years  after 
bis  marriage  with  the  plaintiff,  leaving  her 
as  his  widow,  and  one  child,  James  E. 
Freeman,  who  lived  about  a  year,  and 
died,  leaving  bis  mother,  the  plaintiff,  his 
sole  heir  at  law.  Tbe  evidence  in  the  case 
tends  to  show  that  no  division  of  the  tes- 
tator's estate,  as  contemplnted  by  his 
will,  was  ever  made,  and  this  suit  was 
brought  by  the  plaintiff  to  recover  a  fifth 
interest  in  the  lot  of  land  in  dispute,  which 
appears  to  have  been  a  part  of  tbe  tract 
of  land  occupied  by  Robert  Freeman  at 
the  time  of  liis  death.  Section  3366  of  the 
Code  declares  that  a  plaintiff  in  ejectuicnt 
may  recover  upon  his  prior  possession 
alone  against  one  who  subsequently  ac- 
quires possession  by  mere  entry,  and  with- 
out any  lawful  right.  In  Johnson  v.  Lan- 
caster. 5  Ga.  39,  the  same  rule  is  asserted, 
and  also  in  Jones  v.  Scogglns,  11  Ga.  119. 
On  page  121,  Judge  Nisbet  says:   "If  tbe 
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plaintifT,  as  In  this  case,  relies  upon  pos- 
seHslon  acqnlred  bona  Sde,  and  nothing 
else,  and  the  defonciunt  is  in  possession  hs 
a  tttmpaaser,  tbe  defendant  cannot  rely 
opon  tliat  tortioas  poaseseion,  nor  can  he 
protect  himself  by  showing  a  title  in  a 
third  person."  It  was  held  in  Jones  v. 
Easley,  53  Ga.  454,  that  a  plaintiff  in  eject- 
ment may  recover  on  prtor  possession 
alone  against  one  who  subnequently  ac- 
qaires  possession  withoat  any  lawful 
ri);ht,  and  this  is  true  though  tbe  plaintiff 
may  biraself  show  to  the  jury  no  title. 
See,  also,  Scott  v.  Singer.  54  Ga  689. 
Again,  in  Jones  v  Nunn,  12  Ga.  472,  Judge 
NisBET  says:  "As  against  one  who  can 
show  no  better  title  than  naked  posses- 
sion, a  plaintiff  who  has  hud  prior  pos- 
session may  recover  upon  that  posses- 
slnn."  See,  also,  Eaton  r.  Freeman,  63 
Ga.  535.  This  court  ruled  in  Hadle.v  v. 
Bean,  53  Ga.  688,  that  posseesion  under  a 
deed  will  cast  the  burden  on  the  defendant 
to  show  he  is  not  a  trespasser,  and  that 
he  baa  not 'acquired  possession  by  mere 
entry  without  any  lawful  right  whatever. 
The  above  case  is  cited  approvingly  in 
Parker  v.  Kailroad  C!o.,  81  Ga.  892,  8  S.  B. 
Rep.  871.  The  rule  stated  seems,  therefore, 
to  have  been  fully  settled  both  by  the 
statute  and  repeated  adjudications,  but 
this  court  in  the  case  of  Bagley  v.  Ken- 
nedy has  gune  further,  and  decided  tlefl- 
Ditely  that  evidence  of  such  possoRsion 
will  change  the  onna,  and  pnt  the  defend- 
ant on  proof  of  his  title.  This  whole  sut)- 
ject.  In  the  case  jnHt  cited,  was  thoroughly 
reviewed  and  discussed  by  Chief  Justice 
Bleckley.  The  decision  was  rendered 
July  12,  1890,  and  may  be  found  in  11  H. 
E.  Bep.  1091.  The  bead-note  is  as  follows: 
"PossesBion  of  land  nnder  claim  of  owner- 
ship is  prima  fsc/e  evidence  of  title  in  the 
occupant.  Hence,  where  a  man  died  in 
tbe  year  1829,  in  possession  of  the  prem- 
ises now  in  dispute,  persons  claiming  un- 
der hto  heirs  nr  devisees,  and  bringing 
suit  In  1887,  may  recover  on  proof  of  his 
possession,  and  of  title  derived  from  him 
through  his  heirs  or  devisees,  as  the  case 
may  be,  unless  a  better  adverse  title,  by 
possession  or  otherwise,  a pjiears."  In  the 
opinion  he  quotes  the  case  uf  Brown  v. 
Colson.  41  Oa.  42,  where  the  plaintiff's  an- 
cestor died  in  possession,  and  the  prem- 
ises were  assigned  to  the  widow  as  dower. 
She  went  into  possession  and  died,  and 
these  facts  were  held  sufficient,  prima  facie, 
to  pnt  tbe  defendant  upon  proof  of  title. 
He  also  cites  Buckner  v.  Cham  bliss.  30  Oa. 
(S52,  where  it  was  held  that  an  adnilnistrn- 
tor  may  recover  upon  the  possession  alone 
of  his  intestate,  and  Boynton  v.  Brown, 
6TGa.  R9fi,  holding  that  heirs  may  recover 
upon  tbe  possession  of  their  ancestor. 
That  opinion  also  cites  a  large  number  of 
other  uotborlties,  to  which  reference  is 
hereby  made.  In  the  case  now  before  us, 
Robert  Freeman  died  possesaed  of  the  land 
In  controversy,  having  held  and  used  it 
as  his  own.  This,  we  have  shown,  was 
prima  facie  evidence  of  title  in  him.  Under 
the  facts  proved  in  this  case  the  widow 
could  not,  either  as  executrix  np  to  the 
time  of  her  second  marrlrtge,  or  as  tenant 
In  common  with  his  children  after  her 
marriage,  hold  adversely  to  them,  or  those 


claiming  under  them.  It  seems  that  the 
lands  of  the  testator  were  nevM"divid(»d 
in  kind.  The  plaintiff,  therefore.  a6  sole 
heir  of  one  of  the  testator's  deviseee  in  re- 
mainder, upon  proof  of  the  foregoing 
facts,  showed  a  prima  facie  right  to  re- 
cover her  undivided  Interest  in  the  land, 
and  the  ncmsuit  against  her  should  not 
have  been  granted.    Judgment  reversed. 


(86  Oa.  699) 

Phillips  v.  Thowbridob  Fuhniturk  Co. 
(Supreme  Court  of  Georgia.    Feb.  23,  1891.) 

PABTNBRSBIF— BVIDBN'OE  —  MORTOAOES  —  SECOND- 

AST  Evidence. 

1.  On  an  issue  as  to  whether  defendant  was 
a  partner  of  one  N.,  it  is  error  to  admit  a  state- 
ment made  by  N.  to  another  person,  not  in  de- 
fendant's presence  or  with  her  knowledge,  that 
defendant  i^as  going  into  partnership  with  him. 

2.  A  partner  has  the  right  to  give  a  mort- 
gage on  personal  property  to  secure  a  partner 
ship  debt,  and  also  to  agree  to  its  cancellation, 
and  tbe  other  partner  is  not  injured  thereby. 

8.  A  blank  form  of  a  contract  used  by  defend- 
ant's alleged  partner,  when  he  sold  goods  on  in- 
stallment, is  not  admissible  in  evidence  to  show 
the  character  of  contracts  that  he  made,  where  it 
is  not  shown  that  an  executed  original  cannot  be 
obtained  nor  a  oerUfled  copy  from  the  records  of 
such  contracts. 

4.  Nor  is  a  memorandum  of  tbe  names  and 
amounts  of  customers,  as  shown  by  the  books, 
admissible,  where  tbe  books  themselves  are  not 
tendered  nor  accounted  for. 

Error  from  superior  court,  Bibb  coun- 
ty; MiLLKR,  Judge. 

Zi.  D.  Moore,  for  plaintiff  In  error.  La- 
nier  Ji  Anderson,  for  defendant  in  error. 

Simmons.  J.  1.  One  of  the  main  iesues 
in  this  case  was  whether  Mrs.  Phillips 
was  a  partner  of  Keal.  Tbe  plaintiff  in 
its  declaration  alleged  that  she  was.  She 
denied  it.  It  is  complained  of  as  error  in 
the  eighth  ground  of  the  motion  fora  new 
trial  that,  pending  the  trial,  Kendall,  the 
agent  of  the  plaintiff,  was  allowed  to  tes- 
tify, over  objection  of  the  delendant,"that 
Neal  stated  to  him  In  Atlanta  that  Mrs. 
Phillips  was  going  in  with  him,  and  would 
furnish  security  to  the  amount  of  a  thou- 
sand dollars."  We  think  the  judge  erred 
in  admitting  this  testimony.  It  was  a 
statement  by  Neal,  not  in  the  presence  of 
Mrs.  Phillips.  Tbe  question  in  issue  be- 
ing whether  Mrs.  Phillips  was  a  partner 
or  not,  she  could  not  be  bound  by  any- 
thing which  Neal  said.  The  rest  of  the 
evidence  on  tbe  question  of  partnership 
not  being  conclusive,  this  testimony 
doubtless  had  considerable  weight  with 
the  jury  in  finding  that  she  was  a  partner. 
She  was  tlierefore  prejudiced  in  her  rights, 
and  we  think  ought  to  have  had  a  new 
trial  on  this  ground. 

2.  The  fourth  ground  of  the  motion  com- 
plains of  tbe  construction  placed  upon  the 
writing  given  by  Neal  to  tbe  plaintiff. 
Counsel  for  the  plaintiff  in  error  con- 
tends that  it  was  a  bill  of  sale,  and  a  de- 
livery of  the  goods  thereunder  in  payment 
of  the  debt.  We  do  not  agree  with  him 
in  this  construction.  In  our  opinion,  un- 
der the  facts.  It  was  a  written  title  to  tbe 
property  given  by  Neal  to  the  plaintiff 
to  secure  the  company  fur  the  purchase 
price  of  the  furniture  which  had  been  sold 
to  Meal,  and  a  written  assignment  of  tbe 
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notes  and  accoanta.  Biggers  v.  Bird,  65 
Oa.  650.  It  being  a  written  title  for  tbis 
purpose.Neal  had  a  right  to  givelt.even  II 
there  waa  a  partnership,  bearing  his  Indi- 
vidual name.  One  partner  has  the  rigbt 
to  give  a  mortgage  or  other  security  upon 
personal  partnership  property  to  secure 
a  partnership  debt ;  and,  if  Neal  had  the 
right  to  give  It  In  the  first  Instance  as  a 
partner,  be  also  bad  tbe  right  to  agree  to 
Its  cancellation.  Therefore,  If  Mrs.  Phil- 
lips was  a  partner,  and  the  title  to  the  fur- 
niture and  asHignment  of  the  choses  in  ac- 
tion were  given  to  secure  a  partnership 
debt,  she  was  not  injured  thereby,  nor 
was  she  injured  by  the  cancellation  of  the 
same.  It  she  was  not  partner,  but  a  se- 
curity, and  the  title  was  taicen  by  the 
plaintiff  to  tbe  goods  In  the  store  and 
choses  in  action,  and  afterwards  canceled 
without  her  consent,  and  she  was  dam- 
aged thereby,  of  course  she  would  be  re- 
leased to  the  extent  she  was  damaged  by 
such  cancellation.  The  title  covered  the 
furniture  in  the  store  and  the  choses  in 
action,  and  if  the  creditor  surrendered  it, 
and  the  furniture  and  choses  in  action, 
were  afterwards  lost,  the  security's  lia- 
bility to  that  extent  would  be  Increased. 
I  will  say  in  passing,  however,  that  Mrs. 
Phillips  in  her  answer  makes  no  com- 
plaintof  being  Injured  in  this  manner,  and, 
of  course,  could  taiie  no  advantage  of  It 
on  the  next  trial  unless  her  answer  be 
amended.  She  contends,  as  we  have 
before  remarked,  that  the  writing  is  a 
bill  of  sale,  and  that  Its  effect  was  to  pay 
off  and  discharge  the  debt  due  by  Neal  to 
tbe  plaintiff.  Tbis,  we  have  shown, is  not 
tbe  correct  interpretation  of  the  instru- 
ment. 

8.  This  being  the  proper  construction 
to  be  given  to  the  writing  between  tbe 
plaintiff  and  Neal,  tbere  was  no  error  in 
refusing  to  give  tbe  requests  to  charge  as 
complained  of  In  tbe  sixth  and  seventh 
grounds  ot  tbe  motion.  These  requests 
went  upon  the  Idea  tbat  It  was  a  contract 
of  sale  between  Neal  and  the  plaintiff,  and 
that  tbe  debt  was  pt.ld  oB  and  discharged 
thereby. 

4.  It  appears  from  the  record  that  Meal 
nsed  in  bis  business  a  certain  "form  of  a 
contract"  when  hesold  furniture  to  people 
upon  the  Installment  plan,  reserving  title, 
etc.  In  the  progress  ot  the  trial,  Mrs. 
Phillips  offered  one  of  these  forms  in  evi- 
dence, proposing  to  prove  It  was  the  same 
form  as  that  used  by  Neal  and  filled  out 
by  blm  when  he  made  such  sales.  This 
was  excluded,  and  the  ruling  of  tbe  court 
is  complained  of  as  error  in  the  nlntb 
ground  of  the  motion.  There  was  no  er- 
ror in  this  ruling.  The  proper  foundation 
was  not  laid  for  the  introduction  of  this 
paper.  One  of  the  originals  which  had 
been  executed  should  have  been  intro- 
duced, if  obtainable.  If  none  could  be  ob- 
tained from  the  original  parties,  or  a  cer- 
tified copy  of  the  same  from  the  record,  in 
case  they  had  been  recorded,  then,  per- 
haps, the  paper  presented  might  have  been 
admissible.  We  can  understand  how,  in 
case  tbe  Jury  upon  the  next  trial  should 
find  tbat  Mrs.  Phillips  was  security,  and 
not  a  partner,  it  might  be  material  to 
show  tbe  number  and   amount  of  such 


contracts  Neal  had  at  the  time  tbe  title 
given  to  the  plain tIB  was  canceled. 

5.  For  the  same  reason  tbe  court  did  not 
err  in  excluding  in  evidence  the  "  memo- 
randum of  tbe  names  and  amounts  of 
Neal's  customers  as  shown  by  bis  books 
tbe  day  after  tbe  bill  of  sale  was  made. " 
The  original  books  should  have  been  ten- 
dered or  accounted  for  before  secondary 
evidence  could  be  offered  and   admitted. 

Judgment  reversed. 


Bkown  v.  Statr. 


(88  Oa.  833) 


(Supreme  Cawrt  of  Oeornia.    Feb.  7, 1881.) 

LARCEJOr— ItfDIOTMENT. 

An  Indictment  for  simple  larceny,  charg- 
ing the  theft  of  "one  dark  bay  horse,  with  one 
white  spot  on  the  end  of  his  nose  and  one  small 
white  spot  In  his  forehead, "  did  not  describe  the 
property  alleged  to  have  been  stolen  with  tbe 
accuracy  and  fallness  our  statute  requires,  and 
a  special  demurrer  thereto  nn  this  ground  should 
have  been  sustained. 
(Sullaiyus  by  the  Court) 

Error  from  superior  court,  Bibb  county ; 
Mii.i.KR,  Judge. 

Hardeman  &  Nottiugham  and  Dessan 
&  Burtlett,  for  plaintiff  in  error.  W.  B. 
Felton,  Sol.  Gen.,  for  the  State. 

LuMPKi.N.  J.  Sections  4394  and  4393  ot 
tbe  Code  read  as  follows:  "  Uorse-steaiing 
shall  be  denominated  'simple  larceny,'  and 
the  term  'horse'  shall  include  mule  and 
ass,  and  each  animal  of  both  sexes,  and 
without  regard  to  the  alterations  which 
may  be  made  by  artificial  means."  "Tbe 
offense  shall,  in  all  cases,  be  charged  as 
simple  larceny,  but  tbe  Indictment  shall 
designate  the  nature,  character,  and  sex 
of  tlie animal,  and  give  some  other  descrip- 
tion by  which  its  identity  may  be  ascer- 
tained. "  By  the  first  of  these  sections,  tbe 
theft  of  any  horse,  mule,  or  ass  is  made 
"horse-stealing,"  without  regard  to  the 
sex  of  the  animal,  or  to  any  alterations 
which  may  be  made  by  artificial  means. 
The  word  "horse,"  as  used  in  this  section, 
is  a  generic  term,  which  includes  horse,  as 
a  species,  mule,  and  ass.  Horse,  as  a  spe- 
cies, may  again  besubdivided  intostaliion, 
ridgllng,  gelding,  and  mare,  and  tbe  same 
subdivision  may  be  made  as  to  mule  and 
ass.  Colloquially,  the  word  "horse," 
among  our  people,  usually  means  a  male 
gelding  ot  tbe  horse  species.  So,  if  section 
4394  was  the  only  one  with  which  we  had 
to  deal,  it  would  be  pro{)er  to  sustain  this 
Indictment,  on  the  Idea  that  by  it  the  de- 
tendant  was  sufficiently  informed  as  to 
what  kind  of  "horse"  be  wascharged  with 
stealing:  that  is  to  say,  he  would  under- 
stand the  word  "horse"  to  mean  what  It 
usually  does  in  every-day  use  and  conver- 
sation. But  the  next  section  provides  dis- 
tinctly what  Indictments  for  this  class  of 
offenses  shall  contain,  and  declares  that 
such  indictments  shall  designate  the  nat- 
ure, character,  and  sex  of  the  animal,  and 
also  give  some  other  description  fixing  its 
identity.  The  latter  requirement  of  this 
section  was  complied  with,  in  this  case, 
by  giving  the  color  and  flesh-marks  of  tbe 
animal ;  but  we  do  not  think  the  use  ot 
tbe  word  "  horse, "  which  has  both  a  gen- 
eric and  a  specific  8ignl£<^ation,  distinctly 
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neognised  by  onr  statute,  was  snfflcient 
to  give  the  defendant  tall  and  fair  notice 
of  tbe  "nature,  character,  and  sex "  of  the 
animal,  as  the  law  evidently  contemplat- 
ed sbonld  be  done.  Nor  is  the  defect  In 
this  Indictment  cured  by  the  use  of  the 
pronoun  "his, "  because,  under  section  4, 
par.  3,  of  the  Code,  the  masculine  Includes 
the  feminine  and  neuter  genders.  But 
even  if,  in  this  case,  this  pronoun  Is  to  be 
understood  as  meaning  a  male,  it  still 
remains  indefinite  and  uncertain  whether 
it  means  a  male  horse,  a  male  mule,  or  a 
male  ass;  and  If  a  horse,  whether  he  was 
a  stallion,  a  ridgling,  or  a  gelding.  We 
regard  It  unnecessary  to  quote  authori- 
ties to  sustain  the  ruling  herein  made,  be- 
cause we  think  the  question  at  issue  is  set- 
tled by  the  plain  words  of  our  own 
statute.  To  give  a  practical  meaning  to 
all  the  words  used  In  both  the  sections  of 
the  Code  referred  to  leads  inevitably,  we 
think,  to  the  conclusion  we  have  reached. 
The  ruling  of  this  court  in  the  case  of  Tay- 
lor V.  State,  44  Ga.  263,  properly  under- 
stood, is  not  in  conflict  with  this  conclu- 
sion. There  the  defendant  Was  Indicted 
for  stealing'  a  "chestnut  sorrel  horse,"  en- 
tered his  plea  of  not  guilty,  without  mak- 
iuK  any  objection  to  the  indictment,  and 
was  convicted.  He  then  moved  in  arrest 
of  judgment,  the  motion  was  denied,  and 
this  court  sustained  the  court  below  in  so 
doing.  Now,  inasmuch  as  tbe  word 
"horse"  may  mean  a  male  horse  of  the 
horse  species,  and  the  defendant  was 
satisfied  with  the  desci-iption  in  thelndict- 
ment,  and  did  not,  by  demurrer  or  other- 
wise, demand  any  lurtlierior  more  par- 
ticular description,  it  was  too  late,  after 
verdict,  to  make  his  objection  to  the  in- 
dictment. Thip  is  all  the  judgment  In  that 
case  amounts  to,  and  we  think  it  was 
right.  We  do  not  wish  to  be  understood 
Bsfollo  wing  and  adopting  all  that  was  said 
In  that  case  by  Lochranb.  C.  J.,  because 
we  do  not  think  some  of  his  expressions 
are  bnrne  out  by  tbe  statute,  or  a  proper 
course  of  reasoning  thereon.  We  simply 
mean  to  say  we  agree  to  what  was  actu- 
ally adjudged  In  that  case,  and  it  does  not 
conflict  with  our  Judgment  in  this.  Here 
the  defendant  at  tbe  proper  time,  which 
was  before  pleading  to  tbe  merits,  de- 
murred specially  tu  the  indictment,  and 
thereby  In  effect  demanded,  as  was  bis 
right,  to  be  distinctly  and  accurately  in- 
formed as  to  tbe  nature,  character,  and  sex 
of  the  animal  he  was  charged  with  having 
stolen,  and  we  do  not  think  this  right 
should  have  been  denied  him.  Our  Code, 
S4629,  recognizee  the  right  of  a  defendant 
to  take  exception  to  an  indictment  forany 
formal  defect,  provided  be  does  so  before 
trial,  that  is,  upon  arraignment,  and  that 
is  precisely  what  tbe  defendant  did  in  this 
case.    Judgment  reversed. 

(H  a«.  Eas)  

Geobqia  Railroad  &  Bankinu  Co.  t. 

Mayor,  Etc.,  op  Macun. 

OSupnme  Court  of  Ownjia.    Feb.  i,  1891.) 

CtaxxT  TO  Rajlboadb  —  FuunxMBirr  or  Coimi- 

nam — Bbiaob— Harmlbss  Bbbob. 

L  Whore  the  state  makes  a  grant  of  land  to  a 

eity,  to  be  absolute  upon  the  payment  of  tlO,000 

^  taa  0117  to  the  sta£a,  witbiii  a  given  time,  tba 


orlRinsl  reoelpt  of  the  oomptroller  general  for  said 
sum  of  money  was  properly  admitted  as  evidence 
of  suohpayment 

a.  where  land  was  granted  to  a  railroad  com- 
pany, so  long  as  the  same  should  l>e  used  "for 
shops,  depots,  and  other  conveniences  and  fixtures 
necessary  for  said  company, "  and  the  only  use 
made  of  the  land  was  the  building  and  mainte- 
nance thereon  of  a  track  or  tracks  tat  the  pur- 
pose of  conveying  freights  to  private  parties,  the 
storage  of  cars,  and  other  like  uses,  this  would 
not  be  a  compliance  by  the  company  with  the 
terms  of  the  grant 

8.  Where  such  a  grant  was  made  to  the  Mll- 
ledgeviUe  Railroad  Company,  of  which  the  Hacon 
&  Augusta  Railroad  Company  was  the  legal  suc- 
cessor, and  the  latter  company  took  possession 
of  a  portion  of  the  land,  and  so  built  and  used 
such  tracks  thereon,  but  did  no  more,  and  the 
Georgia  Railroad  &  Banking  Company  after- 
wards took  possession  of  the  same,  and  it  appear- 
ing that  the  title  was  in  the  city  of  Uacon,  ex- 
cept so  far  as  it  migbt  be  affected  by  the  terms 
of  such  grant,  then  the  city  was  enUtled  to  re- 
cover the  land  from  the  Oeorgia  Railroad  as  a 
mere  wrong-doer,  anless  it  showed  some  right  to 
hold  under  the  Macon  &  Augusta  Company,' or, 
if  it  did  show  such  right,  then  the  city  was  en- 
titled to  recover  for  want  of  compliance  with 
the  terms  of  the  grant,  and,  in  either  event,  no 
demand  was  necessary  as  a  condition  precedent 
to  the  city's  bringing  its  action  for  the  land. 

4.  Where  the  facts  were  as  stated   in   last 
head-note,  and  a  verdict  in  favor  of  tbe  city  was 
inevitable,  a  charge  by  the  court  on  the  law  of 
prescription  was  immaterial  and  harmless. 
{SyUabua  by  the  CovrU) 

Error  from  superior  court, Bibb  county; 
Miller,  Judge. 

Hardeman, Davis  <6  Turner,  for  plalntlB 
In  error.  C.  L.  Bartlett,  R.  W.  Patterson, 
and  Hill  A  Harria,  for  defendant  in  error. 

Lumpkin,  J.  Tbia  case  Is,  in  many  re- 
spects, similar  to  that  of  Mayor,  etc.,  of 
Macon  V.  £»st  Tennessee,  V.  &  O.  By. 
Co.,  reported  in  82  Oa.,  beginning  on  page 
501,  and  in  9  S.  E.  Rep.  1127.  Most  of  the 
questions  determined  in  that  case  are  con- 
clusive upon  tbe  main  questions  at  Issue  In 
this.  Tbe  right  of  th^  old  MilledgevIUe 
Railroad  Company  to  lOacres  of  land, con- 
stituting a  part  of  what  was  known  as 
the  "Macon  Reserve,"  depended  upon 
identically  tbe  same  acts  of  tbe  legislature, 
and  tbe  same  action  by  tbe  city  council  of 
Macon,  as  did  tbe  right  of  tbe  Macon  & 
Brunswick  Railroad  Company  to  10  other 
acres  of  land  in  such  reserve.  In  that  case 
the  East  Tennessee  Company  claimed  to 
be  tbe  successor  of  the  Macon  &  Bruns- 
wick Company.  In  this  case  tbe  Georgia 
Ballroad  Company  claims  to  be  the  suc- 
cessor of  tbe  Macon  &  Augusta  Company, 
wbicb  succeeded  tbe  MilledgevIUe  Com- 
pany. 

1.  There  was  no  error  In  tbe  admission 
of  tbe  comptroller  general's  receipt.  Tbe 
act  of  the  legislature  required  the  payment 
to  be  made  to  tbe  state  of  Oeorgia.  Its 
treasurer  was  the  proper  person  to  receive 
tbe  money,  and  payments  to  the  treasurer 
are  legally  evidenced  by  the  receipt  of  the 
comptroller  general.  In  point  of  fact  tbe 
receipt  now  In  question  was  actually 
signed  by  botb  tbe  treasurer  and  tbe 
comptroller  general.  A  certlfled  tran- 
script from  tbe  treasurer's  boolcs,  showing 
that  this  sum  of  money  had  been  paid 
Into  tbe  treasury,  would  bave  been  ad- 
missible, in  case  no  better  evidence  waa 
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attainable,  to  prove  tbla  payment;  bnt 
the  oriiarinal  receipt  itself,  conceded  to  be 
gennine,  Beemn  to  us  to  have  been  evidence 
ol  the  highest  character  of  the  (act  of  pay- 
ment.   See  Wooten  v.  Nail,  18  Ga.  609.      " 

2.  In  the  argument  of  the  case  here,  coun- 
sel for  the  Georgia  Railroad  only  Insisted 
un  its  right  to  hold  so  much  of  the  land  as 
Is  covered  by  the  tracks  thereon,  and 
abandoned  all  claim  to  the  remainder  of 
said  land.  The  question  as  to  Its  right 
to  bold  any  of  the  land  has  been  settled 
by  this  court  in  the  case  cited.  In  his  care- 
fully prepared  opinion,  delivered  In  that 
case,  Blecklby,  C.  J.,  stated.  In  effect, 
that  it  could  not  be  supposed  the  authori- 
ties of  Macon  intended  its  grant  as  a  dona- 
tion or  gratuity  to  the  railroad  company, 
but,  beyond  all  doubt,  the  city  expected 
to  receive  local  benefits  from  the  compli- 
ance by  the  company  with  the  terms  of 
the  grant,  and  it  is  clear  that  something 
more  was  contemplated  than  the  build- 
ing of  railroad  trades  across  the  land.  A 
full  examination  of  that  case  will  show 
that  the  identical  question  now  being  con- 
sidered was  there  adjudicated,  and  further 
comment  upon  it  is  therelore  unnecessary. 

3.  It  seems  to  have  been  conceded  in  this 
case,  or,  at  any  rate,  no  serious  question 
was  raised  thereon,  that  the  Macon  &  Au- 
gusta itailroad  Company  had  succeeded  to 
all  the  rights  and  franchises  of  theMllIedge- 
ville  Railroad  Company;  but  it  is  by  no 
means  clear  how  the  Georgia  Railroad 
Company  became  the  owner,  If  it  ever  did, 
of  the  property  and  franchises  of  the  Macon 
&  Augusta  Company.  It  appears  from 
the  evidence  that  the  Georgia  Company, 
under  some  sort  of  a  contract,  took  pos- 
session of  the  Macon  &  Augusta  Railroad, 
and  operated  It;  but  the  record  is  entirely 
silent  as  to  the  nature  of  that  contract, 
as  to  whether  It  was  in  writing  or  in  pa- 
rol, and  as  to  what  legal  rights.  If  any,  it 
conferred  upon  the  Georgia  Railroad  Com- 
pany. This  being ,  true,  and  tlie  city  of 
Macon  having  shown  a  clear  legal  title  to 
the  property  in  dispute,  except  In  so 
far  as  that  title  might  be  modifled  or  af- 
fected by  the  grant  to  the  old  Milledgevllle 
Company,  clearly  the  city  had  a  right  to 
recover  the  property  in  dispute  from  the 
Georgia  Company,  us  a  mere  trespasser, 
anIesB  that  company  showed,  in  some 
legal  way,  it  had  succeeded  to  the  rights 
of  Its  predecessors  under  such  grant.  But, 
even  if  this  had  been  shown  by  the  Georgia 
Company,  It  would  have  been  of  no  avail, 
because  it  would  then  have  been  in  no 
better  position  than  its  predecessors,  and 
neither  of  them,  as  has  been  Bhown,  coald 
have  held  this  land  against  the  city,  under 
the  facts  disclosed  by  the  record.  It  any 
of  these  railroads  had  any  right  to  the 
lands  mentioned,  it  was  by  reasoA  of  ac- 
cepting the  grant  on  the  terms  fixed  by 
the  city  council  of  Macon,  and,  as  was 
held  In  the  case  cited,  this  must  have  been 
with  the  limitation  that  the  estate  ac- 
quired was  to  exist  only  so  long  as  the 
property  was  used  for  the  purposes  speci- 
fied, and  such  a  limitation  Is  different  from 
an  ordinary  condition  subsequent,  inas- 
much as  It  marks  the  limit  or  boundary 
beyond  which  the  estate  conveyed  could 
not  eontinne  to  exist.    Numerous  author- 


ities are  there  ctted  In  support  of  this 
propoaitlon.  Dnder  our  law,  no  demand 
is  necessary,  as  a  condition  precedent  to 
the  bringing  of  an  action,  except  in  such 
cases  as  the  law  distinctly  declares  snrh 
demand  shall  be  made.  As  far  as  we  have 
been  able  to  ascertain,  this  case  does  not 
come  within  any  such  exceptions,  and 
therefore  no  demand  was  necessary  before 
bringing  the  action.  The  city's  rightof  en- 
try was  complete,  and  therefore  the  ac- 
tion itself  was  all  the  demand  the  law  re- 
quired. Edmondson  v.  Leach,  50  Ga.  461. 
There  are  nnmerons  assignments  of  error 
in  the  bill  of  exceptions,  but  all  of  them 
which  we  deem  material  have  been  fully 
covered  by  the  rulings  in  the  casecited  and 
those  herein  made.  After  u  careful  exam- 
ination of  the  record,  we  find  thatnoerrors 
were  committed  by  the  presiding  judge. 
The  case  was  fairly  submitted  to  the  jury, 
every  right  of  the  defendant  was  carefully 
guarded,  and, In  view  of  the  facta  disclosed 
by  the  record,  we  are  satisfied  that  sub- 
stantial justice  has  been  done,  more  es- 
pecially as  the  defendant  has  been  relieved 
from  the  payment  of  all  rents  during  the 
entire  time  It  controlled  and  held  posses- 
sion of  the  property  in  dispute.  We  there- 
fore affirm  the  judgment  of  the  court 
below. 

(86  Ott.  6K) 

Freeman  et  al.  v.  Sturgis  Nat.  Bank. 
(Supreme  Cov/rt  of  Georgia.    Feb.  7, 189L) 
Rbplkvin — Whiw  Libs. 
When,  on  trial  of  a  claim  case,  there  was 
no  evidence  at  all   showing  that  the   property 
levied  on  either  belonged  to,  or  was  in  possession 
of,  the  defendant  in^  fa.,  the  court  rightly  or- 
dered the  levy  to  be  dismissed. 
ISyllabue  by  LumpMn,  J.) 

Error  from  superior  court,  Bibb  county; 
Miller,  Judge. 

Af.  B.  Freeman,  for  plaintiffs  in  error. 
Steed  i  Wtmberly,  for  defendant  in  error. 

Judgment  aflirmed. 


(87  Va.  608) 

Watson  v.  Commonwealth. 


(Supreme  Covrt  <>f  A; 


in^)"^ 


rirtrinta.   April 


RscoBD  ov  (JBAiiea  or  VsNca — Hoiocidb — Ob- 

JBOTtOMB  TO  (}BAND  JURT— BvniBBOa— InSTRVO- 
TION8. 

1.  Oxle  Va.  1 4016,  providing  that,  where  one 
indicted  in  the  county  court  for  a  felony  elects  to 
be  tried  in  the  circuit  court,  the  clerk  shall  trans- 
mit to  the  clerk  of  the  latter  court  "a  transcript 
Of  the  record  of  the  proceedings  in  said  county 
court  in  relation  to  the  prosecution,  and  copies  of 
the  indictment  and  recognizances  and  other 
papers  connected  with  the  case, "  does  not  require 
Uie  record  to  show  affirmatively  that  a  venire 
facUu  was  issued  in  summoning  the  grand  jury. 

3.  Objection  that  no  venire /acios  was  issued 
must  be  made  before  plea  to  the  merits. 

8.  On  Indictment  for  murder,  where  defend- 
ant testifies  that  he  killed  deceased  because  he 
had  spoken  insultingly  of  his  wife,  he  may  be 
asked  on  cross-examination  whether  the  woman 
was  lawfully  married  to  him. 

4.  On  indictment  for  murder  it  appeared  that 
during  a  quarrel  between  defendant  and  deceased 
the  latter  spoke  insultingly  of  defendant's  wife, 
and  called  defendant  a  thief,  murderer,  and  fu- 
gitive from  justice;  that  defendant  procured  a 
gun,  and  followed  deceased,  who  haid  fled,  de- 
claring that  he  would  kill  him ;  that  deoeiued 
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accreted  himself  Ins  honae,  and  defeadant  waited 
{or  him  ontside  with  the  gun  all  night;  that  on 
aootber  oocasion  be  songbt  deceased  out,  declar- 
ing an  intention  to  kill  him;  that  about  four 
veeks  after  the  quarrel,  while  deceased  was  in 
the  house  of  his  former  wife,  quarreling  with 
ber,  defendant  went  there  and  killed  him.  Un- 
der deceased  was  found  an  old,  unused,  and  un- 
leaded pistol,  which  could  not  have  been  used; 
and  defendant  testified  that  when  he  shot  de- 
ceased the  latter  was  advancing  on  him  with  the 
pistol,  but  he  was  contradioted  by  other  wit- 
nesses. Held,  that  the  court  properly  refused  to 
set  aside  a  verdict  of  murder  in  the  first  degree. 

5.  An  instruction  that  if  defendant  was  act- 
ing in  the  heat  of  passion,  engendered  by  the 
sluiderous  words  spoken  of  his  wife,  and  if 
sniBolent  time  bad  not  elapsed  for  his  passion  to 
cool  and  subside,  the  killing  was  murder  in  the 
sectmd  degree;  but  that  it  was  murder  in  the  first 
degree,  If  sufficient  time  had  elapsed  for  his  pas- 
sion to  subside,  and  if  he  afterwards  went  after 
deceased  with  a  deadly  weapon  for  the  purpose 
of  killing  him  on  account  of  ue  slanderous  words, 
and  did  kill  him  willfully  and  with  malice  and 
premeditation,— is  proper. 

0.  Where  an  instruction,  asked  by  defendant, 
that  if  deceased  had  threatened  to  kill  him,  and 
the  threats  were  made  Imown  to  him,  and  if,  be- 
fore the  fatal  shot  was  fired,  deceased  did  some 
overt  act  from  which  defendant  could  reasonably 
infer  that  he  intended  to  execute  the  threats,  the 
killing  would  be  excusable  homicide,  is  modified 
by  the  insertion  of  the  clause,  "and  that  defend- 
ant killed  deceased  to  prevent  him  from  killing 
Ifim,  or  doing  him  great  bodily  harm, "  defendant 
cwmot  complain,  since  the  modifioation  could  not 
injure  him. 

7.  An  instruction,  asked  by  defendant,  that 
If  he  went  to  the  house  where  the  killing  oc- 
curred to  stop  a  quarrel  between  deceased  and 
deceased's  wife,  and  to  demand  an  apology  for 
the  slanderous  words  previously  spoken  by  de- 
(■eased,  and  If,  when  he  attempted  to  do  so,  de- 
ceased attacked  him  with  a  deadly  weapon,  the 
killing  of  deceased  is  not  mnider,  is  properly 
modified  by  requiring  that  defendant  shall  nave 
gone  to  the  house  for  the  purpose  of  "peaceably" 
stopping  the  quarrel,  and  demanding  an  apology. 
FAVimsBOT  and  Hinton,  JJ^,  dissenting. 

Darts  A  McHwaine,  for  plaintiff  In  error. 
R.  Tajrlor  Scott,  Atty.  Gen.,  for  the  Com- 
monwealth. 

Lact,  J.  ThiB  IB  a  writ  of  error  to  a 
Judgment  of  the  circuit  conrt!',  Greensville 
coanty,  rendered  at  the  special  term  of 
that  coart  held  on  the  8th  day  ot  Janu- 
ary, 1890;  and  Is  to  a  second  conviction  of 
the  plaintiff  in  error  ot  murder  In  the  first 
degree  for  a  homicide  committed  on  the 
26th  day  of  December,  1886.  The  first  con- 
viction was  brought  here  on  writot  error, 
and  decided  March  7, 1889.  when  the  judg- 
ment was  reversed  for  misdirection  by 
the  circuit  court  In  Its  instructions  to  the 
Jury,  which  is  reported  at  page  867  ot  85 
va.,  and  page  418  ot  9  S.  E.  Rep.  Upon 
the  second  trial,  which  was  had  In  the 
said  circuit  court,  the  plaintiff  in  eiror 
was  again  convicted  of  murder  in  the  first 
degree,  and  the  case  was  brought  to  this 
court,  as  before,  by  writ  of  error. 

The  errors  assigned  are,  so  far  as  excep- 
tions appear  upon  the  record :  (1 )  That 
the  accused,  belug  sworn  as  a  witness  In 
his  own  behalf,  Hud  having  testified  that 
the  deceased  had  abused  his  wife  by  speak- 
ing slanderous  words  concerning  her,  was 
asked  whether  the  woman  in  question 
was  actually  lawfully  married  to  him.  (2) 
7hat  the  circultcourt  misdirected  the  Jury 


to  the  prejudice  ot  the  accused  as  to  tho 
law  of  the  case.  (3)  That  the  cii-cnit 
court  overruled  his  motion  to  set  aside 
the  verdict  and  grant  him  a  new  trial, 
because  the  verdict  was  contrary  to  the 
law  and  the  evidence  as  set  forth  In  full 
under  his  second  bill  of  exceptions ;  and  the 
error  assigned  at  the  hearing  here  that 
the  record  does  not  affirmatively  show 
that  any  venfre  facias  was  ever  issued  in 
the  case  for  the  summoning  of  the  grand 
jury.  The  record  sets  forth  the  caption  of 
the  Indictment  and  the  indictment  In  full 
in  the  county  court,  where  the  indictment 
was  found,  and  sets  forth  that  iu  the  said 
court,  on  a  day  named,  certain  named 
persons,  at  the  court-house  of  the  said 
county,  in  the  said  court,  were  sworn  a 
special  grand  jury  ot  inquest  Inandfor 
the  body  of  the  county  of  Gi-eensville,  and, 
having  received  their  charge,  were  sent 
out  ot  court,  and  after  some  time  re- 
turned into  court  and  presented  an  indict- 
ment for  felony,  a  true  bill;  and  then  fol- 
lows the  indictment  in  full.  Being  ar- 
raigned thereunder,  the  accused  elected  to 
be  tried  In  the  circuit  court,  as  his  right 
was,  and  in  the  said  last-mentioned  court 
he  pleaded  not  guilty,  and  was  convicted 
as  stated;  and  there  was  no  objection  ot 
any  sort  taken  to  the  manner  of  summon- 
ing the  grand  jury,  until  after  verdict  and 
judgment  upon  appearance  here  to  prose- 
cute his  writ  ot  error  on  other  grounds. 

In  the  first  place,  there  does  not  appear 
to  be  any  irregularity  in  the  mode  ot  sum- 
moning the  grand  jury.  Nothing  upon 
that  subject  appears  upon  the  transcript 
of  the  record  as  sent  up  to  tho  circuit 
court  upon  the  prisoner's  election  to  be 
trie<l  there.  Section  4016  ot  the  Code  ot 
Virginia  provides  that  in  such  case  the 
trial  shall  be  in  the  county  court,  "except 
that  a  person  to  be  tried  tor  any  felony 
tor  which  be  may  lie  punished  with  death 
may,  upon  his  arraignment  In  the  county 
court,  demand  to  be  tried  In  the  circuit 
court  having  jurisdiction  over  the  county 
for  which  said  county  court  Is  held.  Upon 
such  demand  the  accused  shall  be  remanded 
tor  trial  in  the  said  circuit  court,  and  all 
the  material  witnesses  desired  tor  the 
prosecution  or  defense  shall  be  recognised 
tor  their  attendance  at  such  trial.  When 
a  person  is  remanded  as  aforesaid  by  a 
county  court,  the  clerk  thereof  shall  certify 
and  transmit  to  the  clerk  of  the  court  In 
which  such  person  is  to  be  tried  a  trans- 
cript ot  the  record  ot  the  proceedings  in 
said  county  court  in  relation  to  the  prose- 
cution, and  copies  ot  the  Indictment  and 
recognizances  and  other  papers  connected 
with  the  case.  Such  transcriptand  copies 
shall  be  used  with  the  same  effect  as  the 
originals. "  The  transcript  Is  to  begin  with 
the  indictment  and  recognizances,  and 
other  papers  connected  with  the  case  are 
to  follow  as  stated.  These  papei-s  are  all 
sent  up,  and  all  appear  to  be  iu  due  and 
regular  form.  No  venire  facias  tor  the 
summoning  of  the  grand  jury  appears  on 
this  transcript, nor  does  the  accused  make 
any  objection  on  that  ground,  but  pro- 
ceeds with  the  trial.  Are  we  to  presume 
here  that  because  no  venire  facias  was 
sent  to  the  circuit  court  with  tho  tran- 
script required  by  law,  therefore  no  venire 
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facias  ever iasaedl  It  lathe  prosecution 
In  this  case  that  is  to  be  brougrht  up  with 
the  transcript,  and  that  begins  with  the 
indictment,  which  must  have  been  lound  in 
due  course  of  law ;  and  the  peruon  accused 
has  the  right  to  have  the  law  complied 
with  in  the  matter  o(  summoning  and  in 
the  organization  of  thegrand  jury  and  the 
impaneling  of  that  body;  and  the  courts 
afford  some  remedy  for  every  violation  of 
a  person's  rights.  While  a  defendant  may 
not  go  into  the  question  of  the  evidence 
before  a  grand  Jury,  rior  the  question  of 
the  swearing  of  the  witnesses  there,  as 
there  is  then  only  an  ex. parte  hearing  of 
testimony,  and  there  may  be  no  wit- 
nesses, the  grand  jurors  finding  upon  their 
own  knowledge,  not  a  question  of  guilt 
or  Innocence,  but  that  an  offense  isclinrged 
to  have  been  committed,  but  if  thei-e  be 
an  incompetent  grand  juror,  to  whom  ex- 
ception is  to  be  taken,  or  when  as  to  the 
whole  body, as  for  instance  tlint  the  grand 
Jury  consisted  of  too  many  members,  or 
too  lew,  or  that  it  was  otherwise  incom- 
petent, or  an  irregularity  in  the  summon- 
ing or  Impaneling  of  the  grand  jury  or  the 
selecting  of  the  Jurors,  or  in  any  case 
where  the  authorltj'  of  the  body  under 
the  law  of  the  land  is  wanting,  and  there 
is  an  illegnl  constitution  or  organization, 
an  opportunity  is  afforded  the  accused 
who  Is  thus  unlawfully  charged  to  effect- 
ively except  to  such  error,  because  he 
■  cannot  be  tried  for  a  felony  until  he  has 
been  legally  indicted.  This  objection  be- 
ing as  to  matter  before  the  trial  begins 
and  preliminary  thereto, it  must  bedrawn 
to  the  attention  of  the  court  by  plea  be- 
fore pleading  to  the  merits.  This  must  be 
done  then  in  some  way.  Tiiere  are  some 
defects  that  may  be  reached  by  motion  to 
quash,  but  it  is  sometimes  by  challenge, 
and,  when  that  method  is  not  used  or  not 
recognized,  plea  in  abatement  is  the  usual 
and  proper  method.  If  a  grand  juror  is 
Incompetent  to  serVe  as  such  personally, — 
that  is,  when  he  lacks  some  requirement  of 
the  law,  or  when  he  has  some  quality 
which,  under  the  law,  excludes  him,— and 
when  the  number  is  illegal,  or  when  there 
is  any  irregularity  in  the  summoning  or 
Impaneling  of  the  jury  which  would  vitiate 
the  wnole  finding  if  not  waived,  then  the 
defendant  may  protect  himself  against 
this  infraction  of  the  law  and  ahridgement 
of  his  rights  by  pica  in  abatement.  And 
objections  of  this  sort  are  considered  as 
waived  by  a  plea  to  the  merits;  therefore 
they  cannot  be  taken  advantage  of  at  the 
trial,  and,  a  fortiori,  it  Is  too  late  after 
verdict  to  raise  an  objection  of  this  sort. 
If  defects  appear  of  record  which  show 
that  thegrand  jury  was  an  illegal  body, 
either  having  been  summoned  without  au- 
thority or  going  to  the  extent  of  showing 
that  the  grand  jury  was  not  a  legal  body 
lawfully  attached  to  the  court,  it  would 
be  a  different  question,  and  considered 
and  treated  differently  upon  a  motion  in 
arrest  of  judgment.  But  where  the  record 
la  merely  silent,  then  the  presumption  of 
law  is  that  all  will  be  presumed  to  have 
been  rightly  done ;  and  in  such  case,  as  in 
thiscase,  the  whole  matter  is  put  to  rest  by 
our  law.  Section  3985  of  the  Code  pro- 
vides, as  to  the  findings  of  grand  Jurors, 


that  "no  Irregularity  In  the  time  or  man- 
ner of  selecting  the  jurors  or  in  the  writot 
venirt  facias  or  in  the  manner  of  executing 
the  same  shall  vitiate  any  presentment, 
indictment,  or  finding  of  a  grand  jury." 
In  this  case,  on  this  question,  nothing  ap- 
pears upon  the  record  to  suggest  any  ir- 
regularity of  any  sort  in  this  respect,  and, 
as  no  exception  has  been  taken  or  urged 
in  the  two  hotly  contested  trials  below,  it 
is  a  just  and  reasonable  presumption  of 
law  that  none  exists;  and  no  doubt  it  is 
perfectly  true  that  no  such  error  exists  in 
the  court  from  which  the  case  was  orig- 
inally transferred,  and  there  is  no  law  re- 
quiring such  paper  to  appear  in  the  circuit 
court.  1  Bish.  Crim.  Proc.  §  872,  p.  .516; 
Durr  v.State,53  Miss. 425;  State  v. Carver, 
49  Me.  588;  McCullough  v.  Com.,  67  Pa.  St, 
30,  31,  33;  Mershon  v.  State,  51  Ind.  14;  U. 
S.  V.  Hammond,  2  Woods,  197;  State  v. 
Dixon,  3  Iowa,  416;  State  v.  Hinkle,  6 
Iowa,  380;  Com.  v.  Smith.  9  Mass.  107; 
People  v.  Roberts,  6  Cal.  214;  Shropshire 
V.  State,  12  Ark.  190;  Harding  v.  State,  22 
Ark.  210;  Montgomery  v.  State,  3  Kan. 
263;  Doyle  v.  State.  17  Ohio,  222,  McQulUen 
V.  State,  8  Smedes  &  M.  587;  Kawls  v. 
State,  Id.  599;  Newman  v.  State,  14  Wis. 
42(!. 

As  to  the  first  exception. — that  theques- 
tlon  was  allowed  to  be  asked  by  the  court 
of  the  prisoner  whether  the  woman  called 
his  wife,  and  in  whose  behalf  he  claimed 
to  have  committed  the  homicide,  was 
really  his  wife,  and'  when  and  by  whom 
they  were  married,  if  they  were  legiti- 
mately married, — there  is  no  error  j>er- 
ceived  in  this  action.  The  accused  had 
committed  a  homicide,  and  upon  the  wit- 
ness stand  had  admitted  it,  and  claimed 
to  have  done  so  because  of  insulting  words 
spoken  of  and  concerning  hissaid  wife.  He 
claimed  that  she  was  his  wife,  and,  if  so. 
then  she  was  legitimately  so,  and  tbe 
place  where  and  by  whom  she  was  mar- 
ried to  him  were  inquiries  in  pursuance 
of  his  own  assertion,  and  it  could  by  no 
possibility  injure  him,  except  That  it  might 
turn  out  by  cross-examination  to  be 
false,  and  "to  this,  like  all  other  witnes.'«es, 
he  must  submit.  The  cross-examination 
was  proper,  and  altogether  admissible, 
and  is  a  valuable  test  of  truth. 

The  third  exception  is  as  to  the  refusal 
of  the  court  to  set  aside  the  verdict  and 
grant  the  accused  a  new  trial  on  the 
ground  that  the  said  verdict  is  contrary 
to  the  law  and  theevidence.  The  evidence 
in  this  case  is  certified,  and  from  it  it  ap- 
pears that  while  at  a  party  at  a  man's 
house  named  Lemon  Carey,  about  four 
weeks  before  Christmas,  1886,  the  deceased 
took  something  from  the  table  of  ills  for- 
mer wife,  from  whom  he  had  separated, 
and  refused  to  pay  for  it;  that  the  ac- 
cused rebuked  him  for  this,  and  the  de- 
ceased became  angry,  and  accused  him  of 
doing  the  same  thing  about  something 
else.  The  disputegrowlng  warmer,  a  fight 
ensued,  in  which  the  deceased  was  badly 
used,  face  cut  and  bloody,  and  the  throat 
cut.  Other  parties  were  present  and  in- 
terfered, and  the  fight  was  stopped.  The 
deceased,  while  In  the  heat  of  this  quarrel, 
abused  the  wife  of  the  accused,  was  very 
offensive  as  to  her,  and  said  as  to  the  pris- 
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oner  that  be  bad  stolen  moles  In  Nortb 
Carolina,  and  was  a  tagltive  from  Justice, 
and  had  run  away  with  another  man's 
wile  alter  kUling  the  basband.  The  de- 
ceased then  made  bis  escape,  and  left  tbe 
prisoner  In  a  great  rage,  who  went 
straight  home  and  got  his  gun  and  pursued 
the  deceased,  loudly  proclaiming  that  he 
would  kill  bim  unless  he  took  back  what 
be  bad  said  about  his  wife,  saying  noth- 
ing of  the  things  beHadsaldabont  blmself. 
Tbe  deceased  escaped  into  a  bouse,  and 
tlie  door  was  beld  against  tbe  accused  by 
others,  but  tbe  accused,  gun  in  hand,  stood 
guard  around  the  bouse  all  night,  and  the 
snn  rose  upon  bIm  next  morning  still  bent 
upon  murder;  but.  It  being  Sunday  morn- 
ing, tbe  railroad  section  master  ordered 
bim  to  go  off  with  his  gun,  which  be  did, 
still  proclaiming  bis  purpose  to  kill  on 
sight.  At  another  time,  gun  in  band,  he 
waylaid  tbe  deceased  standing  in  a  chim- 
ney corner  of  a  bouse  In  which  the  de- 
ceased was  secreted,  but  tbe  deceased  did 
not  come  ont  of  tbe  house,  and  the  pris- 
oner, being  discovered,  went  oft.  Some 
foor  weeks  after  tbe  first  fight,  on  the 
2Sth  day  of  December,  1886,  tbe  deceased 
went  to  the  house  (after  night)  of  bis  wife 
or  his  former  wife,  which  was  on  tbe  same 
farm  with  the  prisoner,  where  the  pris- 
oner was  a  sort  of  head  man,  and  began  a 
dispute  with  bis  former  wife.  Tbe  pris- 
oner, hearing  where  be  was  and  what  he 
was  doing,  got  his  gun,  and  hastened  to 
the  spot,  and  was  standing  under  cover  of 
tbe  darkness  in  the  chimney  corner  close 
by  tbe  deceased  as  he  stood  talking  with 
his  former  wife.  The  prisoner  being  thus 
discovered,  rushed  around  the  cornar  of 

the  bouse,  crying  out  "You  G d  d d 

son  of  a  bitch,  crack  your  lips,  and  I  will 
blow  your  brains  out!"  shot  at  once, 
shooting  the  deceased  through  tbe  bead, 
and  killing  him  instantly.  An  old  broken, 
nnused,  and  unloaded  pistol  was  found 
under  the  leg  of  the  deceased  as  he  lay 
upon  the  ground,  and  tbe  accused  said  the 
deceased  ottered  to  shoot  him  with  this 
pistol,  and  be  shot  in  self-defense  only; 
and'  tbe  doctor  testified  that  this  pistol 
could  not  have  been  drawn  after  the  de- 
ceased was  shot,  but  it  does  not  follow 
that  he  did  not  attempt  to  draw  It  after 
the  attack  was  made  on  bim,  or  that  it 
did  not  fall  out  of  bis  pocket  as  be  fell. 
However  this  may  be,  tbe  accused  was 
tbe  attacking  party,  and  he  made  this  at- 
tack after  numerous  and  often-repeated 
threats  to  kill  the  deceased.  He  has  him- 
self testified  in  the  case;  and  be  is  studious 
to  exclude  tbe  conclusion  that  beever  saw 
Joe  Robinson  after  the  fight  without  at- 
tacking bim.  After  speaking  of  the  quarrel. 
he  says:  "I  then  went  home  and  took 
my  gun  and  went  down  to  tbe  shanty  to 
look  for  Joe  Robinson.  I  knocked  at  tbe 
door  and  asked  tor  Joe  Robinson.  Ridley 
said, '  Yes,  be  is  in  here,' but  would  not 
open  the  door.  I  do  not  remember  whether 
I  tried  to  break  open  the  window  or  not. 
I  told  Joe  Robinson  I  intended  to  shoot 
bim  if  he  did  not  take  back  what  he  had 
said  about  my  wife.  Being  unable  to  get 
in  tbe  bouse,  I  went  home,  and  tbe  next 
morning,  a  boat  sunrise,  I  went  back  there, 
looking  for  Joe  Robinson.    From    that 


time  I  did  not  see  Joe  Robinson  until  the 
time  of  tbe  killing.  I  was  at  Wiseman's, 
but  did  not  see  Joe  Robinson,  and  did  not 
know  that  lie  was  there."  (This  i^  the 
place  where  he  is  said  to  have  been  lying 
in  wait,  gun  in  band,  and  where oneot  tbe 
witnesses  told  Joe  Robinson'  "Thereis 
Randall  Watson  lookingforyou  with  that 
same  gun.'*)  The  intimation  Is  that  if  he 
had  seen  him  be  would  have  killed  bim  be- 
fore he  did.  He  constantly  kept  to  the 
front  the  abuse  spoken  uf  bis  wife,  but  it 
will  be  remembered  that  Joe  Robinson 
had  intimated  a  dangerous  knowledge  of 
the  prisoner's  past  life,  proclaiming  bim  a 
fugitive  from  justice,  a  mule  tbif^,  and  a 
murderer  at  large.  Whether  this  Intima- 
tion had  any  effect  In  keeping  alive  for 
four  weeks  this  unfalllngdeterminatlon  to 
kill  we  do  not  know.  The  accused  said 
that  when  he  fired  the  fatal  shot  Joe  Rob- 
inson was  advancing  upon  him  with  a 
pistol  pointed,  threatening  to  kill  him, 
but  this  is  contradicted  by  the  other  wit- 
nesses, who  say  that  Randall  Watson 
rushed  from  his  place  behind  the  chimney, 
gun  in  hand,  declaring  his  purpose  to 
shoot  at  once,  shooting  at  close  quarters, 
and  with  fatal  effect.  The  Jury — the  proper 
triers  of  the  weightof  the  testimony— have 
found  that  the  killing  was  willful  and  de- 
liberate, and  with  malice  aforethought, 
and  was  murder  in  ^he  first  degree,  and 
this  verdict  is  abundantly  sustained  by 
the  evidence  In  the  record ;  and  we  are  of 
opinion  that  the  circuit  court  did  not  err 
In  overruling  tbe  motion  for  a  new  trial, 
and  properly  refused  to  set  aside  the  ver- 
dict, and  that  there  is  no  error  in  this  ac- 
tion of  the  trial  court. 

It  only  remains  to  inquire  whetlier  there 
was  error  to  the  prejudice  of  the  plaintiff 
in  error  as  to  the  instructions  given  by  the 
judge  of  tbe  court  to  the  Jury  as  to  the 
law  of  the  case.  Tbe  second  exception  Is 
as  to  the  refusal  of  tbe  court  to  give  the 
instructions  asked  for  by  the  accused, 
numbered  1,  2,  and  3,  and  giving  in  lieu 
thereof  those  numbered  9, 10,  and  11.  Tbe 
first  instruction  was  as  follows,  as  asked: 
"The  court  instructs  tbe  Jury  that  If  they 
belleyefrom  tbe  evidence  that  the  prison- 
er at  the  time  that  he  fired  tbe  fatal  shot 
was  acting  in  the  heat  of  passion  engen- 
dered by  the  slanderous  words  spoken  by 
the  deceased  about  tbe  wife  of  the  prison- 
er, which  were  in  themselves  calculated  to 
provoke  a  high  degree  of  violence,  then  the 
killing  would  be  murder  in  the  second  de- 
gree, unless,  they  further  believe  from  the 
evidence  that  a  snfllcient  time  had  elapsed 
since  theslanderous  words  were  spoken  for 
tbe  passions  engendered  thereby  to  have 
cooled  and  subsided,  and  that  the  prison- 
er then  shot  Joe  Robinson  from  a  wiiiful, 
deliberate,  and  premeditated  purpose  to 
kill  him."  Instead  of  this  tbe  court  gave 
the  following:  "The  court  instructs  the 
jury  that  it  they  believe  from  tbe  evidence 
that  the  prisoner  at  the  time  he  fired  the 
fatal  shot  was  acting  in  the  heat  of  pas- 
sion engendered  by  slanderous  and  abusive 
words  spoken  by  the  deceased  about  the 
wife  of  the  prisoner,  which  were  in  them- 
selves calculated  to  provoke  a  high  degree 
of  violence;  that  a  sufficient  time  bad  not 
elapsed  since  tbe  words  were  spoken  for 
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the  paaslonB  eugendered  thereby  to  cool 
and  sabside.— then  the  killing  is  murder  In 
the  second  degree.  But  if  the  Jury  believe 
from  vthe  evidence  that  a  sufficient  time 
had  elapsed  since  the  slanderous  and 
abusive  words  were  spoken  ior  the  pas- 
sions engendered  thereby  to  cool  and  sub- 
side, and  that  afterwards  Ilandall  Watson 
went  to  the  placo  pf  the  fatal  encounter, 
armed  with  a  deadly  weapon,  fur  the  pur- 
pose of  killing  Joe  Robinson  on  account 
of  the  slanderous  and  abusive  words  so 
spoken  of  his  wife,  and  did  kill  him  on  that 
account,  willfully,  and  with  malice  and 
premeditation,  then  Randall  Watson  is 
guilty  of  murder  in  the  first  degree." 
There  Is  no  error  In  this  Instruction.  It  is 
correct  in  all  respects,  and  clearly  ex- 
pounds the  law  upon  the  subject  in  hand. 
The  first  instrnctlon  asked  and  refused 
was  substantially  the  same,  and  was  in 
tact  given  when  the  ninth  was  given. 

The  second  instruction  asked  by  the  ac- 
cused was  as  follows:  "The  court  in- 
structs the  Jury  that  if  they  believe  from 
the  evidence  that  before  the  time  of  the 
fatal  encounter  Joe  Robinson  had  threat- 
ened to  beat  or  kill  Randall  Watson,  that 
such  threats  had  been  communicated  to 
Randall  Watson,  and  it  they  further  be- 
lieve from  the  evidence  that  at  the  time 
of  the  encounter  and  before  the  fatal  shot 
was  fired  JoeRohinson  did  some  overt  act 
from  which  Randall  Watson  could  reason- 
ably infer  that  Joe  Robinson  was  about 
to  execute  the  said  threats  by  killing  him 
or  doing  him  some  serlons  bodily  harm, 
then  the  killing  of  Joe  Robinson  by  Ran- 
dall Watson  would  be  excnsable  homicide, 
and  not  murder."  In  lieu  ot  the  words, 
"  then  the  killing  of  Joe  Robinson  by  Ran- 
dall Watson  would  be  excusable  homicide, 
and  not  murder,"  the  following,  "and  that 
Randall  Watson  killed  Joe  Robinson  to 
prevent  him  from  killing  him  or  doing  him 
serious  bodily  harm,  then  the  ]ury  mast 
find  the  prisoner  not  guilty,"  were  given. 
These  words  were  not  injurious  to  the 
prisoner,  but  more  favorable  than  those 
asked  by  him,  and  his  exception  to  them 
is  groundless. 

The  third  instruction  asked  by  the  pris- 
oner was  as  follows:  "If  the  Jury  believe 
from  the  evidence  that  Randall  Watson 
went  to  the  place  of  the  fatal  encounter 
for  the  purpose  of  stopping  the  disturb- 
ance there,  and  to  demand  an  apology  for 
the  grievous  and  abusive  words  he  bad 
spoken  ot  the  wife  of  Randall  Watson,  and 
that  he  did  demand  of  Joe  Robiuson  an 
apology,  bat  that  the  said  Robinson,  in 
response  to  a  demand  for  an  apology, 
gave  none,  but  advanced  upon  the  prison- 
er with  a  pistol,  then  the  shooting  by  Ran- 
dall Watson  was  excusable  homicide,  and 
not  murder. "  In  lieu  of  this  the  court  gave 
the  following:  "Tlie  court  instructs  the 
Jury  that  If  tliey  believe  that  Randall  Wat- 
son went  to  the  place  of  the  fatal  encoun- 
ter for  the  purpose  ot  peaceably  stopping 
the  disturbance  there,  and  for  the  purpose 
of  peaceably  demanding  an  apology  of  Joe 
Robinson  for  the  grievous  and  abusive 
words  spoken  of  his  wife,  and  that  he  did 
not  go  there  tor  the  purpose  of  killing  Joe 
Robinson,  or  of  having  a  difficulty  with 
btm  in  the  event  he  should  refuse  to  give 


the  reqnired  apology,  and  that  Randall 
Watson  did  go  there  and  peaceably  en- 
deavor to  stop  the  disturbance,  and  did 
peaceably  demand  an  apology  of  Joe  Rob> 
Inson,  and  that  Joe  Robinson  refused  to 
give  the  apology,  but  advanced  npon  Ran- 
dall Watson  with  a  pistol,  and  that  Ran- 
dall Watson  killed  Joe  Robinson  under  the 
belief  that  it  was  necessary  to  save  his  life, 
or  himself  from  some  bodily  injury,  then 
the  jury  must  find  him  not  guilty."  The 
plaintiff  in  error  earnestly  contends  that 
the  griving  ot  this  instruction  was  greatly 
to  his  prejudice,  and  was  erroneous  in  that 
the  word  "peaceably"  was  Inserted  there- 
in four  times.  But  this  instruction  cor- 
rectly expounds  the  law  upon  the  subject. 
The  theory  ot  the  instruction  asked  by  the 
accused  was  that  the  purpose  of  stopping 
the  disturbance  was  an  act  ot  peace,  and 
not  ot  battery,  and  only  in  that  sense 
could  It  be  given  properly  to  the  Jury.  The 
accused  could  not  rightfully  ask  the  court 
to  Instruct  the  Jury  that  he  had  a  right  to 
go  there  to  stop  the  disturbance  by  mak- 
ing a  greater  disturbance,  to  stop  a  quar- 
rel by  the  act  of  killing  the  participants, 
to  seize  upon  the  situation  into  which  be 
had  surprised  his  enemy,  whose  lite  he  bad 
beenso  long  and  so  openly  eeei:ing,tocon- 
summate  his  cherished  purpose  ot  murder, 
to  cover  his  murderous  purpose  by  a 
show  of  protecting  the  peace, — to  do  this 
was  murder.  But  If  be  went  on  a  mission 
ot  peace,  to  peaceably  stop  a  disturbance, 
and  to  peaceably  demand  an  apology  for 
his  cause  ot  quarrel  with  the  deceased, 
then,  if  he  thus  stood  and  actefl  boDB  Ode 
In  the  attitude  and  played  the  role  ot 
peace-maker,  and  so  peaceably  acting 
was  assaulted  with  a  deadly  weapon, 
drawn  and  aimed  at  his  life,  and  killed 
his  assailant  in  sell-defense,  then  the  Jury, 
finding  this  to  be  true,  should  have  found 
him  not  guilty.  This  was  the  claim  he  set 
up,  with  the  addition  that  his  purpose 
was  to  kill  on  sight  unless  the  apology 
was  promptly  forth-coming,  which  apol- 
ogy he  said  he  expected  to  get.  The  in- 
struction, as  amended,  was  well  adapted 
to  meet  the  line  ot  evidence  set  up  by  the 
accused  in  his  own  defense,  and  was  prop- 
erly given  by  the  court,  and  we  perceive 
no  error  in  that  action  ot  the  court. 

There  were  other  iustructious  given  by 
the  court  at  the  motion  of  the  accused 
and  of  the  commonwealth, no  objection  to 
which  have  been  urged  in  this  court,  and 
which  appear  to  be  plainly  right.  This 
disposes  of  all  the  exceptions  upon  the  rec- 
ord and  aU  the  assignments  of  error  here, 
and  upon  the  whole  case  we  perceive  no 
error  in  the  action  of  tbecircuitcourt.aud 
the  judgment  of  that  court  in  the  case  will 
be  afiirmed  here. 

Fauntlbrot  and  Hikton,  JJ.,  dissent- 
ing. 

(87  Va.  132) 

Motley  et  ah  v.  Frank  et  al. 

(Supreme  Court  of  Appeal*  of  VirghvUu    Feb. 
6,  1891.) 

ASSIONMEKT  FOB  BENEFIT  OF  CKEDITOSS  —  FrBF- 
SBSNCES— iNfUNOTION— Fbi.UI>— EVIDEHCB. 

1.  Where  a  creditor  files  a  bill  ottockioK  the 
validity  of  an  assignment  tor  the  benefit  of  cred- 
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iters  on  the  eronnd  that  a  preferred  claim  to  the 
debtor's  mother  is- flctitiOTis,  and  that  the  mother 
was  in  fact  a  secret  partner,  and  obtains  an  in- 
junction against  the  payment  of  that  claim,  bnt 
fails  for  more  than  a  year  to  adduce  any  evidence 
to  substantiate  the  cbarKes  of  the  bill,  which  are 
specifically  denied  by  the  answer  settlnK  out  how 
the  debt  was  contracted,  the  injunction  is  prop- 
erly disaolTcd  upon  the  motion  of  the  preferred 
creditor. 

3.  The  failure  of  the  court  to- pass  upon  ex- 
ceptions talcen  to  the  deposition  of  one  of  defend- 
ants is  immaterial ,  where  the  deposition  is  not 
considered  in  determining  the  cose,  but  the  in- 
junction is  dissolved  upon  the  bill  and  answer, 
there  being  no  evidence  to  support  the  bill. 

3.  Where  the  business  is  carried  on  by  one 
risible  partner,  who  is  known  to  the  creditor  to 
be  advertised  as  the  sole  proprietor  of  the  firm, 
such  partner  Has  power  to  assign  the  firm  assets 
to  pay  his  individual  debts  in  preference  over 
partnership  creditors. 

Berkley  &  Harrison,  Green  <ft  Miller,  and 
Rutherford  &  Page,  for  appollanta.  Pea- 
tros  &  Harris  and  Guy  &  Gilliam,  for  ap- 
pellees. 

Fauntleroy,  J.  This  is  an  appeal  from 
a  decree  ol  the  circuit  court  of  the  town 
of  Danville,  Va..  pronounced  on  the  22d 
of  January,  1S89,  in  an  Injunction  suit  de- 
pending in  Raid  court.  In  which  A.  H. 
Motley,  A.  H.  Motley,  Jr.,  and  James  A. 
Thomau,  merchants  doing  bneiness  under 
the  firm  name  and  style  of  A.  H.  Motley 
4  Co.,  are  complainants,  and  the  Frank 
Tobacco  Company  and  others  are  defend- 
ants. The  record  discloses  the  following 
case*  In  November,  1887,  L.  B.  Frank, 
who  did  business  under  the  style  of  the 
Frank  Tobacco  Company  in  Danville, 
Va.,  assigned  by  deed  all  his  property  and 
assets,  as  well  those  in  his  business  of  the 
Frank  Tobacco  Company  as  his  private 
property,  including:  even  his  exemptions, 
to  L.  D.  Wildman,  in  trust  to  secure  his 
creditors  in  six  classes.  In  the  second 
class  is  a  debt  due  to  Mrs.  F.  Frank,  the 
mother  of  the  grantor,  a  debt  due  to 
Penn  °  &  Bison,  a  debt  due  Montoiil  & 
Co.,  of  Charleston.  S.  C,  and  a  debt  due 
to  A.  H.  Motley  &  Co.,  though  not  all 
of  the  debt  due  to  them.  This  deed  was 
recorded  on  the  2d  day  of  November,  1887, 
and  on  the  8th  of  November,  1887,  appel- 
lants filed  their  bill  In  the  corporation 
court  of  Danville,  vvhich  was  subsequent- 
ly removed  ♦o  the  circuit  court  of  Dan- 
ville, assailing  the  validity  of  the  deed  for 
fraud,  and  the  bona,  fides  of  the  debt 
secured  to  Mrs.  F.  Frank  therein,  and 
praying  lor  an  Injunction,  which  they  ob- 
tained on  the  8th  of  November,  1kS7,  re- 
straining the  execution  of  the  said  deed 
of  trust,  and,  among  other  things,  re- 
straining and  enjoining  the  payment  of 
the  debt  of  t3.090.  secured  to  Mrs.  F. 
Frank,  until  the  further  order  of  the 
court.  On  the  appellant's  application, 
also,  the  trustee  named  in  the  deed  was  re- 
moved, and  a  receiver  was  appointed  In 
his  stead,  to  whom  the  trustee  turned 
over  all  the  trust  property.  The  bill 
charges  that  the  Frank  Tobacco  Compa- 
ny was  composed  of  one  S.  Liebman,  L. 
B.  Frank,  and  several  others,  (notnamed,) 
male  and  female,  Of  the  immediate  rela- 
tions, connections,  and  friends  of  ,Bald  L. 
B.Frank;  that  S.'Liebman  was  a  secret 


partner  ot  L.  B.  Frank ;  that  Mrs.  Fanny 
Frank  was  also  a  secret  partner,  and  that 
Meyer  Frank  was  a  secret  partner;  and 
that  the  debts  secured  In  the  deed  to  Mrs. 
F.  Frank  and  Meyer  Frank  were  fictitious 
debts,  and  "  only  pretenses  to  throw  the 
assets  of  the  Frank'  Tobacco  Company 
Into  the  hands  of  the  relatives  of  L.  B. 
Frank."  Upon  these  allegations  of  the 
bill  S.  Liebman  was  enjoined  from  making 
any  disposition  of  his  property,  real  and 
personal,  and  the'recelver  was  directed  to 
take  charge  of  all  bis  property,  in  addi- 
tion to  all_  the  property  embraced  in  the 
deed  of  trust.  At  the  ensuinir  term  (Jan- 
uary, 1888,)  of  the  hustings  court,  the  an- 
swers of  Mrs.  Fanny  Frank  and  of  L.  B. 
Frank  and  Meyer  Frank  were  filed,  deny- 
ing and  explicitly  putting  to  Issue  all  the 
material  charges  made  in  the  bill,  and  the 
case  was  then  removed  to  the  circuit 
court,  the  term  of  which  began  January 
15, 18S8.  At  that  term  the  complainants 
were  In  total  default  of  all  testimony  to 
sustain  the  harsh  allegations  of  their  bill, 
although  over  two  months  had  elapsed 
since  they  obtained  the  injunction,  aiid 
Mrs.  F.  Frank  moved,  upon  her  answer, 
to  have  the  injunction  dissolved;  where- 
upon the  complainants  moved  for  a  con- 
tinuance, and  filed  an  affidavit  that  they 
intended  to  take  the  testimony  of  wit- 
nesses beyond  the  limits  ot  the  state 
which  was  essential  to  their  cause,  and 
thereby  they  obtained  a  continuance.  At 
the  January  term.  1S-S9,  after  the  injunc- 
tion had  been  standing  for  18  months  and 
14  days,  Mrs.  F.  Frank  again  moved  to  dis- 
solve the  lujuncthm.  when,  the  complain- 
ants not  having  taken  evidence  to  sustain 
the  charge  of  the  bill  impeaching  the  good 
faith  of  her  claim,  or  that  she  was  a  part- 
ner in  the  Frank  Tobacco  Company,  and 
offering  no  excuse  for  their  default,  and 
answerlngthe  inquiry  of  the  court  whether 
they  knew  of,  or  expected  to  produce,  any 
proof  to  sustain  their  bill  against  Mrs.  F. 
Frank'sclaim,  that  they  did  not,  the  court 
dissolved  the  Injunction  as  to  her,  and  or- 
dered' that  the  amount  of  her  claim  be 
paid  to  her.  From  this  order  this  appeal 
is  taken;  and  the  sole  question  for  decision 
by  this  court  is  whether  the  circuit  court 
was  right  in  rendering  the  decree  com- 
plained of. 

The  bill  was  filed  and  the  injunction  ob- 
tained upon  a  charge  of  fraud,  November 
8. 1887.  It  was  prom{)tly  answered  by  all 
the  defendants,  and  by  Mrs.  Frank,  deny- 
ing each  and  all  the  allegations  of  fraud, 
and  substantiating  her  claim,  and  calling 
for  proof.  She  not  only  denies  the  charges 
of  the  bill  so  far  as  they  affected  her  debt 
and  her  rights,  batshe  8howe<l  specifically 
when  and  how  the  debt  weoured  to  her  in 
the  deed  of  trust  had  been  made,  thus  en- 
abling the  complainants  to  assail  and  re- 
fute her  statements  if  they  could;  and  she 
denied  that  she  was  ever  a  jiartner  in  the 
Prank  Tobacco  Compauj,  orthat  sjiecon- 
tributed  anythfng  to  Its  capital  as  a  part- 
ner, or  that  there  was  any  other  partner 
in  the  firm  than  L.  B.  Frank;  and  she 
showed  that  her  money  had  been  loaned 
to  him  lor-hls  said  business,  and  was  used 
by  him  in  It.  The  injunction  restraining 
ber  rights  and  charging  fraud  bud  been 
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beld  against  her  for  14  months  awaiting 

proot,  and,  when  none  vras  offered,  the  In- 
Innctlon  was  dlBsolved.  A  refusal  or  de- 
lay to  dlssalve  the  injunction  as  to  her 
wonld  have  worked  a  protracted  and 
harsh  injustice  to  her,  and  would  have  in- 
dulged thA  complainants  in  systematic 
negligence  and  inexcusable  wrong.  See 
Moore  v.  Steelroan,  80  Va.  331.  Where  the 
answer  denies  all  the  grounds  of  equity 
set  up  in  the  bill,  and  those  grounds  are 
nnsustalned  by  proof,  the  injunction 
must  necessarily  be  dissolved.  Hogan 
V.  Duke,  20  Qrat.  244.  It  is  assigned 
as  error  that  the  court  refused  to  pass 
npon  exceptions  taken  by  complainants 
to  certain  depositions  filed  by  the  de- 
fendants. The  court  did  not  consider  the 
depositions,  but  dissolved  the  injunction 
becaase  no  testimony  had  been  produced 
to  sustain  tbecharges  in  the  bill  that  Mrs. 
Frank  was  either  a  member  of  the  Frank 
Tobacco  Company,  or  that  her  debt  se- 
cured by  the  deed  of  trust  was  fictitious. 
In  the  total  absence  of  all  proof  to  sustain 
the  bill  she  was  entitled  to  a  dissolution 
of  the  injunction  on  the  record  and  the 
case  of  the  complainants,  without  consid- 
ering at  all  the  depositions  of  the  defend- 
ants; and  the  court  stated  that  such  had 
been  its  action.  In  their  third  alleged  er- 
ror the  complainants  say  that  they  did 
not  know  that  the  case  was  ccmsidered 
npon  the  deposition  of  the  witness  Meyer 
Frank,  after  they  had  stated  In  their  first 
assignment  of  error  that  it  bad  been  con- 
sidered on  that  depoMltlon.  All  the  evi- 
dence taken  by  the  appellants  was  npon 
the  one  single  point  of  the  alleged  secret 

Eartnership  between  L.  B.  Frank  and  S. 
iebmau.  They  failed  in  this.  The  agree- 
ment between  L.  B.  Frank  and  !S.  Lieb- 
man  in  the  recordshows  upon  what  terms 
Liebman  worked  for  the  Frank  Tobacco 
Company,  and  the  complainant  A.  H. 
Motley  himself  admits  that  be  knew  that 
L.  B.  Frank  wasadvprtlsedastbeaole  pro- 
prietor of  the  firm ;  and  if  tbe.v  bad  proved 
even  that  Liebman  was  a  dormant  part- 
ner, still  the  evidence  shows  that  Mrs. 
Frank  knew  nothing  of  that  fact  or  al- 
leged secret  relation  of  the  parties,  and 
that  she  dealt  with  L.  B.  Frank  alone, 
as  the  ostensible  sole  proprietor  of  the 
concern;  and  the  law  is  settled  that  the 
ostensible  partner  has  full  power  to  assign 
the  firm  assets  to  pay  his  individual  debts 
in  preference  over  the  firm  creditors.  Cam- 
mack  V.  Johnson,  2  N.  J.  Eq.  1C8,  and 
notes;  I  Colly.  Partn.  (6th  Ed.)  188,  189. 
"If  the  firm  wan  open,  the  credit  wasgiven 
to  the  firm  and  the  goods  in  possession, 
and  tbe  partnership  creditor  should  be 
first  peAA  out  of  them ;  but,  if  tbe  partner 
be  unknown,  thecredit  is  given  to  tbe  visi- 
ble partner  only ;  and  in  such  case  tbe  dis- 
covery of  a  latent  partner  cannotgiveany 
pr^erence  to  a  partnership  creditor." 
Cammack  ▼.  Johnson,  supra.  See,  also, 
tbe  case  of  Lord  v.  Baldwin,  6  Pick.  848. 
Tbe  answer  of  Mrs.  Frank  gives  a  reason- 
able and  unsuspicioua  account  of  ber  debt 
due  to  ber  from  L.  B.  Frank,  her  son,— 
that  sbe  loaned  to  L.  B.  Frank  93,000  in 
Georgia  state  bonds,  which  were  bringing 
her  interest,  upon  tbe  understanding  that 
be  aboald  pay  to  ber  tbe  interest  so  soon  aa 


be  used  the  money,  and  then  return  tj  ber 
the  amount  in  money.  This  was  reasona- 
ble and  natural  for  a  mother.  The  api>el- 
lants  have  failed  to  prove  thecasemade  in 
their  bill  against  the  appellee  Mrs.  F. 
Frank,  and  our  judgment  Is  that  the  decree 
appealed  from  is  i-igbt,  and  it  must  be 
affirmed.  

TiMBBRLAEB'B  ADM'B  Ot  Ol,   V.  JbNNINQS 

et  al. 

(SufpremtOoumttf  Appeal*  of  VtrainUi.   March 

Best  ^nd  Secondart  Evidbncs  —  ADunnsTBV 
TOB'B  BoNn— Loss  or  Rbcokd. 
The  entry  in  a  "fldaclary  book,"  in  whtob 
Code  Va.  1849,  o.  133,  {  1,  and  Code  1860,  o.  132, 
1 1,  required  the  cleric  of  the  court  to  keep  a  reo- 
ordof  personal  representatives  and  their  sureties, 
is,  in  the  absence  of  the  bond  and  other  records, 
which  were  lost  daring  the  war,  sufficient  to  show 
the  fact  of  tbe  suretyship  of  the  persons  named 
therein.  Hintos  and  fiicBAaosOM,  JJ.,  dissent- 
ing. 

W.  W.  Gordon,  for  appel  1  a  uts.  J.  F,  Huh- 
bard.  Con  way  S&nda,  and  George  P.  Hard, 
for  appellees. 

Fauntlkrot,  J.  This  Is  an  appeal  by 
the  personal  representative  ot  Thomas  N. 
TImberlake,  deceased,  and  the  personal 
representative  of  B.  B.  Jones,  deceased,  . 
from  a  decree  of  the  circuit  court  of  New 
Kent  county,  rendered  October  27, 1888,  in 
a  suit  pending  in  the  said  court  in  the 
name  of  the  heirs  and  distributees  of  Isaao 
S.  Jennings,  deceased,  complainants  orig- 
inally, against  A.  I.  E.  Jenulngs,  adminis- 
trator of  I.  S.  Jennings,  deceased,  and 
Thomas  N.  TImberlake  and  H.  D.  Vaiden; 
all  of  which  parties  defendant  being  dead, 
tbe  suit  Is  proceeding  against  their  per- 
sonal representatives.  The  suit  was  Insti* 
tuted  to  enforce  a  settlement  of  the  estate 
accounts  ol  said  A.  I.  E,  Jennings  as  ad- 
ministrator of  the  estate  of  I.  S.  Jenninga, 
deceased,  and.  to  compel  payment  of  the 
balance  charged  to  be  due  from  the  said 
administrator  ol  I.  S.  Jennings  and  said 
T.  N.  TImberlake  and  H.  D.  Vaiden,  who 
are  alleged  to  have  been  the  sureties  of 
the  said  A.  I.  E.  Jennings  upon  his  ofllcial 
bond  as  such  administrator  aforesaid. 
Tbe  said  TImberlake  and  Vaiden  in  their 
life-time  and  their  personal  representa- 
tives since  and  now  do  not  deny  positively 
that  the  said  TImberlake  and  vaiden  were 
ever  sureties  on  the  administration  bond 
of  the  said  A.  I.  E.  Jennings,  administra- 
tor of  I.  S.  Jennings,  deceased,  but  only 
to  the  best  of  their  bulief  they  were  not, 
and  A.  I.  E.  Jennings,  sdmlnistrator,  in 
his  answer  also  says  that  he  does  "not 
think  "  that  they  were  his  sureties  on  his 
administration  bond.  The  sole  issue  now 
before  this  court  is  whether  the  said  T.  N. 
TImberlake  and  U.  D.  Vaiden  were  sureties 
of  said  A.  I.  E.  Jennings, as  administrator 
of  Isaac  S.  Jennings,  deceased,  on  his 
official  bond  as  such.  The  bond  Itself,  exe- 
cuted by  A.  I.  E.  Jennings  as  administra- 
tor ot  Isaac  S.  Jennings,  deceased,  is  not 
produced,  nor  is  it  or  any  copy  of  it  to  be 
found  in  the  records  of  the  county  court 
of  New  Kent  coanty,  where  said  A.  I.  E. 
Jennings  qualified  as  administrator  ot  I. 
S.  Jennings,  deceased.  The  only  thing 
ottered  and  relied  on  by  tbe  complainants 
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I.  S.  Jennings*  distributeee  as  record  evi- 
dence of  tbe  execution  ol  tlie  Bnid  adminis- 
trator's bond  by  tbe  said  T.N.Timberialce 
and  H.  D.  Vniden  as  sureties  tbereon  is 
an  entry  in  a  boolt  produced  and  claimed 
by  the  complainants  to  be  tbe  fiduciary 
boulc  which  was  Itept  by  tbe  cleric  of  the 
county  court  of  New  Kent  county  as  the 
record  of  tbe  executorial  and  administra- 
tion bonds.  Is  that  book  tbe  genuine 
"fiduciary  book,**  and  is  tbe  entry  in  it, 
relied  on  by  tbe  complainants,  conclusive 
eridence  of  tbe  execution  of  said  bond  by 
A.  I.  E.  Jennings,  and  T.  N.  Timberlake 
and  H.  D.  Vaiden  as  his  sureties,  in  tbe 
at>sence  of  tbe  bond  itself?  Tbe  court  be- 
low has  said  in  the  decree  of  October  27, 
1888,  complained  of,  that  it  is,  and  tbis  ap- 
peal is,  on  this  issue,  from  that  decree. 

It  is  not  disputed — but  is  a  fact  in  the 
record— that  A.  I.  E.  Jennings  did  <iualify 
88  the  administrator  of  I.  S.  Jennings,  de- 
ceased, in  tbe  county  court  of  New  Kent 
county,  on  the  8th  of  December,  1859.  and 
did  then  give  bond  as  such,  with  some  one 
or  more  as  his  sureties;  and  the  only 
question  here  in  issue  is,  who  were  these 
Burettes?  Tbe  Code  of  1K4U.  c.  133,  §  1,  and 
tbe  Code  of  I860,  c.  132,  §  1,  require  tbe 
clerks  of  tbe  courts  to  keep  a  record  in  a 
l)ook  of  all  the  personal  representatives, 
their  sureties,  etc.  The  act  of  ISHD-TO,  c. 
293,  changed  this.  No  minute  book  of  1859 
is  produced,  and  no  bond ;  but  it  is 
proved  that  the  most  important  of  the 
records  of  New  Kent  county  court's  clerk's 
office  were  taken  to  Richmond  In  1862  for 
safety  and  were  deposited  in  the  state- 
house,  and  were  doubtless  burned  there 
in  1865.  The  sole  evidence  adduced  as  rec- 
ord evidence  is  this  book,  called  a  "  Fidu- 
ciary Book,"  which  is  said  to  have  been 
taken  to  some  northern  state,  and  restored 
after  the  war.  This  book  contains  an 
entry  of  A.  I.  £.  Jennings  as  administra- 
tor of  Isaac  8.  Jennings,  deceased,  and  of 
Thomas  N.  Timberlake  and  H.  D.  Valdun 
as  his  sureties,  in  a  bond  In  the  penalty  of 
»4,000  of  8tb  of  December,  1869.  Thomas 
Barham,  as  commissioner  in  chancery, 
says  that  of  bis  own  knowledge  Timber- 
lake  and  Vaiden  were  sureties  upon  tbe 
official  bond  of  A.  I.  £.  Jennings,  adminis- 
trator of  Isaac  S.  Jennings,  deceased,  but 
thecoort  sustained  an  exception  to  bis 
ipse  dixit  as  evidence.  Madison  1.  Martin 
testifies  that  there  was  an  entry  made  in 
this  "fiduciary  book"  in  1866,  of  Andrew 
J.Martin,  as  administrator  of  Mary  T. 
Timberlake,  when  it  should  have  been 
Madison  I.  Martin,  etc.  John  G.  Green 
testifies  to  the  burning  of  tbe  state-bouse 
in  Richmond,  and  O.  M.  Chandler  to  the 
removal  of  the  records  of  the  county  court 
of  New  Kent,  in  1862,  to  Richmond. 
The  testimony  is  that  this  entry  of  A.  I. 
Jennings  as  administrator  of  I.  S.  Jen- 
nings, deceased,  and  T.  N.  Timberlake  and 
Henry  D.  Vaiden  as  bis  sureties,  was  In 
what  was  in  1859  kept  as  the  fiduciary 
book  in  the  clerk's  oSice  of  the  county 
court  of  New  Kent  county,  in  accordance 
with  the  requirements  of  the  law,  and 
was  in  the  handwriting  of  John  D.  Chris- 
tian, who  was  then  the  clerk  in  that  ofllce 
of  that  court.  This  case  is  one  of  the 
ttany  occasioned  by  the  destfuction  or 


derangement  of  conrt  records  and  record 
evidence  in  the  counties  of  Virginia  by  the 
casualties  of  war,  and  the  extraordinary 
circumstances  compel  a  departure  from 
the  strict  and  beaten  track  of  record  evi- 
dence. There  is  an  entry  in  a  book  iden- 
tified and  fully  proved  to  have  been  the 
one  kept  in  tbe  clerk's  oflSce  of  the  county 
conrt  of  New  Kent  county,  in  the  hand- 
writing of  the  then  clerk,  John  U.  Chris- 
tian,us  the"llstof  fiduciaries, " as  required 
by  the  Codes  of  1849  and  1860,  which  fully 
proves  that  A.  I.  E.  Jennings  did  duly  quali- 
fy as  administrator  of  I.  S.  Jennings,  de- 
ceased, and  T.  N.  Timberlake  and  Henry  D. 
Vaiden  as  his  sureties  as  such  administra- 
tor, Decembers,  1869.  Our  judgment  is  that 
the  decree  complained' of  Is  without  error 
in  holding  the  estates  of  T.  N.  Timberlake, 
deceased,  and  Henry  D.  Vaiden,  deceased, 
liable  as  sureties  aforesaid,  and  the  said 
decree  must  be  affirmed. 

Laot,  J.,  absent.    Hinton  and  Richard- 
son, J  J.,  dissent.    Lewis,  J.,  concurs. 


(87  Va.  S86) 

BARTON'S  Ex'r  V.  Brknt  et  al. 

(Supreme  Court  of  Appeals  of  Virginia.    Jan. 
89.  1891.)' 

Fkaudulbnt  Convbtancbs— Estoppel. 

1.  In  theabseoceof  a  statute  problbitlng  pref- 
erences by  an  insolvent  debtor,  a  deed  by  au  in- 
solvent to  bis  wife,  in  consideration  of  the  re- 
lease of  bona  fide  debts  due  from  bim  to  third 
persons,  is  valid. 

2.  In  1875  defendant  conveyed  property  to  a 
bank  to  secure  his  notes  to  a  third  person,  but 
the  deed  was  not  properly  acknowledged.  In 
1878  he  gave  a  deed  of  trust  to  secure  to  the  bank 
any  debt  for  which  he  should  be  liable  Jointly 
with  M.  as  one  of  the  sureties  on  tbe  bond  of  the 
cashier  who  had  defaulted.  M.  sought  to  en- 
force the  deed  of  1878  for  contribution,  claiming 
that  it  was  paramount  to  tbe  defectively  acknowl- 
edged deed  of  1875.  Held  that,  since  tbe  bank 
bad  knowledge  of  tbe  deed  of  1875,  and  could  not 
set  up  the  deed  of  1878  against  it,  U.  could  not 
do  so,  since  he  could  only  claim  through  the 
bank. 

Appeal  from  circuit  court,  Frederick 
county. 

Barton  «ft  Boyd  and  J.  J.  Williams,  for 
appellants.  Harrison  &Byrd,toT  appellee. 

Lewis,  P.  This  was  a  creditor's  suit  in 
the  circuit  court  of  Frederick  county, 
brought  by  the  executor  of  D.  W.  Burton, 
deceased,  (the  appellant  here,)  to  subject 
the  property  of  the  defendant  E.  S.  Brent 
to  tbe  satisfaction  of  the  liens  thereon. 
The  bill  charges,  among  other  things, 
that  a  certain  deed,  dated  March  6, 1^, 
whereby  Brent  assigned  to  his  wife  ail  bis 
interest  in  the  property  devised  to  lier  by 
her  father,  was  without  consideration 
deemed  valuable  in  law,  and  is  therefore 
void ;  and  the  prayer  is  that  the  deed  be 
set  aside  on  that  ground.  The  facts  in  re- 
lation to  the  matter  are  these:  By  his 
will,  the  late  George  W.  Baker,  the  father 
of  Mrs.  Brent,  devised  to  her  a  certain 
bouse  and  lot  in  Winchester,  with  provis- 
ion that.  In  the  event  of  her  dying  without 
issue,  the  property  should  pass  to  the 
children  of  his  first  wife.    Tbe  property 

■Behearing  refused  March  11,  1891. 
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was  afterwards  sold  under  a  decree  In  a 
friendly  snit  in  chancery,  and  the  proceeds 
of  sale  were  ordered  to  be  invested  In  oth- 
er property,  to  be  held  subject  to  the  same 
limitation  as  that  prescribed  in  the  will. 
The  money  was  accordingly  invested  in 
two  notes  of  Brent,  aKKreKatlng  about 
f3,000.  which  were  held  by  the  Shenan- 
doah Valley-  National  Bank,  and  which 
were  supposed  to  have  been  secured  on 
certain  real  estate  in  Frederick  eonnty  by, 
a  deed  of  trust  from  Brent  to  Tilman  Shu- 
mate, trustee,  dated  November  1,  1875. 
The  deed,  however,  was  admitted  to  rec- 
ord upon  Brent's  acknowledgment,  taken 
by  Shumate  as  a  notary  public,  and  this 
acknowledgment  being  invalid  because  ob 
Shumate's  luconipeteney  to  take  it,  he  be- 
ing the  trustee  In  the  deed.  It  Is  conceded 
that  the  recordation  of  the  deed  is  void. 
Bowden  v.  Pnrrish.  86  Va.  67,  9  S.  E.  Bep. 
616.  The  testator  died,  and  bis  will  was 
admitted  to  probate  In  the  year  1865.  Mr. 
and  Mrs, Brent  have  no  children,  and  have 
never  had  Issue,  so  that,  under  the  low  as 
It  was  at  the  testator's  death,  the  defend- 
ant Brent  took  an  estate  In  the  house  and 
lot  above  mentioned  for  the  joint  lives  of 
himself  and  wife.  Breeding  v.  Davis.  77 
Va.  639.  It  does  not  appear  that  Mrs. 
Brent  had  any  other  property.  The  deed 
first  above  nientlbned  recites  that  Brent 
is  indebted  to  Baker  &  Co.  in  the  sum  of 
f264,  with  Interest  from  January  24,  1878, 
and  to  C.  M.  Gibbons  in  the  sum  of  $1U6, 
with  interest  from  March  5,  1^6,  and 
that  the  assignment  to  Mrs.  Brent  was 
made  In  consideration  of  the  release  of 
these  debts.  The  circuit  court  held  that 
this  was  a  valuable  consideration  for  the 
asslgament,  and  upheld  the  assignment 
by  the  decree  complained  of.  We  are  of 
opinon  that  in  this  particular  the  decree 
is  right.  Tbcra  is  no  question  that  the 
debts  were  bona  Ode  and  subsisting  obli- 
gations, and,  looking  to  the  substance, 
rather  than  the  form,  of  the  transaction, 
it  is  the  same,  in  effect,  as  if  the  assign- 
ment had  been  taken  by  the  above-men- 
tioned creditors  directly  to  themselves, 
and  the  interest  had  been  afterwards  as- 
signed by  them  to  Mrs.  Brent.  The  as- 
signor was  at  the  time  admittedly  insolv- 
ent; and,  had  the  transaction  assumed 
the  form  just  suggested,  it  would  have 
presented  the  common  case  of  an  insolvent 
debtor  making  preferences  as  between  his 
creditors,  which  this  court  has  repeatedly 
held  is  neither  Illegal  nor  immoral  when 
not  prohibited  by  statute.  Paul  v.  Baugh, 
85  Va.  955,  9  S.  E.  Bep.  329.  and  cases  cited. 
There  is  no  proof  of  fraud  in  the  transac- 
tion, nor  is  fraud  positively  charged  In 
the  bill.  The  only  allegstion  in  this  con- 
nection Is  that  the  assignment  was  with- 
out a  valuable  consideration.  Nor  does 
the  evidence  show  that  the  consideration 
was  Inadequate.  If  the  notes  In  which 
the  investment  above  mentioned  was 
made  were  worth  their  par  value,  the 
commissioner's  report  shows  that  the  de- 
fendant's llfe-lntoi-est  therein  would  be 
worth  $",132.23.  But  the  evidence  does  not 
show  what  their  real  value  is,  and  there 
la  evidence  tending  to  prove  that  the  de- 
fendant's Interest  does  not  exceed  in  value 
tour  or  five  hundred  dollars.    It  is  mani- 


fest that,  without  first  ascertaining  the 
value  of  the  notes,  no  correct  estimate  of 
the  value  of  the  husband's  interest  therein 
conld  be  made  from  the  life-tables,  accord- 
ing to  the  rule  laid  down  in  Straycr  v. 
Long,  86  Va.  557,  10  S.  E.  Rep.  574.  If  in 
fact  the  consideration  for  the  assignment 
was  so  grossly  Inadequate  as  to  amount 
to  proof  of  fraud,  it  was  incumbent  on 
the  appellant  to  show  it,  and.  in  the  ab- 
sence of  such  proof,  the  transaction  must 
stand.  The  case  is  not  within  the  principle 
of  Blow  V.  Maynard,  2  L«igh.  29,  and  that 
class  of  cases  relating  to  post-nuptial  set- 
tlements: nor  is  It  within  the  principle  de- 
cided in  Yates  v.  Law,  86  Va.  117,  9  8.  E. 
Rep.  508,  for  here,  as  we  have  seen,  the 
consideration  Is  shown  to  have  moved 
from  third  persons,  who  virtually  became 
the  purchasers  of  the  husband's  interest, 
and  who  then  assigned  it,  or  caused  it  to 
be  assigned,  to  the  wife.  The  case,  there- 
fore. Is  not  that  of  a  purchase  by  the  wife, 
but  rather  that  of  a  gift  to  the  wife  by 
creditors  of  the  husband,  the  validity  of 
whoKe  debts  is  not  questioned. 

The  next  question  is  between  the  ap- 
pellees Brent  and  wife  and  tlie  appellee 
John  M.  Miller.  It  appears  that  Brent 
and  Miller  were  sureties  for  one  U.  M. 
Brent,  who  was  cashier  of  the  Shenan- 
doah Valley  National  Bank,  of  Winches- 
ter, and  who,  as  such  cashier,  defaulted 
for  a  considerable  snm.  On  the  28d  of  Jan- 
uary, 1878,  the  appellee  Brent  conveyed 
certain  property  to  W.  L.  Clark  and  E.  H. 
Boyd,  in  trust  to  secure  certain  debts, 
and.  among  them,  "whatever  debt,  no 
matter  what  the  form  or  the  evidence  of 
it  may  he,  for  which  E.  S.  Brent  is  bound, 
growing  out  of  his  liability,  jointly  with 
John  M.  Miller,  as  surety  for  H.  M.  Brent 
as  cashier, "  etc.  Sometime  after  the  de- 
falcation occurred,  Brent  and  Miller,  the 
sureties,  had  what  they  called  "a  final  set- 
tlement of  all  accounts  between  them  re- 
lating to  their  debts  dne  in  the  said  bank 
by  reason  of  their  suretyship"  aforesaid, 
and  according  to  that  settlement  it  ap- 
pears that  they  were  jointly  liable  to  the 
bank,  as  such  sureties,  for  $10,000.  Of  this 
sum  It  was  agreed  between  them  that 
Miller  would  assume  ¥8,200  and  Brent 
$1,800,  which  was  accordingly  done. 
Miller  e.<tecu°tlng  his  note  for  $8,200.  and 
Brent  executing  his  note  for  $1,800.  with 
Miller  as  Indorwer.  Miller's  note  seems  to 
have  been  paid ;  but  there  Is  still  a  baU 
ance  due  on  Brent's  note  of  $847.03.  for 
which  amount  Miller  claims  to  be  entitled 
to  a  lien  by  virtue  of  the  deed  of  trust  of 
January  23, 1878,  and  which  lien,  he  insists, 
Ih  paramount  to  the  trust-deed  of  N(»vem- 
ber  1.  1S75.  The  circuit  sustained  this  con- 
tention, and  in  this,  we  think,  there  was 
error.  The  joint  liability  secured  b.v  the 
deed  of  January  23, 1878,  was  not  to  Miller, 
but  to  the  bank;  and  the  only  way, there- 
fore, by  which  Miller  could,  nnder  any  cir- 
cumstances, become  entitled  to  the  securi- 
ty would  be  by  virtue  of  the  equitable 
doctrine  of  subrogation,  upon  his  paying 
the  money  due  by  Brent,  for  whom  he  is 
Indorser.  But  In  point  of  fact  he  has  not 
paid  any  part  of  it.  and  hence  the  doc- 
trine of  subrogation  has  no  application  to 
the  case';   and  even   if  be  had  paid  the 
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money,  bis  claim  wonld  be  sabordinate  to 
the  trust-deed  of  November  1,1876,  because 
be  could  only  claim  through  the  bank, 
and  the  bank  confessedly  bad  actual  no- 
tice of  that  deed  before  the  deed  of  Janu- 
ary 23, 187«,  was  executed.  Hopewell  v. 
Bank,  10  LeiKh,  206,  227.  The  same  con- 
sideration would  apply  If  the  suit,  so  far 
88  Miller's  claim  to  the  benefit  of  a  prior 
lien  is  coucemed,  were  treated  as  in  the 
nature  of  a  proceeding  qnin  timet.  In  ei- 
ther case  he  could  claim  only  through  the 
bank,  and,  it  the  bank  Is  affected  with 
notlceof  the  In  validly  recorded  deed,—/,  e., 
the  deed  of  November  1, 1875,— he  (Miller) 
con'd  stand  upon  no  hetter  footing.  In 
such  a  case  the  surety  can  enforce  lor  his 
own  exoneration  only  such  security  as  the 
creditor  has  against  the  principal.  Ste- 
phenson V.  Taverner8,9  Grat.  398;  3  Pom. 
Eq.  Jnr.  S  1417,  note  2.  Besides,  the  evi- 
dence is  positive  that  Miller  himself  had 
notice  of  that  deed  before  the  execution  of 
the  last  one.  William  B.  Baker,  president 
of  the  bank,  in  hie  examination  as  a  wit- 
ness before  the  commissioner,  was  asked 
this  question:  "Prior  to  the  23d  day  of 
January.  1878,  was  John  M.  Miller  in- 
formed and  cognisant  of  the  deed  of  trust 
dated  the  1st  day  of  November,  1875,  to 
Tiimaa  Shnmate,  trustee?"  To  which  he 
answered :  "  He  wan. "  The  decree,  in  the 
particular  last  mentioned,  must  therefore 
be  reversed,  and  in  all  other  inspects  af- 
firmed. 

07  Va.  Ct9)  

McVeiou's  Ex'b  v.  Howard. 


(Si4>reme  Court  of  A; 
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of  Virginia,    April 


Ibtzkxst— AoKBBMiurr  TO  Pat  in  FiLSSBim. 
A  bond  reoiting,  "in  consideration  of  pro- 
fessional services  rendered  to  me  by  H.,  I  owe, 
and  herebv  promise  to  pay  to  him,  (10,000, "  is  a 
promise  of  payment  in  pnesenti,  and  bears  in- 
terest from  date. 

S.  F.  Beaeb,  for  plaintiff  in  error.  O.  A. 
Uasbbacb,  for  defendant  in  error. 

Richardson,  J.  This  is  a  writ  of  error 
to  a  judgment  of  the  circuit  court  of  the 
dty  of  Alexandria,  rendered  on  the  23d  day 
of  September,  18iM),  in  an  action  of  debt, 
wherein  John  Howard  was  plaintiff  and 
S.  Ferguson  Beach,  executor  of  William 
K.  McVeigh,  deceased,  wa?  defendant. 
The  action  was  founded  on  the  folio  wing 
bond:  "f  10,000.  Richmond,  Va.,  Jan'y 
9tb,  1878.  In  consideration  of  profeHsional 
services  rendered  to  me  by  John  Howard, 
Esq.,  I  owe,  and  hereby  promise  to  pay  to 
him,  ten  thousand  dollars.  Witnesn  my 
hand  and  seal,  this  day  and  year  above 
written.  W.  N.  McVeigh.  [Seal.]"  On 
the  bond  was  the  following  indorsement : 
"The  within  obligation,  to  the  extent  of 
nine  ttaonsand  dollars,  (f  9,000,)  is  secured 
by  a  first  judgment  lien  on  ample  real  es- 
tate In  Alexandria,  this  day  assigned  by 
me  to  Mr.  Howard.  W.  N.  McVbigb. 
Richmond.  Jan'y  9tb,  1878."  The  bond 
was  also  indorsed  with  several  credits,  ag- 
gregating about  $7,000.  To  the  plaintiff's 
deeiaratlon  the  defendant  pleaded  as  fol- 
lows: "For  a  plea  to  tbeplaintiff's  action 
the  defendant  says  that  his  testator,  Will- 
iam N.  McVeigh,  during  his  llfe-tlmet  paid 


to  the  plaintiff  the  fall  amount  of  money 
in  the  writing  obligatory  specified,  accord- 
ing to  the  tenor  and  effect  thereof.  And 
this  be  is  ready  to  verify.  Wherefore," 
etc.  For  a  farther  plea  to  the  said  action, 
the  defendant  says  that  his  said  testator, 
daring  his  life-time,  made  the  payments 
following  upon  the  said  writing  obliga- 
tory, vi8. : 

1883 
Feb'y  24.  Cash  per  Com>r  O.  W.  WatUea  $1,343  17 
Mar.      4.  "  a  u  698  50 

1886. 
Feb'y  86.  Proceeds  Jolin  T.  Ck>x  bond ....      616  28 

"      "    Cash  judgment  v.  Alf 'd  Chap- 
man          60  00 

Jnne  31.  Cash  per  C.  W.  Wattles,  com'r    4,167  68 

Total 18,814  8S 

— And  this  he  is  ready  to  verify.  Where- 
fore," etc.  "S.  FEttouBON  Beach,  Execu- 
tor." To  which  pleas  the  plaintiff  replied 
generally,  and  issue  was  joined  thereon; 
and  thereupon  came  a  jury,  etc.  On  the 
trial  of  the  cause  the  bond  and  theindurHe- 
ments  thereon  constituted  all  the  evidence, 
noKJtber  testimony  having  been  oOered  on 
either  side.  The  defendant's  counsel 
moved  the  court  to  give  to  the  jun'  three 
several  instructions,  as  follows:  (1)  On 
an  obligation  to  pay  money  at  a  future 
day,  interest  runs  only  from  the  day  of 
payment,  and  not  from  its  date,  unless  in- 
terest from  date  is  expressly  reserved.  (2) 
The  obligation  sued  on  in  this  case  is  an 
obligation  to  pay  money  at  a  future  day, 
when  payment  should  be  demanded,  and 
interest  upon  it  runs  only  from  the  time 
of  demand  actnally  made.  (3)  In  the  ab- 
sence of  any  demand,  specially  mude  and 
proved,  the  interest  on  said  obligation 
runs  from  the  date  of  the  commencement 
of  the  suit."  But  the  court  refused  each 
of  these  instructions,  a  ud  the  defendant 
excepted.  Then,  on  the  motion  of  the 
plnlntlB,  the  court  Instructed  the  jury  that 
the  bond  sued  on  bore  interest  from  Its 
date,  and  to  this  ruling  the  defendantalso 
excepted.  The  jury  found  a  verdlctfor  the 
plaiutttf,  as  follows:  "We,  the  jury,  find 
the  issue  joined  for  the  plaintiff,  and  that 
the  defendant  is  indebted  to  the  piaintiK 
in  the  sum  of  ¥7,652.63,  the  debt  in  the  dec- 
laration mentioned,  with  legal  interest 
thereon  from  the  25th  day  of  June,  1S85. " 
Motions  were  made  in  arrest  of  judgment, 
to  set  aside  the  verdict  and  grant  a  new 
trial,  but  the  court  overruled  these  mo- 
tions, and  entered  judgment  according  to 
the  finding  of  the  jury ;  and  to  this  action 
of  the  court  the  defendant  also  excepted, 
and  in  his  bill  of  exceptions  set  forth  the 
facts  and  all  the  evidence,  as  above  stated, 
which  was  signet!  and  sealed  by  the  court,, 
and  made  a  part  of  the  record ;  and  the* 
defendant  api)lied  for  and  obtained  a  writ 
of  error  and  supersedeaa  to  said  judgment 
and  rulings. 

All  the  evidence  adduced  on  both  sides 
at  the  trial  was  the  bond  sued  on  and  the 
indorsements  thereon.  The  defense  at- 
tempted to  be  set  up  by  thedefendant  (the 
plaintiff  In  error  here)  is  preseo  ted  in  the 
three  instructions  aske<l  for  by  him,  and 
refused  by  the  coort.  Tbefirst  instruction 
asserts  the  undpninbly  correct  prupoaitiou 
as  an  abstract  question  of  law  that  oa  an 
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obligation  to  pay  money  at  a  future  day 
interest  runs  only  from  the  day  of  pay- 
ment, and  not  from  Its  date,  unless  inter- 
est from  date  is  expressly  reserved ;  but  it 
lias  no  application  to  the  bond  sued  on  In 
the  present  case,  as  will  at  once  appear 
from  the  language  uf  the  bond,  viewed  in 
the  light  of  repeated  decisions  of  this  court. 
The  second  and  third  Instructions  asked 
for  by  the  defendant  may  be  considered 
together.  They  were  clearly  founded  on  a 
misapprehension  of  the  legal  effect  of  the 
bond  sued  on,  and  were  rightly  refused. 
They  areas  follows:  "(2)  The  obligation 
sued  on  in  this  case  Is  an  obligation  to 
pay  money  at  a  futureday,  when  payment 
should  be  demanded,  and  interest  upon  It 
runs  only  from  the  time  of  demand  actu- 
ally made;"  and  (3)  In  the  absence  of  any 
demand,  specially  made  and  proved,  the 
interest  on  said  obligation  runs  from  the 
date  of  the  commencement  of  the  suit. " 
In  utter  disregard  of  the  grammatical 
sense  and  plain  import  of  the  words  em- 
ployed In  the  bond  it  is  assumed  in  the  sec- 
ond and  third  Instructions  asked  for  by 
the  defendant  (I)  that  the  bond  sued  on>l8 
one  which  obliges  the  obligor  to  pay 
money  at  a  future  day,  when  payment 
must  be  demanded,  and,  if  the  demand  of 
payment  be  not  then  made,  the  Interest 
runs  only  from  the  time  of  suit  brought; 
(2)  that,  Inasmuch  as  there  was  no  proof 
of  a  demand  of  payment  made  prior  to  the 
bringing  of  the  suit,  interest  cannot  be  re- 
covered except  from  the  time  the  suit  was 
commenced.  Is  the  bond,  in  tenor  and 
effect,  such  an  instrument  as  It  is  thus  as- 
sumed tobe?  Wethlnknot.  Letthebond 
be  Its  own  interpreter.  It  is  dated  Janu- 
ary 9, 1878,  and  the  pivotal  language  is: 
"  In  consideration  of  professional  services 
rendered  to  me  by  John  Howard,  Esq., 
I  owe,  and  hereby  promise  to  pay  to  him," 
etc.  The  antecedent  words.  "  in  considera- 
tion of  professional  services  rendered  to 
me,"  etc., cannot  by  possibility  be  toftured 
into  any  meaning  other  than  that  the  pro- 
fessional services  referred  to  had  been  per- 
formed prior  to  thedate  of  thebond.  This 
being  so,  then  the  language,  "I  owe,  and 
hereby  promise  to  pay,"  etc.,  is  purely 
consequential  upon  that  preceding  it,  re- 
fers only  to  the  services  theretofore  ren- 
dered by  the  obligee  to  the  obligor,  and  Is 
but  the  simple  acknowledgment  by  the 
latter  of  his  indebtedness,  and  his  promise 
to  pay  for  such  services  the  sum  stipulated 
In  the  bond.  What  possible  Interpreta- 
tion can  be  given  to  the  expression  "  I 
owe"  other  than  that  the  obligor  then,  at 
the  time  of  executing  the  bond,  owed  the 
debt  specified  therein ;  and  so  as  to  the 
language,  "and  hereby  promise  to  pay  to 
blm,"  which  can  only  mean  that  the 
obligor,  in  recognition  of  the  obligation 
resting  upon  him,  promised  to  pay  then, 
at  the  very  moment  of  executing  thebond, 
the  debt  evidenced  thereby.  And  the  lan- 
guage of  the  instrument,  taken  altogether, 
is  but  a  simple  acknowledgment  of  and 
promise  to  pay  a  pre-existing  debt, — a 
debt  then  due  for  services  already  ren- 
dered. The  bond  in  suit  stipulates  for  no 
day  in  the  future  as  the  day  of  payment. 
On  the  contrary,  it  is  an  express  acknowl- 
edgment, under  eeal.of  a  precedent  debt  ot 


a  sura  certain,  and  is  an  equally  express 
and  solemn  promise  of  payment  in  priB- 
sfiatl.  This  obligation  of  present  pa.y- 
ment  conferred  the  right  ot  action  on  the 
bond  immediately  upon  its  execution  and 
delivery,  and  interest  was  a  legal  Incident 
of  the  obligation  from  Its  date.  It  is  ad- 
mitted by  the  learned  counsel  fortbeplaln- 
tiff  in  error  that  In  the  familiar  case  of  an 
obligation  payable  "on  demand  "it  is  pay- 
able presently,  and  bears  interest  from 
date,  which  admission  is  based  on  the  ex- 
press languagcof  tbiscourt  inOmobundro 
V.  Omohundro,  21  Grat.  631,  where  it  is 
said  that  the  words  "on  demand"  have  a 
plain,  distinct,  clearly  defined,  legal,  and 
popular  slgnibcatlon,  well  known  to  the 
courts  and  to  the  people,  and  by  wblch 
the  parties  perfectly  understood  that  the 
debt  is  payable  presently,  that  it  Is  dueim- 
mediately,  and  beara  interest  from  date. 
But  it  is  sought  to  distinguish  such  an 
obligation  containing  the  words  "on  de- 
mand" from  the  one  In  suit,  where  those 
words  are  not  employed  ;  and  It  is  argued 
that  It  was  evidently  in  the  mind  of  the 
oarties  not  to  create,  in  form  or  in  effect, 
the  ordinary  "on  demand"  obligation; 
and  that  it  is  not  to  be  supposed  that 
they  Intended  to  do  what  they  clearly 
knew  how  to  do,  what  they  had  It  per- 
fectly in  their  power  to  do,  and  yet  delib- 
erately omitted todo.  This  argument  has 
no  solid  foundation  In  either  reason  or 
principle.  The  question  is  not  what  the 
parties  may  or  may  not  have  intended, 
but  what  is  the  legal  effect  of  what  they 
actually  did.  If,  as  is  admitted,  an  obli- 
gation to  pay  "on  demand  "  legally  signi- 
fies a  debt  presently  due  and  payable,  is  It 
not  absurdly  illogical  to  say  that  an  obli- 
gation which  omits  those  words  is  one 
payable  at  a  future  day.  although  no  day 
or  event  in  the  future  is  specified  as  the 
time  of  payment?  If  an  Instrument  such 
as  this,  which  designates  no  point  of  time 
In  the  future  as  the  time  of  payment,  is  an 
obligation  to  pay  in  the  future,  and  if  in- 
terest runs  only  from  the  time  of  default 
of  payment,  who  is  to  determine  at  what 
time  the  default  occurred?  And  would 
it  not  have  to  be  determined  outside  of 
the  contract  between  the  parties?  And, 
if  so,  would  not  this  be  making  and  en- 
forcing a  contract  different  from  that  act- 
ually entered  into  by  the  parties  them- 
selves? It  is  the  settled  rule  that  when 
no  day  is  named  In  a  bond  or  note  given 
for  the  payment  of  a  precedent  debt  it  is 
due  and  payable  on  the  day  of  its  date, 
and  bears  interest  from  date,  though  no 
interest  be  reserved.  Such  an  instrument, 
like  a  bond  or  note  payable,  in  Virginia, 
on  demand,  is  payable  presently,  and 
bears  Interest  from  date.  This  doctrine  is 
founded  in  good  conscience  and  correct 
morals,  it  having  been  said  by  this  court, 
as  far  back  as  the  decision  in  Jones  v. 
Williams.  2  Call,  106,  that  "it  is  natural  jus- 
tice that  he  who  has  the  use  of  another'ti 
money  should  pay  Interest  on  it;"  and  in 
Hatcher  v.  Lewis,  4  Rand.  (Va.)157,  inter- 
est was  said  to  follow  the  principal  as  the 
shadow  the  substance.  We  are  therefore 
clearly  ot  opinion  that  theclrcuitcourt  did 
not  err  in  refusing  the  three  Imitractions 
asked  for  by  the  defendant. 
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Having  refused  each  ot  the  Instructions 
asked  for  by  the  defendant,  on  the  motion 
of  the  plaintiff  the  court  Instructed  the 
Jury  that  the  bond  sued  on  bore  lnter<»8t 
.  from  its  date ;  and  this  Inntruction  is  the 
subject  of  the  defendant'ssecond  bill  of  ex- 
ceptions. From  what  has  already  been 
said  in  considering  the  instructions  asked 
for  by  the  defendant,  it  follows  that  this 
instruction  was  properly  siven.  Its  cor- 
rectness, in  view  of  the  doctrine  upheld  by 
this  court,  cannot  be  (juestioned.  See 
Chapman  v.  Shepherd,  24  Grat.  383,  384; 
Roberts  v.  Cocke.  2S  Grat.  207,  217,218; 
Cecil  V.  Hicks.  29  Grat.  4.  5;  Cecil  v.  Dey- 
erle.  28  Grat.  775,  783,  784;  Kent  v.  Kent, 
Id.  840,  846,  847.  Thus,  in  Roberts  v. Cocke, 
Burks,  J.,  said:  "It  has  always  been  law- 
ful in  Virginia  for  parties  to  contract  for 
the  payment  of  interest  for  the  use  or  for- 
l>earance  of  money  within  the  limits  pre- 
scribed by  statute;  and,  in  the  absence  of 
any  ezpi-ess  agreement  for  the  payment  of 
interest  in  obligations  for  the  payment  of 
a  certain  sum  of  money  on  demand,  or 
on  a  given  day,  interest  on  the  principal 
sum  from  the  time  it  becomes  payable  is 
'a  legal  incident  of  the  debt,'  and  the  right 
to  it  Is  founded  on  the  presumed  intention 
of  the  parties. "  Citing  Chapman  v.  Shep- 
herd, supra.  In  which  Judge  Staples, 
speaking  of  the  defenses  which  may  be 
made  to  the  recovery  of  interest  on  such 
obligations  as  were  mentioned  by  Burks, 
J.,  in  Roberts  V.  Cocke,  says :  "It  is  true 
that  the  debtor  may  sometimes,  under 
peculiar  circumstances,  avoid  the  payment 
of  interest;  but  these  are  matters  of  de- 
fense, the  burden  of  which  Is  upon  him  in 
all  cases.  They  are  offered  to  show  that 
the  obligation  to  pay  has  been  discharged, 
and  not  that  it  did  not  originally  exist.  If 
no  valid  ground  of  defense  is  shown,  the 
Judgment  is  as  certainly  rendered  for  the 
interest  as  for  the  prlncipul.  In  contracts 
of  the  character  just  mentioned  it  is  ap- 
parent, therefore,  that  Interest  is  not  given 
as  damages,  at  the  discretion  of  the  court 
or  jury,  but  as  an  incident  of  the  debt, 
which  the  court  has  no  discretion  to  re- 
fuse. Wherever  there  is  a  contract,  express 
or  implied,  for  the  payment  of  legal  inter- 
est, the  obligation  of  the  contract  extends 
as  well  to  the  payment  of  the  interest  as 
it  does  to  the  payment  of  the  principal 
sum,  and  neither  the  courts  nor  the  Juries 
have  ever  had  the  arbitrary  power  to  dis- 
pense with  the  performance  of  either  in 
whole  or  in  part."  And  in  Kent  v.  Kent, 
supra,  MoNCCRE.  P.,  said:  "A  bond  pay- 
able on  demand,  or  on  a  certain  day,  bears 
interest  from  the  time  it  is  payable,  ac- 
cording to  the  well-settled  law  of  this 
state,  unless  there  be  some  contract,  ex- 
press or  implied,  between  the  parties,  or 
gome  extraordinary  or  peculiar  circum- 
Btancee,  showing  that  interest  was  not  to 
be  paid ;  and  the  burden  of  proving  con- 
tract or  circumstances  devolves  on  the 
party  who  seeks  to  avoid  the  payment. 
In  the  absence  of  such  proof,  the  obliga- 
tion for  the  payment  of  interest  is  as  much 
a  matter  of  contract  in  the  case  as  the 
obligation  for  the  payment  of  the  princi- 
pal. "  In  the  present  case  there  was  no 
contract,  express  or  implied,  that  interest 
should  not  be  paid;  and,  as  already 
T.lSs.E.ncl — 3 


shown,  the  bond  In  suit  being  for  a  prece- 
dent debt,  and  no  time  in. the  future  being 
designated  as  the  time  of  payment,  and 
although  interest  was  not  specially  re- 
served, yet  the  debt  was  rtue  and  payable 
on  the  day  of  the  date  of  the  bond,  and 
from  that  time  Interest  runs  as  a  legal  in- 
cident of  the  debt.  It  is  therefore  clear 
that  the  circuit  court  did  not  err  in  so  in- 
structing the  jury. 

The  defendant's  third  exception  is  to  the 
action  of  the  circuit  court  overruling  his 
motions  In  arrest  of  judgment,  and  to  set 
aside  the  verdict,  and  grant  a  new  trial. 
No  ground  whatever  is  shown  in  support 
of  the  motion  in  arrest  of  judgment.  The 
only  evidence  before  thejury  was  thebond 
sued  on  and  the  indorsements  thereon. 
The  verdict  of  the  jury  was  for  the  balance 
due  on  the  bond,  afterapplying  the  partial 
payments  first  to  the  interest  on  said 
bond  and  then  to  the  principal,  as  author- 
ized bylaw.  For  the  sum  thus  ascertained 
to  be  due  and  unpaid  the  jury  found  a  ver- 
dict for  the  plaintiff,  with  interest  from 
the  25th  day  of  June,  1885.  The  finding 
was  right,  and  the  judgment  thereon  is 
without  error;  hence  there  could  be  no 
ground  for  disturbing  the  judgment  of 
the  circuit  court,  which  must  be  affirmed. 
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{Supreme  Court  cif  Appeals  of  Virginia,   Jan. 
29,  1891.) 

EJICTMBST— PbIMA  FaOIE  TfTLB. 

A  grant  of  land  by  the  commonwealth  as 
waste  and  unappropriated  gives  the  grantee 
prima /acie  title,  which  cannot  be  resisted  in 
ejectment  by  a  defendant  who  has  taken  posses- 
sion without  color  of  title,  and  relies  on  the  fact 
that  the  land  had  been  conveyed  by  an  old  colo- 
nial grant  to  a  third  person  belore  the  grant  by 
the  commonwealth.  Lacy  and  Hintox,  JJ.,  dis- 
senting. 

Jobo  Howard,  Edgar  Allan,  and  J.  Saiu'l 
Parrisb, lor  plaintiff  In  error.  W.  W.  <6  B.  T. 
Crump,  for  defendants  In  error. 

Fauntlerot,  J.  The  petition  of  James 
Holloran  represents  that  he  is  aggrieved 
by  a  judgment  of  the  circuit  court  of  the 
city  of  Richmond,  rendered  on  the  Gth  day 
of  September,  1888,  in  an  action  of  eject- 
ment, wherein  he  is  plaintiff,  and  Philip 
Meisel,  Sr.,  and  Philip  Meisel,  Jr.,  are  de- 
fendants. The  record  discloses  that  James 
Holloran,  the  plaintiff  in  error,  obtained 
from  the  commonwealth  of  Virginia  a 
grantforatract  of  land  lyinglntheconnty 
of  Henrico,  near  the  city  of  Richmond,  con- 
taining 3.84  acres,  on  the  12th  day  of  Febru- 
ary, 1887;  that  thesaid  grant  was  obtained 
after  thesaid  James  Holloran  had  had  the 
said  land  surveyed,  and  he  bad  complied 
fully  with  all  the  requirements  of  the  law; 
that  the  said  land  was  and  had  been  on 
the  commons,  and  waste  and  unappropri' 
ate<l,  up  to  three  or  four  years  before  the 
rendition  of  the  said  judgment,  and  that 
no  one  laid  claim  thereto;  thatsome three 
or  four  years  before  said  judgment  was 
rendered  the  defendants  in  error  fenced 
the  said  land  in,  and  were  in  possession  of 
the  same  at  the  time  of  the  institution  of 

1  Affirmed  on  rehearing,  March  29,  189L 
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this  Bnit,  and  that  the  saia  James  Hul> 
loran  demanded  of  them  posseBSlun  of  the 
said  land  prior  to  the  Institution  of  the 
action  of  ejectment;  that  the  said  land  had 
not  been  on  the  land-books  from  1813  to 
1888,  when  It  was  puton  by  the  said  James 
Holloran;  that  by  deed  dated  June  5,1888, 
Thomas  E.  McCorkle  and  wife  conveyed 
to  Philip  Meisel  a  parcel  of  land  adjoinine 
the  said  land  granted  to  the  said  James 
Holloran,  but  that  said  last-named  deed 
did  not  embrace  the  land  granted  to  the 
said  James  Holloran  as  aforesaid,  but  did 
embrace  and  convey  only  a  separate  and 
distinct  parcel  of  land  known  as  "  Chelsea, " 
fully  described  In  the  said  deed  and  the 
plat  thereto  annexed;  and  that  the  only 
ground  upon  which  the  defendants  rested 
their  claim  to  the  land  granted  as  afore- 
said to  James  Holloran  was  that  the  said 
land  was  embraced  in  a  grant  from  the 
colonial  government  of  Virginia,  In  1687, 
to  Joshua  Stepp  (or  Stapp)  for  277  acres 
of  land,  without  pretending,  or  undertak- 
ing in  any  way,  to  trace  their  title  back 
to  said  Stapp;  but,  on  the  contrary,  the 
record  shows  conclusively  that  the  said 
defendants  never  received  a  conveyance 
for  the  said  land  from  any  one,  and  never 
laid  any  claim  thereto  by  reason  of  any 
purchase  from  any  one,  but  only  Inclosed 
it  as  adjoining  the  land  which  they  did 
purchase  from  McCorkle  some  three  or 
four  years  before  the  rendition  of  the  judg- 
ment complained  of.  Upon  these  facts, 
under  the  Instruction  given  b.v  the  court, 
thejur,y  brought  in  a  verdict  for  the  de- 
fendants; and  upon  the  said  verdict  the 
circuit  court  of  the  city  of  Richmond  en- 
tered its  judgment  for  the  defendants  and 
against  the  plalntiH,  James  Holloran.  The 
plaintiff  nsked  thecourtto  give  to  the  jury 
three  iuHtructlons,  which  are  set  forth  in 
his  first  bill  of  exceptions,  and  which  it  Is 
not  necessary  to  repeat  here,  and  In  re- 
gard to  which  we  deem  It  sufHcient  to  say 
that  they  do  not  fully  and  accurately  state 
the  law,  and  they  were  properly  refused 
by  the  court.  The  defendants  also  asked 
for  an  Instruction,  which  wns  refused; 
and  the  court  gave,  In  lieu  of  those  a»ked 
for  by  the  plaintiff  and  that  asked  for  by 
the  defendants,  the  following  instruction: 
"If  the  jury  believe  from  the  evidence  that 
the  patent  dated  October  21,  16x7,  to 
Joshua  Stapp,  for  277  acres  of  land.  In- 
cluded the  land  In  controversy,  then  the 
land  was  not  after  that  waste  and  unap- 
propriated, and  the  grant  of  the  property 
in  controversy  toJauies  Holloran,  by  the 
patent  In  evidence,  •was  void,  and  they 
must  find  for  the  defendants.  But  unless 
the  jury  believe  that  the  land  in  contro- 
versy Was  Included  In  the  patent  to  Stapp, 
they  should  find  for  the  plaintiff."  To 
which  ruling  of  the  court  in  giving  the 
aforesaid  instruction,  and  In  refusing  to 
give  the  Instructions  asked  for  l)y  the 
plaintiff,  theplaintiff  excepted ;  and  this  is 
the  ground  of  the  first  error  assigned. 

The  instrnction  given  by  the  court  was 
erroneous.  Under  the  facts  as  proved  In 
the  record,  the  defendant  Meisel  entered 
upon  the  land  without  title  or  claim,  or 
even  color  of  title,  and  as  a  mere  Intruder 
upon  land  not  his  own,  having  only  "a 
bare  and   naked   possession,  without   a 


shadow  of  right."  Holloran,  the  plaintiff, 
by  his  grant  from  the  commonwealth  on 
the  12th  day  of  February,  1887,  as  shown 
in  evidence,  acquired  a  prima  facie  title  to 
the  land  granted  In  fee,  and  was  a  "pur- 
chaser for  valuable  consideration,"  with 
both  right  of  property  and  right  of  imme- 
diate actual  possession.  Clay  v.  White,  1 
Munf.  171;  Green  v.  Liter,  8  Crauch,  229;  1 
Tuck.  Com m.  274.  The  grant  of  the  com- 
monwealth cpnFers  seisin  without  actual 
entry.  (1  Munf.  Iii2,)  and  it  is  a  seisin  In  deed, 
and  not  a  mere  seisin  in  law,  which  it 
gfives.  8  Crancb,  229.  Meisel's  defense 
against  the  claim  of  Holloran  by  virtue 
of  bis  grant  from  the  commonwealth  Is 
thntthere  Is  nn  outstanding  title  Inathlrd 
person,  to  whom  the  land  had  been  previ- 
ously patented  by  the  colonial  govern- 
ment in  1<587, — one  Joshua  Btapp.  But  the 
copy  of  the  paper  dated  October  21, 1687, 
put  In  evidence  to  prove  a  patent  for  the 
land  In  controversy,  granted  to  Joshua 
Stapp  by  Lord  Howard,  as  colonial  gov. 
ernor  of  Virginia,  October  21,  1687,  la 
without  signature  or  seal,  and  shows 
upon  its  face  never  to  have  been  executed, 
and  therefore  void  and  inoperative  as  a 
grant  or  Instrument  of  conveyance.  It  is 
simply  void  upon  its  face  as  a  grant  or 
valid  patent  for  the  land,  taking  It  out  of 
the  category  of  waste  and  unappropriat- 
ed land ;  and  even  if  the  said  unexecuted 
and  incomplete  paper  of  the  2l8t  of  Octo- 
ber, 1G87,  could  as  a  matter  of  law,  be  op- 
erative to  pass  the  title  out  of  the  com- 
monwealth, there  was  ho  survey  or  plat 
or  map,  according  to  the  metes  and 
bounds  of  said  paper  exhibited  In  evidence, 
to  Identify  this  3.84  acres  of  land  as  a  part 
of  the  277  acres  alleged  to  have  been  pat- 
ented to  Stapp  2O0  years  ago,  and  which 
since  1813  has  lain  waste,  without  an  own- 
er, or  even  an  occupier  or  claimant,  and 
without  ever  appearing  upon  the  land- 
books  until  It  was  squatted  upon  by  Mei- 
sel, who  claims  under  nobody,  and  traces 
no  title  from  any  source.  Yet  the  court, 
under  these  circumstances,  assumed  that 
the  paper  of  October  21, 1687,  is  itself  a 
patent,  though  without  signature  or  seal, 
and  without  any  evidence  of  its  ever  hav- 
ing been  executed  or  delivered,  or  of  pos- 
session under  It;  and.  by  the  instruction 
given,  took  the  whole  question  from  the 
jury  as  to  whether  a  prior  patent  had 
been  executed  and  issued  for  the  land,  and, 
ignoring  thatquestlon,lefttothe  jury  only 
the  question  of  the  Identity  of  the  locus  In 
quo  as  part  of  an  assumed  valid  grant; 
thus  positively  Instructing  the  jury  that 
the  defendants  had,  by  the  paper  of  Octo- 
ber 21, 1687,  shown  an  outstanding  title, 
prior  and  paramount  to  the  validly  exe- 
cuted grant  of  the  land  to  the  plaintiff  for 
valuable  consideration  by  the  common- 
wealth, under  the  sign-manual  of  its  gov- 
ernor and  Its  seal  of  state,  and  setting  up 
by  the  instruction  given  an  absolute  null- 
ity, without  signature  orseal.asa  judicial- 
ly adjudicated  valid  prior  conveyance.  1 
Hen. St.  at  Large, p.  472,  Act  87:  "That  all 
pattcnts  be  drawne  upp  in  a  fltt  forme  re- 
Intelng  to  the  present  government;  and 
that  till  a  seale  may  be  procured,  the  gover- 
nour  and  secretarle  for  the  time  being  slgne- 
ing  the  said  pnttents,  they  shall  be  ac- 
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compted  vatlid  and  antbentique  in  aU 
courtesof  justice,  as  any  pattentsformerly 
granted  under  thecnlloney  seale.  And  ttae 
likeforall  thinsrs  that  bath  asually  pasfied 
under theaeale."  Passed,  April,  1652;  see  2 
Hen.  St.  at  Large,  p.  245,  Act  19.  The  paper 
olOctober21,10>i7,waB  admissible  only  as  a 
memorandum  from  the  colonial  records, 
tending  to  prove  that  proceediiigB  had 
been  taken  looking  to  an  cxecutiim  and 
issuing  of  a  grant,  to  be  followed  up,  if 
possible,  by  evidence  tending  to  show  that 
the  grant  so  contemplated  and  begun  was 
actually  executed,  issued,  and  delivered; 
but,  standing  by  itself,  the  copy  was  a  null- 
ity, as  a  grant,  and  proved  nothing  but  its 
own  abortive  existence.  As  against  the 
commonwealth  or  her  grantee,  Holloran, 
in  the  patent  of  1887,  there  is  no  evidence 
Id  the  record  tending  to  show  that  a  prior 
patent  ever  was  actually  executed,  issued, 
or  delivered.  The  presumption  as  to  an 
actual  issue  of  a  patent  stands  upon 
grounds  not  existing  in  this  case;  and 
such  an  issue,  and  the  evidence  bearing 
upon  it,  are  for  the  Jury  to  determine,  and 
not  the  court.  Where  there  has  been  long 
possession  under  claim  of  title  and  long- 
continued  paymentof  taxes, a  patent  may 
sometimes  be  presumed.  In  Archer  v. 
Saddler,  2  Hen.  &  M.  870,  there  had  been  60 
years  ut  peaceable  and  uninterrupted  pos- 
session, together  with  payment  of  quit- 
rents  before  and  of  taxes  since  the  Revolu- 
tion by  the  caveator  and  those  under 
whom  be  claimed;  and  it  was  held  that  it 
was  a  case  to  be  submitted  to  a  jury  to 
decide  whether  a  patent  should  be  pre- 
sumed to  have  issued  formerly,  and 
whether  the  facts  Justified  such  a  presump- 
tion. In  the  case  under  review  there  is  no 
evidence  of  the  possession  of  the  locus  in 
quo  at  an  time  by  anybody  with  claim' of 
title,  nor  even  ot  possession,  until  Melsel 
squatted  on  it  a  few  years  ago;  and  the 
record  shows  that  no  taxes  were  paid 
or  assessed  by  anybody  for  more  than 
75  years,  until  1888,  when  Holloran 
first  paid  taxes  on  it  after  receiving 
his  patent.  For  the  error  of  the  court 
hi  giving  the  Instruction,  and  tlie  error 
in  overruling  the  motion  for  a  new  trial 
upon  the  ground  that  the  verdict  is  con- 
trary to  the  law  and  the  evidence,  the 
Judgment  complained  of  must  be  i-eversetl 
and  annulled;  and  the  judgment  of  this 
court  is  that  the  verdict  be  set  aside,  and 
the  case  be  remanded  to  the  circuit  court 
of  the  city  of  Richmond  for  a  new  trial, 
upon  which.  If  the  evidence  be  the  same, 
the  jury  shall  be  instructed  in  accordance 
with  this  opinion. 

Lact  and  Hinton,  JJ.,  dissenting. 

m  Ta.  559) 


Davis  v.  Gokdon. 

(Supreme  Court  of  Appeals  of  Virginia.   March 
2d,  1891.) 

Bbal-Estatb  Aoekts— Spbciai,  Aobkct. 

1.  An  owner  of  land  employed  real-estate 
teents  to  sell  it,  without  fixing  a  deiinito  price. 
These  agents  had  previously  sold  otlier  land  for 
the  owner;  but  in  each  case,  before  closing  the 
contract,  the  offer  was  submitted  to  the  owner 
for  his  approval  or  rejection.  Not  being  able  to 
•ell  the  land,  it  was  platted  into  lots,  with  a 
view  of  seUing  at  aaotion.    Ou  consultation  with 


the  owner,  he  fixed  the  minimum  price,  and  ad- 
vised the  agents  to  sell  the  property  as  a  whole, 
or  to  first  put  up  the  lots  furthest  from  the  cor- 
ner. The  auction  sale  was  abandoned.  For  seven 
months  thereat cer,  no  sale  was  effected,  and  nb 
definite  price  for  the  lots  was  afireed  on;  but  the 
owner  on  several  occasions  conferred  with  the 
agents  about  the  market,  asked  if  they  had  any 
offer  to  submit  on  tne  lots,  and  required  the 
property  to  be  sold  as  a  whole,  or  the  lots  fur- 
thest from  the  corner  first.  Held,  that  the 
agents,  being  employed  to  effect  the  sale  of  only 
the  one  parcel  of  land  in  a  specified  manner,  were 
special  agoilts,  and  not  general  agents ;'  that  the 
owner  was  not  bound  by  a  sale  of  the  comer  lots 
made  by  them  in  his  absence,  and  without  his 
consent,  at  a  price  below  the  minimum  fixed  for 
the  auction  sale,  and  at  a  time  when  the  demand 
for  the  lots  bad  greatly  Increased  on  account  of 
public  improvements  to  be  made  in  the  vicinity; 
and  that  the  purchasers  from  the  agent  oould  not 
speoiflually  enforce  the  contract  as  against  the 
owner. 

2.  The  fact  that  the  proposed  auction  sale 
W£LS  advertised  in  several  newspapers  by  the  real- 
estate  agents,  and  that  the  bill  for  such  advertis- 
ing was  paid  by  the  owner,  did  not  convert  the 
special  agency  into  a  general  agency,  with  au- 
thority in  the  agents,  seven  months  later,  to 
effect  a  private  sale  of  the  lots  in  a  manner  and 
at  a  price  wholly  different  from  what  was  ar- 
ranged for  the  contemplated  auction  sale. 

3.  The  fact  that  the  real -estate  agents  erected 
a  sign  on  the  property,  showing  that  it  was  for 
sale  by  them,  without  mentioning  the  owner's 
name,  does  not  constitute  a  holding  out  of  the 
agents,  by  the  owner  to  the  public,  as  having  a 
general  authority  to  bind  him  by  a  sale  of  the 
property. 

Pollard  &  Sands,  for  appellant.  John- 
sea,  Williams  A  Boulwun  and  H.  11.  JUht- 

ahnll,  for  appellee. 

Ricbardson,  J.  This  is  an  appeal  from 
a  decree  of  the  chancery  court  for  the  city 
of  Richmond, pronounced  on  the6thdayof 
July,188i),in  the  suit  therein  then  pending, 
wherein  Dr.  H.  Wythe  Davis  was  plaintiff, 
and  Col.  John  W.  Gordon  was  defendant. 
Tlie  object  of  the  suit  was  to  compel 
si>ecillc  perforiiiunce  of  a  certain  contract 
fur  the  sale  and  purchase  of  real  estate, 
which  contract  was  entered  into  by  and 
between  Chewning  &  Rose,  real-estate 
agents,  and  Dr.  H.  Wythe  Davis,  on  the 
12th  of  January,  1889,  whereby  Chewning 
&  Rose  undertook,  as  agents  of  said  John 
W.  Gordon,  to  sell  to  suid  H.  W.  Davis  60 
feet  ot  ground  at  the  corner  of  Cary  and 
Ltinden  streets,  in  the  city  of  Richmond; 
and.  at  the  time  of  the  alleged  contract; 
Chewning  &  Rose  executed  the  following 
paper :  **  Richmond,  Va.,  January  12lh,  1889. 
Received  of  Dr.  H.  W.  Davis  five  dollars, 
current  money,  on  purchase  of  a  lot  at 
north-east  corner  of  Cary  and  Linden 
streets,  fronting  sixty  feet  on  Cary  street 
by  a  depth  of  100  feet  to  an  alley,  for  the 
price  of  twenty-four  hundred  dollars,  pay- 
able as  follows:  One-fourth  cash;  bal- 
ance at  six,  twelve,  and  eighteen  months. 
CuEWNiNO  &  Rose,  Agents  for  John  W. 
Gordon. "  It  was  to  enforce  this  contract 
that  the  plan  tiff's  bill  was  filed.  After  set- 
ting forth  the  contract,  the  plaintiff  al- 
leges tliat  on  the day  of  .Jiiuuary, 

1889,  as  soon  as  aa  examination  ot  the 
title  to  said  property  could  be  conven- 
iently made,  and  which  was  begun  at 
once,  an  abstract  of  which  is  exliibited 
with    the   bill,  be  tendered   to   the  said 
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Cbewnlng  &  Roee,  agents  (or  said  John 
W.  Gordon,  and  afterwords  to  the  said 
Gordon  hlmselt,  the  sum  of  9600  In  cur- 
rency, a  note  for  f618,  payable  to  the  or- 
der of  said  John  W.  Gordon,  at  6  months, 
a  note  for  $636,  payable  to  his  order,  at 
12  months,  and  a  note  for  $654.  payable 
to  his  order,  at  18  months,  together  with 
a  deed  of  trust  conveying  said  property 
to  secure  the  payment  of  the  said  notes, 
and  demanded  of  said  Chewning  &  Rose, 
agents  as  aforesaid,  a  deed  of  general  war- 
ranty, conveying  said  property  to  the 
plaintiff;  that  said  agents  refused  to  com- 
ply with  the  terras  of  sale,  beca  use,  as  they 
alleged,  the  said  John  W.  Gordon  had 
instructed  them  not  to  do  so,  and  the  said 
Gordon  also  declined  said  tender,  and  re- 
fused to  comply  with  said  contract,  alleg- 
ing as  an  excuse  that  said  Chewning  & 
Rose  were  not  authorized  to  make  said 
sale;  that  the  plaintiff  has  fully  compiled 
with  the  terms  of  said  contract  ou  his 
part,  so  far  as  it  was  proper  for  him  to 
do  without  a  delivery  to  him  of  the  deed 
demanded  as  aforesaid;  and  that  the 
plaintiff  Is  no  w,  as  he  has  always  been  since 
the  making  of  said  contract,  ready  and 
anxious  to  comply  with  its  terms.  And 
the  bill  charges  that  the  said  Chewning  & 
Hose  were  the  agents  of  said  John  W. 
Gordon,  and  authorized  to  make  said  con- 
tract of  sale.  And  the  prayer  of  the  bill 
Is  that  John  <V.  Gordon  be  made  a  party 
defendant  thereto,  and  required  to  an- 
swer the  same,  but  waiving  answer  un- 
der oath,  and  that  said  John  VV.  Gordon 
be  required  to  speciflcally  perform  said 
contract,  and  for  general  relief,  etc. 

The  defendant,  John  W.  Gordon,  an- 
swered, saying  that  the  contract  for  the 
sale  of  the  lot  which  was  entered  into  by 
said  Davis  with  Chewning  &  Rose,  as 
agents,  was  entered  into  without  any  au- 
thority from  him  to  said  Chewning  & 
Rose,  as  his  agents,  to  make  such  contract 
or  such  sale,  and  denies  that  he  Is  In  any 
way  bound  by  the  same.  He  says  it  Is 
true,  as  alleged  In  the  bill,  that  said 
Davis  offered  to  comply  with  the  provis- 
ions of  said  contract,  but  that  respondent 
declined  to  allow  him  to  do  so,  because 
he  repudiated  said  contract,  and  consid- 
ered that  he  was  in  no  way  bound  by  the 
same,  etc.  Depositions  were  taken  on 
both  sides,  and  the  canse,haying  been  reg- 
ularly matured,  came  on  and  was  heard 
on  the  6th  day  of  July,  1889,  when  the  said 
chancery  court  entered  the  following  de- 
cree: "This  day  this  cause  came  on  to  be 
again  heard  upon  the  bill  of  the  plaintiff, 
the  answer  of  the  defendant,  this  day  or- 
dered to  be  filed  by  leave  of  the  court, 
and  the  greneral  replication  thereto,  and 
upon  the  depositions  taken  In  the  cause, 
and  was  argued  by  counsel.  On  con- 
sideration whereof,  the  court,  for  reasons 
appearing  in  a  written  opinion  filed  herein, 
doth  adjudge,  order,  and  decree  that  the 
said  bill  be,  and  the  same  is  hereby,  dis- 
missed, but  without  prejudice  to  any  legal 
rights  or  remedies  the  plaintiff  may  have; 
and  doth  further  decree  that  the  said 
plaintiff  shall  pay  to  the  said  defendant 
his  costs  in  this  suit. "  From  this  decree 
the  plaintiff  obtained  an  appeal  to  this 
court. 


The  sole  question  to  be  determined  is, 
were  Chewning  &  Rose  authorized,  as  the 
agents  of  John  VV.  Gordon,  to  make  the 
contract  in  question?  The  answer  to 
this  question  depends  upon  thenature  and 
extent  of  the  authority  conferred  by  John 
W.  Gordon  upon  Chewning  &  Rose,  it  not 
being  denied  by  the  former  that  the  latter 
were  his  agents  in  a  limited  and  restricted 
sense.  Agencies  arecommonly  divided  into 
two  sorts:  (1)  A  general  agency;  (2)  spe- 
cial agency.  A  general  agency  properly  ex- 
ists where  there  is  a  delegation  of  authority 
to  do  all  acts  connected  with  a  particular 
trade,  business,  or  employment.  On  the 
other  hand,  a  special  agency  exists  when 
the  authority  delegated  Is  to  do  a  single  act. 
Thus  a  person  who  is  authorized  by  his 
prinrlpal  to  execute  all  deeds,  sign  all  con- 
tracts, or  purchase  all  goods  required  in  a 
particular  trade,  business,  or  employment, 
is  a  general  agent  in  that  trade,  business, 
or  employment.  But  a  person  who  is  au- 
thorized by  his  principal  to  execute  a  par- 
ticular deed,  or  to  sign  a  particular  con- 
tract,  or  to  purchase  a  particular  parcel 
of  merchandise,  is  a  special  agent.  Story, 
Ag.  §  17.  The  same  author,  in  section  18, 
says:  "A  person  is  sometimes  (although, 
perhaps,  not  with  entire  accuracy)  called 
a  general  agent,  who  is  not  appointed 
with  powers  so  general  as  those  above 
mentioned,  but  who  has  a  general  author- 
ity in  regard  to  a  particular  object  or 
thing;  as,  for  example,  to  buy  and  sell  a 
particular  parcel  of  goods,  or  to  nego- 
tiate a  particular  note  or  bill,— his  agency 
not  being  limited  In  the  buying  or  selling 
such  goods,  or  negotiating  such  note  or 
bill,  to  any  particular  mode  of  doing  it. " 
8o  an  agent,  who  is  appointed  to  do  a 
particular  thing  In  a  prescribed  mode,  is 
often  called  a  special  agent,  as  contradis- 
tinguished from  a  general  agent ;  and  in 
section  19  it  is  said :  "  On  the  other  hand, 
(although  this  is  not  the  ordinary  com- 
mercial sense,)  a  person  is  sometimes  said 
to  be  a  special  agent,  whose  authority, 
although  it  extends  to  do  acts  generally 
In  a  particular  business  or  employment. 
Is  yet  qualified  and  restrained  by  limita- 
tions, conditions,  and  restrictions  of  a  spe- 
cial nature.  In  such  a  case  the  agent  is 
deemed,  as  to  the  person  dealing  with 
him  in  ignorance  of  such  special  limita- 
tions, conditions,  and  restrictions,  to  be  a 
general  agent;  although,  as  between  him- 
self and  his  principal,  he  may  be  deemed  a 
special  agent.  In  short,  the  true  distinc- 
tion (as  generally  recognized)  between  a 
general  and  a  special  agent  (or,  as  he  Is 
sometimes  called,  a  particular  agent)  is 
this:  A  general  agency  does  not  Import 
an  unqualified  authority,  but  that  which 
is  derived  from  a  multitude  of  instances, 
or  in  the  general  course  of  an  emi)loyment 
or  business;  whereas,  a  special  agency  is 
confined  to  an  individual  transaction." 

The  author,  in  this  concise  statement  of 
the  law,  covers  all  the  ground  essential  to 
the  proper  consideration  of  every  practi- 
cal distinction  that  may  be  taken  between 
a  general  and  a  special  agency.  It  is  ot 
the  utmost  importance  to  carefully  dis- 
criminate between  general  Hgents  and  spe- 
cial agents,  as  to  the  rights  and  responsi- 
bilities, the  duties   and  the  obligations, 
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both  of  principals  and  aKente,  as  the  prin- 
ciplee  applicable  to  the  one  frequently  have 
no  application  whatever  to  the  other. 
To  perform  this  task  snccessfally,  and 
with  dae  regard  for  the  rights  of  all  per- 
sons interested,  it  is  important  to  Iceep 
constantly  in  mind  what  has  been  already 
stated,  the  distinction  commonly  talten 
between  the  case  of  a  general  agent  and 
tliat  of  a  special  agent,  the  former  being 
appointed  to  act  in  his  principal's  affairs 
generally,  and  the  latter  to  act  concerning 
some  particular  object.  Id  the  former 
case,  the  principal  will  be  bound  by  the 
acts  of  his  agent  within  the.  scope  of  the 
geoeral  authority  conferred  on  him,  al- 
though be  violates  by  those  acts  his  pri- 
vate instrnctions  and  directions,  which 
are  given  to  him  by  the  principal,  iimit- 
iuK,  qualifying,  suspending,  or  prohibiting 
the  exercise  of  such  authority  under  par- 
ticular circumstances.  But,  on  the  con- 
trary, in  the  case  of  a  special  agency,  if  the 
agent  exceeds  the  special  and  limited  an- 
tliority  conferred  on  him,  the  principal  is 
not  bound  by  bis  ads,  but  they  become 
mere  nullities,  so  far  as  be  is  concerned ; 
Qoless,  indeed,  he  has  held  him  out  as  pos- 
Bessing  a  more  enlarged  authority.  Story, 
Ag.  §  126,  and  authorities  there  referred 
to;  and,  among  them,  2  Kent,  Com.  §  41, 
(4th  Ed.)  pp.  620,  621;  3  Chit.  Commer. 
Law,  J98;  Smith,  Merc.  Law.  (2d  Ed.)  5S- 
62;  Fenn  v.  Harrison,  3  Terra.  R.  757; 
Howard  v.  Braithwaite,  1  Ves.  &  B.  209- 
210;  Whitehead  v.  Tuckett,  15  East.  408. 

'The  ground  of  this  distinction,"  says 
Story,  "Is  the  public  policy  of  preventing 
rands  upon  innocent  persons,  and  the  en- 
couragement of  confidence  in  dealings  with 
agents.  If  a  person  is  held  out  to  third 
persons,  or  to  the  public  at  large,  by  the 
priocipal,  as  having  a  general  authority 
to  act  fur  and  to  bind  him  in  a  purtlcular 
business  or  employment,  it  would  be  the 
height  of  injustice,  and  lead  to  the  gross- 
est frauds,  to  allow  him  to  set  up  his  own 
secret  and  private  instructions  to  the 
agent  limiting  that  authority,  and  thus 
to  defeat  his  acts  and  transactious  under 
the  agency,  when  the  party  dealing '»i^ 
bim  had,  and  could  have,  no  notice  of  such 
instrnctions.  In  such  cases  good  faith  re- 
qaires  that  the  principal  should  be  bound 
by  the  acts  of  the  agent  within  the  scope 
of  his  general  authority ;  for  he  has  held 
bim  oirt  to  the  public  as  competent  to  do 
the  acts,  and  to  bind  him  thereby.  The 
maxim  of  natural  Justice  here  applies  with 
its  full  force,  that  be  who,  without  inten- 
tional fraud,  has  enabled  any  person  to 
do  an  act  which  must  be  injurious  to  him- 
self, or  to  another  innocent  party,  shall 
himself  BoHer  the  Injury  rather  than  the 
binocent  party  who  has  placed  confidence 
in  bim.  The  maxim  is  founded  in  the 
sonndest  ethics,  and  is  enforced  to  a  large 
extent  by  courts  of  equity.  Of  course  the 
maxim  falls  in  its  application  when  the 
party  dealing  with  the  agent  has  a  full 
linowledge  of  the  private  Instructions  of 
the  agent,  or  that  he  is  exceeding  his  au- 
thority." Story,  Ag.  §  127.  The  same  au- 
thor, after  stating  the  exemplification  of 
the  rule  in  the  civil  law  as  to  the  distinc- 
tion between  a  general  and  a  special  ugen- 
<7,  says:  "The  iilastrations  in  our  law  of 


the  same  distinction  between  general 
agents  and  limited  or  special  agents  may 
be  familiarly  seen  in  the  common  case  of 
factors,  known  to  be  such.  They  possess 
a  general  authority  to  sell;  and  If,  in  sell- 
ing, they  violate  their  private  Instruc- 
thms,  the  principal  Is,  nevertheless,  bound. 
And  it  makes  no  difference,  in  a  case  of 
this  kind,  whether  the  factor  (If  known  to 
be  such)  has  been  ordinarily  employed  by 
the  principal  to  sell,  or  whether  it  Is  the 
first  and  only  instance  of  his  being  so  em- 
ployed by  the  principal  to  sell ;  for  still, 
being  a  known  factor,  he  is  held  out  i>y 
the  principal  as  possessing,  in  effect,  all 
the  ordinary  general  authority  of  a  factor 
in  relation  to  the  particular  sale.  But  if 
a  common  person,  not  being  a  factor, 
should  be  authorized  to  make  a  like  sale, 
and  he  should  violate  his  private  instruc- 
tions, qnd  deviate  from  his  authority  in 
the  sale,  the  principal  would  not  be  bound. 
In  such  a  case  no  general  authority  is  pre- 
sumed, and  be  who  deals  with  such  an 
agent  deals  with  him  at  his  own  peril; 
for,  in  such  a  case,  the  principal  has  not 
held  the  agent  out  as  a  generni  agent." 
However  apt  the  above  illustration  may 
be  in  the  case  of  factors  known  to  be  such, 
the  doctrine  applicable  to  that  class  of 
agents  can  have  but  a  limited  influence  in 
iliustratinK  the  case  of  agents  who,  as  in 
the  present  case,  are  real-estate  brokers, 
as  a  factor  differs  from  a  broker  in  certain 
important  particulars.  Real-estate  bro- 
kers negotiate  the  sale  or  purchase  of  real 
estate.  Their  powers  are  ordinarily  limit- 
ed to  negotiating  a  contract,  and  do  not 
extend  to  the  execution  of  a  contract  of 
pui-chase  or  sale,  and  in  this  respect  they 
differ  from  merchandise  brokers.  The 
broker  may  be  employed  orally  or  by  writ- 
ing; and  he  may  he  authorized  to  make  a 
contract  for  the  sale  or  lease  of  real  estate, 
which  will  be  sufficient,  under  the  statute 
of  frauds,  by  an  instrument  not  under  seal, 
and  even  by  parol;  but  he  may  not  attach 
a  seal  to  the  instrument  made  under  such 
an  authority.  An  authority  "to  close  the 
bargain **  is  not  an  autliority  to  sign  the 
name  of  the  principal  to  a  contractor  sale. 
3  Wait,  Act.  &  Def.  1!86,  2S7,  and  authori- 
ties  cited.  The  same  author,  discussing 
the  case  of  factors  and  commission  mer- 
chants, at  page  280,  says :  "A  factor  is  an 
agent  employed  to  sell  gOods  consigned 
or  delivered  to  him  by  or  for  his  principal  for 
a  commission  usually  called  a  'factorage' 
or  'commission.'  Hence  he  is  often  called 
a 'commission  merchant' or  'consignee;' 
the  goods  received  by  bim  for  sale  are 
called  a 'consignment.'  There  seems  to 
be  no  substantial  difference  in  law  be- 
tween n  'factor'  and  a  'commission  mer- 
chant.' The  words  are  ordinarily  used 
interchangeably.  A  factor,  as  we  have 
seen,  differs  materially  from  a  broker.  He 
is  intrusted  with  the  possession,  manage- 
ment, and  disDosal  of  the  consigned  prop- 
erty. He  may  sell  in  his  own  name,  and 
may  receive  and  enforce  payment."  And 
in  Story  on  Agency,  after  defining  the 
terras  "broker"  and  "factor"  in  substan- 
tially the  same  language  as  that  employed 
in  3  Wait,  §  28  et  seq.,  it  is  said:  "Proper- 
ly speaking,  a  broker  Is  a  mere  negotiator 
between  the  other  parties,  and  he  never 
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ucts  In  his  own  name,  but  in  the  names  of 
those  who  empluy  him.  Where  lie  is  em- 
ployed to  buy  or  sell  goods,  he  is  not  in- 
trusted with  the  custody  or  possession  of 
them,  and  is  not  authorized  to  buy  or  to 
sell  tbem  in  his  own  name.  He  is  strictly, 
therefore,  a  middle-man,  or  Intermediate 
negotiator  between  the  parties;  and,  for 
some  purposes,  (asfor  the  purpose  of  sign- 
Ingacontract  within  thestutute  of  frauds,) 
be  is  treated  as  the  agent  of  both  parties. 
Hence,  when  be  is  employed  to  buy  and 
sell  goods,  he  is  accustomed  to  give  to  the 
buyer  a  note  of  the  sale,  commonly  called 
a  'sale  note,'  and  to  the  seller  a  like  note, 
commonly  called  a 'bought  note,' In  bis 
own  name,  as  agent  of  each,  and  thereby 
they  are  respectively  bouud,  if  he  has  not 
exceeded  his  authority.  Hence,  also,  it  is 
that  if  a  broker  sells  the  goods  of  bis  prin- 
cipal in  his  own  name,  (without  some  spe- 
cial aathority  to  do  so,)  Inasmuch  as  be 
exceeds  his  proper  authority,  the  princi- 
pal will  lia?e  the  same  rights  and  remedies 
against  the  purchaser  as  If  his  name  bad 
been  disclosed  by  the  broker."  "It  has 
been  already  suggested, "  says  the  author, 
"that  a  broker  is,  for  some  purposes, 
treated  as  the  agent  of  both  parties.  But 
primarily  he  is  deemed  merely  the  agent 
of  the  party  by  whom  he  is  originally  em- 
ployed ;  and  he  becomes  the  agent  of  the 
other  party  only  when  the  bargain  orcon- 
tract  is  definitely  settled  as  to  Its  terms 
between  the  principals ;  for,  as  a  middle- 
man, he  Is  not  Intrusted  to  fix  the  terms, 
but  merely  to  interpret  (as  it  Is  sometimes 
phrased)  between  the  principals."  The 
character  of  a  broker  Is  also  sometimes 
combined  in  the  same  person  with  that  of 
a  factor.  In  such  cases  we  should  care- 
fully distinguish  between  his  acts  in  the 
one  character  and  in  the  other,  as  the 
same  rules  do  not  always  apply  precisely 
to  each.  •  •  •  A  factor  differs  from  a 
broker  in  some  important  particulars.  A 
factor  may  buy  and  sell  in  his  own  name, 
as  well  as  in  the  name  of  his  principal.  A 
broker,  as  we  have  seen,  is  always  bound 
to  buy  and  sell  in  the  name  of  his  princi- 
pal. A  factor  is  intrusted  with  the  pos- 
session, control,  and  disposal  of  the  goods 
to  be  bought  or  sold,  and  has  a  special 
I)roperty  in  them  and  a  lien  on  them.  A 
broker,  on  tbe  contrary,  usually  has  no 
such  possession,  management,  control,  or 
disposal  of  the  goods,  and  consequently 
has  no  such  special  property  or  lien." 

Guided  by  these  principles,  we  must  turn 
to  the  evidence  in  the  cause  in  order  to  de- 
termine whether  Cbewning  &  Uose,  as 
agents  of  John  W.  Gordon,  had  authority 
to  make  tbe  contract  of  sale  in  question, 
and  to  bind  Gordon  thereby.  They  Insist 
that  they  were  his  general  agents,  and 
that  they  had  full  authority  from  him  to 
make  tbe  sale  and  to  bind  him  thereby. 
He,  on  the  other  hand, contends  that  they 
were  merely  special  agents,  with  limited 
authority,  and  that  he  never  delegated  to 
them  any  authority  to  make  the  contract 
of  sale  sought  to  be  enforced  in  this  suit 
nor  to  make  any  sale  except  subject  to  his 
approval.  In  the  court  below, the  learned 
chancellor  (Fitzhugh)  dismissed  the  plain- 
tiff's bill,  on  the  ground  that  tlure  was  an 
irreconcilable  conflict  in  the  testimony  as 


to  the  extent  of  the  authority  ddegated 
by  Gordon  to  Chewnlng&Bose  as  agents; 
and  that  there  was  such  conflict,  he  stated, 
that  it  would  be  a  waste  of  time  to  show 
in  detail,  as  it  was  apparent  on  the  face  of 
the  depositions.  In  the  light  of  the  evi- 
dence in  the  cause,  the  conclusion  arrived 
at  by  the  chancellor  is,  in  our  opinion,  un- 
doubtedly the  correct  one.  The  following 
facts  may  be  stated  as  either  undisputed 
or  established  by  such  an  overwhelming 
weight  ofevldence  as  to  renderany  conten- 
tion to  the  contrary  absurd:  The  proper- 
ty in  controversy  is  part  of  a  lot  of  land 
commencing  at  the  north-west  comer  of 
Gary  and  Linden  streets,  extending  west 
1*20  feet,  fronting  on  snld  Gary  street,  and 
extending  back  100  feet  to  an  alley.  The 
appellee,  John  W.  Gordon,  purchased  the 
property  on  or  about  the  1st  of  March, 
1887,  at  an  auction  sale  conducted  by 
Cbewning  &  Rose,  real-estate  agents, 
and  was  thus  bought  for  specnlation; 
and,  having  been  so  bought,  the  pur- 
chaser, Gordon,  said  to  Cbewning  &  Rose, 
"  It  is  for  sale  again ;"  and  expressed  a  de- 
sire that  they  would  sell  lt,'but  no  definite 
price  was  then  fixed  upon  tbe  property. 
Cbewning  &  Rose  had  before  this  sold  other 
properties  for  Gordon,  and  they  had,  in 
each  ease,  before  closing  thocon tract,  sut>- 
mitted  tbe  offer  to  him  for  his  approval  or 
rejection.  .  Gordon  bad  received  several 
proposals  to  purchase  the  corner  lot,  and 
for  as  much  as  40  fret  on  the  corner,  but 
always  declined  to  sell  the  corner  first, 
and  was  repeatedly  and  urgently  advised 
by  Cbewning  &  Rose  not  to  sell  the  corner 
first.  They  frequently  said  to  Gordon 
they  could  sell  the  corner  lot  for  a  good 
price  at  any  time,  and  more  than  once 
mentioned  offers  by  parties  who,  for  the 
sake  of  securing  the  corner  lot,  would  also 
buy  the  next  one  or  two  lots  to  It.  And 
they  (Cbewning  &  Rose)  represented  that 
the  purchaser  might  put  up  a  grog-shop 
there  and  ruin  the  prospects  of  the  remain- 
ing property,  and  that  thty  must  make 
tbe  •■orner  lot  sell  the  others.  Not  very 
long  alter  the  pnrchasa  of  this  property  by 
Gordon,  the  opposite  or  south-eastern  cor- 
ner of  Cary  arid  Linden  streets  was  men- 
tioned in  the  city  newspapers  as  a  desira- 
ble site  for  the  erection  of  the  proposed 
Clay  Ward  Market-House,  and  a  discussion 
of  the  subject  in  the  papers  about  that 
time  had  the  effect  of  bringing  this'proper- 
ty  into  favorable  notice,  and  tbe  subse- 
quent action  of  the  city  council  (presently 
to  be  more  particularly  referred  tcj)  great- 
ly stimulated  the  demand  therefor.  The 
proposed  erection  of  the  Clay  Ward  Mar- 
ket met  with  considerable  opposition,  and 
for  some  months  the  discusHlon  of  tbe  sub- 
ject seemed  to  cease,  and  the  i-esult  was  a 
lull  in  the  demand  for  property  in  the  im- 
mediate neighborhood  of  the  proposed  site 
for  the  new  market-bouse.  During  this 
period,  in  tbe  summer  of  188S,  at  the  in- 
stance and  l)y  the  persuasion  of  Cbewning 
&  Rose,  Gordon  was  Induced  to  let  them 
try  this  property  at  public  auction ;  con- 
sequently the  property  was  advertised  to 
be  sold  in  lots  of  20  feet  each,  fronting  on 
Cary  street.  A  few  days  prior  to  the  day 
appointed  for  the  auction  sale,  Gordon 
had  a  conference  with  Cbewning  &  Rose  iu 
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order  that  tbey  might  be  informed  as  to 
tiie  iiitnluiam  prices  at  wlilch  the  lots 
woald  be  allowed  to  go  at  auction ;  and 
on  tliis,  as  on  other  occasions,  they  ad- 
rtoed  Gordon  either  to  eell  the  property  as 
a  whole,  or  to  first  put  up  the  lots  furthest 
from  the  corner.  Accordingly,  a  rough 
sketch  or  diagram  was  made,  di  riding  the 
property  Into  six  lots  ol  20  feet  each,  and 
several  scales  of  prices  were  suggested  and 
made,— some  of  them  by  Mr.  Rose,  of  the 
firm  of  Chewning  &  Rose,  and  some  by 
Gordon, — In  which  the  prices  varied  from 
|S6  per  foot  for  the  corner  lot  to  $80  for 
the  lot  most  remote  from  the  cocuer ;  the 
object  being  to  arrive  at  a  price  in  the  ag- 
gregate  for  all  the  lots,  the  lowest  scale 
which  Gordon  agreed  to  accept  making 
tbeaggregatepricefor  all  the  lots  about 
14.600;  the  lowest  price  per  foot  being  f  30, 
which  was  for  the  lot  furthest  From  the 
comer,  which  was  to  be  first  put  up.  Very 
few  people  attended  the  proposed  auction, 
and  Mr.  Rose,  who  was  the  auctioneer  of 
the  firm  of  Chewning  &  Rose,  declined  to 
olTer  the  property  at  auction,  saying  be 
would  not  put  up  the  property ;  that  be 
knew  the  crowd,  and  that  every  would-be 
buyer  wanted  the  corner  lot,  which  they 
were  determined  not  to  sell  first.  From 
the  day  of  the  proposed  auction  sale  until 
the  12tb  day  of  January,  1889,  the  date  of 
the  alleged  contract  of  sale  bj*  Chewning  & 
Rose,  agents  for  Gordon,  a  period  of  some 
seven  months,  the  latter  agreed  with  the 
former  upon  no  price  for  the  lots  in  ques- 
tion: but  during  that  period  he  several 
times  conferred  with  them  about  the  real- 
estate  market,  and  asked  if  they  had  any 
offer  to  submit  for  these  lots.  Thus  the 
matter  stood  until  the  7th  day  of  March, 
1888,  on  which  day  John  W.  Gordon  left 
lUcbniond  for  North  Carolina;  and  on  the 
same  day.  but  after  Gordon  left  the  city, 
•there  was  a  meeting  of  the  common  coun- 
cil of  the  city  of  RlRhmond,  at  which  a  res- 
olution was  nnanimoDBly  adopted  fixing 
the  location  of  the  Clay  Ward  Market  at  a 
point  very  near  the  property  In  question. 
While  in  North  Carolina  Gordon  received 
telegrams  making  him  offers  lor  this  prop- 
erty, which  induced  htm  to  believe  that 
bis  property  had  suddenly  become  greatly 
in  demand.  He  was  at  a  point  remote 
from  any  railroad,  but,  by  potting  hiniselt 
to  some  trouble,  he  secured  certain  Rich- 
mond papers,  and,  on  searching  them, 
found  the  action  of  the  common  eocncil, 
above  referred  to.  He  thereupon  by  wire 
declined  the  offers  made  him  tor  bis  prop- 
erty, and  at  once  returned  to  Richmond, 
where  he  arrived  on  Sunday,  the  13th  of 
March,  and  after  his  arrival  was  informed 
that  in  his  absence  Chewning  &  Kose  had 
entered  into  a  contract  of  sale  with  Dr.  H. 
W.  I>avi8,  by  which  they  undertook  to  sell 
80  feet  of  the  Cai-y -Street  property,  com- 
mencing at  the  comer,  at  940  per  front  foot. 
Thisaction  was  taken  by  Chewning  &  Rose 
in  the  absence  of  and  without  conferring 
with  Col.  Gordon,  and,  of  course,  without 
his  connent.  The  next  morning,  (Monday, 
the  14th,)  as  soon  as  he  could  reach  their 
office,  he  informed  them  that  he  would  not 
ratify  the  sale;  that  they  had  made  it 
wlthoutauthorityfrom  him;  and  request- 
(h1  them  to  notify  the  purchaser  at  once 


that  he  would  not  approve  it.  Subse- 
quently, on  the  same  day,  Chewning  & 
KuHe,  or  one  of  them,  anxious  for  an  ad- 
justment of  the  matter  without  further 
difiiculty,  requested  Col.  Gordon  to  permit 
them  to  propose  to  the  purchaser  that.  It 
he  would  take  the  remaining  60  feet  at  $35. 
he  (Gordon)  would  then  ratify  the  sale  aa 
to  the  whole  property,  and  Col.  Gordon 
agreed  that  he  would  do  that.  Having  on 
the  next  day  (March  15th)  ascertained  that 
the  board  of  aldermen  had,  on  the  pre- 
vious evening  of  March  14tl),  approved 
the  action  ol  the  common  coc^ncll,  he  went 
Immediately  to  Chewning  &  Rose,  and 
said  to  them  that,  if  they  had  mado  the 
offer  authorized  by  him  on  the  day  before 
to  withdraw  it,  and  they  did  so;  and  Gor- 
don himself  wenttoseethealleged  purchas- 
er, Davis,  and,  faillngto  Bee  him,  left  a  note 
at  his  residence,  informing  him  that  he 
would  not  ratify  the  sale  made  to  him  by 
Chewning  &  Rose.  Mr.  Chewning  had  in- 
formed Col.  Gordon  that  he  (Chewning) 
had,  on  Monday,  thel4th,  notified  Dr.  Davis 
of  his  (Gordon's)  refusal  to  ratify  the  con- 
tract; bu  t  Dr.  Du  vis  testifies  that  Chewning 
had  given  him  nosQch  notification,  but  had 
only  offered  to  sell  him  the  residue  of  the 
property  at  $35  per  foot,  and  that  he  (Da- 
vis) had  no  notice  of  such  refusal  until  he 
received  Col.  Gordon's  note  on  Tuesday. 

The  facts  above  stated  are  either  undis- 
puted or  are  not  seriously  controverted. 
There  are,  however,  other  facts  and  cir- 
cumstances, some  of  which  arc  relied  up- 
on by  the  appellant  to  show  that  Chewn- 
ing &  Ruse  were  the  general  agents  of  Col. 
Gordon,  and  fully  authorized  to  make  the 
sale  in  question  and  bind  him  thereby; 
and  other  facts  and  circumstances  relied 
on  by  the  appellee,  Gordon,  to  show  that 
Chewning  &  Rose  were  his  special  agents 
as  to  the  Cary-Street  property,  and  none 
other,  and  had  no  authority  to  make  the 
sain  in  question,  nor  any  sale,  except  sub- 
ject to  his  approval  or  rejection.  Touch- 
ing the  question  thus  prpsentud.  three  wit- 
nesses—A. J.  Chewning  and  Edward  8. 
Rose,  who  constitute  the  firm  of  Chewning 
&  Rose,  and  A.  J.  Gray,  formerly  a  clerk 
with  Chew  nlng&  Rose — depose  on  behalf  of 
the  appellan  t.  There  is  no  consistency  in  the 
testimony  ol  an.v  two  of  these  witnesses, 
nor  Is  the  testimony  of  eithRr  one  ol  them 
consistent  with  the  appellant's  theory 
of  the  case.  Chewning  says  that  he  was 
authorized  by  Col.  Gordon  to  sell  30  feet  or 
upwards  at  $40  a  foot.  This  was  on  his  ex- 
amination in  chief.  On  cross-examination, 
he  says  he  had  authority  to  sell  30  feet  or 
upwards  at  $40,  and  the  whole  at  $35  a 
foot.  The  witness  Gray,  on  his  re-exam- 
ination by  the  plaintiff,  snys  that  the  in- 
structions of  Col.  Gordon  to  the  firm  were 
to  sell  at  least  40  or  60  feet  at  $40  a  foot ; 
and  that  they  did  not  have  authority  to 
sell  30  feet,  for  instance,  as  the  lots  were 
laid  oB  In  20-foot  lots,  and  that  they  did 
not  have  authority  to  sell  less  than  2  or  3 
lots  of  20  feet  each;  while  the  witness 
Rose,  on  his  cross-examination,  says  that 
they  had  authority  to  sell  the  corner  lot 
at  $-30,  meaning,  as  he  says,  by  the  corner 
lot,  20  feet ;  thus  showing  a  very  wide  dis- 
crepancy between  the  members  of  the 
firm  of  Chewning  &  Rose,  and  between 
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each  of  them  and  their  former  clerk,  who 
was  In  their  office  for  a  considerable 
length  of  time  while  they  had  this  property 
for  sale,  and  was  cognlzantof  what  trans- 
pired there  in  respect  to  the  dealings  in  re- 
gard to  this  property.  We  therefore  see, 
us  respects  the  authority  of  Chewning  & 
Rose  to  sell,  Mr.  Chewning  assertlnR  au- 
thority to  sell  30  feet,  but  admitting  that 
be  bad  none  to  sell  lena  than  30  feet;  Mr. 
Gray  claiming  that  they  bad  authority  to 
sell  at  least  40  feet,  but  not  less  than  that, 
while  Mr.  Rose  claims  that  they  had  au- 
thority to  sell  as  little  as  2U  feet.  Again, 
Mr.  Chewning  says  that  he  never  advised 
Col.  Gordon  not  to  sell  the  corner  lot  first, 
bat,  on  the  contrary,  advised  him  to  do 
so.  Mr.  Rose  says  he  does  not  recollect, 
but  he  very  probably  did  so  advise  him; 
and  Mr.  Gray  says  positively,  and  with- 
out hesitation,  that  he  had  frequently 
heard  Mr.  Chewning,  certainly,  and  be 
thinks  Mr.  Rose,  also,  advise  Col.  Gor- 
don not  to  sell  the  corner  lot  first;  thus 
again  exhibiting  their  inconsistencies  ol 
statements.  Mr.  Chewning  again  says 
that  Col.  Gordon  never  mentioned  any 
special  terms  upon  which  the  property 
was  to  be  sold,  but  said,  "npon  the  usual 
terms ; "  and  Mr.  Rose  says  that  no  price 
or  terms  were  ever  fixed  by  Col.  Gordon, 
except  when  the  auction  sale  was  pro- 
posed, and  that  tbeywere  then  fixed  with 
reference  alone  to  the  proposed  auction  sale. 
What  the  "usual  terms"  are  the  record 
does  not  inform  us,  nor  did  the  plaintiff 
(the  appellant)  In  any  way  attempt  to 
show  what  the"  usual  terms  "are.  Surely 
there  can  be  no  reasonable  pretense  for 
claiming  authority  to  sell  privately  half 
of  these  lots,  including  th?  corner,  at  a 
price  and  upon  terms  admitted  to  have 
been  arranged  with  reference  to  the  pro- 
posed auction  sale  alone,  and  especially  as 
Col.  Gordon  had  determined,  at  the  urgent 
solicitation  of  Chewning  &  Rose,  to  sell 
the  property  as  a  whole,  or  to  sell  first 
tbelots  furthest  from  the  corner,  and  when 
they  hadgiven  such  excellent  reasons  for  so 
doing,  and  when  the  sale  In  qucHtion  was 
madeslxmontbsafter  the  time  fixed  for  the 
auction  sale, and  with  reference  to  which 
alone  the  only  price  ever  agreed  upon  was 
fixeil  by  Col.  Gordon.  If  no  price  was 
ever  fixed  at  any  other  time,  or  for  any 
other  purpose,  as  admitted  by  Mr.  Rose, 
why  was  not  the  arrangement  as  to  the 
proposed  auction  sale  caried  out  In  other 
respects?  Why  did  not  Ciiewutng  &  Rose 
sell  the  property  as  a  whole,  or  sell  first 
the  lot  most  remote  from  the  corner?  Can 
there  be  any  question  as  to  the  fact  that 
Col.  Gordon  never  authorized  the  sale  in 
the  manner,  on  the  rerms,  or  at  the  price 
set  forth  In  the  contract  sought  to  be  en- 
forced in  tills  suit?  We  think  not.  It  fol- 
lows, therefore,  that  the  sale  made  by 
Chewning  &  Rose  to  Dr.  Davis  was  with- 
out authority  from  Col.  Gordon,  and  he  is 
not  bound  thereby. 

Chewning  &  Rose  claim  that  they  were 
the  exclusive  agents  for  the  sale  ol  these 
lots,  and  yet  it  is  established  by  indubita- 
ble proof,  and  they  admit,  that  the  same 
property  was  In  the  hands  ol  E.  A.  Catlin 
and  other  real-estate  agents,  to  whom 
Col.  Gordon  bad  delegated  pi-ecisely  the 


same  authority  as  that  conferred  upon 
Cliewning  &  Ruse,  and  that  was  to  watch 
the  real-estate  market,  hunt  up  and  nego- 
tiate with  proposed  purchasers,  and  to 
submit  any  offers  made  to  him  for  his  ap- 
proval or  rejection.  And  Mr.  Chewning 
says  if  any  other  agent  had  brought  Col. 
Gordon  a  satisfactory  offer  he  supposes 
he  would  have  accepted  it.  The  forgetful- 
ness  or  inaccuracy  of  Mr.  Chewning  is  well 
illustrated.in  his  denial,  on  cross-examina- 
tion, that  he  had  ever  before  sold  any 
property  for  Col.  Gordon,  when,  in  his 
own  dep<isition.  Col.  Gordon  proves  that 
.  he  had  made  several  sales  for  him  before, 
and  actually  produced  and  filed  the  ac- 
count of  such  sales  furnished  him  by 
Chewning  &  Rose.  And  again,  the  same 
fact  is  illustrated'  by  Chewning's  state- 
ment (before  referred  to)  to  Col.  Gordon 
that  he  had  notified  Dr.  Davis  of  his  (Gor- 
don's) refusal  to  ratify  the  sale  in  ques- 
tion, when  Dr.  Davis  testifies  that  Chewn- 
ing gave  him  no  such  information,  and 
that  the  first  notice  he  had  of  the  fact  was 
when  he  received  Col.  Gordon's  note,  a 
day  later.  Mr.  Catlin  testifies  as  to  the 
time  and  place  of  an  Interview  between 
Chewning  &  Rose,  Col.  Gordon,  and  him- 
self, and  states  in  detail  what  was  said. 
Col.  Gordon  at  first  did  not,  it  is  trne,  re- 
member the  interview:  but  when  it  was 
called  to  his  attention  he  did  remember  It, 
though,  with  Commendable  candor,  he 
states  that  he  does  not  remember  what 
occurred  at  It.  Chewning  &  Rose  tried  to 
disprove  the  interview  by  showing  that 
Mr.  Catlin  came  to  their  office,  where  the 
interview  took  place,  on  business  other 
than  anything  connected  with  Col.  Gor- 
don's affairs.  But  Mr.  Catlin,  in  the  out- 
set, had  said  that  he  went  to  the  office 
about  another  matter;  but  he  testifies 
that  while  there  Col.  Gordon  came  in,  and 
that  Chewning  &  Rose  then,  in  his  pres-  . 
ence,  tried  to  induce  Col.  Gordon  to  with- 
draw this  property  from  his  hands,  which 
he  could  not  do.  And  Mr.  Catlin  is  sus- 
tained by  Col.  Gordon,  who,  though  not 
recollecting  the  particulars  of  the  inter- 
view above  referred  to,  does  testify  that 
soon  after  the  discussion  commenced  in 
the  newspapers  as  to  the  site  for  the  Clay 
Ward  Market  he  received,  through  Mr.  Cat- 
lin, an  offer  o!  f  35  per  foot  for  the  whole 
property,  and  that  he  promptly  refused 
the  offer;  that  Catlin  then  asked  him  to 
name  his  price,  which  Gordon  declined  to 
do,  saying  he  did  not  care  to  name  any 
price  Just  then,  but  that  he  (Catlin)  might 
submit  any  bonti  Ude  offer  above  f  40  per 
foot  for  the  whole  property;  that  he  sub- 
sequently communicated  the  particulars 
of  this  interview  to  Chewning  &  Rose,  and 
told  them  that  he  had  declined  what  he 
considered,  or  what  might  be  considered, 
an  offer  of  f35  per  foot  for  the  whole  prop- 
erty, and  that  they  said  he  had  done  right. 
And  Col.  Gordon  testifies  that  this  offer 
by  Catlin  was  not  referred  to  Chewning 
&  Rose  for  determination  as  to  whether  it 
should  be  accepted  or  not,  as  Intimated 
in  the  deposition  of  Mr.  Gray;  that  he 
had  positively  declined  the  offer  before  say- 
ing anything  to  them,  and  only  mentioned 
the  offer  to  them  that  they  might  know 
that  the  property  was  being  inquired  tor. 
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In  addition  to  tbe  depositions  of  Mr.  Cat- 
Un  and  of  Col.  Gordon  hiniHelf,  on  behalf 
ol  the  latter,  the  depositions  of  Robert 
Lecky.  Jr.,  and  G.  B.  Picot,  clerks  In  Col. 
Gordon's  office,  were  also  taken.  Mr. 
liecky  testifies  that  he  had  heard  Mr. 
Gray  (who  testified  on  behalf  of  the  plain- 
tiff) tell  Col.  Gordon  that  he  had  frequent- 
ly beard  Cbewolng  &  Rose  advise  him  not 
to  sell  tbe  comer  lot  first,  and  not  to  sell 
the  property  except  as  a  whole.  Mr.  Picot 
testifies  that  he  heard  Mr.  Gray  tell  Col. 
Gordon  that  he  had  frequently  heard  him 
tell  Chewning  &  Rose  that  he  would  not 
Bell  this  property  except  as  a  whole,  or 
nnless  tbey  sold  the  lots  farthest  from  the 
comer,  first.  Now,  Mr.  Gray  was  a  wit- 
ness introduced  on  behalf  of  tbe  plaintiff, 
and  on  bis  cross-examination,  the  proper 
fonndation  bavinKbeen  laid,  he  was  asked 
if  he  bad  not  made  the  statements  testi- 
fied to  by  Lecky  and  Picot,  and  he  denied 
having  made  them.  It  is  obvious,  taking 
tbe  testimony  of  Gray,  as  it  should  be  tak- 
en, in  connection  with  that  of  Lecky  and 
Picot,  who  distinctly,  clearly,  and  direct- 
ly state  what  Gray  suld  in  tbeir  presence 
and  hearing,  that  the  weight  of  evidence 
1b  very  greatly  in  favor  of  the  appellee  as 
to  the   manner  In  which   Col.  Gordon  re- 

?uired  this  property  to  be  disposed  of. 
n  other  words,  the  evidence  "learly  es- 
tabliohes  that  the  property  wa.-  lo  be  sold 
as  a  whole,  or  the  lots  furtl'eHt  from  the 
comer  to  be  sold  first. 

Moreover  tbe  plaintiff  (appellant  here) 
invoked  the  aid  of  established  custom,  and 
to  that  end  took  the  depositions  of  sev- 
eral real-estate  agents,  but  from  them  he 
derived  no  comfort.  On  the  contrary, 
tbey,  with  possibly  one  exception,  testify 
directly  and  positively  that,  under  similar 
drcamstances,  they  would  by  no  means 
havefplt  authorized  to  close  a  sale  with- 
oot  conferring  with  the  owner  or  princi- 
pal. And,  further,  in  order  to  uphold  his 
claim  that  Chewning  &  Rose  were  the  gen- 
eral agents  of  Col.  Gordon,  were  by  him 
clothed  with  ample  authority,  and  held 
oat  to  tbe  public  as  such,  tbe  appellant 
places  much  reliance  on  tbn  fact  tha  t  tbe 
proposed  auction  sale  was  advertised  in 
one  or  more  of  the  newspapers  of  the  city 
of  Richmond,  and  that  the  bill  for  adver- 
tising was  presonted  by  Chewning  &  Rose 
to  Col.  Gordon,  and  was  paid  by  him. 
Certainly  he  paid  the  bill,  for  at  their  In- 
stancebe  had  authorized  Chewning  &Rose 
to  try  the  property  at  public  auction,  and, 
although  no  sale  was  thereby  effected,  be 
was  responsible  for  the  expense  thus  in- 
curred, especially  as  there  was  no  special 
contract  to  tbe  contrary. 

But  tbe  question  presents  Itself,  if  Chewn- 
ing &  Rose  were  the  general  figents  of  Col, 
Gordon,  and,  as  such,  were  clothed  with 
fall  power  and  authority  to  make  tbe  sale 
and  bind  him  thereby,  without  submit- 
ting their  action  to  him,  then  why  did  they 
not  arrange  for  the  proposed  auction  sale 
without  consulting  him?  Why  was  it 
necessary  to  submit  their  proposition  for 
a  sale  at  auction  to  him,  to  urge  his  ac- 
ceptance of  same,  and  to  arrange  before- 
hand, ander  his  personal  superintendence 
and  direction,  the  terms  and  minimum 
price  at  which  he  would  permit  the  prop- 


erty to  be  sold  at  snch  auction?  The  day 
set  for  tbe  proposed  auction  was  more 
than  seven  months  prior  to  the  contract 
of  sale  here  in  question.  How,  then,  can 
It  be  claimed,  with  the  least  degree  of  con- 
sistency, that  an  authority  that  was  In- 
sufiicient  to  authorize  Chewning  &  Rose 
to  arrange  for  and  sell  the  property  at 
auction,  was  yet  ample,  seven  months 
later,  to  authorize  a  private  sale  in  a  man- 
ner and  at  a  price  wholly  different  from 
what  was  arranged  for  the  contemplated 
auction,  and  that  was  not  tinly  never  au- 
thorized by  Col.  (Gordon,  but  was  forbid- 
den by  him?  Col.  Gordon's  name  was  not 
even  mentioned  In  the  advertisement;  and, 
as  before  stated,  it  bad  reference  only  to 
tbe  proposed  auction  sale,  and  bad,  and 
could  have,  no  reference  or  application  to 
anything  else  whatever. 

The  appellant  also  relies  upon  the  fact 
that  Chewning  &  Rose  erected  on  the  prop- 
erty in  question  their  "  board, "  on  which 
was  printed,  in  large  letters,  something 
like  this. "  For  Sale. "  or  "  Th  is  Property  for 
Sale.  Apply  to  Chewning  &  Rose,  Agents," 
etc;  but  not  mentioning  the  name  of  Gor- 
don, the  owner.  If  acts  such  as  these — the 
mere  devices  of  real-estate  agents.  Intended 
to  attract  notice  and  entice  bidders — con- 
stitute holding  out  one  to  third  persons,  or 
to  the  public  at  large,  by  the  principal,  as 
having  a  general  authority  to  hind  him  in 
a  case  like  the  present,  then,  indeed,  is  tbe 
condition  of  the  property  holder  a  most 
deplorable  one,  for  he  is,  at  the  mere  will 
and  pleasureofany  one  of  the  army  of  land 
agents,  liable  at  any  time  to  have  bis  es- 
tate administered  upon,  and  to  be  sold 
out  of  bouse  and  borne.  If  real-estate 
agents  may,  by  their  own  Interested  acts, 
thus  hold  themselves  out  to  third  persons, 
and  to  tbe  public,  then,  if  a  man  employ 
such  an  agent  to  sell  at  auction  a  par- 
ticular piece  of  property,  or  even  a  lot  of 
old  rubbish,  the  agency  may,  though  never 
so  special  and  limited,  be  continued  and 
enlarged  by  acts  of  the  agent  alone,  such 
as  are  relied  on  in  tbe  present  case,  who 
can,  at  pleasure,  dispose  of  any  man's  es- 
tate on  terms  and  at  a  price  to  suit  him- 
self. Tbe  law  is  as  above  laid  down,  and 
it  tolerates  no  such  monstrous  doctrine. 
Tbe  true  principle  is,  as  already  stated, 
that  it  a  person  is  held  out  to  third  per- 
sona, or  to  tbe  public  at  large,  by  the  prin- 
cipal, as  having  a  general  authority  to 
act  for  and  to  bind  him  in  a  particular 
business  or  employment,  it  would  be 
grossly  unjust,  and  tend  to  sanction  the 
most  unmitigated  frauds,  to'  allow  such 
principal  to  set  up  his  own  secret  Instruc- 
tions to  the  agent,  limiting  that  author- 
ity, and  thus  to  defeat  his  acts  and  trans- 
actions under  the  agency,  when  the  party 
dealing  with  blm  had,  and  could  have,  no 
notice  of  such  Instructions.  But  while 
sound  public  policy  thus  encourages  free- 
dom and  confidence  In  the  dealings  with 
agents,  yet  the  law  Jealously  guards 
against  unauthorized  acts,  and  promptly 
rejects,  as  odious,  tbe  idea  that  an  agent 
may  at  his  will  act  either  without  or  in 
excess  of  tbe  authority  conferred  on  blm, 
and  bind  bis  principal  thereby.  Hence  tbe 
rule  is  directly  the  reverse  of  that  Just  laid 
down,  when,  as  in  tbe  present  case,  a  spe- 
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clal  or  particular  agrent  is  employed 
in  one  bIdkIo  transaction;  for,  In  such 
case,  it  is  the  doty  of  the  party  dealins: 
with  the  agent  to  ascertain  the  extent  of 
his  authority;  and  if  he  does  not,  be  must 
abide  the  consequences.  Such  is  the  con- 
dition of  the  appellant  In  this  case.  He 
blindly  confided  in  and  contracted  with 
agents  who  acted  without  authority  from 
their  principal.  Then,  looking  at  the  case 
in  the  light  of  all  tbeeridenee,  it  iselear 
that  Cbewning  &  Bosewere  but  special 
agents,  with  limited  authority  as  to  one 
particular  piece  of  property;  that  they 
not  only  failed  to  comnmnicate  with  Col. 
Gordon  by  telegram,  when  they  could 
readily  have  done  so,  as  others  did,  but 
neglected  and  refused  to  obey  his  positive 
Instructions  to  them,  and  of  their  own 
will,  without  au  thorlty  from  him,  under- 
toolc  to  sell  a  portion  of  the  property. 
Including  the  corner  lot.  How,  then,  was 
it  possible  for  the  learned  cbanuellor  be- 
lowto  arrive  at  anyotherconcluslon  than 
that  announced  in  his  decree?  It  only  re- 
mains to  add  that  the  theory  advanced 
by  the  appellant  must  necessarily  fall  to 
the  ground  for  want  of  that  evidence  es- 
sential to  show  that  Chewning  &  Rose 
had  authority  to  malce  the  contract 
sought  to  be  enforred  in  this  suit.  The 
contract  attempted  tobe  set  up  was  made 
by  the  appellant  with  Chewning  A  Rose, 
and  was  signed  by  the  latter  as  agents 
for  the  appellee,  by  whom  It  was  not  au- 
thoriced.and  it  is  therefore  without  valid- 
ity, and  is  incapable  of  enforcement.  The 
specific  execution  of  a  contract  for  the  sale 
of  real  estate  rests  in  the  sound  legal  dis- 
cretion of  the  court.  The  plaintiff  must 
establish  the  contract,  and  prove  it  as 
stated  in  the  bill,  and  the  contract  must 
be  certain,  fair,  and  Just  in  all  its  parts. 
Haskin  v.  Insurance  Co.,  78  Va.  707.  In 
the  present  case  all  these  essentials  are 
wanting,  and  therefore  the  appellant  has 
no  case.  The  legal  proposition  asserted 
by  the  counsel  for  the  appellant,  that  the 
owner  of  lands  may,  by  parol,  authorize 
another  to  make  a  contract  for  the  sale 
thereof,  as  was  held  in  Yerby  v.  Grigsby, 
9  Leigh,  887,  seems  to  be  established  law; 
but  it  is  of  no  force  in  the  present  case, 
as  here  there  was  no  authority,  either  by 
parol  or  otherwise,  to  make  the  contract. 
For  the  reasons  stated,  we  are  clearly  of 
opinion  that  the  decree  appealed  from  is 
without  error,  and  that  the  name  mast 
be  atHrmed. 


(S5  w.  Va.  SB) 

Brown  On.  Co.  v.  Caldwell  et  al. 

(Sumreme  Cowrt  oj  AppeaU  at  Wett  Vtrginia. 
March  14,  189x7) 

RiFAltUK   RlOHTa — ^BoUXDiLBIBa  OX  RiVBBS. 

1.  Right*  of  riparian  owners  of  land  on  the 
Ohio  river  extend  to  low-water  mark. 

S.  A  conveyance  of  land  calls  "thence  N.,  8 
degreeB  W.,  26  9-10  poles  to  a  stake  at  Ohio  river 
marked  *I;'  thence  down  said  river  8.,  62  de- 
grees W.,  81  6-10  poles,  to  a  stake  on  point  at 
moutb  of  French  creek. "  The  line  along  the  river 
ia  low-water  marlc 

8.  This  ia  not  changed  by  the  taot*  that  be- 
fora  the  oonveyanoe  actnal  survey  was  made  fix- 
ing the  pcAnt  at  I  ]ast  over  the  river  bank,  and 
running  thenoe  a  straight  line  to  point  ai  the 
mouth  of  freaoh  oreek,  leaving  a  space  between 


it  and  low-water  mark,  and  that  a  diagram  rep- 
resenting such  surveying  and  straight  line  waa 
made,  and  the  further  fact  that  the  deed  convey- 
ing three  parcels  of  land  contains  the  clause: 
""niese  said  calls  are  controlled  by  diagram  made 
by  B.  A.  O.,  county  surveyor." 

{Syllabut  by  the  Court.) 

Appeal  and  sapersedeaa  from  circuit 
court,  Pleasants  county. 

J.  G.  McCluer&ndJaeksoa  A  YeatoB.  tot 
appellants.  T.  1.  Ste&ley  and  L.  N.  Thy- 
enaer,  for  appellee. 

Bbannon.  J.  On  a  bill  presented  by  the 
Brown  Oil  Company  against  R.  G.  Cald- 
well and  others  to  the  Judge  of  the  circuit 
court  of  Pleasants  count;',  an  injunction 
was  awarded  restraining  the  defendants 
from  constructing  derricks,  boring  any 
well,  or  entering  or  trespassing  upon  cer- 
tain premises  of  the  plaintiff  described  in 
the  bill;  and,  the  Judge  having  overruled 
a  motion  to  dissolve  the  Injunction,  the 
defendants  appealed  to  this  court.  On 
26th  October,  1887,  George  Hendricks  and 
wife  conveyed  to  Elizabeth  Jones  three 
trants  of  land.  Nos.  1,  2,  and  3;  and  on 
27th  March,  1890,  Elizabeth  Jones  and  her 
husband  leased  said  land  to  Joseph  S. 
Brown,  for  oil  development,  and  he  trans- 
ferred bis  lease  to  the  Brown  Oil  Company. 
On Uth  July,  1890,  George  Hendricks  leased 
to  R.  G.  Caldwell  and  others,  for  the  pur- 
poseof  boring  for  oil,  a  parcel  of  land  of 
about  one  acre,  and,  these  lessees  having 
entered  to  borea  well  foroll,  the  Brown  Oil 
Company  obtained  said  injunction.  Both 
sides  claim  under  George  Hendricks.  The 
Brown  Oil  Company  claims  that  the  deed 
from  Hendricks  and  wife,  conveying  lot 
No.  2,  goes  to  low- water  mark  on  the 
Ohio  river,  leaving  no  opening  for  the  sub- 
sequent lease  made  to  Caldwell  and  oth- 
ers; while  Caldwell  and  his  co-leeseea 
claim  that  the  prior  deed  from  Hendricks 
to  Jones  is  next  to  the  river  bounded  by  a 
line  running  practically  with  Its  bank,  not 
including  its  shore  and  beach,  leaving  be- 
tween this  line  and  low-water  mark  an 
area  of  about  one  acre  leased  to  them. 
Thus  the  only  question  we  are  to  decide  is 
whether  the  lot  No.  2,  conveyed  by  Hen- 
dricks and  wife  to  Elizabeth  Jones,  ex- 
tends to  the  low-water  mark  of  the  Ohio 
river;  for.  If  it  does,  there  is  no  room  for 
the  land  he  subsequently  leased  to  Cald- 
well and  others,  he  having  no  title  to  it 
to  confer  on  Caldwell  and  others.  The 
deed  from  Hendricks  to  Jones  describes 
lot  No.  2  as  follows :  "  Tract  No.  2.  Begin- 
ning at  a  stake  on  upper  hank  of  said 
French  creek  in  edge  of  railroad  right  of 
way,  marked 'G' on  diagram;  thence  with 
said  right  of  way  N.,  74  degrees  E.,  81 
poles,  to  a  stake  at  H;  thence  N.,  8  de- 
grees W.,  26  9-10  poles,  to  a  stake  at  Ohio 
river  marked  'I;'  thence  down  said  river 
S.,  62  degrees  W.,  81  6-10  poles,  to  a  stake 
on  point  at  mouth  of  said  French  creek; 
thence  S.,  28  degrees  E.,  1  pole,  to  a  stake; 
thence  up  the  creek,  with  Its  meanders,  N., 
80  degrees  E.,  20  poles :  N.,65  degrees  E.,  31 
7-10  poles;  N.,  38  degrees  E.,  13  8-10  poles, 
to  the  beginning,— containing  six  and  one- 
half  acres  by  survey." 

Uendrirks'  right  extended  to  low-watei 
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mark  of  the  Ohio  river,  as  riparian  own- 
ers ot  lands  bounded  by  tliat  river  go  to 
low-water  mark,  subject  to  tbeeaeement 
of  the  pnblic  in  that  portion  between  hiRh 
and  low  water  marks.  Barro  v.  Fleming, 
29  W.  Ya.  814. 1  S.  E.  Rep.  731.  I  think  it 
plain,  onder  the  law,  that  the  boundary 
oJ  tract  2,  as  given  above,  carries  that 
tract  to  the  limit  of  Hendricks' ;  tbat  Is, 
low-water  mark.  We  Bee  that  after  leav- 
ing tbP  Ohio  River  Railroad  right  of  way 
the  cull  is  tor  N..  S  W.,  26.9,  to  a  stake 
at  Ohio  river.  Where  does  this  line  stop? 
As  the  grantor's  line  was  the  low-water 
mark,  Id  law  is  it  not  reasonable  to  say 
tbat  be  Intended  to  sell  to  the  outer  Hue 
when  be  locates  a  corner  at  the  river? 
Does  be  Intend  still  to  retain  a  narrow 
■trip,  which  he  could  not  reocb  except  by 
going  over  the  land  whicb  be  sold?  Of 
what  value  would  it  he  to  him  ?  Is  it  rea- 
Bonabie  tbat  the  purchaser  intended  to 
leave  this  strip,  which  would  cut  off  all 
access  to  the  river  for  the  most  of  the 
time?  Aug.  Water-Courses,  §  23,  says: 
"The cases,  on  the  whole,  may  be  said  to 
d:moastrate  the  existence  of  the  rule  that 
agrantee  bounded  on  a  river  (and  it  is 
immaterial  by  what  mode  of  expression) 
goes  ad  medium  01am  aquas,  unless  there 
be  decided  language  showing  a  manifest 
latent  to  stop  at  the  water's  edge;  and 
thereseems  adistinct  and  strong  tendency 
io  the  cases  to  turn  every  doubt  upon  ex- 
pressions which  fix  the  boundary  next  the 
river  In  favor  of  a  contact  with  the  wa- 
ter." My  examination  satisfies  me  thor- 
oughly that  this  statement  of  Angell  is  a 
fair  and  unquestionable  presentation  of 
the  law.  Surely,  under  thia  law,  a  lino 
calling  for  a  stakeout  Ohio  river""  would 
carry  us  to  the  water  of  the  river.  In  the 
case  of  theOhio  it  is  to  low  water;  in  case 
of  streams  not  navigable.  It  would  be  to 
the  middle  of  the  stream.  lu  Uix  v.  .John- 
son, 5  N.  H.  520,  a  call  for  a  stalce  at  the 
river  made  the  river  the  boundary,  and 
from  "stake  at  the  river''the  line  was  said 
to  be  "on  the  river, "and  It  was  said  to  be 
a  strong  argument  to  show  that  the  river 
was  the  boundary.  Note  to  section  29, 
Ang.  Water-Courses.  Where  a  line  ran  to 
a  stake  standing  on  the  east  bank,  etc., 
thence  down  the  river.  It  extended  to  the 
thread  of  the  river.  A  line  calling  east- 
erly on  a  creek,  and  down  said  creek  to  a 
bntternat  tree,  was  held  to  place  the  cor- 
ner in  the  center  of  the  stream  opposite 
the  butternut.  1  Walt,  Act.  &  Def.  711. 
The  cases  are  numerous  to  show  that  this 
line  from  the  railroad  goes  clea  r  to  the 
river.  Thus  we  are  at  the  low-water 
mark,  and  we  cannot  leave  it;  and  then 
the  next  call  is:  "Thence  down  said  river 
S.,  62  degrees  W..  81  6-10  poles,  to  a  stake 
un  point  at  month  of  said  French  creek." 
Who  can  doubt  that  this  expressly  keeps 
OS  to  the  low-water  mark  In  tracing  the 
Hne?  A  Une  running  on  or  with  or  along 
a  streana  goes  tu  its  middle;  and,  even 
where  the  call  is  the  bank  ot  a  river.  It  Is 
to  its  middle.  Ang.  Water-Courses,  §  24. 
And  this  river  line  calls  for  a  terminus  at 
astake  "on  point  at  mouth  of  said  French 
creek."  The  month  of  French  creek  is  the 
Ohio;  tbat  is.  It  is  actual,  physical  con- 
tact of  creek  with  river;  a  confluence  of 


their  waters;  their  Intermingling  and 
union.  This  is  the  meaning  of  the  expres- 
sion "at  the  mouth  of  said  French  creek." 
The  call  forastakt,  all  surveyors  know, 
is  not  a  naturalor(ixed,ijnmovable point, 
but  we  must  yield  distance  to  the  natural 
call  for  the  river,  and  be  conducted  to  It 
by  course  or  some  other  element  to  give  It 
location.  Here  the  stake  Is  "on  point  at 
mouth  of  said  French  creek."  Well,  that 
is  the  point  of  land  made  by  the  junction 
of  the  creek  and  river.  If  we  want  to  go 
to  high-water  mark,  we  would  go  oat  the 
point  only  so  far  as  to  reach  that  mark ; 
while,  if  we  want  to  go  to  low-water 
mark,  we  proceed  on  out  this  point  until 
we  get  to  low-water  mark.  In  either  case, 
we  would  be  on  the  point;  and,  as  Hen- 
dricks'right  went  to  low-watermark, and 
we  are  not  to  assume  that  he  intended  the 
unusual  thing  of  retaining  a  narrow, inac- 
cessible strip,  or  tbat  the  purchaser  in- 
tended to  leave  this  strip  to  exclude  him 
from  valuable  river  privileges,  what  more 
plausible  than  to  say  that  this  corner  also 
is  at  low  water,  dnd  that  thus  the  river 
line  follows  the  low-water  mark?  Author- 
ities in  support  of  these  views  could  be 
cited  almost  without  limit.  Hayes  v. 
Bowmiin,  1  Rand.  (Va.)  417;  Mead  v. 
Haynes,  3  Rand.  (Va.)  33;  Camden  v. 
Creel,  4  W.  Va.  30.5.  Tliua,  tested  by  the 
calls  of  the  deed,  it  is  safe  to  say  that  the 
river  line  of  Hendrick's  grant  to  Jones  is 
the  low-water  mark. 

While  I  do  not  deem  It  necessary  to  ad- 
vert to  all  the  points  of  argument  made 
for  the  defense,  yet  it  Is  just  to  their  claim 
that  1  should  refer  to  a  fact  on  which  they 
rely, — on  which  it  may  be  said  their  defense 
solely  rests.  The  deed  from  Hendricks  to 
Jones,  after  deHeril>ing  each  of  the  tracts. 
Bays:  "These  said  calls  are  controlled  by 
diagram  made  by  R.  A.  Uallaber,  county 
surveyor  of  the  county  aforesaid ;"  and  it 
is  proven  that  before  the  deed  was  made 
Hendricks,  Mrs.  Jones' husband, actlngfor 
her,  and  Oallaher,  the  surveyor,  mode  an 
actual  survey  of  this  lot  2,  running  the 
line  from  the  railroad  right  of  way  to- 
wards the  river,  but  not  to  the  river;  and 
that  he  stopped  at  26.9  poles,  point  I, 
which  is  some  distance  over  the  edge  of 
the  river  bank, and  some  distance  from  the 
water,  and  ran  the  next  line  from  said 
point  I  down  to  the  point  at  month  of 
French  creek,  and  tbat  said  linels  straight, 
and  that  he  made  a  plat  giving  the  course 
and  distanre  according  to  the  running  on 
the  ground,  and  this  line  left  a  strip  be- 
tween It  and  the  water  of  the  river.  Coun- 
sel for  'appellees  concede  that  but  for  the 
reference  in  the  deed  to  this  diagram  the 
deed  would  go  to  the  water,  but  contend 
that  the  declaration  of  the  deed  that  its 
calls  shall  be  controlled  by  the  diagram 
shows  a  contrary  Intent,  and  tbat  the  lines 
as  shown  on  the  plat  as  they  were  actu- 
ally surveyed  on  the  ground,  and  as  they 
are  short  and  distance  can  be  accurately 
fixed,  must  goveru.  There  Is  some  force 
in  this  contention,  but  it  is  not  sufficient 
to  control  the  case.  We  have  seen  that 
the  calls  of  the  deed  go  to  low  water,  and 
all  presumptions  favor  the  theory  that 
the  intent  is  to  go  to  the  water,  and  It 
must  be  clear  that  it  was  not  the  inten- 
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don.  ADgell  on  Water-Couraee,  §9,Btate8 
the  law  thns:  "The  only  mode  by  which  a 
right  of  property  In  a  water-course,  above 
tide-water,  can  be  withheld  from  a  person 
who  receives  a  grant  ol  the  land,  la  by  a 
reeervdHon  directly  expressed  or  clearly 
Implied."  And  in  section  17:  "It  mat- 
ters not  what  may  be  the  Intention  ot  the 
grantor  ot  land  described  as  being  bounded 
by  a  water-course,  or  by  words  as  compre- 
hensive or  in  law  equivalent;  the  grantee 
will  hold  to  the  thread  ot  the  river,  even 
if  such  was  not  the  grantor's  Intention." 
"It  would  require  an  express  exception  in 
the  grant,  or  some  clear  and  unequivocal 
declaration  or  certain  and  immemorial 
usage,  to  limit  the  title  of  the  owner  in 
such  cases  to  the  edge  of  the  river."  8 
Kent,  Comm.  428.  In  Watson  v.  Peters, 
26  Mich.  508,  it  was  decided  that  a  grant 
of  a  city  lot  bounded  on  a  navigable 
stream,  with  the  water  as  a  boundary.  In 
the  absence  of  an  express  reservation, con- 
veys to  the  grantee  to  the  center  of  the 
stream;  and  the  fact  that  the  grantor, 
before  conveying,  platted  the  land  into 
lots  and  blocks,  with  distinct  lines  and 
distances  marking  the  boundaries  uf  each 
lot,  and  with  the  water  boundary  of  the 
river  lots  Indicated  by  a  line  representing 
the  shore-line,  and  conveyed  by  such  plat, 
will  not  limit  the  grant  to  such  shore-line, 
or  operate  to  reserve  to  him  proprietary 
rights  In  front  of  the  lotsconveyed.  Judge 
CooLEYsaid  in  the  opinion:  "The  own- 
er of  city  lots  bounded  on  navigable 
streams,  like  the  owner  of  any  other  land 
thus  bounded,  may  limit  his  conveyance 
within  specific  limits,  if  he  choose;  but, 
where  he  conveys  with  the  water  as  a 
boundary,  it  will  never  be  presumed  that 
he  reserves  to  himself  proprietary  rights 
in  front  of  the  land  conveyed,  which  he 
may  grant  to  others  for  private  occupa- 
tion, or  so  occupy  himself  as  to  cut  off  his 
grantee  from  the  privileges  and  conven- 
iences which  appertain  to  theshore  of  nav- 
igable water.  Such  privileges  and  con- 
veniences constitute  a  part,  and  in  many 
cases  the  principal  part,  of  the  value  of  the 
grant.  •  •  •  Tlie  rule  is  too  valuable 
and  important  to  be  varied  byso  immate- 
rial a  circumstance  aa  that  the  boundary 
on  tbewaterls  described  by  a  lino,  instead 
ot  by  making  use  of  words  which  to  the 
common  understanding  would  convey  the 
sauie  meaning;  and  what  we  have  said  of 
navigable  waters  is  equally  applicable  to 
all  water-courses.  If  on  the  face  of  the 
plat,  by  reference  to  which  the  defendant 
bought,  there  was  anything  which  dis- 
tinctly indicated  .an  intent  on  the  part  of 
the  proprietors  to  make  this  case  excep- 
tional, and  to  reserve  to  themselves  any 
rights  In  front  ot  the  waterlots  marked  on 
it,  after  they  should  have  been  sold,  the 
case  would  have  been  different."  Ang. 
Water-Courses,  §  23,  note  2.  "  There  seems 
to  be  no  conflict  whatever  in  the  authori- 
ties that,  where  a  certain  dlstanceiscalled 
for  from  a  given  point  on  a  navigable 
stream  to  another  point  on  the  stream,  to 
be  ascertained  by  such  measurement,  the 
measurement  must  be  made  by  the  mean- 
ders, not  in  a  straight  line. "  Tyler,  Bound. 
224.  Where  an  exception  or  reservation 
which  would  cut  off  the  grantee  from  the 


water  is  claimed  to  exist  in  a  deed,  the 
Maine  court.  In  Wlnslow  v.  Patten,  34  Me. 
25,  has  said  that  the  doctrine  pertinent  to 
the  matter  is  that  words  of  doubtful  im- 
port are  to  be  construed  most  favorably 
to  the  grantee.  See  Tyler,  Bound.  225.  It 
the  intentl(m  was  In  the  rase  of  this  deed 
from  Hendricks  to  Jones  to  reserve  the 
land  claimed  by  the  defendants,  how  easy 
it  would  have  been  to  except  it  plainly.  It 
is  difficult  to  say  just  what  was  meant  by 
the  language  ot  the  deed  that  the  calls 
were  to  be  controlled  by  the  diagram. 
Was  it  intended  to  keep  it  from  going  to 
low-water  mark,  which  everybody  knew 
to  be  Hendricks'  line?  Why,  then. did  the 
deed  call  for  a  stake  at  the  river,  and  run 
thence  "down  said  river,"  which  certain- 
ly would  follow  the  river  at  low-water 
mark?  Shall  we  allow  this  doubtful  lan- 
guage to  overthrow  calls  in  the  deed  which 
In  law  would  carry  us  to  low- water  mark, 
and  exclude  this  one  acre,  and  cut  off  Mrs. 
Jones'  land  from  the  advantages  of  the 
stream?  I  think  not.  What  does  this  lan- 
guage mean  with  reference  to  lots  1  and 
2?  I  observe  that  in  describing  lot  1  the 
call  is  from  railroad  land  N.,  8  degrees  W., 
28.4,  to  river  at  A;  then  down  the  river  tt 
poles,  to  I.  I  take  it  that  the  river  line  ot 
lot  1  goes  to  low- water  mark.  It  stops  at 
this  same  letter  "I, "known, in  lot  2.  How 
long  would  the  diagram  last?  If  lost, 
where  could  this  description  be  found? 
Shall  we  reject  the  certain  calls  of  thedeed 
tor  those  ot  the  plat,  under  this  clause,  un- 
certain and  perishable?  It  is  not  pre- 
sumed that  a  party  granting  land  intends 
to  retain  a  mere  narrowstrip  between  the 
land  sold  and  his  line,  and  this  Is  much 
more  so  when  it  would  cut  off  the  grantee 
from  valuable  water  privileges.  Western 
M.  &  M.  Co.  V.  Peytona  C.  C.  Co.,  8  W.  Va. 
406.  There  is  evidence  tending  to  show, 
perhaps  a  decided  preponderance,  that 
when  the  survey  was  made  the  husband  ot 
Mrs.  Jones  directed  the  surveyor  not  to  in- 
clude this  plececlaimed  by  defendants,  say- 
ing he  did  not  desire  to  pay  for  land  which 
he  could  not  cultivate,  and  that  he  direct- 
ed where  the  line  down  the  rlvershould  be 
run,  and  that  the  vendor  acceded  to  It, 
saying  he  could  utilize  this  small  piece  In 
tying  up  boats  and  rafts.  Hendricks  says 
he  did  not  intend  to  sell  it.  Mrs.  Jones 
and  her  husband  say  they  did  intend  to 
include  it  In  their  rights,  but  that  the 
agreement  was  that  it  was  worth  nothing 
for  cultivation,  and,  the  consideration  at 
the  purchase  being  $100  per  acre,  she  did 
not  wish  to  pay  tor  it,  and  the  survey  was 
made,  not  to  limit  the  land  from  the  river, 
but  to  ascertain  just  how  much  land  fit 
for  cultivation  there  was,  so  as  to  count 
Its  cost.  This  version  derives  considera- 
ble support  from  the  fact  that  the  calls  in 
the  deed  are  tor  the  river,  while  the  lines 
actually  run  do  not  go  to  it.  But  there 
stands  the  deed,  the  repository  of  the 
agreement  ot  the  parties,  conferring  certain 
legal  rights,  not  to  be  overthrown  by  the 
doubtful  meaning  arising  from  the  clause 
of  the  deed  that  the  calls  were  to  be  con- 
trolled by  the  plat,  and  I  do  not  think  we 
can  allow  any  verbal  agreement  such  aa 
that  referred  to  to  control  the  effect  of  the 
deed.    Order  ot  circuit  court  overruling 
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motion  to  dissolve  Is  affirmed,  and  tbe  In- 
Jonction  iB  perpetuated. 

Lucas,  P.,  and  English  and  Holt,  JJ., 
concur. 

(»  W.  V«.   1S9) 

SPRAOIN8  et  al,  y.  West  Yibginia,  C.  &  P. 
By.  Oo. 

{Swprtme  Count  of  Appeals  of  West  Vtrginia. 
March  10,  1891.) 

I88DAXCB  or  FbOOBSS. 

Process  to  commence  a  civil  action  return- 
able to  the  first  Monday  in  a  month  as  a  mle-day 
may  be  dated,  issued,   and  executed  on  the  re- 
turn-day. 
{SyUdbus  by  the  Covat) 

Error  to  circuit  court.  Tucker  county. 
A.  B.  Parsons,  for  plaiutltTs   iu  error. 
C.  W.  Dailey,  for  defendant  in  error. 

Lucas,  P.  Tliis  was  an  action  at  law, 
in  wliicti,  on  motion  of  tlie  defendant,  tlie 
circuit  court  quashed  tbe  summons.  Tlie 
following  bill  of  exceptions  was  reserved: 
'Be  it  remembered  that  upon  the  calling 
of  this  case  at  the  former  term  of  this 
court,  the  defendant,  by  its  attorney,  ap- 
peared only  for  the  purpose  of  moving  to 
quash  the  summons  in  this  cause,  and 
moved  to  quasb  the  same  in  these  words, 
to-wit:  'Summons.  The  state  of  West 
Virginia,  to  the  sheriff  of  Tucker  county, 
greeting:  Yon  are  hereby  commanded  to 
summon  The  West  Virginia  Central  and 
Pittsburg  Railroad  Company  to  appenr 
at  the  clerk's  oWce  of  the  circuit  court  of 
Tucker  county,  at  rules  to  be  held  for  the 
naid  court  on  the  first  Monday  of  August, 
1889,  to  answer  Samuel  U.  Buck  and  Stith 
B.  Spragins,  partners  in  trade  under  the 
firm  name  and  style  of  Spragins,  Buck  & 
Co.,  of  a  plea  of  ti-espnes  ou  the  case  In 
assumpsit;  damages,  f  1,000.00;  and  have 
then  there  this  writ.  Witness:  John  J. 
Adams,  clerk  of  our  said  court,  at  the 
court-house  of  Tucker  county,  the  .5th  day 
of  August.  18S9,  and  in  tbe  27th  year  of  the 
state.'  '(ShertO's  return.)  Executed  the 
within  summons  on  the  W.  Va.  C.  &  P.  B. 
R.  Co.  by  delivering  F.  K.  Ford,  a  depot 
agent  of  said  company  In  the  actual  em- 
ployment of  said  company,  in  the  county 
of  Tucker,  at  the  town  of  Parsons,  a  sta- 
tion of  said  company,  on  the  5tli  day  of 
August,  1889,  the  president  nor  any  of  the 
directors,  officials  of  said  company,  or  vis- 
itors being  found,  a  copy  hereof.'  On  the 
ground  that  It  was  issued  on  the  5th  day 
of  August,  1889,  and  returnable  the  same 
day,  tbe  first  Monday  of  August,  1889, 
which  was  tbe  5tb  day  of  c^ald  mouth  to 
which  motion  tbe  plaintiffs,  by  their  at- 
torney, objected  of  which  motion  the 
court  took  time  to  consider,  and  at  this 
term  of  tbe  court,  upon  argument,  it  ap- 
pearing to  the  court  that  the  summons 
was  returnable  on  the  day  of  its  date  and 
issue,  and  to  the  same  rules,  the  court  sus- 
tained the  motion  of  the  defendant,  and 
quashed  tbe  summons  and  dismissed  the 
case;  to  which  action  and  ruling  of  the 
court  tbe  plaintiffs  excepted  and  tendered 
this,  their  bill  of  exceptions,  and  prayed 
that  the  same  be  signed,  and  enrolled, 
which  is  accordingly  done.  Josepu  T. 
EoKB.    [Seal.]  "    It  will  be  perceived  that 


tbe  only  question  to  be  decided  in  this  case 
is  whether  tbe  original  process  or  sum- 
mons to  commence  an  action  can  be  is- 
sued on  the  first  rule-day  of  the  month, 
and  served,  or  executed  and  returned,  up- 
on the  same  day.  The  provisions  in  re- 
gard to  rule-days  and  the  proceedings  at 
rules  are  to  be  found  in  chapter  125  of  the 
Code, and  it  is  provided  that  rules  shall  be 
held  on  the  first  Monday  In  every  month, 
and  continued  for  three  days,  except  where 
such  holding  or  continuance  would  Inter- 
fere with  a  term  of  court.  It  is  further 
provided  that  "  tbe  rules  may  be  to  de- 
clare, plead,  reply,  rejoin,  or  for  other  pro- 
ceedings. Theyshall  begiven  from  month 
to  month."  Chapter  124,  after  providing 
for  the  forms  of  writs,  provides  in  the  sec- 
ond section  that  "process  from  any  court, 
whether  original,  mesne,  or  final,  may  be 
directed  to  the  sheriff  of  any  county. 
•  •  •  Any  process  may  be  executed  on  or 
before  the  return-day  thereof. "  "  Any  pro- 
cessshall  be  returnable  within  90  days  after 
its  date  to  the  conrt  on  the  first  day  of 
its  term,  or  In  the  clerk's  office  to  the  first 
Monday  in  a  month  or  some  rule-day,  ex- 
cept as  follows:  A  summons  for  a  wit- 
ness shall  be  returnable  on  whatever  day 
bis  attendance  is  desired,  and  an  order 
of  attachment  may  be  returnable  to  the 
next  term  of  tbe  court,  although  more 
than  90  days  from  thedateoftheorder,  and 
process  a  warded  In  court  may  be  return- 
able as  the  court  shall  direct."  Section  5 
of  the  same  chapter  provides:  "The  pro- 
cess to  coromenceasultshallbea  wrttcom- 
mandlng  the  officer  to  whom  it  is  directed 
to  summon  a  defendant  to  answer  the  bill 
or  action.  It  shall  be  issued  on  the  order 
of  the  plaintiff,  or  bis  attorney  or  agent, 
and  shall  not,  after  it  Is  issued,  be  altered, 
nor  any  blank  therein  filled  up,  except  by 
the  clerk. "  These  are  the  principal  pro- 
visions of  the  Code  which  bear  upon  this 
subject.  It  will  be  seen  that  those  sen- 
tences quoted  from  tbe  second  section  of 
chapter  124  apply  to  all  process  in  a  civil 
action,  whether  original,  mesne,  or  final, 
— that  is  to  say,  those  provisions  apply 
equally  to  the  summons  which  is  the  orig- 
inal process  to  commence  a  suit;  or  to  an 
attachment,  which  is  frequently  a  mesne 
process;  or  to  an  execution,  which  Is  gen- 
erally the  final  process  after  judgment  has 
been  obtained.  It  is  contended  for  the 
plaintiff  in  error  that  the  provision  which 
says  that  "any  process  shall  be  returnable 
within  90  days  after  its  date,  "taken  in  con- 
nection with  section  12  of  chapter  13  of  the 
Code,  which  is  asfollows:  "Tbetime with- 
in which  an  act  is  to  be  done  shall  be  com- 
puted by  excluding  the  first  day  and  in- 
cluding the  last," — does  necessarily  ex. 
elude  the  day  of  the  issuance  of  the  writ 
from  those  days  upon  which  it  may  be 
executed.  It  will  be  perceived,  however, 
that  if  this  reasoning  be  correct  as  to  the 
summons  or  original  process  it  must  nec- 
essarily be  so  also  as  to  the  mesne  and 
final  [rocesa,so  thatan attachment  Issued 
on  one  day  could  not  be  served  immedi- 
ately, but  only  after  tbe  intervention  of  a 
day,  and  an  execution  could  not  be  levied 
on  the  day  when  issued,  but  would  have 
to  be  levied  on  the  following  day  at  tbe 
earliest.    Such   could   not  possibly  have 
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been  the  Intention  of  tlie  leRislature,  and 
the  reasoning  upon  which  such  a  conclu- 
sion is  bafledmust  necessarily  be  fallacious. 
The  error  in  this  reasoning  Is  in  overlook- 
ing that  provision  which  declares  that 
any  process  may  be  executed  on  the  re- 
turn-day thereof;  so  that  a  writ  return- 
able to  Monday  as  the  first  rule-day  may 
be  served  upon  thai  day,  no  matter  when 
issued.  Neither  can  the  defendant  suffer 
the  slightest  inconvenience  from  this  con- 
struction, since  the  object  of  the  summons 
is  to  give  him  notice  of  the  suit;  and  it  Is 
material  to  him  when  the  notice  la  served, 
but  utterly  immaterial  and  animpurtant 
when  it  may  have  Issued ;  that  is  to  say. 
If  the  writ  can  be  served  on  Monday,  It  la 
utterly  immaterial  whether  it  bear  date 
on  that  day  or  on  the  preceding  Saturday, 
since  the  defendant  knows  nothing  of  it 
until  served.  When  it  is  provided  that  an 
act  may  be  done  within  a  g:iven  period 
after  n  certain  date,  the  general  construc- 
tion is  that  it  may  1)6  done  the  moment 
that  date  arrives.  For  example,  if  it  be 
said  that  an  infant  may  elect  to  set  aside 
a  decree  by  petition  within  6  months,  or 
180  days,  after  he  attains  his  majority,  it 
follows  he  may  move  against  the  decree 
upon  the  very  day  that  his  majority  is  at- 
tained. Or  If  it  be  provided  that  the 
widow  shall  have  one  year  after  probate 
of  the  will  of  her  husband  within  which  to 
renounce  the  will,  such  election  and  renun- 
ciation may  be  made  the  very  moment  the 
will  Is  probated.  It  follows,  therefore, 
that  under  the  j^ro  visions  of  the  Code  any 
procesp  In  a  civil  action,  whether  original, 
mesne,  or  final,  may  be  executed  upon  the 
day  of  its  date,  and  immediately  after  it 
la  Issued.  Ppon  inquiry  I  find  that  the 
practice  In  the  various  circuits  of  the  state 
has  differed  somewhat  on  this  question, 
but  no  doubt  in  a  majority  of  the  circuits 
the  practice  which  we  now  affirm  and  ap- 
prove has  prevailed.  It  is  more  Impor- 
tant that  It  should  be  settled,  owing  to 
these  differences  of  opinion  which  have  ex- 
isted In  the  various  circuits.  For  these 
reasons  we  think  there  was  error  on  the 
part  of  the  circuit  court  in  quashing  the 
return,  and  Its  judgment  must  be  reversed, 
the  motion  overruled,  and  the  case  re- 
manded. 

English,  Brannon,  and  Holt,  JJ.,  con 
car. 


(35  W.  Va.  1S6) 

BiNQOLD  et  al.  V.  Suiter  et  ah 

(Supreme  Covrt  of  Appeals  of  West  Virolnia, 
March  24,  1891.) 

Garnishmbnt — PiNDiNO  — Partnership  of  Mar- 
KtKD  Woman— Lien  of  Attaohmbnt— Liabilitt 
OF  Fraudulent  Qranteb. 

1.  The  remedy  by  Karnislunent  is  a  oreatnre 
of  the  statute,  and  limitod  by  it. 

2.  A  finding  by  a  jury  as  to  indebtedness  of 
a  gamisbee  to  tbe  attachment  debtor  and  effects 
in  his- bauds,  rendered  upon  a  suggestion  of  the 
insuffloiency  of  the  garnisheo's  answer,  must  be 
sufflciently  defiuito  and  certain  to  warrant  Judg- 
ment against  the  garnishee.  The  finding  bei-e  Is 
too  vague. 

8.  Evidence  certified  cannot  he  read  to  find 
facts  essential  to  judgment,  which  sliould  have 
been,  but.-were  not,  found  by  verdict. 

4.  A  partnership  between  a  married  woman, 
living  with  her  husband,  and  another  person  is 


void.  She  cannot  be  sued  at  law  on  a  contract  of 
snch  partnership;  but  the  other  member  of  the 
firm  may  be  rendered  liable  therefor,  and  jadg- 
ment  given  against  him  alone. 

5.  An  attaclunent  served  on  a  garnishee  In- 
debted to  or  having  effects  of  the  debtor  binds 
debts  existing  or  effects  in  the  garnishee's  hands  at 
the  dateof  service  of  the  attachment,  as  also  debts 
arising  or  effects  coming  to  the  hands  of  the  gar- 
nishee nntil  the  answer  of  such  garnishee,  but 
not  later  than  such  answer. 

6.  There  may  be  a  money  recovery  against  a 
fraudulent  grantee  of  property  who  has  sold  such 
property  to  a  bona  ftde  purchaser  and  realized 
money  therefrom  in  favor  of  the  defrauded  cred- 
itor. 

{SyUabus  by  the  Court.) 

Error  to  circuit  court,  Cabell  county. 
Campbell  <&  Bolt,  tor  pMnUlls  in  error, 
SImms  eft  Enslow,  for  defendants  In  error. 

Brannon,  J,  In  an  action  at  law  by  F. 
B.  Rlngold  &  Co.  against  J.  K.  Suiter  in 
the  circuit  court  of  Cabell  county  an  at- 
tachment Issued  and  was  served  on  Miller 
&  Ingalls,  as  garnishees,  on  13th  Novem- 
ber, 1889,  and  on  9th  December,  1889,  said 
garnlshf^s  answered  that  they  were  not 
indebted  to  Suiter,  but  that  on  4th  of  No- 
vember, ]8Sa,8aId  firm  had  bought  certain 
poods  and  accounts  of  Suiter  for  $5,000, 
for  which  they  were  to  pay  by  giving  ne- 
gotiable notes,  and  that  they  had  given 
such  notes.  The  plaintiffs  suggested  that 
the  garnishees  had  not  fully  answered, 
and  the  court  made  an  order  directing 
that  the  question  of  the  Indebtedness  of 
said  garnishees  be  submitted  to  a  jury,  aa 
provided  by  statute,  to  ascertain  and  de- 
termine what  effects.  If  any,  said  gar- 
nishees had  In  their  hands  at  the  date  of 
the  service  of  the  attachment,  and  that 
the  jury  should  determine,  try,  and  return 
their  verdict  on  the  following  Issues :  "  (1) 
Did  the  garnishees,  Mrs,  Gertrude 'Tngalla 
and  W.  C.  Miller,  doing  business  as  part- 
ners, owe  anything  to  or  have  any  effects 
of  the  said  J.  K.  Suiter  In  their  possession 
at  the  date  of  the  service  of  the  attach- 
ment herein  on  them?  (2)  Was  the  sale 
of  the  goods  of  J.  K.  Suiter  to  Ingalls  and 
Miller  upon  good  conditions,  and  valid? 
(8)  Did  the  said  Ingalls  and  Miller,  or 
either  of  them,  at  the  time  they  purchased 
the  stock  of  goods  of  J.  K.  Suiter,  have 
any  knowledge  the  defendant  J.  K.  Suiter 
was  in  debt,  and  that  the  stock  of  goods 
was  not  paid  for?  (4)  Was  there  any  In- 
tent on  the  part  of  Ingalls  and  Miller  or 
W.  C.  Miller  to  hinder,  delay,  or  defraud 
the  creditors  of  J.  K.  Suiter  at  the  time 
the  sale  was  made?  (5)  Did  Ingalls  & 
Miller,  or  either  of  them,  have  knowledge 
that  Suiter  was  selling  his  stock  of  gooda- 
to  them  to  prevent  his  creditors  levying 
on  it  for  their  debts?  "  On  March  28, 1890> 
the  plaintiffs  propounded  to  the  ]ur.y  a 
sixth  or  additional  interrogatory,  as  fol- 
lows: "  Was  W,  C.  Miller  at  anytime  In- 
debted to  J,  K.  Suiter  between  the  date  of 
service  of  attachment  in  this  case,  viz., 
November  13,  I8S9,  and  the  date  of  his  an- 
swer, this  March  28, 1890?  If  so,  in  what 
sum?  "  The  Jury  not  agreeing,  afterwards 
another  trial  was  had,  and,  after  the  Jury 
had  fully  heard  the  evidence  and  argu- 
ment of  counsel,  the  plaintiffs,  against  ob- 
jection, propounded  to  the  Jury  the  sixth. 
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interrogatory  glren  above.  The  Jury  re- 
tamed  the  following:  verdict :  "  Answer  to 
first  interrogatory.  Yes;  answer  to  second 
interrogacor}%  No;  answer  to  third  inter- 
rogatory. Yea ;  answer  to  fonrtb  interrog- 
atory, Yf>8 ;  answer  to  flith  interrogatory, 
Yes;  answer  to  the  additional  or  sixth  in- 
terrogatory. Yes.  f  1.585.00. "  The  defense 
mov^  the  court  to  set  aside  the  findings, 
becaose  contrary  to  law  and  evidence, 
and,  this  motion  having  been  overroled, 
the  defense  moved  the  court  to  arrest 
Judgment  because  the  findings  and  an- 
swers of  the  jury  were  too  vague  and  un- 
certain to  base  Judgment  on;  but  the 
court  overruled  this  motion,  and  rendered 
Judgment  against  W.  C.  Miller,  requiring 
him  to  pay  9^0-75  and  costs  to  the  sheriff 
holding  the  attachment.  Miller  sued  out 
a  writ  of  error. 

I  have  struggled  to  sustain  the  Judg- 
ment in  this  case,  rendered  after  two  trials, 
but  I  am  unable  to  do  so.  A  Judgment 
against  a  garnishee  must  have  something 
on  which  to  rest,  either  an  answer  of  the 
garnishee,  soflBcient  to  warrant  it,  or  a 
verdict  of  a  Jury  of  legal  certainty,  finding 
facts  to  warrant  Judgment.  Oamish- 
ment  is  purelya  creature  ofstatute.and  we 
can  only  follow  the  procedure  pointed  out 
by  the  statute,  and  it  is  not  within  the 
rules  of  construction  governing  comuon- 
law  actions.  It  cannot  be  resorted  to  ex- 
cept where  the  statute  expressly  author- 
ires  It;  and  when  the  statutory  limits 
have  been  reached  without  accomplishing 
the  purposes  for  whluh  it  was  Invoked,  we 
cannot  extend  Its  operations  Into  new 
'fields,  or  contrive  new  means  of  applying 
It  to  the  exigencies  of  the  particular  case. 
Wade,  Attachm.  9  888;  Drake,  Attachm. 
S  461a.  Our  statute  (section  14,  c.  lOtf, 
Code  1887)  provides  that  when  a  gar- 
nishee under  an  attachment  appears  he 
shall  be  examined  under  oath;  and  that, 
if  it  appear  from  his  examination  that  at 
or  after  service  of  the  attachment  he  was 
indebted  to  the  defendant,  or  had  in  his 
possession  or  control  effects  of  the  defend- 
ant, the  court  may  order  him  to  pay  the 
money  due  from  him,  and  deliver  the  ef- 
fects in  his  hands.  Section  16  provides 
that.  If  the  plaintiff  suggest  that  the  gar- 
nishee has  not  made  a  full  disclosure,  the 
court  shall  impanel  a  jury  to  inquire  as  to 
such  debts  or  effects,  and  as  to  any  liabil- 
ity on  the  garnishee  established  by  the 
verdict  the  court  shall  proceed  as  if  It  had 
been  confessed  by  the  garnishee.  Where  u 
garnishee  does  not  appear  the  court  may 
bear  evidence  under  section  15  to  estab- 
lish bis  liability ;  but  whore,  as  in  this  case, 
the  garnishee  answers,  and  the  answer 
does  not  warrant  Judgment,  the  only  re- 
source given  by  the  statute  is  an  inquiry 
by  a  jury,  and  its  verdict,  either  alone  or 
in  connection  with  the  answer, constitutes 
the  only  basis  for  Judgment  against  the 
garnishee.  Now,  omitting  the  sixth  inter- 
rogatory, the  remaining  interrogatories 
and  their  answers  will  not  warrant  a 
Judgment  for  money,  for  they  give  no 
amount.  Now,  bring  to  the  aid  of  those 
five  interrogatories  the  answer  of  the  gar- 
nishees. Then  we  have  the  fai;tB  that  the 
garnishees  purchased  of  Suiter,  the  debtor, 
a  stock  of  goods  at  $5,000,  and  bad  them 


in  possession,  and  that  ibis  sale  was  fraud- 
ulent as  to  creditors. .  Did  this  Justify  a 
Judgment  for  money  ?  If  there  be  a  fraud- 
ulent conveyance  of  property  for  a  fixed 
consideration  it  Is  certain  that  the  proper- 
ty itself  can  be  subjected,  because  the  con- 
veyance Is  void  as  to  the  creditor.  The 
creditor  treats  It  as  void,  and  against  him 
the  purchaser  acquires  no  title.  But  can 
the  creditor  waive  relief  as  against  the 
property,  and  take  a  judgment  against 
the  purchaser  for  the  purchase  money 
which  he  agreed  to  pay?  It  would  seem 
at  first  view  that  there  would  be  strong 
reason  to  say  that  be  could  do  so;  but 
when  we  reflect  that  there  is  not  tbesligfat- 
est  privity  between  the  creditor  and  the 
fraudulent  purchaser,  and  that  the  only 
theory  on  which  the  creditor  has  right  in 
the  matter  is  that  property  liable  In  his 
debtor's  hands  to  bis  debt  has  been  di- 
verted from  Its  payment  by  a  sale  to  all 
intonts  void  under  the  law  as  to  him.  Just 
as  if  it  had  never  lieen  made,  it  is  difficult 
to  see  how  he  can  claim  the  purchase 
money  under  the  sale,  thus  ratifying  it. 
It  is  true,  the  supreme  court  of  Ohio,  in 
Bradford  v.  Beyer,  17  Ohio  St.  888,  has 
held  that  in  such  case  the  creditor  might 
go  against  the  goods,  or  compel  the  fraud- 
ulent vendee  to  account  for  the  purchase 
price  of  the  goods.  No  authority  is  cited 
for  the  proposition.  I  find  no  other  cases 
to  support  It.  It  this  were  so,  we  could 
justify  the  money  Judgment  in  this  case; 
but  we  do  not  think  the  position  tenable. 
If  the  fraudulent  purchaser  has  sold  the 
property  to  an  Innocent  purchaser,  so 
that  it  cannot  be  reached,  the  injured 
creditor  may  have  a  money  recovery  to 
the  value  of  the  property  against  the  pur- 
chaser, because  the  purchaser  has  thus 
realized  from  the  sale  of  property  wrong- 
fully diverted  from  the  payment  of  the 
seller's  debts,  and  he  cannot  complain  if 
he  be  made  responsible.  This  court,  in 
Hinton  V.  Ellis.  27  W.Va.422,  held  a  fraud- 
ulent grantee  liable  by  decree  for  money 
for  the  amount  realized  by  him  from  a 
sale  to  an  innocent  purchaser  of  the  land 
which  he  acquired  in  fraud  of  a  creditor. 
The  soundness  of  the  principle  on  which 
that  case  rests  is  apparent.  A  fraudulent 
grantee  ought  not  to  be  protected  in  the 
possession  of  the  proceeds  of  the  property 
received  by  him  on  a  sale  of  it.  The  prop- 
erty in  his  hands  is  In  trust  for  the  credit- 
or, and  when  he  converts  it  into  money, 
the  fund  is  Impressed  with  the  same  trust; 
and  equity  would  be  balked,  and  (he  stat- 
ute defeated,  if  it  could  not  be  followed ; 
otherwise  the  fraudulent  grantee  has  but 
to  sell  the  property  to  an  Innocent  pur- 
chaser, so  that  the  creditor  cannot  follow 
the  property,  and  pocket  the  money  him- 
self, and  the  fraud  is  triumphant.  The 
case  of  Hinton  v.  Ellis  Is  well  sustained  by 
a uthority .  WilUa mson  v.Good  wyn,  9 G rat. 
503;  Ferguson  v.  Hillman,56Wls.l90, 12  N. 
W.Rep.  889;  Mnrtha  v.  Curley,90  N.  Y.872; 
Heath  v.  Page,  63  Pa.  St.  108;  Hopkirk  v. 
Randolph.  2  Brock.  132 :  Backhouse  v.  Jett, 

1  Brock. 600;  Walt, Fraud. Conv.8§177,178; 

2  Blgelow,  Frauds,  419, and  note5;  Bump, 
Fraud.  Conv.  608,  note  2.  In  FuUerton  v. 
Vlall,  42  How.  Pr.  294,  and  Feary  v.  Cum- 
mlngs,  41  Mich.  876,  1  N.  W.  Bep.  946,  it 
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was  held  that  the  money  recovery  agalDBt 
cbe  Iraadolent  grantee  is  not  limited  to 
what  lie  received,  but  be  is  accountable  for 
its  value. 

In  this  case  the  facts  certified  in  the  hill 
of  exceptions  on  the  motion  to  set  aside 
the  verdict  show  that  after  the  purchase 
of  the  goods  the  garnishees,  Ingalls  and 
Miller,  had  sold  part  of  them  for  f  3,834. 
Clearly,  if  we  could  read  the  bill  of  excep- 
tions to  prove  this  fact  in  aid  of  the  ver- 
dict, we  would  sustain  the  judgment;  but 
we  cannot  so  read  it.  We  could  read  it 
on  passing  on  the  motion  to  set  aside  the 
verdict  as  contrary  to  evidence,  but  not 
to  supplement  a  verdict,  nor  to  help  an  in- 
definite and  vagae  verdict,  for  that  would 
be  forthe  court  to  perform  the  Jury's  func- 
tion by  taking  the  evidence  and  incorporat- 
ing in  the  verdict  facts  which  the  Jury  it- 
self should  have  found.  The  evidence  was 
addressed  to  the  jury  tor  its  finding,  not 
to  the  court  for  its  finding.  During  tbe 
trial  the  court  had  nothing  to  do  with  the 
evidence,  so  far  as  finding  any  fact  from  it 
was  concerned.  As  well  might  a  court  cer- 
tify from  the  evidence  the  amount  of  tbe 
damages  which  in  Its  opinion  the  evidence 
proved,  and  thus  aid  a  verdict  finding  for 
the  plaintiff  in  Hssampsit,  but  silent  as  to 
the  damages;  or  as  well  might  a  court 
certify  that  the  evidence  showed  that  a 
plaintiff  in  ejectment  had  on  es+atein  fee, 
and  thus  help  a  verdict  ftiiiing  to  find 
that  fact.  Thus,  without  the  aid  of  the 
f>ixth  interrogatory,  the  judgment  cannot 
be  sustained.  Let  us  bring  it  into  consid- 
eration. The  evidence  developed  that  the 
firm  of  Miller  &  Ingalls,  the  garnishees, 
was  made  up  of  a  married  woman,  Mrs. 
Ingalls,  living  with  herhusband,  and  Mil- 
ler: and,  as  such  a  partnership  was  void 
as  to  the  woman,  and  no  judgment  could 
be  rendered  against  her,  but  the  roan  could 
be  rendered  liable  alone  for  firm  debts  and 
liabilities  because  there  was  in  law  no 
partnership,  (Carey  v.  Burruss,  aO  W.  Va. 
671,)  and  the  former  interrogatories  had 
viewed  Ingalls  and  Miller  as  the  purchasers 
of  the  goods,  and  directed  inquiry  to  them, 
it  was  desirable  to  have  an  interrogatory 
directed  to  the  ascertainment  of  the  liabil- 
ity of  Miller  alone.  And,  moreover,  notes 
given  by  Ingalls  and  Miller  for  the  goods 
had  been  transferred  to  Daniels,  and  Miller 
had  taken  up  those  notes,  and  given  his 
individual  note  in  their  place  to  Daniels, 
and  Daniels  had  had  it  discounted  by  a 
bank.  Suiter  depositing  $1,5S5  with  the 
bank  to  pay  the  note  of  Miller  if  Miller 
should  not  pay  it;  and.  Miller  not  having 
paid  it,  the  bank  applied  Suiter's  money 
to  pay  it,  and  thus  Miller  became  on  that 
score  indebted  to  Suiter,  January  19, 1890; 
and  this  sixth  interrogatory  was  designed 
to  catch  this  indebteflness  arising,  at  any 
rate,  from  money  paid  by  Suiter  to  the  use 
of  Miller.  It  will  be  seen  that  this  sixth 
Interrogatory  asks  the  jury  whether  Miller 
was  indebted  to  Suiter  at  any  time  be- 
tween 13th  November,  18S9,  the  date  of 
service  of  the  attachment,  and  the  28th  of 
March,  1890;  and  that  tbe  answer  of  the 
garnishees  was  made  on  9th  December, 
1889,  thus  allowing  the  jury  to  ascertain 
indebtedness  of  Miller  to  Suiter  not  only 
at  the  date  of  the  service  of  tbe  attach- 


ment or  tbe  date  of  the  garnishee's  an- 
swer, but  later,  uutil  March  28th.  What 
is  the  period  covered  by  the  lien  of 
an  attachment  as  to  debts  or  effects  lo 
the  hands  of  a  garnishee?  Section  9,  c. 
106,  declares  that  the  lien  begins  with  tbe 
service  of  tbe  attachment,  and  of  course 
binds  debts  or  effects  then  in  the  garnishee's 
hands;  but  bow  long  does  it  continne  to 
attach  to  and  bind  new  debts  arising  or 
effects  coming  to  the  garnishee?  It  cer- 
tainly continues  to  attach  to  new  or  other 
debts  or  effects  after  that  period,  for  sec- 
tion 14  says  that  if  It  appear  on  examina- 
tion of  tbe  garnishee  "  that  at  or  after  tbe 
service  uf  the  attachment  be  was  indebted 
to  the  defendant  against  whom  the  claim 
is,  or  bad  in  his  possession  or  control  any 
goods,  chattels,  money,  securities,  or 
other  effects  belonging  to  the  said  defend- 
ant, the  court  may  order  him  to  pay,  "etc. 
From  this  I  think  the  attaching  power 
of  tbe  attachment  con  tinned  up  to,  but  not 
after,  tbe  answer  of  the  garnishee.  Just 
here  we  mast  bear  in  mind  the  principle 
abovestoted,  that  thegarnishnient  remedy 
is  of  statutory  origin,  and  can  go  so  far 
only  as  tbe  words  of  thestatute  will  allow. 
In  Railroad  Co.  v.  Gallahue,  12  Orat.  655, 
it  is  said  under  the  Virginia  statute,  simi- 
lar to  our  own  aa  to  this  point,  that  "It 
seems  that  tbestatutein  relation  to  attach- 
ments at  law  refers  to  debts  due  from  the 
garnishee  to  the  defendant  at  the  time  of 
the  service  of  the  process  upon  the  gar- 
nishee."  The  opinion  by  Judge  Allen  will 
show  how  undecided  his  mind  was  on  the 
point,  and  is  unsatisfactory  as  to  this. 

We  think  under  our  statute  that  the  at- 
tachment covers  debts  or  effects  down  to 
the  answer  of  garnishee.  This  Interroga- 
tory asked  the  jury  to  inquire  as  to  in- 
debtedness of  the  garnishee  after  the  an- 
swer. This  it  could  not  do,  as  the  at- 
tachment did  not  reach  beyond  the  an- 
swer. There  is  another  reason  against 
this  Interrogatory.  It  is  only  when  tbe 
garnishee  has  not  fully  disclosed  that  a 
jury  acts  to  inquire  into  "such  debts  and 
effects,"— that  is, such  as  beshould  have  In 
bis  answer  disclosed;  and,  as  to  any 
debts  or  effects  found  by  a  jury  chargea- 
ble to  the  gurnlphee,  section  16  says  that 
the  court  shall  proceed  in  the  same  man- 
ner as  if  "they  had  been  confessed  by  the 
garnishee."  This  shows  that  the  verdict 
only  takes  the  place  of  the  garnishee's  an- 
swer. The  garnishee  could  not  on  Decem- 
ber 9th  answer  as  to  a  debt  arising  against 
him  January  19th,  after;  and,  as  the  jury 
inquiry  Is  only  to  find  the  true  facta  as  of 
the  date  of  the  answer,  as  its  office  is  only 
to  find  what  a  true  and  full  answer  from 
the  garnishee  would  have  shown,  asit  sim- 
ply stands  in  the  shoes  of  a  true  answer,  it 
cannot  find  an  indebtedness  not  existing 
at  the  date  of  the  answer.  For  reasons 
given  above,  we  cannot  call  on  the  evi- 
dence certified  to  aid  the  verdict  in  re- 
sponse to  question  6  to  show  that  the 
jury  must  have  found  the  indebtedness  as 
existing  before  the  answer;  and,  even  if 
we  could  read  it,  we  should  find  from  tbe 
purchase  of  the  goods  and  the  sate  of  a 
large  amount  of  them  prior  to  the  answer, 
ground  of  a  liability  prior  to  the  answer ; 
and   from  tbe  ose  of  Suiter's  money  In 
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pajlng  Miller's  note  an  indebtedness  aris- 
intf  after  the  answer;  so  that  we  could 
not  Bay  the  jury  found  on  one  xruund  and 
not  on  the  other;  but  In  truth,  from  the 
(act  that  the  jury  found  the  indebtedness 
to  be  f  1,585,  we  would  be  compelled  to 
eay  that  it  based  its  verdict  on  the  in- 
debtedness accruing  after  the  answer,  as 
that  is  the  exact  sum  deposited  by  Salter 
to  pay  Miller's  note.  True,  we  might 
t>e  asked  to  treat  the  whole  transaction  as 
a  fraud  from  beginning  to  end,  Including 
the  new  note  and  deposit  for  it;  but  we 
cannot  so  read  theevidenceat  all.  It  might 
also  be  questioned  whether  the .  oath  of 
tlie  Jury  would  apply  to  this  sixth  inter- 
rogatory, but,  as  thitf  question  will  likely 
not  arise  again,  we  do  not  decide  it.  For 
these  reasons  we  must  reverse  the  order 
made  April  10. 1890,  requiring  VV.  C,  Miller 
to  pay  to  the  sheriff  f  2B9.75,  with  intercHt, 
and  costs ;  and,  rendering  such  judgment 
as  the  circuit  court  ought  to  have  rendered 
on  the  motion  In  arrest  of  Judgment  upon 
the  verdict  of  the  Jury,  It  is  here  considered 
that  Judgment  npon  the  verdict  of  the  Jury 
be  arrested,  the  verdict  set  aside,  and  a 
reoire  df  novo  be  awarded,  and  the  case 
is  remanded  for  further  proceedings. 

English  and  Holt,  JJ.,  concur.   Lucas, 
P.,  abaent. 

(K  W.  Va.  156) 

Hull's  Adm'r  v.  Hull's  Hribb. 

Dudley  et  al.  v.  Same. 

CSuprenw  Court  of  Appeals  of  Weit  Vtrgtnta. 
March  21,  1891.) 

JvmciAi.  Sau  —  RioBTS  or  PrmcHASBB — Salb  of 
Land  to  Pat  Decedbkt's  Debts  —  Dbobbe — 

LtMITATlONS — COVESAST  OF  WaKBASTT. 

1.  A  purcbaser  of  land  under  a  void  decree, 
whose  money  has  been  applied  upon  liens  on  the 
land  valid  against  the  owner  of  the  land,  will  be 
entitled  to  charge  such  money  upon  such  land  by 
substitution  to  the  right  of  the  creditor,  upon 
disafOrmance  of  the  sale. 

2.  Such  purchaser  may  maintain  a  bill  to  en- 
force such  right,  and  as  incident  to  his  relief 
Biake  his  bill  a  creditors'  bill. 

3.  A  decree  wlilch  simply  confirms  a  commis- 
sioner's report  of  debts,  and  directs  a  sale  of 
lands  therefor  In  default  of  payment,  though  that 
report  specifies  the  debts  and  priorities,  is  erro- 
neous, because  the  decree  does  not  itself  adjudi- 
cate and  declare  what  debts  are  to  be  paid,  and 
fix  their  ordur  and  priority  as  to  the  lands  to  be 
sold  therefor. 

4.  A  record  of  a  suit  by  an  administrator  and 
widow  of  a  decedent,  brought  in  Virginia  against 
bis  heirs,  to  sell  lands  there  to  pay  debts  and 
satisfy  the  widow's  dower,  wherein  debts  are 
decreed  against  the  decedent's  estate  and  sub- 
jecting its  assets,  Is  not  eyideuce,  in  a  suit  in 
this  state  against  such  heirs  to  subject  lands  of 
such  decedent  to  i>ay  such  debts,  to  establish 
snch  debts  or  their  amonnta. 

5.  A  decree  in  such  suit  will  not  save  such 
debts  from  the  statute  of  limitations  for  the  pur- 
poses of  a  suit  prosecuted  in  this  state  against 
lands  here. 

6.  Where  a  bond  is  given  for  purchase  money 
for  land,  and  secured  b;^a  lien  in  the  deed  of  con- 
veyanoe,  the  mere  giving  of  a  new  bond  or  note, 
in  place  of  the  original,  does  not  release  the  lien, 
hot  tbo  lien  is  good  for  the  new  bond  or  note. 

7.  The  statute  of  limitation  does  not  apply  to 
a  lien  for  purchase  money  reserved  in  a  convey- 
ance of  land 

8.  A  deed  conveys  the  "entire  interest"  of 
the  grantor  in  land,  and  contains  a  covenant  of 

V.13s.E.no.l — 1 


general  warranty.  This  warranty  la  limited  and 
restricted  to  the  interest  conveyed,  and  does  not 
warrant  the  laud. 

9.  A  covenant  of  warranty  applies  to  the  es- 
tate conveyed,  and  cannot  enlarge  that  estate. 
iSyUabits  by  the  Court.) 

Appeal  from  circuit  court,  Pocahontas 
county. 

R.  S.  Turk,  for  appellant.  B.  S.  Par- 
rtsb,  for  appellees. 

Brannon,  J.  This  case,  if  we  may  call 
it  the  same  case,  is  now  the  second  time 
before  this  court.  The  report  of  the  for- 
mer decision  of  this  court  will  be  found  in 
26  W.  Va.  1,  where  will  be  found  a  full 
statement  of  the  facts  up  to  the  date  of 
the  former  appeal.  A  chancery  suit  had 
been  brought  in  the  circuit  court  of  Poca- 
hontas county  by  Sheffy,  administrator  un- 
der a  Virginia  appointment  of  F.  H.  Hull, 
deceased,  and  Elizabeth  Hull,  bis  widow, 
to  sell  lands  of  said  decedent  lying  In  Po- 
cahontas county  to  pay  debts  of  his  estate, 
some  of  them  alleged  to  exist  as  purchase- 
money  Dens  on  said  land,  and  .to  satisfy  the 
dower  claim  of  said  widow  out  of  *lie  pro- 
ceeds of  sale  in  lieu  of  dowerin  kind,  and  a 
decree  of  sale  was  rendered,  and  said  lands 
sold,  and  their  sales  confirmed ;  and  then 
one  of  the  heirs,  after  becoming  of  age, 
tiled  a  petition  showing  cause  against  the 
decrees,  and  asking  their  reversal,  and  the 
restoration  of  his  share  in  the  lands  sold 
under  the  decree;  and,  such  relief  having 
been  denied  him,  he  appealed  to  thiscourt, 
which  rendered  a  decision  holding  that 
the  plaintiffs  in  the  suit  could  not  main- 
tain such  a  bill  to  sell  said  lands, and  that 
the  infant  heirs  of  Hull  were  not  parties 
before  the  court,  and  therefore  the  decrees 
and  sales  were  void,  and  remanding  the 
cause  to  the  circuit  court,  "  with  instruc- 
tions to  put  all  parties  in  statu  quo,  by 
requiring  all  persons  who  have  received 
any  of  the  purchase  money  of  said  lands 
to  refund  the  same,  with  interest,  and  by 
refunding  to  the  pun-hasers  any  money 
which  they  may  have  paid  on  their  pur- 
chases, with  interest  from  the  time  when 
it  was  paid,  and  allowing  them  compensa- 
tion for  all  permanent  improvements  put 
upon  the  land  bought,  and  by  requiring 
them  to  pay  for  the  rents  and  profits  of 
said  lands  from  June  9, 1869.  and  by  doing 
all  other  things  necessary  and  proper  to 
put  dU  persons  in  stntu  quo,  and,  if  neces- 
sary, to  modify  or  change  the  above  sug- 
gestions as  to  the  mode  of  so  doing  in  any 
way  which,  under  the  actual  circumstan- 
ces of  the  case,  may  be  found  necessary; 
and  the  court  shall  other  wise  proceed  with 
this  cause  according  to  the  principles  laid 
down  in  this  opinion,  and  further  accord- 
ing to  principles  governing  courts  of  eq- 
uity." When  the  cause  went  back  to  the 
circuit  court,  E.  P.  Hull,  F.  H.  Hull,  and 
Lillie  E.  Huff,  heirs  of  F.  H.  Hull,  moved 
the  court  to  put  them  in  possession  of  the 
lands  of  their  father  which  had  been  sold 
under  the  void  deci-ee,  but  the  court  re- 
fused to  do  this.  We  think  this  should 
have  been  promptly  done.  This  court  had 
held  that  there  was  really  no  suit,  and 
that  the  decree  of  sale  was  void ;  and  hav- 
ing directed,  as  the  chief,  I  may  say  the 
sole,  object  of  remanding  the  cause,  that 
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the  parties  should  be  pat  in  statu  quo, 
manlfeBtly  a  restoration  of  poKseMSion  to 
these  heirs  ot  the  lands  Improperly  sold 
from  them  under  the  void  decree  was  a 
step  to  said  heirs— the  most  important 
step— In  the  lineut  action  indicated  by  this 
court  to  put  the  parties  la  statu  quo. 
The  decree  was  the  only  right  by  which 
the  purchasers  had  obtained,  or  rould  ask 
to  retain,  possession,  and,  that  having 
fallen,  what  right  had  they  to  retain  pos- 
session? If  it  be  said  that  the  money  of 
these  purchases  had  gone  to  pay  liens 
against  theland,and  the  purchasers  would 
be  entitled  to  substitution,  and  ought  to 
be  allowed  to  retain  possession  in  order 
that  they  might  from  the  rents  and  prof- 
its reimburse  themselves,  these  answers 
present  themselves:  (1)  N  decree  had 
yet  been  made  declaring  them  entitled  to 
substitution  ;  (2)  the  suit  having  been  held 
to  be  one  not  properly  brought  to  sell  the 
lands  or  convene  the  Hens,  It  could  not,  in 
its  then  state,  be  made  the  vehicle  of  en- 
forcing the  right  of  substitution,  as  it  bad 
no  locus  stiivdi  in  cor/a,  save  only  to  re- 
store thd  parties  to  the  status  quo,  the 
only  function  which,  by  fair  construction 
of  the  former  opinion  of  this  court,  this 
court  designed  said  cause  thereafter  to 
perform;  and  (3)  at  that  time  the  suit  of 
Dudley  and  others  v.  Hull  and  others,  be- 
low more  particularly  referred  to,  had 
not  been  brought.  Should  said  heirs  here- 
after ask  such  possession,  it  should  be 
given  them. 

The  court  made  a  reference,  at  the  same 
time  this  motion  for  a  writ  ot  possession 
was  made,  (1)  to  ascertain  all  lands  of 
Hull:  (2)  all  liens  thereon;  (3)  all  debts 
due  from  his  estate;  (4)  to  settle  the  ac- 
counts of  his  administrator;  (5)  to  ascer- 
tain the  persons  to  t^hom  purchase  money 
from  such  land  sales  was  paid,  and  on 
what  account,  calculating  interest  from 
date  of  payment;  {IS)  to  make  an  account 
of  rents  and  profits  ot  each  tract  sold  un- 
der the  decree  from  date  of  confirmation 
of  sale;  (7i  an  account  "Jf  permanent  im- 
provements, showing  by  whom  made. 
Now,  some  of  these  heads  of  reference 
were  pertinent  to  the  purjwBe  for  which 
the  cause  was  remanded  to  the  circuit 
court,  and  necessary  to  the  execution  of 
the  mandate  of  this  court;  but  so  far  as 
the  reference  directed  the  lands  of  which 
Hull  died  seised  to  be  ascertained,  and  tb^ 
liens  and  all  the  estate  debts  thereon  and 
the  settlement  of  the  personal  estate,  with 
the  view  of  converting  the  sultinto  acred- 
itors'  bill,  the  court  was  making  the  suit 
perform  an  ofiice  which  it  could  not  be 
'  made  to  perform  consistently  with  the  de- 
cision of  this  court;  and  bad  the  suitgone 
on  alone,  and  been  treated  as  a  creditors' 
bill,  the  action  of  so  treating  It  would 
have  been  erroneous.  All  that  it  could  do 
was  to  restore  possession,  and  compel  res- 
titution from  those  who  had  received 
money  under  a  void  and  reversed  decree, 
and  repay  those  who  had  paid  for  land 
under  it.  But  this  action  of  the  conrt,  in 
making  a  reference  so  comprehensive,  be- 
comes immaterial,  by  reason  of  the  fact 
that  afterwards  Dudley  and  other  persons, 
who  bad  purchased  lands  under  the  said 
"oid  decree,  filed,  in  the  circuit  court  ot 


Pocahontas  county,  a  bill  against  the 
heirs  and  administrator  of  Felix  H.  Hull, 
deceased,  and  others,  alleging  that  Hull 
died  in  Highland  county,  Va.,  leaving  a 
widow  and  three  children,  his  beirs,  own- 
ing various  lands,  and  was  largely  indebt- 
ed at  his  death,  and  his  estate,  real  and 
personal,  in  Virginia  bad  been  exhausted 
in  paying  bis  debts,  leaving  some  unpaid; 
that  among  those  unpaid  were  several 
vendors'  liens  on  the  landsin  Pocahontas, 
tn-wit,  one  reserved  to  A.  U.  Matthews 
on  certain  tracts,  and  assigned  to  James 
H.  Renick,  and  one  to  Mary  Ann  Mat- 
thews On  certain  land,  and  one  in  favor 
of  Joseph  McClung  on  certain  lands ;  and 
alleging  that  Hugh  Sheffy,  administrator 
of  Felix  H.  Hull,  and  Elizabeth  M.  Hull, 
his  widow,  bad  brought  a  suit  In  that 
court  against  the  heirs  of  Felix  H.  Hull 
and  others,  asking  to  have  said  lands 
sold,  and  dower  of  said  widow  provided 
for  out  of  their  proceeds,  and  to  have  the 
balance  of  sncb  proceeds  applied  to  dis- 
cbarge such  liens  on  said  lands;  and  that 
a  decree  of  sale  had  been  made  in  said 
suit,  and  that  said  plaintiffs  and  certain 
defendants  bad  purchased  certain  tracts, 
respectively,  at  certain  prices,  under  such 
decree;  and  that  the  purchase  money  un- 
der such  sales  bad  been  collected  and  ap- 
plied under  decree  In  the  cause  to  the 
debts  of  Hull,  to  his  widow,  to  attorneys 
and  court  officers  for  services  In  the  cause; 
and  that  then  Felix  H.  Hull  filed  a  peti- 
tion to  set  aside  the  decrees  In  the  cause ; 
that  the  circuit  court  bad  refuse<l  to  set 
aside  such  sales ;  that  the  case  was  ap- 
pealed to  the  supreme  court  ot  appeals, 
which  had  held  all  the  proceedings  In  the 
cause  void,  and  reversed  the  said  decree, 
and  remanded  the  cause  to  the  circuit 
court  for  the  purpose  of  placing  the  par- 
ties in  statu  quo;  and  alleging,  farther, 
that  since  the  payment  of  their  purchase 
money  for  lands  sold  under  said  void  de- 
cree many  of  the  creditors  had  become  in- 
solvent; and  praying  that  the  accounts  ot 
the  West  Virginia  administrator  of  said 
Felix  H.  Hull,  deceased,  besettled,  and  bis 
creditors  convened,  and  that  those  who 
bad  purchased  lands  under  such  void  de- 
cree, and' whose  money  had  been  applied 
on  debts  and  liens  of  said  decedent,  be 
subrogated  to  the  rights  of  the  creditors 
whose  debts  the  money  of  such  purchasers 
had  gone  to  pay.  The  said  two  causes, 
that  of  Dudley  and  others  v.  Hull  and 
others,  and  that  of  Hull's  Adm'r  et  al.  v. 
Hull's  Heirs  and  others,  (the  Sheffy  suit,) 
were  beard  together,  and  a  reference  was 
made  to  a  commissioner  to  ascertain  all 
the  lands  of  which  Felix  U.  Hull  died 
seised  lying  in  Pocahontas,  and  all  liens 
thereon;  all  debts  duo  from  his  estate; 
to  settle  the  adminiatrator's  accounts;  to 
ascertain  all  purchase  money  paid  by  the 
several  purchasers  of  land  sold  under  de^ 
cree  in  the  case  of  Hull's  Adm'r  v.  Hull's 
Heirs;  the  amounts  paid  by  each,  and  the 
date  of  payment,  and  to  whom  paid,  and 
on  what  account,  caicnlating  interest 
from  dates  of  payment;  and  to  make  an 
account  uf  rents  and  profits  of  (^ach  tract 
which  had  been  sold,  and  an  account  of 
all  permanent  improvements  on  each  tract, 
showing  by  whom  made.  Upon  a  report  the 
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conrt  rendered  a  decree  In  the  two  caases, 
heard  together  in  June,  1888,  by  which  It 
eonflrmed  the  report,  and  decreed  that, 
anlesa  the  debts  by  it  reported  be  paid, 
the  iands  shonld  be  Bold  :  and  from  this 
decree  Samnel  Gibson,  administrator  of 
Felix  H.  Hull,  has  appealed   to  this  court. 

It  is  urged  by  appellant  that  these  plaln- 
titto  in  the  new  bill,  Dudley  and  others, 
cannot  maintain  a  creditors'  bill,  because 
they  are  not  creditors  of  Hull.  Technical- 
ly they  are  not  creditors,  but  only  entitled 
to  sabstitution  under  those  who  are  cred- 
itors; but,  if  BO  entitled,  they  get  the 
rights  of  those  who  are  creditors,  and 
those  creditors  could  maintain  a  creditors' 
bin,  and,  it  the  debts  which  their  money 
paid  were  liens,  they  must  or  could  con- 
raie  the  lienors,  and,  if  not  liens,  they 
most  convene  the  creditors  generally,  for 
they  could  only  get  a  pro  rata,  share  in 
case  of  deficiency  of  asBets.  Though  I  do 
not  see  that  the  court  decreed  the  debts 
against  Hull's  estate,  or  directed  the  mon 
ey  arising  from  the  sale  to  be  paid  there- 
on, yet  If,  in  fact,  they  were  paid  thereon, 
we  must  treat  Dudley  and  others,  plain- 
tiffs in  the  new  bill,  as  entitled  to  sub- 
atitation  to  the  debts  which  were  paid  by 
the  moneys  which  they  paid  as  purchas- 
eni  under  the  void  decree;  for  the  case  of 
Raymond  v.  Camden,  22  W.  Va.  180,  holds 
that  "a  purchaser  of  land  sold  under  a 
Told  decree  is  entitled,  upon  the  disaffirm- 
ance of  the  sale,  to  be  substituted  to  the 
rights  of  the  creditor,  and  charge  the 
land  with  the  amount  of  the  debts  paid 
by  him. "  See  H  ndgin  v.  Hudgiu,  6  Gfrat. 
320. 

The  position  of  appellant's  counsel,  that 
In  Haymbnd  v.  Camden  substitution  was 
allowed  only  because  Camden  and  An- 
drews asked  that  the  debt  might  be  ascer- 
tained, is  untenable.  The  court  gare  that 
as  a  reason  why.  though  the  proceeding 
was  void  for  want  of  jurisdiction  as  to 
them,  substitution  could  be  made  in  that 
proceeding;  holding  that  they  thereby 
waived  objection  to  jurisdiction,  save  in 
those  respects  they  excepted  to  it  and 
enbmitted  to  the  jurisdiction.  The  court, 
however,  held  the  general  proposition  in 
a  separate  point  that  a  purchaser  under  a 
roid  decree  was  entitled  to  be  substituted 
to  the  debts  his  money  pays.  Principles 
ot  justice  demand  this,  and  courts  of  equi- 
ty have  raised  up  this  principle,  a  being  of 
their  creation,  called  "  substitotion, "  un- 
known to  common-law  forums,  to  accom- 
plish the  ends  of  justice;  and  I  know  of 
no  more  signal  instance  to  exemplify  the 
disposition,  as  well  as  the  power,  of  equi- 
ty to  adopt  means  to  accomplish  right, 
than  this  of  substitution,  accorded  pur- 
chasers under  void  proceedings,  whose 
money  has  gone  to  satisfy  Hens  good 
against  the  debtor. 

Another  point  made  against  the  decree 
Is  that  the  most  Important  parties,  the 
heirs  of  Hull,  whose  lands  were  to  be  sold, 
were  not  before  the  court,  because  the 
affidavit  on  ■Which  rested  the  order  of  pub- 
lication against  them  as  non-residents  was 
made  before  a  notary  in  Virginia,  and  the 
CCTtificate  Is  simply  signed  by  him,  and  is 
without  notarial  seal,  and  also  wants  a 
eertillcate  of  a  clerk  or  other  ofBcer  of  a 


court  of  record  of  Virginia  under  official 
seal,  verifying  the  genuineness  of  the  sig- 
nature of  the  notary,  and  his  authority 
to  administer  oaths,  as  required  by  Code, 
c.  130,  §81.  This  objection  is  well  taken. 
A  party  mnst  be  served  with  process,  and 
thuK  brought  before  the  court,  unless  be 
be  one  against  whom  publication  may  be 
made,  and  the  fact  l,u8titylng  such  order 
must  be  made  to  appear  as  the  law  points 
out.  The  law  requires  an  affidavit  to  es- 
tablish that  fact  as  a  prerequisite  or 
foundation  for  the  order,  and  that  affida- 
vit, if  made  out  of  the  state,  must  be  cer- 
tified as  required  by  statate,  to  be  admis- 
sible to  show  the  fact  of  non-residence. 
Though  the  decree  states  that  the  non- 
residents had  been  "regularly  proceeded 
against  by  orderof  publication,  as  the  law 
provides,"  yet  the  affidavit  and  order, 
being  a  part  of  the  record,  show  this  delect. 
Though  this  be  error,  yet  I  do  not  think  It 
avails  the  appellant,  the  administrator. 
Still  it  should  be  corrected  in  after-pro- 
ceedings, as  It  might  affect  titles  acquired 
under  a  decree  hereafter.  The  decree  does 
not  declare  on  its  face  what  particular 
debts  shall  t>e  paid  or  fix  their  order,  but 
simply  decrees  that,  "unless  the  defend- 
ants, the  administrator  and  helre  of  the 
late  F.  H.  Hull,  deceased,  or  some  one  for 
them,  shall  within  sixty  days  from  the 
rising  of  this  court  pay  to  the  special  re- 
ceiver in  these  causes  the  several  debts  re- 
ported by  Commissioner  Warwick  against 
the  estate  of  F.  H.  Hull,  deceased,  the 
lands  should  be  sold."  Such  a  decree  is 
erroneous  under  the  case  of  Bank  v.  Wil- 
son, 25  W.  Va.  242.  As  Judge  Wood  very 
properly  said  in  the  opinion  in  that  case, 
"Upon  itsface  it  [the  decree]  neither  ascer- 
tains the  amount  or  priority  of  any  debt , 
or  the  person  to  whom  the  same  is  to  be 
paid;"  and  as  he  said  in  that  case  I  say 
in  this,  that  while  the  decree  does  refer  to 
the  report  for  the  debts  to  be  paid,  that 
leaves  every  creditor  to  determine  for  him- 
self, at  his  peril,  the  amount  decreed  htm. 
I  add  that  this  report  is  complicated.  A 
(;ivcn  debt  is  a  specific  lien  on  certain 
lands,  and  a  general  charge  on  others; 
another  debt  is  a  specific  lien  on  cer- 
tain lands  and  a  general  charg:e  on  oth- 
ers; and  otherdebts  general  charges.  The 
special  commissioner  and  parties  are  to 
construe  this  report  for  themselves,  at 
their  peril,  and  fix  the  amounts  of  liens, 
thair  order,  and  what  lands  they  bind; 
whereas,  the  decree  should  make  these 
matters  legally  certain. 

What  debts  were  to  be  paid  under  this 
decree?  The  decree  shonld  have  plainly 
declared  what  original  debts  of  Hull  yet 
remained  unpaid,  and  what  particular 
pnrchasers  were  entitled  to  substitution, 
and  in  what  sums, and  out  of  what  lands, 
after  charging  them  with' rents  and  prof- 
its, less  permanent  improvements  and 
taxes  paid.  The  heirs  would  know  then 
how  much  was  chargeable  upon  their  efi- 
tate,  and  In  whose  favor,  if  they  desired 
to  discharge  it,  and.  In  case  a  sale  should 
be  made,  every  orlgrinal  creditor  would 
know  how  much  was  coming  to  him,  and 
every  purchaser  would  know  how  mnch 
be  was  entitled  to  for'  reimbursement  or 
substitution,  and  thus  they  coold  bid  at 
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the  sale  with  their  eyes  fnll  upon  their  ad- 
judicated rights. 

As  to  the  debts  reported  against  Hull's 
estate:  It  is  scarcely  necessary  to  sny 
that  the  parties,  claiming  substitution  on 
account  of  moneys  paid  by  them  under  their 
purchases  of  land  having  been  applied  oo 
debts  of  Hull's  estate,  must  show  debts 
valid  and  binding  said  estate.  The  appel- 
lant's counsel  contends  that  there  was  no 
evidence  to  establish  the  debts  reported  as 
debts  binding  Hull's  estate.  And  bereit  is 
certain  that  the  pleadings,  depositions,  or 
decrees  in  the  case  of  Sheffy,  Adm'r,  v. 
Hull's  Heirs,  in  Pocahontas  circuit  court, 
cannot  be  read  asevidence  against  the  heira 
or  Administrator  of  Hull  to  establish  debts, 
for  reasons  already  stated.  It  is  also 
clear  that  the  record  of  the  case  of  Sheffy, 
Adm'r,  etc.,  v.  Hull's  Heirs,  brought  in 
Highland  county,  Va.,  cannot  be  read  to 
establish  such  debts.  It  was  the  same 
character  of  suit  as  that  brought  in 
Pocahontas  by  Sheffy,  administrator,  and 
Mrs.  Hull,  againct  Hull's  heirs,  which 
this  court  held  to  be  a  void  proceeding; 
but, in  addition,  that  theHlghland  county 
suit  was  bronght  in  another  state  to  sell 
land  and  operate  on  personal  assets  there, 
and  could  by  no  means  affect  lands  here; 
and  the  West  Virginia  administrator  was 
not  a  party  to  it;  and,  if  the  infant  heli-s 
were  parties,  it  could  not  establish  debts 
not  personally  decreed  against  them  so  as 
to  bind  lands  here.  The  decree  was  only 
that,  unless  the  estate  debts  be  paid,  the 
lands  be  sold. 

The  debt  in  favor  of  James  H.  Renick  is 
sustained  by  the  agreement  of  sale  be- 
tween Andrew  Matthews  and  Felix  H. 
Hull,  dated  13th  October,  1853,  in  connec- 
tion with  Uriah  Hevener's  deposition. 

As  to  the  bond  of  ?757.87  in  favor  of 
Ann  M.  Matthews:  The  evidence  is  not 
clear  to  show  that  it  is  a  remnant  of  pur- 
chase money  for  land  sold  by  Sampson 
Matthews  to  Hull  and  Warwiclc.  The  bond 
is  of  different  date  from  the  sale  and  deed, 
but  is  claimed  to  be  a  balance  on  settle- 
ment. As  the  deed  from  Mary  Ann  and 
Ann  M.  Matthews  to  Hull  and  Warwick, 
which  must  have  been  accepted  by  the 
grantees  and  put  on  record,  recognizes 
money  as  yet  unpaid  on  the  land,  and 
the  bond  is  signed  by  Hull  and  Warwick, 
the  same  parties  alleged  to  have  pur- 
chased the  land,  and  as  John  W.  War- 
wick's deposition  virtually  recognizes  it 
as  a  purchase-money  bond,  I  think  we 
should  say  that  it  is  established.  Though 
given  after  said  deed,  being  for  purchase 
money.  It  is  entitled  to  the  lien  retained  in 
the  deed,  as  a  release  of  the  lien  would  not 
be  presumed  from  the  mere  execution  of  a 
new  bond.  Hess  v.  Dille.  23  W.  Ya.  90 ; 
Coles  V.  Withers,  33  Grat.  1K6;  2  Jones, 
Mortg.  §  927;  Hopkins  v.  Detwiler,  25  W 
Va.  749. 

As  to  debts  of  estate  of  Joseph  McClnng: 
I  think  tbe  deed  from  McCluug  and  wife  to 
Hnll,  dated  26th  September,  1855,  found  on 
record,  and  Hull's  bond  of  f  2,5(K),  of  same 
date,  to  McClung,  justify  the  report  in 
considering  that  debt  estaliilsbed ;  but 
there  is  no  evidence  to  sustain  the  item  of 
f932.55,  reported  In  favor  f  McCiung's  es- 
tate, except  tbe  Highland  county  record, 


which  is  Incompetent,  and  it  is  barred  by 
the  statute  of  limitations.  I  think  the 
claim  of  Hull's  administrator  for  abate- 
ment from  McCiung's  debt  for  loss  of  the 
500  acres  was  properly  overruled.  The 
deed  of  McClung  and  wife  conveyed  "their 
entire  interest  in  the  lands  formerly  owned 
by  Jacob  W.Matthews  "in  certain  specified 
lands,  "together  with  all  their  interest  In 
the  lands  formerly  belonging  to  said  Mat- 
thews lying  on  Clover  creek."  Where  a 
deed  conveys  the  grantor's  right,  title, 
and  interest,  though  it  contains  in  gener- 
al terras  a  covenant  of  general  warranty, 
the  covenant  is  regarded  as  a  restricted 
one,  limited  to  the  estate  conveyed,  and 
not  one  defending  generally  the  land  de- 
scribed. The  covenant  of  warranty  is  in- 
tended to  defend  only  what  is  conveyed, 
and  cannot  enlarge  the  estate  conveyed. 
Walt,  Act.  &  Def.  391:  SWashb.ReaiProp. 
665;  Rawie,  Cov.  420;  Sweet  v.  Brown, 
12  Mete.  (Mass.)  175;  Allen  v.  Holton,  20 
Pick.  458;  Ballard  v.  Child,  46  Me.  152;  Mc- 
Near  v.  McComber,  18  Iowa,  12:  Kimball 
V.  Semple,  25  Cal.  4.52;  Blanchard  t. 
Brooks,  12  Pick.  47;  White  v.  Brocaw,  14 
Ohio  St.  339;  Adams  v.  Ross.  30  N.J.  Law, 
510;  Lamb  v.  Wakefleld,  1  Sawy.  251; 
Hope  V.  Stone,  10  Minn.  141,  (Gil.  114.) 
Here  the  grantors  conveyed  only  their  in- 
terest. The  land  was  in  dispute,  and  Por- 
ter seems  to  have  had  superior  title  to  it; 
and  besides,  the  evidence  tends  to  show 
that  the  deed  does  not  cover  the  500  acres 
claimed  as  lost  land. 

The  debts  of  Renick,  Matthews,  and  Mc- 
Clung, above  mentioned,  are  purchase- 
money  liens,  and  are  not  barred  by  the 
statute  of  limitations.  Heiskell  v.  Pow- 
ell, 23  W.  Va.  718;  Wayt  V.  Carwithen,  21 
W.  Va.  522.  A  lien  for  purchase  money  re- 
served in  a  deed  Is  treated  as  a  mortgage 
or  deed  of  trust,  and  tbe  statute  of  limita- 
tions does  not  apply.  Coles  v.  Withers,  33 
Grat.  186, 194;  Smith  v.  Railroad  Co.,  Id. 
620;  I.«wis  V.  Hawkins,  23  Wall.  119.  It  is 
clear  that thestatute  does  not  run  against 
mortgages  and  deeds  of  trust.  Criss  v. 
Criss,  28  W.  Va.  3!»6;  Camden  v.  Alklre,  24 
W.Va.  675;  Pitzer  v.  Burns,  7  W.  Va.  63; 
Bowie  V.  School.  75  Va.  300. 

The  debt  reported  at  f5,335.05,  in  favor 
of  Benjamin  F.  Jackson,  is  not  only  not 
proven,  except  by  evidence  In  the  High- 
land cause,  but  is  for  an  open  account, 
tbe  last  item  being  in  October,  1861,  and  is 
barred,  and  was  improperly  allowed.  So, 
also,  the  Samuel  V.  Gatewood  debt  ot 
f  1,226.68  is  not  proven,  except  by  theHigli- 
land  record,  and  is  barred  by  limitation. 
Tbe  suit  In  Highland  county  could  not 
operate  to  protect  debts  against  the  stat- 
ute of  limitation  as  to  assets  in  West  Vir- 
ginia. There  was  no  personal  decree 
against  tbe  heirs;  simply  a  decree  ascer- 
taining certain  debts  as  existing  against 
Hull's  estate  for  the  purposes  of  that 
cause, — that  is,  against  the  Virginia  lands 
of  the  estate, — and  was  only  a  decree  ad- 
judicating such-  debts  as  existing  by  con- 
firming a  report  finding  them.  And  be- 
sides, it  was  a  suit  brought  by  the  Vir- 
ginia administrator  and  the  widow  to  sell 
lands  for  debts,  which  they  could  not  do,  as 
there  there  was  no  such  statute  as  in  this 
state  allowing  an  administrator  to  main- 
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tain  aacta  a  snlt,  and  the  widow  coold  not 
do  bo;  and  as  decided  in  Hull  v.  Hull,  26 
W.  Va.  1,  such  a  salt  was  inefBcacious  to 
accompllMh  the  parpose  of  keeping  alive 
these  debts.  The  suit  in  Pocahontas  by 
said  Sheffy,  administrator,  and  the  widow 
of  Hull,  being  void,  could  not  Iceep  alive 
those  debts;  nor  would  the  bringing  of 
the  suit  of  Dudley  and  others,  within  one 
year  after  the  reversal  by  this  court  in  the 
case  of  Hull  v.  Hull,  operate  tu  save  the 
debts  from  limitation,  under  section  19, 
e.  IM,  Code,  as  it  was  a  void  proceedlns. 
It  does  not,  in  fact,  appear  that  the  Dud- 
ley suit  was  brought  within  one  year  after 
the  %th  April,  18S5,  the  date  of  such  re- 
versal, as  the  summons  in  it  is  not  in  the 
record.  I  think  the  land  owned  by  Hull 
jointly  with  others  should  have  been 
divided  before  sale.  I  do  not  think  that 
the  parties  claiming  sabstltutiou  had 
right  to  set  off  one-third  of  rents  and  prof- 
its as  for  land  to  which  the  widow  of  Hull 
was  entitled,  and  be  charged  with  only 
two-thirds  of  rents  and  profits.  A  widow 
has  no  estate  by  reason  of  her  dower 
right  till  it  is  actually  assigned.  Tom- 
linson  V.  Nlckell,  24  W.  Va.  160,  27  W. 
Va.  709.  I  find  no  decree  assigning  her 
dower,  or  declaring  the  money  value  of  it, 
or  directing  its  payment.  It  was  prob- 
ably in  the  power  of  the  court  to  appoint 
a  special  receiver  to  receive  and  disburse 
the  moneys  under  the  sale,  but  I  do  not 
see  why  special  commissioners  could  not 
do  so,  after  giving  bond.  The  decree  com- 
plained of  is  reversed,  and  the  cause  re- 
manded, to  be  further  proceeded  in  ac- 
cording to  the  principles  herein  indicated, 
and  further  according  to  principles  gov- 
erning courts  ol  equity. 

Lucas,   P.,   and    English,  J.,   concur. 
Holt,  J.,  absent. 

(35  W. 


Va.  1) 

Feamster  et  al.  v.  Feamster. 

(Supreme  Court  of  A-(rpeals  of  West  Virginia. 
March?,  1891.) 

JtTDOMENT — ASSIONMENT — LlEN — TRUSTS. 

1.  Where  a  ]  udgment  is  assigned  to  a  party  for 
the  benelit  of  infant  children,  and  the  same  judg- 
ment wa9  assigned  to  another  party  for  the  bene- 
fit of  said  children,  and  in  a  chancery  salt  pend- 
ing both  of  said  assignees  file  petitions  respect- 
ively, claiming  to  be  entitled  to  the  control  of 
said  judgment,  the  successful  party  in  said  con- 
test must  he  regarded  as  having  accepted  said 
assignment,  and  subsequently  as  holding  said 
Jad^nent  as  trustee  for  said  infant  children. 

2.  Said  judgment  being  a  lien  upon  the  lands 
of  a  party,  and  prior  judgment  hens  existing 
against  the  same  land,  which  is  the  only  estate  of 
the  judgment  debtor,  said  land,  under  the  cir- 
comstances,  must  be  regarded  as  the  trust  sub- 
ject, and  cannot  be  purchased  by  the  trustee  for 
his  individual  benefit  at  a  judicial  sale,  under 
the  circumstances  of  the  case. 

8.  If  said  land  is  purchased  by  said  trustee 
at  a  price  which  fails  to  satisfy  the  judgment  of 
his  ceatuis  que  trvstent,  and  is  resold  by  said 
trustee  at  a  profit,  said  cestuie  que  trustent  may 
have  said  profits  applied  towards  the  payment  of 
their  judgment  so  held  by  said  trustee. 
Oyllalnu  by  the  Court.) 

Appeal  from  circuit  court,  Qreenbrier 
toonty. 

J.  M.  McW borter  a.nA  Okey  John  son,  for 
api)ellant8.   Jobo  A.  Preston,  tor  appellee. 


English,  J.  Patsy  Feamster,  the  moth- 
er of  Joseph  A.  Feamster  and  S.  W  N. 
Feamster,  was  the  owner  of  a  Judgment 
against  Joseph  A.  Feamster  amounting 
to  15,249.72  as  of  April  20,  1885 ;  and  on 
the  5th  day  of  March,  1885,  she  made  two 
assignments  of  said  judgment  for  the  ben- 
efit of  the  children  of  her  son  Joseph  A. 
Feamster  by  his  wife.  Mary  J.  Feamster, 
who  are  the  plain  tiffs  in  this  suit,  and  Willie 
L.  Foamster,  tlieir  brother,  who  has  since 
departed  this  life  without  Issue.  One  of 
said  assignments  was  made  to  Joseph  A. 
Feamster,  and  the  other  to  S.W.N.  Feam- 
ster; both  of  said  assignments  being  made 
for  the  use  and  benefit  of  said  children  of 
Joseph  A.  Feamster.  In  a  chancery  suit, 
brought  in  the  year  1886  by  Mary  J.  Feam- 
ster against  Joseph  A.  Feamster  and  oth- 
ers, the  lien  creditors  of  said  Joseph  A. 
Feamster  were  convened  under  the  pro- 
visions of  the  statute,  and  were  classified 
and  reported  by  a  commissioner,  to  whom 
the  cause  was  referred  with  a  view  of  ob- 
taining a  decree  for  the  sale  of  said  land, 
and  said  judgment  was  classed  No.  6. 
Said  Joseph  A.  Feamster  and  S.  W.  N. 
Feamster  filed  their  respective  assigfu- 
meats,  each  claiming  control  of  said  judg- 
ment and  the  proceeds  thereof.  These 
claims  were  referred  to  a  commissioner, 
who  took  evidence  and  reported  thereon, 
and  at  the  hearing  the  court  decided  the 
controversy  in  favor  of  S.  W.  N.  Feam- 
ster; holding  that  he  held  the  valid  assign- 
ment for  said  judgment.  The  land  of 
said  Joseph  A.  Feamster  was  directed  to 
be  sold,  and  the  liens  prior  to  said  judg- 
ment, which  was  held  by  S.  W.  N.  Feam- 
ster in  trust  for  the  plaintiffs,  who  were 
children  of  said  Joseph  A.  Feamster, 
amounted  to  about  $^,000.  After  said 
land  had  been  advertised  by  the  commis- 
sioners appointed  to  make  sale  thereof, 
one  S.  W.  Anderson  came  to  see  one  of  the 
commissiunera  about  the  Hale  thereof,  and 
proposed  purchasing  part  of  it,  and  said 
he  wanted  about  100  acres  thereof.  At 
said  sale  said  S.  W.  N.  Feamster  became 
the  purchaser  at  the  price  of  f  2,300  of  said 
tract  of  land  containing  320  acres,  said 
Anderson  being  present  at  the  sale,  but  re- 
fusing to  bid;  and  said  sale  was  reported 
to  the  court  by  the  commissioners  ap- 
pointed to  make  thesame,  and,  being  unex- 
cepted  to,  was  confirmed.  The  children 
of  said  Joseph  A.  Feamster,  Annie  C. 
Feamster,  Maud  E.  Feamster,  and  Fattie 
Aiderson  Feamster — the  last  two  of  whom 
are  infants,  and  Sue  by  their  next  friend — 
filed  their  bill  on  the  first  Monday  in 
March,  1890,  in  the  circuit  court  of  Green- 
brier county,  against  said  S.  W.  N.  Feam- 
ster, in  which  they  set  forth  the  above 
facts,  and  further  allege  that  before  said 
sale  was  confirmed  by  a  decree  of  said 
court  to  the  defendant  he  sold  a  part  of 
the  land  to  said  Anderson  for  something 
over  f 3,000;  that  the  tract  of  land  was 
very  valuable,  and  sbonld  have  brought 
a  much  larger  price;  that  it  had  been  sold 
by  tbesame  commissioners  at  a  former  time 
for  97,000,  which  sale  tor  some  cause  bad 
been  set  aside;  that  the  defend  ant,  having 
undertaken  to  act  as  trustee  for  plaintiffs, 
should  have  encouraged  bidders,  so  as  to 
have  made  the  land  bring  as  large  a  sum 


Digitized  by 


Google 


54 


SOUTHEASTERN  BEPOKTEB,  Vol.  13. 


(W.Va. 


as  possible  for  the  benefit  of  blacestuts  que 
trastent;  and  that,  having  assumed  the 
trnst,  the  law  made  It  his  duty  to  pro- 
mote the  interests  of  plain  tilts,  who  were 
infant  children  of  his  brother,  but  that, 
instead  of  doing  this,  the  land  was  sold 
at  about  hall  price,  the  trustee  was  the 
purchaser,  and  one  was  present  wanting 
100  acres  of  the  land,  but  from  an  under- 
standing with  the  defendapt  dec-lined  to 
bid,  and  soon  after  the  sale  was  made  he 
paid  the  defendant  over  $30  per  acre  for 
105it(  acres  of  the  land ;  that  the  bidders 
were  forestalled,  and  the  defendant  pur- 
chased the  whole  tract  at  half  of  its  value 
or  less,  and  then  sold  one-third  of  it  for 
a  sum  soffldent  to  reimburse  himself 
and  make  a  profit  of  f  1,000  or  upwards, 
and  still  retains  over  200  acres  of  the  land : 
that  in  settling  up  their  accounts  of  re- 
ceipts and  disbursements,  the  commis- 
sioners who  made  tite  sale  had  a  bal- 
ance of  $31.75  to  return  to  said  trustee 
after  paying  costs  of  suit,  expenses  of  sale, 
and  the  liens  prior  to  the  one  iu  favor  of 
Patsy  Feamater,  now  for  the  use  of  plain- 
tiffs, which  sum  the  defendant  admits  the* 
plaintiffs  are  entitled  to  on  their  judg- 
ment, and  they  charge  the  conduct  of  their 
said  trustee  constitutes  a  fraud  upon  their 
rights;  that  they  are  entitled  to  the  bene- 
fit of  any  profit  realized  by  him;  and  they 
call  upon  him  to  dlHclose  the  true  amount 
for  which  he  sold  said  10.5%  acres  to  S.  W. 
Anderson,  and  pray  that  he  may  be  re- 
quired to  account  to  and  pay  over  to 
plaintiffs,  as  they  become  of  age,  their  re- 
spective shares  of  what  be  made  over  and 
above  what  he  paid  for  sold  land,  and 
that  the  200  acres  or  upwards  remaining 
in  his  hands  may  be  decreed  to  bo  sold  for 
the  benefit  of  plaintiffs,  or  that  he  may  be 
required  to  account  to  them  for  the  value 
thereof,  and  the  rents  and  profits  of  the 
same  during  the  time  he  has  had  it  in  pos- 
session. On  the  2d  of  May,  1890,  the  plain- 
tiffs filed  an  amended  bill,  in  which  they 
allege  that  since  filing  their  original  bill 
they  have  learned  that  the  arrangement 
for  the  sale  of  the  land  to  .S.  W.  Andersoti 
after  the  defendant  purchased  it  was  made 
by  Joseph  A.  Feamster.  the  brother  of  the 
defendant,  who  in  that  matterwas  acting 
as  the  agent  and  with  tlie  knowledge  and 
consent  of  the  defendant;  that  the  defend- 
ant resided  near  the  land  sold,  as  did  Jo- 
seph A.  Feamster,  and  knew  all  about  Its 
great  value,  and  the  liens  attaching  to 
said  land  which  were  prior  to  the  lien  held 
in  trust  by  the  defendant  for  plaintiffs, 
which  amotmted  to  near  $2,000,  and  tlien 
came  plaintiffs'  lien,  amounting  to  over 
$6,000,  which  defendant  controlled,  and 
which  lie  could  and  did  use  to  his  own  ad- 
vantage. They  further  allege  that  in  the 
same  class  with  plaintiff's  judgment,  viz., 
class  6,  was  reported  a  judgment  in  favor 
of  W.  V.  Rucker  against  Joseph  A.  Feam- 
ster for  the  sum  of  $149.55,  with  interest 
from  April  20,  1885;  that  one  Edgar  P. 
Rucker  prepared  an  up«et  bid  and  offered 
to  give  good  security  thereon  at  the  sum 
of  $3,000,  and  was  going  to  file  it  in  the 
cause,  and  ask  the  sale  to  defendant  to  be 
set  aside,  when  the  defendn.it,  through 
some  of  his  friends,  agreed  that  if  the  up- 
set bid  should  not  be  pu  t  in,  and  if  the  sale 


should  be  confirmed  to  him  at  the  price  be 
had  purchased  It  at,  viz.,  $2,300,  be  would 
pay  the  judgment  of  said  W.  P.  Rucker, 
who  was  the  father  of  said  Edgar  P. 
Rucker,  and  he  did  accordingly  pay  said 
judgment,  and  thereupon  the  sale  was 
confirmed;  and  they  aver  and  charge  that 
this  single  transaction  is  of  itself  safficient 
to  sustain  to  the  fullest  extent  the  charge 
that  the  whole  proceedings  in  the  pur- 
chase of  the  land  by  their  trustee,  when 
their  debt  of  $5,000  was  the  next  to  be 
paid,  and  gave  their  said  trustee  the  en- 
tire control  of  the  situation  by  virtue  of 
his  relation  thereto,  was  a  fraud  upon 
their  rights,  and  that  he  purchased  the 
same  with  a  view  to  his  own  advantage; 
and  they  aver  and  charge  that  the  defend- 
ant knew  before  said  sale  was  confirmed 
t»  him,  and  even  when  the  purchase  was 
made,  about  what  be  could  sell  to  said 
Anderson  for;  and  they  pray  as  in  their 
original  bill  and  for  general  relief. 

The  defendant.  S.  W.  N.  Feamster,  an- 
swered the  original  bill,  admitting  the 
judgment  assigned  to  him  by  Patsy  Feam- 
ster, its  amount  and  priority,  and  that  it 
was  assigned  to  him  for  the  use  of  plain- 
tiffs; and  that  she  assigned  the  same  to 
Joseph  A.  Feamster  for  the  same  use,  and 
that  they  respectively  filed  petitions  in 
said  cause  claiming  said  assignment,  and 
that  on  the  hearing  of  the  cause  the  court 
decided  the  assignment  to  him  (8.  W.  N. 
Feamster)  was  the  valid  assignment,  and 
he  was  "decreed  to  be  the  trustee  for  said 
children  of  whatever  might  be  realized 
from  said  judgment;"  but  he  denied  that 
he  accepted  the  trust.  He  also  denied 
that  said  property  was  trust  property, 
and  alleged  that  it  was  sold  at  a  judicial 
sale,  brought  about  by  another  party, 
which  hp  took  no  part  in  procuring,  and 
over  which  he  could  not  have  had  con- 
trol. He  also  denied  that  before  said  sale 
was  confirmed  he  sold  a  part  of  said  land 
to  S.  W.  Anderson  at  any  price,  but  ad- 
mitted that  after  said  sale  he  did  sell  part 
of  said  land  to  said  Anderson.  As  to  the 
allegation  that  said  commissioners  made 
a  sale  some  time  previous  of  said  land  for 
$7,000,  which  for  some  cause  was  set 
aside,  he  claimed  that  was  a. negotiation 
for  an  exchangeofsald  land  forsomeprop- 
erty  in  the  townof  AlderBon,and  the  price 
named  was  the  estimated  value  of  said 
Alderson  property,  but  that  no  such  offer 
was  made  in  uioney,  and  said  trade  was 
never  consummated.  He  also  denied  that 
he  in  any  manner  retarded  or  prevented 
any  one  from  bidding  on  said  property ; 
but,  on  the  contrary,  alleged  that  after 
the  sale  and  before  confirmation  thereof 
said  commissioners  sought  to  gnt  some 
ime  to  put  in  an  upset  bid,  and  he  was  ap- 
proached by  a  certain  man.  and  requpsted 
to  make  a  contract  with  him  for  part  of 
the  tract,  and  he  replied  that  he  could  not 
and  would  not  treat  with  him  until  after 
the  court  had  acted  upon  the  sale,  and 
then  and  there  encouraged  said  party  to 
put  in  an  upset  bid  if  he  desired  the  prop- 
erty ;  and  he  put  in  issue  by  said  answer 
all  of  the  material  allegations  of  plaintiffs* 
original  bill.  He  also  filed  an  answer  to 
the  plaintiffs'  amended  bill,  in  which  he 
admitted  that  be  paid  tlie  debt  of  $149.55 
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reported  in  favor  ol  W.  P.  Rucker,  but  un- 
der the  following  clrcnoiRtancefi,  viz.: 
Capt.  R.  F.  Denniit,  tils  attorney  in  the  Jo- 
seph A.  Feamater  case,  wrote  him  that  he 
told  said  Rucker  that  if  the  Hale  was  con- 
firmed to  respondent  of  said  tract  of  land 
said  Rucker's  debt  Bbuuld  be  paid;  that 
he  at  first  refnsed  to  pay  it,  but,  seeing 
that  said  Oennla  was  in  an  embarrassing 
position  in  reference  to  the  statement  be 
had  made  to  said  Rucker,  agreed  to  pay 
tbe  same  only  on  account  of  said  Dennis' 
statement  to  said  Rucker;  that  be  did  not 
anthorise  said  Dennis  to  make  such  ar- 
rangement, and  did  not  know  behaddone 
so  until  tbe  reception  of  said  letter,  which 
was  not  received  until  after  tbe  sale  bad 
lieen  confirmed,  and  the  court  bad  ad- 
journed ;  that  be  never  agreed  with  said 
Rucker  that  be  would  pay  bis  debt  it  be 
would  not  put  in  an  upset  bid,  or  upon  any 
eondition,  prior  to  the  confirmation  of 
tbe  sale;  and  that  be  paid  the  same  only 
as  above  stated;  and  be  put  in  issue  all  of 
the  material  ullegatious  of  said  amended 
bill.  These  answers  were  each  replied  to 
generally.  Quite  a  number  of  depositions 
were  taken,  and  on  the  28tb  day  of  June, 
1890,  tbe  court  decreed  that  said  8.  W.  N. 
Feamster  did  n<it  occupy  such  relation  to 
tbe  plaintlffH  in  his  trusteeship  as  would 
prevent  bis  bidding  on  tbe  land  of  Joseph 
A.  Feamster,  and  that  be  could  not  be 
beld  to  account  for  the  excess  for  which 
he  sold  to  S.  W.  Anderson  above  what  he 
paid  for  the  land,  and  that  tbe  plaintiOs 
were  not  entitled  to  the  recovery  ol  the 
Femaining  unsold  land,  or  to  a  sale  there- 
of for  their  benefit,  and  that  all  they  were 
entitled  to  recover  was  the  sum  of  f 31 .75, 
returned  to  said  trustee  by  the  commis- 
sioners who  made  the  sale,  with  interest 
from  the  1st  day  of  April,  1889,  to  be  paid 
to  them  as  they  respectively  arrived  at  tbe 
age  of  21  years ;  and  from  this  decree  tbe 
plain tlHs  appealed  to  this  court. 

The  defendant, in  his  answer  to  tbeorig- 
inal  bill,  admits  that  he  and  Joseph  A. 
Feamster,  respectively,  filed  petitions  in 
the  case  of  Mary  J.  Feamster  t.  Josepb 
A.  Feamster,  claiming  tbe  assignment  of 
said  Judgment  from  Patsy  Feamster, 
which  contest  was  decided  in  his  favor, 
and  be  was  decreed  upon  his  own  petition 
to  be  a  trustee  for  tbe  plaiu tiffs  of  what- 
ever might  be  realized  from  said  Judg- 
ment, but  be  denlPt)  that  he  accepted  the 
trust.  What  more  be  could  have  done  in 
the  way  of  a  formal  acceptance  of  tbe 
tmst  it  is  difficult  to  perceive.  He  peti- 
tioned tbe  court  for  it,  and  in  a  contest 
with  Josepli  A.  Feamster  it  was  decreed 
In  his  favor,  and  he  does  not  appear  in  any 
manner  to  have  subsequently  disclaimed 
It;  and  while  said  decree  remained  in  his 
favor  he  remained  the  trustee,  and  was 
the  only  person  entitled  to  control  said 
Judgment,  and  in  this  case  he  must  be  re- 
garded as  their  trustee  with  reference  to 
said  Judgment;  and,  being  such  trustee, 
tbe  question  presented  for  our  determina- 
tion is  whether,  under  tbe  circumstances 
of  this  case,  be  could  consistently  become 
the  purchaser  of  said  tract  of  land.  His 
interest  as  a  purchaser  was  diametrically 
opposed  to  the  interests  of  his  ceatuia  que 
truBteat.    His  interest  was  to  purchase 


the  property  at  the  leant  price  he  could, 
while  their  desire  and  interest  were  to 
make  the  property  bring  more  than  $5,000 
more  than  it  did.  so  that  their  Judgment 
would  be  paid.  By  purchasing  the  land 
at  less  than  its  value,  and  selling  it  again 
at  a  profit,  tbe  money  which  would  and 
should  have  gone  towards  the  satisfaction 
of  their  Judgment  goes  into  the  pocket  of 
their  trustee;  not  for  their  benefit,  but  for 
his  own.  S.  W.  N.  Feamster  was  fully 
aware  of  the  desire  on  the  part  of  S.  W. 
Anderson  to  become  tbe  owner  of  a  por- 
tion of  said  tract  of  land,  and  the  conduct 
of  said  Anderson  with  reference  to  the  pur- 
chase of  a  portion  thereof  clearly  indicates 
his  anxiety  to  buy  the  same.  The  defend- 
ant, in  his  deposition,  says  that  said  An- 
derson came  to  him  before  the  confirma- 
tion of  said  sale,  and  said  be  wanted  a 
part  of  tbe  land,  but  that  he  told  him  he 
could  not  talk  to  him  about  it  until  tbe 
sale  was  acted  upon  by  tbe  court;  but 
that,  it  confirmed,  he  would  proably  let 
him  have  part  of  it  at  what  it  was  worth. 
Why  could  he  not  talk  to  Anderson  in  re- 
gard to  the  matter?  unless  he  was  afraid 
of  defeating  the  confirmation  of  the  sale 
to  himself,  and  depriving  himself  of  the 
profit  be  had  made  by  said  purchase. 
iSaid  Anderaon  was  present  when  the  land 
was  put  up  for  sale,  and  was  unwilling  to 
bid  over  12,300  for  tbe  entire  tract  of  320 
acres,  but  in  a  few  days  after  be  paid  S. 
W.  N.  Feamster  $.1,000  for  1055^  acres,— less 
than  one-third  of  it.  In  other  words,  he 
preferred  to  pay  $700  more  for  the  105Ji 
acres — part  of  said  tract — than  he  was 
willing  to  pay  for  the  whole  820  acres,  as- 
signing as  a  reason  that  he  did  not  want 
tbe  remaining  200  acres,  although  he  states 
it  was  worth  $5  an  acre.  As  a  general 
thing,  in  business  transactions  the  ac- 
tions of  men  are  controlled  by  their  inter- 
ests, and  tbe  fact  that  said  Anderson  de- 
clined to  bid  on  said  entire  property  under 
the  circamstances,  coupled  with  the  ad- 
ditional fact  that  W.  P.  Rucker  In  his  dep- 
osition states  that  he  heard  after  said 
sale,  and  before  its  confirmation,  that  S. 
W.  N.  Feamster  had  sold  a  part  of  said 
land  to  said  Anderson  for  a  good  deal 
more  than  the  whole  tract  cost  him, 
clearly  indicates  collusion  and  an  under- 
standing between  said  S.  W.  N.  Feamster 
and  said  Anderson.  It  was  tbe  plain 
duty  of  said  8.  W.  N.  Feamster,  acting  as 
trustee  tor  the  infant  children  of  his 
brother,  to  make  said  land  bring  every 
dollar  It  wonld  for  the  benefit  of  his  ces- 
tvls  que  trusteot,  but  when  approached 
by  Mr.  Anderson  in  regard  to  the  purchase 
of  part  of  it  be  says  he  told  him  "  he  could 
not  talk  about  it  until  the  sale  was  acted 
upon  by  the  court,  but  that,  it  confirmed, 
he  would  probably  let  him  have  a  part  of 
it  at  its  worth ; "  and  when  be  comes  to  sell 
it  we  find  bow  widely  different  his  views 
were  in  regard  to  its  worth  from  what 
they  were  when  he  was  bidding  on  it  at 
public  sale.  Again,  the  evident  desire  of 
said  S.  W.  N.  Feamster  to  have  said  sale 
confirmed  is  manifest  by  his  conduct  in 
reference  to  the  upset  bid  of  E.  P.  Rucker, 
assignee  of  tbe  claim  of  William  P.  Rucker. 
Henry  Otlmer,  who  was  acting  as  attor- 
ney torCommissloner  McWtaorter,  states  in 
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his  depoliition  that  Dr.  W.  P.  Rucker.who 
held  a  judKinent  against  Joseph  A.  Feam- 
ster,  and  whose  judgment  was  not  paid 
by  the  sale  made,  told  him  that  his  son, 
E.  P.  Ruclier,  intended  to  put  in  an  upset 
bid,  and  to  please  hold  the  matter  open, 
and  write  to  S.  W.  N.  Feamster,  and  tell 
him  of  the  fact;  that  E.  P.  Rurker  did 
bring  him  a  bond  to  make  the  land  bring 
f3,0u0  if  a  new  sale  was  ordered,  and 
gave  It  to  him;  that  he  then  wrote  to 
said  Feamster,  and  told  hlin  of  the  upset 
bid,  and  also  wrote  him,  at  the  request 
of  Dr.  Rucker,  that  if  he,  Feamster,  would 
pay  or  secure  Rocker'sjudgment,  the  bond 
would  not  be  used ;  that  Col.  J.  W.  Davis 
was  tu  go  on  the  bond  also,  and  told  him 
he  would  do  so.  In  the  course  of  a  few 
days  BQtd  Feamster  came  to  town,  nnd 
the  same  day  Dr.  Riicker  came  to  witness 
and  tuld  hlni  his  debt  was  all  right,  and 
that  he,  Gilmer,  need  not  get  Davis  to 
sign  the  bond,  but  could  go  on,  and  have 
the  order  entered  confirming  the  sale. 
And  William  P.  Rncker,  in  his  deposition, 
states  that  E.  P.  Rucker,  at  his  Instance, 
filed  an  upset  bid,  or  prepared  one,  which 
was  not  offered  because  the  attorney  for 
S.  W.  N.  Feamster  assured  him  in  court 
that  if  the  upset  bond  was  not  filed,  and 
the  sale  was  confirmed,  S.  W.  N.  Feamster 
would  pay  his  debt;  that  said  attorney 
wrote  a  letter  to  said  Feamster,  which  he 
sent  him  by  Samuel  V.  Tyree  or  E.  P. 
Rucker,  and  he  received  a  reply,  saying  he 
would  settle  It  in  a  short  time,  which  he 
did.  So  that  it  appears  from  thisevidence 
that  said  Feamster,  so  far  from  desiring 
that  an  upset  bid  should  be  put  in,  was 
not  cmiy  willing  to,  but  did,  pa.y  B.  P. 
Ruuker,  assignee  of  W.  P.  Rucker,  f  149.55. 
to  prevent  a  reopening  of  the  hidding^s. 

It  is  contended  by  counsel  for  the  appel- 
lee that  the  land  sold  was  not  "trust  prop- 
erty," but  was  the  land  of  Joseph  A. 
Feamster.  Suppose,  by  way  of  illustra- 
tion, that  the  land  was  reusonably  worth 
?2,000,  and  that  the  Infant  children  of  Jo- 
seph A.  Feamster,  instead  of  owning  a 
Judgment  lien  upon  the  land  as  they  do, 
held  a  deed  of  trust  upon  the  land  for  f  1,- 
900,  in  one  sense  it  would  still  be  Joseph  A. 
Fcainster's  land,  although  said  trust- 
deed,  if  enforced,  would  consume  almost 
its  entire  value ;  and,  if  the  claim  secured 
by  said  tract  was  in  the  hands  of  S.  W. 
N.  Feamster  forthc  benefit  of  said  infants, 
it  would  hardly  be  contended  that  the 
land  itself  was  not  the  trust  subject ;  and 
so  with  this  judgment  Hen,  the  record 
shows  that  the  land  constituted  all  the 
estate  of  said  .Joseph  A.  Feamster,  and  in 
the  absence  of  the  land  the  judgment  was 
worthless  to  said  infants,  as  its  value  to 
them  grew  out  of  and  solely  depended  up- 
on the  interest  which  said  judgment  lien 
created  for  them  in  said  land,  and  which 
the  law  conferred  upon  them  the  right  to 
assert  b.v  subjecting  said  land  to  Its  pay- 
ment. This  lien  and  this  right  was  their 
property,  and  it  was  in  the  hands  of  their 
trustee,  whose  duty  it  was  to  zealously 
guard  and  protect  their  interest.  It  prior 
liensexisted  against  the  land  which  would 
consume  in  their  satisfaction  one-half  of 
the  land  at  a  fair  sale,  then  they  or  their 
representative  must  and  could  only  look 


to  the  residue  forsatlsfaction.  Neither  an 
execution  issued  under  said  judgment  nor 
a  certified  copy  of  the  judgment  itself 
could  be  regarded  as  available  trust  prop- 
erty, unless  it  could  be  used  as  a  lien  upon 
something  out  of  which  money  could  be 
realized.  In  this  instance  it  was  the  land 
which  gave  the  judgment  value,  and  when 
that  was  sacrificed  to  prior  liens  the  trust 
subject  was  sacrificed  ;  and,  under  the  cir- 
cumstances of  this  case,  equity  would  re- 
gard the  land  as  the  trust  subject.  In  Sto- 
ry's Equity  Jurisprudence,  §321,  the  author 
says:  "A  trustee  is  never  permitted  to  par- 
take of  the  bounty  of  the  party  for  whom  he 
acts  except  under  circumstances  which 
would  make  tbesame  valid  if  it  were  a  case 
of  guardianship.  A  trustee  cannot  pur- 
chase of  his  cestal  que  trust  unless  under 
like  circumstances.  •  •  •  Butitisdiffl- 
cnltto  make  out  such  a  case  where  the  ex- 
ception Is  taken,  especially  when  there  is 
any  inadequacj-of  price,  or  any  Inequality 
In  the  bargain.  And,  therefore,  if  a  trustee, 
thoujfh  strictly  honest,  should  buy  for 
himself  an  estate  of  his  cestui  que 
trust,  and  then  should  sell  it  tor  more, 
according  to  the  rules  of  a  court  of  equity, 
from  general  policy,  and  not  from  any 
peculiar  imputation  of  fraud,  he  would 
be  held  still  to  remain  a  trustee  to  all  in- 
tents and  purposes,  and  not  to  be  permit- 
ted to  sell  it  for  himself. "  See  Fox  v.  Mack- 
reth,  2  Brown,  Ch.  400;  Prevost  v.  Gratz, 
1  Pet.  367;  Hawley  v.  Cramer,  4  Cow.  717. 
And  in  section  322.  vol.  1,  Story,  Eq.  Jur., 
the  author  further  saj's:  "But  we  are  not 
to  understand  from  thislastlanguage that 
to  entitle  the  cestui  que  trust  to  relief  It  is 
Indispensable  to  show  that  the  trustee  has 
made  some  advantage  where  there  has 
been  a  purchase  by  himself;  and  that,  un- 
less some  advantage  has  been  made,  the 
sale  to  the  trustee  is  good.  That  would 
not  be  patting  the  doctrine  upon  Its  true 
ground,  which  is  that  the  prohibition 
arises  from  the  subsisting  relation  of 
trusteeship.  The  ingredient  of  advantage 
made  by  him  would  only  go  to  establish 
that  tlie  transaction  might  be  open  to  the 
strong  imputation  of  being  tainted  b.v 
imposition  or  selfish  cunning.  But  the 
principle  applies,  however  Innocent  the 
purchase  may  be,  in  a  given  case.  It  is 
poisonous  in  its  consequences.  The  cestui 
que  trust  is  not  bound  to  prove.nor  is  the 
court  bound  to  decide,  that  the  trustee 
has  made  a  bargain  advantageous  to  him- 
self. The  fact  may  be  so,  and  yet  the  par- 
ty not  have  It  in  his  power  distinctly  and 
clearly  to  show  it.  There  may  be  fraud, 
and  yet  the  party  not  be  able  to  show  it. 
It  is  to  guard  against  this  uncertainty 
and  hazard  of  abuse,  and  to  remove  the 
trustee  from  temptation,  that  the  rule 
does  and  will  permit  the  cestui  que  trust 
to  come  at  his  own  option,  and,  without 
showing  essential  Injury,  to  Insist  upon 
having  the  experiment  of  another  sale; 
so  that  in  fact  in  all  cases  where  a  pur- 
chase has  been  made  by  a  trustee  on  bis 
own  account  of  the  estate  of  his  cestui  que 
trust,  although  sold  at  public  auction,  it 
is  in  the  option  of  the  cestal  que  trust 
to  set  aside  the  sale,  whether  bona  Ode 
made  or  not."  See  Davoue  v.  Fanning,  2 
Johns.  Ch.  252;  Campbell  v.  Walker,5  Ves. 
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678;  Morse  v.  Royal,  12  Ves.  355.  II  this, 
then,  be  tbe  law  with  reference  to  parties 
that  are  sui juris,  with  how  much  mure 
8tre)i);tb  should  it  apply  where  the  parties 
represented  by  the  trustee,  as'  in  this  case, 
are  Infants.  In  Adams'  Equity,  160,  the 
author  says:  "Lastly, a  trustee  must  not 
avail  himself  of  his  Hduciary  character  for 
any  object  of  personal  benetlt.  His  funda- 
mental duty  Is  to  do  his  utmost  for  the 
cestui  que  trust,  and  every  advantage 
which  be  appropriates  to  himself  must  be 
acquired  by  a  dereliction  of  that  duty," 
and  on  page  162, note, it  is  said:  "It  seems 
a  trustee  may  not  purchase  the  trust 
property  for  his  own  benefit  when  It  is 
sold  under  a  judicial  decree  which  he  was 
not  Instrumental  in  procuring,  uuless  by 
the  order  of  sale  he  was  specially  allowed 
so  to  purchase;"  referring  to  Chapin  v. 
Weed,  1  Clarice,  464;  Beeson  v.  Beeson,9 
Pa.  St.  279,  etc.  In  Minor's  Institutes, 
(volume  2,  p.  212,  §  10,)  the  author  says: 
"As  a  general  principle  it  Is  well  settled 
that  trustees,  agents,  auctioneers,  and  all 
persons  acting  In  a  confidential  character, 
are  dUqualitled  from  purchasing  tbe  sub- 
ject committed  to  them.  Tlie  functions  of 
buyer  and  seller  are  incompatible,  and  can- 
not be  exercised  by  the  same  person  with- 
out great  danger  of  fraud.  Pueh  transac- 
tions are  constructively  fraudulent,  aud 
are  therefore  voidableattheinstance  of  the 
beneliciary,  although,  if  he  chooses  to  rec- 
ognize them,  they  are  binding  upon  the 
trustee,"  etc.;  citing  1  Rob.  Pr.  (Ist  Ed.) 
85;  1  Lom.  Dig.  319;  Carter  v.  Harris,  4 
Rand.  (Va.)  204;  Seger  v.  Edwards,  11 
U-igh,  213;  Buckles  v.  Lalferty,  2  Rob. 
(Va.)  300;  Howery  v.  Helms,  20  Grat.  1; 
Marsh  v.  Whitmore,  21  Wall.  183.  Again 
he  says  on  page  213 :  "It  Is  admitted  that 
a  trustee  can  legally  purchase  the  trust 
subject  of  acestui  quetrustwhoissuljuris, 
aud  has  discharged  him  from  the  relation 
of  trustee,  although  even  then  the  trans- 
action will  be  scrutinized  with  guarded 
jealousy.  So  in  like  manner  he  may  pur- 
chase when  he  has  from  tbe  beginning  dis- 
claimed the  trust  and  never  acted  in  It ; 
and  finally  a  trustee  may  buy  the  trust 
subject  by  leave  of  the  court  of  equity." 
In  the  case  under  consideration,  however, 
we  find  that  the  trustee  brought  himself 
within  none  of  these  exceptions,  and.  al- 
though he  claims  that  he  never  accepted 
the  trust,  he  asserted  his  claim  to  the  sub- 
ject by  way  of  petition  and  was  success- 
ful, and  was  never  heard  to  disclaim  the 
trust  until  he  filed  bis  answer  In  this  case. 
In  the  case  of  Miller  v.  Holcumbe,  9  Grat. 
665,  section  5  of  syllabus,  the  court  held 
that"atrustee  makinga  Compromise  with 
a  third  person  in  relation  to  a  trust  sub- 
ject, though  he  may  purchase  the  subject 
for  himself,  is  bound  to  account  as  trustee 
for  all  the  profits  made  on  the  transac- 
tion;" and  Lee,  J.,  delivering  the  opinion 
of  the  court  In  tbatcase,  sald.on  page  679: 
"Tbe  principle  on  which  the  prohibition 
to  one  standing  in  a  fiduciary  character  to 
deal  with  the  trust  subject  with  reference 
to  his  own  individual  interests  rests,  Is 
that  not  only  would  It  be  contrary  to  the 
design  under  which  he  has  obtained  con- 
trol of  tbe  subject,  but  he  would  be  placed 
in  such  a  situation  as  that  bis  interests 


might,  in  reference  to  the  conduct  of  tbe 
trust,  by  possibilitj''  come  into  conflict 
with  those  of  the  cestui  que  trust."  2 
Spence,  Eq.  Jur.  299;  2  Fonbl.  Eq.  189. 
This  is  precisely  what  hai)pened  to  the  de- 
fendant in  this  case  in  becoraiug  a  pur- 
chaser of  the  property  on  which  the  judg- 
ment he  held  as  trustee  was  a  Hen, — his  in- 
terests ns  purchaser  came  in  conflict  \vith 
thelnterests  of  his  cestuis  que  trustent.  He 
wished  to  purchase  the  property  as  cheap- 
ly as  be  could,  and  their  interests  required 
that  it  should  bring  enough  to  satisfy 
their  judgment.  In  order  that  he  might 
realize  a  profit  of  $700,  and  still  retain  200 
acres  of  the  land,  he  preferred  to  have  the 
saleconfirmedathisbid.andhewas  willing 
to  pay  E.  P.  Rucker  f  149. 55  to  bring  about 
that  result,  although  thiscourse  sacrificed 
the  entire  judgment  beheld  for  the  plain- 
tiffs as  trustee,  with  the  exception  of  $31.- 
75.  It  is  the  province  of  a  court  of  equity 
to  guard  against  these  conflicting  Inter- 
ests in  which  self  and  the  weakness  and 
greed  of  human  nature  assert  themselves 
on  the  one  band,  and  sacred  trusts  and 
high  moral  obligations  upon  the  other. 
It  is  to  prevent  this  struggle  between 
duty  and  self-interest  that  the  law  has 
provided  that  a  trustee  shall  not  be  sub- 
jected to  these  teiuptntlons  or  placed  In  an 
attitude  in  which,  in  order  to  secure  his 
own  gain,  be  must  place  obstacles  in  the 
way  to  prevent  those  whom  he  should  im- 
partially represent  from  obtaining  what 
they  are  justly  entitled  to.  Accordingly, 
in  the  case  of  Newcomb  v.  Brooks,  16  W. 
Va.  32,  this  court  has  settled  the  law  on 
this  subject  as  follows, section  1,  syllabus: 
"A  person  who  occupies  any  fiduciary  rela- 
tiou  to  another  is  bound  not  to  exercise 
for  his  own  benefit  and  to  tbe  prejudice  of 
the  party  to  whom  he  stands  in  such  rela- 
tion any  of  the  powers  or  rights,  or  any 
knowledge  or  advantage  of  any  descrip- 
tion,'which  he  derives  from  such  confiden- 
tial relations."  Also,  section  6 :  "A  fidu- 
ciary cannot  make  a  valid  purchase  of  the 
trust  property,  though  it  be  made  at  a 
judicial  sale,  under  a  decree  made  in  an  ad- 
verse proceeding.  Any  such  purchase  may 
be  avoided  at  his  option  by  any  party  to 
whom  he  owes  such  fiduciary  relations." 
In  section  8  of  snid  syllabus  it  was  held 
that  "if  a  fiduciary  purchases  trust  prop- 
erty, and  then  resells  It  to  a  purchaser  for 
valuable  consideration  with  notice  of  the 
character  of  his  title,  the  person  to  whom 
the  fiduciary  occupied  the  fiduciary  rela- 
tion may,  at  his  optiou,  avoid  the  sale, 
though  tbe  property  has  passed  into  the 
bands  of  a  subpurchaser  with  notice;" 
and  again,  in  section  9,  it  was  held  ns  fol- 
lows: "But  if  the  subpurchaser  bad  no 
notice  of  the  vendor's  title  the  sale  cannot 
be  set  aside,  but  the  party  can  have  re- 
dress against  the  fiduciary  personally  to 
the  extent  of  tbe  profits  he  made  by  tbe 
resale. "  See,  also.  Lane  v.  Black,  21  W. 
Va.  617.  The  facts  proven  in  this  case 
clearly  Indicate  that  the  defendant,  in- 
stead of  seeking  to  promote  the  interests 
of  his  cestiiis  que  trustent,  disregarded  his 
plain  duties  as  trustee,  and  sacrificed  their 
interest  for  his  individual  gain,  and  for 
these  reasons  we  are  of  opinion  that  tbe 
plaintiffs  were  entitled  to  tbe  relief  prayed 
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for.  The  decree  complained  of  must  be 
reversed,  and  the  cause  remanded  to  the 
circuit  court  of  Greenbrier  county  for  fur- 
ther proceedings  to  be  had  therein,  and 
the  appellee  must  pay  the  costs  of  this 
appeal. 

LupAS.  P.,  and   Brannon,   J.,   concur. 
Holt,  J.,  absent. 


(36  W.  Va.  38)  

Kanawha  Valley  Bank  v.  Wilson  et  al. 

(Supreme  Cowrt  of  Appeals  of  West  Ftrcrtnio. 
March  ft,  1891.) 

Ton  or  Takino  Appeal— Abbestixo  Statutb  of 

LiUITATIOS. 

1.  Under  the  third  section  of  chapter  185  of 
the  dode  an  appeal  from  a  final  decree  entered 
hy  the  circuit  court  must  be  prosecuted  within 
two  years  after  the  same  has  been  renaered,  and 
thn  currency  of  this  statute  of  limitation  is  ar- 
retted by  the  filing  of  the  petition. 

•i.  One  of  the  essential  qualifications  neces- 
sary to  a  bill  in  chancery  is  that  it  should,  either 
In  the  caption  or  in  the  body  of  the  bill,  name 
some  person  or  persons  as  parties  defendant,  and 
describe  them  as  having  some  interest  in  the  sub- 
ject-matter of  the  suit,  and  prav  for  some  relief 
against  them ;  and  these  requisites  are  as  essen- 
tial to  a  bill  of  review  as  to  an  original  bill,  and 
without  them  a  paper  purporting  to  be  a  bill  of 
review  should  oe  dismissed  on  demurrer,  or 
stricken  from  the  files  on  motion. 

S.  The  filing  of  anv  such  abortive  bill  of  re- 
view conld  not  have  the  effect  of  arresting  the 
statute  of  limitations,  so  as  to  extend  the  period 
within  which  an  appeal  might  have  been  taken 
from  the  final  decree,  the  review  and  reversal  of 
which  were  attempted  by  such  abortive  bill. 
(Sullainu  by  the  Court.) 

Appeal  and  supersedeas  from  circuit 
court.  Kanawha  county. 

Watts  <ft  Aabby  and  Okejr  Jobosoa,  for 
appellants.  J.  F.  Brown,  Price  A  Flour- 
aoy,  and  H.  D.  Shrewsbuiy,  for  appellee. 

LocAB,  P.  This  case  comes  before  this 
court  upon  a  motion  to  dismiss  the  ap- 
peal as  iui providently  awarded.  In  con- 
nection with  this  motion,  the  case  was 
brought  un  and  beard  on  the  merits  of  the 
appeal.  If,  however,  we  should  be  of 
opinion  that  the  appeal  to  the  final  decree 
complained  of  was  not  taken  in  the  period 
prescribed  by  law,  it  would  not  only  be 
unnecessary,  but  improper,  to  discuss  the 
case  upon  its  merits,  since,  being  without 
Jurisdiction,  such  a  discussion  would  be 
gratuitous,  and  could  lead  to  no  profita- 
ble results.  The  final  decree  complained 
of  bv  the  appellants  was  entered  on  the 
11th  day  of  July,  1888,  by  the  circuit  court 
of  Kanawha  county  in  a  chancer}'  suit  in 
which  the  Kanawha  Volley  Bank  was 
plaintiff  and  the  present  appellants,  A. 
H.  Wilson,  and  Mary  E.  Wilson,  bis 
wife,  were,  along  with  others,  defend- 
ants. The  third  section  of  chapter  135 
of  the  Code  provides  as  follows:  "No 
I)etitlon  shall  be  presented  for  an  appeal 
from  or  writ  of  error  or  supersedean  to 
any  judgment,  decree,  or  order,  whetlier 
the  state  be  a  party  thereto  or  not,  nor 
to  nn.y  judgment  of  a  circuit  court  or  mu- 
nicipal court  rendered  In  an  appeal  from 
the  judgment  of  a  justice,  which  shall  have 
been  rendered  or  made  more  than  five 
yeara  before  such  petition  is  presented,  if 
the  Judgment/ decree,  or  order  mentioned' 


in  the  petition  has  been  given,  rendered, 
or  made  before  this  chapter,  as  amended, 
takes  effect,  but  as  to  any  judgmeni,  de- 
cree or  order  given,  rendered,  or  made  after 
this  chapter  as  amended  takes  effect,  no 
such  petition  shall  be  presented  after  two 
years  from  the  date  of  such  judgment,  de- 
cree, or  order."  It  will  be  percelve«l,  there- 
tore,  that  with  reference  to  final  decrees 
rendered  since  the  date  of  the  above  en- 
actment any  appeal  therefrom  must  be 
prosecuted  within  two  years  after  the 
same  has  been  entered,  and  that  the  cur- 
rency of  the  limitation  of  time  is  arrested 
by  the  filing  of  the  petition.  In  the  pres- 
ent case,  as  we  have  seen,  the  final  decree 
complained  of  was  entered  on  the  Uth  of 
July,  1888,  and  the  appeal  was  allowed  by 
a  judge  of  this  court  in  vacation  on  the 
27th  of  September,  1890,  at  or  about  which 
time  it  is  fair  to  presume  the  petition  was 
presented.  The  statutory  period,  there- 
foi-e,  having  expired  before  the  presenta- 
tion of  the  petition,  the  appeal  must  be 
dismissed  as  Improvidently  awarded.  But 
it  is  contended  thatahillof  review  was  filed 
by  leave  of  court  in  thecircuitcourt  on  the 
3d  day  of  May,  1889,  and  that  the  same 
was  only  dismissed  on  demurrer  by  a  final 
decree  rendered  June  28, 1890.  It  is  sup- 
posed that  the  filing  and  pendency  of  this 
"bill  of  review,"  as  it  is  called,  bad  some 
efficacy  to  suspend  the  statute  of  limita- 
tion which  we  have  been  considering.  The 
first  requisite  of  every  bill  in  chancery, 
whether  original  or  by  way  of  supplement 
or  review,  is  that  there  slmll  be  parties 
thereto  made  such  by  proper  description 
and  name.  The  form  of  such  a  bill  as  laid 
down  in  skeleton  in  ourCode  Is  as  follows: 
"The  bin  of  complaint  of  A.  B.  (state  the 
names  of  all  the  plaintiffs)  against  C.  D. 
(state  the  names  of  all  the  defendants,  it 
known,  and,  if  not,  designate  them  as  the 
unknown  parties  or  uuknown  heirs,  etc., 
as  the  case  may  be)  filed  In  tne  circuit 
court  of county.  The  plaintiff  com- 
plains and  says  that  (here  state  ail  the 
facts  constituting  a  claim  to  relief. )  The 
said  plalntifl  therefore  prays  that  (here 
state  the  particular  relief  desli-ed.)  He 
also  asks  such  other  and  general  relief  as 
the  court  may  see  fit  to  grant. "  It  will 
thus  be  perceived  that  the  briefest  and 
most  modernized  form  of  a  bill  requires 
parties  defendant  to  be  set  out  in  the  body 
of  the  bill  as  those  having  an  interest  in 
the  subject-matter,  and  against  whom  re- 
lief Is  prayed.  A  bill  of  review  is  no  excep- 
tion to  this  general  rule.  "Such  a  bill," 
says  Judge  Cabell  In  Laldley  v.  Merrl- 
fleld,  7  Leigh,  346,  "is  a  procee<llng  to  cor- 
rect a  final  decree  In  the  same  court  for 
error  apparent  on  the  face  of  the  decree, 
or  on  account  of  new  evidence  discovered 
since  the  final  decree.  The  decree  being 
final,  the  bill  of  review  is  nut  regardiKl  as 
a  part  of  the  cause  in  which  the  decree 
was  rendered."  "Such  a  bill,"  says  Mr. 
Barton,  "cannot  be  filed  by  persons  who 
cannot  be  benefited  by  the  reversal  or 
modification  of  the  former  decree;  but  the 
general  rule  is  that  all  the  parties  to  the 
original  bill  shall  be  made  parties  to  the 
bill  of  review."  Bart.Ch.  Pr.§64.p.20.=).  To 
the  same  effect,  see  Dnnicll,  Ch.  Pr.  p.  1579. 
In  the  bill  which  we  are  uow  considering. 
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parporting  to  be  a  bill  of  review,  there  are 
no  partieadelendant named  in  theuaptioii, 
nor  anywhere  named  or  described  in  the 
body  ut  the  bill.  It  follows,  therefore,  in 
accordance  with  the  principles  laid  down 
in  McCoy  v.  Allen,  1«  W.  Va.  724,  that 
whatever  statements  might  be  contained 
in  the  bill,  or  however  meritorious  a  cause 
it  might  present,  no  possible  relief  could 
be  obtained  against  any  one  whatever. 
The  defendants,  never  having  been  sum- 
moned or  served  with  any  process,  ap- 
peared fur  no  other  purpose  than  to  demur 
to  the  bill,  which  was  equivalent  to  a  mo- 
tion to  have  It  striclten  from  the  flle.  See 
Dauleli,  Ch.  Pr.  p.  1578.  The  demurrer  was 
enstained  by  the  circuit  court,  and  for  the 
reasonsstated  we  tbinic  there  was  no  error 
in  such  judgment  by  the  circuit  court.  It 
is  hardly  necessary  to  say  that  the  erro- 
neous filing  of  such  abortive  Instrument, 
improperly  called  a  "  bill  of  review, "  could 
not  in  any  manner  suspend  the  currency 
of  the  statute  of  limitations,  which  carried 
the  final  decree  of  July  11,  1888,  beyond  the 
reach  of  appeal  at  the  time  when  the  ap- 
pellants filed  their  petition.  For  these 
reasons  we  find  no  error  In  the  decree  of 
the  circuit  court  of  June  28.  18»0,  and  the 
same  must  be  affirmed,  and  this  appeal, 
BO  far  as  allowed  to  the  decree  of  July  11, 
1888.  must  be  dismissed  as  improvidently 
awarded. 

English,  Bbannon,  and  Holt,  JJ.,  con- 
car. 


(S  W.  Va.  118) 

Ckotty  et  «7.  v.  Eagle's  Adm'r. 

{Supreme  Court  of  Appeals  of  West  Firjftnlo. 
March  19,  1891.) 

AOCOITNTIKO  BT  ADHINIBTK^TOB— INFANT  HBIRS — 
FOWBRS  OF  ATTOBNETB  —  COMPROMISINO  SOIT— 

Duties  of  Adkinist batch. 

1.  Where  infants  sue  in  equity  by  a  prochein 
ami  to  compel  an  adminiatrator  to  settle  his  ac- 
counts as  sacb  administrator  of  an  estate  in  which 
tbey  aro  interested  as  distributees,  and  such  pro- 
c/iein  ami  employs  an  attorney  to  represent  their 
interests,  such  attorney  cannot  bind  said  Infants 
by  an  agreement  signed  by  himself  or  by  another 
attorney  authorized  by  him  to  waive  proof  of  the 
Tooohers  and  accounts  presented  by  said  admin- 
istrator in  the  settlement  of  his  administration 
aoconnts,  or  to  allow  commissions  to  such  admiu- 
istiator  which  are  not  allowed  by  statute. 

2.  Where  an  attorney  has  been  employed  to 
prosecate  a  suit,  in  the  absence  of  direction  from 
his  client  he  cannot  delegate  his  authority  as  such 
to  another  attorney. 

3.  An  attorney  at  law  cannot  by  an  agreement 
in  pais  commute  the  debt  of  his  client,  or  com- 
promise his  suit,  without  express  authority  so 
to  do. 

4.  It  is  the  duty  of  an  administrator  to  pro- 
tect the  estate  of  his  decedent  by  Interposing 
every  legal  defense,  and  he  cannot  by  an  agree- 
ment {n  paiSy  where  infants  are  concerned  and 
are  made  parties,  either  obtain  commissions  as 
administrator,  to  which  he  is  not  entitled  by  stat- 
ute, or  provide  for  the  allowance  of  claims  against 
said  estate  without  proof  of  their  correctness  and 
validity. 

(SyUabvs  by  the  Court.) 

Appeal  and  supersedeas  from  circuit 
court,  Kanawha  county. 

T.  B.  Swaan.  for  appellant.  J.  M.  Mc- 
Wborter,  for  nppellaes. 

Enslub,  J.    This  suit  was  brought  by 


C.  P.  Crotty  and  others  accalnst  Thomas 
B.  Swann,  administrator  of  the  estate  oi 
Stewart  Eagle,  deceased,  in  the  circuit 
court  of  Kanawha  county,  for  the  pur- 
pose of  obtaining  a  settlement  of  the  ac- 
count of  said  administrator,  and  a  dis- 
bursement of  the  assets  in  his  hands  among 
the  distributees  entitled  thereto.  The 
plaintiffs  in  their  bill  allege  that  in  the 
year  1867  the  said  Stewart  Eagle  recov- 
ered a  judgment  in  the  county  court  of 
Kanawha  county,  Va.,  against  the  James 
Biver  &  Kanawha  Company  for  the  sum 
of  $5,400,  and  that  before  any  money  was 
realized  upon  SHid  judgment  the  said 
Stewart  Eagle  died,  and  on  the  0th  day 
of  April,  1866,  said  Thomas  B.  Swann  qual- 
ified as  the  administrator  of  bis  estate; 
that  the  said  Thomas  B.  Swann  bad,  as 
attorney,  obtained  said  judgment,  and 
was  to  have  one-half  of  the  recovery,  and 
was  to  pay  the  e.xpenees  or  costs  attend- 
ing said  suit  outside  of  the  costs  follow- 
ing the  suit,  and  said  Stewart  Eagle  was 
to  get  half  that  might  be  recovered ;  that 
shortly  after  his  qualification  as  such  ad- 
ministrator said  Swanu  recovered  or  re- 
ceived as  attorney  several  large  sums  of 
money  on  said  judgment,— about  October 
11,1867,  fl83.14,  January  11,  1868,  $1,823.71. 
January  28,  1868,  fl,S23.70,  and  February 
IS,  186S,  fl,794.06,  aggregating  $5,624.61; 
that  one-half  of  said  recovery  should  have 
gone  into  the  hands  of  said  Thomas  B. 
Swann  as  assets  of  tbe  estate  of  Stewart 
Eagle,  deceased,  to  be  administered  In 
payment  of  bis  debts,  and  the  residue  of 
said  halt  should  have  been  disbursed 
among  the  beirs  or  distributees  of  said  - 
Stewart  Eagle;  that  said  Stewart  Eagle 
died  intestate  and  unmarried,  and  among 
bis  legal  beirs  were  two  infant  children, 
Ada  Eagle  and  Edward  Eagle,  who  sue 
by  their  next  friend,  C.  P.  Crotty.  The 
plaintiffs  further  allege  that  it  has  bei;n 
many  years  .since  the  administrator  re- 
ceived said  funds;  that  very  little  has 
been  paid  the  plaintiffs;  and  that  no  set- 
tlement of  the  ad aiiiiiHtrntion  account  has 
ever  been  made;  and  tiiey  pray  that  said 
administrator  may  be  required  to  settle 
bis  accounts,  showing  what  money  he  has 
receiveil  for  said  estate,  what  disposition 
be  has  made  of  the  same,  and  what  be 
still  has  on  hand,  and  chat  he  be  required 
to  disburse  the  same,  with  Its  accrued  in- 
terest, to  the  distributees,  etc.  On  the 
17th  day  of  July,  18S6,  this  cause  was  or- 
dered to  be  heard  together  with  the  case 
of  Stewart  Eagle's  Adin'r  v.  Aoron  Stock- 
ton's Adm'r  et  als.,  and  both  causes  were 
referred  to  a  commissioner  to  ascertain 
and  report  (1)  what  amount  of  money  T. 
B.  Swann  bad  collected  as  administrator 
of  Stewart  Eagle,  deceased,  what  dispo- 
sition he  had  made  of  the  same,  and  what 
amount,  If  any,  was  still  in  his  hands  as 
administrator,  and  to  whom  It  was  due; 
(2)  should  said  commissioner  find  that 
the  funds  due  were  payable  to  tlie  distrib- 
utees of  Stewart  Eagle,  be  should  report  a 
distributee  account  showing  what  had 
been  paia  to  each,  and  what  Is  due  to  or 
from  each  distributee  of  said  estate,  and 
any  other  matter  deemed  pertinent,  or  re- 
quired by  any  party  to  the  cause.  Tlie  re- 
port In  pursuance  of  said  decree  apiiears 
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to  have  been  made  by  J.  W.  Kennedy, 
special  commissioner;  and  the  clerk  certi- 
fies tliat  a  writing  attached  to  said  report 
is  in  the  words  and  figures  lollowlng,  to- 
wlt:  "To  Commi38ioner  J.  W.  Kennedy, 
Esq. :  Henry  A.  Eagle  and  others  v.  Stock- 
ton and  others.  In  chancery,  Kanawha 
circuit  coort;  and  Eagle's  Heirs  v.  Ea- 
gle's Adm'r  and  others,  in  chancery,  Ka- 
nawha circuit  court.  It  is  agreed  that  the 
fifteen  per  cent,  fees  to  J.  8.  Swann  pro- 
vided for  In  the  papers  filed  in  this  cause 
are  subject  to  credits  shown  by  vouchers 
filed  for  fees  paid  other  attorneys  in  the 
controversy  with  C.  M.  Deem  in  Greenbrier 
circuit  court.  And  it  is  furtlier  agreed 
that  the  administrator's  commissions  to 
udm'r  of  Stewart  Eagle,  as  claimed,  shall 
be  allowed  him ;  and  the  15  per  cent,  fees 
are  also  to  be  charged  with  John  S. 
Swann's  personal  expenses  to  Oreenbrier; 
and  it  is  admitted  that  the  vouchers  and 
accounts  filed  before  Commissioner  Ken- 
nedy by  the  adm'r  of  Stewart  Eagle  are 
correct,  and  proof  thereof  is  waived;" 
■which  agreement  was  signed:  "Eagle's 
Heirs  and  Distributees,  by  J.  McWborter, 
Att'y,  per  L.  E.  McWhorter,  Att'y.  T.  B. 
Swann,  as  Adm'r  of  S.  Eagle;  and  J.  S.  & 
T.  B.  Swann,  John  S.  Swann,  and  T.  B. 
Swann.  Dated  Charleston,  W.  Va.,  Oct. 
10.1888."  On  the  ]7th  day  of  January, 
1889,  said  special  commissioner,  Kennedy, 
filed  his  report  in  the  case  of  Stewart 
Eagle's  Distributees  v.  Stewart  Eagle's 
Administrator,  in  which  he  says: 

"Thomas  B.  Swann,  administrator  of 
Stewart  Ii:Bgle,  deceased,  appeared  and 
filed  his  vouchers  from  No.  1  to  No.  86,  be- 
fore me;  and  the  parties  also  filed  before 
me  an  agreement  that  said  vouchers  and 
accounts  are  correct,  and  that  proof  there- 
of shall  be  waived,  (see  vouchers  and  ac- 
counts and  agreement.)  Said  agreement 
also  provides  that  the  15  percent,  fee  to 
J.  S.  Swann  provided  for  in  the  papers  in 
this  cause  is  subject  to  credits  shown  by 
vouchers  filed  for  fees  paid  to  other  attor- 
neys in  the  suit  with  C.  M.  Deem  in  Green- 
brier circuit  court;  and,  furtlier,  that  said 
Swann,  adm'r,  shall  be  entitled  to  his  ad- 
ministration commissions,  and  that  the  15 
per  cent,  fees  shall  also  be  charged  with 
J.  S. Swann's  personal  expenses  to  Green- 
brier, and  that  no  other  evidence  than  the 
above  was  placed  before  him.  Said  com- 
missioner then  finds,  in  pursuance  of  the 
first  requirement  of  said  decree: 

First.  That  the  net  amount  of  money  col- 
lected by  T.  B.  Swann  as  administrator 
of  Stewart  Eagle,  deceased,  as  shown 
by  said  vouchers  and  accounts  filed  be- 
fore him,  was  the  sum  of 13,618  i'i 

Second.  The  said  sum  of  $2,618.13  was 
disposed  of  as  follows :  The  said  Swann 
paid  out  by  way  of  costs  incurred  in  a 
suit  between  said  heirs  and  C.  M.  Deem 
In  the  Oreenbrier  circuit  court  the  sum 
of »308  96 

Also  15  per  cent  to  J.  S.  Swann, 
att'y  in  said  Deem  Case 340  OT 

Also  the  administration  commi» 
sion  on  the  said  sum  of  t2,6l!i.l.' 
amountsto 180  06 

Total  paid  out 785  99 

Leaving  to  be  divided  among  the  heirs 
and  distributees  the  net  amount  of....  $1,833  13 


One-fourth  of  which  goes  to  each  distrib- 
utee as  follows. 

To  Wm.  Eagle «  453  03 

Henry  Eagle 463  08 

B.  F.  Eagle 458  03 

C.P.  Crotty 458  04 

"(2)  As  to  the  second  requirement,  I  re- 
port the  following  amounts  paid  to  the 
several  distributees,  respectively,  and  the 
amounts  due  to  and  from  them,  respect- 
ively 

The  amount  due  Wm.  Eagle  as  above. . .  $  458  03 

Amounts  paid  him  as  shown  by 
vouchers $127  25 

Amount  paid  C.  V.  Crotty,  guard- 
ian for  bis  children 816  43 

Totalpaid 443  67 

Leavlngdue $     15  36 

Add  interest  from  1873 15  00 

Total  due  Wm.  Eagle's  share $     80  36 

Amount  due  Henry  Eagle  as  above $  453  03 

Amount  paid  him $  50  00 

Amount  paid  C.  P.  Crotty,  his  as- 
signee       16  60 

Totalpaid $     66  60 

Leavinirdue $  891  87 

Add  Interest  1873 876  24 

Total  due  Henry  Eagle's  share $  767  61 

Amount  due  B.  F.Eagle $  458  03 

Amount  paid 930  00 

Overpaid $  521  97 

Amount  due  C.  P.  Crotty  as  above $  4.58  04 

Amount  paid ._ 402  43 

Leavlngdue $     55  63 

Add  interest  1S72 53  00 

Total  due  C.  P.  Crotty's  share $   103  63 

"The  above  amount  due  Henry  Eagle's 
shore — namely,  $787.61 — goes  to  C.  P. 
Crotty  and  B.  F.  Eagle,  as  assignees,  in 
the  following  proportions:  To  C.  P.  Crot- 
ty, $367.48:  to  B.  F.  Eagle,  f  400.13. 

"  Included  in  the  payments  above  from 
T.  B.  Swann  to  B.  F.  Eagle  is  an  amount 
of  $675.08,  agreed  by  said  Eagle  to  be  paid 
to  said  Swann  for  a  tract  of  land  (see 
voucher  contract)  which  said  Eagle  agreed 
to  purchase  from  said  Swann.  Respect- 
fully  submitted,  J.  W.  Kbnneut,  Special 
Commissioner. " 

Numerous  exceptions  were  indorsed  on 
said  commissioner's  report  by  T.B.  Swann 
In  his  own  right  and  as  administrator  of 
S.  Eagle,  deceased,  and  by  J.  S.  and  T.  B. 
Swann,  all  of  which  are  based  upon  the 
allegation  that  it  does  not  carry  out  the 
agreement  of  the  10th  of  October,  1888, 
filed  in  the  cause  with  said  report  between 
said  administrator  and  the  parties  by 
their  counsel  and  in  person,  and  also  be- 
cause said  account  was  not  made  out  by 
J.  W.  Kennedy,  but  by  William  Lohmeyer, 
who  did  not  have  before  him  the  agree- 
ment upon  which  the  report  ought  to 
have  been  made.  On  the  25th  day  of  J  une, 
1889,  said  Thomas  B.  Swann  filed  his  an- 
swer to  the  plaintiff's  bill,  in  which  he 
dsks  that  his  answer  in  the  case  of  H.  A. 
Eagle  et  al.  v.  H.  Stockton  et  al.,  to- 
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getber  with  bis  accounts  therewith  filed, 
be  read  as  a  part  of  hlB  anewer,  alleging 
that  the  agreement  of  J.  S.  and  T.  B. 
Swann  for  fees  with  Eagle  In  his  suit  with 
the  Jnmes  River  &  Kanawha  Company  Is 
folly  set  oat  in  and  with  said  answer,  but 
be  does  not  file  a  copy  of  said  answer  as 
ao  ezbtbit.  He  farther  alleges  that  neither 
J.  S.  nor  T.  B.  Swann  ever  agre^  to  pay 
one  dollar  of  costs  for  S.  Eagle  in  any  of 
bissuitif,  and  that  in  their  engagements 
lor  fees  with  S.  Eagle  they  were  entitled 
to  and  owned  one-half  of  the  Judgment 
for  $5,400  recovered  by  S.  Eagle  v.  James 
River  &  Kanawha  Company,  and  that 
subsequent  litigation  to  malce  it  availing 
was  subject  to  the  burden  of  mutual  costs 
eqaally  to  be  borne  by  the  shares  of  each 
in  the  judgment  for  $5,400:  that  as  ad- 
niaistrator  bis  disbursements  exceeded 
bis  receipts  by  over  f  1,500,  not  counting 
interest;  besides,  the  estate  of  A.Stocicton 
was  indebted  to  him  $1,000,  with  Interest 
since  1868,  as  is  fully  set  out  In  an  order 
and  assignment  from  J.  M.  Laidley  to  T. 
B.  Swann,  all  of  which  appears  in  the  file 
of  Deem  v.  Stockton  in  United  States 
court,  but  be  doesnot'exhibit  said  order  or 
assignment  with  his  answer.  He  then  de- 
tails the  facts  in  regard  to  the  litigation 
with  C.  M.  Deem  in  the  circuit  court  of 
Greenbrier  county  and  in  this  court,  and 
its  compromise;  also  as  to  the  litigation 
with  the  Jam<^s  Biver  &  Kanawha  Com- 
pany, and  the  litigation  necessary 'to  en- 
force the  collection  of  the  judgment  after 
it  was  obtained ;  and  also  states  that  he 
paid  S.  A.  Miller  $250  for  his  services  in  the 
case.  He  also  alleges  that  he  furnished  to 
Commissioner  Kennedy,  on  the  3d  of 
ifarch,  1S88,  a  true  account  of  bis  admin- 
istration of  said  estate,  in  writing,  which 
said  commissioner  returned  with  his  re- 
port, a  copy  of  which  is  exhibited  with 
said  answer.  He  then  recites  the  terms 
of  said  agreement,  and  alleges  that  it  was 
agreed  in  writing,  signed  by  him  and  coun- 
sel for  complainants,  and  returned  with 
said  report,  admitting  that  said  account 
was  in  all  things  correct,  and  should  be 
so  reported  and  allowed, and  yet  Commis- 
sioner Kennedy  forgot  to  give  this  impor- 
tant paper  to  the  stranger  ■William  Lob- 
tneyer,  whom  be  got  to  make  up  this  ac- 
count, who  in  its  absence  failed  to  credit 
him  with  items  covered  bysald  agreement 
in  writing,  aggregating,  without  interest, 
largely  over  $1,500;  and  he  prays  that  a 
decree  ma.v  be  made  in  his  favor  against 
said  heirs,  to  whom  he  paid  more  money 
than  they  were  entitled  to  receive.  This 
answer  was  excepted  to  by  th?  plaintiffs 
because  the  exhibits  referred  to  were  not 
filed  with  the  answer.no  depositions  were 
taken  in  the  case,  affidavits  were  filed  by 
T.  B.  Swann,  J.  W.  Kennedy,  J.  M.  Mc- 
Whorter.  and  L.  E.  McWhorter  in  refer- 
ence tu  their  understanding  of  said  agree- 
ment, its  meaning  and  intention,  and  as 
to  L.  E.  McWhorter's  authority  to  act  in 
executing  the  same;  and  on  the  lOtb  day 
of  July.  lt<89,  u  decree  was  rendered  in 
said  cause,  confirming  said  report  of  Com- 
missioner J.  W.  Kennedy,  overruling  ail  of 
the  exceptions  thereto,  and  directing  dis- 
bursements to  be  made  by  said  Thomas 
B.  Swann  as  administrator,  in  accordance 


witb  the  findings  of  said  report,  and  from 
this  decree  this  appeal  was  obtained. 

The  appellant  appears  to  rely  greatly 
upon  the  agreement  of  Oct(»ber,  1888, 
signed  "  Eagle's  Heirs  and  Distributees,  by 
J.  McWhorter,Att'y.perL.E.  McWherter, 
Att*y,"on  the  one  part,  and  T.  B.  Swann, 
as  administrator  of  S.  Eagle  And  in  his  in- 
dividual capacity,  and  also  by  J.  S.  and  T. 
B.  Swann ;  and  his  first  exception  to  the 
commissioner's  report  is  because  it  does 
not  carry  out  this  agreemen  t,  and  again 
be  excepts  to  the  report  because  the  same 
was  not  made  out  and  prepared  by  J.  W. 
Kennedy,  to  whom  thecause  wus  referred, 
but  by  William  Lohmeyer,  who  did  not 
have  before  him  this  agreement  upon  which 
the  report  ought  to  have  been  made.  The 
report,  however  on  its  face  appears  to 
have  been  made  out  and  signed  by  J.  W. 
Kennedy,  special  commisHloner,  and  he 
states  in  said  report  that  Thomas  B. 
Swann,  administrator  of  S.  Eagle,  de- 
ceased, appeared  and  filed  his  vouchers 
from  No.  1  to  No.  86  before  him,  and  that  the 
parties  also  filed  before  him  an  agreement 
that  said  vouchers  were  correct,  and  that 
proof  thereof  should  be  waived;  and  that 
said  agreement  also  provided  that  the  15 
per  cent,  fee  to  J.  S.  Swann,  provided  for 
in  the  papers,  was  subject  to  credits 
shown  by  vouchers  filed  for  fees  paid  to 
other  attorneys  in  thesultwithC.M.  Deem 
in  Greenbrier  circuit  court;  and  further 
tbatsaid  Swann, administrator, should  be 
entitled  to  his  administration  commis- 
sions, and  that  the  15  per  cent,  fees  should 
also  be  charged  witb  J.  S.  Swann's  per- 
sonal expenses  to  Greenbrier.  Was  this 
agreement  such  a  paper  as,  in  the  absence 
of  all  other  evidence,  would  authorize  said 
commissioner  to  settle  said  administra- 
tion account  as  he  did?  Among  the  plain- 
tiffs in  this  case  were  two  infant  children, 
Ada  Eagle  and  Edward  Eagle,  who  sued 
by  their  next  friend,  C.  P.  Crotty,  and 
who  were  interested  in  the  distribution  of 
this  estate;  and  it  is  the  peculiar  province 
of  a  court  of  equity  to  protect  their  inter- 
ests, and  we  could  not  say  that,  if  they 
had  signed  this  agreement  in  person,  it 
would  have  been  binding  upon  them.  Is 
it  any  more  obligatory  signed,  as  it  was, 
by  their  attorney  by  another  attorney  ? 
In  Ewell's  Leading  Cases  on  Infancy,  in 
the  Dotes  to  the  case  of  Mills  v.  Dennis, 
235,  it  is  said :  "  No  decree  can  be  taken 
against  a  minor  on  his  own  admissions  or 
those  of  his  guardian  ad  litem,  (except, 
perhaps,  on  admissions  evidently  for  the 
benefit  of  the  infant;)  but  as  against  him 
every  allegation  of  the  bill  orpetUionmust 
be  duly  proved. "  Mills  v.  Dennis, 3  Johns. 
Cb.367.  And  in  Bingham  on  Infancy,  pag^e 
10,  note  2,  it  is  said :  "Infants  may  avoid 
the  sale  of  their  lands  or  any  contract  or 
agreement  to  surrender  or  release  their 
rights  for  which  they  are  entitled  to  an 
equivalent,  because  it  Is  a  presumption  of 
law  that  infants  have  not  sufficient  discre- 
tion to  put  a  just  value  on  their  own 
rights."  Baker  v.Lovett,6Mass.  78.  And 
in  5  Port.  (Ala.)  393.  in  the  case  of  Isaacs 
V.  Boyd,  the  court,  in  speaking  of  the  du- 
ties of  a  prochein  nml,  says:  "The  duties 
of  a  procheia  ami  and  his  power  are  com- 
prised   wltbiii   a  very  narrow  compass. 
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He  may  prosecu  te  a  rl;;bt  for  an  Infnnt, 
but  lie  can  du  nothing  which  can  operate 
to  Its  Injury.  He  can,  it  is  true,  (lismiss  a 
suit  becaune  he  In  himsell  liable  for  costR, 
though  even  this  way  be  well  questioned 
wljen  injury  to  the  minor  would  be  the  re- 
sult. A  procheltt  mnl  Is  one  admitted  by 
the  court  to  prosecute  for  the  infant,  be- 
cause otherwise  he  might  be  prejudiced  by 
the  refusal  or  neglect  of  his  guardian.  10 
Petersd.  Abr.579,  note.  He  is  in  fact  but  a 
species  of  attorney,  who  is  permitted  to 
act  tor  the  infant  so  far  as  to  conduct  bis 
suit,  but  he  has  certainly  not  a  more  ex- 
tensive authority  than  an  attorney  at 
law,  who  cannot  enter  into  a  bond,  or 
compromise  the  right  of  his  client.  Hol- 
kerv.  Parlter,  7  Cranch,436."  Inthecaseof 
Smith  V.  Lamberts,  7  Grat.  142,  Daniel, 
J.,  delivering  the  opinion  of  the  court, 
says :  "In  some  of  our  sister  states  the  re- 
lation of  client  and  attorney  has  been  held 
to  confer  upon  the  latter  the  authority 
even  to  compromise,  compound,  or  com- 
mute demands  of  the  former  confided  to 
him  for  collection.  The  general  doctrine, 
however,  so  far  as  I  have  had  it  In  my 
power  to  collect  It  from  a  review  of  the 
decisions.  Is  that  the  attorney  has  no 
right  to  commute  the  debt  of  bis  client,  to 
release  the  person  of  his  debtor  wheu  In 
prison  by  virtue  of  a  c«.  sa.,  or  to  enter  a 
retraxit  In  a  suit  to  execute  a  release,  or 
to  do  any  other  act  which  destroys  the 
canse  of  action  without  receiving  pay- 
ment." Webster  defines  "commutation" 
as  follows :  A  substitution  of  a  less  thing 
for  a  greater,  especially  a  substitution  of 
one  form  of  payment  for  another,  or  one 
payment  for  many ,  or  a  specific  sum  of  mon- 
ey for  conditional  payments  op  allow- 
ances, etc.  Now  In  the  case  under  consid- 
eration, although  there  was  asuit  pending 
tn  the  circuit  court  of  Kanawha  county  in 
which  the  heirs  at  law  of  S.  Eagle,  de- 
ceased, were  plaintiffs  and  Thomas  B. 
Swann,  as  administrator  of  said  Eagle's 
estate,  was  defendant,  'said  agreement 
does  not  appear  to  have  been  made  a  mut- 
ter of  record,  but  appears  from  the  affida- 
vit of  T.  B.  Swann  to  have  been  executed 
in  pals,  and  not  by  the  attorney  employed 
in  the  cause,  but  by  his  son,  L.  £.  Mc- 
Whorter,  who  signed  the  agreement, 
"  Eagle's  Heirs  and  Distributees,  by  J.  Mc- 
Whorter,  Att'y,  per  L.  E.  McWhorter, 
Att'y."  "An  act  in  pats  Is  literally  an  act 
in  the  country,  but  the  phrase  is  technic- 
ally used  to  express  any  act  which  is  not 
a  matter  of  record,  or  done  in  a  court  of 
record."  2  Bl.  Comm.  294.  An  agreement 
of  this  character  could  not  have  been 
made  by  the  attorney  who  was  employed 
and  had  control  of  the  case,  much  less 
could  it  have  been  made  by  delegated  au- 
thority from  the  attorney  employed. 
Story  on  Agency,  (section  13,) says:  "For 
a  like  reason  one  who  has  a  bare  power 
or  authority  from  another  to  do  an  act 
must  execute  it  himself,  and  cannot  dele- 
gate his  authority  to  another;  for  this 
being  a  trust  or  confidence  reposed  in  hira 
personally,  It  cannot  be  assigned  to  a 
stranger,  whose  ability  and  integrity 
might  not  be  known  to  the  principal,  or 
who,  if  known,  might  not  be  selected  for 
such  a  purpose.    •    •    <    The  same  rule 


applies  to  abroker;  for  hecannot delegate 
his  authority  to  another  to  sign  a  con- 
tract in  behalf  of  his  principal  without  the 
assent  of  thelatter.  The  reason  is  plain,  for 
in  each  of  these  cases  there  is  an  exclusive 
personal  trust  and  confidence  reposed  In  the 
particular  party,  and  hence  is  derived  the 
maxim  of  the  common  law :  Delegata  po- 
testusnun  potest  delegarl. "  In  this  case,  a 
portion  of  the  plaintiffs,  being  infants, 
could  give  no  consent,  and  could  only  sue 
and  employ  counsel  by  their  next  friend  ; 
and,  as  we  have  seen,  a  procbetn  ami  can 
do  nothing  that  will  operate  to  the  Injury 
of  those  he  represents.  The  effect  of  this 
agreement  violates  this  principle  by  allow- 
ing commissions  to  the  administrator, 
wliich  the  plain  provisions  of  the  statute 
would  prevent  him  from  obtaining.  It  is 
admitted  that  the  vouchers  and  accounts 
tiled  before  Commissioner  Kennedy  by  the 
administrator  of  Stewart  Eagle  were  cor- 
rect, and  waived  proof  thereof,  and  fixed 
the  fees  ot  J.  S.  Swann  at  15  per  cent.,  sub- 
ject to  credits  for  fees  paid  other  attorneys 
in  the  controversy  with  C.  M.  Deem  in 
Greenbrier,  and  also  subject  to  the  person- 
al expenses  of  said  J.  S.  Swann  In  going 
to  Greenbrier.  These  matters  should  have 
been  established  by  proof,  and  neither  the 
prochelo  awl  nor  the  attorney  employed 
by  him  had  the  right  or  authority  to 
waive  such  proof;  neither  could  the  attor- 
ney for  the  adults  waive  such  proofs  un- 
less expressly  authorized  so  to  do  by  them. 
The  action  of  the  attorney  who  signed 
this  agreement  was  equivalent  to  an  act- 
ual arbitration  of  the  matters  In  litiga- 
tion, and  dispensed  with  proof  which 
would  have  otherwise  been  required  by 
the  commissioner,  and  in  this  the  attorney 
exceeded  his  powers,  even  if  the  attorney 
retained  in  the  case  could  have  delegated 
to  him  authority  to  execute  such  a  paper. 
In  the  case  of  McGinnis  v.  Curry,  13  W.  Va. 
48,  Grbbn,  J.,  in  delivering  tlie  opinion  of 
the  court,  says:  "While  I  have  found  no 
case  deciding  that  an  attorney  has  a  gen- 
eral authority  to  submit  his  client's  con- 
troversies to  arbitration,  there  are  cAsee 
in  which  it  has  been  decided  that  he  does 
not  possess  sucli  authority.  See  Jenkins 
V.  Gillespie,  10  Smedes  &  M.  31 ;  Scarbor- 
ough V.  Reynolds,  12  Ala.  252.  It  is  true 
that  these  were  cases  in  which  them  was 
no  lis  pendens.  But  It  seems  to  me  that, 
as  it  is  held  that  an  a ttomey  by  reason 
of  his  being  employed  to  institute  a  suit 
or  defend  a  threatened  one  has  no  author- 
ity to  submit,  by  an  agreement  la  pals, 
signed  by  the  attorney,  the  case  to  arbi- 
tration, .that  it  must  follow  that  be  has 
no  such  authority,  though  the  suit  is 
pending.  An  authority  to  act  la  pais 
could  only  be  Inferred  if  it  exist  from  his 
employment  before  the  institution  of  the 
suit  as  an  attorney;  and  such  employ- 
ment, we  have  seen,  confers  no  such  au- 
thority. This  conclusion  is  not  at  all  in- 
consistent with  the  numerous  cases  decid- 
ing that  an  attorney  has  authority  in  a 
pending  suit  by  an  order  of  court  to  Bnl»- 
mlt  the  cause  to  arbitration. "  In  the  case 
in  judgment  the  agreement  which  the  ad- 
ministrator relies  upon  did  notsubmit  the 
matters  in  controverey  to  arbitration, 
but  went  further,  and  disposed  ot  the  mat- 
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ten  ot  difference.  The  aereement,  on  the 
other  hand,  was  signed  by  the  adminis- 
trator, whose  plain  duty  under  the  law 
waa  to  protect  the  estate  of  his  intestate, 
aDil  interpose  every  legal  defense  in  his 
power  to  prevent  oncroachraents  upon  it; 
and,  Hucb  being  the  case,  a  court  of  eq- 
nlty  would  not  uphold  and  enforce  an 
agreement  made  by  him  which  passes 
upon  and  determines  the  correctness  and 
Talldity  of  the  receipts  and  vouchers  tak- 
en by  him  in  the  dlschargre  of  his  duty  as 
such  administrator,  and  which  are  present- 
ed to  the  commissioner  for  the  purpose 
of  showing  he  has  fully  administered  the 
estate,  and  is  entitled  to  be  discharged 
from  liability  as  such.  My  conclusion, 
then, is  that  the  said  agreement  is  invalid, 
and  the  report  of  said  commissioner,  hav- 
ing tteen  made  in  the  absence  of  parol 
proof,  and  having  been  based  to  a  consid- 
erable extent  upon  the  admissions  and 
walTers  contained  in  said  agreement,  the 
decree  confirming  said  report  and  ad]ndi> 
eating  the  cause  in  accordance  with  the 
findings  ot  said  commissioner  must  be  re- 
versed. But  as  the  adult  plaintiffs  have 
assigned  no  errors,  and  are  not  complain- 
ing ot  said  decree,  and  they  appear  to  have 
assented  to  a  portion  ot  the  vouchers  pre- 
sented to  said  commissioner  by  said  ad- 
ministrator, and  they  not  having  except- 
ed to  said  report,  the  cause  is  remanded 
to  the  circuit  court  ot  Kanawha  county 
for  further  proceedings  to  be  had  therein, 
with  directions  to  allow  such  portions  ot 
the  vouchers,  receipts,  and  accounts  pre- 
sented by  said  administrator  as  have  been 
assented  to  by  the  adult  distributees  ot 
said  estate,  except  so  far  as  they  affect  the 
interests  of  the  infant  parties,  and  to  al- 
low said  administrator  commissions  on 
the  portion  of  said  estate  represented  by 
said  adult  parties  only,  and  It  is  ordered 
that  Thomas  B.  Bwann  do  pay  the  costs 
ot  this  appeal. 

Lt!CAS,  P.,  and  Brannon  and  Holt,  JJ., 
concur. 

(S  W.  V*.  40)  

Bright  et  a/,  v.  Kniobt  et  al. 

{Supreme  Court  of  Appeals  of  Wett  Virginia. 
March  11,  1891.) 

Tbubt  on  lojsm — Pabol  Eyidsncb— Quietiko 

TiTLB. 

1.  Parol  evidence  may  be  received  to  estab- 
lish a  trust,  bnt  the  trusts  to  be  thus  proven  are 
conihied  to  the  cases  of  resulting  trusts,  which 
arise  from  an  implication  of  law,  as,  for  example, 
where  the  money  is  paid  by  one,  the  property 
porchased,  and  the  title  taken  in  another;  in  such 
cue  and  similar  cases  the  legal  title  is  in  one, 
and  the  equitable  title  in  another,  and  to  prevent 
fraud  the  fact  of  payment  may  be  shown  by 
parol  evidence,  and  equity  will  decree  the  pur- 
chaser a  trustee  for  the  person  who  paid  the  par- 
cbaae  money. 

3.  Where  the  statute  of  frauds  does  not  ap- 
ply, and  a  trust  of  land  is  allowed  to  be  estab- 
lished by  parol  evidence,  to  establish  such  trust 
the  facts  must  be  alleged,  and  the  evidence  to 
support  them  must  be  full,  clear,  and  satisfac- 
tory. 

8.  A  ooort  of  equity  will  not  settle  the  title 
and  boandaries  of  land  when  tiie  plaintiff  has  no 
equity  against  the  party  who  is  holding  the  land. 
{Syllabus  by  the  CowrU) 

Appeal    and    Bupersedeaa  from   circuit 
toart,  Qreenbrler  county. 


J.  M.  McWborter  and  J.  W.  Davta,  tor 
appellants.   J.  W.  Harris,  for  appellees. 

English,  J.  The  origlnul  bill  In  this 
cause  was  filed  by  Jenule  Bright;  Helen  E. 
Bright,  and  others  against  James  Knight, 
and  Jesse  Bright,  In  bis  own  right  and  as 
admlnlMtrator  of  Margaret  Bright,  de- 
ceased, in  the  circuit  conrt  ot  Greenbrier 
county.  Jesse  Bright  was  alleged  to  be  the 
husband  of  Margaret  Bright,  who  died  on 
the  5th  of  March,  18M),  and  said  Jesse 
Bright  was  appointed  her  administrator, 
it  was  further  alleged  in  said  bill  that  said 
Margaret  Bright  was  at  the  time  of  her 
death  the  owner  and  In  possession  ot  10 
acres  ot  land  near  the  town  ot  Lewisburg. 
In  said  county,  on  which  were  valuable 
and  lasting  Improvements;  that  said 
land  was  purchased  by  said  Margaret 
Bright  at  a  sale  made  under  a  deed  ot 
trust  given  by  Matthew  V.  Peers  to 
George  H.  Peers;  that  said  purchase  was 
made  on  credit,  and  said  Margaret  Bright 
executed  her  bondsfor  the  purchase  money, 
with  Jesse  Bright,  F.  H.  Ludlngton,  and 
James  Knight  as  her  sureties,  and  she 
failed  to  pay  said  bonds  at  maturity,  and 
she  and  her  sureties  were  sued  thereon, 
and  a  decree  was  rendered  for  the  sale  ot 
said  land  in  1875.  It  is  further  alleged  that 
said  land  was  sold  in  1881,  and  said 
Knight  bought  it  for  the  children  and 
heirs  at  law  ot  the  said  Margaret  Bright, 
deceased;  that  prior  to  said  sale  said 
Knight  had  been  boarding  with  the 
plaintiff  Jennie  Bright,  and  so  continued 
until  some  time  In  April,  1882,  with  the 
agreement  that  the  price  ot  his  board 
should  go  as  a  payment  on  the  advance 
be  had  made  tor  the  children  ot  said  Mar- 

faret  Bright,  deceased.  In  payment  of  said 
'eers'  decree;  that  the  original  amount 
due  from  said  Margaret  Bright  to  G.  H. 
Peers,  In  1876,  was  ?383.94,  as  shown  by 
the  delivery  bond  taken  on  the  execution 
Issued  on  said  decree,  and  that  at  the 
same  term  of  court  at  which  said  decree 
was  rendered  against  said  Margaret  Bright 
and  her  sureties  a  Judgment  was  rendered 
in  said  circuit  court  In  favor  of  said  Mar- 
garet Bright  against  F.  H.  nnd  James  C. 
Ludlngton  for  the  sum  of  9(416.50,  as  of  the 
29th  of  June,  1876;  that  said  James 
Knight  was  sheriff  ot  said  county  dur- 
ing the  entire  year  1876,  and  that  by  an 
agreement  between  said  Margaret  Bright 
and  James  Knight  he  was  to  take  and 
collect  the  execution  to  be  issued  in  favor 
of  said  Margaret  Bright  against  said  Lud- 
Ingtons.and  apply  enough  of  the  proceeds 
thereof  to  discharge  the  said  G.  H.  Peers 
decree;  that  said  execution  was  Issued 
and  went  Into  the  hands  of  said  Knight 
as  such  sheriff,  and  that  from  the  time  be 
received  it  until  the  return-day  thereof 
the  said  James  C.  Ludlngton  had  ample 
personal  property  out  of  which  said  ex- 
ecution, and  every  part  thereof, could  have 
been  made,  which  property  was  well 
known  to  said  James  Knight,  and  said 
execution  could  have  been  made  by  him  It 
be  had  tried  to  make  the  same,  but  that, 
either  through  negligence  or  favoritism 
to  the  defendants  therein,  he  failed  to 
make  the  money  on  said  execution,  but 
that  equity  would  bold  that  done  which 
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oaglit  to  havd  been  done,  and,  applying 
this  principle,  tlie  debt  was  paid,  and  the 
heirs  of  said  Margaret  Briglit  were  en  titled 
to  a  deed  for  said  land ;  and,  tn  slio w  that 
said  Knight  so  understood  the  matter, 
the  plaintiffs  allege  that  the  child ren  and 
heirs  of  Margaret  Bright  have  had  the  ex- 
clusive disposition  and  use  of  said  prop- 
erty from  the'date  of  her  death  until  the 
time  of  filing  said  bill;  and  to  further 
show  that  said  James  Knlgbt  did  not  set 
ap  any  claim  to  said  property,  as  the 
owner  thereof,  the  house  thereon  was 
consnmed  by  flre  after  hie  supposed  claim, 
and  the  children  and  heirs  at  law  of  Mar- 
garet Bright  rebuilt  the  same  in  good 
faith,  believing  tbut  no  incumbrance  was 
on  the  land,  which  rebuilding  cost  seven  or 
eight  hundred  dollars,  which  was  done 
within  the  l<nowledge,  consent,  and  ap- 
proval of  said  Knight,  and  without  any 
claim  set  up  by  him  at  the  time  of 
the  rebuilding  that  ne  was  the  real 
owner  of  the  land,  and  that  the  said 
Knight  delayed  his  purpose  to  claim 
the  title  to  said  property  until  the  J  uly 
term,  1887,  of  the  circuit  court  of  said 
county,  at  which  time  he  obtained  a  writ 
of  possession  to  place  him  In  possession  of 
said  property,  said  writ  to  issue  after  the 
Ist  daj'  of  November,  1887;  and  they  pray 
that  said  Knight  be  compelled  to  settle 
with  them,  and  make  them  a  deed  for  said 
land;  and  they  also  ask  a  reference  to  a 
commissioner  in  order  that  It  may  be 
shown  that  he  has  been  fully  paid  for  the 
advance  he  made  to  purchase  said  land, 
and  that  said  Knight  might  be  enjoined 
and  restrained  from  taking  possession  of 
said  land  under  said  writ  of  possession  un- 
til said  account  should  be  taken,  and  the 
further  order  of  the  court.  The  said 
James  Knight  answered  said  bill,  in  which 
he  says  that  he,  F.  H.  Ludlngton,  and  Jesse 
Bright  were  sureties  of  Margaret  Bright 
In  a  bond  given  for  purchase  money  of  the 
house  and  lot  in  the  bill  mentioned,  and 
that  on  the  30th  day  of  October.  1875,  said 
circuit  court,  in  the  suit  of  George  H. 
Peers  against  said  Margaret  Bright  and 
others,  rendered  a  personal  decree  against 
said  sureties  for  the  amount  due  on  said 
bond,  and  decreed  the  sale  of  said  house 
and  lot  to  satisfy  said  balance  of  purchase 
money,  and  provided  in  said  decree  that, if 
any  of  said  suretios  should  satisfy  said  de- 
cree for  purchase  money,  the  sale  of  said 
house  and  lot  should  be  made  for  his  bene- 
fit; that  the  said  Jesse  Bright  and  F.  H. 
Ludington  wcreinsol vent, and  thathewaa 
compelled  to  pay  the  balance  of  the  pnr- 
chase  money  due  from  said  Margaret 
Bright,  and  that  this  fact,  and  the  amount 
of  said  payment,  having  been  made  to  ap- 
pear in  said  cause  to  said  court,  a  decree 
was  rendered  therein  at  the  November 
term,  1876,  directing  said  house  and  lot  to 
be  sold  for  bis  benefit;  that  sale  was 
made  of  said  house  and  lot  on  the  14th 
day  of  April,  18S3,  and  the  property  was 
purchased  by  bim',  the  purchase  money  set- 
tled, the  sale  confirmed  by  said  court  on 
the  2d  day  of  May,  1883,  and  a  deed  was 
afterwards  made  to  him.  He  denies  that 
he  purchased  said  land  for  any  one  else 
than  himself,  or  that  it  was  bought  for 
the  children  and  heirs  at  law  of  Margaret 


Bright,  deceased,  and  he  denies  all  the  al- 
legations In  the  bill  inconsistent  with  the 
foregoing  statement.  Said  Knight  also 
denies  that  he  ever  boarded  with  said 
Jennie  Bright,  or  made  any  agreement 
with  her,  or  any  one  on  her  behalf,  that 
any  board  or  other  things  should  go  as  a 
credit  in  payment  of  the  Peers  decree,  or 
theamount  paid  by  him  for  said  Margaret 
Bright;  that  said  Jesse  Bright  and  his 
chlhlren,  the  other  parties  to  said  suit, 
continued  to  occupy  said  property  after 
respondent's  said  purchase,  and  that  be 
and  several  of  his  children  are  still  in  the 
occupation  thereof,  but  that  none  of  them 
ever  claimed  to  occupy  any  other  position 
than  as  -bia  tenants:  that  when  he  ot>- 
talned  said  writ  of  possession,  in  July, 
1887.  said  Jesse  Bright  agreed  to  surrender 
possession  on  tiie  1st  of  November,  1887, 
and  to  take  good  care  of  the  property  un- 
till  that  time,  if  said  Knight  would  allow 
him  to  remain  until  said  period,  which 
was  agreed  upon,  and  the  counsel  of  said 
Bright  had  an  addition  made  to  said  or- 
der tothetWect  that  said  order  should  not 
issue  until  the  let  of  November,  1887,  but 
that,  Instead  of  surrendering  said  property 
as  he  agreed,  the  said  Bright  caused  this 
suit  to  be  instituted  to  get  further  use  of 
said  property.  He  also  denies  that  hecould 
ever  have  made  anything  on  the  said  ex- 
ecution in  favor  of  Margaret  Bright 
against  F.  H.  and  J.  C.  Ludington,  and 
says  that  he  never  agreed  to  take  and  col- 
lect said  execution  as  alleged;  that  he 
never  received  one  cent  thereon ;  and  that 
said  execution  was  afterwards  fully  paid 
to  said  Jesxe  Bright,  as  administrator  of 
Margaret  Brisrht,  by  O.  S.  Bierly,  upon  a 
portion  of  whose  lands  said  JiidKraent  on 
which  it  was  based  was  a  lien ;  and  he  al- 
leges that  said  house  was  destroyed  by 
flre  and  rebuilt  long  before  the  sale  to  him 
on  tbel4tb  of  April,  1883;  and  he  denies 
having  conceded  to  the  plaintiffs,  or  said 
Jesse  Bright,  any  right  In  said  property, 
but  alleges  that  they  remained  in  said 
property  by  his  permission,  which  he  from 
the  time  of  said  sale  claimed  as  his  own; 
and  he  denies  all  of  the  allegations  of 
plaintiffs'  bill  inconsistent  with  his  an- 
swer. This  answer  was  filed,  and  was 
replied  to  generally,  and  tlie  plaintiSB 
filed  an  amended  bill,  in  which  they  allege 
that  the  two  acres  of  land  on  which  said 
house  is  situated  was  dropped  from  the 
land-books  for  Greenbrier  county  In  1851, 
and  have  not  been  entered  thereon  since, 
unless  it  was  Included  andembraced  in  the 
Peers  lot,  and  if  it  was  intended  to  he 
included  in  said  lot  there  is  no  title 
passed  for  the  two  acres,  for  no  title  haa 
ever  been  vested  In  the  grantor;  that  by 
entering  on  said  two-acre  lot  after  it  had 
become  forfeited  to  thestate  fornon-entry, 
building  their  house  thereon,  and  paying 
the  taxes  thereon  for  more  than  10  years, 
they  have,  under  the  laws  of  the  state  of 
West  Virginia,  acquired  title  against  all 
claimants  whatever;  that  the  house  was - 
built  by  plaintiffs  in  their  own  right,  and 
not  as  heirs  of  Margaret  Bright,  as  is 
shown  by  the  mechanic's  lien  recorded 
against  them  and  others,  a  copy  of  which 
they  exhibit,  and  they  also  exhibit  the  sur- 
vey and  plat,  which  they  claim  shows  th* 
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facts  allied  In  their  amended  bill,  and 
which  is  talcen  from  the  old  surveyor's 
books.  The  defendant  James  Knight,  for 
answer  to  said  amended  bill,  denied  that 
any  portion  of  the  land  in  the  hill  men- 
tioned was  ever  dropped  from  the  land- 
books  as  allcKed,  or  otherwise  became  for- 
feited. He  also  denied  the  aHegatiou  that 
be  has  no  title  to  the  two  acres  upon 
which  the  house  mentioned  in  the  bill  is 
sitnnted,  but  says  lie  has  a  fcood  title 
thereto.  He  also  denied  that  the  plain- 
tiffs, or  any  of  them,  have  erer  had  anj' ad- 
versary possession  of  any  part  of  the  land 
in  the  bill  mentioned,  bat,  on  the  con- 
trary, said  that  the  plaintiffs'  original  bill 
shows  thatthey  claim  under  him  and  Mar- 
garet Bright,  which  is  the  fact.  He  denies 
that  Exhibits  1  and  2,  flied  with  said 
amended  hill,  are  evidence  of  anything, 
or  are  copies  from  the  surveyor's  book, 
and  he  excepts  to  said  exhibits  as  evidence 
in  the  cnnse.  Numerous  depositions  were 
taken  in  the  cause  b.v  both  plaintiffs  and 
defendants,  and  on  the  16th  day  of  No- 
vember, 1889,  the  cause  was  heard,  and  the 
bill  dismissed,  and  the  plaintiffs  appealed. 
The  plaintiffs  rely  upon  the  allegation 
in  their  bill  that  under  the  decree  of  sale 
made  in  1875,  which  was  executed  in  1881, 
the  defendant  .Tames  Knight  bought  in 
the  10  acres  of  land  in  the  bill  mentioned 
for  the  children  and  heirs  at  law  of  Marga- 
ret Bright,  deceased;  that  said  Knight 
bad.  prior  to  the  said  sale,  been  boarding 
with  Jennie  Bright,  and  continued  to 
board  with  her  until  some  time  in  the 
month  of  April,  1882,  with  the  agreement 
that  the  price  of  his  board  should  go  as 
a  payment  on  the  advance  he  had  made 
for  the  children  of  Margaret  Bright,  de- 
ceased, in  the  payment  of  the  Peers  decree. 
This  alleged  agreement  is  entirely  unsup- 
ported by  the  evidence  in  the  cause.  Jesse 
Bright,  in  one  of  bis  depositions,  states, 
in  answer  to  a  question,  that  "it  was  cer- 
tainly  the  understanding  between  me  and 
Mr.  Knight  that  he  was  to  bid  in  the 
property  for  Jennie  Bright. "  but  not.  as 
the  bill  alleges,  "for  the  children  and  heirs 
at  law  of  Margaret  Bright,  deceased;" 
and  no  witness  in  the  cause  proves  ths 
alleged  agreement  that  the  price  of  said 
KniRhfs  board  should  go  as  a  payment 
on  the  advance  he  had  made  for  the  chil- 
dren of  Margaret  Bright,  deceased,  in  the 
payment  of  the  Peers  decree.  It  Is  alleged 
-In  the  bill  that  said  sale  took  place  in  1881, 
and  this  fact  is  proven  by  the  deposition 
of  Jesse  Bright:  and  Thomas  Pare  in  his 
deposilrfon  says  James  Knight  boarded 
■with  the  plaintiff  Jennie Brightfrom  April, 
1>«1,  to  February  or  March,  1882;  and 
Jesse  Bright  states  in  bis  deposition  that 
be  boarded  there  about  12  months;  so 
that,  according  to  the  plaintiffs'  allega- 
tions and  proofs,  a  considerable,  if  not 
the  greater,  portion  of  said  account  for 
board  accrued  subsequent  to  said  sale. 
The  plaintiffs,  however,  allege  that  an  ex- 
ecution dated  the  29th  day  of  June,  1876, 
in  favor  of  Margaret  BriRht,  and  against 
P.  H.  and  J.  C.  Ludlngton,  for  »3fl8.15. 
with  interest  from  the  15tb  of  June.  1876. 
and  costs,  f  18.85.  was  placed  in  the  hands 
of  said  .Tames  Knight,  as  sheriff,  which 
"h'.',  as  sheriff,  was  to  collect,  and  apply 
Y.lds.E.no.2— 6 


the  proceeds  thereof  to  the  discharge  of 
said  Peers  Judgment,  and  thatsald  Knight, 
through  negligence  or  favoritism  to  the 
defendants,  failed  to  make  the  money  on 
said  execution.  It,  however, appears  from 
the  evidence  in  the  cause  that  J.  M.  Mc- 
Whorter,  as  attorney  for  Jesse  Bright, 
administrator  of  Margaret  Bright,  subject- 
ed certain  lands  which  said  F.  H.  Ludlng- 
ton had  conveyed  to  his  son-in-law,  Bi- 
erly,  to  the  payment  of  said  judgment,  and 
paid  the  proceeds  to  said  Jesse  Bright  as 
such  administrator.  The  theory  upon 
which  the  plaintiffs  seek  to  obtain  relief  in 
this  cause  is  that  the  defendant  Knight 
had  in  his  hands,  or  should  have  had, 
money  of  theira  sufflcient  to  pay  for  said 
property;  and  that,  in  pursuance  of  an 
agreement  with  them,  he  purchased  said 
property  for  the  children  and  heirs  at  law 
of  the  said  Margaret  Bright,  deceased; 
and.  having  so  purchased  the  same,  it  cre- 
ated a  resulting  trust  in  their  favor;  and 
they  pray  that  said  Knight  may  be  com- 
pelled to  make  a  settlement  with  the 
plaintiffs,  and  make  to  them  a  deed  for 
the  land;  and.  in  order  to  show  that  he 
has  been  fully  paid  for  the  advances  he 
made  to  purchase  said  land,  they  pray 
that  the  cause  may  be  referred  to  a  coni- 
mlKsioner  to  take  an  account  between  the 
parties. 

In  the  case  of  Shaffer  v.  Fetty.  30  W.  Va. 
248.  4  S.  E.  Rep.  278.  (section  4  of  sylla- 
bus.) this  court  held  that  "a  resulting 
trnst,  arising  from  the  payment  by  a 
stranger  of  the  whole  or  a  part  of  the  pur- 
chase money  of  land  conveyed  to  another, 
is  a  claim  to  the  whole  or  a  definite  por- 
tion of  the  land, corresponding  to  the  por- 
tion of  the  purchase  money  paid  by  sucn 
stranger,  and  not  a  lien  upon  the  land  for 
the  sum  of  money  paid  by  such  stranger 
as  a  part  of  the  purchase  money. "  And  in 
section  .•)that,''ln  such  a  suit,  the  bill  may 
be  demurred  to  If  it  fails  tostitewhat 
portion  of  the  entire  purchase  money  of 
the  land  was  paid  by  the  plaintiff,  who  is 
seekrng  to  set  up  such  resulting  trust. " 
Green.  J.,  in  delivering  the  opinion  of  the 
court  in  that  case,  says,  on  page  258,  30  W. 
Va.^.and  on  page  283.  4  8.  E.  Rep. :  "The 
whole  doctrine  of  resulting  trusts  arising 
from  the  payment  or  part  payment  of  the 
purchHse  money  has  been  abrogated  in 
some  few  of  the" states  by  statute,  but  not 
in  this  state.  But  it  is  admitted  that  this 
doctrine  of  resulting  trust,  arising  from 
the  payment  of  the  whole  or  part  of  the 
purchase  money  by  a  person  other  than 
tha  grantor,  should  be  acted  on  with 
great  caution. and  the  circumstances  from 
which  a  trrst  is  to  .be  raised  must  be 
clesrly  proven,  (Farlnger  v.  Ramsay,  4 
Md.  Ch.  33:)  and  the  payment  or  advance 
of  the  purchase  mont-y  must  be  made  be- 
fore or  at  the  time  of  the  purchase,  and  a 
subsequent  payment  will  not,  by  relation, 
attach  a  trust  to  the  original  purchaser, 
(see  Nixon's  Appeal.  63  Pa.  St.  279;)  for 
the  trust  arises  from  the  fact  that  the 
money  of  the  real,  and  not  the  nominal, 
purchaser  formed  at  the  time  the  consid- 
eration of  the  purchase,  and  thus  became 
converted  into  land  in  view  of  a  court  of 
equity.  See  Botsford  v.  Burr.  2  Johns. 
Cb.  405,  414 ;  Steere  t.  Steere,  5  Jobng.  Cb. 
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1,  19,  20."  So  In  the  case  of  Miller  v. 
BloBe's  Ex'r,  30  Grat.  745,  (section  '2  of  syl- 
labus,) tlie  court  held  that,  "where  the 
trust  doesnot  ariseonthe  face  of  the  deed, 
but  is  raised  upon  the  payment  of  the  pur- 
chase money,  which  creates  a  trust,  which 
is  to  override  the  deed,  the  proof  must  be 
very  clear,  and  mere  parol  evidence  ought 
to  be  received  with  great  caution. "  Also, 
In  section  3  of  syllabus,  the  court  held  that 
"a  resulting  trust  must  arise  at  the  time 
of  the  execution  of  the  conveyance,  pay- 
ment, or  advance  of  the  purchase  money, 
before  or  at  the  time  of  the  purchase.  Is 
indispensable.  A  subsequent  payment  will 
not,  by  relation,  attach  a  trust  to  the 
original  purchase;  for  the  trust  arises  out 
of  the  circumstance  that  the  moneys  of 
the  real,  and  not  the  nominal,  purchaser 
formed  at  the  time  the  consldKration  of 
the  purchase,  and  became  converted  into 
laud." 

If  we  apply  the  principles  enunciated  in 
the  cases  above  quoted  to  the  facts  alleged 
or  proven  in  this  case,  we  cannot  hold 
that  a  resulting  trust  has  been  created 
either  In  favor  of  the  heirs  at  law  of  Mar- 
garet Bright,  or  in  favor  of  the  plaintiff 
Jennie  Bright.  It  appears  from  the  alle- 
gations of  the  bill,  and  from  the  proof, 
that  the  defendant  Knight  boarded  with 
Jennie  Bright  for  n  year  ending  in  April, 
1882;  but  no  witness  in  the  cause  states 
what  portion  of  said  board  money  re- 
mained unpaid  at  t}ie  time  of  said  sale, 
and  no  witness  proves  any  agreement  on 
the  part  of  said  Knight  to  apply  the  sani« 
as  n  credit  upon  the  amount  paid  by  him 
for  said  Margaret  Bright;  and  said  James 
Knight  in  his  answer  "  denies  that  he  ever 
boarded  with  Jennie  Bright,  or  ever  made 
any  agreement  with  her,  or  any  one  on 
her  behalf,  that  any  board  or  other  things 
should  go  as  a  credit  in  payment  on  the 
Peers  decree,  or  the  amount  paid  by  him 
for  said  Margaret  Bright,  so  that  by  the 
pleadings  in  the  cause  the  burden  of  prov- 
ing the  existence  of  such  an  agreement,  or 
the  advance  of  money  orother  thing  in  lien 
thereof  at  the  time  of  the  sale,  devolved 
upon  the  plaintiffs.  It  Is  true  that  in 
case  of  Nease  v.  Capehart,  H  XV.  Va.  96, 
this  court  held  that,  "when  a  debtor  has 
conveyed  land  to  a  trustee  to  secure  a 
debt,  and  afterwards  another  person  and 
the  debtor  agree  that  the  former  shall  pur- 
chase the  land,  and  hold  it  as  a  security 
for  the  purchase  money  he  pays,  and  ac- 
cordingly the  debtor  acquiesces,  and  the 
other  purchases  the  land,  the  transaction 
constitutes  a  trust,  whicha  court  of  equity 
will  enforce;"  but  the  case  under  consider- 
ation is  very  different  from  that.  In  this 
Margaret  Bright  became  the  purchaser  of 
the  land  in  controversy  at  a  trust  sale  on 
a  credit,  and  the  defendant  James  Knight, 
together  with  said  Jesse  Bright  and  F.  H. 
Ludlugton,  became  her  sureties.  Said 
Margaret  Bright  failed  to  pay  the  pur- 
chase money,  and  a  decree  was  obtained 
subjecting  said  land  to  sale  for  the  unpaid 
purchase  money,  and  the  decree  which  di- 
rected said  sale  also  provided  that  said 
sureties,  or  either  of  them,  were  entitled 
upon  the  payment  of  said  purchase  money 
to  be  subrogated  to  the  rights  of  George 
Hi.  Peers,  tlte  plain  tiff,  and  directed  the 


commissioner  therein  appointed  to  sell 
said  land  at  his  or  their  request,  and  for 
his  or  their  beneSt.  This  gave  the  said 
Jesse  Bright  an  ample  opportunity  to 
raise  the  money,  if  be  had  ths  ability,  and 
pay  off  the  Peers  debt,  and  have  the  prop- 
erty sold  for  bis  benefit,  or  for  Jennie 
Bright,  or  lor  the  heirs  at  law  of  Margaret 
Bright.  This  decree  was  rendered  in  1875, 
and  the  sale  did  not  take  place  until  some 
time  in  1881,  giving  him  ample  time  to 
raise  the  money,  if  he  had  the  ability. 
There  is  no  allegation  in  the  plalntltr's  bill 
that  said  land  brought  less  than  its  value, 
or  that  the  plaintiffs,  or  any  one  interested 
as  an  heir  at  law  of  Margaret  Bright,  were 
prevented  from  being  present,  and  bidding 
on  the  property,  by  the  representations  of 
the  defendant  Knight,  or  that  they,  or 
any  of  them,  are  ready  and  willing  to  re- 
pay him  the  amount  be  paid  forsaid  land ; 
but  they  rest  their  case,  and  rely  merely 
on  the  allegation  that  at  said  sale,  made 
in  1881,  said  land  was  bought  In  for  the 
children  and  heirs  at  lawof  said  Maocaret 
Bright,  deceased,  by  said  Knight,  with  the 
agi-eement  that  the  price  of  bis  board 
should  go  as  a  payment  on  the  advance 
he  had  made  for  the  children  of  Margaret 
Bright,  deceased,  in  the  payment  of  the 
Peers  decree;  and  both  the  allegation 
aforesaid  and  the  evidence  show  that  said 
advance  or  payment  had  been  made  be- 
fore the  boarding  was  furnished,  in  the 
case  of  Jackman  v.Ringland,4  Watts  &  S. 
149,  (a  state  in  which  the  seventh  section 
of  the  statute  of  frauds  had  been  omitted 
as  in  our  state.)  I  think  the  law  is  correct- 
ly propounded.  Justice  KoGGBS,  in  deliv- 
ering the  opinion  of  the  court,  said: 
"That  parol  evidence  may  be  received  to 
establish  a  trust  has  been  repeatedly  ruled, 
but  the  question  Is,  what  is  a  trust  which 
comes  within  the  principle?  It  is  con- 
fined, as  I  take  it,  to  those  cases  of  result- 
ing trusts  which  arise  from  an  implica- 
tion of  law.  as,  for  example,  where  the 
money  is  pold  by  one,  the  property  pur- 
chased, and  the  title  taken  in  the  name  of 
another.  In  such  and  similar  cases,  the 
Ipgal  title  Is  in  one,  the  equitable  title  in 
another,  and,  to  prevent  fraud,  the  fact 
of  payment  may  be  established  by  parol 
evidence;  equity  will  decree  the  purchaser 
a  trustee  for  the  use  of  the  person  who 
paid  the  purchase  money.  But  where 
there  is  nothing  more  in  the  transaction 
than  is  implied  from  the  violation  of  a 
parol  agreement,  equity  will  not  decree 
the  purchaser  a  trustee.  See  Robertson  v. 
Robertson,  9  Watts.  (Pa.)  32;  Haines  v. 
O'Conner,  10  Watts,  313;  Kisler  v.  Kisler, 
2  Watts.  323;  Fox  v.  Heffner,l  Watts  &  S. 
372.  In  the  case  of  Dyer  v.  Dyer,  reported 
in  1  White  &  T.Lead.Cas.  Eq.  pt.  1,  p.  354, 
notes,  it  was  held  "that  a  grant  cannot  be 
affected  with  an  oral  trust  for  a  third  per- 
son merely  on  the  ground  of  contract,  nor 
unless  the  evidence  goes  far  enough  to  es- 
tablish fraud."  This,  however,  is  still  an 
open  question  in  this  state,  and,  as  we  re- 
gard It,  unnecessary  tu  be  decided  In  this 
case.  There  seems  to  be  little  conflict 
among  the  authorities  upon  this  proposi- 
tion, that  where  the  statute  of  frauds 
does  not  ni^ply,  and  a  trust  of  land  is  al- 
lowed to  be  established  by  parol  evidence. 
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to  establish  such  trnst  the  facts  roust  be 
alleged  and  the  evidence  to  support  them 
mnst  he  full,  clear,  and  satlsfnctory.  See 
anavely  v.  Fickle,  2»  Grat.  31;  Phelps  v. 
Seely.  22  Grat.  573.  In  the  case  ot  Bier  ▼. 
Smith.  25  W.  Va.  837,  this  court  held  that 
theallogatluns  and  the  proof  must  corre- 
spond, and  a  decree  based  on  a  different 
case  from  that  stated  therein  will  be  re- 
versed, (see  McFarlaud  v.  DUly,  5  W.  Va. 
13.5;  Baugher  v.  Elchelberger,  11  W.  Va. 
217:  Floyd  v.  Jones,  19  W.  Va.  359;)  and 
the  plaintiffs  in  this  case  having  alleged 
that  the  defendant  Knight  bought  said 
property  in-for  the  children  and  heirs  at 
law  of  Margaret  Bright,  deceased,  who 
are  allege<l  in  the  bill  to  be  Jennie  Bright, 
Helen  E.  Bright,  John  B.  Bright,  Frank 
Bright,  A.be  Bright,  Jesse  Bright.  Julia, 
wife  of  W.  N.  Curry,  Maggie,  wife  of 
W.  P.  Stalnaker,  Katie,  wife  of  T.  H. 
Pare,  and  Thomas  Bright,  and  Samuel 
C.  Bright;  and  the  only  proof  in  re- 
gard to  the  matter  being  found  in  the 
deposition  of  Jesse  Bright,  who  when 
asked  the  question.  "  Tell  whether  or  no 
the.'"e  was  any  agreement  between  Mr. 
Knight  and  yourself  as  to  the  purchase  of 
this  property  at  that  sale,  whereby  Mr. 
Knight  was  to  bid  off  the  property  and 
hold  it  in  trust  for  Jennie  Bright,  subject 
to  his  lien  for  whatever  be  might  advance 
on  the  whole  purchase,"  answered.  "It 
was  certainly  the  understanding  between 
me  and  Mr.  Knight  that  he  was  to  bid  in 
the  property  for  Jennie  Bright,  "—it  con  Id 
hardly  be  contended  that  this  proof  corre- 
sponded with  the  plaintiffs'  allegation 
that  the  property  was  purchased  by  said 
Knight  under  an  agreement  so  to  do  for 
the  above-named  heirs  at  law  of  Margaret 
Bright,  and  certainly  said  bill  could  not 
be  sustained  on  such  proof.  The  plaintiffs 
file  an  amended  bill,  in  which  they  claim 
that  since  their  original  bill  was  tiled  they 
have  ascertained  that  the  two  acres  of 
land  on  which  their  house  is  located  was 
dropped  from  the  land-books  in  1^51.  and 
has  never  been  entered  thereon  since,  on- 
lesH  it  was  included  in  the  Peers  lot,  and. 
if  it  was  intended  to  be  included  in  said 
lot.  that  no  title  passed  for  said  two-acre 
lot, for  no  title  had  ever  been  vested  in  the 
grantor,  and  they,  by  entering  on  said  lot, 
improving  and  paying  taxes  on  the  same, 
acquired  title  thereto  against  all  claim- 
its  whatever.  This  claim  is  diametrical- 
ly opposed  to  the  one  they  assert  in  their 
original  bill,  in  that  they  claim  under 
Ppers  and  Margaret  Bright,  and  in  the 
amended  bill  against  them.  The  evidence, 
however,  shows  that  on  the  18th  day  of 
May,  1858.  Ophelia  Cary  conveyed  to  M.  V. 
Peei-8  the  10  acres  of  land  upon  which  he 
thpn  lived,  and.  so  far  as  appears,  contin- 
ued to  live  until  purchased  by  Margaret 
Bright;  and,  if  there  was  a  forfeiture  of 
any  superior  title,  it  would  Inure  to  the 
beneht  of  Peers  and  those  claiming  under 
bim.  They  raise  a  question  as  to  the 
boundary,  but  as  they  all  claim  under 
Peers,  and  he  nppears  to  have  had  posses- 
sion under  a  deed  calling  for  10  acres  since 
his  purchase  in  1S58,  a  court  of  eqnity  will 
not  settle  the  titleand  boundaries  of  land, 
when  the  plaintiitf  has  no  equity  against 
the  party  who  is  holding  the  land.    See 


Cresnp  v.  Kemble,  26  W.  Va.  603.  See,  al- 
so. Hill  V.  Proctor,  10  W.  Va.  69,  where 
this  court  held  that  "the  existence  of  a 
controverted  boundary  does  not  consti- 
tute a  sufficient  ground  for  the  interposi- 
tion of  courts  of  equity  to  ascertain  and 
fix  that  boundary.  It  is  necessary,  to 
maintain  such  a  bill,  that  some  peculiar 
equity  should  be  superinduced.  There 
must  be  some  equitable  ground  attaching 
itself  to  the  coutroversy. "  For  these  rea^ 
sons  I  am  ot  opinion  that  there  is  no  error 
in  the  decree  complained  of,  and  the  same 
is  affirmed,  with  costs  and  damages 
against  the  appellants. 

Lucas,  P.,  and  Brannon  and  Holt,  JJ., 
concur. 


(35  W.  Va.  1»4) 

BuMQABDNEB  et  aJ,  V.  Leavitt  et  al. 

{Supreme  Cov/rt  of  Appeals  of  West  Virainia. 
March  81,  1891.) 

Bfbcifio  Peufobmasce  —  Contract  to  Dklivsb 
Shares  or  Stock— IUheot  at  Law. 

1.  As  s  general  rule  equity  will  not  enforce 
specific  performance  of  contracts  for  the  deliv- 
ery of  shares  of  stock ;  but  when  a  purchaser  has 
bargained  for  or  taken  an  option  upon  such  shares 
because  they  have  to  him  a  unique  and  special 
value,  the  loss  of  which  could  not  be  adequately 
compensated  by  damagiss  at  law;  the  chancellor,  in 
the  exercise  of  a  sound  discretion,  may  decree 
specific  execution. 

2  Where  such  relief  would  be  granted  to  the 
purchaser,  were  he  to  apply,  the  seller,  who  has 
^ven  to  the  purchaser  such  preference  or  option, 
is  entitled  to  like  relief  l)y  reason  of  the  opera- 
tion of  the  principle  of  mutuality  of  right  and 
remedy. 

3.  Where  the  remedy  at  law  would  be  incom- 
plete and  inadequate  because  the  court  of  law  could 
not  give  a  conditional  or  modified  judgment,  and 
would  be  unable  to  preserve  the  benefit  of  the 
agreement  to  all  the  parties  interested,  equity 
has  jurisdiction  to  enforce  the  agreement 
(Syllabus  by  the  Court.) 

Appeal  and  supersedeas  from  circuit 
court.  Wood  county. 

Loomia  &  Tavener,  for  appellants. 
Barna  Powell  and  Okey  Jobnaoa,  tor  ap- 
pellees. 

Lucas,  P.  This  suit  originated  by  the 
filing-  of  a  bill  in  chancery  by  H.  E.  Bam- 
gardner,  a  married  woman,  and  H.  F. 
Bumgardner,  her  husband,  against  t,\  P. 
Leavitt  and  others,  in  the  circuit  court  of 
Wood  county.  The  female  plaintiff  alleges 
that  the  defendant  Leavitt  induced  her  to 
invest  $1,000  in  the  steam-boat  General 
Dawes,  the  proposed  cost  ot  which  was 
$7,600.  It  was  understood  that  the  boat 
was  to  he  put  in  a  Joint-stock  company, 
in  which  the  plaintiff  H.  E.  Bumgardner 
was  to  have  shares  in  proportion  to  the 
money  she  had  advanced,  as  aforesaid. 
The  plaintiff  exhibits  with  her  bill  an 
agreement  as  follows:  "This  article  ot 
agreement,  made  and  entered  into  this 
the  14th  day  of  July.  1884,  between  C.  P. 
Leavitt,  county  ot  Wood,  and  state  of 
West  Virginia,  and  H.  E.  Bumgardner  of 
Hocklngport,  Athens  Co.,  Ohio,  witness- 
etb,  that  the  said  C.  P.  Leavitt,  in  case 
of  misunderstanding,  or  not  being  able 
to  agree,  or  in  case  of  death  ot  Herman 
Bumgardner,  agent,  said  Leavitt  agrees 
to  take  the  said  stock  ol  Mrs.  Bumgard- 
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ner  at  not  excieedlng  cost,  or.  If  boat  de- 
preciates In  value,  at  fair  cash  valuation. 
The  said  Mrs.  H.  E.  Buragardner  agrees 
to  give  said  C.  P.  Leavitt  the  rclusal  over 
any  other  purchaser.  The  said  stock  re- 
ferred to  above  is  stock  in  the  steamer 
General  Dawes.  [Signed]  C.  P.  Leavitt.  " 
And  there  Is  farther  exhibited  the  follow- 
ing notice:  "To  Chas.  P.  Leavitt— Sir- 
I  propose  to  sell  you  my  stock  in  the 
Farmer's  Trans.  Co.  in  accordance  with 
your  contract  of  July  14,  1884,  at  cost,  or, 
if  the  boat  has  depreciated  In  value,  at  its 
fair  cash  valuation.  Your  early  atten- 
tion is  called  to  this  matter,  the  contin- 
gency having  arisen  under  which  you 
bound  yourself  to  take  said  stock, 
rsigned]  H.  E.  Bumoardner,  by  H.  F. 
BrMOARD.NER,  Ag't.  March  31, 1887."  The 
bill  supplements  the  above-written  agree- 
ment, signed  by  C.  P.  Leavitt,  by  stating 
that  it  was  a  part  of  the  consideration 
that  the  husband,  H.  F.  Bumgardner,  was 
to  have  regular  employment  on  said 
steam-boat,  of  which  said  C.  P.  Leavitt 
was  to  be  master.  It  is  further  alleged 
that  all  of  the  interests,  including  the 
stock  owned  by  Leavitt,  ^whlch  was  a 
large  majority  of  It,)  as  well  as  thai 
owned  by  H.  E.  Bumgardner,  was  capital- 
ized Into  a  corporation  known  as  the 
Farmer's  Transportation  Company,  or 
conveyed  to  said  company.  The  steamer 
was  valued  at  f 7,600  at  that  time,  and  7«)0 
shares  of  capital  stock  of  the  par  value  of 
flO  per  share  were  Issued,  of  which  100 
shares  were  given  to  said  H.  E.  Bumgard- 
ner, and  1%  shares  to  her  husband,  in  or- 
der that  he  might  be  represented  in  the 
company.  It  is  further  alleged  that  C.  P. 
Leavitt  took  charge  as  master,  and  pur- 
suant to  the  agreement  gave  H.  F.  Bum- 
gardner employment,  but  that  they  8(»on 
disagreed,  and  said  H.  F.  Bumgardner 
was  discharged.  Plaintiffs  proceed  to 
aver  that  since  such  disagreement  they 
have  at  all  times  been  ready  to  give  said 
Leavitt  the  preference  of  purchasing  said 
stock,  and  have  urged  him  to  buy  said 
stock  according  to  his  agreement,  but  be 
has  steadily  and  persistently  refused  to  do 
so,  until  the  31st  day  of  March,  18S7,  when 
the  above  notice  was  written  and  served. 
They  charge  that  there  has  bepu  no  depre- 
ciation in  the  value  of  the  boat,  but  that 
it  has  been  Increased  in  size  and  capacity 
at  a  large  expense,  and  its  value  enhanced 
inconsequence.  Itisfuther  alleged  that 
one  E.  W.  Petty,  who  is  made  a  defend- 
ant, had  attached  the  \01%  shares  of 
stock  in  the  circuit  court  of  Wood  county 
in  an  action  at  law  against  H.  F.  Bum- 
gardner. It  is  further  alleged  that  the 
plaintiffs  were  largely  Indebted  to  J  W. 
Arnold  and  L.  H.  Arnold,  both  of 
whom  were  made  defendants,  and  that 
the  female  plaintiff  e.tecuted  a  lien  upon 
the  said  100  shares  of  stock  to  secure 
said  indebtedness.  By  an  agreement  and 
compromise  between  the  plaintiffs  and 
said  E.  W.  Petty  his  debt  is  reduced  to 
f422,  which  it  is  agreed  shall  be  paid  him 
out  of  the  proceeds  arising  from  the  sale 
of  said  101^  shares  of  stock;  and  by  like 
agreement  with  J.  W.  and  L.  H.  Arnold, 
they  are  to  receive  the  residue  of  the  pro- 
ceeds of  said  sale  as  a  couipromise,  and  In 


toll  settlement  of  the  Indebtedness  due 
them  from  the  plaintiffs.  Plaintiff  H.  E. 
Bumgardner,  It  is  alleged,  has  always 
been  ready,  and  has  offered,  and  now  of- 
fers, to  specifically  perform  the  said  agree- 
ment on  her  part,  by  assigning  and  trans- 
ferring said  10\}i  shares  of  the  stock  free 
and  unincumbered,  as  of  the  31st  day  of 
March,  1887.  The  prayer  of  the  bill  is  that 
the  court  will  declare  the  plaintiff  to  be 
entitled  to  a  specific  performance  and  exe- 
cution of  the  said  agreement,  with  inter- 
est onthesaid  amountfrom  March 31, 1887; 
second,  that  the  court  will  decree  that  the 
amount  ascertained  to  be  due'  said  U.  E. 
Bumgardner  from  said  C.  P  Leavitt  may 
be  paid  over  to  said  E.  W.  Petty  and  said 
J.  W.  and  L.  H.  Arnold,  as  above  set  out; 
and,  thirdly,  tor  a\l  proper  accounts  and 
general  relief.  The  bill  was  demurred  to 
hy  I.«avltt,  but  the  demurrer  was  over- 
ruled, whereupon  C.  P.  Leavitt  filed  his 
answer,  in  which  he  admits  the  agree- 
ment as  set  out  in  the  bill,  so  far  as  it 
goes,  but  he  denies  it  was  ever  understood 
or  contemplated  that  the  said  H.  F.  Bum- 
gardnershould  have  the  right,  at  anytime 
he  might  thereafter  see  fit,  to  require  re- 
spondent to  buy  the  stock  of  said  U.  E. 
Bumgardner,  and  to  require  respondent 
to  pay  therefor  the  original  cost,  but  in 
truth  it  was  intended  to  give  respondent 
refusal  and  right  to  buy  said  stock  at  any 
time,  provided  he  paid  therefor  as  much 
as  any  other  bidder,  and  provided,  fur- 
thermore, that  respondent  so  desired.  He 
alleges  that  the  boat  is  not  worth  more 
than  $2,500,  about  one-third  of  what  she 
cost  at  the  time  said  stock  was  Issued; 
and  that  the  present  value  of  said  10i% 
shares  in  the  hill  mentioned  is  not  worth 
more  than  $333.33^  at  the  outdde.  He  de- 
nies that  the  stock  has  ever  been  tendered 
him,  or  that  either  of  the  plaintiffs  have 
ever  proffered  the  same  at  anything  like  a 
fair  cash  valuation.    He  admits  that  on 

or  about  the day  of  July,  1887,  he 

offered  them  $860  for  the  stock,  although 
he  knew  that  they  had  immediately  be- 
fore that  offered  it  to  another  party  at 
$800.  He  alleges  that  it  had  been  assigned 
by  H.  E.  Bumgardner  to  Mrs.  J.  W.  Ar- 
nold, to  secure  payment  of  a  debt,  and  the 
certificate  was  then  held  by  one  L.  N. 
Tavener.  as  attorney  for  said  Arnold,  who 
had  notified  the  secretary  of  the  corpora- 
tion, and  requested  a  transfer  on  the 
books.  Respondent  sets  out  also  that  the 
certificate  was  Incumbered  by  a  Hen  of 
said  E.  W.  Petty,  and  be  pleads  that  the 
plaintiffs  had  not  title  to  said  stock,  and 
so  could  not  carry  out  the  agreement. 
Respondent  further  alleges  that  his  said 
offer  of  $850  was  made  in  good  faith,  and 
he  was  ever  ready  from  the  time  he  offered 
in  1887  to  buy  said  stock  to  take  the  same, 
but  his  offer  was  not  accepted,  nor  was 
there  ever  tendered  to  respondent  the  said 
stock  at  any  time,  nor  could  It  be,  since 
tliey  had  parted  with  the  title.  He  denies 
that  he  ought  In  equity  to  be  compelled  to 
pay  for  the  stock,  which  cannot  be  deliv- 
ered, and  is  incumbered  to  the  full  amount 
of  its  value.  J.  W.  Arnold  and  L.  H.  A-- 
nold  filed  their  Joint  and  separate  answer, 
in  which  they  admit  all  that  Is  said  in  the 
bill  about  the  mortgage  or  pledge  of  the 
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stock  to  tbeiD,  and  admit  that  they  have 
agreed  that  out  ot  the  proceeds  arising 
from  the  sale  E.  W.  Petty  should  be  first 
paid,  and  that  they  would  accept  the  resi- 
dne  of  the  proceeds  in  full  satisfaction  of 
their  lien,  and  that  they  have  accordingly 
aatborized  L.N.  Tavener,  Esq.,  their  at- 
torney to  execute  their  release,  In  order 
that  said  H.  E.  Buingardner  may  execute 
to  »aid  defendant  C.  P.  Leavitt  an  unin- 
cumbered transfer  of  said  100  shares  ot 
stock  in  fulfillment  of  said  H.  £.  Bum- 
-  gardner's  contract  on  her  part,  as  set  out 
in  Exhibit  No.  1  of  the  bill.  E.  W  Petty 
likewise  answers,  and  admits  all  the  aver- 
ments of  the  1)111  as  to  his  lien  upon  the 
Btock  by  attachment,  and  also  the  agree- 
ment with  reference  to  his  payment  out  of 
the  proceeds  of  sale. 

A  vast  amount  of  testimony  was  taken, 
very  little  of  which  had  anything  to  do 
with  the  case,  the  bulk  of  it  seeming  to  be 
predicated  upon  some  extraneous  contro- 
versies as  t<»  the  earnings  of  the  boat,  and 
Lenvitfs  settlement  witli  the  corporation 
and  stockholders.  On  the  10th  of  Decem- 
ber, 18S8,  the  case  came  on  to  be  finally 
beard,  and  the  court  decreed  that  U.  E. 
Bumgardner  was  entitled  to  specific  ex- 
ecntion  of  thecontract;  that  demand  was 
made  by  her  on  the  Slst  day  of  March, 
1887;  and  that  the  101^  shares  of  stuck 
were  then  worth  ^^866.00;  and  the  said 
C.  P.  Leavitt  is  decreed  to  pay  that 
aoionnt,  with  interest  from  31st  day  of 
March,  1887,  aggregating  the  sum  of  $954.- 
76,  which  ho  Is  to'  pay,  with  interest 
thereon  fTom  the  date  of  decree.  The 
money  is  to  be  distributed  to  the  Arnolds 
and  Petty  in  accordance  with  their  re- 
spective liens,  and  agreements  with  refer- 
ence to  the  same.  The  decree  then  pi-o- 
ceeds  to  direct  "that  L.  N.  Tavener,  who 
is  authorized  In  a  writing  filed  in  the  pa- 
pers in  this  cause  to  release  the  Hen  of  said 
J.  W.  Arnold  and  L.  H.  Arnold  upon  100 
shares  of  the  stock  aforesaid,  to  execute 
said  release  of  said  lien,  and,  in  case  said 
L.N.  Tavener  shall  fail  or  refuse  to  exe- 
cute said  release  within  ten  days  from  this 
date,  then  Barna  Powell,  who  la  hereby 
appointed  a  special  commissioner  for  the 
purpose,  is  authorized  and  directed  to  ex- 
ecute a  i-eiease  of  the  lien  of  said  J.  W. 
Arnold  and  L.  H.  Arnold,  as  aforesaid, 
upon  the  100  shares  of  stock  held  in  the 
name  of  H.  E.  Binugardnor  and  filed  with 
the  papers  in  this  cause,  which  certificate 
of  100  shares,  as  well  as  the  certificate  of 
VSia  shares  now  also  in  the  file  In  this 
caase.  are  to  be  delivered  to  said  C.  P. 
Leavitt  npon  payment  by  him,  or  some 
one  for  him,  to  the  defendants  Petty  and 
Arnolds  and  plaintiffs,  the  sum  hereinbe- 
fore decreed  by  him  to  be  paid."  Leave 
wag  given  the  plaintiffs  to  sue  out  execu- 
tion. From  this  decree  the  defendant 
Leavitt  has  appealed  to  this  court. 

Theflnit  and  pivotal  question  to  be  de- 
cided In  this  case  is  whether  the  court  of 
chancery  had  jurisdiction  to  decree  spe- 
cific performance.  If  not,  the  bill  should 
have  been  dismissed  on  demurrer.  .  In  tlie 
first  place,  regarding  the  defendant  Leav- 
itt. as  having  for  a  consideration  ob- 
tained the  refusal  of,  or,  as  we.  may  call  it, 
the  option  on,  this  stock,  could  he  have 


maintained  a  bill  for  specific  performance 
against  Mrs.  H.  £.  Bun.gardner  in  case 
she  had  refused  to  let  him  have  the  stock, 
and  had  insisted  on  selling  it  to  some  one 
else?  This  is  an  important  question,  be- 
cause, if  such  relief  could  be  granted  to 
the  purchaser  were  he  to  apply,  the  seller, 
who  has  given  the  purchaser  such  pref- 
erence or  option,  is  entitled  to  like  relief 
by  reason  of  the  operation  of  the  principle 
of  mutuality  of  right  and  remedy.  The 
general  doctrine  upon  this  subject  is  thus 
stated  by  Mr.  Pomeroy:  "It  is  not  then 
sufficient  in  general  that  a  valid  and  bind- 
ing agreement  exists,  and  that  an  action 
at  law  for  damages  will  lie  in  favor  of  ei- 
ther party  for  a  breach  by  the  other;  the 
peculiarly  distinctive  feature  of  the  equita- 
ble doctrine  is  that  the  remedial  right  to 
a  specific  performance  must  be  mutual." 
See  Moore  v.  Fitz  Randolph,  6  Leigh,  175. 
This  is  a  general  rule,  namely,  that  the 
right  to  a  specific  execution  of  a  contract, 
so  far  as  the  question  of  mutuality  is  con- 
cerned, depends  upon  whether  the  agree- 
ment Itself  Is  obligatory  on  both  parties, 
so  that  upon  the  application  of  either 
against  the  other  the  court  would  grant  a 
specific  performance.  Duvall  v.  Myers,  2 
Md  Ch.401.  Says  Mr.  Pomeroy :  "It  is  a 
familiar  doctrine 'that  if  the  right  to  the 
specific  performance  of  a  contract  exists 
at  all.  It  must  be  mutual.  The  reiiied.v 
must  be  alike  attainable  b.y  both  parties 
to  the  agreement. "  Pom.  Spec.  Perf.  §  165. 
In  the  present  case  it  appears  that  the  de- 
fendant Leavitt, being  the  owner  of  about 
three-fourths  of  the  stock  in  a  steam- 
boat, entered  into  an  agreement  with  a 
married  woman  with  reference  to  fl.OOO 
of  the  same  stock.  It  is  true  that  the  con- 
tract was  signed  by  him  alone.  The  cir- 
cumstance that  it  was  signed  by  him 
alone  is  not  material,  since  It  is  admitted 
b.y  both  parties  that  she  entered  into  the 
contract,  and  was  to  be  bound  by  it. 
Wat.  Spec,  Perf.  §§  ^8,  270.  Neither  is  the 
fact  that  she  was  a  married  woman  ma- 
terial in  this  state,  since,  b^'  our  married 
woman's  act,  which  went  into  opera- 
tion in  1869,  (see  Code,  c.  66.)  a  married 
woman  may  not  only  take  and  hold  per- 
sonal property,  such  as  stocks,  but,  being 
such  a  stockholder,  she  may  vote  the 
same  in  any  organized  company;  conse- 
quently she  had  the  right  of  disposition 
and  the  power  to  sell  or  contract  to  sell. 
It  is  also  true  that,  according  to  her  state- 
ment, personal  services  entered  into  a 
part  of  the  consideration  of  the  contract, 
and  it  is  a  rule  almost  universal  that  a 
contract  for  personal  services  cannot  be 
enforced  against  the  party  promising 
such  services,  and  hence  for  the  want  of 
the  requisite  mutuality  specific  execution 
will  not  be  enforced  against  the  opposite 
party,  unless  the  services  have  been  actu- 
ally performed,  and  the  contract  to  that 
extent  been  executed,  as  was  the  casehere. 
Pom.  Spec.  Perf.  §310. 

These  obstacles  being  disposed  of,  we 
may  inquire,  had  Mrs.  Bumgardner  per- 
sisted in  selling  this  stock  to  a  third  par- 
ty, contrary  to  her  agreement,  could  Leav- 
itt have  asked  the  court  of  chancery  to 
interfere  by  injunction,  and  to  compel  her 
to  transfer  the  stock  to  him  upon  pay- 
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ment  of  the  price  stlpnlated  in  the  aRree- 
ment?  The  qoeHtioD  of  speciBc  perform- 
ance of  contracts  tor  the  delivery  of  stock 
1b  frequently  treated  by  the  text-writers  In 
an  empirical  and  ansa tisfactory  manner, 
as  il  there  were  something  peculiar  in  this 
character  of  personal  property,  which  ren- 
dered it  impoBsible  to  classify  it  under  any 
general  rule.  Mr.  Fry,  for  ex^ample,  does 
not  hesitate  to  say  positively  that  a  con- 
tract for  the  sale  of  stock  will  not  be  spe- 
ciflcall'y  enforced,  although  he  afterwards 
admits  that  rail  way  shares  form  an  excep- 
tion. Fry,  Spec.  Perf.  §§  24.  27.  Mr.  Pom- 
eroy's  treatment  ot  the  subject  is  equally 
unsatisfactory.  See  Pom.  Spec.  Perl.  §§ 
17-19.  The  true  principle  wonld  seem  to  be 
that,  as  a  general  rule,  courts  of  equity 
will  not  enforce  specific  performance  of 
contracts  for  the  delivery  of  shares  of 
stock,  but  when  a  purchaser  has  bargained 
for  such  shares,  or  taken  an  option  upon 
them,  because  they  have  for  him  a  unique 
and  special  value,  the  loss  of  which  could 
not  be  adequately  compensated  by  dam- 
ages at  law,  the  chnncellor,  in  the  exercise 
of  a  sound  discretion,  may  decree  specific 
execution.  This  principle  we  find  laid 
down  and  insisted  upon  in  the  more  recent 
work  of  Mr,  Waterman,  (1881.)  "  The  same 
principles,"  he  says,  "govern  in  contracts 
for  the  sale  of  stock  as  in  the  sale  of  oth- 
er property,— that  is,  if  a  breach  can'  be 
fully  compensated  in  damages,  equity  will 
not  interfere:  while  it  will  do  so  when, 
notwithstanding  the  payment  of  the  mon- 
ey value  of  the  stock,  the  plaintiff  will 
still  lose  a  substantial  benefit,  and  there- 
by remain  uncompensated.  If  a  contract 
to  convey  stock  is  clear  and  definite, 
and  the  uncertain  value  of  the  stock  ren- 
ders It  difficult  to  do  Justice  by  an  award 
of  damages,  specific  performance  will  be 
decreed."  Wat.  Spec.  Perf.  §  19.  Among 
the  many  other  cases  cited  In  support  of 
this  proposition  is  the  leading  case  ot 
Doloret  v.  Kotbscblld,  decided  by  Sir 
John  Leach,  vice-chancellor,  in  J834, 1  Sim. 
&  S.  590,  in  which  it  is  said  that  a  bill  will 
lie  for  the  speclflc  performance  of  a  con- 
tract for  the  purchase  of  government 
stock,  where  it  prays  for  the  delivery  ot 
certificates  wliicb  give  the  legal  title  to 
the  stock.  There  are  many  other  cases, 
however,  both  in  England  and  America, 
which  sustain  the  correct  principle  as  laid 
down  above,  but  which  it  is  unnecessary 
to  cite.  In  the  present  case  the  purchaser 
of  the  refusal  of  or  option  upon  the  stock 
in  the  steam-boat  was  dealing  for  an 
article  wliich  he  could  not  go  upon  the 
market  and  buy,  and  which  no  one  could 
deliver  to  liini  but  the  holder,  with  whom 
he  bargained.  The  sliares  of  stock  evi- 
dently had  for  him  a  peculiar  value,  which 
could  not  be  compensated  by  mere  dam- 
ages, such  as  would  be  recovered  at  law. 
Their  possession  would  enable  him  to 
control  the  company,  and  to  retain  his 
position  as  master  of  the  vessel.  ~For  the 
same  reasou,  therefore,  that  a  contract 
tor  railway  shares  win  frequently  be  spe- 
clflcallv  performed,  viz.,  whenever  such 
shart-s  are  Iteing  purchased  for  the  pur- 
poses of  organization  and  control,  I  think 
a  court  of  equity  would  have  interfered  in 
this  case  in  favor  of  0.  P.  Leavitt,  had  be 


filed  a  bill  praying  tor  its  Intervention.  It 
follows,  therefoi-e,  upon  the  ground  ot 
mutuality  of  remedy  and  reciprocity  of 
obligation,  that  such  a  bill  could  be  main- 
tained by  Mrs.  Bumgardner.  There  is  an- 
other ground  quite  as  apparent  as  that 
stated  above,  and  that  is  that  the  legal 
title  to  this  ^tock  had  passed  Into  the 
hands  of  a  third  party,  who  is  properly 
made  a  co-defendant.  In  the  case  cited 
above  ot  Poloret  v.  Rothschild,  1  Sim.  Sc  S. 
590,  the  vice-chancellor  remarks:  "I  con- 
sider also  that  the  plalntift,  not  being  the 
original  holder  of  the  scrip,  but  merely  the 
bearer,  may  not  he  able  to  maintain  any 
action  at  law  upon  the  contract,  and  that, 
if  he  has  any  title,  it  must  be  in  equity. " 
So  In  the  present  case  the  plaintiffs  areina 
situation  in  which  a  court  of  equity  sees 
Its  way  clearly  to  administer  complete 
and  adequate  remedial  justice  to  all  par- 
ties interested,  whereas.  If  they  were  re- 
mitted to  a  court  ot  'law.  It  relief  could 
be  afforded  at  all,  it  could  only  be  done 
by  resorting  to  several  actions,  perhaps 
no  less  than  three.-  Upon  the  general  prin- 
ciple, therefore,  of  avoiding  circuity  of  ac- 
tion, and  affording  relief  where  the  remedy 
at  law  Is  inadequate,  it  was  proper  tor  tbo 
court  ot  equity  to  exercise  its  Jurisdiction. 
Whenever  the  remedy  at  law  would  be  in- 
complete and  Inadequate  because  thecourt 
of  law  cannot  give  a  conditional  or  modi, 
fled  Judgment,  and  would  be  unable  to 
preserve  the  benefit  of  the  agreement  to 
all  the  parties  interested,  equity  has  Juris- 
diction to  enforce  the  agreemopt.  In  the 
case  ot  Summers  v. Beau,  the  general  prin- 
ciple is  thus  declared  by  .ludge  Monci'kk, 
(13  Grat.  412:)  "Generally  an  adequate 
repiedy  may  be  had  at  law  for  the  breach 
of  a  contract  concerning  any  other  per- 
sonalty than  slaves,  and  therefore,  as  a 
general  rule,  a  court  of  equity  will  not  en- 
force the  execution  ot  such  a  contract. 
But  sometimes  an  adequate  remedy  at 
law  cannot  be  bad  for  the  breach  of  such 
a  contract,  and  then  its  specific  execution 
will  be  enforced  In  equity."  As  it  was 
said  in  May  v.  Le  Oalre,  11  Wall.  218.  in 
order  to  oust  the  equity  Jurisdiction,  the 
remedy  at  law  must  be  "  as  effectual  and 
complete  as  the  chancellor  can  make  It. " 
The  same  principle  is  recognized  by  all  the 
text-writers.  See  Fry,  Spec.  Perf.  §  18; 
Pom.  Spec.  Pert.  §  29.  Mr.  Waterman  says 
tersely:  " If ,  however,  the  remedy  at  law 
would  be  wholly  inadequate  or  imprac- 
ticable, specific  performance  will  be  de- 
creed. "  Wat.  Spec.  Perf.  §  17.  For  these 
reasons,  therefore,  we  think  there  was  no 
error  in  overruling  the  demurrer  to  the 
plaintiffs'  bill.  Upon  the  merits,  although 
there  was,  as  we  have  said,  a  great  deal 
ot  unnecessary  testimony  taken,  the  plain- 
tiffs' case  mightUave  rested,  and  no  doubt 
did.rest,  upon  the  testimony  of  the  defend- 
ant C.  P.  Leavitt  himself.  Out  ot  the  IBS 
questions  propounded  to  him,  ot  which 
some  were  frivolous,  and  nearly  all  imper- 
tinent, be  is  asksd  on  the  103d  question 
whether  he  did  not  offer  Mrs.  Bumgardner 
$S50  for  her  stock,  in  order  to  gut  rid  ot 
Bumgardner,  to  which  he  replies:  "Yes; 
I  wanted  to  get  rid  of  him.  Here  Is  one 
of  the  clerks  right  here  who  askel  him 
what  be  would  take  tor  it  at   different 
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times."  l<Mth  question:  "Did  you  not 
make  a  proposition  to  buy  tbe  stoclc  on 
Rccoant  of  your  obligation  under  that  con- 
tmct?  Answer.  Ob,  yes;  several  times. 
I  (niess  the  clerlt  here  linows  ttiat  I  made 
offers  at  different  times  through  Mr. 
Bltchie.and  Mr.  Baringer  can  testify  to  the 
same  thing. "  The  defendant  further  tes- 
tifies that  theseoSers  were  made  in  March, 
1887,  or  a  little  after  that  time,  and  that 
tbe  nesotiatiuns  would  have  been  con- 
dnded,  except  for  some  trivial  and  incon- 
sequential dispute  about  matters  foreig;n 
tu  tbe  subject-matter.  To  take  the  de- 
ttadant,  therefore,  at  his  own  word,  and  fix 
the  value  of  the  stock  at  a  priceonly  differ- 
ing by  a  few  dollars  from  what  he  himself 
offered,  with  interest  from  the  time  of  bis 
offer,  was  a  judgment  of  the  circuit  court 
of  which  he  has  no  right  to  complain,  and 
we  think,  therefore,  tliat  the  decree  com- 
plained of  should  be  in  all  respects  af- 
firmed. 


(SI  va.  en)  

Bbown  et  ah  v.  Butler  et  al. 

(Supreme  Court  of  Appeals  of  Vtrfflnia.   April 
9,  1881.) 

LnOTATIONS— EzOBPnONS— BOITX  FiDB  PUBOHASEB 
— ItOtJI  or  JlTDOUBBT. 

L  Cotle'Vs.  S  8S73,  prohibits  the  enforcement 
of  a  judgrment  Hen  npon  which  tbe  right  to  issue 
execntiou  orbriiig8clre/acta«or  action  is  barred 
bj  sections  3577  and  3S78.  Section  8577  provides 
tbat  execntion  may  issue  within  a  year,  and  a 
tebre  faciaa  or  action  may  be  brought  within  10 
years  after  Jndgment,  and,  where  execution  is- 
sues within  the  year,  other  executions  may  l>e 
israed,  or  a  ecbre  facUis  or  action  may  be  brouxbt 
witliin  10  years  from  the  return-day  of  an  execu- 
yon  on  wnich  there  is  no  return,  or  within  20 
years  from  the  return-day  of  an  execution  on 
which  there  is  such  return.  Judgment  in  a  jus- 
tifle  court  was  obtained  Febmary  23,  1866,  duly 
docketed,  but  upon  which  no  execution  was  is- 
soed,  and  a  judgment  of  the  circuit  court  of  No- 
Tember  2,  1866,  also  was  duly  doclieted,  on  wtilch 
no  execntion  wEis  issued.  Salt  was  brought  to 
enforce  the  liens  of  tbe  judgments  A^rll  SO,  1887. 
Held,  that  the  right  was  barred  by  limitation. 

3.  Code  Va.  §  2988,  provides  that  where  a 
right  accrues  against  a  person  who  had  ttefore 
resided  in  the  state,  and  who  departs  therefrom, 
or  by  any  other  indirect  means  obstructs  the 
proaecntion  of  sach  right,  the  time  such  obstruo- 
tioo  coutinues  stiall  not  be  computed  as  part  of 
the  time  within  which  the  right  should  have 
beoi  prosecuted.  A  judgment  debtor  at  the  date 
of  the  judgment  resided  in  the  state,  and  was  a 
carpenter  by  trade,  and  for  several  years  after 
judgment  he  went  from  place  to  place  In  differ- 
ent states,  working  at  his  trade,  leaving  his 
temily  all  the  time  in  the  place  where  the  judg- 
meot  was  obtained.  His  wife  testified  that  only 
three  months  before  h^  deposition  he  wrote  "he 
was  coming  home, "  and  that  his  family  were  ex- 
pecting him  home,  had  he  not  died.  Held,  that 
there  was  oo  such  obstruction  as  contemplated 
by  the  statute,  as  the  judgment  debtor  had  not 
)m  the  state  with  the  purpose  of  changing  his 
residence. 

3.  Where  lands  are  bought  under  a  parol 
agreement,  and  the  price  is  paid,  and  visible 
possession  taken  before  notice  of  the  rendition  of 
a  judgment,  the  subsequent  docketing  of  a  judg- 
ment against  the  vendor  before  the  deed  to  the 
land  is  recorded  creates  no  lien. 

Appeal  from  hustings  court  ot  city  of 
Manchester. 

L.  O.  Weadenburg,  for  appellants.  J. 
M.  Grvgorjr&ad  Coartuey  £  Patteraoa,  for 
appelleea. 


Lewis,  P.  This  was  a  creditors'  suit  in 
the  hustings  court  of  Manchester  to  sub- 
ject certain  lots  of  land  situate  within  the 
present  limits  of  that  city  to  the  satisfac- 
tion of  three  judgments,  recovered  many 
years  ago,  against  Joseph  Butler,  now  de- 
ceased. The  lots  in  question  were  sold, 
but  not  conveyed,  by  Butler  prior  to  the 
rendition  of  the  judgments,  and  tbe  ques- 
tion is  whetiier,  in  tlie  hands  of  bis  alienees 
or  those  claiming  under  them,  they  are 
subject  to  the  lien  of  the  judgments.  At 
the  hearing  the  court  below  dismissed  the 
bill,  whereupon  the  plaintiffs  appeale^. 
The  judgments  in  question  are  as  follows, 
vis.:  (1)  A  judgment  in  favor  of  A.  A. 
Jenks  for  f  23.70  and  costs,  obtained  before 
a  justice  of  the  peace  of  Chesterfield  coun- 
ty on  the  23d  of  February,  1S66,  wliich 
was  duly  docketed,  but  upon  wbicli  no  ex- 
ecution has  ever  Issued ;  (2)  a  judgment  In 
favor  of  Jenks  for  $500,  with  intt^rest  and 
costs,  obtained  in  tbe  circuit  court  of  Ches- 
terfield county  on  the  2d  day  of  Novem- 
ber, 1866,  which  also  was  duly  docketed, 
but  upon  which  no  execution  has  ever  is- 
sued; and  (9)  a  judgment  in  favor  of  Will- 
iam B.  Jones  &  Co.  for  f240.90,  with  Inter- 
est and  costs,  obtained  at  the  Marcn  term, 
1867,  of  the  same  court.  A  few  days  there- 
after an  execution  of  fl.  fa.  was  Issued  on 
this  Judgment,  returnable  to  tbe  ensuing 
May  rules,  which  was  returned,  "No  ef- 
fects." Tbe  judgment  was  docketed  on 
tbe  20th  of  March,  1867.  As  to  the  first 
two  Judgments,  we  are  of  opinion  that  the 
defense  of  the  statute  of  limitations  is  well 
founded.  No  execution  has  ever  been  is- 
sued on  either  of  them,  and  the  present 
suit  was  not  commenced  until  April  30, 
1887.  Tbe  provision  of  the  statute  (Code, 
§  8573)  is  express  that  no  suit  shall  be 
brought  to  enforce  tbe  lien  ot  a  judgment, 
upon  which  the  right  to  Issue  an  execu- 
tion or  bring  a  scire  f&clas  or  an  action  is 
barred  by  sections  3577  and  3578;  and  by 
section  3577  It  is  provided  that  "on  a  judg- 
ment execution  may  be  issued  within  a 
year,  and  a  scire  facias  or  an  action  may 
be  brought  within  ten  years  after  the  date 
of  the  judgment:  and,  where  execution  is- 
sues within  the  year,  other  executions 
may  be  issued,  or  a  scire  facias  or  an  ac- 
tion may  bo  brought,  within  ten  years 
from  the  return-day  of  an  execution  on 
which  there  is  no  return  by  an  officer,  or 
within  twenty  years  from  the  return-day 
of  an  execution  on  which  there  is  such  re- 
turn," with  certain  exceptions  not  mate- 
rial to  tbe  present  case.  Tbe  appellants, 
however,  contend  that  the  limitation  of 
the  statute  's  repelled  by  tbe  judgment 
debtor's  departure  without  the  state,  and 
absence  therefrom,  and  thej-  rely  upon  the 
case  of  Ficklin's  Ex'r  v.  Camngton,  31 
Orat.  219.  On  tbe  other  band,  the  appel- 
lees contend  that  that  decisi(»n  has  no  ap- 
plication to  tbe  present  case — First,  be- 
cause the  exception  contained  in  the  stat- 
ute, which  was  construed  In  that  case,  ap- 
plies only  to  tbe  person  who  obstructs  tlie 
prosecution  of  any  such  right  as  is  men- 
tioned in  the  statute;  and,  s«;ond7.K,  be- 
cause there  was  no  such  departure  from 
tbe  state  by  the  judgment  debtor  in  the 
present  case  as  is  contemplated  by  the 
statute.   Tbe  statute  provides  that  where 
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any  such  right  as  Is  mentioned  therein 
"shall  accrue  against  a  person  who  had 
before  resided  in  this  state,  if  such  pereon 
shall,  by  departing  without  the  same,  or 
by  absconding  or  concealing  himself,  or 
by  any  other  indirect  ways  or  means,  ob- 
struct the  prosecution  of  such  right,  the 
time  that  such  o'lStruction  may  have  con- 
tinued shall  not  be  computed  as  any  part 
of  the  time  within  which  the  said  right 
might  or  ought  to  have  been  prosecuted. 
But  this  st^ction  shall  not  avail  against 
any  other  person  than  him  so  obstructing, 
no4:withstanding  another  might  nave  been 
jointly  sued  with  him. if  there  had  been  no 
such  obstruction."  Code,  §  2933. 

With  respect  to  thefirst  branch  of  the  ap- 
pellees' contention,  above  stated,  we  are 
of  opinion  that,  so  long  as  a  judgment  is 
in  existence  ns  against  the  judgment  debt- 
or, the  lien  thereof  continues,  and  may  be 
enforced  in  equity,  although  the  real  es- 
tate sought  to  be  subjected  is  in  the  hands 
of  a  purchaser  who  has  in  no  way  ob- 
structed the  prosecution  of  the  plaintiff's 
right,  provided,  of  course,  the  lien  Is  lu 
other  respects  enforceable  against  such 
real  estate.  In  the  present  case,  however, 
we  agree  with  the  appellees  that  there  has 
been  no  such  obstruction  as  is  contem- 
plated by  the  statute,  and  consequently 
that  the  case  is  not  within  the  exception 
contained  in  the  statute  above  quoted. 
When  the  judgments  were  obtained,  the 
judgment  debtor  was  confessedly  a  resi- 
dent of  this  state,  having  a  family  and  a 
home  In  the  city  of  Manchester.  It  ap- 
pears that  he  was,  by  trade,  a  carpenter 
and  bridge  builder,  and  that  several  years 
after  the  rendition  of  the  judgments  he  left 
Manchester,  "going  first  to  one  place  and 
then  another,"  working  athis  trade.  His 
daughter,  Mrs.  Burton,  who  was  exam- 
ined as  a  witness  in  the  cause,  testifies 
that  he  traveled  about  a  good  deal.  "I 
received  letters  from  him, "she  says, "from 
Tennessee,  Cincinnati.  St.  Louis,  Norfolk, 
and  other  places."  His  wife  and  family, 
however,  continued  to  reside  in  Manches- 
ter, to  which  place  he  occasionally  re- 
turned. And  the  preponderance  of  the 
evidence  is  to  the  effect  that  he  regarded 
that  city  as  his  home  until  his  death, 
which  occurred  after  the  institution  of  the 
present  suit.  Mrs.  Burton  testifies  that 
only  three  months  before  her  deposition 
was  taken  he  wrote  "he  was  coming 
home," — /.  e.,  to  Manchester, — and  she 
added:  "We  were  expecting  him  home 
Christmas,  had  he  not  died."  He  died  in 
Baltimore,  where  for  a  number  of  years  he 
spent  the  most  of  his  time.  Thatheandhis 
wife  lived  unhappily  together  la  not  dis- 
puted, nor  is  it  disputed  that  he  left  Man- 
chester much  indebted;  but  the  evidence 
does  not  shew  that  he  ever  intended  to 
totally  abandon  his  family,  or  to  become 
a  resident  of  another  state.  "Departing 
without  the  state, "  within  the  meaning 
of  the  statute,  is  a  removal  from  the 
state,  with  the  intention  of  changing  one's 
residence.  It  is  different  from  abscond- 
ing or  concealing  one's  self,  and  the  bur- 
den of  proving  such  removal  in  the  present 
case  was  on  the  plaintiffs.  Pilson  v.  ^ush- 
ong,  29  Grat.  229;  Lindsay  v.  Murphy,  76 
Va.  428.    The  case   of   Fickliu'a   Ex'r  v. 


Carrlngton  is  not  in  conflict  with  these 
views:  for  there  it  was  admitted  that  the 
defendant,  after  the  cause  of  action  ac- 
crued, left  the  state,  and  became  a  resi- 
dent of  another  state.  The  court,  how- 
ever, in  deciding  the  case,  laid  down  the 
broad  doctrine  that  such  a  removal  oper- 
ates, proprio  vlgore,Rn  obstruction,  with- 
in the  meaning  of  the  statute,  to  the  pros- 
ecution of  the  plaintiff's  right  during  the 
period  of  the  debtor's  absence.  It  is  some- 
what remarkable  that  no  allusion  was 
made  in  the  opinion  to  Wilson  v.  Koontz, 
7  Cranch,  202.  In  that  case  a  substantial- 
ly similar  statute  of  this  state  was  the 
subject  of  construction,  and  it  was  there 
held  by  the  supreme  court,  speaking  by 
Chief  Justice  Marshall,  that  it  was  essen- 
tial, in  order  to  bring  the  case  within  the 
exception  contained  in  the  statute,  that 
the  plaintiff  should  have  been  actually  ob- 
structed by  the  removal  of  the  defendant. 
And  in  1  Rob.  Pr.  (old)  p.  109,  the  author 
expresses  the  same  view,  saying  that  the 
mere  circumstance  of  the  defendant's  re- 
moval is  not  sufficient  where  there  is  no 
evidence  to  show  that  the  plaintiff  intend- 
ed to  bring  his  action  sooner  than  he  did, 
or  that  be  was  in  fact  delayed  by  the  de- 
fendant's removal.  The  same  view  is  also 
expressed  by  the  learned  author  of  the  In- 
stitutes, in  construing  the  statute  as  it 
now  is,  and  as  it  was  when  FIcklln's  Ex'r 
V.  Carrlngton  was  decided.  "It  must  ap- 
pear,", he  says,  "that  the  complainant 
was  actually  defeated  or  obstructed  in 
bringing  his  action;  not  merely  that  he 
might  have  been  so;"  citing  Wilson  v. 
Koontz,  supra;  4  Minor,  Inst.  514.  With- 
out stopping,  however,  to  inquire  wheth- 
er these  decisions  ai-e  irreconcilable,  and, 
if  so.  which  is  the  correct  one,  it  is  enough, 
for  the  purpo8'»s  of  the  present  case,  to 
say  that  upon  the  facts  already  adverted 
to  we  are  of  opinion  that  the  appellants 
are  not  shown  to  have  been  obstructed  in 
the  prosecution  of  their  rights,  either  act- 
ually or  constructively.  The  bar  of  the 
statute  was,  therefore,  complete  when  the 
suit  was  commenced.  As  to  the  order 
made  by  the  circuit  court  of  Chesterfield 
county  on  the  15th  of  November,  1887,  after 
the  commencement  of  the  suit,  purporting 
to  revive  tlie  second  judgment,  above  men- 
tioned, on  a  scire  fnclas  sued  out  against 
Butler,  the  judgment  debtor,  it  is  clear 
that  that  order  cannot  affect  the  rights  of 
the  purchasera  whose  property  is  sought 
to  be  subjected  In  this  suit.  Not  only  were 
they  not  parties  to  the  proceeding,  but 
the  judgment  had  been  "annihilated"  by 
time  and  the  operation  of  the  statute  be- 
fore the  scire  facias  was  sued  out;  and  the 
principle  has  not  only  been  affirmed  by 
this  court, but  it  is  now  settled  by  statute 
that  the  lien  of  a  judgment  ceases  with 
the  life  of  the  judgment.  Hutcheson  v. 
Grubbs,  80  Va.  251 :  Code,  §  3573;  Ayre's 
Adm'r  v.  Burke,  82  Va.  338.  The  principal 
defense  set  up  against  the  third  judgment 
(which  is  not  barred  by  the  statute)  ia 
that  the  lots  in  question  were  purchased 
under  parol  contracts;  that  the  pur- 
chasers at  once  took  actual,  visible,  and 
notorious  possession ;  and  that  the  pur- 
chase money  waa  fully  paid  before  notice 
of  the  judgment,  actual  or  constructive. 
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In  other  words,  the  contention  1r  that  the 
case  Is  within  the  principle  riecided  in 
Floyd  V.  Harding.  28  Grat.  401 ;  and  we 
are  of  opinion  that  this  position  is  well 
taken.  The  most  ot  the  lots  in  question 
were  sold  at  public  auction,  through 
C^rabbR  &  Williams.,  auctioneers,  on  the 
29tli  of  December.  1S65.  The  deeds,  how- 
ever, were  not  delivered  until  after  the 
docketing  of  the  judgments.  There  was 
no  other  contemporaneous  writing  evi- 
deoring  the  sales  than  the  auctioneer's 
memorandum,  which  was  as  follows,  to- 
wit: 

"Dec.  29th.  Auction  sale  of  real  estate  of 
Job.  Butler.  Terms,  one-third  cash;  bal. 
at  6  and  12  mos..  with  int.  added.  Lots 
on  Manchester  and  Falling  Creek  turnpike : 

Lot  30  ft.  front  at  $2.10— Ed.  Chenault. . . .  .$  68  00 

"30"       "     "    1.90— Wm.  Helder 57  00 

•80"        "     "    1.60— J.  C.  LauKhton...  144  00 

•  30"        "     «    1.75— Stephen  Ryan....    62  50 

•  60  "       "   with  frame  bouse— W.  T. 

Brooks 806  00 

•30"       «  at81.90—Cha8.  Severance..    57  00" 

This  writing,  although  a  sufficient 
"memorandum  "  to  satisfy  the  statute  of 
Irands,  is  not  such  a  contract  in  writing 
as,  by  the  registry  acts,  is  required  to  be 
recorded.  And  as  to  the  lot  on  what  is 
now  Decatur  street,  sold  privately  to  S. 
A.  Moles  on  the  Ist  day  of  October,  1866, 
we  are  of  opinion  that  that  transaction 
also  is  \f  ithin  the  protection  of  the  princi- 
ple decided  in  Floyd  v.  Harding.  The 
transaction  was  treated  by  the  commis- 
sioner as  a  parol  contract,  and  we  think 
be  was  warranted  in  so  treating  it.  Up- 
on the  other  points  made  by  the  defend- 
ants, namely,  that  the  purchasers  took 
immediate  and  notorious  possession  ot  the 
lots  purchased  by  them,  respectively,  and 
that  the  purchase  money  was  fully  paid 
before  notice  of  the  judgment,  a  great  deal 
of  testimony  was  taken  before  thecom- 
raissinner,  which  is  copied  into  the  record. 
We  do  not  deem  it  necessary  to  review  it. 
It  is  enough  to  say  we  have  examined  it 
carefully,  and  are  satisfied  with  the  con- 
clusion reached  by  the  learned  judge  of 
the  hustings  court.  The  decree  dismissing 
the  bill  Is  therefore  affirmed. 
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CoBTiB  r.  Commonwealth. 

(Smareme  Court  of  Appeals  of  Virginia.    April 
2,  1891.) 

CtsntTSJO,  liiw— HoMiciBB— Triai.— JUBT— Evi- 

DBNCB — ^VaBIANCE. 

1.  Where,  on  indictment  for  murder,  defend- 
ant's motion  in  arrest  of  judg:ment  is  overraled, 
and  on  the  following  day  of  the  term  the  court, 
of  its  own  motion,  sets  the  verdict  aside,  and  re- 
mands defendant  for  another  trial,  he  Is  not  en- 
titled to  bis  discharge,  on  the  ground  that  his 
motion  in  arrest  of  jadgment  was  sustained. 

2.  Setting  aside  a  verdict  and  granting  a  new 
trial  in  a  criminal  case  does  not  expunge  Qie 
plea  of  not  guilty  previously  entered,  and  it  is 
too  late  for  defendant,  on  the  new  trial,  while  the 
plea  is  standing,  to  plcud  in  abatement  that  the 
record  does  not  show  that  a  venire  facUia  was 
Issued  to  summon  the  grand  jury  by  which  the 
indictment  was  found. 

8.  Act  Va.  Feb.  24,  1890,  (AcU  1889-90,  p.  79,) 
Rquiring  the  ]udge  of  each  county  and  corpora- 
tion court,  at  least  10  days  before  the  commence- 
meat  ot  eveiy  term,  to  set  each  criminal  case  for 


trial  on  a  certain  day,  does  not  apply  to  the  cir- 
cuit courts. 

4.  The  appearance  of  16  of  the  20  persons  or- 
dered to  be  summoned  from  the  list  furnished  by 
the  judge  to  serve  as  jurors  is  sufficient,  under 
Code  Va.  %  4019,  providing  that  in  cases  of  fel- 
ony, "where  a  sufficient  number  of  jurors  to  con- 
stitute a  panel  of  sixteen  persons  free  from  ex- 
ception cannot  be  had  from  those  summoned, " 
additional  persons  may  be  summoned  from  the 
by -slanders;  and  it  is  not  error  for  the  court  to 
refuse  to  cause  the  appearance  of  the  four  per- 
sons originally  summoned. 

5.  Of  persons  summoned  on  a  venire  In  a  fel- 
ony case,  six,  who  were  found  free  from  excep- 
tion, were  allowed  to  separate  during  an  adjourn- 
ment to  a  future  day  of  the  term,  being  cautioned 
not  to  converse  about  the  case,  and  were  subse- 
quently sworn  as  jurors  without  being  again  ex- 
amined on  their  voir  dire.    Held,  no  error. 

6.  Pending  a  murder  trial  defendant  was 
taken  apparently  with  a  fit,  and  was  removed 
from  the  court  room,  the  trial  being  suspended, 
and  examined  by  physicians,  who  testified  that, 
in  their  opinion,  he  was  sane,  and  merely  sham- 
ming, though  under  great  mental  excitement. 
After  walking  in  the  court-yaird  he  was  brought 
back  into  court.  Seld,  that  the  trial  was  prop- 
erly resumed. 

7.  On  indictment  for  murder,  a  physician 
testified  that  he  had  examined  deceased,  and 
thought  death  resulted  from  wounds  which  he 
found  on  his  bead.  A  witness  testified  that  de- 
fendant confessed  to  him  that,  with  others,  he 
went  to  defendant's  store,  and  struck  him  on  the 
head,  and  killed  him,  and  that  acompanion  threw 
a  mattress  on  him  and  ignited  it.  He  also  testi- 
fied that  defendant  stated  that,  after  the  mat- 
tress was  fired,  he  heard  deceased  groan,  but  it 
appeared  that  defendant  was  at  the  time  one- 
third  of  a  mile  away,  with  the  wind  blowing 
towards  deceased.  Held,  that  the  j  ury  were  jus- 
tified in  finding  that  death  was  caused  by  the 
wounds  on  the  bead. 

8.  Proof  that  deceased  died  from  wounds  on 
the  leftside  of  his  bead  is  not  a  material  variance 
from  an  allegation  that  the  wounds  were  on  the 
right  side. 

Error  to  circuit  court.  Norfolk  county. 

Murdaugh  &  Marshall,  for  plaintiff  in  er- 
ror. R.  Taylor  Scott,  Atty.  Gen.,  for  the 
Commonwealth. 

Lewis,  P.  The  prisoner  was  Indicted  In 
the  county  court  of  Norfolk  county  for 
the  murder  of  Terrence  L.  Waller,  and  up- 
on his  arraignment  demanded  to  be  tried 
in  the  circuit  court  of  that  county.  He 
was  thereupon  remanded  for  trial  In  the 
circuit  court,  pursuant  to  the  provisions 
of  section  4016  of  the  Code.  At  the  ensuing 
term  of  that  court  he  pleaded  not  guilty; 
and,  having  been  put  upon  his  trial,  was 
found  guilty  by  the  jury  of  murder  in  the 
first  degree.  He  thereupon  moved  for  a 
new  trial,  which  motion  was  overruled. 
Whereupon  he  moved  In  arrest  of  judg- 
ment, which  motion  also  was  overruled. 
But  on  a  subsequent  day  of  the  term  the 
court,  of  its  own  motion,  set  aside  the  ver- 
dict, and  remanded  the  prisoner  for  trial 
at  a  special  term,  to  be  held  on  the  24th  of 
April  then  next  ensuing.  On  thelast-men- 
tloned  day  the  prisoner  was  again  led  to 
the  bar.  Whereupon  he  moved  that  he  be 
discharged,  on  theground  that  bis  motion 
In  arrest  of  Judgment  at  the  previous  term 
had  been  sustained,  hut  the  motion  was 
overruled;  to  which  ruling  he  excepted, 
and  this  ruling  is  the  subject  ot  the  first 
assignment  ot  error  here.  The  question 
thus  raised  is  a  simple  one  ot  fact,  to  be 
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determined  by  thp  record,  and  that  shows, 
as  above  stated,  that  the  motion  in  arrest 
of  Judginent  was  overruled.  Notblnj; 
more  apon  that  point,  therefore,  need  be 
said. 

The  prisoner  next  moved  the  court  to 
quash  the  indictment,  on  the  ground  that 
it  did  not  affirmatively  appear  from  the 
record  that  a  venire  faciasbai  been  issued 
to  summon  the  graiid  jury  by  which  tlie 
indictment  had  been  found,  and  the  over- 
ruling of  this  motion  is  the  subject  of  the 
second  assignment  of  error.  In  support 
of  this  assignment.  Hall's  Case,  89  Va.  555, 
and  a  number  of  subsequent  decisions  of 
this  court  have  been  cited  to  the  effect 
that  a  vfolre  is  an  indispensable  process, 
both  at  common  law  and  under  the  stat- 
ute, to  authorize  the  sheriff  or  other  offi- 
cer to  summon  a  jury  in  a  felony  case,  and 
therefore  that  the  record  must  affirmative- 
ly show  that  a  venire  was  issued:  and 
these  decisions,  it  is  contended,  apply  as 
well  to  the  summoning  of  the  grand  jury 
as  the  petit  jury.  But  this  is  a  mistaken 
view.  It  has  never  been  held,  either  in 
England  or  in  Virginia,  that  the  award  of 
process  to  summon  a  grand  jury  must 
affirmatively  appear  by  the  record,  and 
there  is  no  principle  for  so  holding.  At 
common  law  the  process  for  summoning  a 
grand  jury  was  a  precept,  either  in  the 
name  of  the  king,  or  of  two  or  more  jus- 
tices of  the  peace,  directed  to  the  sheriff. 
This  was  anterior  to  and  independent  of 
any  action  of  the  court,  the  object  being  to 
have  a  grand  jury  in  attendance  at  the 
commencement  of  the  term.  The  court, 
however,  had  power  to  have  a  grand  jury 
summoned  during  the  term,  as  occasion 
might  require.  Burton's  Case,  4  Leigh, 
645.  By  statute,  in  Virginia,  until  a  com- 
paratively recent  period,  the  sheriff  was 
required,  ex  otBcio,  tu  summon  a  grand 
Jury  to  attend  to  the  first  day  of  every 
term  prescribed  bylaw,  as  a  substitute  for 
the  preoept  above  mentioned.  And  now 
the  statute  (Cod**,  §  3!)76)  provides  that  a 
venire  facias  to  summon  a  regular  grand 
jury  shall  be  Issued  by  the  clerk  prior  to 
the  commencement  of  each  term  at  which 
such  grand  jury  is  required.  It  by  no 
means  follows,  however,  because  a  venire 
is  now  the  proper  process  to  summon  as 
well  a  grand  Jury  as  a  petit  Jury,  that  the 
same  strictness  is  required  in  each  case. 
On  the  contrary,  it  is  well  settled  that  ex- 
ceptions to  the  mode  of  summoning  a 
grand  jury,  or  to  the  disqualifications  of 
particular  grand  jurors,  must  be  made  at 
a  pi-ellminary  stage  of  the  case, — that  Is, 
before  a  plea  to  the  merits;  otherwise 
they  will  be  considered  as  waived,  unless, 
Indeed,  the  proceeding  be  void  ab  initio. 
"  After  the  general  issue,  or  any  plea  in 
6ar. "  says  Bishop,  "it  is  too  late  to  plead 
in  abatement,  except  on  leave  to  withdraw 
the  former,  because  the  plea  in  bar  admits 
whatever  is  ground  only  of  abatement. " 
1  Blsh.  Grim.  Proc.  (3d  Ed.)  §  756.  This 
subject  was  very  fully  considered  In  D.  S. 
V.  Gale,  109  U.  S.  65, 8  Sup.  Ct.  Rep.  1,  in 
which  case  objection  was  made  for  the 
first  time  after  verdict,  on  the  ground  of 
the  alleged  wrongful  exclusion  of  four  per- 
sons from  the  grand  jury,  and  it  was  held 
that  the  objection  came  too  late.    The  rule 


was  recognized  that  where  the  whole  pro- 
ceeding of  forming  the  panel  is  void,  as 
where  the  jnry  is  not  a  jury  of  the  court  or 
term  in  which  the  indictment  is  found,  or 
has  been  selected  by  persons  having  no 
authority  whatever  to  select  them,  objec- 
tlnn  may  be  taken  at  any  time.  But 
where  the  objection ,  it  was  said,  was  found- 
ed upon  an  irregularity  in  summoning  the 
panel,  or  upon  the  disqualification  of  par- 
ticular jurors,  it  must  bo  taken  before 
pleading  in  bar.  It  would  be  trifling  with 
justice,  It  was  added,  and  would  render 
criminal  proceedings  a  farce,  if  the  rule 
were  otherwise.  In  State  v.  Carver,  49 
Me.  588,  the  defendant,  after  a  general  plea 
of  guilty,  moved  in  arrest  of  judgment,  on 
the  ground  that  the  grand  jury  had  not 
been  legally  drawn,  and  had  no  power  to 
act  in  the  premises.  But  the  motion  was 
overruled,  although  it  appeared  from  the 
return  on  the  venire  facias  that  one  of  the 
grand  jurors  had  no  authority  to  act  as 
such.  It  was  held,  however,  that  neither 
th«  venire  nor  the  return  thereon  consti- 
tuted any  part  of  the  record,  and,  more- 
over, that,  by  pleading  generally  to  the 
indictment,  all  matters  in  abatement  were 
waived.  The  same  doctrine  was  recently 
held  by  this  court  in  Early's  Case,  86  Va. 
921 ,  11  S.  £.  Rep.  795.  In  that  case,  which 
was  an  Indictment  for  arson,  the  prisoner, 
npon  his  arruignmept,  pleaded  not  guilty, 
and  at  a  subsequent  term  asked  leave  to 
withdraw  the  plea,  and  to  plead  in  abate- 
ment, on  the  ground  that  the  grand  jury 
had  not  been  legally  summoned,  and  be- 
cause one  of  the  grand  jurors  was  disqual- 
ified. But  the  trial  court  overruled  the 
motion,  and  this  ruling  was  affirmed.  In 
the  course  of  its  opinion,  this  court  said: 
"By  pleading  the  general  issue  alone,  a 
defendant  has  always  been  understood  to 
waive  the  right  to  interpose  afterwards  a 
plea  in  abatement.  The  settled  doctrine, 
however,  is  that  the  judge  may  permit  a 
pleading  to  be  withdrawn,  and  another 
one  to  be  substituted,  wl<enever  by  so  do- 
ing he  does  not  violate  any  positive  rnle 
of  law  or  of  established  practice.  Bntsnch 
a  discretion  will  rarely,if  ever,  be  exercised 
in  aid  of  an  attempt  to  rely  upon  a  mere- 
ly dilatory  or  formal  defense." 

In  the  present  case  the  prisoner,  upon 
his  arraignment  in  thecircuit  court, plead- 
ed not  guilty,  upon  which  plea  alone  the 
trial  was  had.  When  the  verdict  was 
afterwards  set  aside  and  a  new  trial 
awarded,  the  case  was  in  the  same  situa- 
tion in  which  it  was  when  the  first  trial 
began ;  that  is  to  say,  all  the  proceedings 
subsequent  to  the  joinder  of  issue  on  the 
plea  having  been  set  aside,  the  common- 
wealth and  the  prisoner  were  at  issue  on 
the  plea  of  not  guilty.  To  say  that  the* 
effect  of  granting  a  new  trial  is  to  "ex- 
punge," as  has  been  claimed  in  this  case, 
the  plea  previously  entered,  and  to  leave 
the  cone  just  as  if  there  had  been  no  plea 
entered  at  all,  is  to  assert  a  proposition 
not  founded  in  reason,  and  one  that  has 
never  been  recognized  in  any  jurisdiction 
where  the  rules  and  practiceof  tbecummon 
law  prevail.  If  the  plea  of  the  general  is- 
sue in  such  a  case  is  "expunged, "  so  also 
is  the  indictment,  for  the  latter  is  no  more 
a  part  of  tlie  pleadings  than  the  former; 


Digitized  by 


Google 


Vt.)  . 


CU8TIS  t>.  COMMONWEALTH. 


76. 


and  wHI  It  be  contended  that  the  effect 
o(  granting;  a  new  trial  Is  to  necessitate  a 
new  indictment  against  the  accused? 
Blackstone  says  that  after  the  prisoner  in 
a  felony  case  has  been  arraigned,  and  lias 
pleaded  not  gailty,  "they  then  proceed,  as 
80un  as  conveniently  may  be,  to  the  trial, " 
(Bl.  Cumm.  bk.  4,  p.  341,)  which  is  tanta- 
moant  to  saying  that  not  until  after  the 
pleadings  have  been  made  up  does  the 
trial  begrin.  And  a  new  trial  necessarily 
begins  where  the  previous  one  did,  unless, 
by  leave  of  the  court,  the  plea  of  the  gen- 
eral issue  is  withdrawn,  and  another  plea 
sabstitoted,  or  unless  the  accused  pleads, 
as  be  may  do,  a  special  plea  in  bar. 
Hence,  when  the  prisoner  in  the  present 
case  undertook,  on  the  second  trial,  to 
contest  the  ralidlty  of  the  indictment  on 
tbe  ground  already  mentioned,  be  sought 
to  assert  a  dilatory  defense,  which  by  tbe 
plea  of  not  guilty  bad  been  waived,  and 
which  plea  he  did  not  ask  leave  to  with- 
draw. The  objection,  therefore,  came  too 
late,  as  the  circuit  court  held. 

The  subject  of  the  nest  assignment  of 
error  is  the  refusal  of  the  court  to  grant 
a  continuance.  The  motion  for  continu- 
ance was  based  on  the  ground  that  the 
ca«e  had  not  been  set  fur  trial  10  days  be- 
fore the  commencement  of  the  term,  as  re- 
qnired  by  the  act  approved  February  24, 
1890,  whicb  makes  it  the  duty  of  the  Judge 
of  each  county  and  corporation  court,  at 
least  10  days  before  the  commencement 
of  every  term,  to  set  each  criminal  case 
then  pending  for  trial  onacertainday.etc. 
Acts  188&-90,  p.  70.  But  this  act  applies 
to  county  and  corporation  courts  only. 
It  was  not  intended,  as  both  its  terms 
and  title  indicate,  to  apply  tocircuit  courts, 
and,  even  if  It  embraced  circuit  courts,  the 
result  would  be  tbesame,  inasmuch  as  tbe 
order  granting  a  new  trial,  which  was  en- 
tered on  tbe  3lBt  <if  March,  virtually  set 
tbe  case  for  trial  on  the  21th  of  tbe  ensuing 
month. 

The  next  question  arises  upon  the  pris- 
onpr'sbill  of  exceptions,  which  states  that, 
o!  the  20  persons  ordered  to  be  summoned 
from  the  list  furnished  by  tbe  Judge  to 
serve  as  Jurors,  only  16  attended,  where- 
apon  the  prisoner  moved  the  court  to  com- 
pel the  attendance  of  the  remaining  4,  so 
as  to  complete  a  panel  of  20  persons; 
which  motion  the  court  overruled. 

Thestatote  provides  that  "in  anycaseof 
felony,  where  a  sufllclent  number  of  Jurors 
to  constitute  a  panel  of  sixteen  persons 
free  from  exception  cannot  be  bad  from 
those  summoned  and  in  attendance,  tbe 
fonrt  may  direct  another  venire  facias, 
and  cause  to  be  summoned  from  the  by- 
standers, or  from  a  list  to  be  furnished  by- 
the  court,  so  many  persons  as  may  be 
deemed  necessary  to  complete  the  said 
panel. "  Code.  §  4019.  And  this  provision 
of  tbe  statute  was  conformed  into  the 
present  case.  It  also  apiiears  that,  of  the 
It  persons  who  attended  in  perauance  of 
tbe  original  venire,  only  6  were  found  free 
from  exception.  These  were  adjourned 
over  until  a  future  day  of  the  term,  and 
Were  allowed  to  separate,  bnt  only  after 
being  cantioned  by  the  court  not  to  con- 
feree, or  to  allow  any  one  to  converse 
with  them,  about  the  case.     It  also  ap- 


pears that  they  were  subsequently  sworn 
upon  the  Jury  with  being  again  examined 
on  tbelr  voirdlre.  The  prisoner  complains 
of  this  action  of  the  court,  but  we  per- 
ceive no  Just  ground  for  complaint.  It 
was  not  necessary  to  keep  the  six  venire 
men  together  until  the  Jury  was  complet- 
ed, nor  is  there  any  suggestion  in  tbe  rec- 
ord that  they,  or  either  of  thera,  disobeyed 
the  admonition  of  the  court  as  to  convers- 
ing, or  allowing  conversation  to  be  bad 
with  them,  concerning  the  case.  And  it 
was  not  the  duty  of  tbe  court,  under  these 
circumstances,  ex  mero  motu,  to  again 
examine  them  on  their  voir  dire.  The 
statute  does  not  require  it,  and  there  is 
no  rule  of  practice  or  of  the  commou  law> 
that  required  it. 

The  next  question  arises  upon  tbe  pris- 
oner's eighth  bill  of  exceptions,  which 
states  that  in  the  progress  of  the  trial  the 
prisoner  was  taken  apparently  with  a  fit, 
and  fell  or  Jumped  from  bis  seat  to  the 
floor.  !tvbere  he  laid  until  carried  to  a  pri- 
vate room.  Tbe  court  thereupon  suspend- 
ed tbe  trial,  and  summoned  two  physi- 
cians, who  after  making  an  examination 
of  the  prisoner,  testified  that.  In  their  opin- 
ion, he  was  sane  and  "shamming,"  al- 
though evidently  laboring  under  great 
mental  excitement.  After  the  examina- 
tion by  the  doctors,  the  prisoner,  escort- 
ed by  two  depnty-sberiffs,  walked  out  of 
the  court-room  Into  the  court-house  yard, 
and  soon  afterwards  returned  to  the  pris- 
oner's box,  where  he  remained  during  the 
further  progress  of  the  trial.  Under  these 
circumstances,  the  question  Is  whether  the 
circuit  court,  npon  the  return  of  the  pris- 
oner, rightly  resumed  and  proceeded  with 
the  trial,  and  we  are  of  opinion  that  it 
did.  At  all  events.  If  It  did  not,  the  error 
Is  not  apparent  from  tbe  record,  which.  In 
tbe  disposition  of  the  case  In  the  appellate 
court,  amounts  to  the  same  thing.  Uar- 
man  v.  City  of  Lynchburg,  83  Orat.  87; 
Early's  Case,  sapra. 

The  next  question  relates  to  the  action 
of  the  court  In  overruling  the  motion  for 
a  new  trial.  It  Is  contended  that  the  mo- 
tion ought  to  have  been  sustained,  on  the 
ground  of  a  variance  between  tbe  allega- 
tions of  tbe  indictment  and  the  proof. 
The  indictment  charges  that  the  prisoner 
killed  the  deceased  by  means  of  blows  in- 
flicted on  tbe  head.  At  the  trial  one  of  tbe 
principal  wltnessesfor  the  commonwealth, 
Dr.  George  Christian,  testified  tbat  he  was 
present  at  thecoroner's  Inquest,  and  found 
a  slight  flesh-wound  on  the  forehead  of  tbe 
deceased,  and  a  wound  on  the  left  eye; 
that  the  eye  was  much  bruised,  and  tbe 
frontal  bone  was  crushed,  which  seemed 
to  have  been  done  with  a  blunt  instru- 
ment; tbat,  in  his  opinion,  the  last  two 
wounds  produced  concusision  of  the  brain, 
from  which  the  deceased  died ;  that  the 
body  of  the  deceased  bad  been  badly 
burned,  which,  by  possibility,  caused  bis 
death,  but  he  did  not  think  it  probable; 
tbat  in  his  opinion  the  burning  was  done 
to  cover  up  the  crime.  Another  witness 
for  the  commonwealth  testified  that  the 
prisoner,  after  his  arrest,  confessed  that 
he  bad  killed  the  deceased  by  knocking  him 
on  tbe  head  with  a  stick  of  wood.  To  this 
witness  the  prisoner  stated  tbat  about  an 
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boar  before  day-light,  on  the  morning  of 
tbe  bomicide,  he  went  to  the  store  of  tbe 
deceased ,  in  Nortollc  conn  ty,  and  a  walcened 
him,  telling  him  he  wanted  quinlnn  for  a 
slclc  lady:  that  when  tbe  deceased  opened 
the  duorhe  struck  and  knoclced  bim  down, 
as  before  stated ;  that  he  was  accompa- 
nied to  tbe  store  by  Robert  Custis,  John 
Hardy,  and  George  Prior,  their  object  be- 
ing to  kili  the  deceased  for  the  purpose  of 
stealing  his  money;  that  when  be  (the 
prisoner)  knocked  the  deceased  down  Rob- 
ert Custis  struck  bim  with  a  hatchet;  that 
afterwards  Hardy  threw  a  mattress,  sat- 
urated with  kerosene  oil,  on  his  prostrate 
body,  and  then  Ignited  ic.  He  also  stated, 
io  his  confeHsion,  at  the  examination  be- 
fore the  magistrates,  that  after  the  mat- 
tress had  been  set  on  tire  he  beard  the  de- 
ceased groan.  But  he  admitted  that  that 
was  after  he  had  left  the  store,  and  while 
he  was  at  a  certain  walnut  tree,  which,  by 
actual  measurement,  is  distant  from  the 
store  about  one-third  of  a  mile.  And  it 
was  proved,  moreover,  that  the  wind  was 
blowing  at  the  time  in  tlie  direction  of  the 
store  from  the  tree.  In  this  state  of  tlie 
evidence  the  court  instructed  the  Jury  as 
follows:  "That  unless  the  jury  believe,  be- 
yond a  reasonable  doubt,  that  the  death 
of  the  deceased  ensued  from  a  blow  or 
blows  received  at  the  handK  of  the  prison- 
er and  not  by  burning,  they  must  acquit 
the  prisoner. " 

The  case  having  been  thus  submitted  to 
the  jury,  they  found  the  prisoner  guilty  of 
murder  in  the  first  degree:  and,  as  we 
think,  correctly.  The  indictment,  it  is 
true,  charges  that  the  blows  were  inflicted 
on  the  right  side  of  the  head  of  the  de- 
ceased, whereas  the  proof  is  they  were  on 
the  left  side:  but  this  Is  not  such  a  discrep- 
ancy between  the  alle/f/itH  and  the  proba- 
ta as  amounts,  in  legal  contemplation,  to 
a  variance.  At  common  law,  while  an  in- 
dictment for  murder  roust  show  with  cer- 
tainty in  wiiat  part  of  the  body  the  de- 
ceased was  wounded,  the  same  strictness 
is  not  required  as  to  the  evidence  neces- 
sary to  support  it.  If,  for  instance,  say 
the  authorities,  the  wound  be  stated  to 
be  on  the  left  side  and  proved  to  be  on  tbe 
right,  or  alleged  to  be  on  one  part  of  the 
body  and  proved  to  be  on  the  other,  the 
variance  is  immaterial.  2  Hale.  P.  C.  186. 
In  such  case  the  Rubstance  of  tbe  issue  is 
proved,  and  that  is  suflicient.  1  Greenl. 
Ev.  §  6.5.  So  in  Lazier's  Case,  10  Grat.  708, 
it  was  held  to  bo  no  more  necessary  to 
prove  that  the  wound  was  in  the  same 
part  of  the  body  in  which  It  is  alleged  to 
have  been  than  it  is  to  prove  the  length 
and  depth  of  the  wound  as  alleged  in  the 
Indictment.  See,  also,  2  BIsh.  Crlm.  Proc. 
(,3d  Ed.)  §  52.5.  The  judgment  of  the  circuit 
court,  approving  the  verdict,  must  there- 
fore be  affirmed. 


(87  Va.  .664) 

Perrin  ▼. 


Commonwealth. 


(Supreme  Court  of  AppeaU  of  Virginia.   March 
26,  1891.) 

Larcent— Evidence— J  ckisdiction. 

1.  On  trial  for  the  larceny  of  a  pocket-book 

containiDK  ilOO  in  money  and  a  check  for  tlO.  n, 

the  evidence  showed  that  the  pocket-book  had 

been  lost  in  a  public  road.    The  next  day,  de- 


fendant, a  colored  man,  unable  to  either  read  or 
write.  In  passing  along  the  road,  saw  some  papers 
along  the  wayside,  and  picked  up  two  of  them, 
one  of  which  was  the  check  in  question,  whtcti 
was  made  payable  to  a  third  person,  and  did  not 
have  the  owner's  name  thereon.  On  the  same 
day  defendant  showed  the  check  to  a  neighbor, 
who  was  unable  to  tell  him  what  it  was.  Some 
weeks  after  this  defendant  accidentally  disclosed 
his  possession  of  the  check,  and  reluctantly 
parted  witli  it  in  payment  of  a  bill,  stating  that 
tbe  check  had  been  given  him  in  payment  for 
work  done.  Held,  that  tbe  evidence  was  not  suffi- 
cient to  show  that  defendant  ever  had  possession 
of  the  pocket-book  or  its  contents,  except  the 
check;  and  that,  as  there  was  nothing  to  show 
that  he  Imew  the  owner  at  the  time  of  the  find- 
ing, and  as  the  owner's  name  did  not  appear  on 
the  check,  a  conviction  would  l>e  set  aside  as 
without  evidence  in  its  support. 

3.  £ven  if  the  use  wbich  defendant  made  of 
the  check,  which  was  only  of  the  value  ot  *10.T9, 
constituted  a  conversion  with  intent  to  steal, 
tbe  offense  is  only  that  of  petit  larceny;  and,  as 
such  conversion  occuiTed  in  a  county  diffurent 
from  the  one  in  which  the  pocket-book  was  lost, 
the  county  court  of  the  latter  county  has  no  Ju- 
risdiction of  the  matter. 
RiouABUsoM,  J.,  dissenting. 

Error  to  circuit  court,  Qloucestercounty. 

IV'/ji.  B.  Taliaferro,  for  plaintiff  in  error. 
R.  Taylor  Scott,  Atty.  Gen.,  for  the  Com- 
monwealth. 

FAttNTr.EROY,  J.  The  plaintiff  In  error, 
Peter  Perrin.  was,  on  the  3d  day  of  Novem- 
ber, 1890,  indicted  in  the  county  court  of 
Gloucester  county  as  follows:  "That 
Peter  Perrin,  on  the  20th  day  of  October, 
1890,  in  the  said  county,  a  certain  leather 
pocket-book,  containing  one  hundred  dol- 
lars in  United  States  currency  of  the  value 
of  one  hundred  dollars,  one  check  for  the 
payment  of  ten  dollars  and  seventy-nine 
cents,  signed  by  S.  Toutelott  &  Co.,  and 
payable  to  R.  A.  Roane  &  Brother,  of  The 
value  of  ten  dollars  and  seventy-nine  cents, 
the  said  pocket-book.  United  States  cur- 
rency, and  check,  at  the  time  of  commit- 
ting the  felony,  being  the  property  of  R.  C. 
Tlnsloy,  the  proprietor  thereof,  feloniously 
did  steal,  take,  and  carry  away, "  etc.  Up- 
on the  charge  formulated  in  tlie  toi'egoing 
indictment  the  prisoner  was  tried,  con- 
victed, and  sentenced  in  the  county  court 
of  Gloucester  county  on  the  14th  day  of 
January,  1891,  to  be  confined  for  a  term  of 
two  years  in  the  penitentiary,  to  which 
said  judgment  he  obtained  a  writ  of  error 
from  the  circuit  court  of  Gloucester  coun- 
ty, which  by  its  judgment  rendered  on  the 
5th  day  of  February,  1891,  afflrraed  the 
Haid  judgment  of  tbe  county  court  afore- 
said. 

The  evidence  In  the  record,  even  that 
alone  which  was  adduced  by  the  prosecu- 
tion, and  excluding  the  conflicting  testi- 
mony for  the  defense,  is  plainly  Insufficient 
to  warrant  the  verdict  of  the  jury  and  the 
judgment  of  the  court.  The  common- 
wealth'schief  witness,  R.C.Tlnsley,  proves 
that  on  a  Saturday  evening,  early  in  Au- 
gust, 1890,  he  lost  the  pocket-book  and 
contents  described  In  the  indictment,  and 
alleged  to  have  been  stolen  out  of  bis  hip- 
pocket,  on  the  public  county  road,  on  hia 
way  from  his  store  to  bis  home,  10  miles 
distant,  both  being  in  Gloucester  county 
I'eter  Perrin,  the  prisoner,  a  colored  man, 
with  a  family,  resident  in  Gloucester  coun- 
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t7  in  the  neighborhood  of  R.  C.  Tinsley, 
who  coald  neither  read  nor  write,  in  pass- 
ing along  tlie  public  road  on  a  Sunday 
morning  early  in  August,  (the  day  of  the 
month  notstated.butpresumably  the  next 
day  after  the  Saturday  evening  when  Mr. 
TiDKley  Hays  he  lost  the  pocket-book  on 
the  public  road  going  from  his  store  to  Ills 
home,)  left  his  house  to  go  down  to  a 
oeigblior,  Moses  Uayle,  and  saw  some  pa- 
pers scattered  by  the  wayside,  two  of 
which  he  picked  up,  and  upon  arriving  at 
Gayle's  house  he  told  Uayle  of  the  circum- 
stances, and,  showing  one  of  the  papers  to 
him,  asked  bim  what  it  was.  Gayle  told 
him  that  be  could  not  read  or  write,  and 
be  did  not  know  what  it  was.  Perrin 
then  put  the  paper  in  his  money  purse,  and 
kept  it  there  for  several  weeks  until  he 
went  down  for  his  wagon  or  buggy  to  Mr. 
Forrest'sshop  in  MathewBCounty.  These 
facts  are  not  contradicted,  uor  tre  they 
in  conflict  with  any  of  the  testimony  for 
the  commonwealth.  R.  H.  Forrest,  a  wit- 
ness for  the  commonwealth,  testified:  "I 
keep  a  work-shop  in  Mathews  county. 
Some  time  last  August  Peter  Perrin 
brought  a  boggy  to  my  shop,  which  I  re- 
paired for  him.  A  week  or  two  afterwards 
be  came  after  it.  My  hill  amounted  to 
$3.  He  took  out  $2  and  offered  me,  and 
said  that  was  all  the  money  be  had.  I 
saw  a  paper  in  his  purse,  and  asked  bim  if 
that  was  not  a  check.  He  said  he  was 
sorry  I  had  seen  it;  that  be  had  not  in- 
tended for  me  to  see  it.  I  asked  him, 
'Why?'  He  said  because  he  did  not  want 
to  break  it;  that  if  he  broke  it  he  would 
spend  it.  He  objected  to  my  having  the 
check.  I  told  him  as  he  had  the  check  and 
could  pay  me,  he  uonld  not  get  the  buggy 
without  paying  me  what  he  owed  on  it. 
.^fter  some  time  he  consented  for  me  to 
have  it.  He  told  me  that  he  had  been 
working  for  R.  A.  Roane  &  Brother  in  the 
highlands,  and  that,  not  haviag  the 
money  to  settle  with  him,  they  had  given 
him  the  check  in  payment.  He  handed  me 
the  check,  and  I  saw  it  was  for  310.79. 
Mr.  Tinsley's  name  was  not  on  the  check, 
and  [I]  did  not  know  that  Mr.  Tinsley 
bad  any  connection  with  it.  I  told  him 
to  indorse  it,  and  1  would  pay  him  the  dif- 
ference between  it  and  my  bill.  He  said 
be  could  not  write.  We  went  over  to  the 
blacksmith's  shop  of  Mr.  Atherton,  my 
blacksmith,  to  indorse  it.  Mr.  Atherton 
did  write  his,  Peter  Perrin's,  name  on  the 
back  of  the  check.  I  paid  him  the  differ- 
ence in  cash.  35.79. "  There  la  no  evidence 
in  the  record  that  the  prisoner,  Peter  Per- 
rin, bad  ever  seen  or  had  in  his  possession 
the  pocket-book,  (which  Mr.  Tinsley  says 
he  lost  on  the  public  road,  and  which  may 
have  been  found  by  any  one,  and  some  one 
who  could  read,  and  who  took  the  money 
oat  of  it,  and  threw  away  the  papers 
which  it  contained,)  or  that  he  had  pos- 
session of  any  of  the  contents  of  the  lost 
pocket-book  other  than  thischeckfor  $10.- 
79,  not  payable  to  Mr.  Tinsley,  and  which 
did  not  have  Mr.  Tinsley's  name  upon  its 
face  or  upon  Its  back. 

The  evidence  of  the  commonwealth  not 
only  fails  to  prove  the  felony  charged  in 
tbc  indictment  against  the  prisoner,  but  it 
pruvee  the  prosecutiou  out  ol  the  jurisdic- 


tion of  the  county  court  of  Oloncester 
county,  because,  even  If  the  hesitating  and 
unwilling  yielding  of  Peter  Perrin  to  the 
persuasion  and  demand  of  the  witness 
Forrest  to  convert  and  pass  to  him  the 
check  as  the  only  condition  upon  which 
he  would  let  him  have  his  bugijj-,  weeks 
after  he  had  found  it,  can  be  held  to  be  a 
conversion  animo  farandt,  it  was  not  only 
not  coincident  with  the  finding,  but  it  was 
in  the  county  of  Mathews,  and,  being  only 
for  the  value  of  $10.79,  it  would  prove 
only  the  offense  of  petit  larceny  at  most. 
The  mere  possession  of  goods  which  have 
been  actually  lost  does  not  furnish  any 
conclusive  or  even  prima,  facie  proof  of 
guilt, — of  itself  it  does  not  raise  the  sus- 
picion of  guilt.  "To  constitute  larceny  in 
the  finder  of  goods  actually  lost,  it  is  not 
enough  that  the  party  has  general  means 
by  the  use  of  proper  diligence  of  discover- 
ing the  true  owner.  He  must  know  the 
owner  at  the  time  of  the  finding,  or  the 
^oods  must  have  some  mark  about  them, 
understood  by  him,  or  presumably  known 
by  him,  by  which  the  owner  can  be  ascer- 
tained, and  he  must  oppropriate  them  at 
the  time  of  finding,  with  intent  to  takeen- 
tire  dominion  over  them."  Bunt  v. Com., 
13  Grat.  757;  Tanner's  Case,  14  Qrat.  6.35; 
2  Blah.  Grim.  Law,  §  882.  The  verdict  of 
the  jury  is  contrary  to  the  law  and  the  ev- 
idence, and  it  must  be  set  aside;  and  the 
judgment  of  thecircuit  court  atfirming  the 
erroneous  judgment  pf  the  county  court 
of  Gloucester  county  is  erroneous,  and 
both  of  the  said  judgments  must  be  re- 
versed and  annulled. 

Richardson,  J.,  dissents. 


(87  Va.  629) 

Wythevillk  Ins.  &  Bkq.  Co.  v.  Stdltz. 

{Supreme  Cowrt  of  Appeals  of  Virginia.    April 
9,  1891.) 

PiBB  lN8UBANC»— Actios  on  Policy— Sbrvicb  or 
Process — Evidencb — Instructions. 

1.  The  fact  that  an  insarance  company  also 
does  a  banking  business  dues  not,  in  an  action  on 
a  policy,  necessitate  the  service  of  process  on  it 
in  the  mode  prescribed  for  service  of  process  on 
banks ;  and  where  the  action  is  brouRbt  in  the 
county  in  which  the  property  was  situated,  and 
there  is  no  agent  of  the  company  resident  in  that 
oomity,  the  process  may  be  served  by  publica- 
tion, aa  provided  by  Code  Va.  S  8325,  for  service 
against  corporations  generally  with  the  exception 
of  banks. 

3.  In  an  action  on  a  policy  of  fire  insurance 
covering  a  lot  of  tobacco,  a  question  propounded 
by  defendant  to  a  witness  as  to  what  commission 
he  was  to  receive  if  he  sold  plaintiff's  tobacco  is 
properly  excluded  as  irrelevant. 

3.  An  instruction  that  the  insured  was  bound 
to  disclose  every  material  fact  which  at  the  time 
of  the  issuance  of  the  policy  would  have  influ- 
enced the  company  in  issuing  or  refusing  it.  or 
which  would  have  induced  the  demand  of  a 
higher  rate,  is  properly  refused,  as  the  insured 
must  have  knowledge  of  the  existence  of  the 
fact  or  of  its  materiality  before  the  policy  can  be 
avoided  for  his  failure  to  disclose  it. 

4.  Where  the  policy  contains  many  questions 
as  to  facts  deemed  by  the  company  material  to 
the  risk,  the  insured  is  bound  to  disclose  only 
such  matters  as  may  be  inquired  about  by  the 
company;  and  therefore  an  instruction  that  the 
policy  is  vitiated  by  the  failure  of  the  insured  to 
disclose  the  fact  that  the  cobaooo  was  damaged 
and  unsalable  when  he  obtained  the  policy  li 
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properly  refused,   where   no  Buoh  Inquiry  was 
made  by  the  company. 

5.  Nelthur  is  the  insured  bound  to  disclose 
the  particulars  of  his  title  unless  the  same  is  in- 
quli-ed  about,  or  unless  it  is  made  imperative  on 
him  by  some  condition  of  the  policy;  and,  in  the 
absence  of  such  inquiry  or  condition,  it  is  proper 
to  refuse  an  instruction  that  the  policy  is  vitiated 
if,  at  the  time  of  its  issuance,  the  insured  owed 
on  the  tobacco  an  amonnt  equal  to  its  value. 

6.  Where  the  insured,  on  his  application  for 
the  policy,  coirectly  represented  the  building  in 
which  the  tobacco  was  stored  as  a  tobacco  fac- 
tory, an  instruction  that  such  representation 
amounts  U>  a  warranty  by  the  insured  as  to  the 
character  of  the  building  is  properly  refused  as 
misleading. 

7.  In  an  action  on  the  policy,  defendant's  evi- 
dence showed  that . plaintiff  misrepresented  the 
character  and  value  of  the  tobacco,  that  the  to- 
bacco was  in  fact  unsalable,  that  it  was  destroyed 
within  nine  days  after  the  issuance  of  the  policy, 
and  that  pluintitt  had  offered  no  explanation,  ex- 
cept that  ne  thought  that  the  fire  was  the  work  of 
ao  Incendiary.  Plaintiff's  evidence  showed  that 
he  had  made  no  misrepresentations,  and  that  the 
tobacco  was  valuable  and  salable.  Held  that,  on 
writ  of  error  after  a  verdict  In  plaintiff's  favor, 
the  supreme  court  of  appeals  must  reject  such  of 
defendant's  evidence  as  is  in  conflict  with  that 
of  plaintiff,  and  that  the  verdict  could  not  be  set 
aside  as  contrary  to  the  evidence. 

Richardson,  J.,  dissenting. 

D.  S.  Pefrce,  lor  plaintiS  In  error.  Pea- 
tross  Jt  Harris,  for  defendant  in  error. 

I>AOY.  J.  This  Is  a  writ  of  error  to  a 
Judgment  of  the  circuit  court  of  Henry 
county  rendered  at  the  July  special  term, 
1889.  The  action  is  treapaHS  on  the  case  in 
assumpsit  against  the  WytbeTille  Insur- 
ance &  Banking  Company  by  the  defend- 
ant in  error,  L.  B.  Stulti.  on  a  policy  of 
insurance.  At  the  trial  the  defendant 
moved  the  court  to  quash  the  process,  be- 
cause there  bad  been  no  personal  service 
on  the  company  in  any  way  whatever, 
and  that  the  order  of  publication,  which 
was  the  substituted  process  resorted  to, 
was  insufficient,  because  the  defendant 
company  was  a  bank;  which  motion  was 
overruled,  and  the  defendant  excepted. 
At  the  trial  theevidence  was  taken  and  cer- 
tified, and  instructions  given  and  refused, 
and  the  defendant  excepted  to  the  rul- 
ings of  the  court  against  him,  and  a 
verdict  was  rendered  against  the  defend- 
ant company;  whereupon  the  defendant 
moved  the  court  to  set  aside  the  verdict, 
and  grant  it  a  new  trial,  which  motion 
the  court  overruled,  and  the  defendant  ex- 
cepted: whereupon  the  court  rendered 
Judtsment  in  accordance  with  the  verdict, 
and  the  defendant  brought  this  case  to 
this  court  by  writ  of  error. 

The  first  question  we  will  consider  is  as 
to  the  motion  of  the  defendant  to  quash 
the  process  In  this  case  because  the  de- 
fendant is  a  bank.  The  statute  provides 
that  the  service  of  process  against  a  bank 
shall  be  upon  the  president,  as  provided 
by  section  3225  of  the  C<»deof  Virginia. 
This  section  provides  that  service  of  pro- 
cess against  a  bank  may  be  on  its  presi- 
dent, cashier,  treasurer,  or  any  one  of  its 
directors;  and  also  it  is  there  provided 
that,  if  the  process  be  against  some  other 
corporation  chartered  by  this  state,  or 
by  some  other  state,  or  In  any  case,  II 
there  be  not  In  the  county  or  corporation 


wherein  the  case  is  commenced  arty  other 
person  on  whom  there  can  be  service  as 
aforesaid,  or  any  aiient  of  the  corpora- 
tion against  which  the  case  is,  (unless  it 
be  a  case  against  a  bank,)  or  on  any  per- 
son declared  by  the  laws  of  this  state  to 
be  an  agent  of  such  corporation,  and  if 
there  be  no  such  agent  in  the  ;.county  or 
corporation  wherein  the  case  is  com- 
menced, on  afRdavit  of  that  tact,  and  that 
there  is  no  other  person  In  such  county 
or  corporation  on  which  tberecan  be  serv- 
ice as  aforesaid,  publication  of  a  copy  of 
the  process  or  notice  once  a  week,  for  four 
weeks,  shall  be  a  sufficient  service  of 
such  process  or  notice.  The  defendant  was 
called  a  banking  as  well  as  an  insnurance 
company,  but  with  its  business  as  a  bank 
the  plaintiff  has  in  this  suit  no  concern. 
The  said  defendant  company  was  and  i» 
doing  business  as  an  insurance  compa- 
ny, and  the  suit  is  upon  a  contract  of  in- 
surance, made  by  the  said  company  in  the 
county  where  this  suit  was  commenced; 
and  section  3214  of  the  Code  provides 
that  any  action  of  law,  if  it  be  to  recover 
a  loss  under  a  policy  of  Insurance  either 
upon  property  or  life,  may  he  commenced 
in  the  county  or  corporation  wherein  the 
property  insured  was  situated,  or  the  per- 
son whose  life  was  Insured  resided,  at  the 
date  of  the  policy.  It  appeared  by  affida- 
vit that  no  agent  of  the  company  resided 
in  this  county  upon  whom  process  could 
be  served,  and,  it  being  against  an  insur- 
ance company,  it  was  properly  commenced 
In  the  county  where  the  property  insured 
was  situated;  and  being  so  commenced 
there,  and  there  being  no  agent  of  the  said 
company  residing  there  on  whom  process 
could  be  served,  an  order  of  publication 
was  proper  In  the  case.  That  the  defend- 
ant company  at  otlier  times  did  business 
as  a  bank  is  immaterial.  In  this  transac- 
tion it  was  dealing  as  an  insurance  com- 
pany, and  the  action  was  upon  a  loss  un- 
der a  policy  of  Insurance;  and  it  was 
with  Its  character  as  an  insurance  com- 
pany that  the  plaintiff  was  dealing,  and 
the  motion  to  quash  the  process  in  the 
case  was  properly  overruled,  as  the  same 
was  lawful,  regular,  and  altogether 
proper. 

The  second  assignment  ot  error,  and 
which  is  the  subject  of  the  second  bill  ot 
exceptions,  is  as  to  the  refusal  of  the  coflrt 
to  compel  the  witness  Semple  to  disclose^ 
at  the  Instance  of  the  defendant,,  what 
commission .  was  paid  him  for  selling,  or 
what  commission  he  was  to  receive  it  h» 
sold,  the  plaintiff's  tobacco.  The  witness 
objected  to  disclosing  what  commission 
he  was  to  receive  tor  selling,  as  that  was 
his  private  business,  and  he  did  not  wish 
to  tell  it.  It  does  not  appear  in  what  re- 
spect that  question  was  germane  or  in 
any  wise  related  to  the  issue  to  be  tried. 
The  witness  was  engaged  in  selling  bis 
own  tobacco, and  took  along  some  tor  the 
plaintiff,  and  did  not  sell  it.  The  commis- 
sion to  be  paid  him  was  Irrelevant  to  the 
issue,  and  no  foundation  was  laid  for  its  in- 
troduction Into  the  trial  of  this  case,  and 
there  was  no  error  In  excluding  It. 

The  third  assignment,  and  the  subject  ot 
the  third  exception,  is  as  to  the  action  of 
the  circuit  court  in  excluding  the  answer 
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of  the  witness  Terry,  which  disclosed  a- 
irtatemeut  of  third  parties,  made  to  him. 
This  was  hearsay  merely,  and  the  fact 
to  be  proved,  if  necessary, conld  hare  been 
properly  proved  only  by  the  persons  hav- 
ing the  knowledge  themselves,  and  a  re- 
port of  what. they  had  said  in  the  absence 
of  the  plaintiff  did  not  rise  to  the  dignity 
of  legal  evidence,  and  was  properly  ex- 
:lade<l. 

The  fourth  assignment  of  error,  and  the 
snbject  of  the  fourth  exception,  is  as  to 
the  action  of  the  court  in  refusing  certain 
instructions  asked  by  defendant,  and 
giving  certain  others.  The  first  instruc- 
tion aBked  for  by  the  defendant,  and  re- 
fused by  the  court,  and  which  is  involved 
herein,  is  as  follows:  "Instruction  No.  3. 
The  court  instructs  the  Jury  that  any  fact 
which,  if  known,  would  have  Influenced 
the  company  to  fix  a  higher  rate  of  pre- 
mium, or  wonid  have  influenced  the  said 
company  in  iusnlng  or  refusing  to  issue 
the  policy  in  question,  is  material  to  the 
risk:  and  it  was  the  duty  of  the  plaintiff 
to  disclose  every  such  fact  when  he  made 
his  application  for  the  said  policy,  and 
the  failure  so  to  do  on  the  part  of  the 
plaintiff  vitiates  his  policy."  The  next 
is  iuMtruction  No.  4:  "The  court  further 
Instmcts  the  Jury  that  if  they  believe  from 
the  evidence  that  at  the  time  the  plaintlB 
obtained  the  policy  sued  on  he  knew  the 
tobacco  insured  was  damaged,  and  not 
salable  on  the  markets,  and  failed  to  dis- 
close the  same  to  the  company,  and  if  they 
shall  further  believe  that  the  knowledge 
of  said  fact  would  have  caused  the  com- 
pany to  refuse  to  issue  the  said  policy, 
then  the  failure  to  disclose  the  same, 
whether  fraudulent  or  not,  vitiates  the 
policy,  and  they  must  find  for  the  defend- 
ant."  The  next  Is  Instruction  No.  6: 
"The  court  instructs  the  jury  that  if  they 
believe  from  the  evidence  that  at  the  time 
the  plaintiff  obtained  the  policy  sued  on 
be  owed  on  the  tobacco  insured  an 
amount  equal  to  the  value  of  the  same, 
and  failed  to  disclose  the  same  to  the  de- 
fendant company,  and  if  they  shall  fur- 
ther believe  that  the  knowledge  of  that 
fact  would  have  caused  the  said  company 
to  refuse  to  issue  the  said  policy,  then  the 
fallnre  to  disclose  the  same  vitiates  the 
polic.v,  and  they  must  find  for  the  defend- 
ant." The  next  is  as  follows:  "Instruc- 
tion No.  6.  The  court  Instructs  the  jury 
that  the  provision  in  the  policy  that  the 
houHe  in  which  the  tobacco  insured  was 
situated  was  occupied  as  a  tobacco  fac- 
tory is  a  warranty,  and  the  plaintiff  is 
bound  thereby;  and  if  they  shall  believe 
from  the  evhience  that  the  said  building 
was  at  that  time,  and  at  the  time  of  the 
Ure.not  so  occupied,  and  that  a  knowledge 
of  that  fact  would  have  caused  the  com- 
pany to  have  refused  to  issue  the  policy, 
then  they  mnst  find  for  the  defendant. " 
Instmction  No.  7  is  as  follows:  "The 
court  further  instructs  the  Jury  that  if 
they  believe  from  the  evidence  that  Qt  the 
time  the  plaintiff  obtained  the  policy  sued 
on  he  represented  to  the  company  that 
he  did  not  owe  for  the  tobacco  Insured, 
when  in  fact  he  owed  for  the  same  to  an 
amount  equal  to  the  value  of  the  tobacco, 


aiid  If  they  shall  further  tre'.leve  that  the 
knowledge  of  this  fact  would  have  caused 
the  defendant  company  to  refuse  to  issue 
the  said  policy,  then  such  misrepresenta- 
tion vitiates  the  policy,  and  they  must  And 
for  the  defendant. "  Instruction  No.  8,  us 
asked  for  by  the  defendant,  is  as  follows: 
"The  court  further  Instructs  the  jury  that, 
under  the  provisions  of  the  policy,  the 
misrepresentations  of  the  plaintiff  to  the 
agents  of  the  company  at  the  time  of  the 
obtaining  of  the  policy,  as  to  the  value  of 
the  tobacco  insured,  amounts  to  a  war- 
ranty: and  If  they  believe  from  the  evi- 
dence that  at  that  time  he  represented  the 
tobacco  to  be  worth  greatly  more  than  it 
was  in  fact  worth,  and  materially  over- 
valued the  same,  such  representation  vi- 
tiates the  policy,  and  they  must  find  for 
the  defendant. " 

In  lieu  of  these  Instructions  as  asked 
tor  by  the  defendant,  the  court  gave 
others,  as  follows :  In  lien  of  the  foregoing 
instruction  No.  3,  the  court  gave  the  fol- 
lowing, marked  "Instruction  A:"  "That, 
in  order  that  misrepresentations  made  in 
procuring  insurance  shall  have  the  effect 
to  make  the  policy  void,  (unless  sach  mis- 
representations be  warranties,)  such  mis- 
representations must  be  material  to  the 
risk,  and  must  have  Influenced  the  issuing 
of  the  policy ;  and  whether  they  be  ma- 
terial to  the  risk  or  Influenced  the  Issuing 
of  the  policy  or  not  are  qrestlons  for  the 
jury  to  determine  from  the  evidence."  In 
Hen  of  the  fourth  Instruction  asked  by  the 
defendant,  the  court  gave  the  following, 
marked  " Instraction  B:"  "That  in  order 
for  the  defehdant  company  in  this  suit  to 
be  entitled  to  a  verdict  in  Its  favor,  on  the 
ground  that  the  policy  was  void  because 
of  misrepresentations  by  the  plaintiff  in 
procui-ing  the  Insurance,  the  defendant 
company  must  prove  to  the  satisfaction 
of  the  jury  that  the  plaintiff  made  sacb 
misrepresentations,  and  that  they  were 
as  to  matters  material  to  the  risk."  In 
lieu  of  the  filth  Instruction  asked  for  by 
the  defendant,  the  court  gave  the  follow- 
ing, marked  "Instruction  C:"  "That  If 
one  applying  for  Insurance  state  fairly 
to  the  company,  or  its  agent, -the  facts 
required  by  the  contract  of  Insurance  to 
he  stated,  or  if  such  facts  be  known  to 
the  company  or  its  agent,  and  the  facts 
be  not  truly  stated  by  the  company,  or  Its 
agent  writing  the  policy,  the  company  will 
not  be  released  from  liability  by  such  fail- 
ure to  state  truly  the  facts  in  the  policy. " 
In  lieu  of  the  sixth  instruction,  as  asked 
for  by  the  defendant,  the  court  Mve  the 
following,  marked  "Instruction  D:"  "A 
mere  misrepresentation  of  the  value  of  the 
property  insured  does  not  vitiate  tlie  pol- 
icy, unless  the  overvaluation  be  gross  and 
clear,  such  as  must  be  known  to  be  such 
by  the  insured,  and  not  known  to  the  In- 
surer, and  therefore  false  and  fraudulent." 
in  lieu  of  the  seventh  inRtruction,as  asked 
tor  by  the  defendant,  the  court  gave  the 
following,  marked  "Instruction  E:" 
"That,  as  a  rule,  the  Insured  is  only  re- 
quired to  disclose  what  he  Is  interrogated 
as  to,  unless  the'  terras  of  the  policy  re- 
quire such  disclosure;  but,  whether  Inter- 
rogated or  not, If  the  Jury  believe  from  the 
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evidence  that  he  withheld  or  omitted  to. 
state  any  tact  tnaterial  to  the  risk  which, 
in  honesty  and  good  faith,  he  ought  to 
hare  communicated,  with  the  design  and 
fur  the  purpose  of  obtaining  the  i88uance 
of  the  policy,  or  for  the  purpose  or  with 
the   design  of  obtaining  the  same  at  a 

'lower  premium  than  the  one  charged, 
then  the  policy  is  thereby  vitiated,  and 
the  jury  must  find  for  the  defendant. " 

It  is  insisted  that  it  was  the  duty,  of  the 
Insured  to  disclose  every  tact  which.  If 
known  to  the  company  at  the  time  of 
the  issuance  of  the  policy,  would  have 
Induced  the  demand  tor  a  higher  rate,  or 
would  have  influenced  the  company  in  is- 
suing or  refusing  the  said  policy,  and  that 
the  circuit  court  should  have  so  instructed 
the  jury,  as  asked  in  the  said  third  instruc- 
tion; but  this  cannot  be  true  unless  such 
material  fact  was  known  to  the  assured; 
otherwise  the  assured  was  incapable  of 
disclosing  them,  and,  if  known  to  him,  he 
must  also  have  known  that  the  supposed 
fact  was  material  to  the  risk.  The  third 
Instrnction  was  incorrect,  and,  if  it  had 
been  given,  would  have  tended  to  mislead 
rather  than  instruct  the  jury. 

As  to  the  duty  of  the  Insured  to  make 
every  disclosure  which  Is  material  to  the 
risk,  whether  questioned  concerning  the 
same  or  not.  It  is  generally  true  that  the 
insured  is  bound  only  to  disclose  such 
matters  as  may  be  inquired  about,  and 
not  the  particulars  of  his  title,  unless  the 
same  is  Inquired  about,  or  unless  it  is 
made  imperatl%'e  upon  him  by  some  con- 
dition of  the  policy.    The  rights  of  the  In- 

•  surer  are  suSlciently  guarded  by  having  it 
in  his  power  to  exact,  by  inquiry,  a  de- 
scription of  the  interestof  the  insured,  and 
by  the  recovery  being  limited,  in  case  of 
loss,  to  the  value  of  the  Interest  proved  at 
the  trial.  Aa  was  said  by  Judge  Monccrb 
In  Insurance  Co.  v.  Sheets,  26  Grat.  872, 
quoting  from  Morrison  v.  Insurance  Co., 
18  Mo.  262:  "The  man  who  asks  insurance 
on  his  property  Is  not  aware  of  the  neces- 
sity of  disclosures  which  long  experience  in 
insurance  offices  has  shown  to  the  under- 
writer to  be  necessary,  and  to  hold  his 
■policy  void,  for  not  making  disclosures  of 
the  Importance  of  which  he  Is  not  aware, 
would  tie  gross  injustice."  And  again: 
"  What  is  material  must  be  determined  up- 
on the  circumstances  of  each  case.  What 
is  material  in  one  rase  may  not  be  in  an- 
other, and  so  a  wide  field  for  litigation 
will  be  opened.  The  ends  of  Justice  will 
be  best  subserved  by  holding  the  assured 
only  responsible  for  fraud.  Insurance 
companies  may  protect  themselves  by  in- 
quiries in  relation  to  these  things,  and 
after  filling  their  policies  with  so  much  de- 
tail, and  so  much  minutta  of  information 
In  regard  to  other  matters,  as  to  create 
the  impression  that  they  are  satisfied,  to 
hold  that  they  are  not  bound  by  their  con- 
tract, unless  Information  of  another  kind 
is  commimlcatcd  by  the  assured,  which  is 
not  soughtfor,  would  be  enabling  them  to 
commit  theraukest  injustice."  And  Judse 
MoNCUKE  adds:  "These  views  are  very 
strong  and  I  am  decidedly  of  opinion  that 
they  are  correct.  Nothing  more  need  be 
added  to  them."    In  Clark  v.  Insurance 


Co.,  8  How.  235,  it  is  said  the  relation  of 
the  parties  is  entirely  changed,  If  the  In- 
surer asks  no  information,  and  theinsnred 
makes  no  representations.  But  when  rep- 
resentations are  not  asked  nor  given,  and 
with  only  this  general  knowledge  the  in- 
surer chooses  to  assume  the  risk,  he  must 
be  presumed,  In  point  of  law,  to  do  so  at 
his  peril.  In  this  case  the  policy  was  is- 
sued on  a  mere  request  to  insure,  and  with- 
out any  statement  as  to  these  things  now 
contended  tor. 

As  to thesisth Instruction, that thestate- 
ment  that  the  house  was  a  tobacco  facto- 
ry was  a  warranty,  tdis  instruction  was 
calculated  only  to  mislead  the  jury  by  sug- 
gesting that  there  was  some  dispute  upon 
this  point,  and  that  there  was  some  evi- 
dence to  the  contrary ;  whereas,  the  evi- 
dence everywhere  shows  that  the  building 
was  a  tobacco  factory,  and  nothing  else, 
and  there  is  no  testimony  to  the  contrary 
whatever;  and  moreover,  the  fact  that 
the  agent  effecting  the  insurance  was  fully 
informed  and  entirely  familiar  with  the 
building  in  question  is  proved,  and  not  de- 
nied ;  and,  being  so  known  to  the  Insurer, 
the  said  instruction  was  Irrelevant;  and 
when  the  Insurer  knows  the  situation  of 
the  building  before  insurance  he  l^estopped 
from  setting  upamisstatementiu reference 
thereto  In  the  application.  Wood,  lus.  p. 
299,  and  authorities  cited.  But,  as  we 
have  said,  there  was  no  evidence  tending 
to  show  any  misrepresentations  as  to  this, 
and  the  fact  plainly  appeared,  and  was 
uncontradicted,  and  the  instruction  was 
Inapplicable  to  any  phase  of  this  case,  and 
was  irrelevant,  and  properly  rejected.  And 
we  may  add  that  an  oral  application  for 
insurance,  although  referred  to  in  the  pol- 
Ic.v,  does  not  thereby  become  a  warranty. 
The  verbal  statements  made  by  the  as- 
sured are  merely  representations,  which, 
if  not  fraudulent  and  material  to  the  risk, 
do  not  avoid  the  policy.  Nothing  can  be 
Incorporated  into  or  be  said  to  be  a  part 
of  a  written  contract,  except  it  la  in  writ- 
ing, and  the  danger  of  permitting  such  a 
doctrine  to  gain  a  foot-bold  is  readily  per- 
ceived. It  would  be  of  very  dangerous 
consequences  to  add  a  conversation  that 
passed  at  the  time  as  part  of  the  written 
agreement.  In  all  cases  where  verbal  rep- 
resentations are  made  material  to  the  risk, 
they  maiy  be  shown  for  the  purpose  of  es- 
tablishing fraud  on  the  part  of  the  as- 
sured. But  even  though  such  statements 
are  false,  if  they  are  honestly  made,  the 
policy  is  not  avoided.  They  must  be  both 
false  and  fraudulent  to  have  that  effect. 
Wood,  Ins.  p.  300,  and  authorities  cited, 
page  207,  §  90:  page  889,  §  424;  Insur- 
ance Co.  V.  Weill,  28  Grat.  S89;  Insurance 
Co.  V.  Wilkinson,  13  Wall.  222;  Insurance 
Co.  V.  West.  76  Va.  582:  National  Bank  v. 
Insurance  Co.,  95  U.  S.  673. 

Instruction  No.  7  was  properly  refused 
for  reasons  already  stated.  No  inquiry 
was  made  of  him  about  what  he  owed, 
and  such  an  Inquiry  would  have  been  un- 
usual and  novel,  if  it  had  been  made. 
There  was  an  Inquiry  as  to  incumbrance 
in  the  policy,,  but  there  was  no  incum- 
brauce  thereon,  and  no  Instruction  is  asked 
coucerniug  it^    There  was  no  error  in  the 
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action  of  tbe  court  in  giving  or  refusing  the 
said  instrnctioDB  given  or  retueed,  and  tiie 
assignment  of  error  concerning  the  same 
must  be  overruled. 

The  next  assignment  of  error,  which 
is  the  subject  of. tbe  Uftb  exception,  is  as 
to  the  action  of  the  court  in  overrul- 
ing the  motion  of  tbe  defendant  to  set 
aside  the  verdict  in  the  case  found  by  the 
jury,  and  rendering  Judgment  thereon  in 
accordance  with  its  terms.  In  considera- 
tion of  this  motion  we  will  remarli  that 
the  evidence  herein  is  certified,  and  under 
our  law,  upon  writ  of  error  here,  we  must 
consider  the  same  as  upon  a  demurrer  to 
the  evidence. 

The  defeuHe  made  to  the  action  is  that 
the  plaintiff  misrepresented  the  charac- 
ter and  value  of  the  tobacco  insured; 
that  the  insured  tobacco  was  not  sal- 
able, was  unsound  and  sour,  and  grow- 
ing daily  worse;  that  the  same  was  not 
stored  in  a  tobacco  factory,  as  represent- 
ed, but  in  an  outhouse  in  the  country, 
closed  for  more  than  a  year,  antl  that  the 
facts  were  not  known  to  the  agent  of  the 
company  who  Issued  the  policy,  but  re- 
liance was  placed  on  the  statements  of  the 
insured,  and  they  were  untrue;  that  the 
fire  occurred  nine  days  after  the  insurance 
was  effected;  and  that  the  plaintiff  off (>rs 
no  explanation,  except  that  he  thought  it 
was  the  act  of  an  incendiary;  that  the 
plaintiff  left  home  the  night  of  tbe  fire, 
and  was  three  miles  distant,  and  was  ap- 
prised of  the  fire  at  about  9  o'clock,  and 
he  did  not  go  to  the  scene  of  the  fire; 
that  bis  tobacco  had  been  rejected  as  sour 
by  dealers  in  various  cities ;  and  there  is 
in  the  fertlflcate  of  evidence  in  the  record 
certain  evidence  which  tbe  defendant 
offered  to  that  effect.  On  the  other  hand, 
tbe  plaintiff  offers  evidence  adduced  at  the 
trial  to  the  effect  that  tbe  agent  of  the 
company  was  aware  of  the  location  of  the 
factory,  and  all  about  It;  that  the  tobac- 
co was  -worth  from  $6,000  to  $7,000;  that 
be  fully  disclosed  to  the  agent  of  tbe  com- 
pany the  character  of  his  tobacco,  and  the 
several  grades,  and  the  prices  put  on  each; 
that  be  was  not  asked  whether  there  was 
any  nooney  dne  on  the  tobacco,  and  that 
there  was  not  any  incumbrance  on  the 
said  tobacco;  that  the  insurance  was 
placed  by  tbe  agent  in  several  companies, 
and  that  he.the insured,  did  not  know  wha  t 
companies  would  be  given  the  risk;  that 
bis  tobacco  was  good,  and  not  unsound : 
and  that  on  the  night  of  tbe  fire  he  was 
at  bis  brother-in-law's  house,  where  his 
wifewas  staying;  that  hewas  sick  in  bed, 
on  an  Inclement  night,  with  tonsllitls; 
and  tbat  lie  did  not  go  in  the  nigbtto  tbe 
scene  of  the  fire  (1)  because  he  was  sick 
with  a  disease  which  would  have  been  ag- 
gravated by  exposure,  and  (2)  because 
be  understood  that  the  building  was  hope- 
lessly burning,  and  he  could  do  no  good 
by  eoing  there  in  tbe  night  only  to  see  it 
burn.  The  witness  A,  D.  St ultz  says  the 
estimate  of  thevalueot  tbe  tobacco  burned 
was  largely  less  than  the  actual  value  of 
tbe  tobacco;  that  the  house  where  it  was 
stored  w«s  a  tobacco  factory  when  the  In- 
Borance  was  effected,  and  at  the  date  of 
the  fire;  that  the  tobacco  was  sound  and 
T.13s.E.no.2— 6 


good,  and  not  sour  or  unsonnd;  and  that 
he  had  examined  It,  and  knew  it  well. 
Another  witness,  J.  W.Burch,  says  he  had 
examined  thi-ee  grades  of  this  t'obacco, 
and  found  tbem  sound;  tbat  the.y  were 
good  and  sound,  and  no  sourness  about 
them ;  tliatonegradewas  especially  good. 
Upon  this  state  of  the  evidence  the  jury, 
the  proper  triers  of  the  facts,  based  their 
verdict  upon  the  evidence  of  the  plaintiff, 
apparently;  and  in  considering  the  same 
here,  upon  writ  of  error,  we  must  reject 
the  evidence  of  the  defendant  which  is  in 
conflict  with  the  plaintiff's  evidence.  This 
rule  being  applied,  the  verdict,  in  tbe  light 
of  the  plaintiff's  evidence,  and  of  such  evi- 
dence of  the  defendant  as  can  be  consid- 
ered, appears  to  be  right,  and  there  Is  no 
error  in  the  action  of  the  circuit  court  in 
overruling  the  motion  for  a  new  trial, 
and  in  refusing  to  set  aside  the  verdict  as 
contrary  to  the  law  and  the  evidence.  Up- 
on the  whole  case,  as  disclosed  by  the 
record,  we  perceive  no  error  in  the  Judg- 
ment of  the  cii-cult  court  herein,  and  the 
same  must  be  affirmed. 

BiCHARDSoN,  J.,  dissents. 


(87  Qa.  l> 
New  Enuland  Mortoaob  Security  Co. 

V.  McLauohlin. 
{Supreme  Court  of  Oeorgia.   Haroh  16, 1891.) 

CONPUOT  OF  Laws— ISTEBEST. 

Wliere  a  note-,  executed  in  this  state,  is 
made  payable  in  the  state  of  New  York,  and  is 
secured  by  a  mortgage  which  stipulates  "that 
the  contract  embodied  in  this  mortgage,  and  the 
note  secured  hereby,  shall  in  all  respects  be  con 
strued  according  to  tbe  laws  of  Georgia, "  and  the 
note  on  its  face  bears  interest  at  the  rate  of  8  per 
cent,  per  annum,  tbe  same  being  legal  in  Oeorgia, 
the  entire  amount  of  such  interest  is  collectible 
in  this  state,  notwithstanding  the  maximum  legal 
rate  of  interest  in  the  state  of  New  York  may  be 
less  than  8  per  cent. 
{Syllabus  by  the  Court.) 

Error  from  superior  court,  Marion  coun- 
ty; Smith,  Judge. 

W.  E.  Simwoits,  for  plaintiffs  in  error. 
Thornton  &  Cameron  and  B.  F.  McLaugh- 
lin, for  defendant  in  error. 

Lumpkin,  J.  McLau^^hliu  gave  his  note 
to  the  New  England  Mortgage  Security 
Company,  promising  therein  to  pay  inter- 
est from  its  date  at  the  rate  of  8  per  cent, 
per  annum,  and  secured  the  same  by  a 
mortgage  on  land  in  Georgia,  containing 
the  stipalation  quoted  in  the  above  head- 
note.  The  note  was  made  payable  in  the 
city  of  New  York.  Plaintiffs  foreclosed 
said  mortgage  in  the  superior  court  of 
Marlon  county.  The  defense  was  that, 
the  note  being  made  payable  in  New  York, 
it  must  be  enforced  according  to  the  laws 
of  that  state;  and,  as  the  maximum  legal 
rate  of  interest  in  said  state  is  (>  per 
cent.,  the  note  is,  tor  this  reason,  on  its 
face  usurious.  Plaintiffs  recovered  the  full 
amount  appearing  to  be  due  on  tbe  face 
of  the  note,  and  a  motion  was  made  for  a 
new  trial  by  the  defendant,  which  was 
granted  by  the  court  below.  We  presume 
the  new  trial  was  granted  on  the  ground 
tbat  the  note  was  usurious,  because  the 
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motlco  contains  no  other  ground  upon 
wbicb  it  could  have  been  granted.  The 
only  question  presented  by  the  record  for 
our  determination  is  whether  or  nut  this 
note  was  affected  with  usury  for  the  rea- 
son stated.  The  question  whether  or  not 
a  note,  made  payable  in  a  different  state 
than  that  in  which  it  is  executed,  and 
bearing  a  given  rate  of  interest  legal  in 
the  state  where  made,  is  usurious  when 
the  contract  rate  of  interest  expressed 
therein  is  higher  than  the  legal  rate  pre- 
scribed in  the  state  where  payable,  has 
been  often  and  fully  discussed  by  many 
courts  and  text-writers.  But  for  the  fact 
that  so  much  contrariety  of  opinion  has 
been  expressed  upon  the  question,  the 
writer  would  deem  it  a  plain  one,  especial- 
ly where  the  contract  Itself,  as  in  the  pres- 
ent case,  pro  video  that  it  shall  be  in  all  re- 
spects construed  by  the  laws  ol  the  state 
in  which  it  is  made.  Deferring,  however, 
to  the  large  number  of  respectable  author- 
ities entertaining  a  different  view,  some 
discussion  of  the  question  will  be  now  at- 
tempted. In  the  first  place,  it  would  seem 
that  the  parties  themselves. are  the  best 
judges  of  what  they  wish  to  accomplish 
by  their  contract,  and  if  such  contract 
contains  no  provision  per  se  illegal,  vi- 
cious, or  contrary  to  public  policy,  it 
ought  to  be  enforced.  It  has  often  been 
held  that  parties  will  not  be  allowed  to 
make  contracts  to  be  performed  in  an- 
other jurisdiction  for  the  purpose  of 
evading  the  usury  laws  of  their  own  dom- 
icile, but  this  doctrine  can  have  no  appli- 
cation where  the  maker  of  a  note  con- 
tracts consistently  with  the  laws  of  bis 
own  state.  Many  authors  and  judges 
have  laid  down  the  rule  that.  In  cases  uf 
this  kind, effect  should  be  give  to  the  act- 
ual intention  of  the  parties  as  to  what 
rate  of  interest  should  prevail,  and  under 
what  law.  And  some  go  to  the  extent  of 
holding  that  this  intention  may  be 
gathered  from  facts  and  circumstances  at- 
tending the  transaction,  and  outside  of 
the  note  itself.  If  in  Georgia,  where  8  per 
cent,  interest  is  legal,  a  resident  of  this 
state  desires  to  make  himself  liable  for 
that  rate  upon  a  note  to  be  paid  in  anoth- 
er state,  and  deliberately  undertakes  so  to 
do,  it  is  difficult  to  conceive  any  good  rea- 
son of  morals  or  pulley  why  this  should 
not  be  allowed.  If  In  such  a  note  no  rate 
of  interest  were  specified,  the  rate  prevail- 
ing in  the  state  where  the  contract  was 
to  be  performed  would  be  that  collected ; 
and  this  conclusion,  it  seems.  Is  arrived 
at  in  many  decisions  mainly  on  the  Idea 
that,  wherethe  contract  is  silent  as  to  the 
rate  of  interest,  it  is  presumed  that  the 
parties  intended  that  the  legal  rate  of  the 
place  where  the  paper  is  payable  should 
apply.  In  his  work  on  Contracts,  (sec- 
tion 1372,)  Mr.  Bishop  states  as  a  general 
rule  that  "a  contract  valid  where  made  is 
valid  everywhere,  and  one  Invalid  where 
made  is  everywhere  invalid."  Again,  In 
section  1388,  he  says:  "If  the  agreed  inter- 
est is  lawful  in  the  state  where  the  har- 
g-jin  is  entered  into,  the  courts  of  this 
btate  will  enforce  the  contract,  though  the 
payment  is  by  its  terms  to  transpire  in 
another  state,  where  it  is  unlawful ; "  cit- 


ing Thornton  v.  Dean,  19  S.  C.  683;  Pan- 
coast  V  Insurance  Co.,  79  Ind.  173;  Rich- 
ardson V.  Brown,  9  Baxt.  242;  Lindsay  v. 
Hill,  66  Me.  212;  Sheldon  v.  Haxtuu,  91 
N.  Y.  124.  In  1  Daniel.  Neg.  Inst,  g  922,  the 
case  of  Depau  v.  Humphreys,  8  Mart. 
(N.S.)  l.is  mentioned, holding  that  a  note 
made  in  Louisiana,  bearing  10  per  cent, 
interest,  which  was  legal  in  that  state, 
would  not  be  usurious,  but  valid,  though 
payable  In  New  York,  where  all  contracts 
to  pay  more  than  7  per  cent,  were  at  that 
time  usurious;  and  the  author  remarks 
that  "the  like  view  has  been  recognized 
and  adopted  in  numerous  cases,  and  may 
be  regarded  as  a  recognized  principle  of 
English  and  Americanjurisprudence;"  cit 
ing  many  authorities.  The  same  doctrine 
is  set  out  in  2  Kent,  Com.  p.  •460,  as  fol- 
lows: "It,  however,  the  rate  of  interest 
be  specifle<l  in  the  contract,  and  it  be  ac- 
cording to  the  law  of  the  place  where  the 
contract  was  made,  though  that  rate  be 
higher  than  is  lawful  by  the  law  of  the 
place  where  payment  was  to  be  made, 
the  specified  rate  of  intei-est  at  the  place 
of  the  contract  has  been  allowed  by  the 
courts  of  justice  in  that  place,  for  that  Is 

Sart  of  the  substance  of  the  contract." 
fr.  Randolph,  In  his  work  on  Commercial 
Paper,  (volume  1,  §  48,)  says:  "In  de- 
termining whether  a  bill  or  note  is  usuri- 
ous, the  courts  have  leaned  noticeably  to 
decisions  sustaining  the  Instrument,  if 
valid  by  the  law  of  any  place,  whether  of 
contract  or  of  payment,  and  this  some- " 
what  In  disregard  of  any  general  rule.  If 
a  Ulfferent  rate  of  Interest  is  fixed  by  law 
in  the  place  of  contract  and  of  payment, 
the  parties  may  elect  either  rate  to  govern 
their  contract.  Thus  they  may  choose 
the  rate  of  the  place  of  payment,  that  be- 
ing the  higher;  or  the  rate  of  the  place  of 
contract,  if  thut  Is  the  higher."  The  doc- 
trine above  quoted  seems  to  proceed  on 
the  idea  that  the  Intention  of  the  parties 
should  govern.  To  the  same  effect,  see  2 
Pars.  Cont.  583,  588. 

All  the  authorities  above  cited  refer  to 
notes  or  other  contracts  which  have  not 
In  them  a  distinct  stipulation  that  the 
contract  shall  be  construed  according  to 
the  laws  of  the  place  where  made.  A  re- 
cent Texas  case,  that  of  Dugan  v.  Lewis, 
14  8.  W.  Rep.  1024,  decides  the  precise  ques- 
tion presented  by  the  case  at  bar.  In 
that  case  a  note  bearing  a  rate  of  interest 
which  would  have  been  usurious  in  New 
York,  where  it  was  made  payable,  was 
executed  in  Texas,  and  secured  by  a  deed 
of  trust  which  contained  a  stipulation 
identical  with  that  in  the  mortgage  made 
by  StcLaughltn,  except  that  the  word 
"other"  is  there  introduci!>d  between  the 
words  "  all "  and  "  respects. "  In  a  careful- 
ly considered  and  well-prepared  opinion, 
Henry.  J.,  sets  forth  tlie  views  of  the  su- 
preme court  of  Texas,  reaching  the  conclu- 
sion that  the  contract  in  question  was 
governed  by  the  usury  laws  of  Texas.  A 
large  numberof  authorities  are  referred  to 
and  discussed,  which  need  not  be  noticed 
in  detail,  because  that  opinion  speaks  for 
itself,  and  1m  a  clear  and  able  exposition  of 
the  law  on  this  subject.  We  will  observe, 
however,   that     the  learned    justice    re> 
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marked.  In  aobstance.  that  it  was  not  en- 
tireljr  clear  tbe  stipulation  referred  to  bad 
reference  to  the  rate  of  interest,  except  in  a 
gmeral  way.  He  further  says  that  this 
expreasion  "should  be  taken  as  a  circum- 
stance to  be  considered  in  ascertaining: 
and  givinz  effect  to  the  intention  of  the 
parties."  We  are  prepared  to  go  further 
on  this  line,  and  have  little  doubt  that 
the  parties  to  this  contract  distinctly 
meant  by  this  rery  stipulation  that  the 
contract  as  to  interest  and  every  other  es- 
Boitial  feutnre  and  particular  should  be 
not  only  construed,  but  enforced,  accord- 
ioe  to  the  laws  of  the  state  where  It  was 
made.  In  the  case  tmfore  us  we  are  quite 
sure  that  the  parties  to  the  note  and 
mortfiraKe  nnder  consideration  meant  and 
intended  that  they  should  be  in  all  respects 
understood  and  carried  out  as  Georgia 
contracts,  and  enforced  under  Ueorgia 
laws;  and  after  all,  is  it  not  plain  and 
simple  justice  to  give  this  effect  and  mean- 
ing to  these  words?  To  do  otherwise,  It 
seems  to  us,  would  defeat  the  expreHsed 
wishes  and  intention  of  these  parties.  To 
constrnn  this  note  and  mortgage  as  we 
have  done  works  Injustice  to  no  one,  but 
puts  the  parties  where  they  manifestly  in- 
tended to  put  themselves.  The  defendant, 
having  made  a  note  and  mortgage  in  the 
state  of  Georgia,  and  bound  himself  to 
pay  interest  at  the  rate  of  8  per  cent,  and 
agreed  that  this  contract  should  be  cun- 
stmed  in  all  respects  according  to  the 
laws  oi  Gcorg:lu,  should  stand  to  his 
promises.  The  contract  being  under  our 
laws  perfectly  legal,  he  cannot  and  ought 
Dot  to  expect  the  courts  of  this  state  to 
release  him  from  Ills  solemn  and  deliber- 
ate undertakings.    Judgment  reversed. 

(8S  Qm.  6e«  

Hopkins  v< 


Ce.ntral  Railroad  &  Bank- 
ing Co. 

Ckntral,  Railroad  &  Banking  Co.  v.  - 

Hopkins. 
(Supreme  Court  of  Oeorgia.    Feb.  23, 1801.) 

Error  from  superior  court,  Houston 
county ;  Miller,  Judge. 

L.  F.  Ourrard  and  C.  C.  Duncan,  for 
plaintiff  in  error.  B.  F.  Lyon,  for  defend- 
ant in  error. 

Bleckley,  C.  J.  These  cases  are  con- 
trolled by  the  act  of  November  11, 1889, 
which  prescribes  the  manner  of  taking 
eases  to  the  supreme  court,  and  declares 
this  manner  the  exclusive  one  after  Jan- 
nary  15. 1K90.     Writs  of  error  dismissed. 


(W  Oa.  782)  

GODBEE  y.  MoCatbbrn. 
(Supreme  Covrt  of  Georgia.    March  16,  1891.) 

Error  from  superior  court,  Burke  coun- 
ty; RoNRT,  Judge. 

Lovett  &  Davis,  for  plaintiff  in  error. 
B.  U.  Perrjr  and  PbU.  P.  Jobnaton,  for  de- 
fendant in  error. 

BLBCKLsr,  C.  J.  This  case  is  controlled 
by  Owensby  v.  Thompson.  69  Ga.  778,  the 
eertiticate,ot  tbe  Judge  to  tbe  bill  of  excep- 
tions being,  according  to  that  case,  fatally 
defective.    Wilt  of  error  dismissed. 


88 

(M  Oa.  760) 

Cook  et  al.  v.  Buchanan. 

(Supreme  Covrt  of  Oeorgia.    Uarch  4;  1891.) 

FOKECLOSUBB  OF  CHATTEL  MOBTaAOB— ArFIDAVIT 
OP  ILLBOALITT — VbBIFICATION  BT  AoENT — RATI- 
nCATION. 

1.  Code  Ga.  J  2207,  provides  that  any  act  au- 
thorized or  required  to  be  done  under  tne  CoAe, 
by  any  person  in  the  ^  proseoution  of  his  legal 
remedies,  may  be  done  by  his  agents;  and  for 
this  purpose  he  is  authorized  tomalie  an  al&davlt 
and  execute  any  bond  required,  though  his  agency 
be  created  by  parol.  Plaintiff  foreclosed  a  chat- 
tel mortgage  in  justice's  court,  and  levied  on  the 
mortgaged  property.  A.,  as  defendants' special 
agent  appointed  by  parol,  filed  an  adfOavit  of  il- 
legality. Held,  that  the  verbal  appointment  of 
the  agent  sufficiently  authorized  bis  filing  the 
affidavit  in  behalf  of  his  priuoipal. 

2.  Appealing  the  cose,  giving  an  appeal-bond, 
and  offering  to  subscribe  the  affidavit  in  the  su- 
perior court,  is  a  ratification  by  the  principal  of 
his  agent's  acts,  authorizing  tbe  lower  court  to 
hear  and  determine  tbe  Illegality  on  its  merits. 

Error  from  superior  court,  Marion  coun- 
ty ;  Smith,  Judge. 

Morgan  <fi  McMichaeh  for  plaintiffs  in 
error.  Batt  &  Lumpkin,  tor  deien6a,nt  in 
error. 

SiMMOXS,  J.  Buchanan  foreclosed  in  a 
justice's  court  a  chattel  mortgage  against 
Rebecca  Everingham  and  John  W.  Cook. 
Execution  was  issued  thereon,  and  levied 
on  the  mortgaged  property.  An  affi- 
davit of  illegality  was  filed  by  Mc- 
Mlchael  as  special  agent  of  tbe  defendants. 
A  trial  was  held  in  the  justice's  court,  and 
judgment  in  favor  of  Buchanan  was  ren- 
dered against  the  defendants,  and  they 
entered  an  appeal  to  the  superior  court. 
When  the  case  was  called  in  the  superior 
court,  Buchanan  demurred  to  tbe  affidavit 
of  illegality  on  the  ground  that  it  was  tiled 
by  a  special  agent  of  the  defendants,  the 
authority  for  so  doing  not  accompanying 
and  not  being  filed  with  the  affidavit. 
Thecourt  sustained  the  demurrer,  and  dis- 
missed the  illegality,  and  tbe  defendants 
excepted.  The  sole  question  to  be  decided 
is  whether  an  agent  can  tile  an  affidavit 
of  illegality  in  behalf  of  bis  principal  with- 
out a  written  power  of  attorney  authoris- 
ing him  to  do  so.  Section  2:207 of  the  Code 
Is  as  follows:  " Any  act  authorized  or  re- 
quired to  be  done  under  this  Code  by  any 
person  in  tbe  prosecution  of  bis  legal  rem- 
edies may  be  done  by  his  agents;  and  for 
this  purpose  be  is  authorized  to  make  un 
affidavit  and  execute  any  bond  required, . 
though  his  agency  be  created  by  parol. 
In  all  such  cases,  if  the  principal  repudiate 
the  act  of  the  agent,  tbe  agent  shall  be  per- 
sonally bound,  together  with  his  sureties. " 
We  think  that  under  this  section  of  the 
Code  an  agent  can  make  an  affidavit  of 
illegality,  and  that  It  is  not  necessary,  in 
order  for  him  to  do  so,  that  tbe  agency 
should  be  created  in  writing, as  contended 
by  counsel  for  the  defendant  in  error. 
This  section  expressly  declares  that  the 
agency  may  be  created  by  parol.  The 
word  "parol,"  as  applied  to  cases  of  ille- 
gality, does  not,  in  our  opinion,  mean  a 
writing,  but  means  a  verbal  creation  of 
the  agency.  Under  this  section,  whenever 
the  principal  is  authorized  or  required  to 
do  an  act  in  tbe  prosecution  of  bis  legal 
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remedies,  be  may  appoint  an  agent  rer> 
baltj  to  do  tbe  act  (or  him,  U  tbe  agent 
can  conBclentlooBly  depose  to  the  same 
facts  to  which  tbe  principal  could.  In  the 
case  of  Hadden  v.  Lamed,  83  Ga.  636, 10  S. 
.  E.  Rep.  278,  tbiscourt  held  that  under  this 
Station  an  agent  could  not  interpose  a 
claim  affidavit  in  forma  pauperis,  because 
that  affidavit  is  a  personal  privilege  to 
the  claimant,  and  the  agent  could  not  de- 
pose as  to  tbe  bona  Odes,  belief,  and  pov- 
erty of  the  claimant.  He  could  not  swear 
positively  that  the  claim  was  made  In 
good  faith,  or  that  the  agent  was  from  his 
poverty  unable  to  give  good  bond  and  se- 
curity. Norcan  an  agentcreated  by  parol 
under  this  section  enter  an  appeal,  because 
section  3615  expressly  requires  that,  if  an 
agent  enters  an  appeal,  he  mast  be  au- 
thorized In  writing,  and  the  writing  filed 
In  the  court  In  which  the  case  Is  pending. 
In  tiie  case  of  an  illegality  there  is  no  rea- 
son why  the  agent  cannot  depose  to  tbe 
same  facts  as  the  principal  could.  He  can 
have  the  same  knowledge  as  to  thelUegal- 
ity  of  the  execution  as  the  principal  has, 
and  can  depose  as  positively  to  the 
grounds  of  Illegality  generally  as  tbe  prin- 
cipal could.  We  thinic,  therefore,  that  un- 
der this  section  any  pe)'son,in  the  prosecu- 
tion of  his  legal  remedies,  may  appoint 
verbally  an  agent  to  act  for  hhn  therein, 
unless  it  is  apparent  that  the  n^ent  can- 
not make  the  affidavit  required  by  law, 
as  in  the  case  of  Hadden  v.  Lamed,  supra, 
or  as  in  tbe  case  of  an  appeal,  where  the 
Code  provides  that  the  appointment  shall 
be  in  writing.  If  tbe  sheriff  or  other  levy- 
ing officer  is  satisfied  that  the  agent  has 
the  necessary  authority  to  make  tbe  affi- 
davit, he  may  receive  It,  and  return  the 
paper  to  thecourt.  If,  however,  the  agent 
has  no  such  authority,  this  section  of  the 
Code  allows  the  principal  to  repudiate  the 
action  of  the  agent,  and  In  that  event  the 
agent  and  bis  securities  become  liable;  and 
this  is  the  difference  between  this  section 
and  section  3670,  which  says  an  affidavit 
of  illegality  may  be  filed  by  an  attorney  In 
fact  or  an  executor,  administrator,  or 
other  trustee.  Under  the  la  tter  section  a 
person  undoubtedly  would  have  the  right 
to  appoint  an  attorney  in  fact  to  file  an 
affidavit  for  him.  If  he  does  appoint 
an  attorney  In  fact.  It  must  necessarily  be 
in  writing,  and  must  be  executed  with  the 
same  formality  as  the  law  prescribes  for 
the  execution  of  the  act  for  which  the 
agency  Is  created,  as  required  by  section 
2182  of  tbe  Code.  Where  an  agent  is  ap- 
pointed In  this  manner,  the  principal  can- 
not repudiate  his  acts,  as  he  can  do  under 
the  other  section.  The  facts  in  this  case 
show  that,  while  this  agent  was  appoint- 
ed by  parol,  tbe  principals  ratified  bis  ac- 
tion by  appealing  the  case  from  tbe  jus- 
tice's court  to  the  superior  court,  and 
giving  tbe  appeal-bond  required  by  law, 
and  by  appearing  In  tbe  superior  court, 
and  offering  to  subscribe  their  names  to 
the  affidavit.  If  there  could  be  any  doubt 
as  to  the  legality  of  the  agency,  this  rati- 
fication on  the  part  of  the  principal  was 
sufficient  to  aatborlze  the  court  to  hear 
and  determine  tbe  Illegality.  Judgment 
reversed. 


WiLKiNS  V.  McGbbeb. 

(Supreme  Court  qf  Oeorgia.   March  4, 1801.) 

Power— Re vooiLTiON  bt  Dbi.tb— Estoppel  in  Pais. 

1.  A  mortgage  given  as  collateral  security  to  a 
note  containing  a  power  of  sale  does  not  convey 
such  an  interest  In  the  estate  as  to  reader  the 
power  irrevocable  by  the  death  of  the  mortgagor, 
under  Code  Oa.  S  SlfiS,  providing  that  the  death 
of  a  person  creating  a  power  of  agency  revokes  it, 
unless  the  power  is  coupled  with  an  interest  in 
the  agent  himself. 

2.  Code  Ga.  $  2066,  provides  that  "one  who 
silently  stands  by  and  permits  anotlier  to  purchase 
his  property  without  disclosing  his  title  is  guilty 
of  such  fraud  as  estops  him  from  subsequently 
setting  up  such  title  against  cbe  purchaser. "  A. 
executed  a  mortgage  to  B.  to  secure  her  on  a 
note,  and  thereafter  died.  At  maturity  of  the 
note,  plaintiffs,  as  the  deceased  mortgagor's  exec- 
utors, tried  to  borrow  money  to  pay  the  note,  and 
failed,  whereupon  B.  paid  the  note,  advertised 
the  property  under  the  power  of  the  sale  in  the 
mortgage,  and  sold  it.  Two  of  plaintiffs  were 
present  at  the  sale,  and  made  no  objections.  Tbe 
purchaser,  as  the  agent  of  the-  mortgagee,  drew 
the  notice  of  sale,  and  was  a  brother  of  deceased 
mortgagor  in  possession  of  the  facts  of  title. 
Held,  that  the  plaintiffs  were  not  estopped  from 
contesting  the  validity  of  the  sale. 

Error  from  superior  court,  Muscogee 
county;  Smith,  Judge. 

L.  F.  Garrard,  for  plaintiff  m  error. 
Pea  body.  Bran  dob  &  Uatcber,  for  defend- 
ant In  error. 

Simmons,  J.  There  are  two  questions 
made  for  our  decision  by  tbe  record  In  this 
case:  (I)  The  first  is  whether  the  p(»wer 
of  sale  given  by  Mrs.  Wilkius  to  Mrs.  Mus- 
tlan  survived  after  tbe  death  of  Mrs.  Wil- 
kins,  the  maker.  (2)  If  the  power  did  not 
survive,  or  was  revoked  by  her  death, 
whether  the  plaintiffs  in  the  court  below 
are  estopped  from  setting  up  their  claim 
to  tbe  land. 

1.  Tbe  first  question  depends  upon  tbe 
nature  of  tbe  conveyance  to  Mrs.  Mustlan, 
whether  It  gave  her  such  an  interest  in  tbe 
land  as  to  render  tbe  power  of  sale  irrev- 
ocable  by  tbe  death  of  Mrs.  Wllkins.  As 
a  general  rule  all  powers  are  revoked  by 
tbedeathof  the  person  creating  thepower. 
The  exception  to  this  general  rule  is  where 
tbe  power  Is  coupled  with  an  interest.  If 
the  power  is  coupled  with  an  Interest,  then 
the  death  of  the  maker  does  not  revoke  It. 
But  to  render  It  Irrevocable,  the  interest 
must  be  in  the  property  itself,  and  not 
merely  in  the  proceeds  resulting  from  the 
execution  of  thepower.  Code,  §  2183;  Hunt 
V.  Rousmanier,  8  Wheat.  175;  Lockett  v. 
Hill,  1  Woods,  552;  Coney  v.  Sanders.  28 
Ga.  511 ;  Latbrop  v.  Brown,  65  Ga.  315. 
Marshall, C.  J.,BaysIn  thecaseflrstcited: 
"  We  hold  it  to  be  clear  that  the  interest 
which  can  protect  a  power  after  the  death 
of  a  person  who  creates  it  must  be  an  in- 
terest In  the  thing  Itself.  In  other  words, 
the  power  must  he  ingrafted  on  an  estate 
In  the  thing. "  In  this  case,  in  order  for 
the  power  to  have  survived,  Mrs.  Mustlan 
must  have  had  some  title  or  estate  in  the 
land.  Did  she  have  such  a  title,  estate, 
or  interest  as  to  render  the  power  irrevo- 
cable? We  think  not.  In  our  opinion,  the 
conveyance  to  her  by  Mrs.  Wllkins  waa 
nothing  more  tban  a  mortgage  to  secure 


Digitized  by 


Google 


Oa.) 


WILKINS  e.  MoGEHEE. 


85 


her  against  loss  in  tbe  event  she  bad  to 
pay  the  note  on  which  she  was  security 
fur  Mrs.  Wilkins.  It  was  not  the  Inten- 
tion of  either  of  the  parties  that  the  title 
to  the  land  should  pass  from  Mrs.  Wil- 
liins  to  Mrs.  Mustian.  The  money  was 
not  borrowed  by  Mrs.  Wilkins  from  Mrs. 
Mnstian,  but  from  another  party.  Tbe 
conveyance  was  not  made  at  tbe  time  tbe 
note  was  ^i'ven,  but  subsequently  thereto, 
for  tbe  purpose  of  indemnifying  Mrs.  Mus- 
tian in  case  Mrs.  Wilkins  failed  to  pay  the 
note,  and  she  had  it  to  pay.  There  is  no 
warranty  uf  title  in  tbe  conveyance,  and 
it  is  denominated  a  mortgage  therein.  So 
we  think  the  real  intent  and  understand- 
ing of  the  parties  were  that  It  was  a  mort- 
gage. Being  a  mortgage,  under  our  Code 
it  did  not  convey  the  title,  but  was  only 
a  secnrlty  for  the  debt.  Code,  §  1954.  As 
this  instrument  passed  no  title  to  Mrs. 
Mnstian,  she  did  not  get  any  estate  in  the 
land,  bat  only  an  interest  in  the  proceeds 
of  tbe  sale  thereof.  She  had  an  interest 
in  the  power,  but  none  in  the  thing-  Such 
an  interest  does  not  render  the  power  ir- 
revocable by  the  death  of  the  maker,  and 
therefore  the  death  of  Mrs.  Wilkins  re- 
voked the  power  of  sale  contained  In  tbe 
mortgage.  Lathrop  v.  Brown, 65  Ga.3I2; 
Miller  v.  McDonald,  72  Ga.  20;  Lockett  v. 
Hill,  supra;  Hunt  v.  Kousmanier,  supra ; 
Johnson  v.  J«)hnrton,  27  S.  C.  309,  3  S.  E. 
Rep.  606.  It  was  contended,  however,  by 
counsel  for  defendant  In  error  that  this 
court  in  tbe  case  of  Calloway  v.  Bank, 
54  Ga.441.  held  that  a  mortgagee  did  have 
BQch  an  interest  in  the  mortgaged  prop- 
erty aa  to  make  the  power  of  sale  therein 
irrevocable.  It  is  true  that  Judge  McCay, 
in  his  reasoning  in  that  case,  did  say  that 
the  mortgagee  had  an  interest  In  the  mort- 
gaged property.  While  the  decision  in  the 
case  was  right,  we  think  from  the  authori- 
ties above  cited  that  the  reasoning  to  sus- 
tain it  was  not  well  founded;  In  that 
case.  Maxwell,  the  mortgagor,  was  not 
dead,  nor  was  there  any  effort  on  bis  part 
to  revoke  the  power  of  sale  given  in  the 
mortgage.  Tbe  attack  on  the  power  of 
sale  seems  to  have  been  made  by  unsecured 
creditors  of  Maxwell.  Under  the  facts  of 
that  case  the  power  of  sale  could  very 
well  he  held  Irrevocable,  because  they 
show  tbat  the  contract  between  Maxwell 
and  tbe  mortgagees  was  tbat  on  default 
of  payment  of  the  sum  of  money  secured 
by  the  mortgage  tbe  mortgagees  were 
not  to  be  delayed  by  the  necessity  of  fore- 
closing in  the  courts,  but  either  of  them 
might  sell  all  or  any  part  of  the  lands  to 
pay  said  Indebtedness  after  advertising, 
etc.  Maxwell  was  not  dead  at  the  time 
of  the  sale;  and  tbe  power,  being  part  of 
a  contract  for  consideration,  might  for 
that  reason  be  held  irrevocable  in  the  life- 
time of  tbe  mortgagor.  In  Lathrop  v. 
Brown,  Jackson,  C.  J.,  commenting  upon 
tbat  case,  said :  "And  though  Judge  M(v 
Cat,  in  54  Oa.,  does  express  the  opinion 
that  tbe  mortgagee  has  such  an  interest 
Id  tbe  tblng  mortgaged  as  to  make  the 
power  Irrevocable,  yet  he  could  not  have 
meant, and  did  not  mean,  that  it  survived 
the  death  of  the  mortgagor,  so  as  to  de- 
feat costs  of  admiulstratlon,  year's  sup- 


port, widow's  dower,  and  trust  debts." 
65  Ga.  817. 

2.  Having  determined  that  the  power  of 
sale  given  to  Mrs.  Mustian  in  the  mort- 
gage was  revoked  by  the  death  of  Mrs. 
Wilkins,  it  follows  that  tbe  sale  of  the 
land  under  tbat  power,  made  after  tbe 
death  of  Mrs.  Wilkins,  was  void,  and  con- 
ferred no  title  on  the  purchasers.  It  only 
remains  for  us  to  decide  whether  the  plain- 
tiffs were  estopped  by  their  conduct  at  the 
sale.  The  facts  of  the  case  show.  In  sub- 
stance, tbat  Mrs.  Wilkins  died  before  the 
note  upon  which  Mrs.  Mustian  was  secu- 
rity fell  due;  that  when  it  became  due, 
Davis,  the  son  and  agent  of  Mrs.  Mustian, 
went  to  the  plaintiffs,  to  see  if  they  could 
raise  the  money  to  pay  the  note.  They 
endeavored  to  do  so,  but  failed.  The  note 
was  then  paid  by  Mrs.  Mustian.  Davis, 
as  her  agent,  then  had  the  land  adver- 
tised for  sale  under  tbe  power  given  in  tbe 
mortgage.  On  the  day  of  sale  ha  became 
the  purchaser,  and  Mrs.  Mustian  executed 
to  him  a  deed  to  the  land.  Two  of  the 
plaintiffs  were  present  at  the  sal»,  bat  did 
not  do  or  say  anything  in  regard  to  the 
matter.  They  made  no  representations  as 
to  the  title  to  the  property,  or  the  right  of 
Mrs.  Mustian  to  sell  it.  Davis  knew  as 
much  about  the  title  as  they  did.  He,  be- 
ing the  agent  of  Mrs.  Mustian,  and  having 
had  the  property  advertised,  must  have 
had  the  mortgage,  with  the  power  of  sale, 
in  his  possession.  Besides,  Mrs.  Wllklus, 
as  tbe  record  shows,  was  his  sister.  He 
thus  bad  as  much  knowledge  of  the  true 
state  of  the  title  as  the  plaintiffs  bad. 
Indeed,  be  had  better  means  of  acquiring 
such  knowledge  than  they  had.  Under 
this  state  of  facts,  we  do  not  think  that 
the  plaintiffs  are  estopped.  He  was  not 
influenced  to  make  the  purchase  by  any 
act  of  theirs,  either  of  omission  or  of  com- 
mission. They  did  not  practice  any  art 
or  deceit.  There  was  no  false  suggestion, 
no  suppression  of  truth,  by  them.  They 
were  not  guilty  of  any  fraud ;  but,  on  the 
contrary,  It  was  admitted  In  the  argu- 
ment here  that  all  parties  acted  in  perfect 
good  faith,  under  the  belief  that  the  pow- 
er of  sale  was  still  valid  when  the  sale 
took  place.  It  was  an  honest  and  mutu- 
al mistake  of  law.  The  purchaser  was  as 
much  bound  to  know  the  law  as  the  plain- 
tiffs. All  of  them  being  equally  Ignorant, 
it  Is  nowclaimed  in  behalf  of  the  purchaser 
that  the  plaintiffs  became  estopped  by 
not  informing  him  truly  of  the  law.  We 
know  of  no  law  requlrinsr  onewho  is  pres- 
ent at  a  sale  like  this  to  act  as  the  legal 
adviser  of  an  adverse  party,  or  else  be- 
come forever  estopped  from  contesting  the 
validity  of  the  sale.  The  law  of  equitable 
estoppel,  as  respects  the  title  to  real  prop- 
erty, is  clearly  stated  thus  by  the  supreme 
court  of  the  United  States:  "For  the  ap- 
plication of  the  doctrine  of  equitable  es- 
toppel there  must  generally  be  some  In- 
tended deception  in  the  conduct  or  decla- 
rations of  the  party  to  be  estopped,  or 
such  gross  negligence  ou  bis  part  as 
amounts  to  constructive  fraud,  by  which 
another  has  been  misled  to  his  Injury. 
Where  the  estoppel  relates  to  the  title  ol 
real  property,  it  is  essential  to  tbe  appli- 
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cation  of  the  doctrine  that  the  party 
claiming  to  have  been  influenced  by  the 
condant  or  declarations  ot  another  was 
himeelf  not  only  destitute  of  knowledge  of 
the  true  state  of  che  title,  but  also  of  any 
convenient  and  available  means  of  acqnir- 
ing  such  knowledge.  Where  the  condition 
ot  the  titlels  known  to  both  parties,  or  both 
have  the  same  means  of  ascertaining 
the  truth,  there  is  no  estoppel."  Brant 
V.  Coal,  etc.,  Co.,  93  D.  S.  3^5.  The  same 
principles  appear  in  the  following  author- 
ities :  Davis  v.  Duvis,  26  Cal.  23,  and  cases 
cited ;  Chellis  v.  Coble,  37  Kan.  658. 15  Pac. 
Rep.  505;  2  Herm.  Estop.  §S  957,958,  et  seq. 
And  see  Canal  Co.  v.  Hathaway,  8  Wend. 
480,  24  Amer.  Dec.  61,  and  notes;  Crest  v. 
Jack,  27  Amer.  Dec.  3.^3;  Johnson  v.  Insnr> 
ance  Co.,  (Ky.)  2  S.  W.  Bep.  151;  Martien 
V.  Norris,  91  Mo.  465,  3  S.  W.  Kep.  849. 
Bectit>n  2966  of  the  Code  is  in  these  words : 
"A  fraud  may  be  committed  by  acts  as 
well  as  words;  and  one  who  silently 
stands  by  and  permits  another  to  pur- 
chase bis  property  without  disclosing  his 
title  Is  guilty  of  such  a  fraud  as  estops' 
him  from  subsequently  setting  up  such  ti- 
tle against  the  purcliHser."  In  Brown  v. 
Tucker,  47  Ga.  485,  this  court  helu  that  the 
section  quoted,  only  operates  in  favor  of 
a  bona  ide  psrchaser  without  notice. 
Granting  that  the  executora  stand,  in  this 
respect,  on  the  same  footing  as  an  owner, 
still  the  purchaser  In  this  case  does  not 
fill  the  description,  because  lie  was  fully 
acquainted  with  the  facts  involving  the 
title,  and  there  was  consequently  nothing 
more  ot  which  he  could  be  notified.  So 
far  we  have  treated  the  executors,  who  are 
the  plaintiffs  in  this  case,  as  if  they  were 
the  real  owners  of  the  land  in  dispute,  and 
concluded  that  they  are  not  estopped. 
If  any  doubt  attended  this  conclusion.  It 
would  be  overcome  by  considering  the 
wide  difference  between  etitopplng  one  who 
acts  as  an  individual  and  one  who  acts 
In  a  representative  capacity.  Where  an 
administrator  makes  an  unauthorized 
sale  of  property  belonging  to  the  estate, 
he  win  not  be  estopped  from  recovering  it 
back.  Worthy  v.  Johnson.  10  Ga.  858; 
Oouldsmith  v.  Coleman,  67  Oa,  425.  The 
estoppel  works  against  the  individual,  so 
that  be  cannot  shun  personal  liability  by 
pleading  his  want  of  authority,  imt  in 
many  cases  does  not  work  against  the  es* 
tate.  Thus,  in  Sellars  v.  Cheney,  70  Qa. 
790,  it  is  held:  "That  an  administratrix 
stood  by  and  saw  property  of  the  intes- 
tate sold  under  a  void  S.  fa.  will  not  estop 
the  administrator  de  bonis  nan,  who 
succeeded  her,  from  attacking  the  validity 
of  the  sale."  In  Magee  v. Gregg,  11  Smedes 
&  M.  70,  it  wcui  held  that  an  administra- 
tor, who  was  present  at  the  sale  ot  a  slave 
belonging  to  his  intestate,  made  by  an- 
other person,  and  offered  no  objection  to 
the  sale,  could  recover  the  slave  from  the 

Eurchaser;  that  he  might  be  estopped  ot 
Is  individual  rights,  but  not  deprived  of 
his  fiduciary  right, by  such  implied  assent. 
8ee  also,  Lewis  v.  Lusk,35  Miss.  696,  where 
it  is  said  that  an  estate  cannot  be  prelu- 
diced  or  estopped  by  the  mere  silence  of 
the  administrator,  or  by  his  omission  to 
assert  title,  or  to  do  an  act  in  relation  to 
Its  interest.    In  the  present  case  the  plain- 


tiffs declared  on  three  counts, — one  as  ex- 
ecutors, another  as  trustees  under  the 
win,  and  another  as  next  friend  ot  the 
minor  beneficiaries;  and  we  are  fiaked  to 
hold  that  they  are  estopped  in  all  three 
characters.  la  addition  to  the  above  an- 
thorlties  we  may,  in  answer,  refer  to  the 
case  of  Groover  v.  King,  46  Ga.  101,  in 
which  Warneb,  C.  J.,  says:  "Although 
the  minor  heirs  ot  the  Intestate  may 
have  bad  a  guardian,  and  that  guardian 
may  have  receipted  to  the  administrator 
for  their  share  of  the  proceeds  of  the  sale 
of  the  land  without  any  knowledge  ot 
the  Illegality  of  the  sale,  as  the  evidence 
in  the  record  shows,  they  were  not  es- 
topped from  asserting  their  claim  to  the 
land  when  they  obtained  a  knowledge  of 
sucb  illegal  sale,  and  it  was  error  in  the 
court  to  charge  the  Jury  that  they  were 
estopped.  Estoppels  are  not  generally 
favored  by  the  courts,  and' it  would  be  a 
very  harsh  rule  to  establish  that  the  mi- 
nor heirs  In  this  case  were  estopped  when 
their  guardian  had  no  kno  wledge  of  the  ille- 
gality ot  the  sale  of  the  land.  But  in  elect- 
ing to  set  aside  thesale  they  must  account 
for  what  they  have  received  from  the  sale 
of  the  land.  They  cannot  have  the  laud 
and  retain  the  proceeds  of  the  sale  there- 
of. "  So  here,  in  making  this  ruling,  we 
do  not  intend  to  hold  that  the  purchaser 
has  no  remedy.  He  can  still  set  up  his 
mortgage  by  way  of  cross-bill  to  the  ac- 
tion of  ejectment,  and  have  it  forecloaed, 
and  the  land  sold,  and  be  paid  the  amount 
of  the  mortgage  with  interest  thereon. 
Judgment  reversed. 


Gill  v.  Stats. 


(86  Oa.  TSl) 


(Swpreme  Corwt  of  Oeoiyia.    March  4,  1881.) 
Salss  ov  Liquob  to  IfiNOBS— PBBurr  rsoM  Fab- 

■NT. 

Written  authority  from  Idw  parent  or 
guardian  for  selling  or  furnishing  Infauclcattns 
liquors  to  a  minor  must  be  special  for  each  oc- 
casion. A  general  permit  or  license  for  the  minor 
to  drink  beer  and  whisky  in  a  specified  bar- 
room, without  limitation  as  to  time  or  quantity, 
is  void. 
(SuUabua  by  the  Court) 

Error  from  superior  cohrt,  Muscogee 
county;  Smith,  Judge. 

Martin  A  Worrill,  for  plaintiff  in  error. 
A.  A.  Canon,  Sol.  Gen.,  for  the  State. 

Bleckley,  C.  J.  The  indictment  was 
under  section  4540a  of  the  Code,  which 
reads  as  follows :  "  No  person  or  persons, 
by  himself  or  another,  shall  sell,  or  cause 
to  be  sold,  or  furnished,  or  permit  any 
other  person  or  persons,  in  bis,  her,  or 
their  employ,  to  sell  or  furnish  any  minor 
or  minors  spirituous  or  intoxicating  or 
malt  liquors  ot  any  kind,  without  first  ob- 
taining written  authority  from  the  parent 
or  guardian  of  sucb  minor  or  minors,  and 
such  person  or  persons  so  offending  shall, 
on  conviction,  be  punished  as  prescribed 
in  section  4310  of  the  Code. "  This  statute 
is  a  police  regulation,  and  has  regard  not 
alone  to  the  will  and  wishes  ot  parents 
and  guardians  over  the  conduct  of  chil- 
dren, but  chiefly  to   the  wholesome  re* 
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Btraint  and  discipline  of  minors  as  Itnmar 
tnre  members  of  society.  It  relies  upon 
parental  discretion,  and  Intends  that  that 
discretion  shall  be  exercised  by  the  parent 
or  guardian,  and  not  delegated  to  the 
child.  It  has  no  thought  of  empowering 
the  parent  to  make  the  child  the  Judge  of 
its  own  needs  tor  intoxicating  liquors, 
wltliout  limitation  as  to  time  or  quantity. 
On  the  contrary,  the  foundation  principle 
of  the  law  Is  that  the  minor's  discretion  is 
not  to  be  trusted.  Hence  It  requires  a  de- 
cision of  the  parent  or  guardian,  evidenced 
by  writing.  A  parental  decision  not  found- 
ed on  the  circumstances  of  any  particular 
occasion,  hut  applicable  alike  to  all  occa- 
sions, and  measuring  the  supply  of  liquors 
to  be  furnished  by  nothing  but  the  desires 
and  appetites  of  the  child,  is  simply  an 
effort  to  repeal  the  law  pro  tanto.  To 
gire  it  effect  would  be  in  direct  conflict 
witb  the  principle  announced  by  this 
foart,  daring  the  prevalence  of  slavery,  in 
the  rase  of  Beinbart  v.  State,  29  Oa.  622,  in 
which  it  was  held  that  the  master's  dis- 
cretion to  determine  the  quantity  of  spirit- 
uous liquors  necessary  for  the  health  of  a 
slave  could  not  be  delegated.  Consistent- 
ly witb  the  policy  of  the  law,  there  can  be 
no  general  authority  by  the  parent  con- 
ferred upon  any  one  to  furnish  liquors  at 
his  own  pleasure  or  the  pleasure  of  the 
riiild.  The  parent  must  hold  control  of 
the  supply,  both  a«  to  time  and  quantity, 
and  the  written  authority  must  be  special, 
as  contradistinguished  from  general.  It 
must  be  applicable  to  one  occasion  only, 
and  must  be  repeated  separately  for  each 
subsequent  occasion.  Ouce  acted  on.  It  is 
exliansted,  and  is  no  more  authority  for 
subsequent  sapplles  than  if  it  had  never 
existed.  Parental  license  to  run  indeflnlte- 
ly  would, If  granted  by  a  sufficient  number 
of  rash  and  Inconsiderate  fathers,  enable 
one  or  more  drinking  saloons  in  large 
cities  to  flourish  on  the  patronage  of  mi- 
nors alone.  We  think  such  a  license  shows 
on  its  face  an  attempted  evasion  of  the 
law.  It  treats  the  parent  alone  as  inter- 
ested In  the  conduct  of  the  child,  and  Ig- 
nores the  wider  and  more  important  policy 
of  the  statute,  which  Is  to  rear  good  cltl- 
sens  and  conserve  the  public  order  and 
general  welfare  of  the  state.  It  we  are 
correct  in  what  has  been  said,  the  Instru- 
ment relied  upon  as  a  defense  in  this  case 
was  void  upon  its  face.  It  was  no  au- 
thority for  selling  or  furnishing  even  in  a 
single  Instance,  for  it  had  no  limitation  as 
to  time  or  quantity,  and  was  obviously 
Intended  as  a  general  license  rather  than 
as  a  particular  authority.  It  was  an  un- 
limited permit  to  drink  whisky  and  beer  in 
the  bar-room  of  which  the  defendant  was 
one  of  the  proprietors.  We  ha  ve  not  over- 
looked the  case  of  Mascowltz  v.  State,  49 
Ark.  170,  4  S.  W.  Rep.  656,  but,  notwith- 
standing onr  high  respect  tor  the  court 
which  decided  It,  we  cannot  accept  it  as 
a  precedent.  It  refers  to  no  authority, 
and  to  our  minds  its  reasoning  confounds 
the  Just  distinction  between  police  and 
civil  liability,  There  was  no  error  in  ex- 
clnding  the  evidence,  nor  In  refusing  to 
grant  a  new  trial  on  otbtrgruunds.  Judg- 
ment affirmed. 


87 
(Sa  da.  ^4) 


Dixon  v.  State. 


(.awpreme  Con/rt  of  Oeorgia.    March  4,  1891.) 

IlfPaAOHMBHT  or  WlT.<(E88  —  SAI.B8  OV  LiQUOB  TO 

Minors. 

1.  Unless  the  wltoess  has  deceived  and  en- 
trapped the  party  introducing  him,  such  party 
oannet  impeach  his  credit  by  evidence  of  his  pre- 
vious declarations  at  variance  with  his  sworn 
testimony.  This  rule  applies  to  the  state  in 
criminal  prosecutions. 

2.  Written  orders  from  a  parent  to  a  liquor 
dealer,  requesting  him  to  supply  beer  and  whisky 
to  a  minor  whenever  he  wants  them,  are  void. 
They  contravene  the  police  policy  of  section  4&40a 
of  the  Code. 

{Si/Uabua  by  the  Cotirc) 

Error  from  superior  court,  Muscogee 
county:  Smith,  Judge. 

Mta-ttn  &  WorrUI,  for  plaintiff  in  error. 
A.  A.  Carson,  Sol.  Gen.,  for  the  state. 

Blecklrt,  C.  J.  1.  No  doubt  the  court 
erred  in  admitting  the  evidence  of  several 
witnesses  to  the  previous  sayings  of 
Walsh,  thereby  contradicting  a  portion  of 
his  testimony  given  in  as  a  witness  for  the 
state.  He  testified  be  never  told  them  so 
and  so;  they  testified  he  did.  The  only 
relevancy  of  their  evidence  was  to  im- 
peach him.  It  proved  nothing  In  and  of 
Itself  pertinent  to  the  case.  It  was  not 
competent  for  the  state  to  discredit  Its 
own  witness  by  showing  that  he  had 
made  statements  out  of  court  which  be 
denied  while  testifying  for  the  state  in 
court.  This  is  the  rule  applicable  to  par- 
ties generally,  and  there  is  no  good  reason 
why  it  should  not  affect  the  statein  crimi- 
nal prosecutions.  It  was  applied  In  Me- 
Danlel  v.  State,  53  Oa.  253,  without  any 
suggestion  of  a  distinction  between  civil 
and  criminal  cases.  The  C!ode,  §  3869,  an- 
nouncing the  general  rule,  but  dispensing 
with  It  where  the  party  has  been  en- 
trapped by  the  witness,  Is  broad  enough 
to  cover  all  cases  alike.  Here  the  solicit- 
or general  did  not  profess  to  have  been 
entrapped  or  misled. 

2.  iiut  this  error  did  no  harm.  .  The 
state's  case  did  not  rest  on  the  evidence  of 
Walsh  In  any  degree,  bnt  was  established 
by  other  witnesses,  who  proved  the  minor- 
ity of  Willie  Walsh,  and  that  he  was  seen 
drinking  whisky  and  beer  in  the  defend- 
ant's bar-room  in  the  year  18S9.  The  de- 
fendant replied  in  his  statement  to  the 
jury  that  he  never  let  WlUlo  Walsh  have 
whisky  or  beer  until  the  written  orders 
were  given  by  bis  father.  These  orders, 
one  bearing  date  December  8,  1887,  the 
other  September  11,  1888,  were  void  on 
tbeir  face,  being  in  their  terms  too  general 
and  indefinite,  as  we  have  Just  ruled  in 
the  case  of  Gill  v.  State,  ante,  86.  They 
contravene  the  police  policy  of  section 
4540a  of  the  Code.  One  of  them  is  ad- 
dressed to  Dixon  &  Herriug,  the  other  to 
D.  W.  Dixon,  each  of  them  saying: 
"Please  let  my  son  Willie  have  whisky 
and  beer  whenever  he  wants  it."  This 
was  no  judgment  by  the  father  of  the 
needs  and  wants  of  his  son,  but  was  an 
effort  to  delegate  to  the  son  the  power  of 
Judging  for  himself  both  as  to  time  and 
quantity.  The  policeman  appointed  by 
law   cannot    abdicate  nor  delegate  tala 
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AinctioDB  to  tbe  person  over  whom  they 
are  to  be  exercised.  The  verdict  of  the 
]ury  was  correct,  and  so  was  tbe  refusal 
of  the  court  to  grtuit  a  new  trial.  Jud$:- 
ment  afflrnied. 


(at  Oa.  SU) 

Seats  t.  Georgia,  M.  &  O.  R.  Co. 

(Supreme  Court  of  Qeorgia.    March  18,  1891.) 

Death  bt  Wbonopol  a.cT  —  Contbibutoht  Kbo- 

LIOENCB. 

Under  the  plain  provisions  of  onr  statntes, 
a  widow  cannot  recover  damages  from  a  railroad 
company  for  Uie  killing  of  her  husband  when  it 
appears  that,  hy  ordinary  care,  he  could  have 
avoided  the  Idlling,  and  that  his  death  was 
caused  hy  liis  own  negligence.  Code,  H  2972, 
8034. 

(Syllabua  bu  Lumpkin,  J.) 

Error  from  superior  court,  Harris  coun- 
ty ;  Smith,  Judge. 

Thornton  &  Cameron,  tor  plain  tlB  in  er- 
ror. Goetcbias  &  Cbappell,  for  defendant 
in  error. 

Feb  CuaiAM.    Judgment  affirmed. 


(86  Oa.  S13) 

Harrison  et  aL  v.  Perry. 
(Supreme  Cov/rt  of  Oeorgia.    March  16,  1891.) 

COMPBTBXOT  OF  WITNESS — ISTEKEST. 

1.  The  main  issue  in  an  action  of  ejectment, 
brought  by  the  heirs  of  the  grantee  named  in  a 
certain  deed,  being  trhether  or  not  ttiis  deed  was 
delivered  to  such  grantee,  she  being  dead  when 
the  case  was  tried,  the  defendant,  who,  though 
not  by  name  a  party  to  the  deed,  was  at  the  time 
it  was  signed  the  owner  of  a  perfect  equity  in 
the  land  covered  thereby,  and  participated  in 
negotiations  relating  to  its  being  signed  by  one 
who  held  the  legal  title,  and  to  the  disposition 
made  of  it  after  it  was  signed,  was  not,  under 
the  evidence  act  of  1866,  a  compet«nt  witness  to 
prove.  In  bis  own  favor,  facts  tending  to  show  its 
non-delivery. 

2.  The  maker  of  such  deed,  not  being  a  party 
to  the  case,  was,  under  said  act,  a  competent  wit- 
ness to  testify  against  his  own  interest  as  to  facts 
connected  with  the  delivery  or  non-delivery  of 
the  deed. 

(Sf/Uabue  by  Che  Court.) 

Error  from  superior  court,  Harris  coun- 
ty; S.MITU,  Jud>;e. 

C.  J.  Tburntoa,  for  plaintiffs  In  error. 
L.  L.  StHoford  and  Martin  &  Worrtll,  for 
defendant  In  error. 

Lumpkin,  J.  It  appears  from  the  evi- 
dence in  this  case  that  one  J.  J.  W.  Big- 
Kers  at  one  time  owned  the  land  in  dis- 
pute. Ho  bargained  said  lanil  to  J.  B. 
Perry,  taking  Perry's  promissory  note  in 
payment  for  tbe  same,  and  delivering  to 
Perry  ble  bond  for  titles.  Afterwards 
Ferry  paid  tbe  full  amount  of  tbe  purchase 
money.  The  plaiutiffs,  who  were  the  lielrs 
at  law  of  Mary  L.  Harrison,  a  daughter 
of  J.  B.  Perry,  relied  upon  a  de«!d  Bigued 
by  Diggers,  which  purported  to  convey 
tbe  land  to  said  Mary  L.  Harrison.  The 
main  dispute  in  tbe  case  was  whether 
or  not  this  deed  had  over  been  delivei-ed. 
For  tbe  plaintiffs  it  was  contended  the 
proof  showed  that  after  Perry  had  paid 
for  tbe  land  he  surrendered  the  bond  for 
titles  to  Biggers,  and  procured  Biggers 
to   make    the    deed   called   for   by   said 


bond  directly  to  bis  daughter,  the  said 
Mary  L.,  or  that  after  said  deed  was  so 
made  and  delivered  Perry  acquiesced  in 
and  ratified  what  had  been  done.  Qn  the 
other  hand,  tbe  contention  of  the  defend- 
ant  was  that,  after  he  bad  paid  the  pur- 
chase money  to  Biggers,  Perry's  wife,  who 
was  old  and  very  ill,  and  who  desired  that 
the  land  should  be  conveyed  to  her  daugli- 
ter,  the  said  Mary  L.,  requested  Biggers 
BO  to  do,  and  that  be  accordingly  made 
out  and  signed  the  deed  to  gratify  the  old 
lady,  but  did  not  deliver  It  to  the  daugh- 
ter; that,  on  tbe  contrary,  be  delivered  it 
to  tbe  defendant  Perry,  stating,  at  the 
time,  that  he  had  made  tbe  deed  to  Mary 
to  gratify  old  Mrs.  Perry;  that  it  was 
wrong  to  so  make  it,  but  for  him  (the  de- 
fendant) to  take  it  and  keep  it,  and  not 
deliver  it  to  Mary,  nud  at  the  proper  time 
he  (Biggers)  would  make  the  defendant 
Perry  a  title  to  tbe  laud  in  conformity  to 
tbe  bond ;  that  with  tbts  understanding 
be  (Perry)  took  tbe  deed  from  Biggers, 
and  surrendered  to  tbe  latter  bis  bond 
for  titles;  that  said  deed  never  was  de- 
livered, but  was,  without  the  knowledge 
or  consent  of  the  defendant  Perry,  ai>- 
stracted  from  bis  bouse  and  put  upon  rec- 
ord. 

1.  On  the  trial  the  defendant,  Perry,  was 
offered  as  a  witness  to  prove  tbe  facts 
above  recited,  in  hiH  own  defense;  and  tbe 
first  question  presented'for  our  determina- 
tion is  whether  or  not.  under  the  evidence 
act  of  1S06,  which  was  in  force  at  tlie  time 
of  said  trial,  he  was  a  competent  witness 
for  such  purpose.  We  tbinK  be  should 
have  been  excluded,  both  under  the  letter 
and  spirit  uf  that  act.  In  the  first  place 
he  was  a  party  to  the  case,  and  bad  n  di- 
rect personal  and  pecuniary  interest  in 
tbe  result  of  it.  The  contest  was  between 
bim  and  the  heirs  at  law  of  his  deceased 
daughter,  Mary  L.  Harrifon.  and  the  effect 
of  his  testimony,  if  admitted,  was  to 
break  down  and  destroy  tlie  validity  of 
the  paper  which  purported  on  its  face  to  be 
a  deed  from  Biggers  conveying  the  land  in 
dispute  to  lier,  under  whom  tliese  plaintiffs 
claimed  title.  Moreover,  we  think  that, 
under  the  undisputed  facts  disclosed  by 
this  record.  Perry  should  be  treated  as  a 
party  to  the  deed  itself.  It  Is  true  be  was 
not  a  party  tbpreto  In  name,  but  tbe  facts 
show  be  had  bought  tbe  land  from  Big- 
gers, bad  paid  the  full  purchase  money 
therefor,  and  had  surrendered  to  Biggers 
bis  bond  for  titles.  While,  therefore,  Big- 
gers held  the  legal  title,  tbe  actual  owner- 
ship of  the  property  was  in  Perry,  and 
if  no  dispute  bad  arisen  as  to  the  validity 
or  delivery  of  the  deed  Perry  would  stand 
In  the  same  attitude  as  If  be  bad  taken  a 
deed  from  Biggers.  and  then  blms^'If  made 
a  deed  of  gift  to  his  daughter.  The  deed 
from  Biggers  was  signed  by  bim, and  duly 
attested  according  to  law  On  its  face  it 
purports  to  have  lieen  signed,  sealed,  and 
delivered,  and  such,  therefore,  is  the  legal 
presumption.  It  was  incumbent  on  Perry 
to  overcome  bis  presumption,  and  this  he 
sought  to  do  by  bis  own  testimony,  which 
we  do  not  tblnk  should  be  allowed.  If 
plaintiffs'  theory  is  true,  bis  position  in 
tbe  case  Is,  for  all  practical  purposes,  pre- 
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dsely  the  same  as  It  be,  having  the  legal 
title,  had  made  out  and  signed  a  deed 
conveying  the  land  to  his  daughter,  and 
was  cjaitning  that  such  deed  bad  never 
been  delivered  to  her.  Trea  ting  him ,  there- 
fore, not  only  as  an  interested  party  to 
the  caee,  but  also  as  substantially  a  party 
to  the  contract  itself  which  wa8  in  issue 
and  on  trial,  be  could  not  brea){  down 
plain  tllTs'  theory  by  his  own  testimony, 
and  is  excluded  from  testifying,  under  the 
first  exception  to  the  evidence  act  of  1866, 
which  reads  as  follows:  "Where  one  of 
the  original  parties  to  the  contract  or 
cause  of  action  in  issue  or  on  trial  is  dead, 
or  is  shown  to  the  court  to  be  insane,  or 
where  an  executor  or  administrator  is  a 
party  in  any  suit  on  a  contract  of  his  tes- 
tator or  intestate,  the  other  party  shall 
not  be  admitted  to  testify  in  bis  own  fa- 
vor. "  Code,  §  3854,  par.  1.  And  this  is 
true  whether  the  word  "  party, "  last  used 
In  the  exception  quoted,  means  party  to 
the  case,  or  party  to  the  contract;  be- 
cause, as  we  have  endeavored  to  show. 
Perry  was  really  a  party  to  both. 

2.  The  defendant  also  ottered  Biggers  as 
a  witness  to  prove  the  alleged  facts  above 
recited  as  to  the  non-delivery  of  the  deed. 
In  our  opinion,  Biggers  was  a  competent 
witness  for  this  purpose.  He  was  not  a 
party  to  the  case,  and  had  no  immediate 
intereht  In  the  result  thereof.  It  was  his 
ultimate  interest  that  the  deed  in  question 
should  be  sustained,  because  it  contained 
a  warranty  of  the  title  from  himself  to 
Mrs.  Harrison.  If  her  heirs  prevailed  in 
this  suit  bis  warranty  would  be  thus  es- 
tablished, and  he  would  be  freed  from  fur- 
ther liability  thereon.  If  they  failed  to  re- 
cover, he  might  become  liable  to  her  heirs 
in  an  action  for  a  breach  of  this  warranty. 
It  appeare  from  the  record  that  in  no 
event  could  he  be  further  liable  to  Perry. 
Perry  had  voluntarily  surrendered  to  Big- 
gers his  bond  for  titles:  bad  accepted  from 
Biggers  the  deed  In  dispute;  and,  no  mat- 
ter whether  the  same  was  delivered  or  not 
delivered  to  Mrs.  Harrison,  the  conduct  of 
Perry  had  estopped  him  from  asserting 
any  further  demand  against  Biggers  con- 
cerning this  land.  When,  therefore,  Big- 
gers was  offered  to  prove  circumstances 
which,  if  true,  would  tend  to  defeat  a  re- 
covery by  the  heirs  at  law  of  Mrs.  Harri- 
son, be  was  testifying  against  bis  own  in- 
terest; because.  It  they  failed  to  recover 
the  land,  ho  was  at  least  putting  himself 
in  a  position  where  they  might  make  him 
liable  upon  the  warranty  in  the  deed.  In 
the  exception  to  the  evidence  act  of  1866, 
above  quoted,  no  witness  is  prohibited 
from  testifying  against  his  own  interest. 
The  lawslmply  says  that  witnessescoming 
within  such  exception  shall  not  be  allowed 
to  testify  In  their  own  favor.  It  may  be 
said  that, it  an  action  at  law  was  brought 
by  the  heirs  of  Mrs.  Harrison  against  Big- 
gers upon  the  warranty  in  said  deed,  he 
would  not  be  permitted  as  a  witness  to 
testify  to  the  identical  facts  which  be  was 
ottered  to  prove  in  the  case  now  pending; 
and  no  doubt  this  is  true,  but  for  the  man- 
itest  reason  that  In  such  an  action  Biggers 


would  then  have  a  direct  interest  In  the 
result  of  that  case,  and  be  would  be  for- 
bidden by  the  law  from  testifying  to  facts 
which  would  aid  in  bis  defense  thereto,  be- 
cause, under  those  circumstances, such  tes- 
timony would  be  in  his  own  favor.  In  the 
present  case  this  reason  dues  not  apply, 
and  we  think,  for  the  reasons  already  giv- 
en, he  was  a  competent  witness  to  prove 
the  acts  recited.  It  will  be  observed  that 
our  rulings  in  this  case,  as  to  both  the 
witnesses  Perry  and  Biggers,  are  based 
upon  the  language  of  the  statute  in  con- 
nection with  the  facts,  wltliont  reference 
to  previous  adjudications  of  this  court  up- 
on questions  arising  under  this  act.  It 
seems  so  clear  that  our  rulings  in  this  casa 
can  be  safely  made  in  the  manner  stated, 
thatwe  deem  it  unnecessaryto  reviewand 
endeavor  to  harmonize  the  various  decis- 
ions already  made  upon  this  act,  the  more 
especially  as  a  new  act  has  been  passed 
upon  the  subject,  which  we  trast  will  re- 
lieve the  courts  from  many  of  the  embar- 
rassments and  difficulties  experienced  un- 
der the  act  of  1866.  Judgment  reversed. 


(8t  Qa.  763) 
McLBNDON  V.  HOLLIS. 

(Supreme  Court  of  Oeorgia.    March  4,  1891.) 

Error  from  superior  court,  Talbot 
county;  Smith,  Judge. 

Willis  <&  Matthews,  for  plaintiff  in  error. 
Henry  Persons  and  M.  Bethuae,  for  de- 
fendant In  error. 

Simmons,  J.  This  case  was  not  brought 
here  in  compliance  with  the  act  approved 
November  11,1889;  and  as  that  act  pro- 
vides that  no  case  shall  be  brought  here 
by  bill  of  exceptions,  except  in  the  manner 
prescribed  therein,  we  ore  without  juris- 
diction to  bear  and  determine  the  case 
made  in  this  bill  of  exceptions.  Writ  of 
error  dismissed. 


Weems  V,  Jones. 


(86  Qa.  760) 


Same  v.  American  Moktq.  Co.  of  Scot- 
UANO,  Limited. 

(Supreme  Court  of  Oeorgia.    Uarch  4,  1891.) 
UsuKT— Commission  to  Aoent. 

Where  the  lender  of  money  neither  takes, 
nor  contracts  to  take,  anything  beyond  lawful 
interest,  the  loan  is  not  rendered  usurioas  be- 
cause the  borrower  contracts  with  ooe  engaged  in 
the  business  of  procuring  loans  to  pay  him  out  of 
the  loan  for  bis  services,  and  does  so  pay  him, 
the  lender  having  no  interest  in  such  ouainess 
or  its  proceeds. 

Error  from  superior  court,  Chattahoo- 
chee county;  S^ith,  Judge. 

E.J.  Wynu  and  C.J.  Thornton, tor  plain- 
tiff in  error.  W.  E.  Simmons,  for  defend- 
ant in  error. 

Simmons,  J.  The  material  facts  in  both 
of  these  cases  are  the  same,  and  both  are 
ruled  by  the  case  of  Merck  v.  Freehold  Co., 
79  Ga.  213,  7  S.  £.  Bep.  265.  Judgment 
afiBrmed. 
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State  t.  Stubbs. 

(Siupreme  Court  of  North  Ca/roUna.    April  14, 
1891.) 

Adultbbt— Admissibiutt  oj  Evidenob — Bwm- 

CIENCT  OF  IhDIOTMKHT. 

1.  On  an  indictment  for  adultery,  evidenoe 
of  a  declaration  of  the  feme  defendant,  made  aft- 
er the  offense  charged,  but  not  as  part  of  the  res 

gesUB,  that  her  brother  bad  driven  her  from 
ome,  and  her  father  had  paid  the  male  defend- 
ant to  lake  her  on  his  farm  as  a  work-hand,  was 
inadmissible. 

2.  Where  the  male  defendant  testified  that 
be  had  heard  the /erne  defendant's  father  order 
her  to  leave  his  house,  it  was  not  material  error 
to  exclude  his  testimony  that  he  had  seen  let- 
ters firom  her  father  and  brother,  declaring  that 
she  could  not  stay  there. 

8.  Evidenoe  that  the  defendants  had  been 
seen  drivini;'  together  since  the  prosecution  began 
was  admissible  when  received  with  other  evi- 
dence tending  to  show  their  adulterous  associ- 
ation. 

4.  An  indictment  charging  that  defendants 
"nnlawfuUy  did  associate,  bed,  and  cohabit  to- 
gether, and  then  and  there  did  commit  fornica- 
tion and  adultery,  contrary  to  the  form  of  the 
statute,"  etc,  and  tbat  ttey  "were  not  united  to- 
gether in  marriage, "  implies  that  they  did  "lewd- 
ly and  lasciviously  associate, "  as  forbidden  by 
Code  IT.  0.  i  1041,  and  sufficiently  charges  the 
offense. 

Appeal  from  superior  court,  Catawba 
county ;  Abmfikld,  Judge. 

Tbe  defendaut  (appellant)  and  a  feme 
defendant,  wbo  did  not  appeal,  were  in- 
dicted (or  tbe  otfenae  ot  fornication  and 
adultery,  and  pleaded  not  gruUty.  There 
waa  a  trial  and  verdlctof  guilty,  and  Judg- 
ment tliereon,  trom  which  the  male  defend- 
ant appealed  to  this  court.  Code  N.  C.  § 
1041,  provides  that  "If  any  man  and  wo- 
man, not  being  married  to  each  other, 
shall  lewdly  and  lasciviously  aasociate  and 
cohabit  together,  they  shall  be  guilty  of  a 
misdemeanor. " 

Tbe  Attorney  General,  for  tbe  State. 

Mebrimon,  C.  J.  Tbe  Ame  defendant, 
on  tbe  crosa-examinatlon  of  a  witness  for 
tbe  state,  asked  the  latter  whether  on 
some  occasion  while  she  was  in  possession 
of  property  of  the  male  defendant,  and  be- 
fore the  indictment,  she  bad  not  told  the 
witness  that  her  brother  had  driven  her 
from  home,  and  tbat  her  father  had  paid 
tbe  male  defendant,  who  had  married  her 
cousin,  to  take  her  on  his  farm  as  a  work- 
band.  The  question  had  reference  to  dec- 
larations of  theftinedefendant,  made  after 
the  offense  charged  in  tbe  indictment.  The 
evidence,  if  material,  was  properly  reject- 
ed. What  a  party  says  exculpatory  of 
himself  after  the  offense  was  committed, 
and  not  part  of  the  n^s  geatte,  is  not  evi- 
dence for  liira;  otherwise  he  might  make 
evidence  for  himself.  State  v.  Mc.\air,  93 
N.  C.  62S,  and  cases  there  cited;  State  v. 
Ward,  103  N.  C.  419,  8  S.  E.  Kep.  814:  State 
V.  Moore.  104  N.  C.  744, 10  S.  E.  Rep.  183. 
The  appellant  testified  in  his  own  behalf, 
and  was  asked  if  he  had  not  heard  the  feme 
defendant's  father  order  her  to  leave  his 
house,  and  if  he  had  not  seen  letters  from 
her  father  and  brother,  declaring  she  could 
not  stay  at  her  father's  house.  Dpon  ob- 
Jectiba  tbe  court  excluded  reference  to  tbe 
letters.    Tbe  evidence  seems  to  have  been 
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of  slight  importance,  and  tbe  mere  men- 
tion of  letters  was  simply  cumulative.  If 
evidence  at  till.  The  exclusion  of  such 
mention  was  in  any  view  of  it  too  slight 
to  constitute  ground  for  a  new  'trial. 
Wblteburst  v.  Hyman,  90  N.  C.  487;  Mc- 
Qowan  v.  Bailroad  Co.,  9.5  N.  C.  417;  Liv- 
ingston V.  Dnnlap.  99  N.  0.268,6  8.  E.  Rep. 
200.  Tbe  state  produced  evidence  tending 
to  show  that  the  defendants  had  been  seen 
driving  together  since  the  prosecution  be- 
gan, and  this  was  received,  in  connection 
with  other  evidence,  going  to  show  their 
lascivious  association  within  two  years 
next  before  this  action  began.  As  to  this 
evidence  the  court  instructed  thejury  "  that 
they  could  only  find  the  defendants  guilty 
upon  proof  ot  this  association— bedding 
and  cohabiting  with  each  other — within 
two  years  next  before  the  finding  of  the 
bill  of  Indictment,  but  that  tbe  evidence 
offered  ot  acts  before  tbat  time,  and  also 
acts  after  tbe  finding  of  the  bill  of  indict- 
ment, should  be  considered  by  them  as  ex- 
plaining the  relation  ot  the  parties  within 
the  two  years  preceding  the  finding  of  tbe 
bin. "  This  is  assigned  as  error.  The  ob- 
jection is  unfounded.  The  evidence  ob- 
jected to  was  received  in  connection  with 
other  pertinent  evidence,  and  as  tending 
in  some  degree  to  prove  the  adulterous 
character  of  the  association  of  the  par- 
ties. State  V.  Guest,  100  N.  C.  410,  6  S.  E. 
R-^p.  25:< ;  State  v.  Wheeler,  104  N.  C.  893, 10 
S.  E.  Rep.  491. 

The  motion  In  arrest  of  Judgment  can- 
not be  allowed.  The  indictment  sufficient- 
ly charges  the  substance  ot  the  otteuse.  It 
does  not  charge  in  tbe  terms  ot  the  stat- 
ute, as  regularly  it  should  do,  that  the  de- 
fendants did  "lewdly  and  lasciviously  as- 
sociate, "etc.  ;  but  it  does  chargethatthey 
"unlawfully  did  associate,  Ijed.and  cohab- 
it together,  and  then  and  there  did  com- 
mit fornication  and  adultery,  contrary  to 
the  form  ot  the  statute,"  etc.,  and  it  also 
charged  that  they  were  "not  united  to- 
gether In  marriage. "  All  this  must  Imply 
that  they  did  "lewdly  and  lasciviously  as- 
sociate." State  V.  Lashley,  84  N.  C.  754. 
It  is  always  saterand  better  to  charge  the 
statutory  offense  in  the  words  ot  tbe  stat- 
ute when  this  can  be  conveniently  done, 
but  when  tbe  offense  is  charged  substan- 
tially In  all  respects  thelndlctment  must  be 
upheld  as  sufficient.  There  is  noerror,and 
the  judgment  must  be  affirmed. 


AsBBT  T.  Page. 


a08  N.  C.  6) 


(Supreme  Cofu/rt  af  North  Carolina.   April  14, 
1891.) 

Appbai. — Rbvbbsal — ^PBOCEBDinas  Bblow  —  Cus- 

TODT  OP  CaiLD. 

1.  On  application  by  a  mother  for  the  appren- 
ticeship of  her  minor  child,  the  superior  court 
afBrmed  the  action  of  the  clerk  In  apprenticing 
the  child  to  defendant,  against  the  mother's 
wishes.  Held,  that  a  reversal  of  this  decision 
by  the  supreme  court  nn  appeal,  which  did  not 
render  a  final  judgment  in  the  matter,  but  simply 
remanded  the  cause  fur  a  new  trial  to  the  court 
below,  did  not  warrant  tbe  mother  in  instituting 
habeas  corpus  proceedings  to  regain  tbe  custody 
ot  the  child  from  defendant,  as  the  order  of  the 
superior  court  apprenticing  the  child  to  him  stlU 
remained  in  force. 
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9.  The  rovnnal  by  the  sapreme  court  of  that 
jndgment  of  the  saperior  court,  on  tbe  ground', 
tb«t.tbe'facts  found  did  not  warrant  the  Judg- 
ment that  tiie  mother  was  not  entitled  to  the  cus- 
tody of  her  child,  does  not  preclude  the  superior 
oonrt,  on  a  new  trial,  from  hearing  additional 
testimony,  nor  from  finding  the  facts  in  accord- 
ance therewith. 

3.  A  finding  by  the  court  on  such  additional 
evidence,  that  the  mother  is  a  woman  of  bad 
character,  and  not  a  fit  person  to  have  the  cus- 
tody of  the  child,  whose  father  is  dead,  brings 
the  case  within  Acts  N.  C.  1889,  c.  169,  §  2,  pubd. 
4,  and  authorizes  the  apprenticeship  of  the  child 
to  a  stranger. 

Appeal  from  McCorkle,  J.,  at  fall  term, 
189U,  of  Stokee  saperior  conrt.  This  case 
was  brought  here  by  a  former  appeal^  and 
is  reported  in  106  N.  C.  328. 11  8.  E.  Rep. 
283,  when  this  court  found  error  In  the 
ruling  below.  On  2l8t  of  May,  1890,  soon 
after  said  opinion  had  l>een  filed,  and  be- 
fore the  next  succeeding  term  of  Stokes  sa- 
perior court,  the  plaintiff  sued  out  a  peti- 
tion of  babeiia  corpus,  which  defendant 
snswerpd  26th  May,  but  by  successive  con- 
tiunances  the  matter  went  over  to  tbe  fall 
term,  at  which  time  the  court  heard  ad- 
ditional affidavits  from  tbe  defendant,  the 
plaintifl  excepting.  Counter-affidavits 
were  then  oflered  by  the  plaintiff.  The 
court  found  as  facts  that  the  plaintiff  had 
three  bastard  children  (one  of  them  the 
child  in  controversy)  before  her  present 
marriage;  that  she  Is  a  woman  of  bad 
character  for  virtue  and  morality,  and 
that  sbe  Is  not  a  fit  person  to  have  the 
custody  of  the  child ;  that  tbe  defendant  Is 
a  man  of  good  moral  character,  and  a 
sDltable  person  to  have  the  custody  of  It; 
and  remanded  it  to  htm  by  virtue  of  the 
apprenticeship  heretofore  mnde  by  the 
clerk  of  the  superior  court.  The  plaintiff 
appealed,  and  assigned  as  error:  (1) 
That  tbe  conrt  erred  in  bearing  additloniil 
evidence  as  the  matter  was  res  Judicata.; 
(2)  that  by  virtue  of  tbe  decision  of  the 
sapreme  court  the  plaintiff  was  entitled  to 
judgment  directing  the  child  to  be  deliv- 
ered to  her;  (3)  that  the  child  did  not 
come  nnder  any  of  the  provisions  of  chap- 
ter 169,  Acts  1889,  and  plaintiff  was  enti- 
tled to  Its  custody ;  (4)  that  by  virtue  of 
said  act.  and  in  the  status  of  tbe  caase, 
tbe  court  had  no  Jurisdiction  to  pass  upon 
the  right  and  propriety  of  allowing  the 
defendant  to  bold  tbe  custody  of  the  child. 
Tbe  cause  was  submitted  in  this  court  on 
printed  briefs,  without  oral  argument,  by 
counsel,  under  rule  10. 

A.  M.  Stack,  for  appellant.  W.  W.  King, 
for  appellee. 

Clabk,  J.,  {after  stating  tbs  facts  as 
above.)  The  decision  of  this  court  on  the 
former  bearing  (106  N.  C.  328.11  S.  E.  Rep. 
283)  was  that  there  was  error  I[>ecau8e  tlie 
facts  as  found  by  the  court  below  did  not 
bring  the  case  within  any  of  the  five 
classes  which  the  clerk  was  authorized  to 
apprentice  by  chapter  169,  Acts  18W. 
There  was  no  final  judgment  here,  and  the 
cause  stood  on  the  docket  of  the  court  be- 
low for  a  new  trial  at  the  first  term  held 
alter  the  certificate  was  sent  down  from 
this  conrt.  Acts  1887,  c.  192,  §8.  Tbe  at- 
tempted Aa/iexs  ooivffs  proceeding  was  Ir- 


regular, as  the  defendant  had  possession 
of  the  child  under  tbe  order  of  tbe  court, 
(Code.  §§  1645,  1616.)  and,  though  this 
court  bad  held  there  was  error,  no  judg- 
ment had  been  given  for  plaintiff  on  tbe 
merits,  and  the  matter  stood  for  proper 
action  at  the  next  term.  The  babeas  cor- 
pus proceeding  seema  to  have  been  in  the 
nature  of  a  petition  In  the  cause;  It  could 
serve  no  purpose,  and  may  be  treated  as 
mere  surplusage. 

The  plaintiff  contends,  however,  that 
the  opinion  of  this  conrt  was  a  finality, 
and  that  It  was  error  in  the  court  below 
to  hear  additional  testimony.  To  this  we 
do  not  assent.  This  court  decided  that 
the  facts  found  did  not  warrant  the  judg- 
ment that  the  plaintiff  was  not  entitled 
to  the  custody  of  the  child.  It  was  com- 
petent for  the  court  below  to  hear  any  ad- 
ditional testimony,  and  it  w«is  Its  duty  to 
find  the  facts  before  entering  Its  judgment. 
In  Jones  v.  Swepson.  the  court  had,  on 
the  former  appeal,  (79  N.  C.  510.)  held  that 
there  was  error,  and  the  court  on  the  sec- 
ond appeal  (94  N.  C.  700)  say,  (Smith,  C. 
J.,)  in  pasuing  upon  the  same  point  now 
before  us:  "  We  think  It  clear  that  a  new 
trial  awarded  for  some  vitiating  Ul^al 
rnllng,  whicb  ma.v  be  reasonably  supposed 
to  have  influenced  the  verdict,  reopens  the 
controversy  for  the  admission  of  any  evi- 
dence that  is  Itself  competent,  and  ought 
to  have  been  received  If  offered  at  the  first 
trial.  This  Is  equally  true  when  the  judge 
assumes  the  function  of  passing  upon  the 
evidence  and  determining  tbe  facts  npou 
which  the  judgment  Is  founded."  The  de- 
cision of  this  court  that  there  was  error 
had  the  effect  to  set  aside  the  former  de- 
cision, and  the  cause  stood  for  trial  on  the 
merits  de  novo.  The  present  case  and  the 
one  just  cited  differ,  therefore,  somewhat 
from  Jones  v.  Thome,  SO  N.  C.  72;  Sander- 
son V.  Dally,  83  N.  C.  67;  Mabry  v.  Henry, 
Id.  298;  Roulhac  V.Brown, 87  N.C.  1;  Pas- 
our  V.  Llnoberger,  90  N.  C  159;  WIngo  v. 
Hooper,  98  N.  C.  482,  4  S.  E.  Rep.  463;  and 
the  like.  In  those  cases  certain  Interlocu- 
tory orders  as  to  refusing  injunctions  ap- 
pointing receivers,  vacating  attachments, 
and  the  like,  were  held  to  be  res  Judica- 
ta, unless  atfldavits  were  presented  show- 
ing additional  facts  subsequently  trans- 
piring, or.  at  least,  facts  making  an  en- 
tirely different  ground  forthe  relief  already 
refused.  Here  the  court  ou  appeal  has  ad- 
judged that  the  facts  found  did  not  war- 
rant the  judgment,  and  on  the  new  trial 
the  appellee  has  made  out  a  stronger 
case. 

The  present  finding  of  the  court  below, 
upon  the  additional  evidence  offered.  Is 
that  tbe  plaintiff  Is  a  woman  of  bad  char- 
acter, and  not  a  fit  i)erson  to  have  tbecus- 
tody  of  the  child,  who  Is  without  a  father. 
This  brings  the  case  within  the  fourth 
subdivision  of  section  2,  c.  169.  Acts  1S8U,  and 
theclerk  was  aiithorlised  to  apprentice  the 
child  to  tbe  defendant.  This  being  an  ap- 
peal to  tbe  superiorcoartfrom  tbe  cierK,  It 
was  competent  for  the'  judge.  Instead  of 
sending  the  case  back  to  the  clerk,  to  pro- 
ceed to  hear  and  determine  the  mutters 
in  controversy  himselt.    Acts  1887,  c.  276. 

No  error. 
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FoLPS  V.  Mock. 

(Supreme  Cowrt  of  North  Carolina.   April  14, 
1891.) 

Flbadimo  and  Frooi^-Vabiakos. 
A  complaint  slleged  defendant's  indebt- 
edness for  serrioes  rendered  from  March  1,  1881, 
to  November  15,  1889,  in  the  sum  of  $15  per 
month.  The  answer  denied  the  allegations, 
pleaded  the  statute  of  limitations,  and  set  up  a 
counter-claim  for  board.  Plaintiff's  reply  al- 
leged that  defendant  agreed  in  consideration  of 
the  services  named  to  board  plaintiff,  and  leave 
him,  all  his  property  at  his  decease;  but  that  on 
November  15,  1889,  defendant  dismissed  him  from 
service.  On  the  trial  plaintiff  testified  that  he 
hired  to  defendant  in  1881,  and  was  to  be  paid 
whatever  was  right,  and  worked  a  year;  that  in 
1883  he  made  a  contract  with  defendant  to  stay 
with  him  as  long  as  defendant  lived,  he  to  make 

filaintifl  heirtoall  his  property;  and  that  plaintiff 
Ived  with  him  for  five  years,  when  defendant 
discharged  Mqi.  Plaintiff  testified  his  services 
were  worth  from  $20  to  $35  per  month.  Held, 
that  the  allegations  of  the  complaint  were  broad 
enough  to  cover  evidence  given  of  the  special 
contract  set  up  In  the  replication. 

Appeal  from  Meurimon,  J.,  at  spring 
term,  1S91,  of  Alexander  superior  court. 
The  complaint  alleged  "that  defendant  is 
Justly  Indebted  to  the  plaintiff  in  the  sum 
of  eighteen  hundred  dollars  for  services 
performed  by  the  plaintiff  for  the  defend- 
ant as  miller  in  defendant's  mill,  and  for 
attending  defendant's  fishery,  and  forKerv- 
Ices  on  defendant's  farm,  from  the  first 
day  of  March,  18S1.  to  the  15th  day  of  No- 
vember, 1889,  at  $25  per  month, "and  a  de- 
mand and  refusal  to  pay.  The  answer 
denied  the  allegations  of  the  complaint, 
pleaded  the  statute  of  limitations,  uud  n 
counter-claim  for  board  and  lodgingfor  the 
time  specified  In  the  complaint.  The  plain- 
tiff filed  a  replication  to  the  defendant's 
pleas  of  the  statute  of  limitations  and 
counter-claim,  setting  out  that  defendant 
agreed,  in  consideration  of  services  named, 
and  which  plaintiff  has  rendered,  the  de- 
fendant would  board  him,  and  would  con- 
vey him  all  the  property  which  he  (defend- 
ant) luleht  own  at  his  death ;  that  on  No- 
vember 15, 1889,  the  defendant  dismissed  the 
plaintiff  from  his  service,  declined  to  allow 
him  to  proceed  further  under  the  contract,, 
and  denied  its  existence;  and  thereupon 
the  plaintiff  brought  this  action  for  the 
value  of  the  services  actually  rendered  by 
the  plaintiff.  By  consent  the  following 
Issue  was  submitted.  "Is  the  defendant 
indebted  to  the  plaintiff?  If  so,  in  what 
sum  ?  "  The  plaintiff  was  offered  as  a  wit- 
ness in  his  own  behalf,  and,  after  objection 
by  defendant,  which  was  overruled  by 
the  court,  testified  as  follows:  "I  hired  to 
defendant  In  1861.  Worlied  one  year  under 
this  contract.  He  was  to  pay  me  what- 
ever was  right.  No  agreed  price.  Sawed 
for  him.  I  made  a  contract  with  defend- 
ant in  1883.  He  sent  for  me  to  go  over  to 
the  mill  to  see  him.  He  wanted  me  to 
stay  with  him  as  long  as  he  lived,  and  be 
would  make  me  an  heir  to  everything  be 
bad,  and  I  agreed  to  do  it.  Went  to  his 
bouse,  and  stayed  there  with  him  five 
years.  Attended  to  his  mill,  attended  to  his 
ferry  and  fishery,  and  did  other  things.  I 
quit  in  1889, in  November.  Defendant  made 
lue  quit.  He  cursed  me,  and  drew  his  stick 
on  me,  and  told  me,  '  Damn  you,  you  have 
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to  get  away,  and  I'll  get  somebody 
that  will  attend  to  my  business.'  He 
boarded  me.  This  was  a  part  of  the 
agreement.  My  services  were  worth  $20 
to  $23  per  month. "  This  evidence  was  ob- 
jected to  by  defendant  "under  the  plead- 
ings as  they  stood,  unamended.  The 
plaintiff  did  not  ask  leave  to  amend,  nor 
was  any  amendment  of  the  pleadings 
made  then  or  at  any  time."  The  court, 
upon  the  authority  of  Stokes  v.  Taylor. 
104  N.  C.  394,  10  S.  E.  Rep.  .566,  overruled 
the  objection,  and  defendant  excepted. 
The  plaintiff,  without  objection  by  defend- 
ant, abandoned  any  claim  for  services 
rendered  under  the  contract  for  1881,  and 
sought  only  to  recover  for  servicss  ren- 
dered under  the  contract  of  1888.  There 
was  other  evidence  tending  to  show  how 
long  plalntlR  served  defendant,  and  the 
value  of  his  services.  The  defendant  of- 
fered evidence  tending  to  show  an  agree- 
ment in  1881  that  plaintiff  was  to  receive 
as  compensation  a  part  of  the  mill  tolls; 
that  he  left,  and  when  he  returned  in  1883, 
and  went  to  work,  nothing  was  said 
about  terms,  and  plaintiff  left  voluntarily 
In  1889.  The  court  charged  the  Jury  (1) 
that  if  the  contract  was  as  alleged  by  the 
plaintiff  in  his  replication,  then,  unless  the 
plaintiff  was  ready  and  wllliug  to  perform 
his  part  of  the  contract,  and  was  prevent- 
ed from  doingso  by  defendant, they  vrould 
answer  the  issue  "No."  (2.)  If  such  con- 
tract existed,  and  plaintiff  wos  ready  and 
willing  to  perform  his  part,  but  was  pre- 
vented by  defendant,  plaintiff  is  entitled 
to  recover  the  value  of  his  services,  less 
such  sums  as  had  been  paid  him,  and  the 
value  of  such  tolls  or  proceeds  of  such  as 
he  may  have  retained ;  and  that  he  was 
not  barred  by  the  statute  of  limitations 
as  to  any  part  of  his  claim  If  defendant 
committed  a  breach  of  the  contract  in  No- 
vember, 1889,  as  testified  by  plaintiff.  (3) 
That  if  there  was  no  contract  as  to  lengtli 
of  service  or  rate  of  pay  plaintiff  could  re- 
cover only  the  value  of  his  services  for 
three  years  immediately  preceiling  the  ac- 
tion, subject  to  any  payments  made  him; 
and  us  to  the  statute  of  limitations  he 
read  to  the  jury  what  was  said  In  Miller  v. 
Lash,  85  N.  C.  on  page  54,  Sd  paragraph. 
(4)  If  the  contract  between  the  parties 
was  as  testified  to  by  defendant,  the  plain- 
tiff was  not  entitled  to  recover  anything. 
Defendant  excepted  to  the  Instructions  1 
and  2.  There  was  a  verdict  for  the  plain- 
tiff. Defendant  moved  for  a  new  trial,  on 
the  ground  "that  throughout  this  trial 
the  special  contract  set  up  in  the  replica- 
tion had  been  treated  by  the  court  as  a 
cause  of  action  In  itself,  and  sufficiently 
and  lawfully  pleaded  to  enab!e  the  plain- 
tiff to  have  the  benefit  of  it  as  a  ground 
for  recovery ;  that  evidence  had  been  ad- 
mitted for  the  purpose  of  establishing  It 
as  such ;  and  that  bis  honor's  charge  had 
Instructed  the  jury  to  find  for  plaintiff  if 
he  had  proved  that  special  contract,  and 
defendant's  breach  of  it;  which  part  of  his 
charge  he  respectfully  assigned  as  error." 
The  case  on  appeal  further  states :  "  His 
honor's  charge,  in  the  particular  com- 
plained of,  speaks  for  itself,  but  he  did  not 
treat  the  special  contract  set  up  in  plain- 
tiff's replication  as  a  cause  of  action  la 
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itseU,  and  sufflciently  and  lawfully  pleaded 
to  enable  the  plaintiff  to  bare  the  benefit 
of  It  as  a  tn*ound  lor  a  recovery.  The  evi- 
dence was  not  admitted  for  the  purpose  of 
establlabing  it  as  such.  His  honor  was  of 
opinion  that  under  the  ruling  of  the  su- 
preme court  in  Stokes  v.  Taylor  It  was  In- 
combent  upon  blm  to  admit  the  evidence 
objected  to  upon  the  issue  submitted  to 
the  Jury  (there  being  no  objection  to  the 
form  or  to  the  substance  of  the  issue)  for 
the  purpose  of  proving  that  plaintifl  ren- 
dered services  for  which  he  was  entitled 
to  be  paid ;  and  that  the  variance  between 
the  allegations  of  the  complaint  and  the 
proof  offered  ought  not  to  be  regarded  as 
material:  and  that  the  defendant  was 
sufficiently  informed  by  the  complaint  of 
the  plaintiff's  demand  against  him,  and 
was  not  in  any  way  taken  by  surprise. 
Venllct  and  judgment  for  plaintiff.  Ap- 
peal by  defendant. 

Jonen  &  Kerner  and  W.  M.  Robbina,  for 
appellant.    B.  B.  Burke,  for  appellee. 

Clark,  J.,  (after  stating  the  tacts  as 
Above.)  The  defendant  seems  to  have 
misconceived  the  scope  of  the  action.  The 
court  below  did  not  "allow  plaintiff  to 
abandon  his  cause  of  action  set  out  in  the 
complaint,  and  to  recover  on  a  special  con- 
tract set  out  in  the  replication. "  The 
plalntiS,  by  his  complaint,  was  seeking  to 
recover  the  value  of  his  services  from  1881 
to  t8G9.  On  the  trial  be  abandoned  any 
claim  for  services  from  1881  to  1883.  To 
this  defendant  did  not  and  could  not  ob- 
ject. To  prove  his  right  to  recover  the 
valne  of  his  services  from  1883  to  1889, 
without  being  subject  to  counter-claim  for 
board,  and  to  bar  the  application  of  the 
BtatDte  of  limitations,  the  plaintiff  Intro- 
duced evidence  which  was  also  admissible 
to  prove  the  allegations  of  his  complaint. 
The  evidence  was  i>ertlnent  and  appropri- 
ate. It  was  not  necessary  to  plead  these 
matters  of  evidence  In  the  complaint,  and 
that  the  plaintiff  pleaded  them  in  his  repli- 
cation constituted  no  change  or  abandon- 
ment of  his  cause  of  action,  which  re- 
mained, as  before,  for  the  recovery  of  the 
value  of  his  services.  The  plaintiff  did  not 
seek  on  the  trial  to  recover  the  compensa- 
tion alleged  to  have  been  stipulated  for  in 
the  express  contract.  The  express  con- 
tract was  put  In  evidence  merely  to  show 
wby  the  plaintiff,  by  defendant's  abandon- 
ment of  it,  could  recover  nn  a  quantum 
meruit,  and  why  thestntute  of  limitations 
did  not  run.  The  cause  of  action  was  so 
broadly  stated,  indeed,  as  to  baveauthor- 
ixed  a  recovery  by  proof  either  on  a  quan- 
turn  meruit  or  express  contract.  Lewis 
V,  Railroad  Co.,  95  N.  C.  179.  If  the  allega- 
tion was  defective,  the  proper  modeof  cor- 
rection (when  the  substantial  facts  which 
constitute  the  cause  of  action  are  stated 
In  the  complaint,  or  can  be  Inferred  there- 
from by  reasonable  Intendment)  is  not  by 
demurrer,  nor  by  excluding  evidence  on 
the  trial,  but  by  a  motion  before  the  trial 
to  make  the  averments  more  definite  by 
amendment.  Stokes  v.  Taylor,  104  N.  C, 
894,  10  S.  E.  Rep.  566;  Pom.  Rem.  §  549; 
Ckide,  §  261 ;  Moore  v.  Edmlston,  70  M.  C. 
510.    No  error. 


aOS  N.  C.  256) 

Mallard  et  al.  v.  Patterson. 

(Supreme  Court  of  North  Carolina.   April  14, 
1891.) 

FiuKO  FI.EADIN08— Extension  ov  Timb  —  Cla.ims 

ilOiklNST  DeOEDBNTS. 

1.  In  an  action  against  an  administrator,  de- 
fendant made  default  in  answering  the  verified 
complaint,  and  after  time  was  granted  him  to  file 
his  pleading  an  unverified  answer  appeared  among 
the  papers.  After  the  lapse  of  five  years  defend- 
ant was  allowed  to  file  a  verified  answer,  setting 
up  meritorious  pleas,  exclusive  of  a  plea  of  the 
running  of  the  statute  of  limitations.  Held,,  that 
leave  to^le  the  verified  answer,  with  the  lim- 
itation, was  discretionary  with  the  court  below, 
and  is  not  reviewable  on  appeal. 

3.  Code  N.  C.  provides  that,  where  an  ac- 
tion is  brought  on  a  claim  which  was  not  pre- 
sented within  12  months  from  the  first  publica- 
tion of  a  notice  to  creditors,  the  administrator 
shall  not  be  chargeable  for  assets  be  may  have 
distributed  before  such  action  was  commenced. 
An  administrator  published  a  notice  to  all  per- 
sons having  claims  against  the  estate  to  exlilbit 
them  within  12  months  thereafter.  After  the  ex- 
piration of  the  year  he  paid  part  of  the  assets  to 
the  next  of  kin  on  account  of  their  distributive 
shares.  Plaintiff  sued  on  a  claim  that  had  not 
been  presented  within  18  months  from  the  first 
publication  of  the  notice.  Held,  that  dcrcndant 
is  not  chargeable  with  the  amount  of  money  he 
paid  to  the  distributees. 

Appeal  from  superior  court,  Iredell  coun- 
ty. Bynum,  Judge. 

It  appears  that  Ann  Patterson  died  In- 
testate in  the  county  of  Iredell  before  tbe4th 
day  of  October,  1S75,  and  on  that  day  the 
defendant  was  appointed  and  qualitled  as 
administrator  of  her  estate,  and  gave  no- 
tice to  all  persons  having  claims  against 
the  estate  toexhibit  thesame  to  him  with- 
in twelve  months,  etc.,  as  required  by  the 
statute.  Code,  §  1421.  The  defendant 
brought  an  action  agalnstcertain  parties, 
which  was  not  determined  until  after  the 
lapse  of  several  years,  and  then  adversely 
to  blm.  In  the  mean  time  he  had  failed 
to  wind  up  and  administer  the  estate  In 
his  hands  according  to  law.  Within 
twelve  months  next  after  he  gave  notice 
tocreditors  to  presenttheir  claims  be  paid 
to  certain  of  the  nextof  kinof  the  intestate 
considerable  sums  of  money,  on  accoant  of 
their  respective  distributive  shares,  and 
took  their  recelptsfor  thesame.  On  the3dof 
February,  1883,  the  plaintiffs  brought  this 
special  proceeding,  in  behalf  of  themselves 
and  all  other  creditors  of  the  said  intes- 
tate, to  compel  the  defendant  to  an  ac- 
count of  his  administration,  and  to  pay 
the  credltorp  what  might  be  payable  to 
them  respectively.  The  defendant  was 
duly  served  with  asnmroons  on  the  19th  of 
February,  1883.  On  the  3d  of  March,  1883, 
the  plaintiffs  filed  theircumplaint,  alleging 
a  cause  of  action,  and  the  indebtedness  of 
the  intestate  to  them,  respectively,  for 
divers  sums  of  money.  Thereupon  the 
clerk  advertised  for  all  creditors  of  the  in- 
testate to  appoar  before  bini  on  or  before 
the  time  designated,  and  file  evidence  of 
their  claims,  etc.  Afterwards,  on  the  9th 
of  April.  1883,  the  defendant  moved  to  dis- 
miss the  proceeding  because  the  advertise- 
ment was  uotregular  and  was  insufficient. 
The  motion  was  denied,  and  fresh  adver- 
tisement made.  The  defendant  did  not 
then  answer  the  complaint,  but  the  court 
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cave  time  to  answer  ontil  the  21st of  May, 
1883.  Afterwards  a  further  advertisement 
was  made  for  creditors  to  present  their 
claims  on  or  before  the  7th  of  September, 
1889.  Notice  was  aiso  served  upon  the  de- 
fendant to  appear  before  the  clork  on  the 
same  day,  to  exhibit  on  oath  a  list  of  ail 
claims  against  bis  intestate's  estate,  etc. 
Afterwards,  on  the  1st  of  October,  188fl, 
upon  affidavit  filed,  the  defendant  moved 
to  be  allowed  to  file  his  verltled  answer  to 
the  complaint.  The  complaint  was  veri- 
fied when  filed.  An  answer,  unverified, 
was  found  among  the  papers,  but'  when  it 
was  filed  did  not  appear.  After  conten- 
tion of  the  parties,  the  clerk  allowed  the 
defendant  to  file  an  answer,  in  which  he 
might  "set  np  only  meritorious  pleas,  to- 
wit,  allowed  him  to  set  up  only  pleas  of 
payment,  counter-claims,  or  set-offs  which 
be  might  have,"  but  he  was  not  allowed 
to  plead  the  statute  of  limitations.  The 
defendant  excepted.  Afterwards  the  clerk 
examined  claims  presented  by  creditors  of 
the  Intestate,  heard  evidence,  etc.,  filed  his 
report  of  account  stated,  etc.  To  this  re- 
•port  the  defendant  filed  divers  exceptions, 
which  were  not  sustained.  The  clerk  gave. 
Judgment  for  the  plaintiffs,  and  the  defend- 
ant appealed  to  the  judge  of  the  court  in 
terra-time.  The  court,  in  term-time,  over- 
ruled all  the  defendant's  exceptions,  found 
the  facts  to  be  as  found  by  the  clerk,  and 
afilrraed  his  rulings,  and  gave  judgment 
upon  the  report  for  the  plaintiffs,  and,  the 
defendant  having  excepted,  appealed  to 
this  court. 

A  rmtield  A  Turner,  for  appellant.  W.  M. 
Robbtna,  for  appellees. 

Merrimon,  C.  .T.,  {after  stating  the  facts 
as  above.)  This  proceeding  has  been 
.  greatly  delayed  and  neglected  by  the  par- 
Ties,  particularly  so  by  the  defendant,  and 
possibly  to  his  prejudice  in  respects  not 
remediable  here.  We  can  only  deal  with 
errors  assigned,  or  such  as  appear  upon 
the  face  of  the  record  proper.  The  plain- 
tiffs, in  the  orderly  course  of  procedure, 
filed  their  verified  complaint,  alleging  suffi- 
ciently a  cause  of  action.  The  defendant 
was  allowed  time  to  file  bis  answer.  This 
he  did  not  do  promptly.  An  answer,  ap- 
pears among  the  papers, — when  this  was 
placed  among  them  does  not  appear, — and 
it  was  not  verified.  It  was  therefore  no 
sufficient  pleading,  and  could  not  be  treat- 
ed as  such,  certainly  in  the  face  of  objec- 
tion. Airord  V.  McCormac,  90  N.  C.  1.51. 
After  the  lapse  of  five  years  or  niore.  the 
defendant  asked  to  be  allowed  to  verify 
thU  answer,  or  to  file  a  new  one  properly 
verified.  Clearly,  he  was  not  entltli-d  to 
do  so  as  of  right.  It  was  discretionary 
with  the  court  tp  allow  or  disallow  bis 
application,  or  grant  the  same,  with  lim- 
itations. The  court  allowed  him  tu  an- 
swer, alleging  "  meritorious"  defenses,  but 
not  to  avail  himself  of  the  statute  of  lim- 
itations. This  the  court  might  do.  and  its 
exercise  of  discretion  .  in  such  respect  is 
not  reviewable  in  this  court. 

The  first  four  exceptions  to  the  account 
stated  by  the  clerk  relate  to  his  refusal  to 
allow  the  defendantcredlt  torcertain  sums 
of  money  paid  by  him  to  certain  of  the 


next  of  kin  of  his  Intestate  witbtn  13 
months  next  after  his  first  publication  of 
notice  to  creditors  of  his  intestate  to  pro- 
sent  their  claims  to  him,  etc.  Kegularly, 
tlie  administrator  should  pay  ail  debts 
due  creditors  before  he  distributes  the  es- 
tate, or  any  part  of  it,  to  the  next  of  kin 
of  his  intestate.  Ue  fails  to  do  so  at  bis 
peril,  unless  the  claim  was  not  presented 
to  him  until  after  the  lapse  of  12  months 
next  after  the  first  poblication  of  notice 
given  by  faim  to  creditors  to  present  their 
claims,  as  required  by  the  statute,  (Code, 
§  1421.)  In  the  latter  case,  in  an  action 
upon  such  claim,  he  will  not  be  chargeable 
with  such  sums  of  money  as  be  may  have 
paid  in  satisfaction  of  distributive  shares. 
The  statute  (Id.  5  1428)  so  expressly  pro- 
vides. In  this  case  not  a  single  claim  sued 
upon  ortbe  subject  of  this  proceeding  was, 
so  far  as  appears,  presented  to  the  defend- 
ant within  12  months  from  the  first  publi- 
cation of  the  general  notice  to  creditors  to 
present  their  claims  to  the  defendant,  and . 
the  sums  of  money  paid  by  bim  to  distrib-' 
utees  were  all  paid  years  before  this  pro- 
ceeding began.  The  statute  just  cited  pro- 
vides that  in  such  case  "the  executor,  ad- 
ministrator, or  collector  shall  not  be 
chargeable  for  any  assets  that  he  may 
have  paid  in  satisfaction  of  any  debts, 
legacies,  or  distributive  shares  before  such 
action  was  commenced. "  The  purpose  is 
to  relieve  administrators,  executors,  and 
collectors  from  liability  for  assets  they  may 
pay  or  distribute  to  a  person  or  persons 
entitled  to  have  the  same,  as  to  claims 
not  presented  within  12  months  after  the 
first  publication  of  general  notice  to  cred- 
itors, and  as  well  to  facilitate  and  encour- 
age the  prompt  settlement  of  the  estates 
of  deceased  persons.  It  may  be  that  If  an 
administrator  should,  with  knowledge  of 
existing  debts  against  his  intestate's  es- 
tate, coll  usively  so  pay  or  distribute  as- 
sets to  creditors  or  distributees,  he  would 
not  be  relieved  from  liability  as  to  debts 
not  HO  presented,  but,  so  far  as  we  can  see, 
no  fraud  or  collusion  is  imputed  to  the  de- 
fendant in  this  case.  We  are  therefore  of 
opinion  that  the  defendant  ought  not  to 
have  been  charged  with  the  several  suras 
of  money  he  paid  to  the  distributees.  We 
have  examined  the  other  exceptions,  and 
think  that  they  are  without  merit.  It 
will  serve  no  useful  purpose  to  advert  to 
them  further.  There  Is  error.  The  ac- 
count must  be  corrected,  in  accordance 
with  this  opinion,  and  the  judgment  ac- 
cordingly modified,  and  as  so  modified 
affirmed.  To  that  end  let  this  opinion  be 
certified  to  the  superior  court.  It  is  bo 
ordered. 


(lOS  N.  C.  240) 

MosB  et  a/,  v.  London  Asscr.  Corp. 

(Supreme  Court  <4  North  CaroUna.   April  li, 
1891.) 

Insokance— Conditions— TiMB  of  Scino. 
A  condition  in  a  policy,  t^at  no  suit 
against  the  insurer  shall  t>e  sustained  unless  com- 
menced "within  18  months"  next  after  the  loss, 
is  not  In  contravention  of  Code  N.  C.  §  3076,  whlcD 
forbids  tho  Insurer  to  limit  the  term  within  wUlcli 
suit  shall  be  brought  "to  a  period  less  than  one 
year." 
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Appeal  from  Bni>enor  court,  Moore  coun- 
ty: Gba YES,  Judge. 

Action  by  John  C.  Muse  and  A.  H.  Muse 
against  the  London  Assurance  Corpora- 
tion on  an  insurance  policy.  The  proper- 
ty insured  was  destroyed  by  fire  August 
81, 1885.  and  on  October  II,  1887.  plaintiffs 
commenced  suit  to  recover  for  tbeloss. 
The  policy  stipulated  that  "no  suit  or 
action  against  tbls  corporation  for  the  re- 
covery of  any  claim  by  virtue  of  this  poli- 
cy shall  be  sustainable  in  any  court  of  law 
or  chancery  unless  such  suit  or  action  be 
commenced  within  twelve  months  next 
after  the  loss  shall  occur;  and, should  any 
salt  or  action  be  commenced  after  the  ex- 
piration of  the  aforesaid  twelvemonths, 
the  lapse  of  time  shall  be  taken  and 
deemed  conclusive  evidence  against  the 
validity  of  such  claim,  any  statute  of  limit- 
ation to  the  contrary  notwithstanding. " 
Cbde  N.  C.  §  3076,  provides  that  "no  per- 
son  licensed  to  do  insurance  bnsiness  un- 
der this  chapter  shall  limit  the  term  with- 
in which  any  suit  shall  be  brought 
against  such  person  to  a  period  less  than' 
one  year  from  the  time  when  the  loss  in- 
sored  asrainst  shall  occur."  Defendant 
moved  for  Judgment  upon  the  face  of  the 
pleadings,  wbl«jh  was  denied,  and  detend- 
ant  appeals. 

Johu  W.  Biaadale,  for  appellant.  J.  C. 
Black  and  Haywood  &  Haywood,  for  ap- 
pellees. 

Atbkt,  J.  It  seems  to  be  established 
that  a  pr'^vision  in  a  .policy  that  the  in- 
sured may  bring  suit  within  12  months 
after  th»  loss,  and  not  later,  being  in  the 
nature  of  a  condition  precedent,  is  not  In 
contravention  of  the  policy  of  statutes  of 
limitation,  and  will  be  upheld  by  the 
eoarts.  May,  Ins.  §  478;  O'Laughlin  v. 
Insurance  Co.,  11  Fed.  Rep.  280;  Fnllam  v. 
Insurance  Co.,  7  Gray,  61 ;  Wilson  v.  In- 
surance Co.,  27  Vt.  99;  Riddlesbarger  v.In- 
aarance  Co.,  7  Wall.  886;  Gray  v.  Insur- 
ance Co.,  1  Blackf.  280.  The  weight  of  au- 
thority sustains  the  position  also  that 
'the  rights  of  the  parties  in  such  cases  are 
fixed  by  the  contract,"  and  that  the  con- 
tract must  be  construed  as  requiring  that 
the  action  which  is  prosecuted  to  judg- 
ment (not  a  suit  began  previously)  must 
be  brought  within  12  months  after  the 
loss  occurs,  unless  the  conduct  of  the  in- 
surer bas  been  such  as  to  amount  to  a 
waiver  of  the  benefit  of  the  condition. 
Riddlesbarger'H  Case,  supra;  Arthur  v.  In- 
snrance  Co.,  78  N.  T.  462:  McFarland  v. 
Insurance  Co.,  6  W.  Va.  437;  and  2  Phil. 
Ins.  S  1983.  The  condition  that  the  suit 
(hall  be  instituted,  if  at  all,  within  a  year 
after  the  loss  has  been  sustained  as  rea- 
sonable and  valid  in  part,  at  least,  be- 
cause the  tendency  of  speedy  investiga- 
tions, while  the  evidence  is  fresh,  is  to  pre- 
vent fraudulent  practices.  4  Wait,  Act.  & 
Oef.  86.  But  such  stipulations  operating 
as  forfeitures  are  construed  strictly,  and 
Comparatively  slight  evidences  of  waiver 
have  been  held  sufficient  to  prevent  their 
enforcement.  Ripley  v.  Insurance  Co.,  29 
Barb.  662;  Ames  v.  Insurance  Co.,  14  N. 
Y.  253.  There  was  nothing,  however,  in 
the  conduct  of  the  company  or  its  agents 


that  was  calculated  to  mislead  the  plain- 
tiff as  to  its  purposes,  and  induce  him  to 
postpone  instituting  the  action,  nor  was 
there  evidence  of  evading  service,  or  of 
any  act  showing  m  purpose  on  the  part  of 
the  company  to  prevent  or  delay  the 
bringing  of  the  suit  after  the  plaintiff  de- 
termined to  take  more  active  steps.  We 
think,  therefore,  that  there  was  not,  un- 
der the  most  liberal  view  of  the  law  on 
that  subject,  sufficient  evidence  to  go  to 
the  jury  as  tending  to  show  a  waiver. 
Insurance  Co.  v  Hall,  12  Mich.  211;  Rip- 
ley's  and  Arthur's  Cases,  supra.  So.  far 
our  views  coincide  fully  with  these  ex- 
pressed by  the  learned  judge  who  presided 
in  the  court  below.  But  we  do  not  con- 
cur in  the  construction  given  by  him  to 
section  3076  of  the  Code,  and  in  the  conse- 
quent conclusions  that  the  stipulation  in 
the  policy  was  void  liecause  it  was  in  con- 
flict with  that  statute.  If,  instead  of  pro- 
hibiting licensed insurancecompanles  from 
stipulating  that  actions  should  begin 
within  a  shorter  period  that  one  year,  the 
legislature  had,  by  appending  an  addi- 
tional subsection  under  section  156  of  the 
Code,  prescribed  one  year  as  the  limit  for 
bringlner  the  action  for  a  loss  sustained  by 
the  assured,  there  would  have  been  good 
gr'aaoA  for  tbo  contention  that  the  right 
of  action  would  still  subsist  for  a  year 
after  "nonsuit,  reversal,  or  arrest  of  Judg- 
ment," under  the  provisions  or  section  160 
of  the  Code.  But  his  honor's  ruling  rests 
entirely  upon  the  idea  that  the  stipula- 
tion that  no  action  should  be  sustainable 
unless  it  should  be  "commenced  within 
twelve  months  next  after  tbeloss  shall  oc- 
cur'' was  in  effect  a  limitation  of  the  time 
within  which  suit  might  be  brought  "  to  a 
period  less  than  one  year, "  and  was  void, 
because  in  contravention  of  an  express 
provision  of  the  law  Twelve  months,  in 
the  absence  of  a  legislative  definition  of 
the  word  "month,"  must  be  interpreted, 
according  to  the  ordinary  popular  under- 
standing, as  meaning  twelve  calendar 
(not  lunar)  months.  2  Rap.  La «v  Diet. ; 
Gross  V.  Fowler,  21  Cal.  396;  Sou  v.  Law 
Diet.;  Society  v.  Thompson,  32  Cal.  347; 
Mitchell  V  Woodson,  37  Miss.  567; 
Spragne  V.  Norway.  31  Cal.  174;  Kimball 
V.  Lamson.  2  Vt.  142;  Williamson  v.  Far- 
row, 1  Bailey.  611;  Brewer  v.  Harris,  5 
Grat.  285;  Com.  v.  Chambre,  4  Dall.  133. 
The  courts  of  this  country  have  very  gen- 
erally adopted  a  different  rule  of  construc- 
tion from  that  which  obtained  In  England 
before  the  Revolution,  because  the  popu-  ' 
la r  sense  of  the  word  "month"  was  In 
America  a  calendar,  not  a  lunar,  mouth. 
Kimball  v.  Lamson,  supra.  On  the  other 
hand,  tbo  word  "year""  is  interpreted  to 
mean  12  calendar  months.  See  deflnltiuns 
of  I  he  word,  2  Abb.  Law  Diet.;  2  Rap. 
Law  Diet.;  2Bonv.Law  Diet.  We  under- 
stand bis  honor,  however,  to  hold  that 
"within  one  year"  Is  necessarily  "less 
than  one  year."  and  therefore  the  stipula- 
tion is  in  conflict  with  the  statute.  While 
his  construction  of  the  language  of  the 
policy  is  more  than  plausible,  we  do  not 
concur  in  it.  The  law  was  enacted  to 
prohibit  persons  or  corporations  engaged 
in  the  bnsiness  of  ioauring  lives  or  proper- 
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ty  from  inserting  In  pollcieB  issued  a  pro- 
vision that  an  action  for  a  loss  could  not 
be  maintained  unless  it  should  be  institut- 
ed before  the  expiration  of  six  or  ten 
months,  or  of  any  period  less  than  one 
year  or  twelve  months.  The  stipulation 
in  this  case  did  not  fix  the  limit  at  less 
than  one  year,  but  precisely  at  twelve 
months,  which  was  equivalent  to  a  year. 
An  agreement  that  the  time  lor  bringing 
the  action  should  be  limited  to  two  years, 
or  to  any  intermediate  period  down  to  and 
including  one  year,  would  have  been 
valid.  The  inhibition  of  the  statute  ex- 
tended only  to  stipulating  for  a  time  of 
limitation  less  than  a  year.  We  think 
that  opon  the  face  of  the  pleadings  and  up- 
on the  facts  admitted  it  was  apparent 
that  the  plaintiff  could  not  maintain  this 
action,  and  the  defendant  was  entitled  to 
Judgment  for  costs.    There  is  error. 


(108  N.  C.  17) 

McKesson  v  Smart  et  at. 

(Sum-erne  Court  of  North  Carolina.    April  14, 
1891.) 

Lost  DocuMKirre— Secondart  Evidbsob. 
The  testimony  of  a  magistrate  that  he  had 
failed  to  enter  a  certain  case  upon  his  docket; 
that  he  had  made  diligent  search  for  the  other 
records  in  the  case,  but  could  not  find  them,  and 
that  they  were  lost  or  destroyed,  is  sufficient 
toondatior  'or  the  admission  of  parol  evidence  of 
their  contents. 

This  was  nn  action  tried  before  Bynum, 
J.,  and  a  Jury,  on  an  appeal  from  a  jus- 
tice's court,  at  spring  term,  1890,  of  Mitch- 
ell superior  court.  The  plaintiff  alleged 
upon  an  account  of  $63.  The  defendants 
denied  the  indebtedness,  and  also  pleaded 
as  an  estoppel  that  the  same  cause  of  ac- 
tion had  been  sued  upon  in  another  and 
different  action  before  a  justice  of  the 
peace,  based  upon  the  same  cause  of  ac- 
tion, and  determined  in  favor  of  the  de- 
fendants, and  that  from  such  judgment 
the  plaintiff  did  not  appeal.  In  support 
of  this  plea  the  defendants  Introduced  J. 
M.  Riddle,  who  testified  that  "he  was  an 
acting  justice  of  the  peace  In  1889,  and 
that  during  his  term  of  office  the  plain- 
tiff's intestate  brought  an  action  against 
these  defendants  before  him,  and-  that  he 
tried  and  determined  the  same. ''  Defend- 
ants then  asked  witness  where  were  the 
records  of  the  trial  referred  to.  To  this 
witness  replied  "that  he  had  his  docket, 
but  the  case  had  never  been  put  upon  it; 
the  other  records  of  the  trial  were  lost  or 
destroyed ;  that  he  had  made  diligent 
search  for  them, but  could  not  find  them." 
Defendants  then  proposed  to  prove  by 
witnetis  the  contents  of  the  lost  records. 
To  this  plaintiff's  counsel  objected.  The 
objection  was  sustained  by  the  court,  and 
the  defendants  excepted.  The  court 
charged  the  jury  at  this  point  that  there 
was  no  evidence  of  a  former  trial  of  this 
action,  and  that  they  would  not  consider 
this  question  or  plea.  Judgment  for  plain- 
tiff.   Appeal  by  defendants. 

W.  B.  CouBcUI,  for  appellants. 

Avert,  J.,  {after  atetiag  the  facta  as 
above.)  The  witness,  a  justice  of  the 
peace,  bud  failed  to  enter  the  case  upon 


his  docket,  and  testified  that  he  hod  made 
"diligent  search"  for  the  other  papers, 
and  could  not  find  them,  and  that  they 
were  lost  or  destroyed.  He  was  the  cus- 
todian of  these  quasi  records,  the  contents 
of  which  were  Important  to  show  a  for- 
mer trial  and  judgment,  Kbich  would  oper- 
ate as  an  estckppel  against  the  plaintiff  in 
this  action.  The  inevitable  inference  Is 
that,  being  an  officer,  intrusted  by  the 
state  of  North  Carolina  with  judicial  pow- 
er, and  the  custody  uf  the  process  and 
papers  pertaining  to  his  position,  he  had 
suHlcient  knowledge  of  the  language  used 
in  every-day  life  to  know  that  he  could 
not  make  diligent  search  fur  these  partic- 
ular documents  among  the  papers  of 
another  person,  or  in  any  place  except 
where  he  usually  kept  his  own  official 
papers,  or  actually  knew  that  they  had 
been  deposited.  Making  diligent  searcli 
could  not  imply  less  than  a  careful  hunt- 
ing for  them  there.  It  might  have  meant 
more,— that.  In  addition,  he  had  examined 
some  other  locality,  where  he  had,  con- 
trary to  his  usual  custom,  left  them. 
When  the  clerk  of  a  court  testifies  that  be 
has  made  diligent  search  for  a  record  be- 
longing to  the  court  the  testimony  ex  vl 
tevmtat  implies  an  examination  in  the 
place  where  he  usually  deposits  sncb  a  pa- 
per. The  judge  Is  not  expected  to  inquire 
or  require  counsel  to  ask  bow  long  a  time 
the  officer  consumed  in  the  search,  in  what 
corner  of  the  room  he  usually  kept  the 
paper,  how  many  packages  he  opened, 
whether  he  had  adopted  o  good  «.'  *tom  of 
classification  and  arrangement  of  docu- 
ments, and  on  ad  ioSnituw,  in  order  to 
satisfy  himself  from  this  detailed  state- 
ment that  the  search  was  in  troth  dili- 
gent, because  every  corner  of  an  apart- 
ment, or  every  pigeon-hole  in  a  desk,  was 
ransacked.  The  preliminary  inquiry  ad- 
dressed to  the  court  is  whether  the  evi- 
dence raises  a  reasonable  presumption 
that  the  instrument  lias  been  lost.  Best, 
Ev.  451 ;  GllUs  v.  Railroad  Co..  ante,  11, 
(decided  at  tliis  term.)  lu  order  to  raise 
this  presumption,  it  would  not  have  been 
sufilcient  to  have  asked  some  person  who 
did  not  appear  to  be  charged  by  the  law 
with  the  custody  of  the  papers  whether 
he  had  made  diligent  search,  and  to  have 
received  the  answer  that  he  had.  But  if 
the  custodian  bad  even  stated  how  he 
searched  the  usual  depository,  and  failed 
to  find  the  papers,  and  had  also  said 
tliat  A.  B.  bad  some  time  before  the  search 
taken  them  to  his  house,  and  had  not,  so 
far  as  he  knew,  returned  them,  it  would 
have  become  necessary  to  call  and  exam- 
ine A.  B.  Tayl.  Ev.  §  22.  The  witness  tes- 
tified that  the  papers  had  been  in  exist- 
ence and  in  his  care;  that  he  still  had  his 
docket,  upon  which  he  had  failed  to  enter 
the  case.  If  his  honor  had  admitted  the 
evidence,  it  still  remained  for  the  jury  to 
pass  upon  its  sufficiency  to  show  the  con- 
tents. 1  he  finding  by  the  judge  upon  the 
preliminary  question  no  more  establishes 
the  suflBclencj  of  the  evidence  to  show  the 
actual  existence  and  contents  of  the  docu- 
ment than  does  the  preliminary  flndinK 
upon  which  the  declaration  of  an  alleged 
conspirator  is  admitted  establish  the  corn- 
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splracy.  In  Yoatit  v.  Miller,  01  N.  C.  332, 
the  plalntifl  proved  -by  M.  O.  Sherrill. 
former  clerk  of  the  court  of  the  pleas  and 
quarter  eesHions.  that  the  original  pa  pert) 
Id  the  cose  of  Elizabeth  Yount,  widow  of 
John  Yoant,  against  the  heirs  of  John 
Yount,  had  been  searched  for  by  him,  and 
had  been  lost. "  This  was  all  of  the  pre- 
liminary proof  offered  in  that  case.  Tha 
officer  did  not  testify  that  he  had  searched 
diligently,  as  in  our  case,  nor  did  he  inti- 
mate where  he  searched.  He  was  formerly 
the  cnstodian.as  clerk  of  the  court  of  pleas 
and  quarter  sessions,  and  then,  as  clerk  of 
theBuperiQrcourt,had  them  in  charge.  Aft- 
erobje<:tlon,the  court  admitted  secondary 
evidence  in  that  case,  upon  the  Idea,  of 
course,  that  sufficient  proof  of  the  loss 
had  been  offered.  It  would  seem  uReiess 
to  add  any  other  case  from  our  own  Re- 
ports. We  think  that  It  was  error  to  refuse 
toadmlt  thetestlmony,  and  allow  thejury, 
with  proper  Instruction,  to  consider  it  as 
bearing  upon  the  issues.  The  defendant  Is 
entitled  to  a  new  trial. 


(»  s. 


C.  112)  

Williams  et  ah  v.  Benbt. 


(Supreme  Court  of  South  Carolina.    April  23, 
1891. 1 

COBPORiTlOSS— SUBSCBIPTIONS  TO  STOCK. 

Where  a  person's  name  is  on  the  subscrip- 
tion list  ol  a  corporation  with  his  consent,  he  is 
prima  facie  bound  to  pay  for  his  stock,  and  his 
Uability  is  not  diseharged  by  a  private  agree- 
ment with  a  third  person  that  the  latter  should 
pay  for  it. 

Appeal  from  common  pleascircultconrt, 
Abbeville  county ;  Aldrich,  Judge. 

Parker  &  McGowan  and  Sam'J  C.  Cason, 
for  appellant.  Westmoreland  &  Hayns- 
worth,  for  respondents. 

Waixace,  T.  This  is  an  action  at  law, 
brought  to  recover  an  unpaid  balance  of  a 
Bubscription  tn  the  capital  stock  of  the 
Georgia  Construction  &  Investment  Com- 
pany. The  defendant  denies  that  he  snb- 
Bcribed  to  the  stock,  or  paid  any  install- 
ment thereon,  and  sets  up  a  special  de- 
fens?,  to- wit:  "(1)  That  the  defendant  was 
the  attorney  and  counsellor  of  Susong  & 
Co.  prior  to  the  organization  of  the  Geor- 
gia Construction  and  Investment  Com- 
pany, who  were  the  contractors,  and  had 
the  control  of  the  Atlantic,  Western  &, 
Knoxvllle  Railway  Co.,  and  as  such  attor- 
ney rendered  valuable  services.  (2)  That 
a  majority  of  the  members  of  the  last  men- 
tioned company  became  members  of  the 
Georgia  Construction  and  Investment 
Company,  and  held  a  controlling  Interest 
therein,  and  upon  Its  organization  the 
said  Susong  &  Company,  In  payment  of 
his  services  as  attorney,  was  to  deliver  to 
the  defendant  fifty  shares  of  the  par  value 
of  one  hundred  dollars  each  of  the  Georgia 
Construction  and  Investment  Company. 
(3)  That  ft  was  not  intended,  and  there 
was  no  agreement  on  the  part  of  the  de- 
fendant, that  he  should  pay  and  pnt  off 
the  said  sum  of  five  thousand  dollars;  and 
the  amount  paid  In,  to-wlt,  fifteen  hun- 
dred dollars,  was  paid  by  the  said  Susong 
k  Co.,  in  part  perfor.-nance  of  their  con- 
tract with  the  defendant,  and  not  by  the 
defendant.  (4)  That  defendant  bad  noth- 
T.18s.E.no.3— 7 


Ing  whatevertodo  with  subscribing  to  the 
stock  of  said  company,  and  he  dld^^not  at- 
tend Its  meetings  as  a  stockholder,  but  as 
attorney;  and  he  denies  that  he  is  liable 
for  any  balance  on  the  stock,  but  avers 
that  the  whole  of  the  fifty  shares  has  been 
paid  for,  so  far  as  this  defendant  is  con- 
cerned, by  services  rendered  as  aforesaid. " 
The  issues  came  on  to  be  heard  before  a 
jury,  and  the  plaintiff  put  in  evidence  tend- 
ing to  show  that  defendant  had  acted  as 
a  stockholder, — claiming  to  bold  50  shares; 
had  been  appointed  and  acted  as  a  direct- 
or of  the  company  from  the  date  of  bis 
appointment  up  to  the  appointment  of  the 
receivers,  who  are  plaintiffs  here;  or  fur- 
ther tending  to  show  that  defendant  rec- 
ognized his  liability  as  a  subscriber. 
Plaintiff  put  in  evidence  the  two  following 
letters,  written  in  answer  to  a  demand  by 
the  company  of  payment  of  installments 
for  shares  held  by  him :  "Dear  Mr.  Sibley: 
Repeated  and  prolonged  absence  from 
home  must  excuse  any  seeming  negligence 
In  the  matter  of  the  Installments  you  call 
for.  Another  thing :  There  was  a  little 
misunderstanding  about  the  payment  of 
It  between  Mr.  Susong  and  myself,  which 
is  all  cleared  up  now.  All  my  dues  will  be 
paid  up  by  the  middle  of  this  month, 
which  Mr.  Susong  said  would  be  soon 
enough.  [Signed]  Yours,  truly,  W.  C. 
Be.vkt. "  "Dear  Mr.  Sibley:  Your  letter 
came  during  my  absence  from  home,  and 
it  was  forwarded  to  me,  with  others,  to 
Sumter,  the  very  day  I  left  Sumter;  and 
then  I  did  not  receive  It  for  nearly  two 
weeks.  I  will  try  at  once  to  arrange 
about  my  Installments.  I  must  see  Mr. 
Susong  first,  and  will  do  so  at  my  earliest 
leisure.  [Signed]  Yours,  truly,  W.  C. 
Bknet.  "  After  plaintiff  closed  his  case  de- 
fendant offered  to  prove  the  allegations  of 
his  special  defense  copied  above.  Plaintiff 
objected,  and  moved  to  strike  out  the  spe- 
cial defense  as  not  stating  facts  sufficient 
to  constitute  a  defense.  The  presiding 
Judge — Judee  Aldrich— granted  the  mo- 
tion in  so  far  as  it  related  to  the  defenses 
numbered  1  nnd  2,  and  this  ruling  is  the 
first  ground  of  appeal. 

There  Is  no  question  but  that  a  contract 
such  as  Is  set  out  in  the  special  defense 
was  made  between  defendant  and  Susong 
&  Co.,  but  there  Is  nothing  in  the  record 
tending  to  show  that  the  Georgia  Con- 
struction &  Investment  Company  was  a 
party  to  it,  or  assented  to  it,  or  knew  of 
it.  Its  existence,  therefore,  could  not  alter 
the  relation  between  the  latter  compan.v 
and  its  stockholders,  or  affect  the  rights 
that  arose  from  that  relation.  If  defend- 
ant's name  was  upon  the  stock  list  with 
his  consent,  pr//na  fac/e  he  was  bound  to 
pay  for  the  shares;  and  that  liability  was 
not  discharged  by  a  private  agreement 
between  himself  and  Susong  &  Co.  that 
the  latter  would  pay  for  them.  The  pre- 
siding judge,  therefore,  did  not  commit 
error  In  ruling  that  proof  of  the  contract 
set  up  In  the  special  defense  was  irrelevant 
to  the  Issue,  or  by  granting  the  motion  to 
strike  out  paragraphs  1  and  2. 

The  remaining  grounds  of  appeal  all  re- 
late to  the  charge  of  Judge  Aldrich  to  the 
Jury.  The  second  and  third  grounds  were 
not  argued  at  the  hearing.    They  merely 
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Bta te  the  principle  that,  if  defendant  au- 
thorized SuHon);  &  Co.  to  RubBcrlbe  for 
stuck  for  him,  or  if  Susong  &  Co.  made 
BQch  subscription  with  his  oonsent,  in  ei- 
ther case  Susong  &  Co.  would  be  his 
agents,  and  he  would  be  bound.  With  re- 
spect to  the  remaining  grounds  of  appeal 
It  may  be  said  that  there  certainly  was  a 
subscription  to  the  stoclc  ot  the  company 
in  the  name  ot  defendant,  and  the  issue 
was  whether  he  had  originally  authorii:e<l 
or  subsequently  approved  and  adopted  it; 
and  the  facts  of  the  charge  excepted  to 
confine  the  ]ury  to  the  time  of  that  issae. 
In  this  there  was  no  error.  The  Judgment 
ot  this  court  is  that  the  Judgment  of  the 
circuit  court  be  aflSrmed. 

McIvGK,  J.,  concurs. 


(87  V«.  C61)  

CoRBiN  V.  Plantkrs'  Nat.  Bank  of  Rich- 
mond. 

{Supreme  Court  of  AvpedU  of  Vl/rginia.    April 
16,  1891.) 

KE0OTIA.BLB  ISaTRUMBNTS  —  NOTIOB  OP  PkOTEST — 
JOIKT  UeFBNDARTS. 

1.  The  maker  and  indorsers  of  a  promissory 
note,  executed  in  another  state,  ander  the  laws 
ot  which  it  Is  negotiable,  are  not  Jointly  liable  to 
«  holder  who  discounts  it  in  Virginia,  and  such 
liolder  cannot,  therefore,  sue  the  maker  and  in- 
jlorsers  jointly. 

2.  The  cortificate  of  protest  of  a  note  payable 
in  New  York,  by  a  not^Tr  there.  Is  no  evidence 
or  dishonor,  in  a  suit  on  it  in  Virginia,  since 
there  is  no  statute  in  Virginia  making  such  pro- 
test evidence. 

8.  Where  it  appears  that  the  note  was  due  on 
the  14th  of  the  month  in  Now  York,  and  that  on 
the  17th  the  holder  received  notice  oi  its  dishonor 
in  Richmond,  Va. ,  which  on  the  same  day  he  for- 
warded to  the  Indorsor,  there  is  no  proof  of  due 
notice  of  dishonor,  as  it  does  not  appear  when  the 
notice  was  mailed  in  New  York. 

Error  to  corporation  court  ot  Danville. 

This  was  an  action  ot  assumpsit  In  tb« 
corporntion  court  ot  Danville,  wherein  the 
Planters' National  Bank  of  Richmond  was 
plaintiff,  and  T.  J.  Corbln  was  defendant. 
The  case,  as  disclosed  by  the  record,  is  as 
follows:  On  the  13th  of  July,  18S7,  one S. 
F.  Cobbs,  in  the  city  of  New  York,  execut- 
ed his  promissory  note  for  !(3,000,  payable 
90  days  after  its  date,  to  his  own  order, 
at  bis  office,  48  Broad  street,  in  that  city. 
It  is  admitted  that  b.v  the  laws  ot  New 
York  this  note  was  negotiable.  It  does 
not  appear,  however,  that  by  those  laws 
it  was  protestable.  After  being  indorsed 
by  Cobbs,  Corbin,  and  one  T.S.  Flournoy. 
Jr.,  It  was  discounted  for  the  latter  by  the 
Planters'  Bank,  two  days  after  its  date, 
and  the  proceeds  put  to  his  credit  in  the 
bank.  The  note  was  not  paid  at  maturi- 
ty, and  was  protested  by  a  Nc^  York  no- 
tary, as  appears  from  bis  certiflcatc  ot 
protest  filed  with  the  rword.  On  the  25th 
of  February,  1888,  the  bank  instituted  a 
Joint  action  of  debt  in  the  said  corpora- 
tion court  against  the  maker  and  indors- 
ers ot  the  note,  in  which  action  process 
was  duly  served  on  all  the  defendants. 
The  defendants  Corbin  and  Flournoy,  at 
the  April  term  of  the  court.  1888.  demurred 
to  the  declaration  and  also  pleaded  nil 
debit;  whereupon  the  court  overruled  the 
demurrer,  and  continued  the  cause  to  the 
following  July  term,    in  the  mean  time- 


to- wit,  on  the  asth  of  May — the  defendant 
Flournoy  confessed  a  Judgment  in  the 
clerk's  office,  in  the  same  action,  for  the 
debt  claimed  in  the  declaration  and  costs; 
and  at  the  following'  July  term  there  was 
a  Judgment  by  default  against  (.'obbs,  and 
a  discontinuance  as  to  Corbin.  After- 
wards the  present  action  was  Instituted 
against  Corbin  alone.  The  declaration 
contains  the  various  common  counts,  and 
also  a  count  upon  the  above-mentioned 
note,  and  alleges  the  insolvency  ot  Cobbs 
and  Flournoy.  The  defendant  pleaded 
Don  luisanipslt,  and  a  special  plea  of  "  f<ir- 
mer  adjudication,"  setting  up,  in  a  rather 
informal  manner,  the  defense  that  the 
cause  of  action  asserted  in  the  declaration 
was  merged  in  the  Judgments  above  men- 
tioned. And  at  the  April  term,  1889,  nei- 
ther party  requiring  a  Jury,  the  court,  aft- 
er hearing  the  evidence,  entered  up  Judg- 
ment tor  the  plaintiff  for  $3,001.41,  with 
interest  thereon  from  the  14tb  of  October, 
1887,  and  costs,  which  is  the  Judgment 
complained  of. 

Berry  in  an  Green  and  Cbrlstlnn  &  Chris- 
t/an, forplointlff  In  error.  BerkeleyA  Har- 
rison, for  defendant  in  error. 

Lewis,  P.,  (aUer  stating  the  facts  aa 
above.)  The  case  involves  several  impor- 
tant questions  of  law,  but  their  solution 
Is  free  from  difficulty. 

1.  The  defendant,  in  support  of  his  special 
plea,  relies  upon  the  decision  ot  this  court 
In  Beazley  v.  Sims,  81  Va.  644.  But  that 
case  is  not  in  point.  The  rule,  moreover, 
announced  in  that  case  has  been  changed 
by  the  new  Code.  That  was  an  action 
against  two  Joint  obligors,  in  which 
process  was  served  on  one  of  the  defend- 
ants only,  and  there  was  a  Judgment 
against  that  one,  and  a  discontinuance 
as  to  the  other:  and,  in  a  subsequent  ac- 
tion against  both,  it  was  held  that  the 
cause  of  action  was  merged  in  the  judg- 
ment recovered  In  the  first  suit.  After- 
wards, however,  the  present  Code  of  Vir- 
ginia was  adopted, section  3396  of  which — 
after  providing  that  where,  in  any  action 
against  two  or  more  defendants,  tho 
process  is  served  on  part  ot  them,  tho 
plalntiO  may  proceed  to  Judgment  as  to 
any  so  served,  and  either  discontinue  it  aa 
to  the  others,  or  from  time  to  time,  as  the 
process  is  served  as  to  such  others,  pro- 
ceed to  Judgment  as  to  them,  until  Judg- 
ments be  obtained  against  all— goes  on 
further  to  enact  that  "such  diseontinu- 
nnce  of  the  action  as  to  any  defendant 
shall  not  operate  as  a  bar  to  any  subse- 
quent action  which  may  be  brought 
against  him  for  the  same  cause."  It  is  ob- 
vious that  thediscontinuaoce  here  provid- 
ed for  is  a  discontinuance  as  against  any 
one  or  more  defendants  upon  whom  pro- 
cess has  not  been  served.  In  the  present 
case,  however,  process  in  the  first  action 
was  Borved  on  all  the  defendants,  so  that 
the  case  is  not  within  the  statute.  And  It 
may  be  conceded  that  the  principle  recog- 
nized in  Beaeley  v.  Sims  would  govern 
this  case.  If  the  first  action  could  have 
been  rightly  maintained  in  this  state 
against  all  the  defendants.  But  clearly  it 
could  not,  for  their  liability  was  not  Joint 
but  several,  and  the  note  sued  on  was  not 
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'payableata  particular  bank,  or  at  a  par- 
ticular office  thereof  lor  dinconnt  and  de- 
posit, or  tlie  place  of  businesM  of  a  savings 
institution  or  savings  banit,  or  at  tlie 
place  of  businms  of  a  licensed  banker  or 
broker. "    Code,  §  2863. 

2  Tills  being  so,  the  next  question  is 
whether  upon  tho  evidence,  which  Is  set 
out  in  the  bill  of  exceptions,  the  bank  was 
entitled  to  recover  in  the  present  action; 
and  we  are  of  opinion  that  It  was  not. 
Jd  the  first  place,  there  was  no  proof  of 
the  dishonor  of  the  note.  By  the  law- 
merchant,  which  is  a  part  of  the  common 
law,  protest  of  a  dishonored  foreign  bill 
of  exchange  is  ordinarily  indispensable, 
and  the  notary's  certificate  of  protest 
proves  Itself ;  that  Is.  it  Is  prima  facie  evi- 
dence ol  presentment  and  uon-acceptunce 
or  non-payment.  Bnt  the  rule  does  not 
extend  to  promissory  notes  and  inland 
bills.  As  to  these,  the  protest  is  not  re- 
garded as  an  official  act,  and  accordingly, 
in  the  absence  of  statute,  is  not  receivable 
asevidenceof  demand.  2  Daniel,  Neg.  Inst. 
I  928:  Young  v.  Bryan,  6  Wheat.  146; 
Bank  v.  Hyde,  Id.  572;  Nieholls  v.  Webb, 
a  Wheat.  326;  Dunn  v.  Adams,  1  Ala.  62t; 
Story,  Prom.  Notes,  §  297.  And  where  a 
state  statute  makes  che  certificate  of 
protest,  when  executed  by  a  notary  ot 
that  state,  evidence  of  dishonor  in  such 
cases,  it  does  not  authorize  the  notary  to 
act  beyond  Its  territorial  limits,  or  accord 
the  same  effect  to  his  act  when  beyond 
them.  2  Daniel,  Neg.  Inst.  §  959 ;  96  Amer. 
Dec.  608.  note  to  Tate  v.  Sullivan.  Par- 
Rons  states  the  common-law  rule  as  fol- 
lows :  "  In  the  case  of  foreign  bills  protest- 
ed in  a  country  other  than  that  in  which 
the  suit  is  brought,"  be  says,  "full  faith 
and  credit  are  given  to  the  instrument  of 
protest;  and  the  original  or  a  duly-certi- 
fied copy  are  admissible  in  evidence  of  the 
acts  tberein  stated,  so  far  as  those  acts 
are  within  the  scope  of  a  notary's  official 
duty.  In  the  case  of  inland  bills,  and  even 
foreigrn  bilU  which  are  protested  In  the 
country  where  suit  Is  brought,  the  protest 
is  not  admissible  in  evidence,  unless  the 
notary  has  deceased  since  the  protest  was 
made.-  1  Pars.  Notes  &  B.  p.  635.  The 
whole  subject,  however,  as  he  goes  on  to 
say,  is  very  generally  regulated  in  this 
country  by  statute,  and  so  it  is  In  Virgin- 
ia. The  question,  therefore,  as  to  the 
effect  of  the  certificate  of  the  New  York 
notary,  which  was  the  only  evidence 
offered  in  the  present  case  as  to  the  dis- 
honor of  the  note  sued  on,  must  be  deter- 
mined in  accordance  with  the  statute  law 
of  this  state:  for  it  is  conceded  that  aa  to 
this  matter  the  lex  fori  governs. 

It  is  contended  by  the  defendant  (the 
plaintiff  In  error  here)  that  the  court  be- 
low erred  in  treating  the  note  sued  on  as 
negotiable.  But  we  do  not  concur  in  this 
view.  It  is  a  general  rule  .that  every  con- 
tract, as  to  its  validity,  nature,  inter- 
pretation, and  effect,  is  governed  by  the 
law  ot  the  place  where  it  is  made,  unless 
it  is  to  be  performed  in  another  place. 
Accordingly,  it  was  decided  by  this  ci)urt 
in  Bank  v.  Buckman.  16  Grat.  126.  that 
whether  a  note  is  negotiable  or  not  is  a 
question  which  relates  to  Its  nature  and 
effect,  and  ia  therefore  to  be  governed  by 


the  lex  loci  cootraetua,  although  the  reme- 
dy Is  governed  by  the  place  where  the  suit 
is  Instituted.  Hence  the  note  sued  on  in 
the  present  case,  having  been  executed  and 
made  payable  in  New  York,  where.  It  is 
conceded,  it  was  negotiable,  it  was  prop- 
erly so  treated  by  the  court  below.  But, 
as  already  stated,  the  only  evidence  of  its 
dishonor  was  the  certificate  of  the  New 
York  notary,  and  that,  according  to  the 
statute  of  this  state,  was  not  evidence  for 
the  purpose  tor  which  it  was  offered.  The 
note  was  payable,  not  in  this  state,  but 
in  New  York,  and  is  therefore  not  within 
onrstatutepermlttlngtheprotestof  prom- 
issory notes  and  inland  bills,  which  ap- 
plies only  to  such  notes  as  are  payable  in 
this  statfl,  at  a  particular  bank,  or  at  a 
particular  office  thereof,  for  discount  and 
deposit,  etc.,  and  as  to  which  the  protest 
is  made  prima  ikcie  evidence  ot  what  is 
stated  therein.  Code,  §§  2849,  2850;  Mc- 
Veigh V.  Bank,  26  Grat.  785,  829.  The 
legislature  has  not  seen  fit  to  make  the 
notarial  certificate  of  protest  of  a  promis- 
sory note,  or  of  an  inland  bill,  payable 
outside  of  the  state,  admissible  in  evidence 
in  our  courts  as  an  official  act,  and  we 
have  not  the  power,  even  if  we  were  so 
disposed,  to  give  to  It  an  effect  which  is 
not  sanctioned  either  by  the  common  law 
or  by  the  statute.  Besides,  there  is  no 
proof  that  the  note  sued  on  was  a  protest- 
able  security  by  the  laws  of  New  York, 
and,  in  the  absence  of  any  such  proof,  the 
presumption  is  that  it  was  not.  Dunn  v. 
Adams,  1  Ala.  527. 

3.  There  is  no  proof,  moreover,  of  due 
notice  to  the  defendant  of  the  dishonor  of 
the  note.  Although  there  has  been  a  di- 
versity and  fiuctuatlon  of  opinion  among 
judges  as  to  what  Is  reasonable  time  with- 
in which  notice  must  be  given  by  the  hold- 
er to  his  Indorser,  It  Is  now  well  settled 
that,  ordinarily,  where  the  parties  reside 
at  different  places,  notices  should  be  for- 
warded the  day  after  dishonor  if  practica- 
ble at  least.  "  Where  the  notice  is  sent  by 
post,"  says  Greenleaf,  "It  need  not  be 
sent  on  the  day  of  dishonor,  but  it  should 
go  by  the  next  practicable  post  after  that 
day,  having  due  reference  to  all  the  cir- 
cumstances of  the  case. "  2  Greenl.  Ev.  § 
187;  1  Pars.  Notes  &  B.  p.  511:  2  Daniel, 
Neg.  Inst.  §§  1039, 1043.  And  the  general 
rule  is  that  each  successive  party  who  re- 
ceives notice  of  dishonor  is  entitled  to  a 
full  day  to  transmit  It  to  any  antecedent 
party  who  is  chargeable  over  to  him  upon 
payment  of  the  bill  or  note.  2  Daniel, 
Neg.  Inst.  §  1044.  In  the  case  at  bar  the 
only  evidence  on  the  point  of  notice  is  that 
of  Quarles,  cashier  of  the  bank,  who  testi- 
fies that  notices  of  protest  were  received 
by  him  from  New  York  on  Monday,  Octo- 
ber 17, 1887,  and  that  on  the  same  day  he 
mailed  a  copy  to  the  defendant  at  Dan- 
ville. The  note  matured  on  Friday,  the 
14th  of  October,  and  there  is  no  evidence 
whatever  either  as  to  the  time  when  the 
notices  were  mailed  in  New  York,  or  as  to 
the  usual  course  of  the  mail  between  New 
York  and  this  city.  For  aught  the  record 
shows,  the  notices  may  have  been  mailed 
on  Sunday,  the  16th,  or  on  Monday,  the 
17th,  and,  if  not  mailed  before  that  time, 
it  was  too  late  to  avail.    The  rule  is  well 
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expressed  by  Parsons,  who  says  that  "the 
burden  of  proving  due  notice  is  upon  the 
plaintiff,  whose  duty  it  is  to  give  it  In  a 
way  capable  of  proof.  It  should  also  be 
proved  distinctly.  Thus,  if  the  witness 
says  tlie  notice  was  sent  in  two  or  three 
days,  and  two  are  enough,  but  three  not, 
and  there  is  nothing  to  define  this  testi- 
mony, it  will  not  be  sufficient  evidence  to 
find  a  verdict  for  the  plaintiff."  1  Pars. 
Notes  &  B.  p.  516.  And  in  Friend  v.  Wilkin- 
son, 9  Grat.  33,  it  was  decided  that  not 
only  Is  the  burden  of  proving  notice  on 
the  plaintiff,  but  that,  where  notice  is  re- 
quired, it  is  a  condition  precedent  to  a  re- 
covery, and  that  he  must  show  a  strict 
compliance  with  the  rule.  Hence  It  was 
held  incumbent  on  the  plaintiff  in  that 
case  to  show  the  time  at  which  the  notice 
was  placed  in  the  post-ofllce  to  be  mailed, 
and,  there  being  no  proof  that  the  defend- 
ant duly  received  notice,  the  judgment  of 
the  lower  court  in  favor  of  the  plaintiff 
was  reversed.  The  application  of  these 
elementary  principles  to  the  present  case 
shows  very  clearly,  we  think,  that  the 
Judgment  here  complained  of  is  erroneous, 
and  that  the  same  must  be  reversed,  and 
a  judgment  entered  for  the  defendant. 


(87  Va.  $41) 

Edichai.  Bullion  Co.  et  al.  v.  Columbia 
Gold  Mining  Co.  et  al. 

(Supreme  Cowrt  of  AppeaU  of  Virgtnta.    April 
9,  isai.) 

SFBOIFIO  PbRFOBMANCB  —  INSUFFICIBNCT  OF  CON- 
TBACT. 

In  an  action  to  compel  specific  performance, 
the  complaint  alleged  that  A.  prociu-ed  a  lease 
from  plaintiffs,  giving  him  the  option  of  purchas- 
ing certain  mining  lands  within  a  given  period, 
and  that  he  was  the  agent  of  defendants,  and 
operating  machinery  on  said  lands  for  them  be- 
yond the  time  In  which  the  option  expired,  and 
that  defendants  thereby  became  bound  as  pur- 
chasers. The  complaint  referred  to  certain  let- 
ters that  passed  thereafter  between  the  officers  of 
the  respective  companies,  and  an  unsigned  mem- 
orandum that  it  alleged  showed  defendants  had 
agreed  to  take  the  property  on  the  terms  of  A.  'a 
contract,  and  only  were  negotiating  as  to  the 
times  of  making  payments.  Held,  that  the  bill 
and  correspondence  referred  to  disclosed  a  fail- 
ure on  the  part  of  the  parties  to  agree  upon  a 
time  of  payment,  which  is  essential  to  a  contract 
for  the  sale  or  purchase  of  real  estate. 

Appeal  from  circuit  court,  Fluvanna 
countj'. 

W.  B.  Pettit  and  W.  W.  Henry,  for  ap- 
pellants. T.  S.  Martin  and  A.  A.  Gray,  for 
appellees. 

Faunti.eroy,  J.  The  petition  of  the 
Edichal  Bullion  Company,  a  corporation, 
and  of  J.  B.  Baker,  J.  W.  Woodside,  and 
M.  R.  Kirkpntrick,  as  individuals,  repre- 
sents that  they,  and  each  of  them,  are  ag- 
grieved and  injured  by  the  decree  rendered 
by  the  circuit  court  of  Fluvanna  county 
on  the  12tb  day  of  April,  1889,  In  the  chan- 
cery cause  pending  therein.  In  which  the 
Columbia  Gold  Mining  Company,  a  corpo- 
ration, is  complainant,  and  the  said  peti- 
tioners and  one  H.  H.  Eames  are  defend- 
ants. The  original  bill  was  filed  against 
the  said  Edichal  Bullion  Company,  as  a 
non-resident  and  foreign  corporation,  for 
the  purpose  of  enforcing  specific  perform- 


ance of  an  alleged  contract  for  the  pur- 
chase by  it,  from  the  said  Columbia  Gold 
Mining  Company,  of  real  estate  lying  in 
the  counties  of  Goochland  and  Fluvanna, 
Va.,  known  as  the  "Tellurium  Gold  Min- 
ing Property;"  and,  simultaneously  with 
the  institution  of  the  suit,  on  the  9th  day 
of  July,  1886,  an  attachment  was  sued  out 
and  levied  upon  the  Interest  which  It  was 
alleged  the  said  Edichal  Bullion  Company 
owned  in  about  1,100  acres  of  laud,  lying 
mostly  in  the  said  county  of  Fluvanna, 
known  as  the  "Bowles  Mining  Property, ■* 
and  upon  some  personal  property.  To 
the  original  bill,  and  two  successive 
amended  bills  filed  by  the  complainants, 
the  defendant  company  demurred  and  an- 
swered. The  circuit  court  overruled  the 
demurrer,  and  by  the  decree  complained 
of  held  that  there  was  a  contract  for  the 
sale,  by  the  Columbia  Gold  Mining  Com- 
pany to  the  defendant  the  Edichal  Bullion 
Company,  of  the  tellurium  gold  mining 
property,  as  set  forth  in  the  bill,  to  have 
been  made  on  the  7th  day  of  November, 
1SS.5,  and  decreed  specific  performance  of 
tlie  same  by  the  defendant  company;  and 
also  decreed  against  the  individual  mem- 
bers uf  the  said  defendant  company  as  se- 
curities for  the  defendant  company.  The 
.case  made  by  the  original  and  amended 
bills  was  demurred  to,  as  wanting  in  all 
the  essential  requisites  of  a  suit  for  specific 
performance,  because  it  does  not  show 
that  any  distinct  and  definite  contract  of 
sale  and  purchase  was  made;  nor  when, 
where,  how,  and  by  whom  it  was  made, 
and  that  the  person  making  it  bad  au- 
thority to  bind  the  defendant  company ; 
nor  whether  the  alleged  contract  was  by 
parol  or  In  writing;  nor  whether  there 
was  any  express  contract  made  by  the  de- 
fendant company,  or  by  any  authorized 
agent  tor  it,  either  by  parol  or  in  writing. 
It  is  merely  stated,  argumentatlvely,  that 
inasmucli  as  H.  H.  Eanies  had,  on  the  7th 
day  of  February,  18S5,  procured  a  con- 
tract of  lease  from  the  complainant  com- 
pany, giving  him  the  option  of  buying  the 
tellurium  gold  mining  property,  upon  cer- 
tain terms,  within  a  limited  time,  and 
was,  as  they  allege,  the  agent  of  the  de- 
fendant company,  operating  its  machin- 
ery on  the  premises  which  he  had  leased, 
with  the  option  to  buy  on  or  before  the 
7th  day  of  November,  1885;  and  inasmuch 
as  his  said  experimental  operations  were 
continued  beyond  the  day  upon  which,  by 
the  express  terms  of  his  contract,  his  said 
option  was  to  cease,— therefore  the  said 
Edichal  Bullion  Company  had  become 
bound  to  buy,  and  had  bought,  the  prop- 
erty upon  the  terms  stipulated  in  the  writ- 
ten contract  between  the  complainant 
company  and  the  lessee,  H.  H.  Eames, 
made  more  than  six  months  before  the  de- 
fendant Edichal  Bullion  Company  had  any 
existence  in  fact  or  In  law  ;  that  the  bills 
do  not  show  that  Eames  himself,  within 
the  time  limited,  availed  of  his  option  to 
buy  the  property,  by  notice  to  that  effect, 
or  by  offering  to  pay  the  purchase  money; 
nor  that  the  complainant  company  was, 
on  the  next  day  after  the  expiration  of 
the  option  contract  with  Eames,  under 
any  obligation  to  sell  to  him,  much  less 
that  It  was  under  any  obligation  to  sell 
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the  property  .to    the   defendant   Edlchal 
Ballion  Company. 

In  the  case  of  Iron  Co.  v.  Gardiner,  79  Va. 
305,  Jodtce  Lact,  speaking  for  this  court, 
said:  "Can  there  be  a  contract  without 
mataal  obligation?  Can  there  be  an 
agreement  between  two  partleH  which 
binds  one  of  them  absolutely  and  the  oth- 
er only  at  his  pleasure?  Upon  thisground 
no  specific  performance  could  properly 
hare  been  decreed,  since  the  want  of  mut- 
oallty  in  th«  contract  should  be  consid- 
ered a  valid  objection  to  the  exercise  of 
that  jurisdiction. "  After  charging,  ar;7U- 
enrfo,  that  the  defendant  company  had, 
on  the  7th  of  November,  1S85,  become  the 
purchaser  of  the  property  In  question,  on 
the  terms  named  in  said  contract,  (with 
Eames,)— to  wit,  flS.OOO,  of  which  $7,500 
was  to  be  paid  in  cash,  and  the  residue  in 
three  months  with  interest, — the  bill  refers 
to  certain  letters  that  afterwards  passed 
between  some  of  the  ofQcers  of  the  respect- 
ive companies,  and  to  an  unsigned  memo- 
randum, which  are  not  exhibited  with  or 
made  part  of  the  bill,  nor  claimed  as  con- 
stituting the  contract  sought  to  be  en- 
forced, but  as  rendering  plain  that  the  de- 
fendant Edichal  Bullhm  Company  bad 
agrreed  to  take  the  property  on  the  terms 
named  in  the  contract  with  Eames,  and 
only  were  negotiating  for  the  times  of 
making  payments.  The  times  of  making 
payments  are  an  important  and  essential 
element  of  a  contract  for  the  sale  or  pur- 
chase of  real  estate.— ao  essential  that  a 
failure  to  agree  and  distinctly  to  state  as 
to  them  is  a  failure  to  agree  upon  any 
eootract  at  all.  The  bill,  and  the  corre- 
spondence referred  to  in  It,  show  a  failure 
to  agree  upon  these  important  particu- 
lars of  the  alleged  contract.  And  this  ref- 
erence further  shows  that  nocontract  bad 
been  made  on  the  7th  of  November,  as 
argued  in  tlie  bill  there  had  been ;  for  It 
■hows  that  on  the  7th  of  November,  188.5, 
the  complainant  company  agreed  with 
their  lessee,  Eames,  to  extend  his  option, 
which,  under  their  written  contract  with 
him,  would  expire  on  that  day,  until  the 
12th  of  November;  and  that  from  the  13th 
of  that  month  to  the  31st  of  December, 
1885,  the  officers  of  the  respective  corpora- 
tions were  in  treaty  about  the  sale  and 
terms  of  purchase  of  the  property,  and 
were  never  at  one  about  them.  See  Iron 
Co.  V.  r.  S.,  118  U.  S.  40,  42,  6  Sup.  Ct.  Rep. 
928:  "Until  the  terms  of  an  agreement 
have  received  the  assent  of  both  parties, 
the  negotiation  is  open,  and  imposes  no 
obligation  on  either."  "If  it  be  doubtful 
whether  an  agreement  has  been  conclud- 
ed, or  is  a  mere  negotiation,  chancery  will 
not  decree  a  specific  performance.  The 
principle  is  a  sound  one.  and  especinlly  ap- 
plicable in  a  case  like  this,  where  the  par- 
ty attempting  to  enforce  this  contract  has 
done  nothing  upon  it."  Carr  v.  Duval,  14 
Pet.  83.  The  ca'se  of  Carr  v.  Duval,  supra, 
was  one  in  which  thecontract  was  sought 
to  be.  like  the  case  at  bar,  deduced  from 
correspondence,  which  was  conducted,  on 
the  side  of  the  parties  against  whom  a 
apedflc  performance  was  sought,  by  one 
who.  in  the  language  of  the  court,  "was 
acting  not  for  himself  only,  but  for  his 
dsters  and  brothers,  without  any  express 


authority  from  them. "  The  same  learned 
judge,  in  delivering  the  opinion  of  the 
court  in  the  case  of  Colson  v.  Thompson, 
2  Wheat.  336.  341,  said:  "The  contract 
which  is  sought  to  be  specifically  execut- 
ed ought  not  only  to  be  proved,  but  the 
terms  of  It  should  be  so  precise  as  that  nei- 
ther party  could  reasonably  misunder- 
stand them.  If  the  contract  be  vague  or 
uncertain,  or  the  evidence  to  establish  It 
be  insufScient,  a  court  of  equity  will  not 
exercise  its  extraordinary  jurisdiction  to 
enforce  it,  but  will  leave  the  party  to  his 
legal  remedy."  In  the  case  of  Williams  v. 
Morris,  95  U.  S.  444,  456,  Ci.iffokd,  J., 
said:  "The  proof  as  to  the  terras  of  the 
contract  must  be  clear,  definite,  and  con- 
clusive, and  must  show  a  contract 
leaving  no  Jua  deliberandi  or  locvs  pen- 
Iteatlse;"  and  (on  page  457)  must  clear- 
ly and  satisfactorily  show  "the  exist- 
ence of  the  contract  as  laid  in  the  plead- 
ings,"  and  "the  particular  agreement 
chareed  in  the  bill  or  answer. "  Relief  In 
suits  tor  specific  performance  Is  not  grant- 
ed by  courts  of  equity  ex  debitojustitite, 
but  under  the  sound  discretion  of  the 
court.  Railroad  Co.  v.  Lewis,  76  Va.  835; 
Iron  Co.  V.Gardiner,  79  Va.  309.  In  grant- 
ing such  relief,  the  very  first  thing  that  is 
required  Is  that  the  complainant  shall  set 
forth  and  prove  a  contract  certain  and  def- 
inite in  its  terms.  Lltterall  v.  Jackson,  80 
Va.  612.  The  bill  for  specific  performance 
of  a  contract  made  with  an  aerent  must, 
on  Its  face,  distinctly  state  the  contract 
that  was  made,  and  show  when,  where, 
how,  and  by  whom  it  was  made,  and 
that  the  person  making  It  had  authority 
to  bind  the  company.  Haden  v.  Associa- 
tion, Id.  683.  In  order  that  a  contract 
can  exist,  there  must  be  n  consensus  be- 
tween the  parties.  Their  minds  must 
agree  at  the  same  moment  to  the  terms 
constituting  the  contract.  "The  parties 
must  agree  to  the  same  thing  at  the  same 
time."  4  Minor,  Inst.  16.  "The  assent 
must  be  to  the  precise  terms  offered. "  3 
Minor,  Inst.  126.  "Where  there  is  amis- 
understanding  as  regards  the  terras  of  a 
contract,  neither  party  Is  liable  in  law  or 
equity."  Bank  v.  Hall,  101  U.S. 50.  "Con- 
tracts for  sale  of  real  estate  must  be  in 
writing,  signed  by  the  party  to  be 
charged,  or  his  agent."    Code  1873,  p.  985. 

The  case  slated  in  the  complainants' 
bills  falls  far  short  of  measuring  up  to 
these  requisites  of  the  law  in  this  state, 
as  settled  by  the  decisions  of  this  court; 
and  the  circuit  court  erred  in  overruling 
the  demurrer  to  the  bills;  and,  as  said  by 
Judge  Richardson  in  delivering  the  opinion 
of  thiscourtin  thecase  of  Litternll  v.  Jack- 
son, supra:  "In  no  view  does  the  alleged 
contract,  whether  looked  at  by  Itself  or  in 
the  light  of  surrounding  circumstances,  as 
disclosed  by  the  testimony, come  up  to  the 
standard  which  is  necessary  to  its  capa- 
bility of  specific  execution."  Citing  Pigg 
V.  Corder,  12  Leigh,  69;  Graham  v.  Call,  6 
Munf.  396;  Wright  v.  Pucket,  22  Grat.  374. 
The  demurrer  to  the  bills  should,  upon 
these  authorities,  have  been  sustained; 
but,  upon  the  answers  and  the  proofs,  the 
complainants'  case  is  without  facts,  jus- 
tice, law,  or  equity  to  support  it. 

The  record  shows  that  H.  H.  Cames 
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claimed  to  have  invented  a  process  or  ma- 
cbinery  for  reducing  ores,  and  extracting 
tbelr  precious  metais,  which  was  very  val- 
uable. Oil  the  7th  day  of  February.  1885, 
long  before  the  Edicbal  Uullion  Company 
was  formed,  or  (-vcn  the  act  of  the  legisla- 
ture of  the  state  of  New  Jersey,  authoris- 
ing it  to  be  formed,  was  enacted,  the  corh- 
platnant,  the  Columbia  Gold  Mining  Com- 
pany, gave  to  tbesaid  H.H.Eamesa  lease 
and  option  of  purchase  upon  their  "Tellu- 
rium" property,  in  Fluvanna  county,  for 
six  months,  with  a  view  to  its  development 
and  the  testing  of  his  Invention.  That 
option  to  Eames  expired  on  the  7th  of  Au- 
gust, 1885,  and  it  was  verbally  extended 
to  Eames  to  the  7th  of  Novem  ber,  1885. 
There  is  not  the  slightest  evidence  in  the 
record  of  any  assignment  of  the  said  op- 
tion, in  writing,  to  the  defendant  Edichal 
Bullion  Company,  or  of  any  determination, 
expressed  in  writing,  by  or  <m  Iwhalf  of  the 
said  defendant  company,  on  or  Ijefore  the 
7th  of  November,  1885,  to  take  the  said 
property  in  accordance  with  the  terms 
of  Eames'  said  option,  which  terms  were 
$16,000, — one-half  cash,  and  the  residue  at 
three  months,  with  interest.  On  the  con- 
trary, the  record  of  the  proceedings  of  the 
Columbia  Gold  Mining  Company,  at  a 
"stockholders'  meeting  November  7,  1885, 
shows  that  Mr.  H.  H.  Eames  was  present, 
and  asked  for  and  obtaiued  '  an  extension 
of  the  time  on  the  contract  with  him,' 
which  would  expire  to-day,  until  next 
Thursday,  the  12th  inst. ;"  and  on  the 
13th  day  of  November,  1885,  Mr.  Baker, 
the  president  of  the  Edlclial  Bullion  Com- 
pany, was  inconsultation  with  theofflcers 
of  the  Columbia  Gold  Mining  Company, 
at  which  consultation  a  memorandum  of 
the  proposal  of  terms  for  the  sale  of  the 
tellurium  gold  mining  property  of  the 
Columbia  Gold  Mining  Company  to  the 
Edichal  Bullion  Company  was  reduced  to 
writing  by  Mr.  Shepherd,  one  of  the  Colum- 
bia Gold  Mining  Company,  but  which  was 
not  signed  by  any  one,  to-wit,  the  pur- 
chase of  the  property  by  the  defendant 
company  at  $15,000,  one-halt  to  be  paid  in 
three  mouths,  one-quarter  to  be  paid  In 
four  months,  and  the  remainder  in  five 
months,  with  interest  from  the  7th  of  No- 
vember, 1885.  This  memorandum  Mr. 
Baker,  the  president  of  the  Edichal  Bullion 
Company,  took  with  him  to  Philadelphia, 
telling  the  Columbia  Gold  Mining  Com- 
pany, at  the  said  meeting  on  the  13th  inst., 
that  he  had  no  authority  to  contract  or 
commit  his  company,  without  a  consulta- 
tion with  and  by  instructions  from  them; 
that  when  he  left  Philadelphia,  on  the  Oth 
inst.,  to  go  to  the  mines  in  Fluvanna 
county,  at  the  request  of  Mr.  Eames,  he 
had  no  Idea  of  visiting  Richmond,  or  of 
negotiating  for  the  purchase  of  the  Tellu- 
rium property ;  that  he  had  arrived  at  the 
mines  on  tlic  10th  inst.,  and  had  come  to 
Richmond  tn  see  the  Columbia  Gold  Min- 
ing Company  in  the  interest  of,  and  at  the 
request  of,  Mr.  Eames,  to  try  to  obtain 
an  exteuHiou  of  his  option  contract,  to  en- 
able him  further  to  experiment  and  test 
the  value  of  his  machinery  and  mining 
operation.^;  for  which  they,  the  Edichal 
Bullion  Company,  had  been  Induced,  by 
Eames' glowiug  accounts  of  actual  and  ex- 


pected products,  to  advance  to  him  large 
sums  of  money.  This  memorandum,  un- 
signed, and  not  binding  upon  any  one,  Mr. 
Baker,  upon  his  return  to  Ptalladelphia, 
laid  before  bis  company;  and  on  the  18tb 
of  November,  1885,  wrote  thefoUowing  let- 
ter: 

"The  Columbia  Gold-Mining  Company, 
Richmond,  Va.— Gents:  We  will  agree  to 
the  terms  of  your  mem.  for  the  sale  of  the 
tellurium  property,  except  to  thetime  of 
the  payments  of  notes,  which  we  propose 
as  follows : 

Ist  note,  Kov.  7tb,  $3,7iS0, 4  months. 
2d     "  "  3,750,6       » 

3d     "  «  8,7.^0,6       « 

4th     "  "  8,760,7       « 

—All  these  notes  to  bear  interest  at  6  per 
cent,  per  annum,  we  to  have  the  privilege 
of  taking  up  the  notes  before  maturity. 
Trusting  this  will  be  satisfactory,  yours, 
truly,  Edichal  Bullion  Compa.ny. 
"J.  W.  WooDsiDK,  Secretary." 

To  this  letter,  containing  the  only  pro- 
posal in  writing  ever  made  by  the  Edichal 
Bullion  Company  to  purchase  the  tellu- 
rium property  of  the  complainant,  a  posi- 
tive and  uuquaiified  refusal  was  made  in  a 
letter  dated  November  19, 1885,  and  signed 
"C.  E.  Belvin,  President,"  addressed  to 
Mr.  J.  W.  Woodslde,  secretary,  135  .4rch 
street,  Philadelphia:  "Dear  Sir:  Yours 
18th  inst.  received  this  p.  m.,  "  etc.  "  In  re- 
ply, I  beg  to  say  that  I  at  once  called  a 
meeting  of  our  company,  and  I  am  au- 
thorized to  say  that  tliey  wll|  have  to  de-  ■ 
cline  to  make  any  alteration  In  the  terms 
as  stated  In  the  memo,  handed  your  presi- 
dent, Mr.  J.  B.  Baker,  and  accepted  by 
him,  at  Ford's  Hotel,  in  this  city,  on  last 
Friday  morning,  13th  inst.,"  etc.  To  this 
Mr.  Baker,  president,  replied  in  n  letter 
dated  Philadelphia,  November  23,  1885,  ad- 
dressed to  C.  E.  Belvin,  president,  Rich- 
mond, Va.:  "On  my  return  to  Philadel- 
phia, on  the  15th  inst.,  I  laid  the  memo, 
referred  t«j  before  my  colleagues,  stating 
that  I  said  to  the  gentlemen  I  met  that 
when  I  left  Philadelphia  I  did  not  expect 
to  stop  In  Richmond,  or  see  any  of  the  per- 
sons interested  In  the  sale  of  tellurium 
mines;  that  I  did  not  have  any  conversa- 
tion with  my  colleagues  in  Philadelphia 
with  reference  to  the  payments  for  the 
property;  and  that  it  would  be  necessary 
to  have  the  approval  of  Mr.  Woodside  and 
Mr.  Kirkpatrlck  before  any  agreement 
could  be  ratified, "  etc.  "Our  board,  after 
fully  considering  the  terms  in  the  memo., 
decide<l  to  ask  your  company  to  divide 
the  first  payment  ($7,500)  into  two  equal 
parts,  making  one  to  become  due  Febru- 
ary 7th,  '86,  and  the  other,  at  six  months, 
for  Nov.  7th,  '86,  Interest  to  be  added  In 
each  from  Nov.  7th,  '85.  Our  company 
deems  It  Injudicious  to  contemplate  the 
payment  of  so  large  an  amount  of  money 
in  February,"  etc.  "It  hoijes  that  the 
Columbia  Gold  Mining  Company  will  re- 
consider its  decision. " 

To  this  letter  the  Columbia  Gold  Mining 
Company,  through  Its  president,  C.  E.  Bel- 
vin, replied  as  follows: 

"Richmond,  Va.,Nov.  25th,  1885.  Mr.  J. 
B.  Baker.  President  Edichal  Bullion  Com- 
pany, 1.35  Arch  St.,  Phila.,  Pa.— Dear  Sir: 
Your  tetter  23d  received  this  day;    and 
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we  baVe  coniddered  your  proposition, 
and  oar  board  have  agreed  to  accept  yonr 
terms  of  payment,  which  we  onderstand 
to  be  as  follows: 

18,750  and  int  at  8  mos.  from  Not.  Ttii,  1885. 

•8,780         «         4  «  u 

mo  *mA  M.  K  tA  m 


«S,750 

•8,750  «         5 

«8,750  «         6 


m 
m 


'If  we  are  correct  tn  this,  please  advise 
me  promptly,  and  I  will  bare  the  papers 
prepared  at  once. " 

It  is  seen  at  once  that  this  letter  of  ac- 
ceptance makes  a  material  variation  in 
the  terms  proposed  In  the  letter  from 
Baker;  and  Belvln,  the  president,  speak- 
ing for  his  board,  shows  that  they  were 
oncertain  as  to  the  terms  of  payment 
offered;  and,  in  Its  state  of  uncertainty, 
asked  to  be  advised  promptly  whether  it 
was  correct,  etc.  No  reply  was  made  to 
this  until  the  letter  of  12th  of  December, 
1885,  written  by  Baker,  president,  ad- 
dressed to  C.  £.  Belvln,  president,  Rich- 
mond, Va.,  in  which  It  is  stated  that  the 
Edichal  board  of  directors  had  and  would 
defer  action  npon  the  proposal  contained 
in  the  letter  of  Belvln  of  the  25tb  Novem- 
ber, 1885,  until  it  could  hear  better  ac- 
counts of  the  experimental  working  of  the 
mine  by  Eames.  The  said  terms  pro- 
posed in  the  letter  of  the  25th  of  Novem- 
ber, 1885,  have  never  been  accepted  by  the 
Bdicbal  Company;  and  the  subsequent 
correspondence  between  the  two  compa- 
nies shows  conclusively  that  no  ngreement 
was  ever  concluded  between  them. 
"Where  there  is  a  mlsunrlerstandlng  as 
regards  the  terms  of  a  cou  tract,  neither 
party  is  liable  in  law  or  equity."  Bank 
V.Hall.  101  U.S.  49.  "A  proposal  to  ac- 
cept, or  an  acceptance  on  terms  varying 
from  those  offered,  is  a  rejection  of  the 
offer."  Id.  60.  "A  subsequent  acceptance 
apon  the  terms  oHered  does  not  make  a 
contract.",  8  Amer.  &  Eng.  Enc.  Law,  p. 
853,  tit.  "Contract. "  If  the  offer  be  upon 
payments  at  certain  times,  and  the  party 
idling  requires  shorter  times,  the  party 
making  the  proposal  is  not  bound. 
Story.  Cont.  {  85,  referring  to  Bruce  v. 
Pearson,  3  Johns.  534,  and  cases  cited. 

It  appears  from  the  record  that  Eames, 
who  claimed  to  have  Invented  valuable 
machinery,  and  who  had  a  lease  and  op- 
tion of  purchase  from  the  Columbia  Gold 
lOning  Company  of  their  tellurium  prop- 
erty, adjoining  the  Bowles  property, 
owned  by  the  Edichal  Bullion  Company, 
bad  deceived  the  last-named  company  in 
reference  to  what  he  was  doing  with  his 
machine  at  the  mines;  and  that  it  was 
because  of  his  false  but  glowing  state- 
ments as  to  results  obtained,  that  the 
Edichal  Company  ever  thought  of  bind- 
ing itself  for  the  purchase  money.  But, 
while  negotiations  were  pending,  the  Edi- 
chal Company  discovered  that  they  had 
been  deceived  by  Eames,  and  they  refused 
to  have  anything  to  do  with  the  purchase; 
and,  after  the  failure  of  his  scheme  with 
the  Edichal  Company,  Eames  became  a 
swift  witness  for  the  Columbia  Gold  Min- 
ing Company  in  their  endeavor  to  force  the 
tellarium  property  npon  the  Edichal 
Company.  The  uniting  of  Earaes  as  a  de- 
fendant In  a  suit  asking  for  a  specific  per- 
formance against  the  Edichal  Company 


(of  which  it  is  denied  in  the  answer,  and 
not  proved  in  the  evidence,  that  he  was  a 
member  or  an  agent  to  purchase)  was  ob- 
viously for  the  advantage  of  hlsswom an- 
swer, which  was  called  for  on  oath  from 
blm,  while  it  was  waived  from  the  defend- 
ant company.  He  admits,  upon  cross-ex- 
amination, that  one  of  the  attorneys  for 
the  Columbia  Gold  Mining  Company  pre- 
pared his  answer,  in  which  he  is  made  to 
say,  nnder  oath,  that  the  Edichal  Bullion 
Company  did  adopt  his  contract  with  the 
plaintiff  company  for  the  sale  and  pur- 
chase of  the  tellurium  gold  mine;  and 
that,  after  the  7th  of  November,  1885,  he 
was  in  full  possession  thereof,  for  and  by 
the  aathorlty  of  said  Edichal  Bullion 
Company,  and  the  mines  were  worked 
and  operated  for  It,  and  with  capital  fur- 
nished by  it;  yet,  when  he  is  asked, 
"  When  did  the  Edichal  Company  adopt 
your  contract?"  he  replied:  "I  do  not 
know  that  they  ever  did. "  And  when  he 
is  asked,  "When  did  the  Edichal  Company 
give  you  authority  to  take  possession?" 
he  replied,  "that,  as  a  company,  they 
never  gave  me  such  authority,  but,  indi- 
vidually, they  did."  And  when  he  is 
asked,  "Who  did,  and  when,  and  what 
took  place? "he  replied:  "Mr.  Baker;  at 
the  time  we  were  speaking  of  getting  an 
extension  of  time  on  the  option;  be 
thought  we  might  be  able  to  manage  the 
purchase  if  the  extension  was  granted. " 
There  is  no  proof  in  the  record  of  any 
written  contract  by  any  of  the  defendants 
for  the  purchase  of  the  property ;  and,  as 
to  the  alleged  parol  contract  by  the  sub- 
stitution or  adoption  of  Eames'  expired 
option,  the  answers  to  the  original  and 
first  amended  bills  emphatically  put  in 
issue  and  deny  the  contract  alleged ;  and, 
in  the  language  of  this  court,  by  Lewis, 
P.,  in  the  case  of  Railroad  Co.  v.  Lewis, 
76  Va.  833,  837,  "the  evidence  is  too  vague, 
uncertain,  and  contradictory  upon  which 
to  found  a  decree  in  chancery  for  the  spe- 
cific performance  of  a  contract. " 

In  the  second  amended  bill.  Baker, 
Woodside,  and  Kirkpatrlck  are  made  de- 
fendants, and  the  charge  against  them  is 
that  they  individually,  through  Eames, 
purchased  the  tellurium  property,  and 
turned  It  over  to  the  Edichal  Bullion  Com- 
pany;  and  the  prayer  of  the  bill  is  that 
"if,  therefore,  your  honor  shall  be  of  the 
opinion  that,  for  any  reason,  the  defend- 
ant corporation  is  not  bound  by  the  al- 
]ege6  purchase  of  the  tellurium  gold  min- 
ing property,  then  complainant  is  desirous 
of  holding  the  said  corporators  per- 
sonally bound  by  It,  authorized  and  sanc- 
tioned as  it  was  by  each  one  of  them  indi- 
vlJually.  They  are  responsible  11  the  Edi- 
chal Company  is  not. "  So  far  from  alleg- 
ing positively  and  clearly  a  precise  and 
detinite  contract  of  purchase,  simwing 
when,  where,  how,  and  by  whom,  and 
whether  in  writing  or  by  parol,  the  bill, 
as  a  dernier  resort,  doubtlngly,  hesitat- 
ingly, and  beseechingly  expresses  the  al- 
ternative desire  of  the  complainants  that 
if,  by  the  pleadingrs  and  their  proofs,  they 
have  made  and  sustained  no  case  for  spe- 
cific performance  against  the  defendant 
company,  then  to  hold  the  individual  cor- 
porators liable;  and  the  decree  of  the  court 
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below  is  against  botli  the  defendant  com- 
pany, and  the  Indivldnal  persons  as  securl> 
ties,— thus  establishing  a  liability  not  put 
in  issue  by  the  pleadings  nor  sustained  by 
the  proofs.  The  decree  must  be  upon  the 
case  made  by  tlie  pleadings,  ulthough  the 
evidence  mav  show  a  right  to  a  furtlier 
decree.  Knlbb  v.  Dixon,  1  Band.  (Va.) 
249;  Mundy  v.  Vawter,  3  Grat.  518. 
Neither  of  these  individual  defendants  in 
this  third  bill  was  served  with  process  to 
answer  it,  and  neither,  by  plea,  demurrer, 
or  answer,  or  in  any  way,  entered  an  ap- 
pearance. The  fact  tliat  they  appeared 
before  a  notary  in  Philadelphia  to  give 
tlieir  depositions,  did  not  authorise  the 
court  to  give  a  personal  decree  against 
them.  Smith  v.  Chilton,  77  Va.  535.  Any 
individual  liability  of  Baker,  VVoodside, 
and  Kiri<patricic  for  the  purchase  price  of 
the  property,  as  secuiities  for  the  defend- 
ant company,  could  not  obtain  under  and 
by  virtue  of  a  contract  which  did  not  bind 
the  company  Itself;  and  the  memorandum 
of  the  13th  of  November,  1885.  made  by 
Shepherd,  a  member  of  the  complainant 
company,  and  unnigncd  by  any  one,  und 
made  merely  tentatively,  as  a  basis  for 
furtlier  negotiations,  will  not  supply  the 
Imperative  requirement  of  the  statute  for 
a  writing  signed  by  the  party  to  l)e  bound 
or  by  his  agent.  Code  1S87,  §  2840.  The 
complainant  company  have  no  equity  in 
their  case;  the  decree  appealed  from  is 
wholly  erroneous,  and  it  is  reversed  and 
annulled ;  and  the  order  of  this  court  will 
be  to  abate  the  attachment,  and  to  dis- 
miss the  bills,  with  costs.    Decree  reversed. 


(87  Va.  672) 

Terry  t.  Commonwealth. 

(Supreme  Court  of  Appealg  of  Virginia.    April 
16.  1891. ) 

PoROEKT— What  Cosstitotbs. 
One  T.  was  indicted  for  forgery  of  the  fol- 
lowiag  instrument:    "OfBce  of  H.  M.  Smith   & 
Co.     T.— Dear  Sir:    Yours   of  the  9th   inst.    to 

hand.    •    •    •    You  owe  ns  $7.88,  and  you 

the  note  for  $412.  It  was  canceled,  •  •  •  but 
it  was  marked  '  Paid,'  and  canceled;  so  It  cannot 
be  of  any  use  to  any  one.  Yours,  truly,  Smith 
&  McUuiRB,  Receivers. "  The  indictment  alleged 
that  T.  was  at  the  time  indebted  to  H.  M.  Smith 
&  Co.  Held  not  a  forgery  under  Code  Va.  1887, 
S3737,  deUniug  asforgery  the  forging  "any  writing 
•    •    •    to  the  prejudice  of  another's  right. " 

Error  to  Circuit  court,  Campbell  county. 

J.  W.  Rlely  and  Henry  EdmundB,  for 
plaintiff  in  error.  R.  Taylor  Scott,  Atty. 
Gen.,  for  the  Commonwealth. 

Fau-nti-eroy,  J.  The  petition  of  Joseph 
O.  Terry  represents  that  he  was  indicted, 
tried,  and  convicted  in  the  county  court 
of  Campbell  county,  at  tlie  November,  1890, 
term  thereof,  upon  a  charge  of  forgery, 
and  was  sentenced  by  the  said  court,  at 
its  said  term,  to  coaflnement  in  the  peni- 
tentiary of  Virginia  for  the  term  of  two 
years;  that  he  presented  his  petition,  with 
a  copy  of  the  record  of  the  said  prosecu- 
tion against  him,  to  the  judge  of  the  cir- 
cuit court  of  Campbell  county,  asking  for 
a  writ  of  error  and  supersedeas  to  the 
said  judgment,  which  said  petition  was, 
by  the  said  judge  of  the  circuit  court  of 
Campbell  county,  denied,  and  a  writ  of 


error  refused  on  the  S7tta  day  of  Decem- 
ber, 1890.  The  case  is  here  upon  a  writ 
of  error  awarded  by  one  of  the  judges 
of  this  court  to  the  judgment  aforesaid  ot 
the  county  court  of  Campbell  county,  and 
to  the  said  judgment  of  the  judge  of  the 
circuit  court  of  Campbell  county.  The  in- 
dictment is  founded  on  section  3737  of  the 
Code  of  Virginia,  1887:  "If  any  person 
forge  any  writing  *  •  •  to  the  preju- 
dice of  another's  right,  or  utter,  or  at- 
tempt to  employ  as  true,  such  forged  writ- 
ing, knowing  it  to  be  forged,  be  shall  be 
confined  in  the  penitentiary  not  less  that 
two  nor  more  than  ten  years."  This 
statute  pred  Icates  the  offense  of  forgery 
only  of  such  writings  as  are,  or  may  be, 
to  the  prejudice  of  another's  right,  or  by 
which  another  may  be  defrauded.  It 
must  sufficiently  appear,  from  the  descrip- 
tion given  of  the  writing  alleged  to  have 
been  ff)rBed,  that  It  Is  writing  to  the  preju- 
dice of  another's  right.  If  it  he  not  such, 
it  is  not  within  the  statute,  and  the  for- 
gery of  It  cannot  be  punished  as  lelonv, 
Powell  V.  Com.,  11  Grat.  822;  citing  Chit. 
Crim.  Law,  1021;  2  Buss.  Crimes,  318. 

The  indictment  in  the  case  at  bar  con- 
tains two  counts, — one  for  forging;  and 
the  other  for  utterjng,  knowing  it  to  be 
forged,  a  certain  writing  of  the  tenor  fol- 
lowing: "Office  of  H.  M.  Smith  &  Co., 
Manufacturers  of  Agricultural  Machinery, 
Bichraond,  Va.,  Feb.  18, 1886.  J.  O.  Terry, 
Esq.— Dear  Sir  :  Yours  of  the  9th  Inst,  to 
hand.  We  Inclose  a  statement  of  your  ac- 
count. It  agrees  with  yours  very  nearly, 
as  you  will  see.  You  owe  us  $7.38,  and 
you the  note  for  $412.  It  was  can- 
celed and  sent  you  by  mail  last .    If 

you  did  not  receive  it  it  is  probably  in  the 
dead-letter  office  at  Washington;  but  It 
was  mailed,  marked  'paid.'  and  canceled; 
so  it  cannot  be  of  any  use  to  any  one. 
Yours,  truly.  Smith  &  McGuire,  Beceiv- 
ers. "  The  indictment  avers  that  the  ac- 
cused, bping  at  that  time  Indebted  to  H. 
M.  Smith  &  Co.,  forged  the  writing  de- 
scribed. The  paper,  as  set  out  In  the  in- 
dictment, shows  on  its  face,  with  no  aver- 
ment of  extrinsic  circumstances  to  connect 
Smith  &  McGuire,  receivers,  with  H.  M. 
Smith  &  Co.,  that  it  was  Incapable  of  af- 
fecting or  prejudicing  the  rights  of  H.  M. 
Smith  &  Co.  as  defensive  evidence  In  a  suit 
or  demand  by  them  on  any  indebtedness 
of  the  accused  to  them ;  and  it  does  not 
fix,  nor  could  It  operate,  any  pecuniary 
liability  upon  any  one.  It  does  not  refer 
to  U.  M.  Smith  &  Co.,  and  it  could  not,  as 
before  said,  prejudice  their  rights  as  de- 
fensive evidence.  Nor  could  It  prejudice 
any  right  of  Smith  &  McGuire,  receivers, 
unless  the  accused  was  indebted  to  them; 
but  the  indebtedness  of  the  accused  is  al- 
leged in  the  indictraent.not  to  be  to  them, 
but  to  H.  M.  Smith  &  Co.;  and  if.  In  fact, 
the  accused  was  indebted  to  Smith  &  Mc- 
Guire. receivers.  It  should  have  been  so  al- 
leged In  the  indictment.  There  Is  no  such 
averment,  and,  without  it,  the  writing  Is, 
on  its  face,  ineffectual  to  prejudice  their 
rights. 

In  the  case  of  Glass  v.  Com.,  33  Grat, 
832.  the  court  said :  "To  authorize  a  vallcl 
conviction  of  au  offense  It  must  besnfD- 
cientiy  charged  in  the  indictment  or  ia-> 
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formation.  Every  material  ingredient  ol 
the  offense  most  be  bo  charged,  otherwise 
there  can  be  no  legal  conviction  in  the 
case:  for,  admitting  the  charge  to  be  lit- 
erally true,  it  does  not  follow  that  the  ae- 
cosed  was  gallty  of  any  offense.  The  judg- 
ment In  that  case  wais  arrested  because 
the  offense  was  not  sufflclently  alleged  in 
the  Indictment.  Forgery  is  the  fraudulent 
making  of  a  false  writing,  which,  If  gen- 
uine, would  be  apparently  of  legal  efficacy. 
Bteh.  Crim.  Law,  (3d  Ed.)  §§  495.  499.  The 
iBBtmment  must  appear  on  its  face  to  be, 
or  be  in  fact,  one  which,  if  troe,  would  be 
ralid,  or  legally  capable  of  effecting  a 
fraud.  Writings  Invalid  on  their  face  are 
not  subjects  of  forgery.  If  Incomplete  or 
ancertain  on  their  face,  so  that  their  legal 
efficacy  Ik  dependent  on  extrinsic  circum- 
stances, then  such  extrinsic  matters  must 
be  averred  in  the  indictment.  2  Blsh. 
Crim.  Law,  (8d  Ed.)  §§  503,  505.  506.  511, 
512.  The  writing  alleged  in  the  indictment 
to  have  been  forged  Is  signed,  "Smith  & 
McGuire,  Receivers. "  What  Smith,  of  ail 
Smiths?  And  what  McGuire?  Recelversof 
whom?  By  what  authority?  Can  Smith 
ft  McGuire,  as  a  partnership  or  firm,  be 
made  receivers?  The  paper  bearing  their 
signature,  which  is  alleged  to  be  forged,  is 
meaningless,  void,  and  of  no  legal  efficacy, 
even  if  it  were  genuine.  It  is  not  only 
wanting  in  the  legal  requisites  of  validity, 
were  it  genuine,  but  Its  mean!ngand  terms 
are  unintelligible  from  the  words  and 
characters  nsed,  and  it  is  so  Incomplete 
and  unmeaning  that  it  cannot  be  the 
foundation  of  any  legal  liability.  Fomby 
r.  State,  6  South.  Rep.  271.  The  Indict- 
ment does  not  charge  an  offense;  and  the 
trial  coort  erred  in  overruling  the  motion 
to  arrest  the  judgment,  and  in  not  dis- 
charging the  prisoner  from  this  prosecn  • 
tion.  The  order  will  be  entered  here  to  re- 
verse and  annul  the  judgment  complained 
of.  and  to  discharge  the  prisoner.  Judg- 
ment reveraed. 


({?  Ga.  6) 

AMEBICttS,  P.  &  L.  R.  R.  V.  LCCKIE. 

(^uprane  Court  of  Georgia.    March  16, 1891.) 

CORTBIBtrTOBT  NeOLIOENOB  —  COUFAB^TTVX  Neo- 
LIOSNCE — INBTBC0TION8. 

Upon  the  trial  of  a  suit  against  a  railroad 
company  for  personal  injuries  to  the  plaintiff,  it 
was  error  to  cliargo  as  follows:  "If,  by  the  ex- 
ercise of  ordinary  care  and  diligence,  the  plain- 
tiff oonld  have  avoided  the  consequences  to  her- 
self of  the  defendant's  negligence,  she  cannot  re- 
eover:  bnt  if  both  parties  were  at  fault,  and  the 
alleged  injury  was  the  result  of  the  fault  of  both, 
then,  notwithstanding  the  plaintiff's  negligence, 
she  would  l>e  entitled  to  recover,  but  the  amount 
of  the  recovery  would  be  abated  in  proportion  to 
the  amount  of  the  default  on  her  part."  The 
eiTor  consisted  in  stating,  in  immediate  connec- 
tion with  each  other,  and  without  proper  explana- 
tion, two  distinct  rules  of  law,  and  thus  qualify- 
ing the  former  by  the  latter,  which  Is  not  the  pur- 
pose of  the  statute. 
(HyUabua  by  the  Court.) 

Error  from  superior  court,  Dooly  coun- 
ty: FoBT,  Judge. 

B.  P.  HoUls,  for  plaintiff  In  error.  C.  C. 
Dnneaa  and  Barileman  &  Davis,  for  de- 
fendant in  error. 

LfMPKi.v,  J.  Section  2972  of  the  Code, 
rdatlns  to  actfona  for  personal  injuries. 


declares,  in  substance,  that  If  the  plain- 
tiff, by  ordinary  care,  could  have  avoided 
the  consequences  to  himself  caused  by  the 
defendant's  negligence,  he  cannot  recover. 
This  section  sets  forth  one  of  the  defenses 
which  railroad  companies  are  permitted 
to  make  to  such  actions.  It  further  pro- 
vides: "But  in  other  cases  the  defendant 
is  not  relieved,  although  the  plaintiff  may 
In  some  way  have  contributed  to  the  inju- 
ry sustained. "  The  "  other  cases"  referred 
to  are  manifestly  those  in  which  the  plain- 
tiff could  not  by  ordinary  care  have 
avoided  the  consequences  of  defendant's 
negligence.  In  cases  of  that  kind,  both 
parties  being  at  fault,  the  damages  are  ap- 
portioned. This  also  is  undoubtedly  the 
meaning  of  the  latter  sentence  of  section 
3034  of  the  Code,  which  reads  as  follows: 
"If  the  complainant  and  the  agents  of  the 
company  are  both  at  fault,  the  former 
may  recover,  but  the  damages  shall  be  di- 
minished by  the  jury  in  proportion  to  the 
amount  of  fault  attributable  to  him." 
This  sentence  relates  to  the  same  kind  of 
"other  cases"  which  are  referred  to  In  sec- 
tion 2972:  that  Is,  cases  In  which  It  ap- 
pears that  the  plaintiff  could  not,  by  exer- 
cising ordinary  care,  have  avoided  the  In- 
jury to  himself  caused  by  defendant's  neg- 
ligence. It  seems  to  be  the  clear  meaning  of 
ourla w  thatthe  plaintiff  can  never  recover 
in  an  action  for  personal  injuries,  no  mat- 
ter what  the  uegligeuce  of  the  defendant 
may  be,  short  of  actual  wantonness, 
when  the  proof  shows  he  could,  by  ordi- 
nary care,  after  the  negligence  of  defend- 
ant began  or  was  existing,  have  avoided 
the  consequences  to  himself  of  that  negli- 
gence. The  law  also  clearly  contemplates 
cases  in  which,  while  the  plaintiff  Is  to 
some  extent  negligent,  he  nevertheless 
could  not.  by  using  ordinary  care,  have 
avoided  an  Injury  resulting  from  defend- 
ant's negligence.  Of  course  there  can  bo 
no  recovery  when  the  defendant  Is  entirely 
free  from  negligence,  and  uses  all  proper 
care  to  prevent  injury.  The  law  of  con- 
tributory negligence  Is  applicable  only 
where  both  parties  are  at  fault,  and  when, 
also,  the  plaintiff  could  not,  by  ordinary 
care,  have  avoided  the  Injury  which  de- 
fendant's negligence  produced.  The 
charge  given  by  the  judge  below.  In  effect, 
makes  the  defendant  liable  If  the  jnry 
should  find  both  parties  negligent,  not- 
withstanding they  might  have  believed 
that  If  the  plaintiff  had  exercised  ordi- 
nary care  she  would  not  have  been  hurt. 
He  correctly  charged  the  law  set  forth  In 
section  2972,  but  improperly  quallQed  It 
by  charging  the  law  c<mtained  in  the  lat- 
ter half  of  section  3034,  without  making 
the  proper  explanation  as  to  the  class  of 
cases  to  which  this  latter  charge  is  appli- 
cable. If  he  had  said :  "But  if  both  parties 
were  at  fault,  and  the  alleged  injury  was 
the  result  of  the  fault  of  both,  and  you  Sad 
ttom  the  evidence  that  the  plaintiff  could 
not  by  ordinary  care  have  avoided  the 
alleged  injury  to  herself,  occasioned  by  de- 
fendant's negligence,  then,  notwithstand- 
ing she  may  have  been  tosoraeextent  neg- 
ligent, she  would  be  entitled  to  recover, 
but  the  amount  of  daningea  rtbould  be  ap- 
portioned," etc., — the  charge  would  have 
been  correct,  because  it  would  have  fully 
met  all  the  requirements  of  the  sections  ra- 
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ferred  to.  The  court's  attention  was 
called  to  the  pi'oprlety  of  qualifyiDg  his 
foBtructioDB  to  the  Jury  by  uaing  Buch 
words  as  we  have  above  Italicised,  and  a 
request  to  this-  effect  was  made  and  re- 
fused. This  request  wub  not  in  writing, 
and  the  court  was  not  therefore  bound  to 
give  it  as  a  request;  butasso  doing  would 
have  relieved  the  charge  given  of  the  error 
therein,  and  without  such  addition  the 
charge  does  not  fully  and  accurately  pre- 
sent the  law,  we  are  constrained  to  grant 
a  new  trial.    Judgment  reversed. 

(86  O*.  806)  

Watson  v.  Ooolsby. 
(Supre77»«  Court  of  Qeorgia.    March  16,  1891.) 

Fabties — Estate— Injunotios — Recbivsb. 

1.  Land  was  devised  to  a  married  woman  for 
the  life  of  her  husband,  with  a  charge  thereon 
for  the  support  and  maintenance  of  her  husband 
during  his  life;  after  his  death,  his  minor  chil- 
dren to  talie  the  fee.  Held,  that  snch  a  minor 
had  not,  during  the  lives  of  bis  parents,  such  an 
interest  in  the  land  as  rendered  him  a  necessary 
party  to  an  action  resulting  inaverdlot  and  Judg- 
ment by  consent  tliat  the  claim  l>e  a  special  lien 
on  tiie  crops,  to  be  enforced  in  three  annual  in- 
stallments. 

3.  The  action  being  against  the  wife,  and 
having  been  commenced  in  a  county  court  which 
has  no  equitable  jurisdiction,  and  it  l>eing  doubt- 
ful whether  on  appeal  the  superior  court  had  au- 
thority to  allow  an  amendment  seelting  equitable 
relief,  and  to  enter  np  the  judgment  rendered, 
and  it  being  further  doubiful  whether  execution 
would  not  lie  against  the  life-estate,  an  injunc- 
tion and  the  appointment  of  a  receiver  for  the 
enforcement  of  the  judgment  was  properly  de- 
nied. 

Error  from  superior  court,  Jasper  coun- 
ty: Jenkins,  Judge. 

The  following  is  the  official  report:  The 
]udge  put  his  refusal  of  injunction  and  re- 
ceiver (which  is  the  Judgment  excepted  to) 
upon  the  ground  that  John  K.  Goolsby, 
Jr..  the  minor  child  of  John  K.  Goolsby 
and  Julia  E.  Goolsby, has  such  an  Interest 
in  the  income  of  the  land  conveyed  by  the 
deed  below  set  forth  as  made  him  a  neces- 
sary party  to  an  action  which  resulted  in 
a  verdict  and  Judgment  taken  by  consent 
of  the  parties,  in  which  It  was  ordered 
that  the  Judgment  be  a  special  lien  on 
thecrops  growing  and  to  be  grown  on  the 
land  conveyed  by  the  deed,  and  be  en- 
forced as  against  snch  crops  in  throe  year- 
ly InstailmentB,  the^rav^men  of  the  pres- 
ent complaint  being  the  failure  of  the  de- 
fendants to  comply  with  this  Judgment; 
and  that  the  same  Is  void  as  to  the  minor, 
for  the  reason  that  the  only  service  upon 
him  was  by  acknowledgment  through  the 
attorney  of  his  guardian  ad  litem.  The 
deed  is  as  follows:  "Georgia,  Jasper 
county.  This  Indenture,  made  and  agreed 
on  this  Mai-ch  30,  1877,  between  Cardin 
Goolsby,  of  said  state  and  county,  of  the. 
one  part,  and  Julia  E.  Goolsby,  of  the 
aarae  county,  of  the  second  part,  and  the 
children  of  the  said  Cardin, exceptthe  said 
John  K.,  of  the  third  part,  witnesseth 
that,  subject  to  the  conditions,  and  limita- 
tltms,  to  be  herein  mentioned  and  con- 
tained, for  the  purpose  of  securing  a  home 
and  a  support  for  the  said  John  K.  and  his 
family,  and  in  consideration  of  the  natural 
love  and  affection  the  said  Cardin  Goolsby 
has  for  his  son  John  K.  and  his  wife,  the 
said  Jullf  E.,  and  also  iu  consideratioa  of 


the  love  aud  affection  he  has  for  his  other 
children,  and  also  In  consideration  of  the 
sum  of  five  dollars  to  him  in  band  paid, 
he,  the  said  Cardin  Goolsby,  has  granted, 
given,  and  conveyed,  and  by  these  pres- 
ents doth  give,  grant,  and  convey,  unto 
the  said  Julia  £.,  for  and  during  the  life  of 
the  said  John  K.,  or  so  long  as  he  shall 
live,  with  remainder  over  in  fee  to  such 
child  or  children  as  the  said  John  K.  may 
beget  by  his  present  or  any  future  wife, 
the  following  lands.  •  •  •  But  if,  at 
the  death  of  the  said  John  K.,  he,  the  said 
John  K..  shall  not  have  begotten  children 
by  his  present  or  any  future  wife,  in  re- 
mainder over  in  fee  to  the  children  of  the 
said  Cardin.  Thatisto8ay,thetrueintent 
and  meaning  of  this  writing  is,  and  shall 
be  so  construed,  the  said  Julia  E.  shall 
take  an  estate  in  the  premises  herein  treat- 
ed of,  for  and  during  the  life  of  John  E. 
Goolsby;  an  estate  in  remainder  in  tee  shall 
revest  immediately  in  the  children  of  the 
said  Cardin  Goolsby,  subject  to  be  divested 
from  the  said  Cardin's  children  upon  tlie 
said  John  K.  begetting  children  by  his 
present  or  any  future  wife,  in  which  event 
the  children  of  the  said  John  K.  shall  take 
an  estate  in  remainder  in  fee:  provided, 
always,  and  to  this  end  all  estate  for 
years,  life,  or  in  remainder  are  subordi- 
nate and  dependent,  the  said  John  K.,  so 
long  as  he  lives,  shall  be  supported  from 
the  rents  and  profits  issuing  out  of  said 
land:  that  is  to  say,  his  support  and  main- 
tenance during  life  shallbe  a  charge  upon 
said  estate,  but  not  to  the  extent  of  di- 
minishing the  corpus,  and  he  takes  no 
other  interest  in  this  deed,  nor  shall  the 
rents  or  profits  issuing  out  of  said  lands 
be  liable  to  any  debt  or  contract  of  hla. 
•  •  •»  The  action  was  originally 
against  Julia  E.  Goolsby.  By  amend- 
ment, John  K.  Goolsby  and  John  EL 
Goolsby,  Jr.,  were  made  parties  defend- 
ant. On  this  amendment  it  was  ordered 
that  John  K.  Goolsby  be  appointed  guard- 
Ian  ad  litem  for  John  K.  Goolsby,  Jr.. 
and  be  served  with  a  copy  of  the  amend- 
ment. Following  this  order  Is  an  ac- 
knowledgment of  service  and  waiver  of 
process  "for  all  the  dolendants,"'  signed 
by  "F.  Jordan,  Atty.  for  J.  K.  Gools- 
by, and  J.  K.  Goolsby,  guardian  ad  litem 
for  John  K.  Goolsby,  minor. " 

Hall  &  Hammond,  for  plaintiff  in  error. 
F.  Jordan,  for  defendant  in  error. 

Simmons,  J.  The  trial  judge  placed  his 
refusal  of  an  injunction  and  the  appoint- 
ment of  a  receiver  in  this  case  upon  the 
ground  that  the  minor  son  was  interested 
in  the  land  and  the  fund  ;  that  he  had  not 
been  properly  served  in  the  common-law 
suit;  and  therefore  the  Judgment  or  de- 
cree sought  to  be  enforced  in  this  equitable 
petition  did  not  bind  him.  We  think  the 
trial  Judge  was  wrong  in  holding  that  the 
infant  had  an  interest  which  the  Judg- 
ment or  decree  would  bind  had  he  been 
properly  served.  Mrs.  Goolsby,  the  moth- 
er, Is  the  only  person  having  a  direct  in- 
terest In  the  land.  8lie  has  a  life  estate 
therein  during  the  life  of  her  husband, 
John  K.  Goolsby,  with  a  charge  thereon 
for  the  support  and  maintenance  of  her 
husband  during  his  life.  After  his  death,, 
the  minor,  John  K.,  Jr.,  and  such  other 
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children  as  may  b«  liviog  at  bts  death, 
take  the  fee. 

Bnt,  while  the  reasoning:  of  the  judge  was 
erroneona,  hiB  judgment  refuHing  the  In- 
junction may  be  right,  cuicordiug  to  the 
facts  dificlofied  in  thiu  record.  There  are 
two  reasons  which  might  have  authorized 
him  to  refuHe  the  injunction  if  they  had 
l»een  considered.  The  first  is,  did  the  su- 
perior court,  on  an  appeal  from  the  coun- 
ty court,  have  the  right  and  power  to  al- 
low the  amendments  making  John  K. 
Goolsby  and  his  son  parties  to  the  action 
iu  tb»  superior  court?  and  did  italso  have 
power  and  authority  to  allow  the  amend- 
ment seeking  equitablerelief  ?  Did  it  have 
the  power  and  authority  to  enter  up  the 
judgment  or  decree  which  It  rendered  in 
this  case?  In  other  words,  can  an  appeal 
be  taken  fromacounty court  whichhasno 
equitable  Jurisdiction  to  thesuperlorcourt, 
and  the  entire  nature  of  the  case  t>e 
changed  by  an  equitable  amendment? 
The  second  question  is,  cannot  this  land 
be  sold  under  the  judgment  against 
Mrs.  Goolsby,  the  life-teuant,  subject,  of 
course,  to  the  charge  thereon  for  the  sup- 
port of  John  K.  Goolsby  during;  his  life? 
If  the  superior  court  had  no  jurisdiction 
to  allow  the  amendment  and  to  enter  up 
the  decree,  or  if  the  land  can  be  levied  on 
and  sold  nnder  the  judgment  against  the 
life-tenant,  the  appointment  of  u  receiver 
would  be  Improper.  These  matters  being 
atleast  doubtful,  the  judge  was  not  bound 
to  make  such  appointment.  We  therefore 
affirm  the  judgment. 

(«  Ga.  773)  ~~—~~' 

Stobbs  V.  State. 
{Supreme  Court  of  Georcfia.    March  16, 1891.) 
Reoobd  on  Appeal — Puactici!. 
This  case  Is  controlled   by  tlie   act  of  No- 
Tember  11,  18S9,  prescribing  the  method  of  bring- 
ing cases  to   the   supreme  court.     Moreover,  the 
brief  of  evidence  is  a  mere  report  of  the  trial  by 
qaestions  and  answers,  and  is  not  such  a  brief  as 
die  law  contemplatos. 
{Syllabus  by  Bleckley,  C.  J.) 

Error  from  superior  court,  Terrell  coun- 
ty: GcKHBY,  Judge. 

UoyI  &  Parks,  for  plaintiff  in  error.  J. 
M.  Griftga,  Sol.  Gen.,  for  the  State. 

Writ  of  error  dismissed. 


(9S  Ga.  TaS) 

LAtso  ▼.  Mayor,  Etc..  of  City  op  Ambri- 

COS. 

(Supreme  Cowrt  of  Oeorgia.    March  4, 1S91.) 

Ctmss — OBSTRtrorios  op  Stseet — License — Di- 
BBcnNQ  Verdict. 

1.  Wlthoot  express  statutory  authority,  a 
monicipal  government  cannot  grant  to  any  per- 
son the  right  to  erect  and  maintain  in  a  public 
street  a  structure,  sucb  as  a  permanent  fish-lxa, 
for  his  private  and  exclusive  use. 

S.  "ftie  charter  of  Americus  invests  the  city 
eonncil  with  full  power  to  clearthe  streets  of  all 
obstnctions,  and  this  power  may  be  exercised 
smamHrlly,  and.  without  granting  a  preliminary 
bearing,  after  notice  to  remove,  and  reftisal. 

3.  A  license  from  the  oity  to  carry  on  the 
bosiness  of  a  dsh-dealer,  etc,  gives  no  vested 
right  to  keep  a  box  in  the  street,  and  use  it  in 
tte  business. 

4.  Where  flie  whole  case  turns  upon  a  ques- 
titaoflaw,  wblcta  is  decisive  of' its  merits,  the 
court  may  diraot  a  verdict  for  the  dofendant. 


Even  if  this  be  irregular,  it  is  no  cause  for  anew 
trial,  -where  a  recovery  would  be  impossible. 
(Sylhtbus  by  the  Court ) 

Error  from  superior  court,  Sumter 
county;  FoBT,  Judge. 

Simmons  &  Kimbrongh,  L.  J.  Blalnck, 
and  HoyI  &  P&rks,  for  plaintiffs  in  error. 
B.  P.  Hollis,  E.A.  Hawkins,  and  Harrison 
&  Peeples,  for  defendant  in  error. 

Bleckley,  C.  J.  The  plaintiff  located 
his  flsh-box,  a  structure  nine  feet  long, 
three  feet  wide,  and  two  and  one-half  feet 
high,  in  one  of  the  public  streets  of  Ameri- 
cas, intending  it  to  be  permanent,  and  be- 
lieving that  he  had  the  consent  of  the  city 
council  so  to  do.  Certain  members  of  the 
street  committee  of  the  council  gave  their 
consent  expressly,  co-operated  with  him 
in  selecting  the  site,  and  gave  direction 
as  to  how  and  where  the  contrivance  for 
drainage  of  the  box  should  be  placed. 
Considerable  expense  was  Incurred  by  the 
plaintiff  in  procuring  the  box,  putting  It 
in  position,  and  supplying  It  with  the 
needful  apparatus  for  drainage.  He  was 
a  licensed  fish-dealer  and  restaurant 
keeper,  and  renewed  his  license  while  using 
the  box  in  connection  with  his  business. 
The  renewed  license  had  a  considerable 
length  of  time  to  run  when  the  city, 
In  January,  1888,  after  the  box  had 
stood  in  the  street  for  about  15  months, 
removed  it  without  his  consent,  and  In 
spite  of  his  objection.  This  was  not  done, 
however,  until  after  he  hart  been  no- 
tified to  remove  it,  and  had  positively 
refused  to  do  so'.  Having  no  place  on  any 
premises  under  his  control  on  which  such 
a  box  could  be  located,  he  could  make  no 
further  use  of  it  in  his  business,  and  the  re- 
sult was  tbat  his  business  as  a  fish-dealer 
was  broken  up.  He  brought  his  action 
against  the  city  for  damages,  and,  after 
bearing  all  the  evidence  offered  by  both 
parties,  the  court  directed  the  Jury  to  re- 
turn a  verdict  for  the  defendant. 

1.  It  isnot  pretended  that  the  municipal 
government  of  Americus  had  any  express 
statutory  authority  to  farm  out  the  pub- 
lic streets  to  fish-dealers  ortoany  one  else. 
Without  such  authority,  they  could  not 
grant  to  any  citizen  the  right  to  maintain 
a  permanent  structure  lor  private  use  in 
any  of  the  streets.  2  Dill.  Mun.  Corp.  § 
660.  Any  license,  therefore,  which  the  city 
granted,  or  could  grant,  to  the  plaintiff  to 
occupy  the  street  with  his  flsh-box  was 
necessarily  temporary  and  revocable. 
Even  if  both  parties  had  intended  it  to  be 
permanent,  such  intention  would  be  of  no 
effect.  So  far  from  there  being  cause  for 
complaint  that  the  structure  was  allowed 
to  stand  only  15  months,  it  was  matter 
of  indulgence  to  the  plaintiff,  and  some- 
thing to  which  he  had  no  legal  right,  that 
it  was  allowed  to  be  placed  there  at  all. 
His  real  grievance  Is  that  he  made  a  mis- 
take in  supposing  that  he  was  securing  a 
right  which  the  city  autborlties  had  no 
power  to  confer  upon  him.  In  dealing 
with  public  tMfents,  every  person  must 
take  notice  of  the  extent  of  their  powers 
at  his  peril ;  and  only  by  gross  neglect  to 
Inform  himself  could  any  oue  having  the 
i-equlslte  capacity  to  deal  In  fish  fall  into 
tbu  error  of  supposing  that  b«  could  ac- 


Digitized  by 


v^oogle 


108 


SOUTHEASTERN  EEPOBTEB,  VOL.  13. 


(Qa. 


quire  for  his  own  exclasivense  therlghtto 
occupy  permanently  67  cubic  feet  of  space 
In  a  public  street.  It  matters  not  that  a 
permanent  structure  for  private  enjoy- 
ment In  a  street  or  highway  is  confined 
to  a  part  little  used,  or  not  used  at  all;  it 
becomes  a  nuisance,  as  an  encroachment 
upon  the  public  right.  Elliott,  Boads  & 
S.  477  ct  seq.;  Wilbur  v.  Tobey,  16  Pick. 
177 :  Emerson  v.  Babcock,  66  Iowa,  257,  23 
N.  W.  Rep.  666;  Stat©  v.  Berdetta,  73  lud. 
185.  It  was  no  reason  fur  not  removing 
the  obstruction  that  the  plaintiff  bad  in- 
curred expense  in  erecting  and  maintain- 
ing it.  Winter  v.  City  ol  Montgomery.  83 
Ala.  589,  3  South.  Rep.  235.  The  sugges- 
tion that  the  city  would  be  estopped,  as  in 
City  ot  Atlanta  v.  Ga8-UghtCo.,71  Ga.  107, 
is  without  relevancy,  (or  In  that  case  the 
gas  company  bad  a  chartertrom  the  legis- 
lature; the  city  had  power  to  give  con- 
sent, and  consequently  could  be  estopped 
from  denying  that  It  had  given  it;  and 
where  the  power  to  consent  exists,  and 
has  been  exercised,  the  city  may  be  es- 
topped to  revolie  needlessly  and  to  the  In- 
jury of  the  other  party.  Town  of  Spencer 
V.  Andrew,  (Iowa,)  47  N.  W.  Rep.  1007. . 

2.  The  charter  of  the  city  of  Americua. 
§  20,  declares  that  the  said  mayor  and 
council  of  Anierlcuu  shall  have  full  power 
and  authority  to  remove,  or  cause  to  be 
removed,  any  building,  posts,  steps,  fence, 
or  other  obstruction  or  nuisance,  in  the 
public  streets,  lanes,  alleys,  sidewalks,  or 
public  squares  of  the  city.  Acts  1873,  p. 
114.  This  power  was  ample,  and  was  duly 
exercised  in  the  present  instance.  The 
plaintiff  was  notified,  according  to  the 
city  ordinance,  to  remove  the  box,  and  re- 
fused to  do  It.  On  the  facts  In  evidence, 
looking  to  his  testimony  alone,  there  was 
good  cause  for  removing  it,  and  his  com- 
plaint that  he  was  denied  a  hearing  by 
tlie  city  council  is  of  no  signiflcance.  To 
abate  nuisances  elsewhere  than  in  the  pub- 
lic streets,  a  preliminary  hearing  would 
generally  be  necessary ;  but  to  clear  the 
streets  of  palpable  obatructionH,  no  such 
bearing  Is  required.  The  plaintiff  has  now 
had  a  full  hearing  In  the  superior  court, 
and  has  failed  to  show  any  legal  reason 
why  bis  box  should  remain  in  the  street. 
It  was  not  the  want  ot  a  iiearlng,  but  the 
lack  of  any  legal  right,  that  exposed  him 
to  loss. 

3.  The  plaintiff's  license  as  a  fish-dealer 
or  a  restaurant  keeper  did  not  confer  any 
right  upon  him  to  use  the  street  perma- 
nently and  exclusively  as  an  annex  to  his 
premises  and  an  adjunct  to  bis  business. 
We  have  referred  to  the  transcript  of  the 
record  of  file  here  in  the  case  of  City  of  At- 
lanta V.  Dooly,  74  Ga.  702,  and  find  that 
tbe  bill-board  involved  in  that  case  was 
located  upon  private  property  extending 
along  the  margin  of  the  street,  and  not 
upon  the  street  itself  or  sidewalk.  It  was 
that  circumstance  that  made  the  ruling  in 
that  case  correct.  The  license  granted  to 
Dooly  as  a  bill-poster  weis  not  claimed  to 
comprehend  the  right  of  maintaining  bill- 
boards in  tbe  public  streets,  but  only  to 
cover  tbe  privilege  of  exercising  the  busi- 
ness on  adjacent  lands.  The  city  officials 
seized  and  removed  a  board  thus  located. 
No  act  of   merely  clearing  obstructions 


out  of  a  street  was  ander  consideration 
in  that  case. 

4.  After  all  tlje  evidence  was  In,  the 
plaintiff's  right  to  recover  turned  excla- 
sfrely  upon  a  question  of  law.  That 
question  was  against  him.  It  was  not 
possible  for  the  Jury  to  render  any  verdict 
in  bis  favor  which  could  be  upheld.  This 
being  so,  no  good  reason  occni-s  to  us  why 
the  court  could  notdirect  a  verdict  for  the 
defendant.  But,  even  if  such  direction  was 
Irregular,  it  was  harmless,  and  It  would 
be  Idle  to  require  a  newtral.  Hobbyv.Al- 
ford,  73  Ga.  791 ;  Cotbran  v.  City  of  Rome, 
77  Ga.  582.  Construing  the  evidence  most 
favorably  for  the  plaintiff,  and  treating 
all  conflict  In  It  as  settled  adversely  to  tbe 
defendant,  the  verdict  was  correct.  Judg- 
ment affirmed. 

— —  (87  Oa.  8) 

Powell  et  ux.  v.  Achet. 

(Supreme  Court  of  Georgia.    March  18, 1891.) 

Rbvibw— CoNrLicTiNo  EviDBNcc  —  AppoiNnmn 

OF  Ubcbivbs. 

Where  the  evidence  was  conflicting,  and 

no  abuse  of  discretion  by  the  Judge  below  In 

granting  an  injunction  and  appointing  a  receiver 

appears,  this  court  vrill  not  disturb  his  Judgment, 

{SyUabiu  by  LumpMn,  J.) 

Error  from  superior  court,  Scbley  coun- 
ty; Fort,  Judge. 

J.  R.  Wniiama  and  HInton  «ft  Cutis,  for 
plaintiffs  In  error.  C.  R.  McCrary  and  P, 
L.  Mjrnatt,  for  defendant  in  error. 

Judgment  affirmed. 


(86  Ga.  791) 
GREEB  ▼.  HoLDRinOB. 
(Supreme  Court  of  Oeorgia.    Iilarcb  16, 18P1.) 
Bill  or  Kxcbptions — Sbbvicb— Laohbs. 
Where  plaintiff '  in  error  fails  to  serve  his 
bill  of  exceptions  on  the  opposing  party  within 
the  time  limited  by  the  statute  after  the  signing 
thereof  by  the  Judge,  a  subsequent  certificate  of 
the  Judge,  to  the  effect  that  such  failure  of  serv- 
ice arose  through  his  delay,  cannot  be  considered 
to  relieve  the  party  in  default. 

Error  from  superior  court,  Dooly  coun- 
ty; Fort,  Judge. 

Af.  T.  Hodges  and  Martin  A  Smith,  for 
plaintiff  in  error.  W.  L.  Grice,  for  defend- 
ant In  error. 

Simmons,  J.  Tbe  bill  of  exceptions  In 
this  case  was  certified  by  the  trial  judge 
on  the  14th  of  April,  1890;  it  was  served 
upon  the  opposite  party  on  April  28,  1890, 
and  filed  in  the  clerk's  office  May  3, 1S90. 
When  tbe  case  was  called  here,  a  motion 
to  dismiss  it  was  made  upon  the  ground 
that  tlie  bill  of  exceptions  was  not  served 
upon  opposite  counsel  within  10  days  after 
the  certificate  was  signed  by  the  judge,  or 
filed  with  tbe  clerk  within  15  days  there- 
after, as  tbe  law  requires.  In  reply  to 
this,  counsel  for  the  plaintiff  in  error  read 
an  additional  certificate  of  the  judge  who 
tried  the  case,  dated  April  SO,  1890,  where- 
in be  certifies  that  it  was  bis  fault  In  not 
returning  the  bill  of  exceptions  to  counsel 
for  the  plaintiff  in  error  within  the  proper 
time  after  he  hud  signed  it;  that,  through 
the  neglect  of  bis  office  boy,  tbe  bill  of  ex- 
ceptions was  uot  mailed  ;  and  it  was  not 
the  fault  of  counsel  fur  tlie  plaintiff  in  er- 
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ror  that  service  was  not  perfected  In  time. 
We  liave  held  up  this  case  to  the  present 
time  in  orderto  consider  whether  we  could 
receive  and  act  on  this  certificate  or  not. 
After  a  caretnl  consideration  of  the  mat- 
ter, we  have  come  to  the  conclusion  that 
the  statute  does  not  authorize  the  trial 
judee  to  sign  but  one  certificate,  and  that 
certificate  Is  the  one  provided  for  by  law. 
After  be  has  once  slened  and  certified  a 
bill  of  exceptions,  his  power  and  jurisdic- 
tion over  the  case  ceases,  and  we  know  of 
no  law  which  would  permit  us  to  receive 
and  act  on  a-  second  certificate,  although 
that  certificate  relieves  counsel  for  the 
plaintiff  in  error  from  any  charge  of  laches 
or  negligence  in  falling  to  have  the  bill  of 
exceptions  served  and  filed  In  time.  We 
therefore  dismiss  this  writ  of  error. 


(88  Oa.  678)  

Chattanooga,  R.  &  C.  R.  Co.  v.  Jackson. 
(Supreme  Court  of  Georgia.    Feb.  23,  1891.)  , 

PLCADIXO — AmKNDMBST— Ck)SnNUANCB—  FORBION 

Luiws  —  EviDBScB  —  Pkior  Jcsohbnt  —  Suit 
Pending. 

1.  There  is  no  error  in  permitting  the  amend- 
ment of  a  petition  by  the  substitution  of  a  word 
so  as  to  give  the  defendant  its  proper  corporate 
name,  as  this  is  simply  correcting  a  misnomer, 
and  not  an  introduction  of  a  new  party. 

2.  Serrioe  having  been  acknowledged  in  de- 
fendant's proper  name,  such  amendment  was  no 
ground  for  continuance. 

3.  Notwithstanding  C!ode  Ga.  $  3834,  provides 
that  the  public  laws  of  the  several  states,  as  pub- 
lished by  authority,  shall  be  judicially  recognized 
without  proof,  there  is  no  error  in  receiving  the 
testiaiony  of  skilled  attorneys  to  aid  in  coming 
to  a  correct  conclusion  as  to  the  laws,  and  es- 
pecially as  to  the  practice  of  the  courts  of  their 
state. 

4.  Plaintiff  obtained  judgment  against  de- 
fendant in  a  Tennessee  justice  court.  Defendant, 
after  appealing  to  the  circuit  court,  dismissed 
tiis  appeal,  and  the  court  confirmed  the  justice's 
lodgment.  Plaintiff  then  dismissed  his  case.  In 
Tennessee  an  appeal  from  a  justice  court  vacates 
the  judgment.  The  amount  of  the  judgment  was 
paid  by  defendant  to  the  circuit  court  clerk.  But 
It  does  not  appear  that  the  clerk  was  the  proper 
party  to  receive  it,  or  that  it  was  ever  paid  to 
plaintiff.  Ileld,  in  an  action  in  Georgia,  that  a 
idea  in  abatement  of  prior  judgment  which  had 
been  satisfied  was  properly  overruled. 

5.  The  omission  of  the  order  dismissing  the 
case  to  revoke  in  terms  the  order  dismissing  the 
appeal  was  a  mere  Irregularity,  which  does  not 
render  the  order  open  to  collateral  attack. 

6.  Though  It  does  not  appear  by  the  record 
that  notice  of  the  dismissal  of  the  case  was  served 
on  defendant,  it  will  be  presumed  that  no  such 
notice  was  necessary,  or,  if  necessary,  that  it  was 
in  fact  given. 

7.  Pendency  of  a  prior  suit  In  one  state  can- 
not be  pleaded  in  abatement  of  a  suit  l>etween 
the  same  parties,  for  the  same  cause,  in  a  court 
of  another  state. 

Error  from  saperiorconrt,  Walker  coun- 
ty; Maddox,  Judge. 

IV.  W.  Brooks  and  W.  T.  TnmbuU,  for 
plaintiff  in  error.  Payne  &  Waiker,  for 
defendant  in  error. 

Simmons.  J.  Jackson  bronght  his  ac- 
tion  against  the  Chattanooga,  Rome  & 
Carrollton  Railroad  Company,  for  dam- 
ages sustained  by  him  by  reason  of  per- 
sonal injuries  inflicted  upon  him  by  ilie 
negligence  of  the  company.  This  action 
was  brought  to  the  February  term,  1889, 


of  Walker  superior  court.  At  that  term 
the  defendant  filed  a  plea  in  abatement. 
The  first  was,  in  substance,  that  the  plain- 
tiff should  not  have  and  maintain  this  ac- 
tion, because  on  the  18th  of  January,  1889, 
he  began  his  action  against  the  defendant 
in  a  justice's  court  In  the  state  of  Tennes- 
see for  ?200,  for  injuries  to  a  minor  son, 
and  that  on  February  20,  iSS9,  a  judgment 
was  rendered  against  the  defendant  In 
said  action,  and  on  the  25th  of  February, 
1889,  the  defendant  paid  off  and  discharged 
the  judgment,  and  thai  said  suit  in  Ten- 
nessee was  for  the  same  cause  of  action 
set  up  in  this  suit.  Defendant  afterwarJs 
amended  this  plea  by  alleging  that  said 
suit  In  Tennessee  was  still  pending. 
When  the  case  came  on  tor  trial  at  the 
February  term,  1890,  in  Walker  superior 
court,  the  plaintiff  proposed  to  amend  his 
declaration  by  striking  out  the  word 
"Carrollton"  In  the  name  of  the  compa- 
ny, and  inserting  in  lieu  thereof  the  word 
"Columbus"  so  that  the  defendant's  name 
would  read,  the  "Chattanooga,  Rome  & 
Columbus  Railroad  Company."  To  this 
the  defendant  objected,  on  the  ground 
that  the  proposed  amendment  Introduced 
a  new  party.  The  objection  was  over- 
ruled, and  the  defendant  excepted.  The 
defendant  objected  to  going  to  trial,  on 
the  ground  that  it  had  just  been  made  a 
party,  and  that  it  wa's  then  the  appear- 
ance term.  The  objection  was  overruled, 
and  the  defendant  excepted.  The  case 
then  went  to  trial,  without  the  interven- 
tion of  a  jury,  on  the  plea  in  abatement. 
Upon  the  trial  of  the  issue  made  on  these 
pleas,  the  plaintiff  offered  the  interroga- 
tories of  Lewis  Shepard  and  Jol)n  A. 
Moon,  practicing  attorneys  in  the  courts 
of  Tennessee,  for  the  purpose  of  showing 
what  the  rules  of  practice  were  In  Tennes- 
see, and  also  to  show  the  effect  of  the  or- 
ders, judgments,  and  decrees  of  the  circuit 
courts  of  that  state,  and  the  law  of  that 
state  on  the  subject  of  pleading  In  Justices' 
courts,  and  the  dismissal  of  appeals  there- 
from ;  to  all  of  which  evidence  the  defend- 
ant objected,  on  the  ground  that  the  stat- 
utes of  Tennessee  and  the  decisions  of  its 
supreme  court  are  the  highest  and  best  ev- 
idence of  Its  laws.  This  objection  was 
overruled,  and  the  court,  after  hearing  the 
evidence  on  the  pleas,  found  against  the 
defendant,  and  the  defendant  excepted. 
The  case  was  then  tried  upon  its  merits 
before  a  Jury,  and  a  verdict  was  rendered 
against  the  defendant.  The  defendant 
thereupon  made  a  motion  for  a  new  trial, 
on  the  several  grounds  contained  therein, 
which  was  overruled  by  the  court,  and  It 
excepted.  Error  Is  assigned  In  the  bill  of 
exceptions  on  each  of  the  above  rulings. 

1.  There  was  no  error  In  allowing  the 
plaintiff  to  amend  his  declaration  by  sub- 
stituting the  word  "Columbus"  for  the 
word  "Carrollton,"  so  as  to  give  the  de- 
fendant itspropercorporatename.  It  was 
not  adding  a  new  party,  but  simply  cor- 
recting a  misnomer.  This,  under  our 
Code,  §  3483,  the  plaintiff  had  the  right  to 
do  instanter.  Johnson  v.  Railroad  Co., 
74  Ga.  .397. 

2.  There  was  no  error  In  requiring  the 
defendant  to  go  to  trial  after  this  amend- 
ment was  allowed.    Counsel  did  not  state 
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to  the  conrt  that  they  were  less  prepared 
tor  trial  on  account  of  this  aniendment, 
nor  give  any  other  reason  why  the  trial 
should  not  proceed,  except  that  a  new 
party  had  been  added,  and  that  it  was 
the  appearance  term  as  to  it.  Besides,  It 
appears  trom  the  record  that  service  was 
acknowledged  on  the  writ  by  connsel,  on 
behalf  of  the  "Chattanooga  &  Columbus 
Railway  Company ;"  and  in  the  pleas  tiled 
in  abatement  the  case  was  stated  as 
"Jackson  v.  Chattanooga.  Rome  &  Colum- 
bus Railroad  Company;"  showing  that 
counuel  tor  the  defendant  recognized  that 
the  true  defendant  had  been  sued  and 
served. 

3.  The  next  exception  relates  to  the  ad- 
mission, over  objection,  of  the  testimony 
of  Shepard  and  Moon.  It  will  be  remem- 
bered that  this  testimony  was  offered,  not 
only  to  prove  the  law  of  Tennessee  on  the 
subject  of  appeals  and  their  dismissal,  but 
also  to  prove  the  practice  In  the  circuit 
courts  In  regard  to  such  matters.  Our 
Code,  §  8824,  declares:  "The  public  laws 
of  the  United  States,  and  of  the  several 
states  thereof,  as  published  by  authority, 
shall  be  judicially  recosnized  without 
proof."  While,  therefore,  the  trial  judge 
might  have  resorted  to  the  statutes  and 
the  decisions  of  the  supreme  court  of  Ten- 
nessee, we  cannot  say  that  it  was  error 
to  receive  the  testimony  of  skilled  attor- 
neys, who  practiced  in  the  courts  of  that 
state,  to  aid  him  in  arriving  at  a  proper 
conclusion  as  to  what  was  the  law  of  the 
state,  and  especially  as  to  the  practice  ot 
the  courts  thereof  in  regard  to  appeals 
and  their  dismissal.  The  testimony  was 
not  for  the  jury,  but  tor  the  Information 
of  the  judge, and  he  was  not  bound  by  the 
opinions  of  these  attorneys;  but  it  was 
his  duty  at  last  to  decide  the  law  himself, 
aided  by  these  opinions  and  by  such  other 
sources  ot  information  as  were  accessible 
to  him.  Knowing,  as  we  do.  the  great 
difflculty  under  which  courts  labor  in  ar- 
riving at  the  true  law  of  a  case,  and  espe- 
cially the  difficulty  encountered  here  as 
well  as  in  the  court  below  In  this  case,  we 
cannot  condemn  atrial  judge  for  resorting 
to  any  sources  of  information  which  will 
aid  bim  in  coming  to  a  correct  conclusion 
as  to  the  law.  The  record  shows  that 
the  judge  in  this  case  did  not  confine  him- 
self to  the  opinions  of  the  attorneys,  but 
that  the  statutes  ot  Tennessee  and  the  de- 
cislocH  of  Its  supreme  court  were  read  to 
him.  Moreover,  In  some  states  that  have 
no  statute  like  our  own  above  quoted, 
(Code,  §  3824,)  evidence  ot  this  kind  Is  the 
proper  modeof  proving  tbelawot  another 
state:  and  the  supreme  conrt  oi  the  Unit- 
ed States  has  so  held.  Hanley  v.  Donog- 
hue,  116  U.  S.  1,  6  Sup.  Ct.  Rep.  242;  Chi- 
cago &  A.  R.  Co.  V.  Wiggins  Ferry  Co.,  119 
U.  S.  616.  7  Sup.  Ct.  Rep.  398. 

4.  The  next  exception  complains  that 
the  court  erred  In  finding  for  the  plaintiff 
on  the  pleas  Id  abatement.  It  will  be  re- 
membered that  the  flrst  plea  in  abatement 
was  filed  at  the  February  term,  1S89,  and 
alleged  that  the  plaintiff  had  already  re- 
covered a  judgment  upon  the  same  cause 
of  action  in  the  state  of  Tennessee,  and 
that  the  judgment  had  been  paid  off  and 
discharged.    The  evidence  on  .  the  trial  of' 


this  plea,  a  year  after  the  filing  of  the  plea, 
showed  that,  instead  ot  the  judgment  hav- 
ing been  paid  oft  and  discharged,  the  de- 
fendant, on  the  20th  ot  February,  five  days 
before  the  plea  was  filed,  had  appealed 
from  the  Justice's  court  to  the  circuit 
court,  and  on  the  9th  ot  March  thereafter, 
in  vacation,  dismissed  the  appeal;  and  on 
the  6th  of  May  thereafter  moved  in  the  cir- 
cuit court  to  enter  the  dismissal  of  record, 
and  took  an  order  In  open  court,  as  fol- 
lows: "It appearing  to  the  court  that  the 
defendant  is  entitled  to  make  said  dismiss- 
al a  matter  of  record  in  this  court,  it  is 
therefore  considered  by  the  court  that  said 
appeal  be  and  the  same  Is  dismissed,  and 
the  judgment  of  the  justice's  court  is  af- 
firmed. "  This  order  appears  to  have  beeD 
entered  on  the  records  of  the  circuit  court. 
The  evidence  further  showed  that  on  the 
sameday,  and  after  the  defendant  bad  dis- 
missed its  appeal,  the  plaintiff  dismissed 
his  case  against  the  defendant,  by  order  ot 
the  sanie  court:  and  that  on  June  30th 
thereafter  the  amount  recovered  by  the 
plaintiff  against  the  defendant  was  paid 
into  the  clerk's  office  of  the  circuit  court, 
but  the  record  falls  to  disclose  that  the 
plaintiff  ever  received  the  money ;  nor  was 
there  any  evidence  going  to  show  that  the 
clerk  was  the  proper  party  to  receive  it. 
The  dismissal  of  the  appeal  in  vacation 
was  unauthorized  by  the  laws  of  Tennes- 
see, and  has  no  effect.  Such  we  have  as- 
certained Is  the  rule  in  that  state.  In  Ten- 
nessee, an  appeal  from  a  justice's  court  to 
the  circuit  court  does  not  merely  •juspend 
the  judgment,  as  it  does  In  this  Ktate,  but 
vacates  it.  Furber  v.  Carter,  2  Sneed,  .1. 
When,  therefore,  the  appeal  was  entered, 
the  judgment  of  the  justice's  court  was  va- 
cated; and  under  this  law,  and  the  above 
state  of  facts,  the  court  did  not  err  in  find- 
ing against  the  plea. 

But  It  is  argued  by  counsel  tor  the  plain- 
tiff In  error  that  when  the  company  dis- 
missed its  appeal  en  the  9tb  ot  March,  in 
vacation,  and  took  an  order  in  open 
court  on  the  6th  of  May,  thereafter,  mak- 
ing the  dismissal  the  judgment  ot  the  cir- 
cuit court,  and  affirming  the  judgment  of 
the  justice  of  the  peace,  the  judgment  of 
the  justice's  court  became  final,  and  that 
the  court  below  In  the  present  case  erred 
In  not  so  holding.  Connsel  for  the  defend- 
ant In  error  repllesto  this  by  showing  the 
subsequent  order,  wherein  he  dismissed  In 
the  circuit  court  the  case  he  had  brought 
In  the  justice's  court,  and  which  the  rail- 
road company  had  carried  up  by  appeal. 
But  counsel  tor  the  railroad  company  con- 
tend that  this  order  was  void,  and  should 
not  have  been  construed  to  have  any  effect, 
because  when  the  company  dismissed  Its 
appeal  andthe  judge  ot  the  circuit  court, 
by  his  order,  affirmed  the  judgment  of  the 
justice's  court,  there  was  no  casein  theclr- 
cuit  court  todidniisd.  It  will  be  seen,  there- 
tore,  that  the  presentcase,  upon  this  point, 
turned  on  the  question  whether  the  order 
ot  the  Tennessee  circuit  court  dismissing 
the  ease  was  void, or  was  simply  an  Irreg- 
ularity, and  erroneous.  If  it  was  void, 
Jackson,  the  plaintiff,  when  this  case  came 
up  in  the  court  below,  had  already  a  final 
judgment  ot  the  courts  ot  Tennessee 
agalBttt   the    defendant,  upon  the  same 
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caase  of  action;  but,  it  the  order  diamlsB- 
\DX  the  case  wan  simply  irresular,  each  of 
the  parties  was  bound  by  it  until  revoked 
or  reversed  on  appeal  or  writ  of  error. 
After  mucb  reflection,  we  have  come  to 
the  conclusion  that  the  order  dlsinissinf? 
the  case  from  the  circuit  court  was  not 
void,  but  was  merely  irregular  and  erro- 
neous. "By  tlie  common  law  a  judement 
might  be  altered,  revised,  revoked,  or 
amended  at  any  time  during  the  term  at 
which  It  was  rendered. "  12  Amer.  &  Eng. 
Enc.  Law,  120.  "A  court  may  vacate  its 
judgment  at  any  time  during  the  term  at 
which  It  was  rendered,  even  though  the 
steps  for  taking  an  appeal  have  been  per- 
fected." Id.  126.  See.  also.  1  Amer.  &  Eng. 
Enc.  Law,  637,  and  authorities  cited,  note 
15;  1  Black,  Judgm.  §  805;  1  Freem. 
Judgm.  §  69.  There  was  no  question  made 
but  that  the  court  which  rendered  the 
judgment  had  jurisdiction  of  the  subject- 
matter  and  the  parties.  Having  this  ju- 
risdiction, it  had  the  right  at  any  time 
during  that  term  to  annul,  revoke, 
change,  or  amend  any  judgment  which  it 
bad  previously  rendered.  While  the  latter 
judgment  dismissing  the  case  does  not  al- 
lude to  the  former  judgment  dismissing 
the  appeal,  and  affirming  the  judgment  of 
the  justice's  court,  yet  to  give  It  effect  it 
must  necessarily  be  construed  to  revoke 
or  annul  the  first  Judgment,  and  to  rein- 
state the  case.  The  court  having  acquired 
full  jurisdiction  of  the  case,  it  retained  it 
until  the  case  was  finally  disposed  ol.  The 
exercise  of  the  jurisdiction  may  hare  been 
suspended  upon  the  dismissal  of  the  ap- 
peal, but  the  jurisdiction  itself  was  not 
suspended.  "When,  therefore,  a  court 
which  still  retains  jurisdiction,  but  has 
suspended  the  exercise  of  it,  assumes  again 
to  exercise  its  jurisdiction,  its  action  Is 
withlu  its  power,  and  cannot  be  collater- 
ally Impeached."  2  Black,  Judgm.  §  912; 
Audubon  v.  Excelsior  Co..  27  N.  Y.  216; 
L<.eb  V.  WlUls,  3  N.  E.  Bep.  177, 100  N.  Y. 
231;  Blum  v.  Wettermark,  58  Tex.  125. 
While  it  would  have  been  the  better  prac- 
tice to  revoke  in  terms  the  first  order  dis- 
missing the  appeal,  we  think  the  granting 
of  the  second  order  dismissing  the  case 
was  a  revocation  of  the  first  by  indirec- 
tion. 1  Black,  .Tudgm.  §  304.  For  in- 
stance, when  a  trial  is  had,  a  verdict  ren- 
dered, and  a  judgment  entered  thereon, 
aud  a  motion  for  a  new  trial  is  made  and 
granted,  the  granting  of  the  motion  sets 
aside  the  judgment  by  indirection.  It  was 
also  contended  that  the  order  was  void, 
because  there  was  no  notice  given  the 
railroad  company  of  the  application  for 
or  the  granting  of  the  second  order.  In 
reply  to  this,  it  is  said  in  2  Black,  Judgm. 
!  912,  that  "where,  in  the  case  of  a 
'oreigii  judgment,  it  does  not  appear  by 
♦he  record  that  any  notice  was  given  to 
the  party  affected  by  the  action  of  the 
•Hjurt  in  thus  resuming  its  jurisdiction,  it 
>pill  be  presumed  that,  according  to  the 
practice  of  the  court,  no  such  notice  was 
Qecessary,  or  that.  If  necessary,  it  was  in 
tact  given." 

5.  The  last  remaining  ground  to  be 
considered,  as  made  in  the  bill  of  excep- 
tions, is  that  the  court  erred  in  finding 
against  the  plea  of  pendency  of  the  former 


suit  in  the  Tennessee  court.  There  was 
no  error  in  this  finding  by  the  court.  It 
is  well  settled  that  "the  penden'^y  of  a 
prior  suit  in  one  state  cannot  be  pleaded 
in  abatement  of  a  suit  between  the  same 
parties,  for  the  same  cause,  iu  a  court  of 
another  state. "  Benn.  Lis  Pendens,  §  347. 
See,  also,  Whart.  Confi.  Laws,  §  784  et 
seq;  Story,  Confl.  Laws,  833,  note;  8 
Amer.  &  Eng.  Enc.  Law,  654;  Smith  v. 
Lathrop,  44  Pa.  St.  326;  West  v.  McCon- 
nell,  25  Amer.  Dec.  191,  and  note. 

6.  The  only  ground  of  a  motion  for  a 
new  trial  Insisted  upon  here  was  the  third 
ground  thereof,  which  is  that  the  verdict 
is  contrary  to  evidence,  etc.  It  is  claimed 
in  support  of  this  ground  of  the  motion 
that  the  evidence  shows  that  the  plaintiff 
in  the  tiourt  below  was  negligent,  and 
could  have  avoided  the  injury  to  himself 
by  the  exercise  of  ordinary  care.  We  pre- 
sume that  the  court  submitted  this  ques- 
tion fairly  to  the  jury,  and  the  jury  hav- 
ing found  against  the  railroad  company 
on  that  issue,  and  there  being  snfllcient 
evidence  to  authorize  their  finding,  and 
the  trial  judge  being  satisfied  therewith, 
he  did  not  abuse  bis  discretion  in  refusing 
a  new  trial  on  this  ground.  Judgment 
affirmed. 
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(Supreme  Cmirt  of  NorO^  CaroUma.   April  91, 
1891.) 

Appeal— UBLAT  re  Dockbtiso — Praotiob. 

1.  Where  an  appeal  is  not  docketed  within  the 
time  fixed  by  law,  on  account  of  delay  in  settling 
the  case,  and  appellant  does  not  apply  for  cer- 
tiorari at  the  first  term  next  after  the  trial,  the 
appeal  will  be  dismissed.  Following  Joyner  v. 
Hlnes,  JN.  C.)  12  S.  E.  Rep.  901. 

3.  Tbe  contention  that  appellant's  failare  to 
docket  the  appeal  in  time  was  by  consent  of  the 
appellee  cannot  be  sustained,  where  the  agree- 
ment is  not  in  writing,  and  is  denied  by  appellee's 
counsel. 

8.  Under  rale  80  of  the  supreme  court  of 
North  Carolina,  an  appeal  will  bs  dismissed,  if 
the  record  is  not  printed. 

On  motion  of  appellee  to  dismiss  appeal. 

John  H.  Small  and  T.  F.  Duvldson,  for 
appellant.  E.S.SiwmoB8,F.  H.  Wbittiker, 
and  F.  H.  Buabee,  for  appellee. 

Per  Ct'RiAM.  This  case  was  tried  at  De- 
cember term,  1889,  of  Beaufort  superior 
court.  It  was  not  docketed  here  till  Feb- 
ruary term,  1891.  Tbe  appellant  contends 
that  the  delay  in  settling  case  in  time  for 
spring  term,  1890,  was  by  no  fault  of  his. 
It  this  were  so,  it  was  his  duty  to  have 
docketed  the  case  here  at  that  term,  and 
apply  for  a  certiorari.  Pittmaii  v.  Klra- 
berly,  92  N.  C.  562;  Joyner  v.  Hiiies,  12  S. 
E,  Bep.  901,  (at  this  term.) 

He  further  insists  that  by  consent  of 
the  appellee  the  case  was  not  docketed  at 
fall  term,  1890.  If  it  be  conceded  that  this 
would  be  regular,  the  agreement  was  not 
in  writing,  and  Is  denied  by  the  affidavit 
of  appellee's  counsel.  Thecourt,  therefore, 
caunot  consider  it.  Bule  38.  The  appeal 
must  bs  dismissed,  because  not  filed  in 
time.  Bule  5;  Whitehead  v.  Blandlford,  12 
S.  E.  Bep.  908.  (at  this  term.)  The  ap- 
pellee is  also  entitled  to  have  the  appeal 
dismissed  because  the  record  is  not  print- 
ed.   Bule  30.    Appeal  dismissed. 
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(lOS  N.  C.  792) 

State  v.  James. 

(Supreme  Court  of  North  CaroUna.    April  14, 

1891.) 

Appbau— DisMissAi/— Failubb  to  Docket  Appeal. 
Where  an  appeal  is  not  docketed  in  the  su- 
preme court  at  the  term  succeeding  the  trial  of 
the  case  in  the  court  below,  and  no  excuse  is 
shown  for  the  delay,  the  appeal  will  be  dismissed. 

On  motion  to  disralss  appeal. 

Tbe  Attorney  General,  for  tlie  State. 

Per  Cdriam.  This  case  was  tried  at 
spriDK  term,  1890,  of  Alexander  superior 
court.  The  appeal  was  not  docketed  here 
at  fall  terra ,  1890.  There  was  no  application 
lor  certiorari  at  that  term,  (Plttman  v. 
Kimberly,  92  N.  C.  562,)  and  no  excuse  is 
shown  for  the  delay.  Under  the  repeated 
decisions  of  this  court  we  must  direct  the 
entry  to  be  made,  appeal  dismissed. 
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Pardce  v.  Givens. 

(Supreme  Court  of  North  Carolina.    April  14, 
1891.) 

FABTITION — OWBLTT — ^VeNDITIOSI  EXPONAS. 

A  decree  of  partition  having  charged  the 
dividend  of  superior  value  with  a  sum  of  money 
to  malce  equality,  payment  must  be  enforced  by 
the  writ  of  vetidUioni  exponas  granted  on  motion 
or  petition  in  the  partition  proceedings,  and  not 
by  independent  action.  Following  Herman  v. 
Watts,  Vi  8.  K.  Bep.  437 

Motion  by  plaintiff  In  supreme  court, 
where  the  cause  was  pending,  for  a  writ 
of  venditioni  exponas  to  IsHue  for  the  pur- 
pose of  (jelllns  the  more  valuable  shares  In 
a  partition  proceedlnjs,  which  werecharjfed 
with  the  payment  of  certain  sums  for 
owelty  of  partition. 

Covington  &  Adams,  for  petitioner. 
Battle  &  Mordecai,  opposed.  . 

Per  Curiam.  This  case  is  governed  by 
the  decision  in  Herman  v.  Watts,  107  N.  C. 
646, 12  S.  E.  Rep.  437,  and  therefore  let  It 
be  entered.    Motion  denied. 


(108  N.   C.  230) 

LoNO  et  a/. 


Oxford  et  al. 

April  21, 


(Supreme  Court  of  North  Carolina. 
1891.)- 

EXEOCTOBS  AJtXt  Admixistratobs  —  Res  Adjcoi- 
CATA — StatOTE  of  LIMITATIONS — COSTS. 

1.  In  a  proceeding  to  sell  land  to  make  assets, 
a  Judgment  previously  obtained  against  the  exec- 
utor is  con(nusire  against  the  heirs  and  devisees 
unless  fraud  and  collusion  is  alleged  and  shown, 
and  the  heir  or  devisee  cannot  plead  tne  statute 
of  limitation  or  other  defense  which  might  liave 
boe&  set  up  in  the  original  action. 

■2.  In  such  proceedings  the  realty  is  liable  for 
costs  as  well  as  the  balance  of  the  judgment,  un- 
less the  court  which  rendered  the  judgment  taxed 
the  costs  against  the  executor  or  administrator 
personally  or  against  the  plaintiff. 
(Syllaiius  by  the  Court.) 

Appeal  from  superior  court,  Alexander 
county;  Mbkkimo.v,  Judge. 

This  was  a  special  proceeding  In  tbe 
natureof  acreditors'  bill  for  the  settlement 
of  an  estate,  and  to  subject  devised  lands 
to  the  pa.vinent  of  debts.  On  the  hearing 
before  the  clerk  the  plaintiffs  demurred  to 
the  answers  filed,  on  the  ground  that  they 
did  not  allege  facts  sufficient  to  constitute 


a  valid  defense.  Tbe  clerk,  sustaining  tbe 
demurrer,  gave  judgment  against  the  de- 
fendants, which  judgment  was  confirmed 
by  the  judge  in  term,  and  the  defendants 
appealed  to  tbe  supreme  court. 

R.  Z.  Ltnney  and  R.  B.  Burke,  for  appel- 
lants.   A.  C.  Mcintosh,  for  appellees. 

Clare,  J.,  (after  stating  the  facts  as 
above.)  The  plaintiffs  seek  to  subject  the 
lands  of  Samuel  H.  Reid  to  the  payment 
of  a  judgment  heretofore  obtained  against 
the  executor.  The  defendants,  who  are 
the  executor  himself  and  his  wife,  (who  is 
the  sole  devisee  of  Reld,)  attempt  In  their 
answers  to  set  up  thestatuteot  limitations 
and  other  matters  of  defense  which  might 
have  been  pleaded  In  the  original  action. 
The  plaiutitfsdemurred  on  theground  that 
the  answers  did  not  set  up  any -defense  to 
the  action  which  could  avail  the  defend- 
ants or  either  of  them.  Thpcourt  properly 
sustained  thedemurrer.  "The  heir  (or  dev- 
isee) Is  bound  by  the  judgment  against 
the  administrator,  (ur  executor,)  unless 
he  can  show  that  It  was  obtained  by  col- 
lusion and  fraud;  and  he  is  barred  by  it 
from  setting  up  any  statutory  limitation 
or  other  matter  which  might  have  been 
pleaded  by  the  administrator  (orexecutor) 
as  a  bar  to  the  action  against  him."  Proc- 
tor V.  Proctor.  105  N.  C.  222, 10  S.  E.  Rep. 
1036;  Speer  v.  James,  94  N.  C.  417;  Smith 
V.  Brown,  101  N.  C.  347,  7  S.  E.  Rep.  890. 
The  answer  of  the  devisee  in  the  present 
case  does  not  aver  fraud  or  collusion.  It 
is  admitted  that  the  personal  assets  are 
Insufficient  to  pay  the  judgment. 

The  defendants,  however,  insist  that  the 
land  cannot  be  subjected  to  payment  of 
the  costs,  and  is  exempted  therefrom  by 
virtue  of  the  former  decision  of  this  court. 
It  was  competent  for  the  court  below  in 
the  former  action  to  have  taxed  the  exec- 
utor personally  with  the  costs  of  that  ac- 
tion in  the  cases  mentioned  In  the  Code,  § 
1429.  When  the  appeal  from  che  judgment 
In  that  action  was  'before  us  (104  N.  C. 
408.  10  S.  E.  Rep.  525)  tbe  question  pre- 
sented was  as  to  the  right  of  the  plain  tiffs  ta 
recover  costs.  The  judgment  below  gave 
the  plaintiffs  costs,  but  did  not  tax  the 
executor  with  them  individually,  and  the 
judgment  here  merely  affirmed  the  judg- 
ment below.  The  land  is  subject  to  pay 
thecostsas  well  as  the  balance  of  tbe  judg- 
ment.   No  error. 


(108  N.  C.  27€) 

Beam  et  al.  v.  Bridges  et  al. 

(Supreme  Court  of  North  CaroUna.    April  31, 
1891.) 

Wipe's  Sbpabatb  Estate  —  Ikvbstmbnt  bt  Hds- 
BAND— Resulting  Trust. 
While,  under  tbe  former  system,  the  wife's 
money  became  tbe  property  of  the  husband  jure 
marltl,  the  latter  may  agree,  as  between  him 
and  the  wife,  to  treat  It  as  the  wife's  property; 
and  where  there  is  evidence  to  show  an   agree- 
ment to  that  effect,  and  that  the  husband  invested 
it  in  land  for  lier  benefit,  and  took  the  title  in  bis 
name,  there  is  a  resulting  trust 
(Syllabus  by  the  Court.) 

Appeal  from  superior  court,  Rutherford 
county;  G.  H.  Brown,  Jr.,  Judge. 

Special  proceeding  for  partition.  The 
only  Issue  submitted   to  the    jury  was  as 
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follows:  "Wao  the  first  150-acre  tract  de- 
scribed in  tbe  complaint,  and  conveyed 
by  Andersou  Bridges  to  John  Beam,  Feb- 
roary  18, 1846,  purchased  by  Jobn  Beam 
with  tbe  money  of  bis  wile, Elizabeth,  and 
at  ber  request  and  for  her?"  There  was 
testimony  tending  to  show  that  Mrs. 
Beam  was  possessed  of  certain  money; 
tbat  her  husband  voluntarily  agreed  to 
treat  it  as  hers,  and  to  waive  his  marital 
rigbts  in  respect  to  it,  by  investing  the 
same  (or  her  in  the  lands  above  mentioned. 
Neither  John  B<>am  nor  his  wife  bad  any 
children.  The  plaintiffs  requested  the 
coort  to  charge  that,  under  the  testimony, 
the  issue  should  be  answered  in  the  nega- 
tive, and  that  the  court  should  so  charge. 
The  court  refused  to  give  the  instruction. 
There  was  a  verdict  against  the  plaintiffs, 
aod  they  appealed. 

Justice  (S  Justice,  for  appellants.    Mont- 
gomery &  Forney,  for  appellees. 

Shepherd,  J.,  (after  stating  tbe  facts  as 
above.)  The  only  question  presented  for 
review  is  whether  there  was  snffleient  evi- 
dence to  sustain  an  nfflnnative  finding  of 
the  second  issue.  We  think  it  very  clear 
from  the  testimony  of  James  and  William 
Bridges  that  John  Beam  purchased  the 
land  in  question  with  his  wife's  money,  at 
her  request;  that  the  purchase  was  in- 
tended for  her  benefit,  and  that  such  was 
the  understanding  and  agreement  of  the 
parties.  It  may  also  be  inferred  that  she 
intended  that  tbe  title  should  be  made  to 
her.  Indeed,  tbe  agreement  was  that  the 
bosband  should  purchase  the  land  "for 
lier,"  and  the  necessary  implication  Is  that 
the  title  wtis  to  be  taken  in  her  name.  It 
is  a  well-settled  principle  that  where,  on 
the  purchase  of  pnoperty,  the  conveyance 
01  the  legal  estate  is  taken  in  the  name  of 
one  person,  but  tbe  purchase  money  is 
paid  by  another  at  the  same  time  or  pre- 
vionsly,  and  as  a  part  of  one  transaction, 
a  trust  results  in  favor  of  him  who  sup 
plies  tbe  purchase  money.  Adams,  £q.  33 ; 
Malone,  Real  Prop.  509.  The  principle  has 
frequently  been  applied  where  land  is  pur- 
chased with  funds  arising  from  tbe  sepa- 
rate estate  of  tbe  wife,  (Cunningham  v. 
Bell.  83  N.  C.  328:  Lyon  v.  Akin,  78  N.  C. 
258.)  or  with  funds  which  by  agreement  of 
the  hoaband  are  to  be  treated  as  such  sep- 
arate estate,  (Hackett  v.  Sbuford,  86  N.  0. 
144,  and  tbe  cases  cited.)  It  is  urged, 
however,  that  in  our  case  the  money  with 
which  the  land  was  purchased  was  not 
tbeseparate  estate  of  the  wife,  and  that 
the  agreement  of  the  husband  to  treat  it 
asKDch  being  purely  voluntary,  and  there- 
fore of  no  effect,  there  was  nothing  to  pre- 
vent the  operation  of  the  principle  by 
which  the  money  of  the  wife  became  the 
property  of  thebusband,Jurei/iar/tf.  The 
argument  derives  some  support  from  tiie 
intimation  of  tbe  learned  justice  who  de- 
livered the  opinion  in  Hackett's  Case,  su- 
pra, bat  it  will  appear  from  an  examina- 
tion of  tbe  Maryland  cases  (alone  cited  by 
him)  that  the  rights  of  creditors  were  in- 
Tolved,  and  that,  so  far  from  any  pecuni- 
ary consideration  being  necessary  as  be- 
tween the  parties,  the  contrary  view  was 
declare<i  by  the  supreme  court  of  that 
state.  The  case,  upon  appeal,  does  not 
T.138.E.no.4— 8 


very  clearly  show  how  the  wife  acquired 
or  held  the  money  in  question,  but,  grant- 
ing tbat  it  was  subject  to  the  marital 
rights  of  the  husband,  we  think  that,  as 
between  him  and  the  wife,  bis  agreement 
to  treat  it  as  her  separate  property  would 
be  recognized  in  equity  in  cases  like  this; 
especially  where  there  were  no  children  to 
be  provided  for,  and  the  claim  of  the  wife 
was  more  meritorious  than  that  of  the 
collateral  heirs,  whom  the  husband  was 
under  no  moral  obligation  to  maintain. 
Garner  v.  Garner,  Busb.  Eq.  1.  It  is  said 
by  high  authority  that,  although  the  pre- 
sumption is  that  the  money  of  tbe  wife 
during  the  marriage  becomes  the  hus- 
band's, such  presumption  is  not  conclu- 
sive, and  the  husband  "may  so  treat  It  as 
to  charge  himself  and  his  heirs,  as  trustees 
of  the  wife,  with  the  duty  of  applying  it 
to  her  separate  use."  Tnggard  v.  Talcott, 
2  Edw.  Ch.  628;  Kesor  v.  Kesor,  9  Ind.  349;' 
Temple  v.  Williams.  4  Ired.  Eq.  39;  Wood- 
ruff V.  Bowles,  104  N.  C.  197. 10  S.  E.  Rep. 
482.  it  is  well  settled  that  a  husband 
may,  after  marriage,  make  gifts  or  pres- 
ents to  his  wife  which  will  l>e  supported 
in  equity  against  himself  and  bis  repre- 
sentatives, (Lucas  V.  Lucas,  1  Atk.  270; 
Ath.  Mar.  Sett.  331;  Garner  v.  Garner,  su- 
pra; Smith  V.  Smith,  Winst.  Eq.  581 ;)  and 
it  seems  to  be  also  well  established  that  a 
trust  may  be  raised  in  favor  of  the  wife 
by  proof  that  her  husband  paid  the  pur- 
chase money  for  her  benefit,  and  with  bis 
own  funds,  (Raybold  v.  Raybold,  20  Pa. 
St.  308;  Plnney  v.  Fellows,  15  Vt.  525; 
Farley  v.  Blood,  10  Post.  (N.  H.)354;  Dyer 
r.  Dyer,  1  White  &  T.  Lead.  Cas.  341.) 
In  consideration  of  the  foregoing  authori- 
ties, we  see  no  reason  why  the  agreement 
of  the  husband  in  this  case  may  not  be  sus- 
tained as  against  the  parties  to  this  ac- 
tion ;  and,  this  being  so,  it  must  follow 
that  there  was  a  resulting  trust.    AfSrmed. 


SHrrB  V.  Smith. 


(108  N.  C.  365) 


(Supreme  Cowrt  of  North  Carolina.    April  L 

1891.) 

INSAMITT— NBXT  FRIBKDS  —  LIABIUTT  FOB  CoSTS. 

1.  In  an  action  to  set  aside  a  power  of  attor- 
ney on  account  of  the  maker's  want  of  mental  ca- 
pacity, next  friends,  appointed  by  the  clerk  to 
conduct  the  action,  may,  on  a  verdict  finding  the 
maker  sane,  be  taxed  with  costs,  if  they  ofBcious- 
ly  and  unnecessarily  caused  themselves  to  be  ap- 
pointed, but  there  must  first  be  a  special  finding 
of  such  fact  by  the  court.  ModifyinK  13  8.  E. 
Rep.  1045. 

2.  On  appeal,  the  cause  may  be  remanded  for 
such  finding. 

Upon  motion  in  supreme  court  to  cor- 
rect judgment.  The  tacts  are  reported  in 
same  case,  12  S.  E.  Rep.  1045. 

Clark,  J.  The  exceptions  to  the  charge 
were  taken  In  time  when  set  out  in  appel- 
lant's statement  of  case  on  appeal,  (Lowe 
V.  Elliott.  107  N.  C.  718, 12  S.  E.  Rep.  383.) 
tboogh  It  is  better  practice  and  fairer, 
both  to  appellee  and  appellant,  to  make 
such  exceptions  on  a  motion  for  a  new 
trial,  since,  if  a  slip  has  been  made,  the 
Judge  may  perhaps  correct  it,  and  savB 
parties  the  costs  and  delay  of  an  appeal, 
(McKlnnon  v.  Morrison.  104  N.  C.  354,10  S. 
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E.Rep.  518.J  Weflndnoerrorinthecliai-ge 
In  the  psrtlcalars  excepted  to.  There  are 
many  precedents  to  support  it.  It  Is  true 
that  ordinarily,  if  insanity  is  found  to  ex- 
ist, it  is  presumed  to  continue  till  the  op- 
puHlte  is  shown.  State  v.  Vano,  82  N.  C. 
631.  But  here,  the  main  contention  in  the 
action  beinc  as  to  the  mental  capacity  of 
Larlcin  Smith,  the  preliminary  action  of 
the  clerk  in  appointinR  next  friends  to 
conduct  the  proceeillu^r  is  not  such  a  find- 
ing as  to  change  the  burden  of  proof  and 
prejudge  the  very  question  atiuaue.  While 
there  is  no  speciOc  exception  to  the  judg- 
ment, any  error  therein  which  is  apparent 
upon  the  face  of  the  record  the  court  will 
take  notice  of  and  correct.  Thornton  v, 
Brady,  IW)  N.  C.  3S,  .5  S.  E.  Rep.  910.  The 
next  friends  are  not  parties  to  the  action. 
Mason  v.  McCormlck,  75  N.  C.  203;  George 
V.  HlKh,  85  N.  C.  113;  Tate  v.  Mott,  96  N. 
C.  19.  2  8.  E.  Rep.  176.  They  are  ap- 
pointed  by  the  court  to  act  for  and  repre- 
sent the  real  party  in  interest.  The  ver- 
dict and  judgment  having  settled  that 
Larkln  Smith  was  compos  mentis,  the  or- 
der appointing  next  friends  was  properly 
set  aside.  He  then  could  hare  con  tinned 
the  action  as  to  so  much  of  it  as  asked  to 
set  aside  the  prior  power  of  attorney  to 
defendant  or  have  disctontinued  it.  He 
elected  to  do  the  latter.  The  costs  of  the 
proceedings  instituted  in  his  behalf  and  by 
order  of  the  court  should  prima,  fncie  be 
taxed  against  him.  It  is  to  be  presumed 
that  the  order  of  the  court  appointing 
next  friends  was  made  regularly,  after  due 
inquiry  and  in  the  interest  of  Larkln 
Smith.  He  is  the  party  plaintiff  in  fact 
and  in  law,  and  appeared  by  next  friends, 
who  merely  represented  him,  under  the 
authority  and  appointment  of  the  court. 
Code, §180.  It  l8contended,however,that, 
though  not  strictly  parties  to  the  action, 
the  next  friends  in  the  case  at  bar,  in  re- 
sisting the  motion  to  discharge  them, 
were  in  tact,  as  virtually  found  by  the  ver- 
dict of  thejury,  resisting  the  will  of  Larkln 
Smith,  a  person  of  full  age  and  competent 
to  appear  for  himself;  that  such  next 
friends  officiously  and  unnccessaril.v  caused 
themselves  to  be  appointed;  and  that 
they,  and  not  Larkln  Smith,  should  pay 
the  costs  incurred  by  their  false  clamor. 
There  is  some  forre  in  this  suggestion. 
While  "next  friends"  may  not  beembraced 
in  the  strict  letter  of  the  Code,  §  535,  they 
come  within  the  purview  of  that  section. 
It  was  held  error  to  tax  trustees  of  an  ex- 
press trust  who  are  parties  to  the  action 
with  the  costs,  unless  the  court  had  ad- 
judged that  they  were  guilty  of  "misman- 
agement or  had  faith  in  such  action." 
Smith  V.  King,  107  N.  C.  273, 12  S.  E.  Rep. 
67.  A  fortiori  it  is  error  to  tax  "next 
friends"  who  are  not  parties,  without  at 
least  asimiliar  finding.  Thisis  notalleged 
here  In  thef  answer  nor  found  by  the  court. 
Indeed,  the  presumption,  by  virtueof  their 
appointment  by  the  court,  is  that  they 
acted  in  good  faith,  and  they  cannot  be 
liable  to  costs,  unless  there  is  an  express 
finding  against  them  of  the  facts  requisite 
to  tax  them  n-ith  costs.  An  analogous 
rule  obtains  in  criminal  actions,  ns  to 
which  it  is  held  that  an  order  taxing  a 
prosecator  with  the  costs  is  erroneous. 


unless  the  court  finds  the  tacts  which 
would  authorize  such  order,  and  that  the 
absence  of  such  finding  from  the  judgment 
would  be  an  error  apparent  on  the  face  of 
the  record,  which  the  court  would  correct 
without  asoignment  of  error.  State  v. 
Roberts,  106  N.  C.  662, 10  S.  E.  Rep.  900.  It 
is  further  held  in  the  same  case  that  it  is 
notwithstanding  still  open  to  the  solicitor, 
when  the  case  goes  back  for  correction  of 
the  judgment,  to  move  in  the  court  below 
that  the  court  pass  upon  the  facts,  since 
the  court  has  not  found  the  facts  either 
way,  so  as  to  make  its  judgment  a  finality, 
but  has  simply  omitted  to  find  them.  We 
find  no  error, except  in  the  judgment  as  to 
costs,  which  should  not  have  been  awarded 
against  the  next  friends,  without  a  dis- 
tinct finding  by  the  court  "of  mismanage- 
ment or  bad  faith  "  by  them  in  the  Institu- 
tion or  conduct  of  the  action.  To  the  end 
that  such  fact  may  be  passed  upon  by  the 
court  below,  and  the  costs  awarded  in 
accordance  therewith,  the  case  is  remand- 
ed. The  judgment  in  all  other  respects  is 
affirmed.    Remanded. 


an  v».  MQ 
Caupbell  t.  Sbipuan. 
(Supreme  Court  of  AppeaXi  of  Ttroinia.    Amil 

18;i891.) 

Bill  im  Equitt— Pakties— Asbionmbiit  of  Flaix- 
Tire's  Intebbbt. 
Where  a  creditor  files  a  bill  to  set  aside  a 
voluntary  conveyance  by  Ills  debtor,  and  pending 
the  suit  the  debt  is  paid  by  the  indorser  of  the 
notes  representing:  it,  and  the  notes  delivered  to 
him,  such  indorser  oannot  prosecute  the  suit  in 
the  name  of  the  original  plaintiff.  Kichaadboit, 
J.,  dissenting. 

Edmund  Bnrlce  and  A.  W.  Armstrong, 
for  appellant.  W.  Wittougbby,  for  appel- 
lee. 

Lact,  J.  This  is  an  appeal  from  a  de- 
cree of  the  circuit  court  of  Alexandria  city, 
rendered  on  the  4th  day  of  February,  1890. 
The  bill  was  filed  by  the  appellant,  Peter 
Campbell,  in  the  circuit  court  of  Fairfax 
county,  against  the  appellee,  John  J.  Ship- 
man,  in  March,  1877,  and  against  Priscilla 
J.  Shipman,  the  wife  of  the  said  John  J. 
Shipman,  and  one  Joseph  A.  Rice,  alleging; 
that  said  appellant  was  the  creditor  of 
the  said  John  J.  Shipman  to  the  amount 
of  certain  notes  of  the  said  John  J.  Ship- 
man,  set  forth  in  the  bill  indorsed  by  one 
William  Fletcher,  which  had  been  by  the 
said  complainant  discounted  in  duecoorse 
of  his  business  as  a  banker  and  broker ; 
and  as  such  creditor  seeking  to  set  aside 
as  fraudulent  a  deed  <>xecuted  by  the  said 
John  J.  Shipman  to  the  said  Rice,  without 
consideration  deemed  valuable  in  law,  by 
which  certain  real  estate  was  conveyed 
to  thesald grantee;  and  to  set  aside,  also, 
a  deed  forthwith  made  by  the  grantee. 
Rice,  to  the  wife  of  his  grantor,  the  said 
PrisclUa  J.  Shipman.  The  defendant  John 
J.  Shipman  answered,  and  admitted  the 
debts,  but  claiming  credits  thereon,  admit- 
ted the  voluntary  character  of  the  deeds  in 
question,  but  denied  any  fraudulent  intent 
In  their  execution,  and  alleged  a  sufficiency 
of  other  property  to  pay  all  of  his  debts. 
A  decree  was  rendereii  subsequently,  the 
record  does  not  disclose  when,  referring 
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tlie  cause  to  a  commlsetonertotake  an  ac- 
eoDot  o{  tbn  debts  of  John  J.  Shipman  exist- 
ing attbe  dated  tbe  voluntary  deed  afore- 
said, aud  an  account  of  liens,  if  any,  on  tbe 
real  estate  in  question.  Here  tbe  matter 
rested,  and  notbing  was  done  until  No- 
vember 7, 1884,  when  a  decree  was  entered 
whereby,  by  the  consent  of  parties,  tbe 
cause  was  removed  to  the  circuit  court  ol 
Alexandria  city.  Nothing:  more  appears 
to  bare  been  done  in  tbecause until  March 
28, 1888,  when  a  decree  whs  again  entered 
by  consent  of  parties, submlttinK  tbecause 
to  the  judge  of  the  circuit  court  for  decis- 
ion and  decree  therein  in  vacation.  And  it 
was  further  ordered  thatthe  said  cause  be 
referred  to  John  8.  Fowler  as  a  special  com- 
missioner, to  take  proofs  and  make  report 
thereon  to  the  court  with  all  convenient 
speed.  This  special  commissioner  was  suf- 
fleiently  expeditious  to  make  a  report  In 
the  cause  on  the  1st  of  August,  1889;  the 
defendant  Shipman  in  tbe  mean  time  hav- 
ing made  a  motion  to  dismiss,  on  March  2, 
•  1SS>,  for  want  of  prosecution.  The  com- 
missioner reported  a  iart^e  amount  of  testi- 
mony, in  tbe  form  of  depositions  taken  be- 
fore him  and  others;  and  reports  that  it 
is  very  difficult,  in  the  midst  of  so  much 
conflicting  evidence,  and  in  the  absence  of 
reliable  data,  to  report  the  condition  of 
tbe  accounts  between  Campbell  aud  Ship- 
man,  but  that  there  was  a  controversy 
pending  between  Shipman  and  Fletcher, 
ttieindorser  of  these  notes,  who  had  been 
partners  in  business,  aud  that  these  notes 
bad  been  withdrawn  from  tbe  papers  In 
this  suit,  and  filed  by  Fletcher  In  the  pa- 
pers of  the  Shipman  &  Fletcher  suit,  when 
a  settlement  of  the  partnership  accounts 
of  Shipman  &  Fletcher  was  proceeding, 
Dpou  the  claim  by  Fletcher  that,  as  iu- 
dorser  of  these  notes,  he.had  paid  them  to 
Campbell ;  and  that  they  thus  became  a 
charge  against  Shipman  as  the  maker,  and 
first  liable  therefor,  In  favor  of  Fletcher. 
And  Campbell  also  proves  that  he  had 
isept  enough  money  belonging  to  Fletcher 
on  deposit  with  him  to  pay  these  note«, 
and  had  then  given  up  the  notes  to  Fletcher. 
Fletther  testified  that  he  had  paid  these 
notes  to  Campl>ell,  and  CampDell  testified 
that  be  had  collected  them  out  of  Fletch- 
er's money.  By  a  decree  entered  In  the 
cause  In  September,  18S9,  this  report  was 
recomnaitted  to  the  same  commissioner, 
who  again  reported,  January  10,  1800; 
wherein,  among  other  things,  he  reports 
that  Fletcher,  the  indorser,  has  paid  the 
notes  In  question,  and  has  them  in  his  pos- 
session ;  and  that  If  Fletcher  is  allowed  to 
prosecote  this  suit  In  the  name  of  Camp- 
bell, who  has  no  Interest  in  it,  charg- 
injr  Shipman  with  the  notes  which  he  owes 
to  Fletcher,  in  the  personal  transnctions 
between  Campbell  and  Shipman,  then,  in 
view  of  the  conflicting  oral  and  somewhat 
anecrtain  documentary  evidence,  he  finds 
Shipman  indebted  to  Campbell,  by  virtue 
of  these  notes,  f  2,401.21,  with  interest  from 
January  10, 1877.  To  all  this  the  circuit 
court  responded  on  the  4tb  day  of  Febru- 
ary, 1890.  by  rendering  a  decree  dismissing 
the  bill  of  the  plaintiff,  with  costs.  From 
this  decree  this  case  is  here  by  appeal. 

The  appellee  appears  here,  and  moves  to 
dismiss  the  appeal  upon  the  ground  that 


the  appellant,  Peter  Campbell,  has  no  in- 
terest in  the  suit,  and  cannot  prosecute 
the  appeal  for  the  benefit  of  another.  It 
is  a  concession  in  the  case  that  the  appel- 
lant in  this  court,  the  plaintiff  in  the  cir- 
cuit court,  has  no  interest  whatever  in  any 
recovery  which  might  be  had  in  this  case. 
The  notes  sued  on  were  executed  by  Ship- 
man,  and  indorsed  by  Fletcher,  and  pur^ 
chased  by  Campbell;  Shipman  and  Fletch- 
er being  at  that  time  partners  in  busi- 
ness, contractors,  on  the  public  and  other 
works  of  the  District  of  Columbia.  Tbe 
matters  of  business  between  Shipman  and 
Fletcher  had  resulted  in  litigation,  and  had 
at  onetime  been  submitted  to  arbitration, 
and  there  had  been  nn  award  which  gave 
to  Fletcher  91,291.9(),  in  full  of  all  demands 
up  to  February  7, 1877 ;  and  Fletcher  ap- 
peared at  one  time  in  this  suit,  and  filed 
this  award  against  Shipman;  but  Ship- 
man  Instituted  suit  in  the  circuit  court  of 
Alexandria  city  to  set  aside  this  award  for 
misconduct  of  the  arbitrators  and  for 
other  causes,  in  which  he  finally  succeed- 
ed, and  which  may  be  found  reported  lu 
82  Va.  601.  The  suit  between  Shipman 
and  Fletcher,  after  the  award  had  been 
finally  set  aside,  was  proceeded  with  in 
the  said  court,  where  it  still  is.  In  this 
suit,  which  is  tor  the  settlement  of  the 
partnership  accounts  aud  dealings  of  the 
said  Shipman  &  Fletcher,  the  said  Fletcher 
has  filed  the  notes  sued  on  in  this  suit  by 
Campbell,  and  there  he  has  claimed  them 
as  a  credit  against  Shipman,  because  he 
has  paid  them;  whereas,  Shipman,  as 
maker,  was  primarily  liable  for  their  pay- 
ment. What  the  result  of  tliis  suit  is  or 
will  be  we  do  not  know,  but,  upon  the 
ground  that  Campbell  has  ho  Interest  In 
this  suit,  and  that  he  is  sole  plaintiff  and 
sole  appellant,  the  appellee,  Shipman, 
moves  the  court  to  dismiss  this  appeal. 
The  said  Fletcher  is  not  a  party  to  this 
suit,  either  as  plaintiff  or  defendant ;  but 
counsel  appear  here,  as  they  did  in  the  cir- 
cuit court,  and  claim  to  represent  Camp- 
bell for  the  benefit  of  Fletcher,  who  is  tbe 
party  alleged  to  be  the  real  party  in  in- 
terest. It  is  a  general  rule  in  equity  that 
every  party  interested  in  any  suit  must  be 
made  a  party  to.  tbe  suit,  either  as  plain- 
tiff or  defendant,  and  tbe  real  party  in  in- 
terest must  be  tbe  complainant;  and  it  is 
immaterial  that  tbe  Interest  of  tbe  defend- 
ants are  in  conflict  with  each  other,  or 
that  some  of  their  claims  are  identical 
with  those  of  the  plaintiff.  Kquitydeals 
with  the  real  parties  in  interest.  Castle- 
man  V.  Berry,  86  Va.  606. 10  8.  E.  Rep.  884; 
Kellam  v.  Sayre,  30  W.  Va.  188,  8  S.  E.  Rep. 
589;  Field  v.  Maghee.  5  Paige,  640;  Mason 
V.  Railroad  Co.,  52  Me.  82;  Mills  v.  Hoag,  7 
Paige,  18;  2  Daniel,  Ch.  Pr.  1517,  note; 
Johnaon  v.  Thomas,  11  Beav.  601;  Solo- 
mon V.  Solomon,  13  Sim.  616.  In  Mills  v. 
Hoag,  supra,  it  was  said  by  Chancellor 
Walworth:  "Bat  even  if  purchasers  of 
this  kind  [purchasers  of  tbe  plaintiff's  in- 
terest] were  both  legal  and  meritorious, 
tbe  right  of  appeal  is  gone,  and  cannot  be 
restored  by  amendment,  as  the  appeal  is 
not  in  the  name  of  the  proper  parties.  In 
this  court  tbe  proceedings  must  be  carried 
on  in  tbe  name  of  the  real  parties,  so  tar 
at  least  as  tbe  rights. of  ttie  complainant 
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are  concerned,  although  there  has  been  a 
chang^e  of  interest  tiubaequent  to  the  com- 
mRncenient  of  the  suit.  Bot  tberiehtB  u( 
the  adverse  party  cannot  be  prejudiced  by 
any  sale  of  the  subject-matter  of  the  suit, 
merely  voluntary,  pendente  lite.  When 
the  complainant  sells  his  whole  right  in 
the  suit,  or  It  becomes  wholly  vested  in 
another  by  operation  of  law,  whether  be- 
fore or  after  a  decree,  if  there  is  to  be  any 
further  litigation  in  the  case,  it  cannot  be 
carried  on  in  the  name  of  the  original 
complainant  by  the  person  who  has  ac- 
quired the  right.  And,  if  the  complain- 
ant's Interest  is  determined  oy  voluntary 
assignment,  the  assignee  must  make  him- 
self a  party  to  the  isuit  by  an  original  bill, 
in  the  nature  of  a  supplemental  bill, before 
he  can  be  permitted  to  proceed.  Milf.  PI, 
65.  The  complainant,  therefore,  was  not 
the  proper  party  to  appeal  after  he  had 
sold  all  his  interest  to  others,  and  this 
court  will  not  permit  the  appeal  to  be  car- 
ried on  in  hla  name  for  their  benefit. "  In 
Johnson  v.  Thomas,  supra,  Lord  Lano- 
DALK,  master  of  the  roils,  said :  "Tiie  suit 
is  clearly  defective.  How  is  it  possible  to 
proceed  with  it  in  its  present  form,  when 
the  subject  has  been  transferred  to  a  per- 
son who  is  not  a  party?  The  defendant  in 
truth  is  called  on  to  combat  a  shadow, 
and  not  the  real  opponent.  It  is  not  pos- 
sible to  make  any  decree  with  the  knowl- 
edge of  this  fact. "  In  Solomon  v.  Solo- 
mon, supra,  Yice-Cbancellor  SuAnwBLL 
said:  "Here  I  find  the  fact  that  all  the 
adult  plaintiffs  have  parted  pro  taoto 
with  the  whole  of  their  Interest  to  a  mort- 
gagee, and  my  opinion  is  that,  unless  tbeir 
mortgagee  is  made  a  party,  the  suit  can- 
not proceed."  It  is  clear  that  Campbell 
has  no  interest  in  the  notes  sued  on,  and 
that,  not  being  a  creditor  of  Shipman,  he 
has  no  interest  to  serve  in  setting  aside 
the  voluntary  deed  made  by  Shtpman  to 
Rice,  and  that  he  was  not  aggrieved  by  a 
decree  dismissing  a  bill  in  which  he  had 
no  interest,  and  That  his  appeal  here  can- 
not be  sustained  ;  but  it  is  equally  clear, 
and  for  the  same  reasons,  that  the  circuit 
court  did  not  err  in  dismissing  the  bill  In 
the  cause.  Campbell  had  no  just  claim  of 
any  sort  against  Shipman  on  the  notes 
sued  on,  which  have  been  paid  in  full,  and 
surrendered  by  him  to  a  person  not  a 
party  to  this  suit,  and  who  would  not, 
therefore,  be  affected  by  any  decree  ren- 
dered in  the  cause.  Campbell  is  without 
any  legal  demand  against  any  defendant 
in  the  cause',  and  be  is  the  sole  plaintitt. 
It  was  therefore  right  to  dismiss  his  bill, 
and  there  was  no  error  in  the  said  decree 
of  the  circuit  court  to  that  end,  and  the 
same  will  be  affirmed. 

Richardson,  J.,  dissenting     Hinton,  J., 
not  sitting. 

(87  Oa.  84) 

Rome  Hotel  Co.  v.Wahlick  e«  a/, 

(Supreme  Covrt  of  Georgia.    March  80,  1891.) 

IfBOHAino'B  LixN  —  Failubb  to  Complbtk  Con- 
tract. 
1.  Plaintiffs  contracted  to  furnish  an  appa- 
ratus St  a  fixed  price  safflcient  to  heat  part  of  de- 
fendant's hotel.  It  was  verbally  agreed  that  the 
hotel  hall*  should  be  kept  closed,  and  not  he  in- 


cluded in  this  contract  Plaintiffs  agreed  to  do 
extra  work,  and  furnish  materials,  for  which  no 
price  was  agreed  npon.  Plaintiffs  sued  for  a  lien 
covering  the  whole  amount.  A  portion  of  the 
claim  had  been  paid,  and  plaintiff  quit  before 
completing  the  extra  work  for  fear  he  wonld  not 
get  his  pay.  There  was  a  dispute  as  to  the  price 
of  the  extra  work.  The  court  charged:  "U  the 
plaintiffs  quit  the  extra  work  for  fear  they  would 
not  get  their  pay,  they  had  tbe  right  to  do  so,  and 
a  failure  to  complete  the  extra  work  for  that  rea- 
son would  not  defeat  thuir  lien. "  Held,  that 
under  Code  Ga.  S  1990,  which  requires  that  there 
shall  be  "a  compliance  with  his  contract  by  the 
person  claiming  a  lien, "  the  plaintiffs,  having 
failed  to  do  tbe  worli,  are  not  entitled  to  a  lien 
for  so  much  of  the  extra  work  as  they  have  aone, 
but  as  to  such  work  are  entitled  to  a  general 
judgment  upon  a  quaixtwm  meruit. 

•i.  Where  a  part  of  tbe  amount  is  not  fixed  In 
price,  and  there  is  a  contention  as  to  the  value  of 
the  servioes,  the  fact  that  the  jury  found  less 
than  was  claimed  for  extra  work  does  not  de- 
prive plaintiffs  of  their  lien  on  the  ground  that 
they  had  not  completed  their  contract. 

S.  It  is  not  error  to  charge:  "If  it  was  the 
contract  that  the  hotel  company  was  to  close  up 
the  halls  by  storm-doors,  and  If  the  hotel  com- 
pany failed  to  close  up  the  halls,  and  If  there 
was  a  failure  to  produce  the  proper  degree  of 
beat  by  reason  of  such  neglect  to  put  in  storm 
doors,  then  the  plaintiffs  would  not  be  responsi- 
ble for  the  failure, "  though  the  main  contract 
was  a  written  one,  and  the  contract  as  to  the 
doors  was  in  parol,  where  the  testimony  as  to  the 
closing  of  the  halls  was  first  brought  out  by  de- 
fendant on  cross-examination  of  plaintiffs'  wit- 
ness, and  an  issue  was  made  thereon  without  ob- 
jection. * 

Error  from  superior  court,  Floyd  county ; 
Maduox,  Judge. 

The  official  report  leas  follows:  "War- 
lick,  Wingate  &  Mell  sued  the  Rome  Hotel 
Company  for  a  balance  on  account  o( 
$2,691.63, a  balauceclaimed  to  be  due  them 
for  work  and  labor  done  and  materials 
furnished  on  and  In  building  the  hotel  of 
defendant,  and  in  doing  plumbing,  gas- 
fltting,  and  other  work  thereon,  and  also 
to  declare  and  set  up  a  lien  on  the  hotel 
building  and  grounds  for  such  balance. 
The  defendant  pleaded  "Not  indebted;" 
also,  that  the  account  was  unjust,  and  the 
work  negligently  and  unskillfully  dcme, 
and  with  inferior  and  defective  material, 
damaging  it  in  the  sum  of  f 3,000;  that  a 
Bteam-lieatlng  system,— one  of  the  princi- 
pal items  in  tbe  account,— was  so  negli- 
gently done  that  it  failed  to  heat  the  hotel 
arcade,  parlors,  and  dining-room,  so  that 
coal  had  to  be  used  during  the  winter; 
and  the  steam-beating  was  of  no  value, 
and  Its  defects  had  damaged  the  hotel 
f  1,000,  etc.  Tbe  principal  matters  la  dis- 
pute between  ths  parties  was  as  to  the 
steam-heating  system,  which,  together 
with  certain  other  work,  was  originally 
contracted  for,  and  extra  work  done  by 
plaintiffs  (or  defendant.  The  evidence  for 
plaintiffs  tended  to  sliow  the  following: 
On  March  22, 1888,  tbe  plalntISs  made  a 
written  proposition  to  defendant  to  fur- 
nish a  Florida  boiler,  with  necessary 
pipes,  radiators,  etc.,  to  complete  tbe  sys- 
tem of  steam-heating  In  the  hotel,  guar- 
antying to  heat  the  arcade,  parlors,  and 
dining-room,  in  the  coldest  weather,  to 
70  degrees  Fahrenheit,  for  the  sum  of 
$1,4.54.  Tbe  writing  also  contained  prop- 
ositions for  certain  other  work,  not  neces- 
sary to  be  here  mentioned,  except  that  tbe 
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plaintiffs  proposed  to  farnlsb  hot  and  cold 
water  for  wash-basins  and  bath-tubs.  It 
was  expressly  understood  between  the  par- 
ties before  the  contract,  as  stated  in  the 
writing,  was  closed,  that  the  hotel  halls 
were  not  to  be  included  In  the  heating  sys- 
tem, but  were  to  be  closed  up  with  storm- 
doors,  or  curtains,  or  in  some  similar 
way.  It  was  expressly  understood  that 
plaintiffs  were  to  do  nothing  towards 
beating  the  balls.  This  was  an  oral  un- 
derstanding. These  hnlls  opened  upon 
the  arcade.  The  plaintiffs.  In  accord- 
ance with  the  contract,  put  In  a  Florida 
boiler,  with  the  necessary  pipes,  radlat- 
orsretc,  to  complete  the  system  of  steam- 
heating.  If  properly  managed,  the  boiler, 
radiators,  etc.,  as  put  in  by  them,  were 
more  than  suiflclent  to  produce  the  degree 
of  heat  stipulated  for  in  the  hotel  arcade, 
parlors,  and  dining-room,  but  were  not 
eofhcient  to  beat  the  halls,  or  to  produce 
the  degree  of  heat  contracted  for  the  halls 
being  left  open.  Defendant  did  not  prop- 
erly manage  the  boiler,  and  did  not  use 
the  proper  Itind  of  coal  or  coke,  so  that 
ttie  heat  obtained  was  not  at  all  timen 
Roch  as  it  should  have  obtained,  and  so 
that  grates  in  the  boiler  were  negligently 
bunied  out.  The  boiler,  wlien  properly 
Bupplied  with  coal  or  coke  of  the  right 
quality,  and  left  in  proper  condition  in  the 
morning,  would  not  require  further  atten- 
tion more  than  once  during  the  day,  or 
probably  not  until  night.  It  was  simple, 
and  easily  operated,  and  did  not  require 
a  person  of  more  than  ordinary  intelli- 
gence tu  attend  to  it.  It  was  economical, 
Taluable.  and  furnished  a  flrst-class  sys- 
tem of  heating.  Anthracite  coal  or  good 
gas  coke  was  the  proper  fuel  to  use  in  the 
boiler.  A  pamphlet  setting  forth  the 
claims  made  by  the  manufacturers  of  the 
Florida  holler  was  exhibited  by  plaintiffs 
to  defendant;  It  was  represented  to  de- 
fendant to  be  one  of  the  most  economical 
heating  apparatuses  known  to  science. 
As  n  portion  of  the  heating  apparatus 
plaintiffs  were  to  furnish  radiators.  Ra- 
diators were  furnished,  and.  In  order  to  do 
their  work  properly,  they  ought  not  to 
leak ;  bat  it  is  not  absolutely  necessary  to 
their  beating  power  that  they  should 
not  leak;  they  can  beat  and  still  leak,  and 
frequently  do  so.  They  are  constructed 
with  antomatic  valves,  but  require  to  be 
set, of  course,  regniated  by  hand,  and  then 
work  automatically,  but,  of  course,  re- 
quiresome attention.  They  werenot  prop- 
erly attended  to  by  defendant,  so  as  to  ob- 
tain from  them  the  amount  of  heat  which 
could  have  btten  obtained  by  proper  at- 
tention. If  they  leaked,  the  leaks  were 
not  important;  and  one  leak,  InsiHted  up- 
on as  quite  serious  by  defendant,  the  at- 
tention of  plaintiffs  had  not  been  called  to 
up  to  the  trial.  If  a  sufflciont  quantity  of 
hot  water  was  not  obtained  by  defendant 
it  was  becanse  defendant  neglected  to  put 
in  bot-water  boilers  of  sufficient  capacity. 
The  putting  in  of  such  boilers  was  not 
a  part  of  the  contract  with  plaintiffs. 
The  charges  for  the  extra  work  were  fair 
and  reasonable,  and  that  work  was  prop- 
erly done.  No  definite  sum  for  this  work 
had  bec-n  agreed  upon,  but  it  was  agreed 
that  it  should  be  done  for  a  reasonable 


I  price.  Defendant  several  times  com- 
plained about  the  inefficiency  of  the  beat- 
ing apparatus,  and  plaintiffs  did  not  com- 
plain that  the  halls  were  not  closed,  and 
never  demanded  that  the  halls  should  be 
closed  up.  That  was  left  with  defendant. 
When  the  Florida  boiler  was  properly 
run  in  the  hotel  it  made  plenty  of  heat, 
and  burned  out  no  grate-bars.  The  work 
which  plaintiffs  did  was  concluded  within 
do  days  of  the  time  their  claim  of  lien  was 
filed  and  recorded,  and  tbeir  suit  was 
brought  within  12  months  from  the  time 
their  claim  became  due.  The  work  was 
done  and  material  furnished  by  them  as 
plumbers,  steam  and  gas  fitters.  Plain- 
tiffs did  not  get  to  finish  everything  con- 
nected with  the  extra  work  which  was  to 
have  been  done,  on  account  of  the  fact 
that  they  had  done  about  all  they  could 
get  any  money  for.  There  was  some 
work  that  might  have  been  put  in  if  the 
money  had  held  out.  A  tank  up  on  top 
of  the  house,  and  a  little  steam  table, 
(which  arenot  chargedlnthe  accountsued 
on,)  might  have  been  put  in  if  the  money 
bad  held  out.  Plaintiffs  quit  work  be- 
cause the  money  gave  out.  That  was  not 
on  the  regular  work,  but  on  the  extra 
work,  where  they  were  paid  by  the  day. 
The  tank  has  been  put  in  by  defendant 
since,  and  was  not  necessary  to  complete 
the  job  properly,  if  defendant  would  run  • 
its  elevator  right.  Plaintiffs  quit  because 
they  were  afraid  about  their  money. 
They  had  finished  up  about  what  they 
had  to  do  there,  and  stopped  because  they 
were  apprehensive  about  money  matters. 
When  the  radiators  were  full  of  cold  air, 
before  hot  air  was  to  be  forced  into  them, 
it  was  proper  that  the  radiator  should  be 
to  some  extent  open  to  permit  the  cold  air 
to  escape,  and  wlien  the  valves  were  open, 
when  first  heated  up,  a  little  water  would 
come  out  of  them,  but  they  are  not  contin- 
ually leaking,  and  water  running  down 
through  the  floors.  If  they  do  leak  and 
run  down  through  the  dining-room  it 
never  was  reported.  A  witness  tor  plain- 
tiffs, who  was  overseeing  the  job  for  them, 
was  in  the  hotel,  and  looked  over  every- 
thing time  and  again  when  one  Jewell  was 
in  charge,  and  there  was  no  leak  there 
then.  It  hot  water,  after  the  completion 
of  the  bnlldlng,  ran  up  into  the  pipes  for  a 
month  all  right,  and  afterwards  did  not, 
and  after  that  two  additional  heaters- 
were  put  in  the  kitchen  and  one  in  the  bar- 
ber-shop, and  after  that  the  water  went 
back  through  the  pipes,  one  of  plaintiffs' 
witnesses  testified  that  be  would  say  that 
was  a  good  Job;  bnt  be  did  not  know 
whether  the  water  system  ot  the  barber- 
shop was  connected  with  tlie  house  ornot. 
If  the  boilers  for  the  storage  of  hot  water 
were  just  the  same  now  as  they  were  be- 
fore, and  when  firstcompleted  did  not  sup- 
ply hot  water  bnt  do  now,  there  was 
something  wrong  about  it;  but  the  en- 
tire job  of  plumbing  should  not  be  con- 
demned on  that  account,  as  there  might 
be  a  stop  In  it,  or  a  leak,  or  some  such 
thing,  etc  When  one  King  was  in  charge 
of  the  hotel  for  defendant  (and  King,  from 
the  evidence,  seems  to  have  been  generally 
in  charge  of  it  as  the  agent  or  representa- 
tive of  the  defendant)  any  little  imperfeo 


Digitized  by 


Google 


118 


SOUTHEASTSBN  BEPOBTEB.  Vol.  18. 


(Oa. 


tion  about  the  work,  which  be  called  plain- 
tiffs' attention  to,  was  corrected.  He 
never  called  attention  to  the  leak  in  the 
dlniDK-room.  Storm-doors  for  the  hall 
were  not  contemplated  in  the  plan  of  the 
house,  but  it  is  possible  to  put  them  In. 
It  a  system  of  heating  the  hotel  applied 
to  the  wbole  hotel  it  would  api>ly  to  the 
balls  as  well  as  the  arcade,  parlors,  and 
dinintr-room ;  and  one  of  plaintiffs' wit- 
nesses testified  that  he  neversawa  system 
of  heatiuK  a  hotel  that  applied  to  heating 
up  nothing  but  the  arcade,  parlor,  and 
dining-room,  that  he  knew  of.  The  valves 
of  the  radiators  furnished  by  plaintiffs  are 
automatic;  but  such  valves  will  not  re- 
main so,  even  If  they  are  properly  set, 
though  it  is  claimed  that  they  will.  They 
have  to  be  watched, — noticed  occasionally. 
When  the  metal  has  been  expanded  by 
heat  It  will  not  come  exactly  back  to  its 
place  when  it  contracts,  and  by  a  small 
fraction,  therefore,  these  valves  will  be  in- 
clined to  open,  and  should  be  turned  suffi- 
ciently to  adfust  them  as  desired. 

The  defendant  put  in  evidence,  from  the 
deacrlptivecatalogueof  the  Florida  steam- 
boiler  exhibited  to  it  by  plaintiffs,  the  rec- 
ommendations of  the  radiator.  Among 
these  recommendations  were thatit  would 
carry  steam  contlnnouHly  from  12  to  18 
hours  without  attention,  in  the  coldest 
weather;  that  it  was  self-feeding;  that 
it  was  more  economical  of  fuel  than  other 
radiators;  and  that  one  man  could  easily 
give  it  all  the  attention  required  in  a  quar- 
ter of  an  hour  at  evening  and  the  same 
time  in  the  morning.  Defendant  also  put 
in  evidence,  from  the  same  pamphlet,  the 
printed  instructions  as  to  the  management 
of  the  heater.  The  only  one  of  these  in- 
structions which  contained  a  direction  or 
suggestion  as  to  what  kind  of  coal  should 
be  used  was  the  following,  in  vry  large 
letters:  "Use  stove  coal."  Amongthein- 
Btructions  was  that,  when  steam  was  re- 
quired at  the  radiators,  the  valves  should 
be  open  to  their  full  capacity,  and,  when 
not  required,  tightly  closed;  that  a  valve 
half  open  would  cause  the  radiator  to  fill 
with  water.  The  oral  evidence  for  defend- 
ant tended  to  show  the  following:  The 
heating  apparatus  put  in  by  plaintiffs 
was  not  sufficient  to  keep  the  arcnde,  din- 
ing-room, and  [arlors  up  to  the  degree  of 
heat  contracted  for,  but  coal-firea  had  to 
be  used  in  addition,  especially  In  the  din- 
ing-room, and  at  considerable  e.xpense. 
The  dining-room  is  cut  off  from  tfie arcade 
by  sliding  doors.  It  was  not  intended 
when  the  hotel  was  built  that  the  halls 
should  be  closed  up.  There  is  no  provis- 
ion made  for  it  in  its  construction,  and  it 
was  never  agreed  with  plaintiff  that  the 
bails  should  be  closed.  For  a  month  or 
so  after  the  system  of  heating  was  put  in 
by  plaintiffs,  hot  water  could  be  obtained, 
'but  since  that  time,  and  until  changes 
wore  made  by  defendant,  it  could  not  be, 
except  in  the  most  insufflcient  quantities. 
The  trouiile  with  tiie  steam-heating  sys- 
tem put  in  by  plaintiffs  was  not  that  prop- 
er fuel  was  not  used,  or  proper  attention 
given,  but  that  the  heater  was  entii-ely 
too  small  to  do  the  work  agreed.  The 
Bteam-plpes  leaked  from  the  registers  in 
the  dining-room  until  the  water  dripped 


through  the  ceiling  to  the  floor  below. 
The  bills  for  extra  work  were  too  large. 
In  order  to  perfect  the  system  of  heating, 
and  of  furnishing  hot  water,  defendant 
has  had  to  incur  large  expense.  A  plumb- 
er who  is  engaged  to  do  a  job,  the  object 
of  which  is  to  furnish  hot  water,  should 
know  beforehand,  and  should  state  be- 
fore a  job  was  turned  over,  whether  or 
not  the  hot-water  boilers  were  of  sufficient 
capacity.  The  system  for  obtaining  hot 
water  was  changed  by  defendant  after  it 
was  found  that  hot  water  In  stifflcient 
quantities  was  not  to  Ije  obtained  under 
the  system  as  at  first  used  in  connection 
with  plaintiffs'  contract,  but  no  greater 
heating  surface  was  used,  nor  hot-water 
boilers  of  greater  capacity,  and  when  the 
change  was  made  asufflcientsupplyof  hot 
water  was  obtained.  The  charges  for 
extra  work  are  unreasonable  totheextent 
of  9250;  and  the  heating  apparatus,  as 
furnished  by  plaintiffs,  taking  into  consid- 
eration the  annoyance  and  extra  expense 
caused  by  it,  is  worth  $1,000  less  than 
that  contracted  for. 

The  jury  found  for  plaintiffs  J2.591.63, 
and  also  set  up  the  lien  claimed.  Defend- 
ant made  a  motion  in  arrest  of  judgment 
upon  the  ground  that  that  part  of  the 
verdict  which  fouud  for  plaintiffs  only  the 
sum  of  $2,591.63  was  a  finding  for  the  de- 
fendant, on  its  plea  that  plaintiffs  tailed 
to  comply  with  their  contract,  and  liad 
damaged  defendant  $100;  and  that  that 
part  of  the  verdict  which  set  up  a  lien  on 
the  property  was  inconsistent  with  the 
other  part  mentioned,  and  was  null  and 
void,  and  no  legal  or  valid  jmlgmentcould 
be  entered  on  it.  Defendant  also  moved 
for  a  new  trial  «m  the  following  grounds: 
(1,  2,  3)  Verdict  contniry  to  evidence,  etc., 
and  to  certain  specified  portions  of  the 
charge.  (4)  Error  in  charging:  "If  it 
was  the  contract  that  the  hotel  company 
was  to  close  up  the  halls  by  storm-doors, 
and  if  the  hotel  company  failed  to  close  up 
the  halls,  and  if  there  was  a  failure  to  pro- 
duce the  proper  degree  of  heat  by  reason 
of  such  neglect  to  put  in  storm-doors,  then 
the  plaintiffs  would  not  be  responsible  for 
the  failure  if  It  was  caused  by  the  failure 
to  close  up  the  halls."  (5)  Errorlncharg- 
ing:  '*If  the  plaintiffs  quit  the  extra  work 
for  fear  that  they  would  not  getthelrpay, 
they  had  the  right  to  do  so,  and  a  failure 
to  complete  the  extra  work  for  that  rea- 
son would  not  defeat  their  lien.  "  The  mo- 
tions were  overruled,  and  defendant  ex- 
cepted. 

Dahney  *  Fonche,  for  plaintiffs  in  error. 
J.  Brnnbam,  for  defendant  in  error. 

Si.MMONS,  J.  1.  The  facts  in  this  case 
will  he  found  in  the  offlclal  report.  Dnder 
these  facts  the  trial  judge  did  not  err  in 
overruling  the  motion  in  arrest  of  judg- 
ment set  out  in  the  billot  exceptions.  A 
part  of  the  lien  claimed  on  the  hotel  by  the 
defendants  in  error  was  for  extra  work, 
for  which  no  price  had  been  agreed  upon 
by  the  parties.  The  plaintiffs  in  the  court 
below  claimed  a  Hen  for  $2.691 .63.  This 
included  the  work  and  material  specified 
in  the  written  contract,  and  extra  work 
and  material  for  which  there  whs  no  writ- 
ten contract  and  no  agreed  price.    The 
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lary  found  a  verdict  for  (2,591.68,— $100 
lees  than  the  amount  claimed  by  the  plaln- 
tlSs  in  the  court  below.  The  defendant  in 
the  court  below  moved  in  arrest  ol  Judg- 
ment for  this  reason,  claiming  that,  the 
jnrr  taavinf;  found  less  than  the  plaintiffs 
claimed,  the  verdict  showed  that  the  plain- 
tiffs had  not  fnlly  complied  with  their  con- 
tract, and  therefore  were  not  entitled  to  a 
lien.  This  might  be  true,  perhaps,  if  the 
whole  amount  had  been  fixed  in  the  writ- 
ten contract,  but,  as  only  a  part  of  it 
was  fixed  therein,  and  as  the  remainder 
waa  for  extra  work  as  to  which  there  was 
no  agreed  price,  and  as  the  parties  differed 
In  their  testimony  in  regard  to  what  the 
pricesbould  be,tbefacttbat  the  jury  found 
less  than  was  claimed  for  the  extra  work 
did  not  deprive  the  plaintiffs  of  their  lien. 
There  waa,  therefore,  no  error  in  refusing 
to  arrest  the  Judgment  on  this  ground. 

2.  The  fourth  ground  of  the  motion  for 
a  new  trial  complains  that  the  court  erred 
in  charging  the  Jury  as  fullows:  "If  It 
was  the  contract  that  the  hotel  company 
was  to  close  up  the  halls  by  storm-dours, 
and  if  the  hotel  company  failed  to  close  up 
the  balls,  and  if  there  was  a  failure  to  pro- 
dace  the  proper  degree  of  heat  by  reason 
of  Bach  neglect  tu  put  in  jitorm-doora, 
then  the  plaintiffs  would  not  be  responsi- 
ble for  the  failure  if  it  waa  caused  by  tlie 
failure  to  closu  up  the  balls. "  Thischarge 
is  alleged  to  be  error  (l.i  because  parol 
testimony  will  not  be  received  to  vary  a 
written  contract;  and  (2)  because, if  there 
was  such  a  contract  as  to  closing  the  halls 
with  storm-doors.  It  was  merged  in  the 
written  contract.  The  general  ruleis  that 
parol  testimony  will  not  be  received  to 
vary  the  terms  of  a  written  contract,  and 
that  all  the  agreements  and  negotiations 
are  merged  in  the  written  contract;  but, 
under  the  facta  disclosed  in  this  record,  we 
do  not  think  the  court  erred  In  giving 
this  instruction  to  the  jury.  The  record 
discloses  that  the  plaintiffs  in  the  court  be- 
low did  not  introduce  or  bring  into  the 
case  anything  as  to  the  closing  of  the  halls, 
hot  that  it  was  first  brought  ut  by  coun- 
sel for  the  defendant  on  his  croSH-examina- 
tion  of  Bartow  Warllck,  one  of  the  wit- 
nesses for  the  plaintiffs ;  and  no  objection 
was  made  to  the  testimony,  and  no  mo- 
tion to  exclude  It,  so  far  as  appears  from 
the  record.  And  from  the  examination  of 
this  witness  and  others  it  seems  to  have 
been  made  an  issue  in  thecaseas  to  wheth- 
er the  contract  was  that  the  halls  should 
be  closed  with  storm-doors.  The  issue 
having  been  made  by  the  testimony,  and 
no  objection  being  made  to  it,  and  no  mo- 
tion to  exclude  it,  it  was  the  right  and  the 
daty  of  the  court  to  instruct  the  Jury  up- 
on it. 

3.  The  fifth  ground  complains  that  the 
court  charged  the  Jury  as  follows :  "It  the 
plaintiffs  quit  the  extra  work  forfear  that 
they  would  not  get  their  pay,  they  had 
the  right  to  do  so,  and  a  failure  to  com- 
plete tlieextra  work  for  that  reason  would 
not  defeat  their  lien. "  Under  the  evidence 
disclosed  by  the  record  we  think  the 
conrt  erred  in  giving  this  charge.  We  do 
not  think  the  law  allows  a  contractor, 
mechanic,  and  material-man  to  violate  a 
contract  and  claim  a  lien  lor  work  done 


because  of  an  apprehension  or  fear  that  he 
will  not  receive  his  pay.  So  far  as  dis- 
closed by  the  evidence,  the  defendant  in 
the  court  below  had  not  at  the  time  the 
plaintiffs  quit  the  work  failed  or  refused 
to  pay  them  therefor.  If  the  contract  had 
been  that  the  defendant  was  to  pay  them 
by  the  day  or  the  week  or  the  month,  and 
the  defendant  had  failed  to  make  the  pay- 
ment when  due,  then,  perhaps,  the  plain- 
tiffs would  be  justified  in  stopphig  work, 
and  would  be  authorized  to  claim  a  lien 
for  the  work  already  done;  but  upon  a 
mere  apprehension  or  fear  that  they  would 
not  be  paid  at  the  time  for  payment,  we 
do  not  think  they  could  quit  work  and 
claim  a  lien.  Beforea  lien  upon  real  estate 
can  be  established  the  Code,  §  1990,  requires 
that  there  shall  be  "a  compliance  with  his 
contract  by  the  person  claiming  the  lien." 
The  plaintiffs  having  failea  to  complete 
their  contract  as  to  the  extra  work,  sim- 
ply on  account  of  the  fear  that  they  would 
receive  no  compensation  therefor,  ttaey  are 
not  entitled  to  a  lien  for  so  much  of  the 
extra  work  as  tl^ey  have  done,  but  as  to 
such  work  are  merely  entitled  to  a  general 
judgment  upon  a  quantum  meruit;  and 
this  only  because  the  defendant  received 
the  benefit  of  the  work.  So  far,  therefore, 
as  the  verdict  sets  up  a  special  lien  for  this 
extra  work,  it  is  erroneous,  and  to  that 
extent  the  lien  should  be  discharged.  To 
ascertain  this  amount  we  havemadeacal- 
culation,  based  upon  the  figures  set  out  in 
the  record,  and  we  find  that  to  the  extent 
of  f553.41  the  verdict  sets  up  a  lien  on  ac- 
count of  extra  work  and  material.  As  we 
have  seen,  the  verdict  is  for  $2,591.63,  this 
being  a  balance  reached  after  deducting 
payments  to  the  amount  of  $2,356.98. cred- 
ited by  the  plaintiffs  on  their  account  be- 
fore this  suit  was  brought.  The  aggre- 
gate account,  therefore,  so  far  as  the  jury 
found  It  to becorrect,  amounted  to  $4,94K.- 
61.  Of  this  the  part  which  came  within 
the  written  contract  (to-wit,  heating  sys- 
tem, $1,452:  closets  and  plumbing,  $1,- 
508.50  and  $322;  and  gas-pipe,  at  10  cents 
per  foot,  $609.40)  amounted  to  $3,891.90; 
leaving  the  amount  of  $1,056.71,  which 
must  have  been  allowed  forwork  and  ma- 
terial outside  of  the  written  contract.  As 
above  stated,  before  the  account  was  sued, 
payments  to  the  amount  of  $2,356.98  were 
made  thereon,  and  these  payments  should 
be  prorated  between  that  part  of  the  ac- 
count which  came  within  the  written  con- 
tract and  that  part  which  the  jury  recog- 
nized as  correct  for  extra  work  and  materi- 
al. Thus  apportioning  the  payments,  it 
will  be  seen  that  of  the  aggregate  balance 
for  which  the  jury  set  up  alien,  to-wit, $2,- 
591.63.  the  sum  of  $.553.41  must  be  the  pro- 
portion of  the  balance  found  to  be  due  for 
extra  work  and  material;  and,  as  already 
said,  the  verdict  was  to  this  extent  im- 
proper. We  therefore  reverse  the  Judg- 
ment in  this  case,  nnless  the  defendants  in 
error  will  write  off  and  discharge  their 
special  lien  for  the  $553.41.  If  they  will  do 
this  within  30  days  after  the  Judgment  of 
this  court  is  made  the  Judgment  of  the  su- 
perior conrt  the  case  will  stand  affirmed. 
4.  As  to  the  lat,  2d,  and  3d  grounds  of 
the  motion,  which  are  the  usual  ones  that 
the  verdict  Is  contrary  to  law,  evidence, 
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etc.,  we  will  say  that  the  evidence  appears 
to  be  conflicting  upon  the  points  made  in 
the  pleadings ;  and,  the  trial  Judge  being 
satisHed  with  tho  finding  of  the  jury  apon 
these  issues,  we  will  not  interfere  with  bis 
discretion  iu  overruling  the  motion  on 
these  grounds.  Judgment  reversed,  with 
directidn. 

(8«  Oa.  606)  

Ibvin  et  at.  v.  Gregory  et  nl. 
(Supreme  Court  of  Oeorgia.    Feb.  7,  1891.) 

Aboptios  of  Sobool  Law— Taxation— Injdnc- 
TioN  —  Elections  —  Non-Resident  Popils — 
Cbabob  fob  Tcition — Constitutional  Lav. 
1.  A  majority  of  the  complainants  having 
voted  in  favor  of  the  approval  of  the  local  school 
law  now  in  question,  and  all  of  them  having  ao- 
qniesced  in  tho  result  of  the  election  until  after 
a  school  was  established  and  put  into  operation, 
the  judge  was  warranted  in  denying  an  interloc- 
utory injunction  to  restrain  the  collection  of  a  tax 
authorized  by  the  local  law  and  levied  thereun- 
der for  supporting  the  public  school  system  pro  - 
vided  for  by  said  law.  Any  infirmity  in  the 
law  or  in  the  election  was  as  good  cause  for  en- 
joining the  establishment  of  the  schools  before 
the  expense  was  incurred  as  it  would  be  now  for 
arresting  the  collection  of  revenue  with  which  to 
defray  the  expense. 

8.  The  general  rule  is  that  i)rovisions  in  a 
statute  for  advertising  a  proposed  election  are 
mandatory  unless  the  time  and  plaue  of -such 
election  are  fixed  by  the  legislature,  yet  where 
the  ad  vertisement  prescribed  was  publication  once 
a  weelc  for  four  weeks,  and  the  last  publication 
was  inadvertently  omitted,  but  the  other  three 
were  duly  made,  the  omission  may  be  treated  as 
a  mere  irregularity  if  more  than  two-thirds  of 
the  qualified  voters  actually  voted,  and  if  the  re- 
sult has  been  acquiesced  in  until  after  action  has 
been  taken  on  the  faith  thereof  by  which  sub- 
stantial rights  have  arisen. 

3.  In  a  local  statute  authorizing  the  establish- 
ment of  public  schools  In  a  town  a  provision  that 
the  local  board  may  admit  pupils  not  residents 
of  the  town  on  such  terms  as  the  board  may  pre- 
scribe is  not  to  beconstrued  as  allowingthe  board 
to  prescribe  terms  which  would  cast  upon  the 
town  or  its  inhabitants  any  part  of  the  expense 
of  educating  non-resident  pupils.  Such  pupils 
cannot  be  received  at  a  less  rate  per  scholar  than 
the  inliabitants  of  the  town  pay  by  taxation  for 
their  children,  nor  can  they  be  received  at  all  to 
the  exclusion  of  resident  children  who  would 
otherwise  attend. 

4.  In  so  far  as  municipal  public  schools  per- 
form the  functions  of  common  schools,  they  must 
he  free  to  all  the  children  of  the  municipality 
just  as  the  common  schools  in  general  are  tree  to 
all  children  of  the  state.  This  results  from  the 
scheme  of  the  constitution  in  regard  to  public 
schools.  It  follows  that  the  action  of  an  inci- 
dental fee  to  be  paid  by  each  and  every  pupil  as 
a  condition  of  admission  into  tho  public  schools 
of  a  town,  though  constitutional,  as  applied  to 
non-resident  i)upils,  would  be  unconstitutional  if 
applied  to  resident  pupils  also. 

6.  The  main  purpose  of  a  statute  passed  by 
the  general  assembly,  and  approved  by  two-thirds 
of  the  qualified  voters  of  a  given  town,  being  to 
establish  and  maintain  a  system  of  public  schools 
in  and  for  said   town,    an  unconstitutional  re- 

?iuirement  therein,  which  exacts  an  incidental 
ee  annually  of  all  pupils,  thereby  including  res- 
ident as  well  as  non-resident  pupils,  will  not 
necessarily  vitiate  the  whole  statute.  If,  as  mat- 
ter of  fact,  the  means  otherwise  provided  for  es- 
tablishing and  maintaining  the  schools  are  suffi- 
cient for  the  purpose,  the  law  can  have  effect, 
notwithstanding  the  failure  of  the  leirislative  and 
the  popular  intent  touching  the  universality  of 
the  requirement  for  the  payment  of  incidental 
fees. 

6.  Administrative  acts  on  the  part  of  the  lo- 
cal board  of  education,  even  if  errouous  or  wrong- 


ful, and  amenable  to  proper  remedial  proceed- 
ings, furnish  no  cause  for  enjoining  the  collec- 
tion of  a  school  tax  leg^ally  assessed. 
{Syllabus  by  the  Court.) 

Error  from  superior  court,  Stewart 
county;  Fort,  Judge. 

Steed  &  Wimberiy,  J.  L.  Wlniberty,  and 
Harrison  S  Peeples,  for  plaintiffs  In  error. 
R.  F.  Wutts  and  Little  &  Wimbiah,  for  de- 
fendants in  error. 

BLF.rKr.KY,  C.  J.  1.  The  election  was 
held  on  the  19th  day  of  July.  1890.  This 
bill  was  filed  on  the  2Uth  of  October,  1890. 
In  the  mean  time  the  local  board  of  edu- 
cation provided  for  by  the  act  had  gone 
to  worK,  established  and  opened  a  school, 
and  the  school  had  been  in  actual  opera- 
tion for  about  six  weeks  before  any  steps 
were  taken  by  the  complainants  to  have 
the  election  declared  illegal.  More  than 
half  fi{  them  had  voted  in  the  election  in 
favor  of  the  school  law,  and  all  of  them 
acquiesced  in  the  result  until  altera  school 
jad  been  organized  and  put  to  work. 
This  Involved  expense,  and  the  complain- 
ants stood  by  and  permitted  the  exjiense 
to  be  incurred,  when  full  diligence  on  their 
part  in  making  an  application  for  in- 
junction would  have  raised  the  ques- 
tion which  they  now  seek  to  make  in  time 
to  have  put  the  question  on  its  own  mer- 
its, uncomplicated  with  the  consequences 
of  delay  in  making  It.  Under  these  cir- 
cumstances the  judge  was  warranted  in 
denying  a  preliminary  or  Interlocutory  In- 
Jiincrion  on  the  application  of  these  com- 
plainants, who  sue.  not  in  behalf  of  the 
citizens  of  the  town  generally,  but  for 
their  own  separate  benefltand  protection. 
If  they  have  any  good  cause  for  enjoining 
the  collection  of  the  tax  that  cause  would 
have  been  equally  good  for  enjoining  the 
establishment  and  opening  of  the  school 
at  tlie  expense  of  the  town, — an  expense 
which  they  ninsthaveknown  was  incurred 
with  the  expectation  that  a  ta.\  would  be 
imposed  t«»  defray  it.  In  the  view  of  a 
court  of  equity  it  would  not  be  altogether 
conscientious  for  citizens  of  a  town  to  ac- 
quiesce in  the  establishment  of  a  public 
school  system  for  the  benefit  of  the  town 
nntil  that  benefit  had  been  secured,  and 
then  object  to  contribute  their  fyro  rata  of 
taxation  necessary  to  defray  its  expenses 
for  the  first  year.  Especially  is  this  true 
of  most  of  the  complainants:  for  they  not 
only  acquiesced,  but  took  an  active  part 
by  their  votes  in  causing  a  public  school 
system  to  be  adopted.  That  the  objection 
now  urged  against  the  tax  might  as  well 
have  been  urged  against  the  creation  of 
the  municipal  obligation  rendering  the 
tax  necessary,  see  Hudson  v.  Marietta,  64 
Ga.  2S6;  County  of  Dougherty  v.  Boyt,  71 
Ga.  484;  Gavin  v.  City  of  Atlanta,  (Ga.) 
12  S.  E.  Rep.  262;  Crampton  v.  Zabriskie, 
101  U.  S.  601,  fiO»:  Howell  v.  City  of  Peoria. 
90  III.  104;  1  Dill.  Mun. Corp.  (4th  Ed.)  §  197 
etseq.;  Cooley.Tax'n,764.  Of  the  thirteen 
complainants  one  is  a  woman,  and  had 
no  vote  in  the  election,  and  another  is  a 
man  who  voted  against  the  measure;  but 
thesetwo  have  linked  theirfortunes  in  this 
bill  with  the  other  complainants,  seven  of 
whom  vto'i  «•>  favor  of  the  approval  ot 
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the  local  law  aothurlzlng  the  estabUsli- 
ment  of  the  Bcboot. 

2.  Perhaps  what  we  have  already  said 
woald  be  enough  tu  dispoBe  of  the  case  In 
BO  far  ae  the  element  uf  interlocutory  In- 
janction  is  concerned ;  but  aa  we  have  held 
It  ap  for  a  considerable  time  for  the  pur- 
pose of  dealing  with  it  in  a  broader  and 
more  comprehensive  way,  we  shall  express 
our  opinion  upon  several  of  the  points  in 
controveray  argued  at  the  bar,  and  on 
which  a  decision  was  invoked.  Did  the 
want  of  astrict  compliance  with  the  terms 
of  the  statute  in  advertising  the  election 
render  the  election  void?  The  constitu- 
tional provision  under  which  the  act  was 
passed  reads  as  follows:  "Authority  may 
be  granted  to  counties  upon  the  recom- 
mendation of  two  grand  Juries,  and  to 
municipal  corporations  on  tlie  recom- 
mendation of  The  corporate  authority,  to 
establish  and  maintain  public  schools  in 
their  respective  limits  by  local  taxation : 
but  no  such  local  laws  shall  take  effect  un- 
til the  same  shall  have  been  submitted  to 
a  vote  of  the  qualified  voters  in  each  coun- 
ty or  manicipal  corporation,  and  approved 
by  a  two-thirds  vote  of  persona  qualified 
to  vote  at  such  election  ;  and  the  general 
assembly  may  prescribe  who  shall  vote  on 
sach  question."  Code,  §  5207.  The  pro- 
vision in  the  act  of  1889,  Jpages  1303, 1306.) 
nnder  which  the  election  was  held,  reads 
tbas:  "This  act  shall  be  submitted  to  an 
election  tor  approval  or  disapproval  by 
tne  qualified  voters  of  th-^  town  of  Lump- 
kin; said  election  to  take  place  on  such 
day  as  the  mayor  and  council  may  deter- 
mine, notice  of  which  election  shall  be 
given  by  the  mayor  of  said  town  by  pub- 
lication in  anynewspaper  published  in  the 
town  of  Lumpkin  once  a  week  for  four 
weeks  previous  to  the  day  of  election. 
Those  favoring  public  schools  shall  have 
printed  or  written  on  their  ballots, 'For 
public  schools,'  and  those  opposing  shall 
have  printed  or  written  on  their  ballots, 
'Against  public  schools.'  That  said  elec- 
tion shall  be  held  In  the  same  manner  as 
elections  for  mayor  and  council  of  the 
town  of  Lumpkin  are  held,  and  all  those 
qualified  to  vote  at  an  election  of  mayor 
and  council  of  said  town  shall  be  permit- 
ted to  vote  at  the  election  herein  provided 
for.  The  managers  of  said  election  shall 
certify  the  number  of  votes  cast  'for  pub- 
lic schools'  and  'against  public  schools'  to 
the  mayor  and  council  of  said  town  of 
Lumpkin,  and  if  two-thirds  of  the  quali- 
fied voters  of  said  town  shall  vote  'tor 
public  schools'  the  mayor  of  said  town 
shall  HO  declare  in  writing,  and  publish 
his  said  declaration  once  in  any  news- 
paper published  in  said  town,  and  upon 
Bald  publication  this  act  shall  take  effect 
and  be  of  force,  and  the  public  schools 
therein  provided  for  shall  be  put  in  oper- 
ation as  soon  as  deemed  practicable  by 
Bald  board  of  education  of  the  town  of 
Lumpkin."  The  election  was  advertised 
in  the  proper  newspaper  for  a  period  of 
four  weeks  before  the  day  of  election,  but 
there  was  an  omission,  which  seems  to 
have  been  altogether  caanul  and  unde- 
signed, to  Insert  it  in  the  issue  of  the  last 
week  of  the  four;  that  is. it  was  published 
oDce  a  week  for  three  weeks,  but  in  the 


fourth  week  it  failed  to  appear.  There 
was  thus  a  literal  departure  from  the  re- 
quirement of  the  statute;  for,  though  no- 
tice was  given  four  weeks,  it  was  not  given 
by  publication  once  a  week  for  four  weeks 
previous  to  the  day  of  the  election.  When 
the  time  and  place  of  an  election  are  fixed 
by  law.  the  requirement  of  notice  is  direct- 
ory: but  when  they  are  not  so  fixed,  and 
the  duty  of  fixing  them  is  committed  to  a 
municipal  body,  what  the  statute  pre- 
scribes as  to  the  giving  of  notice  is  man- 
datory. This  is  a  general  rule.  Paine, 
Elect.§385;  1  Dill. Mun. Corp. §197;  Cooley, 
Const.  LIm.  759;  6  Amer.  &  Eng.  Eno.Law, 
297  et  seq.  The  town  of  Lumpkin  is  not  a 
large  one,  and  there  is  every  probability 
that  the  election,  although  not  advertised 
with  strict  regularity,  was  known  to 
every  inhabitant  Interested  in  the  question 
except  one,  whose  aflJdavit  is  in  the  rec- 
ord. More  than  two-thirds  of  the  quali- 
fied voters  actually  voted ;  and  such  was 
their  unanimity  in  favor  of  the  measure 
that  only  one  vote  was  cast  against  it. 
The  rule  of  our  Code  (section  4,  par.  6)  is 
that  a  substantial  compliance  with  stat- 
utory requirements,  especially  on  the  part 
of  public  officers,  will  suffice.  Where  it 
affirmatively  appears,  as  it  does  here, 
that  the  results  of  notice  have  been  real- 
ized as  to  the  great  body  of  the  voters, 
we  feel  warranted  in  concluding  that  the 
publication  in  this  instance  for  four  weeks, 
though  there  was  an  omission  of  one  in- 
sertion, was  a  substantial  compliance 
with  the  terms  of  the  act.  The  purpose 
of  thendticewas  to  makegenerally  known 
the  time  and  place  of  election.  This  was 
as  fully  accomplished  in  the  present  case 
as  it  was  in  Wheat  v.  Smith,  60  Ark.  266, 
7  S.  W.  Rep.  161.  The  law  Involved  in  that 
case  required  two  modes  of  advertising 
the  election,  one  of  which  was  wholly 
omitted ;  nevertheless  the  election  was  up- 
held. In  State  v.  Echols.  (Kan.)  20  Pac. 
Bep.  5*23,  the  vote  was  not  full,  and  one  of 
the  modes  of  advertising  having  been 
omitted,  the  election  was  held  Invalid. 
In  each  of  these  cases  we  think  the  sub- 
stance of  the  matter  was  regarded,  and 
rightly  so.  If  in  the  present  case  all  those 
who  failed  to  vote  had  appeared  and 
voted  there  could  not  by  any  possibility 
have  been  any  change  in  the  result  of  the 
election,  even  had  the  absentees  all  voted 
one  way.  Their  votes  would  have  count- 
ed for  nothing  on  the  final  result.  To  suf- 
fer this  election  to  be  overthrown  upon  so 
Blight  a  ground  as  the  casual  omission  of 
one  Insertion  of  the  notice  in  the  news- 
paper would  be  to  sacrifice  substance  to 
mere  form.  We  might  be  obliged  to  do 
this  if  the  election  had  been  attacked  be- 
fore anything  substantial  had  been  done 
upon  the  faith  of  it.  In  Mize  v.  Speight, 
82  Ga.  397.  9  S.  E.  Rep.  1080,  there  was  an 
omission  to  advertise  in  striPt  conformity 
with  thestatute  relating  to  the  stock  law, 
and,  the  question  not  being  made  until 
after  the  law  bad  been  treated  by  the  citi- 
zens in  consequence  of  theelection  as  oper- 
ative, this  court  held  that  the  omission 
was  a  mere  irregularity.  In  Bowen  v. 
Mayor,  etc.,  79  Ga.  709,  4  S.  E.  Bep.  159, 
the  application  for  Injunction  was  prompt- 
ly made  before  the  election  bad  been  acted 
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on  to  the  Injory  of  any  one,  and  the  mllne 
here  was  that  the  Injunctiun  uugrht  to  be 
granted.  There  Is  no  doubt  that  mere 
Irregularities  in  executing  laws  touching 
taxation,  public  money,  and  public  indebt- 
edness ought  to  count  tor  much  where 
they  are  complained  of  promptly  and  prop- 
erly; but  where  they  are  acquiesced  in  un- 
til injury  would  be  done  by  recognizing 
them  as  fatal  they  should  have  no  force 
or  influence  upon  the  substantial  rights  of 
parties  litigant.  They  are  then  within  the 
spirit  of  our  genera:  la  w  touching  elections, 
which  declares  that  "no  election  shall  be 
defeated  for  non-compliance  with  the  re- 
quirements of  the  law,  if  held  at  the  proper 
timeand  place  by  persons  qualified  to  hold 
them,  if  it  is  not  shown  that  liy  that  non- 
compliance the  result  is  different  from 
what  it  would  have  been  bad  there  been 
proper  compliance. "    Code,  §  1334. 

8.  As  to  the  constitutionality  of  the  lo- 
cal act  there  can  be  no  doubt,  so  far  as  its 
main  features  are  concerned.  Were  it  un- 
constitutional in  its  provisions  relating  to 
admitting  pupils  who  are  not  resident  of 
the  town,  those  provisions  would  fall,  but 
this  would  not  interferewith  the  general 
scheme  of  the  law.  We,  however,  think 
that  under  a  proper  construction  and  ad- 
ministration of  the  act  It  is  not  unconsti- 
tutional in  this  respect.  The  act  certainly 
dues  not  contemplate  that  non-residenta 
are  to  be  educated  at  the  expense  of  the 
tux-payers  of  the  town.  The  power  given 
to  the  board  of  education  to  fix  the  terms 
is  nut  a  power  to  be  exercised  so  as  to 
work  that  result.  No  terms  can  be  fixed 
which  will  make  the  expense  to  non-resi- 
dents less  per  scholar  than  the  expense  per 
scholar  to  the  tax-payers  of  the  town  for 
supporting  the  school.  In  other  words, 
non-residents  are  at  least  to  pay  for  their 
own  tuition,  and  the  people  of  the  town 
are  not  to  be  burdened  as  tax-payers  with 
any  part  of  the  same.  The  board  can  put 
terms  upon  non-residents  which  will  make 
their  tuition  a  source  of  revenue  to  the 
school,  bnt  cannot  allow  terms  which  will 
make  It  an  expense  upon  the  Inhabitants 
of  the  town.  If  the  power  has  not  been 
thus  construed  heretofore  it  must  be  so 
construed  hereafter,  as  this  is  the  only  con- 
struction which  the  local  act,  in  tbelightuf 
general  principles,  will  bear.  The  board 
must  exclude  all  non-residents  who  fail  to 
contribute  as  much  perscbolarfor  the  non- 
resident children  as  the  tax-payers  of 
Lumpkin  contribute  per  scholar  to  edu- 
cate the  children  of  the  town.  Further- 
more, the  board  would  have  no  power  to 
admit  non-ppsldentsat  all  to  the  exclusion 
of  any  resident  applicant  for  tuition.  It 
would  only  be  to  unoccupied  seats  in  the 
school  that  non-residents  could  be  admit- 
ted, and  they  could  remain  only  so  long  aa 
their  seats  w*re  not  called  for  by  or  on  be- 
half of  resident  pupils.  The  sufficiency  of 
the  title  of  the  act  to  cover  nil  Its  provis- 
ions isdisputed,  but  there isno  ground  for 
this  contention.  Hope  v.  Gainesville,  72 
Ua.  246. 

4.  One  provision  in  the  sixth  section  of 
the  act  is  clearly  unconstitutional,  if  taken 
in  thefnil  breadth  of  its  letter,  and  applied 
to  the  children  of  the  town  as  well  as  to 
non-resident  pupils.    It  reads  as  follows : 


"The  said  board  of  education  shall  require 
each  child,  upon  entering  said  schools,  to 
pay  to  said  board  an  incidental  fee  of  not 
less  than  five  dollars  nor  more  than  ten 
dollars  per  scholastic  year,  and  that  no 
child  shall  attend  said  schools  or  enjoy  the 
benefit  thereof  In  any  manner  until  the  re- 
quired fee  Is  paid:  provided,  that  said 
board  may  require  said  incidental  fee  paid 
in  quarterly  Installments."  A  public 
school  system  from  which  resident  pupils 
can  be  excluded  because  they  are  unable 
or  unwilling  to  pay  for  admission  is  not 
the  system  contemplated  by  the  constitu- 
tion. As  will  appear  from  the  extract 
quoted  under  the  second  head  of  this  opin- 
ion,authority  maybe  granted  toestablisb 
and  maintain  public  schools  by  local  tax- 
ation. There  is  no  hint  in  the  constitu- 
tion thnt  these  schools  are  to  be  open  to 
persons  who  pay,  and  closed  against  those 
who  do  not  pay.  So  to  treat  them  would 
put  them  Out  of  harmony  with  the  com- 
mon school  system  of  the  state  provided 
for  in  a  preceding  paragraph  of  the  consti- 
tution, (Code,  §  5204,)  as  to  which  the  con- 
stitution expressly  declares :  "  The  kcIiooIs 
shall  be  free  to  all  children  of  the  state,  but 
separate  schools  shall  be  provided  for  the 
white  and  colored  races. "  There  can  be 
no  doubt  that  municipal  public  schools, In 
so  far  as  they  perform  the  functions  of 
common  schools,  are  to  be  free  to  the  chil- 
dren of  the  municipality.  Just  as  the  ordi- 
nary common  schools  are  free  to  the  chil- 
dren of  the  state;  and  that  the  public 
schools  contemplated  by  the  local  statute 
for  the  town  of  Lumpkin  were  intended  to 
perform  the  functions  of  common  schools, 
is  shown  by  the  fact  that  the  local  board 
of  education  Is  authorized  by  the  statute 
to  receive  and  disburse  the  pro  rata,  share 
of  thestateschool  fund  for  Stewart  county 
for  each  child  attending  the  school  estab- 
lished by  the  board.  It  follows  that, 
were  it  necessary  to  save  the  cuutitutlun- 
ality  of  the  local  act  as  a  whole,  it  would 
be  incumbent  upon  the  courts  to  construe 
the  requirement  that  each  child,  upon  en- 
tering the  schools,  is  to  pay  an  incidental 
fee,  and  that  no  child  shall  attend  said 
schools  or  enjoy  the  benefit  thereof  until 
the  fee  Is  paid,  as  applying  to  non-resident 
children  only.  So  construed,  the  require- 
ment can  huve  effect,  whereas,  by  takine 
the  language  in  its  broad  and  most  com* 
prehensive  sense,  It  would  militate  with 
the  constitution. 

5.  It  is  suggested,  however,  that  the  legis- 
lature having  plainly  declared  that  "the 
said  board  of  education  shall  require  each 
child,  upon  entering  said  schools,  to  pay 
to  suid  board  an  incidental  fee  of  not  less 
than  five  dollars  nor  more  than  ten  dol- 
lars per  scholastic  year,  und  that  no  child 
shall  attend  said  schools  or  enjoy  the  ben- 
efit thereof  In  any  manner  until  the  re- 
quired feels  paid,  "and  the  people  of  the 
town  having  voted  upon  and  approved 
the  act  with  these  words  in  it,  the  whole 
act  is  vitiated  because  the  provision,  in  its 
comprehensive  and  obvious  sense,  is  un- 
constitutional. It  Is  altogether  probable 
that  both  the  legislature  and  the  people 
Intended  the  provision  to  betaken  and  un- 
derstood literally;  but  it  is  a  well-estab- 
lished principle  that,  unless  the  main  pur- 
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pose  of  a  atatate  is  affected  by  the  nncon- 
BUtutionallty  of  a  particalar  prorision, 
the  whole  act  is  not  thereby  defeated.  We 
think  this  rule  applies  as  well  to  etatnteB 
aabmltted  to  the  people  for  their  approval 
as  to  any  other  acts  of  the  legislature.  In 
Robinson  r.  Bidwell,  22  Cal.  892,  it  was 
said :  " Bat  if  the  vote  of  the  people  conld 
be  considered  as  the  act  of  le^slation  the 
resolt  woald  t>ethe  same.  We  must  in 
that  case  apply  the  same  considerations 
to  determine  the  validity  of  a  law  passed 
by  a  direct  vote  of  the  people  that  are  ap- 
plicable to  determine  the  validity  of  a  law 
passed  by  the  l^slature."-  We  think  this 
sound  doctrine,  notwithstanding  it  may 
be  supposed  to  be  in  conflict  with  the  view 
of  the  supreme  court  of  Ohio  as  manifest- 
ed in  State  v.  Commissioners,  5  Ofaiu  St. 
497.  It  seems  to  us  that  when  the  people 
are  called  in,  whether  by  the  couBtitutlon 
or  by  a  statute,  to  assist  in  the  act  of  leg- 
islation, the  resulting  statutory  provis- 
ions must  be  tested  by  the  same  roles  as 
apply  to  the  enactments  of  the  ordinary 
h^slatlTe  power.  Wbatevercan  be  treat, 
ed  as  non-essential  in  a  statute  passed  by 
the  concurrent  votes  of  the  senate  and  the 
bouse  of  representatives,  and  approved  by 
the  governor,  can  be  so  treated  when  en- 
acted into  a  valid  law  by  the  additional 
concurrence  of  the  people  to  be  affected 
thereby.  The  question,  then.  Is  whether, 
granting  that  the  legislative  purpose 
must  fail  as  to  exacting  an  annual  inci- 
dental fee  ti^>m  all  children  of  the  town  of 
Lumpkin  attending  the  schools,  the  whole 
system  of  public  schools  for  the  town  of 
Lumpkin  must  be  defeated.  There  can  be 
no  doubt  that  the  main  purpose  of  the 
statute  was  to  have  and  maintain  the 
schools.  If,  therefore,  they  can  be  had 
and  maintained  without  the  aid  of  this  fee, 
the  main  purpose  can  be  made  effectual ; 
otherwise  it  cannot.  The  statute  denomi- 
nates the  fee  in  question  as  incidental,  and 
evidently  does  not  look  to  it  In  other  than 
an  incidental  way  as  a  fund  for  the 
support  of  the  schools.  On  the  contrary, 
it  authorizes  municipal  taxtion  for  that 
purpose  annually,  not  to  exceed  one-half 
of  one  oer  cent,  on  all  the  property  in  the 
town  subject  to  taxation.  In  addition  to 
this,  it  devotes  the  pro  rata  share  of  the 
state  school  fund  for  the  county  to  the 
general  object  of  pstabllshing  and  main- 
taining the  schools.  Whether  these  sources 
of  rnvenue  will  be  sufficient  to  uphold 
and  execute  the  main  purpose  of  the  act 
is  a  question  of  fact,  rather  than  of  law; 
but  we  see  nothing  on  the  lace  of  the  act 
itself  to  negative  their  sufflciency.or  to  in- 
dicate that  the  provision  relating  to  the 
incidental  fee  was  so  essential,  either  in 
the  legislative  or  the  popular  mind,  as  to 
warrant  the  conclusion  that  the  school 
system  provided  for  by  the  act  would  not 
ta'ave  been  adopted  in  its  main  features  If 
the  legislature  or  the  people  bad  foreseen 
that  the  fee  could  not  be  constitutionally 
exacted  from  resident  children.  This  be- 
ing so,  the  unconstitutionality  of  the  com- 
prehensive language  used  by  the  act  touch- 
ing the  incidental  fee  does  not  vitiate  the 
whole  act,  but  Is  to  be  rejected,  or  rather 
restricted  in  its  operation,  as  we  have 
above  Indicated.    Warren  v.  Mayor,  etc., 


S  Gray,  84;  Railroad  Co.  ▼.  State,  29  Ala. 
673;  Robinson  v.  Bidwell,  22.  Cal.  879; 
Cooley,  Const.  Lim.  209  et  seq.;  Sath. 
St.  Const.  S  169  et  seq. 

6.  Mere  administrative  acts  ob  the  part 
of  the  local  board  of  education  are  com- 
plained of,  but  it  is  enough  to  say  of  these 
that  they  furnlsli  no  cause  for  enjoining 
the  collection  of  the  school  tax.  If,  as 
public  functionaries,  the  board  fail  to  exe- 
cute their  duties  conformably  to  law,  the 
remedy  is  not  to  cut  off  their  supply  of 
money  by  enjoining  lawful  taxaton  or  the 
collection  of  taxes '  legally  assessed,  but 
some  other  appropriate  proceeding.  There 
was  no  error  in  denying  the  injunction. 

Judgment  afSrmed. 

(86  Oa.  691) 

BVBXS  et  al.  v  Lewis. 
(9uprem«  O&uirt  of  OeoTgia.    Feb.  -7,  1891.) 

DiVOBOB  —  PbOMBTT  op  HusBAJTD — JlTDOMSNT — 

RioHTS  or  Wm  in  Hombstead  —  Attachuent 

OP  Homestead— Baui  pob  Tixbs  —  iBsniNe  Fi. 

Fa. 

1.  Where  in  a  sntt  for  divorce  the  verdict  of 

the  second  Jury  finds  in  favor  of  a  total  divorce, 

and  expressly  disallows  anything  for  alimoDv  to 

the  wife,  the  husband's  property  embraced  in 

the  schedule  filed  with  the  divorce  pi-oceedings 

remains  his  property  just  as  though  tne  Jury  had 

disposed  of  it  by  awarding  It  to  him;  and  this 

is  true  whether  any  Judgment  or  decree  has  been 

entered  upon  the  veraict  or  not. 

3.  By  the  constitutloa  of  1868,  in  suits  foi 
divorce  the  fanotion  of  regulating  the  rights  and 
disabilitiee  of  the  parties  devolved  on  the  Jur; 
rendering  the  final  verdict,  subject  only  to  a 
power  01  revision  by  the  court.  A  final  verdict 
In  favor  of  a  total  divorce  was  sufficient  to  dis' 
solve  the  marriage,  though  it  was  silent  as  to 
rights  and  disabilities,  and  though  no  judgment 
declaring  the  marriage  dissolved  was  actually 
entered  np;  the  verdict,  so  far  as  appears,  no< 
having  been  set  aside  or  interfered  with  by  the 
court 

5.  On  the  dissolution  of  a  marriage  by  total 
divorce  the  wife  ceases  to  be  a  member  of  the 
husband's  family  as  effectually  as  If  she  were 
dead.  She  is  therefore  no  longer  a  beneficiary 
of  a  homestead  set  apart  in  his  property.  Her 
right  to  use  or  enloy  the  property  as  a  homestead 
terminates  with  tue  expiration  of  tlia  coverture. 

4.  Where  a  creditor  seelis  to  charge  home- 
stead property  as  such  the  proceedings  must  con- 
form subatanually  to  remedies  enforceable  against 
trust-estates.  A  trust-estate  is  not  subject  to  at- 
tachment on  the  ground  that  the  trustee  is  a  non- 
resident of  the  state;  nor  is  on  alleged  homestead 
snbjeot  to  attachment  as  such  on  the  ground  tbat 
tlie  owner  is  a  non-resident.  In  this  case  there 
was  no  debt  other  than  one  contracted  by  a  for- 
mer beneficiary  after  the  homestead  had  deter- 
mined. The  judgment  founded  on  an  attach- 
ment for  such  a  debt  was  void  on  the  face  of  the 
proceedings,  and  a  sale  under  it  passed  no  title. 

6.  One  in  possession  of  real  estate  under 
oolor  of  title  and  claim  ot  right  is  subject  to  be 
assessed  for  the  taxes  accruing  thereon  pending 
such  possession,  and  if  such  person  allows  the 
premises  to  be  assessed  and  sold  for  taxes  as  the 
property  of  a  former  occupant,  who  has  neither 
title  nor  possession,  such  sale  being  made  under 
a  general  fl.  fa.  in  personam  not  specifying  any 
particular  property  to  be  seized,  he  cannot 
strongthen  his  title  by  purchasing  at  snoh  sole, 
or  from  the  purchaser  at  Chat  sale.  Any  por- 
ohase  so  made  by  one  subject  to  assessment  wiU 
be  treated  as  merely  paying  the  taxes  or  redeem-, 
ing  the  projierty. 

(a)  Sundry  observations  on  the  proper  mode  of 
issuing  tax  fl.  fas.  where  the  owner  of  realty  as- 
sessed is  un°known  or  doubtful. 

mi/Uabwi  bu  the  Cowt.) 
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Error  from  superior  court,  Fulton  coun- 
ty; Marshall  J.  Cijirke,  Judge. 

Qeo.  F.  Fry  and  F.  A.  Arnold,  tor  plain- 
tiffs in  error.  Hillyer  &  Bn>.  and  Broylea 
&  Sons,  lor  delendan  t  in  error. 

Blrckley,  C.J.  A  great  many  Kroundu 
are  embraced  in  the  motion  fur  a  new  tri- 
al. Severally  and  collectively  they  raise 
tlie  general  question  whether  the  court 
erred  in  overruling  the  motion.  Thereare 
controlling  elements  of  the  case  which 
will  enable  us  to  decide  this  general  ques- 
tion witbout  discussing  separately  the 
grounds  of  the  motion  in  detail.  The  con- 
clusion at  which  we  have  arrived  is  that, 
though  errors  were  committed  on  the  tri- 
al, none  of  them  were  of  such  a  character 
as  to  warrant  the  court  below,  or  this 
court,  in  setting  aside  the  verdict. 

1.  For  the  sake  of  clearness  weshall first 
consider  the  right  of  Lewis  to  recover  in 
his  complaint  for  land  in  the  nature  of 
ejectment  against  Mrs.  Lewis,  irrespective 
of  the  claim  of  Mrs.  Burns.  The  premises 
In  controversj  consisted  of  a  parcel  of  land 
fronting  103)i  feet  on  Emma  street,  and 
running  bacic  (same  width)  185J^  feet  to 
D'Alvlgny  street,  the  same  being  lotNo.  25 
in  the  subdivision  of  the  Loyd  property, 
in  the  city  of  Atlanta,  and  containing  a 
half  acre,  more  or  less.  The  action  was 
brought  In  September,  1874.  Did  Lewis, 
the  plaintiff,  have  title  and  the  right  of 
possession  at  that  time  as  against  Mrs. 
Lewis,  the  defendant  in  the  action?  The 
lot  was  conveyed  to  Lewis  in  1868.  while 
these  parties  were  husband  and  wife.  On 
the  10th  of  April,  1860,  she  applied  for  it  to 
be  set  aside  as  a  homestead,  recitinn  that 
the  family  of  Lewis  consisted  of  himself, 
herself,  and  one  child.  The  application 
also  recited  the  deed  by  which  L«wiB  ac- 
quired title,  and  stated  that  she  applied 
for  exemption  of  the  property  as  a  home- 
Btead  because  be  failed  an<l  refused  to  do 
BO.  After  regular  proceedings  by  survey, 
plat,  etc.,  the  homestead  was  approved 
by  the  ordinary  on  the  26th  of  April,  1869. 
This  was  done  pending  a  suit  for  divorce 
which  had  been  brought  by  Mrs.  Lewis 
against  Lewis  upon  the  same  day  on  which 
her  application  for  homestead  ^as  filed. 
The  ffrst  verdict  in  the  divorce  suit  waa 
rendered  at  the  April  term, 1871.  The  date 
of  the  second  verdict  does  not  appear  in 
the  transcript  of  the  record,  but  from  di- 
vers facts  it  is  manifest  that  the  second 
verdict  was  rendered  prior  to  the  com- 
mencement of  the  action  of  complaint  by 
Lewis  against  Mrs.  Lewis  for  the  recovery 
of  the  premises.  Neither  of  the  verdicts 
makes  mention  of  any  child  or  children, 
and,  as  there  is  no  such  reference  elsewhere 
in  the  record  other  than  in  theapplication 
lor  homestead,  the  presumption  is  that 
the  child  if  any,  had  died  before  the  par- 
ents were  divorced.  Should  the  fact  be 
otherwise,  the  rights  of  the  child  under  the 
homestead  proceedings  will  not  be  affect- 
ed by  the  result  uf  this  litigation.  Its  life 
or  death  may  therefore  be  treated,  and 
.was  treated  below,  as  Immaterial  to  a 
right  disposition  of  the  present  controver- 
sy. This  city  lot  was,  by  schedule,  era- 
braced  in  the  pleadings  in  the  divorce  suit, 
and  tbuB  was  before  the  court  for  disposi- 


tion by  the  second  Jury.    Codel8e8,§§1719, 

1721,  corresponding  to  Code  1882,  §§  1720, 

1722.  The  verdict  of  that  jury  granted  a 
total  divorce  to  both  parties,  and  express- 
ly declared  that  no  alimony  was  to  be  set 
apart  for  the  support  of  the  wife.  Other- 
wise the  verdict  was  silent  as  to  property, 
but  the  fair  implication  is  that  the  intent 
of  the  Jury  was  that  this  lot,  which  was 
the  only  property  specified  in  the  schetlule. 
was  to  be  and  remain  the  property  of  the 
husband.  The  verdict  is  to  be  understood 
as  denying  the  wife  iany  enjoyment  of  it 
after  the  marriage  was  dissolved,  and  as 
leaving  the  ownerahip  in  the  husband. 
Barclay  v.  Waring,  58  Qa.  86.  So  far  as 
appears,  no  judgment  or  decree  of  the 
court  was  rendered  in  the  divorce  suit,  ei- 
ther declaring  the  marriage  dissolved  or 
making  any  disposition  of  the  scheduled 
property.  Doubtless  the  law  contem- 
plates that  some  judgment  should  be  ren- 
dered. Indeed,  the  Code  is  express,  where 
the  verdict  disposes  of  property,  that  the 
court  shall  enter  such  Judgment  or  decree, 
or  take  such  other  steps  usual  in  chancery, 
as  will  effectually  execute  the  verdict. 
Code  1868,  §  1723 ;  Code  1S82,  §  1724.  But 
where  the  verdict  denies  alimony  and  In  ef- 
fect leaves  the  property  unchanged  In  own- 
ership, no  judgment  or  decree  is  essential 
to  carry  the  verdict  into  effect,  so  far  as 
property  rights  areconcerned.  In  thecase 
above  cited  none  such  was  rendered,  and 
this  court  ruled  that  the  divorce  worked 
no  change  in  the  title. 

2.  After  the  rendition  of  two  verdicts  in 
favor  of  the  divorce,  was  it  indispensable 
that  a  judgment  declaring  the  divorce 
granted  should  have  lieen  entered upin  or- 
der for  the  marriage  to  be  legally  dissolved 
and  Mrs.  Lewis  eliminated  from  thefamily 
other  husband?  This  might  have  been 
necessary  had  the  proceeding  been  gov- 
erned by  the  constitution  of  1866,  as  was 
that  in  Clark  v.  Cassidy,  62  Ga.  408,  64  Gn. 
662.  Under  that  constitution  it  devolved 
upon  the  court  to  regulate  the  rights  and 
disabilities  of  the  parties.  Irwin's  Code,  § 
4964.  But  by  the  constitution  of  186S  this 
function  was  lodged  with  th«  jury  render- 
ing the  final  verdict,  subject  only  to  a  pow- 
er of  revision  by  the  court.  Code  1873,  § 
6116.  It  was  under  this  latter  constitu- 
tion that  the  divorce  suit  of  Mrs.  Lewis 
against  her  husband  wasbegun  and  termi- 
nated. The  final  verdict,  being  in  favor  of 
a  total  divorce,  admits  of  no  construction 
but  that  the  Jury  intended  the  marriage 
should  be  dlHsolved,  and  we  think  the  re- 
vising power  of  the  court  contemplated  by 
the  constitution  of  186S  would  not  extend 
to  this  element  of  the  verdict,  but  only  to 
any  special  findings,  had  the  verdict  em- 
braced any,  touching  the  rights  and  disa- 
bilities of  the  parties.  The  verdict  being 
silent  as  to  the  rights  and  disabilities  of 
the  parties,  there  was  notnlng  over  which 
the  revising  power  of  the  court  could  bo 
exercised.  The  onlyjudgment  whichcould 
have  been  rendered  was  one  declaring  a 
total  divorce.  This  being  so,  we  think  the 
omission  to  enter  up  such  a  judgment  was 
not  matter  of  substance,  and  that  the  le- 
gal effect  of  the  final  verdict  was  to  dis- 
solve the  marriage  Ipso  facto.  It  may  be 
added  that  Mrs.  Lewis  does  not  contro- 
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T«t  thfe  completeness  or  finality  of  the  di- 
vorce. In  tier  answer  to  tlie  bill  filed  by 
Lewis  in  connection  with  bis  original  suit 
against  her  for  the  land  she,  by  implica- 
tion, admits  that  a  decree  was  rendered  in 
the  divorce  case,  for  sbe  mentions  a  decree 
by  name.  As  we  find  none,  however,  In 
the  record,  we  dispose  of  the  question  in- 
dependently of  her  answer. 

3.  The  diBsolntion  of  the  marriage  sev- 
ered Mrs.  Lewis  from  the  family,  and  sbe 
was  no  longer  a  beneficiary  of  the   home- 
stead.   By  the  constitution  of   1868   her 
bosband.  as  the  head  of  a  family,  had  the 
right  to  a  homestead,  of  which  the  sole 
beneficiaries  were  the  members  of  his  fami- 
ly.   Code  1873,  §  6135.    By  statute  she,  as 
bis  wife,   was   empowered    to   have  the 
borocBtead  set  apart  if  he  failed  or  refused 
to  do  so.    This  right  she  exercised,  but 
the  fact  that  the  property  was  set  apart 
on  her  application  would  give  her  no  bet- 
ter or  more  durablelnterest  in  the  useof  it 
than  she  would  have  had  If  it  had  been  set 
apart  on  his  application.    The  death  of  a 
vife  when   there  are  no  surviving  minor 
children,  or  the  majority  of  children  where 
there  is  no  surviving  wife  or  widow,  ter- 
minates the  homestead.    Heard  v.  Downer, 
47Ga.  62»;    Benedict  v.  Webb.  57  Ga.  348. 
A  total  divorce  severs  the  wife  from  the 
family  as  effectually  as  death  itself.    She 
ceases  to  ben  beneficiary  of  the  homestead 
provision,    and    her  relation  to  it   from 
thenceforth  is  the  same  as  if  she  had  never 
been  a  member  of  the  family.    The  provis- 
ion which  the  law  contemplates  for  a  di- 
vorced wife  is  alimony, or  such  an  interest 
in  the  property  of  the  husband  as  the  jury 
rendering  the  final  verdict  shall  award  to 
her.     In   this  instance  the  jury  thought 
proper  to  declare  in  express  termp  that  no 
alimony  was  to  be  set  apart  for  her  sup- 
port.    We  have  already  seen  tbattbe  effect 
of  this  was  to  leave  the  title  to  the  prop- 
erty now  in  qnestiou  in  Lewis.    It  her  in- 
terest in  It  as  a  homestead  was  destroyed 
by  the  dissolution  of  the  marriage,  and 
the  verdict  conferred  upon  her  no  new   in- 
terest, she  was  left    altogether  without 
right  to  use  or  occupy  the  premises;  and 
consequently,  when  Lewis  brought  his  ac- 
tion against  her  in  1874,  both  the  title  and 
the  right  of  possession  were  in  him.    As 
between  bhn  and  ber,  therefore,  his  recov- 
ery in  the  court  below  was  correct. 

4.  The  next  inquiry  Is  as  to  the  title  set 
np  by  Mrs.  Bums,  and  the  right  of  a  re- 
covery by  Lewis  as  against  her.  Her  title 
has  two  branches:  First,  she  claims  as 
porchaser  at  a  sheriff's  sale,  which  she 
procnred  to  be  made  under  an  attachment 
issued  at  ber  instance  against  I^ewis  in 
1882.  The  attachment  was  issued  in  May. 
Jadgnaent  upon  it  was  rendered  in  the  Jus- 
tice's court  in  July,  and  the  property  was 
sold  by  the  sheriff  in  September.  1882.  The 
ground  alleged  in  the  affidavit  for  attach- 
ment was  that  Lewis  resided  out  of  the 
state;  and  the  petition  filed  in  the  justice's 
court  by  Mrs.  Burns  in  support  of  her  at- 
tachment alleged  that  Lewis  was  indebted 
to  her  in  the  sum  of  $100,  besides  interest, 
on  an  account  for  money  furnished,  mate- 
rials provided,  and  labor  done  on  his 
boose  and  lot  in  the  city  of  Atlanta,  (de- 
scribing these  premises;)  that  the  same 


had  been  exenipted  and  set  apart  as  -a 
homestead,  and  that  the  money  and  ma- 
terials furnished  and  labor  done  were  all 
furnisbed  and  done  for  repairs  on  said 
homestead,  at  the  Instance  of  the  benefi- 
ciaries of  the  homestead,  and  were  all  nec- 
essary for  the  protection  and  preservation 
of  the  property.  The  account  bore  date 
in  January,  1879,  and  consisted  of  various 
items  aggregating  $100,  the  items  being 
lumber  for  improving  and  repairing 
bouse,  railings  for  fences,  digging  post- 
boles,  posts,  well-bucket,  pulley  for  well- 
bucket,  windlass  for  well,  well-house,  and 
brick  wail  in  well,  brick  and  labor  for 
walks,  one  grate  and  setting  same,  nails, 
and  two  doors.  This  proceeding  by  at- 
tachment is  susceptible  of  only  one  con- 
struction, which  is  that  it  was  an  attempt 
to  charge  Lewis  by  attachment  with  ex- 
penses incurred  by  Mrs.  Lewis  in  making 
repairs .  to  the  house  and  premises  as 
homestead  property  long  after  the  home- 
stead terminated.  The  pleading  shows  on 
its  face  that,  treated  as  a  claim  against 
Lewis,  it  was  void,  because  the  facts  stat- 
ed in  the  petition  and  bill  of  particulars 
would  raise  no  debt  against  hlra  personal- 
ly. Treating  the  claim  a»  one  against  the 
homestead  property,  the  attachment  was 
void,  for  homestead  property  Is  to  be 
made  liable  for  debts  chargeable  upon  it 
in  the  same  manner  as  ordinary  trust-es- 
tates are  made  liable,  ( Wiilingham  v.  May- 
nard,  59  Ga.  330;  Wilder  v.  Frederick,  67 
Ga.  669;)  and  a  trust-estate  is  not  subject 
to  attachment  on  account  of  the  non-resi- 
dence of  the  trustee,  (Smith  v.  Riley,  32 
Ga.356.)  Thejudgment founded  upon  this 
attachment  was  consequently  void  on  its 
face,  the  proceedings  from  which  it  result- 
ed showing  that  there  was  no  cause  of  ac- 
tion otherwise  than  as  a  claim  against  the 
property  in  its  homestead  character,  and 
such  a  claim  being  under  the  lawasubject- 
matter  for  which  the  remedy  of  attach- 
ment is  not  available.  The  justice's  court 
had  no  jurisdiction  by  attachment  of  the 
alleged  cause  of  action,  and  the  judgment 
was  one  which  it  had  no  legal  power  to 
render.  The  sale  made  by  the  sheriff  was 
therefore  void,  and  Mrs.  Burns  acquired 
no  title  as  against  Lewis  by  her  purchase 
at  that  sale. 

6.  The  other  branch  of  Mrs.  Burns'  title 
springs  out  of  a  sale  for  taxes.  Speaking 
of  the  sheriff's  sale  made  in  September, 
1882,  sbe  states  in  her  answer  that  "the 
sale  was  in  every  sense  legal,  open,  and 
fair.  Under  it  defendant  went  into  posses- 
alon,  and  has  remained  in  it  ever  since. " 
In  September,  1883,  an  execution  was  is- 
sued in  favor  of  tbeclty  of  Atlanta  against 
Catherine  Lewis  for  six  dollars,  "the 
amount  of  her  city  tax  for  the  year  1883. " 
This  execution  mentioned  no  specific  prop- 
erty, but  directed  generally  the  seizure  of 
the  goods  and  chattels,  lauds  and  tene- 
ments of  Catherine  Lewis.  It  was  levied 
upon  the  premises  now  in  controversy  as 
her  property.  A  sale  took  place  in  pursu- 
ance of  this  levy  in  November,  18S3,  at 
which  the  city  was  the  purchaser,  and  a 
deed  was  made  to  tbeclty  accordingly; 
the  purchase  price  recited  being  $15.18, 
which  was  the  amount  of  the  tax  ff.  fa., 
together  with  the  costs  thereon,  and  the 
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expenses  of  the  sale.  After  retaining  the 
title  thus  acquired  lor  luorettian  one  year, 
the  city,  in  January,  1885,  oBered  the 
property  for  snie  at  public  outcry,  and 
Mrs.  Bums  became  the  purchaser  at  the 
price  of  $24.10.  A  deed  to  her  was  execut- 
ed by  the  mayor  of  the  city.  This  U  her 
tax-title.  It  appeared  in  evidence  that 
according  to  the  returns  of  the  city  assess- 
ors, the  premises  were  assessed  for  the 
tax  of  1883  as  the  property  of  Mrs.  Cath- 
erine Lewis,  and  had  been  so  assessed 
each  year  consecutively  for  10  preceding 
years.  It  further  appeared  that  the  tax 
assessed  on  these  premises  for  the  year 
1883  was  six  dullurs,  and  that  Mrs.  Lewis 
was  not  assessed  upon  any  other  prop- 
erty, so  that.  It  she  was  answerable  to 
the  city  for  any  tax  whatever,  It  was.only 
on  this  particular  property.  It  did  not 
appear,  however,  that  she  was  In  posses- 
sion of  these  premises  at  any  time  after 
the  sheriff's  sale  In  September,  1882.  On 
the  contrary,  It  appeared  from  the  an- 
swer of  Mrs.  Burns  that  she,  Mrs.  Burns, 
was  in  possession  when  the  taxes  of  ISS^^ 
accrued.  Uer  answer  further  states  that 
"this  defendant  paid  the  state,  county, 
and  city  taxes  for  1882  on  the  property. 
These  taxes  were  then  assesed  against  the 
property  in  the  name  of  Catherine  Lewis. 
In  1883  this  defendant  resided  out  of  the 
city  of  Atlanta,  and  had  omitted  to  have 
the  property  transferred  on  the  city  tax- 
booiis  from  the  name  of  Mrs.  Lewis  to  her 
own  name."  Mrs.  Lewis,  being  neither 
the  owner  nor  In  possession  of  the  prem- 
ises In  1883,  was  not  chargeable  with  the 
taxes  of  that  year;  nor  does  it  appear 
that  she  returned  the  property  for  taxa- 
tion, either  as  agent  or  otherwlae,  so  as 
to  rertder  herself  chargeable  by  reason  of 
returning  it.  Indeed,  the  taxing  system 
as  to  real  estate,  under  the  charter  of  At- 
lanta, does  not  contemplate  private  re- 
turns, but  only  assessment  by  the  official 
assessors,  and  the  returns  made  by  them, 
as  the  basis  of  taxation.  Acts  1874,  pp. 
134, 144.  The  official  assessors  are  at  lib- 
erty to  return  property  as  belonging  to 
unknown  owners,  but  not  to  ascribe  own- 
ership to  any  and  every  person  indiffer- 
ently. Doubtless  they  can  treat  as  owner 
any  person  in  possession  when  they  are 
nnable  to  fix  ownership  on  any  one  else, 
for  possession  is  a  mark  of  ownership; 
but  wliere  there  is  no  actual  posses.sion  at 
the  time  the  premises  are  examined  and 
assessed,  they  should  not  i-etum  any 
owner  as  known  if  in  fact  he  is  unknown. 
If  the.r  do  so,  and  If  an  execution  Issues 
for  the  taxes  against  a  person  who  has 
neither  possession  nor  any  interest  in  the 
property,  what  nutliority  is  there  for  sell- 
ing or  seizing  one  parcel  of  property  more 
than  another  unless  the  execution  points 
It  out?  Can  an  execution  /n  persoaam 
'  sell  anything  as  to  which  the  defendant 
neither  has  title  nor  any  right  to  repre- 
sent the  person  who  has  it?  We  should 
sn  y  not.  In  Stokes  v.  State,  46  Ga.  412,  the 
execution  described  the  property  as  "the 
Bryan  Plantation,"  and  the  court  snid: 
"  If  It  Is  true  that  the  property  Is  bound 
for  the  taxes,  it  makes  Tery  little  differ- 
ence who  the  owner  of  that  pr<»perty  is. 
or  how  a  tax  execution  describes  it,  so  It 


is  done  with  sufficient  deflnitenessto  ena- 
ble the  levying  officer  to  ascertain  the 
property."  In  Williams  v.  Roe,  6t  Ga. 
463,  the  defendant  in  the  tax  tl.  fa.  was  la 
poBsesaion.  and  the  property  had  been  re- 
turned by  blm  In  the  character  In  which 
the  S.  fit.  charged  him,  namely,  as  agent 
of  the  estate  of  a  deceased  owner.  In 
Hight  v.  Fleming,  74  Ga.  592,  It  appeared 
that  the  defendant  in  the  tax  fi.  /3».  was 
the  agent  of  the  owner  of  the  property 
taxed,  and  that  the  tax  tor  which  the  tl. 
fu.  issued  was  assessed  upon  the  property 
from  the  sale  of  which  the  fund  In  coort 
for  distribution  arose.  The  facts  stated  in 
the  report  would  warrant  the  Inference 
that  the  agent  was  In  possession  of  the 
property  when  the  tax  accrued.  In  State 
V.  Hancock,  79  Ga.  799,  5  S.  E.  Rep.  248, 
the  defendant  in  the  tax  d.  fa.  was  in  pos- 
session with  his  family,  to  whom  the 
property  belonged,  aud  he  had  returned  it 
In  ills  own  name  as  owner.  In  Bank  v. 
Danforth,  80  Ga.  55,  7  S.  E.  Rep.  546,  the 
defendant  in  the  tax  fl.  fa.  was  in  posses- 
sion of  the  property,  probably  at  first  as 
agent  for  her  son,  the  owner.  The  cir- 
cumstances Indicated  that  it  had  been  re- 
turned by  her  or  her  agent  for  taxation 
for  some  years  before  she  became  interest- 
ed in  it  In  her  own  right.  There  were  exe- 
cutions for  three  years'  taxes,  and  the 
only  doubtful  matter  was  as  to  the  taxes 
of  the  fli-st  year.  The  evidence  warranted 
the  conclusion  that  she  had  returned  it. 
though  Informally,  tor  taxation  in  each  of 
the  three  years,  and  had  a  right  so  to  do. 
None  of  these  cases  afford  any  warrant 
for  selling  property  for  taxes  under  a  gen- 
eral ti.  fa.  against  u  person  who  is  not  the 
owner  or  occupant,  nor  the  agent  of 
either,  and  who  has  not  returned  it  for 
taxation.  On  the  other  hand,  the  case  of 
Clewis  V.  Hartman,  71  Ga.  810,  has  a 
strong  tendency  to  show  that  such  a  sale 
will  pass  no  title.  In  that  case  the  tax 
0.  fu.  was  Issued  against  one  person  aa 
agent  for  another.  As  such  agent,  the  de- 
fendant had  returned  by  number  two  lots 
of  land  for  taxation.  The  S.  fa.,  which 
was  a  general  0.  fa.  in  personam,  was  levied 
upon  a  third  lot  not  embraced  In  the  re- 
turn. It  did  not  appear  that  either  the 
agent  or  his  prlncl|>al  was  In  possession 
of  the  lot  levied  upon  during  the  year  for 
which  the  tax  was  assessed,  nor  did  either 
of  them  return  the  lot  for  taxation.  In 
that  case,  us  in  this,  the  tl.  fn.  did  not 
show  on  its  face  that  it  was  issued  for 
taxes  due  on  the  land  which  was  sold.  A 
sale  was  made  under  the  levy,  and  a  deed 
was  executed  accordingly.  It  was  held  that 
the  purchaser  acquired  no  title.  For  gen- 
eral authorities  on  this  question,  most  of 
which  are  affected  by  statutory  provis- 
iims,  see  Cooley,  Tax'n.  396:  1  Blackw. 
Tax-Titles,  §§  2r.6-277  In  this  state,  the 
universal  rnle,  unless  some  statute  can  be 
shown  to  vary  It  in  particnlar  instanced, 
is  that  taxes  are  to  be  charged  upon  the 
owners  of  the  property.  Owners.  ther». 
fore,  have  an  interest  in  being  properly 
designated  In  executions  whicli  issue  for 
the  collection  of  taxes  upon  their  proper- 
ty, «  r,  if  they  cannot  be  designated  with 
reasonable  certainty,  that  the  property 
shall  be  pointed  out  in  the  executions  as 
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aatbority  for  seUine  It  Irrespective  ol 
uwneruhip,  or  as  the  property  of  some 
particular  peraon.  In  all  caaea  of  doubt 
the  execntion  shonid  specify  the  particular 
realty  on  which  the  tax  baa  accrued,  and 
direct  the  officer  to  seise  it  or  so  much  of 
it  aa  is  necessary  to  pay  its  own  taxee. 
This  Is  especially  true  where  the  system  of 
asdessraent,  as  in  Atlanta.  Is  by  official 
assessors,  and  not  by  returns  made  to  a 
tax  receiver.  Under  Bach  a  system  the  ex- 
ecutions Issued  for  taxes  on  realty  should 
be  of  a  mixed  nature, — that  is,  each  exe- 
cution should  be  a  process  partly  ia  rem 
and  partly  in  peraoaam.  Of  coarse, 
where  the  owner  is  wholly  unknown,  and 
Is  unrepresented  by  an  occupant  or  an 
agent,  the  execution  would,  from  the  ne- 
cessity of  the  case,  have  to  issue  against 
the  property  only.  The  divorce  suit  was 
matter  of  public  record  In  the  superior 
court  of  Fulton  county.  So,  too,  was  the 
result  of  the  homestead  proceedings.  The 
two,  read  together,  furnished  notice  that 
Mrs.  Lewis  ceased  to  have  any  Interest  In 
tbeae  premises  when  the  divorce  was 
granted.  After  that  time  the  city  assess- 
ors had  no  warrant  for  treating  Mrs. 
Lewis  as  owner, save  that  she  was  in  pos- 
seaaion.  So  long  as  she  remained  in  pos- 
session, they  were  justified,  perhaps,  in  so 
treating  her:  but  Mrs.  Bums,  not  Mrs. 
Lewis,  was  In  possession  In  1883,  under 
her  purchase  at  the  sheriff's  sale  made  la 
September,  1883.  What  reason,  then,  was 
there  for  assessing  the  premises  for  the 
tax  of  18S3,a8  the  property  of  Mrs.  Lewis? 
And  what  propriety  was  there  in  levying 
upon  the  property  and  selling  it  as  hers 
under  a  general  tt.  fa,  against  her?  At  a 
sale  so -made  the  city,  a  party  to  the 
"wrong  assessment,  became  the  purchaser. 
Did  it  acquire  any  title  whatever?  We 
are  strongly  inclined  to  the  opinion  that 
it  did  not.  But  if  it  did,  was  not  the  sub- 
sequent purchase  by  Mrs.  Burns  from  the 
city,  although  made  after  the  year  for  re- 
demption had  expired,  a  redemption  in 
substance  apd  effect?  She  was  in  posses- 
sion under  claim  and  color  of  title  when 
the  tax  of  18K3  accrued.  She  was  the  sis- 
ter of  Mrs.  Lewis,  knew  that  Mrs.  Lewis 
was  neither  the  owner  nor  in  possession, 
knew  that  the  divorce  had  been  granted, 
and  she  was  chargeable  with  notice  that 
the  action  in  favor  of  Lewis  for  the  recov- 
ery of  possession  was  pending.  She  could 
not  have  been  ignorant  that  the  duty  of 
paying  the  tax  rested  either  upon  herself 
or  upon  Lewis,  and  that  the  assessment 
to  Mrs.  Lewis  was  erroneous.  As  between 
her  and  Lewis,  was  it  not  her  moral  duty 
to  pay  the  taxes  for  the  year  1888?  She 
obtained  her  color  of  title  pending  his  ac- 
tion for  possession,  and  by  an  unwarrant- 
ed use  of  legal  process  in  his  absence  from 
the  state.  She  thus  entered  into  posses- 
sion, and  has  been  in  possession  ever  since. 
On  her  theory  of  ownership,  the  taxes  for 
1883  were  chargeable  to  her.  If  they  were 
chargeable  to  her  morally,  she  could  not 
better  her  title  by  a  direct  purchase  at  the 
tax-sale.  Douglas  v.  Dangerfield.lO  Ohio, 
152;  Lacey  v.  Davis,  4  Mich.  140;  Black- 
wood V.  Van  Vleit,  80  Mich.  118;  McMinn 
V.  Wbelan,  27  Cal.  800;  Barrett  r.  Amcrein, 
38  Cal.  322;  Christy  t.  Fisher,  68  Cal.  256; 


Bassett  v,  Welch,  22  Wis.  175;  Lybrnnd  v. 
Haney,  31  Wis.  230;  Gaskins  v.  Blake,  27 
Miss.  675;  Jacks  v.  Dyer,  81  Ark.  &S5; 
Black,  Tax-Titles,  §  146;  1  Black  w.  Tax-Ti- 
tles, §  581 ;  Cooley,  Tax'u,  p.  500  et  seq. ;  2 
Desty,  Tax'n,  p.  934  et  seq.  See  note  to 
Blake  v.  Howe,  15  Amer.  Dec.  685  et  seq. 
Nor  could  she  strengthen  her  title  by  tak- 
ing at  second  hand  from  the  purchaser  at 
that  sale,  the  amount  paid  by  her  being 
inconsiderable  as  compared  with  the 
value  of  the  property.  Her  purchase 
would  count  only  as  a  redemption.  Du- 
bois V.  Campau,24  Mich.  860;  Coppinger  v. 
Bice,  83  Cal.  408;  Whitney  v.  Gunderson, 
31  Wis.  86»;  Keith  v.  Keith.  26  Kan.  26: 
Cowdry  v.  Cuthbert,  71  Iowa,  783,  29  N. 
W.  Rep.  708;  Wambole  v.  Foote,  2  Dak.  1, 
2  N.  W.  Rep.  239.  But  let  it  be  granted 
that  Mrs.  Burns  might  have  acquired  title 
had  the  property  been  assessed  to  Lewis, 
the  owner,  and  sold  as  his,  yet  it  would 
not  follow  that  she  could  acquire  a  better 
title  than  the  person  had  to  whom  it  was 
assessed,  and  as  whose  property  it  was 
sold.  Her  relation  to  the  property  and 
to  Lewis,  as  owner,  might  not  cut  her  off 
from  purchasing  his  title  had  it  in  fact 
been  sold,  but  I^wis  was  not  the  defend- 
ant in  execution,  nor  was  the  execution 
against  his  property,  but  against  the 
goods  and  chattels,  lands  and  tenements, 
of  Mrs.  Lewis.  Under  the  special  facts  of 
the  case,  Mrs.  Bums  could  not  acquire  the 
title  of  Lewis,  because  it  was  not  sold; 
and,  as  Mrs.  Lewis  had  no  title,  Mrs. 
Bums  took  nothing  by  her  purchase  from 
the  city.  She  and  the  city  were  alike  af- 
fected by  the  want  of  title  or  possession 
in  Mrs.  Lewis  when  the  taxes  of  1883  ac- 
crued. For  the  reasons  which  we  have 
assigned  the  case  had  a  right  result  as  to 
Mrs.  Burns,  and  we  have  already  seen 
that  there  was  a  right  of  recovery  against 
Mrs.  Lewis.  This  being  su,  none  of  the 
assignments  of  error  in  the  bill  of  excep- 
tions can  be  sustained  as  cause  for  a  new 
trial.  The  court  was  correct  in  denying 
the  motion.    Judgment  affirmed. 


Patton  v.  Patton. 


(8C  Oa.  77S) 


(Supreme  Court  of  Oeorgia.    March  16, 1891.) 

WlFB'S  SEFAX^TB  EsTATB — HEFAa/LTION  FBOM 

Hu8Bitn>. 

1.  A  hasband  who  paid  for  land  with  his 
own  money,  and  took  a  conveyance  in  1681,  de- 
scribing himself  in  the  deed  as  trustee  for  his 
wife,  acquired  the  property  for  her,  and  it  be- 
came  her  separate  estate,  both  legally  and  equi- 
tably. The  trust  was  executed  as  soon  as  created. 
Sutton  V.  Aiken,  62  Oa.  788. 

2.  Interference  between  hasband  and  wife, 
after  their  separation,  to  control  by  interlocutory 
injunction  iho  possession  of  the  family  dwelling, 
though  it  b3  her  property,  would  generally  be 
unwise.  In  the  present  cose  the  discretion  of 
the  judge  was  not  abased. 

(Syllabus  by  the  Comrt.) 

Error  from  superior  court,  Dougherty 
county;  Bowkk, Judge. 

W.  T.  Jones,  for  plaintlB  in  error.  J.  W. 
Walters,  for  defendant  in  error. 

Blecki.bt,  C.  J.  1.  We  have  no  doubt 
that  Mrs.  Payton,  the  plaintiff,  has.  the 
exclusive  title,  legal  and  equitable,  to  the 
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premiees  Involved  In  the  dispute  between 
ber  nnd   ber  huBband.    He  paid  for  tbe 

Sroperty,  but  took  a  deed  which  described 
im  as  her  trustee.  This  deed  was  execut- 
ed in  June,  1881,  and  is  governed  in  all  re- 
spects by  tbe  rule  announced  in  Sutton  v. 
Aiken,  62  Oa.  783. 

2.  Nevertheless,  inasmuch  as  Mrs.  Pay- 
ton  had  separated  from  ber  busband, 
leaving  him  in  possession  of  the  property, 
which  poBsesBlon  he  still  holds,  we  think 
be  is  not  a  trespasser  in  such  sense  as  to 
inake  it  obligatory  upon  the  judge  of  the 
superior  court,  by  a  mere  interlocutory  In- 
junction, to  expel  biin  from  the  posses- 
sion,  or  to  constrain  blm  to  admit  into 
joint  occupation  with  him  a  new  tenant 
under  Mrs.  Payton.  Judicial  interference 
in  a  family  quarrel,  of  this  nature  should 
not  be  too  summary.  Very  likely  delay 
may  have  a  salutary  effect.  Tbe  parties, 
left  to  themselves,  may  become  reconciled, 
and  may  compose  their  dlHerences.  The 
granting  of  an  injunction  is  discretionary 
in  every  case.  Code,  §  3220.  Not  unfre- 
quently  the  wisest  exercise  of  this  discre- 
tion Is  by  non-intervention.  This  may  be 
80  in  the  present  case.  An  interlocutory 
injunction  is  no  finality;  it  settles  nothing. 
Only  some  final  judgment  can  put  an  end 
to  tbe  controversy  between  these  parties. 
When  this  is  reached  there  will  be  no 
longer  any  discretion  as  to  admitting  the 
plaintiff  or  her  tenants  into  possession, 
and  turning  the  defendant  out.  It  will  be 
noticed  that  this  is  no  application  for  the 
appointment  of  a  receiver.  Judgment 
affirmed. 


(86  Ga.  780) 


Madden  t.  Bi^ain. 


(Supreme  Court  of  Oeorgia.   March  18, 1891.) 

CiONTBACTS  BT  JlUtRIBD  WOMBN — FbsB  TbADSBS. 

Tbe  power  of  a  married  woman  to  oontraot 
as  a  free  trader,  under  section  1760  of  the  Code, 
is  restrloted  by  the  general  provision  of  section 
IT&t  as  to  all  married  women,  which  disables 
them  to  bind  their  separate  estate  by  any  con- 
tract of  suretyship.  Hence  an  accommodation 
aooeptance  by  a  feme  covert  is  not  rendered  ob- 
ligatory by  her  oeing  a  free  trader  at  the  time 
the  bill  was  drawn  and  accepted. 
(Syllabus  by  the  Cowrt.) 

Error  from  superior  court,  Olynn  coun- 
ty; Atkinson,  Judge. 

Courtland  Sywms.  for  plaintiff  in  error. 
Goodyear  &  Kay,  for  defendant  in  error. 

Blecki.et,  C.  J.  An  accommodation 
acceptor  is  a  surety  for  the  drawer.  Such 
was  the  character  of  tbe  acceptance  in  this 
case.  Code,  §  1783.  declares  that,  "while 
the  wife  may  contract,  she  cannot  bind 
her  separate  estate  by  any  contract  of 
Buretyship,  nor  by  any  assumption  of  the 
debts  of  ber  husband. "  We  think  this  sec- 
tion applies  to  all  married  women,  and 
that  it  qualifies  the  general  language  of 
section  1760,  which  says:  "The  wife,  by 
eonsent  of  her  husband,  evidenced  by  no- 
tice In  a  public  gazette  for  one  month,  may 
become  a  public  or  free  trader ;  in  which 
event  she  is  liable  as  a  feme  aole  for  all  her 
contracts,  and  may  enforce  the  same  in 
her  own  name. "  The  phrase  "  all  her  con- 
tracts" is  qualified  by  section  1783,  and 
this  construction  reconciles  the  two  sec- 


tions, and  renders  them    consistent.     A 

public  or  free  trader,  according  to  the 
scheme  of  the  Code  prior  to  the  actof  1866, 
was  bound  by  all  contracts  connected  with 
ber  trade  or  business,  and  was  upon  sub- 
stantially the  same  footing  as  a  minor 
who,  by  permission  of  his  parent  or  guard- 
tan  or  by  permission  of  law,  practices  any 
profession  or  trade  or  engages  in  any  busi- 
ness as  an  adult.  Code,  §  2733.  We  can 
discover  no  good  reason  why  married  wo- 
men who  are  free  traders  should  have  any 
wider  discretion  as  to  becoming  sureties 
for  other  persons,  or  as  to  assuming  the 
debts  of  their  husbands,  than  married  wo- 
men generally.  Both  sections  of  tbe  Code 
can  have  effect  together,  and  conHtrnIng 
them  as  we  do  harmonizes  them  with  tbe 
general  spirit  of  our  law  touching  the 
rights  and  powers  of  married  women.  All 
of  them  are,  since  the  act  of  1866,  substan- 
tially  free  traders.  The  control  of  their 
husbands  over  tbelrcontracting  privileges 
is  merely  nominal,  if  not  quite  done  away 
with.  With  or  without  a  separate  estate, 
they  can  make  contracts  at  pleasure,  ex- 
cept as  restrained  by  section  1783.  Hays 
V.  Jordan,  (Ga.)  11  S.  E.  Rep.  833.  This 
restraint  seems  wise  and  salutary.  It 
ought  to,  and  we  think  does,  apply  alike 
to  all.  The  court  committed  no  error. 
Judgment  affirmed. 


(86  Oa.  K2) 

Obeenwood  v.  Botd  &  Baxter  Fobni- 

TUBE  FaCTOBY. 

(Supreme  Court  of  Cfeorgia.    Feb.  2, 18B1.) 

Cbbtiobabi  —  Procbdubi  —  Final  Jusoiismt— 
FowBB  or  Attobnet — Qabnisbmsnt. 

1.  To  review  tbe  judgment  of  a  justice's  court 
ttte  an  amount  exceeding  (50,  where  no  facts  were 
In  dispute,  the  writ  of  certiorari  is  a  proper  rem- 
edy. 

3.  Upon  the  hearing  of  a  certiorari  in  the  su- 
perior court,  in  which  no  issues  of  fact  were  in- 
volved, and  the  determination  of  the  case  de- 
S ended  entirely  upon  legal  questions,  it  was  the 
uty  of  that  court  to  render  a  final  judgment. 

8.  A  .power  of  attorney  authorizing  one '  to 
collect  a  nre  insurance  policy,  payable  to  the  a>- 
sored,  accompanied  by  oral  instructions  to  apply 
the  proceeds,  when  collected,  to  a  debt  due  by 
the  assured  to  the  attorney  in  fact,  does  not  op- 
erate as  a  transfer  of  such  policy  to  the  latter,  or 
prevent  the  money  due  on  such  policy,  and  still 
in  the  company's  hands,  from  being  reached  hj 
a  garnishment  sued  out  in  favor  of  another  cred- 
itor of  the  assured. 
(Sullabiu  by  the  Cowrt.) 

Error  from  superior  court,  Btbb  county ; 
Miller,  Judge. 

A.  ProudSt  and  Deas&u  &  Bartlett,  lor 
plaintiff  In  error.  Robb  &  Anderson,  for 
defendant  in  error. 

liCMPEiN,  J.  1.  Repeated  adjudications 
of  this  court  have  settled  the  law  as  to 
when  the  judgments  of  Justices'  courts 
may  be  reviewed  by  certiorari.  In  all 
cases,  where  only  questions  of  law  are  to 
be  determined  by  the  superior  court,  tbe 
remedy  may  be  by  that  writ.  Wherefacts 
are  in  dispute  there  should  be  an  appeal, 
either  to  a  Jury  in  tbe  justice's  court,  or 
to  tbe  superior  court.  In  the  case  at  bar 
there  was  a  contest  in  tbe  justice's  court 
between  tbe  plaintiff  In  attachment  and 
the  claimant,  as  to  which  was  entitled  to 
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the  proceeds  of  a  Are  Insurance  policy  Is- 
goed  to  the  defendant  In  attacbment.  Aft- 
er all  the  testimony  bad  been  introduced, 
the  plaintlHs  admitted  as  true  all  that 
clalniani's  witnesses  had  swoi-n,  and 
.  made  no  issue  at  all  on  the  facts.  Their 
position  taken  in  thejosticc's  court,  as  the 
record  shows,  was  that,  conceding  all  the 
claimant  proved,  they  wore  entitled  to 
their  money.  The  justice  adjudged  other- 
wise, and,  the  amount  of  plaintiffs'  de- 
mand being  over  f50,  they  sued  out  a  writ 
of  certiorari  to  the  superior  court.  The 
jadge  below  rightly  refused  to  dismiss  the 
Banie.  There  was  no  office  for  a  jury  to 
perform  in  this  cose,  there  being  no  con- 
troversy whatever  as  to  the  facts.  In  de- 
termining whether  or  not  a  certiorari  will 
lie  in  cases  which  are  togoupfrom  justices' 
courts,  tbe  test  question  should  be,  is 
there  any  disputed  question  of  fact  to  be 
ijettled  by  a  jury  ?  If  so,  then  there  should 
bean  appeal;  but  as  Warnbr,  C.  J.,  said 
in  Wynn  v.  Knight,  53  Ga.  570:  "If  the 
only  question  involved  Is  a  question  ot 
law,  which  must  necessarily  control  the 
case,  then  the  proper  remedy  is  by  certio- 
rari. "  In  the  case  now  under  considera- 
tion, the  only  question  was :  Taking  all  the 
tacts,  just  as  they  appear,  and  without 
any  controversy  concerning  them,  are  the 
plaintiffs,  as  a  matter  of  law,  entitled  to 
have  their  claim  paid  out  of  this  fund? 
Hence  tiiere  was  no  issue  for  a  jury  to 
try. "  which  the  right  of  appeal  presup- 
lioses."  Small  v.  Sparks,  69  Ga.  745. 
Tbe  ruling  of  the  court  below  is  fully  sus- 
tained by  the  case  of  Cruse  v.  Kspress  Co., 
72  Ga.  184,  where  it  was  held  that  when 
"no  facts  were  contested  before  the  justice, 
and  the  exception  is  that,  conceding  all 
tba  facts,  the  judgment  was  erroneous,  a 
certiorari  may  be  taken  directlytrom  such 
jodgnient."  See,  also, Railroad  v.  Dyar,70 
Ga.  723,  and  Bostick  v.  Palmer,  79  Ua.  680, 
4  8.  E.  Rep.  319.  A  number  of  other  decis- 
ions, bearing  more  or  less  directly  on  this 
qoestion.  have  been  rendered  by  thiscourt. 
The  rule,  we  think,  to  be  deduced  from 
them  all.  is  that  certiorari  will  lie  to  re- 
view pure  questions  nf  law,  that  is,  in  all 
cases  where  there  is  no  dispute  as  to  the 
facts  or  tbe  inferences  of  fact  to  be  drawn 
from  the  testimony ;  but  when  there  are 
Boch  disputes,  of  either  kind,  there  must 
be  an  appeal. 

2.  The  only  controversy  in  this  case  be- 
ing upon  questions  of  law,  and  there  being 
but  one  poHslble  legal  end  of  such  contro- 
versy, tbe  court  did  right  in  making  a 
final  judgment. 

3.  The  policy  of  insurance  could  not  be 
transferred  by  mere  delivery,  or  by  a  writ- 
ten power  simply  to  collect,  with  oral  di- 
rections as  to  the  application  of  its  pro- 
ceeds. Turk  v.  Cook,  68  Ga.  681.  Judg- 
ment affirmed. 


(M  Oa.  777) 

WiuBON  V.  Hberington,  Tax  Collector. 

(Supreme  Court  of  Oeorgia.   March  16, 1891.) 

Til  ExBccnoji — Patment — Failure  to  Entbr — 

Lett  on  Claim  Case — Dismissal. 

1.  Unless  a  tax  exeontion  paid  oft  by  one  not 

»  party  to  it  is  entered  on  the  execution  docket 

of  the  superior  court,  as  required  by  section  S91a 

of  the  Code,  within  80  days  after  the  transfer,  it 

T.13s.E.no.4— 9 


has  no  longer  any  force,  except  as  against  the 
defendant  only.  As  to  all  third  persons  it  Is  ex- 
tinguished. 

2.  But  without  payment  In  full  no  legal  trans- 
fer can  be  made,  and  such  payment  includes  costs 
as  well  as  taxes. 

3.  When,  in  a  claim  case,  the  levy  has  been 
improperly  dismissed,  the  court  may  correct  the 
error  at  the  same  term  by  reinstating  the  case  on 
motion.  A  motion  general  in  its  language  is  suffi- 
cient, the  error  being  apparent  on  the  face  of  the 
record. 

4.  The  omission  of  the  tax  collector 'to  attach 
an  unsigned  receipt  to  the  execution,  as  required 
by  the  act  of  1885,  does  not  render  the  execution 
void,  bat  only  irregular. 

(Syllabus  by  the  Court.) 

Error  from  superior  court,  Pnlaskl  coun- 
ty ;  Roberts.  Judge. 

A.  C.  Pate  and  Martin  &  SmlthAov  plain- 
tiff in  error.  Jordan  &  Smith,  lor  deteud- 
ant  in  error. 

Blrcelbt,  C.  J.  1.  If  the  tax  execution 
had  been  wholly  paid  off  by  Lewis,  though 
this  was  done  ijending  tbe  claim,  his  fail- 
ure to  enter  tbe  execution  on  tbe  execu- 
tion docket  of  the  superior  court  within 
30  days  after  the  transfer  made  to  him  by 
tl  rtlierlff  would  have  justified  the  court 
lu  dismissing  the  levy,  for  the  statute 
keeps  such  executions  alive,  as  to  third  per- 
sons, only  on  condition  that  they  are  so 
entered.  Code.  §  891a.  Though  defend- 
ants against  whom  they  are  issued  will 
still  be  affected  by  such  executions,  where 
there  has  been  a  fnilure  to  enter  them, 
claimants  of  property  levied  upon  are  en- 
titled to  treat  them  as  extinguished  or  dis- 
charged. Hoyt  V.  Byron, 66  Ga. 351;  Mur- 
ray v.  Bridges,  69  Ga.  644;  Bank  v.  Dan- 
forth,  80  Ga.  56,  7  S.  E.  Rep.  646;  Fuller  v. 
Dowdell,  (Ga.)  11  S.  E.  Rep.  773;  Clarke  v. 
Douglass,  (Ga.)  12  S.  E.  Rep.  209.  It  will 
be  observed  that  so  much  of  the  section  of 
the  Code  above  cited  as  is  taken  from  tbe 
act  of  1879  relates  alone  to  tax  executions 
issued  prior  to  February  20, 1875.  Tlie  ex- 
ecution now  in  question  was  issued  iu  1889 
for  Btate  and  county  taxes  of  1888,  and 
consequently  is  governed  by  the  general 
terms  of  the  prior  statute,  and  not  by  the 
special  provisions  of  the  act  of  1879. 

2.  But  the  execution  was  not  fully  paid 
oB.  There  remained  due  upon  it  one  dol- 
lar forcosts,  and  to  collect  this  unpaid  bal- 
ance the  tax  collector  was  entitled  to  pro- 
ceed with  the  levy.  He  was  so  proceed- 
ing, and  consequently  the  court  erred  in 
dismissing  the  levy  because  the  S.  fa.  had 
been  transferred  to  Lewis  by  the  sheriff, 
and  not  recorded  within  30  days  thereaft- 
er. The  sheriff  had  no  authority  to  make 
the  transfer,  inasmuch  as  the  execution 
was  not  paid  in  full.  Lewis  is  no  party 
to  the  claim  case,  nor  is  be  a  party  fn 
tbts  court.  The  tax  collector  is  proceed- 
ing to  subject  the  property  levied  upon, 
and  he  has  a° right  to  do  this  so  long  as  any- 
thing remains  unpaid  on  the  execution. 

3.  The  court  having  erred  In  dismissing 
the  levy,  the  right  way  to  correct  the  er- 
ror was  to  reinstate  tbe  case  on  motion, 
and  set  aside  tbe  erroneous  judgment. 
This  was  done  at  the  same  term  of  the 
court,  and  there  was  no  error  in  so  doing. 
The  motion  made,  though  very  general  la 
its  language,  was  sufficient,  tbe  error  corn- 
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micted  In  dtflinissing  the  levy  being  appar- 
ent on  the  face  of  the  record. 

4.  The  provision  in  the  act  of  1885,  (Acts 
1881-83,  p.  67,)  reqairing  tax  collectoni  to 
attach  an  unsigned  receipt  to  each  execu- 
tion issued  tor  taxes,  is  directory,  and  the 
omission  of  that  duty  does  not  render  ttie 
execution  invalid.  A  claimant  of  proper- 
ty levied  upon  by  virtue  of  an  execution 
lor  taxes  is  not  entitled  to  have  the  levy 
dismissed  because  no  receipt  is  attached. 

Judgment  affirmed. 


(87  Oa.  18) 

Baker  et  al.  v. 


McDaniel  et  al. 


(Supreme  Court  of  Oeorgia.    March  16,  1891.) 
Injuxotion— Cbbtiorabi— FAn^TTHB  TO  File  Bono 

— DiSMISSAI.. 

1.  Whore  a  petition  for  injunction  and  the 
evidence  offered  to  sustain  it  failed  entirely  to 
ualie  a  case  entitling  the  plaintiff  to  the  relief 
sought,  (as  fully  appears  from  the  record  in  this 
case,)  the  judge  rightly  refused  to  grant  the  same. 
•i.  Where  a  petition  for  certiorari  had  been 
banctioned  by  the  judge  and  filed  with  the  cleric 
of  tbe  superior  court,  but  no  bond  as  required  by 
law  was  filed  therewith,  and  consequently  uo 
writ  of  certiorari  was  issued,  it  was  too  late, 
after  the  expiration  of  the  time  allowed  by  law 
for  obtaining  the  writ  of  cerUorarl,  to  file  such 
bond;-  and  under  such  circumstances  no  error 
was  committed  in  dismissing  the  case  in  the  ab- 
sence of  plaintiff's  attorney,  to  whom  the  judge 
had  granted  leave  of  absence  for  the  balance  of 
the  term.  This  was  the  only  legal  disposition 
that  could  have  been  made  of  the  case,  even  if 
the  attorney  had  been  present. 
(Syllabus  by  the  Court.) 

Error  from  sup)erior  court,  Montgomery 
county ;  Robbktb,  Judge. 

De  Lucy  <6  Bishop,  for  plaintiffs  iu  error. 
Clark  &  Normnn,  lor  deiendants  in  error. 

LcMPKiN,  J.  The  petition  of  Baiter  & 
Lawrence  for  injunction  and  other  relief, 
and.  the  evidence  submitted  in  support 
thereof,  luude,  substantially,  tbe  follow- 
ing case:  Tbe  plaintiffs  had  leased  cer- 
tain land  for  tbe  purposeofcutting  timber 
and  running  a  saw-niiil  thereon.  One  Mc- 
Daniel  swore  out  a  warrant  against  them 
for  forcible  entry  and  detainer,  and  the 
case  made  by  this  warrant  was  tried  be- 
fore a  Justice  of  the  peace  and  a  jury, 
who  improperly  found  for  tbe  plaintilt 
therein.  Baker  &  Lawrence  presented 
their  petition  for  certiorari  to  tbe  judge, 
which  was  sanctioned  by  hiui,  and  filed  in 
thecierk'sotSce  of  the  superiorcourt  with- 
in the  time  prescribed  by  law.  No  bond 
was  filed  with  the  petition,  but  tbe  plain- 
tiffs in  certiorari  bad  made  tbe  bond  re- 
quired by  law.  and  filed  the  same  with  the 
justice,  who  promised  to  send  it  to  the 
clerk,  but  in  fact  it  never  reached  the 
clerk's  office.  The  clerk  refused  to  issue 
tbe  writ  of  certiorari,  because  of  the  ab- 
sence of  the  bond.  At  the  next  term  of  the 
superiorcourt,  counsel  for  BaBer  &  Law- 
rence obtained  leave  to  withdraw  the  cor- 
tiorari  papers,  "to  examine  and  perfect 
them."  stating  to  the  court  that  a  bond 
had  been  given,  and  that,  if  the  court 
would  grant  time,  he  would  perfect  the 
record.  Aft«r  this  was  done  the  court 
granted  the  counsel  leave  of  absence  for 
the  balance  of  tbe  term ;  and  after  he  had 
left  the  court,  and  without  further  notice 


to  him,  the  court  passed  an  order  dismiss- 
ing the  certiorari  case;  reciting  therein, 
among  other  reasons  for  such  dismissal, 
the  fact  that  no  bond  bad  been  filed  witlt 
the  petition,  as  required  by  law.  Soon 
after  the  term  the  justice  before  whom  tbe 
forcible  entry  and  detainer  case  was  tried 
issued  a  writ  of  possession  at  the  instance 
of  McDaniel's  attorneys,  and  the  sheriff, 
acting  thereunder,  was  about  to  turn 
Baker  &  Lawrence  out  of  possession  of  the 
property.  The  petition  prayed  that  this 
proceeding  by  the  sheriff  be  enjoined; 
that  the  verdict  and  judgment  in  tbe  forci- 
ble entry  and  detainer  case  beset  aside; 
that  the  clerk  of  the  soperior  court  be  re- 
quired to  issue  tbe  writ  of  certiorari;  and 
that  the  certforaiycase  be  reinstated  and 
heard  upon  its  merits.  Upon  the  case  thus 
made  the  judge  refused  the  injunction  and 
other  relief  prayed  for.  We  are  of  the 
opinion  that  tbe  judge  did  right.  Tbe  ver- 
dict and  jDdgmenttn  the  forcible  entry  and 
detainer  case,  however  Improper,  unjust, 
and  unsupported  by  testimony,  were 
valid  and  binding  upon  the  parties  until 
set  aside  in  the  manner  prescribed  by  law. 
The  plalntilf  had  a  plain  remedy  for  tbe 
errors  complained  of,  by  obtaining  tbe 
writ  of  certiorari.  He  took  certain  steps 
in  this  direction,  but  failed  in  onepssential 
particular  to  comply  with  the  law,  vis., 
to  file  in  the  clerk's  office,  with  the  peti- 
tion for  certiorari,  the  bond  required  by 
tbe  statute.  Section  4064  of  the  Code  de- 
clares that  the  bond  must  be  so  filed,  and 
this,  of  course^  must  be  done  within  the 
time  prescribed  bylaw,  or  the  clerk  can- 
not legally  issue  the  writ  of  certiorari.  It 
is  doubtless  true  that  at  the  next  term  of 
the  superior  court,  after  the  forcible  entry 
and  detainer  trial  was  bad,  the  judge  did 
grant  counsel  fur  Baker  &  Lawrence  per- 
mission to  take  tbe  papers  in  that  case 
from  the  clerk's  office  for  tbe  purpose,  at* 
alleged,  "of  examining  and  periecting 
them ; "  the  evident  purpose  being  to  ob- 
tain and  file  thereafter  the  certiorari  bond 
which  counsel  alleged  had  already  been  ex- 
ecuted. The  judge  alsogranted  said  coun- 
sel leave  of  absence,  and  after  so  doing, 
without  further  notice  to  him,  dismissed 
tbe  certiorari  case.  Tbe  judge  must  either 
have  overlooked  the  fact  that  he  bad 
granted  this  leave  of  absence,  or  consid- 
ered that,  even  If  the  counsel  was  present, 
the  case  must  In  any  event  be  dismissed, 
because  the  time  in  which  the  bond  could 
be  legally  filed  had  long  since  expired,  and 
to  allow  the  bond  to  be  filed,  then  or 
thereafter,  would  also  cause  an  unlawful 
delay  of  six  more  months  in  disposing  of 
the  case.  It  is  immaterial  whether  the 
judge  forgot  the  fact  that  he  had  granted 
the  leave  of  absence,  or  dismissed  the  case 
for  the  reason  stated.  No  other  legal  dis- 
position of  the  certiorari  waa  possible,  un- 
der tbe  facts  disclosed,  and,  even  ifconnsel 
had  been  present,  the  dismissal  of  the  case 
was  inevitable.  What  then  remains?  A 
valid  judgment  is  now  of  force  against 
Baker  &  Lawrence  in  tbe  forcible  entry 
and  detainer  case,  and  they  have  not 
availed  themselves  of  the  proper  and  legal 
method  of  setting  the  same  aside;  nor  did 
they  state  in  their  petition  for  injunction, 
etc.,  any  good  and  sufficient  legal  reason 
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wby  they  failed  bo  to  do.  These  things 
beiDK  true,  this  judgment  cannot  be  at- 
tacked and  set  aside  collaterally,  and 
therefore  the  Judge  below  committed  no 
error  In  refaslng  to  grant  the  remedies 
sought  by  the  petition.  Judgment  af- 
firmed. 

(87  Oa.  12) 

Washington  v.  State. 

(Supreme  Cowrt  of  Qeorgin.    March  16,  1891.) 

Absos— Instructions — Abouiib!<ts  or  Cochsbl. 

L  When  on  the  trial  of  a  defendant  for  set- 
ting fire  to  and  attempting  to  bum  a  guard-bouse 
the  vital  issue  was  whether  he  attempted  simply 
to  bum  a  hole  in  the  door  solely  for  the  purpose 
of  efieoting  his  escape^  or  set  nre  to  the  house 
maliciously  and  witb  intent  to  bum  It,  and  the 
court,  in  its  charge,  after  alluding  to  various  al- 
leged circumstances  connected  with  the  occur- 
rence, and  stating  in  detail  a  number  of  alleged 
acts  of  the  defendant,  instructed  the  jury  they 
should  look  to  the  circumstances  in  proof  and  to 
the  condnct  of  the  defendant  in  determining  what 
his  intention  was,  it  would  have  been  a  better 
inactice  for  the  court,  in  the  same  connection,  to 
also  instruct  tbe  jury  they  might  look  to  defend- 
ant's statement,  giving  it  such  weight  as  they 
deemed  proper,  and  decide  whether  or  not  the 
statement  successfully  rebutted  any  inferences  of 
guilty  intention,  provided  there  were  suuh, 
which  might  be  c^wn  from  the  testimony. 

3.  On  such  a  trial,  and  involving  such  an  is- 
sue, it  was  error  to  charge  as  follows:  "A  man 
has  the  same  right  to  bum  a  hole  in  the  house  to 
get  into  it  as  to  bom  a  hole  into  it  to  get  out  of 
it  He  has  exactly  the  same  right  to  bum  a  hole 
into  a  dwelling-house  for  the  purpose  of  getting 
inside  of  it  that  he  would  have  to  oum  a  hole  in- 
to the  guard-house  to  get  out  of  it. " 

8.  On  the  trial  of  an  indictment  for  arson  it 
was  error  to  allow  the  solicitor  general,  over  ob- 
jectiouof  defendant's  counsel,  to  state  in  his  con- 
cluding argument  that  frequent  burnings  had  oc- 
curred throng  bout  tbe  country,  and  to  urge  the 
jury,  in  consequence  thereof,  to  strictly  enforce 
tbe  law  in  the  case  then  on  trial. 
(SylUdyus  by  the  Court.)  ^ 

Error  from  superior  court,  Dougherty 
county;  Bowek,  Judge. 

JesAe  Walters,  for  plaintiff  in  error.  W, 
S.  Spence,  Sol.  Gen.,  for  the  State. 

LcMPKi.v,  J.  1.  Tbe  defendant  below 
was  tried  for  tbe  crime  of  arson,  it  being 
alleged  that  be  maliciously  sot  fire  to  ana 
attempted  to  bum  a  guard-bouse  in  the 
city  of  Albany.  This  court.  In  the  case  of 
Jenkins  v.  state,  53  Ga.  33,  having  settled 
tbe  law  that  burning  a  hole  in  tbe  door, 
or  attempting  to  bum  one  through  the 
floor,  of  a  guard-boDse  In  an  Incorporated 
town,  merely  for  the  purpose  of  effecting 
his  escape,  and  without  in  tending  "to  con- 
same  or  to  generally  injure  tbe  building," 
neither  of  snch  results  occurring,  did  not 
make  one  guilty  of  arson,  the  court  below, 
CD  the  trial  of  the  case  at  bar,  recognized 
this  rnle,  and  accordingly  the  main  issue 
BobroitteU  to  tbe  Jury  was  whether  this 
defendant  attempted  simply  to  burn  u  bole 
in  the  door  of  tbe  guard-house  for  tbe  pur- 
pose of  escaping  therefrom,  or  set  fire  to 
the  house  maliciously  and  with  intent  to 
bum  it.  In  Its  charge  to  the  Jury  the 
court  bypothetlcally  alluded  to  various 
eircumstances  connected  with  the  occur- 
rence which  the  state  contended  had  been 
proved,  and  stated  in  detail  a  number  of 
alleged  acts  on  the  part  of  tbe  defendant. 


and  then  In  substance  Instructed  tbe  July 
that  they  should  look  to  the  circumstances 
in  proof,  anci  to  tbe  conduct  of  the  defend- 
ant, in  determining  what  bis  intention 
was.  It  is  true  the  judge  also  charged 
the  Jury  concerning  the  defendant's  state- 
ment, and  informed  them  they  could  at- 
tach to  it  whatever  weight  they  saw 
proper,  and  believe  It  in  preference  to  the 
sworn  testimony  of  the  witnesses ;  but  he 
did  not  do  this  in  immediate  connection 
with  the  instructions  above  referred  to. 
Taking  these  instructions  by  themselves, 
their  meaning  would  be  that  in  arriving 
at  the  intention  of  the  defendant,  the  jury 
should  look  only  to  the  facts  and  circum- 
stances brought  out  by  tbe  testimony; 
and  It  may  be  that  they  reached  their  con- 
clusion without  taking  into  consideration 
what  the  judge  bad  told  them  concerning 
the  defendant's  statement.  K  trained, 
legal  mind  would  doubtless  understand 
from  the  entire  charge  that  tbe  judge 
meant  to  Instruct  the  jury  they  might  re- 
fer to  the  prisoner's  statement,  and,  it 
they  believed  It  to  be  true,  might  find  that 
it  successtnily  rebutted  inferences  of  guilty 
intention,  if  there  were  any,  deduclble 
from  the  testimony ;  but  tbe  jurors,  being 
unprofessional  men,  and  not  habitually 
accustomed  to  dealing  with  legal  ques- 
tions, may  not  have  so  understood  tbe 
charge.  We  do  not  mean  to  Say  that  the 
court  below  committed  absolute  error  in 
failing  to  call  the  attention  of  the  jury  to 
the  prisoner's  statement,  and  the  effect 
which  might  be  given  to  it,  in  the  same 
connection  witb  the  other  charges  referred 
to,  or  to  hold  that  If  in  the  case  now  im- 
der  consideration  the  gtUlt  of  the  defend- 
ant plainly  and  unmistakably  appeared, 
a  new  trial  should  be  ordered  on  account 
of  such  failure;  hut  we  think  that  in  a 
arave  case  like  this,  involving  the  penalty 
of  death  orthat  of  life  imprisonment,  the 
safer  practice  would  be  as  indicated  in  the 
first  head-note. 

2.  The  cbargfe  in  tbe  second  head-note 
was  manifestly  erroneous.  It  wtus  Irrele- 
vant, and  calculated  to  prejudice  the  de- 
fendant's case  before  the  jury.  When  the 
judge  stated  that  a  man  liad  the  same 
right  to  burn  a  bole  In  a  dwelling-house  in 
order  to  get  inside  of  it  that  he  would 
have  to  burn  one  in  a  guard-house  to  get 
out  of  It,  it  is  very  likely  that  the  jury  con- 
cluded he  bad  no  right  at  all  to  do  tbe 
former,  and  consequently  no  right  to  do 
the  latter;  and  that,  baying  no  such  right, 
burning  the  hole  in  the  guard-bouse  would 
necessarily  be  arson.  In  any  view  of  it 
we  are  unable  to  see  bow  snch  acbarg^e 
could  aid  tbe  jury  in  urrlving  at  a  proper 
conclusion  upon  tbe  serious  Issue  they 
were  to  determine  in  this  case. 

3.  It  appears  that  during  theconcluding 
argument  of  tbe  solicitor  general  heallud- 
ed  to  the  frequency  of  burnings  through 
out  the  country,  and  urged  upon  the  jury 
tbe  Importance  of  strictly  enforcing  the 
law  in  this  case.  Upon  objection  being 
made  to  these  remarks,  the  judge  stated 
be  presumed  the  object  of  tbesollcitorgen- 
eral  was  n-'*-  to  insist  on  convicting  the 
defendant  .  ^causenumerous  burnings  had 
taken  place,  but  that  he  merely  intended 
to  urge  tbe  Jury  to  look  carefully  into  this 
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case,  and  see  whether  the  defendant  was 
guilty  or  not;  wbereapon  the  solicitor 
general  said  this  was  his  reason  lor  mak- 
ing the  remarliB  alluded  to,  and  the  court 
ruled  that  the  argument  was  not  out  of 
order.  It  la  the  well-settled  policy  of  this 
court  that  counsel  in  the  argument  of 
•ases  should  confine  their  remarks  to  the 
iaw  and  the  evidence,  and  .that  In  no  in- 
Btance  should  they  be  permitted  to  com- 
ment upon  extraneous  feicts  prejudicial  to 
the  interests  or  rights  of  a  party,  over 
bis  objection,  ouless  such  facts  be  of  a  kind 
of  which  Judicial  cognisance  may  be  taken 
without  proof.  The  wisdom  of  this  rule 
Is  well  established  by  numerous  and  re- 
spectable authorities.  In  Weeks,  Attys. 
§  112,  it  is  said:  "Counsel  must  confine 
themselves  to  the  facts  in  evidence.  This 
is  a  rule  frequently  violated.  It  is  the 
duty  of  a  court  to  check  any  departure 
from  the  evidence,  and  to  stop  counsel 
when  he  introduces  irrelevant  matters  or 
facts  not  supported  by  the  evidence.  If 
an  objection  be  made  to  this  course  of 
argument  it  Is  error  for  thecourt  to  permit 
it,  and  a  new  trial  may  be  granted  for  such 
error ;  but  where  counsel  fur  the  sta  te  made 
comments  outside  of  the  evidence,  and 
no  objection  was  made,  it  was  held  nut 
error."  In  Ferguson  v.  State,  49  Ind.  33, 
it  was  held:  "On  the  trial  of  an  indict- 
ment for  murder  it  is  error  for  counsel  for 
the  state,  in  argument  to  the  jury, to  com- 
ment on  the  frequent  occurrence  of  mur- 
ders in  the  community,  and  the  formation 
of  vigilance  committees  and  mobs,  and  to 
state  that  the  same  are  ciiused  by  laxity 
in  the  administration  of  the  law,  and  that 
they  should  make  an  example  of  the  de- 
fendant, and  for  the  court,  upon  objection 
by  the  defendant  to  such  language,  to  re- 
mark to  the  jury  that  such  matters  are 
proper  to  be  commented  upon."  Special 
attention  is  called  to  the  case  of  Bennett 
V.  State,  12  S.  E.  Kep.  80«,  decided  at  the 
last  term  of  this  court,  in  which  Mr.  Jus- 
tice Simmons  delivered  an  able  and  care- 
fully prepared  opinion  reviewing  a  decis- 
ion made  by  the  writer  while  on  the  cir- 
cuit bench.  The  precise  qnextlon  made  in 
that  case  was  concerning  the  court's  al- 
lowing the  solicitor  general  to  comment 
upon  thefact  that  thedefendant  had  failed 
to  prove  bis  good  character,  which  the 
court  below  permitted  because  defend- 
ant's counsel  in  his  argument  had  repeat- 
edly reiterated  that  he  did  have  a  good 
character,  and  alluded  to  numerous  facts 
in  this  connection  which  were  not  in  evi- 
dence. This  court  held  that  even  this  im- 
proper conduct  of  defendant's  counsel  did 
not  Justify  the  court  in  allowing  the  solic- 
itor general  to  commit  a  like  impropriety. 
Many  authorities  are  cited  in  the  case  last 
mentioned  upon  the  particular  subject  of 
the  defendant's  character  in  criminal  cases, 
and  the  right  of  counsel.  In  the  absence  of 
proof,  to  comment  thereon ;  but  the  court 
goes  further,  and  comments  fully  upon  the 
general  duty  of  the  Judge  to  conflne  coun- 
sel in  their  arguments  to  the  law  and  evi- 
dence, especially  when  attempts  to  do 
otherwise  are  objected  to  by  the  other 
Bide.  An  extended  extract  is  made  from 
an  opinion  by  Judge  Nibbet  in  Mltchum 
y.  State.  11  Ga.  616,  citing  Berry  ▼.  State, 


10  Oa.  622,  which  is  full,  appropriate,  and 
pointed  with  reference  to  tbe  questloa 
now  under  consideration.  In  the  case  of 
Tucker  t.  Henniker,  41  N.  H.  817.  cited  by 
Justice  Simmons,  this  opinion  of  Judge 
NiBBRT  is  cited  with  approbation ;  inde^, 
the  New  Hampshire  Justice  adopted  al- 
most bodily  Judge  Nibbbt's  opinion. 
Again,  in  the  case  of  Towner  v.  Thomp- 
son, 82  Ga.  740,  9  S.  E.  Rep.  872,  which 
was  a  civil  case,  Chief  Justice  Blecelkt 
said:  "During  tbe  concluding  argument 
counsel  for  Thompson  stated  a  fact  not 
in  evidence,  to-wlt,  that  Towner  was  bora 
in  Illinois.  This  statement  was  improper, 
and  the  request  ipade  by  opposing  counsel 
to  charge  directly  to  that  effect  should 
have  been  granted;  but  the  charge  given, 
to-wlt,  that  the  Jury  should  try  the  case 
by  the  evidence,  and  not  by  what  counsel 
said  in  their  speeches,  was  sufficient.  No 
court,  however,  should  tolerate  counsel  in 
stating  any  fact  in  argument  as  to  which 
there  is  no  evidence,  unless  it  be  some  fact 
which  can  be  noticed  judk-lally  without 
proof.  Certainly  that  Mr.  Towner  was 
bom  in  Illinois  Is  not  one  of  this  class  of 
facts.  There  should  have  been  no  allu- 
sion made  to  it  in  argument."  A  careful 
review  of  all  tbe  autboHties  above  cited 
and  referred  to  will  lead  to  the  conclusion 
that  the  rule  above  laid  down  should  bo 
carefully  and  strictly  enforced  by  the 
courts.  In  the  case  now  under  considera- 
tion the  fact  that  frequent  arsons  bad  oc- 
curred in  the  community,  if  such  was  the 
fact,  could  have  no  possible  bearing  upoa 
the  question  whether  or  not  the  defendant 
maiiciouslr  set  fire  to  the  guard-house  in 
Albany.  The  only  effect  that  the  making 
of  such  a  statement  by  tbe  solicitor  gen- 
eral could  have  would  be  to  improperly 
prejudice  the  minds  of  the  jury  against  the 
defendant.  Certainly  the  fact  he  under- 
took to  state  was  not  one  of  such  public 
notoriety  or  matter  of  history  as  that  tbe 
court  or  tlie  jury  could  take  judicial  cogni- 
zance thereof.  It  was  the  duty  of  the  court, 
when  the  objection  was  made  by  the  de- 
fendant's counsel,  to  promptly  and  un- 
equivocally declare  that  such  an  argument 
was  improper,  and  require  the  solicitor 
general  to  desist  therefrom.  Instead  of 
BO  doing,  the  court  undertook  to  inform 
the  Jury  what  it  presumed  the  solicitor 
general  meant  thereby,  and  this  we  do 
not  think  was  the  proper  course  to  pursue. 
We  repeat  here  that  this  court  will  here- 
after strictly  adhere  to  and  enforce  the 
rule  upon  this  subject  which  has  been 
stated  above.    Judgment  reversed. 


(86  Os.  792) 

Brimberrt  T.  Mansfield. 

(Supreme  Court  of  Oeorffia.     March  16,  1891.) 

LiLNDLOBD'S  IjSN— BCBBTT  FOB  TENANT. 

A  landlord  having,  as  sarety  with  Us  tea- 
ant  and  another  person,  signed  a  note  for  sup- 
plies purchased  by  the  tenant,  but  not  having 
purchased  or  ordered  them  himself,  cannot  have 
a  lien  therefor  on  the  tenant's  crop,  though  he  is 
obliged  to  pay  the  note  at  its  maturity. 

Error  from    superior    court,  Mitchell 
county;  Bower,  Judge. 

Spence  <ft  Twittjr,  lor  plaintiff  In  error. 
I.  A.  Baab,  tor  defendant  in  error. 
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Simmons,  J.  Under  the  facta  of  this  case 
as  they  appear  from  the  record,  we  thiuk 
tbeeoart  erred  in  sustaining  the  certiorari 
and  in  awarding  the  money  to  Mansfield. 
We  tbinlc  thefacts clearly  show  thatMans- 
field  did  not  himself  furnish  the  supplies  to 
his  tenant,  but  that  he  was  merely  a  sure- 
ty on  the  note  which  he  and  his  tenant 
Fairciotb  gave  for  the  supplies.  Mansfield 
was  not  alone  bound  for  the  goods  sold 
by  the  merchant  to  bis  tenant,  but  the 
facts  show  that  the  tenant  and  Faircloth 
were  equally  bound  with  him.  In  the  case 
of  Scott  V.  Pound,  61  Ga.  579.  it  was  held 
tbat,  "In  order  for  a  landlord  to  have  a 
lien  upon  his  tenant's  crop  for  supplies, 
etc.,  the  landlord  must  furnish  the  articles, 
and  uot  merely  become  the  tenant's  surety 
for  the  price  to  some  other  person  by 
whom  they  were  sold  to  the  tenant." 
llansfleld  being  only  a  surety  for  his  ten- 
ant, under  the  law  be  would  hnve  no  lien 
as  landlord  for  supplies  which  bis  tenant 
parchased  from  a  merchant,  and  for  which 
he  stood  the  tenant's  security;  nor  would 
the  fact  tbat  he  paid  the  note  after  it  be- 
came due  entitle  him  to  such  lien.  Of 
course,  had  be  ordered  the  supplies  from 
tbe  merchant  upon  his  own  credit,  and  in 
tbat  manner  furnished  them  to  his  tenant, 
under  the  law  be  would  have  been  entitled 
to  a  lien.  But  as  tbe  tenant  himself  pur- 
chased tbe  supplies,  and  tbelondlord  mere- 
l.T  stood  his  security  for  the  payment 
therefor,  be  is  not  entitled  to  a  lien.  Judg- 
ment reversed. 


(no*.  JS)  

Matok,  Etc.,  of  Watckoss  v.  Board  of 
Education. 

(Supreme  Court  of  Oeorgia.    March  10, 1891.) 

CoiXKcrioif  o»  School  Tax— Compensation. 
Where  a  school  tax  was  levied  by  toivn  au- 
tborities,  the  law  providiog  that  the  money  so 
nised  should  be  used  only  for  establishing  and 
maintaining  pnbllo  schools  in  said  town,  and 
mailing  it  the  duty  of  the  treasurer  of  the  town 
to  recover  all  said  money  from  tbe  mayor  and 
ooDDoll,  and  where  by  authority  of  law  said 
mayor  and  council  bad  appointed  a  collector  of 
all  taxes  imposed  by  tbem,  and  provided  tbat  he 
Bboald  receive  a  certain  per  cent,  thereof  as  com- 
pensation for  his  services,  such  collector  had  the 
rigiit  to  retain  from  the  school  fund  his  commis- 
(ions  for  collecting  the  same. 

(SuUabut  by  the  Court) 

Error  from  superior  court,  Ware  coun- 
ty; Atkinson.  Judge. 

J.  L.  Sweat,  tor  plaintiffs  In  error.  S. 
W.  Htteb,  for  defendant  In  error. 

Ldmpkin,  J.  An  act  was  passed  Octo- 
ber 22,  1887,  to  establish  a  system  of  pub- 
lic srboole  for  the  town  of  Waycross.  It 
was  amended  December  26,  1888.  Under 
the  law  as  amended,  the  mayor  and  coun- 
cil of  said  town  were  authorized  and  re- 
quired to  levy  an  ad  valorem  tax  of  one- 
fourth  of  1  per  Cent.,  and  the  sum  so 
raised  was  to  be  used  only  for  the  pur- 
pose of  establishing  and  maintaining  pub- 
He  schools  in  and  for  said  town.  Tbe  last 
recited  act  also  provided  that  it  should  be 
the  doty  of  tbe  treasurer  of  said  town  to 
recover  from  tbe  mayor  and  council  all 
the  money  received  by  them  by  taxation 
fur  tcbool  purposes,  and  pay  the  sam'e 
out  only  apoQ  the  order  of  tbe  board  of 


education.  The  charter  of  the  town  of 
Waycross  authorized  the  town  authori- 
ties to  appoint  a  tax  collector  for  tbe 
town,  prescribe  bis  duties,  and  regulate 
bis  salary  or  pay.  In  pursuance  of  this 
authority,  tbe  mayor  and  council  ap- 
pointed a  tax  collector,  and  provided  tbat 
be  should  receive  as  compensation  for  his 
services  10  per  cent,  of  all  the  taxes  col- 
lected by  him.  It  appears  that  this  col- 
lector collected  the  sum  of  f  1,735.30,  and 
paid  over  the  same  to  the  school  authori- 
ties, less  bis  commissions  of  $17.H.63. 
The  board  of  education,  alleging  tbat  said 
collector  had  no  legal  right  to  retain  this 
sum  out  of  tbe  school  fund,  demanded  the 
same  from  the  mayor  and  council,  who 
refused  to  pay  or  cause  the  same  to  be 
paid  to  said  board.  Whereupon  the  board 
of  education  sought  by  mandamus  to 
compel  the  town  authorities  to  have  this 
money  paid  to  them  for  school  purposes. 
The  judge  below  granted  a  mandamus  ab- 
solute, and  this  decision  is  the  error  com- 
plained of.  The  sole  question  made  la, 
were  the  mayor  and  council  authorized  by 
law  to  apply  any  portion  of  the  sum  col- 
lected for  school  purpoHes  to  the  payment 
of  the  expense  of  its  collection  ?  Asa  gen- 
eral proposition,  it  would  seem  Just  and 
equitable  that  any  fund  collected  by  tax- 
ation for  a  specific  purpose  should  bear 
the  legitimate  and  necessary  expense  of 
such  collection,  and  It  would  follow  In- 
edtably  that  this  school  fund  sboald  be 
reduced  by  the  amount  of  such  expense, 
unless  the  law  on  the  subject  provides 
otherwise.  We  are  of  the  opinion  that 
this  law  should  not  he  so  strictly  con- 
strued as  to  prevent  this  fund  from  being 
so  reduced.  A  statute  of  Pennsylvania 
provided.  In  substance,  that  whenever 
school  taxes  assessed  on  unseated  lands 
should  not  he  paid  by  the  owner  or  own- 
ers thereof,  the  proper  county  commis- 
sioners should  enforce  tbe  collection  there- 
of, and  when  collected  tbe  money  should 
be  paid  to  tbe  district  treasurer  forschool 
purposes,  by  orders  drawn  on  the  county 
treasurer.  A  question  arose  under  this 
act  as  to  whether  or  not  the  county  treas- 
urer should  bo  allowed  his  commissions 
for  collecting  school  taxes  on  unseated 
lands;  and  In  the  case  of  Cameron  Co.  v. 
School-Dlst.,  117  Pa.  St.  149, 11  Atl.  Rep. 
634,  It  was  held  tbat.  Inasmuch  as  tbe 
treasurer,  by  the  act  of  1834,  was  entitled 
to  receive  for  his  services  a  certain  per 
cent,  on  all  moneys  received  and  paid  out 
by  bim,  he  could  retain  his  commissions 
for  collecting  the  school  tax,  and  that  the 
county  was  liable  to  the  school-dibtrlct 
tor  but  the  auiount  of  school  tax,  less  tbe 
commissions  paid.  Tbe  Pennsylvania  act 
does  not.  It  Is  true,  expressly  declare  that 
all  of  the  school  tax  on  unseated  lands 
should  be  paid  over  for  school  pu '-poses, 
but  the  requirement  to  pay  over  the  mon- 
ey is  the  same,  in  effect,  as  a  requirement 
to  pay  over  all  the  money.  The  case  of 
People  V.Wiltshire,  92  111.  260.  is  exactly  In 
point.  By  a  statute  of  Illinoi«)  it  was  pro- 
vided that  the  county  tax  collector 
should  pay  over  to  tbe  township  treas- 
urer, for  school  purposes,  the  full  amount 
of  certain  school  taxes,  and  It  was  held 
tbat  this  meant  he  should  pay  over  tha 
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full  amount  less  bis  coinmisslonB.  Mr. 
Justice  ScHOLFiKLD  remarked  that  the lan- 
guafce  ased  was  imperative,  and,  taken  by 
itHelt,  would  undoubtedly  require  all  this 
fund  to  be  paid  over  without  deduction ; 
but,  inasmuch  as  it  was  provided  by  an- 
other statute  that  county  collectors 
should  be  allowed  a  commission  on  all 
money  collected  by  them,  the  two  stat- 
utes should  be  construed  in  purl  materia, 
and  that,  taken  together,  they  should  be 
held  to  mean  that  the  school  fund,  like  all 
other  funds  collected,  should  be  subject  to 
this  commission.  It  was  further  held  by 
the  Illinois  court  that  "legitimate  com- 
misslons  for  collecting  school  taxes  may 
not  improperly  be  called  'money  raised 
for  school  purposes;'"  and  this  seems  to 
us  by  no  means  a  strained  construction  of 
the  law.  In  the  case  before  us  the  money 
raised  by  taxation  for  school  purposes  in 
the  town  of  Waycross  was  to  be  used  on- 
ly in  establishing  and  maintaining  public 
schools,  for  the  law  so  provided.  But  an- 
other law  of  equal  force  authorized  the 
mayor  and  council  of  Waycross  to  pay  its 
collector  in  whatever  way  they  saw  prop- 
er; and  they  having,  under  the  authority 
uf  this  law,  fixed  bis  compensation  at  10 
per  cent,  upon  all  sums  collected  for 
taxes,  this  provision  was  of  equal  weight 
and  force  with  the  law  providing  for  the 
establishment  of  schools.  Construing  the 
two  together,  as  did  the  supreme  court  of 
Illinois,  they  mean  that  the  school  au- 
thorities of  Waycross  shall  have  the  use 
of  the  school  fund,  lees  the  legitimate  ex- 
pense of  collectinK  it,  and  that  this  very 
expense  is  incurred  for  eatoblishlng  and 
maintaining  these  schools.  While  the 
question  here  decided  may  not  he  entirely 
free  from  ,donbt,  our  conclusion  is  cer- 
tainly supported  by  two  eminently  re- 
spectable decisions,  as  shown,  and  doubt- 
less others  upon  the  same  line  could  be 
found;  and,  on  general  principles,  it  iscer- 
tainiy  fair  that  the  school  fund  should 
bear  the  expense  of  its  own  gathering.  Just 
as  all  other  funds  raised  by  taxation  are 
made  to  do.  In  the  distribution  of  mon- 
ey by  courts,  and  especially  by  courts  of 
equity,  the  same  fair  rule  universally  pre- 
vails; and  no  good  reason  occurs  tons 
why  this  principle  should  not  control  the 
case  before  us.    Judgment  reversed. 


(»  Oa.  mi) 


Hooks  V.  Hatb8. 


(Supreme  Court  of  Oeorgia.    March  10, 18B1.) 

MOKTOAOBS  —  ASSIOKHISNT  —  FOBIOLOSURB  —  FaB- 
TIES — EVIDBNOS  —  NBW  TRIAI.— AMBNDHENT  OF 

Plbadixo. 

1.  The  evidence  having  been  conflicting,  and 
the  court  having  been  satisfied  with  the  verdict, 
there  is  no  error  in  refusing  a  new  trial  on  the 
grounds  that  the  verdict  was  contrary  to  the  law 
and  evidence. 

3.  It  is  too  late  on  a  motion  for  a  new  trial  to, 
for  the  first  time,  complain  of  the  allowance  of 
amendments  to  a  petition  for  foreclosure,  the  one 
adding  a  prayer  for  counsel  fees,  the  other  mak- 
ing the  administrator  of  plaintiff's  assignor  a 
pwty  plaintiff  suing  for  the  use  of  plaintiff. 

3.  Tho  administrator  having  been  made  a 
party  plaintiff,  there  was  no  error  in  allowing 
the  admission  in  evidence  of  the  original  mort- 
gage, though  there  was  no  written  transfer  there- 
of to  plainUO. 


4.  A  witness  not  a  party  or  Interested  in  the 
issae  can  testify  to  a  contract  made  in  Ills  hear- 
ing whereby  defendant's  mortgagee,  sinoe  de- 
ceased, sold  the  mortgage  to  plaintiS. 

5.  As  plaintiff  did  not  claim  to  have  pur- 
chased the  note  and  mortgage  before  they  came 
due,  the  admission  of  his  testimony,  after  the 
making  of  the  mortgagee's  administrator  a  party 
plaintiff,  that  he  was  a  bona  flde  holder  or  the 
note  and  mortgage  before  commencement  of  the 
suit,  ooald  not  prejudice  defendant. 

Error  from  superior  court,  Worth  coan- 
ty ;  BowRR.  Judge. 

Jesse  W.  Waters,  for  plaintiff  In  error. 
D.  H.  Pope,  for  defendant  In  error. 

Simmons,  J.  Iverson L.Ford  commenced 
his  suit  to  foreclose  a  mortgage  against 
J.  T.  Hooks,  In  October,  1888.  The  note 
and  mortgagd  were  payable  to  the  order 
of  E.  F.  Hally,  and  Ford  alleged  that  he 
purchased  the  same  from  Hally  before  the 
latter'B  death.  At  a  subsequent  term  of 
the  court  two  amendments  were  allowed 
to  the  petition  for  foreclosure,  one  adding 
a  prayer  for  a  Judgment  of  10  per  cent, 
counsel  fees,  and  the  other  making  the  ad- 
minlstrator  of  Hally  a  party  plaintiff,  sa- 
Ing  for  the  use  of  1.  L.  Ford.  No  objec- 
tions were  made  to  these  amendments  at 
the  time  they  were  allowed  by  the  court. 
Two  years  after  these  amendments  were 
made,  the  case  was  tried,  and  the  plea 
relied  on  by  the  defendant  was  payment. 
The  Jury  returned  a  verdict  in  fa  ver  of  the 
plaintiff, and  the  defendant  made  amo- 
tion for  a  new  trial  upon  the  several 
grounds  contained  therein,  which  waa 
overruled  by  the  court. 

1.  The  first  and  second  grounds  of  the 
motion  were  the  usual  ones,  that  the  ver- 
dict Is  contrary  to  law  and  the  evidence. 
The  evidence  was  conflicting  as  to  wheth- 
er the  not*  and  mortgage  had  been  paid 
bytliedefendant,  and,  the  Jury  finding  that 
they  bad  not  been  paid,  and  the  court  be- 
ing satisfied  with  their  verdict,  there  was 
no  error  in  refusing  a  new  trial  upon 
these  grounds. 

2.  The  third  and  eighth  grounds  com- 
plain of  the  allowance  of  the  two  amend- 
ments to  the  petition  for  foreclosure,  the 
amendment  asking  for  counsel  fees,  and 
the  amendment  making  Hayes  a  party 
plaintiff,  suing  for  the  use  of  Ford.  These 
two  grounds  of  the  motion  cannot  be  coa- 
sidered,  because  the  record  shows  that 
these  amendments  were  allowed  at  the 
April  term.  1888,  and  no  objection  thereto 
was  at  that  time  made,  or  exception  pen- 
dente lite  filed.  It  was  therefore  too  late  to 
complain  of  their  allowance  by  the  court 
in  the  motion  for  a  new  trial  two  years 
thereafter. 

8.  The  fourth  ground  of  themotlon  com- 
plains that  thecourt  erred  in  allowing  the 
mortgage  from  Hooks  to  Hally  to  be  Intro- 
duced In  evidence.on  thegroundthattbere 
was  no  written  transfer  of  said  mortgage 
from  Hally  to  Ford.  After  the  amend- 
ment, making  Hayes,  the  administrator 
of  Hally,  a  party,  was  allowed,  this  was 
not  a  good  ground  of  objection.  The  suit, 
after  this  amendment,  proceeded  iu  the 
name  of  Hayes,  as  such  administrator, 
and  the  mortgage  was  therefore  admiasl- 
ble  in  evidence. 
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4.  Tbe  fifth  groand  complains  that  the 
court  erred  In  allowing  plaintiff's  witness, 
Bob  Ford,  to  testify  that  Haily  told  him 
that  he  (Hally)  had  sold  the  mortgage  to 
I.  L.  Ford.  Objection  was  made  to  this 
testimony,  on  the  ground  that  it  was  hear- 
say. We  can  see  no  objection  to  tbe  ad- 
ml88i(Mi  of  this  testimony.  Bob  Ford  was 
not  a  party  plaintiff,  appears  to  have 
heea  a  disinterested  witness,  and  was  tes- 
tifying to  a  contract  he  heard  made  be- 
tween Haily  and  I.  L.  Ford.  That  con- 
tract was  treated  b.T  both  parties  and  the 
court asan  issaeon  the  trial, and  weareat 
a  loss  tu  understand  why  Bob  Furd  coald 
not  testify  thereto. 

6.  Tbe  sixth  ground  all^ras  error  in  al- 
lowing the  plaintiff  I.  L.  Ford  to  testify 
that  be  was  a  bona  Ude  holder  of  the  note 
and  mortgage  before  the  institution  of  the 
•olt  to  foreclose  tbe  same.  After  the 
amoidment  making  Hayes  a  party  plain- 
tiff bis  testimony  was  immaterial,  and  did 
DO  danaage  to  the  defendant.  It  was  of 
no  concern  to  him  whether  I.L.  Ford  was 
tbe  owner  of  tbe  mortgage,  or  whether  it 
was  a  part  of  the  assets  of  the  estate  of 
Haily.  and  belonged  -to  Hayes  as  admin- 
istrator. His  defense  was  not  prejndiced 
whether  the  one  owned  It  or  the  other,  as 
Ford  did  not  claim  to  have  purchased  the 
note  and  mortgage  before  tbey  tell  due. 

6.  For  the  reason  given  in  our  comments 
on  the  fourth  ground  there  was  no  error 
in  refnstng  a  new  trial  upon  the  seventh 
ground  of  the  motion,  which  complains 
that  the  court  erred  in  allowing  the  plain- 
tiff Ford  to  testify  that  he  told  Hooks 
bow  he  held  the  note  and  mortgage,  etc., 
the  objection  being  that  the  transfer  of  the 
mortgage  should  be  in  writing. 

Judgment  affirmed. 


MOtk  7M) 


Monroe  ▼.  Stiobb. 


[Su,jrremie  Court  of  Oeorgia.    March  16, 1891.) 

Error  from  superlorcourt.  Ware  county ; 
Atkinson,  Judge. 

J.  L.  Sweat  and  L.  A.  Wilson,  for  plain- 
tiff in  error.  6'.  IV.  Hitcb,  for  defendant  In 
error. 

Bleckley.  C.  .T.  This  case  is  controlled 
by  the  act  of  November  11, 1889,  prescrib- 
ing the  method  of  bringing  cases  to  tbe 
snpieme  court.    Writ  of  error  dismissed. 


a«  N.  C.  1) 

Kennedy  v.  Cromwell. 

iSmpreme  Court  of  North  Carolina.    April  21, 
1891.) 

BiATirrB  or  IiIvitatioxs— Action  or  Ouardian's 
Bond — ^Mabbiaob  o»  Fbmb  Plaxntipf. 

1.  Where  the  caase  of  action  against  ao  ez- 
ecntor,  administrator,  or  guardian  is  for  a  breach 
of  the  bond  it  is  barred,  as  to  tbe  sureties,  after 
Uiree  years  from  the  breach  complained  of. 
Code,  I  IK,  (6.) 

2.  Where  tbe  cause  of  action  Is  to  recover 
tlie  balance  admitted  to  be  due  by  the  final  ao- 
eoont  it  is  barred,  as  to  sureties  on  the  bond, 
after  six  years  from  auditing  and  filing  such  final 
actonnt.    Code,  S  154,  (3. ) 

S.  When  such  final  account  Is  filed,  and  there 
is  ■  demand  and  refusal,  tbe  action  is  barred,  as 
to  both  the  principal  and  sureties  on  said  bond, 
In  three  yeoi*. 


4.  When  such  final  aocornt  Is  filed,  and  there 
is  no  demand  and  refusal,  quoBre,  whether  the 
action  as  to  the  executor,  administrator,  or  guard- 
ian himself  is  barred  in  six  years  or  ten  years. 

5.  When  there  is  no  final  accouut  filed,  sem- 
ble,  that  the  statute  begins  to  run  from  the  ar- 
rival of  the  ward  of  age,  but  whether,  in  such 
case,  three  years  or  ten  years  bars,  quaere. 

6.  When  no  Anal  account  has  t>een  filed,  but 
there,  is  a  demand  and  refusal,  the  statute  bars 
In  three  years  thereafter,  as  to  the  principal  as 
well  as  the  sureties. 

7.  When  the  statute  begins  to  run,  the  subse- 
quent marriage  of  the  feme  plaintiff  will  not 
stop  it 

HsBBiMON,  0.  J.,  dissenting. 
(SyUabua  by  the  Court.) 

Appeal  from  superior  court,  Edgecombe 
county ;  Spier  Whitaker,  Judge. 

G.  M.  T.  Fountain  and  H.  L.  Staton, 
for  appellant.  Joba  L.  Bridgers,  for  ap- 
pellee. 

Clark,  J.  Tbe  Code,  §  154,  (2.)  bars  an 
action  against  an  executor,  administrator 
or  guardian  on  bis  official  bond  within 
six  years  after  filing  his  audited  final  ac- 
count: while  by  tbe  Code,  §  155,  (6,)  an  ac- 
tion against  tbe  sureties  on  such  bund  is 
burred  within  three  years  after  breach 
complained  of.  As  the  action  on  the  offi- 
cial bond  necessarily  embraces  the  sure- 
ties, it  would  seem  that  the  distinction  is 
that,  where  the  final  account  Ss  filed  ad- 
mitting a  balance  to  be  due,  but  no  breach 
is  alleged,  such  balance,  as  to  tbe  sureties, 
is  conclusively  presumed  to  be  paid  over 
after  tbe  lapse  nf  sis  years  if  the  Rtatute 
of  limitations  is  pleaded ;  whereas,  if  a 
breach  is  alleged  before  or  after  filing  final 
account,  as  a  devastavit,  a  failure  tu  file 
final  account,  a  demand  and  refusal  to 
pay  balance  due  by  final  account,  or  any 
other  breach  of  the  bond,  the  sureties  are 
discharged  by  a  delay  to  sue  foriiiorethan 
three  years  after  the  breach  which  Is  com- 
plained of  as  the  cause  of  action.  Norman 
T.  Walker,  101  N.  C.  24,  7  8.  E.  Kep.  46». 
When  the  executor,  administrator,  or 
guardian  files  his  final  account,  and  there 
is  a  demand  and  refusal,  tbe  action  an  to 
him  Is  barred  In  three  years.  Wyrick  v. 
Wyrick,  106  N.  C.  84,  10  S.  E.  Rep.  916. 
When  he  files  such  final  account,  and  there 
is  no  demand  and  refusal,  whether  the  ac- 
tion is  barred  as  to  him  in  six  years  under 
the  Code.  §154,  (2,)  (Vaughan  v.Hlnes,8rN. 
C  445,)  or  in  ten  years  by  virtue  of  the 
Code,  §  158,  (Wyrick  v.  Wyrick,  supra,)  we 
are  not  called  on  to  decide  in  the  present 
case.  Here,  though  one  annual  account 
was  filed,  no  other  was  subsequently  filed, 
nor  any  final  account.  Undersuchcircum- 
Btances,  whether  or  not  there  Is  an  un- 
closed express  trust  ngaiuRt  which  no  stat- 
ute runs  was  left  an  open  question  by 
Pearson,  J., In  Hamlin  v.  Mehane,  1  Jones, 
Eq.  18;  but  Smith,  O.  J.,  intimates  strong- 
ly, in  Hodges  v.  Council,  86  N.  C.  186.  that 
even  in  such  case  the  cause  of  action  nc- 
crnpd  upon  the  ward  becoming  of  age,  and 
that  it  would  be  at  least  barred  by  the 
lapse  of  ten  years,  (Code,  §  108,)  and  possi- 
bly In  three  years;  citing  Ang.  Lim.  §§  174, 
178.  In  Wyrick  v.  Wyrick,  supra,  the 
court.  (Sbbpberd,  J..)  say  that  "it  was 
the  evident  purpose  of  the  Code  to  pre- 
scribe a  period  of  limitatiunB  to  all  actions 
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'Whatsoever,  and  thus  make  It  a  complete 
8Ta  tu  te  ol  reposf. "  Whether  the  liinlta  tlon 
Ib  three  years  orten  years  it  runs  from  the 
ward's  majority,  when  no  final  account 
ban  been  tiled,  and  there  has  been  no  de- 
mand and  refusal.  lu  the  present  eatie  there 
was  a  demand  and  refusal.  This  pat  an 
end  to  the  trust  of  itself,  if  it  was  not  be- 
fore terminated  by  the  ward's  becoming 
of  age,  and  capable  of  suing.  The  rela- 
tion of  the  parties  became  adversary  by 
the  demand  and  refusal,  and  it  is  clear 
that  the  action  would  be  barred  by 
a  delay  to  sue  within  three  years  there- 
after. RobertPon  v.  Dunn,  87  N.  C.  lUl ; 
Woody  v.  Brooks.  102  N.  C.  334.  9  S.  E. 
Rep.  294;  County  Board  ol  Education  v. 
State  Board  of  Education,  107  N.  C.  866, 13 
S.  E.  Rep.  452.  In  the  present  case,  the 
facts,  as  found  by  the  referee  and  the  find- 
ings approved  by  the  court,  are  that  the 
guardian  qualified  In  1801,  made  his  re- 
turns in  18(S2,  has  made  none  since,  and 
filed  no  final  account.  The  ward,  the 
plaintiff,  married  In  1872,  and  became  of 
age  August,  1873,  before  which  time  her 
husband  had  died.  Slie  married  again  in 
1879.  In  September  and  October,  1877,  the 
plaintlH  wrote  her  former  guardiau,  say- 
inir.  In  substance,  that  she  hoped  some- 
thing was  due  her,  and  asking  him  to  send 
It.  To  these  letters  the  guardian  replied 
that  be  bad  expended  for  her  more  than 
was  due  her.  This  was  a  demand  and  re- 
fusal,—a  denial  of  any  liability  or  trust  in 
respect  to  the  plaintiff.  This  action  was 
b^un  24th  September,  1888.  This  was 
more  than  15  years  after  the  plaintiff  be- 
came of  age,  being  then  discovert,  and 
more  than  10  years  after  the  demand  and 
refusal.  The  statute,  having  begun  to 
run,  could  not  be  stopped  by  the  subse- 
quent marriage  of  the  plaintiff.  In  any 
aspect  of  the  case  the  claim  of  the  plaintiff 
was  barred  by  the  statute  of  limitations, 
and  the  court  below  should  have  dis- 
missed tliA  action.    Error. 

Mbrrimon,  C.  J.,  (dlssentinic-)  I  am  of 
opinion  that  the  plaintiff's  cause  of  action 
is  not  barred  by  any  statu  tenf  limitation. 
The  intestate  of  the  defendant  was  her 
guardian,  a  trustee  of  an  express  trust, 
which  has  never  been  closed,  as  rc(i  ulred  by 
the  statute  pertinent  (Code,  §§  1617-1819) 
or  otherwise;  nor  did  the  Intestate  atany 
time  deny  or  disavow  the  trust.  In  such 
case  no  statute  of  limitation  applies.  In 
Grant  v.  Hughes.  94  N.  C.  231,  the  court 
say:  "The  action  is  not  brought  upon  the 
ofljcial  bond  as  administrator  of  thetesta- 
tor  o!  the  defendant.  It  Is  brought  to 
compel  an  account  and  settlement  of  the 
estate  of  the  intestate  of  the  plaintiff  In 
his  hands  In  his  life-time.  He  was  a  trus- 
tee of  an  express  trust,  and  the  statute  of 
limitations  did  not  apply."  This  case 
was  afterwards  cited  in  Woody  v.  Brooks, 
102  N.  C.  334,  9  S.  E.  Rep.  294,  with  approv- 
al, and  the  late  Chief  Justice  Smith  said, 
among  other  things:  "Until  a  final  ac- 
count Is  filed  and  audited  there  can  be  no 
bar;  nor  is  there  any  as  to  a  balance  ad- 
mitted to  be  due  by  such  final  account,  un- 
less the  executor  or  administrator  can 
show  that  he  has  disposed  of  it  in  some 
way  authorized  by  law,  or  unless  there 
has  been  a  demand  and  refusal  to  pay  such 


admitted  balance,  in  which  case  the  ao> 
tlon  is  barred  in  three  years  after  such  de- 
mand and  refusal. "  In  this  case  the  intes- 
tate never  accounted  by  filing  any  final 
account.  There  was  uo  admitted  balance, 
nor  did  be  ever  come  to  an  account  or  set- 
tlement In  any  way  with  the  plaintiff. 
This  express  trust  remains  to  this  day  un- 
closed. Other  decisions  to  the  like  effect 
might  be  cited.  Furthermore,  in  myjudg- 
ment,  there  was  no  suSicient  evidence — 
none  that  should  be  treated  as  evidence — 
of  a  demand  on  the  part  of  the  plaintiff 
upon  the  Intestate,  her  guardian,  that  he 
come  to  an  account  and  settlement  with 
her,  and  a  refusal  on  his  part  to  do  ao. 
The  intestate  of  the  defendant  was  the 
plaintiff's  guardian,  and  her  uncle— he  had 
never  accounted  as  such— had  neglected 
to  state  and  file  accounts  as  the  statute 
required.  Twice  she  wrote  him,  saying,  in 
substance,  that  she  hoped  there  was  some- 
thing due  her  as  his  ward.  He  simply  said 
hastily  in  reply  that  she  had  already  re- 
ceived more  than  was  due  her.  What 
she  thus  said  could  not  fairly— especially 
in  view  of  the  relations  of  the  parties — be 
treated  as  a  demand  for  a  settlement,  nor 
what  the  intestate  said, — a  refusal  to  ac- 
count. The  parties  had  not  reached  the 
point  of  demand  on  one  side  and  refusal 
on  the  other.  The  plaintiff  did  not  say  or 
mean  to  say,  "You  owe  me,  and  Idemand 
a  settlement;"  nor  did  the  guardian  say, 
or  Intend  to  say,  "  I  do  not  owe  you.  I 
will  not  account  with  yon.  Seek  your  le- 
gal remedy,"— or  the  substance  of  that. 
The  language  was  not  fairly  that  of  de* 
mand  and  refusal.  In  such  cases  the  de- 
mand and  refusal  should  be  clear  and  un- 
mistakable. Here  the  plaintiff  was  tbe 
niece  of  her  guardian.  She  simply  made 
a  timid  inquiry  and  request  of  the  latter. 
He  did  not  say,  "I  am  ready  to  account 
with  you, "  as  be  ought  to  have  done,  and 
was  bound  to  do;  no  doubt,  because  he 
did  not  understand  that  a  demand  of  set- 
tlement was  made  upon  him.  The  guard- 
ian was  derelict, — never  accounted.  The 
plaintiff  was  truthful  and  confiding,  and 
hence  loses  any  sum  due  her.  I  do  not 
think  tbe  law  so  Intends. 


am  N.  C.  724) 

Taylor  v.  Sikbs. 
(Supreme  Court  of  Iforth  CaroUrui.  May  B,  1891. ) 
Wirs'B  Sbpabatb  Estatb— Cok-trol  bt  Hcsbano. 
1.  At  common  law  a  husband  m^,  as  between 
himself  and  bis  wife,  treat  tbe  wife's  ohoses  in 
action  as  his  property,  and  constitute  himself,  In 
respect  to  them,  a  trustee  for  her  benefit. 

3.  If  be  can  do  tills,  be  may  also  unite  with  hex 
in  their  disposition,  and,  where  this  has  been 
actually  done,  tbe  proceeds  cannot  be  recovered 
back  by  either  of  them. 

(SyUabus  try  the  Court.) 

Appeal  from  superior  court,  OranTill« 
county;  James  C.  MacR as,  Judge. 

Edwards  &  Batcbelor,  for  appellant. 
R.  H.  Battle  and  M.  V.  Lanier,  for  ap- 
pellee. 

Shepherd,  J.  Conceding  that  this  case 
Is  governed  by  the  laws  of  Maryland,  and 
assuming,  as  we  must  do.  in  the  absence 
of  proof  to  the  contrary,  that  the  common 
law  prevails  in  that  state,  we  are  never. 
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tbeless  anable  to  see  how  the  plaintiff  can 
recover.  The  finding  of  the  Jadge  is  a  lit- 
tle obBcnre  as  to  whether  the  feme  plain- 
tiff had  any  interest  iu  the  money  on  de- 
posit in  the  bank.  His  honor  might  very 
well  have  tonnd  upon  her  declarations 
made  in  the  presence  of  the  husband,  to- 
getberwith  the  othercircamstances  in  evi- 
dence, that  she  did  not  own  any  part  of 
tbe  said  fund;  and  we  are  inclined  to 
think  that  the  case  upon  appeal  is  sus- 
ceptible of  the  construction  that  such  was 
bis  conclusion  as  a  matter  of  tact.  Put- 
tiog  this  aside,  however,  and  granting 
thfc  husband's  right  to  thn  money  Jare 
marlH,  it  Is  well  settled  that,  instead  of 
exercising  his  right  to  the  fund,  he  could 
have  treated  it  as  the  wife's,  and  consti- 
tuted himself  a  trustee  in  respect  to  it  for 
her  benefit.  See  Bean  v.  Brldgers,  ante, 
112.  (decided  at  this  term,)  and  the  cases 
there  cited.  If  he  could  have  done  this, 
he  could  surely  have  united  with  her  in  its 
disposition;  and  this  he  substantially  did 
by  permitting  her  to  relinquish  her  appar- 
ent right  to  it.  The  agreement  has  been 
executed,  and  we  can  see  nothing  in  the 
case  wbich  entitles  either  of  the  plaintiffa 
to  recover  back  the  money  which  they 
have  voluntarily  paid  to  the  defendant. 
The  exceptions  as  to  the  admissibility  of 
testimony  were  not  pressed  in  this  court, 
and  weueed  not  consider  them.  The  Judg- 
ment ia  aSirmed. 

m  N.  C.  612)  

Randall,  v.  Richmond  &  D.  R.  Co. 

{Supreme  Court  of  North,  CaroUma.    April  28, 
1891.) 

COMMOK  C^BRTEBS— PkEPATMENT  O*  FbUOHT— 
BVIDBNCB. 

L  Under  Code  N.  C.  i  1968,  providinR  that 
mnmon  carriers  may  require  prepayment  of 
beight  in  all  cases,  a  railroad  company  may  law- 
loll;  refuse  to  receive  freight  offered  by  a  connect- 
iag  railway  company  without  prepayment,  though 
itaoes  not  demand  prepayment  of  others,  if  the 
Eunnecting  railroad  has  notice  that  prepayment  is 
reqnired. 

8.  In  an  action  for  damages  for  refusal  to 
teoeire  from  a  connecting  line  without  prepay- 
ment freight  billed  to  a  certain  flag  station,  de- 
lendant  may  show  that  it  had  a  fixed  reflation 
reqairin^  prepayment  on  all  freight  consigned  to 
Uiat  station,  and  that  both  plaintiff  and  the  con- 
nctiiig  line  knew  of  that  fact. 

Appeal  from  superior  court,  Madison 
county:  Bbown,  Judge. 

Action  by  J.  W.  Randall  against  the 
Bichraond  &  Danville  Railroad  Company 
or  refusal  to  receive  freight. 

f.  H.  Basbee,  for  appellee. 

CI.ARK,  J.  A.  common  carrier  can  de- 
mand prepayment  of  freight  from  any  one 
and  to  any  station.  Code,  S  19W;  Allen 
v.  Railroad  Co.,  100  N.  C.  897,  0  S.  E.  5ep. 
105.  That  the  defendant  made  a  general 
Kgnlation  that  it  would  require  prepay- 
ment on  all  freight  to  a  flag  station  (at 
wbich  there  was  no  agent)  was  not  only 
reasonable,  but  was  a  matter  entirely 
within  the  defendant's  powers.  A  com- 
mon carrier  may  require  prepayment 
from  any  shipper,  at  its  choice,  though 
It  may  not  require  it  from  others.  Allen 
*■  Railroad  Co.,  supra.  It  should  appear, 
however,  that  the  plaintiff  or  his  forward- 
ing; agent,  the  first  company,  had  notice 
that  prepayment  was  required.    This  the 


defendant  was  not  improperly  allowed  to 
do  by  showing,  as  it  did,  that  all  freight 
to  this  station  was  required  to  be  prepaid, 
and,  further,  by  the  plaintiff  himself  that 
he  knew  of  such  regulation.  It  was  also 
in  evidence  that  notice  was  given  to  the 
East  Tennessee,  Virginia  &  Georgia  Rail- 
road, who  were  the  agents  of  plaintiff  for 
forwarding  the  freight  beyond  its  own 
line.  A  witness  introduced  for  defendant 
testified  that  the  defendant  did  not  accept 
tbe  freight  from  the  East  Tennessee,  Vir- 
ginia &  Georgia  Railroad  till  February 
28th,  aud  that  it  was  shipped  the  next 
day.  The  two  companies  wereuot  shown 
to  be  under  tbe  same  management,  but 
were  simply  connecting  roads.  The  de- 
fendant was  not  required  to  receive  freight 
from  the  East  Tennessee,  Virginia  &  Geor- 
gia Railroad  for  shipment  without  pre- 
payment of  freight,  any  more  than  from 
any  one  else.  It  is  in  evidence,  and  not 
contradicted,  that  the  defendant  notified 
such  company  that  it  required  prepay- 
ment, and,  when  it  was  satisfied  in  that 
regard,  that  it  immediately  received  and 
promptly  shipped  tbe  freight.  If  the  East 
Tennessee,  Virginia  &  Georgia  Railroad  re- 
ceived prepayiiient  of  freight  for  shipment 
over  both  lines,  and  negligently  failed  tc 
prepay  the  defendant,  as  required  by  its 
regulations,  and  the  plaintiff  has  suffered 
damage  by  the  consequent  detention,  be 
must  look  to  the  company  who  received 
his  money,  and  with  whom  he  contracted 
for  tbe  shipment.  Mount  Pleasant 
Manufg  Co.  v.  Cape  Fear,  etc.,  R.  Co.,  106 
N.  C.  207,  10  S.  E.  Rep.  1046.  The  court 
properly  instructed  the  jury  that  there 
was  no  evidence  that  the  defendant  re- 
ceived the  freight  until  February  28th,  and 
to  find  the  Issues  in  favor  of  tbe  defendant. 
No  error. 


aw  N.  c.  eis) 
Meredith  v.  Richmond  &  D.  R.  Co. 

(Su/preme  Ccnurt  of  North  OaroUna.    April  96, 
1891.) 

lUiutoAD  CoMPAimig — Personal  Injuries  —  Box 
ON  Track — Contributory  Neolioenob. 

1.  In  an  action  against  a  railroad  company 
for  personal  injuries,  plaintiff,  a  bright  boy  of 
IS,  snowed  that  what  had  previously  b^n  a  high- 
way had  been  tilled  for  a  consideiable  distance 
by  defendant's  tracks;  that  while, walking  there- 
on be  passed  a  train  going  in  the  opposite  direc- 
tion, and,  seeing  another  coming  along  the  track 
on  which  he  was  walking,  he  stepped  off,  and 
was  struck  and  injured  by  the  backing  of  tho  firs* 
train,  which  he  did  not  see.  Held  contributory 
negligence,  and  plaintiff  was  properly  nonsnited. 

2.  Actual  or  implied  license  by  a  railroad 
company  to  use  as  a  foot-way  its  tracks,  laid  on 
what  was  previously  a  highway,  does  not  relieve 
a  pedestrian  of  the  duty  of  exercising  care. 

8.  Where  a  boy  13  years  old,  and  "apparently 
capable  of  appreciating  the  peril  of  his  situation,* 
is  walking  on  the  track  in  front  of  a  locomotive, 
and  there  is  an  opportunity  for  him  to  avert  the 
danger  bv  stepping  off,  tbe  engineer  is  Justified 
in  Msuming  lliat  he  will  step  off. 

Appeal  from  superior  court,  Madlsoo 
county;  Philips,  Judge. 

Action  by  W.  J.  Meredith  against  thf 
Richmond  &  Danville  Railroad  Company 
for  damages  for  personal  injuries.  The  de 
fendant  company,  in  constmcting  Its  road 
from  Hot  Springs  to  Paint  Rock,  had  used 
what  had  previously  been  the  public  high 
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way,  and  jast  below  Hot  Springs  bad  put 
In  twu  side  tracks  In  addition  to  the  main 
line,  extendInK  some  distance  down  the 
road.  The  plaintiff,  W.  J.  Meredith,  who 
sues  by  his  next  friend,  Nichols  Meredith, 
bis  father,  was  shown  by  all  of  the  wit- 
nesses to  be  a  bright  boy,  about  13  years 
old.  In  going  from  the  bouse  of  hisfatbcr 
to  Hot  Springs  he  was  compelled  to  pass 
along  the  defendant's  road,  where  the 
three  tracks  were  laid  down,  and  at  a 
abort  distance  on  either  side  of  said  tracks 
there  were  lines  of  wire  fence.  When  on 
the  way  from  bis  father's  house  to  Hot 
Springs  be  passed  a  train  apparently 
beading  towards  Paint  Bock,  and  not 
long  after,  seeing  another  train  coming 
from  Hot  Springs  in  his  front  on  the  track 
on  which  be  was  walking,  he  stepped  over 
to  the  side  track  on  which  the  train  first 
seen  by  him  was  running,  bat  failed  to  see 
it  approaching  him  from  his  rear  till  it 
ran  against  and  injnred  him.  He  might 
have  stepped  off  the  track  and  avoided  the 
injury,  bad  he  seen  the  train  coming  up 
behind  him.  He  was  struck  by  the  engine, 
and  his  arm  was  crushed,  and  afterwards 
.  amputated.  When  the  plaintiff  rested  his 
case  the  Judge  instructed  the  jury  that  he 
conidnot  recover.  The  plaintiff  submitted 
to  Judgment  of  nonsuit,  and  appealed. 
F.  H.  Buabee,  for  appellee. 

ATRRT,  J.,  (after  stating  the  factn  as 
above.)  Where  the  engineer  In  charge  of 
a  moving  engine  sees  a  human  being  walk- 
ing along  the  track  in  front  of  it.  if  such 
person  is  unknown  to  blm,  and  is  appar- 
ently old  enough  to  understand  the  neces- 
sity tor  care  and  watchfulness,  under  such 
circumstances,  the  engineer  may  act  upon 
the  assumption  that  he  w'll  step  off  the 
track  In  time  to  avoid  injury.  McAdoo  v. 
Railroad  Co.,  105  N.  C.  140. 11  S.  E.  Rep. 
316;  Parker  v.  Railroad  Co.,  86  N.  C.  221. 
The  witnesses  concur  In  the  statement 
that  the  boy  who  was  injured  was  an  in- 
telligent youth,  about  13  years  old.  In 
the  absence  of  knowledge  or  information 
to  the  contrary,  the  engineer  was  justified 
in  supposing  that  be  would  look  to  his 
own  safety  even  when  trains  were  moving 
on  three  parallel  tracks,  if  there  was  man- 
ifestly an  opportunity  to  escape  by  walk- 
ing across  the  rail  to  the  neighboring  side 
track.  Daily  v.  Railroad  Co..  106  N.  C.  301, 
11  S.  £.  Rep.  320.  The  fact  that  there  was 
then  no  other  possible  route  for  persons 
walking  from  Paint  R<K-k  to  Hot  Springs, 
would  not  relieve  a  man  or  boy  of  bis  age. 
endowed  with  reason  and  the  instinct  of 
self-preservation,  from  the  duty  of  watuh- 
folnees,  when  he  roust  know  and  sbouid 
be  always  mindful  that  carelessness  will 
expose  him  to  danger.  Actual  or  implied 
license  from  the  railroad  company  to 
nse  the  track  as  a  foot-way  would  not 
relieve  him  from  the  consequences  of  fall- 
ing to  exercise  ordinary  care.  The  license 
to  use  does  not  carry  with  it  the  right  to 
obstruct  the  road  and  impede  the  passage 
of  trains.  McAdoo  v.  Railroad  Co.,  supra. 
Where  the  engineer  knows  the  person  on 
the  track,  and  has  knowledge  or  informa- 
tion that  he  Is  of  nnsoand  mind,  or  so 
deaf  that  he  cannot  hear  an  approaching 
train,  or  where  the  engineer  sees,  or  can. 


by  ordinary  care  and  watchfulness,  dis- 
cover, that  a  human  being  is  apparently 
lying  asleep,  or  helplessly  drunk,  or  an  an- 
imal or  wagon  is  entangled  on  the  track 
in  his  front,  even  at  a  public  crossing,  he 
cannot  relieve  the  company  of  liabilty  for 
injury  caused  by  running  over  the  person 
or  animal,  except  by  showing  that  be 
promptly  used  every  available  means, 
short  of  imperiling  the  lives  of  passengers 
on  his  own  train,  to  avert  the  danger. 
Deans  v.  Railroad  Co.,  107  N.  C.  686. 12  S. 
E.  Rep.  77;  Bullock  v.  Railroad  Co.,  105  N. 
C.  189, 10  S.  E.  Rep.  988;  Cariton  v.  Rail- 
road Co.,  104  N.  C.  3G5, 10  S.  E.  Rep.  516. 
The  same  rule  applies  where  the  Injury  has 
been  done  to  a  child  apparently  too  small 
to  understand  the  danger,  and  where  the 
engineer,  bad  be  kept  a  proper  lookoat, 
might  have  averted  it  without  peril  to  pas- 
sengers. The  boy  tsjnred  was  described 
by  witnesses  as  bright  and  "smart." 
but,  if  he  was  apparently  capable  of  ap- 
preciating the  peril  of  his  situation,  it  is 
sufficient  to  relieve  the  servants  of  the 
company  from  the  imputation  of  careless- 
ness In  assuming  that  he  would  step  aside 
before  the  engine  reached  him.  Considera- 
tions of  public  policy,  such  as  the  reason 
able  demandforthe  speedy  transportation 
of  mails,  and  a  proper  regard  for  the  safe- 
ty of  passengers,  forbid  that  trains 
should  be  stopped  for  trivial  causes,  or 
that  the  lives  of  those  on  board  should  be 
put  in  Jeopardy  even  to  avert  manifest 
danger  to  otliers.  We  concur  with  the 
judge  below  in  the  opinion  that  the  plain- 
tiff was  not  entitled  to  recover  because, 
by  the  undisputed  facts,  considered  in  any 
phase  presented  by  tliem,  the  plaintiff  waa 
negligent  in  falling  to  nee  the  train  ai>- 
proachinghlm  frombehlnd,  while  the  serv- 
ant of  the  defendant  was  not  in  fault  la 
acting  on  the  belief  that  plaintiff  would 
move  out  of  the  way  of  the  engine  before  It 
should  reach  him.  There  is  no  error.  The 
judgment  Is  affirmed. 

.  a08  K.  C.  377) 

Taylor  v.  Sharp. 

(Supreme  Court  of  North  CaroWna.   April  21, 

1S91.) 

CoNFUor  or  Laws— Contbaot  bt  Mai»«im»  Wo 

MAN. 

1.  Where  a  married  woman  enters  into  » 
contract  in  a  state  by  the  laws  of  which  she  may 
contract  as  if  nnnuuried,  and  salt  is  brought  In 
a  stute  in  which  she  is  subjeoted  to  the  oommon- 
law  disability  of  coverture,  and  it  appears  that 
she  was  at  the  commencement  of  the  suit  and  has 
since  been  a  resident  of  the  latter  state.  It  will 
be  presnmed  that  at  the  time  of  the  contract  she 
was  domiciled  in  the  state  In  which  it  was  made, 
and  the  contract  will  be  enforced  against  her. 

2.  Under  Laws  N.  Y.  1884,  c.  881,  providing 
that  a  married  woman  may  contract  as  if  she 
were  a  fevM  sole  except  where  the  oontraot  la 
made  with  her  husband,  she  is  t)ound  by  the  in- 
dorsement of  a  note  executed  by  her  husband  to 
her  order,  and  by  her  indorsed  for  his  accommo- 
dation.   Bank  V.  Sniffen,  7  N.  Y.  Supp.  6S0. 

Appeal  from  superior  court.  Rocking* 
bam  county;  Bymim,  Judge. 

This  was  a  suit  on  two  notes  executed 
tn  the  state  of  New  York  by  Thomas 
Sharp  to  his  wife,  Gertrude,  and  by  her  In- 
dorsed to  the  plaintiff.  8be  answered 
that  she  Indorsed  the  notes  for  the  accom. 
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raodation  and  at  tbe  Bolicltotion  of  her 
hosbaod.and  under  akind  of  matrimonial 
coercion,  and  without  any  consideration 
whatever  to  her  thereunto  movini;,  and 
withont  any  benefit  to  ber  separate  estate 
thereby  arising,  and  this  to  the  lull  knowl- 
e<lge  of  the  plaintiff.  It  was  also  averred 
tbeit,  when  the  action  was  commenced^ 
sbe  was  and  still  is  a  resident  and  citisen 
of  the  state  of  North  Carolina.  The  plain- 
tiff replied  that  the  notes  were  Indorsed  by 
ber  to  ^ve  credit  to  ber  husband,  "and 
she  bad  the  legal  right  to  do  so  under  tbe 
laws  of  the  state  of  New  York,  and  she 
thereby  rendered  herself  and  her  separate 
estate  as  liable  as  though  she  was  a  fyme 
sole. "  At  the  trial  the  plaintiff  introduced 
Laws  N.  T.  1884,  c.  881,  providing  that  a 
married  woman  may  contract  as  i(  she 
were  a  feme  sole,  except  where  the  con- 
tract Is  made  with  her  husband.  No  oth- 
er evidence  was  offered.  Under  the  direc- 
tion of  the  court,  the  jury  returned  a  ver- 
dict for  the  plaintiff.  There  was  a  Judg- 
ment on  the  verdict,  and  Gertrude  Sharp 
appealed. 

Mebane  &  Scott,  for  appellant.  Haj^- 
wood  <fi  Hnywood,  for  appellee. 

8BBPHRRO,  J.  The  single  question  pre- 
sented in  this  appeal  is  whether  tbe  judg- 
ment rendered  by  bis  honor  was  au- 
thorized by  tbe  facts  appearing  in  the  rec- 
ord. It  Is  a  general  principle  that  all  mat- 
ters bearing  upon  the  execution,  the  inter- 
pretation, and  the  validity  of  a  contract 
are  to  be  determined  by  the  law  of  the 
place  where  the  contract  Is  made,  and,  it 
valid  there,  it  is  valid  everywhere.  Wat- 
son ▼.  Orr,  8  De  v.  163;  Davis  V.Coleman, 
7  Ired.  424;  Anderson  v.Doak.lO  Ired.  295; 
Scndder  r.  Bank,  91  V.  H.  406.  An  excep- 
tion, bo  wever,  is  maintained  by  some  of  tbe 
continental  jurists  as  to  the  capacity  of  a 
contracting  party,  and  they  generally 
hold  that  the  Incapacity  of  tlie  domicile 
attaches  to  and  followB  the  person  wher- 
ever be  may  go.  This  is  not,  says  Mr. 
Justice  Story,  (Confl.  Laws,  103,  104.)  the 
doctrine  of  tbe  common  law;  and  Gray, 
0.  J.,  in  Milliken  v.'  Pratt,  125  Mass.  374, 
after  an  elaborate  examination  of  tbe 
question,  concludes  that  the  general  cur- 
rent of  English  and  American  authorities 
is  in  favor  of  holding  that  a  contract, 
which  by  tbe  law  of  tbe  place  is  recognised 
as  lawfully  made,  by  a  capable  person,  Is 
valid  everywhere,  although  the  person 
would  not,  under  the  law  of  tbe  domicile, 
be  deemed  capable  of  making  it.  This 
principle  has  been  doubted  in  the  case  of  a 
married  woman,  where  her  contract, 
made  in  another  state,  is  sought  to  be  en- 
forced in  the  state  of  her  domicile,  where, 
by  tbe  laws  of  such  state,  she  Is  under  a 
complete  common-law  dlBability  to  make 
any  contract  whatever.  The  question, 
however,  does  not  arise  in  the  present 
case,  as  there  is  nothing  to  show  that  the 
feme  defendant  was  domiciled  In  this  state 
at  the  time  of  the  execution  of  the  con- 
tract sued  upon.  In  the  absence  of  any- 
thing to  tbe  contrary,  the  law  presumes 
that  she  was,  at  the  date  of  the  contract, 
a  resident  of  tbe  state  where  it  was  made. 
Tfie  contract  was  executed  in  New  York, 
and  under  the  laws  of  that  state  (Acta 


1'8M)  a  married  woman  may  contract  as 
if  she  were  feme  sole,  except  where  the  con- 
tract is  made  with  her  husband.  This 
contract  was  not  made  with  her  husband, 
within  the  meaning  of  the  act  above  men- 
tioned, (Bank  v.  Sniffeu,  7  N.  Y.  Supp. 
520,)  and  was  therefore  valid  where  made. ' 
It  Is  well  settled  that  our  courts  will  en> 
tertain  personal  actions  between  citizens 
of  other  states  where  juriadiction  has  been 
obtained  by  service  of  process  within  our 
limits,  (Code,  §  192,)  and  we  are  unable  to 
see  how  the  delendant,  by  a  mere  change 
of  residence,  can  rid  herself  of  liability  up- 
on the  contract  in  question.  2  Pars.  Cont. 
576.  We  have  very  carefully  examined  the 
anthorities  cited  by  the  defendant's  coun- 
sel, but  they  fall  to  convince  us  that  in 
sustaining  the  judgment  we  are  contra- 
vening any  well-settled  public  policy  in  this 
state  in  reference  to  the  laws  of  married 
women.  Many  phases  of  the  general  sub- 
ject (not  free  from  difficulty)  were  present- 
ed by  the  counsel,  but  we  have  purposely 
abstained  from  their  discussion,  as  they 
are  not  directly  presented  by  the  record. 
We  simply  decide  that  we  are  of  the  opin- 
ion that  this  particular  judgment  should 
be  affirmed. 


(lOS  N.  a  631) 

Ho  USER  V.  McOiNNis  et  al. 

(Supreme  Court  of  North  Carolina.   April  81, 
1891.) 

ABST79kP8n>— HoNST  Paid  to  DsrEnsiJiT's  TTss. 
Plaintiff  was  th^  clerk  of  an  agent  for  an 
express  company.  He  received  a  money  package, 
and  delivered  it  to  the  consignee,  but  neKlected 
to  take  a  receipt.  The  latter  having  denied  re- 
ceiving the  package,  tbe  agent  was  required  by 
the  express  company  to  make  g<x>d  the  loss. 
FlaintilT  paid  tbe  money  to  tbe  agent,  who  sent 
it  to  the  consignor,  and  the  latter  credited  it  on 
his  account  againist  the  consignee.  Seld,  in  a 
salt  to  which  the  agent,  the  consignor,  and  the 
consignee  were  made  parties,  that  the  consignee 
was  liable  to  the  plaintiff  for  the  money  paid  by 
him. 

This  was  a  civil  action  heard  upon  de- 
murrer of  the  defendant  P.O.  Beam  at  the 
spring  term,  1891,  of  the  superior  court  of 
Gaston  county,  before  Mkrbimon,  Judge. 
The  complHint  was  as  follows:  "That 
heretofore,  to-wit,  on  tbe  25th  day  of  No- 
vember,  1887,  the  defendant  W.  J.  McQin- 
nlH  was  .  the  agent  at  Cherry vilie  of  the 
Southern  Express  Company,  a  corpora- 
tion doing  business  as  a  common  carrier 
between  the  towns  of  Shelby, In  Cleveland 
county,  N.  C,  and  the  town  of  Cherryvllle, 
in  Gaston  county,  N.  C,  and  plaintiB  was 
on  said  day  acting  as  clerk  or  agent  of 
said  defendant  In  the  transaction  of  tbe 
business  of  said  express  company  at  Cher- 
ryvllle ;  he,  the  said  defendant  McGlnnls, 
bieing  on  said  day  absent  from  Cherryvllle, 
engaged  In  other  business.  (2)  That  on 
said  25th  November,  1887,  plaintiB,  In  the 
course  of  bis  business  as  such  clerk  or 
agent,  and  while  defendant  McGlnnls  was 
still  absent,  received  a  package  contain- 
ing five  hundred  dollars  In  currency  from 
said  express  company,  the  same  having 
been  transmitted  by  the  defendant  B.  Sf. 
Humphreys  from  the  said  town  of  Shelby, 
through  said  express  company,  to  the  de- 
fendant P.  O.  Beam,  at  Cherryvllle.  (3) 
That  immediately  upon  the  receipt  of  the 
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liarkage,  and  without  entering  the  same 
on  the  book  of  the  said  exprPBs  company, 
kept  at  Cherry ville,  known  as  the  '  Deliv- 
ery Book,'  plaintiti  carried  and  delivered 
said  package  of  $500  to  the  defendant  P. 
C.  Beam,  without  taking  the  receipt  of 
Bald  Beam  therefor,  intending  afterwards 
to  make  the  proper  entry  on  said  book 
and  take  the  same  to  Beam,  and  obtain 
bis  receipt  thereon  for  Bald  package,  as 
was  frequently  done  at  said  ofBce;  but 
plaintiff  wholly  forgot  to  make  said  entry 
or  to  take  such  receipt.  (4)  That  after- 
wards, to-wlt,  on  the  22(1  day  of  March, 
1888,  nearly  four  months  after  such  receipt 
and  delivery  of  said  package,  the  defend- 
ant McGinnis  demanded  the  payment  of 
the  said  sum  of  $500  by  the  plaintiff,  alleg- 
ing that  the  said  sum  had  been  demanded 
of  him,  the  said  McGinnis,  by  said  express 
company,  upon  the  ground  that  said 
Beam  denied  its  delivery  to  him  by  plain- 
tiff, or  that  he  had  ever  received  the  same 
from  any  source;  that  the  books  of  the 
route  agent  or  messenger  of  said  e:xpress 
company  showed  a  receipt  for  said  pack- 
age, signed  by  plaintiff;  and  that  the  said 
espreHS  delivery  book  showed  no  entry  of 
said  package,  nor  any  receipt  of  said  Beam 
therefor,  and  that  seld  Beam  denied  the 
delivery  of  said  package  to  him  by  ijlain- 
tlff  or  any  one  else  for  him.  (5)  That 
plaintiff,  upon  investigation,  found  the 
allegations  of  McGinnis  with  regard  to 
the  book  of  the  express  messenger  and  the 
delivery  book  to  be  true,  and  further  that 
Beam  denied  the  receipt  of  said  package, 
and  having,  on  account  of  the  great  lapse 
of  time  since  the  receipt  and  delivery  of 
said  package  to  said  Beam,  forgotten  the 
circumstances,  thereon,  In  his  surprise  and 
confusion,  supposed  he  must  either  have 
lost  or  mislaid  said  package;  and  by  mis- 
take and  Inadvertence,  being  misled  by 
the  appearance  of  said  liooks  and  the  de- 
nial of  Beam,  he  then  and  there  acknowl- 
edeed  his  Ilahillty  therefor,  and  agreed  to 
pay  to  said  McGinnis  the  said  sum  of  $500 
for  said  Humphreys,  or  to  be  delivered  by 
said  McGinnis  to  the  express  company 
for  said  Humphreys.  (6)  That  thereupon 
plaintiff  paid  to  McGinnis  S245,  all  the 
money  he  could  raise  at  the  time,  which 
sum  was  by  McGinnis  immediately  paid 
to  the  express  company  for  Humphreys, 
and  the  balance  of  the  $500,  to-wit,  $2>5, 
was  at  the  same  time  paid  by  McGinnis 
out  of  bis  own  pocket  to  said  express 
company  to  be  by  it  delivered  to  Hum- 
phreys. (7)  That  the  said  sum  of  $500  so 
Contributed  and  paid  to  said  express  com- 
pany as  aforesaid  was  by  it  carried  and 
delivered  to  said  Humphreys  at  Shelby, 
N.  C,  who  allowed  credit  therefor  to  said 
Beam  in  the  settlement  of  certain  dealings 
between  them. as  plaintiff  is  Informed  and 
believes.  (8)  That  afterwards  plaintiff, 
having  discovered  with  certainty  that  he 
did  deliver  said  package  of  $500  to  said 
Beam,  as  alleged  in  the  first  paragraph 
hereof,  before  the  institution  of  this  suit 
made  demand  upon  the  defendants  Mc- 
Ginnis and  Beam  for  the  repayment  of 
said  sum  of  $245,  which  was  refused.  (9) 
That  neither  of  said  defendants,  nor  an.y 
one  for  them,  have  paid  to  plaintiff  the 
said  sum  of  money,  nor  any  part  thereof. 


but  the  whole  thereof  remains  due  and 
unpaid.  (10)  That  by  reason  of  the  re- 
ceipt of  said  package  of  $500  on  said  S5tb 
day  of  November,  and  the  credit  after- 
wards given  him  by  said  Humphreys,  said 
defendant  Beam  has  had  the  benefit  of 
said  sum  of  money  twice,  and  his  deten- 
tion thereof  Is  unjust  and  unlawful  and 
wnmgful  towards  the  plaintiff.  (11)  Tttat 
defendant  McGinnis  ought  properly  to 
have  been  a  party  plaintiff  to  this  action, 
but  he  refused  to  make  himself  a  party 
plaintiff  at  the  Institution  of  this  salt,  and 
was  therefore  made  a  party  defendant. 
Wherefore  plaintiff  demands  Judgment 
against  the  defendants  W.  J.  McGinnis 
and  P.  C.  Beam  for  the  said  sum  of  $245, 
with  interest  from  the  22d  day  of  March, 
1888,  until  paid,  together  with  the  costa 
of  this  action,  and  for  such  other  and  fur- 
ther relief  as  to  the  court  may  seem  just." 
Defendant  McGinnis  answered,  admitting; 
all  of  the  material  allegations  of  the  com- 
plaint. Humphreys  neither  answered  nor 
demurred.  Defendant  Beam  demurred  as 
follows:  "(1)  That  the  complaint  does 
not  state  that  the  money  paid  by  Houser 
to  McGinnis  was  ever  paid  to  the  defend- 
ant Beam,  or  that  he  derived  any  benefit 
therefrom.  (2)  That  theeoraplalnt  states 
a  cause  of  action  against  Beam'  in 
Humphreys  on  account  of  the  money  sent 
by  him  to  P.  C.  Beam,  which  still  snlmlsts. 
That  said  cause  of  action  has  not  been 
extinguished  by  the  payment  of  the  mon- 
ey by  Houser,  nor  does  the  complaint 
state  any  facts  which  amount  to  an  as- 
signment uf  said  cause  of  action  to  HoOb- 
er.  (3)  That  the  complaint  does  not  al- 
lege that  the  expressions  therein  made 
b.v  Beam  were  ever  made  to  Houser,  or 
made  with  intent  to  Influence  Houser,  or 
to  affect  him  in  any  way;  nor  made  with 
Intent  to  deceive  him  or  any  one  else.  (4) 
That  there  are  no  facts  or  circumstances 
alleged  In  the  complaint  which  constitute 
an  express  contract  between  Houser  and 
Beam,  or  from  which  any  con  tract  could  be 
Implied, or  other  liability couldariseonthe 
part  of  Beam  to  Honser.  Whereupon  de- 
fendant demandsjudgmen  t  that  this  action 
be  dismissed;  that  hego  without  day,  and 
recover  bis  costs  of  the  plaintiff,  to  be 
taxed  by  the  clerk. "  Demurrer  sustained. 
Plaintiff  appealed. 

George  F.  Bason  and  Jones  &  TUIett, 
for  appellant. 

Avert,  J.,  {after  stating  tbe  facta  as 
above.)  By  demurring  the  defendant 
Beam  admits  that  the  plaintiff  paid  over 
to  him  tbe  sum  of  $.500  in  money,  con- 
signed by  express,  and  tailed  to  take  his 
receipt,  and  that  subsequently,  nnder  a 
mistake  as  to  the  fact  of  having  previous- 
ly made  said  payment,  the  plaintiff, 
through  the  defendant  McGinnis,  paid  to 
the  defendant  Humphreys  $5U0,  which 
Humphreys  allowed  as  a  credit  on  a  debt 
due  him  from  Beam,  In  order  to  satisfy 
and  pay  a  Second  time  the  claim  of  Beam 
as  assignee.  The  money  has  thns  been 
twice  paid  to  tbe  consignee  with  no  ne'vr 
consideration,  and  yet  he  resists  the  plain- 
tiff's demand  for  restitution  on  the  groand 
that  the  action  could  be  maintained  by 
Humphreys  only,  in  whom  tbe  right  to 
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bring  it  still  subsists,  the  company  falliiiK 
to  show  any  privity  between  the  plaintiff 
and  Humphreys.  Where  money  is  paid 
and  received  in  discharge  of  a  debt  then 
ttelieved  .by  the  payer  to  be  due,  but  in 
fact  previously  paid  in  fall  by  or  for  the 
debtor,  the  creditor  is  not  allowed  to 
lieep  doable  the  sum  due  him  against  the 
demand  of  the  debtor  preferred  in  an  ac- 
tion in  the  nature  of  assumpsit  for  the  re- 
covery of  the  second  payment  made  by 
mistake.  Pool  v.  Alien,  7  Ired.  120;  Mitch- 
ell V.  Walker,  8  Ired.  243;  Newell  v.  March, 
Id.  441 ;  Hare,  Cont.  p,  104.  The  defend- 
ant seems  to  admit  this  principle,  but  in- 
sists that  Humphreys  paid  the  debt  the 
last  time,  and  he  alone  can  maintain  the 
action  for  the  restitution  of  the  amount 
wrongfully  paid  by  him.  The  plaintiff 
has  brought  all  of  the  parties  who  actual- 
ly have  claimed,  or  who,  according  to  the 
contention  of  either  party,  can  rightfully 
claim,  an  Interest  in  the  controversy.  Mc- 
Ginnis  admits  tlie  truth  of  plaintiff's  alle- 
KatioDs  by  answer  and  Beam  by  demur- 
rer, while  Humphreys  confesses  by  falling 
to  answer.  When  the  money  was  placed 
by  McGinnis  in  the  hands  of  Humphreys, 
as  agent,  to  pay  the  claim  of  the  defend- 
ant Beam  a  second  time,  Humphreys  re- 
tained the  money,  but  allowed  Beam  cred- 
it on  a  debt  due  him  from  the  latter.  This 
was  equivalent  to  paying  the  debt  in 
money  a  second  time,  and  the  arrange- 
ment was  made  for  plaintiff,  and  in  con- 
sideration of  funds  furnished  by  or  for 
bim.  Ic  was  in  effect  a  second  payment 
by  Hooser.  Quod  fnclt  per  alitim,  facit 
per  se.  If  the  facts  stated  in  the  com- 
plaint be  true,  we  see  no  reason  why  the 
plaintiff  might  not  have  maintained  his 
action' against  Beam  alone,  treating  both 
McGinnis  and  Humphreys  as  his  agents. 
Houser  paid  f245  in  money— all  that  he 
could  raise — to  McGinnis  to  he  handed 
over  to  Humphreys,  who  was  to  effect 
the  settlement  with  the  defendant,  and  In- 
dnced  McGinnis  to  payfor  his  beneflt  $233, 
the  residue  of  the  f500.  The  law  implies  a 
promise  by  Beam  to  repay  it  to  Houser. 
Mason  V.  Waite,  17  Muss.  663.  Where  an 
aj;ent  by  mistake  of  fact  pays  money  for 
his  principal,  the  latter  may  recover  it 
back  from  the  party  who  has  received  it. 
Story.  Ag.  §  435;  Whart.  Ag.  §  413:  f?hef- 
fer  V.  Montgomery,  65  Pa.  St.  329;  Bank 
V.  King,  98  Amer.  Dec.  215,  and  notes  221. 
It  is  u  general  rule  that  where  the  money 
of  the  principal  has  been  wrongfully  paid 
by  his  aeent  to  a  stranger,  either  the 
principal  or  the  agent  may  maintain  an 
action  lor  is  recovery.  1  Lawson,  Kights, 
Rem.  &  Pr.  §  121.  But  the  principal  can- 
not recover  where  the  agent  loans  to  one 
of  his  own  creditors,  who  has  no  notice 
that  it  is  the  principal's  money.  Id.  Mc- 
Ginnis, being  intrusted  by  Houser  as 
agent  with  a  part  of  the  money,  and  hav- 
ing advanced  the  residue  for  the  plaintiff, 
might  sabstitute  Humphreys,  who  would 
be,  in  contemplation  of  law,  says  Mr. 
Wharton,  "but  the  extension  of  the  prin- 
cipal himself,  introducing  no  new  party 
Into  the  contract."  Wbart  Ag.  §§  .33,  34. 
Ag  Houser  might  have  made  Humphreys 
directly  bis  agent,  or  might  in  terms  have 
authorized  McGinnis  to  constitute  him  a 


subagent  to  settle  with  Beam,  he  bad  the 
right  to  ratify  the  substitution  of  Hum- 
phreys by  McGinnis,  and  thus  establish  a 
privity  between  Humphreys  and  himself; 
and  of  this  Beam  could  not  complain. 
But  if  this  were  not  so,  all  of  the  parties 
being  before  the  court,  and  the  mistake 
being  admitted,  it  would  be  unconsciona- 
ble to  allow  the  defendant  to  retain  dou- 
ble the  amount  due  him. 

As  it  may  possibly  be  Insisted  that, 
though  the  privity  between  the  plaintiff 
and  Humphreys  be  admitted,  still  the 
complaint  does  not  state  facts  satScient 
to  constitute  a  cause  of  action,  it  is  prop- 
er that  we  should  consider  this  case  in 
another  aspect.  We  think  that  if  the 
plaintiff,  under  the  circumstances,  actual- 
ly knew  he  had  paid  the  debt,  and  could 
not  at  the  time  prove  the  payment,  or  It 
his  mistake  of  fact  was  negligently  made, 
and  he  might  by  the  exercise  of  ordinary 
care  have  avoided  falling  Into  It,  still,  as 
between  him  and  the  defendant,  who  ad- 
mits that  the  money  was  paid  to  him  in 
full  a  second  time,  not  as  a  gratuity,  but 
nominally  in  discharge  of  the  same  debt, 
the  plaintiff  Is  entitled  to  restitution 
when  it  can  be  made  without  loss  or  sac- 
rifice on  the  part  of  the  latter.  His  negli- 
gence in  failing  to  find  out  the  facts  before 
paying  the  money  does  not  prevent  his  re- 
covery from  one  who  does  not  deny  the  alle- 
gation that  he  received  and  retained  dou- 
biethesum  justiydueto  him.  Hare, Cont. 
p.  233;  Union  Nat.  Bank  V.  Sixth  Nat. 
Bank,  43  N.  Y.  455;  Lyle  v.  Shinnebarger, 
17Mo.App.66;  North  v.  Blo88,30  N.  Y.374; 
Bank  v.  Morse, 3S  Amer.  Dee, 284,  and  notes, 
p.  290.  It  would  have  been  otherwise  if 
the  plaintiff,  by  his  negligence  in  falling  to 
give  timely  notice  of  liis  demand,  had  pre- 
vented the  defendant  from  recovering  the 
sum  claimed  of  a  third  party,  or  generally 
where  the  defendant  had  sustained  dam- 
age which  the  plaintiff,  by  ordinary  care, 
might  have  prevented.  Bt^nk  v.  McGll- 
vray.  64  Amer.  Dec.  92;  U.  8.  v.  Bank,  6 
Fed.  Hep.  854.  Where  the  parties  cannot 
be  placed  ia  statu  quo  the  loss  must  fall 
upon  the  person  who  caused  it  by  his  neg- 
ligence, though  be  may  have  made  the 
gayment  under  a  mistake  as  to  the  facts, 
ut  without  exercising  due  diligence  in 
ascertaining  them.  Boas  v.  Updegrove, 
47  Amer.  Dec.  425.  If  a  second  payment 
had  been  made  with  a  full  knowledge  of 
the  facts,  but  not  by  compulsion  of  or 
mistake  as  to  the  law,  the  courts  would 
not  allow  Beam,  who  acknowledges  that 
he  has  been  twice  paid,  to  go  out  of  a 
court  of  conscience,  when  all  of  the  par- 
ties are  before  the  court,  without  account- 
ing for  what  is  Justly  due  to  the  plaintiff, 
when  he  has  advanced  out  of.  his  own 
funds  a  part  and  owes  McGinnis  the  bal- 
ance of  the  amount  used  by  Humphreys 
In  making  the  second  payment.  No 
wrong  is  imputed  to  any  other  party,  and 
in  any  view  of  the  facts  the  courts  could 
not  lend  their  sanction  to  fraud  by  al 
lowing  one  who,  by  falsely  denying  a  first 
payment,  secnres  a  second,  to  retain  it 
simply  because  the  debtor  may  have  been 
guilty  of  even  gross  negligence.  A  pay- 
ment is  not  necessarily  voluntary,  nor  la 
it  to  be  treated  as  a  gift,  because  the  debt- 
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or  did  not  act  nnder  compnlsion  In  pnj- 
iD{;  it  a  Becond  time.  Pool  v.  Allen,  aa- 
pra.  We  conclade,  therefore,  that  there 
was  error  in  sustaining  the  demurrer,  and 
the  Judgment  of  the  court  below  la  re- 
versed. 


(108  N.  C.  £06) 

Barrinobr  y.  Burns. 

{Supreme  Oottrt  qf  North  Carolina.   April  a, 
1891.) 

Rbplktin — Bailhext  — Instbuotions. 

L  A  mare  was  delivered  to  a  horse  trainer, 
who  agreed  to  keep  and  train  her,  and,  when  re- 
quested by  the  owner,  to  exhibit  her  speed  in  the 
presence  of  witnesses.  She  was  then  to  be  sold, 
and  the  trainer  paid  out  of  the  proceeds.  Though 
several  times  requested  to  display  her  speed  as 
agrued,  the  trainer  refused  to  do  so.  Beld,  that 
the  owner  oould  recover  possession  of  the  mare 
without  tendering  the  trainer's  charge. 

8.  The  trainer  having  used  the  mare  on  other 
occasions  than  for  training,  and  for  purposes  of 
business  and  pleasure,  the  owner  could  determine 
the  bailment  for  that  reason,  and  recover  posses- 
sion without  tendering  the  charges. 

8.  Though  an  instruction  embraces  only  the 
aspects  of  the  case  favorable  to  one'party,  it  is 
not  erroneous  if  the  entire  charge  fairly  presents 
the  case  to  the  jnrv. 

4.  nrhere   plaintiff  and   defendant   are  the 

Srincipal  witnesses,  and  the  former  testifies  dls- 
notly  to  one  contract  and  its  breach  by  defend- 
ant, who  testifies  as  distinctly  to  another  and  a 
different  contract,  itis  noterror  to  charge  that,  if 
the  jurvflnd  that  plaintllt  has  stated  the  contract 
correctly,  they  will  find  for  him,  but,  If  defend- 
ant stated  it  correctly,  then  the  verdict  should  be 
for  him. 

Appeal  troin  saperiorconrt,  Mecklenburg 
county;  Merkimo.n',  Judge. 

This  action  is  brought  to  recover  puB- 
seHsion  of  the  mare  specified  in  the  com- 
plaint. The  pleadings'raleed  issues  of  fact. 
On  the  trial  the  court,  anioug  other  in- 
structions, gave  the  following  to  the  }ury 
at  the  request  of  the  plaintiff:  "(8)  That 
if  the  jury  believe  from  the  testimony  that 
the  contract  was  that  the  defendant. 
Bums,  vrjas,  upon  requeHt  of  plaintiff,  to 
,  exhibit  the  speed  which  the  mare  had  at- 
tained under  bis  training,  and,  upon  re- 
quest by  plaintiff  to  that  effect,  thedefend- 
ant  failed  or  refused  so  to  do,  that  would 
operate  as  a  breach  of  the  contract,  and 
would  entitle  the  plaintiff  to  a  verdict  for 
the  mare.  (4)  That  if  the  jury  believe 
from  the  testimony  that  the  contract  was 
That  the  defendant.  Burns,  was  only  to  use 
the  mare  for  training  purposes,  and  that 
Bums  used  her,  or  allowed  her  to  be  used, 
for  any  other  purpose,  it  would  constitute 
a  breach  of  contract  on  the  part  of  de- 
fendant, and  would  entitle  the  plalntifl  to 
a  verdict  for  the  inare,  unless  the  nsemado 
of  the  mare  was  such  as  riding  to  town, 
which  was  necessary  for  the  mare  as  exer- 
cise, and  in  this  event  it  would  not  amount 
to  a  breach  of  the  contract."  The  court 
farther  instructed  the  jury  as  follows: 
"(1)  If  Barrlnger  states  the  contract  cor- 
rectly, the  jury  should  answer  the  first  Is- 
sue.'Yes.'  (2)  If  the  contract  was  that 
the  defendant  was  to  turn  the  mare  over 
to  the  plaintiff  to  be  sold,  and  to  receive 
the  compensation  out  of  the  proceeils,  the 
answer  will  be, '  Yes.'  (8)  There  Is  no  evi- 
dence as  to  the  damage  the  plaintiff  sus- 
tained by  reason  of  the  defendant's  wrong- 


ful detention.  (4)  If  the  contract  was  as 
stated  by  Bums,  the  answer  to  the  first 
issue  should  be, '  No,'  and  to  the  second 
issue,  'None.'  (6)  If  the  defendant  was 
to  be  paid  by  the  month,  as  testified  to 
by  Barringer,  /.  e.,  f  8  for  training  and  $20 
for  keep,  and  it  was  not  a  part  of  the  con- 
tract that  defendant  was  to  surrender  pos- 
session of  the  mare  and  take  his  pay  out 
of  the  proceeds,  the  answer  to  the  third 
issue  should  be  the  amount  accrued  up  to 
the  date  demand  was  made.  (6)  The 
plaintiff  says  be  saw  the  mare  here  80 
times.  It  does  not  appear  that  he  mad» 
any  protest.  If  this  was  a  provision  of 
the  contract,  did  he  not  waive  it?  (7)  If 
the  defendant  has  not  himself  paid  for  the 
shoeing  of  the  mare,  and  no  charge  ha» 
been  made  against  him  for  it,  he  cannot 
claim  any  Hen  for  charges  for  that. "  The- 
testimony  on  both  sides,  bearing  upon 
these  points,  was  called  to  the  attention 
of  the  Jury.  The  Jury  responded  to  the 
first  Issue,  "Yes;"  to  second,  "None;"  to 
third,  "None;"  and  to  fourth,  "Nothing." 
The  defendant  moved  for  a  new  trial.  Mo- 
tion denied.  Judgment  for  the  plaintiff, 
from  which  defendant  appealed.  In  state- 
ment of  case  on  appeal,  the  defendant  as- 
signs the  following  errors  and  exceptions : 
"(2)  That  the  court  gave  the  jury  the  in- 
struction No.  8  of  the  plaintiff's  prayers 
set  out  above.  (8)  That  the  court  gave 
the  jury  the  instruction  No.  4  of  the  plaln- 
tlH's  prayers  set  out  above.  (4)  That  the 
court  charged  the  jury  that,  If  Barringer- 
stated  the  contract  correctly,  the  jury 
should  answer  the  first  Issue, 'Yes.'  (5) 
That  the  court  charged  the  Jury  that  If  the- 
defendant  had  not  paid  for  the  shoeing  of 
the  mai-e,  and  the  bill  for  shoeing  was  not 
charged  to  liim,  he  could  not  claim  a  Hen- 
for  that." 

Jones  fi  Ttttett,  for  appellant.    McCall  * 
Bailey  and  G.  F.  Bason,  for  appellee. 

Mbrrimon,  C.  J.,  {after  BtatlBfc  tbe  facta 
as  above.)  The  parties  produced  evi- 
dence on  the  trial  pertinent  to  and  bearing 
upon  every  aspect  of  the  case  to  which 
the  court  directed  the  attention  of  the  Ju- 
ry, Particularly  there  was  evldenceofthe 
plaintiff  tending  to  prove  the  breaches  of 
the  contract  alleged  by  bim,  to  which  the- 
thlrd  and  fourth  special  Instmctions  com- 
plained of  nserroneous  had  reference.  The 
plaintiff  alleged  that  he  placed  his  mare- 
with  tbe  defendant,  a  horse  trainer,  to  be 
trained  for  trotting  races;  that  she  was 
to  be  left  In  defendant's  possession  to  be- 
trained:  that  said  defendant  was  to  feed 
her  as  trained  horses  should  be  fed,  have- 
her  comfortably  stabled  and  well  eroomed. 
and  then  thoroughly  trained;  and  that  at 
the  direction  of  the  plaintiff  the  mare  was 
to  be  trotted  around  the  race-track  for  a 
numinal  prlee,  in  the  presence  of  two  or 
three  disinterested  witnesses,  who  were  to- 
time  her  with  stop  watches,  in  order  that 
it  might  be  discovered  what  speed  she  had 
attained  as  a  racer,  and  she  was  then  to 
he  deli  vered  to  the  plaintiff,  and  he  was  to 
sell  her,  and  out  of  the  proceeds  of  sale  to 
pay  the  defendant,  etc. ;  that  the  defend- 
ant, "although  several  times  requested  to- 
dlsplay  the  speed  ofsaidmareas aforesaid, 
invariably  refused  so  to  do,  in  consequence- 
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whereof  the  plaintiff  demanded  hersarren- 
der  from  the  defendant, "  etc. ;  and  he  far- 
ther alleged  that,  In  Tiolation  of  the  con- 
tract allegred,  the  defendant  had  "  ased  and 
permitted  another  to  drive  eaid  mare  on 
other  occasions  than  for  training,  and  for 
purposes  of  business  or  mere  pleasure,  in 
which  several  matters  the  plaintiff  avers 
the  defendant  broke  bis  contract,"  etc. 
By  the  terms  of  the  contract  thus  alleged 
It  was  material  and  Important  that  the 
defendant,  who  so  bad  the  mare  in  train- 
ing, should,  upon  the  demand  of  the  plain- 
tiff, exhibit  trials  of  her  speed  in  the  pres- 
ence of  witnesses.  He  refused,  upon  re- 
peated demands  of  the  plaintiff,  to  make 
such  trials,  as  be  was  boand  to  do.  If  he 
did, he  vlolateda  material  provision  of  the 
contract  as  alleged,  and  the  plaintitf  be- 
came at  once  entitled  to  have  possession 
of  bis  mare;  and  as  there  was  evidence 
tending  to  prove  the  con  tract  and  a  breach 
thereof,  as  alleged,  the  plaintiff  was  enti- 
tled to  have  the  third  special  instruction 
which  he  demanded  and  the  court  gave. 
The  plaintitf  alleged  that  the  defendant, 
by  the  terms  of  the  contract,  bad  posses- 
sion of  the  mare  only  for  the  purposes  of 
training  her.  If  he  went  beyond  that, 
and  used  her,  as  alleged,  for  other  pur- 
I)OHeu,  he  committed  a  breach  of  thu  con- 
tract, and  the  plaintitf  might  demand  and 
have  possession  of  her.  There  was  some 
evidence  tending  to  prove  such  allegation, 
and  therefore  the  plaintiff  was  entitled  to 
have  the  fourth  special  Instmctlon  as  to 
which  error  Is  assigned.  There  Is  nothing 
alleged  by  the  plaintiff  that  creates  a  lien 
upon  the  mare  in  favor  of  the  defendant, 
or  that  gives  rise  to  a  counter-claim  in  bis 
favor.  The  instructions  Just  referred  to 
were  asked  tor  by  the  plaintiff  as  bearing 
upon  certain  aspects  of  tbe  case  favorable 
to  him,  and  deemed  important.  They  did 
not  embrace  or  apply  to  every  aspect  of 
the  case,  particularly  those  favorable  to 
the  defendant,  but  other  instructions  giv- 
en did,  and  all  the  Instructions  given 
mast  be  taken  together,  certainly  in  so 
far  as  they  have  reference  to  and  bearing 
npon  each  other.  If  a  party  asks  for  and 
special  instructions  are  given  that  present 
certain  aspects  of  tbe  case  distinctively 
and  in  a  way  misleading  to  tbe  Jury,  un- 
less qualified,  and  no  qoaliflcation  is  giv- 
en in  some  appropriate  connection,  this 
would  be  ground  tor  a  new  trial.  But 
this  is  not  such  a  case.  The  record  shows 
that  tbe  court  distinctly  gave  instructions 
In  aspects  of  thp  case  favorable  to  the  de- 
fendant, calling  tbe  attention  of  tbe  Jury 
to  tbe  evidence  pertinent  and  bearing  upon 
them.  The  instructions  so  given,  taken  In 
connection  with  others  given,  and  the 
whole  taken  together,  were  not  In  them- 
sel-ves  misleading,  nor  does  it  appear  that 
they  bad  such  effect  Indeed,  the  Instruc- 
tions were  clear,  fair,  and  easily  under- 
stood. There  were  allegations  and  evi- 
dence that  warranted  them,  and  they  were 
properly  given. 

It  is  further  objected  that  tbe  conrt  er- 
roneously told  the  Jury  that  if  tbe  plain- 
tiff. In  bis  testimony  on  the  trial,  bad 
stated  tbe  contract  correctly,  they  should 
respond  to  tbe  first  issue  in  the  afilrma- 
tive.    We  do  not  think  this  instruction 


was  erroneous  in  any  view  of  It.  If  the 
testimony  of  the  plaintiff  was  true,  obvi- 
ously be  was  entitled  to  have  possession 
of  his  mare,  because  it  went  directly  to 
prove  the  contract  as  alleged  by  him  and 
the  alleged  breaches  thereof.  We  have 
seen  above  that,  if  tbe  contract  as  alleged 
was  the  true  one.  and  tbe  defendant  vio- 
lated the  same,  he  had  no  right  to  detain 
tbe  mare.  But  it  is  insisted  that  it  was 
error  to  thus  make  the  case  turn  upon  the 
evidence  of  tbe  plaintiff  himself.  It  ap- 
pears that  the  plaintiff  distinctively  al- 
leged and  testified  to  one  contract  and 
breaches  thereof  by  the  defendant,  and 
the  latter,  quite  as  distinctively,  alleged 
and  testified  in  his  own  behalf  to  another 
and  different  contract,  favorable  to  him- 
self. Tbe  plaintiff  and  defendant  were  tbe 
principal  witnesses,  and  testified  to  the 
main  facts.  The  other  evidence  tended 
more  or  less  to  corroborate  them.  Seeing 
this,  the  conrt  told  the  Jury  that,  if  tbe 
plaintiff  stated  tbe  contract  correctly,  they 
should  answer  the  first  Issue  in  his  favor. 
But  almost  In  the  same  connection,  and 
substantially  in  the  same  words,  and  with 
equal  clearness,  it  told  them  that,  if  tbe 
defendant  stated  tbe  contract  correctly, 
they  should  answer  the  Issue  favorably  to 
him.  These  Instructions,  taken  together, 
as  they  must  be  tor  tbe  present  purpose, 
were  true,  plain.  Impartial,  easily  compre- 
hended and  understood.  We  cannot  see 
that  tbe  defendant  suffered  any  prejudice 
by  either  of  them.  They  did  not  prevent 
the  jnry  from  taking  any  other  view  of  the 
evidence  in  part  or  as  a  whole.  Tbe  court 
had  called  their  attention  to  and  pointed 
out  Its  bearings  upon  the  various  aspects 
of  the  case.  It  appears  that  it  "arrayed 
the  testimony  on  both  sides."  As  to  tbe 
fifth  assignment  of  error,  there  was  evi- 
dence bearing  upon  and  that  fully  war- 
ranted tbe  seventh  instruction  complained 
of,  as  well  as  some  evidence  to  tbe  contra- 
ry. Tbe  instruction  left  ic  fairly  to  tbe 
jury  to  weigh  and  pass  upon  the  whole 
evidence  pertinent.  So  far  as  appears,  the 
instructions  were  pertinent,  clear,  fair, 
and  very  impartial.  We  are  not  at  liberty 
to  grant  a  new  trial  npon  thegroundthat 
the  Jury  possibly  oueht  to  have  rendered 
a  different  verdict.  Thecourt  below  alone 
could  set  the  verdict  aside  because  they 
found  it  against  tbe  weight  of  evidence, 
It  they  did.  We  do  not  mean  at  ail  to  say 
that  they  did  or  did  not.  Judgment  af- 
firmed. 

(108  N.  C.  8S2) 

Spraqoe  t.  Bond  et  al. 

(Supreme  Court  of  North  CaroUma,   April  31, 
18St.) 

Brsoino  Psbtoriuhos — Pa.sol  Tbust— Liihta- 
Tio:<8. 

1.  For  a  nominal  consideration  plalntIS  oon- 
veyed  to  defendant  certain  lands,  in  which  they 
were  jointly  interested.  Defendant  agreed,  orally 
to  hold  the  lands  in  trust,  and  tbat  on  a  sale  cer- 
tain advances  made  by  the  parties,  respectively, 
should  be  repaid  ont  of  the  prooeeds,  and  the  bal- 
ance equally  divided  between  them.  Held  that, 
though  no  tmst  in  the  land  could  be  established 
by  parol,  plaintiff  oould,  after  a  sale  by  the  de- 
fendant, enforce  the  agreement  for  a  division  of 
the  proceeds. 

8.  The  statute  of  limitations  does  not  run  un- 
til the  lands  are  sold  by  the  defendant 
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Appeal  from  Buperlor  court,  Caldwell 
county;  Hoke,  Judge. 

In  1871  and  1872,  and  thereafter,  the 
plaintiff  was  engaged  In  entering  lands  in 
Caldwell  and  Barl^e  cuuntlen,  N.  C,  when 
Henry  F.  Bond,  father  of  the  defendant 
Ijonisa  N.  Bond,  said  his  daughter  had 
some  $10,000  in  bonds,  the  money  on 
which  would  soon  be  available,  and  as 
her  agent  Henry  F.  Bond  agreed  to  ad- 
vance tlie  money  necessary  to  take  out 
certain  grants.  Plaintiff  was  to  contrib- 
ute part  of  the  expenses  of  surveys  and 
certain  services  in  sellingsaid  lauds,  which 
were  to  be  repaid  him;  that  plaintiff  did 
make  outlays  and  expenditures  to  the 
amount  of  $.500  and  more,  and  Henry 
Bond,  as  aKent  of  bis  daughter,  the  de- 
fendant, advanced  enough  money  to  per- 
fect and  take  out  grants  for  18,000  acres  of 
land,  which  were  taken  out  in  plaintiff's 
name.  Afterwards  Henry  F.  Bond,  said 
his  daughter  would  feel  safer  if  the  plain- 
tiff would  convey  the  lands  to  her,  and  by 
such  conveyance  the  sale  and  transfer  of 
the  lands  would  be  facilitated,  and  he  re- 
quested plaintiff  to  convey  said  lands  to 
his  daughter,  Louisa  N.  Bond.  On  such 
request  the  plaintiff  did,  in  the  latter  part 
of  1875,  or  January,  1876,  convey  all  of  the 
lauds  to  Louisa  N.  Bond  under  a  con- 
tract and  agreement  in  parol  that  said 
Louisa  N.  Bond  should  hold  the  land  in 
trust  to  sell  same,  and  out  of  the  pro- 
ceeds pay  plaintiff  for  his  services  and  ex- 
penses and  pay  defeudant  I  ouisa  N.  Bond 
the  moneys  advanced  by  her  ugeut  in 
procuring  the  grants,  and  divide  the  resi- 
due equally  between  plaintiff  and  Louisa 
N.  Bond.  The  land  having  been  sold  by 
the  defendant,  the  plaintiff  commenced 
this  Suit  to  enforce  a  division  of  the  pro- 
ceeds in  aceordflucp  with  the  parol  agree- 
ment. At  the  conclusion  of  the  plaintiff's 
evidence  tliecourt  intimated  that  he  could 
not  establish  the  trust  claimed  by  pnrul  evi- 
dence in  the  absence  of  any  allegation  of 
fraud  or  mistake  In  defense  to  this  inti- 
mation the  plaintiff  suffered  a  nonsuit, 
and  appealed. 

B.  F.  Lung,  M.  Silver,  W.  S.  Pearson,  and 
Avery  &  Ervln,  for  appellant.  S.  J.  Er- 
vin,  for  appellees. 

Shepherd,  J.  We  entirely  concur  with 
the  ruling  of  his  honor  that  the  platntiff 
could  not  have  established  any  trust  in 
the  lands  conveyed  by  him  to  the  defend- 
ant. This  is  conceded  by  the  plaintiff's 
counsel,  and  it  Is  therefore  needless  to  en- 
ter into  the  consideration  of  that  ques- 
tion. We  are  of  the  opinion,  however, 
that  upon  the  pleadings  and  evidence  the 
plaintiff  is  entitled  to  an  account  of  the 
proceeds  of  the  sale  of  the  land  in  order  to 
ascertain  the  amount  dun  him  ns  the  con- 
sideration of  the  conveyance,  and  that  he 
may  recover  the  same.  The  enforement 
of  the  alleged  agreement,  after  the  sale  of 
the  land,  does  not  in  any  respect  impinge 
upon  the  terras  of  the  conveyance,  but  re- 
lates entirely  to  the  payment  of  the  con- 
sideration. It  is  true  that  the  plaintiff 
could  not  have  compelled  the  defendantto 
execute  her  agreement  to  sell  the  land,  as 
there  was  no  enforceable  trust,  and  the 
agreement    was   within   the   statute   of 


frauds;  but  this  part  of  the  agreement 
has  been  voluntarily  performed,  and  the 
other  part,  not  being  within  the  statute, 
may  now  be  enforced.  The  principle  Is 
illustrated  by  the  following  cases:  In 
Hess  V.  Fox.  in  Wend.  436,  the  plaintiff 
conveyed  his  equity  of  redemption  to  his 
mortgagee  in  consideration  of  the  actual 
cancellation  and  dischargee  of  the  mort- 
gage indebtedness  and  a  promise  to  sell 
the  land  and  pay  the  surplus,  if  any,  to 
the  plaintiff.  The  land  was  sold,  and, 
there  being  a  surplus,  the  plaintiff  recov- 
ered It  in  an  action  of  assumpsit.  Sav- 
age, C.  J.,  after  stating  that  the  agree- 
ment to  sell  could  not  have  been  enforced, 
said  that  "no  question  can  arise  as  to  tlie 
validity  of  the  agreement  to  sell ;  that 
was  performed,  and  the  remaining  part 
was  to  pay  over  money  supported  by  the 
consideration  of  land  conveyed  to  the 
promisor."  In  Massey  v.  Holland,  S 
Ired.  197,  the  plaintiff,  being  indebted  to 
the  defendant,  conveyed  certain  lands  to 
him  upon  the  understanding  that  be 
should  sell  the  same,  satisfy  his  claim,  and 
pay  the  surplus  to  the  plaintiff.  The  land 
was  sold  and  the  plaintiff  recovered  the 
surplus  in  an  action  of  assumpsit.  The 
defendant  objected  to  the  introduction  of 
parol  testimony  to  prove  the  agreement, 
but  it  was  held  that  it  was  not  within  the 
statute,  the  court  remarking  that  "the 
plaintiff  has  not  brought  his  action  upon 
the  agreement.  He  treats  the  agreement 
as  having  been  executed,  and  claims  the 
money  which  in  consequence  of  that  agree- 
ment l>ecame  -  due  to  him.  **  See,  also, 
Browne,  St.  Frauds.  §  117.  Still  more  di- 
rectly in  point  is  the  case  of  Michael  v. 
Foil,  100  N.  C.  178,  6  S.  E.  Rep.  264.  There 
"the  contract  for  the  sale  of  the  land  was 
in  writiuK-  The  land  itself  was  sold ; 
but  the  agreement  that  if  the  mineral  in- 
terest in  the  land  should  be  sold  during 
the  life-time  of  the  plaintiff  he  should  have 
one-half  of  it  was  not  put  in  writing." 
Tlie  court  said:  "If  the  contract  of  sale 
was  made  subject  to  this  agreement  as 
an  inducement  to  the  contract  the  agree- 
ment, though  In  parol,  may  be  enforced. 
The  agreement  did  not  pass,  or  purport 
to  pass,  any  interest  in  the  land,  and  does 
not  fall  within  the  statute  of  frauds."  In 
addition  to  the  authorities  cited  in  the 
opinion  in  the  foregoing  case  we  will  add 
the  case  of  Miller  v.  Kendig.  55  Iowa,  174, 
7  N.  W.  'Rep.  500.  In  which  it  was  held 
that  "a  parol  agreement  l)y  the  grantee  of 
land  thatin  case  he  sells  the  land  for  more 
than  the  price  paid,  one-half  of  the  excess 
shall  be  paid  to  the  grantor,  does  not 
create  an  interest  in  real  estate  within 
the  statute  of  frauds."  The  court,  after 
stating  that  the  agreement  to  sell  could 
not  be  enforced,  proceeds  aa  follows 
"The  agreement  entered  Into  between  the 
parties  pertained  merely  to  the  purchase 
price.  It  was  to  he  at  least  #1,650,  and  in 
a  certain  contingency  more  than  that. 
The  plaintiff  shows  that  the  contingency 
has  happened."  It  was  held  that  he  was 
entitled  to  recover.  In  Trowbridge  v. 
Weatherbee,  11  Allen.  361,  it  is  said  that"  a 
parol  promise  to  pay  to  another  a  por- 
tion of  the  profits  made  by  a  promisor 
on  the  purchase  and  sale  of  real  estate  Is 
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not  within  the  etatnte  of  frnuda,  and 
may  be  proved  by  parol."  See,  also,  Ma- 
bagan  ▼.  Mead,  6S  N.  H.  ISO;  SherriU  v. 
Hasan,  92  N.  C.  345. 

We  have  examined  with  ereat  care  the 
cases  cited  by  the  defendant's  counsel, 
but  in  our  opinion  they  do  not  shake  the 
authority  of  Michael  v.  Foil,  supra,  sus- 
tained as  It  is  by  the  general  current  of 
judicial  decision.  The  principle  there  laid 
down  ia  applicable  to  the  present  case. 
The  plaintiff  here  had  the  legal  title  to  the 
laud,  and  conveyed  it  upon  an  apparently 
nominal  consideration  to  the  defendant. 
Ue  testifies  that  the  inducement  to  the 
nialtinK  of  such  conveyance  was  tbe  agree- 
ment that  the  defendant  should  sell  the 
land,  and  when  sold  he  was  to  b«  paid  for 
bis  services  and  expenditures,  and  after 
dwlucting  the  amount  advanced  by  the 
defendant  he  was  tu  have  one-half  of  the 
proceeds  of  tlie  sale.  We  think  tliat  If  the 
plaintiff  can  estHblish  such  an  agreement 
he  will  be  entitled  to  recover.  As  the  land 
was  not  sold  until  1890,  the  plaintiff's 
cause  of  action  did  not  accrue  until  then, 
and  is  therefore  not  barred  by  the  statute 
of  limitation.^.  This  defense  was  not  se- 
riously nrged  before  us.  For  the  reasons 
given,  we  think  there  should  be  a  new 
trial. 

(S7  Va.  706)  

GoDDiN  V.  Bland  et  ah 

(Supreme  Court  of  Armeals  of  Virginta.    April 

80,  1891.) 

E<jOTTT—JnBisDioTJON— Account. 
Where  one  is  employed  at  a  'certain 
amoant  per  cord  to  purchase  wood  to  t>e  deliv- 
ered by  the  vendors  to  the  purchasing  agent's 
employers,  and  the  single  (question  in  dispute 
between  such  employe  and  his  employers  is  the 
qoantity  of  wood  pmrohased  and  delivered,  there 
IS  no  gromid  for  equity  jurisdiction,  though  the 
account  is  a  long  one,  and  the  delivery  of  a  large 
naml>er  of  lots  is  disputed. 

Appeal  from  circuit  court.  King  William 
county. 

J.  F.  Hubbard,  for  appellant.  Pollard 
<t  Sands,  for  appellees. 

Lacy,  J.  This  is  an  appeal  from  two  de- 
crees of  the  circuit  court  of  King  William 
county,  rendered,  respectively,  on  the  4th 
day  of  October,  1S87,  and  on  tlie  Ist  day 
of  July.  1S89.  Tbe  case  is  as  follows.  In 
1S84.  Bland  &  Bro..  residents  of  King  and 
Queen  county,  in  Virginia,  employed  Syl- 
vanus  Goddin,  a  resident  of  the  county  of 
Mew  Kent,  in  the  same  state,  to  purchase 
for  them  poplar  cord- wood  in  the  counties 
of  New  Kent,  Cliarles  (^ty,  .Tames  City, 
and  York,  situated  in  what  is  known  as 
the  "Peninsula,"  In  this  state,  lying  be- 
tween the  James  river  and  the  York  river, 
and  its  affluent,  the  Pamunkey  river,  at 
an  agreed  price,  to  be  delivered  by  the  ven- 
dors thereof  to  the  said  Bland  &  Bro.,  at 
the  river  and  creek  landings  in  that  sec- 
tion, on  board  of  vessels  and  barges  to 
be  there  provided  by  Bland  &  Bro.  to  re- 
ceive tbe  same,  Goddin  to  receive  25  cents 
per  cord  for  his  compensation  for  buying 
tbe  said  wood  ;  tbe  said  Bland  &  Bro.,  the 
app)eIleeB.  to  advance  to  those  persons  so 
selling  them  wood,  91.60  to  pay  for  cut- 
ting and  delivering  this  wood  at  the  land- 
ing, to  be  paid  for  in  full  by  the  said  ap- 
T.13&E.iio.5 — 10 


pellees  as  it  should  be  put  on  board  of  the 
vessel  or  barge.  Alarge  quantity  of  wood 
was  purchased  by  Goddin  for  tbe  said  ap- 
pellees,— enough,  by  his  claim,  to  bring  his 
compensation  up  to  $1,597.10,  at  25  cents 
per  cord.  The  appellees  not  making  pay- 
ment of  this  claim  of  Goddin  at  request, 
in  .June,  1885,  tbe  said  Goddlu  brought,  in 
New  Kent  county,  his  action  of  assumpsit 
against  tbe  said  Bland  &  Bro.,  to  which 
action  the  said  defendants  pleaded  in  abate- 
ment to  the  jurisdiction  of  the  court,  upon 
which  issue  was  joined  and  a  Jury  sworn 
to  try  the  said  issue,  and  the  evidence  was 
partly  heard,  and  tbe  arguments  of  coun- 
sel were  partly  had,  when  the  defendants 
withdrew  this  piea,  and  pleaded  bod  as- 
sumpsit, and  issue  was  Joined  upon  this 
plea,  and  the  cause  continued.  Subse- 
quently, and  before  final  judgment  in  this 
suit  at  law  in  New  Kent,  iu  the  year  18«6, 
the  defendants  in  that  suit  brought  their 
bill  in  chancery  in  the  adjoining  county  of 
King  William,  wherein  the  foregoing  con- 
tract for  the  purehase  of  cord-wood  was 
set  forth,  and  tbe  delivery  of  2,672J{^  cords 
of  wood  is  set  forth,  by  which  It  is  ad- 
mitted that  Goddin  is  entitled  to  receive 
¥(>G8.10  an  compensation  for  his  services, 
whereas  he  is  claiming  against  tlie  said 
Bland  &  Bro.  tbe  larger  sum  of  91 .529.34 
on  account  of  his  services  In  buying  cord- 
wood  at  25  cents  per  cord,  and  that  this 
large  difference  is  caused  by  the  act  of 
Goddin  in  charging  for  large  quantities 
of  wood  never  really  delivered;  and  that 
said  Goddin  slioull  not  be  allowed  to  pro- 
ceed with  his  said  suit  at  law  now  pend- 
ingand  undetermined  iu  Now  Kentcounty, 
(1)  because  long  and  Intricate  accounts 
are  Involved ;  (2)  becausebe  has  been  paid 
9200  for  his  services,  of  which  he  has  ren- 
dered no  account;  (3)  because  it  is  still 
undetermined  what  amount  of  wood  the 
said  plaintiffs,  Bland  &  Bro.,  will  have 
to  account  for;  and  (4)  because  the  case 
involves  the  trial  of  at  least  25  cases  of 
dispute,  and  that  irreparable  mischief  will 
be  doue  if  the  common-law  action  is  al- 
lowed to  proceed,  (no  discovery  is  sought, 
but  answer  under  oath  Is  waived.)  and 
that  said  Goddin  be  enjoined  from  prose- 
cuting his  suit,  etc.  The  injunction  was 
awarded,  an  account  ordered  and  taken, 
and  a  decree  made  substantially  in  ac- 
cordance with  tbe  views  set  forth  in  the 
plaintiff's  bill,  and  Goddin  appealed  to 
this  court. 

The  first  ground  of  error  assigned  here 
is  that  the  bill  should  have  been  dismissed 
because  a  court  of  equity  was  without 
jurisdiction  in  the  premises,  the  remedy  at 
law  being  adequate  and  ample;  that  the 
ground  for  relief  sought  by  the  hill  against 
the  action  pending  at  law  does  not  come 
within  any  of  the  recognized  heads  of 
equity  jurisdiction,  there  being  neither  ac- 
cident, mistake,  forfeiture,  mutual  or  very 
complicated  accounts,  fraud,  discovery, 
nor  trusts.  It  is  true,  an  account  is 
prayed  for,  and  it  Is  conceded  that  tbe 
jurisdiction  of  equity  In  matters  of  account 
is  among  themost  comprehensive  of  those 
which  It  has  assumed.  Yet  It  is  not 
every  case  of  account  of  which  a  court  of 
equity  has  jurisdiction.  As  has  been  said : 
Although  I  run  up  an  account  at  a  store. 
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my  mercbant  cannot,  as  a  matter  of  course, 
sae  me  before  that  tribonal;  to  entitle 
him  to  proceed  there  he  must  show  some 
ground  of  Id terference,  such  as  fraud,  the 
neccesslty  of  discorery,  complications  In 
accounts,  or  such  like  (2  Tuck.  Oomm. 
Laws  Va.  p.  409 ;  Lord  Courteney  v.  God- 
Bchall,9  Ves.478,)  ornpon  the  ground  that 
coortB  of  lavr  cannot  give  a  remedy,  or 
cannot  give  so  complete  a  remedy,  as 
equity,  (Smith  v.  Marks,  2  Rand.,  Va., 
452.) 

In  this  case  the  dispute  was  as  to  the 
quantity  of  wood  delivered  to  the  plain- 
tiffs, actually  or  constructively,  pursuant 
to  their  contract.  The  plaintiffs  stated 
it  as  set  forth  in  their  bill ;  the  defendant. 
Guddln,  claimed  payforover  six  thousand 
cords  of  wood  purchased  pursuant  tu  the 
contract  above  referred  to.  While  these 
figures  may  be  admitted  to  be  lar^re,  the 
question  is  at  leastoneof  fact,  to  be  proved 
by  legal  evidence,  and  involved  a  single 
issue.  No  discovery  was  sought.'aud  no 
account  was  involved  which  was  in  any 
degree  complicated,  and  there  were  no 
mutual  accounts  in  dispute,  as  the  plain- 
tiffs had  kept  and  the  defendant  did  not 
dispute  the  account  of  their  payments  on 
the  account.  The  simple  and  single  ques- 
tion In  dispute  was  as  to  the  quantity  of 
cord-wood  purchased  and  delivered,  act- 
ually or  constructively,  pursuant  to  the 
contract.  There  was  no  such  relation  of 
principal  and  agent  as  justified  the  inter- 
ference of  a  court  of  equity.  The  account 
between  Goddln  and  his  principal  was  not 
in  dispute.  The  mere  relation  uf  principal 
and  agent  was  not  suUlcient,  there  being 
no  trust  or  fiduciary  element  in  the  rela- 
tion here.  The  relation  was  and  is  ratlier 
that  of  employer  and  employe.  And  the 
action  of  the  employe  for  his  hire  is  prop- 
erly cognizable  In  a  court  of  la  w,  and  there 
the  plaintiffs  could,  under  the  plea  of  non 
aeauiapsU,  avail  of  eyery  defense  which 
they  have  really  Interposed  In  their  pres- 
ent suit  in  equity.  And  the.  bill  of  the 
plaintiffs  shonld  have  been  dismissed,  and 
the  parties  left  to  liquidate  their  dispute 
in  the  pending  action  at  law  in  the  circuit 
court  of  New  Kent.  We  have  been  cited 
by  the  learned  counsel  for  the  appellants 
to  3  Pom.  Eq.  Jur.  §  1421;  Coffman  v. 
Sangston,  21  Grat.  269;  Marvin  v.  Brooks, 
94  N.  y.  76.  See,  also.  Barb.  Ch.  Pr.  12, 18 
Terrell  v  Dick,  1  Call,  646;  Aldersou  v. 
Biggars,  4  Hen.  &  M.  471 ;  Barrett  v.  Floyd, 
8  Call,  531;  Campbell  v.  Rust, 85  Va.  665, 8  S. 
E.Rep.  664,  opinion  of  Richakdso.n.  J.,  and 
casescited;  Penn  v.  Ingles, 82 Va. 65;  Tillar 
v.  Cook,  77  Va.  481.  The  case  presents  no 
ground  whatever  for  equitable  jurisdic- 
tion, and  should  have  been  dismissed  at 
the  hearing,  and  the  decree  of  the  circuit 
court  of  King  William,  granting  the  relief 
prayed  for,  and  perpetually  enjoining  the 
defendant,  Goddin.  from  proceeding  with 
his  action  at  law  in  the  circuit  court  of 
New  Kent,  is  erroneous,  and  will  be  re- 
versed and  annulled,  and  the  bill  dis- 
missed. But  as  the  case  In  New  Kent,  at 
law,  must  be  tried  upon  the  legal  evidence 
there  to  be  adduced,  we  will  express  no 
opinion  upon  the  merits  upon  the  evidence 
adduced  in  this  case.  And  sucli  decree  will 
be  rendered  here  as  the  said  circuit  court 


of  King  William  should  have  rendered,  and 
the  bill  of  the  plaintiffs  dismissed,  with 
costs. 


(W  Va.  ffiS) 

Thomas  et  al.  v.  Skllman  et  at. 

{Supreme  Court  of  Appeals  of  Virffinia.    April 
28,  1891.) 

BQmTr— PUUVIlia— MULTIVABIDUBKBSS— WiFB   AS 

WlTNBSS. 

1.  A  biU  which  alleges  that  one  of  tlie  de- 
fendants, a  judgment  debtor,  has  made  various 
fraudulent  transfers  to  the  other  defendants,  and 
which  seeks  to  liave  them  set  aside,  and  asks  for 
an  injunction  and  receiver.  Is  not  multifarioas, 
having  for  its  single  object  the  subjection  of  the 
property  of  the  judgment  debtor  to  the  lien  of 
plamtifli's  judgment  and  exeoatlon. 

3.  Where  a  wife  and  her  husband  are  both. 
parties  to  an  action,  but  she  alone  is  interested 
in  the  result,  she  is  cbmpetent  as  a  witness. 

Edward  Nichols  and  W.   W.  &  B.   T. 
Crump,   for   appellants.    John   B.   Alex-' 
ander,  for  appellees. 

Lac7,  J.  This  is  an  appeal  from  a  de- 
cree of  the  circalt  court  of  L,oadoun  coan- 
ty,  rendered  at  the  October  term,  1889. 
The  bill  was  filed  by  the  appellants,  judg- 
ment credltorH  of  the  appellees,  Sellman  & 
Mott,  at  the  March  rules,  1889,  having  for 
its  object  to  enforce  the  said  judgments 
against  the  property  of  the  defendants,  by 
setting  aside  as  fraudulent  a  sale  made 
by  the  said  Sellman  of  a  half  interest  in  a 
certain  valuable  stallion,  called  "Ramos," 
to  Virginia  L.  Mott,  as  of  February  18, 
1889,  and  ascertain  and  establish  the  in- 
terest of  the  said  Sellman  in  certain  real 
and  personal  property  described  in  the 
bill,  and  to  subject  the  same  to  the  pay- 
ment of  the  said  judgments.  The  bill  sets 
forth  the  judgments;  the  failure  in  busi- 
ness of  the  debtors,  Sellman,  Douglas,  and 
A.  R.  Mott;  the  sale  of  their  property  to 
satisfy  the  said  debts;  that,  by  reason  of 
preferences  and  a  failure  of  assets,  no 
creditors  would  receive  anything  except 
near  relatives;  and  that  after  the  sale 
of  the  property  of  the  debtor,  as  was  sup- 
posed, subsequcintly  one  Charles  R. Paxton 
died,  and  it  was  disclosed  by  his  papers 
that  the  said  Sellman  was  the  half  owner 
of  a  certain  thoroughbred  stallion,  worth 
#2,000  or  $2,500,  which  he  had  heretofore 
pretended  to  keep  as  agent  only;  that  this 
fact  of  ownership  transpiring,  the  said  Sell- 
man forthwith  sold  the  said  one-half  of 
the  said  horse  for  f  720  to  bis  wife's  mother, 
the  said  Virginia  L.  Mott;  that,  in  the 
first  place,  this  sale  was  a  frand  and  a 
pretense,  and  nothing  was  actually  paid 
by  the  said  frandnient  grantee,  and,  in  the 
next  place,  the  consideration  was  bo 
grossly  Inadequate  as  to  amount  to  a 
fraud.  The  bill  further  charges  that,  prior 
to  the  failure  of  the  said  firm  of  Douglas 
&  Sellman,  said  Sellman  and  one  Henry  J. 
Fadeley  were  in  partnership  In  fiarmlng 
and  dairying,  and,  as  such,  owned  abont 
260  acres  of  land  In  Loudoun  connty,  Va., 
with  much  valuable  stock,  farming  Imple- 
ments, etc.,  thereon.  Said  Sellman's  shai-e 
was  conveyed  to  trustees,  John  H.  Alex- 
ander and  said  H.  J.  Fadeley,  who  after- 
wards sold  the  same  as  a  whole,  and  said 
Fadeley  was  announced  the  purchaser 
thereof.    Since  said  sale  sai^  Sellman,  they 
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are  Informed,  has  contlnaed  his  interest  in 
and  oversight  of  the  said  property,  al- 
leged to  have  been  sold  to  said  Fadeley  by 
said  trasteee,  and  they  are  constrained  to 
believe,  from  many  events  brought  tu  their 
linowledge,  that  said  Bellman  has  had, 
and  now  bus,  an  interest  in  all  said  prop- 
erty purchased  In  the  name  of  said  Fadeley 
from  said  trustees,  and  all  additions  to 
and  Increase  of  the  stock,  etc.,  on  said 
land,  and  such  interests  and  rights  of  said 
Sellman  In  any  property  standing  in  the 
name  of  said  Fadeley  is  subject  to  the  said 
judgments  and  execution  liens;  and  prayed 
that  the  defendants  be  required  to  an- 
swer, (answer  under  oath  being  waived;) 
asked  for  an  Injunction  to  restrain  the 
said  Seliman  from  collecting  anydebtd  due 
him,  and  that  a  receiver  be  appointed  to 
take  charge  of  the  said  stallion  Ramoz, 
and  to  collect  all  chosee  in  action  of  the 
said  Sellman,  or  In  which  be  may  be  inter- 
ested ;  that  Virgrinia  L.  Mott  be  restrained 
from  selling  or  disposing  of  the  one-half  of 
the  horse,  and'  that  an  account  might  be 
taken  of  all  the  estate,  real  and  personal, 
belonging  tothedefendant,  and  anychoses 
in  action  due  them,  and  an  account  of  all 
Hens,  and  a  decree  for  a  sale  of  the  said  es- 
tate, real  and  personal.  Sellman  answered, 
admitting  the  debts  and  bis  failure  in  busi- 
ness, and  alleging  his  surrender  of  all  of 
his  property  to  his  creditors,  and  denying 
that  he  had  any  property  on  which  either 
judgment  or  execution  could  be  any  lien ; 
that  be  never  had  any  interest  in  the  horse 
nntil  it  was  acquired  in  1888;  that  he  did 
not  make  any  pretended  or  fraudulent  sale 
of  the  said  interest  in  the  said  horse;  that 
he  sold  the  said  interest  to  pay  for  the 
board  of  himself,  his  wife,  and  his  child, 
wbich  he  justly  owed  to  hisniother-in-Iaw, 
who  kept  a  boarding-house:  and  that  bo 
bad  nothing  now  but  the  fruits  of  his  daily 
labor,  of  which  he  should  not  be  deprived 
by  injunction  order  restraining  him  from 
collecting,  and  restraining  bis  employer 
from  paying  to  him.  Virginia  L.  Mott  an- 
swered that  the  debt  was  honest,  and  set 
forth  in  detail  its  history,  character,  and 
amount,  and  shows  that  the  amount  paid 
for  one-balf  of  a  horse  was  not  insignifi- 
eaot  ner  inadequate  at  f720.  The  injunc- 
tion was,  however,  awarded,  and,  on  the 
motion  of  Sellman  to  dissolve  the  same. 
It  was  continued  in  force  temporarily  as 
to  all  debts  or  aroonnts  dne  Sellman  over 
f50  in  the  aggregate.  Depositions  were 
taken  to  show  the  ownership  of  the  one-half 
of  the  horse,  and  also  to  show  that  Sell- 
man was  still  interested  inthe  dairy  farm; 
and  depositions  were  taken  for  the  de- 
fendants, among  them  Virginia  £■.  Mott, 
to  which  the  plaintiffs  excepted,  because 
of  her  husband's  interest  in  the  result  of 
the  suit.  On  tbe  25th  day  of  October, 
18?^,  a  decree  was  rendered,  by  which  it 
was  held  that  tbe  sale  to  Mrs.  Mott  of  tbe 
one-halt  interest  in  the  horse  was  valid, 
and  not  fraudulent,  and  that  It  was  not 
shown  that  H.  C.  Sellman  has  any  inter- 
est in  tbe  Fadeley  land  and  personal  prop- 
erty thereon.  The  court  dlsralssed  tbe  bill 
as  to  Virginia  L.Mott,  H.  J.  Fadeley,  and 
A.  R.  Mott,  with  costs,  and  referred  it  to 
a  commissioner  to  take  an  account  of 
what  cullectiouB  have  been  made  since  Au- 


gust 11, 1888,  and  to  whom ;  an  account  of 
the  earnings  of  tbe  horse  Kamoz  prior  to 
the  conveyance  to  V.  L.  Mott,  and  what 
is  due  thereon ;  and  to  settle  an  account 
between  H.  C.  Sellman  and  C.  R.  Paxton's 
executrix,  etc.;  which  report  was  made 
and  returned,  showing  a  balance  due  to 
Sellman  of  f  113.89  nf  coUectlous,  and  un- 
collected debts  amounting  to  $210;  which 
the  court  condrraed,  and  decreed  the  net 
balance  dueSellman  to  bepald  to  his  cred- 
itors, the  complainants.  From  this  decree 
the  said  complainants  appealed  to  this 
court. 

The  appellees  Insist  here,  first,  that  the 
bill  in  the  circuit  court  should  have  been 
dismissed  on  tbe  demurrer  and  answer, 
because  the  same  is  clearly  multiturious, 
and  for  that  reason  this  appeal  should  be  . 
dismissed.  But,  according  to  the  decis- 
ions of  this  court,  this  claim  as  to  the  bill 
is  not  sustained,  and  the  bill  is  not  multi- 
farious. Its  object  was  to  subject  the  prop- 
erty of  tbe  defendant  Sellman  to  the  lien 
of  the  plaintiffs' judgment  and  execution. 
This  was  the  one  common  "object  which 
ran  through  the  whole  bill.  See  Sadler 
V.  Whitehurst,  83  Va.  46, 1  S.  E.  Rep.  410; 
Insurance  Co.  v.  Devore,  83  Va.  267,  2  S.  E. 
Rep.  43;-t,  and  authorities  cited;  also  Nul- 
ton  V.  Isaacs,  30  Grat.  726;  Almond  v.  Wil- 
son, 75  Va.  613,  oplniou  of  Staples,  J. 

As  to  the  assignment  of  error  by  the  ap- 
pellants, that  thecircuit  court  erred  In  not 
setting  aside  tbe  sale  to  Mrs.  Mott.  and  In 
not  subjecting  the  interest  of  Sellman  In 
tbe  dairy  farm,  it  is  clear,  from  an  exam- 
ination of  the  evidence  herein,  that  no  such 
supposed  Interest  of  Sellman  was  devel- 
oped by  tbe  testimony ;  and,  as  to  tbe  sale 
to  Mrs.  Mutt  of  the  oue-half  of  the  horse, 
the  consideration  was  distinctly  proved, 
if  Mrs.  Mott  was  a  competent  witness,  and 
this  she  clearly  was  in  her  own  behalf,  as 
interest  no  longer  debars  a  witness,  and 
her  husband,  though  a  party  to  tbe  suit, 
had  no  interest  tberein,  and  tbe  wife  was 
not  disqualified  as  a  witness  by  reason  of 
his  being  a  party  to  the  suit.  Farley  v. 
TUlar.81  Va.279;  Hayes  v.  Associatlou,  76 
Va.  220.  But  it  is  insisted  that,  although 
Virginia  L.  Mott  was  a  purchaser  for  val- 
uable consideration,  without  notice  of  any 
lien,  yet  the  executions  issued  against 
Sellman  were  ileus  on  the  interest  In  tbe 
horse,  prior  to  and  paramount  to  any 
right  which  Sellman  could  sell  or  Virginia 
L.  Mott  could  purchase.  But  there  was 
no  lien  under  these  executions  which  hud 
never  been  levied  thereon  before  the  return- 
day  thereof.  Section  3587  of  the  Code  of 
Virginia  provides  that  "the  lien  of  a  writ 
uf  Strl  facias  under  this  section,  on  what 
is  capable  of  being  levied  on,  but  is  not 
levied  on  under  the  writ  on  or  before  the 
return-day  thereof,  shall  cease  on  that 
day. "  The  sale  to  Mrs.  Mott  of  the  horse 
appears  to  have  been  upon  a  valaabie  con- 
sideration of  unincumbered  property,  and 
the  other  creditors  have  no  valid  ground 
of  objection  as  against  Mrs.  Mott,  who 
has  paid  for  the  property  purchased  at  a 
price  certainl.Y  not  grossly  inadequate,  in 
any  view  of  the  question.  As  far  as  Sell- 
man is  concerned,  all  of  the  property  be- 
longing  to  him  wbich  was  developed  by 
tbe  proceedings  herein  was  paid  to  the 
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creditors,  and  the  court  coald  not  proper- 
ly have  Rone  further.  There  appears  to 
be  no  error  in  the  decree  of  the  circuit 
court  ot  Loudoun,  appealed  from  here,  and 
the  same  will  be  affirmed. 

(87  Va.  6895  

Coleman  ▼.  Sands,  Registrar. 

(JShtpreme  Court  vf  Appeals  qf  Vtrginbi.    April 
80,  1S91.) 

ButonoKfr—RBOMTiUTioN— Mandamus— Ovnoa 
ASB  OrncBB — Rksionatiok. 

1.  Under  Code  Va.  i  83,  providing  that  if  any 
person  sliall  offer  to  be  registered,  and  shall  be 
rejected  by  the  registrar,  he  may  tsue  an  appeal 
to  the  court  of  his  county  or  corporation,  or  to 
the  judge  thereof  in  vacation,  and  that  on  appli- 
cation of  such  appellant  ther<«istrar  shall  trans- 
mit to  the  court  or  judge  a  written  statement  of 
the  ground  relied  on  by  appellant,  and  the  rea- 
sons of  the  registrar  for  his  action,  the  answer 
of  the  registrar  that  appellant  did  not  offer  to 
qualify  as  to  his  right  to  vote,  and  that  he  is 
not  entitled  to  register,  is  no  defense  to  an  appli- 
cation for  mandamus  to  compel  him  to  transmit 
such  statement  to  the  county  judge. 

2.  A  registrar  of  voters  cannot  legally  resign 
by  merely  sending  his  resignation  to  the  cleric  of 
the  electoral  board,  and  receiving  from  him  an 
aclmowiedgment  of  its  receipt,  without  an  ex- 
press or  implied  acceptance  thereof  by  the  board. 

LACT^nd  BiOHABDSON,  JJ.,  dissenting. 

Edmund  Waddill,  Jr.,  and  Wm.H.Bever- 
ldge,tvr  plaintifi.  Sands,  Pollnrd & Saada 
and  Meredith  &  Cocke,  for  defendant. 

Lewis.  P.  This  is  a  petition  for  a  znao- 
damus,  filed  in  the  original  jurisdiction  of 
the  court  by  George  (yoleman  against 
William  H.  Sands,  alleged  registrar  ot 
Shoemaker's  election  district,  in  Henrico 
county.  The  petition  alleges  that  the  pe- 
titioner is  a  legally-qualified  voter  in  the 
said  election  district,  and  that  the  defend- 
ant. Sands,  Is  the  registrar  for  the  same 
district;  that  on  the  2d  day  of  April,  1891, 
the  petitioner  presented  himself  to  the  de- 
fendant, as  registrar,  and  requested  to  be 
registered  as  a  voter  in  said  district;  that 
he  then  stated  to  the  defendant  that  be 
was  a  duly-qualified  voter, and  entitled  to 
be  registered  as  such  in  said  district,  and 
ottered  to  make  a  full  statement  under 
oath  of  all  the  facts  required  by  law  to 
prove  that  he  was  entitled  to  be  regis- 
tered ;  that  the  defendant  refused  to  regis- 
ter petitioner,  whereupon  be,  desiring  an 
appeal,  applied  to  the  defendant  to  trans- 
mit a  written  statement  to  the  Judge  of 
the  county  court  of  Henrico  coun^  of  the 
ground  relied  on  by  the  petitioner,  and 
the  reasons  of  the  defendant  for  his  action ; 
that  petitioner  thereupon  appealed  to  the 
county  judge,  and  presented  his  petition, 
setting  forth  all  the  facts,  and  offered  to 
prove  every  allegation  made  by  him  that 
was  necessary  to  be  proved  to  show  his 
right  to  be  registered ;  that  the  defendant 
appeared  by  counsel,  and,  instead  of  filing 
the  said  written  statement,  he  entered  a  de- 
murrer to  the  petition,  and  declined  to  file 
said  statement,  or  to  give  any  reason  for 
bis  failure  to  do  so.  The  petition  then 
Koes  on  to  further  aver  that  the  judge  re- 
fused to  consider  the  appeal,  on  the 
g^round  that  he  had  not  before  him  the 
written  statement  afciresald,  as  required 
by  MCtion  88  of  the  Code,  and  because  be 


bad  no  power  to  compel  such  statement 
to  be  furnished.  And  the  prayer  of  the  pe> 
titlon  is  that  a  mand&wua  be  awarded  by 
this  court  to  compel  the  defendant  to 
transmit  to  the  judge  of  the  county  court 
the  written  statement  aforesaid,  pursu- 
ant to  the  statute  in  such  case  made  and 
provided.  To  this  petition  the  defendant 
demurred,  and  also  answered.  In  bis  an- 
swer besets  up  two  grounds  of  defense. 
Tic:  (1)  That  on  the  2d  of  April,  1891, 
he  was  not  the  registrar  for  the  said  elec- 
tion district ;  and  (2)  that  the  petitioner 
did  not  on  the  said  2d  day  of  April,  or  at 
any  time  thereafter,  offer  to  qualify  as  to 
his  right  to  vote;  and,  moreover,  that  ha 
is  not  entitled  to  be  registered  in  the  said 
county.  The  averment  of  the  answer  as 
to  the  first  point  is  as  follows:  "Your 
respondent  states  that  some  time  In  the 
month  of  March,  1891,  he  qualified  as  reg- 
istrar of  Shoemaker's  precinct  in  Henrico 
county,  under  an  appointment  of  the  elect- 
oral board  of  said  connty,  and  that,  after 
holding  the  office  fur  a  short  time,  be,  on 
the  morning  of  the  2d  of  April,  1891, 
resigned  the  same,  and  herewith  flies  the 
acknowledgment  of  the  receipt  of  said 
resignation  by  the  clerk  of  the  electoral 
board."  To  this  answer  the  petitioner 
demurred.  He  also  filed  a  geueral  replica- 
tion, and  upon  the  issue  thus  joined  evi- 
dence has  been  taken.  Inasmuch,  howev- 
er, as  the  questions  in  controversy  may  be 
properly  determined  on  the  demurrer,  we 
will  consider  the  case  upon  the  demurrer 
alone,  and  in  doing  so  we  will  consider 
the  points  relied  on  In  the  answer  In  the 
inverse  order  in  which  they  have  just  been 
stated. 

The  second  point,  namely,  that  the  de- 
fendant did  not  otter  to  qualify  as  to  his 
right  to  vote,  and  tbat  he  is  not  entitled 
to  be  registered,  is  clearly  not  a  sufficient 
answer  to  the  case  made  by  the  petition. 
The  question  on  this  branch  of  the  case  is 
not  whether  the  petitioner  ottered  to 
swear  that  he  was  a  qualified  voter,  or 
whether  he  is  or  Is  not  entitled  to  be  regis- 
tered, but  whether  the  reouisltlons  of  thA 
statute  In  such  a  case  have  been  complied 
with.  Section  83  of  the  Code  provides 
that  "if  any  person  shall  otter  to  be  regis- 
tered, and  shall  be  rejected  by  the  regis- 
trar, he  may  take  an  appeal  to  the  court 
of  his  county  or  corporation,  or  to  the 
Judge  thereof  in  vacation ; "  and  by  thesame 
section  it  Is  made  the  duty  of  the  regis- 
trar, on  the  application  of  any  person  so 
desiring  an  appeal,  to  "transmit  to  the 
court  having  jurisdiction  over  the  said 
election  district,  or  to  the  Judge  thereof, 
a  written  statement  ot  the  ground  relied 
on  by  the  appellant,  and  the  reasons  of 
the  registrar  for  his  action. "  There  Is  no 
averment  In  the  answer  that  an  opportu- 
nity was  given  the  petitioner  to  take  the 
oath  required  by  section  76  of  the  Code  ot 
every  person  before  being  registered ;  and, 
if  such  opportunity  had  been  given  and 
the  petitioner  declined  to  take  the  oath, 
that  would  be  no  Just  ground  for  the  re- 
fusal of  the  defendant,  if,  as  the  petitioner 
alleges,  be  was  theduly-quallfled  registrar 
for  Shoemaker's  election  district  at  the 
time,  to  transmit  the  reasons  for  bis  ac- 
tion, as  required  by  section  88,  abova  tX- 
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Inded  to.  When  such  a  statement  as  is 
required  by  that  section  Is  transmitted,  it 
is  (or  the  court  or  ]adge,  as  the  case  may 
be,  to  determine  whether  or  not  the  ap- 
pellant is  entitled  to  be  registered.  But 
nu  such  qaestlon,  we  repeat,  la  presented 
for  our  consideration.  The  object  or  this 
proceedtog  is  to  compel  the  defendant 
to  transmit  a  statement  to  the  county 
judge,  giving  the  reasons  for  his  action  In 
refusing  to  register  the  petitioner,  to  en- 
able the  lodge  to  decide  whether  that  ac- 
tion was  right  or  not.  Without  the  re- 
quired statement, that  question  cannot  be 
determined,  and  the  proper  tribunal  to 
determine  it  is  the  county  court  in  term- 
time,  OP  the  Judge  thereof  In  vacation. 

Then  the  next,  and  only  other  real,  ques- 
tion is,  was  the  defendant  in  ofHce  when 
the  application  to  him  was  made  by  the 
petitioner?  or,  in  other  words,  had  his 
resignation  at  that  time  become  complete? 
in  his  answer  he  states  that  he  re- 
8jgned  on  the  2d  day  of  April,  1891.  But 
he  does  not  stop  there.  He  goes  on  to 
aver  how.  as  he  supposes,  his  resignation 
was  ejected ;  and  the  averment  Is  that  on 
that  day  he  tendered  his  resignation,  the 
receipt  of  which  was  acknowledged  in 
writing  by  the  clerk  of  theelectorai  board. 
It  Is  not  stated,  however,  that  the  resig- 
nation has  ever  been  acted  on  by  the 
board,  either  by  formally  accepting  it,  or 
by  appointing  a  successor.  He  relies  sim- 
ply on  the  tender  of  the  resignation  and 
the  acknowledgment  of  its  receipt.  The 
question  therefore  is,  did  that  amount  to 
a  deposition  of  his  office  as  registrar? 
After  a  careful  consideration  of  the  case 
we  are  of  opinion  that  It  did  not.  At  the 
present  day,  in  this  country,  when,  as  Is 
commonly  said,  the  man  oftener  seeks  the 
office  than  the  office  the  man,  especially  If 
It  be  an  office  of  honor  and  emolument,  to 
qaestlon  the  proposition  that  a  person 
in  office  may  resign  at  pleasure  seems, 
at  first  blush,  perhaps,  a  little  strange. 
If  not  absnrd.  But,  be  that  as  it  may, 
in  the  absence  of  any  controlling  stat- 
ute on  the  subject,  and  we  are  aware 
of  none,  such  is  not  the  law  of  this 
case.  The  resignation  of  a  public  local 
office  is  by  no  means  in  all  cases  a  mat- 
ter of  right.  Such  an  office  is  ordina- 
rily held,  not  at  the  will  of  either  party, 
but  at  the  will  of  hotn.  And  a  registrar 
l8  not  only  a  public  officer,  but  one  upon 
whom.  In  the  administration  of  the  gov- 
m)ment,mostlmportant  and  essential  du- 
ties are  Imposed.  He  is  required,  more- 
over, to  take  the  same  oath  of  office  as  is 
prescribed  for  officers  of  the  state  gener- 
ally. Code,  §76.  At  common  law  to  re- 
fuse to  serve  In  a  municipal  office  connect- 
ed with  local  administration,  when  elect- 
ed or  appointed  thereto,  was  a  punishable 
offense,  of  which  numerous  Illustrations 
are  to  be  found  in  the  books.  Thus  In  Rex 
V.  Burder,  4  Term  R.  T78,  the  defendant 
was  indicted  for  that,  having  been  ap- 
pointed to  the  office  of  overseer  of  the 
poor,  he  nnlawfully  refused  to  execute  the 
ufBce,  and  the  indictment  was  sustained. 
^  in  Rex  V.  Lone,  2  Strange,  920,  which 
was  an  Indictment  for  not  taking  the 
office  of  constable.  It  was  moved,  after 
verdict,  in  arrest  of  Judgment,  that  the 


offense  charged  was  not  Indlctabla;  but 
the  motion  was  overruled,  and  the  con'«lc- 
tlon  held  good.  The  same  principle  was 
recognized  in  Rex  v.  Bower,  1  Barn.  &  0. 
585.  That  was  an  application  for  a  man- 
dawus  to  compel  the  defendant  to  take 
upon  himself  the  office  of  common  council- 
man in  the  borough  of  Lancaster,  an(J  the 
defense  was  that  by  a  by-law  persons  re- 
fusing to  fill  the  office  were  subject  to  a 
certain  fine,  which  the  defendant  had  paid. 
But  the  return  was  held  insufficient,  as  It 
did  not  state  that  the  fine  was  to  be  in 
lieu  of  service.  The  court  said:  "It  is 
an  offense  at  common  law  to  refuse  to 
serve  an  office  when  duly  elected.  The 
by-law  In  this  case  does  not  say  that 
the  party  paying  the  fine  shall  be  exempt 
from  serving  the  offlco,  or  that  the  fine  is 
to  be  in  lieu  of  service.  As  that  Is  not  de- 
clared in  the  by-law,  we  cannot  say  that 
the  payment  shall  have  any  such  opera- 
tion." A  peremptory  mand&mna  was  ac- 
cordingly awarded.  Whether,  in  view  of 
the  statute,  now  carried  intn  section  69  of 
the  Code,  which  empowers  the  electoral 
board,  and  makes  it  its  duty,  to  declare 
vacant  and  to  fill  the  office  of  any  regis- 
trar who  falls  to  qualify  within  30  days 
after  his  appointment,  an  Indictment 
would  be  sustainable  in  Virginia  for  a  re- 
fusal to  take  the  office  of  registrar,  it  is 
not  necessary,  for  the  purposes  of  the 
present  case,  to  inquire,  for  here  there  has 
been  no  refusal  to  qualify,  and  the  ques- 
tion Is  whether  the  defendant  has  legally 
resigned.  In  other  words,  the  question  is 
narrowed  down  by  the  record  to  this: 
t.'an  a  registrar  resign  at  pleasure,  without 
any  acceptance,  express  or  im piled,  of  the 
resignation  by  the  proper  authority, 
to  wit,  the  electoral  board  of  bis  city  or 
county? 

That  an  office  Is  vacated  by  resignation 
no  one  willdeny.  But  the  question  arises, 
what  constitutes  a  resignation, — /.  e.,  a 
completed  resignation?  Bouvier,  in  bis 
Law  Dictionary,  after  giving  the  defini- 
tion of  the  term  "resignation,"  adds  these 
words:  "As  offices  are  held  at  the  will  of 
both  parties.  If  the  resignation  of  an  offi- 
cer be  not  accepted  he  remains  In  office;" 
and  for  this  he  cites  the  case  of  Hoke  v. 
Henderson,  4  Dev.  1.  In  that  case  the 
opinion,  which  is  a  very  able  one,  was  de- 
livered by  Chief  Justice  Ruffin,  who, 
among  other  things,  said:  "An  officer 
may  certainly  reslg^n,  but  without  accept- 
ance his  resignation  is  nothing,  and  he  re- 
mains in  office.  It  is  not  true  that  an 
office  is  held  at  the  will  of  either  party.  It 
is  held  at  the  will  of  both.  Generally  res- 
ignations are  accepted,  and  that  has  been 
so  much  a  matter  of  course  with  respect 
to  lucrative  offices  as  to  have  grown  into 
a  common  notion  that  to  resign  is  a  mat- 
ter of  right.  But  it  is  otherwise.  The 
public  has  a  right  to  the  services  of  all  the 
citizens,  and  may  demand  them  in  all  civil 
departments  as  well  as  in  the  military. 
Hence  there  are  in  our  statute-book  sev- 
eral acts  to  compel  men  to  serve  in  offices. 
Kvery  man  is  obliged,  upon  a  general 
principle,  after  entering  upon  office, to  dis- 
charge the  duties  of  it  while  he  continues 
in  office;  and  he  cannot  lay  It  down  until 
the  public,  or  those  to  whom  the  autbori- 
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ty  is  confided,  are  Batlsfied  that  the  ofBce 
is  in  a  proper  state  to  be  lett,  and  the  offi- 
cer is  discharged.  The  obligation  Is  there- 
fore strictly  mutual,  and  neither  party  can 
forcibly  violate  it. "  Judse  DiUon,  speak- 
ing of  the  resignation  of  municipal  officers, 
lays  down  the  same  doctrine.  He  says : 
"  An  office  must  be  resigned  either  espress- 
ly  or  'by  implication.  If  the  charter  pre- 
scribes the  mode  in  which  the  resignation 
is  to  be  made,  that  mode  should,  of 
course,  be  complied  with.  Acceptance  by 
the  corporation  is,  at  common  law,  neces- 
sary to  a  consummation  of  the  resigna- 
tion, and  until  acceptance  by  proper  au- 
thority the  tender  or  oHer  to  resign  is  rev- 
ocable." 1  Dill,  Mun.  Corp.  §  163.  We 
And  this  subject  very  fully  and  luminously 
discussed  by  Mr.  Justice  Bradley  in  deliv- 
ering the  opinion  of  the  court  in  Edwards 
V  U.S..  103  U.S.  471.  That  was  an  appli- 
cation for  a  mandamus  against  Edwards, 
as  a  township  supervisor  in  the  state  of 
Michigan,  to  have  a  judgment  previously 
recovered  by  the  relator  against  the  town- 
ship audited  and  paid.  The  defendant  an- 
swered that  he  had  resigned  his  office  in  a 
written  communication  addressed  to  the 
township  board,  a  copy  of  which  he  ex- 
hibited with  his  answer.  It  did  not  ap- 
pear, however,  that  the  resignation  bad 
been  acted  on,  and  it  was  therefore  held 
not  complete.  Intheconrse  of  the  opinion 
it  was  said :  "  As  civil  officers  are  appoint- 
ed for  the  purpose  of  exercising  the  func- 
tions and  carrying  on  the  operations  of 
government,  and  maintaining  public  or- 
der, a  politicnl  organization  would  seem 
to  be  imperfect  which  should  allow  the 
depositaries  of  its  power  to  throw  oK  their 
responsibilities  at  their  own  pleasure.  This 
certainly  was  not  the  doctrine  of  the  com- 
mon law.  In  England  a  person  elected  to 
a  municipal  office  was  obliged  to  accept 
it  and  perform  its  duties,  and  be  subjected 
himself  to  a  penalty  by  retusal.  An  office 
was  regarded  as  a  burden  which  the  ap- 
pointee was  bound,  in  the  Intert^st  of  the 
community  and  of  good  government,  to 
bear;  and  from  this  It  followed  of  course 
that,  after  an  office  was  conferred  and  as- 
sumed, it  could  not  be  laid  down  without 
the  consent  of  the  appointing  power. 
This  was  required  in  order  that  the  public 
interests  might  suffer  no  Inconvenience  for 
the  want  of  public  servants  to  execute  the 
laws.  This  acceptance,"  it  was  added, 
"may  be  manifested  either  by  a  formal 
declaration  or  by  the  appointment  of  a 
successor."  The  court  then  went  into  an 
examination  of  the  Michigan  statutes,  ia- 
clnding  one  which  provides  that  every 
office  shall  become  vacant  by  "resigna- 
tion," and  continues  as  follows:  "But  it 
is  nowhere  declared  when  a  resignation 
shall  become  complete.  This  is  left  to  be 
determined  upon  general  principles;  and, 
in  view  of  the  manifest  spirit  and  Intent 
of  the  laws  above  cited,  it  seems  to  us  ap- 
parent that  the  common-law  requirement, 
namely,  that  a  resignation  must  be  ac- 
cepted before  it  can  be  regarded  as  com- 
plete, was  not  Intended  to  be  abrogated. 
To  hold  it  to  be  abrogated  would  enable 
every  office  holder  to  throw  off  his  official 
character  at  will,  and  leave  the  communi- 
ty unprotected.    We  do  not  think  that 


tnis  was  the  intent  of  the  law. "  Many 
other  authorities  to  the  same  effect  might 
be  cited,  but  we  deem  a  citation  of  them 
unnecessary. 

On  the  other  hand,  the  defendant  relies 
upon  several  cases,  the  first  of  which  is 
Amy  V.  Watertown,  130  U.  S.  301,  9  Sup.Ct. 
Bep.SSO.  Bu  t  that  case,  as  thecourt  said  in 
its  opinion,  is  clearly  distinguishable  from 
the  Edwards  Case  and  other  cases  of  that 
class.  That  was  an  action  against  the 
city  of  Watertown,  and  the  principal 
question  was  whether  process  in  the  ac- 
tion had  been  duly  served  The  charter 
of  the  city  required  service  in  such  cases  to 
be  bad  on  the  mayor,  and  also  provided 
that  "  the  resignation  of  the  mayor  shall 
be  in  writing,  directed  to  the  common 
council  or  city  clerk,  and  filed  with  the 
clerk,  and  shall  take  eHect  at  the  time  of 
filing  the  same."  The  mayor  resigned, 
before  the  commencement  of  the  action,  by 
complying  with  this  provision,  and  it  was 
lield  that  bis  resignation  became  complete 
upon  being  filed,  and',  consequently,  that 
there  had  been  no  valid  service  of  process. 
It  would  be  an  Idle  waste  of  time  to  say 
more  to  show  that  that  case  is  no  au- 
thority for  the  position  taken  by  the  de- 
feudantin  the  present  case.  The  next  case 
is  U.  a.  V.  Wright,  1  McLean.  509,  which 
was  a  nisi  prlus  decision  of  Mr.  Justice 
McLean,  and  in  which  the  resignation  of 
a  United  States  revenue  officer  was  a  sub- 
ject of  consideration.  In  the  opinion  it 
was  said:  "There  can  be  no  doubt  that 
a  civil  officer  has  a  right  to  resign  his  office- 
at  pleasure,  and  it  is  not  in  the  power  of 
the  executive  to  comptil  him  to  remain  in 
office."  This  is  certainly  a  very  broad 
statement  of  the  doctrine,  and,  if  correct 
as  a  universal  proposition,  would  be  de- 
cisive of  the  present  case.  But  of  that, 
case  we  need  only  say  (1 )  that  it  was  virt- 
ually overruled  by  the  supreme  court  in 
the  Edwards  Case;  and  (2)  that  the  doc- 
trine there  announced  has  no  application 
to  officers  who  are  chosen  to  carry  on  lo- 
cal government.  Such  was  the  comment 
upon  the  case  by  the  supreme  court  of 
New  Jersey  in  State  v.  Ferguson,  31  N.  J. 
Law,  107,  which  remark  was  quoted  with 
approval  in  the  Edwards  Case.  And  the 
same  comment  may  be  made  with  equal 
propriety  upon  Bunting  v.  Willis.  27  Grat. 
144,  which  was  decided  before  the  Edwards 
Case,  and  in  which  Moncore,  P.,  referring 
to  the  resignation  by  the  plaintiff  in  error 
of  the  office  of  United  States  deputy  col- 
lector of  customs,  observed  in  language 
very  similar  to  that  of  Mr.  Justice  McLea.n 
in  the  Wright  Case  that  "he  had  a  right 
to  resign  his  federal  office,  and  that  such 
right  does  not  depend  upon  the  consent 
or  acceptance  of  the  government."  It  is 
observable,  moreover,  that,  notwith- 
standing this  broad  language,  the  decision 
of  the  case,  if  we  correctly  understand  it, 
proceeded  on  the  ground  that  not  until  ac- 
ceptance did  the  resignation  become  com- 
plete. That  was  the  case  of  the  election 
of  a  person,  holding  a  federal  office  at  the 
time,  to  the  office  of  sheriff  for  the  term 
commencing  on  the  1st  of  July  then  next 
ensuing.  He  tendnred  his  resignation  of 
the  former  office  on  the  19th  of  June,  to 
take  effect  oo  the  30th.    On  the  1st  day  of 
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Jnly  he  performed  an  official  act  aa  depu- 
ty-collector, by  completing  the  clearance 
of  a  vessel,  and  on  the  next  day  he  was 
relieved,  and  the  office  tnrned  over  to  an- 
other, which  was  the  first  manifestation 
of  ao  acceptance  of  the  resignation;  and 
this  court  held  that  not  until  then  did  he 
cease  to  hold  the  office.  Although  the  res- 
ignation was  tendered  to  take  effect  on 
the  30th  of  June,  said  the  court,  "it  was 
not  accepted  until  after  that  time."  It 
was  consequently  held  that  by  continuing 
In  the  federal  offlre  after  the  1st  of  July  the 
office  of  sheriff  was  vacated.  It  is  obvi- 
ous, to  say  the  least,  that  the  case  Is  not 
an  authority  against  the  views  we  have 
expressed.  In  Pace  v.  People,  60  111.432, 
also  relied  upon,  which  was  the  case  of  the 
resignation  ot  a  school  superintendent, 
there  was  in  fact  an  acceptance  of  the  res- 
ignation, and  therefore,  as  the  court  held, 
the  same  became  complete  upon  its  being 
tendered.  In  People  v.  Porter,  6  Cal.  26, 
It  was  decided  by  a  divided  court,  and 
chiefly  on  the  authority  of  the  case  in  1 
McLean,  that  the  resignation  of  an  office 
Is  effectual  without  acceptance;  and  fol- 
lowing those  cases  is  Btate  v.  Fitts,  49 
Ala.  402.  To  the  same  effect,  also,  is  State 
V.  Hanss.  43  Ind.  105.  We  have  examined 
these  cases,  and  are  unable  to  yield  our  as- 
sent to  them.  They  do  not.  In  our  opin- 
ion, state  correctly  the  true  principle  of 
the  common  law,  and  am,  moreover,  in 
conflict  with  the  great  weight  of  authori- 
ty, as  we  think  we  have  already  shown. 
Onr  conclusion,  therefore.  Is  that  there 
has  not  been  such  a  completed  resignation 
on  the  part  of  the  defendant  as  to  amount 
to  a  deposition  ot  his  office  aa  registrar, 
and  that  a  mandamua  must  be  awarded, 
aa  prayed  for  in  the  petition. 

Lact,  J.,  (d/ssent/o^.)  This  Is  upon  an 
application  by  George  Coleman,  the  peti- 
tioner, for  the  peremptory  writ  of  tnaa- 
damaa  to  compel  W.  U.  Sands,  the  re- 
spondent, to  transmit  to  the  county  court 
of  Henrlcu  a  written  statement  of  the 
grounds  relied  on  by  the  said  petitioner 
to  register  as  a  voter,  alleging  that  the 
respondent  Is  a  registrar  of  voters  in  the 
registration  district  in  question,  and  that 
said  certificate  Is  required  by  law.  The 
respondent  answers  that  be  Is  not  now, 
and-  was  not  at  the  time  application  was 
made  to  him  for  said  certificate,  a  regis- 
trar of  voters  In  said  district;  that  he 
had  held  such  office,  but  had  resigned  the 
same  unreservedly  before  the  application 
was  made  to  him  for  the  certificate  in 
qnestion,  and  that  petitioner  was  in- 
formed of  thefact  that  hehad  resigned  the 
said  office,  and  was  no  longer  authorized 
by  law  to  discharge  the  functions  of  said 
office;  that  he  was  appointed  by  the  elect- 
oral board  of  the  county,  as  prescribed 
by  law,  and  had  delivered  his  resignation 
in  writing  to  the  said  appointing  power, 
tbrongh  its  clerk.  It  is  set  forth  therein 
also  that  whereas,  by  law,  it  Is  provided 
that  each  registrar  shall  annually  on  the 
oecond  Tuesday  \v  May,  at  his  voting 
place,  proceed  to  register  the  names  of  all 
qualified  voters  within  his  election  district, 
not  previously  registered,  who  shall  apply 
to  be  registered,  commencing  at  sunrise 


and  ending  at  sunset,  (seciJon  7R,  Code 
Ya. :)  and  although  he  had  notified  all 
persons  manifesting  an  Interest  in  the 
subject  that  on  that  day  ail  would  be 
added  to  the  list  who  wereen titled  to  be, — 
that  yet,  as  the  law  authorized  a  registrar 
to  register  applicants  entitled  to  vote  at 
any  time  previous  to  regular  elections, 
numerous  persous  applied  to  him  at  his 
house  at  night  In  such  manner,  and  with 
such  insistence,  that  he  had  been  unwill- 
ing to  hold  the  said  office,  and  had  uncon- 
ditionally resigned  it.  To  this  answer  the 
petltioDer  demurred,  and  upon  considera- 
tion of  the  iBsne  thus  raised  I  am  of  opin- 
ion that  the  answer  is  sufficient  in  law. 
and  is  indeed  a  complete  answer  to  the 
petition,  and  that  the  same  should  be 
dismissed,  and  the  writ  of  znaodanins  de- 
nied, because  the  respondent  Is  not  a  regis- 
trar., but  is  out  of  office,  and  cannot  law- 
fully perform  any  duty  appertaining  to  it. 
In  Virginia  an  unconditional  resignation 
of  an  office  is  a  termination  ot  an  office 
propria  vigore.  I  find  all  the  books  agreed 
upon  this  proposition,  and  I  have  not 
found  anything  to  the  contrary.  Mr. 
Minor,  in  his  Institutes,  (volume  2,  p.  26.) 
says:  "Tlie grounds  on  which  offices  may 
be  determined.  The  circumstances  which 
may  lead  to  offices  being  determined  may 
be  enumerated  as  follows:  (1)  Resigna- 
tion, expiration  of  term,  and  removal 
from  office  by  competent  authority. "  And 
again  be  says  on  the  following  page,  (20:) 
"Mode  of  effecting  the  removal  from  office 
of  one  on  the  grounds  above  named. 
Resignation,  expiration  of  term,  and  re? 
moval  by  competent  authority,  of  course, 
terminate  the  office  propria  vigore.  But 
in  the  other  cases  of  delinquency  the  office 
is  not  determined,  ypso  ibcto,  by  the  occur- 
rence of  the  cause.  There  must  be  a  judg- 
ment ot  a  motion, "  etc.  This  must  be  so, 
under  onr  constitution  and  laws,  which 
everywhere  recognize  and  provide  for  va- 
cancies in  office  crea  ted  by  resignation  or 
otherwise:  and  Mr.  Minor  is  clearly  right 
in  this  view,  because,  If  an  incumbent  has 
resigned  beyond  recall,  he  cannot  again 
rehabilitate  himself  with  the  office;  and 
when  the  resignation  is  accepted,  which  it 
may  be  either  expressly  or  by  implication, 
the  resignation  Is  effective.  If  peremptory, 
from  its  date. 

This  language  of  Mr.  Minor  has  been 
adopted  by  this  court  more  than  once, 
and  is  by  the  decisions  of  this  court  the 
settled  law  upon  this  subject  in  this  state. 
In  the  case  in  this  court  known  as  the 
"Blaud  &  Giles  Co.  Judge  Case, "  reported 
in  S3  Grat.  448,  it  was  said:  "An  office  is 
terminated  propria  vigore  by  resignation, 
expiration  of  term,  and  removal  by  com- 
petent authority.  But  in  other  cases  the 
office  is  not  determined.  Ipso  facto,  by  the 
occurrence  of  the  cause.  There  must  be  a 
judgment  of  a  motion, "  etc. ;  citing  2  Mi- 
nor, Inst.  822,  and  authorities  there 'cited, 
one  of  which  is  7  Tnck.  (Amer.  Ed.)  p.  11, 
where  the  same  doctrine  is  found.  Judge 
TucKBBsays:  "It  remains  to  remark  that 
offices  may  be  terminated  by  resignation, 
or  the  acceptance  ot  an  incompatible  office, 
even  though  it  be  inferior,  (Mllward  v. 
Thatcher,  2  Term  R.  81 ;  King  v.  Godwin. 
1  Dong.  398.)  or  be  remote, "  etc.    Adding : 
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"Offices  may  be  forfeited  by  misconduct  or 
neglect,  etc.;  but  this  can  only  be  by 
the  judgment  of  a  court,  I  apprehend,  in 
Virginia.  •  •  •  I  am  not  aware  of  any 
decision  as  to  tbe  necessity  of  a  Judgment 
of  a  motion  when  an  office  has  been  for 
felted  by  removal,  or  an  incompatible 
office."  It  will  be  observed  tbat  the 
learned  commentator  seems  to  regard  tbe 
case,  as  Mr.  Minor,  as  obviously  a  matter 
of  course.  Again,  In  the  case  of  Johnson 
V.  Mann,  reported  in  77  Va.  26.J.  Judge 
Richardson,  spcalciDg  of  a  case  of  expira- 
tion of  term,  says  in  delivering  the  unani- 
mous opinion  of  this  court,  all  the  judges 
concurring  as  tbe  court  is  at  present  con- 
stituted: "Again, in  the  Bland  &  Giles  Co. 
Judge  Case,  33  Grat.  450,  Judge  Chuistian, 
in  delivering  the  opinion  n(  this  court,  in 
spealiingof  tbe  tenure  of  office  of  a  county 
judge,  says:  'An  office  is  terminated  pro- 
prio  Ylgore  by  resignation,  expiration  of 
term,  and  removal  by  competent  authori- 
ty.'"  And  again,  in  tbe  same  case,  in  con- 
struing u  section  of  the  Pennsylvania  con- 
stitution which  is  as  follows:  "They 
[certain  officers,  includiug  the  one  then  in 
question]  shall  hold  their  offices  for  three 
.  years  if  they  shall  so  long  behave  them- 
selves well,  and  until  their  successor  shall 
be  duly  qualified, "—it  is  said:  "Tlie  ob- 
vious meaning  of  this  provision  is  that 
such  officers  cannot  bold  for  less  than 
three  years,  if  they  so  long  bebave  well, 
and  chouse  not  to  resign,  although,  on  the 
happening  of  certain  contingencies,  they 
may  hold  for  a  longer  period."  The  lan- 
guage relied  on  by  the  petitioner  in  the 
law,  that  this  officer  shall  hold'for  a  stat- 
ed term,  and  until  his  successor  is  quali- 
fied, refers,  I  think,  to  a  definition  of 
"term"  and  "tenure."  Where  there  had 
been  no  vacancy  created  in  tbe  office  ex- 
cept by  expiration  of  term,  the  end  and 
object  is  enabling  only. 

This  language  has  been  under  review 
here  in  several  cases.  In  the  case  of  John- 
son V.  Mann,  supra,  and  in  the  case  of 
Kiipatrick  v.  Smith.  77  Va.  358,  Judge 
Richardson  says :  "The  twenty-fifth  sec- 
tion of  article  six  of  the  constitution  is 
In  its  nature  enabling.  It  empowers 
judges  and  all  other  officers  elected  and 
appointed  to  continue  to  discharge  the 
duties  of  their  offices  after  their  terms  of 
service  have  expired,  until  their  successors 
have  been  qualified;  no  longer.  »  •  • 
Tbo  clause  In  question  in  our  constitution 
does  not  extend  the  term,  but  simply  ena- 
bles the  incumbent  to  hold  over  until  his 
successor,  whether  elected  or  appointed, 
is  chosen  in  the  wa>  prescribed  by  law. " 
And  I  think  this  language  cannot  be  cor- 
rectly used  to  do  more  than  to  enable  an 
officer  to  discharge  the  duties,  when  his 
term  has  ended  by  expiration  of  tbe  time 
for  which  he  was  chosen.  It  is  not  intend- 
ed to  compel  a  citizen  to  hold  an  office 
against  his  will,  and  after  he  has  chosen 
to  resign.  It  was  intended  to  enable  the 
incumbent  to  hold  for  that  time,  (to  use 
the  language  of  tbe  unanimous  opinion  of 
this  court,  cited  above,)  unless  be  chose 
sooner  to  resign.  There  are  other  decis- 
ions of  this  court  to  tbe  same  effect  on 
both  propositions,  but  it  is  not  necessary 
to  further  cite  them. 


I  do  not  concur  In  tbe  argrument  that- 
the  authority  granted  by  sections  67,  69, 
and  Hi  of  the  Code  of  Virginia  is  intended 
to  and  does  compel  an  officer  to  hold  for  the 
full  term,  and  afterwards,  whether  he 
wishes  to  or  not.  They  mean,  as  this 
court  has  said,  that  he  may  do  so  unless 
"be  choose  sooner  to  resign;"  and  he 
may  resign  during  the  term,  if  he  chooses 
to  do  so,  and  thus  create  a  vacancy.  But 
theargument  is  that  the  supreme  court  of 
the  United  States  has  held'in  certain  cases, 
erroneously  cited  as  Badger  v.  U.  S., 
(Badger  v.  Bolles,)  93  U.  S.  599;  Solo- 
maka  v.  U.  S.,  (Salamanca  Tp.  v.  Wilson. 
3  Sup.  Ct.  Kep.  344,)  that  an  officer  cannot 
resign  when  he  chooses,  and  thus  throw 
oft  his  responsibilities  to  the  public,  etc., 
and  especially  that  Justice  Bradley  has 
said  so  in  Edwards  v.  D.  S.,  103  U.  S.  471. 
Without  pausing  to  myself  explain  or  con- 
strue these  cases,  I  will  leave  that  where 
it  is  so  well  done  by  that  learned  justice 
himself  in  the  later  case  of  Amy  v.  Water- 
town,  130  D.  S.  315,  319,  9  Sup.Ct.  Rep.  530, 
merely  remarking  that  in  the  case  of  Ed- 
wards v. U.S., supra, the  justice  says:  "In 
this  country,  where  offices  of  emolument 
and  honor'are  commonly  more  eagerly 
sought  after  than  shunned,  a  contrary 
doctrine  (that  is,  contrary  to  the  common 
law)  with  regard  to  such  offices,  and  in 
some  states  with  regard  to  offices  in  gen- 
eral, may  have  obtained,  but  we  must  pre- 
sume that  the  common-law  rule  prevails, 
unless  the  contrary  is.  shown;"  and  he 
goes  on  to  show  that  in  that  state  (Mich- 
igan) the  common-law  rule  has  been 
adopted  by  statute,  and  cites  a  law  of 
that  state  where.  If  an  officer  declines  to 
accept  an  office,  and  does  not  qualify 
within  10  days,  ho  is  fined  $10.  Of  course, 
when  acceptance  of  an  office  is  made  com- 
pulsory by  tbe  penal  laws,  and  resigna- 
tion is  restricted  by  law,  the  question  is 
distinguishable  from  this.  But  I  have 
said  that  I  would  cite  this  learned  justice 
in  Amy  v.  Watertown.  decidnd  in  18S9.  In 
that  case,  speaking  of  an  officer  who  had 
resigned,  he  said:  "There  was  no  mayor 
In  office  at  the  time.  The  last  mayor  had 
resigned,  and  bis  resignation  bad  taken 
effect.  Service  on  hlin  was  of  no  more 
avail  than  service  on  an  entire  stranger. 
The  case  is  different  from  those  in  which 
we  have  held  that  a  resignation  of  an 
officer  did  not  take  effect  until  it  was  ac- 
cepted or  until  another  was  appointed. 
In  these  cases  either  the  common  law 
prevailed,  or  the  local  law  provided  for 
the  case,  and  pnsvented  a  vacancy.  Such 
were  the  cases  of  Badger  v.  U.  S.,  93  D. 
S.  599.  and  Edwards  v.  (J.  S.,  103  U.  S.  471, 
and  Salamanca  Tp.  v.  Wilson,  109  U.  S.  627, 
3  Sup.  Ct.  Rep.  344.  "In.the  present  case, " 
further  says  the  learned  justice,  "it  is  true 
the  consolidated  charter  of  the  city  of  Wa- 
tertown provides  that  'all  elective  officers 
except  aldermen  shall,  unless  otherwise 
provided,  hold  their  respective  offices  for 
one  year,  and  until  their  successors  are 
elected  and  qualified.'  But  that  provis- 
ion has  respect  to  ordinary  cases.  It  can- 
not apply  in  case  of  death,  and  does  not 
apply  In  case  of  resignation."  Anditgoes 
on  to  show  that  this  resignation  was  to 
take  effect  by  tbe  state  law  from  the  timo 
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it  was  filed.  And  It  appears  that  tbls 
case,  like  the  otbers,  proceeds  upon  a  con- 
sideration of  the  law  of  the  state  where 
thecasearose  In  accordance  with  the  act  of 
congress  of  June  1,  1S72,  (Rev.  St.  D.  S.  § 
914,)  since  the  passage  of  which  act  the 
practice  and  pleadings  and  forms  and 
modes  of  proceeding  must  conform  to  the 
state  law  and  the  practice  of  the  state 
courts. 

In  this  case,  therefore,  if  the  supreme 
court  of  the  United  States  were  consider- 
ing this  question,  the  said  court,  in  view 
of  tl)e  foregoing'  decisions  of  this  court, 
would,  I  think,  decide  this  question  as  I 
have  orged  that  it  should  be  decided,  and 
I  do  not  find  anything  in  that  court  to 
the  contrary.  We  have  been  referred  to 
nnmetuus  other  authorities  by  the  learned 
counsel  for  the  respondent;  among  the 
cases  in  this  court,  of  Bunting  v.  Willis, 
27  Grat.  155,  where  Moncube,  P.,  speak- 
ing for  this  court,  said,  as  to  an  offi- 
cer who  had  resigned  a  federal  office  in 
Virginia:  "That  he  had  a  right  to  resign 
his  federal  office,  and  that  such  right  does 
not  depend  upon  the  consent  or  accept- 
ance of  the  government  or  its  agents, 
seems  to  be  well  settled.  That  after 
such  a  resignation  becomes  complete  it 
cannot  be  withdrawn  by  the  officer,  even 
with  theconsentof  the  government, seems 
also  to  be  settled,  though  he  may  receive 
a  new  appointment,  which  may  perhaps 
be  given  to  him  in  the  form  of  a  with- 
drawal by  consent  of  his  resignation  of 
bis  former  office. "  Further  citations  are 
not  necessary,  I  think.  It  is  clear  to  me 
that  Mr.  Sands,  the  registrar,  is  out  of 
office,  and  is  no  longer  capalde  or  able  to 
do  the  act  required  of  him,  and  that  the 
writ  should  be  denied. 

RiCHABDSON.  J.,  concurs. 

(87  Va.  381) 

Bruce  v.  John  L.  Roper  Lumber  Co. 

[Supreme  Court  of  Appeals  of  Flrfftnio.    Jan. 
22,  1891.) 

CoTTrao  TucBEB  —  Injcnotion  —  Wbittbn  Con- 
TBACT  —  Parol  Evidbncb  —  Riobts  of  Stban- 

OEB. 

1.  Where  defendant  obtained  a  license  from 
a  land  company  to  cut  timber  from  its  land, 
knowing  at  the  time  the  saperior  rights  of  plain- 
tiff Imnoer  company,  and  such  license  is  revoked, 
defendant  will  be  enjoined  trom  farther  catting 
and  removing  lunber. 

2.  Plaintiff,  being  a  stranger  to  the  contract 
lietween  defendant  and  tbe  land  company,  may 
hj  parol  evidence  show  the  true  meaning  and 
scope  thereof. 

E.  E.  Holland  and  S.  D.  Davies,  for  ap- 
pellant. White  &  Garnett  and  Geo.  Mc- 
Itttosb,  for  appellee. 

HiNTON,  J.  This  is  a  controversy  be- 
tween the  appellant  and  appellee  as  to  the 
right  of  the  former  to  cut  timber  in  that 
part  of  the  Dismal  swamp  which,  from  its 
proximity  to  Suffolk,  is  known  as  the 
"Suffolk  Side"  of  the  swamp.  The  appeal 
is  taken  from  a  decree  of  the  circuit  court 
of  Nansemond  county,  which  perpetuates 
the  injunction  previously  awarded,  and 
allows  the  defendant,  Bruce,  "to  remove 
from  the  lands  in  the  bill  and  proceedings 
mentioned  all  the  timber  which  be  had  cut 


thereon  prior  to  the  14th  day  of  August, 
1886,  that  being  the  date  on  which  he  re- 
ceived notice- from  the  Dismal  Swamp 
Laud  Company  to  cease  cutting  on  said 
lands..  •  *  •"  This  decree,  we  think, 
after  repeated  and  careful  examinations 
of  the  record,  and  the  able  argument  pre- 
sented for  the  appellant,  should  be  sus- 
tained ;  because  we  are  satisfied  that,  no 
matter  what  may  be  the  rights,  if  any, 
of  the  said  Bruce,  under  his  contract,  to 
cut"  down  and  refuseluinber,  "those rights 
were  to  be  taken  in  subordination  to  the 
rights  of  the  John  L.  Roper  Lumber  Com- 
pany, and  never  were  intended  to  extend 
to  the  cutting  of  the  juniper  and  cypress 
lumber,  except  as  a  subcontrator  of  that 
company.  Without  going  into  a  detailed 
statement  of  all  the  testimony  upon  these 
points,  we  think  it  sufficient  to  say  all  this 
fully  appears,  not  only  from  the  testimony 
of  Loyall,  Herring,  and  Roper,  but  from 
the  testimony  and  acts  of  Bruce  as  well; 
for,  after  having  waited  some  time,  ac- 
cording to  his  own  admission,  to  find  out 
from  Roper's  own  lips  what  were  the 
rights  of  John  L.  Roper  Lumber  Company, 
and  whether  they  had  been  surrendered  so 
far  as  the  Suffolk  side  of  the  swamp,  thus 
Impliedly  admitting  that,  whatever  those 
rights  were,  be  knew  that  they  were  su- 
perior to  his  own,  he  nevertheless,  with- 
out having  seen  Roper,  went  on  and  en- 
tered into  the  contract  with  Loyall,  pres- 
ident of  the  Dismal  Swamp  Land  Com- 
pany, and  commenced  to  cut  timber,  both 
dead  and  growing,  under  it.  In  answer 
to  the  thirty-third  question,  which  is  in 
these  words:  "Then  you  knew,  both  in 
person  and  by  letter,  from  the  president 
of  the  Lumber  Company,  that  he  declined 
to  let  you  cat  juniper  and  cypress  timber, 
andyou  say  thatat  your  second  interview 
Mr.  Roper  told  you  that  he  had  a  con- 
tract for  all  the  juniper  on  the  company's 
land,  and  that  Mr.  Loyall  had  no  right 
to  contract  with  me,  you,  or  any  one  else. 
Is  that  so?" — he  says:  "Yes,  sir;"  thus 
showing  in  the  clearest  manner,  as  we 
have  said  before,  that,  although  be  was 
aware  of  the  superior  rights  of  the  lum- 
ber company,  he  went  on  and  acted  in 
defiance  of  them.  The  court  is  also  of 
opinion  that,  although  neither  Bruce  nor 
the  Dismal  Swamp  Land  Company  can  be 
allowed,  as  between  themselves,  to  intro- 
duce testimony  to  contradict  the  contract 
made  between  them,itIscompetent  for  the 
lumber  company,  a  stranger  to  said  con- 
tract, to  show  what  was  the  true  mean- 
ing and  scope  of  th  a  t  con  trac  t.  "  The  rule, " 
says  Mr.  Greenleaf,  excluding  parol  proof 
in  such  cases. "is applied  only  [in  suits]  be- 
tween the  parties  to  the  instrument. 
•  •  •  It  cannot  affect  third  parties, 
who,  If  it  were  otherwise,  might  be  prej- 
udiced by  things  recited  in  the  writings 
contrary  to  the  truth,  through  the  igno- 
rance, carelessness,  or  fraud  of  the  parties, 
and  who,  therefore,  ought  not  to  be  prcr 
eluded  from  proving  the  truth,  however 
contradictory  to  the  written  statement  of 
others."  1  Greenl.  Ev.  §  279,  and  cases 
there  cited,  and  in  Barreda  v.  Siisbee,  21 
How.  169.  And  the  court  is  further  of 
opinion  that  that  contract,  when  viewed 
in  the  light  of  the  surrounding  drcum- 
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stances,  amounts  to  a  Ilcenae,  revocable 
at  the  will  of  the  Dismal  Swamp  Land 
Company,  and  that  the  same  was  revoked 
on  the  14th  day  of  August.  1886,  by  the  no- 
tice sent  to  them  on  that  day.  Entertain- 
infr  these  views  as  to  the  tacts,  we  only 
deem  It  necessary  to  add  that  we  concur 
In  the  decree  entered  by  the  lower  coart. 
And  that  the  same  must  be  affirmed. 


(87  Va.  50) 


Sneluno  v.  Statk. 


(Supremt  Court  of  Oeorgla.  April  84, 1891.) 
UosDER— Btidbkob — RsSISTIKa  Arbsst. 
Deceased  and  others  bad  come  to  defend- 
ant's hoase  to  arrest  him  for  a  felony  committed 
in  tluit  county,  and  for  which  he  nsd  been  in- 
dicted three  years  before.  When  they  ordered 
the  door  opened,  the  only  response  was  from  a 
little  girl  that  nobody  was  in  there.  Deceased 
then  entered,  saw  defendant,  and  told  him  to  get 
np  and  consider  himself  tmder  arrest  He  did 
notj  however,  announce  that  he  was  an  ofBcer. 
Held  that,  as  by  Code  Oa  f  47S4,  a  private  per- 
son may  arrest  one  who  has  oommitted  a  felony, 
and  is  escaping  or  attempting  to  escape,  and  de- 
fendant knew  deceased's  purpose,  his  Killing  de- 
ceased, by  resisting  and  sheeting  him,  oonsti- 
tnted  murder. 

Error  from  auperldr  coart,  Randolph 
county;  LiUmpkin,  Judge. 

Jesse  Walters  and  Harrison  A  Peoples, 
(or  plaintiff  in  error.  J.  A/.  Griggs,  Sol. 
Gen.,  for  the  State. 

Olabkb,  Special  Jndge.  At  a  special 
term  of  Randolph  superior  court  held  in 
July.  1890.  Sam  Snellins,  the  plaintiff  In 
error,  was  convicted  of  the  murder  of 
Ed  Skipper.  He  moved  for  a  new  trial, 
jetting  forth  as  the  only  gronnds  of  such 
motion  that  the  verdict  was  contrary  to 
I  he  evidence  and  contrary  to  the  law. 
1'he  motion  was  denied,  and  its  denial  is 
ttie  error  here  assigned.  The  evidence  In-' 
troduced  by  the  prosecution  was  substan- 
tially as  follows:  In  1884  a  bench-war- 
rant was  Issued  from  the  superior  court 
of  Randolph  county  for  the  arrest  of  said 
Snelllng  for  murder,  be  having  been  In- 
dicted in  that  court  for  such  offense.  On 
May  17, 1887,  the  sheriff  placed  this  war- 
rant in  the  hands  of  the  deceased,  for  the 
purpose  of  execution.  He  is  mentioned  in 
the  evidence  as  "abailttf  of  the  county," 
"officer  of  the  Justice  court  here, "  "arrest- 
ing officer,"  and  Jailer  of  the  county. 
Shortly  after  9  o'clock  In  the  morning  of 
that  day  Skipper  left  Cutbbert  to  make 
the  arrest,  being  accompanied  by  Joe 
Standley  and  N  A.  Burge.  Their  Interest 
in  the  matter  was  to  secure  a  reward 
which  bad  been  oBered  for  tbe  appre- 
hension of  Snelllng.  These  men  were  all 
armed.  Skipper  and  Burge  each  having  a 
double-barrel  shotgun,  and  Standley  a 
Winchester  rifle.  Skipper  took  one  route 
for  tbe  bouse  where  Snelllng  was  supposed 
to  be,  and  Standley  and  Surge  another. 
Tbe  three  met  at  the  house.  This  was 
simply  a  single  room,  with  a  front  and 
rear  door,  and  a  window  In  one  end.  Tbe 
house  was  "  pretty  high  "  above  theground, 
and  steps  led  up  to  the  front  door,  which 
opened  towards  the  inside.  Skipper  took 
position  at  the  front  door,  Burge  at  the 
rear  door,  and  Standley  at  a  corner  which 
commanded  a  view  both  of  the  front  door 


and  window.  Skipper  three  times  ordered 
that  the  door  be  opened.  The  only  re- 
sponse was  from  a  little  girl,  who  said 
there  was  "nobody  in  there."  He  then 
caught  bold  of  the  door  knob,  turned  It, 
and  pushed,  and  the  door  flew  open. 
After  tbe  dour  opened  he  entered  the  house 
and  said  to  Snelllng:  "Oet  up,  and  con- 
sider yourself  under  arrest. "  When  these 
words  wera  spoken,  Snelllng  fired  a  pistol 
at  Skipper,  the  ball  <rf  wbicb  entered  bis 
stomach.  Standley  then  ran  to  tbe  door, 
and  sprang  into  the  house.  As  he  did  so, 
the  pistol  was  fired  a  second  time,  and 
Snelllng  and  Skipper  then  had  hold  of  each 
other.  Tbe  latter's  gun  was  on  tbe  floor, 
with  the  barrel  pointing  to  the  dour. 
Skipper  cried:  "Help,  he  has  killed  met" 
Standley  made  an  ineffectual  effort  to  use 
his  gun,  when  Snelllng  fired  at  him,  shoot- 
ing bim  in  the  shoulder.  This  disabled 
Standley  so  that  bis  gun  fell  to  the  floor. 
It  fired  as  It  fell.  Snelllng  then  shot  at 
Standley  a  second  time,  infiicting  another 
wound,  and  then  again,  tbe  last  time  miss- 
ing his  aim.  Standley  was  still  unable  to 
discharge  his  gun,  though  "be  cocked  it 
once  or  twice,  and  snapped  it."  Snelllng 
was  still  "snapping"  his  pistol  at  Stand- 
ley.  He  turned  to  the  door,  and  let  him- 
self down.  Here  Burgecame  up, and  some 
doien  words  were  exchanged  between 
blm  and  Standley.  Aboat  this  time  Skip- 
per fell  backwards  ont  of  tbe  door.  At 
the  same  time  Snelllng  leaped  through  the 
duor,  and  fled.  Skipper  neither  spoke  nor 
moved  after  he  tell.  He  expired  In  five 
minutes.  Upon  examination  it  appeared 
that  his  gun  had  not  been  fired.  When 
tbe  shooting  occurred,  tbe  only  person  io 
tbe  bouse  besides  the  three  men  was  a 
negro  girl  about  nine  or  ten  .vears  old.  No 
evidence  was  tendered  on  the  part  of  the 
defendant.  He  made  a  statement,  which 
was.'in  substance,  that  on  the  occasion  in 
question  he  was  asleep  in  his  wife's  house ; 
that  the  noise  of  some  one  breaking  into 
the  house  awoke  him ;  that  the  first  thing 
he  saw  was  a  man  In  tbe  bouse  presenting 
a  gun  at  him;  that  he  thereupon  shot  at 
the  man;  that  the  man  again  presented 
the  gun,  and  defendant  again  shot;  that 
about  this  time  another  man  entered  with 
a  gun ;  that  neither  of  tbe  men  said  any- 
thing to  blm ;  and  that  what  he  did  was 
for  his  own  protection.  He  mentioned 
further  that  be  did  not  know  how  many 
shots  be  fired,  and  that  lie  escaped  after 
he  had  fired  tbe  last  one.  The  state  hav- 
ing introdnced  a  witness  who  testified 
that  defendant  had  told  bim  that  Skipper 
had  shot  blm  (defendant)  with  a  double- 
barrel  shotgun,  before  he  fired  at  all,  de- 
fendant made  a  supplemental  statement, 
in  which  he  said  that  be  was  shot  in  the 
difflcnity,  and  with  buckshot,  and  pointed 
out  to  the  Jury  the  place  where  he  was 
struck.  Under  the  evidence,  tbe  most 
favorable  view  of  the  case  for  the  d«>f end- 
ant  is  that  he  killed  a  private  citizen  who 
was  attempting  to  arrest  blm  forthe  com- 
mission of  a  felony.  This  view  may  well 
be  taken. for  theofllcer  did  not  disclose  his 
character  as  such,  and  did  not  exhibit  or 
mention  the  warrant  which  he  bad.  Sup- 
posing the  facts  to  be  thus,  is  there  any- 
thing to  r^leve  the  defendant  of  the  guilt 
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of  murder?  We  think  not.  A  private  per- 
son had  a  legal  right  to  make  the  arrest. 
"If  the  offense  Is  a  felony,  and  the  offender 
is  escaping,  or  attempting  to  escape,  a 
private  person  may  arrest  him  upon  rea- 
sonable and  probable  grounds  of  suspi- 
cion." Code,  §  4724.  This  defendant's 
offense  was  a  felony,  for  which  he  bad 
been  Indicted  three  years  before.  Nor 
conld  he  shield  himself  from  the  effect  of 
the  situation  by  a  claim  that  he  actei  in 
Ignorance  of  the  purpose  of  the  person  at- 
tempting the  arrest.  This  purpose  was 
distinctly  announced  by  the  first  and  only 
words  which  were  addressed  to  him  by 
the  deceased.  This  evidence  cannot  be 
overcome,  and  needs  no  support.  If  It 
needed  aid.  It  could  well  receive  It  from 
the  circumstances  of  the  defendant  when 
the  killing  occurred.  Hewas  in  thecounty 
where  the  felony  had  been  perpetrated, 
and  there  as  a  fugitive  from  Justice.  He 
must  have  apprehended  the  very  thing 
which  occurred,  and  might  reasonably 
have  supposed  the  attack  on  his  home  to 
have  been  made  with'  that  design.  It  is 
easy  to  believe  that  he  did  at  once  realize 
the  intention  of  the  arresting  party.  The 
response  of  the  little  girl  to  the  demand 
for  admission  to  the  house  Is  significant  in 
tills  connection.  The  state  of  preparation 
in  which  he  was  found,  and  the  prompt- 
ness and  vigor  with  which  he  availed  him- 
self of  such  preparation,  mean  much  in  ex- 
plaining the  state  of  his  mind.  If,  then. 
Skipper,  as  a  private  citizen,  had  author- 
ity to  apprehend  the  defendant,  and  the 
defendant  knew  that  Skipper's  purpose 
was  to  arrest  him.  tt  wns,  of  course,  his 
daty  to  submit.  The  law  would  not  tol- 
erate In  him  any  form  or  degree  of  resist- 
ance, and  most  certainly  we  cannot  dis- 
cover the  slightest  excuse  for  the  sangui- 
nary and  fatal  resistance  to  which  he  did 
resort.  The  following  decisions  of  this 
court  were  cited  by  counsel  for  defendant, 
to  wit:  O'Connor  v.  State,  64  Ga.  126; 
Phillips  V.  State,  66  Oa.  756:  Davis  v. 
State.  79  Oa.  767,  4  S.  E.  Rep.  818,  and 
Croom  V.  State,  85  On.  718, 11  S.  E.  Rep. 
1035.  We  have  examined  in  full  each  one 
of  these  cases,  and  tail  to  find  any  adjudi- 
cation at  variance  with  this  opinion.  In- 
deed, the  one  last  named  states  more 
strongly  and  clearly  than  the  writer  can 
the  doctrines  upon  which  we  rest  the  pres- 
ent decision.    Judgment  affirmed. 

LiTMPKiN,  J.,  being  disqualliied  in  this 
case,  Hon  Mabshall  J.  Clarke,  judge 
of  the  superior  courts  of  Atlanta  circuit, 
was  designated  by  the  governor,  and  pre- 
sided. 


(M  qa.  «o»)  

Brntley  v.  Finch  et  al. 
{Supreme  Court  of  Oeorgla.    March  16, 1891.) 
Dkfavlt  JuDOiteNT— Vacating. 
Where,  in  an  action  on  an  unconditional 
contract  in  writing,  no  plea  on  the  part  of  the  de- 
,  fense  is  filed,  and  counsel's  name  is  not  marked 
'  upon  the  docket,  a  request  by  one  of  defendants 
to  the  clerk  to  mark  the  name  of  counsel  on   the 
docket,  and  the  fact  that  such  counsel  was   a 
member  of  the  legislature  In  session  when  the 
case  was  called,  are  not  sutBcient  grounds  for 
setting  aside  the  judgment,  under  the  rule  re- 
pairing counsel  to  file  his  pleas  at  the  first  term 


ot  ooort,  and  to  mark  or  have  marked  his  name 
on  the  docket 

Error  from  superior  court,  Brooksconn- 
ty;  Alkxa.noeb,  Judge. 

Daniel  Rouutree,  for  plainttB  In  error. 
W,  S.  Bampbreya,  for  defendants  In  error. 

Simmons,  J.  We  think  the  court  erred, 
under  the  facts  of  this  case,  In  setting 
aside  the  Judgment.  There  was  no  plea 
filed,  the  name  of  counsel  was  not  marked 
upon  the  docket,  nor  was  the  attention  of 
the  court  called  to  the  fact  that  the  ab- 
sent counsel  was  employed  in  the  case  or 
expected  to  appear  in  the  same.  When 
counsel  is  employed  In  a  case,  especlnlly  in 
defense  of  a  suit  on  an  unconditional  con- 
tract In  writing,  it  is  his  duty  to  file  his 
pleas  at  the  first  term  of  the  court,  and  to 
mark,  or  have  maijced,  his  name  upon  the 
docket.  When  this  is  not  done,  it  is  the 
duty  of  the  court  to  awacd  judgment 
without  a  jury  in  the  case.  This  case  was 
doubtless  called  in  its  order,  and  no  plea 
having  been  filed,  and  counsel's  name  not 
having  been  marked  upon  the  docket,  the 
conrt  entered  judgment  thereon.  We  do 
not  think  the  defendants  in  the  court  be- 
low made  a  sufficient  showing  to  author- 
ize the  judge  to  set  aside  a  solemn  judg- 
ment made  at  a  former  term  of  the  court. 
The  fact  that  one  of  the  defendants  re- 
quested the  clerk  to  mark  the  name  of  his 
counsel  on  the  docket  In  not  sufficient. 
The  fact  that  counsel  was  a  member  of 
the  l^slature,  which  was  then  in  session. 
is  not  sufficient.  Tlie  fact  that  the  de- 
fendants now  say  they  have  a  meritorious 
defense  is  not  sufficient.  Defendants  bad 
more  than  six  months  within  which  to  in- 
form the  court  of  this  defense,  and  failed 
to  do  it  in  the  manner  prescribed  by  law. 
They,  or  their  counsel,  should  have  seen 
that  such  defense  was  filed.  The  Ipast 
they  could  have  done  would  have  been  to 
mark  the  name  of  their  counsel  on  the 
docket,  so  as  to  inform  the  judge  that 
there  was  a  defense  to  the  suit.  Not  hav- 
ing done  this,  and  showing  no  sufficient 
reason  for  setting  the  judgment  aside,  the 
trial  judge  erred  in  granting  the  motion. 
Phillips  V.  Taber,  «3  Ga.  565, 10  S.  E.  Rep. 
270:  McDaniel  v.  McLendon.  85  Ga.  614,  11 
8.  E.  Rep.  869.    Judgment  reveresd. 

(86  Oa.  804) 

Meadows  et  ah  v.  Taylor  et  al. 

(Supreme  Court  of  Oeorgla.    March  16, 1891.) 

Cektiobabi  to  Okdinabt — Adoption  op  Stock 
Law. 
The  statute  providing  for  elections  respect- 
ing fences  and  stock  law  m  and  for  a  single  mi- 
litia district  makes  no  provision  for  a  counter- 
petition,  or  for  any  contest  or  hearing  before 
the  ordinary;  and  the  ordinary's  action  upon 
such  a  petition  is  ministerial,  and  certiorari  will 
not  lie  to  correct  any  error  or  mistake  in  his  coh- 
duct.    AtBrming  10  S.  E.  Rep.  204. 

Error  from  superior  court,  Pnlaskl 
county:  Roberts,  Judge. 

The  official  reportls  as  follows:  The  ex- 
ception in  this  case  is  to  the  ruling  of  the 
court  below  dismissing  a  certiorari  on  the 
ground  that  certiorari  would  not  lie  to 
the  ministerial  act  of  an  ordinary  In  open- 
ing the  returns  of  a  "stock  law"  election 
for  a  militia  district,  and  proclaiming  tbo 
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result,  over  the  objections  of  the  plaintiffs 
In  certiorari,  made  before  the  returns  were 
opened  and  result  declared;  and  in  hold- 
ing that  this  question  would  not  be  af- 
fected by  the  fact  that,  at  the  time  of  the 
election  and  consolidation  of  the  votes,  a 
bill  of  exceptious  was  pending  in  the  su- 
premo court  to  a  refusal  of  the  Judge  of 
the  superior  court  to  sustain  a  certiorari, 
brought  by  the  same  plaintiffs  to  the  ac- 
tion of  the  ordinary  iu  refusing  to  sustain 
their  caveat  to  the  petition  for  the  elec- 
tion, and  in  ordering  the  election.  The 
case  made  by  the  bill  of  exceptions  last  re- 
ferred to  was  heard  by  this  court  at  Its 
March  terra.  1889,  and  will  be  found  re- 
ported in  82  Ga.  73S.  10  S.  E.  Rep.  204. 
The  ruling  of  the  court  below  was  affirmed. 
Martin  <£  Smith,  for  plaintiffs  in  error. 
Jordan  &  Watson,  for  defendants  in  error. 

Simmons.  J.  Under  the  facts  as  they  ap- 
pear in  this'  record,  the  court  did  not  err 
in  dismissing  the  certiorari.  Judgment 
affirmed. 


(86  Oa.  7K) 

Savannah,  F.  &  W.  R.  Co.  v.  Watson. 
{Sxi/prtme  Cowrt  of  Oeorgla.    March  16,  1891.) 

AUBKDMENT  OF  PLEADINGS. 

Under  Code  Qa.  |  3479,  providing  that 
plaintiff  or  defendant,  in  any  court  except  the 
supreme  court,  whether  at  law  or  in  equity, 
may,  at  any  stage  of  the  case,  amend  the  pleadings 
in  all  respects,  it  is  reversible  error  to  refuse 
an  amendment  to  defendant's  plea  of  the  general 
issue,  by  filing  a  plea  of  the  statute  of  limitations 
after  the  cause  has  been  submitted,  and  the  jury 
have  retired,  and  been  out  all  night. 

Error  from  superior  court,  Decatur 
county :  BowEH,  Judge. 

D.  A.  Kassell,  for  plaintiff  in  error. 
Donalson  <K  Hawes,  for  defendant  In  er- 
ror. 

Si.MMONB,  J.  The  Jury  hud  been  charged 
with  this  case,  and  had  retired  to  their 
room.  After  they  had  been  out  all  night, 
the  defendant  proposed  to  amend  bis  plea 
of  the  general  Issue  by  filing  a  plea  of  the 
statute  of  limitHtiuns.  Vluintiff's  counsel 
stated  that  he  would  be  surprised  by  the 
amended  plea;  that  his  client  had  been 
sent  home  by  him  before  he  knew  of  the 
offer  to  amend  his  plea;  that,  were  his  cli- 
ent present,  he  could  testify  to  such  fncts 
as,  in  his  opinion,  would  take  the  case  out 
of  the  bar  of  the  statute.  The  court  re- 
fused to  allow  the  plea  to  be  filed,  and 
this  was  the  main  ground  of  exception 
argued  before  us.  Section  3479  of  the  Code 
provides  as  follows:  "All  parties,  wheth- 
er plaintiffs  or  defendants,  in  the  superior 
or  other  courts,  (except  the  supreme 
court,)  whether  at  law  or  in  equity,  may, 
at  any  stage  of  the  cause,  as  matter  of 
right,  amend  their  pleadings  in  all  re- 
spects, whether  In  matter  of  form  or  of 
substance,  provided  there  is  enough  In  tlie 
pleading^  to  amend  by. "  Under  this  sec- 
tiou,  we  think  the  court  erred  in  refusing 
to  allow  the  amendment,  even  at  the  late 
stage  of  the  case  then  on  trial.  This  is  a 
very  broad  provision  iu  the  law  for 
amendments.  It  declares  that  either  of 
the  parties  may,  at  any  stage  of  the  case, 
as  matter  of  right,  amend  tlieir  pleadings 


in  all  respects,  etc.  While  the  facts  of  this 
case  show  gross  negligence  on  the  part  of 
the  defendant  in  not  sooner  offering  this 
amendment,  yet,  under  this  section,  he 
bad  a  right  to  make  it  at  any  time  before 
the  Jury  returned  their  verdict.  Of  course, 
had  it  worked  a  surprise  upon  the  plain- 
tiff, he  would  have  had  aright  to  continue 
the  cause  at  the  expense  of  the  defendant, 
and  the  court  should,  before  allowing  the 
amendment,  have  put  the  defendant  upon 
terms,  as  is  provided  for  in  section  34«2  of 
the  Code.  While  we  think  this  is  the  prop- 
er construction  of  this  section  of  the  Code, 
we  also  think  the  section  goes  too  far  in 
allowing  amendments.  we  think  the 
right  to  amend  ought,  at  least,  to  cease 
after  the  Jury  has  been  charged  with  the 
case,  and  have  retired  to  their  room.  It 
frei)ueutly  works  a  great  hardship  upon 
the  courts,  at  great  expense  to  thecounty. 
I  have  known  several  Instances  where 
cases  have  occupied  the  court  for  days, 
and  at  the  last  stage  of  the  trial  one  of  the 
parties  would  offer  an  amendment  which 
would  cause  the  case  to  be  continued. 
Besides,  it  is  an  inducement  to  laziness 
and  negligence  on  the  part  of  counsel. 
Judgment  reversed. 


(86  Ga.  Hi 
Savannah  &  W.  R.  Co.  et  ah  v.  Woodruff. 

(Supreme  Court  ofOeorgia.    Nov.  10, 1890.) 

Railboad  CoKPAmss  —  Tbaoks  on  Stbbets— In- 
tascTtosi. 

1.  After  railways  have  been  connected  for 
nearly  SO  years  under  a  special  act  of  the  legis- 
lature providing  for  tboir  connection  in  a  city 
with  the  consent  of  the  people  thereof,  the  people 
having  consented  by  popular  vote  cast  within 
the  year  following  the  passage  of  the  act,  and 
the  connection  having  been  made  within  the  next 
year  after  the  vote  was  taken,  no  authority  can 
be  derived  from  the  act  for  holding  another  elec- 
tion giving  consent  to  tbe  laying  of  additional 
side  tracks  or  turn-outs  on  the  streets  of  the  city 
by  one  or  more  of  the  railway  companies.  When 
the  connection  was  completed  with  the  side 
tracks,  etc.,  then  constructed,  the  power  con- 
ferred by  the  act  to  encroach  on  the  streets  was 
exhausted. 

2.  A  temporary  injunction  restraining  the  con- 
struction of  a  side  track  or  turn-out  tor  a  steam 
railway  in  the  streets  of  a  city  may  be  granted 
at  the  Instance  of  a  citizen  alleging  special  dam- 
age to  bis  real  estate  located  in  tbe  vicinity  of 
the  nuisance,  and,  though  the  evidence  be  conflict- 
ing as  to  whether  he  will  sustain  special  damage 
or  not,  tbe  discretion  of  the  judge  in  granting 
the  injunction  will  not  be  controlled  unless 
abused. 

8.  It  is  no  legal  l>ar  to  the  injunction  that 
tho  plaintiff  may  have  acquired  his  title  from  col- 
lateral motives,  and  very  reoently  t>efore  the 
work  complained  of  began  or  was  to  begin. 

iSylldbiu  by  the  Court.) 

Error  from  superior  court,  Muscogee 
county;  Martin,  Judge. 

Peabody,  Brannon  Jt  Batcher,  for  plain- 
tiffs in  error.  C.  E.  Battle  and  McSeill  Jt 
Levy,  for  defendant  in  error. 

Blecki.ev,  C.  J.  1.  Without  legislative' 
authority  the  city  government  of  Colum- 
bus could  not  authorize  the  construction 
and  use  of  a  side  track  tor  a  steam  rail- 
way over  and  upon  the  public  streets  of 
the  city.    Kavanagh  v.  Railroad  Co.,  78 
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Ga.  271  A  Daly  v.  Railroad  Co., 80  Gn.  793, 
7  S.  E.  Ijtep.  146.  The  ueedfal  aathority  is 
soaKht  to  be  derived  from  tbe  act  of  1857, 
and  truin  a  vote  of  tbe  citizens  taken  un- 
der that  act  in  1887.  The  title  of  the  act 
is  "An  act  to  authorize  the  connection  of 
tbeMuHcogee  Railroad  with  the  Opellka 
Branch  Railroad  and  the  Mobile  and  Gi- 
rard  Railroad,  at  ColutDbus."  Under  thia 
title  the  preamble  and  enacting  clauseB 
are  as  follofrs :  "  Whereas,  it  would  pro- 
mote tbe  interest  and  convenience  ot  the 
people  of  Georgia  and  Alabama,  as  well 
ns  the  public  generally,  to  connect  tbe 
Hoscugee  Railroad  with  tb3  Opelika 
Branch  Railroad  and  Mobile  and  Girard 
Railroad,  be  it  enacted,  that  the  president 
and  directors  of  said  roads  shall  have  the 
power  of  connecting  their  said  roads  by 
extending  them  through  tbe  city  com- 
mons and  streets  ot  Columbus,  with  such 
Bide  tracks,  turn-outs,  and  sheds  as  may 
be  necessary  for  tbe  convenience  of  freights 
and  passengers:  provided,  tUey  first  ob- 
tain the  consent  of  the  people  of  the  city 
of  Columbus,  upon  such  terms  as  may  be 
agreed  on  and  shall  be  satisfactory  to 
them."  Acts  1857,  p.  73.  It  appears  from 
the  record  that  the  connection  provided 
for  in  this  act  took  place  in  1859  under  a 
vote  of  the  citizens  cast  under  the  act  in 
the  previous  year.  Since  that  time  the 
lights  and  franchises  of  tlieOpelika  Branch 
Railroad  have  devolved  upon  and  bpcome 
vested  in  the  Savannah  &  Western  Rail- 
road Company,  the  plaintiB  in  error. 
Looking  at  tbe  title  of  the  act  of  1857 
above  quoted,  it  is  manifest  that  the 
whole  purpose  of  that  act  wa«  to  provide 
once  for  all  for  connecting  the  several  rail- 
roads therein  mentioned.  In  so  far  as  side 
tracks,  turn-outs,  and  sheds  were  em- 
braced in  and  constituted  a  part  of  the 
scheme  of  connection,  the  act  compre- 
hended and  provided  for  them.  But  that 
scheme  was  executed  in  1859,  and  it 
seems  plain  to  ns  that  side  tracks,  etc., 
which  did  not  become  necessary  for  the 
convenience  of  freights  or  passengers  until 
30  or  30  years  thereafter,  could  not  have 
been  in  legislative  contemplation  when 
tbe  act  was  passed.  The  much  safer  and 
more  rational  construction  is  that  the 
powers  conferred  by  the  act  were  exhaust- 
ed by  their  exercise  and  by  the  consequent 
connection  of  the  railroads  as  tbe  result 
of  the  popular  vote  taken  in  1859.  It  can- 
not be  that  the  work  of  connecting  these 
railroads  was  not  fully  accomiilished  long 
ago.  It  cannot  be  regarded  as  a  con  tin- 
nons  and  progressive  work,  not  terminat- 
ed in  1859,  nor  even  within  the  long  period 
sinceelapsed.  The  tltleof  the  actof  1857  is 
not  broadenough  to  cover  any  side  tracks, 
tom-outs,  etc.,  which  were  not  necessary 
as  a  part  of  the  schenieof  connection.  To , 
bring  side  tracks,  turn-outs,  etc.,  within 
the  title  of  the  act  at  all,  they  have  to  be 
treated  as  belonging  to  the  scheme  of 
conuHction.  Without  so  treating  them, 
the  act  as  to  them  would  be  unconstitu- 
tional. Tbe  two  votes  taken  under  this 
act  were  separated  by  the  period  almost 
a  generation.  To  apply  the  act  to  the 
later  of  the  two,  would  be  to  regard  tbe 

>2  &  E.  Rep.  680. 


work  ot  making  aconnection  as  prolonged 
for  tbe  term  of  an  ordinary  life-time.  This 
court  said  in  Kavanagb  v.  Railroad  Co., 
supra:  "It  may  be  that,  nnder  this  act  ot 
tbe  legislature,  a  further  consent  ot  the 
people  of  Columbus  might  be  given  by 
them  in  a  further  vote  to  be  taken,  that 
such  side  tracks  might  be  laid  down  along 
sal  a  street."  This  was  a  mere  suggestion 
of  a  possibility,  the  case  tlieu  in  hand  not 
requiring  any  adjudication  of  the  point. 
Tbe  present  case  brings  tbe  question  di- 
rectly under  adjudication,  and  we  have 
considered  it  on  our  responsibility  as  a 
court.  Thus  dealing  with  it,  wo  think  it 
should  be  answered  unhesitatingly  In  the 
negative.  An  affirmative  answer  would 
require  us  to  use  the  act  as  a  mere  color 
for  authorizing  a  vote  30  years  after  the 
passage  of  the  act,  and  when  a  vote  under 
it  had  already  been  taken  within  the  next 
year  after  its  passage.  Our  conclusion  is 
that  the  city  council  of  Columbus  had  no 
powerorauthority  to  grant  permission  to 
the  Savannah  &  Western  Railroad  Com- 
pany (plaintiff  in  error)  to  occupy  the 
public  streets  with  tbe  side  track  or  turn- 
out now  in  question. 

2.  In  the  absence  of  legal  authority  tor 
placing  and  using  this  structure  in  the 
public  streets,  the  same  would  be  a  public 
nuisance:  and  under  the  evidence  in  tbe 
record  we  think  the  Judge  did  not  abuse 
his  discretion  in  granting  a  temporary  in- 
junction at  the  instance  of  Woodruff,  the 
owner  ot  real  estate  in  the  immediate 
vicinity.  The  injunction  was  granted  up- 
on terras,  bond  and  security  to  answer  tor 
any  resulting  damages  being  required  ot 
Woodruff  before  tlie  injunction  would  be- 
come effective.  Whether  he  would  sustain 
special  damage  or  not  from  this  threat- 
ened public  nuisance  isaquestlon  for  trial, 
under  our  practice,  by  a  Jury.  Usually 
such  a  question  may  be  dealt  with  on  ap- 
plications for  temporary  injunctions,  ac- 
cording to  the  sound  discretion  of  tbe 
judge.  He  will  not  be  controlled  by  this 
court  where  no  abuse  of  bis  discretion  ap- 
pears. Cohen  v.  Bank,  81  Ga.  723,  7  S.  E. 
Rep.  811. 

3.  The  motive  of  Woodrufl  for  purchas- 
ing tbe  real  estate  which  he  seeks  to  pro- 
tect, or  tbe  recency  of  his  purchase,  can 
have  no  inflnence  on  his  legal  rights  as 
owner  of  the  property.  It  is  no  answer 
by  one  who  is  about  to  erect  a  public  nui- 
sance thatthecitizen  complaining  of  special 
damage  would  not  have  been  Injui-ed  it 
be  had  abstained  from  making  so  late  a 
purchase,  or  it  bis  motive  for  purchasing 
had  been  more  dleintereste<1.  We  do  not 
say  that  these  matters  should  have  no 
weight  upon  the  mind  of  the  judge  in 
shaping  his  discretionary  action  upon  the 
application  for  Injunction,  but  only  that 
they  present  no  legal  bar  to  the  exercise 
of  his  discretion  favorably  to  the  appli- 
cant.   Judgment  atBrmed. 

(86  Oa.  83) 


Macon  &  A.  R.  Co.  v.  Macon  &  D.  R.  Co. 
(Supreme  Court  of  Oeorgia.    Oct  27, 1890.) 

RaILBOADS — COXSTBUCTION — DlSTANOB  IHOX  CON- 
STRUCTED Line. 
The  provision  of  Code  Oa.   J  1689,  that, 
where  a  railroad  is  intended  to  Oe  built  between 
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two  points  where  a  railroad  la  now  oohatmcted, 
the  general  direotiou  aud  location  of  such  new 
railroad  shall  be  at  least  10  miles  from  the  rail- 
road already  oonstrooted,  does  not  prevent  the 
building  of  a  railroad  within  less  than  10  miles 
of  a  railroad  in  process  of  construction,  but  not 
completed. 

Error  from  aaperior  court,  Twiggs  coun- 
ty; Roberts,  Judge, 

Gaatla,  Onerry  &  Hall  and  C.  Anderson, 
for  plaintiff  in  error.  W,  M.  Wimberly, 
Bacon  &  llutbertord,  J.  M.  Stnbbs,  J.  D. 
Jones,  and  It.  D.  Shannon,  for  defendant  In 
error. 

Bi.ANDFORD,  J.  At  tbe  Instance  of  the 
defendant  in  error,  tlie  plaintiff  In  error 
was  enjoined  by  the  jud^e  of  tbe  superior 
court  from  making  or  constructing  its 
railroad  within  10  miles  of  tbe  road-bed  of 
the  Macon  &  Dublin  Railroad  Company. 
It  appears  from  tbe  record  In  this  ease 
that  the  Macon  &  Dublin  Railroad  Com- 
pany received  its  charter  on  the  8th  day  of 
August,  1885,  under  the  general  railroad 
law  of  this  state,  as  embraced  In  section 
1689etseq.  nf  the  Code;  that  the  Macon 
&  Atlantic  Railway  Company  obtained  Its 
charter  lllcewise  In  April,  1890;  that,  at 
the  time  of  the  flllng  of  the  petition  pray- 
ing for  injunction,  tbe  Macon  &  Dublin 
Railroad  Company  had  not  constructed 
its  road-bed  from  Macon  to  Dublin  by 
some  13  miles.  So  the  whole  question  in 
this  case  turns  upon  the  construction  of 
section  1689t  of  tbe  Code,  which  Is  as  fol- 
lows: "Where  a  railroad  or  branch  rail- 
road is  intended  to  be  built  under  this  sec- 
tion, between  two  points  where  a  railroad 
is  now  constructed,  the  general  direction 
and  location  of  such  new  railroad  shall  be 
at  least  ten  miles  from  the  railroad  al- 
ready constructed ;  but  this  section  shall 
not  be  construed  to  refer  to  any  point 
within  ten  miles  of  either  terminus,  or  to 
prevent  said  roads  from  running  as  near 
to  each  other  for  said  first  ten  miles  from 
either  terminus  as  the  interest  of  such 
company  building  the  new  route  may  dic- 
tate." It  will  be  perceived  that  this  sec- 
tion provides  that,  where  a  railroad  or 
branch  railroad  is  intended  to  be  built  be- 
tween two  points  where  a  railroad  is  now 
constructed,  the  general  direction  and  lo- 
cation of  the  new  road  shall  be  at  least  10 
miles  from  the  railroad  already  construct- 
ed ;  but  tliat  this  section  Is  not  to  be  con- 
Btrned  to  refer  to  any  point  witliin  10  miles 
of  either  terminus,  or  to  prevent  the  roads 
from  running  us  near  to  each  other  for 
the  first  10  miles  from  either  terminus  as 
the  interest  of  the  company  building  the 
new  road  may  dictate.  The  terminal 
points  of  the  Macon  &  Dublin  Railroad 
Company  are  Macon,  In  Bibb  county,  and 
Dublin,  In  Laurens  county  The  terminal 
points  of  the  Macon  &  Atlantic  Railway 
Company  are  Sofka,  in  Bibb  county,  and 
Savannah  and  a  point  on  tbe  Savannah 
river,  in  Effingham  county.  It  is  con- 
tended that  the  words  "now  constructed," 
in  this  section  of  the  act,  shoud  be  con- 
strued to  mean  "now  being  constructed. " 
or  "In  process  of  construction : "  and  this 
point  was  very  ably  argued  by  counsel  for 
the  defendant  in  error.  We,  however,  are 
of  tbe  opinion  that  the  words  "now  con- 


structed" and  "already  constructed," 
which  appear  in  this  section  of  the  act, 
mean  one  and  tbe  same  thing;  so  we  are 
to  give  these  words  their  plain  and  unam- 
biguous meaning.  There  can  be  no  doubt 
that  the  legislature  Intended  to  apply  this 
section  to  a  new  railroad  chartered  under 
this  law  where  there  was  another  railroad 
which  was  then  constructed,  and  wblch 
had  already  been  constructed  at  the  time 
of  the  passage  of  this  act.  It  seems  to  us 
that  the  words  cannot  bear  a  plainer 
meaning,  whatever  injustice  may  be  done 
to  a  railroad  company  whose  road-bed  Is 
In  progress  of  constraction  by  this  inter- 
pretation of  the  statute.  The  words  are 
to  receive  their  plain  and  obvious  import; 
and  we  think  tbe  maxim,  a  verbis  legis 
non  est  receilendum,  applies  in  this  case. 
The  judgment  of  tbe  court  below,  there- 
fore, in  granting  the  injunction  restraining 
the  plaintiff  in  error  from  building  its 
road-bed  within  10  miles  of  the  road-bed 
of  tbe  defendant  In  error,  is  reversed.  But 
we  do  not  by  this  opiulon  Intimate  or 
decide  that  the  Macon  &  Atlantic  Rail- 
way Company  can  take,  use,  or  occupy 
any  right  of  way  or  other  property,  ac- 
quired by  or  belonging  to  the  Macon  & 
Dublin  Railroad  Company,  unless  con- 
demned by  the  firat-nnmed  company, 
proper  compensation  being  paid  therefor. 
Judgment  reversed. 


97  Oa.  ») 
American  Mortg.  Co.  of  Scotland,  Lim- 
ited, V.  Tennili.e. 

{SuprcTne  Court  of  Oecrgia.    March  28,  1891.) 

FOBEIQK  CORFOBATIONg  —  FOWBR  TO  HoLD  LaNS 

— Affidavit  of  Iixeqautt. 

1.  Under  the  act  of  February  28, 1877,  provid- 
ing that  the  state  of  Georgia  will  not  consent  to 
foreign  corporations  owning  6,000  or  more  acres 
of  land  in  this  state,  unless  they  shall  t>ecome 
incorporated  under  the  laws  of  Georgia,  the  state 
alone  can  make  the  questiou  as  to  the  right  of 
such  corporations  to  hold  said  land. 

3.  A  motion  to  dismiss  an  affidavit  of  ille- 
gality was  rightly  denied  when  at  least  one  of 
tbe  grounds  thereof  presented  a   legal  defense 
against  the  further  progress  of  the  execution. 
(Syllabxu  by  the  Court. ) 

Error  to  superior  court,  Quitman  coun- 
ty; Guerrt,  .Judge. 

Wm.  E.  Simmons  and  W.  C.  Wonill,  tor 
plaintiff  In  error.  W.  D.  KIddoo,  for  de- 
fendant in  error. 

Lumpkin,  J.  Tennllle  executed  and  de- 
livered to  J.  K.O.Sherwood  a  promissory 
note,  and  at  the  same  time,  in  order  to  se- 
cure the  same,  made  and  delivered  to  said 
Sherwood  a  deed  to  certain  land.  Sher- 
wood transferred  the  note,  and  conveyed 
the  land  to  the  American  Mortgage  Com- 
pany of  Scotland,  Limited,  who  sued  the 
note  to  judgment  in  the  superior  court  of 
Quitman  county,  and  an  executltiu  Iscined 
thereon  was  levied  upon  the  land  described 
in  the  aforesaid  deed ;  the  mortgage  com- 
pany having  previously  tiled  In  the  clerk's 
office  a  deed  purporting  to  reconvey  the 
land  to  said  Tennllle,  for  the  purpose  of 
making  this  levy.  To  the  levy  of  the  exe- 
cution Tennllle  filed  his  afBdavit  of  ille- 
gality, containing  several  grounds,  one  of 
which  was  as  follows,  vis.:   That  "tbe 
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said  plaintiff  was  a  foreign  corporation, 
has  never  been  Incorporated  by  thelavrs 
of  Georgia,  and  owned  more  than  5,000 
acres  of  land  in  said  state,  (so  far  as  to 
claim  the  same  and  hold  deeds  thereto,)  in 
conUict  with  and  against  the  law's  of  said 
Btate.  and  therefore  could  not  hold  the 
title  tu  lands,  or  convey  the  same  to  the 
defendant,  legally."  The  defendant  served 
on  the  plaintiff  a  notice  to  produce  at  the 
trial  a  number  of  papers,  and  among  them 
the  charter  of  the  plaintiff,  and  deeds  from 
14  persons  to  Sherwood,  and  from  Sher- 
wood to  the  plaintiff,  covering  various 
lands  in  Randolph  and  Quitman  counties; 
the  use  Intended  to  be  made  of  said  deeds 
belDK  to  prove  the  ground  of  Illegality 
above  quoted.  The  court  held  that  said 
charter  and  these  deeds  should  be  pro- 
duced, and,  upon  the  plaintiS's  failure  to 
do  BO,  ordered  the  levy  of  the  execution  to 
be  dismissed.  We  can  see  no  error  in  re- 
QDlrlng  the  production  of  the  charter,  as 
It  might  contain  evidence  supporting  one 
of  the  grounds  of  the  Illegality.  The  main 
qaestlon,  therefore,  upon  which  this  court 
ui  aslced  to  pass  in  this  case,  is  whether  or 
not  the  ground  of  illegality  setting  forth 
plaintiff's  inability  to  hold  land,  in  excess 
of  6,000  acres,  is  good  In  law,  and  conse- 
qnently  whether  or  not  the  plaintiff  should 
have  been  required  to  produce  said  deeds. 
1.  It  seems  to  be  well  settled  that,  in  a 
case  of  this  Icind,  the  state  alone  is  au- 
thorized to  assert  taer  policy  in  prohibit- 
ing foreiRncorporationsfrom  boldlngS.OOO 
or  more  acres  uf  land  in  Georgia,  and  that 
individuals  have  no  right  to  make  the 
question  in  controversies  with  each  other. 
Numerous  decisions  may  be  found  to  the 
effect  that,  where  a  corporation  acquires 
or  uses  land  to  any  extent  or  for  any  pur- 
pose not  authorized  by  its  charter,  the 
question  of  its  right  so  to  do  cannot  be 
made  by  an  individual  in  a  legal  contro- 
versy with  the  corporation,  or  with  those 
claiming  under  it,  but  must  bo  raised  di- 
rectly by  a  proceeding  instituted  for  that 
purpose  by  the  state  wherein  such  corpo- 
ration is  exercising  such  powers  u/trfl  vires. 
Some  of  thpse  decisions  were  made  by  the 
courts  of  the  states  in  which  the  coi-pora- 
tions  themselves  were  created,  and  others 
in  states  outside  of  which  the  corpora- 
tions involved  had  been  chartered.  None 
of  them  are  directly  In  point  as  to  the  pre- 
cise questiou  made  in  the  case  now  before 
us,  because  the  disability  of  thecorpora- 
tloim  arose  nnder  the  provisions  of  their 
own  charters.  They  are  referred  to  mere- 
ly to  show  the  trend  of  judicial  opinion  on 
this  qnestion.  These  cases  are  so  numer- 
ous, and  the  doctrine  they  establish  is  so 
well  recognlted,  we  deem  it  unnecessary 
to  cite  them  by  name.  The  fallowing  lan- 
guage, used  by  Judge  Dillon  in  his  great 
work  on  Municipal  (Corporations,  has 
some  bearing  on  the  question  now  being 
considered :  "  Whether  a  municipal  corpo- 
ration, with  power  to  purchase  and  hold 
real  estate  for  certain  purposes,  ban  ac- 
quired and  is  holding  such  property  for 
other  purposes,  is  a  qaestlon  which  can 
only  be  determined  in  a  proceeding  insti- 
tuted at  the  instance  of  the  state.  If  there 
is  capacity  to  purchase,  the  deed  to  the 
corporation  divests  the  estate  of  the  gran- 


tor, and  there  is  a  complete  sale;  and 
whether  the  corporation,  in  purchasing, 
exceeds  its  power, is  a  question  between  it 
and  the  state,  and  does  not  concern  the 
vendor  or  others."  2  Dill.  Mnn.  Corp. 
(Ed.  1890,)  §  674.  We  have  been  able  to 
find  some  cases  directly  in  point.  In  that 
of  Barnes  v.  Suddard,  (111.)  7  N.  E.  Kep. 
477,  it  was  held  that,  where  a  foreign  cor- 
poration had  power  to  acquire  real  estate 
so  far  as  necessary  for  its  business,  its  ac- 
quisition of  realty  cannot  be  assailed  In  a 
collateral  proceeding  as  an  act  ultra  rlrea. 
It  appears  from  an  examination  of  that 
case  that  in  Illinois  foreign  corporations 
bad  the  same  rights  to  own  and  hold  real 
estate  as  did  dumestic  corporations  of 
that  state,  and  the  case  turned,  not  upon 
the  charter  powers  of  the  corporation, 
but  upon  its  right  under  the  Illinois  law 
to  bold  land.  The  Pennsylvania  act  ap- 
proved April  26, 1855,  forbade  any  foreign 
corporation  to  acquire  and  hold  real  es- 
tate. Notwithstanding  this  statute,  It 
was  held,  in  the  case  of  Hickory  Farm  Oil 
Co.  V.  Buffalo.  N.  Y.  &  P.  K.  Co..  32  Fed. 
Rep.  22,  that  a  deed  of  conveyance  of  land 
to  such  a  corporation  was  not  void,  but 

gassed  the  title,  and  that  the  corporation 
eld  the  land  subject  to  the  common- 
wealth's right  of  escheat;  also  that  the 
commonwealth  alone  could  object  to  the 
legal  capacity  Of  the  corporation  to  hold 
real  estate.  In  support  of  this  opinion. 
Bone  V.  Canal  Co.,  (Pa.)  5  Atl.  Rep.  751. 
and  Railroad  Co.  v.  Lewis,  (Iowa,)  4  N. 
W.  Rep.  842,  are  cited.  Another  case  hold- 
ing the  same  way  is  that  of  Carlow  v. 
Aultman  &  Co.,  decided  by  the  supreme 
court  of  Nebraska,  and  reported  in  44  N. 
W.  Rep.  873.  An  act  of  Nebraska,  passed 
in  1887,  provlJed  that  no  non-resident 
alien  foreigner,  nor  any  corpora  tion  not 
Incorporated  by  laws  of  that  state,  should 
acquire  or  own,  hold  or  possess,  any  real 
estate  in  the  state  of  Nebraska.  While 
this  law  was  in  force,  Aultman  &  Co.,  a 
foreign  corporation,  purchased  land  in 
that  state  at  a  judicial  sale,  and  it  was 
held  that  this  corporation's  title  was  valid 
against  every  one  but  the  state, and  could 
be  divested  only  by  proceedings  brought 
by  the  state  for  that  parpose.  These  for- 
eign corporations.  It  seems,  have  been 
treated  as  aliens  were  in  England  as  to 
purchasing  and  holding  real  estate.  By 
the  common  law,  while  an  alien  might 
purchase,  he  could  do  ib  only  for  the  bene- 
fit of  the  king,  and  the  king  was  entitled  to 
land  purchased  by  him  by  virtue  of  his  pre- 
rogative upon  "office found ;"  and  accord- 
ingly it  was  held  that,  unless  the  proceed- 
ing of  "office  found"  was  perfected,  an 
alien  had  the  power  to  hold  and  convey 
the  land  inter  vivos.  I  Deri.  Deeds,  §S  124, 
125.  It  therefore  seems  clear,  in  view  of 
the  cases  clte<1  and  the  common-law  foun- 
dation upon  which  the  principle  governing 
them  is  based,  that  the  doctrine  is  thor- 
oughly established  in  our  American  states 
that  the  right  of  foreign  corporations  to 
purchase  or  hold  lands  in  excess  of  the  au- 
thority' conferred,  either  by  their  own 
charters  or  by  the  laws  of  the  state  in 
which  such  purchase  is  made,  can  only  be 
questioned  by  the  state  itself  In  which 
ouch  land  may  be  situated.    It  follows,  of 
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course,  that  the  defendant  In  this  case  had 
uo  right  whatever  to  raise  the  question 
made  in  the  ground  ol  this  Illegality  bere- 
Inbelore  set  forth;  and,  that  being  true, 
the  production  of  the  deeds  called  for  was 
unnecessary  and  useless,  because  the 
ground  of  illegality,  in  support  of  which  it 
was  sought  to  introduce  these  deeds,  pre- 
sented no  legal  reason  for  interfering  with 
the  progress  of  the  plaintiff's  execution. 

2.  Another  ground  of  the  Illegality  al- 
leged, in  effect,  that  the  deed  purporting 
to  be  from  the  plaintiff  to  the  defendant 
in  execution,  which  had  been  filed  in  the 
clerk's  office,  was  no  sufficient  deed,  and 
would  not  convey  title  out  of  the  plaintiff 
to  the  defendant,  but  would  only  throw  a 
clond  upon  thedefendant's  title,  and  cause 
the  land  to  sell  for  less  than  its  true  value. 
If  these  assertions  are  truetlieyaniountto 
agoodground  of  illegality.  Itmay betliat 
such  ground  is  not  set  forth  with  sufficient 
clearness,  but,  as  there  was  no  special  de- 
murrer or  objection  to  It,  because  it  was 
wanting  in  distinctness  or  fullness,  but 
only  a  general  motion,  in  the  nature  of  a 
demurrer,  to  dismiss  the  affidavit  of  ille- 
Sality,  the  point  was  not  rightly  made  to 
the  court  below  as  to  the  insufficiency  of 
this  ground,  and  the  judge,  therefore, 
properly  refused  to  dismiss  the  affidavit 
of  Illegality  as  a  whole.  If  this  ground 
failed  to  set  forth  the  reasons  why  the 
deed  referred  to  was  insufficient,  and  failed 
to  convey  title  to  the  defendant,  this  dis- 
tinct objection  should  have  been  made  to 
it.  We  therefore  leave  the  case  to  be  tried 
again  in  th3  court  below,  with  such  addi- 
tional light  shed  upon  the  law  of  the  case 
as  may  be  gathered  from  this  opinion. 

Judgment  reversed. 


(87  Oa.  45) 

FREBHAN  7.  EXCHANOB  BANK. 

(Supreme  Court  of  Oeorgia.    April  20,  1891.) 
Banks  —  Collections  —  Qarnisrmsnt —  Expert 
TESTiMOitT — Justices  ov  the  Peace — Instbcc- 

TION3. 

1.  Generally  the  payee  of  a  bill  of  exchange, 
by  indorsing  it  (otherwise  in  blank)  "For  deposit 
to  the  credit  of  himself,  retains  ownership  not 
only  of  the  bill,  but  of  its  procoeds,  until  they 
are  so  deposited.  The  money  realized  by  collect- 
ing the  bill  is,  in  the  hands  of  a  disinterested 
bank,  through  whose  agency  the  collection  was 
made,  subject  to  garnishment  as  assets  belong- 
ing to  such  indorser. 

2.  Expert  testimony  Is  not  admissible  to  aid 
in  the  interpretation  oi  an  indorsement  having  a 
deSnlte  legal  imiwrt,  and  being  expressed  in  terms 
tree  from  ambiguity. 

3.  It  is  settled  law  that  the  presiding  justice 
is  not  bound  to  charge  the  jury  trying  an  appeal 
in  a  justice's  court. 

{SyOaima  by  the  CourU) 

Error  from  superior  court,  Bibb  county ; 
Miller,  Judge. 

Af.  R.  Freeman,  by  C  L.  Bartlett,  for 
plaintiff  in  error.  Bacon  A  Butberfonl, 
for  defendant  in  error. 

Bleckley.  O.  J.  1.  An  indorsement  for 
collection,  or  the  like,  is  not  a  contract  of 
indorsement, but  the  creation  of  a  power; 
the  indorsee  being  a  mere  agent  to  receive 
or  enforce  payment  for  the  indorser's  use. 
Central  R.  Co.  v.  First  Nat.  Bank,  73  Ga. 
883;   Tied.   Com.  Paper,  §  268;  1  Daniel, 


Neg.  lust.  §§  698,  e98«/;  2  Band.  Com.  Pa- 
per, §§  727.1009;  I  Morse,  Banks,  §  217; 
2  Morse,  Banks,  §§  583.  593;  Bolles.  Banks. 
§§  220,  384e  et  seq.;  BenJ.  Chalm.  Bills,  (2d 
Amer.  Ed.)  132;  Bank  v.  Armstrong,  39 
Fed.  Rep.  "684;  Bank  v.  Hnbbcll.  117  N.  Y. 
384,  22  N.  E.  Rep.  1031.  A  suit  is  not  main- 
tainable by  the  indorsee  against  the  in- 
dorser. White  V.  Bank,  102  D.  .S.  058.  And 
see  Lee  v.  Bank,  1  Bond,  387.  To  sue  oth- 
er parties  in  order  to  enforce  payment  is 
deemed  within  the  delegated  power  of  the 
agent;  and  by  reason  of  the  great  favor 
shown  by  the  law  to  commercial  paper 
the  restricted  Indorsee  is  allowed  In  some 
jurisdictions  to  sue  in  bis  own  name.  Wil- 
son v.  Toleon,  79  Ga.  137 ;i  Boyd  v.  Cor- 
bltt,  37  Mich.  52;  2  Rand.  Com.  Paper,  § 
726;  Benj  Chalm.  Bills,  (2  Amer.  Ed.)  ISJ, 
149.  The  maker  of  a  restricted  indorse- 
ment can  follow  the  bill  or  its  proceeds 
over  any  number  of  subsequent  indorse- 
ments, tlie  terms  of  his  indorsement  being 
notice  of  his  title.  Elementary  works 
cited  supra;  First  Nat.  Bank  v.  Reno  Co. 
Bank, 3 Fed. Rep. 257;  Bank  of  theMetrop- 
olis  V.  First  Nat.  Bank,  19  Fed.  Rep.  301 ; 
First  Nat.  Bank  v.  Bank  of  Monroe,  33 
Fed.  Rep.  408:  In  re  Armstrong.  Id.  405; 
Bank  v.  Hamilton,  42  Fed.  Rep.  880.  The 
last  case  is  criticised  from  the  stand-point 
of  bankers,  but.  only  with  reference  to 
transmitting  the  proceeds  of  collection 
from  the  collecting  bank  to  the  intermedi- 
ary through  whom  the  bill  was  received. 
The  expertopinlon  seems  to  be  that  traua- 
mission  according  to  custom,  by  cor- 
respondence, and  proper  entries  of  debit 
and  credit  founded  thereon,  the  entries  be- 
ing made  after  collection,  will  serve  com- 
mercially, and  therefore  legally,  as  the 
equivalent  of  paying  over  the  money,  or 
forwarding  it  by  mail  or  express;  and, 
consequently,  that  transmission  by  such 
entries,  each  hank  matsing  the  appropriate 
entry  for  itself,  will  discharge  the  collect- 
ing bank.  See  45  Bank.  Mag. 241;  4  Bank. 
Law  J.  3.  The  learned  United  States  cir- 
cuit judge  who  decided  the  case  which  la 
thus  criticised  took  a  different  view.  The 
bill  of  exchange  upon  which  the  question 
in  the  present  case  arises  was  drawn  at 
Kansas  City,  Mo.,  by  S.  A.  Brown  &  Co. 
upon  F.  A.  Ross,  agcut  Central  Railroad, 
Macon, Oa.,  payable  at  sight  to  their  own 
order.  It  was  indorsed  by  them  thus: 
"For  deposit  to  the  credit  of  S.  A.  Brown 
^Co."  Following  this  indorsement  was 
another  In  these  terms:  "Pay  Exchange 
Bank,  or  order,  for  collection  account 
of  National  Bank  of  KansasClty.  M.And- 
MON,  Cashier. "  The  bill,  after  Its  receipt 
for  collection  under  the  latter  Indorse- 
ment, was  paid  to  the  Exchange  Bank  at 
Macon,  and  thereupon,  while  that  bank 
had  possession  of  the  money,  a  garnish- 
ment, issued  at  the  instance  of  Freeman 
as  a  creditor  of  S.  A.  Brown  &  Co.,  the 
drawers  and  payees  of  the  bill,  was  served 
upon  it.  No  facts  are  In  evidence  as  to 
the  actual  ownership  of  the  money  at  the 
time  the  garnishment  was  served  except 
the  bill  itself  and  the  Indorsement  thereon. 
The  legal  Import  of  the  first  Indorsement 
—that  of  S.  A.  Brown  &  Co.— being  that 
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the  ownership  of  the  bill  was  retained  hy 
them,  the  termB  of  the  second indoraement 
—that  made  by  the  cashier  of  theNatiunal 
Bank  of  Kansas  City — are  of  no  conne- 
qnence.  As  the  Indorsements  stand,  there 
Is  no  express  link  of  connection  between 
them,  no  written  link  naming  or  consti- 
tDting  the  National  Bank  of  Kansas  City 
a  holder  of  the  bill  for  any  purpose  what- 
ever. But,  in  virtue  of  being  an  actual 
bolder,  that  bank  would  bav<*  the  riRht  to 
fill  up  the  first  indorsement  so  as  to  make 
It  read  thus:  "Pay  to  tlie  National  Bank 
of  KauHas  City,  or  order,  for  deposit  to 
the  credit  of  S.  A.  Brown  &  Co."  Tliere 
might  be  other  terms  iu  which  the  full  in- 
dorsement which  that  bank  would  t>e  au- 
thorised to  supply  could  be  expressed; 
but,  on  the  state  of  facts  before  us,  that 
bank  would  have  no  authority  to  insert 
any  terms  which  would  vary  substan- 
tlaliy  the  legal  import  of  the  original  In- 
dorsement, or  render  it  other  than  a  re- 
Btrictlvn  indorsement  confining  ownership 
of  the  bill  and  Its  proceeds  to  S.  A.  Brown 
&  Co.  L«e  V.  Bank.  1  Bond,  387..  The 
proceeds  would  be  impressed  with  this 
ownership  until  they  were  actually  so  de- 
posited. The  garnishment  fastened  upon 
them  before  this  did  or  could  take  place, 
for  the  money  was  In  the  hands  of  the  col- 
lecting bank,  the  Exchange  Bank  of  Ma- 
eon,  when  the  garnishment  was  served. 
The  agency  created  by  the  owners  of  the 
bill  by  means  of  their  indorsement  had  not 
been  fully  executed.  The  Kansas  City 
bank  was  still  the  immediate  agent  under 
them,  and  the  Macon  bank  was  a  sub- 
agent  under  it.  The  latter  held  the  money 
as  a  bailee  for  the  ultimate  use  and  benefit 
of  the  owners.  It  could  discharge  itself 
by  transmitting  to  the  Kansas  City  bank 
at  any  time  before  the  garnishment  was 
served,  but  could  not  do  so  after  such 
service,  the  fund  being  then  In  gremio 
hgis.  There  being  in  evidence  no  facts  ex- 
trinsic to  the  bill  itself  and  its  indorse- 
ments to  throw  light  upon  the  question 
of  title,  we  are  not  to  be  understood  as 
holding  that  such  facts  might  not  exert  a 
controlling  influence  on  the  question.  In- 
deed, there  is  authority  for  giving  them 
eneh  effect  when  duly  proved.  A  deposit 
of  paper  in  bank  by  a  customer,  be  indors- 
ing it,  "For  deposit,"  may  operate  to 
clothe  the  bank  with  title  under  certain 
fircumstanees.  Bank  v.  Miller, 77  Ala.  168; 
2  Morse.  Banks,  §  577.  But  the  general 
role  is  that  by  a  restrictive  indorsement 
the  depositor  retains  the  title.  Bolles, 
Banks,  §  220. 

2.  The  Indorsement  to  be  construed  be- 
ing free  from  ambiguity,  and  having  a  clear 
and  definite  legal  meaning,  expert  testi- 
mony to  aid  In  Us  Interpretation  was  not 
admissible.  The  duty  of  construing  such 
an  indorsement,  by  its  own  terms  and 
without  theoplnlonof  witnesses, devolves 
upon  the  court,  or  upon  the  Jury,  the  ease 
beine  on  appeal  in  a  Justice's  court.  Mr. 
Cabiniss.  the  cashier  of  the  bank  gar- 
slsbed.  deposed  to  no  tact  which  actually 
transpired  in  relation  to  this  particular 
Indoroement,  but  only  gave  his  opinion, 
founded  npon  his  expert  knowledge,  as  to 
what  had  probably  transpired  between 
the  Kansas  City  bank  and  the  payees  of 
T.13s.E.no.5— 11 


the  bill,  and  as  to  the  legal  effect  of  such 
an  indorsement.  His  opinion  was  wholly 
irrelevant  and  inadmissible.  But,  as  no 
ground  of  ob]e<^tion  to  bis  evidence  Is  stat- 
ed in  the  petition  for  certiorari,  we  cannot 
say  that  the  superior  court  ought  to  have 
sustained  the  certiorari  because  of  this 
error  committed  by  the  Justice's  court. 

3.  That  It  is  not  the  legal  duty  of  the 
justice  of  the  peace  presiding  over  a  jury 
trial  in  his  court  to  instruct  the  jury  as 
to  the  law  of  the  case  has  been  heretofore 
ruled  more  than  once.  Johnson  v.  Neims, 
21  Ga.  192;  Adams  v.  Clark,  64  Qa.  648. 
Bendheim  v.  Baldwin,  73  6a.  594.  Bat, 
Inasmuch  as  the  jury,  under  the  evidence 
before  them,  erred  In  finding  In  favor  of 
the  garnishee,  the  certiorari  should  have 
been  sustained  for  that  reason,  and  the 
superior  court  erred  in  not  sustaining  it. 

Judgment  reversed. 


(S7  Oa.  28) 
Jacsobt  v.  Kieslinq  et  al. 
(Supreme  Court  of  Oeorgia.    March  16, 1891.) 
Appointment  op  Receiveb. 
Where  a  judge  appointed  as  receiver  of  the 
assets  of  an  insolvent  firm  a  fit  and  proper  per- 
son, who  was  the  choice  of  a  large  majority,  in 
amount  and  number,   of   the  creditors,  and   no 
good   reason  appeared  why  he  should  have  ap- 
pointed another  person  at  the  instance  of  a  single 
creditor,  whose   claim  against  the  firm  was  com- 
paratively small,  such  action  of  the  Judge  was 
manifestly  proper,  and  will  not  be  disturbed. 
iSyUdbus  by  LumpMn,  J.) 

Error  from  superior  court,  Chatham 
county;  Falugant,  Judge. 

Chaa.  ff.  West,  for  plaintiff  In  error. 
Denmark,  Adams  A  Adams  and  Qarrard 
&  Meklrim,  for  defendant  in  error. 

Judgment  affirmed. 


(108  N.  C.  457) 

Jones  v.  Cotten. 

(Suprreme  Court  of  North  Carolina.    April  28, 
1891.) 

Appeal  in  Habeas  Corpus  Pkooeewno — Ccstodt 
OF  Children — Insanitt  after  Judgment — Kb- 
MANDiNO  Cause. 

Where,  on  appeal  from  a  writ  of  habeas 
corpus,  granted  by  the  superior  court,  awarding 
to  a  mother  the  possession  of  her  minor  children, 
it  appears  that  she  has  since  become  ihsane  and 
has  been  committed  to  the  insane  asylum,  tlie 
case  will  be  remanded,  under  Code  N.  C.  %  905, 
providing  that  a  case  may  be  remanded  for  fur- 
ther proceedings,  "whenever  it  shall  appear  nec- 
essary for  the  purposes  of  Jostice. " 

Appeal  from  superiorcourt.  Craven  coun- 
ty; WoMACK,  Judge. 

This  is  a  proceeding  In  which  the  plain- 
tiff applied  for  a  writ  of  habeas  corpus  to 
obtalu  possession  of  three  of  her  minor 
children  named,  alleged  to  be  In  the  pos- 
session of  the  defendant.  The  writ  was 
issued  and  served,  and  return  thereof 
made.  At  the  hearing  of  the  matter  the 
court  gave  judgment  that  the  children  be 
delivered  to  the  plaintilT,  whereupon  the 
defendant  appealed  to  this  court,  as  al- 
lowed by  the  statute  (Code.  §  1662)  In 
such  cases.  It  ai9pears  at  this  terra  that 
since  the  appeal  was  taken  the  plaintiff 
has  become  Insane,  and  has  been  commit- 
ted to  and  Is  now  In  the  appropriate  in- 
sane asylum.    The  counsel  for  the  defei»d- 
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ant  asks  the  court  to  make  8och  diuposi- 
tion  of  the  appeal  as  it  may  deem  appro- 
priate and  proper.  Code  N.  0.  |  935,  pro- 
vides that  the  supreme  court  shall  have 
power, "  whenever  It  shall  appear  neces- 
sary  for  the  purposes  of  Justice,  to  allow 
and  direct  the  taking  of  further  testimony 
in  any  case  which  may  be  pending  in  said 
court,  under  such  rules  as  may  l>e  pre- 
scribed, or  thecourt  may  remand  the  case, 
to  the  intent  that  amendments  may  be 
made,  further  testimony  taken,  or  other 
proceedings  had  in  the  coui-t  below. " 
C.  R.  Tbomaa,  for  appellant. 

Merrimun,  C.  J.,  (after  statlngtbetHCta.) 
We  are  of  opinion  that  the  case  must  be 
remanded  to  the  judge  now  riding  the  sec- 
ond Judicial  district,  to  the  end  that  he 
shall  have  and  take  Jurisdiction  of  and 
take  such  further  action  in  the  matter  as 
the  condition  of  the  children  mentioned 
and  the  circumstances  of  the  case  may 
warant  and  require,  according  to  law. 
Such  proceedings  and  matters  are  largely 
summary  in  their  nature,  and  may  be  con- 
ducted In  the  sound  discretion  of  the  court 
In  such  way  as.  In  view  of  the  variant 
cirrumstunces  of  the  case,  will  promote 
the  ends  of  Justice,  secure  the  rights  of 
parties,  and  afford  adequate  protection  to 
the  children  whose  custody  may  be  in 
question.  The  statute  (Code,  §  965)  con- 
templates that,  with  a  view  to  Justice,  a 
case  maybe  remanded.  The  other  statute 
(Code,  §  1661)  confers  upon  the  court  be- 
low very  large  powers,  to  "promote  the 
interest  and  welfare  of  the  children." 
HoUey  V.  HoUey,  96  N.  C.  229. 1  8.  E.  Rep. 
553;  Knott  v.  Taylor,  96  N.  C.  553,  2  S.  E. 
Rep.  680.    Let  the  case  be  so  remanded. 

It  is  so  ordered. 


(108  N.  C.  607) 

Edliss  v.  McAdahs. 

(Suprerm  Court  of  North  Carolina.    April  28, 
1891.) 

Deeds— Dbscbiptios—Evidbscb— Exceptions— 
bodndahiss. 

1.  A  description  of  land  In  a  deed  as  "the 
Sellars  Tract"  Is  not  too  vague  to  admit  of  evl- 
denoe  allv/nde  ot  its  location,  for  the  purpose  of 
establishing  a  corner. 

2.  Where  a  deed  describes  land  as  "all  their 
land  lying  between  Haw  river  and  Btony  creek, 
up  to  the  line  of"  H.,  and  refers  to  the  title  pa- 
pers, evidence  cMunae  is  admissible  to  identify 
the  land. 

8.  It  is  competent  to  establish  the  lines  and 
courses  of  a  tract  ot  land  by  showing  where  the 
surveyor  actually  ran  when  maldng  the  Iraund- 
aries  at  the  instance  of  the  parties  to  the  convey- 
ance, and  with  a  view  to  its  execution. 

4.  A  junior  deed  is  not  admissible  as  evi- 
dence to  locate  the  comer  of  land  conveyed  by  an 
older  deed. 

5.  An  exception  to  the  sufBciency  of  evidence 
to  identify  land  described  in  a  deed  cannot  l>e 
raised  for  the  first  time  on  appeal. 

This  was  a  civil  action  brought  to  re- 
cover damage  for  trespass  and  involving 
title,  tried  at  fall  term,  1890,  of  the  supe- 
rior court  of  Alamance  county,  before 
MacRab,  J.  The  descriptions  contained 
in  the  deeds  offered  by  the  plaintiff  to 
show  title  are  set  forth  In  the  opinion. 
The  defendant  contended  that  the  deeds 
were  void  for  uncertainty  in  all  of  the  de- 
scriptions. It  was  admitted  that  defendant 


owned  the  land  adjoining  this  tract;  and, 
while  the  plaintiD  was  required  to  prove 
his  title,  the  main  contention  between  the 
parties  was  as  to  the  location  of  their  ad- 
Joining  lines,  as  will  appear  by  the  plat  at- 
tached. Plaintiff  also  offered  a  deed  from 
D.  W.  Huffman  and  wife  to  defendant  for 
105  acres,  8th  of  April,  1870,  and  another 
deed  from  same  to  same  for  100  acres, 
more  or  less,  2lBt  March.  1874,  and  a 
grant  to  Williaui  Mebane  fur  400  acres, 
March,  1795,  and  a  deed  from  John  Huff- 
man to  Daniel  Huffman  In  1808,  and  much 
testimony  as  to  the  location  of  defend- 
ant's land,  for  the  purpose  of  establishing 
asafact  that  thedefendant's  land  stopped 
at  X  on  the  plat  and  not  at  Y,  as  claimed 
by  defendant.  The  defendant,  during  the 
cross-examination  of  one  of  plaintifl's  wit- 
nesses, oBered  a  grant  to  BenJ.  Rainy. 
1799;  and  a  deed  from  BenJ.  Rainy  to  Nelll 
B.  Rose,  1807;  and  a  deed  from  William 
Mebane  to  Joe.  Murray,  1799;  and  a  deed 
from  Wra.  Mebane  to  Thos.  Cole,  1796; 
and  a  deed  from  Thomas  Cole  to  John 
Huffman,  1797;  and  a  deed  from  John 
Huffman  to  Daniel  Huffman,  1808;  and 
the  will  of  Daniel  Huflman,  devising  to 
John  Huffman  the  same  land,  and  thetwo 
deeds  offered  by  plaintiff  by  Huffman  to 
McAdams, — all  of  these  for  the  purpose  of 
locating  defendant's  land.  John  J.  Trol- 
linger  was  examined  as  a  witness  by 
plaintiff  for  the  purpose  of  locating  de- 
fendant's S.  W.  corner  at  X,  instead  of  at 
Y,  and  testified  that  at  one  time  he  bad 
owned  the  land  lying  to  the  west  of  the 
defendant;  that  he  understood  that  Sel- 
lers' land  joined  his,  (witness';)  that  Jeff- 
ries now  owns  the  land  which  witness 
formerly  owned:  that  Jeffries'  corner  is 
the  same  as  witness'  corner  was,  though 
witness  does  not  know  where  Jeffries 
claims  to;  that  Jeffries  bought  from  the 
Holts  theland  witnessowned.nomoreand 
no  less, — all  that  witness  owned  was  con- 
veyed to  Holt.  Defendant  then  proposed 
to  offer  a  deed  from  Holt  to  Jeffries,  In 
1887,  to  locate  this  corner.  Objected  to  by 
the  plaintiff  upon  the  ground  that  this 
deed  was  Junior  to  plaintiff's  deed,  and 
cou  Id  not  be  offered  to  locate  an  older  tract. 
Ubjectionsustained.  Defendant  excepted. 
After  much  evidence  on  both  sides,  the  de- 
fendant offered  a  deed  from  Murray,  sheriff, 
to  £.  M.  Holt  for  the  Jeffries  land,  lOtb  of 
January,  1872,  for  the  purpose  of  locating 
the  Jeffries  corner  at  Y,  and  by  this  means 
loca  te  defendant's  comer  at  Y.  Defendant's' 
deed  for  this  tract  was  dated  1870.  Plaintiff 
objected,  because  an  older  deed  cannot  be 
located  by  a  Junior.  Objection  sustained. 
Defendant  excepted.  The  Jury  found  the 
issues  in  favor  of  the  plaintiff,  as  will  ap- 
pear by  the  record.  Rule  for  new  trial  for 
errors  alleged.  Rule  discharged  Judg- 
ment for  plaintiff.  Defendant  appealed  to 
the  supreme  court. 

F.  H.  Wbitaker,  L.  M.  Scott,  and  W.  H. 
Carroll,  for  appellant.  J,  A.  Long,  tor  ap- 
pellee. 

Avert,  J.,  {after  stating  the  facts  aa 
above.)  The  plaintiff  offered  two  deeds, 
—the  first  from  A.  Murray  and  wife  to  the 
Falls  of  Neuse  Manufacturing  Company; 
and  the  second  from  W.  J.  Murray  and 
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wile  to  the  aame  company.  The  defend- 
ant objected  to  tbe  introduction  of  botb, 
on  the  ground  that  the  descriptive  clauses 
were  too  vague  to  admit  of  explanation 
by  extrinsic  evidence.  The  descriptions 
were,  respectively,  in  the  folio  wing  words: 
first.  "A  tract  of  land  in  Alamance  coun- 
ty, state  of  North  Carolina,  adjoining  the 
lands  of  John  Staley,  David  Staiey,  und 
Joseph  MoAdains,  Icnown  as  the  'Sellars 
Tract,'  subject  to  whatever  rights  the 
widow  Seilars  may  bare  in  it,  con.tairJng 
one  hundred  and  forty  acres  more  or  less. " 
Second.  Seven  tracts  or  interests  in  seven 
tracts  conveyed  by  one  deed  as  follows: 
**The  following  tracts  of  land  in  Alamance 
county,  state  of  North  Carolina,  their 
dwelling-bouse,  and  the  land  on  which  the 
same  la  situated,  containing  about  eight 
acres  more  or  less,  adjoining  Big  Falls 
water-power  lands,  and  the  lands  hereto- 
fore owned  by  Albert  Murray,  being  the 
plare  on  which  we  now  reside.  For  a 
more  specific  description  reference  is  made 
to  our  title  papers.  Also  oar  undivided 
ball  of  tbe  following  lands  situate  in  said 
county  of  Alamance,  to-wit:  (1)  Tbe  John 
Dixon  tract,  containing  about  one  hun- 
dred and  thirty  acres,  more  or  less,  ad- 
joining the  lauds  of  Austin  Isley,  Jesse 
Rlppy,  Jesse  Grant,  and  others.  (2)  The 
Long  tract,  containing  about  one  hundred 
and  ten  acres,  more  or  less,  situated  on 
tbe  east  side  of  Haw  river,  adjoining  the 
lands  of  W.  T.  WilldnB.  Mrs.  Kirkpntrick, 
and  others.  (3)  The  Seilars  tract,  con- 
taining about  one  hundred  and  sixteen 
acres,  more  or  less,  situated  on  the  south- 
west side  of  Haw  river,  adjoining  the 
lands  of  Joseph  McAdams,  John  Staley, 
and  others.  (4)  The  Staley  tract,  con- 
taining twenty-seven  acres,  more  or  less, 
adjoining  the  lands  of  Mebane  Morrow, 
Joseph  McAdams,  and  others.  Tracts 
number  three  and  four  above  named  are 
subject  to  the  dower  righta,  if  any,  which 
the  widow,  Nancy  Seilars, may  have  there* 
In.  (5)  A  tract  containing  about  six 
acres,  called  '  Morrow  Tract,*  for  which 
an  exchange  was  made  with  Mebane  Mor- 
row. (6)  And  also  their  interest,  being  a 
half  interest,  in  all  their  lands  lying  be- 
tween Haw  river  and  Stony  creek  up  to 
the  line  of  J.  H.  und  W.  E.  Holt  &  Co.,  in- 
cluding the  Big  Falls  water-power  and 
mills,  and  all  the  rights,  privileges,  and 
appurtenances  thereto  belonging,  which 
lands  were  heretotore  owne<l  by  W.  J.  and 
A.  Murray,  as  partners  and  tenants  in 
common,  and  also  all  of  the  rights,  priv- 
ileges, and  interests  of  said  W.  J.  Murray, 
whether  as  copartners  or  tenants  in  com- 
mon or  in  his  own  right,  in  and  to  tbe  bed 
of  Haw  river  and  Stony  creek,  or  either  of 
them,  and  tbe  waters  thereof.  For  a 
more  particular  deecription  of  tracts  one, 
two,  three,  four,  Ave,  and  six  reference  is 
hereby  made  to  the  title  papers  therefor 
to  W.  J.  Murray  and  W.  J.  and  A.  Mur- 
ray." The  descriptive  words,  "known  as 
tbe  '  Seilars  Tract,' "  (omitting  as  surplus- 
age tbe  residue  of  the  description.)  pointed 
with  snfBclent  certainty  to  possible  proof 
of  the  existence  and  location  of  a  body  of 
land  which,  according  to  general  reputa- 
tion, was  so  designated,  and  rendered 
parol  proof  comi>etent  to  fit  it  to  the 


thing.  Henley  v.  Wilson,  81 N.  C.  405 ;  Smith 
V.  Low,  2  Ired.  467.  In  the  case  last  cited 
Chief  Justice  Ruffin  says  that  by  the  de- 
scription "Mount  Vernon,  the  late  resi- 
dence of  General  Washington, "  the  place 
referred  to  is  better  known  than  by  set- 
ting forth  the  iiietes  and  hounds  of  tbe 
tract  on  which  his  dwelling-house  was  lo- 
cated. A  reference  to  the  title  papers  of 
the  grantors  in  the  other  deed  from  Will- 
iam J.  Murray  and  wife  is  equivalent  to 
incorporating  t!ie  full  descriptions  set 
forth  in  the  papers  referred  to  into  the  for- 
mer deed,  und  of  course  made  the  convey- 
ance mentioned,  together  with  competent 
evidence  to  locate  tbe  land  aliened  by 
them,  competent.  Everitt  v.  Thomas,  1 
Ired.  252.  It  is  unnecesuary,  in  order  to 
settle  the  question  of  law  whether  this 
paft  of  the  deed  is  void  for  vagueness, 
ttiat  we  should  go  further,  and  pass  upon 
the  sufficiency  of  the  additional  designa- 
tions as  "their  dwelling-house  and  tbe 
land  on  which  the  same  is  situated,"  etc., 
or  tbe  piuce  on  which  we  now  reside. 
Carson  v.  Ray,  7  Jones,  (N.  C.)  610;  Mur- 
dock  y.  Audernon,  4  Jones,  Eq.  77.  The 
descriptive  words,  "the  John  Dixon 
tract."  "the  Long  tract,"  "the  Seilars 
tract,"  and  the  "Staley  tract,"  used  in 
the  second  deed,  were  sufiQcient  to  point  - 
to  proof  atinnde  that  these  distinct  bodies 
of  land  were  generally  known  by  such 
designation.  Smith  v.  Low,  supra:  Scull 
V.  Pruden,  92  N.  C.  168;  Henley  v.  Wilson, 
snpra.  Evidence  was  unquestionably  ad- 
missible not  only  to  show  the  location  of 
the  tract  "called  the  'Morrow  Tract,'" 
but  to  identify  the  boundaries  by  a  deed 
of  exchange  from  Mebane  Morrow,  and  to 
consider  such  metes  and  bounds  as  if  they 
were  incorporated  into  tbe  descriptive 
clause  of  the  deed  from  W.  J.  Murray  and 
wife.  Henley  V.  Wilson, supra;  Everitt  v. 
Thomas,  supra.  The  description  num- 
bered 6,  is  not  too  Indefinite,  because  it 
was  competent  for  the  plaintiff  under  its 
terms  to  identify  the  land  as  lying  be- 
tween Haw  river  and  Stony  creek,  and  ex- 
tending up  to  the  lines  of  J.  H.  and  W.  E. 
Holt  &  Co.,  so  as  to  include  the  Big  Falls 
water-power.  Horton  v.  Cook,  1  Jones, 
Eq.  270.  The  further  designation  of  the 
land  as  that  "owned  by  W.  J.  Murray  and 
A.  Murray,  as  partners  and  tenants  in 
common,"  together  with  the  reference  to 
title  papers,  which  follows  and  applies  to 
ail  of  the  tracts  numbered  from  1  to  0,  opens 
the  door  for  the  admission  of  testimony  to 
identify  the  land  lying  between  those  riv- 
ers by  written  evidences  tracing  title  to 
the  two  Murrays  as  tenants  in  common. 
It  was  likewise  competent  to  show  title 
as  tenant  in  common  or  sole  seisin  for  the 
beds  of  Haw  river  and  Stony  creek  in  W. 
J.  Murray,  all  title  and  interests  in  these 
localities  proven  to  have  been  in  him  hav- 
ing passed  by  tbe  deed  to  the  Falls  of 
Neuse  (-orapany. 

The  judge  states  that  tbe  plaintiff  of- 
fered the  testimony  of  several  ^witnesses, 
tending  to  prove  his  contention  as  to  the 
location  of  the  land  claimed  by  him,  and 
as  to  tbe  alleged  trespass;  but  this  evi- 
dence is  not  set  forth  in  detail  in  the  state- 
ment. The  defendant  did  not  except  in 
the  court  below  to  the  sufficiency  of  the 
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whole  of  the  testimony  to  go  to  the  jury 
as  tending  to  flt  any  or  all  ol  the  deecrip- 
tlons  to  the  land  claimed  by  the  plaintiff, 
and  to  show  it  to  be  identical  with  that 
described  in  the  complaint.  We  cannot, 
theretore,  consider  the  exception  raised 
here  for  the  flmt  time  that  the  evidence 
was  not  in  fact  safficient  to  locate  the 
land.  With  notice  of  such  an  assignment 
of  error  we  assume  that  the  Judge  would 
have  sent  up  much  additional  testimony 
bearing  upon  this  question.  McKinnon  t. 
Morrison,  104  N.  C.  357, 10  S.  E.  Rep.  613. 

We  find  in  the  brief  of  the  defendant 
some  statements  in  conflict  with  those  in 
th<4  case  on  appeal  and  much  addenda  to 
the  record,  which  of  course  we  cannotcon- 
sider.  The  case  on  appeal  states  that  the 
defendant  purposed  to  offer  a  deed  from 
Holt  to  Jeffries,  dated  in  1887,  to  locate 
his  south-west  corner,  and  not,  as  con- 
tended by  defendant,  simply  to  contra- 
dict Trollinger.  It  is  competent  to  estab- 
lish the  lines  and  courses  of  a  tract  of  land 
by  showing  where  the  surveyor  actually 
ran  when  making  the  boundaries  at  the 
instance  of  the  parties  to  the  conveyance, 
and  with  a  view  to  its  execution,  as  It  is 
to  locate  a  patent  by  showing  marks,  cor- 
responding in  age  and  course  with  the 
calls  of  the  deed,  upon  a  line  of  trees.  In- 
gram V.  Colson,  3  Dev.  620;  Topping  v. 
Sadler.  5  Jones,  (N.  C.)  857:  Roberts  v. 
Preston,  100  N.  G.  248,  6  S.  E.  Rep.  574. 
But  the  junior  deed  from  Holt  to  Jeffries 
(dated  in  1887)  was  not  competent  as  evi- 
dence to  locate  the  corner  of  the  deed 
previously  made  to  the  plaintiff.  Sasser 
v.  Herring,  3  Dev.  840.  The  objection  of 
the  plaintiff  is  based  upou  the  ground  of 
incompetency  as  evidence  of  the  location 
of  the  corner  of  an  older  deed.  It  Is  too 
late  to  set  up  other  grounds  of  exception 
in  this  court.  There  is  no  error  In  either 
of  the  rulings  of  the  court  excepted  to,  and 
the  judgment  must  be  aflirmed. 


(108  N.  C.  88) 

Dover  et  ax.  v.  Rhea. 

(Supreme  Court  of  North  Carolina.    April  28, 
1891.) 

Pabol  Trusts— Statutb  ov  Frauds — Sobrooa- 

TION. 

1.  Plaintiff's  father  conveyed  land  to  defend- 
ant upon  a  parol  trust  to  pay  certain  ludgments, 
which  were  afterward  dlsctiarged  with  the  pro- 
ceeds of  other  land,  which  the  father  had  in- 
tended to  convey  to  plaintiff,  with  the  under- 
standing with  defendant  that  he  should  convey 
the  land  held  in  trust  by  him  to  plaintiff.  Held, 
that  a  trust  in  the  land  conveyed  to  defendant 
resulted  to  plaintiff's  father,  and  went  to  his 
heirs.  There  being  no  transfer  of  the  legal  title 
contemporaneous  with  the  parol  understanding 
that  defendant  should  convey  to  plaintiff,  no  trust 
resulted  in  her  favor. 

2.  The  understanding  between  plaintiff's 
father  and  defendant,  as  an  agreement  to  con- 
vey to  plaintiff,  not  being  in  writing,  was  void 
under  the  statute  of  frauds. 

3.  Plaintiff  is  not  entitled  to  the  land  by  way 
of  subrogation,  since  she  had  no  interest  in  the 
land  intended  for  her. 

This  was  a  civil  action  tried  before  Phil- 
ips, J.,  and  a  jury,  at  fall  term,  1890,  of 
the  superior  court  of  Madison  county. 
The  purpose  of  the  action  was  to  declare 
the  defendant  a  trustee  for  the  benefit  of 


the  plaintiff  Polly  as  to  a  certain  tract  of 
land  described  in  the  complaint.    The  only 
Issue  submitted  to  the  jury  was    as  fol- 
lows: "Dues  H.  R.  Rhea  hold  thelund  un- 
der a  parol  agreement  to  convey  to  Polly 
Dover?"    It  was  in  evidence  that  J.  L. 
Rhea,  the  father  of  the  feme  plaintiff  and 
defendant,  conveyed  the  said  land  (It  be- 
ing known  as  the  "  Arrington  Tract")  to 
his  son  N.  L.  Rhea  by  deed  absolute,  upon 
a  parol  trust  to  sell  the  same,  and  pay  cer- 
tain judgments  which  bad  been  obtained 
against  the  said  .1.  L.  Rhea  by  one  Flash- 
er, and  also  certain  costs,  etc. ;  that  said 
N.  L.  Rhea,  with  the  consent  of  his  father, 
conveyed  to  the  defendant  by  deed  abso- 
lute, upon  similar  parol  trusts,  all  of  said 
tract  except  12  acres,  which  he  had  sold 
to  one  Hensley,  and  substituting  for  suld 
12  aci-es  25  acres  of  other  land,  which  his 
father  had  previously   given    him;    that 
there  was  an  express  agreement  that  the 
defendant  should  hold   all   of   said  land 
upon  the    trusts    above   mentioned.    It 
was  also  In  evidence  that  said  J.  L.  Rhea 
had  divided  all  of  his  land  (except  that 
above   mentioned)    among   his   children, 
and  conveyed  to  them,  except  a  tract  In- 
tended for  Polly ;  that  afterwards,  being 
pressed  upon  the  judgments,  and   being 
unable  to  sell  the  land  conveyed  in  trust, 
and  there  being  an  offer  for  the  tract  in- 
tended for  Polly,  J.  L.  Rhea  sold  and  cou- 
veyed  the  same  to  W.  S.  Rhea  for  f400, 
and  that  this  was  done  upon  an  under- 
standing    \titb    the   defendant   that    be 
would  convey  the  land  be  held  in  trust  to 
said    Polly    whenever   she    called    for  a 
deed.    It  was  also  In  evidence    that  de- 
fendant took  the  money,  and  paid  off  and 
discharged  the  said  judgments,  costs,  etc. 
The  defendant    denied  that  he  took  the 
land  in  question  upon  any  trust  whatever, 
claiming  that  he  purchased  the  same  for  a 
valuable  consideration.    He  denies    that 
he  ever  promised  to  convey  the  land  to 
Polly.    There  was  no  evidence  that  Polly 
was  ever  in  possession  of   the  tract  set 
apart  and  intended  for   her,  nor    was  It 
ever  conveyed   to  her.    The  P'lasher  Judg- 
ments were  against  J.  L.  Rhea  as  princi- 
pal, and  the  defendant  as  his  surety.    The 
defendant  objected  to  evidence  as  to  his 
declaration  that  be  would  convey  tbeland 
to  Polly,  claiming  that  It  was  Inhibited 
by  the  statute  of  frauds.    It  was  admit- 
ted, and  he  excepted.    The  court,  after 
stating  the  contention  of  the  parties,  etc., 
charged  as  follows:  "If  upon  the  whole 
evidence  It  is  shown  to  the  satisfaction  of 
the  jury  that  J.  L.  Rhea,  in  the  division 
of  Ills  lands  among  his  children,  set  apart 
a  tract  which  he  intended  for  his  daughter 
Polly,  and  also  set  apart  a  tract,  to  be 
sold  to  pay  off  the  judgments  against  him, 
which  he  conveyed  to  his  son  N.  L.  Rhea 
for  that  purpose,  and   with  that  under- 
standing, and  N.  L.  Rhea,    while  holding 
the    same    for   that   purpose,  conve.ved 
twelve  acres  to  Hensley,  and  to  replace 
the  value  of  the  twelve  acres  conveyed 
twenty-five  acres  spoken  of  in    the   evi- 
dence, together  with  the  said  tract,  to  his 
brother  H.  R.  Rhea,  with  the  consent  of 
J.  L.  Rhea,  and  H.  R.  Rhea  accepted  the 
said  deed  from  N.  L.  Rhea  for    the  same 
purpose,  and  with  the  same  understand- 
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ing,  then  be  was  simply  a  trustee;  and  M 
bdore  H.  B.  Rhea  sold  the  land  or  paid 
the  JadsmentB,  he  agreed  with  J.  L.  Rhea 
that  II  J.  L.  Rhea  would  convey  to  W.  S. 
Bhea  the  tract  intended  for  Polly,  and  let 
bim  take  the  money  and  pay  on  the  jndg- 
meuts,  he  would  hold  the  tract  (including 
the  tweuty-flve  acres)  which  N.  L.  Rheu 
bad  conveyed  to  hlui  for  Polly,  and  make 
a  deed  to  her  tor  the  same,  and  J.  Rhea 
conveyed  the  land  to  W.  S.  Rhea,  and  the 
purchase  price  was  paid  to  H.  R.  Rhea, 
then  the  jury  should  answer  the  issue, 
'Yes;'  otherwise  they  will  answer,  'No.'" 
There  were  several  exceptions  to  the 
charge,  but  these  are  unnecessary  to  be 
stated  to  a  proper  understanding  of  the 
opIuitiD.  The  jury  found  the  isspe  sub- 
mitted to  them  by  the  court,  which  ap- 
pears in  the  record,  for  the  plaintiff.  The 
counsel  for  the  defendant  then  moved  for 
jndgment  non  obstante  veredicto.  The 
court  stated  to  counsel  that  a  judgment 
DOB  obstante  veredicto  was  a  judgment 
rendered  in  favor  of  the  plaintiff  notwith- 
standing the  verdict  forthe  defendant,  and 
that  this  judgment  was  given  upon  mo- 
tion, which  can  only  be  made  by  the  plain- 
tiff, and  refused  the  motion  of  the  defend- 
ant's counsel,  to  which  he  excepted.  The 
counsel  for  the  defendant  moved  that,  not- 
withstanding the  verdict,  as  it  appeared 
that  the  defendant  had  paid  several  hun- 
dred dollars  to  discharge  incumhrancesup- 
onthe  land  in  dispute  he  be  held  chargeable 
withauch  sum,  and  that  an  account  be  or- 
dered to  ascertain  the  same.  Motion  refused 
by  the  court,  and  the  defendant  except- 
ed. The  court  denied  the  motion  for  a  new 
trial,  and  gave  judgment  for  the  plaintiff. 
The  defendant  appealed,  and  gave  notice 
of  appeal  in  open  court,  which  notice  was 

waived,  and  appeal-bond  fixed  at  $ . 

The  following  note  was  appended  by  his 
honor:  "I  sign  and  settle  the  above  as 
tbe  case  on  appeal  for  the  supreme  court, 
notice  of  time  and  place  for  settling  the 
same  being  wuived  by  the  parties.  I  send 
op  the  entire  evidence  because  of  the  de- 
fendant's motion  for  judgment  non  ob- 
stante veredicto,  and  his  motion  for  a  ref- 
erence, and  because  of  the  errors  assigned 
in  his  motion  for  a  new  trial.  For  these 
reaKons  I  adopt  the  suggestion  of  the  de- 
fendant's counsel  to  send  up  all  the  evi- 
dence, that  the  case  and  my  rulings  may 
be  clearly  seen  and  fully  reviewed  by  the 
supreme  court."  The  judgment  declared 
that  tbe  plaintiH  was  the  owner  of  the 
land,  and  that,  upon  the  failure  of  the  de- 
fendant to  convey  to  her  in  10  dnys,  the  de- 
cree should  operate  as  passing  the  title. 
Defendant  appealed. 

W.  U.  Maloae.  for  appellant.  T.  F.  Da- 
vUiOB,  for  appellees. 

Sbbphebd,  J.,  {after  stating  tbe  facts 
as  above.)  There  wa«  evidence  tending  to 
■how  that  J.  L.  Rhea,  in  effect,  conveyed 
the  land  to  the  defendant  upon  a  parol 
trust  to  sell  the  same,  and  apply  the  pro- 
ceeds to  the  satisfaction  and  discharge  of 
tbe  jadgments  and  costs  mentioned  in  the 
complaint.  Assuming  this  to  be  true,  we 
are  nevertheless  unable  to  find  anything 


in  the  record  which  warrants  the  judg- 
ment of  his  honor  declaring  that  the  de- 
fendant held  the  land  in  trust  for  the  feme 
plaintiff,  and  directing  that  be  execute  a 
conveyance  to  her.  If,  as  contended,  the 
purposes  of  the  trust  were  effectuated  by 
the  trustor  with  other  means  furnished 
by  him,  it  is  plain  that  there  was  a  re- 
sulting trust  in  his  favor.  1  Pej*ry, Trusts, 
§152.  This  resulting  trust  descended  to  the 
heirs  at  law  of  the  trustor,  unless  the  feme 
plaintiff  can  show  that  he  transferred  It 
to  her  in  his  life-time.  It  Is  well  settled 
that,  while  an  express  trust  in  lands  may. 
In  this  state,  be  created  by  a  parol  dec- 
laration, made  contemporaneousiy  with 
the  transfer  of  the  legal  title,  (Plttraan  v. 
Pittman,  107  N.  C. — ,  12  S.  S.  Rep.  CI.) 
such  trust  when  created,  together  with 
the  resultant  interest  of  the  trustor,  can 
be  conveyed  only  in  the  same  manner  as 
other  equitable  interests  in  real  property. 
Patton  V.  Clendenin.S  Murph.  68;  Holmes 
v.  Holmes,  86  N.  C.  208.  The  question, 
then,  to  be  determined  Is  whether  the  re- 
sultant Interest  of  J.  L.  Rhea  has  been  ac- 
quired by  his  daughter,  the  feme  plaintiff. 
The  said  trustor  had  another  tract  of 
laud  which  he  intended  to  give  bis  daugh- 
ter, but,  instetid  of  conveying  it  to  her, 
he  sold  It,  and  with  the  proceieds  paid  off 
the  judgments  and  costs  above  mentioned. 
The  feme  plaintiff  had  no  legal  or  equita- 
ble Interest  whatever  in  this  land,  and  her 
father  was  at  liberty  to  dispose  of  it  as 
he  pleased.  It  isti-netbat  the  defendant 
promised  that,  upon  a  sale  of  the  same 
and  the  payment  of  the  said  indebted- 
ness, he  would  convey  the  tract  which  he 
held  to  tbe  feme  plaintiff;  but,  if  we  con- 
sider this  as  a  mere  agreement  to  convey, 
it  is  void,  under  the  statute  of  frauds; 
and,  if  we  treat  it  as  a  declaration  of 
trust,  it  must  likewise  tall,  because  it  is 
not  evidenced  by  any  writing  and  was 
not  made  In  connection  with  a  conveyance 
of  the  legal  title.  Frey  v.  Bamsour,  66  N. 
C.  466;  Pittman  v.  Pittman,  supra.  It 
amounted  simply  to  a  parol  agreement  to 
convey  tbe  laud  to  the  feme  plaintiff,  and 
this,  we  have  seen,  cannot  be  enforced 
where  it  is  denied  by  the  answer.  Holler 
V.  Richards,  102  N.  C.  545,  9  S.  E.  Rep.  460; 
Fortesque  v.  Crawford,  105  N.  C.  30, 10  S. 
E.  Rep.  910.  It  is  arged,  however,  that 
the  plaintiff  is  entitled  to  relief  by  way  of 
subrogation  or  by  constructive  trust;  but 
this  is  founded  entirely  upon  the  Idea  that 
she  had  some  interest  in  the  property  sold 
by  herfather,and,assuch  wasnotthecase, 
it  is  clear  that  the  position  cannot  be 
maintained.  Her  father  relied  simply  up- 
on the  verbal  agreement  of  tlie  defendant 
to  convey,  and,  as  the  latter  denies  the 
agreement,  it  must  follow  that  there  was 
error  in  holdingthat  the  plaintiff  acquired 
the  equitable  title  to  the  land  In  question. 
As  the  case  goes  back  for  a  new  trial,  we 
think  it  proper  to  say  that  the  other  heirs 
at  law  may  be  made  parties,  and.  If  a  re- 
sulting trust  be  established,  the  plaintiff 
may.  upon  partition,  obtain  substantial 
justice  by  requiring  the  heirs  to  account 
for  theadvancementamade  to  them.  New 
trial. 
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(108  N.  C.  468) 

Whitehead  et  al.  v.  Whitehhrst, 

(Supreme  Court  cf  North  Carolina.   April  28, 
1891.) 

RBTIBV  oh  APPBAI/— MOBTOAOBS  —  FUUCHASE  BT 

HoRTOAOBB— Judicial  Salbs — Kbfbbbucb. 

1.  The  findings  of  fact  by  a  referee,  to  whom 
a  cause  has  been  referred  by  consent,  will  not  be 
reviewed  on  appeal  if  there  is  any  evidence  to 
sustain  them,  uongh  the  cause  is  equitable  in  its 
nature. 

ii.  A  purchase  by  a  mortgagee  at  his  own  sale 
is  not  void,  but  voidable,  and  becomes  binding 
on  the  mortgagee  when  the  price  is  reasonable, 
and  no  exception  Is  taken  by  the  parties  In  in- 
teresL 

8.  Where  a  mortgagee  purchases  land  at  his 
own  sale  under  license  of  the  court,  and  after- 
wards there  Is  a  resale  by  consent  of  the  parties, 
bat  without  license  of  the  coqrt,  for  a  less 
amount,  the  mortgagee  is  chargeable  with  the 
price  bid  at  the  first  sale. 

Appeal  from  superior  coart,  Edgecombe 
county;  Whitakbr,  Jodge. 

TblB  action  is  brought  by  creditors  of  the 
intestate  of  the  defendant  to  compel  bimto 
an  account  of  bis  administration,  and  to 
pay  tlie  creditors  what  may  be  payable  to 
them  respectively.  The  pleadiugs  raised 
issues  of  fact  and  law.  In  the  course  of 
the  action  "  the  case"  was  by  consent  of 
parties  referred  to  a  referee,  "to  find  the 
tacts,  and  state  the  accounts,  and  report 
theresultof  his  findings, "  etc.  Afterwards 
the  referee  made  report  as  directed,  and 
the  defendant  filed  divers  exceptions  tliere- 
to.  Afterwards  the  court  overruled  uil 
ttiese  exceptions,  and  gave  Judgment  for 
the  plaintiff.  The  defendant,  having  ex- 
cepted, appealed  to  this  court,  assigning 
error  as  follows:  "(1)  That  he  has  failed 
to  credit  the  defendant  with  his  account 
of  five  hundred  and  seventy  dollars  tor 
rent  of  mill  under  the  contract  of  milling, 
as  established  by  the  testimony  of  D.  C. 
Moore  and  G.  A.  Vick.  (2)  That  he  has 
failed  to  credit  the  defendant  with  Exhib- 
its Rand  S,  as  represeutlngthe  indebted- 
ness of  B.  C.  HIghsinith,  deiendant's  Intes- 
tate, to  Q.  A.  Vick,  arising  under  the  mill- 
ing contract  aforesaid,  and  paid  by  M.  D. 
Whitehurst,  the  defendant,  amounting  to 
six  hundred  and  forty-eight  dollars  and 
sixty -eight  cents.  (3)  That  he  has  charged 
the  defendant  with  twelve  hundred  and 
eleven  dollars  as  of  1883,  proceeds  from 
sale  of  land;  whereas  the  amount  proper 
to  have  been  charged  was  eight  hundred 
dollars.  6th  day  of  May,  1889.  The  defend- 
ant excepts  to  the  referee's  conclusions  of 
law  numbered,  respectively,  1,  2,  5,  6,  11." 
The  findings  of  law  thus  referred  to  are 
the  following:  "(1)  That,  while  purchase 
by  a  mortgagee  at  his  own  sale  is  voida- 
ble. It  is  not  void,  but  when  the  price  is 
reasonable,  and  no  exception  taken  by 
the  mortgagor,  it  becomes  valid;  and 
therefore,  by  virtue  of  the  sale  made  by  Will- 
iam Whitehead,  under  his  mortgage,  on 
February  24,  1888.  he  became  the  legal 
owner  oif  the  lands  purchased  by  him.  and 
is  not  chargeable  with  rents.  (2)  That 
the  defendant  is  chargeable  with  the  pro- 
ceeds of  the  first  sale  of  the  lands."  "(5J 
That  the  debt  mentioned  in  the  twenty- 
first  finding  is  not  a  proper  charge.  (6) 
Thnt  none  of  the  items  embraced  in 
voucher 'T,' except  that  of  Asa  Bullock, 
are  proper  charges  against  the  estate." 
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"(11)  That  the  plaintiffs  are  entitled  to 
Judgment  that  the  sum  of  $1,261.57,  re- 
maining in  the  hands  of  the  defendant  ad- 
ministrator, and  liable  to  the  demands  of 
the  plaintiff  creditors,  be  distributed 
among  the  several  plaintiffs  as  follows: 
The  plaintiff  William  Whitehead  to  recov- 
er the  sum  of  $1,204.60;  the  plaintiff  Finey 
Highsmith  to  recover  the  sum  of  $5S.6t; 
and  the  plaintiff  M.  O.  Bryan  the  sum  of 
$28.66." 
Battle  &  Mordecal,  for  appellees. 

Merrimon,  C.  J.,  (after  Btatlag  the  facta 
as  above.)  In  effect  the  court  approved 
and  sustained  the  findings  of  fact  and  law 
by  the  referee.  The  reference  was  by  con- 
sent of  parties ;  hence  it  is  not  the  prov- 
ince of  this  court  to  review  the  findings  of 
fact,  although  this  action  isequitablein  its 
nature,  if  there  is  any  evidence  to  sustain 
them.  This  is  settled  by  m a tiy  decisions. 
There  was  clearly  some  evidence  to  sus- 
tain such  findings  offset;  and,  accepting 
them,  as  we  must  do,  the  exceptions  as  to 
them  cannot  be  sustained.  The  credits 
claimed  were,  for  the  reasons  stated  by 
the  referee,  properly  disallowed,  and  the 
charge  complained  of  was  a  proper  one. 
The  intestate  of  the  defendant  in  his  life- 
time owed  the  plaintiff  Whitehead  certain 
debts,  and  to  secure  the  same  executed  to 
the  latter  two  mortgages  of  the  land 
therein  specified.  Under  a  power  of  sale 
in  these  mortgages  the  land  was  sold,  and 
the  mortgagee  indirectly  through  a  third 
party  purchased  the  same  at  a  "fair"  sale, 
and  they  sold  for  their  full  value.  This 
appears.  This  sale  was  made  in  February 
of  1883,  and  the  money,  the  proceeds  ot 
the  sale,  properly  applied.  The  mortga- 
gor died  shortly  before  the  sale,  but,  so 
tar  as  appears,  the  heir  at  law  did  not  anA 
does  not  at  all  complain  of  the  same,  nor 
did  the  defendant,  until  he  filed  his  excep- 
tions to  the  report;  nor  does  it  appear 
that  he  is  interested  in  opposition  to  it  as 
administrator  or  otherwise.  This  sale 
was  not  void.  It  was  voldalile  at  the  in- 
stance ot  the  heir,  and  in  possible  casf^  it 
may  be  that  the  administrator  might  in 
a  proper  way  avoid  it;  but  this  does  not 
appear  to  l>e  such  a  case.  It  does  not  ap- 
pear that  the  creditors  of  the  intestate  are 
or  can  be  prejudiced  by  it,  and  the  defend- 
ant is  not — does  not  profess  to  be — inter- 
ested in  their  behalf.  Joyner  v.  Farmer, 
78  N.  C.  196;  Sumner  v.  Sessoms,  94  N.  C. 
371 :  Gibson  v.  Barbour,  100  N.  C.  192,  6  S. 
E.  Rep.  766.  In  1883  the  defendant  applied 
to  a  proper  court  for  a  license  to  sell  cer- 
tain of  the  lands  of  his  intestate  to  make 
assets  to  pay  debts.  Huch  license  was 
granted;  the  sale  was  made;  the  pur- 
chaser at  the  same  paid  the  purchasemon- 
ey;  the  sale  was  confirmed  by  the  court, 
and  the  defendant  was  directed  to  make 
title  to  the  purchaser,  which  he  accord- 
ingly did.  Afterwards,  in  1887,  the  coun- 
sel for  the  defendant  and  counsel  for  the 
plaintiff  Whitehead  agreed  to  set  aside  the 
sale  last  above  mentioned,  aud  this  stip- 
ulation was  handed  to  the  clerk  of  the  su- 
perior court  in  which  the  license  to  sell 
the  land  was  granted ;  but  the  clerk  made 
no  such  order,  nor  did  the  court  in  term- 
time  or  at  all.    What  purported  to  be  a 
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resale  of  the  same  land  was  made  in  1889, 
after  this  action  began,  and  9)^00  was  bid 
for  tbe  same.  The  defendant  insists  that 
tber^eree  shonld  have  charged  him  with 
tfa'Bsum,  and  not  that  bid  and  paid  for 
the  land  at  the  sale  thereof  under  license 
from  tfaecoart,  as  he  did  do.  The  license  to 
sell  tbe  land,  the  sale  thereof,  and  tbe  con- 
flnnatlon  of  the  sale,  were  not  set  aside. 
They  remained  and  remain  In  full  force 
and  ettect,  and  the  defendant  Is  properly 
charged  with  tbe  price  bid  and  paid  for  it. 
Tbe  second  supposed  sale  had  no  Jadlclal 
orauthoritativesanctlon,  and  wasineffect- 
nal,  certainly  as  to  the  purposes  of  this 
action.  As  to  the  exceptions  6,  A,  and  11 
to  the  findings  of  law,  we  are  of  opinion 
that  they  are  unfounded.  The  findings  of 
fact  pertinent,  certainly  so  tar  as  we  can 
see,  warrant  them.  If  there  Is  error,  the 
harden  Is  npon  the  defendant  to  make  It 
appear.  Kone  is  pointed  oat,  and  none 
appears  upon  the  face  of  the  record. 
Judgment  affirmed. 


(KBN  C.  196) 

Brown  ▼. 


Miller  et  aJ. 


dSupreme  Court  <{f  North  Carolina.   April  81, 
1891.) 

MoBTeAoa  ok  Cbofs— DBaoBipnoH. 
L  In  January,  1889,  a  mortga^re  was  given  on 
'the  entire  crop  of  cotton  to  be  raised  by  me  or 
my  tenants  on  all  my  lands  during  the  year 
l&i9. "  Tbe  mortgagor  had  for  15  years  been  in 
possession  of  a  tract  of  land  known  as  his.  There 
was  titen  pending  a  suit  for  tbe  /ecovery  of  the 
land,  in  which  judgment  was  entered  against 
turn  10  days  after  the  mortgage  was  given.  He 
then  leased  the  land,  and  planted  it  in  cotton. 
Held,  that  the  mortgage  covered  the  crop  raised 
nibject  to  tne  landlord's  lien  for  rent. 

2.  The  mortgagor  gave  a  second  mortgage  to 
the  defendants,  and  was  directed  to  deliver  to 
tliem  a  bole  of  cotton  due  his  landlord  for  rent. 
The  mortgagor  delivered  a  bale  to  the  defendants 
tbr  his  landlord,  but  they  insisted  on  applying  It 
en  aoconnt  of  their  mortgage.  The  mortgagor 
said  he  was  willing  if  his  landlord  was,  aad  the 
next  week  be  delivered  to  the  landlord  another 
bile  in  payment  of  the  rent.  Beld,  that  the  de- 
fendants were  liable  to  the  first  mortgagee  tor  the 
conversion  of  the  bale  delivered  to  them. 

3.  Under  a  mortgage  on  a  crop  of  cotton  "for 
nq^lies, "  where  it  does  not  appear  how,  or  on 
what  acoonnt,  or  for  what  purpose,  the  supplies 
■were  famished,  the  mortgagee  acquires  no  pref- 
erence over  a  inrior  mortgage  under  Code  N.  C.  % 
Vm,  providing  for  such  a  preference  for  advances 
for  supplies. 

?oUowing  Rawlings  v.  Hant,  90  N.  0.  270.    . 

Appeal  from  superiorcourt,  Mecklenburg 
county :  Brown,  Judge. 

This  action  is  brought  to  recover  the 
valne  of  tbe  bale  of  cotton  specifled  in  tbe 
complain  t,  which  it  is  alleged  belonged  to 
the  plaintiff,  and  was  converted  by  the  de- 
fendants to  their  own  use  before  the  ac- 
tion began,  etc.  On  the  trial  the  plaintitt 
put  in  evideocea  chattel  mortgage,  proved 
and  registered  on  the 23d  of  January,  1S89, 
executed  to  him  by  John  P.  Patterson, 
whereby  the  latter  purported  and  under- 
took to  convey  to  the  plaintiff  bis  "entire 
crop  of  cotton  to  be  raised  by  me  or  my 
tenants  on  all  my  lands  during  the  year 
1889,"  etc.  This  mortgagor  was  examined 
as  a  witness  for  the  plaintiH,  and  teHtlfled 
that  "the  defendants  got  tbe  bale  of  cot- 
ton wbicb  isthesuhjectot  this  controversy 


from  me  in  October.  1889."  The  plaintitt 
then  asked  the  witness :  "  On  whoue  land 
was  that  cotton  raised?"  rnd*r objection 
the  court  allowed  the  witness  to  say:  "On 
the  lands  I  live  on  at  home,  and  have  been 
on  for  fifteen  years.  The  lands  were 
known  as  my  lands.  I  paid  for  them  as 
my  lands.  On  the  2d  of  February,  1889, 1 
was  declared  by  the  court  (in  an  action) 
not  to  be  the  owner."  One  Fisher  ob- 
tained Judgment  in  his  favor  for  the  land 
in  the  action  referred  to,  and  afterwards 
Patterson  leased  the  land  trom  him  in 
June,  1889,  and  agreed  to  pay  him  one  bale 
of  cotton  as  rent,  which  Fisher  directed 
him  to  leave  at  Nesbit's  gin.  The  bale  of 
cotton  in  question  was  produced  on  the 
lands  mentioned,  and  which  Fisher  so  re- 
covered. In  March,  1889,  Patterson  exe- 
cuted to  the  defendants  his  other  mort- 
gage, which  was  duly  registered  on  the 
4th  of  the  same  month,  to  secure  a  debt 
due  to  them  tor  "supplies"  which  they  fur- 
nished to  him,  and  the  cotton  in  contro- 
versy was  embraced  by  this  mortgage. 
Patterson  furtlier  testified  that  he  deliv- 
ered the  bale  of  cotton  in  question  to  de- 
fendants as  the  rent  he  owed  Fisher,  and 
directed  them  to  delirerit  to  them  as  such 
rent.  Nesbit  ( who  is  one  of  the  defend- 
ants) took  tbe  bale,  and  refused  to  so  de- 
liver it,  saying  that  the  defendants  want- 
ed it  on  account  of  their  mortgage  debt 
above  mentioned.  Patterson  said  he  was 
willing  to  do  this  if  Fisher  was  willing. 
The  defendants  took  the  bale,  and  Patter- 
son the  next  week  delivered  to  Fisher  an- 
other balefor  the  rent  due  him.  The  court 
submitted  to  the  jury  two  issues,  the  first 
of  which  was:  "Did-thedefendunts  wrong- 
fully convert  tbe  bale  of  cotton  belonging 
to  the  plaintiff  as  alleged?"  The  defend- 
ants insisted  that  the  court  cihonid  in- 
struct the  Jury  to  respond  "No"  to  this  is- 
sue, but.  on  the  contrary,  it  told  them 
that,  if  they  believed  the  evidence,  to  re- 
spond "  Yes, "  and  the  defendants  excepted. 
There  was  a  verdict  and  judgment  for  the 
plaintiff,  and  tbe  defendants  appealed  to 
this  court,  assigning  error  as  follows: 
"(1)  For  admission  of  evidence  objected 
to  as  above  set  forth ;  (2)  for  refusal  to 
charge  that  npon  all  the  evidence  tbe  jury 
sljould  answer thefirstlssue'No.'  (3)  For 
error  In  charging  that  if  the  Jury  believed 
the  evidence  tliey  should  answer  the  first 
issue  'Yes.'" 

Jones  &  Tlllett,  for  appellants.  F.  F. 
BasoD,  tor  appellee. 

Mbrrimon,  C.  J.,  (after  stating  tbe  tacts 
as  above.)  The  deed  of  mortgage  under 
which  the  plaintiff  rlaims  title  to  the  bale 
of  cotton  In  controversy  sufficiently  des- 
ignates and  Identifies  the  land  upon  which 
it  wi\B  to  be  produced  and  thecotton  itself 
to  render  this  deed  operative  and  eflectual 
tor  the  purpose  contemplated  by  it.  The 
purpose  of  this  description  was  not  to 
designate  land  to  which  the  mortgagor 
certainly  had  absolute  or  perfect  title,  but 
tbe  land  claimed  by  him  as  his  at  the  time 
he  executed  the  deed,  and  upon  which  he 
Intended  that  himself  or  bis  tenants  should 
thereafter  produce  the  cotton  crop  that 
the  mortgage  was  intended  to  embrace. 
The  simple  purpose  was  to  Identify  the 
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land  claimed  by  him  as  bis  on  which  the 
crop  of  cotton  was  to  be  produced.  The 
mere  tact  that  a  third  party,  after  the  deed 
was  executed,  recovered  the  land  suffl- 
clently  described  by  it,  could  not  affect  the 
BufHclency  of  the  description  or  the  deed. 
The  land  described  as  "my  [the  mort- 
eaj^or's].  land"  remained  the  same.  The 
description— the  designation  of  it — was 
not  destroyed  or  rendered  less  certain. 
The  cotton  crop  conveyed  by  the  deed 
was  sufficiently  desif^nated.  It  was  not 
an  indefinite  part  of  it,  but  all  "the  entire 
crop  of  cotton  to  be  raised  by  me  [the 
mortgagor]  or  my  tenants  on  all  my  lands 
daring  the  year  1889;"  that  Is,  the  "entire 
crop "  so  raised  on  the  land  described  us 
"my  [the  mortgagor's]  land."  The  deed 
identified  the  land  and  the  cotton  crop 
embraced  by  it  with  such  deflniteness  as 
that  the  same  could  be  certainly  ascer- 
tained and  known,  Woodllef  v.  Harris, 
95  N.  C.  211;  Gwathney  v.  Etheridge,  99  N. 
C.  571.  6  S.  E.  Rep.  411;  State  v.  Logan, 
100  N.  0.  454,  6  S.  E.  Rep.  898.  Nor  could 
the  supervenient  rights  of  Fisher,  after  he 
recovered  the  lands  from  the  mortgagor 
as  the  letter's  landlord,  to  rent — the  one 
bale  of  cotton— render  the  mortgage  in- 
operative, except  to  the  extent  of  the  rent. 
As  to  this  the  statute  (Code,  §  1754)  gave 
the  landlord  a  prior  lien  for  the  rent;  but 
the  whole  cotton  crop  belonged  to  the 
plaintiff,  subject  only  to  that  lien.  As  be- 
tween the  plaintiff  and  the  mortgagor,  the 
mortgage  remained  effectual,  except  as  to 
the  rent.  The  defendants  contend,  how- 
ever, that  the  mortgagor,  Patterson,  ex- 
ecuted to  them  in  March  next  after  Fisher 
recovered  the  land  from  him,  a  mortgage 
to  secure  a  debt  created  for  "supplies," 
which  embraced  the  bale  of  cotton  in  con- 
troversy, and  therefore  they  had  good  title 
to  the  same.  This  contention  Is  without 
force.  The  last-mentioned  mortgage  was 
In  effect  a  mortgage  second  to  that  of  the 
plaintiff  as  to  the  cotton  crop,  including 
the  bale  in  question.  In  no  aspect  of  this 
second  mortgage,  so  far  as  appears, can  it 
be  treated  as  creating  a  prior  lien  in  favor 
of  the  defendants,  as  allowed  in  certain 
cases,  by  the  statute.  Id.  §  1799.  It  does 
not  appear  how  or  for  what  purpose  or 
on  wiiat  account  the  "supplies"  were 
made  by  the  defendants  to  the  mortgagor. 
Rawlings  v.  Hunt,  90  N.  C.  270,  and  the 
cases  there  cited.  The  defendants  further 
contend  that  the  bale  of  cotton  in  ques- 
thm  belonged  to  Fisher,  the  landlord,  as 
and  for  the  rent  due  to  h.m  from  Patter- 
sou.  We  do  not  think  the  evidence  went 
to  prove  that  this  bale  of  cotton  was  de- 
livered to  the  landlord  to  pay  the  rent  so. 
due  to  him.  Accepting  the  evidence  perti- 
nent as  true,  it  only  showed  that  Patter- 
son, the  tenant,  at  first  intended  that  it 
should  go  to  pay  the  rent,  but  the  defend- 
ants did  not  so  receive  It  for  the  landlord. 
They  Insisted  that  they  should  have  it  on 
account  of  their  mortgage  debt.  The 
tenant,  their  mortgage  debtor,  consented, 
and  afterwards  he  delivered  to  his  land- 
lord another  and  different  bale  in  dis- 
charge of  the  rent  due  to  him.  This  cer- 
tainly is  the  fair  and  just  interpretation  of 
£he  facts  as  they  appear.  Judgment  af- 
firmed. 


(N.C. 

aOB  N.  a  69S) 
GUDGBR  V.  PeNLAND. 

(Supreme  Cowrt  of  North  CaroUna.   April  28, 
I8ai.) 

Slander— PLBADreo. 

1.  Where  perjury  Is  punishable  by  conflne- 
meut  in  the  penitentiary,  a  false  charge  that  a 
person  swore  lies  at  a  certain  trial  is  actionable 
per  se. 

i.  Where  the  complaint  in  an  action  for  slan- 
der in  making  sucti  charge  does  not  show  wheth- 
er the  charge  was  made  at  or  after  the  trial,  or 
that  defendant  sustained  such  relation  to  the  trial 
as  would  exempt  him  from  liability  for  his  utter- 
ance, the  complaint  is  not  demurrable  on  the 
eround  that  the  charge  was  made  pending  a  ju- 
dicial investigation. 

3.  In  an  action  of  slander,  in  that  defendant 
accused  plaintiff  of  false  swearing  at  a  trial, . 
plaintiff  need  not  set  forth  the  language  or  sub- 
stance of  the  testimony  referred  to  by  defendant, 
unless  defendant,  in  uttering  the  slanderous 
words,  went  on  to  specify  what  plaintiff  swore, 
or  in  what  particulars  his  testimony  was  false. 

4.  Though  an  action  could  be  maiutaiued  and 
damages  recovered  by  proving  the  utterance  of 
slanderous  words  sot  forth  in  more  than  one  par- 
agraph of  the  complaint,  where  the  language 
used  in  each  instance  amounts  to  a  charge  of  per- 
jury in  the  same  judicial  proceeding,  and  at  tlie 
same  time,  it  is  not  necessary  that  a  separate 
demand  for  damages  be  appended  to  each  para- 
graph. 

This  was  an  action  for  slander  heard  on 
demurrer  at  the  February  term,  1890,  of 
the  superior  court  of  Buncombe  county, 
before  Philips,  3.  The  coniplaiut  and 
demurrer  were  as  follows:  The  plain- 
tiff, complaining  of  the  defendant,  alleges: 
"(1)  That  he  is  now  a  good,  true,  and  hon- 
est citizen  of  tills  state,  and  as  such  hath 
always  conducted  himself,  and  until  the 
committing  of  the  grievances  hereinafter 
mentioned  was  always  reputed  to  be  a 
person  of  good  tame  and  credit,  and  hath 
never  been  guilty,  nor,  until  the  commit- 
ting of  the  said  grievances,  been  suspected 
to  have  been  guilty,  of  swearing  falsely,  or 
of  any  other  crime,  by  means  of  which 
said  premises  he,  (the  said  plaintiff,)  be- 
fore the  committing  of  thesaid  grievances, 
had  deservedly  obtained  the  good  opinion 
of  all  of  his  neighbors  and  of  all  other  per- 
sons xo  whom  he  is  known.  (2)  That  the 
said  defendant,  well  knowing  the  premieea, 
as  stated  in  paragraph  1,  but  contriving 
and  wickedly  and  maliciously  intending 
to  injure  the  plaintiff  in  his  good  fame  and 
credit,  and  to  bring  him  into  public  scan- 
dal, infamy,  and  disgrace,  and  to  cause  It 
to  be  suspected  that  he  (the  plaintiff)  had 
been  guilty  of  peiiury  and  swearing  falsely 

heretofore,  to-wit,  on  the day  of 

January,  1890,  iu  the  county  of  Buncombe 
aforesaid,  in  a  certain  discourse  which  he 
(thesaid  defendant) then  aud  there  had, in 
the  presence  and  hearing  of  divers  good 
and  noted  citir^ens  of  this  state,  concern- 
ing the  plaintiff,  falsely  and  maliciously 
spoke  and  published  of  and  concerning  the 
plaintiff  these  false,  scandalous,  malicious, 
and  defamatory  words  following;  that  is 
to  say.  'he  [meaning  the  plaintiff,]  that 
damned  old  son-of-a-bltch,  Dolph  Gurtger, 
has  swoni  lies  on  him  [meaning  the  said 
defendant]  in  the  criminal  court  at  Asbe- 
vllle.  at  the  special  term,  1889.'  (3)  That 
afterwards,  to-wlt,  on  the  day  and  year 
aforesaid,  in  the  county  aforesaid,  in  a 
certain  other  discourse  which  be  (the  said 
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defendant)  then  and  there  had,  In  the  pres- 
ence and  hearing  ot  divers  utber  good  and 
worthy  citizens  of  this  state,  be,  (the  said 
defendant.)  further  contriving  and  Intend- 
ing as  aforesaid,  then  and  there,  in  ttie 
presence  and  hearing  ot  the  said  last-men- 
tloned  citixens,  falsely  and  maliciously 
spolce  and  pablished  ot  and  concerning 
the  said  plaintiff  these  other  false,  scan- 
daloas.  malicious,  and  defamatory  words 
following;  that  is  to  say,  he  (meaning 
the  plaintiff  A.  M.  Gndger)  swore  to  a  lie 
in  the  court  at  Asheville,  and  be  could 
prove  it.  and  be,  A.  M.  Gudger,  (meaning 
the  plaintiff,)  swore  lies  on  him  (meaning 
the  defendant)  at  the  court  in  Asheville, 
and  he  (meaniuK  the  defendant)  could 
prove  it;  that  the  lies  sworn  by  him 
(meaning  the  plaintiff)  were  In  the  fence 
case,  which  was  an  indictment  tried  at  the 
November  special  term  of  the  criminal 
court  of  Buncombe  county,  1S89.  (4)  That 
afterwards,  to-wit,  on  the  day  and  year 
aforeeaid.in  the  county  aforesaid, in  a  cer- 
tain otiier  discourse  which  he  (the  said  de- 
fendant) then  and  there  had,  in  the  pres- 
ence and  hearing  of  divers  other  good  and 
worthy  citizens  of  this  state,  he,  (the  said 
defendant,)  further  contriving  and  intend- 
ing as  aforesaid,  then  and  there,  in  the 
presence  and  bearing  of  said  last-men- 
tioned citizens,  falsely  and  maliciously 
spoke  and  published  of  and  concerning  the 
said  plaintiff  these  other  tiJso.  scandal- 
ous, malicions,  and  defamatory  words  fol- 
lowing; that  is  to  say.  he,  (meaning  the 
plain tlfT.)  at  the  special  terra  of  the  crimi- 
nal court  held  for  thecounty  ot  Buncombe 
in  November,  1889,  swore  to  a  God  damn 
lie.  and  he  could  prove  it,  in  a  case  then 
pendins.  iu  which  the  state  was  the  plain- 
tiff and  C.  L.  Miller,  Eugene  Mosp,  William 
Pieramons,  Sr.,  Dow  Meadows,  Zack 
Plemmons,  Francis  Hill,  and  William 
Plemmone,  Jr.,  were  defendants.  (5)  That 
afterwards,  to-wit.  on  the  day  and  year 
aforesaid,  in  the  county  aforesaid,  In  a  cer- 
tain other  discourse  which  he  (the  said  de- 
fendant) then  and  there  had,  in  the  pres- 
ence and  hearing  of  divers  other  good  and 
worthy  citizens  ot  this  state,  he,  (the  said 
defendant,)  further  contriving  and  intend- 
ing as  aforesaid,  then  and  there,  in  the 
presence  and  hearing  of  tiie  said  last-men- 
tioned citizens,  falsely  and  maliciously 
spoke  and  published  of  and  concerning  the 
said  plaintiff  these  other  false, scandalous, 
malicions,  and  defamatory  words  follow- 
ing; that  is  tosay.he,  (meaning  the  plain- 
tiff. A.  M.  Gndger.)  swore  to  a  lie  in  the 
case  of  the  State  against  C.  L.  Miller.  En- 
^ne  Moss.  William  Plemmons,  8r..  Dow 
Meadows,  Zack  Pieramons,  Francis  Hill, 
and  William  Plemmons,  Jr., tbecase which 
was  tried  at  the  special  term  of  the  crim- 
inal court  held  fur  the  county  of  Bun- 
combe, 1889,  in  which  case  the  plaintiff 
was  s^^urn  as  a  witness  and  testified  in 
behalf  of  the  defendants.  (6)  That  before 
the  speaking  of  the  several  false,  scandal- 
ous, malicious,  and  defamatory  words 
by  the  said  defendant  of  and  concerning 
the  plaintiff,  stated  in  the  paragraphs 
hereinbefore  mentioned,  a  certain  action 
was  depending  in  the  criminal  court  of 
Bancombe  county,  wherein  tbe  state  was 
plaintift  cuid  C.  L.  Miller,  Eugene  Moss, 


William  Plemmons,  Sr.,  Dow  Meadows, 
Zack  Plemmons,  Francis  Hill,  and  William 
Plemmons,  Jr.,  were  defendants,  in  which 
9aid  action,  before  the  speaking  and  pub- 
lishing of  tlie  same  words,  to-wit,  at  the 
speclui  November  term,  1889,  the  said  de- 
fendants were  tried  and  convicted,  that 
is  to  say,  C.  L.  Miller,  Eugene  Moss,  Dow 
Meadows,  Zack  Plemmons,  and  William 
Plemmons,  Jr..  for  destroying  the  fence  ot 
the  said  defendant,  A.  M.  Penland,  on  the 
trial  of  which  said  case  he  (the  said  plain- 
tiff) was  duly  sworn  and  did  take  bis  cor- 
poral oath  upon  the  Holy  Gospels  of  God 
before  the  said  court,  the  said  court  then 
and  there  having  sufBcient  and  competent 
power  and  authority  to  administer  an 
oath  to  tlK  said  plaintiff  in  that  behalf, 
and  the  said  plaintiff,  being  so  sworn,  and 
having  so  taken  his  corporal  oath,  was 
then  and  there  examined  and  did  give  his 
evidence  as  a  witness  in  said  case  afore- 
said; and  the  said  plaintiff  further  saith 
that  the  said  defendant,  well  knowing  tbe 
premises,  bat  greatly  envying  the  reputa- 
tion of  the  said  plaintiff,  and  contriving 
and  intending  to  injure  the  plaintiff  in  his 
aforesaid  good  name, fame,  and  character, 
and  bring  him  into  public  scandal.  Infa- 
my, and  disgrace  with  all  his  neighbors  and 
other  good  citizens  to  whom  he  was. 
known,  and  to  cause  it  to  be  suspected 
and  believed  by  those  neighbors  and  citi- 
zens that  he  (tbe  plaintiff)  had  been  and 
was  guilty  of  perjury,  and  to  subject  him 
to  the  pains  and  penalties  of  the  law,  and 
nlso  to  vex,  harass,  and  ruin  him,  the 
said  plaintiff,  on  the  day  and  year  afore- 
said, in  a  certain  discourse  which  the  said 
defendant  then  and  there,  in  the  presence 
and  iiearing  of  the  said  last-mentioned  cit- 
izens, falsely  and  malicionsly  spoke  and 
published  of  and  concerning  the  said  plain- 
tiff, and  ot  and  concerning  the  said  trial, 
and  of  and  concerning  the  said  evidence  so 
given  by  the  said  plaintiff  as  aforesaid, 
the  false,  scandalous,  malicious,  and  de- 
famatory words  following;  that  is  to  say, 
that  he  (meaning  the  plaintiff,  A.M.  Gudg- 
er) swore  a  lie  about  rails  not  having 
been  put  upon  the  fence  ot  A-  M.  Penland, 
and  that  old  Dolph  Gudger  swore  a  lie  In 
testifying  that  there  had  not  been  a  new 
rail  on  the  said  fence  in  twenty  years.  (7) 
That  by  means  of  the  committing  of  the 
said  grievances,  and  on  account  of  the  com- 
mitting ot  the  same,  the  said  plaintiff  has 
been  and  is  greatly  injured  in  his  said  good 
fame  and  credit,  and  brought  Into  public 
scandal,  infamy,  and  diisgrace,  and  other- 
wise greatly  injured,  to  the  damage  of  the 
said  plaintiff  in  the  sum  of  ten  thousand 
dollars.  Wherefore  the  plaintiff  prays 
judgment  tor  thesum  ot  ten  thousand  dol- 
lars damages,  and  the  costs  of  this  ac- 
tion." On  the  hack  of  said  complaint  ap- 
pears the  following  indorsement:  "Filed 
April  10th,  1890.  Demurrer.  The  defend- 
ant demurs  to  the  plaintiff's  complaint, 
and  assigns  tor  cause  of  demurrer  that 
said  complaint  does  not  state  facts  suffi- 
cient to  constitute  a  caase  of  action  in 
that :  (1)  It  fails  to  allege  that  the  crim- 
inal court  of  Bancombe  had  jurisdiction  to 
try  the  case,  (State  v.  C.  L.  Miller  and 
others.)  referred  to  In  the  complaint.  (2) 
It  tails  to  allege   that  In   said  caae  re- 
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ferred  to  In  said  complaint  the  defend- 
ants were  charged  with  any  crime  or 
offentie  agrainBt  the   laws   u(  this   state. 

(3)  It  fails  to  allege  that  the  erldence 
giren  by  the  plaintiff,  the  falsity  of  which 
the  defendant  la  alleged  to  have  charged, 
was  material  to  the  issue  then  on  trial. 

(4)  It  falls  to  allege  that  the  language 
wnich  the  complaint  alleges  that  the  de- 
fendant charged  the  plaintiff  with  having 
need  falsely  was  material  to  any  issue  aris- 
ing npon  an  indictment  for  removing  a 
fence.  (6)  That  it  appears  upon  thefaceof 
said  complaint  that  the  language  which 
It  charges  that  the  defendant  charged 
the  plalntUf  ^Itb  havingfalsely  uttered  as 
a  witness  on  the  trial  of  the  case  State 
against  C.  L.  Miller  and  others,  mentioned 
In  said  complaint,  was  not  material  to 
any  issue  that  could  arise  upon  said  trial. 

(6)  It  falls  to  allege  that  the  defendant 
charged  the  plaintiff  with  the  commission 
of  any  crime  against  the  laws  of  this 
state,  and  It  alleg^es  no  special  damage. 

(7)  The  language  charged  to  have  been 
uttered  by  tliedefendant  against  the  plain- 
tiff is  not  actionable  per  se,  and  no  special 
damage  Is  alleged.  (8)  That  the  com- 
plaint is  vacue,  indefinite,  and  does  not 
stfitewith  sufflcientcleamessthc  language 
used,  nor  who  used  it.  (9)  If  the  plaintiff 
should  attempt  to  treat  the  different  alle- 
gations of  his  complaint  as  statements  of 
separate  causes  of  action,  then  neither 
states  a  cause  of  action,  in  that,  in  addi- 
tion to  the  defects  hereinbefore  assigned, 
each  of  said  allegations  fails  to  allege  any 
damage,  and  falls  to  comply  with  the  re- 
quirements of  rule  24  of  the  supreme  court, 
(104  N.  C.  923.  12  S.  E.  Rep.  vii.)  Where- 
fore the  defendant  prays  to  be  hence  dis- 
missed, with  his  proper  costs. "  Demurrer 
overruled.    Appeal. 

W.  J.  Peele,  for  appellant.  George  A. 
Sbufbrd,  for  appellee. 

Avert,  J.,  (after  jstating  the  fact^  as 
above.)  The  charge  that  onehascommlt- 
ted  an  Infamous  oKense,  If  false.  Is  action- 
able perse.  Pcgram  v.  Stoltz,  76  N.  C. 
849;  McKee  v.  Wilson,  87  N.  C.  300;  SJpar- 
row  V.  Maynard,  8  Jones,  (N.C.)  195;  Eure 
V.  Odora,  2  Hawks,  52.  It  Is  not  material 
whether  the  offense  chargad  falls  within  the 
classiflcation  of  felonies  or  misdemeanors, 
if  at  the  time  when  the  words  are  spoken  a 
person  convicted  on  indictment  for  It 
woold  be  subject  to  infamous  punishment. 
Eure  v.  Udom,  supra.  Imprisonment  in 
the  state-prison  is  infamous  punishment. 
McKee  v.  Wilson,  supra;  In  re  Hughes, 
Phil.  (N.  C)  62.  Perjury  is  a  misdemean- 
or, and  is  punishable  by  imprisonment  in 
the  penitentiary  or  In  the  county  Jail,  and 
by  fine  not  exceeding  f  1,000.    Code,  §  1092. 

The  contention  of  the  defendant's  coun- 
sel, that  theslanderouslanguageappeared 
to  have  been  used  while  a  judicial  investi- 
gation wa&  progressing,  and  that  under 
the  principle  stated  in  Nissen  v.  Cramer. 
104  N.  C.  574, 10  S.  E.  Rep.  676,  the  defend- 
ant Is  absolutely  exempt  from  liability, 
finds  no  support  in  the  admitted  alloga- 
tions  of  the  complaint.  Itdoesnotappear 
affirmatively  In  the  complaint  whether 
the  language  imputed  to  the  defendant 
in  either  of  the  paragraphs  of  the  com- 


plaint setting  forth  specific  language, 
in  which  the  charge  was  couched  on 
different  occasions,  was  spoken  at  the 
time  of  the  trial  of  the  criminal  action 
or  afterwards.  The  plaintiff  was  not 
required  to  negative  the  idea  that  the 
words  slanderous  per  se  were  uttered  un- 
der such  circumstances  that  the  defend- 
ant would  be  protected  from  liability  on 
the  ground  of  privilege.  The  fact,  If  true, 
that  the  words  were  uttered  In  the  course 
of  a  Judicial  proceeding,  and  were  relevant 
and  pertinent  to  the  matter  before  the 
court,  must  be  set  np  in  the  answer  if  the 
defendant  wishes  to  avail  himself  of  It  In 
bis  defense,  unless  it  be  gratuitously  ad- 
leged  in  the  complaint.  If  it  had  been  al- 
leged that  the  language  was  spoken  when 
the  defendant  was  being  examined  as  a 
witness  on  the  trial  of  the  indictment, still 
it  does  not  appear  that.the  defendant  sus- 
tained such  relation  to  the  prosecutor  as 
to  furnish  absolute  or  presumptive  pro- 
tection against  liability.  Nissen  v.  Cra- 
mer, supra ;  Shelfer  v.  Gooding,  2  Jones, 
(N.C.)  175;  BriBBS  v.  Byrd,  12  Ired.  8»0. 
There  Is  nothing  alleged  in  the  complaint 
that  will  support  the  contention  of  the  de- 
fendant's counsel  that  the  action  cannot 
be  maintained. 

We  think  that  it  appears  with  sufficient 
ce^taInty  that  defendant  charged  the 
plaintiff  with  having  sworn  a  He,  when  he 
was  examined  as  a  witness  in  the  criminal 
court  of  Buncombe  county  on  the  trial  at 
a  term  mentioned  of  an  indictment  (under 
section  1092  of  the  Code)  against  the  per- 
sons named  for  destroying  Penland's 
fence.  We  take  Judicial  notice  of  the  ex- 
istence of  that  court  and  of  the  fact  that 
it  had  Jurisdiction  of  the  oDeuse  men- 
tioned. State  V.  Ledford,  6  Ired.  5;  State 
V.  Brown,  79  N.  C.  642.  It  was  not  neces- 
sary that  the  plaintiff  should  set  forth  the 
language  or  substance  of  the  testimony 
delivered  by  bim  and  referred  to  by  the  de- 
fendaut.  as  constituting  the  false  swear- 
ing, unless  the  defendant,  when  speaking 
the  slanderous  words,  went  on  to  specify 
what  the  plaintiff  did  swear,  or  in  what 
particulars  his  testimony  was  false.  Smith 
V.  Smith,  8  Ired.  29.  A  formal  prayer  for 
relief  Is  not  now  essential  in  any  com- 
plaint, end  where  a  plaintiff  specifies,  in 
different  paragraphs  of  the  complaint,  lan- 
guage used  by  the  defendant  at  various 
times,  before  the  action  was  brought,  but 
amounting,  in  each  instance,  in  all  of  its 
varied  forms,  to  a  charge  that  the  plain- 
tiff swore  falsely  as  a  witness  on  the  trial 
of  a  certain  suit  before  a  court  of  compe- 
tent Jurisdiction,  it  Is  not  necessary  to  ap- 
X)end  to  each  speciflcation  a  separate  de- 
mand for  damage.  Harris  v.  Sneeden,104 
N.  C.869. 10  S.  E.  Rep.  477.  Though  an  ac- 
tion could  be  maintained  and  damages  re- 
covered by  proving  the  utterance  of  the 
slanderous  words  set  forth  in  more  than 
one  paragraph  of  a  complaint,  the  lan- 
guage used  in  each  instance  amounting  to 
a  charge  of  perjury  in  the  same  Judicial 
proceeding,  and  at  the  same  time,  it  doea 
not  follow  that  it  is  essential  in  this  case 
that  a  separate  demand  for  damage 
should  be  appended  to  each  of  such  para- 
graphs. Harris  v.  Sneeden,  supra.  The 
rule  referred  to  In  the  demurrer  is  not  sos- 
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oeptlble  of  tbe  constmctlon  that  counBel 
seem  to  bave  jBclven  to  It.  For  the  reasons 
given  we  think  tbat  the  deuiorrer  ^vas 
properly  overruled.    There  was  no  error. 

(108  N.  C.  «0)  . 

Spbaginb  et  a/,  v.  Wbitk. 

ISvmtme  Court  of  North  Carolina.    April  SS, 
1891.) 

C0XTR40T8—  iMTSRrBSTATIOIl— QOSariOR  FOK 
COCBT. 

in  an  action  for  tbe  price  of  goods  sold  by 
parol,  wbich  defendant  had  refused  to  receive, 
the  latter  swore  that  tbe  goods  were  to  be  deliv- 
ered in  two  weeks,  which  was  denied  by  plaln- 
tijb.  Held,  that  it  was  error  to  charge  the  Jury 
tiiat,  if  they  found  that  such  agreement  was  made, 
then  they  must  determine  whether  the  parties 
understood  that  the  plaintiffs  were  to  Insure  the 
delivery  within  that  time,  or  merely  whether  they 
«reie  to  use  all  due  diligence  in  forwarding  the 
goods  by  the  common  carrier;  the  interpretation 
of  the  contract  was  a  question  of  law  for  the 
court    HsRsiMON,  C.  J.,  dissenting. 

Appeal  from  superior  court,  Bertie  coun- 
ty; Akmfibld,  Judge. 

The  plainttOH  brouKbt  this  action  in  tbe 
conrt  of  a  justice  of  tbe  peace  to  recover 
tbe  price  of  certain  goods  (shoes)  sold  by 
them  to  the  defendant.  Tbe  latter  denied 
the  allegations  of  tbe  complaint,  and  al- 
leged tbat  by  a  special  agreement  the 
plaintiffs  promised  to  sell  and  deliver  to 
blm  certain  shoes  at  tbelr  place  of  busi- 
ness within  a  time  specified,  which  they 
failed  to  do;  that  he  was  not  bound  to 
receive  tbe  shoes,  and  did  not  do  so,  etc. 
On  the  trial  in  the  superior  court  the 
plaintiffs  produced  evidence  tending  to 
prove  tbelr  cause  of  action  as  alleged  by 
them.  Defendant  testifled  in  his  own  be- 
half, among  other  things,  as  follows: 
•About  the  last  of  February,  1889,  A.  R. 
Benton,  representing  the  plaintiffs,  came 
to  my  store  in  Auiander,  and  after  some 
conversation  I  agreed  to  buy  of  him  a 
bill  of  sboes  upon  bis  promiseto  bave  them 
hi  Auiander  in  two  weeks.  That  was  the 
main  Inducement  to  the  bargain.  With- 
oot  this  promise  I  would  not  hare  taken 
the  goods.  I  had  a  contract  to  fill  within 
two  weeks.  Plaintiffs  sent  me  au  Invoice 
of  the  goods,  and  shipped  them,  which  I 
bave.  I  also  took  down  a  memorandum 
of  the  order  given  Mr.  Benton.  I  bave 
that  memorandum. "  Tbe  court,  having 
directed  the  attention  of  the  Jury  to  tbe 
evidence  and  view  of  the  case  favorable  to 
the  plaintiffs,  instructed  tbem  further  as 
follows:  "But  the  defendant  contends 
that,  at  the  time  he  purchased  of  plaln- 
tiflg'  agent,  there  was  an  express  bargain 
and  agreement  tbat  the  goods  should  be 
ddiver3d  at  his  house  in  two  weeks.  This 
plaintiffs  deny.  But,  if  you  should  believe 
tbat  this  agreement  and  bargain  was 
made,  then  you  must  inquire  and  deter- 
mine what  was  meant  and  understood 
by  It  by  tbe  parties  making  it.  Did  it 
mean  that  the  plaintiffs  were  to  insure,  at 
all  even  ts,  tbe  delivery  by  tbe  transporta- 
tion company  of  tbe  goods  in  two  weeks, 
and  that  in  failure  of  such  delivery  in  two 
weeks  the  sale  was  to  be  void  at  the  op- 
tion of  tbe  defendant,  and  he  might  return 
the  goods  to  plaintiffs?  If  so,  plaintiffs 
are  not  entitled  to  recover.  But  if  it 
meant  tbat  plaintiffs  were  to  use  all  due 


diligence  in  forwarding  the  order, in  pack-' 
ing  and  shipping  the  goods  by  the  com- 
mon carrier,  and  plaintiffs  did  all  these 
things,  then  plaintiffs  are  entitled  to  re- 
cover the  bill  and  interest,  as  before  stat- 
ed." The  defendant  excepted  upon  the 
ground  that  "the  conrt  erred  in  leaving 
the  interpretation  of  the  contract  to  the 
Jury. ''  There  was  a  verdict  and  Judgment 
for  tbe  plaintiffs,  and  the  defendant  ap- 
pealed to  this  court. 

F.  D.  Wlaatoo,  for  appellant.  Winston 
&  WIlHaats,  for  apr>ellees. 

SHKPHBRn,  .T.,  {after  stating  tbe  facts  as 
above.)  "Where  a  contract,"  says  Judge 
Gaston  in  Young  v.  .leffreys,  4  Dev.  &  B. 
221,  "is  wholly  in  writing,  and  the  inten- 
tlon  of  the  framers  is  by  law  to  be  collect- 
ed from  the  document  itself,  there  the  en- 
tire construction  of  the  contract— that  is, 
the  ascertainment  of  the  intention  of  the 
parties,  as  well  as  the  effect  of  tbat  inten- 
tion— is  a  pure  question  of  law,  and  the 
whole  office  of  the  jury  is  to  pass  on  the 
existence  of  the  alleged  written  agree- 
ment. Where  the  contract  is  by  parol 
(that  is,  oral)  the  terms  of  the  agreement 
are  of  course  amatterof  fact;  andlf  those 
terms  be  obscure  or  equivocal,  or  are  sus- 
ceptible of  explanation  from  extrinsic  evi- 
dence, it  is  for  the  jury  to  find'  also  the 
nipaning  of  the  terras  employed;  but  the 
effect  of  a  parol  agreement,  when  its  terms 
are  given  and  their  meaning  fixed,  is  as 
much  a  question  of  law  as  the  construc- 
tion of  a  written  agreement."  In  siieak- 
ing  of  oral  contracts,  Nash,  J.,  remarks 
in  Festerman  v.  Parker,  10  Ired.  474,  that, 
"if  tlierebcno  dispute  as  to  the  terms,  and 
they  be  precise  and  explicit,  it  is  for  the 
court  to  declare  their  effect. "  See,  also. 
Rhodes  v.  Uhessnn,  Busb.  336;  Pendleton 
V.  .Tones,  82  N.  C.  249.  "Unless  this  were 
so, "  says  Parke,  B.,  in  Neilson  v.  Har- 
ford, 8  Mees.  &  W.  806, "there  would  be  no 
certainty  in  the  law,  for  a  misconstruc- 
tion by  the  Jury  cannot  be  set  right  at  all 
effectually. "  We  are  sure  that  the  learned 
judge  was  entirely  familiar  with  theabove 
principles,  but  we  think  that  they  were 
not  properly  applied  in  the  present  case. 
Tbe  terms  of  an  oral  contract  must  neces- 
sarily be  ascertained  from  the  testimony 
of  the  witnesses,  and  it  Is  the  duty  of  the 
court  to  Instruct  tbe  Jury  as  to  tbe  law 
applicable  to  the  various  phases  arising 
upon  such  testimony.  But  where  the 
court  presents  to  the  Jury  a  particular 
view  of  the  facts,  and  this  embodies  the 
terms  of  a  contract  which  are  in  themselves 
precise  and  explicit,  the  court  should  de- 
clare their  legal  effect,  and  it  would  be  er- 
ror to  leave  this  to  be  determined  by  tbe 
Jury.  In  such  a  case  tbe  rule  Is  the  same 
as  if  the  contract  were  in  writing.  After 
charging  the  jury  upon  the  testimony  of 
the  plaintiffs,  his  honor  presented  the  con- 
tention of  the  (lf!fpndant,  which  wnsfonnd- 
ed  upon theevidence, as  follows:  "Ingreed 
to  buy  of  him  [tbe  agent  of  plaintiffs]  a  bill 
of  shoes  upon  his  promise  to  have  them  in 
Auiander  in  two  weeks. "  According  to  the 
defense,  this  was  tbeentlreaffreement  as  to 
the  shipment  and  delivery,  and  it  is  not 
varied  in  any  mapner  because  it  induced 
the  defendant  to  purchase  the  goods.    It 
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was  the  contract  resulting  (rom  the  "ex- 
press bargain  and  agreement  "that  formed 
the  inducement,  and  it  is  this  contract 
alone  that  was  to  be  interpreted.  The 
langnage  used  is  clear  and  precise.  It  is 
not  unusual  or  equivocal,  nor  does  it  in- 
volve any  scientific  exposition  by  experts, 
nor  is  it  doubtful  in  the  sense  that  it  may 
be  explained  by  evidence  of  usage  or  other 
extraneous  circumstances.  If  the  lan- 
guage, being  thus  free  from  ambiguity, 
leaves  the  meaningol  the  parties  in  doubt, 
it  is  the  duty  of  the  court,  and  not  the 
Jury,  to  determine  its  legal  effect ;  and,  U 
no  definite  meaning  can  be  attached  to 
snch  language,  then  it  is  the  duty  of  the 
court  to  so  hold.  SUverthorn  v.  Fovcle,  4 
Jones,  (N.  C.)  362.  His  honor,  after  stat- 
ing the  terms  of  the  contract,  instructed 
the  Jury  that,  if  snch  was  the  contract, 
they  must  further  "inquire  and  determine 
what  was  meant  and  understood  by  it  by 
the  parties  maldng  It. "  Now,  the  charge 
assumes  that  the  terms  of  the  contract  are 
ascertained,  but  at  the  same  time  leaves 
Its  interpretation  to  the  jury.  The  court 
should  have  Interpreted  this  meaning  ac- 
cording to  the  terms  of  the  assumed  con- 
tract, and  not  according  to  absent  terms 
Incorporated  into  the  same  by  what  the 
Jury  were  to  infer  was  the  meaning  of  the 
parties,  in  this  we  think  there  was  error. 
New  trial. 

Merrimo.n,  C.  J.,  (dissenting.)  The  spe- 
cial contract  alleged  by  the  defendant 
was  not  in  writing.  If  it  had  been  so, 
and  the  writing  had  been  admitted  or 
proven  by  proper  evidence,  the  court 
would  have  Interpreted  its  meaning.  The 
proper  construction  of  contracts  Is  mat- 
ter of  law,  and  it  is  the  province  of  the 
court  to  interpret  their  meaning.  When 
they  are  written,  and  cannot  be  explained 
or  modified  by  parol,  as  in  some  cases 
they  may  be,  their  terms  are  settled,  and 
their  meaning  is  simply  a  question  of  law 
to  be  determined  by  the  court.  When,  al- 
so, a  contract  has  not  been  reduced  to 
writing,  but  its  terms  appear, — are  pre- 
cise, clear,  and  explicit, — the  court  must 
Interpret  their  meaning  aud  legal  effect. 
If,  however,  the  parties  to  an  unwritten 
contract  dispute  about  its  terms,  and 
these  are  not  clear  nor  definite,— are  ob- 
scure or  equivocal,  or  their  use  is  not  cer- 
tain and  determinate,  or  it  must  belnferred 
from  the  conduct  of  the  parties,— such 
contract — what  its  terms  are — must  be 
ascertained  by  the  Jury.  And  so,  also,  if 
the  terms  used  are  technical  or  unusual, 
and  their  meaning  must  be  gathered  from 
experts,  or  persons  acquainted  with  the 
particular  act  or  l>uslness  to  which  such 
terms  refer,  and  In  the  like  cases,  the  jury 
must  ascertain  the  meaning  of  such  terms 
as  used  by  the  parties;  still,  when  their 
use  and  what  tliey  are,  are  ascertained  by 
the  Jury,  it  is  the  duty  of  the  court  to  in- 
terpret the  contract  ascertained  as  mat- 
ter of  fact  by  the  jury.  The  jury  must  as- 
certain as  matter  of  fact  what  the  con- 
tract is,  and  the  court  must  determine 
what  is  its  legal  Import  and  effect.  In 
such  cases  the  court  should  generally  give 
the  jury  Instructions  as  to  the  meaning 
and  effect  ot  the  contract,  accordingly  as 


they  may  find  it  to  be,  carefully  pointing 
out  their  duty  in  ascertaining  what  the 
contract  in  question  Is.  Young  v.  Jeffreys, 
4  Dev.  &  B.  216;  Massey  v.  Bellsle,  2  Ired. 
170;  Festerman  v.  Parker,  10  Ired.  474; 
SUverthorn  v.  Fowle.  4  Jones,  (N.  C.)  362. 
In  this  case  the  exception  is  based  upon  a 
misapprehension  of  the  instruction  com- 
plained of.  The  court  did  not  intend  to 
leave  it  to  the  jury  to  interpret  the  con- 
tract in  question,  nor  did  it  do  so  In  effect. 
The  contract  alleged  was  not  In  writ- 
ing; the  principal  evidence— that  of  the 
defendant — tending  to  prove  it  was  not 
very  explicit,  unequivocal,  and  deter- 
minate. On  the  contrary,  it  left  the  real 
agreement  to  Inference  In  material  re- 
ispects.  The  witness  said:  "I  agreed  to 
buy  of  him  [the  plaintiffs'  agent]  a  bill  of 
shoes  upon  his  promise  to  have  them  in 
Aulandcr  in  two  weeks;"  but  he  did  not 
say  certainly,  in  terms,  that  the  agent 
agreed  on  his  part  to  deliver  the  shoes  at 
the  place  mentioned  within  that  time, 
that  this  was  a  substantial  part  of  the 
contract;  and  that  it  was  understooii 
that  the  defendant  would  not  be  bound 
to  take  the  shoes  if  they  were  not  so  deliv- 
ered. This  was  left  in  doubt;  to  infer- 
ence. He  said  "  that  this  was  the  main  in- 
ducement to  the  bargain:  without  this 
promise  I  would  not  have  taken  tha 
goods."  He  does  not  say,  in  terms,  that 
the  agent  so  understood  and  agreed ; 
that  be  did,  was  left  to  inference.  He 
did  not  say,  in  terms,  that  the  contract 
was  special,— out  of  the  ordinary  course 
ot  trade  in  such  cases.  That  was  left 
to  inference.  Hence  the  court  told  the  Ju- 
ry to  Inquire  whether  there  was  such  spe- 
cial contract,  and,  if  so,  what  was  meant 
—not  as  matter  of  law,  but  as  matter  of 
fact — by  it;  by  what  was  said  and  mutu- 
ally understood  and  agreed  upon  by  the 
parties.  That  is,  the  court  instructed  the 
jury  to  ascertain  from  the  uncertain,  un- 
determlnate,  evidence  of  such  contract 
what  it  was  as  matter  of  fact.  It  submit- 
ted to  them,  not  what  was  the  legal 
meaning  of  the  words  used  by  the  defend- 
ant or  by  either  party,  but  whether  the 
parties  In  fact  mutually  understood  and 
agreed  that  the  shoes  should  be  delivered 
"in  two  weeks"  at  the  defendant's  place 
of  business,  or  whether  in  fact  it  was 
agreed  that  the  plaintiffs,  in  the  ordinary 
course  of  business,  sold  the  defendant  the 
shoes;  and  this  was  the  fact  of  the  agree- 
ment; and  the  plaintiffs' agent  said, — sim- 
ply added,— not  as  part  of  the  agreement, 
that  he  would  deliver  them  "in  two 
weeks,"  meaning  no  more  than  that  he 
would  be  prompt  in  shipping  them.  The 
court  further  said,  in  substance,  that,  it 
the  jury  should  find  the  contract  to  be  as 
contended  by  the  defendant,  then,  as 
matter  of  law,  the  plaintiffs  could  not  re- 
cover. Thus  it  Interpreted  the  contract  in 
that  view.  It  further  said,  in  effect,  that 
if  the  Jury  should  find  the  contract  to  be 
In  fact  as  contended  by  the  plaintiffs, 
then  the  latter  could  recover.  Thus  It  in- 
terpreted the  meaning  and  legal  effect  of  It 
in  the  view  favorable  to  the  plaintiffs. 
The  evidence  in  this  case  left  the  terms  of 
contract  much  more  in  donbt  than  did 
the  evidence  ot  the  contract  in  question  in 
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Massey  r.  Bellsle,  supra.  In  that  case 
"  the  plaintiff  stated  to  the  defendant,  as  a 
fact,  that  it  bad  been  discovered  that  her 
boase  was  two  leet  apon  his  lot.  Upon 
this  information  she  promised  to  pay  him 
fonr  dollars  per  annum  while  it  remained 
there.  At  the  expiration  of  the  first  year, 
when  the  rent  was  demanded,  she  refused 
to  pay,  alleging  that  the  house  was  alto- 
gether npon  her  own  land.  After  this  re- 
fusal she  did  pay  four  dollars,  upon  his 
express  promise  to  refund  it  U  it  should 
tarn  oat  that  the  house  was  not  upon  bis 
lot.  The  parties  then  agreed  upon  a  mode 
by  which  the  boundaries  of  their  respect- 
ive lots  should  be  determined.  Unfortu- 
nately the  attempt  thus  to  determine 
their  boundaries  failed,  and  the  plaintiff 
sued  for  the  next  year's  rent.  Now,  it 
seems  to  ns  clear  that  upon  what  terms 
and  open  what  consideration  the  defend- 
ant promised  to  pay  rent  M'as  an  inquiry 
of  fact  fit  for  the  determination  of  a  jury." 
The  conrt  said  that,  the  facts  as  to  the 
terms  being  doubtful,  it  was  the  province  of 
the  Jury  to  ascertain  the  same.  They  cer- 
tainly were  more  definite  than  the  terms 
in  question  in  the  present  case.  Perhaps 
the  Instruction  given  the  jury  might  have 
been  more  precise,  but  It  was  quite  intelli- 
gible, and  substantially  in  all  respects  cor- 
rect. The  court  Interpreted  the  contract, 
as  to  Its  legal  import  and  effect,  nccord- 
lugly  as  the  jury  might  ascertain  it  to  be 
as  matter  of  fact,  and  it  gave  them  prop- 
er instructions  as  to  their  duty.  The  oth- 
er exceptions  are  without  merit,  and  it 
would  serve  no  useful  purpose  to  advert 
arther  to  them. 


(VM  N.  c.  sen 

HoWLAITD  et  oLv.  FOBLAW. 

(Supreme Covrtof North CaroUna.  Hay5, 1891.) 

Lease—  Rbnt  in  Kind — Libn— Sau  to  Tbibd 
Person. 
Plaintiffs,  the  ovraurs  of  a  fish-scrap  and 
(dl  factory,  contracted  to  furnish  W.  &  Co.  the 
factory,  a  seine,  and  some  boats,  while  W.  &  Co. 
agreed  to  deliver  to  them  one-fourth  of  the  gross 
iat>duct  of  oil  and  scraps,  and  to  pay  all  running 
expenses  of  factory.  W.  &  Co.,  instead  of  deliv- 
ering tbe  one-fourth  of  the  product  to  plaintiffs. 
Mid  it  all  to  defendant.  Held,  in  an  action  to 
recover  said  one-fourth  or  the  value  thereof,  that 
said  agreement  constituted  a  lease,  rent  to  be 
paid  iu  kind;  and  that  as  the  only  statutory  pro- 
Tision  giving  the  landlord  a  lien,  until  a  division 
had  been  made  and  his  share  set  apart  to  him  in 
severalty,  was  in  the  case  of  leases  for  agricult- 
ural purposes,  (Code  N.  C.  {  1764,)  plaintiffs'  only 
remedy  was  against  their  lessees. 

This  was  a  civil  action  in  tbe  nature  of 
trover,  brought  to  recover  the  value  of 
certain  fish-scrap  and  oil,  sold  by  B.  L. 
Webb  &  Co.,  who  were  In  charge  of  plain- 
tiffs' mills,  to  the  defendant,  and  tried  at 
tbe  fall  term,  1S90,  of  superior  court  of 
Carteret  county,  before  Abmfigld,  J.  His 
honor  refused  instructions  asked,  and 
ebarg;ed  the  jnry  as  follows:  "That  the 
contract  between  plaintiffs  Howland  and 
B.  T.  Webb  &  Co.  was  not  a  copartner- 
8hlpcontract,butwas  a  contract  of  rental 
of  the  property  of  plaintiffs  for  one-fourth 
of  the  product  of  the  factory ;  that  if  the 
plaintiffs  were  in  possession  of  the  proper- 
ty in  controversy,  under  the  'contract  in- 
troduced  in   evidence,  the  same  having 


been  delivered  to  them,  and  defendant 
purchased  it  and  took  it  away,  then, 
whether  said  property  (scrap  and  oil)  was 
divided  or  not,  the  plaintiffs  are  entitled 
to  recover,  that  being  the  effect  of  the  con- 
tract." The  defendant  requested  the 
court,  among  other  prayers,  to  give  the 
following  instruction :  "  (4)  If  said  Benja- 
min T.  Webb  was  the  lessee  of  plaintiffs  of 
the  Steep  Point  Fish-Scrap  &  Oil  Factory, 
and  was  In  possession  of  said  factory  and 
fish-scrap  and  oil  therein,  under,  an  agree- 
ment to  pay,  as  rent  therefor,  a  portion 
or  percentage  of  the  profits  or  tbe  gross 
products  of  scrap  and  oil,  and  the  defend- 
ant, Forlaw.  purchased  from  said  Webb, 
from  said  factory,  fish-scrap  and  oil  in 
bulk,  or  which  had  never  been  divided  or 
set  apart  to  plaintiffs  as  rent,  then  the 
plaintiffs  are  not  entitled  to  recover  any 
amount, as  plaintiffs  had  no  possession  or 
rigbt  of  property  sufficient  to  maintain 
this  action,  nor  any  Hen,  by  statute  or 
otherwise.  In  the  fish-scrap  and  oil  until  a 
dlvinion.  The  plaintiffs'  cause  of  action  is 
against  Benjamin  T.  Webb,  If  any  one. " 
The  defendant  excepted  to  the  instruction 
given,  and  to  the  refusal  to  charge  as  re- 
quested. Defendant  appealed.  The  other 
material  facts  are  stated  in  the  opinion 
of  the  court. 
C.  R.  Tbumas,  Jr.,  for  appellant. 

Avery,  J.,  (after  stating  the  facta  aa 
above.)  By  the  terms  of  the  covenant  en- 
tered  Into  between  the  plaintiffs,  Balph 
Howland  and  L.  C.  Howland  and  B.  F. 
Webb  &  Co.,  the  plaintiffs  agreed  to  "fur- 
nish" the  firm  "a  purse  seine  and  two 
purse-boats;"  also  the  fish-scrap  and  oil 
works,  with  appurtenances,  situated  on 
Steep  Point,  on  North  river;  while  Webb 
&  Co.  agreed  to  deliver  to  tbem  ".one- 
fourth  of  the  gross  product  of  oil  and 
scrap  of  said  factory,  seine  oil  to  be  bar- 
reled and  scrap  in  bulk  in  scrap-bouse, — 
all  to  be  in  shipping  order."  B.  T.  Webb 
&  Co.  further  covenanted  to  pay  all  of  the 
expenses  of  catching  fish,  and  that  in- 
curred in  running  the  factory  during  the 
year,  and  to  fill  certain  engagements  for 
furnishing  scrap  previously  made  by  the 
plaintiffs  with  a  customer.  Before  it  was 
declared  by  statute  (Code,  §  1754)  that 
crops  raised  on  land,  leased  for  agricult- 
ural purposes,  should  be  deemed  vested 
in  the  landlord  to  secure  the  payment  of 
his  rents,  his  advancements  and  expendi- 
tures for  making  and  saving  crops,  and  the 
performance  on  the  part  of  the  tenant  of 
the  stipulations  In  tbe  lease,  the  title  to 
the  whole  of  the  crop  was,  in  contempla- 
tion of  law,  vested  In  the  tenant  (even 
where  the  parties  had  agreed  upon  the 
payment  as  rent  of  a  certain  portion  of 
the  crop)  until  a  division  had  been  made, 
and  the  share  of  tbe  landlord  had  been  set 
apart  to  bim  In  severalty.  Deaver  v.  Rice, 
4  Dev.  &  B.  431 ;  Gordon  v.  Armstrong,  5 
Ired.  409;  Biggs  v.  Ferrell,  12  Ired.l;  Ross 
v.  Swaringer,  9  Ired.  481.  This  was  an 
agreement  to  pay  for  the  rent  of  the  man< 
ufacturing  establishment,  the  seine  and 
boats,  a  certain  proportion  of  the  oil  and 
scrap  manufactured  instead  of  a  rent  in 
money,  and  constituted  Webb  &  Co.  nei- 
ther partners  nor  servants  (or  croppers) 
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of  Howland.  but  Kiniply  renters.  Biggs  v. 
Ferrell,  sapra,  and  Boss  v.  Swa  ringer, 
Bopra.  Webb  &  Co.  were  to  divide  the 
prodact  of  the  mill,  and  set  apart  How- 
land's  share.  The  oil-works,  wltb  all  ap- 
purtenances, sitaated  on  Steep  Point,  were 
described  with  snfflclent  certainty  to  pass 
a  definite  Interest.  These  provisions  in  the 
agreement  are  distinctive  characteristics 
of  a  lease.  Harrison  t.  Bicks,  71  N.  C.  7, 
and  Haywood  v.  Sogers,  73  N.  C.  320.  As 
the  works, 'with  appurtenances,  were  not 
demised  for  agricultural  purposes,  no  Uen 
in  favor  of  the  lessor  attached  to  the  scrap 
and  oil  made.  The  plaintiffs  have  only 
their  common-law  remedy.  The  common- 
law  right  of  distress  or  rent  was  held  to 
be  inconsistent  with  the  spirit  of  our  stat- 
utes in  North  Carolina.  Taylor,  Landl.  & 
Ten.  §558;  Deaver  v.  Rice,  supra.  Where 
a  plaintiff  recovered  in  an  action  of  eject- 
ment, the  crop  growing  on  the  land,  when 
he  was  not  in  possession,  passed  with  the 
land ;  but  he  could  neither  recover  specific 
articles  ( whether  crops  or  trees)  that  had 
been  severed  from  the  land  daring  the  oc- 
cupancy by  the  trespasser  In  an  action  of 
replevin,  nor  their  value  In  trover,  of  one 
who  had  bought  from  the  latter.  Broth- 
ers V.  Hurdle,  10  Ired.  490;  Ray  v.  Gard- 
ner. 82  N.  C.  454;  Harrison  v.  HofT,  102  N. 
C.  12S,  9  S.  E.  Rep.  638.  The  remedy  in 
such  cases  was  an  action  of  trespass  for 
mesne  profits  against  the  party  evicted. 
The  very  forcible  reason  given  by  Peak- 
son,  J.,  for  adopting  this  rule,  was  that, 
in  a  country  where  there  were  no  markets 
overt,  public  policy  forbade  that  every  one 
who  purchased  a  load  of  wood  or  a  bushel 
of  corn  should  incur  a  liability  to  the 
owner  of  the  land  from  which  it  bad  been 
severed,  if  it  should  afterwards  appear 
that-  they  had  purchased  from  a  tenant 
holding  over  or  other  trespasser.  Broth- 
ers V.  Hurdle, supra.  The  public  would  be 
subjected  to  the  same  Inconvenience  if 
every  purchaser  of  fish-scrap  or  oil  from 
the  lessees  of  an  establishment  where  it  is 
made  subjected  himself  to  a  liability  equal 
to  the  value  of  the  article  purchased,  in 
case  of  failure  on  the  part  of  the  lessee  to 
pay  the  full  amount  of  rent  according  to 
the  stipulations  of  the  lease.  The  plain- 
tiffs abandoned  the  ancillary  remedy, 
(claim  and  delivery,)  and  relied  upon 
showing  a  conversion  of  their  property  by 
the  defendant,  who  had  bought  a  quanti- 
ty of  scrap  and  oil,  the  product  of  the 
works  leased,  from  R.  T.  Webb  &  Co.  It 
is  manifest  that  they  can  neither  maintain 
an  action  of  trover  against  the  purchaser 
from  Webb  &  Co.  tor  the  value  ol  the  prop- 
erty, nor  resort  to  the  ancillary  remedy, 
and  thereby  establish  a  right  to  seize  the 
specific  article  sold  by  said  lessees.  Cool- 
ey.  Torts,  p.  445.  Having  no  Hen  by  virtue 
of  the  Code,  §  1754,  until  the  receipt  of  tlieir 
rent  In  kind,  plaintiffs  can  look  only  to 
the  lessees  to  deliver  it,  or  account  for  its 
value,  it  they  sell.  The  lessees,  until  the 
division  was  made  under  the  contract 
with  the  lessor,  were,  in  contemplation  of 
law,  the  owners  of  all  of  the  scrap  and  oil 
manufactured.  The  effect  of  a  sale  of  any 
part  of  the  scrap  or  oil  made  was  to  sub- 
ject them  to  liability  to  the  lessors  pro 
tanto  for  the  value  of  the  landlord's  pro- 


portion. There  was  error  in  tbe  refusal  of 
the  judge  to  charge  that,  under  the  con- 
tract, B.  T.  Webb  &  Co.  were  lessees,  and 
the  defendant  incurred  no  liability  by  buy- 
ing scrap  that  had  not  been  set  apart  and 
delivered  to  plaintiffs  or  their  agent  as 
rent;  and  that,  by  a  sale  of  any  portion 
of  the  undivided  products  of  the  manufact- 
uring establishment  leased  to  them,  B.  T. 
Webb  &  Co.  passed  a  good  title  to  tbe 
purchaser.  For  the  error  pointed  out  a 
new  trial  must  be  awarded.  It  is  useless 
to  discuss  the  other  assignments  of  error. 

.  098  N.  C.  <M) 

Kino  et  at.  v.  Rhew. 

(Sv/preme  Court  qf  NotHi,  CcmMna.  April  28, 
1891.) 

Tbust  Estates  —  Asvebsb  Fossbssiok — LnoTA- 

TtONS— CONTIMOENT  ReMAINDEBS. 

1.  Land  was  oonveyed  to  W.,  his  heirs  and 
assigns,  in  trust  for  the  sole  ose  and  enjoyment 
of  K.  during  her  life,  and  not  liable  for  tbe  debts 
of  her  husband:  and  St  her  death  to  be  divided 
amoDK  any  children  she  might  leave  surviving 
her.  Thereafter  the  husband  of  K..  execnted  a 
deed  of  the  land,  and  she  signed  it,  but  Yhbc  name 
nowhere  else  appeared  in  the  deed  except  in  tbe 
attestation  clause,  and  the  deed  did  not  refer  in 
any  way  to  the  trust-estate.  Held,  in  an  action 
by  the  children  of  K.  after  ber  death  against  a 
party  claiming  by  mesne  conveyances  from  the 
grantee  in  the  deed  of  E.  and  her  husband,  and 
who  had  been  in  possession,  claiming  adversely 
for  the  statutory  period,  that,  as  said  deed  was 
not  in  fact  execnted  by  K.,  and  ber  husband  had 
no  interest  to  convey,  the  trustee  oould  have 
maintained  an  action  against  defendant  at  any 
time,  and  therefore  t^e  trustee's  estate  was 
barred. 

2.  As  the  children  had  but  a  contingent  re- 
mainder, the  legal  title  to  the  fee  vested  in  tbe 
trustee,  and  bis  estate  being  barred  that  of  the 
remainder-men  was  also  barred. 

Appeal  from  superior  conrt.  New  Han- 
over county;  Oba YES,  Judge. 

£>.  L.  Russell  and  Rlcaud  &  Weill,  for  ap- 
pellants.   JubIub  Davis,  for  appellee. 

Shepherd.  J.  Tbe  land  in  question  was 
conveyed  on  the  25th  of  April,  1863,  to  one 
"Robert  Wood,  Jr.,  and  his  heirs  and  as- 
signs,"  in  trust  "for  the  sole  and  separate 
use,  occupation,  and  enjoyment  of  Char- 
lotte King  during  her  natural  life,  and  at 
her  death  to  be  equally  divided  between 
any  children  she  may  leave  her  surviving, 
born  of  her  intermarriage  with  her  pres- 
ent husband,  share  and  share  alike,  and 
to  be  in  no  wise  liable  to  be  sold  or  taken 
for  the  debts  of  her  said  husband. "  Char- 
lotte King  died  in  1889,  and  tbe  plaintUts 
are  the  only  children  born  of  herlntermar- 
riage  with  Isaac  W.  King,  her  said  hus- 
band. The  said  King  in  1869  conveyed 
the  land  for  a  valuable  consideration  to 
one  Ann  Eliza  Orrell,  and  the  defendant 
claims  bj-  mesne  conveyances  from  her. 
Charlotte  King  executed  the  deed  with  her 
husband,  but  her  name  dues  not  appear  in 
it  anywhere  except  in  the  attestation 
clause,  nor  does  the  deed  refer  in  any  way 
to  the  trust-estate  of  Wood.  It  is  admit- 
ted that  tbe  defendant  "has  been  in  tbe 
actual  and  open  possession  of  the  said 
land  since  the  date  (16th  September,  1880) 
of  the  deed-to  him,  [by  one  Chadwick,! 
claiming  adversely  under  said  deed,  and 
[that]  such  possession  was  adverse  to  the 
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plalntlflB  onleiM  In  law  It  waa  not  ad- 
verse." 

Tbe  first  qaestlon  to  be  considered  is 
whether  the  deed  ezecated  by  KIdk  and 
wife  (tbe  trustee  being  no  party  thereto) 
conveyed  any  Interest  of  tbe  wife  In  tbe 
said  land,  so  tbat  the  trustee  would  have 
been  prevenie<l  In  equitv  from  aHsertlng 
his  legal  title  dnrlDg  the  nine  years'  occu- 
pancy of  tbe  defendant.    In  Bank  v.  Rice, 

4  How.  241,  It  was  said  that,  "In  order  to 
convey  by  grant  tbe  party  possessing  tbe 
right  must  be  grantor,  and  use  apt  and 
proper  words  to  convey  to  tbe  grantee; 
and  merely  signing,  sealing,  and  acknowl- 
edging an  instroment  in  which  another  per- 
Bonlsgrantor.isnotsufflclent.  The  deed  in 
question  conveyed  tbe  marital  interests  of 
tbe  husband  in  these  lands  and  nothing 
more.  In  tbe  following  eases  tbe  same 
rule  Is  upheld  as  to  deeds  exactly  similar 
to  the  one  In  question,  where  the  party 
signed,  sealed,  and  acknowledged  it,  and 
waa  only  named  In  the  attestation  clause: 
Lnfkin  v.  Curtis.  18  Mass.  228;  Leavltt 
V.  Lamprey,  IS  Pick.  882;  Oreenongh  t. 
Turner,  11  Oray,  382;  Stevens  v..  Owen, 
25  Me.  94;  Cox  v.  Wells,  7  Blackf.  410; 
Hall  V.  Savage,  4  Mason,  278;  Bruce  v. 
Wood,  1  Mete.  (Mass.)  642;  Fierce  v. 
Chase,  log  Mass.  268;  Pnrcell  v.  Oosbom, 
17  Ohio,  105;  Chapman  v.  Crooks,  41  Mich. 
»»7,  3  N.  W.  Rep.  »24:  Wildes  v.  Van  Vooi^ 
bis.  15  Gray.  148;  Harper  v.  Gilbert,  6 
Ousb.  418;  Hubbard  v.  Knous,  8  Gray, 
667."  See.  also.l  Bish.  Mar.  Worn.  S  694, 
uote ;  Malone,  Real  Prop.  628, 703.  In  Gray 
v.  Matbls,  7  Jones,  (N.  C.)502,  several  of 
the  foregoing  cases  are  cited,  and  their 
doctrine  clearly  recognised  and  approved. 
These  authorities  abundantly  show  tbat 
Mrs.  King  was  not  a  party  to  tbe  deed 
signed  by  her,  and  that  it  wasineiUcacious 
to  pass  ber  estate  in  tbe  said  land.  Neither 
did  her  hunband  have  any  interest  Jure 
martti  wblch  he  coald  have  con  .  eyed,  as 
the  property  was  vested  in  the  trustee  for 
the  "sole  and  separate  ase"  of  bis  wife. 
Heatbman  v.  Hall,  8  Ired.  Gq.  420;  2 
I/ewin.  Trusts,  758-766;  2  Perry,  Trusts, 

5  648.  Even  had  there  been  no  trust,  he 
coald  not,  under  tbe  act  of  1848,  (Rev. 
i^ode,  c.  66.)  hare  conveyed  his  Interest  un- 
less tbe  wife  had  Joined  in  the  conveyance, 
and  this  we  have  seen  she  failed  to  do. 
The  deed  then  can  only  be  regarded  as 
tbat  of  the  husband,  and,  as  he  had  no  in- 
terest which  be  coald  have  conveyed,  tbe 
trustee  could  have  maintained  an  action 
at  any  time  against  the  defendant  for  the 
possession  of  the  property.  The  defend- 
ant being  thus  exposed  to  an  action  on 
the  part  of  the  trustee,  (Swann  v.  Myers, 
75  N.  C.  685,)  and  having  been  in  tbe  con- 
tinuous possession  for  over  seven  years 
under  bis  deed  fromCbadwlck,  (which  was 
color  of  title,)  and  it  belnjr  admitted  that 
his  possession  was  actually  adverse,  it 
most  necessarily  follow  tbat  the  trustee's 
estate  Is  barred.  It  is  suggested,  however, 
though  not  seriously  pressed,  tbat  thepos- 
sessiun  of  the  defendant  was  permissive 
only ;  but  there  is  no  evidence  of  this,  and 
we  have  but  the  naked  deed  of  tbe  hus- 
band and  the  admitted  adverse  possession 
of  tbe  defendant.  Indeed,  there  ix  nothing 
in  tbe  case  to  show  tbat  Ann  Eliia  Orrell 


ever  bad  possession  of  the  land ;  nor  does 
it  appear  that  the  defendant  ever  had  any 
notice  of  the  deed  to  Wood,  tbe  trustee ; 
not  does  he  claim  under  It ;  nor  Is  it  a  part 
of  his  title.  The  only  evidence  as  to  tbe 
possession  is  the  admitted  fact  tbat  RheW 
has  bad  possession  since  1880,  claiming 
adversely  to  all  persons;  and,  even  bad  he 
actual  or  constructive  notice  of  tbe  trust, 
the  estate  which  he  acquired  by  diBsetsIn 
would  not  be  subject  to  it,  as  It  Is  well 
settled  that  "a  disseisor  is  not  an  assign 
of  the  trustee,  either  in  tbe  per  or  post, 
for  he  does  not  claim  through  or  under 
the  trustee,  but  holds  by  a  wrongful  title 
of  his  own,  and  adversely  to  the  trust. " 
1  Lewin,  Trusts,  250;  1  Perry,  Trusts,  §S 
841-346;  Benseln  v.  Lennlr,  1  Dev.  Eq.  225. 
This  seems  to  be  conceded  by  counsel.  It 
is  not  Insisted  that  the  trustee  would  have 
been  prevented  from  suing  because  of  any 
equitable  estoppel  against  Mrs.  King;  but 
we  will  remark  that,  although  it  hud  ap- 
peared that  her  husband  had  represented 
that  tbe  conveyance  was  In  proper  form, 
and  she  bad  simply  remained  silent  while 
he  received  the  purchase  money,  she  would 
not  have  been  estopped.  Clayton  v.  Rose, 
87  N.  C.  110.  Neither  would  the  considera- 
tion (other  lands  conveyed  to  her)  have 
had  tbisettect,  whatever  equitable  remedy. 
If  any,  Mrs.  Orrell  might  have  had  as  to 
the  land  conveyed  by  herwblleit  remained 
in  tbe  hands  of  Mrs.  King.  Scott  v.  Bat- 
tle, 86  N.  C.  184;  Clayton  v.  Rose,  supra. 
Tbe  estate  of  tbe  trustee  being  barred,  it 
Is  well  settled  that  tbeceatuls  que  truatent 
are  barred  also.  This  principle  Is  admira- 
bly stated  by  Smith,  C.  J.,  in  Clayton  v. 
Cagle,  97  N.C.  301,1  S.  E.  Rep.  628:  "The 
annexation  of  trusts  to  the  legal  estate 
cannot  arrest  tbe  operation  of  tbe  rule 
which,  under  tbe  circumstances,  ripens  an 
imperfect  into  a  perfect  title,  sjnce  during 
ail  this  period  tbe  defendant  was  exposed 
to  the  action  of  the  true  owner,  [tbat  is, 
tbe  trustee ;]  and  bis  negligence  in  bring- 
ing it  tolls  bis  entry,  and  bars  bis  action. 
Tbe  Interest  of  tbe  cestui  que  trust  Is,  as 
against  strangers  to  tbe  deed,  under  the 
protection  of  tbe  trustee,  and  shares  the 
fate  that  befalls  tbe  legal  estate  by  his 
inaction  and  indllTerence. "  See,  also.  Hem- 
don  V.Pratt, 6  Jones,  Eq.827;  Wellborn  v. 
Flnley,7  Jones,  (N.C.)  288;  Clayton  v. Rose, 
and  Swann  v.  Myers,  supra. 

2.  It  is  very  earnestly  insisted,  however, 
tbat  for  the  purposes  of  the  trust  it  was 
unnecessary  tbat  the  trustee  should  have 
taken  any  greater  than  a  life-estate,  and 
therefore  tbe  remainder-men  should  not 
be  barred.  The  principle  has  very  gener- 
ally been  applied  in  cases  of  devise  where 
it  is  held  tbat  there  is  more  room  for  con- 
struction to  ascertain  and  carry  into  effect 
the  intention  of  the  testator;  and  accord- 
ingly the  estate  of  the  trustee  has  in  some 
cases  been  enlarged  or  restricted  to  con- 
form to  the  purposes  of  tbe  trust.  The 
rule,  however,  does  not  seem  to  be  recog- 
nised iu  this  state  as  applicable  to  limita- 
tions by  deed.  Evansv.  King, 3  Jones,  Bq. 
387.  But  conceding  to  the  fullest  extent, 
for  tbe  purposes  of  the  dlscuBsion,  that  in 
such  cases  the  estate  of  the  trustee  will  be 
"abridged  or  cut  down"  to  a  llfe-estale 
where  tbe  statute  ol  usee  would  generally 
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«xecute  the  ulterior  llmltatlonB,  or,  as  ex- 
pressed by  the  counsel,  where  the  lefKal 
estate  is  unnecessary  to  subserve  the  pur^ 
poses  ot  the  trust,  we  are  neverthelesB  un- 
able to  see  how  it  can  avail  the  plaintiffs 
In  this  action.  The  land  was  purchased 
from  a  stranger  for  a  valuable  considera- 
tion, and  the  plain  Intention  of  the  par- 
ties was  that  the  entire  ief^al  and  benefi- 
cial interest  should  pasdoutof  thet^rantor. 
Although  the  plaintiffs  may  not  have 
been  in  existence  at  the  time  ot  the  execu- 
tion ot  the  conveyance,  the  limitation 
could  have  been  made  by  a  deed  (op- 
erating, under  our  statute  of  1715,  as  a 
common-law  conveyance)  directly  to  the 
wife  for  life,  the  inheritance  durins  the 
continsency  being  either,  as  the  old  writ- 
ers say,  in  abeyance  or  in  nnbibua,  (Co. 
Litt.  342;)  or,  according  to  Mr,  Feame, 
(Cont.  Bern.  361.)  remaining  in  the  gran- 
tor until  the  ascertainment  of  the  persons 
who  are  entitled  to  tal<e.  Under  such  a 
conveyance,  however,  the  wife's  estate 
would  have  been  subjected  to  the  marital 
rights  of  the  husband,  and  the  contingent 
limitations  over  could  have  been  defeated 
by  the  destruction  of  the  life-estate.  •  For 
the  purpose,  therefore,  of  securing  her  in 
the  sole  and  separate  enjoyment  of  her 
life  estate,  and  presumably  to  more  effect- 
ually preserve  the  particular  estate  until 
the  vesting  ot  the  remainders,  the  entire 
fee  was  conveyed  to  Wood  and  his  heirs 
In  trust  for  the  purposes  declared.  Noth- 
ing remained  in  the  grantor,  and,  there 
being  a  valuableconsideratlon,  there  could 
never  have  been  a  resulting  trust  in  his 
favor.  Brown  v.  Jones,!  Atk.  158;  Per- 
ry, Trusts,  158.  In  whom,  then,  was  it  nec- 
essary for  the  fee  to  vest?  It  could  not 
be  in  the  wife,  because  she  took  but  a  life- 
estate;  and  It  could  not  go  to  the  children 
even  If  in  existence  at  the  execution  of  the 
deed,  (and  this  does  not  appear,)  for  it  is 
well  settled  that,  if  the  use  is  contingent, 
the  use  is  not  in  esse  until  the  happening 
ot  the  contingency  upon  which  its  vesting 
depends,  and  the  statute  will  not  execute 
It  until  then.  Chudieigh's  Case,  1  Coke, 
120;  Sand,  Uses  &  T.  110;  1  Sugd.  Powers. 
41 ;  4 Kent, Comm. 241 ;  1  Cruise.  Dig. 354.  It 
will  be  observed  that  the  limitation  over  is 
not  to  the  children  ot  Mrs.  King  provided 
they  survive  her,  (in  which  case  they 
would  have  taken  a  vested  remainder, 
subject  to  have  been  divested  afterwards 
by  their  death  before  that  of  their  moth- 
er,) but  it  is  to  "any  children  she  may 
leave  surviving  her. "  During  her  life  there 
could  be  no  one  to  fill  the  description,  and 
it  is  therefore  quite  clear  that  the  uses 
were  contingent.  The  fee  then  having 
passed  out  of  the  grantor,  the  wife  taking 
but  a  life-estate,  and  the  children  having 
but  a  contingent  use,  which  could  not  be 
executed  by  the  statute,  it  must  follow 
that  until  the  death  of  Mrs.  King  it  was 
necessary  thatitshouid  have  resided  in  the 
trustee  and  his  heirs;  and  this  is  precisely 
where  it  was  placed  by  the  express  terms 
of  the  conveyance.  In  support  of  this 
conclusion,  in  reference  to  the  facts  of  this 
particular  case,  we  reproduce  the  lan- 
guage of  BuFFiN,  C.  J.,  in  Battle  v.  Pet- 
way,  5  Ired.  676.  He  says:  "If  the  trust 
\b  not  (or  a  particular  person  only,  but  is 


limited  over  (or  other  persons,  for  whose 
protection  the  trustee's  legal  estate  is  nec- 
essary or  highly  useful,  it  is  plain  that 
the  duty  of  the  trustee  to  those  entitled  /a 
tuturo  requires  him  to  retain  his  estate; 
and  therefore  the  court  would  not  decree 
him  to  convey  it. "  In  our  case  it  was  not 
only  useful,  but,  as  we  have  seen,  it  was 
absolutely  necessary,  that  tbefeeehould 
have  abided  in  the  trustee  until  the  hap- 
pening of  the  contingencies  mentioned. 
The  legal  (ee  then  being  in  the  trustee,  and 
having  been  barred  by  his  inaction,  as 
well  as  that  o(  the  equitable  life-tenant, 
there  remained  no  estate  to  feed  the  re- 
mainders when  they  vested  m  the  plain- 
titfs  upon  the  death  of  their  mother,  and 
they  are  therefore  not  entitled  to  recover. 
If  any  farther  authority  were  needed  to 
support  the  conclusion  at  which  we  have 
arrived, it  will  be  found  inHerndon'sCase, 
supra,  which  is  strongly  in  point  (or 
the  defendant.  There,  in  the  words  of  the 
defendant's  counsel,  the  purposes  o(  the 
trust  were  simply  and  purely  to  preserve 
tlie  estate  for  the  benefit  of  the  contingent 
limltati<m  to  Mary  Herndon  and  the  oth- 
ers during  the  life  ot  Bobert  and  Julia, 
and  according  to  the  contention  of  the 
counsel  for  plaintitf  it  was  only  necessary 
that  the  trustees  should  take  an  estate 
for  the  lives  of  those  two,  and  that  the 
statute  could  only  run  against  that  life- 
estate;  but  the  court  held  that  the  plain- 
tiffs were  barred,  and  they  treated  the 
question  as  too  clear  to  admit  ot  a  doubt. 
If  there  had  been  anything  in  the  point 
now  raised  by  the  counsel  for  plain Mtfs, 
it  certainly  would  not  have  escaped  the 
attention  ot  the  eminent  counsel  who  ar- 
gued  the  case,  or  of  the  very  able  lawyer 
and  distinguished  jurist  who  delivered  the 
opinion.  Whatever  opinion  may  be  en- 
tertained by  other  courts,  it  is  yet  too 
well  settled  in  this  state  to  admit  ot  argu- 
ment that,  where  the  trustee  is  barred, 
the  ceatuis  que  trustent  in  remainder  as 
well  as  those  for  life  are  barred  also. 
Herndon  v.  Pratt,  and  Swann  t.  Myers, 
supra. 

Under  the  view  we  have  taken  of  the 
law  as  settled  by  this  court,  and  its  appli- 
cation to  the  present  case, it  is  hardly  nec- 
essary to  review  the  authorities  cited  by 
the  plaintiffs  from  other  states.  We  will 
remark,  however,  that  Ellis  v.  Fisher,  65 
Amer.  Dec.  52,  related  to  a  trust  created 
by  devise,  and  the  same  is  true  of  the  quo- 
tation from  Coulter  v.  Bobinson,  57 
Amer.  Dec.  168,  cited  by  counsel.  In  NicoU 
V.  Walworth,  4  Denio,  385,  the  estate  o( 
the  trustee  was  but  for  life,  and  the  de- 
cision is  explained  by  Danforth,  J.,  in 
Bennett  v.  Garlock,  79  N.  Y.  802.  In  this 
latter  case  the  doctrine  as  contended  for 
by  the  plaintiffs  wtis  recognized  as  to 
deeds,  but  its  application  was  denied  be- 
cause, as  in  the  present  case,  it  waa  neces 
sary  for  the  purposes  ot  the  trust  that  the 
trustee  should  take  the  (ee.  The  passage 
cited  from  Perry,  Trusts,  858,  to  the  effect 
that  the  statutory  bar  ought  not  to  run 
against  the  cestuis  que  trastent  in  re- 
mainder. Is  not  sustained  in  the  single 
case  (Parker  v.  Hall,  2  Head,  641)  cited  in 
its  support.  The  case  only  decides  that 
the  ceatuia  que  trustent  are  not  barred 
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where  the  trustee  estops  bImseU  from  hv- 
ing  by  Belling  tbe  property,  and  thaa 
"onitliig  witb  the  purchaser  in  a  breach 
ot  tbe  trust. "  Tbe  wrong,  says  the  court, 
IS  to  the  cestuia  que  trustent  and  not  to 
the  trustee,  and  "  be  could  not  sue  or  rep- 
rraent  then."  It  has  never  been  insisted 
that  tbe  bar  is  effective  aeninst  tbe  cestui 
que  trust  except  in  cases  where  the  trus- 
tee could  bare  sued,  as  in  this  case,  and 
'ailed  to  do  so.  For  the  reasons  given  we 
are  of  the  opinion  that  his  honor  commit- 
ted no  error  in  holding  that  the  plaintiffs 
were  barred,  and  could  not  recover. 
Affirmed. 


0C8  N.  C.  Bffi) 

Bank  op-  Oxford  v.  Bobbitt  et  «/. 

(Sapreme  Court  of  Koitk  Carolina.    April  28, 
1S91  ) 

Rl9BT  TO  IMTBUBST— ACCODHTING— RbVISW  ON 

Appbal. 

1.  Defsndaits  executed  certain  bonds  to  se- 
•.tm  pla'tttlS,  a  banking:  corporation,  for  ad- 
rancements  to  be  made  to  a  firm,  not  to  exceed 
15  ceo,  and  'vo  "include  and  to  secure  all  amounts 
drawn  by  them  for  any  purpose  whatsoever, "  to 
tenn>D3.e  October  81,  ]^,  and  the  oblieors  to 
Im  b<)l<l  (or  whatever  balance  thereafter  ap- 
pMrqd  at  8  per  cent,  per  annum.  In  an  action 
OD  the  bondn  the  referee  found  that  plaintiff 
"barged  on  tne  daily  balances  of  advancements  1 
per  cent,  per  month,  and  compounded  same  from 
moDth  to  month,  and  that  on  October  31st  there 
was  due  plaintiff  (5,031.82,  which  was  reduced 
by  credits,  leaving  due  $4,048.73,  September  1, 
18S7.  Jadgmont  was  entered  for  the  latter 
imonnt  without  interest  Held,  that  tbe  bonds 
ooverea  any  balance  found  due  October  81st, 
iritb  8  per  cent,  interest  therefrom,  and  plaintilt 
w^  entitled  to  interest  on  the  amount  due  from 
Beptember  1,  liS87,  at  8  per  cent 

S.  Where  defendants  excepted  to  tbe  ]ndg- 
Bifnt,  but  failed  to  appeal,  they  are  estopped 
from  questioning  the  correctness  of  the  balance 
found  by  the  court,  on  an  appeal  by  plaintiff. 
Uerkimo.v,  C.  J.,  and  Clark,  J.,  dissenting. 

This  Is  an  appeal  by  the  plaintiff  from  a 
indgraent  rendered  by  T.  B.  Womack, 
J.,  in  a  civil  action  tried  before  him  at 
the  April  term,  1890,  of  the  superior  court 
of  Granville  county.  The  complaint  al- 
leges. In  substance:  (1 )  That  on  the  2d  of 
february,  1S8G,  the  defendants  William 
BobDitt  and  K.  B.  Hines  were  copartners 
Id  the  management  and  conduct  ot  tbe 
Meadows  warehouse  in  Oxford,  N.  C,  and 
for  the  sale  of  leaf  tobacco.  (2)  That  said 
Bobbitt  &  Hines  agreed  witb  the  plaintiff 
that  i(  plaintiH  would  advance  money,  not 
to  exceed  the  sum  of  f  5,000,  to  enable  them 
to  carry  on  their  said  copartnership,  they 
would  secure  plaintiff  against  loss  by  rea- 
son of  said  advances  to  them,  and  in  pur- 
suance of  said  agreement  said  Bobbitt 
and  tbe  defendant  D.  C.  White  executed 
and  delivered  to  the  plaintiff,  on  the  said 
2d  day  of  February,  T8S6,  their  covenant 
in  words  and  figures  as  follows,  to- wit: 
"State  of  North  Carolina,  OranvUle  coun- 
ty. Oxford,N.C.,  Feb.  2d,  1886.  $1,000.00. 
For  value  received,  we,  W.  A.  Bobbitt  and 
D.  C.  White,  hereby  acknowledge  ourselves 
jointly  and  severally  bound  to  the  Bank 
of  Oxford  in  tbe  sum  of  one  thousand  dol- 
lars, and  hereby  also  bind  our  heirs,  exec- 
ators,  administratorB,  and  assigns.  Wit- 
I  onr  bands  and  seals,  this  the  day  and 
T.13s.E.no.5— 12 


year  above  written.  The  foregoing  obli- 
gation is  made  to  secure  the  bank  of  Ox- 
ford in  part  for  an  amount  not  exceeding 
$6,000,  should  it  a^ree  to  advance  to  Bob- 
bitt &  Hines,  copartners  in  the  manage- 
ment of  tbe  Meadows  warehouse.  The 
amount  due  at  any  time  shall  be  evidenced 
by  tbe  account  which  tbe  Bank  ot  Oxford 
agrees  to  open  witb  the  said  Bobbitt  & 
Hines,  and  Is  to  Include  and  to  secure  ail 
amounts  drawn  by  them  for  any  purpose 
whatsoever.  All  advances  under  this 
agreement  may  be  discounted  by  tbe  Bank 
ot  Oxford  upon  three  days'  notice,  and  the 
account  shall  stand  tor  settlement  in  fif- 
teen days  thereafter,  when  the  balance 
shall  be  considered  due  and  payable.  If 
not  paid,  interest  thereafter  shall  beats 
per  cent,  per  annum.  This  agreement 
terminates  on  the  31st  ot  October,  1886, 
and  the  obligors  hereto  shall  beheld  bound 
for  whatever  balance  may  then  appear 
to  be  due  tbe  said  Bank  of  Oxford,  witb 
interest  thereafter  at  the  rate  of  eight  (8%) 
per  cent,  per  annum,  not  to  exceed  the 
sura  of  $1,000.  [Signed]  W.  A.  Bobbitt. 
[Seal.]  D.C. White.  [Seal.]"  (3)Thataft- 
erwards,  on  the  12th  day  of  February, 
1886,  said  W.  A.  Bobbitt  and  the  de- 
fendants M.  E.  Bobbitt  and  T.  0.  Rogers, 
In  pursuanceof  said  agreement  with  plnin- 
titl,  executed  and  delivere<i  to  plaintiff 
a  like  covenant,  witb  like  stipulations  and 
conditions,  for  $1,500.  (4)  That  on  the  2d 
of  February,  1886,  the  said  R.B.  Hines  and 
the  defendant  L.  C.  Taylor,  in  pursuance 
of  said  agreement  with  the  plaintiff,  exe- 
cuted and  delivered  to  plaintiff  alike  cove- 
nant with  like  stipulations  and  conditions 
for  $2,500.  (5)  That  on  the  1st  day  of  No- 
vember. I8S6,  there  was  a  balance  due 
plaintiff  from  said  Bobbitt  &  Hines,  on  ac- 
count ot  their  said  agreement,  ot  $5,845.08, 
which  was  secured  by  said  covenants, 
which  indebtedness  has  been  reduced  by 
sundry  credits,  leaving  a  balance  due,Sep- 
tember  1, 1887,  ot  $4,06177.  (6)  That  tbe 
plaintiff  Is  acorporation  duly  created, etc., 
and  hatb  right  to  maintain  this  action. 
The  piaintift  demands  judgment  against 
the  defendants  Bobbitt  &  Hines  for  the 
sum  ot  $4,061.77,  with  interest  at  8  per 
cent,  from  September  1, 1887,  till  paid,  and 
against  the  other  defendants,  D.  C.  White, 
M.  E.  Bobbitt. T.C.  Rogers,  and  L.C.Tay- 
lor, respectively,  for  the  snras  due  accord- 
ing to  their  respective  covenants,  and  for 
such  other  relief,  etc.  The  defendants  W. 
A.  Bobbitt  and  the  sureties  on  the  cove- 
nants executed  by  him,  file  a  separate  an- 
swer, admitting  allegations  1,  2.  3,  4,  and 
6,  except  tliat  they  say  that  the  defendant 
D.  C.  White  executed  the  bond  mentioned 
in  tbe  second  allegation  as  surety  for  W. 
A.  Bobbitt  alone,  and  that  the  defend- 
ants M.  E.  Bobbitt  and  T.  C.  Rogers  exe- 
cuted the  bond  mentioned  in  tbe  third  al- 
legation as  sureties  for  said  W.  A.  Bob- 
bitt alone;  and  these  facts  were  known  to 
the  plaintiff  at  the  time  ot  the  execution  of 
tbe  same.  They  admit  that  plaintiH  made 
advances  to  Bobbitt  &  Uines,  as  alleged 
In  the  fifth  allegation,  but  tbey  deny  that 
said  Bobbitt  &  Hines  were  or  are  indebt- 
ed to  the  plaintiff  in  the  amount  or  in  any 
amount  nearly  so  large  as  alleged.  And 
in  their  answer  to  the  complaint  tbe  d(v 


Digitized  by 


Google 


178 


SOUTHEASTERN  BEPOKTEB,  VOL.  18. 


(N.C. 


fendantB  eay:  (7)  That  plalutifl  baa 
charged  said  firm  tor  the  sams  advanced 
as  Intereet  at  a  greater  rate  than  8  per 
cent.,  to-wlt,  at  the  rate  of  1  per  cent, 
per  month,  and  comiiounded  the  saitie 
monthly  at  the  uame  rate,  contrary  to  the 
fitatnte,  and  that  a  large  part  ol  the  in- 
debtedness claimed  by  plaintiff  conBists 
of  Baid  illegal  interest,  which  la  included 
in  drafts  of  the  firm  held  by  plaintiff,  and 
that  plain  tiff,  by  reason  of  the  statute  of 
usury,  which  thedefendants  set  up  against 
plaintiff's  claim,  is  not  entitled  to  receive 
said  iUef^al  interest  or  any  Interest  on  the 
same  advanced  by  plaintiff  to  said  firm. 
(8)  Defendants  farther  say  that  they  ad- 
mit that  said  firm  justly  owes  to  piatntitf 
a  4}alauc6  of  principal  of  some  amount 
which  the  bonds  mentioned  in  the  com- 
plaint were  intended  to  secure,  but  much 
less  than  the  plaintiff  alleges,  and  that  a 
Just  account  of  the  dealings  with  plaintiff 
will  make  it  so  appear ;  that  such,  account 
is  necessary,  and  ougnt  to  bo  taken,  so  as 
to  show  the  true  anioaut  of  indebtedness 
of  said  firm  to  plaintiff;  and  these  defend- 
ants pray  that  the  same  may  be  done. 

The  defendants  HInes&  Taylor  file  a  sep>- 
arate  answer,  in  which  they  say  that  de- 
fendant Taylor  was  surety  only  to  the 
bond  uf  B.  B.  Hines,  and  this  was  known 
to  plaintiff,  and,  so  far  as  is  material  to 
the  qnestion  before  this  court,  containing 
the  same  admissions  and  relying  upon  the 
name  defenses  as  set  out  in  the  answer  of 
W.  A.  Bobbitt  and  bis  sureties.  The  re- 
spective answers  contain  controverted 
matter  between  the  defendants  themselves 
immaterial  to  this  controversy,  and  need 
not  be  st&ted.  At  September  term,  1888,  it 
was,  on  motion  of  defendants,  referred 
to  a  referee  to  state  an  account  "of  all 
sums  advanced  by  plaintiff  to  the  firm  of 
Bobbitt  &  Hines  in  the  pleadings  men- 
tioned, BO  as  to  show  the  amonnts  so  ad- 
vanced and  the  date  at  which  they  were 
advanced,  and  also  of  all  sums  received  by 
plaintiff  from  the  said  defendants,  and  the 
dates  of  the  same  respectively. "  In  obedi- 
ence to  the  order  of  reference,  C.  T.  Basker- 
vllle,  the  referee,  reported  a  detailed  ac- 
count, from  which,  among  other  things, 
it  appeared  that  plaintiff,  in  punraanceof 
an  agreement,  made  advancements  from 
time  to  time  to  the  firm  of  Bobbitt  & 
Hines,  and  that  "  on  the  sums  of  money 
advanced  by  the  Bank  of  Oxford  to  the 
firm  of  Bobbitt  &  Hines  the  said  bank 
charged  said  firm  interest  on  the  daily 
balances  at  the  rate  of  1  per  cent,  per 
month,  and  compounded  the  same  from 
month  to  month  to  the  end  of  the  ac- 
count,—Slst  of  October,  1886.  There  was 
no  agreement  between  the  bank  and  said 
firm  as  to  rate  of  Interest  the  bank  should 
charge  upon  advances  made,  but  the  cov. 
enant  heretofore  mentioned  specially  pro- 
vides that  any  balance  found  to  be  due 
the  bank  upon  the  cessation  of  dealings  on 
the  Slst  of  October,  1886,  should  bear  in- 
terest at  the  rate  of  8  per  cent.  The  firm 
of  Bobbitt  &  Hines,  however,  knew  from 
statements,  including  interest,  furnished 
by  them  to  the  bank  from  time  to  time  t)e- 
tween  the28th  of  January,  1886,  and  tbeSlst 
of  October,  1886,  during  the  coarse  of  these 
deaJlngs,  with  what  rate  of  interest  the 


bank  was  charging  them."  It  farther  ap- 
pears from  the  report  that  the  sum  of 
9ri,W11.82  was  due  from  the  firm  to  the 
plaintiff  on  the  Slst  of  October,  1886.  This 
sum,  as  appears,  was  reduced  by  subse- 
quent payments,  leaving  a  balance  of  $4.- 
048.73  due  ou  the  Int  of  September,  1887. 
To  the  report  of  the  referee  the  defendants 
filed  numerous  exceptions,  and,  the  action 
being  beard  upon  the  same,  the  following 
Judgment  was  rendered: 

"On  motion  of  attorneys  tor  plaintiff  it 
Is  adjudged  by  the  court  tbat  exceptions 
filed  by  said  W.  A.  Bobbitt  and  D.  C.  White 
and  M.  E.  Bobbitt  be  and  tlie  same  are 
overruled.  It  is  adjudged  by  the  court 
that  the  exceptions  from  onetoseven,  both 
inclusive,  filed  by  the  defendants  Hines  and 
Taylor,  be,  and  the  same  are  hereby,  over- 
ruled. And  on  motion  of  attorneys  tor  de- 
fendants, and  the  court  having  found  as  a 
tact  that  plaintiff  had  received  usurious 
interest  from  defendants,  it  is  adjudged 
by  the  court  that  plaintiff  recover  from 
the  defendants  no  interest  on  the  balance 
due  from  the  Slst  of  October,  1886,  until 
the  first  day  of  this  term.  And  it  appear- 
ing to  the  court  that  the  balance  due  the 
plaintiff  (over  and  above  all  payments. 
Including  payments  made  since  Slst  Octo- 
ber, 1886,  over  and  above  advances  made 
since  that  date)  is  94,043.78,  which  sum  is 
secured  by  the  several  collateral  bonds  as 
stated  in  the  pleadings.  Now,  on  motion 
of  plaintiff's  attorneys  it  is  adjudged  by 
the  court  that  plaintiff  recuver  of  thede- 
fendants W.  A.  Bobbitt  and  R.  B.  Hines 
the  said  sum  of  f4,048.73,  with  Interest 
thereon  from  Ist  day  of  this  term  (2l8t 
April,  1890)  until  paid,  at  eight  per  cent. 
It  Is  further  adjudged  tbat  plaintiff  recov- 
er of  defendant  L.  C.  Taylor  92,500,  with 
interest  on  that  sum  from  said  first  day  of 
this  term  until  paid,  at  eight  per  cent., 
which  sum  when  paid  shall  be  in  full  of 
one-half  of  Judgment  against  principal 
above  said.  It  is  further  adjudged  that 
plaintiff  recover  of  D.  C.  White  the  sum  of 
$1,000,  with  interest  on  that  sum  at  eight 
per  cent,  from  first  day  of  this  term  until 
paid,  which  sum  when  paid  shall  be  a  pay- 
ment pro  tanto  on  the  Judgment  first 
above  rendered.  It  is  further  adjudg^ed 
that  plaintiff  recover  of  M.  E.  Bobbitt  and 
T.  C.  Rogers  the  sum  of  91 ,500,  with  inter- 
est on  that  sum  from  first  day  of  this 
court  until  paid,  at  eight  per  cent,  interest 
until  paid,  the  same  which  sum  when  paid 
shall  be  a  payment  pro  tanto  on  the  Judg- 
ment against  the  principal  first  above  ren- 
dered. It  Is  further  adjudged  tbat  plain- 
tlO  recover  of  defendants  its  costs,  to  be 
taxed  by  the  clerk.  It  is  further  adjudged 
.that,  upon  the  payment  bysaldW.  A. Bob- 
bitt and  R.  B.  Hines.  or  either  nf  them,  or 
by  either  of  the  other  parties,  of  the  above 
Judgment  rendered  against  them,  such 
payment  shall  be  In  full  discharge  ot  tbe 
said  several  Judgments  herein  rendered 
against  said  Taylor  and  White  and  M.  E. 
Bobbitt  and  T.  C.  Rogers,  and  any  pay- 
ments made  on  said  Judgment  against  the 
principals  shall  be  a  discharge  of  part  ot 

the  Judgment  against parties  in  the 

proportion  of  the  amounts  thereof." 

To  this  Judgment  both  plaintiffs  and  de- 
fendants excepted,  but  the  plain  tiff  only  ap- 
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pealed,  aud  assigned  as  error  the  follow* 
Ing: 

"The  coart  found  as  a  fact  that  the 
plaintlB  bad  received  from  the  defendants 
Bobbitt  &  Hines,  during  the  year  1886,  and 
bdore  the  Slst  day  of  October  of  that  year, 
Dsorioas  interest  on  the  sums  advanced 
by  plaintiff  to  said  Bobbitt  &  Hlnee,  in 
pursuance  of  the  parol  contract  betwaen 
plaintiff  and  said  Bobbitt  &  Hineu,  and 
the  court  therenpon  adjudged  that  this 
receiving  of  usurious  intei-est  by  plaintiff 
(if  said  Bobbitt  &  Hines  was  a  forfeltareof 
all  interest  on  this  contract  between  plaln- 
tlir  and  said  Bobbitt  &  Hines  from  the 
3l8t  of  October,  1886,  up  to  the  time  when 
thejadgmeut  was  rendered,  and  was  also 
a  forfeiture  of  all  interest  on  the  bonds  or 
sealed  obllgatlonsexecnted  by  said  William 
A.  Bobbitt,  M.  E.  Bobbitt,  and  T.  C.  Rog- 
ere  for  f  1,500,  and  by  said  William  A. 
Bobbitt  and  D.  C.  White  for  f  1,000,  and  by 
said  B.  B.  Hines  and  L,  C.  Taylor  for 
$2,500,  to  secure  whatever  sum  might  be 
doe  to  plaintlH  by  said  Bobbitt  A  Hines 
on  the  Slst  day  of  October,  1886,  on  the 
contract  between  plaintiff  and  said  Bob- 
bitt &  Hities  from  said  Slst  of  October, 
18S6,  up  to  the  rendition  of  the  judgment. 
The  defendants  excepted  to  this  decision 
and  ruling  of  the  court,  and  for  cause  of 
exception  show:  (1)  That  the  same  was 
erroneous  In  law.  (2)  That  the  same  was 
erroneous  as  to  the  said  Bobbitt  &  Hines, 
l)e;au8e  there  was  no  note  or  other  evi- 
dence of  del  t  carrying  interest,  on  which 
tills  alleged  usurious  interest  was  taken 
and  received.  (3)  Because  the  said  usnri- 
ons  interest  was  paid  on  a  parol  unwrit- 
ten contract,  In  which  thsre  was  no  agree- 
ment to  pay  interest  at  any  rate,  legal  or 
otherwise.  (4)  Because  there  was  no 
agreement  between  plaintiff  and  said  Bob- 
bitt *  Hines  by  which  the  latter  contract- 
ed to  pay  any  interest  to  plaintiff,  or  to 
pay  interest  at  any  stated  rate,  whether 
legal  or  otherwise.  (5)  Because  the  sure- 
ties to  said  several  collateral  obligations, 
to-wit,  the  said  M.  K.  Bobbitt,  Rogers, 
White,  and  Taylor  were  not  parties  to  the 
contract  between  plaintiff  and  said  Bob- 
bitt &  Hines,  on  which  the  alleged  usuri- 
008  interest  was  taiten.  (6>  That  the  cov- 
enaDt<i  of  said  sureties  bound  them  to  pay 
soeb  balance  as  might  be  due  plaintiff 
from  said  Bobbitt  &  Hines  on  the  Slst 
day  of  October.  1886,  and  no  interest  at  a 
rate  greater  than  is  allowed  by  law  has 
been  taken,  received,  reserved,  or  charged 
on  the  sealed  obligation  executed  by 
said  sureties  to  plaintiff,  either  before  or 
shice  the  said  Slst  day  of  October.  1886. 
(7)  That  said  sureties,  by  their  said  sev- 
eral obligations,  having  bound  and  obli- 
gated themselves  to  pay  to  plaintiff  such 
snm  as  said  Bobbitt  &  Hines  might  be  in- 
debted to  plaintiff  on  said  Slst  day  of  Oc- 
tober, 1886.  and  snld  Bobbitt  &  Hines  hav- 
Ing  knowingly  and  voluntarily  paid  plain- 
tiff interest  at  a  rate  greater  than  isol- 
lowed  by  law,  the  said  usury  not  being 
paid  on  any  bond,  note,  or  other  evidence 
of  debt,  nor  on  any  contract  by  which  a 
greater  rate  of  Interest  was  agreed  to  be 
paid  than  is  allowed  by  la  w  before  said 
3l8t  day  of  October,  1886,  the  said  sureties 
cannot  avail  themselves  of  the  defense  of 


usury  on  account  of  usorlous  interest  paid 
before  the  Slst  of  October,  1886.  but  are 
bound  by  their  said  obligation  to  pay  to 
plaintiff  the  amount  due  on  said  Slst  day 
of  October,  1886,  witiiout  reference  to  such 
usurious  Interest,  if  any  such  was  received 
in  the  manner  stated  above. " 

L.  O.  Rd wards  and  Bat-chelor  &  Deve- 
reux,  for  appellant.  Graham  &  WlDHtoa, 
for  appellees. 

Davis,  J.,  {after  stating  the  facts  as 
above.)  We  think  the  court  below  misap- 
prehended the  purpose  of  the  several  cov- 
enants upon  which  this  action  is  brought, 
and  failed  to  interpret  them  correctly. 
Ttiey  were  independent  covenants,  collat- 
eral to  the  agreement  between  the  plain- 
tiff hank  and  the  defendants  Bobbitt  & 
Hines,  and  were  Intended  to  secure  the 
former  in  the  payment  of  any  balance 
that  might  foe  ascertained  to  be  due  to 
it  for  advancements  wliich  it  might  make 
from  time  to  time  to  the  latter  in  carry- 
ing on  their  business  under  an  agreement 
which  was  to  terminate  on  the  Slst  of 
October,  1886,  (unless  discoutinned  before 
that  time  upon  notice  as  stipulated,) 
with  Interest  thereafter  on  suchbalanceat 
the  rate  of  8  per  cent,  per  annum.  The 
balance  found  to  be  due  'from  the  firm  of 
Bobbitt  &  Hines  to  the  plaintiff  on  the  Slst 
day  of  October,  1886,  as  reported  by  the 
referee,  and  attirmed  by  the  court,  was 
95,031.82,  which,  as  appears  from  the  cred- 
its, was  subsequently  rednced  to  94,M3.7S, 
September  1, 1887;  and  the  plaintiff  Insists 
that  the  covenahts  were  to  secure  this  bal- 
ance, with  interest  thereon  at  the  rate  of 
8  per  cent,  per  annum  till  paid,  and  that 
they  are  entitled  to  judgment  acccording- 
ly.  The  defendants,  on  the  contrary,  in- 
sist that  the  plaintiff  exacted  and  received 
usury  from  the  firm  of  Bobbitt  &  Hines, 
and  thereby  forfeited  the  interest  on  this 
balance,  and,  in  accordance  with  this  con- 
tention, and  upon  motion  of  counsel  for 
defendants,  the  court  adjudged  "that  the 
plaintiff  recover  from  the  defendant  no  in 
terest  on  the  balance  due  from  the  Slst  of 
October,  1886.  until  the  first  ol  this  term, 
(April  21,  1890.)"  In  this  we  think  bis 
honor  erred.  Whether  the  balance — 
94,04S.7S— found  to  be  due  was  a  correct 
balance,  or  whether  it  embraced  any  usu- 
rious interest  or  other  Item  improperly 
charged,  is  not  a  question  for  our  consid- 
eration, as  that  is  the  I>a1ance  found  to  be 
due  by  the  referee  and  afilrmed  by  the 
court  below,  from  which  there  was  no  ap- 
peal by  the  defendants,  and  the  sole  ques- 
tion presented  by  the  plaintiff's  appeal  is: 
Was  the  plaintiff  entitled  to  Interest  at  8 
per  centum  on  this  balance  under  the  cov- 
enants executed  by  the  defendants  to  se- 
cure the  same? 

'  It  Is  too  well  settled  to  need  citation  of 
authority  that,  except  as  to  questions  of 
jurisdiction  and  the  sufficiency  of  the  com- 
plaint to  constitute  a  cause  of  action,  this 
court  will  onl.v  consider  questions  present- 
ed by  the  appeal  of  the  appellant,  and, 
even  if  it  were  agreed  that  exceptions  tak- 
en and  errors  alleged  by  the  appellee 
should  be  heard  and  passed  npon  with  the 
appellant's  rase  on  appeal,  It  could  hot  be 
done  without  a  departure  from  tbesuttled 
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practice  of  the  court.  II  both  parties  ap- 
peal,  the  appeal  uf  one  will  not  brins  np 
the  appeal  of  the  other;  and  this  rule  can- 
not be  waived  by  consent.  Porry  v. 
Adams,  96  N.  C.  347,  2  S.  E.  Bep.  659,  and 
cases  cited.  In  the  present  case  the  de- 
fendants' exceptions  are  not  before  us. 
The  covenants  stipulate  that  the  obligors 
shall  secure  the  Bank  of  Oxford  In  the  ad- 
vances made  to  Bobbitt  &  Hlues,  includ- 
ing "all  amounts  drawn  by  them  for  any 
purpose  whatever.**  The  fair  and  reason- 
able—in fact,  the  only  legal— Interpreta- 
tion that  can  be  placed  upon  this  Is  that 
they  shall  secure  the  payment  of  all 
amounts  ascertained  to  be  legally  duo, 
and.  If  any  usurious  advances  oradvani-es 
upon  any  other  illegal  or  improper  con- 
sideration were  made,  not  only  the  de- 
fendants Bobbitt  &  Hlues,  but  the  sure- 
ties on  the  collateral  covenants  to  secure 
the  payment  of  any  balance  that  might 
be  ascertained  upon  settlement  to  be  dne 
the  plaintlfiT,  had  a  right  to  have  any  Ille- 
gal item  or  items  stricken  from  the  account 
which  would  reduce  pro  t&Dto  the  bal- 
ance; but  that  balance,  when  ascertained, 
would,  under  the  agreement,  bear  interest 
from  October  81, 1886.  at  eight  per  cent. 
It  is  not  pretended  that  the  covenants 
contained  any  contract  or  stipulation  for 
the  payment  of  a  greater  rate  of  interest 
than  Is  allowed  by  law.  On  thecoutrary, 
it  is  found  that  there  was  no  such  stipula- 
tion or  agreement ;  but  it  is  said  that  the 
bank  charged  Bobbitt  &  Hincs  usurious 
interest  on  advancements  made  to  them, 
and  thereby  forfeited  all  Interest  on  the 
balance  secured  by  the  covenant.  We  are 
not  called  upon  in  the  present  case  to  say 
how  it  would  be  if  the  balance  was  in- 
creased by  usurious  interest;  but, even  if  it 
were  so,  and  the  referee  and  the  court  be- 
low erred  in  finding  that  there  was  a  bal- 
ance dne  of  $4,043.73,  the  question  is  not 
presented  in  this  appeal.  If  the  court  be- 
low failed  or  refused  to  strike  any  usurious 
or  other  illegal  Item  from  the  account, 
whereby  the  balance  due  would  be  dimin- 
ished, the  defendants  should  have  except- 
ed and  appealed ;  but  they  seem  to  have 
been  satisfied  witli  the  judgment, — at  all 
events  failed  to  take  and  perfect  an  appeal 
therefrom,— and  we  can  only  consider  the 
error  assigned  by  the  appellant. 

The  defendants  rely  upon  the  case  of 
Bnrwell  v.  Burgwyn,  100  N.  C.  389,  6  S.  E. 
Rep.  409.  In  that  case  there  was  a  usu- 
rious contract  as  alleged  and  found,  and 
the  question  was  presented  by  the  appeal. 
In  the  present  case  we  fail  to  see  in  the 
covenants  any  contract  for  the  payment 
of  usury;  in  fact,  it  is  found  there  was 
none;  they  only  stipulate  for  the  payment 
of  the  balance  ascertained  to  be  due,  with 
interest  thereon  at  8  per  cent,  till  paid. 
The  judge  below  had  the  power  to  review 
the  flndlnes  of  fact  as  well  as  the  conclu- 
sions of  law  of  the  referee,  and  to  over- 
rule, change,  alter,  or  modify  them  as  he 
might  think  Just  and  proper;  but  tbefind- 
Ings  of  fact,  if  upon  sufficient  and  compe- 
tent evidence,  are  conclusive  upon  this 
court,  which  has  no  control  over  the  facts, 
and  can  only  review  the  questions  of  law 
presented  by  the  appeal.  The  balance 
found  to  be  due  from  Bobbitt  &  Hines  to 


the  plaintiff,  after  deducting  payment 
made  since  October  81, 1886,  was  14,043.73, 
and  this  sum  is  accepted,  without  appeal, 
as  the  correct  balance,  and  by  the  clear, 
explicit,  and  unmistakable  language  of 
the  covenants  bears  Interest  at  the  rate  of 
8  per  centum  per  annum  till  paid:  and 
without  passing  upon  tbeplaintiS'sexcep- 
tions  seriatim,  or  considering  in  detail  the 
points  presented  by  the  learned  counsel, 
by  whom  they  were  forcibly  and  ably 
pressed  upon  our  attention,  we  think  the 
court  below  erred  In  construing  the  cove- 
nants and  denying  to  the  plaintiff  inter- 
est at  8  per  cent,  on  the  balance  ascer- 
tained to  be  due,  as  stipulated  therein. 
This  interest  should  be  on  94,043.73  frooi 
September  1, 1887,  the  balance  having  been 
reduced  by  credits,  subsequent  to  October 
81, 1886,  to  that  amount  on  said  day,  and 
the  judgment  below  will  be  made  to  con- 
form to  this  opinion.    There  is  error. 

Clakk,  J.,  (dissenting.)  It  is  found  as 
a  fact  by  the  referee,  and  the  finding  is  ap- 
proved by  the  court,  that  the  plaintiff  ex- 
acted and  received  usurious  interest.  The 
Code,  §  3836,  provides  tliat  the  "  taking,  re- 
celvlng,  or  charging"  a  greater  rate  of  in- 
terest than  that  allowed  by  law,  when 
knowingly  done,  "shall  be  deemed  a  for- 
feiture ol  the  entire  Interjjst"  which  "the 
debt  carries  with  it,  or  which  has  been 
agreed  to  be  paid  thereon."  Had  the  de- 
fendants excepted  to  the  allowance  of  any 
interest  in  making  up  the  amount  found 
by  the  referee  to  have  been  dne  on  the  3lBt 
of  October,  18S6,  and  appealed  from  the 
judgment  of  the  court  approving  the  re- 
port of  the  reluree,  the  defendants*  excep- 
tions should  be  allowed,  and  the  account 
reformed  by  striking  out  all  interest  prior 
to  the  31st  of  October,  1886,  it  having  been 
forfeited  by  the  clear  terms  of  the  statute. 
But  the  defendants  do  not  appeal,  and 
must  be  taken  as  satisfied  with  the  judg- 
ment. They,  however,  do  except  to  the 
allowance  of  any  interest  subsequent  to 
October  31, 1886.  They  were  not  estopped 
to  do  so  by  not  insisting  to  the  full  extent 
of  their  rights  that  the  interest  prior  to 
that  date  should  also  be  stricken  out. 
The  judge  held  with  the  defendants  in  re- 
fusing to  allow  interest  subsequent  to  the 
date  named,  and  the  plaintiff's  exception 
thereto  cannot  be  sustained. 

Mekkimon.C. J.,  (dissenting.)  Thecourt 
overruled  all  the  exceptions  of  the  defend- 
ants to  the  report  of  the  referee.  It  in 
effect  approved  and  adopted  the  latter'a 
finding  of  fact,  particularly  and  affirma- 
tively, that  the  plaintiftbad  exacted  usury 
from  Bobbitt  &  Hines.  There  was  no  ob- 
jection to  the  findings  of  fact.  Then,  upon 
the  pleadings  and  the  report,  including  the 
findings  of  fact,  it  gave  Judgment  for  the 
plaintiff  for  the  balance  ascertained  to  be 
due  to  it  from  Bobbitt  &  Hines  on  the  Slst 
day  of  October.  1866,  less  credits,  but  al- 
lowed no  interest  upon  such  balance,  upon 
the  ground  that  the  plaintiff  took  usury 
Irom  them  from  time  to  time  on  account 
of  moneys  advanced  to  them,  and  thereby 
forfeited  its  right  to  have  interrat  on  such 
balance  agreed  to  be  paid  by  the  defend- 
ants.   The  plaintilt  insists  that  the  court 
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erred  lu  refasing  to  allow  each  IntereHt. ' 
The  facta  were  ascertained,  and  the  court, 
BeeiDg  and  considering  the  wliole  record, 
sbonld  have  given  soch  judgment  there- 
upon as  the  plaintiff  was  entitled  to  have, 
and  it  was  erroneous  to  give  any  other. 
Then,  did  the  court  give  the  proper  Judg- 
ment? I  think  not;  that  it  misappre- 
bended  the  purpose  of  the  several  cove- 
nants sued  upon,  and  tailed  to  interpret 
them  correctly.  They  were  not  part  of 
the  contract  between  the  plaintiff  and 
Bobbitt  &  Hlnes,  whereby  the  former 
agreed  to  advance  money  from  time  to 
time  during  the  period  Bpecified  to  the  lat- 
ter. Tiiey  were  separate  from  and  collat- 
eral to  that  contract,  and  the  simple  pur- 
pose of  them  was  to  render  the  defendants 
responsible  to  the  plaintiff  for  any  balance 
of  such  advancements  that  might  be  due 
to  it  by  virtue  of  the  contract  upon  its 
termination,  not  exceeding  the  aggregate 
gams  of  money  specified  in  tl>e  covenants, 
8Dcb  balance  to  bear  interest  until  paid  at 
tbe  rate  of  8  per  centum  per  annnm.  The 
covenants  so  expressly  declare  and  pro- 
vide. The  plaintiff  did  not  "advance"  or 
lend  to  tbe  defendants  any  money  during 
the  time  specified  by  virtue  of  such  cove- 
nants or  any  stipulations  contained  in 
tbem,  nor  was  it  intended  it  should,  nor 
did  it,  exact  from  them  on  such  account 
any  usury.  The  usury  was  exacted  from 
Bobbitt  A  Hines,  partners,  on  acconnt  of 
moneys  advanced  to  them  from  time  to 
time  during  the  period  specified  under 
their  contract  as  partners  with  the  plain- 
tiff. Nor  did  the  latter  exact  usury  from 
them  as  to  tbe  present  cause  of  action, 
bat  as  to  tbe  contract  between  it  and 
tbem  as  partners.  The  liability  of  the  de- 
fendants, the  extent  thereof,  and  partic- 
ularly tbe  measure  thereof,  must  be  deter- 
mined by  a  just  interpretation  of  the  sev- 
eral covenants  sued  upon.  They  each 
contain  this  explanatory  and  obligatory 
urovisiun:  "The  foregoing  obligation  is 
made  to  secure  the  Bank  of  Oxford  in  part 
for  an  amount  not  exceeding  five  thou- 
sand dollars,  should  it  agree  to  advance 
to  Bobbitt&  Hlnes,  copartners  in  the  man- 
agement of  the  Meadows  warehouse.  The 
amount  due  at  anytime  shall  beevidenced 
by  tbe  account  which  the  Bank  of  Oxford 
agrees  to  open  with  tbe  said  Bobbitt  & 
Hines,  and  is  to  include  and  to  secnre  all 
amounts  drawn  by  them  for  any  purpose 
whatsoever.  •  •  •  This  agreement  ter- 
minates on  the  31st  of  October,  1886,  and 
the  obligors  hereto  shall  beheld  bound  for 
nbatever  balance  may  then  appear  to  be 
dae  the  said  Bank  of  Oxford,  with  interest 
thereafter  at  the  rate  of  eight  per  cent,  per 
annum,  not  to  exceed  the  sum  of  one  tbou- 
«and  dollars."  Now,  this  plainly  Implies 
that  it  was  contemplated  by  the  parties 
that  tbe  plaintiff  would  from  time  to  time, 
witbin  tbe  period  designated,  advance  to 
Bobbitt  &  Hlnes,  partners,  money  not  ex- 
ceeding fS.OOO,  and,  if  it  should  do  so,  then 
tbe  defendants  respectively  would  each  be 
obliged  to  pay  the  plaintiff  any  balance  of 
nicb  advancements  Bobbitt  &  Hines  might 
owe  it  at  the  termination  of  that  contract 
with  it  in  that  respect,  not  exceeding  the 
sum  each  of  the  defendanlA  covenanted  to 
pay,  with  interest  at  tbe  rate  stated.    It 


wasBtipulated  that  tbe  amount  sodne  the 
plaintiff  should  be  evidenced  by  the  ac- 
connt it  should  open  with  Bobbitt  & 
Hines,  and  that  such  account  should  "in- 
clude and  secure  all  amounts  drawn  by 
them  for  any  purpose  whatever. "  But  the 
words  "amounts  drawn  by  them  for  auy 
purpose  whatever"  do  not  inaply  for  every 
possible  purpose,  or  for  any  purpose  legal 
or  illegal.  They  imply,  giving  tbem  their 
broadest  meaning  in  favor  of  tbe  plaintiff, 
amounts  drawn  in  good  faith  for  any 
legal  purpose  whatever.  They  do  not  im- 
ply amounts  drawn  for  any  illegal  pur- 
pose within  the  knowledge  of  the  plaintiff, 
and  particularly  any  illegal  purpose  to  be 
shared  in  or  for  the  benefit  of  tbe  plaintiff. 
It  is  not  to  be  presumed  or  merely  inferred 
that  the  parties  to  the  covenants,  whether 
covenantors  or  covenantees,  contemplated 
or  intended  any  such  advancements  of 
money  or  amounts  to  he  drawn  for  Illegal 
purposes  or  any  illegal  transactions,  or 
that  the  plaintiff  would  knowingly  make 
such  advancements  for  illegal  purposes. 
They  contemplated  and  intended  the  ut- 
most gr)od  faith  on  the  part  of  the  plain- 
tlH  towards  the  defendants,  and  the  cove- 
nants of  the  latter  are  to  be  Interpreted  in 
that  light.  Hence  the  defendants  did  not 
covenant  to  pay  to  the  plaintiff  any  usury 
charged  against,  exacted  from,  or  paid  or 
agreed  to  be  paid  by,  Bobbitt  &  Hines  un- 
der their  contract  with  it,  to  which  their 
covenants  sued  upon  had  reference,  and 
to  which  they  had  relation  collaterally; 
nor  did  they  covenant  to  pay  a  balance  of 
money  due  from  them  to  the  plaintiff, 
augmented  by  such  charges,  exactions,  or 
payments  of  usury,  or  the  same  agreed  to 
be  paid.  There  is  nothing  in  the  cove- 
nants that  indicates  a  purpose  to  pay  a 
balance  thus  created  in  whole  or  in  part. 
The  defendants  covenanted  to  pay  tbe 
plaintiff  any  such  balance  in  Its  favor  for 
money  advanced.  It  might  be  contended 
that  this  implied  money  was  actually  ad- 
vanced,— paid  directly  to  Bobbitt  &  Hines; 
but  it  must  be  observed  that  the  account 
which  the  plaintiff  agreed  -to  open  with 
them  was  intended  to  embrace  "all 
amounts  drawn  by  them  for  any  purpose 
whatever."  This  fairly  implies  and  em- 
braces any  "amount  drawn"  to  pay  the 
plaintiff  lawful  interest  for  the  advances 
of  money  to  them.  Tbe  reasonable  and 
just  implication  Is  that  the  defendants  ex- 
pected that  the  plaintiff  would  charge  and 
require  to  bo  paid  lawful  interest  upon 
such  ad  vances,  and  that  they  obliged  them- 
selves to  be  responsible  on  that  account. 
The  defendants  were  therefore  liable, each, 
to  the  plaintiff  for  a  sum  of  money  not  ex- 
ceeding that  specified  in  the  covenant  exe- 
cuted by  them  on  account  of  any  balance 
of  Such  advancements  made  to  Bobbitt  & 
Hines,  partners,  which  balance  should  be 
ascertained  by  adding  interest  upon  ad- 
vancements unpaid  until  tlie  31st  day  of 
October,  1886,  at  the  rate  of  6  per  cent,  per 
annum.  The  rate  of  8  per  cent,  per  an- 
num cannot  be  allowed,  because  there  was 
no  agreement  in  writing  for  that  rate. 
The  balance  ascertained  to  be  due  to  the 
'plaintiff  on  the  day  last  mentioned  (that 
was  the  day  alter  which  further  advance- 
ments could  not  be  made  as  contemplated 
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by  the  coTenant  o{  defendants)  bore  Inter- 
est until  paid  at  the  rate  of  8  per  cent,  per 
annani.  The  covenantB  ho  expressly  pro- 
vided. The  court,  seeing  the  whole  rec- 
ord, and  learning:  from  the  report  ol  the 
referee,  approved  by  It,  the  amount  of  the 
balance  due  the  plaintiff,  shonld  have 
given  Judgment  In  itsfavor  for  that  bal- 
ance, IncludiDg  Interest  as  above  Indicated. 
It  will  be  observed  that  no  question  as  to 
usury  paid  by  Bobbltt  &  Hlnes,  partners, 
to  the  plaintlB  properly  arises  In  this  case. 
The  action  is  founded  upon  the  covenants 
specified  In  the  complaint,  and,  as  said 
above,  the  liability  mt  the  defendants  Is 
determined  by  a  proper  Interpretation  of 
those  covenants.    . 

(108  N.  C.  «S9)  

Marshall  et  al.  v.  Macon  Count;  Sav. 
Bank. 

(Sumreme  Cov/rt  of  North  CaroUna.    April  98, 
1891.) 

Bajm—Vailvkk  to  Accept— KvTDBSoa  or  Imoob- 

PORATION. 

1.  In  an  action  for  the  price  of  a  "ledger, 
index,  oheck-books,  and  other  stationery, "  it  ap- 
peared that  plaintiffs  prepared  the  articles  at  de- 
fendant's request.  They  were  only  useful  for  it, 
and  it,  without  cause,  refused  to  accept  and  pay 
for  them.  The  court  cliarged  that  if  defendant 
ordered  the  goods,  and  plaintiffs  thereby  prepared 
the  same,  and  the  order  was  countermanded 
thereafter,  plaintiffs  are  entitled  to  damages, 
whioh  would  be  the  difference  between  the  con- 
tract price  and  present  valne;  and,  if  the  goods 
were  of  no  value  except  to  defendant,  the  meas- 
ure of  damages  would  be  the  contract  price. 
Judgment  was  entered  for  plaintiffs.  Held,  that 
there  was  evidence  warranting  the  instructions. 

2.  Certified  copies  of  letters  of  Incorporation 
are  prima  fade  evidence  of  such  incorporation, 
under  Code  N.  C.  ||  677-682,  providing  that  let- 
ters of  Incorporation,  certified  oy  the  clerk  of  the 
supreme  court,  shall  be  admissible  in  judicial 
proceedings,  and  be  deemed  prima  facie  evi- 
dence of  die  organization  of  a  company  purport- 
ing thereby  to  be  established. 

Appeal  from  superior  court,  Macon  coun- 
ty; J.  H.  Mbbbimon,  Judge. 

This  action  was  brought  In  tbe  court  of 
a  justice  of  thepeane  tu  recover  from  the 
defendant  the  price  of  a  "ledger.  Index, 
check-books,  and  other  stationery, "  which 
the  plaintiffs  allege  they  prepared  at  the 
request  of  the  defendant,  and  which  It 
afterwards,  without  cause,  refused  to  ac- 
cept, and  refused  to  pay  for  the  same ; 
that  tbe  articles  so  prepared  were  of  no 
valueto  the  plaintiffs,  or  other  person  than 
the  defendant,  etc.  Tbe  pleading  raised 
issues  of  fact.  On  the  trial  In  the  superior 
court  the  defendant  requested  the  court  to 
Instruct  the  jury:  "(1)  That  the  plaintiffs 
cannot  recover  of  the  defendant,  for  the 
reason  that  the  goods  were  never  deliv- 
ered to  the  defendant.  (2)  Tbe  defendant 
Is  not  s  corporation,  for  the  reason 
that  the  time  the  goods  were  ordered  wan 
within  a  few  days  after  the  defendant 
undertook  to  be  Incorporated,  and  that 
the  notice  countermanding  tbe  same  was 
before  the  expiration  of  thirty  days,  the 
time  required  by  law  tor  the  publication 
to  be  made,  before  tbe  defendant  was  a 
corporation  In  law.  (3)  That  the  defend- 
ant was  not  a  corporation  In  law,  and 
therefore  conld  not  be  sued,  although  it 
might  be  an  Inchoate  corporation.    (4) 


That  If  a  corporation, or  an  Inchoate  one, 
in  tbe  absence  of  evidence  of  the  use  of 
the  functions  conferred  by  law.  It  would 
not  be  In  law  a  corporation.  (5)  That 
as  the  articles  of  agreement  provide  that 
none  of  tbe  stockholders  are  responsible 
or  liable  for  any  debt  except  the  subscrip- 
tion to  the  capital  stock,  the  defendant, 
or  any  other  stockholder,  would  not 
be  liable  for  the  goods  sued  on  by  the 
plaintiff;  the  evidence  being  that  tbe 
defendant  has  no  assets  or  property  of 
any  kind  whatsoever  lu  its  corporate  ca- 
pacity, nor  ever  had  any.  (6)  That  If  the 
jury  believes  that  one  Danford  entered 
Into  and  confederated  with  the  plaintiffs 
to  defraud  the  defendant,  the  plaintiffs 
could  not  recover  In  this  action ;  and,  as 
a  badge  of  fraud,  that  there  Is  no  evi- 
dence that  the  plaintiffs  ever  made  any  In- 
quiries as  to  the  existence  of  the  defend- 
ant as  a  corporation,  nor  whether  the  de- 
fendant had  assets  or  property,  or  as  to 
tbe  liabilities  of  the  alleged  stockholdera 
In  said  corporation,  if  in  law  the  defend- 
ant was  a  corporation."  The  conrt  re- 
fused to  give  the  Instructions  asaskedfor, 
but  instructed  the  jury,  after  reciting  tbe 
testimony,  that  the  copy  of  letters  of  In- 
corporation put  in  evidence  by  the  plain- 
tiffs was  prima  fkcle  evidence  of  the  com- 
plete organisation  and  incorporation  of 
tbe  defendant  company,  and  that  there 
was  no  evidence  to  rebut  tbis  prima  facie 
case.  That  If  the  defendant  ordered  the 
goods  from  the  plaintiffs,  as  testified  by 
W.  B.  Johnson,  and  the  plaintiffs  under 
such  order  prepared  the  goods  for  the  de- 
fendant according  to  the  terms  of  such  or- 
der, and  the  order  was  -  countermanded 
after  the  goods  were  prepared,  and  the 
defendant  refused  to  receive  and  pay  for 
the  same,  then  the  plaintlBs  would  be  en- 
titled to  recover  of  the  defendant  tbe  sum 
of  damages  they  sustained  by  reason  of 
defendant  refusing  to  receive  and  pay  for 
said  goods.  The  measure  of  damages 
would  be  the  difference  between  tbe  con- 
tract price,  which  is  tbe  reasonable  worth 
of  tbe  goods,  and  their  present  value.  If 
the  goods,  in  their  present  condition,  are 
worthless  to  the  plaintiffs,  and  are  of  no 
value  to  any  one  except  the  defendant, 
then  the  plaintiffs' damage  would  be  tbe 
contract  price  for  the  goods.  If  the  jury 
shonld  find  that  said  goods  are  of  some 
value  in  their  present  condition,  they 
should  subtract  their  value  from  the  con- 
tract price  of  the  same.  That  It  devolves 
upon  the  plaintiffs  to  make  out  their  case 
by  a  preponderance  of  evidence.  There 
was  a  verdict  and  judgment  for  the  plain- 
tiffs.   Defendant  appealed. 

K.  Eliaa  and  T.  F.  Davidson,  for  apiral- 
lant. 

Merrimon,  C.  J.,  {after  stating  tbe  facta 
aa  above.)  The  statute  (Acts  1887,  e.  412) 
authorizes  the  incorporation  ot  "savings 
banks  in  the  manner  already  provided  for 
the  formation  of  other  corporations, "  etc. 
The  general  statute  (Code,  §§  677-682) 
prescribes  bow  corporations,  with  certain 
specified  exemptions,  may  be  formed,  and 
it  is,  among  other  things,  expressly  pro- 
vided that  copies  of  the  letters  of  Incor- 
poration,  "certified  by  the  clerk  of  the  so* 
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I>erior  court  of  the  coanty  where  the  same 
are  recorded,  Hhall  in  all  eases  be  admlaRl" 
ble  In  evidence,  and  the  letters  aforesaid 
shall  In  all  Jndlclal  proceedings  be  deemed 
prim  a  fiicle  eTldence  of  the  complete  or- 
ganixation  and  incorporation  of  the  com- 
pauy  purporting^  thereby  to  bare  been  es- 
tablished." The  statute  thus  makes  the 
letters  prima  ta/sie  evidence  of  the  incorpo- 
ration of  the  company,  and  its  organiza- 
tion ;  and  also  a  certitled  copy  of  the  let- 
ters, as  recorded,  likewise  evidence  In  all 
cases.  State  v.  Abemathy,  94  N.  C.  546. 
The  court,  therefore,  properly  received  in 
evidence  the  certified  copy  of  the  letters  o( 
incorporation,  and  instructed  the  Jary 
that  the  same  was  prima  facie  evidence  of 
the  incorporation  and  organisation  of  the 
defendant.  There  was  evidence  that  war- 
ranted the  instractions  given  the  Jury, 
and  the  defendant  could  not  complain  of 
them.  The  defendant  ordered  the  goods, 
and  they  were  prepared  as  directed,  and 
thus,  In  their  nature,  were  useful  only  for 
Its  purposes.  It  could  not,  after  they 
were  so  pnipared,  without  any  lawful  ex- 
cuse, be  allowed  to  refuse  to  receive  them ; 
and  no  such  excuse  was  shown.  The  evi- 
dence went  to  prove  that  the  defendant 
ordered  the  goods;  that  they  were  mano- 
factnred  as  directed:  that  they  could  be 
useful  only  to  the  defendant.  There  wan 
no  evidence  of  fraud,  so  far  as  appears,  as 
■aggested  by  the  instructions  asked  for  by 
the  defendant.    Judgment  affirmed. 
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lawmnme  Court  cf  Nnrth,  Carolina.   April  88, 

1891.) 

'Wnxs — CoHBTsnonoK  —  Fowsbs  ow  Exboutob— 

Division  ox  Propbrtt. 

1.  Ttetator  at  the  same  time  executed  a  deed 
of  gift  and  a  will  disposinv  of  all  his  property  to 
his  children.  By  his  deed  ne  gave  at  the  time  of 
its  ezecutlon  to  each  of  his  children  in  eqaal 
amounts  part  of  his  personal  property  on  condi- 
tions eziiressed  therein,  taking  a  reoeipt  reciting 
that  th^  received  the  property  on  such  condi- 
tions. The  deed  provided  that  testator's  chil- 
dren should  share  equally  in  his  propwty,  speoi- 
fylng  terms  and  conditions  affecting  the  different 
shures,  and  provided  that  his  exeontor  should 
take  receipts  similar  to  that  taken  by  him.  The 
will  recited  that  in  the  event  of  testator's  death 
without  further  distribution  of  the  remainder  of 
his  estate  It  should  be  the  basis  of  the  final  dis- 
tribution, and  appointed  his  son  T.  executor,  who 
was  "tally  charged  with  the  duty  and  authority 
ot  catxylng  out  the  purposes  and  intent  expressed 
in  it,  viz.,  a  distrioution  of  equal  portions  of 
my  remaining  property  to  each  of  my  children  or 
their  lineal  nelrs,  with  same  oonditlons  annexed 
as  expressed  In  n^  deed  of  gift,  and  taken  here- 
with, and  take  reoeipt  therefor  of  like  tenor  and 
manner  as  those  bearing  even  date  with  these 
presents."  It  further  provided  that  property 
not  easily  parceled  out  in  equal  portions  should 
be  sold  at  public  auction,  and  the  proceeds  di- 
vided among  his  children,  but  that  at  such  sale 
his  executor  should  have  the  same  right  to  pur- 
chase as  the  rest  of  his  children.  Held,  that  the 
division  and  sale  mcst  be  made  t^  the  executor, 
it  being  for  him  in  the  ezeroise  of  his  sound  dis- 
cretion to  determine  what  ijaroperty  oould  be 
easily  parceled  out. 

2.  In  oase  of  an  actual  division,  the  devisee 
or  leastee  would  take  under  the  will,  and  it 
would  be  sufficient  for  the  executor  to  execute  a 

Ssper  under  his  hand  and  seal  specifyinfr  the 
ivision  naade  and  the  allotment,  making  appro- 


priate reference  to  the  will  and  his  power  there- 
under, such  writing  to  be  proved  and  registered 
as  in  the  case  of  deeds. 

8.  In  case  any  of  the  property  was  sold  the 
executor  should  execute  a  deed  to  the  purchaser, 
with  reference  to  the  will,  and  his  power  there- 
under. 

4.  In  oase  any  of  the  devisees  purchased,  the 
executor  should  in  like  maimer  execute  a  deed 
to  him. 

5.  The  executor  should,  in  case  of  a  division 
of  the  property  or  the  proceeds,  teke  receipts 
from  the  devisees  in  substance  and  form  as  re- 
ferred to  in  the  will,  which  should  be  filed. 

6.  The  executor,  in  dividing  the  property, 
should  set  apart  a  share  for  himself  equal  with 
the  shares  of  the  others ;  should  execute  a  writ- 
ing that  in  suoh  division  his  share  had  been  al- 
lotted to  him,  which  should  be  proven  and  re- 
corded; and  he  should  also  take  and  file  his  own 
reoeipt  for  his  share. 

7.  Under  the  provision  of  the  will  oontalned 
in  the  deed  of  gift  that  in  oase  any  of  testator's 
children  shall  have  issue  which  shall  reach  ma- 
Joritv  then  the  gift  to  them  shall  vest  in  sucL 
children  absolutolv,  "released  and  discharged 
from  all  terms,  limltetions,  and  provisions  herein 
Imposed, "  the  receipt  from  a  devisee  or  legatee 
having  issue  of  age  need  not  spooify  the  terms, 
conditions,  and  limitations  otherwise  required, 
but  should  recite  the  arrival  of  such  issue  at  ma- 
]ori^. 

Appeal  from  superior  court.  Buncombe 
county;  Brown,  Judge. 

It  appears  that  William  Johnston  died 
in  the  county  of  Buncombe  on  the  iiOth 
day  of  iSeptember,  1890,  leaving  a  last  will 
and  testament,  which  was  duly  proven, 
and  the  plaintiff  qualified  as  executor 
thereof.  The  following  is  so  much  of  this 
will  as  need  be  reported :  "  In  the  event  of 
my  death  without  other  and  further  dis- 
tribution of  the  remainder  of  my  estate,  it 
is  my  wish  and  desire  that  this  paper 
writing  be  taken  ao  in  effect  and  purpose 
my  lust  will  and  testament,  and  the  basis 
of  the  final  distribution  of  my  effects;  and 
to  that  eud  I  hereby  appoint  ray  sou, 
Thomas  D.  Johnston,  my  executor,  who 
is  hereby  fully  charged  with  the  duty  and 
unthority  of  carrying  out  the  purposes 
and  intent  expressed  in  it,  vis.,  a  distribu- 
tion ot  equal  portions  of  my  remaining 
property  to  each  of  my  children  or  their 
lineal  heirs,  with  same  conditions  annexed 
as  expressed  in  my  deed  of  gift  now  about 
to  be  .made,  and  taking  herewith,  and 
takereceipt  therefor  of  like  tenor  and  man- 
ner as  those  bearing  eren  date  with  these 
preHents.  And  In  regard  to  property  not 
easily  parceled  out  and  assessed  in  equal 
portions,  whether  the  same  be  lands  or 
stock,  real  or  pergonal  property,  it  is  my 
direction  that  the  same  be  sold  at  public 
auction  to  the  highest  bidder  for  cash,  or 
on  time,  duly  advertising  the  time,  place, 
terms,  etc. ;  and,  after  deducting  the  nec- 
essary expenses  and  his  reasonable  commis- 
sion, divide  the  proceeds  equally  among 
my  children  or  their  lineal  heirs  as  herein 
directed.  But  at  said  sale  the  saJd  Thom- 
as D.  Johnston  is  not  to  be  debarred  from 
becoming  a  purchaser  on  account  of  his 
executorship,  but  is  to  be  on  equal  foot- 
ing in  regard  thereto  with  the  rest  of  my 
children ;  my  purpoRO  being  not  only  to 
secure  equality  In  distribution  of  my  effects 
among  my  children  according  to  the 
terms  and  limitations  and  conditions  ex- 
pressed in  my  said  deed  of  gift,  but  also  to 
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hedge  them  in  with  safeguards againat  the 
contingency  of  litigation ;  it  being  an  ex- 
pressed condition  of  this  and  earhbestow- 
ment  that  the  recipient  in  receiving  tho 
same  recognizes  the  validity  and  effect  uf 
this  paper  writing  as  my  last  will  and 
testament,  and  thereby  expressly  pledges 
their  acquiescence  and  assent  to  the  pru- 
"  visions  and  conditions  thereof,  both  now 
and  ever  hereafter.  In  testimony  where- 
of I  have  hereunto  set  my  hand  and  seal 
this  18th  day  of  September,  A.  D.  1885. 
[Signed]    Wm.  Johnston.    [Seal.] " 

The  devisees  and  legatees  of  this  will 
each  contends  for  a  different  interpreta- 
tlou  of  some  of  its  material  provisions, 
and  Insist  upon  different  views  of  the  pow- 
ers of  the  executor  to  be  exercised  In  the 
administration  of  the  estate.  The  latter 
brings  this  action  against  the  former,  and 
asks  the  court  to  Interpret  the  will,  and 
particularly  to  advise  and  direct  him  as 
TO  his  duties  in  the  following  specified  re- 
spects: "(11)  That  the  plaintiff  by  this 
action  desires  to  obtain  from  the  court  its 
advice,  direction,  and  opinion  in  constru- 
ing said  will,  and  as  to  his  duty  thereun- 
der, and  especially  in  the  following  partic- 
ulars: ritvt.  Whether  by  the  terms  of  said 
will  he  should  divide  or  partition  among 
the  devisees  and  legatees  mentioned  therein 
tnesald  real  estate, or  any  part  thereof.and. 
If  so,  should  he  assign  the  value  of  the  sev- 
eral parts,  and  whether  said  will  vests  in 
him  a  discretion  as  to  which  part  should 
be  divided  by  metes  and  bounds  and  which 
part  should  be  sold.  Second.  That  If  the 
cotirt  shall  be  of  tbeoplnlon  that  anypart 
should  be  divided  among  the  snld  devisees 
and  legatees,  would  It  be  the  duty  of  the 
plaintiff,  as  executor,  to  make  such  divis- 
ion, and  to  execute  deeds  to  the  devisees 
for  their  several  allotments,  or  would  they 
each  take  as  purchasers  under  said  will 
simply?  Third.  That,  If  the  court  be  of 
tbeoplnlon  that  the  plaintiff  should  exe- 
cute deeds  as  aforesaid,  should  the  deeds 
so  executed  contain  the  conditions  and 
limitations  annexed  to  the  property  by 
the  provisions  of  said  will?  Fourth.  If 
tho  court  be  of  the  opinion  that  the  plain- 
tiff should  execute  deeds  with  said  condi- 
tions and  limitations  as  aforesaid,  how 
would  the  plaintiff  take  title  usont;  of  said 
devisees  under  the  will?  Fifth.  That  if 
the  said  real  estate,  In  the  opinion  of  the 
court,  should  be  sold  as  a  whole  or  in 
part,  provided  in  plaintiff's  judgment  the 
same  cannot  be  divided  by  metes  and 
bounds  without  prejudice  to  the  parties 
In  interest,  should  the  plaintiff  execute 
deed  In  fees-simple  to  the  purchasers,  free 
from  all  conditions  and  limitations  con- 
tained In  said  will,  and  divide  the  proceeds 
of  said  sale,  taking  from  the  said  legatees 
and  devisees  their  receipt,  with  such  con- 
ditions and  limitallons  expressed  therein, 
and  of  the  same  tenor  and  in  like  manner, 
as  was  taken  from  said  devisees  and  lega- 
tees by  testator  in  receipt  dated  18th  day 
of  September,  1885,  as  per  copy  herewith 
annexed,  marked  Exhibit  B?  Sixth.  If. 
in  the  opinion  of  the  court,  the  said  real 
estate  or  any  part  thereof  should  be  sold 
for  division  under  said  will,  and  any  of 
the  said  legatees  and  devisees  sbonid  pur- 
chase at  said  sale,  should  the  plaintiff,  as 


executor,  execute  to  them  deeds  in  fee-sim- 
ple without  theconditionsnnd  limitations 
expressed'  therein?  Seventh.  That  the 
plaintiff  is  willing  and  ready  to  do  and 
perform  any  and  all  of  the  opinions  and 
directions  of  the  court  in  the  premises, 
and  prays  that  the  court  will  advise  and 
direct  him  in  each  and  every  one  of  the 
particulars  above  stated,  and  in  such  other 
particulars  as  to  the  court  may  seem 
proper  in  construing  said  will." 

Upon  the  facts  admitted  the  court  gave 
judgment,  whereof  the  folio  wingis  a  copy : 
"  Upon  these  facts  the  court  Is  of  opinion 
and  adjudges  as  follows:  (1)  That  Thom- 
as D.  Johnston  is  vested  witli  the  power, 
and  it  is  his  duty,  as  executor,  to  divide 
the  real  and  personal  estate  devised  and 
bequeathed  in  said  will  equally  among  the 
said  devisees  and  legatees  whenever  in  his 
judgment  such  estate  can  be  easily  par- 
celed out  and  assessed  In  equal  portions. 
But  whenever  In  his  judgment  any  of  said 
real  or  personal  estate  cannot  be  easily 
parceled  out  and  assessed  In  equal  por- 
tions, the  said  executor  is  authorized,  and 
it  Is  his  duty,  to  sell  the  same  in  the  man- 
ner directed  In  said  will.  (2)  That  It  Is 
the  duty  of  said  executor  to  make  such 
division,  or  cause  the  same  to  be  made  un- 
der his  supervision.  In  such  manner  as  will 
best  conduce  to  perfect  equality  of  divis- 
ion as  nearly  as  possible.  That  any  allot- 
ment of  such  real  estate  should  be  in  writ- 
ing under  the  hand  and  seal  of  said  Thom- 
as D.  Johnston,  which  refers  to  the  will 
under  which  It  Is  made,  and  designates  and 
allots  to  every  devisee  hisorberpartof  the 
real  estate  actually  divided  In  severalty, 
and  states  tlie  cash  value  fixed  upon  such 
real  estate  ns  isin  it  allotted  as  of  the  time 
of  the  death  of  the  testator,  but  contains 
no  conditions,  limitations,  or  restrictions; 
and  this  writing  shall  be  duly  proved  or 
acknowledged  and  registered  In  snld  coun- 
ty as  deeds  are  ordinarily  proved  or  ac- 
knowledged and  registered  in  said  county 
according  to  law.  (3)  In  making  such 
division  or  allotment,  or  division  and  al- 
lotment, the  executor  shall  take,  signed 
by  every  devisee  and  legutee,  six  receipts 
of  like  tenor  with  tliat  mentioned  in  find- 
ings of  fact  No.  4,  for  the  amount  of  the 
value  of  the  real  and  personal  estate  so  to 
such  devisees  and  legatees,  respectively, 
allotted,  as  fixed  by  said  executor  In  mak- 
ing such  division  or  allotment,  or  division 
and  allotment,  as  aforesaid,  as  by  said 
will  directed,  which  receipts  shall  contain 
the  conditions  and  stipulations  set  forth 
specifically  In  said  will.  At  any  sale  of 
said  real  or  personal  estate,  or  any  part  • 
thereof,  made  by  said  executor  for  (ilvislon 
as  aforesaid,  any  of  said  devisees  and  lega- 
tees may  become  a  purchaser,  and  take 
such  property  or  estate  so  purchased  as 
would  any  other  person,  not  a  devisee  or 
legatee  as  aforesaid,  who  should  purchase 
at  said  sale.  (4)  That  the  plaintiff  execu- 
tor pay  tho  costs  of  this  action,  to  be 
taxed  by  the  clerk  of  this  court. " 

F.  A.  Soadley,  for  appellants.  George  A. 
Shuford,  for  appellee. 

Merrimon,  C.  J.,  (after  stating  the  facta 
as  above.)  The  will  before  us  to  be  Inter- 
preted Is  peculiar  in  its  form  and  the  meth- 
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od  ot  the  disposition  of  the  testator's  large 
estate.  He  first  devised  a  scheme  ot  divis- 
ion of  hla  property,  both  real  and  personal, 
amont;  his  children,  which  is  embodied  in 
what  he  styles  "  my  [bis]  deed  of  gift, " 
whicb  was  executed  at  the  same  time  he 
executed  his  will,  and  is  particalarly  refer- 
red to  In  and  made  part  of  it.  By  this  deed 
he  gave  at  the  time  of  its  execution  to 
each  of  his  children  in  equal  amounts  con- 
siderable' parts  of  his  personal  property, 
opon  terms,  conditions,  and  limitatlous 
exprPHsed  therein,  and  took  from  tnem  a 
receipt  therefor,  joint  and  several  in  its 
form,  in  which  they  recite  that  they  re- 
spectively received  the  property  upon  such 
terms,  conditions,  and  limitations  as  are 
recited  in  the  deed.  As  to  fnrther  future 
dispositions  of  property  to  his  children,  to 
talce  effect  in  his  life-time  or  after  bis 
death,  except  as  to  "such  legacies,  be- 
quests, and  devises  as  I  [he]  mny  make  by 
a  last  win  and  testament  untitr  different 
limitations  and  conditions,"  he  directs 
that  they  shall  be  made  and  received  by 
them  "npon  the  express  provisions  and 
conditions  that  the  same  shull  be  held  by 
my  [his]  said  children,  and  each  of  them, 
in  their  own  names,  respectively ;  and  that 
all  OSes,  changes,  and  investments  of  the 
principal  of  the  same  shall  be  made  in 
their  own  names,  respectively,"  etc.  This 
deed  provides  and  directs  much  in  detail, 
that  the  testator's  children  shall  severally 
share  eqnally  his  property,  and  how  they 
shall  receive,  have,  own,  and  enjoy  the 
same:  and  it  specifies  certain  terras,  con- 
ditions, and  limitations  affecting  the  sev- 
eral shares.  In  it  the  testator  directs  his 
executor  to  take  receipts  for  the  property 
so  bequeathed  and  devised  "  of  like  tenor 
and  manner"  with  that  taken  by  himself, 
above  mentioned.  The  deed  above  re- 
ferred to  is  clearly  made  a  material  and 
substantial  part  of  the  testator's  will. 
He  refers  to  It  in  the  first  paragraph  there- 
of as  **  my  [bis]  deed  of  gift  now  about  to 
be  made  and  taking  [taken]  herewith," 
etc.  Indeed,  the  will  would  bo  incomplete 
without  it.  In  the  first  clause  of  his  will 
be  declares  that  "in  the  event  of  my  death 
without  other  and  further  distribution  of 
the  remainder  of  ray  estate  it  is  my  wish 
and  desire  that  this  paper  writing  be 
taken  as  in  eltect  and  purpose  my  last  will 
and  testament,  and  the  basis  of  the  final 
distriliution  of  my  effects;  and  to  that  end 
I  hereby  appoint  my  son,  Thomas  D. 
Johnston,  my  executor,  who  is  hereby 
fully  charged  with  the  doty  and  authority 
of  carrying  out  the  purposes  and  Intent 
expressed  in  it,  viz.,  a  distribution  of  equal 
portions  of  my  remaining  property  to  each 
of  my  children  or  their  lineal  heirs,  with 
the  same  conditions  annexed  as  expressed 
in  my  deed  of  gift  now  about  to  be  made, 
and  taking  herewith,  and  take  receipt 
therefor  of  like  tenor  and  manner  as  those 
bearing  even  date  with  these  presents. " 
The  deed  thus  constituting  part  of  the  will 
must  be  so  Interpreted  in  all  pertinent  re- 
spects, and  have  due  weight  and  force  in 
fixing  the  disposition  of  the  property  and 
determining  the  powers  ot  the  executor. 
Slier  v.  Dorsett,  12  S.  E.  Rep.  986,  decided 
at  this  term.  The  testator  disposes  of  hla 
whole  property  exclnslvely  to  his  children. 


He  gives  to  no  one  of  them  any  particular 
property,  but  plainly  directs  that  the 
whole,  both  real  and  personal,  shall  be  di- 
vided equally  among  them.  At  thetlmebe 
executed  the  will  and  that  part  of  it  called 
the  "deed  of  gift"  he  gave  each  of  them  an 
equal  amount  of  personal  property,  and, 
keeping  In  view  his  purpose  of  just  equal- 
ity, he  directs  "a  distribution  of  equal  por- 
tions of  my  remaining  property  to  each  ot 
my  [his]  children  or  their  lineal  heirs, 
with  same  conditions  annexed  as  expressed 
in  my  deed  of  gift, "  etc.  Indeed,  the  whole 
will  manifests  a  deep  affection  for  all  his 
children  alike,  and  a  settled  purpose  that 
they  shall  in  equal  measure  share  his 
bounty. 

It  appears  that  the  testator  at  the  time 
of  his  death  had  large  and  valuable  real 
estate,  consisting  of  city  lots,  mountain 
land,  undivided  fractional  mineral  Inter- 
ests In  large  tracts  of  land,  and  that  an 
actual  division  of  all  of  them  cannot  be 
made  among  the  devisees  without  preju- 
dice to  all  or  some  of  them.  He  did  not 
devise  particular  tracts  or  parcels  of  land 
to  any  ot  his  children,  nor  did  he  give  any 
one  or  more  of  them  specific  legacies. 
He  devised  and  bequeathed  the  whole  of 
his  property,  both  real  and  personal,  as 
a  whole,  to  be  equally  divided  among 
them ;  and  a  chief  purpose  he  had  in  view 
was  equality  in  thedivision,  made  in  such 
way  as  would  most  certainly  promote 
the  interests  of  all.  Hence  he  made  his 
dispositions  ot  his  property,  both  real  and 
personal,  very  general,  and  the  "basis  of 
the  final  distribution  of"  the  Harae;  and 
hence,  too,  he  "fully  charged  [his  execu- 
tor] with  tlie  duty  and  authority  ot  car- 
rying out  the  purposes  and  intent  ex- 
pressed in"  his  will, — that  is,  "a  distribu- 
tion of  equal  portion  ot  my  [his]  remaining 
property  to  each  of  my  [his]  children  or 
their  lineal  heirs,"  etc.  He  did  not  deter- 
mine that  his  property,  real  and  personal, 
other  than  money,  could  and  should  be 
actually  divided  among  his  children  at  all 
events;  he  Intentionally  left  that  to  be 
determined  after  bis  death.  He  thought 
parts  otit  (parts  of  the  land,  stocks,  and 
other  personal  property)  might  be  actu- 
ally divided,  and  to  th«  advantage  of  his 
children.  In  such  case,  when  it  can  be 
done,  it  is  made  the  duty  of  the  executor 
to  make  such  division  ;  otherwise  he  is  re- 
quired to  sell  the  property,  real  or  person- 
al, and  turn  the  same  into  a  cash  fund  for 
such  division.  If  it  should  turn  out  for 
any  cause  that  such  actual  division  can- 
not be  made,  that  It  would  the  better 
promote  the  interests  of  the  devitsees  and 
legatees  to  turn  the  whole  property  into 
a  cash  fund  for  division,  then  and  in  that 
case  it  will  be  the  duty  of  the  executor  to 
sell  the  whole  for  such  purpose.  It  was 
therefore  the  testator  said  in  general 
terras :  "  And  in  regard  to  property  not 
easily  parceled  out  and  assessed  in  equal 
portions,  whether  the  same  be  lands  or 
stock  or  personal  property,  it  is  my  direc- 
tion that  the  same  be  sold  at  public  auc- 
tion, "  etc.  It  is  expressly  made  the  duty 
of  the  executor  to  carry  "  out  the  purposes 
and  intent  expressed  in"  the  will,— to  dis- 
tribute the  property,  both  real  and  per- 
sonal, embraced  by  it.    It  Is  very  obvious 
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that  the  testator  bad  great  cunfidence  in 
the  ability,  Integrity,  and  good  Judgment 
ofhlB  son,  Thomas,  and  bis  fltoeas  to  be 
the  executor  of  his  will.  He  fully  charges 
him  with  the  "duty  and  authority  of  car- 
rying out  the  purposes  and  intent  ex- 
pressed in  it,  Tlz.,  a  distribution  of  equal 
portions  of  my  remaining  property  to  each 
of  my  children, "  etc.  He  Is  "fully  charged 
with  the  duty  and  authority"  to  effectu- 
ate such  purpose.  It  is  his  duty  to  make 
the  division,  and  he  has  full  authority  to 
that  end;  and  when  In  good  faith  he  has 
made  it,  it  will  be  eRectual.  Thus,  it  the 
land,  or  parts  of  it,  can  be  divided,  he 
mast  make  the  divlBlon,  and  so  also  as  to 
the  personal  property.  It  such  actual  di- 
vision cannot  be  made,  "parceled  out 
and  assessed  In  equal  portions, "  then  he 
should  sell  the  property  as  directed,  turn 
the  same  into  a  cash  fund,  and  divide  the 
same.  It  is  his  duty  in  making  such  di- 
vision to  assess  the  value  and  allot  the 
property  to  the  devisees  and  legatees.  He 
may  call  to  bis  aid  the  experience  and  ob- 
servation of  others  it  he  shall  see  flt  to  do 
BO,  but  the  division  and  allotment  mnst 
be  his  own.  His  Judgment  and  action 
roust  prevail.  Moreover,  he  is  made  the 
judge  of  what  property  cannot  for  any 
cause  be  "easily  parceled  out  and  assessed 
in  equal  portions. "  As  to  this,  he  should 
exercise  a  sound,  not  an  arbitrary,  discre- 
tion. 

In  case  of  snch  actual  division  of  the 
property,  real  or  personal,  or  any  part  of 
it,  the  devisee  or  legatee  will  take  and 
have  title  unrier  and  by  virtue  of  the  will ; 
and  hence  it  will  be  sufficient  for  the  exec- 
utor to  execute  a  paper  writing  under  his 
hand  and  seal,  specifying  the  division 
made,  and  the  allotment  of  the  same  in  sev- 
eralty, to  the  particular  devisee  or  legatee, 
making  appropriate  reference  to  the  will, 
and  his  power  as  executor  under  the  same. 
Such  paper  writing  should  be  duly  proven 
and  registered,  as  in  case  of  deeds  required 
to  be  registered.  Moreover,  the  executor 
should  take  from  the  devisees  and  lega- 
tees, in  case  of  such  division,  a  receipt  in 
substance  and  form  snch  as  that  men- 
tioned and  referred  to  in  the  will.  In  case 
the  property  or  any  part  of  it  shall  be 
sold,  the  sale  should  be  made  strictly  as 
directed  by  the  will,  and  the  executor 
should  execute  to  the  purchaser  a  proper 
deed  conveying  the  absolute  title  to  the 
purchaser.  The  deed  should  appropriate- 
ly refer  to  the  will  and  the  power  of  the 
executor  to  sell  the  property  and  make 
title  therefor.  In  case  the  devisees,  or  any 
of  them,  shall  purchase  property  at  such 
sale,  the  executor  should  execute  to  him 
a  proper  deed  for  the  property  so  pur- 
chased by  him,  just  as  if  he  were  not  such 
devisee.  He  should  take  a  receipt  from 
such  devisee  for  his  part  of  the  fund  divid- 
ed, when  the  division  shall  be  made.  It  is 
very  apparent  that  the  testator  did  not 
intend  to  put  the  executor  at  any  disad- 
vantage, but  on  a  footing  equal  with  the 
other  devisees  and  legatees.  No  special 
provision  is  made  'or  ascertaining  and  al- 
lotting the  share  of  the  executor.  Hence, 
in  the  absence  of  such  provision,  in  divid- 
ing the  property,  whether  real  or  person- 
al, he  should  set  apart  a,  share  tor  himself 


equal  with  the  shares,  respectively,  of  the 
other  devisees  or  legatees,  and  should 
execute  a  paper  writing  under  his  band 
and  seal,  to  the  effect  that  in  such  division 
his  share  had  been  allotted  to  him,  aud 
the  same  should  be  proven  and  registered. 
Thus  the  evidence  of  snch  division  and  al- 
lotment would  be  established  and  made 
perpetual.  Furthermore,  the  executor 
should  execute  a  "receipt"— a  paper  writ- 
ing—in all  respects  like  the  receipts  he  la 
required  to  take  from  the  other  devisees 
and  legatees,  reciting  In  the  face  thereof 
that  he  had  received  his  share  or  some 
part  thereof  of  the  estate  of  the  testator, 
and  such  paper  should  be  filed  In  theclerk's 
office  with  the  other  papers  and  records 
of  the  estate.  These  receipts  should  be 
carefully  preserved,  as  they  may  become 
important  in  an  action  or  actions  to  en- 
force the  conditions  and  limitations  there- 
in specified.  It  is  expressly  provided  in 
that  part  of  the  will  specifying  the  terms, 
conditions,  and  limitation^  of  the  devises 
and  bequests  as  follows:  "And  In  case 
any  or  either  of  my  said  children  shall 
have  any  issue  which  shall  arrive  at  the 
age  of  twenty-one  years,  whether  in  the 
life-time  or  after  the  death  or  deaths  ot 
each  of  my  said  children,  then  the  gifts 
and  advancements  herein  made  to  such  of 
my  said  children,  respectively,  or  which 
may  come  to  them  on  any  future  distribu- 
tion of  my  estate,  shall  vest  in  such  of  my 
said  children,  respectivelj,  or  in  their  re- 
spective lineal  heirs  per  stirpes,  absolute- 
ly, and  released  and  discharged  from  all  the 
terms,  limitations,  and  provisions  herein 
imposed."  When,  therefore,  it  appears  to 
the  executor  that  one  of  the  devisees  and 
legatees  has  issue  that  has  so  arrived  at 
the  age  of  21  years,  the  receipt  required 
need  not  specify  such  terms,  conditions, 
and  limitations,  but  thesemaybe  omitted. 
It  should,  however,  specify  particularly 
that  such  Issue  had  arrived  at  that  age, 
thus  suggesting  the  reason  tor  such  omis- 
sion. This  action  is  brought  by  the  exec- 
utor simply  to  obtain  the  advice  and  di- 
rection of  the  court  as  to  his  duties  under 
the  will.  We  are  not  called  upon,  nor 
would  it  be  proper  for  the  court  below  or 
for  us,  to  express  any  opinion  as  to  the 
rights  of  any  party  claiming  under  the 
will  who  is  a  party  to  the  action.  The 
purpose  of  the  action  is  not  to  litigate, 
settle,  and  determine  the  rights  of  parties. 
The  advice  and  direction  given  by  the 
court  below,  so  far  as  it  extended,  was 
substantially  correct,  and  we  approve 
and  affirm  the  same.  It  should,  however, 
have  given  the  additional  advice  and  di- 
rection Indicated  in  thlq  opinion,  and  it 
will  amend  and  enlarge  its  entry  so  as  to 
embrace  the  same.  To  that  end  let  this 
opinion  be  certified  to  the  superior  court. 
It  is  so  ordered. 


ao8  N.-c.  eos) 
Patterson  et  a/,  v.  Oooch  et  al. 
(SupremeCourtQfNorthCaroUna.   Mays,  1891.) 

ICuuuBD  Woman— Ukubkb  or  a  Fibm— Justice's 
Court. 
1.  Where  suit  la  brought  ttgalDst  a  firm  before 
a  lOBtloe  of  the  peace,  and  after  appeal  to  the 
superior  coort  it  appears  that  the  defendants  are 
husband  and  wife,  the  action  oannot  ho  main- 
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tallied,  since  the  Jnstlce  could  hare  ao  jurlsdlo- 
tioo  of  a  feme  covert. 

2.  Where  it  is  not  shown  that  roods  purchased 
h7  a  firm  of  which  a  feme  covert  Is  a  member  are 
sUll  in  the  possession  of  the  firm,  or  of  the  feme, 
when  an  action  for  the  price  is  brought,  the  prin- 
ciple that  it  would  he  a  fraud  to  permit  her  to  re- 
tain the  goods  and  set  up  her  coverture  as  a  de- 
fense does  not  apply. 

Appeal  from  snperior  court,  Granville 
county;  Boykin,  Jud^e. 

Plaintiffs  brought  two  actions  before  a 
Jostice  of  the  peace  against  the  defendants 
A.  L.  Qoocb  and  B.  C.  Goocb,  composlnK 
the  flrm  of  A.  L.  Gooch  &  Co.  Defendants 
did  not  appear  at  the  trials  except  by 
counsel,  and  judgments  were  rendered 
against  them,  from  which  they  after- 
wards appealed  to  the  saperlor  court,  and 
defendant  £.  C.  Gooch  gave  an  undertak- 
ing to  stay  execution  on  appeal.  In  the 
snperior  court  a  Jury  trial  was  waived, 
and  butb  cases  were  tried  as  one  by  con- 
sent of  parties.  Plaintiffs  proved  their 
claims,  and  that,  when  the  constable  went 
tolevy  the  executions  obtained  on  his  ]udg- 
nientti  upon  the  stock  of  goods  of  the  de- 
fendants, they  were  claimed  by  defendant 
E.  C.  Goovh,  and  then  introduced  the  fol- 
lowing correspondence:  " Baltimore, Oct. 
8, 1889.  Mr.  A.  L.  Gooch,  Dabney,  N.  C— 
Dear  Sir:  We  respectfully  ask  yon  to 
make  a  statement  of  your  financial  condi- 
tion by  answering  the  questions  on  the 
other  side  as  a  basis  of  credit  for  any  pres- 
ent or  future  transaction  you  may  have 
with  us.  Patterson,  Rknbhaw  &  Co.  Re- 
ceived Oct.  11,  1889."  The  questions  and 
answers  on  the  other  side  were  answered 
entirely  by  A,  L.  Gooch.  there  being  no 
evidence  that  E.  C.  Gooch  knew  anything 
about  them.  Plaintiffs  alsu  prove  that 
this  statement  had  been  made  and  deliv- 
ered to  plaintiffs  by  defendant  A.  L.  Goocb, 
and  that  the  goods,  the  price  of  which 
was  here  sued  for,  were  sold  to  defendants 
on  the  faith  of  this  statement,  and  rested 
his  case.  The  defendants'  counsel  then 
stated  that  they  would  make  no  objec- 
tion to  Judgments  being  entered  against 
A.  L.  Gooch,  but  offered  to  show  that  de- 
fendant E.  C.  Gooch  was  a  married  wo- 
man, the  wife  of  A.  L.  Gooch.  Plaintiffs 
objected  to  this  evidence  because  the  plea 
of  coverture,  not  having  been  set  up  in  the 
justice's  court,  ought  not  to  be  allowed 
to  be  set  up  in  the  superior  court;  but  the 
court  admitted  the  plea  and  received  the 
evidence  and  plalntlBs  excepted.  Defend- 
ants then  proved  that  A.  L.  Gooch  and  B. 
C.  Gooch,  were  husband  and  wife,  and 
were  so  on  and  since  October  S,  1889. 
Plaintiffs  insisted  that,  the  defendants  be- 
ing husband  and  wife,  and  partners  In 
trade,  the  husband  was,  as  partner,  the 
agent  of  the  wife,  and  as  such  agent  and 
partner  had  power  to  bind  her,  and  that 
the  letter  to  plaintiffs  was  such  written 
consent  to  her  entering  into  the  contract 
as  the  statute  law  requires;  that  it  would 
be  a  fraud  npon  creditors  to  allow  h?r, 
after  such  representations  on  the  part  of 
ber  husband,— plainly  implying  that  she 
was  either  a  man  or  a  feme  sole,— tm 
set  op  the  defense  of  zoverture;  that 
the  statutes  and  law  against  a  feme 
eovert  binding  herself,  and  against  her 
b^ng  saed  in  the  court  of  a  Justice  of  the 


peaee,  do  not  apply  to  a  case  like  the 
present,  where  she  Is  engaged  with  her 
husband  as  a  partner  in  trade,  and  when 
sued  on  a  debt  contracted  by  repreeenta^ 
tions  that  she  was  a  man  or  feme  aole. 
The  court  ruled  that  the  action  could  not 
be  maintained  against  defendant  E.  C. 
Gooch  on  account  of  her  coverture,  and 
plaintiffs  appeal. 

T.  T.  Hicks,  for  appellants.  A.  W.  Gra^ 
bam,  for  appellees. 

Clark,  J.  The  plaintiffs  contend  that 
the  statement  set  out  in  tne  record  Is  In 
effect  a  written  consent  on  the  part  of  the 
husband,  and,  the  nature  of  the  contract 
being  such  as  necessarily  to  Imply  a  charge 
uiK>n  the  wife's  personal  estate,  that  the 
ibme  defendant  Is  liable,  by  virtue  of  the 
Code,  §  1826.  We  need  not  decide  how  that 
may  be,  tor,  if  we  concede  that  it  is  so,  the 
remsdy  cannot  be  sought  in  a  court  of  a 
Justice  of  the  peace.  Dougherty  v.  Sprin- 
kle. 88  N.  C.  SOO;  Farthing  v.  Shields,  106 
N.  C.  289,  10  S.  E.  Rep.  998.  The  cases  cit- 
ed by  the  appellants  In  support  of  their  po- 
sition that  it  was  In  the  discretion  of  the 
court  below  to  allow  or  refuse  the  plea 
of  coverture  because  not  made  at  the  first 
term— Neville  v.  Pope,  96  N.  C,  346,  and 
Vtck  V.  Pot»e,  81  N.  C.  22— only  go  to  the 
extent  that  after  Judgment  it  is  too  late 
for  the  coverture  to  be  set  up,  unless  there 
has  been  excusable  neglect,  mistake,  fraud, 
or  the  like.  Nor  will  the  principle  laid 
down  in  Bums  v.  McGregor,  90  N.  C.  226, 
that  It  would  be  a  fraud  to  let  the feoie de- 
fendant keep  the  goods  and  set  up  the  de- 
fense of  coverture  against  an  action  for 
the  recovery  of  the  price  of  them, avail  the 
plaintiff,  for  it  is  not  shown  that  the  feme 
defendant  or  the  flrm  of  which  she  Is  a 
member  now  has  In  possession  any  of  the 
goods  for  the  price  of  which  this  action  is 
brought,  nor  is  this  an  action  of  claim  and 
delivery  for  the  specific  goods.  It  was 
competent  for  the  judge  to  refuse  to  dis- 
miss the  appeal.  Marsh  v.  Cohen,  68  N.  C. 
243;  Richardson  v.  Railroad,  82  N.  C.  343. 

No  error. 

(108  N.  C.  54a 

MiTOHBLL  et  al.  y.  Mitchell  et  at. 
(Supreme  Cvurt  of  North  CaroUna.  Hay  5, 1891.) 

DBBD— COXSTRDOTION. 

A  deed  providing  that  "in  consideration 
that  he,  the  said  J.,  is  to  live  with  me,  the  said 
M.,  and  take  care  of  me,  the  said  M.,  and  my 
wife,  Sally,  so  long  as  we  both  lire,  and  that  I, 
the  said  M.,  doth  give  to  the  said  J.  all  of  the 
tract  of  land  whereon  I  now  live,  at  my  death, 
oontaiDinK,  •  •  •  and  that  I,  the  said  M.,  do 
hereby  warrant  and  defend  the  right  and  title  of 
said  land  to  J.  and  his  helni,  forever,  against 
the  claims  of  all  persons  whatsoever, "  will  be  so 
construed  that  the  words,  "his  heirs,  forever," 
In  the  warranty,  will  be  held  to  operate  both  to 
pass  a  remainder  in  fee  and  define  the  extent  of 
the  warranty. 

This  is  a  petition  for  partition  sent  up 
from  the  clerk.  A  trial  by  jury  having 
been  waived  by  consent,  the  case  was 
heard  upon  facts  agreed,  at  November 
term,  1890,  of  thesuperiorcourt  of  Granville 
county,  belore  James  C.  MacBak,  Judge. 
"It  Is  agreed  thot,  If  the  presiding  judge 
shall  construe  the  said  deed  to  convey  a 
title  In  fee-simple  to  Jack  E.  Mitchell,  the 
Judgment  shall  be  for  the  aetendants  that 
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tbey  are  seised  as  set  out  In  the  answer. 
II  the  court  shall  bold  that,  by  virtue  of 
said  deed,  the  grantee  took  only  a  life- 
estate  in  the  land,  the  petitioners  are  ten- 
ants in  coramon  with  defendants,  and  en- 
titled to  partition,  or  a  sale  for  partition, 
as  may  be  proper. "  Judgment  for  defend- 
ants.   Plaintiffs  appealed. 

J.  W.  Gratiam,  for  appellants.  John  TV. 
Bays,  for  appellees. 

Avert,  J.,  (after  stating  the  facts  as 
above.)  'The  material  portion  of  th.e 
deed  brought  before  us  for  construction  by 
this  appeal  is  as  follows :  "  This  indenture, " 
etc,  "  wltnesseth  that,  for  and  in  consider- 
ntlon  that  he,  the  said  Jack  E.  Mitchell,  ia 
to  livfl  with  me,  the  said  John  Mitchell, 
and  take  care  of  me,  the  said  .Tohn  Mitch- 
ell, and  ray  wife,  Sally,  so  long  as  we  both 
live,  and  that  I,  the  said  John  Mitchell, 
doth  give  to  the  said  Jack  £.  Mitchell  all 
of  tbe  tract  of  land  whereon  I  now  live  at 
my  death,  containing  one  hundred  and 
sixty-nine  acres,  and  that  I,  tbe  Raid  John 
Mitchell,  do  hereby  warrant  and  defend 
tbe  right  and  title  of  said  land  to  Jack  E. 
Mitchell,  and  his  heirs,  forever,  agnlnst  the 
claims  of  all  persons  whatsoever. "  "The 
courts,  in  order  to  carry  out  the  intentipn 
of  tlie  grantor,  where  it  could  be  gathered 
from  the  face  of  a  deed,  have,  in  a  libi-nil 
spirit,  construed  conveyances  as  passing 
an  estate  of  Inheritance,  In  all  cases, 
where  the  word 'heirs*  was  joined  as  a 
qualification  to  tbe  name  or  designation 
of  the  bargainee,  even  in  the  clause  of  war- 
ranty, or  where  the  covenant  of  warran- 
ty was  confused  with  the  premises  or  Aa- 
beadinn,  it  by  a  transposition  of  it,  or 
by  making  a  parenthesis,  or  in  any  way 
disregarding  punctuation,  the  word 
'heirs' could  be  made  to  qualify  the  apt 
words  of  conve.vance  In  the  premises,  or 
the  words  'to  have  and  to  hold,' etc.,  in 
the  habendum  and  teDendHm,evon  though 
It  was  made  thereby  to  do  double  duty 
as  a  part  of  the  covenant  of  warranty 
aiso."  Anderson  v.  Logan,  105  N.  C.  266, 
11  S.  E.  Rep.  301 :  Wlnborne  v.  Downing, 
105  N.  O.  20, 10  S.  E.  Rep.  888;  Vickers  v. 
Leigh,  104  N.  C.  257, 10  S.  E.  Rep.  308.  Tbe 
words"bi8  hel rs, forever, "  used  in  the  con- 
nection in  which  the.y  oi-cur.  bring  the 
deed  within  the  principle  stated,  and  will 
be  construed  as  operating  both  to  pass 
tbe  remainder  In  fee  and  to  define  the  ex- 
tent of  the  warranty.  Anderson  v.  Lo- 
gan, supra.  The  judgment  of  the  court 
below  is  affirmed. 


(108  N.  c.  no 

Plkmmonb  v.  Sotjtbrrn  Imp  Co. 
(•Supreme  Comt  of  North  Carolina.  May  6, 1891. ) 
Ameitdmbnt  or  Process— Wrbk  Appeal  Lies. 

1.  The  power  of  amendment  of  pleadings, 
process,  ana  proceedinfcs,  given  to  the  trial  cuurt 
by  Code  N.  C.  §  273,  will  not  enable  It  to  bring 
in  a  new  party  defendant  without  its  consent, 
except  b;  the  issue  and  service  of  an  amended 
summons,  and  where  thi  summons  commands  the 
sheriff  to  summon  "B.,  president  of  the  Southern 
Improvement  Co.,"  and  it  was  so  served,  the 
added  words  are  merely  descHptio  personce,  and 
B.  alone  is  summoned ;  and  an  amendment  strik- 
lug  out  the  words  "B.,  president  of, "  will  not 
have  the  effect  to  make  tbe  improvement  com- 
pany a  defendant. 


2.  No  appeal  lies  from  the  denial  of  a  motion 
to  dismiss  an  action. 

Appeal  from  superior  court,  Madison 
county ;  WBiTiiKBB,  Judge. 

F.  A.  Sondlejr  and  T.  i*'.  Davidson,  for 
appellant. 

Oi^ARK,  J.  The  summons  commanded 
tbe  sheriff  to  summon  "A.  U.  Bronson, 
president  of  the  Southern  Improvement 
Co., "  and  it  was  so  served.  This  is  legally 
a  summons  and  service  only  upon  A.  H. 
Bronson  Individually.  The  superadded 
words,  "president  of  the  Southern  Im- 
provement Co.,"  were  a  mere  livscrlptio 
personie,  ae  would  be  the  words  "Jr. "  or 
"Sr.,"  or  the  addition  of  words  identify- 
ing a  party  by  the  place  of  his  residence 
and  the  like.  Code,  §  273,  gives  the  court 
very  great  powers  of  amendment  over 
pleadings,  process,  and  proceedings,  "  by 
adding  or  striking  out  the  name  of  a  par- 
ty, "etc.  It  was  competent  for  the  court 
below  to  amend  the  summons  so  as  to 
make  the  Southern  Improvement  Compa- 
ny cither  an  additional  party  defendant, 
or  have  substituted  it  as  sole  party  de- 
fendant by  at  the  same  time  striking  out 
tbe  name  of  "A.  H.  Bronson,  president," 
etc. ;  but  It  could  not  bring  the  Southern 
Improvement  Company  In  as  a  party  de- 
fendant to  the  action  without  Its  consent 
(either  expressed  or  by  entering  a  general 
appearance)  except  by  causing  the  amend- 
ed summons  to  be  served  upon  It.  The 
service  of  summons,  issued  against  "A.  H. 
Bronson,  president,"  etc.,  was  not  a  serv- 
ice upon  the  corporation,  and  It  cannot. 
In  this  short-hand  manner,  by  amendment, 
be  brought  Into  court  without  service  of 
process.  Young  v.  Rollins,  90  N.  C.  13^. 
When  additional  parties  plaintiff  are 
made,  or  there  Is  a  substitution  of  parties 
plaintiff,  no  summons  Issues,  because  the 
plaintiff  is  the  moving  party,  and  cometi 
IntcF  court  voluntarily.  Reynolds  v. 
Smathcrs,  87  N.  C.24;  Jarrett  v.  Gibbs.lO? 
N.  C.  303, 12  S.  E.  Rep.  272.  If  he  objects, 
and  is  a  necessary  party,  he  is  made  a  do- 
fendant.  Code,  §  185.  No  summons  was 
dii*ected  to  Issue  against  tbe  corporation, 
and,  the  amendment  of  the  summons  not 
having  the  effect  to  make  it  a  party  with- 
out service  of  process,  the  company,  by 
counsel  appearing  specially  lor  the  pur- 
poses of  the  motion  only,  moved  todlHuiiss 
the  proceedings  as  to  the  Southern  Im- 
provement Company.  The  court  refused 
the  motion,  and  th«  said  company  ap- 
pealed. It  Is  settled  that  no  appeal  Ilea 
from  a  refusal  to  dismiss  an  action.-  Mitch- 
ell V.  Kilbnrn,  74  N.  C.  483;  Foster  v.  Pen- 
ry,  77  N.  C.  160;  Crawley  v.  Woodfin,  78  N. 
C.  4.  The  appellant  might  have  properly 
treated  all  subsequent  proceedings  as  a 
nullity  till  served  vvlth  process,  or  it  may 
be  that  leave  may  still  be  granted  to  Issue 
against  it  upon  the  amended  summons. 

Appeal  dismissed. 


a08  N.  C.  648) 

Hekxdon  et  al.  v.  .^tna  Ins.  Co. 

(Supreme  Court  of  North  Carolina.  May  5, 1S91. ) 

&EUOVAI.  or  Causes  —  Ambndmbmt  op  Appuoa.- 

TioN— Res  ADjumoATA. 

Where  an  application  for  removal  to  the 

federal  court  has  been  denied  on  the  ground  that 
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the  aUegations  therein  as  to  the  citizenship  of 
the  parties  were  insiifflcient,  the  court  below 
ml^bt  in  its  discretion  have  allowed  an  amend- 
ment at  the  proper  time,  hut  after  an  appeal  from 
the  order  of^  denial,  and  an  afOrmance  by  ihe 
sapreme  court,  the  matter  has  become  res  adju- 
dicata,  although  it  was  an  Interlocutory  or  inci- . 
dental  order,  and  an  amendment  cannot  be  al- 
lowed. 

Appeal  from  superior  court,  Durham 
coanty ;  E.  T.  Boykin,  Jndge. 

The  defeudant  filed  its  petition  in  the 
action  witliln  the  time  allowed  by  law, 
praying  that  the  same  be  removed  to  the 
circuit  court  of  the  United  StateR  in  and 
for  the  western  district  of  North  Carolina, 
as  allowed  by  law  in  appropriate  caBes. 
That  petition  failed  to  allege,  and  It  did 
not  appear,  that  one  of  the  plaintittH  was 
a  citizen  of  this  state,  that  the  others 
werp  citizpuH  of  another  state,  and  the 
defendant  was  a  citizen  of  a  third  and 
different  state,  at  the  time  the  action  be- 
gan, and  the  application  was  denied. 
Uerndon  v.  Insurance  Co.,  107  N.  C.  191, 
12  S.  E.  Rep.  240.  Thereupon  the  defend- 
ant excepted,  and  appealed  to  this  court, 
and  the  latter  affirmed  the  Judgment  ol 
the  court  below.  Thereafter,  and  at  the. 
last  ^erm  of  the  superior  court,  the  defend- 
ant moved  upon  affidavit  "that  it  be  al- 
lowed to  amend  its  petition  to  remove  this 
action  to  the  United  States  court,  which 
has  been  heretofore  filed  herein,"  etc.,  so 
as  to  allege  such  diverse  citizenship  at  the 
time  the  action  began.  The  court  refused 
this  motion,  "not  as  matter  of  discretion, 
bat  on  the  ground  that  It  Is  too  late  to 
amend,  the  defendant  having  heretofore 
filed  ItB  answer  herein. "  From  the  order 
of  the  court  refusing  to  allow  the  amend- 
ment thedefendant  appealed  to  this  court. 

J.  W.  Hinsdale  and  ./.  M.  Manning,  for 
appellant.  Fuller  &  Fuller  and  J.  W.  Gra- 
ham, for  appellees. 

Mbrbimo.n,  C.  J.,  (after  atatiag  the  facta 
us  above.)  No  doubt  the  court  below 
might,  in  its  discretion, have  allowed  such 
amendment  as  that  prayed  for, if  a  proper 
motion  fur  the  purpose  had  been  made  in 
apt  time;  but  it  is  questionable  whether 
Bnch  motion  could  have  been  allowed  aft- 
er the  laDse  of  the  time  within  which  ap- 
plication might  be  made  to  remove  the 
cose  to  the  circuit  court  of  the  United 
States.  We  need  not,  however,  decide 
bow  this  might  be,  because  the  applica- 
tion to  Bo  remove  the  case  was  denied,  the 
defendant  appealed  to  this  court  from  the 
order  of  denial,  and  the  latter  court 
affirmed  the  order.  Thus  the  application 
was  ended,  became  rea  adjudicata,  and  the 
court  below  had  no  authority  to  set  the 
order  of  denial  affirmed  aside,  or  at  all  In- 
terefere  with  it,  or  allow  such  amendment 
as  that  asked  tor  and  denied  upon  the 
ground  that  the  motion  came  "  too  late, 
thedefendant  having  heretofore  filed  its 
answer. "  This  denial  does  not  properly 
rest  upon  the  ground  thus  assigned,  but 
upon  the  other  ground  above  indicated. 
Nor  does  the  fact  that  the  order  so  ap- 
pealed from  and  afilrmed  by  this  court 
was  to  be  treated  as  interlocutory  or  inci- 
dental at  all  alter  the  case.  The  applica- 
tion wan  ended  by  a  regular  and  orderly 
adjudication  which  was,  as  to  it,  final. 


Jones  V.  Thome,  80  N.  C.  72;  Boulhac  ▼. 
Brown,  87  N.  C.  1;  Pasour  v.  LIneberger, 
90  N.C.  159;  Wilson  v.  LIneberger,  82  N. 
C.  412;  Moore  v. Grant,  92  N.C. 816;  Wlngo 
V.  Hooper,  98  N.  G.  482,  4  S.  E.  Rep.  463; 
Dobson  V.  Simonton,  100  N.  C.  66,  0  S.  £. 
Bep.  369;  White  v.  Butcher,  97  N.  C.  7,  2  S. 
£.  Rep.  59.  If  it  be  grapted  that  the  de- 
fendant could  have  made  a  fresh  applica- 
tion to  remove  the  case,  it  did  not  do  so ; 
and,  if  it  had  done  so,  the  application  could 
not  have  been  allowed,  because  it  would 
have  been  made  too  late, — ^not  within  the 
time  such  applications  might  be  made. 
Order  affirmed. 


Statb  v.  Hall. 


(108  N.  C.  776) 


(Supreme  Cowrt  of  North  Carolina.  May  6, 1891. ) 

FOBGBBT — EVIDENCB — SENTENCE. 

1.  Under  indictment  charging  the  forgery  of 
an  order  upon  another  for  goods,  the  essential 
element  of  the  offense  is  that  there  was  an  in- 
tent to  defraud,  and  evidence  of  the  presentation 
of  the  order  to  the  partner  of  the  person  on 
whom  it  is  drawn,  and  the  delivery  of  the  goods 
by  him,  will  not  amount  to  a  variance,  but  is 
ample  evidence  of  such  Intent. 

a.  Under  an  indictment  consisting  of  two 
counts,  where  there  was  no  instruction  refused 
or  exception  taicen  to  the  charge  as  to  one  of 
them,  and  there  was  a  general  verdict  of  guilty 
on  both  counts,  and  but  one  sentence  imposed, 
the  law  will  apply  it  to  the  verdict  upon  the 
count  to  which  no  exception  was  assigned. 

8.  Mistrials  and  severances  being  within  the 
discretion  of  the  trial  judge,  it  was  not  error, 
wnere  two  defendants  were  jointly  indicted  and 
tried,  and  one  only  convicted,  to  malce  a  mis- 
trial as  to  the  other,  and  try  him  alone  at  the 
next  term. 

4.  Though  the  order  in  question  is  not  such 
as  to  be  the  subject  of  forgery  at  common  law, 
yet  if  the  indictment  is  good  for  a  misdemeanor 
at  common  law,  and  the  sentence  imposed  is 
within  the  limit  authorized  by  Code  M.  C.  i  1097, 
for  offenses  committed  with  intent  to  defraud,  t^e 
judgment  will  not  be  disturbed. 

Appeal  from  superior  court,  Stanley 
county;  Bynum,  Judge. 

The  defendant  and  one  Freeman  were 
Indicted  at  fall  term,  1S89,  for  forgery  of 
the  following  paper  writing:  "Mr.  Miller, 
pleas  send  me  3  gals,  whiskey  I  will  send 
yon  the  money  Dolpb  Shaver.  Dec.  the 
24th  1888. "  There  were  two  connts  in  the 
bill  of  indictment, — the  first  charging  the 
forgery  with  intent  to  defraud  Miller,  and 
the  second  with  intent  to  defraud  Shaver. 
At  spring  terra,  1890,  the  defendants  were 
put  upon  their  trial.  The  defendant  Free- 
man was  convicted,  but,  the  jury  having 
failed  to  agree  upon  a  verdict  as  to  the  de- 
fendant Hall,  the  court  directed  a  mis- 
trial as  to  him.  At  fall  term,  1890,  he  was 
again  placed  on  trial.  It  was  in  evidence 
that  Miller  and  one  Basinger  were  part- 
ners distilling  and  selling  liquor:  that  the 
order  set  out  in  the  bill  was  fraudulently 
signed  by  said  Hall  without  the  authority 
o^  Shaver;  that  it  was  presented  at  the 
place  of  business  of  Miller  &  Basinger  to 
Basinger  by  said  Freeman,  who  obtained 
the  liquor  on  it,  and  delivered  it  subse- 
quently to  Hall.  The  other  facts  are  not 
set  out,  as  there  was  no  exception  taken 
to  the  evidence.  The  defendant  asked  the 
following  instructions:  (1)  That  there 
is  a  variance  between  the  allegations  con- 
tained in  the  bill  of  Indictment  and  the 
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proof,  in  that  the  bill  of  Indictment  alleges 
that  the  order  alleged  to  be  a  forgery  was 
made  with  an  Intent  to  defraud  Manuel 
Miller,  while  the  proof  showed  that  the 
whlBky  was  obtained  from  James  Basln- 
ger.  (2)  That  there  Is  no  proof  that  any 
whisky  was  obtained  on  the  order  from 
Miller.  The  court  refused  the  Instructions 
asked,  and  In  lieu  thereof  charged  the  jary 
that.  If  they  found  the  fact  to  be  that  Mil- 
ler and  Baslnger  were  partners  In  Kowan 
county,  and  that  defendant.  In  Stanley 
county,  signed  the  order  as  set  forth  In  the 
bill  of  Indictment,  the  charge  In  the  bill  to 
defraud  Miller  would  be  sustained  by  this 
proof,  if  Baslnger  filled  the  order  believing 
It  to  have  been  signed  by  Shaver.  To  this 
defendant  excepted,  and  also  to  the  re- 
fusal to  give  the  special  Instructions  asked. 
Verdict  of  guilty.  Judgment.  Appeal  by 
defendant. 

Batebelor  &  Devereux,  for  appellant. 
The  Attorney  Genera!,  for  the  State. 

Clabk,  J.,  (after  stating  the  facts  aa 
above.)  To  constitute  forgery, It  is  essen- 
tial that  thei-e  is  an  intent  to  defraud.  It 
is  not  essential  that  any  one  be  actually 
defrauded,  or  that  any  act  be  done  other 
than  the  fraudulent  making  or  altering  of 
the  writing.  The  forgery  of  the  order  up- 
on Miller,  and  Its  presentation  to  his  part- 
ner, was  evidence  ample  of  the  Intent  to 
defraud.  State  v.  Lane, SON. C. 407;  Statn 
V.  Morgan,  2  Dev.  &  B. 848.  It  was  imma- 
terial whether  .Miller  himself,  or  Baslnger 
for  blm,  as  his  partner,  filled  the  order,  or, 
indeed,  whether  the  order  waa  filled  at  all 
or  not.    This  Is  not  an  indictment  for  ob- 

'  tainlng  goods  under  false  pretenses.  In- 
deed, upon  an  allegation  of  an  intent  to 
defraud  A.,  It  is  not  a  variance  to  show 
an  attempt  to  defraud  A.  and  B.  1  Whart. 
Crim.  Law,  71.S,  743a.  And  in  fact  it  was 
not  necessary  to  allege  the  name  of  any 

■  person  or  corporation  Intended  to  be  de- 
frauded. Code,  §1191.  Besides,  there  was 
DO  instruction  refused  or  exception  taken 
to  thecharge  as  to  the  second  count.  The 
alleged  errors  were  clearly  such  as  could 
not  have  affected  the  verdict  on  thesecond 
count.  There  being  a  general  verdict  of 
guilty  on  both  counts,  and  but  one  sen- 
tence imposed,  the  law  will  apply  it  to  the 
verdict  upon  the  count  to  which  no  excep- 
tion was  assigned.  State  v.  Toole,  106 
N.  C.  736. 11  S.  E.  Bep.  168.  The  defendant 
moves  here  In  arrest  of  Judgment  (1)  be- 
cause, having  been  indicted  Jointly  with 
Freeman,  who  was  found  guilty  at  the 
former  term,  it  was  error  to  make  a  mis- 
trial as  to  the  defendant,  and  try  him 
alone  at  the  next  term.  Mistrials  (except 
in  capital  cases)  and  severances  are  mat- 
ters within  the  discretion  of  the  trial 
Judge.  We  see,  therefore,  nothing  to  re- 
view in  the  course  pursued  here.  When 
several  defendants  are  indicted  Jointly,  it 
is  not  unusual  to  try  one  or  more,  and 
issue  capiases  for  others  not  taken,  or,  it 
taken,  there  may  be  a  continuance  as  to 
some  of  the  defendants  tor  cause.  Be- 
sides, there  was  no  exception  at  the  time, 
and  It  is  too  late  to  raise  this  exception 
after  verdict.  (2)  The  second  groun<l 
urged  in  arrest  of  Judgment  is  that  tl..i 
order  is  not  sneb  a  one  as  is  the  subject  of 


forg«i7  ander  the  atatate.  That  is  tme, 
but  the  indictment  is  good  for  misde- 
meanor at  common  law7  (State  v  Lamb, 
65  N.  C.  419;  State  v.  Leak,  80  N.  C.  403; 
State  V.  Covington,  94  N.  C.  913;)  and, 
being  an  offense  committed  with  intent 
to  defraud,  the  sentence  Imposed  is  witiiin 
the  limits  authorized  by  Code,  §  1097. 
There  is  no  error. 


_  a08  N.  C.  485) 

Oatlin  et  aJ.  v.  Harrbll  et  al. 
{Suvreme  Court  of  North,  CwroWna.  May  6, 1891.) 
Fbaud  and  Dbcbit— Etidenob. 
In  an  action  for  damages  for  fraud  and 
deceit  of  defendants  io  the  sale  of  land  to  plain- 
tiff, where  the  proof  was  that  the  defendants 
pointed  out  to  the  plaintiff  certain  comers  and 
line  trees  of  the  tract,  and  stated  that  it  had  been 
surveyed,  and  contained  115  acres,  and  some  of 
the  comers  and  line  trees  were  not  true  ones, 
but  there  was  nothing  to  show  that  defendants 
knew  that  they  were  not  the  true  ones,  or  that 
they  fraudulently  intended  to  deceive  plaintiff, 
or  that  the  lard  had  not  been  surveyea,  or  that 
it  did  not  contain  "116  acres,  more  or  less"  as 
specifled  in  the  deed,  the  plaintUE  was  properly 
nonsuited. . 

Appeal  from  superior  court,  Edgecombe 
county;  Whitakkr,  Judge. 

The  purpose  of  this  action  is  to  recover 
damages  occasioned  by  the  alleged  fraud 
and  deceit  of  the  defendants  perpetrated 
upon  the  feme  plaintiff  In  the  sale  to  her 
of  the  tract  of  land  mentioned  in  the 
complaint.  The  pleadings  raised  issues 
of  fact.  The  only  evidence  produced  on 
the  trial  was  as  follows:  "B.  H.  Gatlin, 
the  plaintiff:  Bought  land  from  John  U. 
Harreil,  the  defendant,  about  27th  of 
July,  1888,  before  the  time  he  was  to  see 
me  two  or  three  times  in  regard  to  it,  be 
described  the  land  to  me.  I  walked  down 
the  canal  with  him,  and  he  pointed  out  to 
me  a  corner  between  him  and  his  brother, 
Oeorge  Harreil.  He  said  the  other  comer 
was  a  pine  stump  on  the  road  near  an  old 
steam-mill.  Before  that  time  he  pointed 
out  two  trees — a  pine  and  a  raapl^— on 
the  line  between  him  and  Fred  Boyett. 
These  were  the  lines  of  the  land  he  sold 
me.  He  gave  me  an  obligation  to  make 
title  upon  payraent.ot  purchase  money,  and 
he  made  a  deed.  Before  deed  was  made 
be  also  showed  me  another  corner  on  the 
west  of  this  tract,  or,  in  other  words,  the 
corner  between  him  and  Boyett.  He  also 
showed  me  some  line  trees  between  him 
and  his  brother,  George,  the  comer  on  the 
road  from  Tarboro  to  Goose  Nest,  Boyett's 
land  on  the  south  of  this  corner,  land 
since  sold  to  me  by  Boyett  on  the  west. 
Be  said  the  tract  had  been  surveyed,  and 
contained  115  acres.  These  corners  and 
lines  pointed  out  to  me  were  not  the  true 
corners  and  lines,  except  the  line  on  east 
side  of  his  land  between  him  and  George 
Harreil.  Deed  from  John  H.  Harreil  and 
Martha  E.  Harreil  to  Penelope  E.  Gatlin, 
dated  2gth  August,  18K8,  Book  65,  p.  400, 
introduced.  Grant  of  640  acres  land,  John 
Smith,  dated  March  1,  1780,  introduced. 
Deed  from  John  Smith  to  Blake  B.  WIk- 
glns.dated  26th  January,  1785,  introduced. 
Deed  from  Blake  B.  Wiggins  and  wife  to 
John  Burnett,  19th  February.  17SS,  intro- 
duced.     Deed    from    John    Burnett  to 
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Thomas  Bryao.  28tb  September,  1805,  in- 
trodoced.  Deed  from  Jobn  Burnett  to 
Arthnr  Statun,  April,  1798,  Introduced. 
Deed  from  John  Burnett  to  Wm.  Jooea, 
Book  8,  p.  72.  Edgecombe  Record,  Intro- 
doced.  Here,  in  answer  to  a  question 
from  the  coart,  and  before  plaintiffs  had 
closed  their  case,  it  was  admitted  that  the 
deed  from  John  H.  Harrell  and  Martha  £. 
Barren  to  Penelope  £.  Gatlln,  dated  22d 
Aogast,  1888,  was  taken  by  grantees  In  ex- 
ecution ofprevlonseontracttoconveyland 
as  pointed  out  to  them  by  grantors.  It 
tbereopon  was  suggested  by  the  court  that 
plaintiffs  could  not  recover  In  this  action. 
The  plaintiffs  submitted  to  a  nonsuit,  and 
appealed  to  the  supreme  court." 

G.  M.  T.  Fountain,  for  appellants.  Gill- 
iam A  Son  aadJ.L.  Bridgets,  for  appellees. 

Ubrrimon,  G.  J.,  latter  stating  tbo  facta 
aa  above.)  The  gist,  and  largely  the  sub- 
stance, of  the  plaintiffs'  alleged  cause  of 
action  consists  in  the  false  and  fraudulent 
representations  of  the  defendants  to  the 
fcme  plaintiff,  in  which  she  confided,  and 
on  which  she  acted,  as  to  the  lines,  comer 
and  line  trees,  and  the  quantity  of  the 
tract  of  land  they  sold  and  conveyed  to 
ber  as  allured.  The  defendants.  In  their 
answer,  broadly  and  much  in  detail  denied 
the  material  allegations  of  the  complaint. 
No  question  was  raised  before  or  on  the 
trial  as  to  whether  the  plaintiffs  alleged 
or  sufficiently  alleged  a  good  cause  of 
action,  as  their  counsel  now  seems  to  sup- 
pose. The  nonsuit  was  not  founded  upon 
socb  ground,  certainly  so  far  as  appears. 
The  plaintiffs  produced  such  evidence  as 
they  coold  or  saw  fit  to  do,  and  tbere- 
opon the  court  intimated  the  opinion  that 
they  coald  not  recover,  and  they  submit- 
ted to  a  Judgment  of  nonsuit,  as  they 
might  do.  We  think  the  suggestion  of 
the  coart  was  well  founded.  The  whole 
of  tbe  evidence  accepted  as  trne  did  not 
in  any  reasonable  view  of  it  prove  the 
alleged  fraud  and  deceit.  The  proof  was 
that  tbe  defendants  pointed  out  to  the 
plaintiff  certain  comers  nnd  line  trees  and 
Ihies  of  tbe  tract  so  sold,  and  that  these, 
or  some  of  them,  were  not  tbe  true  ones; 
bat  there  Is  nothing  to  prove  that  the  de- 
fendants knew  that  they  were  not  tbe 
trne  ones,  nor  that  they  fraudulently  in- 
tended to  mislead,  deceive,  and  get  ad- 
TsntaKe  of  the  feme  plaintiff.  The  proof 
farther  was  that  the  defendants  "said  tbe 
tract  bad  been  surveyed,  and  contained 
one  bdbdred  and  fifteen  acres."  There 
was  nothingto  prove  that  it  had  not  been 
aarveyed,  or  that  It  did  not  contain  that 
quantity.  The  mere  fact  that  the  defend- 
ants pointed  ont  comers  and  lines  not  the 
true  ones  could  nut  of  itself  prove  fraud 
and  deceit,  especially  In  the  total  absence 
of  proof  that  the  tract  conveyed  did  not 
contain  tbe  quantity  of  land  specified  in 
the  de^  as  "containing  one  hundred  and 
fifteen  acres,  more  or  less.  **  Indeed,  there 
was  no  proof,  so  far  as  appears,  as  to  tbe 
qaantlty  of  land  the  defendants  contract- 
Mi  to  sell  to  the  ibme  plaintiff,  or  what 
quantity  they  conveyed,  otherwise  than 
as  shown  by  the  deed  put  in  evidence. 
There  was  no  proof  to  sustain  the  mate- 
rial allegations  of  tbe  complaint.    In  tbe 


absence  of  such  proof  it  is  obvious  tbe 
plaintiffs  could  not  recover,  and  tbe  court 
hence  properly  Intimated  that  they  could 
not.  There  must  be  probata  aa  well  as 
allegata.    Judgment  affirmed. 


Blacknali. 
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(Supreme  Court  of  North  Carolina.  Mays,  1881.) 

DSCBir— FBAODUI/BNT  RbPBBSKNTATION8  —  ESTOP- 
PSL. 

in  an  action  for  frandnlent  misrepresenta- 
tions in  the  sale  to  plaintiS  of  certain  shares  of 
corporate  stock,  a  written  agreement  of  the 
parties  wtis  put  in  evidence,  recixing  that  50 
per  cent  of  the  par  valae  had  iieen  pala  in  cash, 
and  25  per  cent,  by  a  declaration  of  dividend  out 
of  net  profits,  and  setting  out  the  alleged  finan- 
cial condition  of  tue  company,  and  providing 
that  the  trade  was  to  be  conditioned  npon  the 
representations  as  to  the  condition  of  the  busi- 
ness and  stock  of  said  company,  which  might  l>e 
verified  by  an  examination  of  its  affairs  by  an 
expert  book-keeper  of  plaintiff's  selection  and  at 
his  expense.  Held,  that  plaintifl's  right  to  re- 
cover upon  such  representations,  as  fraudulent,' 
is  not  concluded  by  his  failore  to  avail  himself 
of  the  right  to  maka  such  examination  through 
an  expert. 

Appeal  from  snperlor  conrt,  Durham 
county;  E.  T.  Boykin,  Judge. 

This  action  is  brought  tu  recover  dam- 
ages occasioned  by  the  false  and  fraudu- 
lent representations  of  the  defendants  to 
the  plain  tiff,  whereby  the  latter  was  inten- 
tionally misled  and  induced  to  buy  from 
the  defendants  certain  shares  of  the  cap- 
ital stock  of  no  value  of  a  corporation 
named,  and  in  consideration  thereof  to 
convey  to  the  defendants  his  tract  of  land 
of  great  value,  etc.  Having  In  view  the 
transactions  referred  to,  the  parties  exe- 
cuted a  paper  writing,  whereof  the  follow- 
ing is  a  copy:  "W.  H.Rowland  and  W. 
R.  Cooper  propose  to  sell,  and  W.  O. 
Blacknall  agrees  to  buy,  the  Interest  of 
said  Rowland  &  Cooper  in  fifty  shares  of 
the  capital  stock  of  the  Durham  Sash, 
Door  &  Blind  Manufacturing  Company. 
As  tbe  basis  of  the  proposition  and  accept- 
ance, it  is  represented  and  understood 
that  said  stock  is  of  tbe  par  value  of  fifty 
dollars  a  share;  that  fifty  per  cent,  of  the 
par  value  of  each  share  has  been  paid 
thereon  in  cash,  and  twenty-five  per  cent, 
of  the  par  value  thereof  has  been  paid  by 
a  declaration  of  dividend  out  of  the  net 
profits  of  the  business  and  operations  of 
the  company,  so  that  seventy-five  per  cent, 
of  tbe  par  value  of  the  stock  of  said  com- 
pany Is  now  legally  paid  up ;  thattbecom- 
gany  owes  for  machinery  $2,000,  for  lum- 
er  about  f ,  and  floating  debt  of 

$600  to  $700;  that  Its  assets  are  available 
and  in  good  condition,  and  exceed  its  lia- 
bilities by  $3,0OU;  that  Rowland  and  Coop- 
er will  be  able  to  legally  assign  said  stock 
or  Interest,  and  have  the  same  duly  trans- 
ferred on  the  company's  books,  to  said 
Blacknall.  In  exchange  for  said  stock  or 
Interest  said  Blacknall  is  to  convey  to  said 
Rowland  and  Cooper  and  their  heirs,  by 
good  and  sufficient  deed  in  fee-simple,  an 
unincumbered  title  to  28  acres  of  land  in 
Durham  county  adjoining  T.  B.  Lyon  on 
the  east,  N.  C.  R.  R.  Co.  on  tbe  south,  W. 
O.  Blacknall  on  the  west,  8.  J.  Hester  on 
the  north,  it  being  ]ust  east  of  tbe  80  acres 
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now  under  mort$;ase-  This  trade  Is  con- 
ditioned upon  the  representations  above 
as  to  condition  ol  busiuess  and  stuck  of 
said  company,  and  other  statements,  be- 
ing verified  upon  examination  of  its  affairs 
by  an  expert  boolc-keeper  of  Blacknall's 
selection,  and  at  Ills  expense,  and  upon 
the  condition  tliat  his  title  to  tlie  land 
named  above  Is  good.  Witness  ttie  signa- 
tures ot  W.  H.  Rowland  and  W.  R.  Coop- 
er and  W.  O.  Blacknai.l,  October  4th, 
1RS8."  The  defendants  denied  the  material 
allegations  ot  the  complaint.  On  the  trial 
the  plaintiff  put  In  evidence  the  paper  writ- 
ing above  set  forth,  and  much  other  evi- 
dence, oral  and  otherwise.  The  defend- 
ants also  Introduced  several  witnesses, 
who  were  examined.  "After  the  evidence 
had  closed,  and  one  of  the  plaintiff's  coun- 
sel and  two  of  the  defendants' counsel  had 
addressed  the  Jury,  bis  honor  stated  to 
plaintiff's  counsel  that,  as  the  plaintiff  had 
not  had  the  books  of  the  corporation  ex- 
amined by  an  expert  book-keeper,  he 
would  Instruct  the  ]urythat  the  plalutiR 
was  not  entitled  to  recover  upon  the  is- 
sues submitted  by  him  to  the  jury.  In 
deference  to  this  opinion  of  his  honor,  the 
plaintiff  submitted  to  a  Judgment  of  non- 
suit. Judgment  entered.  Plaintiff  ap- 
pealed to  supreme  court. " 

J.  S.  Manning,  for  appellant.  John  W. 
Orabam,  for  appellees. 

Mbrrimon,  C.  .T.,  {after  stating  the  facts 
as  above.)  The  cause  of  action  alleged 
In  the  complaint  consists,  in  substance,  of 
the  alleged  false  and  fraudulent  represen- 
tations of  the  defendants  made  to  the 
plaintiff  in  the  paper  writing,  a  copy  of 
which  is  set  forth  above,  and  otherwise,  as 
to  the  condition,  circumstances,  and  solv- 
ency of  the  corporation  therein  named, 
which  the  plaintiff  reasonably  believed  to 
be  true,  and  whereby  be  was  fraudulently 
misled  and  induced  to  buy  the  shares  of 
stock  mentioned  of  the  defendants  in  that 
corporation,  which  were  really  of  no  val- 
ue, and  to  convey  to  them  his  tract  of 
land  mentioned,  of  large  value;  and.  fur- 
ther, ot  the  false  and  fraudulent  warranty 
of  the  truth  of  sucli  representations  made 
by  the  defendants  to  the  plaintiff  as  addi- 
tional inducement  to  him  to  buy  such 
stock  of  no  value.  There  was  evidence  for 
the  plaintiff  on  the  trial  tending  to  prove 
that  the  representations  made  by  the  de- 
fendants to  him  in  the  paper  writing  and 
otherwise  were  not  true;  that  the  corpo- 
ration was  insolvent;  that  it  was  not 
prosperous, but  declining;  that  its  indebt- 
edness was  greater  and  its  resources  less 
than  represented;  that  the  dividend  men- 
tioned was  not  declared  out  of  the  net 
earnings  of  the  corporation,  and  that  the 
defendants  knew  these  facts;  that  they 
encouraged  and  induced  the  plaintiff  to 
believe  these  representations,  and  to  close 
the  proposed  transaction.  There  was  ev- 
idence for  the  defendants  tending  to  prove 
the  contrary.  In  this  state  of  the  case, 
the  presiding  Judge  said  "that,  as  the 
plaintiff  had  not  bad  the  books  of  the  cor- 
poration examined  by  an  expert  book- 
keeper, ha  would  instruct  the  Jury  that  the 
plaintiff  was  not  entitled  to  recover."  In 
this  there  is  error.    The  plaintiff  was  not 


concluded  by  the  fact  that  he  did  not  have 
such  examination  made.  He  was  not 
bound  to  verify  the  representations  made. 
He  might,  as  matter  of  caution, have  done 
so,  but  he  might  not  unreasonably  believe, 
rely,  and  act  upon  the  plain,  pertinent, 
and  material  statements  made  by  the  de- 
fendants to  him  in  the  paper  writing  and 
otherwise.  If  the  plaintiff  believed  them 
to  be  true,  and  acted  upon  them,  and  the 
defendants  knew  them  to  be  false,  and  ia- 
tendeJ  fraudulently  thereby  to  induce  the 
plaintiff  to  purchase  their  shares  of  stock, 
ol  no  value,  at  the  price  he  paid  for  them, 
he  might  recover,  notwithstanding  he  did 
not  cautiously  have  their  representations 
verified.  Such  verification  was  not  intend- 
ed for  the  benefit  of  the  defendants;  much 
less  was  it  intended  to  shield  or  relieve 
them  from  liability  forfraud  and  deceit  they 
might  perpetrate  upon  the  plaintiff.  The 
paper  writing,  and  particularly  the  last 
clause  of  It,  in  respect  to  the  verification  of 
its  statements,  might,  taken  In  connection 
with  other  evidence  favorable  to  the  de- 
fendants, be  evidence  ot  their  good  faith, 
and  going  to  prove  tliatthe  plaintiff  did 
not  rely  upon  their  representations;  but, 
on  the  other  hand,  the  same  might,  along 
with  other  evidence  favorable  to  the  plain- 
tiff, be  evidence  of  a  fraudulent  contriv- 
ance to  deceive  and  mislead  him.  Fraud 
Is  Protean  In  its  devices,  and  endless  in  its 
shifts  and  subterfuges.  What  is  evidence 
of  it  or  its  nliseuce  oftentimes  depends 
more  or  less  upon  the  conditions  of  mat- 
ters and  things  material  and  the  attend- 
ing circumstances.  In  one  aspect  of  the 
evldeniie  in  this  case,  accepted  as  true,  the 
material  representations  In  the  paper 
writing,  in  effect  made  to  the  plaintiff,  and 
other  like  representations  otherwise  made 
to  him  by  the  defendants,  were  grossly 
false,  and  so  withiu  their  knowledge;  and 
it  might  be  fairly  inferred, from  the  nature 
of  the  matter  aud  the  evidence,  that  the 
paper  writing,  and  particularly  the  last 
clause  of  It,  was  au  artful  shift  to  mislead 
and  deceive  the  plaintiff,  a  man  little  fa- 
miliar with  such  matters,  as  to  the  sincer- 
ity and  good  faith  of  the  defendants  in  re- 
spect to  the  proposed  sale  ot  the  shares  of 
stock  mentioned.  In  another  aspect  ot  it 
more  favorable  to  the  defendants,  the  pa- 
per writing,  and  especially  the  last  clause 
ot  it,  would  be  evidence  tending  to  show 
their  good  faith,  and  that  tbe  plaintiff,  in 
buying  the  shares  of  stock  and  the  sale  of 
his  land,  relied  upon  his  own  Judgment, 
and  Information  watbored  from  other 
sources  than  tbe  defendants.  If  the  de- 
fendants knew  that  tbe  representations 
made  by  them  in  the  paper  writing,  and 
otherwise,  as  In  evidence,  were  false,  as 
the  evidence— much  of  It— tended  to  prove, 
it  would  bo  most  unreasonable  to  infer 
that  they  intended  or  expectt>d  the  same 
to  be  verified  or  scrutinized.  On  the  other 
hand.  In  view  ot  parts  of  tbe  evidence,  the 
reasonable  and  just  Inference  would  be 
that  tbe  Inst  clause  ot  the  paper  writing 
was  inserted  to  simulate  great  talrness 
and  candor  on  the  part  of  tbe  defendants, 
and  thus  the  more  successfully  entrap, 
deceive,  and  mislead  the  plaintiff,  a  man, 
as  the  evidence  tended  to  show,  not  famil- 
iar with  such  matters.    Such  view  of  tbe 
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evidence  would  be  strengthened  by  the 
tact  that  the  rerlBcatiun  suegeBted  was 
to  be  made  by  an  expert  book-keeper  at 
the  expense  of  the  plaintiO.  Shrewd  men 
of  experience  might  think  and  expect  that 
a  man  of  small  experience,  after  such  flat- 
tering representations,  would  not  have 
sacb  verification  made  at  bis  own  cost. 
Hence  the  paper  writing,  including  the 
iast  clause  of  it,  was  simply  evidence;  it 
did  not  conclude  the  plaintiff,  as  tbe  court 
Intimated  it  did.  There  is  therefore  error. 
The  Judgment  ol  nonsuit  must  be  set 
aside,  and  the  case  disposed  of  according 
to  law.  To  that  end  let  this  opinion  be 
certified  to  the  superior  court.  It  is  so  or- 
dered. 


(87  Va,  TM)  ~~~~~~ 

Fredenheim  et  al.  v.  Robr  et  a/.i 

(Supreme  Court  of  Ajypeals  of  VtrgivAa.    April 

80,  1891.) 
COCBTS  OF  APPSAU— JUBISDICnOK  —  Injusotion 
— Api>ointmbnt  of  Rscsivbb. 
Code  Va.  t  84S8,  provides  that  when  »  oir- 
eait  or  corporation  ooort  or  judge  thereof  shall 
refuse  to  award  an  injunction,  a  copy  of  the  pro- 
ceedings in  court,  and  tbe  original  papers  pre- 
sented to  tbe  judge  in  vacation,  with  his  order 
of  refusal,  may  be  presented  to  a  judge  of  the 
court  of  appeals,  who  may  thereupon  award  an 
injunction.  In  an  action  to  set  aside  a  deed  oi 
trnst  an  order  was  granted  restraining  the  trus- 
tee from  selling  the  goods  therein  conveyed. 
Upon  the  trial  the- order  was  dissolved,  and  tbe 
prayer  for  the  appointment  of  a  receiver  denied. 
Upon  the  following  day  a  judge  of  this  court, 
upon  the  original  bill,  and  without  notice  to  de- 
fendants, granted  the  injunction  and  appointment 
of  a  receiver.  After  the  entry  of  this  order,  and 
in  the  absence  of  counsel  for  defendants,  a  judg- 
ment of  the  lower  court  granted  an  order  direct- 
ing the  sheriff  toput  the  receiver  in  possession 
of  the  property.  Held,  that  the  statute  confers 
no  authority  upon  a  judge  of  the  court  of  appeals 
to  reinstate  an  injunction  order  that  has  been 
dissolved  on  the  merita  in  the  lower  court,  and 
both  orders  are  void.  Laot  and  Bichakdson, 
tJ.,  dissenting. 

Appeal  from  chancery  conrt  of  Rich- 
mond. 

Jos.  CbrlBtlaa  and  E.  Y.  Cannon,  for  ap- 
pellants.   Pollard  A  Sands,  for  appellees. 

Fauntlebot,  J.  The  petition  of  M.  S. 
Fredenheim  and  Herman  Rosenberg,  trus- 
tee in  a  deed  of  trust  executed  by  the  said  M. 
8.  Fredenheim  on  the  27th  day  of  April, 
1S89,  complains  of  an  order  of  thechancery 
court  of  the  city  of  Richmond,  entered  on 
tbe  15tb  day  of  May,  18i)9,  and  the  order 
of  tbe  jodge  of  that  court,  entered  on  the 
21st  day  of  May,  ISSB,  in  a  chancery  suit 
pending  in  said  court.  In  which  Nathan 
Kohr,  Carl  Callman,  and  WlUiam  H.  Rob- 
ertson, and  others,  creditors  of  M.  S.  Fre- 
denbelm,  are  complainants  and  M.  S.  Fre- 
denheim and  others  are  defendants.  The 
bill  charges  that  Margaret  S.  Freden- 
heim, being  Indebted  to  the  complainants, 
with  intent  to  hinder,  delay,  and  defraud 
them  and  her  other  creditors,  on  the  27th 
of  April,  1889,  made  a  deed  of  conveyance 
of  all  her  stock  in  trade  to  one  H.  Rosen- 
berg, which  deed  was  duly  recorded  in  the 
clerk's  office  of  the  chancery  court  of  the 
city  of  Richmond,  and  an  official  copy 
thereof  Is  filed  as  an  exhibit  with  the  bill. 
Tbe  prayer  of  the  bill,  after  calling  for 
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answers  from  the  defendants,  Is  that  "the 
said  H.  Rosenberg,  trustee  as  aforesaid, 
Margaret  S.  Fredenheim,  and  A.  Freden> 
helm,  her  buaband,  acting  as  agent  for  tbe 
said  trustee,  may  be  enjoined  and  re- 
strained from  managing,  controlling,  or 
Belling  the  stock  of  goods  lately  owned  by 
the  said  M.  S.  Fredenheim,  at  her  store  at 
No.  113  East  Broad  street,  Richmond, 
Va. ;  that  a  receiver  may  be  forthwith  ap- 
pointed by  the  court  to  take  charge  ol  the 
said  stock  of  goods  and  the  other  proper- 
ty conveyed  by  the  said  deed  of  April  27, 
1889,  and,  after  due  advertisement,  sell  tbe 
same  upon  such  terms  as  may  be  pre- 
scribed by  the  conrt,  and  to  proceed  to 
collect,  without  delay,  the  notes  and  oth- 
er choses  in  action  conveyed  by  tbe  said 
deed ;  that  the  decree  of  the  court  may  be 
entered  declaring  null  and  void  tbe  said 
deed  of  April  27,  1889,  and  directing  tbe 
payment  of  tbe  debts  due  your  orator 
from  the  proceeds  realized  from  tbe  sale, 
etc.;  and  that  such  surplus  as  may  remain 
may  be  administered  under  and  by  direc- 
tion of  the  court,  through  a  receiver  to  be 
appointed  as  before  asked,"  etc.  This 
bill,  charging  fraud  and  collusion  of  fraud, 
and  prayingfor  an  injunction,  and  to  have 
tbe  deed  of  trust  of  April  27, 1889,  vacated 
for  fraud,  and  for  the  appointment  of  a 
receiver,  was  presented  to  Judge  Fitz- 
BUOH  In  the  chancery  court  of  Richmond 
city  on  the  7tb  day  of  May,  1889,  who  on 
that  day  granted  an  injunction  according 
to  the  prayer  ol  the  bill,  but  declared  in 
the  order  that  he  deemed  it  proper  that 
the  defendants  should  have  reasonable  no- 
tice of  the  time  and  place  of  moving  for 
the  appointment  of  receiver  as  prayed  for 
in  tbe  bill,  and  an  opportunity  to  move  to 
dissolve  tbe  Injunction  ;  and  this  accord- 
ingly took  place.  After  this  injunction 
bad  become  effectual,  tbe  defendants  filed 
their  answers,  denying  and  patting  in  is- 
sue all  the  material  allegations  of  the  bill. 
The  case  came  on  to  be  heard  on  the  14tta 
day  of  May,  1889,  upon  the  bill  and  an- 
swers, and  sundry  affidavits  and  counter- 
affidavits,  upon  due  notice  and  motion  to 
dissolve,  before  Judge  Wellfobd,  sitting 
In  the  chancery  court  in  the  absence  ol 
Judge  Fitzhugh.  who  had  left  the  city, 
and  was  fully  beard  upon  the  arguments 
of  counsel  upon  the  motion  to  dissolve  tbe 
injunction  and  to  appoint  a  receiver,  and 
for  no  other  purpose;  whereupon  a  decree 
was  entered  dissolving  the  injunction 
which  had  been  awarded  by  Judge  FiTl- 
BUOH  on  tbe  7th  of  May,  1889,  and  ex- 
pressly denying  tbe  prayer  of  the  bill  for 
the  appointment  of  a  receiver,  but  requir- 
ing thetrustee,  H.  Rosenberg,  to  execute  a 
bund,  with  approved  security,  In  the  pen- 
alty of  $10,OOU,  for  the  security  of  the  fund, 
and  for  the  faithful  discharge  of  his  trust, 
which  bond  was  accordiugly  promptly 
executed  by  the  said  trustee.  If  the  com- 
plainants In  the  bill  were  dissatisfied  oi 
aggrieved  by  this  order  of  the  chancellor 
dissolving  the  Injunction  and  denying  the 
prayer  of  the  bill  for  tbe  appointment  of 
areceiver,  their  plain  remedy,  as  prescribed 
by  section  S454,  Code  1887,  was  by  ap- 
peal or  by  application  to  the  ctauncelloi' 
for  a  rehearing  and  reinstatement  of  the 
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injanction  npon  notice  to  the  defendants, 
and  if  that  had  been  dented  they  could 
have  appealed  from  that  denial;  but  they 
neither  appealed  from  the  orderof  dlssolu- 
tion,nor  did  they  apply  for  a  rehearing  or 
reinstatement,  but  chose  to  present  the 
very  same  bill,  without  any  alteration 
or  new  matter,  and  without  notice  to  the 
defendants,  to  a  Judge  of  the  court  of  ap- 
peals, who,  by  his  order  of  the  15th  of 
May,  1S89,  addressed  to  the  clerk  of  the 
chantery  court  of  the  city  of  Richmond, 
awarded  the  injunction  according  to  the 
prayer  uf  the  bill,  which  had  been  dis- 
solved the  day  before  by  the  chancellor  of 
that  court  upon  full  hearing  and  argument 
ou  the  merits;  and,  on  the  motion  of  the 
complainants,  and  without  notice  to  the 
defendants,  and  in  their  absence,  and  in 
the  absence  of  their  counsel,  appointed 
one  8.  L.  Bloomberie,  as  "a  receiver  of  the 
chancery  court  of  the  city  of  Richmond, 
to  take  into  his  pussession  all  of  the  prop- 
erty mentioned  in  the  said  deed  of  the  27th 
of  April,  1889,  and  he  is  directed  to  take  an 
Inventory  as  to  other  stock  of  goods  at 
No.  113  East  Broad  street,  and  proceed  to 
«ell  the  same  for  cash,  as  provided  by  the 
terms  of  the  said  deed,  for  and  during  the 
period  of  sixty  days  from  the  date  of  said 
deed."  After  this  order  had  l)een  given 
and  duly  entered  in  the  order-book  of  the 
chancery  court  of  the  city  of  Richmond, 
the  complainant's  counsel  proceeded  to 
the  county  of  Fauquier,  where  Judge 
FiTZHCGH,  the  Judge  of  thechancery  court, 
was  sojourning  with  a  sick  family;  and, 
without  notice  to  the  defendants  or  their 
counsel,  and  in  the  nbeence  of  their  coun- 
sel, obtained  from  Judge  Fitzhugh  tliefol- 
lowing  order,  dated  May  21,  1889:  "It 
appearing  to  the  Judge  of  the  chancery 
court  of  the  city  of  Richmond,  in  vaca 
tion,  that  Sol.  L.  Bloomberg,  who  has 
been  duly  appointed  and  duly  qualifled 
as  receiver  in  thlscause,  has  made  applica- 
tion to  Herman  Rosenberg,  trustee  in  the 
deed  of  trust  from  M.  S.  Fredenheim  to 
him,  bearing  date  April  27, 188a,  for  pos- 
session of  the  store,  and  stock  of  goods 
therein,  situated  at  113  East  Broad  street, 
in  the  city  of  Ricbuioud,  and  that  said 
Rosenberg,  trustee,  has  refused  to  give 
possession  of  the  said  store,  and  to  turn 
over  the  said  stock  of  goods  therein  to 
the  said  Bloomlierg  as  such  receiver,  in 
accordance  with  the  order  herein  entered, 
it  is  therefore  ordered  by  the  said  Judge  in 
vacation  that  the  sheriff  of  this  city  do 
forthwith  proceed  to  put  the  said  iS.  Jj. 
Bloomberg,  receiver  as  aforesaid,  in  pos- 
session of  the  said  store  and  stock  of 
goods  situated  at  113  East  Broad  street, 
in  the  city  of  Richmond,  and  lately  occu- 
pied by  M.  H.  t^edenheim  as  a  millinery 
establishment.  Edward  H.  Fitzbuoh, 
Judge  of  Said  Court. "  From  these  orders 
of  the  chancery  court  of  the  city  of  Rich- 
mond tile  case  is  here  npon  appeiil. 

The  Jurisdiction  of  the  supreme  court  of 
appeals  and  of  the  Judges  thereof  is  fixed 
by  the  constitntlon  and  statute  law  of 
Virginia.  The  second  section  of  the  sixth 
article  of  the  constitution  of  the  state  pro- 
vides that  the  supreme  court  of  appeals 
uball  have  appellate  Jurisdiction  only,  ex- 


cept in  cases  of  habeas  corpus,  mandamua, 
and  prohibition:  and  the  statute  (section 
3438,  Code  1887,)  under  which  the  oi-der  of 
May  15, 1889,  awarding  the  injunction  and 
appointing  a  receiver,  according  to  the 
prayer  of  the  bill  in  this  case,  was  con- 
fessedly made,  is  as  follows:  "When  a  cir- 
cuit or  corporation  court,  or  a  judge  there- 
of, shall  refuse  to  award  an  injunction,  a 
copy  of  the  proceedings  in  court  and  the 
original  papers  presented  to  the  Judge  in 
vacation,  with  his  order  of  refusal,  may 
be  presented  to  a  Judge  of  the  court  of  ap- 
peals, who  may  thereupon  award  an  in- 
junction. "  This  statute  confers  no  orig- 
inal Jurisdiction  upon  one  of  the  Judges  of 
this  court  to  award  an  injunction,  except 
in  the  case  where  the  application  has  been 
made  first  to  a  Judge  of  an  inferior  court, 
either  in  term  or  in  vacation,  and  has  been 
refused.  See  the  cases  of  Mayo  v.  Haines, 
2  Munf.  423;  Webster  v.  Couch,  6  Rand. 
(Va.)  519;  Gilliam  v.  Allen.  1  Rand.  (Va.) 
416.  In  these  cases  this  court  has  held 
that  the  court  of  appeals  itself,  fitting  ia 
banc,  has  no  power  to  award  an  injunc- 
tion that  has  been  refused  by  a  judge  or 
court  below,  although  a  single  Judge  of 
the  court  of  appeals  might,  underthe  stat- 
ute, exercise  the  power;  but  that,  \vhere 
an  injunction  bad  been  awarded  by  a 
court  below,  and  had  been  (as  in  the  case 
under  review)  dissolved  upon  the  merits, 
neither  this  court,  nor  any  one  Judge 
thereof,  could  grant  a  new  injunction,  nr 
reinstate  the  dissolved  injunction,  upon 
the  case  made  by  the  bill.  In  the  case  un- 
der review  we  have  the  order  of  May  15, 
1889,  awarding  an  injunction  and  appoint- 
ing a  receiver,  made  by  u  judge  of  the 
court  uf  appeals,  and  directed  by  law. to 
be  entered  as  the  order  of  the  same  chan- 
cellor who  had  the  day  before  dissolved 
the  very  same  injunction,  and  denied  the 
prayer  of  the  same  bill  for  the  appoint- 
ment of  a  receiver,  upon  a  full  bearing  of 
the  whole  case  pi-esented  by  the  bill,  an- 
swers, proofs,  argument,  and  notice  of  all 
the  parties  to  the  cause.  This  action  of 
the  chancery  court.  In  dissolving  the  in- 
junction and  denying  the  pra.ver  of  the  hill 
for  the  appointment  of  a  receiver,  was  re- 
viewable by  appeal,  under  section  3454  of 
the  Code  of  1887 ;  but  on  the  case  presented 
there  was  no  power  in  this  court,  or  in  one 
of  its  Judges,  to  appoint  a  receiver  for  the 
chancery  court  of  the  city  of  Richmond, 
and  especially,  as  in  this  case,  without 
any  nottce  to  the  defendants.  It  is  of  the 
very  essence  of  a  motlun  for  the  appoint- 
ment of  a  ret-elver,  even  by  the  court  be- 
low, that  notice  shall  be  given  to  the  de- 
fendants of  the  time  and  place  of  the  ap- 
plication; and  It  Is  only  in  an  extreme 
case — such  that  the  exigency  of  the  danger 
would  be  fatal— that  a  receU-er  can  be 
Justly  appointed,  even  in  and  by  the  court 
In  which  the  cause  is  pending,  without 
reasonable  notice  to  the  defendants.  See 
High,  Rec.  p.  75,  §  111,  ana  pp.  24,  25;  and 
Kerr,  Rec.  pp.  147-149 ;  and  the  cases  of 
BUson  V.  Curry,  35  Iowa,  72;  French  v. 
6iKord,3UIowa,148;  Rogers  v.  Dougherty, 
20  Ga.  271;  People  v.  Norton.  1  Paige,  17; 
Triebert  v.  Burgess.  11  Md.  462;  Vosbell  v. 
Heatoo,  20  Md.  83;  Gibson  v.  Martin,  8 
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Paige,  481;  Sandford  v.  Sinclair,  Id.  378; 
Tbompsen  v.  PilHenderfer,  1  Md.  Ch.  4H9, 
490;  Verplanck  v.  IiiBurance  Co.,  2  Paige, 
450.  In  the  caB<*  of  Barry  v.  Briprgs,  22 
Mich.  201,  Campbkli,,  0.  J.,  Bays:  "The 
eltect  of  this  order  (appointing  a  receiver) 
ig  to  direst  the  entire  legal  estate  of  the 
defendant  in  property  over  which  he  had 
the  exclaslve  control  and  ezcluBlve  title. 

•  •  •  The  order  divests  the  whole  body 
of  the  property,  nnd  puts  its  managrement, 
ail  well  as    ownership.  In    other  hands. 

*  *  *  An  adjudication  which  produces 
fueh  Important  ett(>ctB,and  which  actually 
transfers  the  entire  estate  from  the  defend- 
ant, is,  to  all  Intents  and  parposes,  a  de- 
crte,  as  far  as  It  goes.  •  •  •  It  would 
be  a  very  singular  thing  If  a  court  could, 
by  anticipating  the  date  of  a  decree  which 
would  be  appealable,  produce  all  the  con- 
sequences of  a  decree,  and  yet  deprive  the 
party  of  bis  right  to  review.  The  statute 
r^ulatlDg  appeals  has  regard  to  the 
rigbts  of  parties,  and  not  to  senseless 
formalities."  This  court  has  been  em- 
phatic in  denunciation  of  decrees  or  orders 
entered  ex  parte,  and  without  hearing  the 
parties  affected  and  Inlerested  by  such  de- 
crees or  orders.  See  Underwood  v.  Mc- 
Ydgh.  23  Grat.  418.  The  facts  of  this  case 
fnmlRh  a  notable  Illustration  of  tbe  wis- 
dom of  the  well-settled  policy  of  the  law 
which  sets  its  face  sternly  and  constant- 
ly against  all  orders,  judgments,  or  de- 
crees pronounced  ex  parte,  and  without 
opportbnity  of  defense;  and,  even  had  the 
power  to  make  the  orders  appealed  from 
obtained  under  the  constitution  and  law 
of  tbe  state,  no  case  is  made  by  the  plead- 
ings and  the  proofs  in  the  cause  for  the 
appointment  of  a  receiver.  A  bond,  with 
approved  security  In  the  penalty  of  flO.flOU, 
(tbe  same  amount  required  of  the  receiver 
appointed.)  was  required  to  be  given^  and 
was  instantly  given,  by  the  trustee,  and 
accepted  by  the  court,  for  tbe  preservation 
of  tbe  fund,  and  a  large  number  of  ttie 
leading  merchants  of  tbe  city  of  Richmond 
certified  that  the  trustee  named  in  the 
deed  was,  from  bis  knowledge  of  the  bunl- 
ness  and  bis  character,  peculiarly  qualified 
to  execute  the  trust  for  which  he  had  been 
"PedaUy  Helected.  The  orders  appealed 
from,  that  of  May  16, 1889,  awarding  tbe 
injunction  and  appointing  a  receiver  for 
the  chancery  court  of  the  city  of  Rich- 
mond, is  ultra,  vires  and  void ;  and  the  or- 
der of  May  21, 1889,  ordering  the  sheriff  of 
Richmond  city  to  put  the  receiver,  S.  L. 
Bloomberg,  in  possession  of  the  store  and 
Rtock  of  goods  of  the  defendant  at  No.  113 
East  Broad  street.  Is  erroneous,  without 
authority  of  law,  and  void;  and  tbejudg- 
uient  of  this  court  is  to  reverse  and  annul 
both  of  the  aforesaid  orders,  with  costs  to 
tbe  defendants,  and  to  remand  the  case, 
with  directions  to  the  chancery  conrt  of 
the  city  of  Richmond  to  restore  the  trus- 
tee, Rosenberg,  to  the  possession  of  the 
(tore  and  stock  of  goods  to  which  he  was 
entitled  under  the  deed  of  trust  of  April  27, 
ISSS,  and  to  the  administration  of  the 
tmst,  and  for  such  further  proceedings  as 
shall  be  necessary  in  the  premises  Judg- 
ment reversed. 

Lact  and  RicaiBDSON,  JJ.,  dissenting. 
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Whitehead  v.  Bbaolby  et  al. 

(Swpreme  Court  of  Appeals  of  Virginfa.    April 
23,  1891.) 

Judicial  Sixas — Dnrr  of  PcBCHi^BRS— Iiivai.id 
Patmbsts — Action  to  Rbseix  —  Fabtibb — In- 

TBBLOCUTOBT  DeOBEB. 

1.  Where  the  purshase  money  at  a  Judicial 
sale  Is  paid  to  a  commissioner,  who  has  failed  to 
give  bond,  as  reqaired  by  the  decree,  and  also 
by  Code  Va.  $  3397,  such  payment  is  invalid,  and 
does  not  discharge  the  purchaser. 

3.  Code  Va.  |  3609,  provides  that  the  circuit 
court  may,  on  the  appUoatton  of  a  guardian, 
order  the  sale  of  an  infant's  real  estate,  when 
it  shall  l>e  necessary  fur  his  proper  maintenance 
and  education,  and  may  also,  from  time  to  time, 
make  such  decrees  as  are  proper  to  secure  the 
due  expenditure  of  the  proceeds.  Hdd,  that 
such  authority  must  be  given  before,  and  aot 
after,  such  expenditures  are  made;  and  there- 
fore, when  a  guardian,  without  first  obtaining 
an  order  for  that  purpose,  makes  such  expendi- 
tures, the  oonrt  has  no  authority  afterwards  to 
ratify  the  same. 

8.  A  decree,  approving  the  accounts  of  a 
guardian,  but  failing  to  direct  how  certain  mon- 
eys in  bank  are  to  be  disposed  of,  and*how  costs 
thereafter  accruing  are  to  be  provided  for,  is  not 
final,  but  interlocutory. 

4.  Where  the  purchase  money,  under  an  order 
directing  the  sale  of  an  infant's  real  estate,  is  paid 
to  an  unbonded  oommissloner,  who,  without  pre- 
vious sanction  of  the  court,  pays  the  same  to  the 
Infant's  guardian,  and  a  petition  is  then  filed 
against  the  purchasers  to  show  cause  why  the 
pi-operty  should  not  l>e  resold,  and  alleging  the 
guardian's  insolvency,  an  objection  that  tbe 
remedy  against  the  guardian  and  his  soreties  was 
not  first  exhausted  oomes  too  lata  when  made  for 
the  first  time  in  the  appellate  court. 

6.  Where,  in  such  a  case,  the  entire  purchase 
money  was  paid  to  one  of  two  commissioners,  it 
was  not  necessary  to  proceed  against  the  other, 
who  received  no  part  of  the  fund,  and  was  there- 
fore not  liable. 

6.  Where  payments  of  purchase  money  at  a  ja- 
dicial  sale  are  void,  because  made  to  an  unbonded 
commissioner,  proceedings  against  the  pur- 
chasers to  show  cause  why  the  property  should 
not  be  resold  are  not  within  Code  Va.  J  8^, 
which  declares  that  the  purchaser's  title  at  a  sale 
made  under  a  decree  six  months  after  the  date 
thereof,  and  confirmed,  shall  not  be  affected  by  a 
subsequent  reversal;  since  the  object  of  such  pro- 
ceedings is  not  to  set  aside  the  sale,  but  to  com- 
pel the  purchasers  to  comply  with  their  respect- 
ive contracts. 

Appeal  from  a  decree  of  the  circuit  court 
of  Henrico  county,  rendered  on  the  12th  of 
July,  1889,  in  asnit  in  equity,  wherein  Will- 
lam  Bradley  was  plaintiff  and  Ellen  Briggs 
and  others  were  defendants,  commenced 
in  the  circuit  court  of  Chesterfield  In  1874, 
and  afterwards  removed  to  the  first-men- 
tioned court.  The  bill  was  filed  by  Brad- 
ley, as  guardian  of  his  three  Infant  chil- 
dren, alleging  that  they  were  seised  in  fee 
of  certain  real  estate  situate  In  Manches- 
ter, the  Income  from  which  was  Inade- 
quate for  their  maintenance  and  educa- 
tion; that  their  interests  would  be  pro- 
moted by  a  sale  of  the  property,  and  an 
investment  of  the  proceeds  In  desirable  tn- 
terest-beuring  stocks,  and  praying  that  a 
sale  be  ordered.  A  guardian  ad  litem  was 
appointed  for  the  Infant  defendants,  who 
answered,  admitting  the  allegations  of  the 
bill,  and  submitting  tbe  interests  of  ttte 
infants  to  the  protection  of  tbe  court. 
Depositions  were  taken,  and  a  sale  was 
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ordered  by  a  decree  entered  on  the  20th 
of  Februury,  1874.  The  decree  appointed 
A.'C.  AttkiBBun  and  Socrates  Brooks  cum- 
in lasioners  ol  sale,  and  directed  tliat  be- 
fore they,  or  either  of  them,  should  receive 
any  money  nnder  the  decree,  bond  Rhould 
be  given  in  a  penalty  of  $6,000,  condi- 
tioned as  the  law  directs.  It  appears  that 
there  were  two  sales, — one  in  September, 
1874,  the  other  in  November.  1876.  At  the 
first,  at  which  several  lots  were  sold,  the 
two  commissioners  acted  Jointly.  At  the 
second,  at  which  the  residue  of  the  prop- 
erty was  sold.  Brooks  acted  alone,  and  to 
him  alone  the  whole  purchase  money  for 
all  the  property  sold  at  both  sales  was 
paid  by  the  purchasers,  although  no  bond 
had  been  executed  by  eitherof  thecommis- 
sioners.  The  sales  were  duly  confirmed. 
It'  also  appears  that  all  the  money  received 
by  Brooks,  biter  payiiigrertain costs,  was 
paid  over  by  him  to  the  guardian,  except 
the  sum  of  f  70.26,  for  which  he  never  ac- 
counted. He  afterwards  died  insolvent. 
The  money  thus  received  by  the  guardian 
was,  without  the  previous  sanction  of  the 
court,  expended  by  him  in  the  mainte- 
nance of  his  wards,  which  expenditures 
weresubsequeutly  ratified  by  the  court,  by 
a  decree  entered  on  the  11th  day  of  May, 
1881.  Nothing  further  was  done  in  the 
cause  until  the  3d  of  December,  1888,  when 
the  eldest  of  the  wards,  having  attained 
bis  majority,  filed  his  petition,  alleging 
that  the  payments  by  the  purchasers  were 
void,  inasmuch  as  they  were  made  to 
Brooks,  who  never  executed  a  bond  as 
commissioner,  and  thatthepaynientof  tlie 
money  l>y  Brooke  to  the  gunrdian  was 
also  without  authority,  there  being  no  de- 
cree authorizing  such  payment.  It  was 
also  alleged  that  the  expenditures  by  the 
guardian  were  illegal,  and  that  the  subse- 
quent decree  ratifying  them  was  without 
any  legal  effect.  And  the  prayer  of  the 
petition  was  that  the  purchasers  named 
therein  be  summoned  to  show  cause  why 
they  should  not  be  required  to  pay  Into 
court  the  amount  of  their  respective  pur- 
chases, or  else  have  the  pmperty  resold. 
Rules  were  accordingly  iHsued,  to  which 
the  pnrchasers  appeared  and  severally  an- 
swered, insisting  that  the  payments  to 
Brooks  were  valid,  and,  moreover,  that  all 
the  matters  sought  to  be  put  in  contro- 
versy by  the  petition  had  been  finally  ad- 
judicated and  settled  by  the  decree  of  May 
11,1881.  The  circuit  court  granted  the 
prayer  of  the  petition  by  the  decree  com- 
plained of,  crediting  each  of  the  respond- 
ents, however,  with  his  proportionate 
share  of  the  moneys  which  had  been  used 
in  the  payment  of  costs.  From  this  de- 
cree R.  S.  Whitehead,  one  of  the  purchas- 
ers, applied  for  an  appeal,  which  was 
allowed.  Code  Va.  §  2609,  provides  that 
the  circuit  or  chancery  courts  may,  on  the 
application  of  a  guardian,  order  the  sale 
of  an  infant's  real  estate,  when  it  shall  lie 
made  to  appear  to  the  satisfaction  of  the 
court  that  such  sale  is  necessary  for  the 
Infant's  proper  maintenance  and  educa- 
tion ;  and  may  also,  from  time  to  time, 
make  such  orders  and  decrees  as  are  prop- 
er to  secure  the  due  application  of  the 
proceeds. 
U.  M.  QllUam  and  Suml.  D.  Davies,  tor 


appellant.    B.  B.  Nasb  and  J.  M.  Oregory, 
for  appellees. 

Lrwis,  p.  1.  It  is  clear,  upon  well-set- 
tled principles,  that  payment  of  the  pur- 
chase money  to  Commissioner  Brooks  was 
invalid.  This  court  has  repeatedly  held 
that  an  unbonded  commissioner,  g'uacoui- 
mlseioner,  has  no  authority  to  collect  the 
purchase  money  for  property  which  he  is 
directed  to  sell,  and  that  payment  to  such 
a  commissioner  does  not  discharge  the 
purchaser.  In  the  present  case  not  only 
did  the  decree  of  sale  provide  that  no  mon- 
ey nnder  it  should  be  collected  by  the  com- 
missioners, or  eitherof  them,  without  first 
giving  bond,  but  the  statute  itself  pro- 
vided, as  it  does  now,  that  "no  special 
commissioner  appointed  by  a  court  shall 
receive  money  under  a  decree  or  order  un- 
til he  gives  bond  before  the  said  court  or 
its  clerk."  Code  1873,  c.  174,  S  I;  Code 
1887,  §  xm.  It  was  therefore  incumbent 
on  the  purchasers,  before  paying  the  mon- 
ey to  Brooks,  to  have  inquired  whether 
these  requirements  of  the  decree  and  of  the 
statute  bad  been  compiled  with,  and, inas- 
much as  they  were  not  complied  witli. 
payment  to  him  was  unauthorized  and 
invalid.  Hess  v.  Kader,  26  Grat.  746; 
L,loyd  V.  Erwin,  29  Grat.  598:  Tyler  v, 
Toms,  75  Va.  116;  Woods  v.  Ellis.  85  Va. 
471,  7  S.  E.  Rep.  852.  There  Is.  indeed,  a 
recent  statute  which  protects  a  purchaser 
who  makes  payment  to  a  commissioner 
when  there  has  been  acertificute  of  the 
clerk,  published  with  the  advertisement  of 
sale  or  renting,  that  such  commissioner 
ban  given  the  required  bond,  whether,  in 
point  of  fact,  he  has  done  so  or  not.  and 
which  makes  the  clerk  and  his  sureties  lia- 
ble for  a  false  certificate  to  auy  person  in- 
jured thereby.  But  that  statute  has  no 
bearing  on  the  present  case.  Acts  1883-84, 
p.  213 ;  Code.  §  3399. 

2.  Nor  was  there  any  decree  directing  or 
atithorizlng  the  money  to  be  paid  over  by 
Brooks  to  the  guardian,  and,  although 
there  was  a  decrse  after  the  money  had 
been  expended  by  the  guardian,  ratifying 
bis  expenditui-es,  yet,  so  far  as  the  corpas 
of  the  fund  was  courerned,  there  was  no 
authority  in  the  court  to  validate  such  ex- 
penditure. The  jurisdiction  of  the  circuit 
courts  of  the  commonwealth  to  authorixe 
the  application  of  the  prhiclpnl  of  the  pro- 
ceeds of  infants'  real  estate  to  their  main- 
tenance and  education  is  altogether  stat- 
utory, and,  according  to  the  statute, 
which,  as  tliis  court  has  said,  must  be 
strictly  construed,  such  authority  must  be 
given,  it  at  all,  before,  and  not  after,  the 
expenditure  is  made.  Code  1873,  c.  123,  § 
13;  Code  1887,  §  2609;  Rinker  v.  Strwit,  33 
Grat.  663;  Gayle  v.  Hayes,  79  Va.  542; 
Cnmming  V.Simpson,  (Va.)  1  S.E. Rep.657. 
In  the  present  case,  it  is  true,  a  petition 
was  filed  by  the  guardian  at  the  October 
term,  1874.  asking  authority  to  expend  a 
portion  of  the  principal  of  the  fund  tor 
the  maintenance  and  education  of  his 
wards;  but  no  other  action  appears  to 
have  been  taken  on  the  petition  than 
merely  to  refer  it  to  a  commissioner  for 
inquiry  and  report.  At  all  events,  there 
was  no  approval  of  his  expenditures  until 
after  they  had  been  made,— too  late  to 
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giTe  validity  either  to  the  expendltare  ot 
the  principal,  or  to  the  action  of  the  com- 
inlssloner  in  turning  over  the  tund  to  the 
guardian. 

8.  It  is  contended,  however,  that  the  de- 
cree of  May  II,  1881,  was  a  final  decree, 
and  ia  not  now  aBsailahle  by  a  eimple  peti> 
tion  for  rules  against  the  purchasers  to 
show  cause  why  the  property  should  not 
be  resold.  But  this  is  a  mistaken  view. 
That  decree  undoubtedly  settled  the  prin- 
ciples of  the  cause,  but  did  not  finally  dis- 
pose of  it.  It  approved  the  accounts  of 
the  guardian,  and  directed,  among  other 
things,  that  certain  moneys  be  deposited 
in  bank,  but  made  no  disposition  of  the 
fund,  which  could  be  withdrawn,  after  be- 
ing deposited,  only  on  the  order  of  the 
court,  thus  leaving  something  further  in 
the  cause  to  be  done  by  the  court;  and.it 
only  partially  provided  for  the  payment 
of  costs, — that  is  to  say,  it  directed  how 
costs  np  to  the  date  of  the  decree  should 
be  paid,  leaving  the  matter  of  costs  there- 
after to  be  incurred  unprovided  tor.  The 
decree  was,  therefore,  not  final,  but  inter- 
locutory. Rawlings  v,  Rawlings,  75  Va. 
76;  Noel's  Adm'r  v.  Noel's  Adm'r,  86  Va. 
109.  9  S.  E.  Bep.  584. 

4.  Another  point  made  by  the  appellant 
istbat  the  remedy  against  the  guardian 
and  bis  sureties  ought  to  have  been  ex- 
hausted before  proceeding  against  the  pur- 
chasers, and  I^ee  v.  Swepson,  76  Va.  173,  is 
relied  upon  in  support  ot  thlH  position. 
Bat  a  suflicient  answer  to  this  is  that  no 
inich  objection  was  made  in  the  court  be- 
low, and  it  is  too  late  now  to  raise  it 
for  the  first  time  in  the  appellate  court. 
Brides,  the  record  shows  that  the  guard- 
ian is  insolvent,  and  it  was  not  necessary 
to  proceed  In  the  first  instance  against  his 
soretles.  (who  are  not  before  the  court 
as  parties  to  the  suit,)  even  if,  under  the 
circauistances,  they  are  liable  at  all,  as  to 
which  we  express  no  opinion. 

5.  Nor  was  it  neeessary  to  proceed 
against  Commissioner  Attkisson;  for  he 
received  no  part  of  the  fund  to  which  the 
present  controversy  relates,  and  is  not  lia- 
ble in  this  proceeding. 

6.  Lastly,  there  was  no  error  in  proceed- 
ing against  the  purchasers  by  rule  to 
show  cause,  all  ot  whom,  except  the  appel- 
lant, have  acquiesced  in  the  decree  ap- 
pealed from.  The  purchase  raonej*  having 
been  collected  by  Brooks  without  authori- 
ty, tbe  rt^nlt  is  the  same,  so  far  as  thU 
appeal  is  concerned,  as  if  the  money  had 
been  paid  to  a  stranger,  or  not  at  all. 
The  case  differs  from  Thomson  v.  Brooke, 
76  Va.  160, for  in  that  case  thecommisslon- 
er  was  tbe  counsel  of  the  parties  entitled 
to  the  money,  and,  at  their  solicitation, 
the  money  was  collected.  Hence  It  was 
held  that  the  purchaser,  having  paid  the 
money  into  a  band  legally  entitled  to  re- 
ceive it,  /.  e.,  to  the  counsel  of  the  parties, 
was  not  responsible,  the  case  being  analo- 
sons  In  principle  to  Dixon  v.  McCiie,  21 
Grat.  373.  The  purchasers,  then,  In  the 
present  case,  being  In  default,  they  were 
compellable  to  complete  their  respective 
purchases  by  a  rule  upon  each  to  show 
cause  why  the  property  should  not  be  re- 
sold. And  In  such  a  case,  when  a  renale  U 
ordered,  tbe  former  sale  is  not  set  aside. 


but  the  property  Is  sold  as  the  property  of 
the  purchaser.  If  It  brlng^s  more  than  the 
debt,  he  is  entitled  to  the  surplus;  If  less, 
he  is  responsible  for  the  deficiency.  Tyler 
V.  Toms,  75  Va.  116;  Insurance  Co.  v.  Cot- 
trell,  85  Va.  857,  9  S.  E.  Rep.  132.  So  that 
the  case  Is  not  within  the  statute  invoked 
by  the  appellant,  which  declares  that  the 
title  of  a  purchaser  at  a  sale  made  under 
a  decree  six  months  after  tbe  date  ot  tbe 
decree,  and  confirmed,  shall  not  be  affect- 
ed by  a  subsequent  reversal  of  the  decree, 
although  theremay  be  a  restitution  ot  the 
proceeds  of  sale  to  those  entitled.  Code, 
§  3425.  Here  the  object  Is,  not  to  set  aside 
the  decr^  of  sale,  or  the  sales  made  under 
It,  but  to  compel  the  purchasers,  by  the 
process  of  the  court,  to  comply  With  their 
respective  contracts.  We  are  of  opinion 
that  there  is  no  error  in  the  decree,  and 
that  the  same  must  be  affirmed. 


(87  Oa.  120) 
Spratberbt  v.  City  or  Atlanta. 

(Supreme  Court  of  Georgia.    April  20,  1891.) 

ImtoXicatino  Liqcors  —  License  —  Revooatios. 

1.  Under  the  charter  of  the  city  of  Atlanta, 
(Acta  Ga.  1874,  p.  122,  S  27,)  conferring  on  the 
mayor  and  council  "full  power  and  authority  to 
regulate  the  retail  of  ardent  spirits, "  and,  "at 
their  discretion,  to  issue  license  to  retail  or  to 
withbold  the  same,"  they  have  authority  to  pass 
an  ordinance  that  conviction  of  violation  of  tbe 
state  statute  prohibiting  the  sale  of  liquor  to  a 
minor  shall  work  an  immediate  revocation  of  Uie 
license. 

2.  The  license,  being  a  mere  privilege  to  carry 
on  the  business  subject  to  the  will  of  the  grantor, 
and  not  a  contract,  is  not  property,  and  such  a 
forfeiture  does  not  deprive  the  licensee  of  his 
property  without  due  process  of  law. 

3.  Where  the  license  Itself  contains  the  con- 
ditions of  forfeiture  as  prescribed  by  the  ordi- 
nance, the  licensee,  who  has  been  convicted  ot 
selling  liquor  to  a  minor,  is  not  entitled  to  any 
notice  of  the  forfeiture  of  his  license. 

Error  from  superior  court,  Fulton  coun- 
ty; M.  J.  Clahke,  Judge. 

Arnold  &  Arnold,  for  plnlntiH  In  error. 
J.  B.  Goodwin  and  J.  A.  Andeison,  for  de- 
fendant lu  error. 

SIMMON'S,  J.  The  charter  of  the  city  of 
Atlanta  provides  that  "the  mayor  and 
general  council  shall  have  full  power  and 
authority  to  pass  all  by-laws  and  ordi- 
nances for  the  prevention  and  punishment 
of  disorderly  conduct,  and  conduct  liable 
to  disturb  the  peace  and  tranquillity  of 
any  citizen  or  citizens  thereof;  and  every 
other  by-law,  regulation,  and  ordinance 
that  may  seem  to  them  proper  for  the 
security,  for  the  peace,  health,  order,  and 
good  government,  ot  said  city.  *'  Act8l874, 
p.  119,  §  15.  Tbe  charter  also  provides 
that  the  mayor  and  general  council  "shall 
have  full  power  and  authority  to  regulate 
the  retail  of  ardent  spirits  within  th<>  cor- 
porate limits  ot  said  city,  and,  at  their 
discretion,  to  issue  license  to  retail  or  to 
withhold  the  same,  and  to  fix  the  price  to 
be  paid  for  license  at  any  sum  they  may 
think,  proper,  not  exceeding  two  thou- 
sand dollars."  Id.  p.  122,  §  27.  Under 
these  provisions  of  the  charter,  the  mayor 
and  general  council  passed  an  ordinance 
prescribing  the  manner  of  issuing  licenses 
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tor  the  retail  of  liquors,  the  limits  or 
streets  in  which  licenses  might  begranted, 
and  the  manner  ot  keeping  places  licensed 
for  this  purpose,  etc.  The  fourteenth  sec- 
tion of  the  ordinance  pro\Mded  as  follows: 
"The  mayor  and  general  council  shall  for- 
feit the  license  ol  any  dealer  of  either  spir- 
ituous or  lager-beer  or  malt  liquors,  whose 
place  becomes  a  nuisance  by  disorder, 
threat,  or  otherwise.  The  conviction  in  a 
state  court  of  any  person  licensed  to  re- 
tall  spirituous  or  malt,  liquors,  for  the 
violation  of  the  state  statute  in  relation 
to  the  sale  of  ardent  spirits  to  a  minor  or 
a  person  already  intoxicated,  or  the  con- 
viction of  a  retailer  before  the  recorder's 
court  for  the  violation  of  any  of  the  pro- 
visions of  tbis  ordinance,  shall  worli  an 
Immediate  revocation  of  the  license  of  such 
person ;  and  for  any  further  exercise  of  the 
privilege  granted  by  such  license  he  shall 
be  punished  as  one  retailing  without 
license."  Dnder  this  ordinance.  Spray- 
berry,  the  plaintiff  in  error,  applied  for  and 
obtained  a  license  to  retail  ardent  Rpirits 
in  the  city  of  Atlanta.  The  license  con- 
tained a  clause  reciting  that  it  was  "sub- 
ject to  be  revoked  wiienever  the  ordinances 
of  the  city  or  the  laws  of  the  state  of 
Georgia  are  violated  by  the  holder  of  this 
license."  Subsequently  he  was  convicted 
in  the  superior  court  of  Fulton  county  of 
the  offense  of  selling  liquor  to  a  minor. 
After  this  conviction  he  continued  the  sale 
of  liquors,  and  he  was  summoned  tO  ap- 
pear before  tne  recorder's  court,  and  an- 
swer to  the  charge  of  retailing  spirituous 
and  malt  liquors  without  license  from  the 
mayor  and  general  council.  He  appeared, 
and  in  answer  to  the  charge  exhibited  the 
license  he  had  obtained  from  the  mayor 
and  general  council,  and  claimed  that  be 
was  not  guilty.  The  recorder  held  that, 
upon  his  conviction  in  the  superior  court 
for  the  offense  of  selling  liquor  to  a  minor, 
his  license,  .under  the  above  section  of  the 
ordinance,  was  revoked,  and  that  he  was 
guilty  of  the  offense  charged;  and  a  flue  of 
flOO  was  imposed  upon  him,  with  the  al- 
ternative that,  upon  his  failure  to  pay  the 
fine,  he  be  put  to  labor  for  30  days  upon 
the  public  works.  He  thereupon  sued  out 
a  writ  of  certiorari  to  the  superior  court, 
alleging  as  error  that  the  Judgment  was 
contrary  to  law  and  the  evidence;  that 
the  proper  authorities  had  not  revoked 
bis  license,  and  that  no  court  of  compe- 
tent jurisdiction  had  adjudged  the  same  to 
be  forfeited ;  that  the  section  of  the  ordi- 
nance in  question  was  invalid  and  vltra 
vires,  BB  punishing  a  crime  by  forfeiture; 
that  he  could  not  be  punished  for  retailing 
without  license  until  his  license  had  been 
revoked  in  a  proceeding  for  that  purpose 
before  some  competent  tribunal;  that  the 
city  of  Atlanta  bad  no  power  to  punish 
offenders  by  forfeiture  of  property  or  other- 
wise; that  the  plea  of  guilty  and  the  sen- 
tence of  the  superior  court  were  not  final, 
but  were  subject  to  be  set  aside  and  an- 
nulled,and  that  amotion  fortliat  purpose 
was  undisposed  of;  and  tbnt  the  city  of 
Atlanta  had  no  power  to  pass  an  ordi- 
nance for  the  punishment  of  persons  retail- 
ing liquors  without  license,  the  statutes 
of  the  state  having  exhausted  the  subject. 
Upon  the  bearing  of  tlie  case  in  the  supe- 


rior court  the  certiorari  was  overruled, 
and  Sprayberry  excepted. 

It  was  insisted  before  us  by  counsel  for 
the  plaintiff  In  error  tbat  the  mayor  and 
general  council  had  no  power,  under  the 
charter,  to  pass  the  ordinance  In  question; 
that  the  effect  of  the  ordinance  was  to  re- 
voke the  license,  which  could  not  be  done 
until  a  proceeding  for  that  purpose  had 
been  instituted  before  some  competent 
tribunal;  that  Sprayberry  had  a  property 
right  in  the  license,  which  could  not  be 
taken  from  him  in  this  summary  manner; 
and  that  the  ordinance  was  invalid  and 
ultra  vires,  as  punishing  a  crime  by  for- 
feiture. Under  the  clauses  of  the  charter 
above  quoted,  we  think  the  mayor  and 
general  council  had  fiiil  power  and  ao- 
thority  to  pass  the  ordinance  complained 
ot.  They  have  power  to  pass  any  ordi- 
nance that  may  seem  to  them  proper  for 
the  security,  the  peace,  order,  and  good 
government  of  the  city.  They  also  have 
power  to  regulate  the  retail  of  ardent 
spirits,  and,  in  their  discretion,  to  issoe 
license  or 'Withhold  the  same.  It  is  now 
well  settled  that  the  issuing  of  alicense  to 
retail  liquors  is  not  n  contract,  but  is  a 
permission  to  the  licensee  to  engage  in  the 
busiuess,  under  sucH  restrictions,  condi- 
tions, and  limitations  as  may  appear  ju- 
dicious to  the  authority  issuing  the  license. 
The  license  not  being  a  contract,  the  priv- 
ilege granted  thereby  may  be  revoked  at 
any  time,  and  the  business  of  selling  liquor 
prohibited,  by  the  proper  authorities.  Un- 
der  the  charter  the  may  or  and  general  coun- 
cil have  power  tograntlicensesfor  tne  sale 
of  liquors,  or  to  prohibit  thesalealtogeth- 
er,  by  refusal  to  issue  licenses.  11  they  have 
the  power  to  prohibit  the  sale  altogether, 
by  refusal  to  issue  license  therefor,  they 
certainly  have  the'  right  to  issue  license 
under  such  restrictions,  conditions,  and 
limitations  as  may  seem  proper  to  them. 
The  power  to  regulate  also  confers  upon 
the  mayor  and  general  council  the  rigbt 
to  impose  such  terms  and  conditions  upon 
the  licensee  as  they  may  see  fit  aud  prop- 
er. They  may  impose  a  condition  that  be 
shall  keep  an  orderly  house;  tbat  he  shall 
close  his  place  of  business  at  a  certain 
hour  of  the  night;  that  he  shall  not  have 
a  screen  between  thedoor  and  his  counter; 
and  we  think  they  can  also  impose  a  con- 
dition that,  upon  bis  conviction  of  a  vio- 
lation of  a  state  la  w  or  of  a  city  ordinance 
regulating  the  sale  ot  liquors,  ills  license 
shall  be  ipso  facto  revoked.  In  the  case  of 
Schwuchow  V.  Chicago,  68  III.  444,  ft  ■was 
hold  that "  where  power  is  conferred  on  a 
city  to  prohibit  entirely  the  sale  of  intoxi- 
cating liquors,  or  to  regulate  and  license 
the  same,  at  discretion,  the  city  may 
grant  the  privilege  of  selling  such  Ii<4UorB 
on  such  terras  and  conditions  as  it  may 
see  Ht  to  impose,  and  has  ample  power  to 
Impose,  as  a  condition,  that  a  license 
granted  shall  be  subject  to  revocation  on 
the  violation  of  any  of  the  ordinances  ivfc- 
ulatlng  the  traffic.  In  such  a  case,  where 
absolute  control  over  the  whole  subject  of 
granting  licenses  is  conferred,  the  city  may 
impose  any  other  conditions  calculated 
to  protect  the  community, preserve  order, 
and  suppress  rice,  such  as  the  closing!:  ot 
the  grocery  on  election  days,  holidays. 
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or  Sondays,  or  the  closing  of  tbe  same  at 
a  particular  bonr  each  evening,  etc.,  and 
for  a  violation  of  any  of  tbese  conditiona 
provide  for  a  forfeiture  of  tbe  license. 
Sacb  power  growa  out  of  tbe  fact  tbat  It 
la  discretionary  to  prohibit  the  sale  or 
liceoee  It  on  such  ''«rin8  as  tbe  city  may 
choose. "  In  Wig^inb  v.  Chicago,  Id.  372,  it 
was  held  that  "the  power  to  tax,  license, 
and  regulate  auctioneers,  etc.,  aathorises 
tbe  city  authorities  to  adopt  any  reason- 
able ordinance  for  the  purpose;  and  the 
city  may  tax,  may  license,  and  may  regu- 
late tbe  business,  and  the  ordinance  may 
properly  empower  the  mayor  to  revoke 
tbe  license  for  cause."  Launder  v.  Chi- 
cago, ni  III.  291 ;  Uttamwa  v.  Scbanb,  62 
Iowa,  515,  8  N.  W.  Bep.  529;  Hildretb  v. 
Crawford,  (Iowa,)  21  N.  W  Hep.  667;  In 
re  Bickers  taff.  (Cal.)  11  Pac.  Rep.  393; 
Martin  v.  State,  (Neb.)  36  N.  W.  Rep.  554; 
People  T.  Meyers,  95  N.  Y.  223;  Horr  &  B, 
Man.  Ord.  §  266,  and  7  Grim.  Law  Mag. 
143-146. 

But  Itls  insisted  by  the  plaintiff  in  error 
tbat  the  license  to  sell  liquor  is  a  property 
right,  and  that  this  property  right  cannot 
betaken  from  him  without  a  judgment  by 
a  competent  tribunal.  We  have  already 
seen  tbnt  a  license  to  sell  liquor  is  not  a 
contract,  bnt  only  a  permission  to  enjoy 
tbe  privilege  on  the  terms  named,  for  a 
specified  time,  unless  it  be  sooner  abrogat- 
ed. Tbe  granting  of  tbe  license  is  an  exer- 
cise of  police  power,  and  does  not  include 
any  contractual  relations  whatever.  "The 
contracts  whicb  tbe  constitution  protects 
are  those  that  relate  to  property  rights, 
not  governmental. "  Stone  v.  Mississippi, 
101  U.  S.  820.  The  license  being  a  mere 
privilege  to  carry  on  a  business  subject  to 
tbe  will  of  tbe  grantor.  It  is  not  property, 
in  tbe  sense  whicb  protects  it  under  the 
eonatitntlon.  The  revocation  of  tbe 
Ucenae  does  not  deprive  the  citl«en  of  bis 
liberty  or  bis  property  without  due  pro- 
cess of  law.  "The  vesting,  by  legislative 
aotbority,  of  tbe  power  to  license  various 
omipations  and  prufesslons,  requirlngskill 
in  tbeir  exercise,  or  the  observance  of  the 
law  of  hygiene,  or  the  like,  has  never  been 
construed  to  ba  obnoxious  to  these  objec- 
tlone.  It  has  been  uniformly  held  tbat  laws 
proTlding  by  accustomed  modes  for  the 
UeeimiDg  of  physicians,  lawyers,  pilots, 
botcbeTB,  bakers,  liqoor  dealers,  and  in  fact 
all  trades,  professions,  and  callings,  inter- 
(Rvwitb  no  natural  rights  of  tbe  citizen  se- 
eored  by  oar  constitntion."  McDonald 
V.  State,  (Ala.)  2  South.  Rep.  829,  and  an- 
tb<iritie8  there  cited.  In  the  case  of  Board 
V,  Barrie,  34  N.  Y.  667,  the  court  of  appeals 
of  that  state,  in  discussing  this  subject, 
Mys:  "The  ussumption  is  not  even  piau- 
rihie  that  tbe  act  works  a  deprivation  of 
property  to  any  one  within  the  meaning 
vt  tbe  cooBtitodonnl restrictions  upon  leg- 
idative  authority.  It  in  terms,  it  is  true, 
revokes  licenses  granted  under  the  act  of 
1857,  but  tbat  is  no  encroachment  upon 
any  right  secured  to  tbe  citlsen  as  inviola- 
ble by  tbe  fundamental  law.  These  licenses 
toaellllqaors  are  not  contracts  between 
tbe  state  and  the  persons  licensed,  giving 
tbe  latter  vested  rights,  protected  on  gen- 
eral prineipies,  and  by  the  constitution  of 
tbe    United   States,  against    subsequent 


legislation ;  nor  are  they  property,  in  any 
legal  or  constitutional  sense.  They  have 
neither  the  qualities  of  a  contract  nor  of 
property,  but  are  merely  temporary  per- 
mits to  do  what  otherwise  would  be  an 
offense  against  a  general  law.  They  form 
a  portion  of  the  Internal  police  system  of 
tbe  state;  are  issued  in  tbe  exercise  of  its 
police  powers;  and  are  subject  to  tbe  di- 
rection of  tbe  state  government,  which 
may  modify,  revoke,  or  continue  them 
as  It  may  deem  fit.  If  the  act  of  1867  had 
declared  that  licensee  under  It  should  be 
irrevocable,  (which  it  does  not,  but  by  its 
very  terms  they  are  revocable,)  the  legis- 
latures of  subsequent  years  would  not 
bave  been  buund  by  the  declaration.  The 
necessary  powers  of  the  legislature  over 
all  subjects  of  Internal  police,  being  a  part 
of  the  general  grant  of  power  given  by 
the  constitntion,  cannot  be  sold,  given 
away,  or  reiinqaished."  See,  also,  Schwu- 
cbow  V.  Chicago,  supra.  The  license  to 
sell  liquor,  therefore,  not  being  property, 
the  mayor  and  general  council  had  the 
right  under  tbe  charter  to  pass  the  ordi- 
nance which  declares  that  a  conviction,  as 
specified  therein,  shall  work  an  immedi- 
ate revocation  of  the  license.  In  our  opin- 
ion, this  ordinance  was  a  wise  and  reason- 
able one.  The  facts  of  this  case  show  the 
necessity,  of  it.  Sprayberry  violated  the 
statute  of  the  state  by  selling  liquor  to  a 
minor.  He  was  indicted,  filed  a  plea  of 
guilty,  was  sentenced  by  tbe  court  to  pay 
a  fine,  and  paid  it.  He  was  charged  in  the 
recorder's  court  with  retailing  liquors 
without  a  license  on  the  16th  of  February, 
and  was  summoned  to  appear  for  trial  on 
the22d.  The  record  discloses  that  on  the 
2lRt  of  February  he  filed  a  petition  in  the 
Nuperlor  court  to  set  aside  his  conviction 
therein  for  the  offense  of  selling  liquor  to 
a  minor;  and  upon  his  trial  in  tbe  record- 
er's conrt.  on  the  22d,  he  filed  a  certified 
copy  of  this  petition  to  the  superiorcoiirt, 
and  asked  that  the  case  in  the  recorder's 
court  be  continued  until  the  petition  in  the 
superior  court  had  been  acted  upon.  If  tbe 
motion  to  continue  bad  been  granted  on 
this  ground,  he  could  have  prolonged  tbe 
lltigHtlon  in  the  superior  court  until  bis 
license  bad  expired.  This  shows  the  wis- 
dom and  the  necessity  of  the  ordinance. 

But  it  is  claimed  that  he  ought  to  bave 
been  notified  by  the  mayor  and  council 
that  his  license  had  been  revoked;  that 
unless  this  was  done  he  must  try  the  case 
himself,  and  determine  for  himself  whether 
it  had  been  revoked  or  not  by  his  con  viction. 
What  was  the  necessity  of  any  notice  to 
bim?  His  license  Informed  him  that  it 
was  subject  to  be  revoked.  Tbe  law  un- 
der which  the  license  wnsgranted  Informed 
him  tbat  his  conviction  would  work  an 
immediate  revocation.  What  morenotice 
could  he  desire?  What  other  trial  could 
he  wish  than  tbe  one  he  had  already  had 
in  the  superior  court?  When  he  was  con- 
victed there,  the  notice  was  ample  that  It 
operated  as  a  revocation  of  his  license. 
Nothing  that  he  could  have  said  or  done 
before  the  mayor  and  council  would  have 
changed  the  record  of  his  conviction. 
They  would  have  hod  no  discretion  in  the 
matter;  the  law  was  as  imperative  upon 
them  as  it  was  upon  him.    Upon  the  sub- 
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Jeet  of  the  immediate  revocation  of  a 
license  by  a  violation  of  the  cundttlon  up- 
on wtilcli  It  is  ISHued,  the  court  of  appeals  of 
New  York  In  the  case  of  People  v.  Meyers, 
95  N.  Y.  223,  say :  "  Under  the  provision  of 
the  excise  act  of  1873,  which  provides  that 
a  conviction  for  a  violation  of  any  provis- 
ion of  said  act,  or  of  the  acts  thereby 
amended,  by  any  person  or  at  any  place 
licensed  as  therein  provided,  shall  forfeit 
the  license,  and  authorizes  the  board  of 
excise,  upon  being  satisfied  of  a  violation 
of  any  such  provision,  to  cancel  or  revoke 
the  license,  n  conviction  of  a  bar-tender  of 
a  licensed  person  for  an  offense  under  the 
act,  committed  at  the  place  licensed,  oper- 
ates ipso  facto  to  annul  the  license.  The 
act  casts  upon  the  licensee  the  necessity, 
in  order  to  protect  himself  in  the  enjoy- 
ment of  his  license,  of  seeing  to  it  that  no 
violation  shall  be  committed  upon  the 
licensed  premises.  •  •  •  It  is  compe- 
tent for  the  legislature  to  prescribe  such  a 
cause  <»f  forfeiture. "  In  the  case  of  People 
V.  Tlghe,  5  Hun,  25,  It  was  held  that  tlie 
conviction  of  a  licensee,  under  any  of  the 
provisions  of  the  act  of  1873,  ipso  facto  an- 
nuls his  license.  Moreover,  we  think  that, 
when  Spray  berry  applied  for  and  accepted 
a  license  under  this  ordinance,  he  assented 
to  the  condition  contained  therein,  and  he 
has  no  right  now  to  insist  that  itshall  be 
adjudged  forfeited  by  a  judicial  tribunal. 
He  knew  this  to  be  the  law  when  he  ap- 
plied for  and  accepted  the  license,  and  he 
knew  that  these  terms,  conditions,  and 
restrictions  were  put  upon  him  by  his  ac- 
ceptance of  it.  He  knew  that,  when  he 
was  Indicted  and  convicted  for  a  vlolatloft 
of  the  state  law,  it  worked  an  Immediate 
revocation  of  the  license.  By  what  right, 
then,  can  he  claim  that  he  was  entitled  to 
have  any  farther  notice,  or  entitled  to 
have  a  trial  to  determine  whether  the 
license  was  revoked  or  not?  In  the  case 
of  Schwuchow  V.  Chicago,  supra,  It  Tvas 
held  that,  "where  a  party  applies  for  and 
accepts  a  license  under  an  ordinance  im- 
posing conditions  and  restrictions,  and  the 
license  itself  contains  a  condition  that  it 
may  be  revoked  at  the  discretion  of  the 
mayor,  he  thereby  assents  to  the  terras 
and  conditions  imposed,  both  in  the 
license  and  the  ordinance  under  which  It 
Is  issued. "  In  the  case  of  Wiggins  v.  Chi- 
cago, supra,  it  was  held  that"  when  a  par- 
ty accepts  a  license  from  the  mayor  of  a 
city,  under  an  ordinance  empowering  the 
ma.vor  to  revoke  for  cause,  and  the  license 
recites  that  It  may  ba  revoked  by  the  may- 
or at  any  time,  in  hie  discretion,  he  will 
have  no  ground  to  say  that  the  mayor  has 
no  power,  and  that  It  can  only  be  re- 
voked by  a  judicial  sentence."  It  was  also 
Insisted  that  the  conviction  was  not  final, 
because  it  was  subject  to  be  set  aside,  and 
a  motion  for  that  purpose  was  undis- 
posed of.  In  reply,  it  is  sufficient  to  say 
that,  under  the  facts  of  this  case,  the  judg- 
ment seems  to  have  been  treated  as  final 
until  the  charge  was  made  against  Spray- 
berry  in  the  recorder's  court.  As  before 
remarked,  judgment  of  conviction  was 
pronounced  against  him  in  the  superior 
court  on  the  17th  of  January,  and  he  paid 
the  fine  and  costs,  and  no  motion  to  set 
the  judgment  aside  was  made  until  the 


2l8t  of  February,  after  the  charge  In  the 
recorder's  court  had  been  preferred.  After 
bis  attention  was  thus  called  to  the  effect 
of  his  conviction  in  the  superior  court,  no 
doubt  he  wished  to  set  aside  that  convic- 
tion, or  to  litigate  about  it  until  his  license 
should  expire.  But,  outside  of  the  partic- 
ular facts  above  mentioned,  we  think  that 
the  conviction  in  this  case  was  final  until 
it  was  properly  set  aside.  Tiiese  are  the 
only  questions  in  the  case  that  we  deem  it 
necessary  to  discuss.    Judgment  affirmed. 

—  (Si  Qa.  «0) 

Farkas  v.  Powell. 
(Sv/preme  Court  of  QeorgUi.  March  10, 1891.) 
HiBB  OF  HOBSB  —  Deviation  prom  CoirrBACr— 
LiABn.iTT  or  Bailbb. 
A  man  hired  a  horse  to  ride  five  miles, 
but  be  found  that  the  person  he  wished  to  see 
was  at  a  house  several  miles  further  on.  After 
riding  this  extra  distance,  and  returning  within 
the  limits  of  his  original  hiring,  the  honte  nraa 
taken  sick,  and  fell  in  the  road.  A  day  or  two 
later  It  died.  Held,  in  an  action  for  damages, 
that  the  bailee  was  liable  tor  any  Injury  to  which 
the  extra  ride  materially  contributed,  even 
though  the  accident  ooourred  without  any  teult 
whatever  on  bis  part,  and  after  he  bad  returned 
within  the  limits  of  the  original  hiring;  and  it 
was  error  to  charge  that,  if  the  bailee  exercised 
ordinary  care  only,  he  would  not  be  liable  for 
going  such  extra  distance,  although  the  horsemay 
have  been  injured  without  his  fault  in  so  doing. 

Error  from  superior  court,  Dougherty 
county;  Bowhr,  Judge. 

Jesse  W.  Walters,  for  plalntiD  In  error* 
D.  H.  Pope,  tor  defendant  in  error. 

Simmons,  J.  Powell  hired  from  Parkas 
a  horse  to  ride  from  Albany  to  tlie  White- 
head  place,  in  the  country,  a  distance  of 
five  miles,  and  was  to  return  by  11  o'clock 
at  uigbt.  When  he  arrived  at  the  White- 
head place,  be  learned  that  the  person  ba 
wished  to  see  was  at  the  Bryant  place, 
three  or  four  miles  beyond,  and  he  rode  on 
tu  that  point.  He  remained  at  the  Bryant 
place  some  two  hours  and  a  half,  and  left 
therefor  Albany  about  half  past  9  in  the 
evening.  On  his  return,  aii*^  after  getting 
between  the  Whitehead  place  and  Albany* 
the  horse  fell  In  the  road.  After  consider- 
able trouble,  he  got  the  horse  on  his  feet, 
and  led  him  about  three  miles,  and.  wbeo 
within  about  a  mile  of  Albany,  the  horse 
again  fell,  and  he  bad  to  obtain  the  assist- 
ance of  two  colored  men,  living  near  by, 
to  again  get  the  horse  upon  his  feet.  He 
then  took  the  horse  to  the  lot  of  one  ot 
these  men,  and  left  him  there;  and  about 
daylight  in  the  morning  walked  on  to  the 
town,  and  notified  Farkas'  stable-man 
where  the  horse  was,  and  of  his  condition. 
The  horse  died  within  a  day  or  two  there- 
after. Farkas  brought  suit  against  Pow- 
ell, alleging.  In  substance,  that  he  had  rid- 
den the  horse  three  miles  beyond  the  place 
he  had  hired  him  to  go,  and  that  by  ne£r- 
ligence  or  cruelty  the  horse  had  been  so 
Injured  that  he  died.  The  evidence  for  the 
plaintiff  tended  to  show  that,  on  the  aft- 
ernoon when  the  horse  was  hired  to  Povr- 
ell,  it  was  sound  and  In  good  condition, 
moved  off  briskly  down  the  street,  ana 
showed  no  signs  ot  any  disease,  but  that 
when  returned  the  next  morning  It  waa 
lame,  and  could  scarcely  walk,  and  had  a 
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halter  bnm  aroand  one  of  Its  feet.  The 
evidence  for  the  defendant  tended  to  ebow 
that  he  rode  the  horse  uiiiderately,  never 
Koiug  faster  than  a  trot;  that  at  the 
Bryant  place  he  hitched  it  to  a  post;  that 
there  was  no  halter  or  rope  around  Its 
foot  while  In  his  possession ;  and  that  in 
retoming  from  the  Bryant  place  he  rode 
the  horse  in  a  walk  until  It  suddenly  fell  in 
the  road.  An  expert  in  diseases  of  horses 
testified  that.  In  his  opinion,  the  horse  was 
paralyzed,  and  that  this  may  have  been 
produced  by  straining.  There  was  also 
evidence  that,  a  day  or  two  before  the  hir- 
ing, th?  horse  had  been  used  in  hauling 
dirt.  Powell  also  testified  that  about  a 
year  before  he  had  hired  another  burse 
from  Farkas  to  go  to  the  same  place,  and 
rode  three  or  four  miles  further  than  he 
Intended  to  go,  and  that  when  informed 
of  it  on  his  return  Farkas  said  it  was  all 
right,  and  did  not  charge  him  for  the  ex 
tra  time  or  distance. 

On  this  state  of  facts  the  trial  judge 
charged  the  jury,  in  substance,  that  if 
Powell  exercised  ordinary  care  in  riding 
the  burse,  and  attending  to  it  while  in  his 
posHessioD,  it  did  not  make  any  difference 
whether  he  rode  it  beyond  the  "Whitehead 
place  or  not;  that,  if  Powell  was  not  at 
faait  in  riding  and  in  his  attention  to  the 
horse,  he  could  not  be  held  liable  because 
he  went  a  greater  distance  than  he  had 
hired  the  horse  to  go,  although  it  may 
ha^e  been  injured  t)y  accident  or  other- 
wise, without  his  fault,  in  going  this  ex- 
tra distance.  The  jury  found  for  the  de- 
fendant, and  the  plaintiff  made  a  motion 
for  a  new  trial.  We  think  this  charge  was 
error.  When  Powell  hired  the  horse  from 
Farlias  to  go  five  miles  to  the  Whitehead 
place,  be  had  no  right,  under  his  contract, 
to  KO  beyond  that  point  without  the  con- 
sent of  Farkas ;  and  when  he  did  go  be 
yond  It  was  at  least  a  technical  conver- 
liOD,  or  a  violation  of  his  contract  and 
doty  ;  and.  if  the  horse  had  been  injured 
while  l)eyond  the  point  to  which  he  was 
hired  to  go,  Powell  undoubtedly  would 
have  been  liable,  whether  the  injury  was 
cansed  by  bis  own  negligence  or  by  the 
neigllKence  of  others,  or  even  by  accident, 
aolects  be  was  forced  to  go  beyond  that 
point  by  circumstances  which  he  could 
not  control.  For  example,  if  a  bridge  bad 
been  washed  away,  or  the  road  was  im- 
passable, and  In  consequence  he  had  to 
take  a  longer  road  in  order  to  go  to  the 
Whitehead  place,  he  would  then  be  liable 
only  for  bis  own  negligence.  This  prin- 
ciple seems  to  be  sustained  by  the  follow- 
ing authorities:  Story,  Ballm.  §  413  et 
geq.,aod  authorities  there  cited;  Schouler, 
Bailm.  5  139,  and  authorities  cited. 

Bat  the  nice  question  in  this  case  is, 
wnald  Powell,  after  having  been  guilty  of 
a  technical  conversion  or  violation  of  his 
doty,  and  having  returned  within  thelimits 
of  the  original  hiring,  and  the  horse  then 
sustained  injury  without  other  fault  on 
bis  part,  be  liable?  That  would  depend, 
in  our  opluion,  upon  whether  the  extra 
ride  of  six  or  eight  miles  to  the  Bryant 
place  and  back  caused  or  materially  con- 
tributed to  the  accident.  It  it  did,  we 
think  be  would  be  liable  to  the  owner. 
The  burse  might  have  been  well  able  to 


travel  the  five  miles  and  return, but  the  six 
or  eight  miles  extra  may  have  fatigued 
him  to  such  an  extent  as  to  have  caused 
him  to  stumble  and  fall,  and  thus  pro- 
duced the  injury.  If,  however,  the  extra 
ride  did  not  causeor  materially  contribute 
to  the  injury,  we  do  not  think  Powell 
would  be  liable,  if  guilty  of  no  other  fault. 
We  can  see  no  good  reason  to  hold  the' 
hirer  liable  for  an  injury  to  the  horse  hired, 
which  occurred,  without  his  fault,  after  he 
had  returned  with  it  within  the  limits  of 
his  original  contract,  although  he  had 
been  guilty  of  a  technical  conversion  by 
riding  it  three  miles  beyond  the  point  to 
which  it  was  hired  to  go,  the  extra  dis- 
tance not  causing  or  contributing  to  the 
injury.  We  have  been  unable  to  find  any 
cause  the  facts  of  which  are  like  the  facts 
in  this.  Nearly  all  the  cases  which  hold 
the  hirer  liable,  when  he  has  deviated  from 
the  terms  of  his  contract,  are  cases  in 
which  he  was  negligent  in  fact,  or  will- 
fully and  wantonly  misconducted  himself, 
or  had  overdriven  the  horse,  or  destroyed 
or  ruined  the  property  while  beyond  the 
limit  orin  the  course  of  deviation  from  the 
purpose  of  the  hiring.  The  cases  cited  in 
the  brief  of  counsel  for  the  plaintiff  in  error 
were  all  of  thischaracter.  See  Mayor,  etc., 
of  Columbus  V.Howard,  6  Ga.213;  Gor- 
man V.  Campbell,  14  Ga.  137;  Collins  v. 
Hutchlns,  21  Ga.  270:  Lewis  v.  McAfee.  32 
Ga.  465;  Malone  v.  Robinson,  77  Ga.  719. 
So  likewise  were  nearly  all  the  cases  re- 
ferred to  in  Schouler  and  Story,  supra. 
The  facts  iu  those  cases  show  that  the 
property  was  injured  or  destroyed  during 
the  time  it  was  being  improperly  used,  or 
being  used  for  a  different  purpose  from 
that  for  which  It  was  hired.  The  question 
whether  this  extra  ride  did  or  did  not 
cause  or  materially  contribute  to  the  in- 
jury was  for  the  jury  to  determine  under 
the  evidence  and  a  proper  charge  by  the 
court;  and,  the  court  by  its  charge  having 
eliminated  this  issue  from  the  case,  we 
think  a' new  trial  should  be  granted. 
Judgment  reversed. 


(87  Ga. 

Phillips  v.  City  of  Atlanta. 


«2) 


(Swpreme  Court  of  Oeorgiti.    March  28, 1891.) 

Cbbtiobabi — Amendment  of  Answer — ^Violation 
OF  Orsinanoe— Time 

1.  The  judKO  of  a  police  court  who  presided 
St  the  trial  to  be  reviewed  on  certiorari  is  still 
competent  to  perfect  his  answer  to  the  cerUo- 
rari  by  ad  dim;  thereto  a  copy  of  the  ordinance  on 
which  his  Judgment  was  founded,  tbongh  he  has 
retired  from  judicial  oiBce,  and  l>ecome  assist- 
ant city  attorney,  It  not  appearing  that  he  has 
taken  imy  part  as  counsel  in  ttie  cerUoraH  case. 

9.  Wnere  the  penalty  for  carrying  on  busi- 
ness without  registering  the  same  is  graduated 
by  ordinance  according  to  the  number  of  days 
the  business  has  oeen  carried  on,  the  maximum 
fine  for  three  days'  business  cannot  be  Imposed 
if  the  accusation  is  by  summons,  which  specifies 
one  day  only,  and  makes  no  charge  as  to  more 
than  one  day. 

8.  The  evidence  being  sufficient  to  establish 
a  violation  of  the  ordinance,  the  error  of  the  re- 
corder may  be  corrected  by  reducing  the  fine. 
Direction  is  given  accordingly. 
{SyUabut  by  the  Court) 

Error  from  superior  court,  Fulton  coun- 
ty ;  M.  J.  Clabkr,  Judge. 
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Brojiea  &  Sona.tor  plaintiff  In  error.  J. 
B.  Gopdwin,  for  defendant  in  error. 

Bleckley,  C.  J.  Thrice  this  anqnlet 
case  baa  materialized  at  the  slttln^rs  of  this 
tribanal.  We  hope  its  perturbed  spirit 
will  now  enter  Into  unbroken  rest.  Its 
former  appearances  are  rescistered  in  78 
-Ga.  773,  3  S.  E.  Rep.  431,  and  in  7»  Qa.  610, 
4  S.  E.  Rep.  256. 

1.  Tliat  part  of  the  law  of  certiorari 
embodied  in  section  4063  of  the  Code  reads 
thus:  "The  answer  shall  not  be  written 
or  dictated  by  either  of  the  parties,  or 
their  attorneys,  or  any  other  person  In- 
terested in  the  cause,  and,  if  made  after 
the  party  mailing  the  same  has  retired 
from  office,  it  shall  be  verlfle<l  by  affldavlt. " 
The  recorder's  answer  in  this  case  was 
made  before  his  retirement  from  office, 
but  it  was  not  full,  and  for  that  reason 
wos  excepted  to  by  the  city.  Its  only  de- 
ficiency was  tbat  it  omitted  to  set  out  the 
municipal  ordinance  on  which  the  proceed- 
ing against  Phillips  in  the  recorder's  court 
was  founded.  Before  perfecting  the  an- 
swer, the  recorder  had  change<l  his  rela- 
tion to  the  city  by  ceasingr  to  be  its  Judi- 
cial officer,  and  by  becoming  asBlstont 
city  attorney.  It  does  not  appear,  how- 
ever, thathe  took  any  part  in  the  manage- 
ment of  this  certiorari,  or  was  ever  con- 
nected with  it  In  the  capacity  of  counsel 
or  attorney.  His  amended  answer  was 
supported  by  affidavit,  and,  had  it  been 
untrue,  might  have  been  traversed.  As 
the  ordinance  was  a  public  document,  not 
only  recorded  in  the  city  archives,  but 
published  to  the  world,  there  could  be  no 
danger  that  any  falnehood  or  error  in  the 
answer  as  to  it  would  pass  without  detec- 
tion. Such  an  amendment  as  this,  how- 
ever It  might  be  with  others  of  a  different 
character,  conld,  we  think,  be  made  on 
the  affidavit  of  the  ex-recorder,  notwith- 
standing his  new  relation  to  the  city  as  as- 
sistant municipal  attorney.  If  the  answer 
could  not  be  perfected  In  this  way.  It  could 
not  be  perfected  at  all. 

2.  The  original  case  was  commenced  by 
a  written  summons  dated  March  24, 1S86. 
commanding  Phillips  to  appear  in  the  re- 
corder's court  "to  answer  the  charge  of 
engaging  inthebusiuess  of  a  pawnbroker, 
without  registering  the  same  and  paying 
license.  In  the  city  of  Atlanta,  on  the  23d 
day  of  March.  1886. "  PblUips,  being  tried 
and  found  guilty,  was  fined  by  the  record- 
er $300.  The  ordinance  which  he  had  vio- 
lated declared  that  "any  person  whose 
duty  it  shall  be  to  register  their  business, 
and  who  shall  refuse  or  fall  to  do  so,  may 
be  arrested  and  brought  beforu  the  re- 
corder; •  •  •  and,  on  conviction,  be 
fined  in  a  sam  not  exceeding  one  hundred 
dollars  and  costs,  or  Imprisonment  not  ex- 
ceeding thirty  days, or  both.  In  the  discre- 
tion of  the  court,  for  each  day  such  busi- 
ness has  been  done,  •  •  •  without  reg- 
istering the  same."  No  doubt  it  would 
have  been  competent  to  charge  In  one  and 
the  same  proceeding  that  Phillips  had 
carried  on  the  business  upon  more  than 
one  day,  and  to  convict  him  for  as  many 
as  five  days'  work,  if  that  number  of  days 
were  specified  In  the  summons.  There 
could  not  be  a  conviction  for  more  than 


five  days  at  full  rates,  because  the  power 
of  the  court  to  impose  fines  is  limited  by 
the  city  charter  to  f  500  in  each  cB«e.  But 
the  summons  commanding  Phillips  to  an- 
swer was  limited  to  one  day,  and,  that 
being  BO,  it  gave  him  no  notice  that  lie 
was  threatened  with  punishment  lor  more 
than  one  day's  tran8a3tions.  Where  pen- 
alty Is  measured  by  the  element  of  time, 
the  length  of  time  comprehended  in  the 
charge  is  material.  If  a  more  severs  pen- 
alty Is  denounced  against  a  criminal  trans- 
action which  occupies  several  days  than 
against  a  like  transaction  which  occupies 
one  day  only.  It  is  essential  that  the  ac- 
cused shall  have  notice  tbat  he  is  to  be 
tried  for  the  higher  grade  of  the  offense  be- 
fore he  can  be  punished  for  that  grade. 
In  this  instance  the  summons  afforded  no 
such  warning.  On  the  contrary.  It  was 
confined  expressly  to  one  day;  and,  while 
the  particular  day  specified  need  not  be 
proved  by  showing  that  the  business  was 
carried  on  upon  the  exact  day  mentioned 
in  the  summons,  yet  thesummons  wastoo 
narrow  to  cover  a  penalty  for  more  tban 
a  single  day.  If  the  ordinance  bad  di- 
rectly declared  that  any  person  carrying 
on  business  for  three  days  should  be  pun- 
ishable by  a  fine  not  exceeding  f300,  and 
any  person  carrying  on  business  for  one 
day  should  be  punishable  by  a  fine  not 
exceeding  $100,  no  one  would  suppose  that 
a  summons  em  bracing  only  one  day  would 
be  sufficient  toupholdafineof  $300.  Now, 
this  is  precisely  the  substance,  though  not 
the  language,  of  the  ordinance  under 
which  M.  Phillips  was  tried.  The  offense, 
while  one  and  the  same,  is  aggravated  In 
exact  proportion  to  the  number  of  days 
through  which  it  Is  continued.  In  this 
case  the  aggravation  counted  for  twice  as 
much  as  the  original  offense,  and  thus  two- 
thirds  of  the  conviction  were  left  entirely 
outside  of  the  charge.  Tt  is  plain  Phillips 
was  fined  either  for  three  offenses,  or  tor 
three  grades  of  the  same  offense.  Neither 
of  thesetrlplets  was  covered  by  tbe  charge. 
The  charge  was  a  unit,  both  as  to  offense 
and  grade. 

3.  We  have  carefully  read  the  evidence. 
It  warranted  the  recorder  in  finding  tbat 
the  ordinance  was  violated.  His  error 
was  in  imposing  a  fine  of  more  than  $100. 
This  error  may  be  corrected  by  reducing 
the  fine  to  that  sum.  We  direct  that  tbis 
be  done.  The  judge  of  tbe  superior  coart 
will  sustain  the  certiornri,  and  make  a 
final  Judgment  disposing  of  the  case  for 
all  time.  Other  qnestlons  were  raised  by 
the  petition  for  certiorari,  but  were  not 
argued  or  Insisted  upon  by  counsel.  Judg- 
ment reversed,  with  direction. 


(87  GiL  s» 

Southern  Bell  Tel.,  Etc.,  Co.  v.  Jordan. 
(Supreme  Court  of  Oeorgta.    March  S3.  ISQI.) 

C!0!raiaUAKCB— SOBPRISE— 'Btidbnce— Instrco- 

TIOWS. 

1.  The  court  may  refuse  defendant  a  oontina- 
ance  on  the  ground  of  surprise  by  an  amendment, 
where  a  copy  of  the  amonomeut  was  Berved  on  it 
in  December,  and  the  trial  was  not  had  until  the 
following  October,  though  the  original  was  not 
filed  In  the  clerk's  office  until  three  days  before 
trial. 

a.  Where  the  complaint  alleges  injuries  Iron 
a  pole   which  struok  plaintiff  on  the  shoulder. 
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broke  hla  coUar-bone,  and  felled  him  to  the 
groDBd,  evidence  of  pain  from  injury  to  the 
muscles  is  admissible. 

S.  In  the  examination  of  an  expert  as  to  plain- 
tiff's condition,  it  is  proper  to  pot  hypothetical 
qoestions  based  on  plaintiff's  testimony. 

4.  An  instruction  that  "the  law  leavetf  the 
amount  of  the  damages  to  the  sound  discretion  of 
the  jury  "  is  not  misleadiuK  in  its  use  of  the  word 
"discretion. " 

5.  Nor  Is  it  misleading  to  refer  inadvertently 
to  the  "claim  for  injuries  made  by  defendant" 
instead  of  by  plaintiff. 

Error  from  dty  court  of  Atlanta ;  Van 
Eppiss,  JndKe. 

Hoke  &  Burton  Smith,  tor  plaintlfl  in  er- 
ror.   R.  J.  JordHD,  for  defendant  In  error. 

81UUON8,  J.  1.  The  first  ground  insisted 
nn  in  tbe  motion  for  a  new  trial  In  this 
case  for  a  rerersal  of  tbe  court  below  is 
that  tbe  conrt  erred  in  refusing  to  contin- 
ue tbe  case  after  tbe  plaintiB  filed  the 
amendment  set  out  in  tbe  record.  The 
record  shows  that  a  copy  or  tbe  amend- 
ment was  served  on  tbe  defendant's  coun- 
sel in  December,  1889,  hut  the  urislnal  was 
not  filed  in  office  until  October  27. 18S)0, 
and  that  the  trial  was  had  on  October  3U, 
1890.  Defendant's  counsel  stated  In  his 
place  that  "he  was  surprised  by  such 
amendment;  that  he  was  less  prepared 
for  trial  thereby,  by  reason  of  the  fact 
that  be  had  made  no  preparation,  by  ex- 
pert evidence  or  In  other  respects,  to  meet 
said  nmendment.;  and  that  sucb  surprise 
was  not  claimed  for  tbe  purpose  of  delay 
only. "  Counsel  did  not  state  that  he  had 
not  been  served  with  a  copy  of  tbe  amend- 
ment, or  that  he  had  forgotten  it,  or  that 
be  tbuoght  the  plaintiff  had  abandoned  it 
beeaase  be  had  not  filed  it  in  court :  nor 
did  be  state  what  he  could  prove,  or  ex- 
pecteit  to  prove,  if  the  continuance  were 
granted.  We  ara  inclined  to  think  that 
when  he  received  the  notice  of  tlie  amend- 
ment that  was  sutflcient  to  put  him  upon 
some  inquiry  for  evidence  to  meet  it.  Un- 
der tbe  Code,  the  plaintiff  liad  the  right  to 
offer  the  amendment  at  uiiy  stage  of  tbe 
trial,  and  was  not  compelled  to  offer  it 
ontil  tbe  trial,  and  the  defendant's  coun- 
sel, knowing  this,  should  have  made  prep- 
aration to  meet  it.  We  presume  the  no- 
tice was  given  by  the  plaintiff  for  the  very 
purpose  of  preventing  a  surprise  to  the 
defendant  and  a  continuance  of  the  case 
by  bioi.  Moreover,  the  Code,  §  3521,  de- 
elaree.  In  substance,  that  when  an  amend- 
ment la  made,  and  a  surprise  claimed  on 
that  account.  It  is  still  in  the  discretion  of 
tbe  conrt  whether  be  will  grant  the  con- 
tinaance  or  not;  and  this  court  will  not 
attempt  to  control  the  discretion  given  by 
law  to  the  trial  Judge,  unless  tbat  discre- 
tion is  abused.  After  a  cai-eful  study  of 
tbe  facts  in  this  case,  we  do  not  think  the 
trial  jDdge  abused  his  discretion. 

2.  The  second  ground  complains  that  the 
court  erred  in  allowing  the  physician  to 
testify  that  "the  pain  suffered  by  tbe  plain- 
tiB wonld  perhaps  be  from  some  injury  to 
tbe  niTuscleH  at  the  time  tbe  injury  was  in- 
flicted." The  error  assigned  is  that  there 
was  no  allegation  In  the  declaration  under 
which  It  would  be  admiBsli>le,  there  being 
nothing  alleged  as  to  any  Injury  to  the 
muscles.    There  was  uo  error  in  allowing 


this  testimony.  The  declaration  alleges 
"that  tbe  pole  tell  with  groat  force,  strik- 
ing the  plaintiff  on  tbe  left  shoulder  and 
the  collar-bone,  breaking  the  bones  there- 
of, and  felling  him  to  the  ruck  pavement." 
We  think  thin  allegation  is  sufficient  to 
authorize  proof  of  pain  In  tbe  muscles, 
without  alleging  specifically  that  the 
muscles  were  lacerated  and  Injured.  We 
cannot  see  bow  the  collar-bone  could  bave 
been  broken  by  the  falling  of  the  pole  upon 
It,  without  Injuring  the  muscles  of  the 
shoulder. 

3.  Tbe  third  ground  complains  that  the 
conrt  allowed  plaintiff's  counsel,  In  inter- 
rogating tbe  physician  as  to  the  condition 
of  tbe  plaintiff,  to  pn I  hypotbetical  ques- 
tions. There  was  no  error  In  this,  under 
the  facts  of  the  case.  The  proper  mode  of 
examining  a  physician  or  expert,  where  he 
is  not  testifying  from  bis  own  knowledge, 
is  to  ask  him  hypothetical  questions.  Dr. 
Knott  testified  in  this  case  that  his  atten- 
tion had  never  been  called  by  the  plaintiB 
to  bis  eye,  and  the  questions  asked  him 
must  therefore  bave  been  upon  tbe  state- 
ment made  by  the  plaintiff  in  bis  testi- 
mony. 

4.  The  sixth  ground  alleges  as  error  that 
the  court  Instructed  the  jury  that  "the 
law  leaves  the  question  of  amount,  in 
cases  where  an  award  is  proper,  to  the 
sound  discretion  of  tbe  Jury,"  and  "tbe 
law  declares  that  damages  of  this  kind 
are  in  the  discretion  of  enlightened  jurors, 
whose  aim  is  to  be  Just,  and  not  oppress- 
ive." There  was  no  error  in  this  charge, 
taking  It  in  connection  with  the  context 
of  the  charge  as  set  out  in  the  record.  The 
criticism  made  upon  it  was  as  to  tbe  use 
of  the  word  "discretion."  While  this  word 
Is  not  usual  In  Instructions  to  juries  upon 
this  subject,  we  do  not  think  that,  when 
taken  in  connection  with  the  remainder  of 
the  charge,  tbe  jury  could  have  under- 
stood, as  was  claimed  by  counsel  for  the 
plaintiff  In  error,  tbat  they  were  "  turned 
loose"  to  give  any  amount  of  damages 
they  saw  proper.  The  judge  was  instruct- 
ing them  upon  the  law  of  damages  in  re- 
gard to  pain  and  suffering.  He  informed 
them  that  there  was  "  no  rule  by  which 
the  value  of  n  pain  may  be  ascertained 
with  mathematical  precision.  Damages 
of  this  sort  are  of  a  nature  not  susceptible 
of  being  calculated  accurately  In  money;" 
and  then  added  the  words  excepted  to  in 
this  ground  of  the  motion.  This  was 
equivalent  to  Instructing  tbe  jury  tbat  the 
plaintiff  could  not  prove  in  dollars  and 
cents  the  value  of  pain  and  suffering:  but 
tbat,  in  arriving  at  the  amount  of  their 
award,  they  must  act  as  fair  and  reason- 
able men,  in  the  exercise  of  sound  discre- 
tion and  judgment,  and  give  the  plaintiff 
a  reasonable  amount  tor  the  pain  he  had 
suffered,— such  an  amount  as  would  be 
deemed  proper  In  the  enlightened  con- 
sciences of  Impartial  Jurors  who  were  seek- 
ing to  be  reasonable  and  fair,  and  not  op- 
pressive, In  their  finding. 

5.  The  ninth  ground  complains  that  the 
court  erred  in  cliargingas  follows:  "  With 
reference  to  the  claim  which  defendant 
makes,  that  bis  eye  suffered  an  injury,  and 
his  eyesight,  and  that  this  will  continue  In 
tbe  future,!  charge  yoo  that  tbe  burden  is 


Digitized  by 


Google 


204 


SOUTHEASTERN  BEPOBTEB,  VOL.  13. 


(Ga. 


apon  the  plaintiff  to  show  to  your  satiu- 
tactlun  tbat  an  Injury  such  as  that  now 
under  consideration  was  either  the  ap- 
proximate result  ot  the  defendant's 
wrongful  act,  it  any,  or  Its  necessary  and 
connected  effect."  The  criticism  on  this 
cbarj^e  is  that  the  court  nsed  the  word 
"defendant"  in  the  first  line  thereof,  in- 
stead of  the  word  "plaintiff."  We  do  not 
thinlc  that  the  jury  could  have  been  mis- 
led by  the  use  of  the  word  "defendant" 
for  "  plaintiff. "  The  jury  could  very  easily 
understand  tbat  the  court  meant  plaintiff, 
taking  it  in  connection  with  the  other 
words  of  the  sentence.  It  would  be  a  re- 
flection upon  their  intelligence  to  even 
suppose  that  they  could  bn  misled  by  such 
n  Blip  of  the  tongue  as  this  evidently  was. 
Besides,  the  defendant's  counsel  was  pres- 
ent and  heard  the  charge,  but  did  not  call 
the  attention  of  the  court  to  the  misuse 
of  the  word.  See  Wilson  v.  State,  66  Ga. 
591. 

6.  It  is  also  claimed  that  the  verdict  is 
excessive.  The  evidence  shows  that  the 
defendant  was  grossly  negligent  in  allow- 
ing a  rotten  pole  to  stand  in  a  populous 
street,  where  it  was  subject  to  fall  at  any 
time  and  kill  or  injure  any  one  traveling 
upon  the  street,  and  that  it  did  fall  upon 
the  plaintiff,  and  break  his  collar-bone, 
and  badly  bruised  him,  by  throwing  him 
upon  tlie  hard  pavement  of  the  street; 
that  he  received  a  contusion  of  the  skin 
upon  his  head,  above  the  right  eye,  and  a 
large  knot  above  the  temple;  that  his  eye 
had  given  him  trouble  since  the  injury, 
bad  been  inflamed  more  or  less,  especially 
when  be  read ;  and  that  he  suffered  agood 
deal  at  the  time  of  the  injury,  and  his 
shoulder  and  arm  bad  given  him  more  or 
less  pain  since  then,  especially  in  cloudy 
weather.  Upon  this  state  of  facts  we  do 
not  think  the  verdict  is  so  excessive  as 
to  justify  the  Inference  of  the  jury's  mis- 
take or  undue  bias.   Judgment  afllrmed. 


(87  Oa.  134) 

LowRY  Banking  Co.  v.  Abbott  et  al. 
(Supreme  Cowrt  of  Qeorgia.    April  20, 1891.) 

CbEDITOBS'  BIU. — IiIABILITT  FOB  EZFBNBBS. 

Where  a  petition  in  equity  in  the  nature  of 
a  creditors'  bill  is  filed,  alleging  the  insolTenoy 
of  a  partnership,  and  praying  an  injnnotion  and 
appointment  of  a  receiver,  creditors  who  on  their 
own  application  are  made  plaintiffs  after  the  re- 
ceiver is  appointed  become  chargeable  with 
their  proportion  of  counsel  fees  for  filing  the  pe- 
tition, as  provided  by  Code  Oa.  8119c  though  the 
appointment  ot  the  receiver  was  unnecessary, 
becaose  such  creditors  have  mortgages  which 
will  absorb  the  entire  assets. 

Error  from  superior  court,  Fulton  coun- 
ty; M.  J.  Clahke,  Judge. 

J.  L.  Brown,  Candler  A  Thomson,  and 
Jackson  &  Jackson,  for  plaintiff  in  error. 
Abbott  &  Smith,  for  defendants  in  error. 

Simmons,  J.  Certain  creditors  of  Wyly 
&  Green,  through  their  counsel,  Abbott  & 
Smith,  filed  their  petition  in  equity  in  the 
nature  of  a  creditors'  bill,  under  sections 
3149a  et  seq.  of  the  Cnde,  alleging  the  in- 
solvency of  Wyly  &  Green,  and  praying 
for  injunction,  and  for  a  receiver  to  take 
charge  of  their  assets.  The  injunction 
was  granted,  and  a  receiver  appointed, 


who  took  charge  ot  the  assets,  and  ad- 
ministered them,  and  brought  a  fund  ot 
$30,000  into  court  to  be  distributed  to  the 
creditors.  After  the  petition  was  filed 
and  the  receiver  appointed,  the  Lowry 
Banking  Company  made  itself  a  party 
complainant,  alleging  tbat  it  had  two 
mortgages,  given  it  by  Wyly  ft  Green, 
which  were  sufficient  to  cover  the  wbole 
amount  of  the  assets.  The  other  credit- 
ors disputed  the  validity  ot  these  mort- 
gages, but  they  were  declared  to  be  valid 
and  binding  upon  the  assets  by  the  ver- 
dict of  a  jury  on  a  trial  where  this  issae 
was  made.  Before  the  fund  was  distribut- 
ed, Abbott  &  Smith  filed  their  application 
to  the  court,  wherein  they  stated  that 
they  were  the  solicitors  of  the  complain- 
ants who  filed  the  petition  against  Wyly 
&  Green,  and  obtained  the  order  appoint- 
ing the  receiver,  etc. ;  that  the  receiver  liad 
collected  the  sum  of  ¥30,000;  and  that  they 
represented  the  receiver,  and  advised  him 
in  many  matterstouching  his  receivership. 
They  prayed  the  court  to  tax  as  costs 
against  the  fund  the  sum  of  $1,500 as  coun- 
sel's fees  for  bringing  the  fnnd  into  court. 
They  alleged  that  they  had  been  paid  8250 
on  account  of  such  service,  by  order  of  the 
court,  and  that  there  was  still  due  them 
the  sum  of  f  1,250.  They  asked  a  rule  niat 
requiring  the  Lowry  Banking  Company 
and  the  rpcelver  to  show  cause  why  said 
sum  should  not  be  allowed  them.  To  this 
rule  the  Lowry  Banking  Company  de- 
murred, upon  the  grounds (1) "that  the 
court  had  no  authority,  without  the  ver- 
dict of  a  jury,  to  take  a  part  of  the  fund  in 
the  hands  of  the  receiver,  covered  by  the 
mortgages  to  this  respondent,  and  apply 
the  same  to  the  payment  of  fees  of  coun- 
sel;" and  (2)  "that  there  was  no  law  ot 
Georgia  authorising  fees  to  be  paid  out 
of  a  fund  like  this,  and  upon  a  petition 
like  this."  The  Lowry  Banking  Company 
also  answered  the  rule,  setting  up  various 
reasons  why  the  movants  were  not  en- 
titled to  fees  out  of  the  fund.  The  court 
sustained  the  first  ground  of  demurrer, 
and  referred  the  matter  to  a  jury,  and 
upon  a  trial  of  the  issue  the  jury  returned 
a  verdict  tor  f  150,  counsel  fees.  Abbott  & 
Smith  moved  for  a  new  trial,  and  it  was 
granted  by  the  court,  and  the  Lowry 
Banking  Company  excepted. 

1.  It  was  insisted  by  counsel  tor  the 
plaintiff  in  error  that  the  court  erred  in 
granting  a  new  trial  In  the  case,  because 
the  law  does  not  authorise  counsel  fees  to 
Abbott  &  Smith  under  the  facts  of  the 
case;  that  the  facts  show  that  the  Lowry 
Banking  Company  had  mortgages  which 
covered  theentireassetsoftheeetate;  that 
there  was  really  no  necessity  for  a  rpceiv- 
er;  that  the  petition  was  filed  as  much  to 
get  rid  of  the  mortgages  of  the  Lowry 
Banking  Company  as  for  anything  else, 
and  that  the  whole  contest  was  made  by 
the  other  creditors  upon  the  claim  of  the 
Lowry  Banking  Company;  and  it  would 
therefore  be  inequitable  and  unjust  to 
compel  the  Lowry  Banking  Company  to 
pay  the  opposing  counsel  their  fees,  al- 
though the  fund  was  brought  into  court 
under  the  petition  which  the  latter  had 
filed  in  behalf  of  the  creditors.  We  would 
agree  w  ith  counsel  for  the  plaintiff  in  error 
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in  tbis  view  of  the  law  were  It  not  for  one 
fact  In  tbe  record.  Tliat  fact  is  that  after 
tbe  petition  waR  filed  and  the  receiver  ap- 
pointed tlie  Lowry  Banking  Company, 
upon  its  own  application,  was  made  a 
party  plaintiff.  This  action  on  the  part 
of  the  Liowry  Banking  Company  recog- 
nised the  necessity  for  the  petition,  and 
ratified  the  filing  of  it.  Tbe  third  section 
of  the  act  of  1880,  (Code,  §  3149c,)  under 
which  this  proceeding  was  inetitoted.  pro- 
▼idea  that  "any  creditor  may  become  a 
party  to  said  bill,  under  an  order  of  the 
coort,  at  any  time  before  tbe  final  dlstrl- 
bntlon  of  tbe  assets,  be  becoming  charge- 
able with  his  proportion  of  the  expenses 
of  tbe  previous  proceedings.  "  When,  there- 
fore, tbe  banking  company  was  made  a 
party  plaintiff  to  the  petition  upon  its 
own  motion,  under  this  section  of  tbe 
Code,  it  became  chargeable  with  its  pro- 
portion of  tbe  expenses,  whatever  that 
proportion  might  be.  If  its  mortgages 
were  sufficient  in  amount  to  cover  the 
wbule  assets  of  Wyly  &  Green,  there  was 
no  necessity  for  the  petition  or  for  the  ap- 
pointment of  a  receiver,  as  has  heen  held 
frequently  by  this  court;  and  if  the  hank- 
ins  company  had  objected  to  the  appoint- 
ment of  a  receiver,  and  had  sbown  to  the 
conrt  that  its  mortgages  were  sufficient 
to  cover  the  entire  assetH,  the  receiver 
woDid  not  have  been  appointed.  Instead 
of  doing  this,  Iiowever,  it  joined  in  the 
proceeding,  and  thereby  became  chargea- 
ble with  Its  proportion  of  the  expenses  up 
to  tbe  time  it  waa  made  a  party,  and  a 
like  proportion  up  to  tbe  end  of  the  litiga- 
tion. In  case  it  recovered  the  whole  fund, 
it  would  be  for  the  court  or  the  jury  to  de- 
termine, under  all  tbe  facts  of  the  case, 
what  aniDuut  of  fees  Abbott  &  Smith 
should  receive  out  of  the  fund  before  it 
was  paid  over  to  the  Lowry  Banking 
Company. 

2.  Tbe  court  did  not  err  in  granting  a 
first  new  trial,  as  he  could  well  conclude 
that  tbe  jury  found  contrary  to  the  evi- 
dence. Both  parties  filed  exceptions  peD- 
deote  lite  during  the  trial,  and  assigned 
error  on  tbem  here,  but,  as  the  case  is  still 
pending  in  the  court  below,  we  cannot 
eonsdder  tbem  now.  Code,  §  4250.  Judg- 
ment affirmed. 


(87  Oa.  102) 

Mills  v.  East  Te.n-ne8Bee,  V.  &  G.  Rt.  Co. 
(Supreme  Court  of  Oeorgia.    March  80,  1891.) 

IXJITBT  TO  RUI/BOAS    EmPLOTB  —  QUESTION    FOB 

Jury. 
TTDd«r  the  facts  of  this  case,  as  disclosed 
bf  tba  record,  it  was  error  to  grant  a  nonsuit. 
(Syllabus  by  the  Court.) 

Error  from  superior  coart,  Fulton  coun- 
ty:  M.J.  Clarke,  Judge. 

M.  B.  Blandford  and  Arnold  &  Arnold. 
for  plaintlfl  in  error.  Dorsey,  Brewster  & 
Howell,  for  defendant  in  error. 

liUMPKiN,  J.  George  Lawshe,  a  flagman 
on  a  freight  train  of  the  East  Tennessee, 
VlTRinia  &  Georgia  Railway  Company, 
whose  duties  were  "on  or  about  the  rear 
end  of  the  train,"  was  killed  in  a  collision 
In  the  night-time,  caused  by  the  running 
of  tbe  engine  of  a  passenger  train  into  the 


rear  end  of  the  freight  train.  His  widow, 
who  is  now  Lula  Mills,  brought  suit 
against  the  railway  company  for  the  kill- 
ing of  her  husband,  on  the  trial  of  which 
a  nonsuit  was  granted  by  the  court  be- 
low, and  this  judgment  is  now  before  this 
court  lor  review.  The  plaintitf'H  evidence 
made  substantially  the  following  case: 
The  accident  occurred  at  Brasnell  station, 
some  60  feet  north  of  which  Is  a  trestle 
more  than  a  hundred  feet  long.  The  road 
has  a  heavy  np-grade  coming  from  the 
north  to  this  station,  and  from  that  direc- 
tion tbe  top  of  a  car  standing  on  the  end 
or  the  trestle  could  be  seen  160  or  more 
yards  before  reaching  it.  A  train  running 
up  this  grade  at  the  rate  of  30  miles. an 
hour  could  be  stopped  within  50  yards. 
The  freight  train  upon  which  Lawshe  was 
employed  as  flagman  was  going  south, 
and  had  reached  Braswell  after  12  o'clock 
on  the  night  of  the  accident.  Tbe  engine 
of  that  train  had  been  derailed,  and,  while 
efforts  were  being  made  to  get  It  back 
upon  the  track,  the  train  of  freight-cars 
unavoidably  remained  on  the  main  line, 
and  occupied  the  trestle.  It  waB  known 
to  the  employes  having  charge  of  this 
freight  train  thatthe  south-bound  passen- 
ger train  was  approaching,  and  would  be 
due  in  about  an  hour  and  a  half.  The  con- 
ductor of  the  freight  train  told  Lawshe  to 
go  back  and  put  torpedoes  on  the  track, 
and  then,  as  he  had  worked  hard,  was 
tired,  and  needed  rest,  to  go  Into  the  cab 
and  go  to  sleep:  stating  also  that  he  (the 
conductor)  would  have  him  waked  up  in 
time  to  flag  the  approaching  passenger 
train.  On  the  morning  succeeding  the  ac- 
cident the  remains  of  an  exploded  torpedo 
were  found  on  the  track  about  150  yards 
north  of  the  trestle.  The  conductor  in- 
structed one  Mills,  the  front  brakeman,  to 
go  back  to  the  cab  and  wake  Lawshe, 
and  tell  him  to  go  and  flag  tbe  passenger 
train.  Mills  went  twice  in  the  direction  of 
the  cab  into  which  Lawshe  bad  gone,  and 
shouted  the  conductor's  message  to  Law- 
she,  l)ut  it  does  not  appear  that  Lawshe 
heard  him,  or  that  he  awoke,  if  be  was 
asleep.  Lawshe  certainly  did  not  come 
out  of  the  cab,  and  never  went  back  to 
flag  tbe  passenger  train.  In  one  or  two 
minutes  after  Mills  had  called  Lawshe  the 
sectmd  time  the  engine  of  the  passenger 
train,  running  at  a  high  rate  of  speed, 
struck  the  cab,  and  demolished  It,  ran 
through  one  other  car,  and  Into  a  third. 
Lawshe  was  thrown  out  of  the  cab  and 
killed.  His  body  wasfound  on  the  ground 
below  the  trestle,  wrapped  in  a  blanket,  in 
which  he  had  doubtless  been  asleep.  There 
was  also  evidence  to  show  that  a  torpedo, 
when  exploded,  made  a  noise  louder  than 
a  gunshot,  and  that  it  could  be  heard  for 
bait  a  mile.  The  following  rules  of  the 
company  were  put  in  evidence:  "Rule  31. 
An  explosive  cap,  or  torpedo,  placed  on 
the  rail,  is  a  signal  to  be  used  In  addition 
to  the  regular  signals.  The  explosion  of 
one  torpedo  is  a  signal  to  stop  immediate- 
ly; the  explosion  of  two  torpedoes  Is  a 
signal  to  reduce  speed  Immediately,  and 
look  out  for  a  danger  signal. "  "Rule  99a. 
All  trains  will  approach  stations  with 
great  care,  expecting  to  find  the  main 
track  occupied  between  tbe  station  limits. 


Digitized  by 


Qoo^^ 


aoe 


SOUTHEASTERN  BEFOBTEB,  YOL.  IS. 


(Gti, 


•  •  •  The  reaponBlblUty  for  accidents 
between  limit  posts  (or  nwltcbes)  or  at 
(ael  and  water  stations  will  rest  with  ap- 
proacbinft  trains." 

As  will  be  seen,  the  evidence  is  qnite 
meager  as  to  the  extent  and  nature  of  the 
duties  o{  Lawshe,  as  flagman.  Abont  all 
tbat  can  be  gatbered  from  the  record  on 
this  subject  must  be  taken  from  the  con 
versation  had  between  him  and  the  con- 
ductor, in  connection  with  the  fact  tbat 
bis  duties,  whatever  they  were,  were  to  be 
performed  "on  or  about  the  rear  end  of 
the  train. "  Whether  his  duties  were  fixed 
by  rules  of  the  company,  which  he,  as  well 
as  the  conductor,  was  bound  to  obey,  or 
were  prescribed  by  the  conductor  himself, 
does  not  appear  from  the  evidence.  In  the 
absence  of  distinct  proof  upon  this  subject, 
and  in  view  of  the  fact  that  the  conductor 
was  tbe  chief  officer  in  charge  of  the  train, 
and  was  giving  orders  to  Lawshe,  we  can- 
not presume  tbe  existence  of  any  rules  or 
regulations  presci-ibed  by  an  officer  of  the 
company  superior  in  authority  to  these 
men,  and  equally  binding  on  both  of  them, 
bat  must  conclude  that  Lawshe  had  to 
look  to  the  conductor  alone  tor  instruc- 
tionsand  commands  regulating  hisdntles. 
Just  here.  It  seems  to  us,  is  the  key  to  a 
proper  determination  of  the  question 
whether  or  not  a  nonsuitshonld  have  been 
granted.  In  the  case  of  Banking  Co.  v. 
McDade,  50  Ga.  73,  it  was  held,  In  effect, 
that  where  a  rule  was  prescribed  for  rail- 
road employes  by  a  common  superior, one 
of  them  could  not  plead,  as  a  Justlflcation 
for  violating  such  rule,  the  orders  of  the 
other;  and,  therefore,  an  eng^lneer  could 
not  excuse  himself  for  running  contrary 
to  a  scbedulefixed  by  the  company's  rules, 
on  the  ground  that  he  had  been  ordered  to 
do  so  by  the  conductor.  In  the  absence  of 
a  rnle  or  regulation  prescribed  by  such 
superior  officer,  addressed  to  and  binding 
alike  on  subordinates,  the '  doctrine  seems 
to  be  well  settled  that  a  conductor  has 
the  charge  and  control  of  all  persons  em- 

Cloyed  on  his  train,  and  that  they  are 
onnd  to  obey  his  orders.  In  tbe  case  of 
Railway  Co.  r.  Ross,  112  O.  S.  390,  5  Sup. 
Gt.  Rep.  184,  Justice  Field  said:  "We 
know  from  the  manner  in  which  railroads 
are  operated  that,  subject  to  the  general 
rules  and  orders  of  the  directors  of  the 
companies,  the  conductor  has  .entire  con- 
trol and  management  of  thetraln  to  which 
he  is  assigned.  He  directs  when  it  shall 
start,  at  what  speed  it  shall  run,  at  what 
stations  it  shall  stop,  and  for  what  length 
of  time,  and  everything  essential  to  its 
successful  movements;  and  all  persons  em- 
ployed on  it  are  subject  to  bis  orders.  In 
no  proper  sense  of  the  term  is  he  a  fellow- 
servant  with  tbe  fireman,  the  brakeman, 
the  porters,  and  the  engineer.  The  latter 
are  feliow-Bervants  in  tbe  running  of  the 
train  under  his  direction.  As  to  them  and 
tbe  train  he  stands  In  the  place  of  and  rep- 
resents the  corporation."  This  doctrine 
has  also  been  recognized  by  this  court  in 
Pratber  t.  Railroad  Co.,  80  Ga.  436,  9  S.  E. 
Rep.  580,  wherein  Justice  Simmons  re- 
marked: "The  conductor  was  in  cnarge 
of  the  train.  •  •  •  He  represented  the 
company.  It  was  bis  right  and  duty  to 
give  all  necessary  orders  for  the  protection 


of  the  interests  of  tbe  company  and  th» 
safety  of  its  servants."  Other  aatborities 
could  be  cited,  but  the  aboveare  doubtless 
sufficient  to  support  a  proposition  so  well 
founded  in  common  sense  and  experience. 
It  follows,  then,  so  far  as  this  record 
discloses,  tbat  Lawshe  was  under  tbe  or- 
ders of  the  conductor,  and  therefore  wa» 
justified  in  obeying  any  reasonable  com- 
mand of  tbe  latter.  Of  course,  he  would 
not  have  l>een  justified  in  recklessly  expos- 
ing himself  to  danger,  although  command- 
ed BO  to  do ;  but  do  the  facts  of  this  case 
so  conclusively  show  that  he  did  this  as 
to  leave  nothing  fora  jury  to  pass  upon  in 
this  connection?  Are  not  the  facts  dis- 
closed such  as  to  make  It  proper  fora  Jury 
to  decide  this  question  ?  In  the  fl  rst  place, 
it  may  be  assumed  that  Lawshe  knew  of 
that  rule  of  the  company  which  required 
all  passenger  trains  to  approach  stations 
with  great  caution,  and  be  bad  a  right  ta 
assume  that  this  rule  would  be  observed, 
unless  some  other  rule,  directly  binding  on 
him,  provided,  either  in  terms  or  by  neces- 
sary implication,  that  he  should  not  rely 
Implicitly  on  the  employes  of  the  passen- 
ger train,  bat  must  himself  do  certain 
things  to  prevent  accident  in  case  they 
disregarded  the  rule  as  to  the  manner  oi 
approaching  stations.  He  doubtless  was 
also  aware  of  the  fact  that  a  freigur-car 
standing  on  the  trestle  could  be  seen  a 
considerable  distance,  and  that  a  train 
coming  up  that  grade,  even  at  a  high  rate 
of  speed,  could  easily  be  stopped  in  time 
to  avoid  a  collision.  In  the  second  place, 
if  the  plaintiff's  inference  from  the  testi- 
mony as  to  tbe  torpedo  Is  correct,  Lawshe 
also  knew  that  one  of  these  explosives  bad 
been  placed  by  himself  on  the  track,  which 
ought  to  have  warned  tbe  approaching 
passenger  train  of  danger,  and  caas^  it 
to  stop.  And  in  tbe  third  place,  being 
doubtless  worn  out  and  fatigued,  he  bad 
the  command  of  his  superior  officer  to  en- 
ter the  cab  and  go  to  sleep,  and  tbat  offi- 
cer's assurance  that  he  should  be  awak- 
ened, not  only  in  time  to  prevent  barm  to 
himself,  but  also  in  time  to  go  back  upon 
the  tra<*.k,  and  give  warning  to  this  ex- 
pected train.  And  he  may  have  felt  the 
greater  security  because  tbe  conductor 
seemed  satisfied  with  the  existing  situa- 
tion, and  to  apprehend  no  danger.  In 
view  of  all  these  facts,  ought  a  court  to 
say  that  his  conduct  was  reckless,  and 
therefore  he  was  guilty  of  negligence'? 
Oar  judgment  is  that  this  question  bad 
better  be  left  for  eolation  to  a  jury.  As 
we  have  already  intimated,  if  the  evidence 
showed  that  it  was  the  duty  of  this  flag- 
man, under  any  rule  of  the  company  pre- 
scribed by  an  officer  superior  both  to  him- 
self and  the  conductor,  and  binding  direct- 
ly on  the  flagman  himself,  to  go  back  on 
the  track  and  flag  this  passenger  train,  wa 
would  hold  that  be  had  no  right  to  obey 
the  conductor's  order  to  go  into  tbe  cab, 
or  any  other  order  of  the  conductor  which 
conflicted  with  the  duty  he  ought  to  per- 
form under  such  rule  made  by  the  superior 
officer.  The  argument  of  the  learned  and 
able  counsel  for  the  railway  company  pro- 
ceeded upon  the  assumption  tbat  It  waa- 
the  duty, Qf  the  flagman  to  go  back  and 
flag  the  passenger  train,  and  that  som* 
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rule  of  tbe  compauy,  of  higher  aathorlty 
than  any  order  which  the  condactor  conld 
give,  prescribed  this  duty.  We  have  care- 
fully examined  tbe  pleadings  and  tbe  evi- 
dence to  ascertain  whether  or  not  this  as- 
snroptlon  la  borne  out  thereby,  but  we 
have  been  anable  to  find  In  the  record  any- 
thing showing  how  the  flagman's  duties 
were  defined  or  regulated,  otherwise  than 
by  the  orders  of  the  conductor.  Without 
expressing  any  opinion  as  to  tbe  merits  of 
this  case,  we  leave  It  tn  be  investigated  in 
the  court  below,  feeling  assured  that, 
after  both  sides  have  been  tally  beard,  and 
ail  the  facts  brought  oat,  a  Jnry  can  deter- 
mine moreaccurately  than  ourselves  orthe 
learned  trial  ]adge  whether  or  not  the  de- 
ceased was  guilty  of  negligence  In  the 
calamity  which  caused  his  death,  this  be- 
ing tbe  main  and  vital  question  to  be  de- 
cided.   Judgment  reversed. 

(108  N.  o.  SM)  

Ballard  et  at.  ▼.  Oat  et  aJ. 

(Supreme  Court  (ffNorOiCaroUna.  May  5, 1891.) 

AfFBAJ.  VBOM  JdSTIOBS'  CoUBT»— DiSMISSAI^ 

Code  H.  C.  I  566,  provides  that  appeals 
from  jnstioes  of  tbe  peace  shall  stand  for  trial 
de  novo  on  tbe  dockets  of  the  superior  courts  at 
the  first  term  after  tbe  appeal  Is  taken,  and  that, 
if  defendant  should  nuuce  default,  jadgment 
shODld  be  rendered  against  him,  final  in  some 
oases,  and  by  defaolt  and  inqalry  In  others.  By 
an  amendatoiy  aot  (Laws  1889,  o.  448)  It  is  fur- 
thear  provided  that  where  the  appellant  failed  to 
liave  his  appeal  docketed  at  we  next  term  the 
appellee  might  file  a  transcript  of  the  ]astice's 
record,  and  move  to  dismiss.  Held,  that  where 
defendant  failed  to  docket  his  appeal  at  the  next 
term,  bnt  did  so  at  the  second  term,  when  plain- 
tiff, upon  defendant's  failure  to  appear,  took 
Judgment  by  default  against  him,  which  was  sub- 
sequentlyset  aside  on  the  ground  that  his  failure 
to  appear  was  excusable  negligence,  plaintiff 
was  sUll  entitled  to  move  for  a  dismissal  for  fail- 
ure to  docket  the  appeal  in  time. 

Appeal  from  superior  court,  Durham 
cooDty;  MaoRae,  Judge. 

This  was  a  motion  to  dismiss  an  appeal 
from  the  Judgment  of  a  justice  of  tbe  peace. 

J.  8.  Mnnuing  and  Boone  &  Parker,  for 
appellants.    Fuller  S  Fuller,  tor  appellees. 

Avert,  J.  Tbe  Judge  below  heard  at 
tbe  October  term  of  tbe  court  two  mo- 
tions. First,  upon  motion  of  tbe  defend- 
ants, supported  by  namerous  affidavits, 
he  oMered  that  a  Judgment  by  default,  en- 
tered iMEainst  them  at  tbe  previous  Jane 
term,  be  vacated,  on  tbe  ground  that  the 
(allare  to  enter  au  appearance  at  last- 
named  term  was  excusable  neglect.  So 
soon  as  tbe  appeal  was  reinstated  upon 
tbe  docket  by  this  Judgment,  and  counsel 
bad  appeared  for  defendants,  the  plain- 
tiffs moved  the  court  to  dismiss  the  ap- 
peal for  failure  of  the  defendants  to  cause 
It  to  be  docketed  before  the  term  of  the 
■nperlor  court  next  after  the  trial  In  tbe 
court  of  the  Justiceot  the  peace.  Tbe  plain 
purpose  of  the  legislature,  as  manifested 
in  tbe  statute,  (Code,  S  566,)  was  to  ex- 
pedite tbe  disposition  of  appeals  from  tbe 
coorts  of  JoBtlces  of  tbe  peace,  by  provid- 
ing tbat  theyshoold  stand  for  trial  de 
novo  on  tbedockets  of  tbe  superior  courts 
at  the  first  term  after  the  appeal  should 
be  taken ;  tbat  It  both  parties  should  ap- 


pear.Jndgment  should  berendered  against 
the  party  cast;  and  tbat,  where  the  de- 
fendant should  make  default,  tbe  judg- 
ment In  certain  classes  of  cases  should  be 
final,  and  in  other  actions  by  default  and 
inquiry  "to  be  executed  forthwith  by  a 
Jury."  This  section  was  eabsequently  so 
amended  (Laws  1889,  c.  443)  that  where 
the  party  appealing  should  fail  to  cause 
his  appeal  to  be  docketed  before  the  next 
term  of  the  superior  court,  the  opposing 
party  should  have  the  right  to  procure 
a  transcript  of  the  Justice's  record,  docket 
it,  and  move  to  dismiss  tbe  appeal  at  said 
term.  The  amendment  seems  to  have  been 
enacted  in  furtherance  of  the  same  pur- 
pose to  prevent  unnecessary  delay  in  dis- 
posing of  these  canees  involving  small 
amounts.  The  case  was  tried  before  tbe 
justice  on  the  26th  of  October,  1889,  and  bis 
return  was  handed  to  the  clerk  October 
26th.  The  next  term  of  the  superior  court 
was  held  in  January  following.  The  de- 
fendants neglected  to  pay  the  clerk 's  fees  for 
docketing  until  after  that  term,  and  con- 
sequently the  appeal  was  not  entered  on 
tbe  docket  until  tl>e  March  term,  1890. 
Just  after  handing  the  transcript  to  the 
clerk— on  the  same  day— the  justice  of  the 
peace  told  the  defendants  that  the  clerk 
would  not  docket  the  appeal  unless  they 
should  pay  his  fees.  The  clerk  had  the 
right,  even  under  the  common  law,  as  he 
has  under  the  statute,  (Code,  §  3768,)  to 
demand  his  fees  in  advance.  West  v.  Reyn- 
olds, »4  N.  C.  338 ;  Clerk  v.  Wagoner,4  Ired. 
131;  Andrews  v.  Wbisnant,  HS  N.  C.  446; 
Long  V.  Walker,  106  N.  C.  97, 10  S.  E.  Rep. 
868:  Martin  v.  Cbasteen;  76  N.  C.  96.  The 
clerk  followed  the  suggestion  of  this  court 
made  In  West  v.  Reynolds,  supra.  In  noti- 
fying the  jnsticeot  the  peace  that  he  would 
not  enter  the  case  upon  the  docket  until 
his  fees  should  be  paid,  and  tbe  latter  told 
the  defendants  on  the  same  day  of  the 
clerk's  demand  and  purpose.  Both  the 
original  provision  of  the  Code  and  the 
amendatory  statute  Indicate  an  intent  on 
tbe  part  of  the  legislature  to  require  liti- 
gants to  be  diligent  in  prosecuting  ap- 
peals from  justices  of  tbe  peace.  The  pur- 
pose seems  to  have  been  to  prevent  par- 
ties from  using  their  right  to  a  new  trial 
in  an  intermediate  nlBl  prius  court  as  a 
means  of  causing  useless  delay  and  subject- 
ing the  successful  party  meantime  to  the 
risk  of  losing  tbe  fruits  of  his  victory.  The 
plaintiffs  might  have  docketed  and  dis- 
missed the  appeal  at  the  January  term, 
under  tbe  act  of  1880.  When  it  was  en- 
tered by  the  clerk  at  the  instance  of  the 
defendants  attbenextsucceedingterm,  the 
plaintiffs,  seeing  that  counsel  had  not  en- 
tered an  appearance,  elected  to  ask  for  a 
judgment  by  default,  instead  of  moving 
to  dismiss.  When  the  court  subsequently 
declared  that  the  failure  to  appear  was 
excusable  negligence,  the  reinstated  case 
stood  npon  tbe  docket  subject  to  the  right 
of  the  plaintiffs  to  move  to  dismiss  them. 
Just  as  they  could  have  substituted  that 
motion  for  the  demand  for  judgment  by 
default  at  the  previous  term.  After  the 
Judgment  had  been  vacated,  and  the  par- 
ties were  appearing  before  tbe  court  by 
counsel,  the  status  of  l>otb  in  the  court 
was  the  same  as  if  the  Judgment  by  default 
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bad  never  been  entered  at  all.  There  wae 
no  error  in  tbe  judgment  dismiaslng  tbe 
appeal,  and,  as  that  was  a  final  dispoai- 
tion  o(  tbe  case.  It  was  sabject  to  review 
In  this  court.    No  error. 


(108  N.  C.  522) 

Powers  et  al. 


V.  Erwin  et  at. 


(Supreme  Court  cif  North  CaroUma.    May  12, 
1891.) 

SlLB— COMTBAOr— BRBAOH— EYIOBNCB  — IKSTBDO- 
TlONg. 

In  an  action  for  the  price  of  machinery, 
defendants  filed  a  ooanter-olaim  for  plaiutiSs' 
failure  to  deliver  tbe  machinery  promptly,  ac- 
cording to  their  contract  Plaintiffs  replied 
that  they  were  merely  defendants'  agents  to  pur- 
chase the  machinery  specified,  and  were  in  no 
wise  responsible  for  the  delay.  The  evidence 
was  coniiictlng  as  to  whether  plaintiffs  were  such 
agents,  or  whether  the  machinery  was  purchased 
directly  from  them.  Held,  that  it  was  error  to 
instruct  the  jury  to  find  that  plaintiffs  had  not 
failed  to  comply  with  their  contract. 

Appeal  from  superior  court,  Alamance 
coonty;  James  MacRae,  Judge. 

Tbe  complaint  alleges  tliat  tbe  plaintiffs 
sold  tn  the  defendants  certain  machinery 
fur  the  consideration  alleged,  and  that 
there  is  a  balance  of  the  purcbaxe  money 
duetbem  for  tbe  same,  which  the  defend- 
ants refuse  to  pay,  etc.  Tbe  answer  ad- 
mits that  Bucli  balance  was  unpaid,  but  it 
alleges  a  counter-claim,  tbe  cause  of  ac- 
tion being  damages  sustained  by  reason 
of  tbe  failnre  of  tbe  plaintiffs  to  deliver 
promptly  to  tbe  defendants  a  certain  im- 
portant piece  of  machinery  specified,  as 
they  agree  and  bound  themselves  to  do, 
which  piece  of  machinery  was  part  of  tbe 
goods  tbe  defendants  purchased  from  tbe 
plaintiffs,  tbe  price  of  which,  in  part, 
they  eeelc  to  recover  by  this  action.  Tbe 
reply  denies  the  alleged  counter-claim, 
and  alleges  that  tbe  plaintiffs  were  simply 
tbe  agents  of  tbe  defendants,  charged  to 
purchase  from  tbe  manufacturers  tliereof 
the  particular  piece  of  machinery  specified ; 
that  us  such  agents  tbey  purchased  the 
same  for  the  defendants,  and  are  in  no 
way  or  manner  responsible  for  tbe  delay 
complaiued  of  In  shipping  and  supplying 
It,  or  for  its  defective  nature,  or  for  the 
damages  to  the  defendants  occasioned  by 
the  delay  complained  of,  etc.  The  court 
submitted  to  a  jury  these  issues:  "(1)  Did 
the  plaintiffs  fail  to  comply  with  their  con- 
tract with  tbe  defendants,  aa  alleged  in 
the  answer?  (2)  W  hat  damages,  if  any, 
have  defendants  sustained?"  Tbe  court, 
among  other  things,  instructed  the  jury 
as  follows:  "Tbe contention  of  the  plain- 
tiffs. Powers  &  Co.,  is  that  tbe 'sunder' 
was  ordered  by  them  from  tbe  Berlin  Ma- 
chine-Works at  the  Instance  of  the  defend- 
ants, and  not  on  their  uwn  account,  and 
that  tbey,  the  plaiutiffs,  are  not  responsi- 
ble to  tbe  defendants  for  any  delay  in  the 
shipment  of  the  'sunder,'  or  for  any  defect 
In  the 'sunder' itself.  It  appears  by  tbe 
evidence  that  the  plaintiffs  were  not  man- 
ufacturers of  the  piece  of  machinery  called 
tbe  'sunder,*  and  while  tbey  were  to  fur- 
nish this  piece  of  machinery  tbey  were  not 


to  send  It  direct,  but  were  to  order  it  to 
be  sent  at  once  to  defendants  from  Berlin 
Machine-Works.  If  the  plaintiHs  then 
promptly  ordered  the  machine  from  the 
company  at  Berlin,  Wis.,  and  did  not  as- 
sent to  nor  participate  in  tbe  delay  of  tbe 
Berlin  Machine-Works  to  make  prompt 
shipments,  the  plaintiffs  are  not  responsi- 
ble lor  the  failure  of  the  Berlin  Works  to 
send  tbe  macblue  forward  at  once.  Ne- 
ther are  tbey  responsible  for  any  delay  in 
the  transpoitation  after  tbe  same  bad 
been  delivered  to  the  railroad  company. 
The  plaintiffs,  being  requested  to  order 
the  machine  from  tbe  Berlin  Works, 
would  not  be  responsible  to  defendants 
for  a  detect,  especially  a  bidden  defect,  in 
that  piece  of  it  which  broke  soon  after 
they  put  it  in  operation.  So,  npon  all  the 
testimony,  I  snail  have  to  Instruct  you 
that  your  response  to  tbe  first  issue 
should  be,  *  No.'  To  this  charge  tbe  de- 
fendants except."  The  jury  responded 
"No"  to  the  first  issue,  and  Judgment  was 
rendered  for  plaintiffs.  Defendants  ap- 
pealed to  supreme  court,  and  assign  for 
error  in  the  charge  of  his  honor:  "(1) 
That  be  erred  in  charging  and  instructing; 
tbe  jury  to  respond  to  the  first  issue, 
'No.'" 

Boone  &  Parker,  for  appellants.  J.  A. 
Long,  for  appellees. 

Merrimon,  C.  J.,  {after  stating  tbe  facts 
as  above.)  The  exception  must  be  sus- 
tained. There  was  evidence  produced  by 
the  defeudauts  on  the  trial  tending  direct- 
ly to  prove  that  the  plaiutiffs  were  not 
the  agents  of  the  defendants,  but  that  tbe 
latter  purchased  the  ple<!e  of  raacbiucry  in 
(luestion  directly  from  them,  and  not 
from  the  manufacturers  thereof.  On?  of 
the  defendants  so  expressly  testified.  Tbe 
bill  of  charges  rendered  by  tbe  plaintiffs 
to  tbe  defendants  contained  an  item  of 
charge  for  It,  and  the  correspondence  put 
In  evidence  tended  likewise  to  prove  tbe 
same  fact.  There  was  evidence  tending 
to  prove  delay  In  supplying  the  machin- 
ery In  qnestion,  when  by  the  terms  of  tbe 
contract  it  should  have  been  shipped 
promptly,  etc.  There  was  evidence  (cor- 
respondence) going  to  show  that  the  de- 
fendants had  repeatedly  written  the  man- 
ufacturers of  the  machine,  urging  them  to 
hasten  the  shipment  of  the  same,  but  tbls 
correspondence  did  not  develop — certain- 
ly not  in  terms — any  contract  of  sale  on 
the  part  of  the  manufacturers  to  tbe  de- 
fendants. Tbe  mere  fact  that  the  latter 
urged  tbe  former  to  hasten  the  shipment 
of  the  mttcbine  could  not  necessarllj- prove 
that  the  plaintiffs  were  the  defendants* 
agents  to  purchase  the  same.  In  any 
view  of  tbe  evidence,  the  court  ought  not 
to  have  instructed  the  jury  to  render  a 
verdict  in  the  negative  upon  tbe  first  issue 
submitted  to  them.  At  least,  it  should 
have  submitted  the  qnestion  of  agency, 
with  appropilate  instructions.  There  Is 
error.  The  defendants  are  entitled  ti>  a 
new  trial,  and  we  so  adjudge.  To  that 
end  let  this  opinion  be  certified  to  tbe  su- 
perior court.    It  Is  so  ordered. 
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May  IS, 


(SupmiM  Court  <^  North  Carolina. 
1881.) 

CABXIBBS  —  ISJOSIBS  TO  P^gSBNOEBS— ETIDZROB. 

1.  In  an  action  for  injuries  to  plaintiff,  a  mail 
agent  on  defendant's  train,  received  in  an  acci- 
dent at  a  switcli,  the  ezclasion  of  a  qaestion 
whether  there  was  not  a  subsequent  accident  at 
the  same  switch  is  harmless  error  where  another 
witness  testifies  as  to  such  accident 

3.  It  is  not  error  to  exclude  a  question  wheth- 
er, if  a  switch  be  worn,  the  flanges  of  the  engine 
wheels  might  not  throw  it  open,  when  the  wit- 
ness is  not  an  expert,  and  there  is  no  evidence 
that  the  switch  was  worn. 

S.  Evidence  of  the  condition  of  defendant's 
track  at  other  places  and  of  other  switches  in  the 
Ticinity  is  inadmissible. 

4.  Though  the  accident  was  occasioned  by  the 
train  leaving  the  main  track  at  the  switch,  and 
then  running  into  freight-cars  standing  on  the 
aide  track  leaving  such  freight-cars  standing 
on  the  side  trackT  is  not  negligence  where  they 
do  not  interfere  with  travel  when  the  tracks  are 
in  order. 

Action  tried  before  Womace,  J.,  at 
Marcb  term,  1R90.  of  Halifax  nuperior 
court.  The  plain  tilt  brought  this  action 
to  recover  damaifcs  alleged  to  have  been 
occaaioued  by  the  negllgsnce  of  defendant, 
in  tbat,  while  be  was  in  tbe  regular  dis- 
charge of  bis  duty  as  mail  agent  in  one  of 
tbe  cars  attached  to  and  forming  part  of 
one  of  defendant's  regular  passenger  and 
mail  trains  in  motiun.  the  same  was 
thrown  violently  from  the  track,  and  he 
sustained  serious  pbysical  injuries.  The 
defendant  denied  the  mateiial  allegations 
of  tbe  complaint,  and  the  following  issues 
were  submitted  to  the  Jury :  "  Was  the 
plaintiff  damaged  by  the  negligence  of  de- 
fendant? (2)  What  damay^e,  if  any,  did 
plaintiff  sustain  by  the  negligence  of  the 
defendant?  "  It  was  in  evidence  from  both 
plaintiff  awl  defendantthat plaintiff,  while 
)a  tbe  discbarge  of  bis  duties  as  mall  agent 
of  one  of  tbe  regular  passenger  trains  of 
d^endant,  received  injuries  by  the  train 
leaving  the  track  at' a  switch  about  a  half 
mile  from  Johnston-Street  station  In  Ral- 
eigh, on  Friday,  February  6. 18S9.  Tbat 
after  tbe  accident  the  pin  which  held  the 
Bwitcb  In  place  was  missing,  and  has  nev- 
er been  found.  That  at  tbe  place  of  the 
accident  there  Is  a  decided  curve,  tbe 
switch  being  on  tbe  outside.  There  were 
three  tracks,— one  called  a  "spur  track," 
bollt  to  bold  idle  cars,  and  unconnected 
with  tbe  other  tracks  at  its  end  nearest 
tbe  scene  of  the  accident ;  one  a  side  track, 
connected  with  the  main  track  by  the 
gwitcta  in  question ;  and  the  main  track. 
Tbat  at  the  time  of  the  accident  there  were 
no  cars  on  the  spur  track,  but  there  were 
14  cars  standing  on  the  side  track,  but  far 
enough  away  to  permit  trains  to  pass  on 
the  main  track  with  safety.  That  when 
tbe  train  left  the  main  track  at  the  switch 
it  ran  for  a  short  distance  over  the  cross- 
ties,  and  Into  the  cars  standing  on  the  side 
track  with  great  force,  badly  breaking  the 
engine  and  several  of  tbe  standing  cars. 
That  prior  to  the  accident  the  road-bed 
and  switch  at  tbe  place  of  accident,  as 
well  as  the  engine  and  cars,  were  In  good 
condition,  and  tbe  employes  of  the  defend- 
ant company  whose  duty  It  was  to  super- 
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intend  and  operate  them  were  competent 
and  efficient. 

Lewis  Wrenn,  who  was  conductor  in 
charge  of  the  train,  was  examined  as  a 
witness  for  the  defendant.  On  the  cross- 
examination,  the  witness  was  asked: 
"  Was  there  not  a  similar  accident  near  the 
same  place  a  little  before  or  after  this  acci- 
dent by  tbe  train  running  off,  run  by  the 
same  engineer  and  conductor?"  Objec- 
tion by  defendant.  Objection  sustained, 
and  tbe  plaintiff  excepted.  Subsequently 
Rufus  Horton  was  examined  as  a  witness 
for  the  defendant,  and  testified  tbat  he  was 
the  engineer  in  charge  of  tbederailed  train. 
On  his  cross-examination  the  plaintiff  was 
permitted  to  usk  this  question*  "Have 
you  had  another  accident  shortly  prior  to 
this  accident?"  To  which  he  answered: 
"I  have  not  for  a  number  of  years."  He 
was  then  asked :  "  Were  there  any  acci- 
dents shortly  after  this  one?"  To  which 
qotfstlon  he  answered:  "I  had  an  acci- 
dent shortly  afterwards,  about  two  hun- 
dred yards  above  the  place  of  thisaccident, 
at  the  other  end  of  the  switch.  That 
switch  was  probably  changed  by  mistake. 
I  did  not  get  off  the  track.  I  ran  on  the 
side  track,  and  Into  cars  standing  on  it. 
There  was  no  switch  broken;  I  was  only 
turned  on  tbe  wrong  track  by  a  mistake 
of  some  one  changing  the  switch. "  Coun- 
sel for  the  plaintiff  stated  tbat  this  was 
the  accident  they  desired  the  witness 
Wrenn  to  testily  to,  who  was  admitted  to 
have  been  tbe  cunductor  in  charge  of  tbe 
train  on  this  occasion  also.  On  the  cross- 
examination  of  T.  H.  Pleasants,  a  witness 
for  the  defendant,  he  was  asked  by  the 
plaintiff:  "If  tbe  end  of  the  switch  had 
worn,  and  the  flanges  of  the  wheels  caught 
on  It,  mightnottheengineopentbeswitcb, 
coming  from  eitherdirectlon?"  Objection 
by  the  defendant,  and  objection  sustained, 
for  there  was  no  evidence  that  this  switch 
had  worn,  and  the  defendant  excepted. 
J.  B.  Thrower,  a  witness  for  the  defend- 
ant, had  previously  stated,  In  explaining 
a  model  of  the  switch  in  use:  "The  point 
of  the  switch  would  wear  after  a  long 
time,  but  would  wear  thinner."  Rnfus 
Horton  bad  testified  tbat "  tbe  points  of 
switelies  wear  some."  W.A.Green  had 
testified :  "I  examined  the  switch  Wednes- 
day before  the  accident,  and  Itwaslngood 
order. "  The  plaintiff  offered  to  prove  the 
condition  of  tbe  track  at  or  near  tbe 
"Round-House,"  and  within  tbe  yard  lim- 
it presided  over  by  the  same  section-mas- 
ter as  the  road  at  thepointof  theaecirlent. 
Objected  to  by  the  defendant.  Objection 
sustained,  and  the  plaintiff  excepted.  The 
plaintiff  asked  a  witness,  "What  is  the 
present  condition  of  the  switches  In  the 
yard  limit?"  Objection  by  the  defendant. 
Objection  sustained,  and  the  defendantex- 
ccpted. 

Tbe  plaintiff  asked  the  following  special 
instructions:  "(1)  The  defendant  rail- 
road is  a  public  carrier,  and  is  required  to 
use  tbe  greatest  care  and  utmost  diligence 
and  good  faith  In  providing  for  the  safety 
of  its  passengers,  both  as  to  life  and  limb. 
(2)  The  defendant  Is  required,  by  tbe  nat- 
ure of  its  calling,  to  provide  the  safest 
cars,  the  safest  engines,  tbe  safest  roads, 
the  safest  swltcbes,  and  the  safest  and 
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beet  and  moat  competent  employes  and 
servants  the  nature  of  Its  business  per- 
mits; and  11  It  failed  to  provide  them,  or 
any  of  them,  and  the  plaintiff  was  there- 
by Injured,  be  Is  entitled  to  recover  to  tbe 
extent  of  injuries.  (8)  If  tbe  plaintiff  has 
shown,  and  tbe  jury  believe,  that  he  was 
injured  in  the  manner  described  by  him  by 
the  accldeut  pr  wreck  on  defendant's 
road,  tbe  law  presumes  that  the  Injury 
was  by  the  defendant's  negligence,  and 
the  burden  is  upon  tbe  defendant  to  show 
that  the  wrceki:  was  not  by  its  fault,  and 
that  it  used  the  utmost  care  and  diU- 
Kence  to  prevent  it.  (4)  The  law  requires 
that  tbe  defendant  shall  not  only  have 
eflSclent  and  competent  servants,  bat 
should  have  them  In  sufficient  numbers  to 
provide  asainvt  every  reasonable  contin- 
gency. (5)  !S witches  are  points  and  parts 
of  a  road  at  which  accidents  are  liable  to 
occur,  unless  closely  attended  to,  and  de- 
fendant is  held  to  tbe  utmost  diligence, 
care,  and  watchfulness  in  selecting  tbe  saf- 
est patterns  in  the  start,  and  In  keeping 
them  in  perfect  order.  (6)  Leaving  cars 
on  such  a  side  track,  so  close  to  such  a 
switch  as  that  the  train  going  at  the  usu- 
al speed  of  tbirty  or  tlilrty-flve  miles  an 
hour,  and  rushing  out  upon  snch  side 
track,  could  not  bare  been  stopped  In 
time  to  prevent  a  collision.  Is  negligence. 
(7)  If  tbe  jury  believe  that  the  accident 
and  Injury  to  the  plaintiff  occurred  in  con- 
sequence of  a  misplaced  switch,  then  the 
evidence  offered  by  tbe  defendant  Is  not 
sufficient  to  rebut  the  presumption  of  neg- 
ligence, and  the  jury  should  find  the  first 
issue,  'Yes.'"  The  court  gave  substan- 
tially the  1st,  2d,  3d,  4th,  and  5th  special 
instrnctlons  asked  by  the  plaintiff,  and  re- 
fused the  eth  and  7tb,  and  tbe  plaintiff  ex- 
cepted. 

Tbe  court  charged  the  ]nry  as  follows : 
''Id  this  case  tbe  burden  of  proof  Is  upon 
the  plalntilT  to  show  by  a  preponderance 
of  the  evidence  that  he  was  injured  by  the 
negligence  of  the  defendant,  and,  if  he  has 
not  BO  convinced  the  jury,  they  will  answer 
the  first  Issue,  'No.'  Unless  he  has  shuwn 
tbe  jury  by  a  preponderance  of  the  evi- 
dence that  the  Injury  was  occasioned  by 
an  act  which,  with  proper  care,  or  by  ma- 
chinery which,  with  proper  use  and  care, 
would  not  ordinarily  produce  damage,  if 
he  has  so  satisfied  the  jury,  then  he  has 
made  what  the  law  tern>s  a  prima  facie 
case  of  negligence,  and  the  laboring  oar  Is 
sbUted  to  the  defendant,  and  tbe  defend- 
ant must  show  by  preponderance  of  tbe 
evidence  that  the  company  has  not  been 
guilty  of  negligence:  and  the  reason  for 
this  is  that  It  is  so  much  easier  for  those 
who  do  the  damage  to  show  the  excul- 
pating circumstances,  if  such  exist,  than 
it  is  for  the  plaintiff  to  produce  proof  of 
positive  negligence."  To  this  instruction 
the  plaintiff  excepted.  The  court  further 
charged  the  jury:  "To  render  the  defend- 
ant liable  the  Injury  must  be  the  natural 
and  probable  consequence  of  the  negli- 
gence,— such  a  consequence  as,  under  the 
circumstances,  might  or  ought  to  have 
been  foreseen  by  the  wrong-doer  as  likely 
to  result  from  bis  act. "  To  this  Instruc- 
tion the  plaintiff  excepted.  The  court  fur- 
ther charged  the  jury:   "The  defendant 


claims  to  have  rebutted  this  presumption 
of  negligence  by  showing  that  the  only 
way  the  accident  could  have  occurred  was 
by  the  pin  having  been  taken  out  of  the 
switch  by  some  evil-disposed  person  other 
than  the  defendant  and  its  agents.  If  tbe 
defendant  has  satisfied  the  jury  that  this 
is  true,  then  the  defendant  has  not  t>e«ii 
guilty  of  negligence,  and  tbe  plaintiff  can- 
not recover. "  To  this  charge  the  plaintiff 
excepted.  The  court  further  charged  the 
jury:  "If  the  defendant  has  not  su  satis- 
fied the  jury,  and  the  jury  believe  that  the 
accident  may  have  occarred  in  seme  other 
manner  than  by  the  swltch-pIn  having 
been  so  removed,  then  the  defendant  must 
satisfy  the  jury  that  it  has  not  in  other 
respects  been  negligent;  and  in  that  view 
the  court  charges  the  jury  that  It  is  not 
negligence  in  the  d^endant  company  not 
to  hare  a  guard  or  watchman  at  the 
switch."  To  which  charge  the  plaintiff 
excepted.  The  court  farther  charged :  "It 
was  not  negligence  to  place  box  cars  on 
the  side  track,  unless  they  were  near 
enough  to  Interfere  with  travel  on  the 
main  track."  To  which  charge  the  plain- 
tiff excepted.  The  court  further  charged : 
"If  the  jury  believe  that  the  defendant 
used  tbe  safest  and  best  switches  obtain- 
able, and  other  safest  machinery;  em- 
ployed competent  officials  in  their  respect- 
ive capacities ;  caused  the  switch  and  road 
to  be  examined  carefully  every  two  or 
three  days;  that  this  switch  wan  exam- 
ined carefully  on  Wednesday  preceding  the 
accident;  that  a  number  of  trains  passed 
over  tbe  switch  the  same  day :  that  the 
switch  was  operated  successfully  that 
murning,  and  nothing  was  discovered  to 
be  wrong  with  it;  and  that  the  engineer, 
in' his  proper  place,  noticed  and  saw  that 
the  signal  showed  the  main  track  to  be 
open,  and  that  only  human  agency  could 
enable  the  target  to  show  safety  when  tbe 
switch  was  partly  open,  wbich  caused  the 
wreck,— then  the  defendant  has  not  been 
guilty  of  negligence,  and  the  plaintiff  can- 
not recover,  for  the  defendant  mast  use 
the  highest  degree  of  care  that  a  reasona- 
ble man  coold  use. "  To  which  charge  tbe 
plaintiff  excepted.  "Butlf  the  jury  arenot 
Bosatisfled  by  the  defendant,  they  will  an- 
swer the  first  issue,  'Yes,'  and  will  proceed 
to  the  second  Issue. "  There  was  a  verdict 
for  the  defendant.  Rule  (or  a  new  trial, 
and  yenin  de  novo  by  the  plaintiff  (or 
error  in  the  rejection  o(  evidence  set  oat 
in  exceptions  1,  2,  8,  and  4,  and  for  refus- 
ing tbe  special  Instrqctions  asked  (or  and 
set  out  In  exceptions  5  and  6,  and  in  those 
given  as  set  out  in  exceptions  7,  8,  9, 10. 
11,  and  12.  Bale  discharged.  Judgment 
upon  the  verdict  for  tbe  defendant.  Ap- 
peal by  tbe  plaintiff. 

R.  B.  Peebles  and  W.  J.  Peele,  for  appel- 
lant. Bntebelor  A  Derereax  and  w.  H. 
Day,  for  appellee. 

Mrhrimon,  C.  J.,  fatter  stAtlag  tbe  tketa 
as  above.)  As  to  tbe  first  exception,  i(  It 
be  granted  that  the  conrt  should  have  al- 
lowed  the  question  to  be  answered,  it  ap- 
pears that  another  witness  of  the  defend- 
ant upon  cross-examination  was  after- 
wards allowed  to  testify  that  an  accident 
subsequent  to  that  alleged  in  the  corn- 
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plaiot  had  happened,  and  the  counsel  (or 
the  plaintiff  said  this  was  the  same  one 
be  desired  the  first  witness  to  give  evidence 
of  It  was  not  questioned  by  the  defend- 
ant that  such  second  accident  did  ocenr, 
and  hence  the  plaintiff  bad  benefit  of  the 
evidence  in  as  full  measnre,  in  every  re- 
spect of  the  case,  as  if  the  first  witness  re- 
ferred to  had  given  the  same.  The  excep- 
tion is  therefore  without  force.  Nor  has 
the  second  exception  any  merit.  The  wlt- 
nesd  referred  to  was  not  examined  as  an 
expert;  nor  does  it  appear  that  he  wab  an 
expert  or  that  he  was  skilled  In  such 
matters  as  the  question  bad  reference  to. 
The  question  he  was  not  allowed  to  an-' 
Rwerwas  based  upon  a  hypothetical  state 
of  facts,  and  was  intended  to  elicit  his 
opinion.  The  answer,  if  the  same  had 
been  received,  could  have  served  no  prop- 
er purpose,  because  "there  was  no  evi- 
dence that  this  switch  had  worn."  It  is 
80  stated  in  the  case,  and  no  such  evi- 
dence appears.  The  evidence  to  which  the 
third  and  fourth  exceptions  refer  was 
properly  excluded.  The  condition  of  the 
defendant's  railroad  track  at  places  other 
than  that  nt  which  the  accident  in  ques- 
tion happened  could  not  prove  or  dis- 
prove the  condition  of  the  track  at  the 
latter  place.  Such  evidence  would  afford 
jnround  only  for  uncertain  inference— mere 
conjecture — and  it  would  certainly  tend 
to  mislead  and  confuse  the  jury.  The 
game  may  be  said  of  evidence  of  the  "con- 
dition of  the  s  witches  In  the  yard  limit" 
at  the  time  of  the  trial.  We  think  the 
plaintiff  has  no  just  ground  of  exception 
to  the  instructions  complained  of  that  the 
court  gave  the  jury.  Indeed,  it  is  ques- 
tionable whether  in  some  respects  they 
were  not  too  favorable  to  him.  The  evi- 
dence went  to  prove  the  accident  whereby 
the  plaintiH  sustained  injury,  and  that  it 
may  have  been  and  probably  was  occa- 
sioned by  the  absence  of  an  Important 
bolt,  the  purpose  and  use  of  which  were 
to  hold  the  "switch"  In  its  proper  place. 
There  was  no  evidence  going  to  show 
wbatotberwlse  could  havegiven  rise  to  It. 
The  principal  inquiry  was  whether  the  d^ 
fendant  negligently  allowed  that  bolt  to 
be  out  of  its  place.  It  seems  that  only 
gncb  parts  of  the  instructions  to  the  jury 
M  were  excepted  to  are  set  forth  In  the 
record.  But  It  certainly  appears  that  the 
court  very  fully,  in  substance,  told  the 
JDry  that  if  the  plaintiff  had  satiBfled 
tbem  that  his  "Injury  was  occasioned  by 
an  act  which  with  proper  care  or  by  raa- 
eliinery  which  with  proper  use  and  care 
would  not  ordinarily  produce  daninge, " 
then  the  burden  was  on  the  defendant  to 
prove  that  it  was  not  chargeable  with 
negligence.  This  was  clearly  sufficient, 
and  in  harmony  with  numerous  decisions 
of  this  court.  Eliis  v.  Railroad  Co.,  2 
Ired.  138;  Aycock  v.  Railroad  Co.,  SJ)  N.  C. 
321,  and  ca("ea  there  cited ;  Moore  v.  Park- 
er. 91  N.  C.  275;  Patt.  Ky.  Ace.  Law,  433  et 
nq:  3  Lawson,  Rights,  Rem.  &  Pr.  §  1213; 
Lawrence  v.  Green,  70  Cal.  417,  11  Pac. 
Bep.  750,  The  court  properly  declined  to 
give  the  jury  the  sixth  sppcial  Instruction 
asked  (or  by  the  plaintiff-  Leaving  cars 
standinK  on  a  side  track  is  not  of  Itself 
negligence;  certainly  it  is  not  when  the 


cars  are  not  In  the  way  of  trains  passing 
on  the  main  track.  A  train  moving  on 
the  main  track  of  a  railroad  cannot  go 
upon  a  side  track  if  the  two  tracks  are  re- 
spectively in  order.  It  is  not  negligence  ' 
to  do  what  nmy  be  done  in  the  regular 
course  of  business  if  In  the  nature  of  the 
matter  harm  does  not  arise  therefrom, 
unless  occasioned  by  some  negligence. 
Sellars  v.-  Railroad  Co.,  94  N.  C.  654.  The 
plaintiff  was  not  entitled  to  the  seventh 
instruction  asked  for  by  him,  because 
clearly  there  was  evidence  from  which  the 
jury  might  find  that  the  defendant  was 
not  chargeable  with  negligence.  Indeed, 
the  evidence  went  strongly  to  prove  its 
active  diligence.  Other  minor  objections 
to  the  instructions  given  are  groundless, 
and  are  fully  met  by  Sellars  v.  Railroad 
Co.,  supra,  and  Doggett  v.  Railroad  Co., 
78  N.  C.  305.    Judgment  affirmed. 


WOODLIEF  V. 


(108  N.  C.  671) 

Bragq. 


(Supreme  Cowrt  of  North  Carolina.    May  18, 
1891.) 

ClAIilB  AGAINST  DECEDBNT — IdHITATION — ABBBST 

or  Bab. 

1.  Code  IT.  0.  i  161,  provides  that  when  a 
claim  agaiast  decedent  is  filed  with  the  personal 
representative  within  a  year  after  the  grant  of 
letters  of  administration,  and  the  same  sball  be 
admitted  by  him,  it  shall  not  be  necessary  to 
bring  an  action  on  such  claim  to  prevent  tne  bar 
Of  the  statute.  Meld  that,  in  the  absence  of 
fraud  or  collusion,  this  Is  sufBcient  to  arrest  the 
statute  as  to  the  heirs  as  well  as  to  the  personal 
representative. 

3.  Where  a  claim  is  filed  in  time,  and  no  ob- 
jection is  made  thereto,  but  the  administrator 
flies  his  petition  to  apply  proceeds  of  the  sale  of 
real  estate  to  its  payment,  this  will  be  deemed, 
in  the  absence  of  evidence  to  the  contrary  .an  ad- 
mission of  the  claim  by  him  so  as  to  arrest  the 
running  of  the  statute. 

Appeal  from  superior  court,  Granville 
county;  Boykin,  Judge. 

Special  proceeding  commenced  before 
the  clerk. 

Edwards  &  Btitcbelor,  (or  appellant. 
Qrubatn  &  Graham,  for  appellee. 

Ci-ARK,  J.  The  creditor  presented  the 
claims  nowlndlsputetothe  administrator 
within  one  year  of  his  qualification,  and 
said  claims  were  not  barred  by  the  stat- 
ute of  llraitutions  at  the  death  of  the  in- 
testate. The  administrator  flies  this  peti- 
tion to  condemn  proceeds  of  sale  of  certain 
real  estate  in  the  clerk's  office  as  assets  to 
pay  debts,  there  being  an  insufficiency  of 
assets,  and  the  defendants,  the  heirs  at 
law,  seek  the  benefit  of  the  statute  of  limit- 
ations. The  Code,  §  IC4,  provides  that,  if 
a  claim  Is  "filed  with  the  personal  repre- 
sentative within  the  time  above  specified, 
i.  e.,  one  year  after  grant  of  letters  to  the 
personal  representative,  and  the  same 
shall  be  admitted  by  him,  It  shall  not  be 
necessary  to  bring  an  action  upon  such 
claim  to  prevent  the  bar. "  Code,  §  1429, 
provides  that,  if  action  should  notwith- 
standing be  brought,  the  plaintiff  must 
pay  the  costs,  unless  payment,  is  unneces- 
sarily delayed  or  neglected,  or  the  defend- 
ant refu.ses  to  refer  the  matter.  The  first 
section  above  cited  (^64)  provides  gener- 
ally that  the  statute,  under  such,  circum- 
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Btances,  ceases  to  mn.and  there  is  nothing 
which  would  seem  to  indicate  a  suspen- 
sion of  the  statute  as  to  the  personal  rep- 
resentative only,  leaving  the  heir  at  law 
to  be  protected  by  the  lapse  of  time.  Ac- 
tion could  only  be  brought  against  the 
personal  representative,  and  the  statnte, 
(section  1429,)  to  discourage  the  bringing 
uf  such  action,  provides  that  the  plaintiff 
shall  pay  the  costs,  except  in  certain  in- 
stances, which  do  not  apply  to  this  case. 
When  Judgment  Is  obtained  against  the 
personal  representative,  the  heir  at  law 
cannot  plead  the  statute  of  llmitattons, 
unless  there  is  fraud  and  collusion.  Speer 
V.  James,  94  N.  C.  417;  Long  v.  Oxford, 
ante,  112,  (at  this  term.)  The  reason  of 
this  is  that  the  personal  representative 
represents  the  deceased,  and  when  a  judg- 
ment is  obtained  against  him,  in  the  at>- 
sence  of  fraud  and  collusion,  it  lit  conclu- 
sive as  to  the  validity  of  the  indebtedness 
against  the  heir  as  well  as  against  the 
distributee.  For  the  same  reasfju,  since 
the  amendment  of  theCode,§  104,  by  chap- 
ter 80,  Acts  1881,  (the  provision  above 
quoted,)  the  heir  is  as  much  barred  by  the 
filing  of  the  claim  within  the  prescribed 
time,  and  its  admission  by  the  personal 
representative,  as  he  would  be  by  the  lat- 
ter submitting  to  a  judgment.  It  will  be 
noted  that  the  claim  in  controversy  in 
Severs  v.  Park,  88  N.  C.  456,  was  a  cause 
of  action  accrued  prior  to  Code  Civil  Proc, 
and  section  164  did  not  apply  to  it  at  all. 
Hall  V.  Gibbs,  87  N.  C.  4.  Besides,  a  judg- 
ment had  been  obtained  on  that  claim  and 
the  amendatory  act,  (chapter  80,  Acts 
1881.)  now  before  us,  could  have  no  appli- 
cation. In  the  present  case  it  is  not  ex- 
pressly found  that  the  administrator  ad- 
mitted the  claim.  We  do  not  hold  that 
the  mere  reception  by  an  administrator  of 
a  claim,  without  objection,  is  an  admission 
of  its  validity,  but  in  Flemming  v.  Fiem- 
mlng, 85  N.C.127,  where  thlsprovlsion  was 
construed.  Smith,  C.  J.,  says  the  creditor 
bad  perhaps  the  right  to  "deem  the  accept- 
ance [of  the  claim  by  the  administrator] 
without  remark  as  arresting  the  running 
of  the  statute. "  Here  not  only  the  claim' 
was  filed  in  proper  time,  and  no  objection 
was  made,  but  the  administrator  files  the 
'  petition  to  obtain  assets  to  pay  it.  This 
Is  strong  proof  that  he  did  not  deny  its 
correctness,  but  "admitted "It;  certainly 
It  is  BO,  in  the  absence  of  any  proof  what- 
ever to  the  contrary.    No  error. 

(108  N.  c.  stn 

Leach  et  al.  ▼.  Lindb. 

(Supreme  Court  of  North  Carolina.   Hay  21, 
1891.) 

Dbawiho  Jurt — Fba.udci.brt  Reprbsbktations. 

1.  When  Acts  1885,  c.  180,  was  passed,  pre- 
scribing that  certain  terms  of  the  superior  court 
of  the  ooonty  of  Wake  should  continue  for  three 
weeks  for  the  trial  of  oivll  business  alone,  (there 
having  previously  been  no  longer  terms  than  two 
weeks,)  Code  V.  C.  o.  89.  In  respect  to  jurors, 
providing  in  terms  for  the  drawing  of  theui  by 
the  county  commissioners  for  each  week  of  the 
terms  of  the  courts  lasting  two  weeks,  was  by 
necessary  implication  extended  to  authorize  the 
oommissionem  to  draw  jurors  for  the  third  week 
of  the  newly-eetabiished  terms. 

2.  If  the  commissioners  fail  to  draw  Jorors 
for  the  third  week  the  court  may  direct  a  jury 
to  be  drawn  and  sommoned,  as  presoribed  by 


Ck>de  N.  C.  {  1782,  providing  for  drawing  a  Jury 
in  case  the  commissioners  f{ul  to  do  so. 

3.  Plaintiffs,  on  the  representation  of  defend- 
ant that  an  ice  factory  was  in  good  repair,  and 
would  make  a  certain  quantity  of  ice  a  day  at  a 
certain  cost,  leased  the  same,  and  purchased  of  de- 
fendant bonds,  the  value  of  which  depended  on 
the  truth  of  the  representations.  The  representa- 
tions were  false.  Plaintiffs  made  repairs  without 
being  able  to  bring  the  factory  up  to  defendant's 
representations;  and  sued  him  to  recover,  as  dam- 
ages, the  amount  spent  for  repairs,  and  the  amount 
paid  for  the  bonds.  Held,  that  plaintiffs  were  en- 
titled to  recover  for  the  damage  resulting  from  the 
fraud  of  defendant;  and  instructions  that  they 
could  not  recover  the  amount  paid  for  the  bonds  if 
they  could,  in  a  reasonable  time  and  with  a  rea- 
sonable outlay,  have  repaired  the  factory  so  as  to 
place  it  in  the  condition  required  by  the  contract 
with  defendant,  were  properly  refused. 

4.  Instructions  should  be  refused,  unless  there 
is  evidence  to  which  they  are  pertineat,  and  which 
warrants  them. 

Appeal  from  superior  court,  Wake  coun- 
ty ;  BoYKiN,  J  udge. 

Action  by  Q.  E.  Leach  and  another 
against  Charles  F.  Llnde  to  recover  dam- 
ages of  defendant  for  fraudulent  misrepre- 
sentations liy  which  plaintiffs  were  induced 
to  lease  an  ice  factory,  and  purchase  cer- 
tain bonds,  the  value  of  which  wasdepend- 
ent  on  the  value  and  condltloo  of  the  fac- 
tory. The  complaint  charged  that  de- 
fendant, to  Induce  plaintiffs  to  lease  the 
factory  and  purchase  the  bonds,  repre- 
sented to  thera  that  the  factory  was  in 
good  repair,  and  capable  of  producing  15 
tons  of  ice  per  day,  at  a  coKt  of  not  more 
than  f  2.25  per  ton,  whereas,  in  fact,  the 
machinery  was  in  a  bad  coudition,  and 
was  capable  of  producing  only  4  or  5  tons 
a  day,  and  that  at  a  cost  of  $6  per  ton. 
Plaintiffs  repaired  the  machinery  at  a  coat 
of  92,400,  but  could  not  make  It  come  up 
to  the  representations  of  defendant.  This 
action  is  to  recover,  as  damages,  the 
amount  of  the  bonds,  and  the  amount 
spent  in  repairs.  Defendant  asked  spe- 
cial instructions  as  follows:  "(1)  If 
the  plant  mentioned  in  the  complaint 
could  have  been,  in  a  reasonable  time, 
with  a  reasonable  outlay  of  money, 
so  repaired  and  improved  by  the  plain- 
tiffs, after  they  took  possession  of  the 
same,  as  to  place  it  In  the  condition  re- 
quired by  the  contract,  then  the  plaintiffs 
are  not  entitled  to  recover  as  damages  the 
$4,000  paid  for  bonds  as  alleged  in  said 
complaint.  (2)  If  the  plant  mentioned  in 
the  complaint  could  have  been,  within 
a  reasonable  time,  and  with  the  outlay  of 
$2,400  mentioned  in  this  complaint,  so  re- 
paired and  improved  by  the  plaintiffs, 
after  they  took  possession  of  the  same,  aa 
to  place  it  in  the  condition  required  by 
their  contract  of  October  6, 1&88,  set  forth 
in  the  complaint,  then  the  plalntilTs  are 
not  entitled  to  recover  as  damages  the 
$4,000  paid  for  bonds  as  alleged  in  said 
complaint.  •  •  •  (10)  Of  the  damages 
claimed  by  the  plaintiffs,  tu-wit,  the  sum 
paid  for  the  bonds  and  the  sum  expended 
In  repairing  the  plant,  they  are  entitled  to 
recover  only  such  sum  as  was  necessary 
to  put  the  plant  in  good  repair,  and  make 
it  capable  of  producing  ice  as  required  by 
the  contract  set  forth  in  the  complaint.' 
Ail  of  said  instructions  were  refused. 

Strong,  Gr^y  &  Stiunpa,  for  appellant. 
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Battle  &  Mordecal  and  Armistead  Jonea, 
for  appellees. 

Mebrimon.  0.  J.  The  statute  (Acts 
1S85,  c.  180)  prescribes,  among  other 
tbinKS,  that  certain  of  the  terms  of  the 
superior  court  of  the  conntyof  Wake  shall 
continue  for  three  weeks,  "to  be  for  the 
trial  of  civil  business  alone. "  These  terms 
are  to  be  devoted  to  the  proper  disposi- 
tion of  all  kinds  of  civil  actions  and  pro- 
ceedings pending  in  the  court,  whether 
they  be  such  as  require  trials  by  jury  or 
not.  Hence  the  statute  Just  cltpd.  taken, 
as  It  must  be,  in  counection  with  the  oth- 
er statute,  (Code,  c.  39,  In  respect  to  "Ju- 
rors,"  especially  sections  1727,  1732,)  con- 
templates and  intends  that  a  jury  shall  be 
provided  for  each  week  of  the  terras  of  the 
court  to  which  reference  is  thus  made. 
The  third  week  of  such  terms,  as  well  as 
the  two  preceding  weeks  thereof.  Is  devot- 
ed to  the  disposition  of  civil  businees, — 
actions  that  generally  require  jury  trials. 
How  can  such  trials  be  had  without  a 
jory?  In  It  not  obvious  that  the  statute 
creatlni;  these  terms  intended  that  each 
week-  of  them  should  have  provided  for  it 
8  jory,  drawn  in  the  regular  method  pre- 
scribed? In  extending  the  terms  of  the 
courts  for  such  purpose,  by  plain  Implica- 
tion the  duty  of  the  county  commission- 
ers was  correspondingly  enlarged  so  as  to 
reqnlre  them  to  provide  regularly  a  jury 
for  the  third  week  of  terms.  It  is  true 
that  the  statute  (Code,  §  1727)  provides 
generally  in  terms  for  drawing  for  each 
week  or  the  terms  of  the  superior  courts 
lasting  two  weeks,  but  its  chief  and  lead- 
ing purpose  is  to  providejuriesfor  the  reg- 
ular terms  of  the  courts,  and  a  jury  for 
each  week  of  them.  At  the  time  the  gen- 
eral statute  in  respect  to  Juries  was  first 
enacted  the  regular  terms  of  the  superior 
courts  did  not  extend  beyond  two  weeks, 
and  hence  the  county' commissioners  were 
required  only  to  provide  a  Jury  for  each 
week  of  a  term  of  that  length.  After- 
wards, when  the  terms  of  some  of  the 
courts  were  ex  tended  to  three  weeks,  as  in 
the  case  of  the  county  of  Wake,  the  stat- 
ute in  respect  to  Juries  was  not  in  terms 
in  pertinent  respects corresponalngly  mod- 
ified, but  it  was  in  effect.  The  two  stat- 
utes are  Id  important  respects  in  pari  mar 
teria,  and  must  be  taken  and  treated  to- 
gether. That  in  regard  to  Jurors  is 
Intended  In  large  measure  to  effectuate 
that  in  respect  to  courts.  Hence,  when 
the  statnte  tirst  above  cited  extended  the 
terms  of  the  court  one  week,  it  had  the 
effect  to  so  modify  the  statute  in  respect 
to  juries  as  to  require  a  jury  to  be  provid- 
ed for  that  week  in  the  regular  method. 
In  the  nature  of  the  matter,  and  in  view 
of  the  purpose  of  tne  law,  it  would  be  im- 
practicable, unreasonable,  and  absurd  to 
extend  the  terms  of  the  court  one  week  for 
general  purposes,  and  provide  no  Jury  for 
that  week.  It  appears  in  this  case  that 
the  county  commissioners  for  some  cause 
failed  to  draw  a  Jury  for  the  third  week  of 
the  term  at  which  the  action  was  tried. 
The  court  directed  that  a  jury  for  the 
Rame  be  drawn  as  prescribed  and  allowed 
by  the  statute,  (Code,  §  1732,)  and  a  Jury 
was  so  drawn  and  summoned  according- 
ly.   A  jory  thus  drawn  was  nut  illegal. 


It  was  such  as  the  law  allowed,  and  tu 
be  so  treated  for  all  proper  purposes.  It 
is  true  the  statute  provides  that  a  jury 
may  be  so  drawn  "if  the  commissioners 
for  any  cause  fail  to  draw  a  Jury  for  any 
term  of  the  superior  court,  regular  or  spe- 
cial," etc.  Here  the  commissioners  pro- 
vided Juries  for  the  two  weeks  of  the  term, 
but  not  for  the  third  week.  Clearly  such 
failure  cnme  within  the  mischief  provided 
against  by  the  section  of  the  statute  Just 
cited.  The  object  of  the  statute  is  to  pro- 
vide In  an  orderly  method  unobjectionable 
Jurors  for  the  courts.  The  defendant's 
challenge  to  the  array  cannot,  therefore, 
be  allowed;  hence,  bis  first  exception  is 
grouudless. 

The  issues  of  fact  submitted  to  the  jury 
were  clearly  raised  by  allegations  of  the 
complaint  broadly  denied  in  the  answer. 
They  were  comprehensive,  and  afforded 
the  defendant  ample  opportunity  to  intro- 
duce on  the  trial  all  evidence  material  for 
his  defense,  and  to  raise  all  questions  of 
law  In  respect  to  the  materiality,  relevan- 
cy, and  application  of  the  same,  and  like 
opportunity  as  to  the  evidence  of  the 
plaintiffs.  The  verdict  of  the  jury  upon 
them  would  settle  with  Bufflclent  fullness 
the  material  controverted  constituent 
facts.  The  issues  tendered  by  the  defend- 
ant might  have  served  the  like  purpose, 
but  scarcely  so  well,  because  they  were 
unnecessarily  more  In  number,  and  subdi- 
vided the  material  Inquiries  to  be  made. 
This  always  tends  more  or  less  to  confuse 
the  jury.  So  the  second  exception  is  with- 
out force. 

The  evidence  objected  to  and  embraced 
by  the  third  exce|)tion  was  of  slight  im- 
portance, not  snch  as  In  its  nature  would 
preludice  the  defendant.  It  tended  in 
some  degree  to  identity  the  contract  al- 
leged and  set  forth  in  the  complaint,  to 
show  that  the  defendant  had  knowledge 
of  its  contents  and  meaning,  and  to  ac- 
count for  the  absence  of  the  subscribing 
witnras  thereto.  This  exception  has  no 
substantial  merit. 

The  defendant  was  not  entitled  to  have 
the  first,  second, and  tenth  special  Instnic- 
tions  asked  for  by  him  given  to  the  jury, 
because  the  plaintiffs  in  substance  alleged, 
and  there  was  evidence  tending  to  prove, 
that  they  were  induced  to  lease  the  ice 
manufactory  mentioned,  and  in  that  con- 
nection to  pay  to  the  defendant  f4,000  tor 
certain  bonds  of  little  or  no  value  by  the 
false  and  fraudulent  representations  made 
by  him  to  them.  The  plaintiffs  allege  that 
the  defendant  falsely  and  fraudnlently  rep- 
resented to  them  that  the  ice  manufactory 
was  a  good  one — In  good  repair;  that  it 
was  capable  of  producing  a  certain  quan- 
tity of  ice  per  day,  at  a  cost  of  not  exceed- 
ing a  specified  sum;  that  the  ice  plant  was 
of  great  value,— $40,000.  Hence  they  be- 
lieved that  the  bonds,  whose  value  de- 
pended upon  the  facts  thus  falsely  repre- 
sented to  exist,  were  of  substantial  value, 
and  were  Induced  to  buy  them.  It  is  al- 
leged that  the  defendant  knew  that  such 
representations  made  by  him  were  false, 
and  that  hefraudulently  Induced  the  plain- 
tiffs to  take  the  lease,  and  pay  f4,<KK)  for 
the  bonds  they  received  at  his  instance 
and  solicitation  and  for  his  benefit.  If 
such  allegations  were  true,  the  plaintiffs 
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were  entitled  to  recover  damagen  upon 
the  ground  that  they  were,  under  the  cir- 
cuniBtances,  fraudulently  induced  by  the 
detendaut  to  bay  the  bonds,  which  be  rep- 
resented to  be  of  great  value,  whereas  In 
fact  they  were  of  no  substantial  value. 
The  damage  in  such  respect  was  a  direct 
result  of  the  fraud  alleged,  and  the  plain- 
tiffs were  entitled  to  recover  on  account  of 
the  saine. 

It  la  stated  in  the  case  that  the  evidence 
sent  up  was  all  that  bore  upon  the  special 
instructions  asked  for  by  the  defendant. 
We  have  examined  it  carefully,  and  are  of 
opinion  that  there  was  no  evidence  that 
could  warrant  the  court  in  giving  the 
third,  fourth, and  fifth  special  inBtructious 
asked  for.  No  part  of  the  evidence,  nor  the 
whole  ol  it  together,  accepted  as  true,  in 
any  reasonable  view  of  it  was  sufficient  to 
prove  that  the  plaintiffs  "knew  that  the 
said  plant  [the  ice  manufactory]  did  not 
come  up  to  the  representations  made  by 
this  defendant;"  nor  that  the  plaintiffs 
would  have  taken  the  lease  If  they  bad 
known  that  the  representations  made  by 
the  defendant  were  false.  The  court 
should  not  give  instructions,  special  or 
otherwise,  in  the  absence  of  evidence  to 
which  they  are  pertinent,  and  that  war- 
rants tbem.  It  would  be  error  to  do  so  if 
they  prejudiced  the  adverse  party.  The 
court  gave  the  eighth  and  ninth  special 
Instructions  asked  for  substantially  and 
sufiBciently  In  its  charge  to  the  jury,  to 
which  there  was  no  exception.  Indeed.  It 
was  very  fair,  and  sufficiently  explicit.  It 
directed  the  attention  of  the  Jury  particu- 
larly to  the  issues,  their  nature,  and  the 
evidence  submitted  to  them.  We  are  una- 
ble to  discover  that  the  defendant  was 
prejudiced,  as  he  complained,  by  any  in- 
structions the  court  gave  or  failed  to  give 
tbem.    Judgment  affirmed. 

(108  N.  e.  799)  

State  v.  Bakes. 

(Supreme  Comtek  North  Caroltna.   May  S,  1891.) 

Road  Sebtioi — Wabeant — NonoB. 

1.  In  proceedings  before  a  Justice  of  the 
peace,  a  warract  that  charges  that  defendant 
was  liable  and  duly  assigned  to  work  on  a  pnbUo 
road  specified;  that  he  was  within  the  ages  of 
18  and  4C  years;  that  be  was  daly  summoned  to 
work  on  that  road  at  the  time  speoifled:  and 
that  he  willfully  and  unlawfully  failed  and 
omitted  to  work  as  he  was  bound  to  do,  etc., — 
sufflciently  discloses  an  offense,  under  Act  N.  C. 
1885,  a  134. 

a.  Where,  under  a  road  law  (Acts  N.  C.  1886, 
c.  184,  I  8)  requiring  the  township  trustees  to 
"diyiae  their  respective  townships  into  suitable 
road-districts,"  and  to  "furnish  each  supervisor 
with  a  plat  of  his  district, "  it  appears  that  no 
new  division  was  made,  but  that  the  trustees 
"adopted  the  districts  of  the  old  board"  of  su- 
pervisors, created  under  Code,  S  2014,  "malting 
such  alterations  as  they  thouglit  advisable,  allot- 
ting certain  farms  to  a  section, "  and  that  no  map 
or  plat  was  furnished  to  the  supervisors,  such 
division  into  sections,  and  assi^oiment  of  the 
hands  liable  to  road  service,  is  sufficiently  definite 
to  fix  the  duty  and  liabili^  of  the  defendant  for 
a  refusal  to  work  it 

8.  It  appeared  from  the  evidence  of  the  su- 
pervisor that  he  personally  notified  defendant  to 
work  on  the  road;  that  he  told  him  to  meet  him 
"at  Hunter's  branch  to  work  the  road"  on  the 
mornings  specified,  but  without  mentioning  any 
road ;  that  defendant  had  previously  received  a 
like  notice  to  work  the  same  road,  and  had 


worlced   as   directed.    Held,    that  the    notice, 

though  informal,  was  sulBoient 

Appeal  from  criminal  court,  Mecklen- 
burg county;  Mkarcs,  Judge. 

Dowd  &  Hnrrts,  fur  appellant.  The  At- 
tomes  GeneraJ,  for  the  ijtate. 

Mrbkimon.C.  J.  The  motion  here  In  ar- 
rest of  judgment  cannot  be  allowed. 
Nothing  appears  or  fulls  to  appear  in  the 
record  that  could  properly  prevent  the  en- 
try of  the  judgment  appealed  from.  The 
defendant  was  charged  by  a  state  war- 
rant with  a  petty  misdemeanor,  before  a 
justice  of  the  peace,  and.  though  the 
offense  is  not  charged  with  gi%at  precis- 
ion and  particularity,  the  court  can  at 
once  see  what  it  is,  and  the  defendant  can 
learn  from  the  warrant  all  that  Is  neces- 
sary to  enable  bim  to  make  defense,  and 
to  defend  himself  In  case  of  a  subsequent 
prosecution.  It  is  charged  that  he  was 
liable  and  duly  assigned  to  work  on  a 
public  road  specified,  situate  withiu  a  par- 
ticular township  and  county  named;  that 
ho  was  within  the  ages  of  18  and  45  years ; 
that  he  was  duly  summoned  to  work  on 
that  road  at  a  time  specified ;  and  that 
he  willfully  and  unlawfully  tailed  and 
omitted  to  work  as  he  was  bound  to  do, 
etc.  This  was  sufficient.  It  Is  not  ex- 
pected nor  essential,  in  criminal  proceed- 
ings before  justices  of  the  peace,  that 
ail  the  precision  and  niceties  of  pleading 
shall  be  observed,  as  required  in  tiie  su- 
perior courts.  It  Is  sufficient  if  the  sub- 
stance of  the  offense  is  charged,  and  the 
court  and  the  defendant  can  certainly  see 
what  It  Is.  Moreover,  when  such  pro- 
ceedings are  defective,  tbe  courts  should 
exercise  liberally  the  large  powers  con- 
ferred upon  them  to  amend  the  same. 
A  mere  technicality,  not  affecting  the  sub- 
stance, should  not  be  allowed  to  defeat 
or  delay  tbe  administration  of  criminal 
justice.  Tbe  statute  (Acts  1883.  c.  134) 
prescribes  and  embodies  a  system  In  re- 
spect to  "roads  and  highways"  In  the 
county  of  Mecklenburg.  In  many  ma- 
terial respects  it  is  very  different  from  the 
general  statute  on  the  subject  of  "roads, 
ferries,  and  bridges,"  (Code  N.  C.  S  2014.) 
and  it  must  be  so  interpreted  as  to  effectu- 
ate its  purposes  appearing  from  its  terms 
and  necessary  and  reasonable  Implication. 
It  appeared  on  the  trial  that  the  board  of 
trustees  of  the  township  had  not  divided 
the  township  into  suitable  road  ■districts, 
as  required  by  the'  third  section  of  the 
statute  just  cited,  nor  bad  tbey  observed 
Its  requirements  in  other  respects  as  they 
should  have  done,  and  ought  to  be  com- 
pelled to  do,  with  a  view  to  better  and 
perfect  the  road  system  prescribed;  but 
the  evidence  went  to  prove  that  they 
"adopted  the  districts  of  the  old  board., 
making  such  aJteratlons  as  tbey  thought 
advisable,  allotting  certain  farms  to  a 
section."  This  was  treated  as  "district- 
ing the  township."  Tbe  court  Instructed 
the  jury  that  the  statute  above  cited  pre- 
8cril>ed  no  particular  form  to  be  observed 
in  laying  off  tbe  township  road-districts, 
and  that.  If  they  believed  the  evidence 
above  recited,  tbe  district,  as  described, 
was  BUfllcient  fnr  the  purposes  of  this  ac- 
tipa.   Tbe  defendant  excep  ted,  contending 
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that  the  provisions  of  the  statute  are 
mandatory  In  numerous  particulars  speci- 
fied by  bim.  and  that  he  could  not  be  con- 
victed, as  the  statute,  In  these  respects, 
had  not  been  observed  by  the  township 
board  ol  trustees.  The  third  section  of 
the  statute  requires  that  the  township 
troHteea  shall  "divide  their  respective 
towqsbips  into  suitable  road-districts," 
and  "furnish  each  supervisor  with  a  plot 
of  hia  district. "  A  leading  purpose  of 
such  districts  is  to  designate  with  cer- 
tainty the  roads  with  which  the  superin- 
tendent la  to  be  charged,  the  hands  liable 
to  work  on  public  roads  subject  to  his 
authority,  and  to  fix  his  and  tbeirllability 
and  amenability  for  any  omission  of  duty. 
The  evidence  went  to  prove  that  the 
township  trustees  adopted  the  road-dls- 
tricta  in  their  township  as  they  found 
them  when  they  came  into  otflce,  and  des- 
ignated the  farms,  the  hands  on  which 
should  do  road  service  in  the  particular 
district  where  the  farms  were  situate. 
Now,  although  the  township  trustees  bad 
failed  to  discharge  their  duty  fully  and 
properly,  as  they  should  have  done,  still 
the  public  road— a  section  of  it — was  des- 
ignated, and  the  hands  liable  to  do  road 
service  were  assigned  to  duty  in  it.  There 
was  snfScient  certainty  in  all  respects  to 
flx  the  duty  nnd  liability  of  the  defendant, 
and  the  court  properly  so  decided.  The 
evidence  went  to  prove  that  the  super- 
visor was  appointed  with  instructions  as 
to  the  road  and  hands  subject  to  his  au- 
thority. He  received  a  list  of  the  farms, 
the  hands  on  which  were  assigned  to  the 
road  mentioned  in  the  warrant.  He  tes- 
tified on  the  trial  that  he  personally  noti- 
fied the  defendant  to  work  that  road  on 
days  specified ;  that  he  told  him  to  "meet 
me  [himself]  at  Hunter's  branch  to  work 
the  road  Wednesday  and  Thursday  morn- 
ing, [the  days  designated.]  I  don't  think 
I  mentioned  any  road. "  He  further  tes- 
tlBed  that  the  branch  mentioned  crossed 
the  road  mentioned  In  the  warrant ;  that 
on  a  later  occasion  he  gave  the  defendant 
like  notice  to  work  on  the  same  road, and 
he  went  and  worked  as  directed.  The  de- 
fendant insisted  that  this  notice  was  not 
snfllcient.  We  think  it  was  reasonable 
and  sufficient.  The  defendant  was  noti- 
fied to  meet  the  supervisor,  on  the  mom- 
insrs  of  days  spec! fled,  at  a  branch  that 
crossed  the  public  road  to  be  worked,  to 
do  road  service.  He  knew  that  he  was 
liable  to  do  such  service,  and  the  fair  Im- 
plication from  the  notice  was  that  he  was 
required  to  do  road  service  on  the  road 
specified  in  the  warrant,  which  was  the 
road  the  branch  crossed,  at  the  times 
mentioned  to  him.  The  notice  was  suffi- 
ciently definite,  though  Informal,  to  in- 
form bim  that  he  was  required  to  meet 
the  supervisor,  and  do  service  he  knew  he 
owed  on  the  particular  road  that  crossed 
the  branch  named,  or  certainly  on  one  the 
supervisor  would  point  out  at  the  time 
appointed.  What  has  thus  been  said  sub- 
stantially disposes  of  the  special  instruc- 
tions asked  tor  by  the  defendant.  U  hese 
were  founded  upon  highly  terhni^al 
grounds, and  the  denial  of  them  could  nut 
prejudice  any  pertinent  ri^ht  of  thedefend- 
ant.  Upon  the  merits,  the  conviction  was 
a  proper  one.    Judgment  affirmed. 


aos  N.  C.  (81) 

Barbeb  et  a/.  ▼.  Barbeb  et  at. 

(Supreme  Cou/rt  of  N(yrth  Carolina.    Hay  12l 
1891.) 

DaiD — Pabol  Btidbkce  or  Considbbation— 
Tkaksaction  with  Decedext. 
1.  The  recital  ia  a  deed  of  the  receipt  of  the 
purchase  money,  not  being  contractual  in  its  nat- 
ure. Is  only  vrima  facte  evidence  of  payment, 
and  hence,  tnough  deeds  from  a  father  to  his 
children  recite  the  receipt  of  a  consideration, 
parol  evidence  is  admissible  to  show  that  the 
conveyances  were  intended  as  advancements. 

3.  In  partition  Imtween  heirs  at  law  evldenoe 
by  some  of  the  parties  that  in  a  division  of  lands 
by  their  father  among  them  it  was  agreed  that 
some  of  them  sboald  pay  certain  sums  to  others 
for  owelty  of  partition  is  incompetent  under  Code 
N.  C.  i  590,  where  one  of  the  heirs,  a  party  to 
such  agreement,  is  dead. 

This  is  a  special  proceeding  (before  Mao- 
Rab,  J.,  at  Durham  superior  court)  for 
the  partition  of  real  estate  between  the 
heirs  at  law  of  one  Gray  Barbee.  and  the 
questions  presented  for  review  relate  to 
certain  alleged  advancements  made  by  the 
said  Barbee  to  the  several  heirs  mentioned 
in  the  petition. 

Guthrie,  Boone  &  Parkerjor  appellants. 
W.  W.  Fuller  and  J.  W.  Graham,  lor  ap- 
pellees. 

Shbphbrd,  J.,  {after  Btatlng  the  facta  as 
above.)  Although  the  record  is  very  vo- 
luminous, containing  the  report  of  the  ref- 
eree, a  very  considerable  amount  of  testi- 
mony, and  many  exceptions,  it  seemed  to 
be  the  understanding  of  counsel  that  for 
the  purposes  of  this  appeal  but  two  ques- 
tions were  necessary  to  be  argued  by  them 
and  decided  by  the  court. 

1.  The  first  question  Involves  the  cor- 
rectness of  his  honor's  ruling  that  the  re- 
citals of  the  payment  of  the  cunsiderntions 
set  forth  In  the  deeds  executed  by  Mr. 
Barbee  to  several  of  his  children  were,  in 
the  absence  of  allegations  and  proof  of 
mistake,  fraud,  etc.,  so  far  conclusive  as 
to  preclude  the  introduction  of  parol  testi- 
mony to  show  the  true  character  of  the 
transactions,  and  thus  rebut  the  presump- 
tion of  a  sale  arising  from  such  recitals. 
There  was  abundant  testimony  tosustain 
.the  findings  of  the  referee  that  the  con- 
veyances were  Intended  as  advancements. 
Indeed,  It  was  admitted  by  the  parties  ex- 
amined that  they  had  not  in  fact  paid  the 
considerations  mentioned,  and  It  also  ap- 
peared that  Mr.  Barbee  had  charged  some 
of  his  children  with  the  payment  of  cer- 
tain amounts  in  favor  of  others  for  the 
purpose  of  equalizing  the  partial  distribu- 
tion of  his  property.  There  can  really  be 
no  question  that  euch  was  his  intention, 
but  it  is  earnestly  insisted  that  parol  testi- 
mony cannot  be  heard  to  show  such  inten- 
tion until  the  conveyances  are  Corrected 
In  respect  to  the  recitals  above  mentioned. 
In  support  of  this  position  we  are  referred 
to  the  case  of  Wilkinson  v.  Wilkinson,  3 
Dev.  Eq.  376.  There  a  father  conveyed 
land  to  his  son  by  a  deed  of  bargain  and 
sale,  which  recited  the  payment  of  several 
hundred  dollars  as  purchase  money.  The 
court  held  that  the  proofs  oKered  to  show  ' 
that  the  consideration  had  not  been  paid 
were  Insufficient,  but  it  was  at  the  same 
time  declared  that,  had  the  testimony  been 
satislactory,  it  would  not  have  been  heard 
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to  contradict  tbe  recital,  nnless  It  ap- 
peared "that  by  reason  of  some  unfair 
practice,  or  throngh  mistake  or  by  sur- 
prise, tbe  deed  was  made  to  express  an 
Intention  different  from  that  which  the 
bargainer  believed  It  did  declare. "  This 
part  of  the  opinion  was  unnecessary  to 
the  determination  of  the  case,  and  is  in 
conflict  with  Jones  v.  Spaight,  2  Murph.  89, 
where,  for  the  purpose  of  showing  that  a 
conveyance  was  Intended  as  an  advance- 
ment, parol  evidence  -was  admitted,  with- 
out Invoking  any  equitable  element,  to 
prove  that  a  recited  consideration  of  £40 
was  in  fact  never  paid,  and  was  only  men- 
tiooed.  as  alleged  in  tbe  petition,  "as  a 
formal  circumstance  in  the  execution  "  of 
the  deed.  The  principle  stated  In  Wilkin- 
son's Case  Is  based  entirely  upon  the  Idea 
that  the  recital  of  the  payment  of  the  con- 
sideration is  a  part  of  the  contract,  and, 
like  other  written  contracts,  cannot  be 
contradicted  or  varied  by  parol  testi- 
mony. Such  seems  to  be  the  general  cur- 
rent of  the  declsionBin  England,  where  It 
is  held  that  tbe  consideration  cannot  be 
recovered  In  a  court  of  law  in  the  face  of 
a  recital  of  this  nature.  This  is  also  gen- 
erally understood  to  be  the  course  of  judi- 
cial decision  in  North  Carolina.  Brocket 
V.  Foscue,  1  Hawks,  64;  Mendenhall  v. 
Parish,  8  Jones,  (N.  C.)  105,  and  the  cases 
cited.  On  the  other  hand,  the  overwhelm- 
ing weight  of  American  authority  is  in 
favor  of  treating  the  recital  as  only  prima 
facie  evidence  of  payment,  as  in  the  case 
of  a  receipt,  the  only  effect  of  the  consid- 
eration clause  being  to  estop  the  grantor 
from  alleging  that  the  deed  was  executed 
without  consideration  in  order  to  prevent 
a  resulting  trust.  1  Greenl.  £v.  37.  and 
note;  2  Whart.Ev.  §1042,  and  note;  Blge- 
low.  Estop.  318;  3  Washb.  Real  Prop.  321. 
The  English  doctrine  was  very  reluctantly 
assented  to  by  Lord  Mansfield,  and  It  is 
evennowclalmed  by  some  writers  that  the 
decisions  of  the  courts  of  that  country  are 
notentirely  harmonious  In  its  application. 
Without  stopping  toinqiiirehow  this  may 
be,  It  is  very  manliest  from  an  examina- 
tion of  oar  own  decisions  that  the  prlnci- 
f>le  has  not  always  been  practically  fol- 
owed  in  North  Carolina.  If  the  recital  is 
contractual  in  Its  nature  it  is  plain  that  It 
cannot  be  gotten  rid  of  but  by  a  correc- 
tion of  the  deed  in  equity  on  the  grounds 
mentioned  in  Wilkinson's  Case,  supra; 
and  it  would  seem  equally  clear  that  to 
obtain  such  relief  there  must  be  allega- 
tion and  proof  that  the  clause  was  in- 
serted by  surprise,  fraud,  or  mistake,  etc. 
Nevertheless  this  court,  in  Shaw  v.  Will- 
lams,  100  N.  C.  272,  6  S.  E.  Rep.  li)6,  permit- 
ted the  recovery  of  the  consideration  mon- 
ey in  the  teeth  of  a  recital  of  its  payment, 
although  there  was  "no  pretense  that  tbe 
plaintiff  was  surprised  Into  making  tbe 
deed,  or  was  Ignorant  of  what  she  was  do- 
ing. It  was  manifest,"  says  the  court, 
"that  she  executed  it  with  full  knowledge 
that  it  passed  her  estate  in  the  land,  and 
such  was  her  purpose.  The  true  inquiry 
should  have  been  whether  it  was  the  In- 
tent to  exonerate  the  purchaser  from  his 
obligation  to  pay  tbe  consideration  mon- 
ey by  the  introduction  of  this  recital.  *  It 
.  will  be  observed  that  tbe  recital  was 
pleaded  as  a  release,  and,  being  a  part  of 


the  deed,  necessarily  showed  the  considera- 
tion upon  which  it  was  made.  It  will 
also  be  noted  that  there  was  no  pleading 
whatever  Impeaching  the  said  release, 
(there  being  only  the  general  denial  to  the 
answer  implied  by  the  law.)  and  yet  it 
wa«  held  that  tbe  recital  could  be  contra- 
dicted by  parol  testimony  as  to  the  intent 
with  which  it  was  made.  It  is  very  diffi- 
cult to  reconcile  the  decision  witli  the 
principle  above  stated,  and  there  are  other 
cases  where,  perhaps.  In  view  of  the  hard- 
shit)  of  a  rigid  enforcement  of  the  rule,  a 
similardeparture  has  been  made.  It  seemM 
to  be  conceded  everywhere  that  injustice 
must  I'csult  In  some  instances  from  a  strict 
and  logical  application  of  the  doctrint;; 
and  it  is  in  the  struggl'?  to  administer  sub- 
stantial justice  In  such  cases,  and  at  the 
same  time  adhere  to  the  principle  that 
such  recitals  are  contractual,  tliat  we  find 
the  Inconsistencies  in  this  and  other  courts 
in  their  rullngn  upon  the  subject.  In  Mi- 
chael V.  Foil,  100  N.  C.  179,  6  S.  E.  Kep.  264. 
the  deed  recited  a  consideration  of  f  500, 
but  the  court,  without  any  snggostlon  of 
fraud,  surprise,  or  mistake,  admitted  i)arol 
evidence  to  vary  the  recital  by  showing 
that  it  was  agreed  at  the  time  of  the  con- 
veyance that  The  grautorshould  haveone- 
half  of  the  proceeds  of  the  sale  of  the  min- 
eral interest  in  the  land,  if  such  a  sale  were 
made  in  his  life-time.  Athough  the  princi- 
ple of  Manning  v.  Jones,  Bush.  368,  was 
applied  in  this  case,  the  decision  can  hard- 
ly be  reconciled  with  the  theory  that  the 
recital  of  a  consideration  is  contractual, 
and  the  court  quoted  with  approval  a  de- 
cision from  the  supreme  court  of  Massa- 
chusetts, In  which  state  the  doctrine  is  re- 
pudiated. The  non-contractual  character 
of  such  recitals  in  executed  contracts  Is 
distinctly  asserted  in  Harper  v.  Harper,  92 
N.  C.  300,  in  which  the  following  language 
is  used:  "It  was  contended  on  the  argu- 
ment that  tbe  parol  evidence  introduced 
by  the  appellees  was  Incompetent  because 
its  effect  was  to  explain  and  contradicttbe 
deed.  This  Is  a  misapprehenHion  o(  the 
purpose  of  the  evidence.  The  deed  was 
not  in  question  at  all.  There  was  no  pur- 
pose to  contradict  or  change  or  modify  its 
terms,  or  to  cliange  Its  meaning  In  any 
degree.  Its  office  was  to  convey  the  title 
to  tbe  land.  The  evidence  was  introduced 
in  respect  to  a  matter  outside  of  and  inde- 
pendent of  it.  It  was  intended  to  show 
with  what  intent  the  father  and  bargain- 
or madeit, apart  from  the  purpose  to  con- 
vey land  to  his  son.  It  was  put  in  evi- 
dence, not  to  prove  title,  but  to  show  a 
particular  Intant  on  the  part  of  the  maker 
of  it,  in  another  respect  distinct  from  it. " 
Again,  It  was  said  in  Melvln  v.  Uullard, 
82  N.  C.  37,  that  "while  a  gift  in  form 
raises  the  presumption  of  an  intent  that 
the  donee  of  any  considerable  portion  ol 
the  parent's  estate  shall  account  therefor 
In  a  settlement  with  the  heirs  and  distrib- 
utees after  his  death,  while  a  bargain  and 
sale  does  not,  it  Is  clear  that  if  at  the  time 
of  the  conveyance  by  either  mode  the  par- 
ent did  not  Intend  It  should  operate  as 
an  advancement,  and  this  Intent  appears 
from  the  Instrument  by  which  the  transfer 
is  effected,  or  from  the  facts  of  the  trans- 
action, or  is  shown  by  other  proof,  tbe 
property  so  conveyed  is  not  an  advance- 
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meat,  nor  its  ▼aloe  to  be  acconnted  for 
afterwards."  In  this  unsatlHtactory state 
of  the"  aathorltles  we  must  determine 
whether  we  shall  return  to  the  principle 
of  some  of  the  older  decislnnsof  this  court, 
and  administer  it  in  Its  original  strictness 
and  sirapticity,  or  whether  we  shall  con- 
tinue to  ace  upon  the  American  doctrine, 
as  unmistakably  Indicated  by  onr  later 
cases.  If  the  latter  view  Is  to  prevail,  it 
would  seem  better  to  distinctly  recognize 
It  at  once,  and  thus  avoid  the  anomaly, 
as  show^n  by  some  of  the  cases,  of  denying 
a  demand  upon  thuground  that  It  can  only 
be  recovered  inacourt  of  equity,  and  grant- 
ing the  relief  in  that  court  without  allegar 
tlon  or  finding  as  to  the  existence  of  any 
equitable  element  whatever.  While  the 
writer  Is  doubtful  of  the  policy  of  depart- 
ing from  the  old  rule,  the  majority  of  the 
conrt  are  of  the  opinion  that  we  are  com- 
mitted to  the  American  doctrine,  which, 
in  tlieir  judgment,  is  founded  upon  correct 
reasoning,  and  better  adapted  to  the  prop- 
er administration  of  justice.  The  court 
Is  therefore  of  the  opinion  that  the  recital 
In  a  depd  of  the  receipt  of  the  considera- 
tion Is  not  contractual  in  its  character, 
and  is  only  primn  farfeevIdenceoJ  the  pay- 
ment of  the  purchase  money,  which  may 
be  rebutted  by  parol  testimony.  In  ac- 
cordance with  this  view  we  must  conclude 
that  parol  evidence  was  competent  in  this 
case  to  show  thereat  intent  and  purpoHe 
of  Mr.  Barbee  in  executing  the  several  con- 
veyances to  his  children,  and  especially 
should  this  be  so  when  it  seems  that  they 
do  not  pretend  that  any  actual  considera- 
tion was  paid  by  them. 

2.  The  remaining  question  to  be  consid- 
ered is  whether  there  was  error  In  the  ex- 
elDslon  of  the  testimony  of  Mrs.  Ladd  and 
others.  The  point  Is  thus  presented  by 
bis  honor  in  the  case  prepared  for  this 
conrt:  "The  plaintiffs  propose  to  show  by 
Mrs.  C.  A.  Ladd.  one  of  the  defendants, 
that  in  the  division  of  certain  lands  be- 
tween bis  children  by  Gray  Barbee  an 
agreement  was  made  between  them  and 
Gray  Barbee  by  which  some  were  to  pay 
others  certain  sums  for  equality  of  parti- 
tion. This  was  objected  to  by  defendants 
upon  the  ground  that,  H.  Tyler  Barbee 
being  dead,  and  a  party  to  the  alleged 
agreement,  the  witness  is  Incompetent 
under  section  590  of  the  Code.  Other  par- 
ties to  this  action  were  also  offered  as 
witnesses  by  the  plaintiffs  for  a  similar 
purpose,  to  whose  evidence  similar  objec- 
tion was  taken  by  the  defendants."  The 
coort  held  "that  the  witness  C.  A.  Ladd 
[and  theother  parties  to  this  action]  is  in- 
competent to  testify  as  to  any  transac- 
tion between  herself  and  H.  Tyler  Barbee, 
now  deceased.'ln  which  his  estate  is  sought 
to  be  charged."  We  are  of  the  opinion 
that  the  testimony.  In  so  far  as  It  affected 
the  lands  conveyed  to  H.  Tyler  Barbee, 
d^eased,  was  Incompetent  under  section 
580  of  the  Code,  and  that  there  was  no  er- 
ror in  its  exclusion.  The  witnesses  were 
parties  to  the  action,  and,  if  there  was 
sach  an  agreement  as  contended  for  be- 
tween-them  and  their  father,  it  was  clear- 
ly to  their  Interest  that  the  deceased  broth- 
er should  be  included  therein,  so  as  to 
chnrge  his  estate.  We  have  very  carefully 
examined  the  cases  cited  by  the  plaintiffs' 


counsel,  but  can  4nd  nothing  in  them 
which  conflicts  with  the  ralins  ol  bis 
honor. 

(108  N.  C.  793) 

State  ▼  Brabham. 

(Supreme  Court  of  Nmih  Carolina.    May  13, 
1S91.) 

HOMICIDB —  B  VIDBNOB—  CiRCOMBTANOBS— INSTRCO- 
TI0N8. 

1.  On  an  indictment  (or  murder,  where  the 
evidence  for  tbe  state  is  entirely  circumstantial, 
evidence  is  admissible  as  to  the  unnatural  be- 
havior of  defendant  shortly  after  the  homicide 
tooli  place. 

2.  Where  it  is  shown  that  deceased  was 
Idlled  with  an  iron  coupling-pin,  and  a  witness 
has  testified  that  he  saw  a  man  who  looked  like 
defondant  drop  the  pin  near  the  place  of  the 
homicide,  and  shortly  after  its  occurrence,  evi- 
dence is  admissible  that  such  a  pin  was  seen  near 
defendant's  house  the  day  before  the  homicide, 
which  shortly  disappeared  therefrom. 

8.  Where  a  witness,  B.,  at  the  trial  identified 
a  coat  as  having  been  worn  by  defendant,  an- 
other witness  is  competent  to  testify  that  B. 
identified  the  coat  at  the  guard-house  after  de- 
fendant's arrest,  though  B.  himself  was  not  asked 
whether  he  did  so. 

4.  A  statement  by  the  court  that  defendant 
had  offered  no  evidence  to  contradict  the  testi- 
mony of  the  state's  witnesses,  which  is  true,  is 
relieved  of  any  possible  prejudicial  effect  by  the 
further  statement  that  it  is  a  question  lor  the  jury 
whether  there  is  any  contradiction  between  the 
state's  witnesses. 

Appeal  from  criminal  court,  Mecklen- 
burg county ;  Meabes,  Judge. 

McCall  &  Bailey,  for  appellant.  Tbe  AU 
tornejr  General,  for  the  State. 

SnEPBERD,  J.  The  first  exception  is  ad- 
dressed to  the  admission  of  testimony  as 
to  the  manner  of  the  prisoner  shortly  after 
the  commission  of  the  homicide.  The  tes- 
timony tended  to  show  that  the  homicide 
was  committed  between  11  and  1'2  o'clock 
on  Saturday  night,  the  11th  of  April,  1891; 
that  about  12  o'clock  of  the  same  night 
the  prisoner  went  to  the  room  of  the  wit- 
nesses Wyche  and  Davis;  that  his  actions 
there  were  unnatural;  that  he  spoke  hur- 
riedly, and  in  a  low  tone;  and  that  his 
band  trembled  and  he  seemed  nervous. 
Such  testimony  alone  would  raise  but  a 
Blight  conjecture  of  the  prisoner's  guilt, 
but,  taken  in  connection  with  the  other 
facts  in  evidence,  was  very  clearly  rele- 
vant. The  evidence  offered  by  the  state 
was  entirely  circumstantial  in  Its  nature, 
and  In  such  cases  facts  which  are  in  them- 
selves of  but  trifling  significance  may  be- 
come of  serious  Import, in  view  of  their  re- 
lation to  other  circumstances  attending 
the  transaction,  "Everything  calculated 
to  elucidate  the  transaction  is  admissible, 
since  the  conclusion  depends  upon  a  num- 
ber ol  links,  which  alone  are  weak,  but, 
taken  together,  are  strong  and  able  to 
conclude. "  McCann  v.  State,  18  Smedes  & 
M.  471.  As  bearing  directly  upon  the  par- 
ticular point  under  consideration,  we  cite 
the  case  of  Campbell  v.  State,  23  Ala.  69. 
See.  also,  Whart.  Crim.  Law,  3520. 

The  second  exception  is  to  the  testi- 
mony of  the  witness  Griffith,  "that  the 
[coupling]  pin  was  found  on  the  sidewalk 
near  Pemberton's  house,  where  the  pris- 
oner boarded. "  There  was  evidence  tend- 
ing to  show  that  the  mortal  wound  was 
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luflicted  with  an  Iron  coupling-pin,  wbicb 
was  found  on  the  flour  near  tbe  deceased. 
The  witness  stated  that  this  cunpllng-pin 
was  like  tbe  one  seen  by  bim  on  Saturday 
morning:  lying;  in  tbe  grass  28  steps  from, 
the  boarding-bouse  ot  tbe  prisoner,  and 
that  on  Sunday  be  looked  fur  it,  and  it 
bad  disappeared.  One  R.  J.  Johnson  tes- 
tified that  on  the  night  of  tbelltb  of  April 
he  came  by  Mocca's  store,  and  saw  a  col- 
ored man  standing  against  the  window 
with  his  hand  behind  bim,  and  that  he 
saw  bim  drop  a  piece  ot  iron  about  tbe 
length  of  tbe  coupling-pin  introduced  in 
evidence,  and  that  he  took  it  up  and 
wrapped  it  in  a  whitish  colored  cloth  of 
some  kind,  and  put  it  in  his  pocket.  This 
witness  also  stated  that  be  did  not  kcow 
that  tbe  prisoner  was  tbe  man  he  saw, 
but  that  he  had  tbe  samecolor  and  height, 
wore  a  brown  ovei-coat,  and  "looked  in 
appearance  like  the  prisoner.  •*  It  was  al- 
so in  evidence  that  a  handkerchief,  soiled 
apparently  with  rust,  was  found  in  the 
pocket  of  tbe  prisoner's  overcoat,  and 
that  the  pocket  of  the  overcoat  was  "torn 
or  ripped."  For  the  reasons  given  in 
passing  upon  the  first  exception,  we  think 
that  the  testimony  was  admissible,  and 
Bbonid  have  been  submitted  to  the  jury. 
State  V.  Christmas.  101  N.  C.  749.  8  S.  E. 
Rep.  .161;  State  v.  Bruce,  lOfiN.  C.  792. 11  S. 
E.  Rep.  476.  In  this  connection,  we  will 
state  that  the  sixth  exception,  as  to  the 
admissibility  of  tbe  testimony  of  Johnson, 
is  plainly  untenable,  and  should  also  be 
overruled. 

The  third  exception  (the  only  one  argued 
in  the  brief  of  the  prisoner's  counsel)  is 
that  tbe  court  "allowed  Ftbe]  witness 
Baker  to  testify  that  Benny  Mocca  identi- 
fied the  coat  at  the  police  office  [or  guard- 
house] witbont  Benny  having  been  flrat 
adked  as  ta>  the  fact,  /.  e..  whether  he  did 
so  identify  It."  Benny  Mocca,  tbe  son  of 
tbe  deceased,  bad  been  examined,  and  tea- 
tlfled  that  the  overcoat  produced  upon 
the  trial  was  the  same  as  that  worn  by 
tbe  prisoner  at  the  shop  of  bis  deceased 
father  on  the  night  of  the  homicide.  This 
overcoat  was  Identified  by  other  witnesses 
as  tbe  one  taken,  from  the  valise  ot  the 
prisoner,  and  identified  by  Benny  at  the 
guard-house  in  the  presence  of  the  witness 
Baker  and  the  prisoner.  Whatever  ma.v 
be  the  ruling  in  other  states  npon  the  sub- 
ject, it  Is  well  settled  in  North  Carolina 
that  such  testimony  as  Baker's  is  admis- 
sible for  the  purpose  ot  corroborating  a 
witness  who  has  been  impeached,  or 
stands  in  such  a  relationship  to  tbe  par- 
ties or  to  the  action  as  to  subject  his  testi- 
mony to  suspicion  or  discredit.  Jones  v. 
Jones,  80  N.C.  247;  State  v.  Boon.  82  N. 
(  .  1)48;  State  v.  Whitfield,  92  N.  C.  8.S1.  No 
point,  however,  is  made  as  to  whether 
the  witness  Benny  Mocca  had  been  im- 
peached, but  the  exception  Is  based  entire- 
ly upon  the  failure  of  the  state  to  ask  him, 
when  on  tbe  stand,  whether  he  bad,  in 
effect,  made  snch  a  statement  as  to  the 
identity  of  the  overcoat  at  the  gnard- 
hoose.  Such  preliminary  questions  are 
necessary  where  It  is  proposed  to  discredit 
a  witness  by  proof  of  confiicting  state- 
ments concerning  collateral  matter  indi- 
cating bias,  reeling,  and  the  like,  (State  v. 
Morton,  107  N.  0.  880. 12  S.  E.  Rep.  112,  and 


cases  cited ;)  and  tbia  Is  because  the  wit* 
ness  should  have  an  opportunity  of  ex* 
plaining  such  statements,  (State  v. 
Wright,  75  N.  C.  439;)  but  this  reason  baa 
no  application  where  tbe  purpose  ot  tbe 
testimony  is  to  sustain  the  witness,  and 
we  have  been  unable  to  find  any  authority 
In  support  of  such  a  principle.  Testimony 
of  this  character  was  admitted  without 

Freliminary  inquiry  In  State  v.  Oove,  10 
red.  469,  and  State  v.  Ward.  103  N.  C.  419, 
8  S.  E.  Rep.  814;  and  we  do  not  under- 
stand that  any  practice  to  tbe  contrary 
has  generally  obtained  in  this  state.  We 
cannot  see  how  tbe  testimony  Is  open  to 
the  grave  objections  urged  by  counsel. 
Benny,  on  the  trial,  identified  tbe  coat 
then  exhibited  as  that  worn  by  tbe  pris- 
oner. This  was  substantive  testimony. 
Baker  simply  testified  that  before  tbe 
trial,  and  at  the  guard-house,  the  same 
witness  had.  In  effect,  made  a  similar 
statement  about  tbe  same  overcoat.  This 
was  only  corroborative  testimony,  and 
admitted  alone  for  that  purpose,  and  we 
must  assume.  In  the  absence  of  any  excep- 
tion in  this  particular,  ( the  entire  charg;e 
as  to  the  recapitulation  of  the  evidence 
not  being  set  forth.)  that  as  such  only  it 
was  submitted  to  the  Jury.  State  v.  Pow- 
ell. 106  N.  C.  637, 11  S.  E.  Rep,  191. 

The  fourth  exception  Is  "because  bis 
honor  refused  to  give  tbe  Instructions  as 
prayed  for  by  the  prisoner,  and  witbont 
giving  the  first,  instructed  tbe  Jury  that  it 
was  not  denied  by  the  state. '  The  latter 
part  of  this  exception  seems  to  be  founded 
upon  a  misapprehension,  as  the  court  not 
only  stated  that  the  propositions  of  law 
contained  in  the  first  instruction  were  sub- 
stantially correct,  but  actually  gave  them 
in  almost  the  precise  language  as  prayed 
for.  Dpon  a  careful  scrutiny  of  tbecbarge, 
we  are  of  the  opinion  that  it  substantially 
responded  to  allot  theinstruetionsrequeat- 
ed  by  the  prisoner.  In  State  V.  Parker,  Phil. 
(N.('.)476,  Peamso.n,  C.J. , said  thatallthat 
the  law  n-qulres  Is  that  the  jury  shall  be 
clearly  instructed  that,  unlessafter  duecon- 
sideratlon  ot  all  of  tbe  evidence  they  are 
"fully  satisfied"  or  "entirely  convinced" 
or  "satisfied  beyond  a  reasonable  doubt" 
ot  the  guilt  of  tbe  prisoner,  it  is  their  duty 
to  acquit,  and  every  attempt  on  the  part 
of  the  court  to  lay  down  a  "formula"  for 
the  instruction  of  the  jury  by  which  to 
"gauge"  tbe  degrees  of  conviction  lias  re- 
sulted in  no  good.  State  V.  Sears,  Phil.  (N. 
C.)  146;  State  v.  Knox,  Id.  312;  State  v. 
Gee,  92  N.  C.  766.  His  honor  told  the  jury 
that  every  material  circnmstnnce  relied 
upon  by  the  state  must  be  established  be- 
yond a  reasonable  doubt,  and  "that  ma- 
terial circumstances  were  those  circum- 
stances in  tbe  case  which  pointed  to  the 
guilt  of  the  prisoner,  and  that  tbe  mate- 
rial circumstances  relied  on,  and  wblcn 
were  established  beyond  a  reasonable 
doubt  by  the  state,  must  be  so  strong  as 
to  exclude  any  reasonable  hypothesis  ot 
the  Innocence  of  the  prisoner. "  This,  sure- 
ly, was  as  favorable  to  the  prisoner  as  the 
law  permits, and  we  have  no  hesitation  In 
overruling  tbe  exception. 

Tbe  fifth  exception  is  also  without  mer- 
it. It  was  true,  as  stated  by  the  court, 
that  the  prisoner  had  offered  no  evidence 
to  contradict  tbe  testimony  ot  tbe  state's 
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witnesses.  This  was  but  the  statement  of 
a  (act.  and  was  relieved  of  anyposfiible 
prejudicial  effect  by  its  immediate  connec- 
tion with  the  remarks  that  "whether 
there  was  any  contradiction  between  any 
of  the  witnesses  in  the  case  is  a  question 
to  be  determined  by  the  Jury;  the  court 
cannot  express  any  opinion  upon  the  tes- 
timony. "  Neither  was  there  error  in  stat- 
ing that,  in  the  absence  of  testimony  to 
the  contrary,  every  witness  was  presumed 
to  be  of  good  character.  It  will  be  ob- 
served that  in  this  connection  the  Jnry 
were  told  tbat,althongh  a  witness  was  of 
good  character,  they  were  not  bound  to 
believe  him  U  bis  statements  were  nnwar* 
ranted,  etc. 

The  seventh  exception  "to  the  charge  as 
a  whole"  is  too  general  to  be  considered. 
State  v.  Nipper,  95  N.  C.  653,  and  McKln- 
non  V.  Morrison.  101  N.  C.  354, 10  B.  E. 
Bep.  513. 

The  eighth  exception :  While  we  donbt 
the  propriety  of  the  remark  of  the  court 
as  to  what  some  writers  had  said  about 
the  reliability  of  circunistantial  testimony, 
we  are  sure  that  the  jury  could  not  have 
understood  that  such  was  the  opinion  of 
his  honor  in  respect  to  this  case,  or  that 
they  were  to  be  influenced  by  it  in  the 
■lightest  degree.  This  very  clearly  appears 
from  the  immediately  succeeding  language. 
In  which  the  Jury  were  referred  to  a  former 
part  of  the  jharge  as  to  the  degree  of 
proof  requisite  to  a  conviction. 

The  ninth  and  tenth  exceptions  are  not 
sustained  by  the  record,  which  very  plain- 
ly falls  to  disclose  that  his  honor  charged 
"that,  where  a  witness'  character  is  not 
assailed,  he  is  to  be  believed. "  These  ex- 
ceptions are  also  overruled.  After  a  care- 
ful examination  of  the  whole  record,  we 
are  of  the  opinion  that  the  case  was  fairly 
tried,  and  that  there  Is  no  reason  why  the 
verdict  of  the  Jury  should  be  disturbed. 

There  is  no  error. 

(M  N.  c.  7»)  

State  v.  Austin  et  at. 

{auipreme  Court  aj  North  Carolina.   Hay  13, 
1891.) 

FOBiriCATIOK— BVIDINOK— TBIAU 

1.  On  Indictment  for  fornication  and  adultery 
it  is  competent  for  a  witness  to  testify  that  he 
met  the  male  defendant  going  tn  the  night-time 
towards  the  house  of  the  female  defendant;  that 
defendant  told  him  that  he  was  going  to  another 
place,  to  meet  a  certain  person;  tbat  defendant 
old  not  go  there,  and  afterwards  denied  having 
said  that  be  was  going. 

8.  Evidence  is  admissible  of  the  statement 
defendant  made  to  his  wife  in  regard  to  his 
whereabonts  on  that  night,  as  also  of  tiie  ques- 
tion by  the  wife  whiuh  called  forth  this  state- 
ment. 

8.  It  is  not  competent,  on  the  issue  of  defend- 
ant's charauter,  to  ask  a  witness  how  it  was 
nmiored  that  a  "hung  jury"  stood  on  a  former 
trial  of  the  indictment,  the  witness  having  testi- 
fied that  be  did  not  know  bow  they  stood. 

i.  It  is  not  error  to  refuse  to  Instruct  that 
the  Jury  must  acquit  if  they  do  not  believe  the 
witnesses  who  testified  that  they  saw  defendants 
in  the  act  of  sexual  interoourse,  where  there  is 
drcnnutaotial  evidence  tending  to  show  immoral 
iatiniacy. 

6.  Defendants  cannot  complain  of  the  recep- 
tioD  of  the  verdict  by  clerk  during  the  judge's 
absence  from  the  court-rooni,  where  they  failed 
to  object  at  the  time  to  its  being  so  received, 
though  tiiey  bad  opportunity  to  do  sa 


Appeal  from  criminal  court,  Mecklen- 
burg county:  Mkabks,  Judge. 

Biirwell  &  Walker,  Covington  A  Adama, 
and  J.  J.  VariDytor  appellants.  The  At- 
toraey  General,  for  the  State. 

Clahk,  J.  The  defendants  were  indict- 
ed for  fornication  and  adultery. 

Exception  1.  One  Helms,  a  witness  for 
the  state,  testlfle<l  that  be  met  the  male 
defendant  one  night  about  200  yards  from 
the  female  defendant's  house,  going  in  the 
direction  of  her  house,  and  defendant  told 
talm  he  was  going  to  Coleman  Stewart's, 
to  meet  Elliott,  (an  Alliance  lectnrer;) 
and  when  this  matter  was  tried  before  the 
Alliance  the  defendant  denied  telling  him 
so,  and  denied  meeting  him.  To  this  de- 
fendant objected.  There  was  evidence  by 
many  witnesses  of  the  defendant  Austin 
making  nocturnal  visits  to  the  female  de- 
fendant's house;  of  being  seen  intlie  room 
alone  with  her  at  night ;  of  going  into  her 
room,  the  light  being  put  out ;  arid  of  leav- 
ing his  horse  hitched  out  at  night,  and  go- 
ing with  bis  shoes  off  to  her  boose;  of 
walking  op  a  stream  to  conceal  his  tracks; 
of  being  seen  embracing  her,  and  the  like. 
The  evidence,  therefore,  of  his  being  seen 
near  her  house  after  dark,  going  in  that 
direction,  and  his  saying  he  was  going  to 
meet  an  Alliance  lecturer,  which  state- 
ment he  denied  on  the  Alliance  trial,  when 
It  was  shown  that  he  did  not  meet  the 
Alliance  lecturer  on  that  night,  and  also 
blsdenlal  of  meeting  the  witness,  was  com- 
petent, as  a  circumstance  tending  to  cor- 
roborate tbeother  evidence  of  bis  visits  by 
night  to  his  co-defendant.  "Every  cir- 
corostance  calculated  to  throw  llnhtoa 
the  alleged  crime  and  aid  the  jury  in  com- 
ing to  a  correct  conclusion  Is  competent." 
State  V.  Bishop,  98  N.  C.  778,  4  S.  E.  Rep. 
857,  and  cases  there  cited ;  State  v.  Christ- 
mas, 101  N.  C.  749,  8  S.  E.  Rep.  381. 

Exception  2.  The  same  witness  stated, 
the  defendants  objecting,  that  at  the  Alli- 
ance trial  (they  having  been  on  trial  be- 
fore the  local  Alliance  for  expulHlon  for 
this  offense)  the  defendant  Austin's  wife 
said  that  she  could  account  for  her  bos- 
band  except  that  night  Helms  said  he  had 
met  him;  that  her  husband  got  on  his 
horse  that  night,  and  rode  off,  saying  he 
was  going  to  Coleman  Stewart's,  and  the 
defendant  Austin  had  thereupon  replied 
that  he  did  tell  his  wife  so,  but,  after  rid- 
ing 100  yards,  he  tunied  and  rode  back, 
iwseen  by  any  one,  and  went  into  a  room, 
which  was  not  his  bedroom,  and  which 
he  was  not  in  the  habit  of  occupying,  and 
slept  till  nearly  daylight,  when  he  rode  off 
to  Coleman  Stewart's.  This  evidence  was 
competent  as  being  a  statement  made  by 
the  defendant  as  to  his  whereabouts  and 
doings,  there  being  evidence  that  he  did 
'not  get  to  Coleman  ^>tewart•B  till  next 
morning.  What  his  wife  said  was  com- 
petent from  having  been  made  in  his  pres- 
ence, and  from  being  replied  to  by  him, 
and  as  having  drawn  out  his  statement. 

Exception  3.  One  Winchester,  witness 
for  the  defense,  testified  that  the  charac- 
ter of  the  defendants  was  good.  On  cross- 
examination  he  was  aHl<ed  if  he  would  say 
that  the  character  of  the  defendants  was 
good  at  the  time,  notwithstanding  the 
Alliance  trial  and  the  "bung  jury"  at  the 
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trial  held  In  the  superior  court  of  Union 
county.and  the  witness  answered,  "Yes!" 
On  the  redirect  examination  the  defend- 
ants' counsel  asked  the  witness  if  he  knew 
of  bis  own  knowledge  how  the  "hung 
Jury" stood,  or  how  they  were  divided, 
and  he  answered,  "  No."  The  defendants* 
counsel  then  proposed  to  ask' the  witness 
how  the  current  report  or  the  general 
rumor  was  as  to  how  the  "hung  jury" 
was  divided.  On  objection  by  the  state 
the  question  was  ruled  out,  and  the  de- 
fendants excepted.  The  law  does  not 
countenance  or  permit  the  endless  ramifi- 
cation and  the  countless  collateral  issues 
which  such  a  course  of  examination  would 
Introduce.  It  was  held  Incompetent,  on  a 
question  as  to  character,  to  prove  a  gen- 
eral report  as  to  any  particular  act  done 
by  the  party  whose  character  was  being 
testified  to.  State  v.  Bnllard.100  N.C.486, 
6  S.  E.  Kep.  191.  It  was  therefore  cer- 
tainly Incompetent  to  show  in  what  de- 
gree certain  12  men  were  rumored  to  have 
differed  in  opinion  as  to  a  certain  act  al- 
leged to  have  been  done  by  the  defendants. 
It  was  only  competent  to  show  the  gen- 
eral reputation  for  character,  not  the  gen- 
eral reputation  as  to  any  particular  act, 
still  less  the  reputation  how  certain  men 
thought  as  to  the  truth  of  a  certain  alleged 
particular  act.  As  a  test  of  the  witness  it 
is  competent  to  ask  him  to  name  persons 
whom  he  has  heard  say  that  thecharacter 
of  the  person  in  question  was  good  or  bad. 
State  V.  Perkins,  60  N.  C.  126.  The  rule 
extends  no  further.  It  was  therefore  In- 
competent for  the  state  to  ask  the  ques- 
tion asto  the  "hung  jury."  The  defendant 
did  not  object  to  it.  He  should  have  done 
so,  or  have  asked  the  court  to  strike  it 
out.  It  was  no  correction  of  the  error  to 
extend  the  error  still  further  by  incompe- 
tent and  irrelevant  Intiuiries.  The  court 
at  least  gave  the  defendant  the  same 
amount  of  license  when  it  permitted  him 
to  show,  if  he  could,  if  the  witness  knew 
how  the  jury  stood.  It  appeared  that  be 
did  not,  and  the  court  properly  refused  to 
inquire  as  to  the  reputation  of  how  the 
jury  had  stood.  The  witness  was  one  out 
of  some  60  examined  in  this  case.  He  was 
testifying  as  to  the  good  character  of  the 
defendant,  and  the  investigation  as  to 
how  far  his  opinion  as  to  the  general 
character  of  the  defendants  should  be  dis- 
credited by  the  effect  which  would  prob- 
ably be  hud  on  the  public  mind  by  the  re- 
port as  to  bow  a  former  jury  had  divided 
In  opinion  as  to  an  act  of  the  defendant, 
(for  that  is  the  only  legal  bearing  and  rel- 
evancy of  the  testimony,)  when  he  bad 
stated  he  did  not  know  how  they  stood,  la 
too  remote  from  the  Issue,  which  was 
whether  the  defendants,  a  married  man 
and  a  widow,  had  lewdly  and  lasciviously 
bedded  and  cohabited  together.  In  no 
part  of  a  trial  at  nisi  prlua  Is  the  dispo- 
sition "to  run  rabbits"  more  strongly  de- 
veloped than  in  the  examination  of  char- 
acter witnesses.  The  courts  have  always 
repressed  it.  Its  Indulgence  beyond  the 
well-recognised  legal  limits  can  serve  no 
good  purpose.  It  would  serve  (If  not  re- 
pressed) to  open  old  scandals,  confuse  the 
jury  with  multiplicity  of  issues,  and  pro- 
long to  a  needless  and  expensive  length 
the  trial  of  causes  without  any  compensa- 


tion In  the  better  Investigation  of  tbe 
truth  as  to  the  real  issue  before  tbe  conrt 
and  jury.  It  is  better  super  stare  antJquas 
rlaa. 

Exception  4.  The  defendants  asked  the 
court  to  charge  that  the  only  direct  evi- 
dence of  criminal  Intimacy  between  the  de- 
fendants which  had  been  testified  In  this 
case  was  that  of  Bob  Marsh  and  Jolin 
Brooks,  and  if  the  Jury  should  not  believe 
this  evidence,  or  should  entertain  a  rea- 
sonable doubt  as  to  the  truth  thereof,  it 
would  be  their  duty  to  acquit.  These 
two  witnesses  had  testified  to  finding  the 
defendants  In  actual  sexual  intercourse. 
There  was  testimony  by  other  witnesses 
of  the  male  defendant  stealthily  visiting 
the  chamber  of  the  female  by  night,  and 
remaining  some  hours;  of  his  going  to  and 
coming  from  her  room  by  night  with  bis 
shoes  off;  of  being  in  a  room  alone  with 
her,  and  then  extinguishing  the  light,  and 
his  subsequently  being  discovered  in  the 
act  of  endeavoring  to  escape  from  the  room 
unpercelved;  of  their  riding  together  in  a 
buggy,  after  sundown;  of  his  kissing  her; 
and  much  other  evidence  tending  to  show 
an  Immoral  intimacy.  Tbe  instruction 
asked,  then-fore,  was  in  effect  that,  unless 
the  jury  believed  the  testimony  as  to  the 
defendants  being  seen  in  the  very  act,  it 
was  their  duty  to  acquit.  The  instruction 
was  propoily  reluscU.  State  v.  Poteet,  8 
Ired.  23;  State  v.  Eliason,  91  N.  C.  564. 
Besides,  tbe  Instruction,  If  given,  would 
have  been  a  clear  violation  of  the  statute 
forbidding  the  judge  toexpress  an  opinion 
upon  the  weight  of  the  testimony.  Code, 
§  413;  .Tackson  v.  Commissioners,  76  N.  C. 
2S2.  In  telling  the  jury  the  value  to  bo 
given  the  testimony  with  that  of  these 
two  witnesses  omitted  the  court  would 
necessarily  have  given  its  opinion  as  to 
the  weight  of  their  testimony,  and  so,  by 
varying  the  prayers  lor  Instructli.'ns  witli 
the  names  of  different  witnesses,  the  court, 
by  a  process  of  elimination,  might  becalled 
on  to  express  its  opinion  as  to  the  value 
to  be  given  to  tbe  testimony  of  each  and 
every  witness. 

Exception  5.  As  soon  as  the  jury  bad  re- 
tired after  receiving  the  charge  the  court 
instructed  the  clerk  from  the  bench  In  a 
clear  and  distinct  voice  to  receive  the  ver- 
dict, and  to  have  the  defendants  present. 
The  defendants'  counsel  had  then  left  the 
court-room,  and  defendants  had  no  knowl- 
edge of  and  did  not  consent  to  the  order. 
On  the  return  of  the  jury  the  clerk  received 
the  verdict,  both  defendants  being  present. 
The  defendants  afterwards  moved  for  a 
new  trial  and  in  arrest  of  judgment,  on 
the  ground  that  the  verdict  was  received 
In  tbe  absence  of  the  ju<ige  and  of  defend- 
ants' counsel,  and  in  tbe  recess  of  the 
court.  The  case  also  states  that  while  the 
Jury  were  considering  their  verdict  the 
judge  remarked,  In  the  presence  of  one  ol 
defendants' counsel,  that  he  had  instructed 
the  clerk  to  receive  the  verdict,  and  the 
counsel  made  no  response;  that,  as  the 
jury  came  Into  the  court-house,  the  clerk 
told  another  of  defendants'  counsel  that 
he  was  going  In  to  take  the  verdict;  that 
he  asked  If  the  judge  was  present,  and  the 
clerk  replied  that  he  was  not,  and  had  In- 
structed him  (the  clerk)  to  receive  the  ver- 
dict; that  tbe  counsel  then  did  aotgo  into 


Digitized  by 


Google 


S.C.) 


THOMAS  V.  HUNSUCKEB. 


the  coart-room,  bnt  went  to  the  solicitor, 
and  told  him  of  the  converBation;  that, 
in  reply  to  the  aolicitor's  inquiry  U  he 
would  consent  to  the  clerk's  receiving  the 
Terdict,  he  replied  that  he  would  not,  bnt 
before  the  solicitor  could  reach  the  coart- 
room  the  verdict  had  been  rendered.  The 
defendants  had  the  right  to  have  the  ver- 
dict rendered  In  the  presence  of  the  jud^e, 
and  It  is  best  that  it  should  always  be 
done.  But  it  is  certainly  competent,  ex- 
cept in  capital  cases,  for  it  to  bs  received 
by  the  clerk  if  no  objection  is  made,  and 
opportunity  is  given  the  defendant  to  ob- 
ject; "and  such  practice  is  very  common." 
Pkabbon,  C.  J.,  in  Houston  v.  Putts,  65  N. 
C.  41.  Indt-ed,  in  all  cases  not  capital,  the 
defendant  may  even  waive  his  own  rlKbt 
to  be  present,  either  expressly  (State  v. 
Epps.  76  N.  C.  55)  or  by  voluntarily  with- 
drawing himself  from  the  Jurisdiction  of 
the  court,  (State  v.  Kelly,  97  N.  C.  404,  2 
S.  E.  Rep.  185;  State  T.Jacobs,  107  N.C. 
772, 11  S.  E.  Bep.  962,)  though  his  counsel 
cannot  waive  it  for  him,  (State  v.  Jenkins, 
84  N.  C.  812.)  In  the  present  instance  the 
defendants  were  both  present  in  the  court- 
room when  the  verdict  was  rendered,  and 
made  no  objection  to  the  absence  of  the 
Judge  or  of  their  counsel.  Had  they  done 
BO,  donbtless  the  judge  and  counsel  would 
have  been  sent  for;  or,  it  that  had  been 
refused,  the  defendants  could  have  then 
presented  the  matter  as  groand  for  new 
trial  to  the  court  below,  and,  if  refused, 
have  appealed.  It  is  true  the  case  states 
that  the  defendants  did  not  expressly  con- 
sent to  the  verdict  beine  received  in  the 
judge's  absence,  but  they  permitted  it  to 
be  received  in  his  absence  without  objec- 
tion. 'Tbey  were  presumably  in  the  court- 
room when,  on  the  retirement  of  the  jury, 
the  Jodfce  instructed  the  clerk  to  receive 
the  verdict,  and  made  no  objection ;  and 
tiie  Jadge  told  one  of  the  counsel  person- 
ally of  RQch  instruction,  and  received  no 
indication  of  objection.  The  clerk,  before 
receivloK  the  verdict,  told  the  other  coun- 
sel that  be  was  then  on  his  way  to  do  so, 
and  received  no  objection,  though  an  ob- 
jection then  from  the  counsel  or  from  the 
defendants  would  have  doubtless  caused 
the  judge  to  be  sent  for.  It  is  true  conn- 
nA  afterwards  told  thesolicitor  he  did  not 
consent,  but  too  late  to  stop  the  rendition 
of  the  verdict.  If  he  wished  the  judge  to 
be  sent  for,  why  did  he  not  make  that 
stateraent  to  the  clerk?  It  is  not  sug- 
gested that  the  defendants  were  prejudiced 
in  any  way  by  the  Judge's  absence.  If 
there  was  any  evidence  indicating  that 
tbey  bad  been,  we  are  sure  tlietr  able  and 
astute  connsel  would  have  pointed  it  out, 
and  the  just  judge  who  tried  the  cause 
would  bavepromptlyset  the  verdict  aside. 
The  motion  seems  rather  based  upon  a  dis- 
like to  the  tenor  of  the  verdict  itself  and  a 
desire  to  be  relieved  from  it  than  upon  any 
grievance  snstained  by  the  manner  of  its 
rendition  The  presence  of  counsel  at  tno 
rendition  of  the  verdict  has  never  been  held 
essential  to  Its  validity.  State  v.  Jones, 
91  N.  C.  654.  Besides,  counsel  had  notice 
that  the  clerk  was  about  to  receive  the 
verdict,  and  did  not  go  in  the  court-room, 
nor  did  he  object  to  the  absence  of  the 
jndtte,  as  he  might  then  have  done  bad  he 
efaosen  to  do  so.    No  error. 
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{Supreme  Court  of  North  Carolina.    Hay  19, 
1891.) 

Ajxctmekt— DKrENSES— TiTLB  IN  Tbibd  Pbrsoks 
— SesBiFr's  Dbbd. 

1.  In  ejectment,  since  the  plaintift  must  re- 
cover on  the  strength  of  his  own  title,  defendant 
may  show  that  the  title  to  the  land  passed  from 
plaintiff  by  a  sheriff's  deed  to  a  third  person, 
without  oonneuling  himself  with  the  title  of  such 
person. 

SS.  A  judgment  rendered  by  a  court  of  compe- 
tent jurisdiction,  and  a  sale  under  execution 
thereon,  are  not  void  on  the  ground  that  when 
the  Judgment  was  rendered  and  sale  made  de- 
fendant was  insane;  and  cannot  be  collaterally 
attacked  in  ejectment  by  defendant,  where  the 
sheriff's  deed  is  introduced  to  show  that  plaintiff 
in  ejectment  has  no  title. 

Appeal  from  superlorcourt,  Clay  county; 
E.  T.  BoYKiN.  Judge. 

J.  W.  Cooper  and  T.  F.  Davidson,  for 
appellant.  Batchelor  <&  Devereux  and  E. 
C.  Smith,  for  appellee. 

Shbprbro.J.  We  think  there  was  error  in 
refusing  to  give  the  fourth  instructiou, 
on  the  ground  that  the  defendant  could 
not  show  title  out  of  the  plaintiff  without 
connecting  himself  with  such  outstanding 
title.  This  is  a  correct  principle  of  law, 
but  Is  applicable  only  where  the  defendant 
seeks  to  attack  a  title  under  which  both 
himself  and  the  plaintiff  claim.  Love  v. 
Gates,  3  Dev.  &  B,  S&l;  Gilliam  v.  Bird,  8 
Ired.  280:  Christenbury  v.  King.  85  N.C. 
230;  Ryan  v.  Martin,  91  N.  C.  464.  It  is 
true  that  in  our  case  both  parties  claim 
under  Klllian.  but  the  defendant,  under 
the  instruction  asked,  does  not  propose  to 
impeach  KilUan's  title,  but  contends  that, 
although  the  plaintiff  may  have  derived 
title  from  him,  it  has  been  divested  by  sale 
under  execution,  and  therefore  he  Is  not 
entitled  to  recover.  In  ejectment  the  plain- 
tiff must  recover  upon  the  strength  of  his 
own  title,  and  It  Is  always  competent  for 
the  defendant  to  show  title  out  of  him 
where  this  can  be  done  without  encoun- 
tering the  rule  of  practice  commonly  called 
estoppel.  Clegg  v.  Fields,  7  Jones,  (N.  C.) 
37.  Even  bad  the  defendant  entered  as  the 
tenant  of  theplaintlff,  hecould  haveshown 
that  the  title  of  the  latter  had  been  dlveet- 
ed  bya  sale  under  execution,  and  thus  have 
resisted  a  recovery.  Lancashire  v.  Mason, 
76  N.C.  455.  ^/brt/orf,cnnthiH  be  done  where 
no  such  relation  exists.  It  is  urged,  how- 
ever, that  the  error  is  harmless,  because 
there  appears  to  have  been  no  testimony 
identifying  the  land  in  question  with  that 
described  in  the  sheriff's  deed.  The  case 
stateH  that  the  defendant  offered  no  such 
testimony,  but  as  it  does  not  purport  to 
set  out  the  evidence  in  full,  and  as  the  rul- 
ing of  his  honor  seems  to  assume  the  ex- 
istence of  such  testimony,  (possibly  dis- 
closed by  the  plaintiff's  witnesses.)  we  do 
not  feel  warranted  In  saying  that  the 
error  was  not  prejudicial  to  the  defendant; 
and  especially  is  this  so  when  the  point 
does  not  seem  to  have  been  made  upon 
the  trial  below.  It  is  further  contended 
that  the  sheriff's  deed  is  void  because  of 
the  insanity  of  the  plaintiff  when  the  Judg- 
ment was  rendered,  and  at  the  time  of  the 
sale  under  execution.  The  authorities 
seem  to  be  in  entire  accord  in  holding  that 


Digitized  by 


Google 


SOUTHEASTEBN  REPOKTEE,  VOL,  18. 


(N.  0. 


such  a  Jodgmentla  voidable  only.  1  Black, 
Judfcm-  §  205;  Freem.  Judgm.  142:  Freem. 
Ex'na,  §  22.  See,  also.  Wood  v.  Wateon, 
107  N.  C.  62. 12  S.  E.  Rep.  49.  It  is  also 
well  settled  that  "whatever  irregalarlty 
there  may  be  lu  a  Jjidgment,  if  it  be  an 
act  of  a  court  ot  competent  Jurisdiction, 
unreversed,  and  in  force  when  a  sale  is 
made  by  execution  under  it,  the  purchas- 
er at  such  sale  la  safe,  oven  though  the 
judgment  be  subsequently  reversed  or  set 
aside.  The  same  principle  applies  to  an 
error  in  the  execution,  the  regularity  ot 
which  cannot  be  questioned  In  an  action 
against  a  purchaser  at  a  sheriff's  sale." 
See  cases  in  Battle,  Dig.  559,  and  6  Sey- 
mour, Dig.  264,  and  7  Seymour,  Uig.  279. 
It  is  true  that,  where  the  plaintiff  in  the 
]ndgnient  is  the  purchaser,  the  sale  may  be 
set  aside  on  the  ground  of  Irregularity, 
bat,  unless  this  is  done,  the  title  passes, 
and  cannot  beattacked collaterally.  Ben- 
nere  v.  Rbtnehart,  107  N.  C.  705,  12  S.  E. 
Rep.  466.  For  these  reasons  we  think  that 
thare  should  be  a  new  trial. 

(108  N.  C.  4S9)  

BiTROWTN  v.  Bat.i.  et  a.1. 

(Su/prtme  Court  cf  North  Carolliia.    May  19, 
1891.) 

AonoN  BX  DsLtCTO  —  DiscnABoa  vbom  Akbut 

CBDIB  iKSOLVEin  DeBTOB'B  ACT. 

Code  N.  C.  {{  2942-2981,  enUtlod  "Insolv- 
ent Debtors,"  provides  that  every  insolvent 
debtor  may.  In  a  manner  prescribed,  assign  his 
estate  for  the  benefit  of  orediton,  and  be  there- 
after exempt  from  arrest  or  imprisonment  for 
previously  contracted  debts,  sad  prescribes  (sec- 
tion 89B2)  ttiat  "every  person  takien  or  cbarged 
on  auy  order  of  arrest  for  default  of  bail,  or  on 
surrender  of  bail  in  any  action,"  and  "every 
person  taken  or  cliarged  in  execution  of  arrest 
for  any  debt  or  damages  rendered  in  any  action 
whatever,"  shall  be  entitled  to  the  benefit  of  the 
law.  Held  that,  though  the  statute  In.  terms  re- 
fers only  to  "debtors  and  creditors, "  a  non-reei- 
dent  under  arrest  In  an  action  for  a  tort  is  enti- 
tled, before  judgment,  to  his  discharge  on  sur- 
rendering bis  proper^  in  the  manner  prescribed. 
Davis  and  Avsbt,  JJT.,  dissenting. 

Appeal  from  an  order  made  by  Whita- 
EER,  J.,  In  an  action  pending  In  Vance  su- 
perior court.  Theplalntlff  brought  hlsac- 
Hon  against  the  defendants,  who  are  non- 
rrsldents  of  this  state,  to  recover  damages 
for  an  alleged  injury  to  his  person  done 
and  procured  to  be  done  by  them.  In  the 
course  of  the  action  he  obtained  an  order 
for  their  arrest,  and  they  were  duly  arrest- 
ed, and,  failing  to  give  ball  as  allowed  by 
law,  they  are  held  in  the  common  Jail  of 
the  connty  of  Vance,  in  which  county  the 
action  was  brought.  The  defendants  filed 
their  petition,  therein  alleging  the  materi- 
al facts  in  the  superior  court  of  said  conn- 
ty, in  which  the  action  mentioned  is  pend- 
ing, praying  that  they  may  be  allowed  the 
benefit  of  the  statute  (Ck)de,  c.  27)  entitled 
"Insolvent  Debtors."  The  plaintiff  op- 
poses the  application  ot  the  defendants ; 
denlesthat  they  are  insolvent ;  und  Insists 
that,  inasmuch  as  It  appears  that  tliey  are 
non-residents  of  this  state,  and  the  cause 
of  action  on  account  whereof  they  are  ar- 
rested and  held  is  a  tort.tlie.v  are  not  enti- 
tled to  the  benefits  of  the  statute  they  In- 
voke. The  conrt  gave  Judgment  denying 
the  application  of  the  defendants  to  be  dis- 
charged from  cnstody,  and  they  appealed 
to  tills  conrt. 


T.  T.  Hteks  and  PHtmtm  Ji  8b aw,  for 
appellants.  W.  B.  Cbeek,  A.  C.  Zolltcotter 
and  T^'.  B.  Henry ,  for  appellee. 

McRRiMON,  C.  J.,  (after  stating  the  facta 
aaabove.)  Theconstitotlon  (artlclel, $16) 
provides  that  "there  shall  be  no  Imprison- 
ment for  debt  In  this  state  except  lu  cases 
of  fraud. "  The  legislature,  observing  this 
provision,  has  provided  by  statute  (Code, 
I  291)  that  In  civil  actions  founded  upon 
particular  causes  of  action  specified  thede^ 
fendant  may,  under  an  order  of  arrest  duly 
obtained,  be  arrested  and  held  In  custody, 
unless  he  shall,  as  he  may  do  In  the  way 
prescribed,  give  bail  "bycausing  a  written 
undertakiug,  payable  to  the  plaintiff,  to 
be  executed  by  sufficient  surety,  to  the 
effect  that  the  defendant  shall  at  all  times 
render  himself  amenable  to  the  process  ot 
the  conrt  during  the  pendency  of  the  ac- 
tion, and  to  Bucb  as  may  be  issued  to  en- 
force the  Judgment  therein;"  and  he  may 
likewise  be  arrested  In  execation  npon  a 
jadgment  in  the  cases  specified,  as  pre- 
scribed by  the  statute,  (Id.  SS  442,  447,  448, 
par.  8;)  otherwise  parties  In  civil  actions 
cannot  be  arrested  unless  tor  contempt. 
But  another  statute,  entitled  "Insolvent 
Debtors,"  (Id.  §§2942-2981,)  provides  gen- 
erally that  every  Insolvent  debtor  may  in 
the  way  prescribed  "assign"— iiurrender— 
his  estate  tor  the  benefit  of  all  bis  credit- 
ors, and  that  his  person  may  thereafter  be 
exempt  from  arrest  or  Imprisonment  on 
account  ot  any  judgment  previously  ren- 
dered, or  of  any  debts  previously  con- 
tracted. It  would  seem  that  this  statote 
is  unnecessary  as  to  honest  debtors,  be- 
cause the  coiiatitutionai  provision  above 
recited  relieves  such  debtors  from  impris- 
onment. Such  surrender  otbis  property 
by  an  insolvent  debtor  tor  the  benefit  ot 
his  creditors,  as  to  debts  and  Judgments 
existing  before  snch  surrender,  would  te- 
lieve  bini  from  possible  future  annoyance 
and  arrest  on  account  of  snch  debts,  al- 
tbongh  property  lie  might  thereafter  ac- 
quire might  be  liable  to  levy  and  sale  to 
pay  the  same  in  proper  cases.  But  the 
benefits  of  this  chapter  are  not  confined 
to  simply  Insolvent  debtors,  so  designat- 
ed. Such  benefits  are  extended  to  other 
classes  ot  persons  held  in  arrest  in  civil  ac- 
tions. The  statute  cited  (Id.  (  2951)  pre- 
scribes that  "the  following  persons  are 
entitled  to  the  benefits  ot  this  chapter: 
(1 )  Every  person  taken  or  charged  on  any 
order  of  arrest  tor  default  of  ball,  or  on 
surrender  of  bail  in  any  action ;  (2)  every 
person  taken  or  charged  In  execution  of 
arrest  for  any  debt  or  damages  rendered 
in  any  action  whatever. "  It  is  to  be  ob- 
served that  this  provision  enlarges  the 
general  purpose  of  the  statute  by  extend- 
ing thesnme  to  the  classes  ot  persons  spec- 
ified: First,  to  "every  person  taken  or 
charged  [not  yet  arrested]  on  any  order 
of  arrest  for  default  of  ball ;"  aecoudty,  to 
every  person  whoHe  bail  has  surrendered 
him  as  allowed  by  the  statute;  thirdly, 
to  "every  person  taken  or  charged  [bnt 
not  yet  taken]  in  execation  ot  arrest  for 
any  debt  or  damages  rendered  In  any  ac- 
tion whatever," — as  allowed  by  the  stat- 
ute. Id.  §§  442,  447,  448.  par.  8.  The  terms 
"all  of  them"  thus  extending  the  par- 
pose  ot  the  statute,  are  as   broud  and 
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•weeplnK  as  they  well  can  be.  They  do 
not,  In  any  view  of  them,  hb  to  the  pur- 
pose  Intended,  imply  limitation  or  dis- 
erimlna  t*on.  They  plainly  embrace  "  every 
pemoD "  tnken  or  charged  to  be  arrested 
by  Tlrtne  of  "any  order  of  arreet.'not 
apeclaliy  lor  a  tort,  or  for  frand,  or  other 
particular  canee  of  action  as  to  wbicb  a 
person  may  be  arrested,  bat  for  any 
caoBe  of  action,  no  matter  what  may  be 
its  nature,  if  the  person  Is  arrested  In  a 
ease  whorein  he  may  lawfully  be  so.  They 
in  plain,  strong  terms  embrace  any  such 
arrest  made  or  ordered  to  be  made  In  any 
action  whatever;  that  Is,  any  action  In 
which  a  person — a  party— may  be  so  ar- 
rested. There  is  a  total  absence  of  words 
or  phraseology  of  limitation  or  discrimi- 
nation In  the  section  of  the  statute  Just 
recited,  or  In  the  statute,  or  elsewhere,  that 
confines  its  benefits  to  persons  so  arrested 
or  to  be  arrested  as  fraudulent  debtors. 
Nor  is  there  anything  in  the  nature  or 
porpoae  of  the  statute  that  reasonably, 
moch  lees  necessarily,  implies  such  llmita- 
tioD.  Its  general  purpose  is  to  relieve  hon- 
est insolvent  debtors  from  arrest  ou  ac- 
eoont  of  debts  and  Judgments  against  tbero 
existing  at  and  before  the  time  they  make 
asorrenderof  their  property  as  prescribed. 
The  purpose  of  the  particular  section  of 
tbe  statute  under  consideration  Is  to  re- 
Uere  a  party  to  an  action  arrested  or  pres- 
ently subject  to  arrest,  or  "In  execution 
of  arrest  for  any  debt  or  damages  ren- 
dered in  any  action  whatever,"  upon  a 
tarrender  of  bis  property  in  the  way  pre- 
aeribed.  In  such  case  tbe  party  arrested 
and  so  seeking  r^Ief  must  notify  tbe  cred- 
itors or  plaintiff  at  whose  suit  heisarrest- 
ed,  but  be  may  or  may  not  notify  other 
creditors  of  bis  application  to  surrender 
his  property  and  be  discharged  from  ar- 
tcat,  and  only  such  creditors  as  may  be  so 
notified  will  be  affected  by  his  discharge. 
Id.  S  '£)&!>.  Tbe  principal  relief  sought  in 
Hoeh  case  by  the  party  arrested  is  to  be 
discharged  from  arrest  in  the  action 
brooght  by  tho  creditor  at  whose  in- 
itance  he  was  arrested;  and  he  Is  entitled 
to  such  discharge  upon  the  honest  sur- 
render of  his  property  in  the  way  pre- 
serlbed.  whether  the  cause  of  action  on  ac- 
eoDDt  of  which  he  was  arrested  was  a 
IraDdnlent  debt  or  a  tort  or  of  other  nat- 
are  as  to  which  he  might  be  arrested. 
Tbe  statate  (Id.  §  2952)  so  expressly  pro- 
vides. It  In  broadest  terms  embraces 
'every  person '  taken  or  charged  as  In  tbe 
preceding  section  [that  above  recited] 
specified  * 

It  is  insisted,  however,  that  tbe  several 
sections  of  the  statute  pertinent  to  that 
(section  29ol)above recited montionand re- 
fer in  terms  only  to  debtors  and  creditors, 
and  do  not  in  like  express  terms  mention 
or  refer  to  persons  arrested  or  to  be  ar- 
rested for  causes  of  action  other  than  a 
traadnlent  debt,  and  therefore  persons  ar- 
rested or  to  be  arrested  for  such  other 
caoses  of  action  are  not  entitled  to  the 
boieflts  of  this  statute.  Tbe  terms  "  debt- 
or and  creditor"  are  employed  generally 
in  varying  connections  thuughout  the 
statute  to  designate  the  classes  of  persons 
to  tw  affected  by  It,  end  such  terms  are 
not  modified  so  as  to  make  them  perU- 
DeoUy  and  espreaaly  opplicubletu  persoos 


arrested  seeking  benefit  of  the  statute.  It 
seems  thnt  the  legislature.  In  enlarging 
and  extending  the  purpose  of  the  statute 
so.as  to  embrace  all  persons  arrestp^l  and, 
to  be  arrested  in  civil  actions,  probably 
by  inadvertence  failed  to  use  the  must  ap- 
propriate terms  to  effectuate  and  harmon- 
ize tbe  details  of  Its  purpose;  but  such 
failure,  and -the  use  of  the  not  very  precise 
words  "debtor  and  creditor,"  In  matters 
of  detail,  caiinot  be  allowed  to  modify 
and  abridge  by  mere  Implication  the 
meaning  and  application  of  the  plain, 
strong,  and  comprehensive  words  and 
phraseology  employed  in  the  section  ex- 
tending the  benefit  of  the  stntute  to  all 
persons  so  arrested.  As  we  have  said, 
such  purpose  appears  clearly  by  explicit 
and  the  most  comprehensive  terms;  and, 
moreover,  it  appears  from  the  nature  of 
the  matter.  Why  should  a  person  guilty 
of  fraud  In  contracting  a  debt  on  which 
an  action  is  founded,  when  he  shall  be  ar- 
rested on  that  account,  as  be  may  be.  have 
the  benefit  of  the  statute  under  considera- 
tion, and  another  pemon  arrested  In  an 
action  brought  to  recover  damages  for  an 
injury  to  person  or  character,  or  for  in- 
juring or  for  wrongfully  taking,  detain- 
ing, or  converting  property,  not  have 
the  like  benefit?  Can  any  Just  or  even 
plausible  reason  be  suggested  for  such 
distinction?  CHearly  the  legislature  had 
no  intention  to  exclude  any  person  arrest- 
ed in  a  civil  action  for  any  of  the  causes 
specified  In  the  statute  (Code,  $  291)  from 
such  benefit.  None  appears  from  Its  terms 
or  by  reasonable  inference  or  Implication. 
The  terms  "debtor  and  creditor,"  em- 
ployed generally  and  without  precision  in 
the'etntnte  as  to  persons  arrested  in  civil 
actions,  must  be  taken  as  meaning  and 
applying  to  the  plaintiff  and  defendant  in 
the  action  in  which  the  defendant  shall 
be  so  arrested.  They  Imply  the  plaintiff's 
claiming  and  suing  for  damages  for  which 
the  defendant  is  liable  to  him.  Such  Inter- 
pretation is  allowable  and  reasonable 
with  a  view  to  effectuate  the  Intention  of 
the  statute  as  to  persons  so  arrested. 
When  and  as  soon  as  the  plaintiff  obtains 
Judgment  for  damag:eB  In  such  case  be  at 
once  becomes  a  Judgment  creditor  of  tbe 
defendant,  and  then  he  comes  within  tbe 
words  of  the  section  of  the  statute  recited 
above.  The  second  clausethereof  express- 
ly embraces  "every  person  taken  or 
charged  In  execution  of  arrest  for  any 
debt  or  damages  rendered  in  any  action 
whatever."  Thus  persons  "In  execution 
of  arrest"for  fraudulent  debts  (they  could 
not  be  arrested  for  or  on  account  of  hon- 
est debts)  and  for  "damages  rendered  In 
any  action  whatever"  are  expressly  put 
on  the  same  footing.  It  Is  further  said 
that  the  plaintiff  In  an  action  for  Injury 
to  the  person,  before  trial,  has  no  debt, 
and  may  never  obtain  Judgment;  and  it 
Is  asked  to  what  end  shall  the  defendant 
arrested  In  such  action  surrender  his 
property,  as  contemplated  by  the  statute, 
and  be  discharged;  and  how  shall  his 
property  so  surrendered,  or  the  proceeds 
of  the  sale  thereof  by  the  trustee,  be  dis- 
tributed a6  between  the  plaintiff  (who  has 
no  d^bt  or  Judgment)  and  other  cred- 
itors of  tbe  defendant?  It  is  hence  insist- 
ed that  tbe  dtiendaut  la  not  eutitled  to 


Digitized  by 


Goog\(^ 


224 


SOUTHEASTERN  BEPOKTEE,  Voi-  IS. 


(N.a 


the  benefit  of  the  statute.  In  «uch  case 
the  statute  contemplates  that  the  defend- 
ant may  surrender  his  property  and  be 
discharged,  and  thus  he  may  have  benefit 
ol  the  principal  object  to  be  attained.  His 
property  bo  surrendered  will  pass  to  a 
trustee,  to  be  appointed  as  preHcrlbed  by 
the  statute.  (Code,  §§  2957,  2977-2981.)  to 
be  applied  for  the  benefit  ot  his  creditors, 
including  the  plaintlB  In  the  action,  when 
he  shall  obtain  judgment.  The  distribu- 
tion of  the  assets  ot  the  defendant  may,  if 
need  be.  be  stayed  until  the  plaintiff's  ac- 
tion shall  be  tried.  It  be  shall  obtain 
judgment  he  will  share  in  the  distribution 
ot  the  assets;  if  he  shall  not.  then  the  as- 
sets will  be  distributed  to  the  defendant's 
creditors;  and,  if  there  be  any  surplus, 
the  same  will  be  returned  to  blm.  The 
statute  so  intends.  The  difficulty  and  ob- 
jection suggested  are  no  greater  or  other- 
wise substantially  than  they  would  have 
been  if  the  cause  of  action  sued  upon  had 
been  a  fraudulent  debt  contracted  by  the 
defendant.  Indeed,  in  any  ease  or  pro- 
ceeding involving  a  distribution  ot  the  as- 
sets of  an  insolvent  debtor  the  distribu- 
tion might  be  stayed  until  a  disputed 
claim  could  be  litigated  and  determined. 
Besides,  provisions  of  a  statute  affecting 
its  details,  not  altogether  practicable,  but 
not  essential  to  its  effectiveness,  and  the 
absence  of  like  provlHlons,  will  not  be  al- 
lowed to  defeat  or  abridge  its  purpose 
clearly  appearing.  It  Is  the  duty  of  the 
court  to  give  It  full  effect  if  this  be  at  all 
practicable,  and  to  that  end  to  Interpret 
its  terms  and  phraseology  in  the  light  ot 
and  with  a  view  to  its  purpose.  We  think 
it  clear  that  the  provisions  of  the  statute 
nuderconsideration  extend  to  and  embrace 
every  person  arrested  or  to  be  arrested 
In  H  civil  action  on  account  ot  any  cause  of 
action  8pecifled  in  the  statute.  Id.  §  291. 
If  the  contention  of  the  plaintiff  should  be 
allowed  to  prevail,  no  person  arrested 
before  Judgment  in  the  action  conld  have 
benefit  of  the  statute,  unless  he  should  be 
arrested  on  account  of  a  fraudulent  debt. 
It  the  purpose  had  been  to  so  limit  its  ap- 
plication it  wonld  have  so  declared.  It 
certainly  would  not  have  employed  such 
explicit  and  comprehensive  terms  to  ex- 
press its  narrow  and  exclusive  meaning. 

Nor  are  the  benefits  ot  the  statute  con- 
fined to  residents  of  thisstate.  Therelsno 
provision  in  it  or  any  other  statute  with- 
in our  knowledge  that  in  terms  or  by  rea- 
sonable implication  declares  that  a  non- 
resident shall  not  be  discharged  from 
arrest  In  acivll  action  if  he  makes  the  com- 
plete surrender  of  his  estate  as  prescribed. 
The  defendants,  being  non-residents,  are 
not  entitled  to  homestead  and  personal 
property  exemptions.  Such  exemptions  are 
allowed  oniy  in  favor  ot  persons  having 
residence  In  this  state.  Baker  v.  Legget, 
98  N.  C.  304,  4  S.  E.  Rep.  87;  Finley  v. 
Saunders.  98  N.  C.  462.  4  S.  E.  Rep.  516. 
Nor  are  they  entitled  to  such  exemptions 
here  under  any  statuteof  the  state  ot  Geor- 
gia, they  being  citizens  of  that  state.  Such 
statute  could  not  secure  to  them  in  this 
state  exemptions  of  property  against  the 
rights  of  creditors  here.  In  some  respects 
the  courts  of  this  state,  upon  p<-inciples  ot 
comity,  will  administer  the  laws  of  anoth- 
er state  la  the  distribution  ot  the  proper- 


ty of  deceased  persons  who  were  citizens 
ot  the  latter  state,  but  they  will  doso sub- 
ject to  the  rights  of  citizens  of  this  state. 
Medley  v.  Dunlap,  90  N.  C.527;  Simi)son  v. 
Cnreton,  97  N.  C.  112,  2  S.  E.  Rep. 668.  The 
defendants  are  entitled  to  be  discharged 
from  arrest  when  they  make  surrender  ot 
their  property,  as  specified  in  their  respect- 
ive accounts  of  the  same.  To  the  end  the 
same  may  be  received  and  disposed  of  ac- 
cording to  law  the  court  should  appoin'>' 
a  trustee  tor  that  purpose,  as  prescribed 
by  the  statute.  Code.  §§  2957,  2977-2980. 
No  barm  can  come  from  the  construction 
we  hare  giveu  the  statute,  because  it  Is  al- 
ways in  the  power  of  the  plaintiff  to  sug- 
gest fraud,  and  have  an  issue  submitted 
and  defendant  held  (in  default  of  bail)  till 
it  is  found  that  a  full  disclosure  has  been 
made.  There  is  error.  The  defendants 
are  entitled  to  make  surrender  ot  their 
property  and  be  discharged  from  arrest 
according  to  law.  To  that  end  let  this 
opinion  be  certified  to  the  superior  court. 
It  is  so  ordered. 

Davis,  J.,  (dissenting.)  I  cannot  concur 
In  the  opinion  that  the  detnndants  are  en- 
titled before  judgment  rendered  to  the  ben- 
efit ot  chapter  27  of  the  Code.  It  is  mani- 
fest, and  I  suppose  will  be  conceded,  that 
the  relation  of  creditor  and  debtor  cannot 
exist,  if  ever,  till  "after  judgment,"  when. 
If  the  plaintiff  shall  recover  damages,  be 
will  become  "a  judgment  creditor,"  and 
the  defendants  will  become  "judgment 
debtors. "  I  think  chapter  27  ot  the  Code 
can  only  apply  when  the  relation  ot  cred- 
itor and  debtor  exists  by  reason  ot  a  con- 
tract, express  or  implied,  or  when  the  rela- 
tion is  established  by  a  "judgment  ren- 
dered"  tor  the  recovery  of  unliquidated 
damages,  or  in  an  action  ex  delicto,  I 
think  this  plainly  appears  from  the  title 
otthe  original  act  (Acts  186H-69.C.162)  and 
the  context  of  the  act.  This  coort  can 
only  construe  and  declare  the  law.  It 
cannot  make  law,  and,  if  section  2951  of 
the  Code  is  to  receive  the  broad  construc- 
tion given  to  it  without  reference  to  the 
context  or  subject-matter  ot  the  chapter, 
then  it  must  apply  to  any  action  whatever, 
and  the  person  under  arrest,  whether  debt- 
or, tort-feasor,  or  criminal,  is  entitled  to 
discharge,  for  there  is  nothing  but  tbecon- 
text  and  subject-matter  that  restricts  the 
section  to  civil  actions,  and  these  plainly 
restrict  it  to  insolvents  against  wbona 
there  is  a  "previously"  rendered  "judg- 
ment" or  a  "previously  contracted  debt," 
No  one  would  Insist  that  a  person  under 
arrest  In  a  criminal  action  would  be  enti- 
tled to  the  benefit  of  the  act,  and  yet  It 
seems  to  me  this  would  be  no  more  in  con- 
flict with  the  chapter  relating  to  crimes 
than  witb  the  chapter  on  arrest  and  bail. 
I  think  it  is  Inconsistent  with  either. 
When  any  unadjudicnted  claim,  whether 
ex  contractu  or  ex  delicto,  becomes  a  debt 
by  the  ascertainment  and  judgment  .of 
court,  the  relation  of  creditor  and  debtor 
is  established,  and  the  debtorts  entitled  to 
the  benefit  of  the  act.  Section  'J952  pro- 
vides only  for  the  discharge  upon  compli- 
ance with  chapter  27  ot  the  Code;  and 
without  enumerating  the  provisions  to  be 
compiled  with,  there  is  not  one  of  them 
that  is  not  predicated  upon  a  previously 
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contracted  debt  or  a  previously  rendered 
jnilicnient.  It  these  defendants  bad  been 
arrested  at  the  suit  of  some  creditor,  (the 
plaintiff  cannot  be  a  creditor  until  and  uu  - 
less  he  beconres  each  by  iudgment  yet  to 
be  rendered,)  there  can  novrbere  be  found 
in  the  statute  a  provision  by  which  they 
CMn  notify  the  plaintiff  In  tills  action,  or 
any  one  else  against  whom  they  may  have 
committed  a  tort,  and  obtain  their  dls- 
cbaree  as  agrainst  the  claim  for  damages 
^vllieb  the  person  wronged  may  have  till 
aftHr  judgment  rendered.  It  is  well  set- 
tled that  the  constitutional  provision  pro- 
hibiting imprisonment  for  debt  except  for 
fraud  has  no  application  to  actions  for 
torts.  Long  v.  McLean,  88  N.  C.  3,  and 
cases  cited;  Kinney  v.  Laughenour,  97N.C. 
326,  2  S.  E.  Rep.  4a,  ahd  cases  cited.  If  a 
person  arrested  upon  a  charge  of  fraud  is 
not  entitled  to  discharge  before  trial,  why 
Btaoald  one  arrested  for  tort  besoen  titled? 
Before  au  order  of  arrest  can.  be  made  the 
plaintiff  is  required  to  give  bond,  with  se- 
cnrity.  for  the  protection  of  the  defend- 
ant, and  upon  which  he  may  have  redress 
if  it  shall  bo  found  by  the  judgment  that 
the  plaintiff  is  not  entitled  to  recover. 
Would  the  condition  of  this  bond  be  can- 
celed by  the  discharge  of  the  defendant  be- 
fore judgment?  I  think  not;  and,  if  the 
defendant  is  held  to  bail  for  a  tort,  I  think 
he  can  only  be  discharged  before  judgmeut 
by  complying  with  section  29Sof  the  Code, 
as  a  criminal  punislied  by  fine  and  costs 
can  only  be  discharged  after  judgment  for 
fine  and  costs. 

Section  2951  is  the  only  section  relied  on 
for  the  discharge  of  the  defendants.    That 
section    declares   what  "persons  shall   be 
entitled  to  the  benefit  of  this  chapter." 
The  first  section  of  the  chapter   (section 
2942  of  the  Code)  provides  that  the  insolv- 
ent may  file  bia    petition,  etc.,  praying 
that  bis  estate  may  be  asxigned  for  the 
benefit  of  all  his  creditors,  and  "that  his 
person  may  thereafter  be  exempt  from  ar- 
rest or  imprisonment  on   account  of  any 
jndgment   previously  rendered,  or  of  any 
debt  previously  contracted."    Section  2S50 
provides  that  the  person   of  the  insolvent 
by  the  order  of  discharge  "shall  forever 
thereafter  be  exempted  from  arrest  or  Im- 
priaonnient  on  account  of  any  judgment 
or  det>t  doe  at  the  time  of  such  order,  or 
contracted  for  before  that  time,   though 
payable  afterwards. "    Except  the  provis- 
ion in  section  2967,  in  favor  of  the  putative 
father  of  a  bastard,  or  person  committed 
for  fine  and  costs  in  criminal  actions,  I  am 
unable,  after  a  careful  examination  of  the 
statute  which  we  are  called  upon   to  con- 
strue, to   find  a  section   or  sentence  that 
■will  extend  Its  "benefit"  to  any  insolvent 
person  on    account  of  any  judgment  not 
yet  rendered,  or  any  debtnotyetcon track- 
ed.   There  is  as  yet  no  judgment  rendered 
or  debt  existing  against  the  defendants, 
and  (give  to  section  2951  the  broadest  pos- 
sible construction,  and   the  "benefit"  pre- 
scribed in  sections  2942  and  2950  does  not 
extend  to  them)  I  think,  unless  we  mean 
to  extend  the  "benefit"  of  a  statute  which 
by  its  clear  and  unmistakable  language 
limits  it  to  judgments  previously  rendered 
or  debts  previously  contracted   to  judg- 
ments for  damages  hereafter  to  be  ren- 
dered, the  defendants  do  not  come  wltbiu 
v.l38.E.no.7— 15 


Its  "benefit. "  If  the  language  of  the  stat- 
nte  limits  the  "benefit"  I  do  not  think  we 
can  extend  it  by  construction  so  as  to  in- 
clude the  defendants,  unless  persons 
against  whom  damages  are  claimed  and 
sought  to  be  recovered  for  alleged  torts, 
however  grievous  they  may  be,  are  to 
find,  before  judgment,  and  by  the  action 
of  the  debtor,  a  benefit  that  can  nowhere 
be  found  in  favor  of  an  Insolvent  debtor. 
The  defendants  have  been  lawfully  arrest- 
ed, before  judgment.  In  an  action  ex  delic- 
to, for  a  tort,  and  the  action  is  still  pend- 
ing, which  distingnlsbes  it  from  Houston 
V.  Walsh,  79  N.  C.  35,  which  I  think  by  the 
clearest  implication  sustains  the  view 
presented  by  me.  Being  lawfully  In  arrest 
for  a  tort,  they  cannot  be  discharged,  ex- 
cept as  allowed  iu  the  chapter  on  arrest 
and  bail,  or  until  It  is  determined  by  judg- 
ment whether  there  are  damages  or  not, 
when,  of  course,  they  will  be  discharged  If 
there  are  none,  oi ,  If  there  shall  be  judg- 
ment making  them  judgment  debtors, 
when  they  will  be  entitled  to  the  benefits 
of  chapter  27  of  the  Code.  In  the  present 
case  the  insolvent  may  have  no  assets  to 
distribute,  but,  if  there  were,  I  know  of 
no  provision  by  which  they  could  be  dis- 
tributed, except  among  creditors  existing 
at  the  time  of  the  application  for  dis- 
cbarge; but  cases  may  arise  in  which  our 
decision  may  be  of  vast  interest  to  persons 
who  may  be  greatly  damaged  by  tort- 
feasors, and,  having  a  decided  conviction 
as  to  the  construction  to  be  placed  upon 
the  statute,  I  have  felt  it  my  duty  to  enter 
my  dissent  to  that  placed  upon  it  by. the 
court. 

Avery,  J.    I  concur  in  the  opinion  of  my 
Brother  Davis. 

(108  N.  C.  787) 


State  v.  Nbis. 

(Supreme  Court  of  North  Carollrta.    May  21, 

1891.) 

iNTOxiOATiNe  Liquors — Sale  witbout  IiIOBNSB— 

CO-OPEBiTIVB   CLnB. 

On  indictment  for  retailing  spirituous  liq- 
uors without  a  license  it  appeared  that  defend- 
ant, the  steward  of  s  club,  was  given  a  jug  of 
liquor  by  the  individual  members  thereof,  who 
owned  the  liquor  in  common,  and  that  he  gave 
one  of  such  members  a  drink  from  the  jug,  taking 
10  cents  in  exchange.  Tbe  amount  received  was 
just  aDont  the  value  of  the  liquor  furnished,  and 
with  other  money  so  received  was  used  in  re- 
plenishing the  jug.  Held,  that  there  was  a  sale. 
Following  State  V.  Lockyear,  95  N.  C.  683." 

Indictment  for  retailing  spirituous  liq- 
uors without  license,  tried  before  Moorb, 
J.,  at  January  term,  1891,  of  Buncombe 
criminal  court.  The  jury  returned  a  spe- 
cial verdict,  the  nineteenth  paragraph  of 
which  is  as  follows:  "That  on  April  28, 
1890,  the  defendant,  at  the  club  house  of 
the  Cosmopolitan  Club,  in  the  city  of  Ashe- 
viUe,  furnished  and  dealt  out  to  the  said 
W.  E.  Williamson  a  small  quantity,  to- 
wit,  a  drink,  of  spirituous  liquor,  so  held 
by  the  defendant  as  aforesaid,  the  said 
drink  being  a  quantity  less  than  a  quart, 
and  being  taken  by  said  defendant  from  a 
demijohn  in  which  some  other  members 
as  aforesaid  had  an  equal  quantity  of  liq< 
uor  with  said  Williamson;  and  at  the 
same  time  and  place  received  from  said 

>  See  note  at  end  of  case.  ~ 
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Williamson  the  sam  ot  ten  cents,  in  tbe 
legal  carrency  qf  the  United  States,  which 
snm  was  abuat  the  value  of  the  qaantity 
of  said  splritaous  llquur  so  furnished  as 
aforesaid;  and  that  said  defendant  there- 
upon handed  the  said  sam  of  money  to 
the  said  E.  J.  Holmes,  who  afterwards  ex- 
pended it  for  the  purchase  of  other  spirita- 
ons  liquoi's  for  the  said  Williamson,  and 
tamed  thesame  over  to  tbecastodyof  the 
defendant  fur  tbe  replenishment  of -the 
stock  of  liquor  of  said  Williamson."  The 
other  facta  auffldently  appear  in  tbe  opin- 
ion. Upon  the  special  verdict  tbe  court 
ta^ld  that  the  defendant  was  not  guilty, 
and  ordered  bis  discharge.    Appeal  by  the 

J.  is.  Batehelor, for  the  State.  F.  H.  Bus- 
bee,  for  appellee. 

Clark,  J.,  (after  stating  tbe  facts  as 
above.)  The  transaction  presented  by  the 
special  verdict,  stripped  of  surplusage,  is 
this:  Tbe  defendant  was  steward  of  the 
<X>smopolitan  Club  of  Asheville,  and  was 
Indicted  for  selling  spirituous  liquor  to  its 
members.  In  consequence  of  the  decision 
In  tbe' analogous  case  of  State  v.  Lock- 
year,  95  N.  C.  683,  (the  state  of  facts  beinjc 
thesame,)  he  pleaded  guilty.  The  club 
thereupon distriliuted  a  part  of  thellquors 
on  hand  to  certain  of  Its  members,  who 
placed  them  in  the  hands  of  the  defend- 
ant to  be  held  hy  him  not  for  the  club, 
as  a  club,  but  for  those  individual  mem- 
bers of  the  clob  as  tenants  in  common, 
the  shares  of  each  not  being  kept  sepa- 
rate, but  mingled  in  the  same  casks,  jars, 
and  demijohns.  From  time  to  time,  as 
each  of  those  members  wished,  be  ob- 
tained drinks  from  the  defendant  for  him- 
self and  friends,  paying  therefor,  (in 
money,  or  giving  tickets  afterwards  re- 
deemed in  money,)  as  near  as  may  be,  the 
cost  price  of  the  drinks  so  furnished,  and 
with  the  money  the  defendant  from  time 
to  time  replenished  the  stock  of  liquors. 
WecanHCt'  In  this  transaction  no  substan- 
tial distinction  from  the  facts  of  Lock- 
year's  Case.  There  the  steward  of  tbe 
club,  as  a  club,  received  the  money  for 
drinks  furnished  at  cost,  and  with  the 
money  replenished  the  stock  of  liquors. 
Here  the  Individuals  of  the  club,  treating 
themselves  as  unorganized,  furnished 
through  defendant  to  themselves,  from  a 
common  stock,  tbe  drinks  at  cost,  and 
with  the  money  received  therefor  replen- 
ished tbe  common  stock.  When  in  the 
present  case  an  individual  received  drinks 
for  himself  and  friends,  he  clearly  did  not 
receive  the  identical  liquor  which  be- 
longed to  himself,  but  he  received  liquor 
which  belonged  mostl.y  to  others,  and 
in  which  he  had  a  minute  ondi\Uled  in- 
terest. For  his  money  he  received  in  ex- 
change liquor  which  belonged  to  several 
others,  as  well  as  to  himself,  and  convert- 
ed it  to  bis  sole  and  separate  use.  Before 
the  transaction  tbe  money  was  solely  hie, 
and  the  liquor  belonged  to  several.  By 
virtue  of  the  transaction,  and  in  exchange 
for  the  money,  the  liquor  became  his  sole 
and  separate  property.  This  Is  surely  a 
sale.  It  has  every  elemen  t  of  a  sale.  It 
cannot  affect  the  trnnsnctlon  that  subse- 
quently  tbe   defendant    would   purchase 


the  sameamount  of  liquor  In  value  for  the 
party  paying  the  money,  and  mingle  it  in 
the  common  stock.  This  last  act  is  that 
of  a  member  of  an  association  keeping  up 
his  quota  of  contribution  to-the  common 
stock ;  the  other  Is  the  purchase  by  a  mem- 
ber of  an  association  from  its  coipmon 
agent,  and  the  character  and  purport  of 
the  ant  are  not  changed  by  the'snOst- 
quent  contribution.  It  could  make  no 
difference  that  here  the  defendant  was  the 
agent  of  the  Individual  members  of  tbe 
club,  acting  as  an  unorganized  body,  and 
that  in  Lockyear's  Case  the  salesman  was 
agent  of  individnals  acting  as  an  organ- 
ized club  If  an  agent  is  appointed  by 
several  tenants  In  common  to  dispose  of 
real  or  personal  property,  and  he  does  dis- 
pose of  any  part  thereof  in  exchange  for 
money,  it  is  none  tbe  less  a  sale  because 
the  party  pa.vlug  the  money  and  receiving 
such  part  to  his  own  use  happens  to  be 
one  of  the  tfinants  in  common.  And  it 
would  still  be  a  sale  although  afterwards 
the  money  so  received  should  be  invested 
in  the  purchase  of  similar  property  held 
by  the  same  tenant  in  common.  Tbedeal- 
Ing  here  is  simply  what  Is  known  as  "co- 
operatl(m,"  which  Is  an  arrangement  by 
which  a  member  of  an  association  pro-' 
cures  supplies  from  the  association  at 
cost.  The  object  and  the  effect  of  co-op- 
eration are  not  to  aboUsb  purchases,  for 
the  member  still  buys  from  the  associa- 
tion, but  to  procure  supplies  at  cost. 
This  transaction  is  necessarily  either  a 
partition  in  severalty  to  the  tenant  In 
common  or  a  purchase.  It  U  clearly  not 
a  partition  to  each  tenant  in  common  in 
severalty  of  his  undivided  portion  in  the 
common  stock,  and  it  is  plain  that  such  Is 
not  the  purpose  and  Intent  of  the  parties, 
for  money  is  received  in  exchange,  and  it 
is  to  be  used  to  obtain  more  liquor.  Be- 
sides, the  person  obtaining  the  liquor  not 
only  does  not  obtain  the  identical  liquor 
belonging  to  him,  but  he  could  very  rare- 
ly, if  ever,  obtain  bis  exact  aliquot  part, 
unless  the  stock  became  very  low.  The 
fact  specially  found  that  the  membership 
of  the  club  Is  "composed  of  gentlemen  of 
the  highest  social  standing"  does  not 
throw  any  light  upon  the  transaction,  ex- 
cept that  It  may  be  reasonably  supposed 
that  they  have  no  desire  to  evade  the  law, 
and  by  thlp  proceeding  wish  merely  to 
procure  a  construction  as  to  thulegal  nat- 
ure of  this  transaction.  No  set  of  men 
have  any  special  privileges  under  our  con- 
stitution, and  the  piarties  Interested  must 
pay  a  license  tax  if  other  citizens  pay  it, 
and  be  prohibited  altogether  when  others 
are  prohibited.  Nor  can  it  make  any  dif- 
ference that  no  profit  was  intended  to  be 
realized,  but  thot  ns  near  as  possible  the 
drinks  are  to  be  furnished  at  cost.  Profit 
is  not  a  necessary  ingredient  of  a  sale. 
Indeed,  many  sales  are  made  at  a  loss. 
Besides,  11  the  defendant's  contention  was 
sound,  "co-operative  bar-rooms"  would 
spring  up  on  all  sides,  and  the  revenue 
act  as  to  the  sale  of  liquor,  or  the  prohi  - 
bitlon  laws,  where  they  prevail,  would  be 
a  nullity.  If  the  gentlemen  composing 
the  Cosmopolitan  Club  of  Asheville  can  be 
exempted  from  the  license  tax  by  the 
simple  device  of  treating  themselves  as 
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onorKanlzed  tenants  in  common  of  a  stock 
of  splrituuas  llquorH,  and  nmploylng  an 
as:ent  to  fumi8h  drinks  to  any  of  their 
dob  and  their  friends,  by  seiling  at  cost, 
the  same  can  be  done  by  any  500  or  5,000 
patrons  of  a  bar-room.  The  "dealer" 
wonld  simply  become  art  "asent,"  and,  In 
Ueo  of  pruttts,  would  receive  as  compensa- 
tion for  bis  services  a  commission  on  pur- 
chases or  some  amount  out  of  receipts, 
and  the  money  received  for  drinks  would 
be  invested  as  usual,  and,  as  In  the  pres- 
ent case,  to  buy  more  liquor  for  the  cus- 
tomer and  his  friends.  Such  an  arranf^e- 
ment  may  be  ingenious,  but  none  the  less 
a  license  tax  is  requisite  to  make  it  legal  to 
furnish  drinks  in  that  mode.  The  case  of 
State  V.  Lockyear  has  been  often  cited 
with  approval  in  the  courts  of  other 
states.  State  v.  Social  CTub.  (Md.)  20  Atl. 
Bep.  783,  (November,  1880,)  and  other 
eases.  These  authorities,  together  with 
those  cited  In  Lockyear's  Case  Itself,  ren- 
der further  citations  unnecessary.  Dpon 
the  facts  found  In  the  special  verdict  the 
defendant  should  be  adjudged  guilty.  The 
case  must  be  remanded,  with  directions 
that  the  judgment  be  so  entered,  and  that 
sentence  may  be  Imposed  in  conformity 
with  law.    Error. 

NOTE. 

ISTOXICATTNO  LlQUOBS— SaT.BSBTCHJBS— WhBH 

IjRUkWFUL.  This  decision  is  in  line  with  the 
main  cnrrent  of  recent  American  cases.  In  State 
r.  Essex  Club,  30  Atl.  Rep.  709,  decided  by  the 
supreme  court  of  New  Jersey,  it  appeared  that 
the  olnb  was,  in  good  faith,  incorporated  for  "so- 
cial, intellectual,  and  recreative  purposes, "  and 
not  for  the  porpose  of  eyadlng  the  statutes  regu- 
lating the  liquor  traf&c.  The  club  purchased 
liquors,  which  were  kept  by  the  butler  with  the 
other  supplies.  There  was  no  wine  or  liquor 
room  set  ^>art  for  drinking.  Liquors  were  pro- 
uored  by  giving  an  order  to  a  servant,  vrbo  served 
them,  and  either  received  pay  therefor  at  the 
time,  or  took  a  memorandum  or  check  fur  the 
amount,  which  was  incorporated  in  the  member's 
icconnt,  and  paid  at  the  end  of  the  month.  None 
bnt  members  could  thns  procure  liquors.  No 
profit  was  intended  to  be  made  by  the  club.  The 
coorl  nevertheless  held  that  this  was  a  **sal&  " 
within  tbe  terms  of  an  ordinance  forbidding  the 
sale  of  liquors  without  a  license.  In  that  case 
the  main  authority  relied  on  by  the  defense  was 
Graff  V.  Evans,  8  Q.  B.  Div.  373,  in  which  an  op- 
posite conclusion  was  reached ;  and  Van  Stckel, 
J.,  commenting  thereon,  says;  "The  court  likens 
it  to  a  purchase  by  a  number  of  persons  of  a  cask 
of  wine  to  be  divided  between  them  In  proportion 
to  the  sum  paid  by  each,  but  it  is  manifestly  not 
a  parallel  case.  The  club  purchases  the  entire 
cask,  aud  disposes  of  it  in  small  quantities  from 
time  to  time,  to  such  members  as  n)ay  desire  to 
be  served  with  it.  The  corporation  Is  a  person, 
and  it  is  the  case  of  an  individual  owner  of  a 
cask  of  wine  selling  to  such  individuals  of  a  se- 
lected class  as  may  desire  to  have  it  at  a  stipu- 
lated price.  Every  quality  of  a  sale  Is  present 
in  such  a  transaction.  The  liquor  is  not  the  inop- 
erty  of  the  member  before  it  is  separated  from 
the  common  mass,  and  delivered  to  him  under  his 
promiae  to  pay  for  it,  but  the  property  of  th6  com- 
pany. •  •  •  If  he  should  clandestinely  enter 
the  clnb-hoase  at  night,  and  regale  himself  with 
the  liquors  of  the  club,  It  would  prove  a  very 
shallow  defense  to  an  indictment  for  larceny  If 
he  set  up  that  he  was  co-owner  of  the  property. 
As  well  might  a  bank  cashier,  who  was  likewise 
a  shareholder  in  the  bank,  set  up  a  like  plea  to 
»  charge  of  embezzlement. "  In  State  v.  Kastou, 
etc..  Club,  (Md.)  20  Atl.  Rep.  783,  the  facts  were 
practically  the  same,  and  a  like  conclusion  was 


reached.  See,  also.  State  v.  Horacek,  (Ean.)  81 
Pao.  Rep.  aOi,  where  the  club  sold  chips  to  its 
members,  each  chip  representing  a  glass  of  beer, 
which  was  delivered  in  exchange  theretor.  In 
People  V.  Andrews,  22  N.  E.  Rep.  358,  the  New 
York  court  of  appeals  (reversing  the  decislou  of 
the  supreme  court,  3  N.  Y.  Supp.  508)  reached 
a  similar  conclusion,  where  the  clubwas  unincor- 
porated, and  the  steward  furnished  drinks  to  a 
stranger,  on  the  request  of  a  member,  who  paid 
for  them.  Since  this  decision  the  supreme  court 
has  held  that  where  the  steward  of  an  incorpo- 
rated club  furnished  liquors  to  a  member,  and 
punched  a  ticket  previously  bought  by  him,  there 
was  a  sale.  People  v.  Bradley,  11  N.  Y.  Supp. 
694.  See,  also.  People  v.  Sinell,  12  N.  Y.  Supp. 
40.  So,  in  Kansas,  where  a  club  owned  liquors, 
which  by  Its  rules  were  permitted  to  be  sold  only 
to  members,  a  member  who  procured  a  sale  to  be 
made  to  a  stranger  was  held  guilty  of  selling  in ' 
violation  of  the  prohibitory  law.  State  v.  Nlok- 
erson,  2  Fac.  Rep.  654. 

A  club  organized  under  the  Iowa  statute,  in  re- 
gard to  "corporations  other  than  those  for  profit," 
is  a  "person,"  within  the  meaning  of  the  statute 
providing  a  penalty  for  selling  beer  to  a  drunk- 
ard ;  and  is  liable  for  the  penalty  when,  at  a  ball 
given  by  the  club,  a  committee,  composed  of  an 
otacer  and  certain  members,  sells  beer  to  those 
present,  and  the  corporation  receives  the  proceeds. 
Stewart  v.  Waterloo  Turn  Verein,  (Iowa,)  82  N. 
W.  Rep.  275.  The  Massachusetts  statute  of  1887, 
providing  that  "all  buildings  or  places  nsed  by 
clubs  for  the  purpose  of  selling,  distributing,  and 
dispensing  intozicating  liquors  to  their  members 
shall  be  deemed  common  nuisances, "  applies  to  a 

filaoe  nsed  by  an  Incorporated  olub,  and  where 
iquors  bought  for  and  owned  by  the  individual 
memliers  are  dispensed  to  them.  See^tbe  same 
effect  Com.  v.  /acobs,  (Mass.)  26  N.  B.  Rep.  468, 
and  Com.  v.  Ryan,  (Mass.)  Id.  466. 


QlLCBBIST  ▼, 


—  (log  N.  a  ne) 

MroDLBTON. 


(Supreme  Court  of  North,  Carolina.    May  12, 
1891.) 

PtTBUO  La:«i>8— Obants  fbok  Statb— Pbiobitt — 
Validitt— Ejbotmbnt. 

1.  In  ejectment,  where  plaintiff  claims  by  ad- 
verse possession  under  color  of  title,  and  two 
grants  from  the  state  are  exhibited,  title  will  be 
deemed  to  have  passed  by  that  first  issued,  in  the 
absence  of  any  direct  proceeding  declaring  it 
fraudulent,  as  against  the  younger. 

2.  The  rights  of  a  senior  grantee,  without  no- 
tice of  a  prior  entry  and  payment,  cannot  be  af> 
fected  by  subsequent  legislation. 

Confirming  12  8.  B.  Rep.  85. 

On  rehearing. 

Btirwell  &  Walker,  for  appcllan  t.  Frank 
McNeill,  John  D.Shaw,  and  Geo.  V.  Strong, 
for  appellee. 

AvBRY,  J.  This  was  a  petition  to  re- 
hear the  case  argued  at  the  February 
term,  1890,  (107  N.  C.  668, 12  8.  E.  Rep.  85.) 
The  application  to  rehear  was  allowed 
only  as  to  the  holding  of  the  court  that 
the  grant  to  McFarland.  In  1847,  under  an 
entry  made  In  1801,  was  void  upon  Its 
face,  and  as  to  such  exceptions  us  were 
not  considered  by  the  court,  by  reason  of 
the  fact  that  the  grant  mentioned  could 
be  coilAterally  attacked  on  that  ground. 
The  plaintiff  offered  a  grant  to  Duncan 
McFarland.  dated  January  13, 1847,  Issued 
on  nn  euli-y  dated  July  4, 1801.  The  de- 
fendant offered  a  grant  to  Duncan  Mc- 
Laurin,  dated  March  31, 1842,  Issnedby  vir- 
tue of  an  entry  made  in  the  year  1841.  It 
Is  admitted  that  both  of  these  grants 
cover  and  include  the  land  in  controversy 
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In  tbls  action.  Looking  only  to  tlie  older 
grant  tn  McLauriu  as  the  source  of  title, 
and  leaving  the  junior  grant  out  of  view, 
it  is  admitted  by  botli  parties  that  what- 
ever interest  was  acquired  by  the  original 
grantee  passed  through  several  mesne  con- 
veyances to  one  John  L.  Fairly,  and  de- 
scended upon  bis  death  tu  five  children, 
three  of  whom  were  laboring  under  disa- 
bility such  that  the  statute  did  not  run 
against  them  during  the  time  when  J.  B. 
Buchanan  held  the  possession  of  the  land 
in  controversy,  and  two  of  whom  were 
under  no  disability  during  that  period. 
The  plaintiff  relied  solely,  afler  showing 
title  out  of  the  state  by  the  McLaurln 
grant,  upon  this  possession  of  Buchanan 
under  a  deed  for  the  premises  from  one 
McKay  to  him  dated  September  23, 1863. 
This  alleged  occupancy  by  Buchanan  ex- 
tended over  the  period  from  thedateof  his 
deed  in  1863  till  the  year  1879,  when  the  in- 
terest of  John  L.  Fairly  was  sold  by  his 
administrator,  and  bought  by  one  Mc- 
Laurln. McLaurln  conveyed  it  immedi- 
ately to  the  defendant  Mlddleton,  who 
claims  that  Fairly  could  show  a  chain  of 
title  connecting  him  with  both  grants, be- 
ing the  deeds  and  evidence  ottered  by  the 
defendant. 

The  legal,  and  presumably  the  equitable, 
estate  in  the  land  passed  by  the  older 
grant  to  McLaurln.  His  title  could  not, 
under  the  former  practice,  have  been  suc- 
cessfully attacked  or  impeached  in  a  court 
of  lawbyMcFarland.  Theclaimant  under 
a  junior  grant,  but  senior  entry.  If  he 
would  avoid  the  older  patent,  was  com- 
pelled to  resort  to  a  court  of  equity,  and 
allege  and  prove  that  the  prior  grant  was 
obtained  by  the 'grantee  therein  named 
with  knowledge  of  the  drst  entry.  Plem- 
mons  V.  Fore,  2  I  red.  Eq.  312;  Harris  v. 
Ewing,  1  Dev.  &  B.  369;  Stanly  v.  Blddle, 
4  Jones,  Eq.  383.  Wherecontro versles  orig- 
inated in  such  conflicting  claims,  it  some- 
times happened  that  the  grantee  under 
the  senior  grant,  issued  on  the  junior  en- 
try, brought  an  action  of  ejectment  against 
the  grantee  in  possession,  claiming  under 
the  junior  grant  and  senior  entry;  and 
the  latter,  being  unable  to  set  up  bis  equi- 
ty as  a  defense  in  a  court  of  law,  filed  a 
bill  in  the  court  of  equity,  asking  that  the 
former  be  <leclared  a  trustee,  ordered  to 
convey  the  legal  estate,  and  that,  pending 
the  investigation  of  his  claim  for  such  re- 
lief, the  plaintiff  in  the  action  of  ejectment 
should  be  enjoined  from  further  proceed- 
ings. In  other  instances  the  junior  gran- 
tee was  evicted,  and  subsequently  filed  his 
bill,  ir  in  such  suit  the  plaintiff  succeeded 
In  proving  that  the  defendant'  had  either 
actual  or  constructive  notice  of  the  older 
entry  when  he  took  out  his  grant,  and 
that  the  older  entry  covered  the  same  land 
embraced  in  it,  then  the  court  would  de- 
clare the  defendant  a  trustee  for  the  plain- 
tiff, and  compel  him  to  convey  the  legal 
title.  But  the  burden  was  upon  the  claim- 
ant under  the  junior  grant  then,  as  it  is 
now,  to  establish  this  fraud.  In  a  direct 
proceeding,  in  which  it  must  be  dlntinctly 
alleged.  Curric  v.  Gibson,  4  Jones,  Eq. 
25;  Munroe  v.  McCormick,  6  Ired.  Eq.  85; 
Allen  V.  Gilreath,  Id.  252.  As  there  is 
no  evidence  to  show  that  McLaurln  was 


ever  declared  a  trustee,  and  required  to 
convey  the  leg.al  title,  the  grant  to  Mc- 
Farland  could,  in  the  most  favorable  view, 
be  made  available  only  as  colorable  title, 
where  continuous  adverse  possession  was 
shown  in  those  claiming  under  it  for  the 
statutory  period.  If  it  be  conceded  that 
the  junior  grant  was  valid  upon  its  face, 
the  only  actual  possession  of  which  there 
appears  to  have  been  any  evidence  was 
that  of  Buchanan,  the  benefit  of  which 
inured  to  the  plaintiff,  if  to  any  one,  the 
title  having  been  traced  from  Buchanan 
by  mesne  conveyances  to  the  plaintiff, 
as  is  admitted.  Buchanan  occupied  under 
the  deed  from  McKay  to  him,  which  cov- 
ered the  land  in  dispute,  and  which  the 
Judge  properly  told  the  jury  was  colorable 
title. 

It  was  not  error,  in  any  aspect  of  the 
testimony,  to  instruct  the  Jury  that  If 
they  should  find  that  Buchanan  held  con- 
tinuous adverse  possession  of  the  locus  in 
quo  for  seven  years,  exclusive  of  the  period 
when  the  statute  of  limitations  was  sus- 
pended, (from  May  20, 1861,  to  January  1, 
1870,)  the  plaintiff  was  entitled  to  recover. 
The  older  grant  Is  in  a  strictly  legal,  as 
distinguished  from  an  equitable,  proceed- 
ing, paramount  as  evidence  of  title;  and. 
if  it  did  convey  the  title  out  of  the  state, 
it  is  admitted  by  the  plaintiff  that  such 
estate  as  passed  by  it  was  transmitted  by 
mesne  conveyances  to  John  L.  Fairly,  and 
on  his  death  descended  to  his  flvecbildren. 
The  plaintiff  claims  that  he  is  entitled  to 
recover  two  undivided  fifths,  and  concedes 
the  defendant's  right  to  three  undivided 
fifths,  which  descended  to  the  three  chil- 
dren of  Fairly,  who  were  under  disability, 
passed  by  the  administrator's  deed  to  Mc- 
Laurln, and  wan  conveye<l  by  McLaurln 
to  the  defendant.  Only  such  interest  as 
was  acquired  by  the  junior  grantee,  Mc- 
Farland,  descended  to  his  heirs  at  law, 
and  was  transmitted  by  the  mesne  convey- 
ances offered,  if  all  of  them  had  been  ad- 
mitted'to  be  valid,  to  the  defendant.  If 
McFarland's  grant  was  available  only  as 
color  of  title  in  a  court  of  law  as  against 
the  older  title,  and  gave  him  only  a  right 
of  action  in  equity,  those  holding  under 
him  could  acquire  nothing  more  through 
a  chain  of  conveyances  and  descents.  Let 
us  suppose,  for  the  sake  of  the  argument, 
that  John  Q.Pearson  became  the  husband 
of  McFarland's  daughter,  to  whom  what- 
ever title  be  had  under  that  grant  descend- 
ed before  the  1st  of  March,  1849,  and  that 
John  G.  Pearson's  Interest  as  tenant  by 
the  curtesy  was  regularly  levied  upon 
and  sold  by  Buchanan,  sheriff  of  Richmond 
county,  and  conveyed  to  McCall.to  whom 
the  defendant  traced  his  title.  The  defend- 
ant would  not  thereby  have  shown  a  bet- 
ter title  than  that  of  plaintiff,  derived 
through  the  deed  from  McKay  to  Buchan- 
an, and  the  possession  of  the  latter  under 
it.  The  plaintiff  bad  not  attempted  to 
connect  himself  by  mesne  conveyances 
with  either  of  the  original  grants.  He 
offered  the  younger  grunt  to  show  title 
out  of  the  state  simply,  and  when  the  de- 
fendant introduced  the  senior  grant  he 
was  not  precluded  from  saying  that  he 
did  not  dispute  the  fact  that  the  title 
passed  by  the  last-mentioned  grant,  bat, 
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If  It  did,  still  the  posBesslon  upon  whfcta 
be  relied  would  vest  the  title  in  him  as  to 
two  undivided  fifths  of  tbe  land.  Code,  § 
141.  Bot  while  It  appcHrs  that  the  wife  of 
Pearson  died  before  April,  1852,  leaving  a 
son  who  died  in  February,  1872,  tbe  date 
of  tbe  marriage  is  not  given  in  tbe  state- 
ment of  the  case.  We  Infer  that  he  was 
niarrled'after  March  1, 1849,  and,  it  so,  the 
sheriff's  deed  was  void,  and  there  would 
hare  been  no  error  in  tbe  instruction  in 
reference  to  It,  if  the  title  had  actually  been 
in  bis  wife.  A  vent  v.  Arrington,  10.5  N.  C. 
383, 10  S.  E.  Rep.  991;  Rev.  Code,  c.  50,  §  1. 
It  is  manifest  that.  In  any  aspect  of  tbe 
evidence,  the  right  of  the  plaintiff  to  re- 
cover t^vo  nniiivided  fifths  of  the  land  in 
dispute  depended  upon  the  question  wheth- 
er he  had  shown  continuous  adverse  pos* 
session  under  color  of  title  on  tbe  part  of 
Buchanan,  through  whom  he  claimed. 
The  deed  from  McKay  to  Buchanan  was 
color  of  title,  nnd  the  fact  that  the  right 
of  the  heirs  of  Fairly,  and  those  claiming 
nnder  them,  to  bring  an  action,  relying 
on  tbe  McFarland  grant  to  establish  title, 
did  not  accrue  till  Pearson  di°d,  in  iaS3, 
woold  not  interfere  with  tbe  right  which 
tbe  two  heirs,  who  were  snt Juris,  bad  on 
the  1st  day  of  January,  1870,  and  forseveu 
years  thereafter,  to  evict  Buchanan  under 
tbeprfnia  ftic/e  title  shown  by  thedefendant 
in  this  action,  by  means  of  a  series  of 
mesne  conveyances  connecting  him  with 
the  older  grant  to  McLaurln.  Having 
shown  that  tbe  two  heirs  of  McFalrly 
had  a  right  to  recover  under  that  title, 
the  defendnnt  cannot  avoid  the  conse- 
quences of  their  ladies  by  saying  tliat  they 
coald  not  then  establish  their  right  in 
equity  to  have  tbe  junior  grant  declared 
superior  to  the  senior  grant,  because  of  a 
fraud  which  Is  neither  alleged  not  proven, 
practiced  by  McLanrin  upon  McFarland. 
If  tbe  plaintiff  had  exhibited  a  chain  of 
title  connecting  himself  with  the  McLaurln 
grant,  such  as  the  defendant  has  offered, 
instead  of  relying  on  proof  of  possession 
Doder  color  of  title,  the  defendant  would 
not,  in  that  event,  have  been  permitted, 
after  setting  up  a  strictly  legal  defense  by 
denying  the  plaintiff's  title,  and  that  his 
own  possession  was  tortious,  to  nonsuit 
the  plaintiff,  because  the  two  heirs  of  Fair- 
ly could  not,  during  Buchannn's  occu- 
pancy, have  instituted  a  suit  in  the  nature 
of  a  bill  in  equity,  and  have  tested  their 
ability  to  discover  and  adduce  such  proof 
of  fraud  on  the  part  of  McLaurln  as 
would  have  converted  bim  Into  a  trustee 
for  McFarland.  But  tbe  defendant  traces 
his  claim  under  both  grants  through 
Ferdinand  McLeod.  The  testimony  offered 
by  the  defendant  shows  that  Duncan  Mc- 
C^ll,  the  purchaser  of  Penrson'sinterest  as 
life-tenant  under  thejunior grant,  con  ve.ved 
It  to  Ferdinand  McLeod  on  the  24th  of 
September,  1857,  and  that  on  tbe  same  day 
Dnncan  McLaurln,  tbe  grantee  named  In 
the  senior  grant,  also  conveyed  all  of  bis 
interest  held  under  it  to  safd  McLeod,  who 
snbseqnently.  on  the  16th  of  April.  1858, 
conveyed  all  of  the  title  and  interest  nc- 
qnired  by  the  merger  of  the  two  Interests 
to  John  L.  Fairly.  The  defendant  also 
exhibited  a  series  of  mesne  conveyances 
sbowing  a  chain  of  title  connecting  blm 


with  a  deed  from  John  G.  Pearson  to 
Addison  Stevens,  executed  on  the  17th  of 
April,  1875,  after  be  bad  inherited  from  his 
son  Tryon  Pearson  whatever  estate  had 
descended  to  his  mother  under  tbe  McFar- 
land grant.  If  we  admit  that  an  action 
might  have  been  brought  by  Tryon  Pear- 
son, and  after  his  death  by  bis  fatbur  and 
heir  at  law,  John  6.  Pearson,  between 
January  1, 1870,  and  April  17, 187.'>,  and  by 
Stevens  between  the  last-named  date  and 
the  7th  of  January,  1878,  in  which  tbe  bur- 
den would  have  been  on  them  to  show 
that  McLaurln  practiced  a  fraud  on  Mc- 
Farland in  obtaining  the  grant,  still  the 
title  was  vested  absolutely  under  tbe 
senior  grant  In  Fairlj''s  heirs ;  and  In  this 
action  any  person  controverting  tbe 
rights  ofelaimants by  vlrtueof  Buchanan's 
possession  must  submit  to  the  conse- 
quences of  tbe  laches  of  tbe  two,  who  were 
during  thatperiod  siii  geneHs.  IfBuchan- 
an  occupied  the  land  in  dispute,  cultivat- 
ing a  portion  of  it  every  year,  for  seven 
years  after  the  1st  of  January,  1870,  as  the 
testimony  tended  to  show,  under  the  Mc- 
Kay deed,  which  embraced  it  within  Its 
boundaries,  then,  for  tbe  purpose  of  show- 
ing title  out  of  the  state,  tbe  plaintiff, 
who  claimed  under  Buchanan,  might  offer 
himself,  or  rely  on  when  introduced  by  the 
defendant,  any  or  all  grants  from  tbe 
state,  which  Included  the  locus  in  quo,  for 
tbe  purpose  of  showing  title  out  of  the 
state,  and  diminishing  the  statutory 
period  requisite  for  tbe  maturity  of  bis 
title  from  21  to  7  years.  The  plaintiff,  did 
not  attempt  to  connect  himself  with  either 
of  the  grants,  nor  was  there  any  testi- 
mony tending  to  connect  him  by  a  chain 
of  mesne  conveyances  with  any  source  of 
title  in  common  with  the  defendant,  and 
thereby  throw  around  him  tbe  trammels 
of  any  rule  of  evidence  that  would  Inter- 
fere with  bis  right  to  avail  himself  of  tbe 
oldest  grant  exhibited  to  prove  that  tbe 
state  had  no  Interest  in  the  controversy. 
II  being  conceded  that  both  grants  cov- 
ered the  area  upon  which  the  trespass 
was  shown,  the  defendant  might  elect  to 
rely  on  the  older  and  better  title  exhibited 
tor  tbe  purpose  mentioned,  nnd,  when  be 
coupled  with  it  proof  of  color  of  title  and 
continuous  possession  for  seven  years,  be 
was  entitled  to  i-ecover,  even  though  tbe 
defendant  exhibited  a  chain  of  title  con- 
necting bim  with  both  grants,  unless  It  bad 
appeared  that  no  right  of  action  accrued 
to  the  defendant,  or  those  through  whom 
he  claimed  title,  under  the  senior  grant  to 
McLaurln,  against  Buchanan,  during  bis 
occupancy  of  the  premises,  but  did  accrue 
afterwards.  As  Pearson  derived  all  of  the 
right  or  title  that  be  bad  through  the 
younger  grant.  If  we  admit  that  McCall 
got  by  the  sheriff's  deed  whatever  interest 
Pearson  could  claim  as  tenant  by  the 
curtesy,  still  he  acquired,  as  aeainst  those 
claiming  under  the  senior  grant,  at  best 
but  a  bare  right,  which  would  not  avail 
him  or  them  as  evidence  of  title  in  this  ac- 
tion. It  Is  not  material  whether  the  sher- 
iff's deed  was  utterly  void  or  passed  only 
a  right.  As  It  did  not.  In  any  aspect  of 
tbe  evidence,  tend  to  establish  title  in  the 
defendant  to  the  land  In  controversy,  the 
defendant    has  no  just  ground    of  corn- 
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'plaint,  even  if  bis  bonor  erred  (whicb  we 
do  not  a'imit)  In  telling  the  Jury  that  the 
deed  from  Buchanan,  sheriff,  to  MeCall, 
conveyed  no  title,  because  of  IrrcRulnrities 
In  the  judgment  or  execution,  or  because 
Pearson  had  but  a  bare  right,  not  subject 
to  sale  under  execution,  or  an  estate  by 
the  curtesy,  which  the  law  prohibited 
the  sheriff  from  selling.  It  is  onnecessary 
to  review  the  authorities  cited,  or  pass 
upon  the  point  urged  by  the  able  counsel 
for  the  plaintiff  on  the  argument,  to- wit, 
that  John  G.  Pearson,  as  the  husband  of 
one  claiming  through  the  Junior  grant  a 
mere  right  in  equity  to  compel  the  grantee 
under  the  elder  grant  to  convey,  had  no 
estate  whicb  Is  subject  tosule  ander  execu- 
tion, under  section  450  of  the  Code.  It  Is 
immaterial,  too, for  the  purpose  of  dispos- 
ing of  this  appeal,  whether  the  sheriff  was 
prohibited  from  selling  such  estate  as  Ptar- 
son  claimed  as  tenant  by  the  curtesy  be- 
cause he  was  married  alter  March  1, 1849, 
aa  the  sale  passed  only  such  interest  as  be 
acquired  through  bis  wife,  who,  if  living, 
would  have  had  the  same  right  of  action 
tor  the  fee.  Where  a  person,  after  having 
perfected  the  title  by  possession  under 
colorable  deed,  moves  off  the  premises,  he 
Is  not  deemed  to  have  abandoned  bis  right 
by  voluntarily  leaving.  The  estate  thus 
vested  remains  In  bim  until  it  is  aliened  by 
him,  or  those  in  privity  with  him,  lawfully 
sold  under  jadlelal  decree  or  process,  or 
another  divests  It  by  adverse  possession 
subsequent  to  his  departure.  1  Washb. 
Real  Prop.  p.  499;  Wood.  LIm.  Act.  §  254; 
Aveut  V.  Arrlngton,  105  N.  C.  393, 10  S.  E. 
Kep.  991 ;  Manfuacturlng  Co.  v.  Brooks. 
106  N.  C.  113, 11  S.  E.  Rep.  456. 

If  Buchanan  acquired  title,  therefore,  it 
passed  to  the  plaintiff  through  the  mesne 
conveyances  offered,  nowlthstandlng  the 
fact  that  Huchanan  left  after  his  title  was 
matured,  and  the  defendant  entered  and 
took  possession.  It  Is  admitted  that  with- 
out actual  possession  on  the  part  of  de- 
fendant, or  of  those  under  whom  be 
claims,  the  plaintiff's  title  to  two  undivid- 
ed fifths  would  mature,  and  did  mature, 
as  against  the  perfect  chain  of  title  offered 
by  tne  defendant  to  connect  himself  with 
the  Fenlor  grant  to  McLuurIn,  unless  for 
some  reason  the  running  of  the  statute  of 
limitation  was  suspended  as  to  all  of  tlie 
belrs  of  Fairl.v  as  well  as  the  defendant 
from  January  1. 1870.  til)  the  action  was 
brought,  In  1882.  If  the  possession  of 
Buchanan  would  have  been  sufficient 
against  McLnurin.orthose  clalmlnguuder 
bim.and  holding  thelegal and  presumably 
the  equitable  title,  to  divest  their  estate, 
and  vest  it  in  him, it  would  seem  absurd  to 
bold  that  the  statute  did  not  run  In  favor 
of  Buchanan,  and  for  the  ultimate  benefit 
of  the  plaintiffs,  because  another  grant 
has  been  exhibited  which  In  this  action 
could  be  used  only  as  color  of  title,  and 
which,  at  best,  might  furnish  the  basis  of 
a  claim  to  the  equitable  estate,  possibly 
not  susceptible  of  being  established.  If 
such  were  the  law,  the  recovery  of  plain- 
tiff In  ojoctnient  might  be  prevented  b.y  es- 
blbiting  a  worse  title,  when  a  better 
would  not  subserve  the  purpose.  The  po- 
sition of  the  defendant  Involves  the  still 
more  startling  proposition  that  tbougb 


he  acquired  the  estate  tliat  passed  by  the 
older  grunt  to  McLaurin  by  deed  from  W. 
H.  Mcl-aurln,  dated  March  18,  1879,  and 
the  Interest  of  Try  on  Pearson  that  de- 
scended under  the  younger  grant  was 
conveyed  to  blm  by  McCall  and  wife  on 
31st  of  March,  1879,  he  wUI  be  permitted 
to  prevail  in  an  action  raising  only  the 
Issues  of  title  and  possession,  and  drive 
the  plaintiff  to  a  nonsuit,  because  McFur- 
land,  and  others  through  whom  be  con- 
nects himself  with  the  Junior  grant,  had 
the  right  in  equity  to  demand  a  convey- 
ance of  the  legal  title  from  McLaurin  and 
those  claiming  under  the  older  grant  to 
bim.  It  Is  manifest  that  the  plaintlQ's 
right  to  recover  two  undivided  fifths  of 
tbe  land  depended  solely  upon  the  ques- 
tion whether  Buchanan  cultivated  any 
portion  of  the  land  In  controversy  for  sev- 
en consecutive  years  between  January- 1, 
1870,  and  the  date  of  the  summons  in  this 
action,  unless  the  defendant's  right  of  ac- 
tion had  accrued  by  reason  of  tbe  death 
of  John  L.  Fairly,  and  the  liability  of  his 
lands  to  be  subjected  for  assets  by  his  ad- 
ministrator. It  Is  familiar  learning  that 
the  personal  representative  has  no  con- 
trol over  or  connection  with  tbe  land  be- 
longing to  the  decedent,  unless  and  until 
he,  under  the  statute,  fCode,  §  1436,)  ap- 
plies for  and  obtains  license  to  sell  it,  in 
order  tQ  pay  tbe  debts  and  charges  of  ad- 
ministration. It  was  evidently  the  pur- 
pose of  the  framers  of  tbe  statutes,  pro- 
viding forsettlements  by  executors  and  ad- 
ministrators, that  they  should  be  required 
to  rendei' their  final  accounts  within  two 
years  after  qualification,  if  possible.  Code, 
§  1488.  For  tbe  benefit  of  tbe  creditors 
only,  and  in  harmony  with  that  Idea,  all 
conveyances  of  i-eal  property  of  a  deced- 
ent, by  a  devisee  or  heir  at  law,  made  with- 
in two  years  after  the  grant  of  letters  to 
the  personal  representutive,  are  declared 
"void  as  to  creditors,  executors,  adminis- 
trators.and  collectors  of  such  decedent ; " 
but  such  conveyances,  when  made  more 
than  two  years  from  the  grant  of  lettent 
to  bona  Ode  purchasers  U>r  value  and 
without  notice,  are  "  valid,  even  as  again.st 
creditors."  The  evi<lent  purpose  was  not 
only  to  allow  the  administrator  to  sell 
when  necessary  to  satisfy  the  demands  of 
creditors,  but  to  restrain  heirs  and  devi- 
sees for  a  reasonable  time  from  disposing 
of  tbe  real  property,  and  thereby  depriving 
the  creditors,  who  are  represented  by  the 
executor  or  administrator,  from  making 
it  available  as  assets.  It  will  not  be  so 
construed  to  save  tbe  heir  from  the  conse- 
quences of  his  own  laches,  or  to  deprive 
one  who  has  shown  more  diligence  of  the 
rights  acquired  by  him  under  the  express 
provision  of  another  statute.    Id.  §  141. 

Thus  far  we  have  conducted  this  discus- 
sion upon  the  Idea  that  both  grants  were 
valid  upon  their  faces,  but  that,  both  be- 
ing exhibited,  thetitie  would  be  deemed  to 
have  passed  by  that  first  issued,  until,  by 
a  direct  proceeding,  the  older  grunt  should 
be  declared  fraudulent  as  against  the 
younger.  But  it  is  Insisted  that  this  court 
erred  in  holding  that  the  graut'to  McFar- 
land  was  void  upon  its  face.  It  is  true 
that  tbe  court  did  not  advert  to  the  fact 
that  the  statute  then  in  force  in  the  year 
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1817  pennltled  one  who  entered  land  to 
take  ont  ble  grant,  provided  be  should 
pay  the  purchase  money  to  the  state  be- 
fore the  "31st  day  of  December,  which 
sbonld  happen  in  tlic second  year  thereaft- 
er," bet  did  not  declare  a  grant  void  be- 
cauRe  it  was  iRSued  or  the  survey  was 
made  after  that  time  had  elapsed.  Buv. 
St.c.42,  §  10;  Krous  v.  Long,  6  Ired.  Eq. 
259;  Stanly  v.  Biddle.  4  Jones,  Eq.  383. 
Tbe  result  would  be  that  while  it  is  cor- 
rect as  a  principle  to  hold-  that  a  grant, 
wliich  upon  its  face  appears  to  have  been 
iaraed  in  contravention  of  law,  is  void, 
the  particular  grant  to  McFarland  was 
not  npon  its  face  invalid. 

Neither  of  the  grants  has  come  up  with 
the  record  as  an  exhibit.  Under  the 
terms  of  tbe  act  of  1796,  c.  455,  §  18,  (2  Pot- 
ter's Bevisai,  p.  807,)  a  grant  was  not  val- 
id if  talceu  out  more  than  two  years  aft- 
er tbe  entry  was  made.  This  section  was 
repealed  by  tbe  act  of  1804,  c.  651.  (2  Pot- 
ter's Bevitial,  p.  1010. )  At  tbe  same  spsslon 
of  tbe  general  assembly  another  act  was 
passed  wbich  is  substantially  the  same  as 
Code,§276e;  Acts  1804, c. 759,  (2  Potter  sBe- 
vlaal,  1149.)  So  that  where  a  grant  was 
IsBoed  In  1847,  upon  an  entry  made  In  1801, 
It  was  not  upon  its  face  void.  If  the  pur- 
chase mouey  was  paid  to  the  state  before 
the  15th  (now  the  31st)  of  December  of  the 
Beeond  year  after  the  entry  was  made,  the 
grant  was  valid,  under  thestatute  then  in 
forte.  KrouB  v.  Long,  supra.  McLaurin's 
entry  was  made  in  1841,  and  his  grant  was 
taken  ont  lu  1842.  The  first  question  sug- 
gested by  the  dates  of  the  entries  and 
grants  is  whether  tbe  various  acts  ex- 
tending the  time  for  taking  out  patents 
aOect  the  It^ai  status  of  the  clairoauts 
onder  them.  Though  tbe  act  of  1842,  c. 
35,  did  not  contain  the  saving  clause  in 
reference  to  junior  entries,  coached  in  the 
Mme  terms  as  the  othe*;'  acts  in  relation 
to  tbat  subject,  it  was  construed  by  the 
court  to  mean  the  same  thing.  Buchanan 
T.Fitzgerald,  6  Ired.  Eq.  121.  In  the  case 
of  Bryson  v.  Dobson,  3  Irerl.  Eq.  138,  (de- 
cided in  1843,)  the  court  having  previously 
declared  that,  "against  another  subsist- 
ing entry,  one  that  has  lapsed  is  revived 
as  of  the  date  of  the  statute  by  which  it 
h  revived."  The  only  effect  of  the  act  of 
U43,  then,  would  be  to  make  the  rights 
of  the  parties  the  same  as  if  the  entry  of 
McFarland  had  been  made  in  1842,  on  the 
day  when  the  act  was  passed,  thus  mak- 
ing his  entry  (as  well  as  his  grant)  junior 
In  contemplation  of  law  to  tbat  of  AIc- 
Laorin.  Bat  the  defendant  insists  in  his 
petition  to  rehear  that  this  court  must 
take  notice  of  a  resolution  passed  by  the 
general  assembly  on  the  7th  of  January, 
1847,  (Laws  184B-i7,  p.  381.)  while  the 
plalntiS  maintains  that  it  is  apriyate  law 
and  the  courts  cannot  take  notice  of  It, 
nnless  it  has  been  offered  In  evidence. 
Waiving  all  objection  to  Its  introduction 
and  identity  as  authority  for  issuing  the 
McFarland  grant,  we  would  encounter  in- 
Bnperable  ditilculty  In  declaring  it  a  su- 
perior title  to  the  grant  Issued  before  the 
passage  of  the  resolution.  The  legisla- 
tive recital  that  the  purchase  money  was 
paid  by  McFarland  In  1804  would  not  fix 
Duncan  McFarland  witb  notice.    Indeed, 


he  could  not  have  been  affected  by  such 
notice  if  it  had  been  proven  In  an  action  for 
possession,  to  which  he  was  a  party. 
Even  if  the  resolution  can  be  noticed  by  us, 
and  we  should  go  further  and  accept  as 
true  the  statement  that  It  is  referred  to  in 
the  grant  as  the  legislative  authority  for 
issuing  the  grant,  it  will  not  be  contended 
that,  in  the  absence  of  a  judicial  declara- 
tion of  fraud  on  McLaurin's  part,  the  leg- 
islature had  the  powerto  divest outof  Mc- 
Laurin  such  title  as  had  already  vested  in 
him  under  his  grant  in  1842.  and  transfer  It 
to  McFarland .  Stanmire  v.Taylor,  3  J  ones, 
(N.C.)  207;  Stanmire  v.  Welch,  Id.  214. 
In  Buchanan  t.  Fitzgerald,  supra.  Chief 
Justice  RoFFiN,  delivering  the  opinion, 
said,  in  reference  to  the  validity  of  a  senior 
grant,  taken  out  after  the  purchase  money 
had  lieen  paid  by  a  junior  grantee,  who 
had  an  older  entry;  "Certainly  witnout 
notice  of  it,  [the  payment,]  the  defendant 
might  innocently  and  justly  enter  the  land 
and  lay  ont  his  money  for  It,  after  a  lapse 
of  upwards  of  five  years  from  the  date  of 
tbe«ntry,  and  nearly  three  from  that  of 
the  alleged  payment  of  the  money  Into  the 
treasury,  and  therefore  is  entitled  in  con- 
sequence to  hold  It  to  his  own  use."  In 
that  case  the  defendants  had  brought  an 
action  of  ejectment  against  tbe  plaintiffs, 
who  were  heirs  at  law  of  the  claimant, 
under  the  junior  grant  and  senior  entry, 
and  had  evicted  them ;  and  after  being 
ejected  the  plaintiffs  had  filed  a  bill  asking 
to  have  the  defendant  declared  a  trustee, 
but  had  failed,  because  there  was  "noth- 
ing in  the  case  to  affect  the  defendant  witb 
notice  of  the  payment  of  tbe  purchase 
money.  In  our  case  about  43  years  inter- 
vened between  the  payment  of  the  pur. 
chase  money  and  the  issuing  of  the  grant. 
Instead  of  5.  A  more  marked  distinction, 
however,  arises  out  of  the  fact  that  while 
no  suit  had  ever  been  brought  against 
Duncan  McLaurln  to  fix  him  with  notice 
of  the  entry  and  payment  of  the  purchase 
money,  and  declare  him  a  trustee,  the  de- 
fendant, under  a  general  denial  In  an  ordi- 
nary action  for  title  and  possession,  asks 
the  court  to  declare  tha  t  one  of  the  grantees 
through  whom  he  claims  defrauded  the 
other,  through  whom  he  claims  also, 
and  should  be  declared  a  trustee  as  to 
tbe  land  in  controversy  for  his  benefit. 
This  relief  Is  asked  without  a  acintilla  of 
evidence  to  fix  McLaurln  with  actual  or 
constructive  notice  of  the  entry  or  pay- 
ment of  the  purchase  money  by  McFar- 
land, before  his  grant  was  issued,  and  for 
the  purpose  of  transferring  the  legal  title 
at  this  late  date  in  an  action  wherein  no 
equity  Is  alleged  on  the  part  of  the  junior 
grantee,  McFarland,  and  those  claiming 
under  him  ;  and  then  showing  that  tbe 
statute  of  limitations  did  not  run  in  favor 
of  Buchanan,  as  against  that  title,  because 
Pearson's  life-estate  had  not  terminated 
when  he  occupied  the  premises.  Only  such 
exceptions  of  the  defendant  as  the  court 
did  not  consider  on  tbe  former  hearing,  be- 
cause of  tbe  holding  that  the  McFarland 
grant  was  void  upon  its  face,  are  open  for 
discussion  upon  the  rehearing.  All  of  these 
fall  within  the  principles  we  have  an- 
nounced, and  are  disposed  of,  whether 
specifically   mentioned   or  not,  since   we 
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have  sustained  the  court  below  In  leaving 
only  the  question  of  possession  to  the  jury, 
on  the  eround  that,  if  it  were  admitted 
that  the  defendant  could  trace  his  title  to 
both  the  grunts  offered,  the  plaintiff,  in 
view  of  the  other  admitted  facts,  was  enti- 
tled to  recover  two  undivided  fifths  of  the 
land.  If  Buchanan  cultivated  the  land  for 
seven  years,  when  the  statute  was  running 
aa  to  the  two  heirs  of  Fairly,  who  were 
not  under  legal  disability.  For  the  rea- 
sons stated,  we  hold  that,  if  it  were  error 
to  tell  the  jury  that  the  sheriff's  deed  for 
Pearson's  Interest  was  void,  error  was 
harmless,  and  no  other  material  error  was 
shown.    The  petition  must  be  dismissed. 

(108  N.  c.  614)  

Watts  et  al.  v.  Warren  et  al. 

FRAPHULENT  COJJVETANOES — EVIDESCE— Tkansac- 

TI0N8  WITH  Decedent — Assionments  of  Error. 

(Supreme  Court  of  North  Carolina,    May  19, 
1891.) 

1.  Where,  in  an  action  by  creditors  to  set 
aside  as  fraudulent  an  assignment  of  a  life  in- 
surance policy  to  decedent's  brothers,  the  defense 
was  that  the  latter  bad  theretofore  paid  auuml>er 
of  decedent's  debts;  that  one  ot  them,  as  co-ex- 
ecutor with  him  of  their  father's  estate,  was 
obliged  to  pay  large  sums  on  account  of  his  do- 
fault;  and  that  the  sums  so  paid  were  a  ]ust  and 
fair  price  for  the  assignment,— evidence  as  to 
such  payments  was  material  to  prove  tlie  consid- 
eration for  the  assignment,  and  the  bo^ia  fide 
character  ot  the  transaction. 

3.  Code  N.  C.  §  590,  provides  that  no  one  in- 
terested in  an  action  adversely  to  a  deceased  per- 
son shall  be  examined  as  a  witness  in  his  own 
behalf,  "concerning  a  personal  transiwtion  or  com- 
munication l)etween  the  witness  and  the  deceased 
person. "  Held,  in  an  action  to  set  aside  an  as- 
signment to  decedent's  brothers  of  a  life  insur- 
ance policy,  that  defendants,  although  incompe- 
tent under  said  section  to  prove  the  contract  of 
assignment,  or  the  consideration  agreed  upon 
therefor  with  decedent,  could  testify  to  their 
transactions  with  third  persons  in  that  regard, 
and  show  what  money  they  had  paid  in  settle- 
ment of  decedent's  debts,  and  also  what  sums 
they  had  boon  compelled  to  pay  on  account  ot 
decedent's  default  as  co-executor  of  their  father's 
estate. 

8.  Assignments  of  error  in  disallowing  cer- 
tain questions,  as  to  what  payments  had  been 
made  by  defendants  for  and  on  account  of  de- 
cedent, sufficiently  suggest  tne  materiality  of  the 
evidence  proposc^d;  and,  although  the  ovidenuo 
itself  is  not  specifically  set  forth,  such  assign- 
ments will  lie  considered  on  appeal. 

Appeal  from  superior  court,  Durham 
county:  MacRab,  Judge. 

It  appears  that  Julius  B.  Warren  died 
intestate  in  the  county  of  Durham,  in  the 
month  of  .lune.  1880.  and  the  defendant 
W.  A.  Warren  duly  became  the  adminis- 
trator of  his  estate.  This  action  is 
brought  by  the  creditors  of  the  intestate 
to  compel  the  defendant  administrntor  to 
an  account  of  bis  administration,  and  to 
pay  the  creditors  what  may  be  payable 
to  them  respectively.  The  other  defend- 
ants are  brought  into  the  action  to  the 
end  thatthey  may  be  concluded  in  respects 
not  necessary  to  be  particularly  mentioned 
here.  In  the  life-time  of  this  intestate,  he 
obtained  from  the  Provident  Savings  As- 
surance Society  of  N3w  York  a  policy  of 
insurance  of  his  own  life,  payable  to  him 
and  for  his  own  benefit,  dated  the  15th  of 
March,  1888.  for  the  sum  of  »15,000.  On 
the  29th  day  ot  March,  1889,  he  assigned. 


transferred,  and  delivered  this  policy  of  In- 
surance to  his  two  brothers,  the  defend- 
ants W.  A.  Warren  and  Franit  Warren, 
"for  value  received."  No  particular  con- 
sideration is  recited.  At  the  time  of  the 
death  of  the  intestate,  he  was  largely  in- 
debted to  divers  creditors,  and  it  is  alleged 
that  the  assets  of  his  estate  are  insufflcieoC 
to  pay  his  debts  and  the  costs  of  adminis- 
tration. It  is  further  alleged,  among  other 
things,  that  such  assignment  of  the  policy 
of  insurance  was  made  in  fraud  of  and  to 
defraud  the  creditors  of  the  intestate,  eto.; 
and  that,  at  most,  such  assignment  was 
Intended  only  to  secure  certain  debts  and 
the  payment  of  premiums  upon  the  iiolicy 
as  the  same  might  come  due,  etc.  The 
plaintiffs  allege  that  the  policy  belongs  to 
and  constitutes  part  of  the  usnets  of  the 
estate,  and  they  demand  Judgment  that  It 
be  so  dccla'-ed,  etc.  The  defendants  deny 
the  alleged  fraud,  and  aver  that  such  as- 
signment was  made  in  good  faith,  and  for 
a  just  and  lair  consideration;  and  tliey 
further  contend  that,  at  all  events,  they 
bought  the  insurance  policy  for  a  just  con- 
sideration, in  good  faith,  and  without 
linowledge  or  notice  of  any  such  fraudu- 
lent intent  or  purpose  of  the  said  intes- 
tate. The  court  submitted  to  the  jury  the 
following  issues,  and  the  jury  responded 
to  the  same  as  indicated  at  the  end  of 
each:  "(1)  Was  the  assignment  by  J.  B. 
Warren  to  W.  A.  Warren  and  F.  R.  War- 
ren  absolute  and  for  full  valie?  Answer. 
No.  (2)  Was  said asHignmentintendedasa 
security  for  indebtedness  of  J.  B.  Warren 
as  executor  of  his  father's  estate  or  other- 
wise? A.  No.  (3)  Was  such  assignment 
made  simply  as  a  security  for  premiums 
paid  out  and  to  be  paid  thereon  by  W.  A. 
Warren  and  F.  R.  Warren?  A.  No.  (4) 
Was  said  assignment  made  by  J.  B.  War- 
ren with  intent  to  hinder,  delay,  and  de- 
fraud his  creditors?  A.  Yes.  (5)  Did  the 
defendants  W.  A.  Warren  and  F.  R.  War- 
ren have  notice  of  such  intent  when  the 
assignment  was  made?"  There  was  no 
response  to  this  issue.  On  the  trial  there 
was  evidence  tending  to  prove  that  the 
Intestate  and  the  defendant  administra- 
tor were  executors  of  tlieir  deceased  fa- 
ther's willand  that  the  Intestate  inhislife- 
time  liad  used  very  considerable  sums  ot 
money — how  much  did  not  definitely  ap- 
pear— that  belonged  to  legatees  ot  the  will, 
and  that  the  defendant  W.  A.  Warren  had 
paid  and  had  to  pay  the  same,  etc.,  and 
that  such  payments  constituted  part  of 
the  consideration  paid  by  him  lor  the  pol- 
icy of  insurance.  The  defendant  adminis- 
trator was  examined  as  a  witness  In  his 
own  behalf,  and  his  counsel,  among  oth- 
ers, put  to  him  questions  as  follows: 
"  What  payments  have  you  made  to  other 
persons  than  J.  B.  Warren  in  considera- 
tion of  that  assignment?  This  was  ob- 
jected to  by  the  plaintiffs,  and,  the  objec- 
tion being  sustained,  the  defendants  ex- 
cept. Defendants'  counsel  aslsed :  What 
sums  of  money  have  you  paid  out  by  rea- 
son of  your  liability  as  co-executor  with 
J.  B.  Warren  of  F.  L.  Warren,  deceased? 
Objection  by  plaintiffs  sustained,  and  de- 
fendants except."  The  defendant  F.  B 
Warren  was  also  examined  as  a  witness 
for  the  defendants,  and,  among  others, 
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this  qaeation  was  put  to  him:  "State  if 
yoa  have  made  any  payment,  it  so,  to 
whom,  on  debts  of  J.  B.  Warren.  Tlie 
plaiutiEfs  objected,  and,  objection  being 
gnstained,  the  defendants  except."  There 
were  numerous  other  exceptions,  butthey 
need  not  be  reported.  The  court  gave 
judgment  upon  the  verdict  for  the  plain- 
tifTs.  and  the  defendants  thereupon  ap- 
pealed to  this  court. 

Jobu  IT.  Grab&m  and  Jaa.  S.  Manning, 
for  appellants.  Boone  &  Parker,  W.  W. 
Fatter,  and  W4  A.  Guthrie,  for  appellees. 

Merrimon,  C.  J.,  (after  stating  tiie  facta 
as  above.)  Assignments  of  error,  upon 
the  ground  that  evidence  tendered  on  the 
trial  was  Improperly  rejected,  should  dis- 
tinctly specify  its  relevancy  and  materiali- 
ty. The  court  must  be  able  to  see  its 
nature  and  application  with  reasonable 
certainty ;  otherwise  It  cannot  say  that 
there  is  or  is  not  error.  The  presumption 
Is  that  the  rulings  of  the  court  are  correct 
until  the  contrary  is  made  to  appear  in 
some  appropriate  way.  Whitesides  v. 
Twitty,  H  Tred.  431;  Knight  v.  Killebrew, 
S6  N.  C.  400 ;  Summer  v.  Candler,  9i5  N,  C. 
(34.  Although  the  evidence  which  the  de- 
fendants sought  to  elicit  by  the  questions 
pot  to  the  witnesses  in  this  case,  and 
which  the  court  declined  to  allow  them  to 
answer,  is  not  specifically  set  forth  in  the 
assignments  of  error,  still  we  think  the 
qaestlons  themselves  suggest  with  suffi- 
cient distinctness  and  certainty  the  nat- 
ure, meaning,  relevancy,  and  materiality 
of  the  evidence  proposed  and  rejected,  as 
will  presently  appear.  The  plaintiffs, 
creditors  of  the  Intestate  of  the  defendant 
administrator,  alleged  that  he  assigned 
to  the  defendants  the  Warrens,  his  broth- 
ers, the  policy  of  insurance  mentioned,  in 
fraud  of  and  to  "hinder,  delay,  and  de- 
fraud his  creditors:"  and,  further,  that, 
if  this  was  not  so,  then  he  assigned  the 
same  to  them  to  the  end  they  might  pay 
the  premiums  that  might  after  the  assign- 
ment come  due  thereon,  and  in  the  end  re- 
ceive the  money  that  might  be  paid  In  dis- 
charge of  the  policy,  and  apply  the  same 
to  reimburse  themselves  for  such  preml- 
vms  as  might  be  paid  by  them  :  and  also 
to  the  payment  and  discharge  of  certain 
debts  and  liabilities  of  the  intestate.  This 
the  defendants  broadly  denied,  alleging, 
in  substance,  that  they  bought  the  policy 
HO  assigned  to  them  In  good  faith,  paying 
therefor  its  fair  value.  They  allege,  fur- 
ther, that  their  brother,  the  intestate,  was 
in  his  life-time  the  co-executor  with  the  de- 
fendant \V.  A.  Warren  of  the  will  of  their 
deceased  father;  that  the  intestate,  while 
80  executor,  took  and  used  for  bis  own 
purposes  large  sums  of  money  that  be- 
longed to  his  father's  estate,  and  were  de- 
voted by  the  will  to  the  payment  of  lega- 
cies, etc., for  all  which  the  defendant  W.  A. 
Warren  was  liable,  and  was  bound  to  pay 
the  same:  that  they  had  paid  other  debts 
for  their  said  brother;  that  the  aggregate 
of  the  sums  of  mone.v  they  so  paid,  and 
others  they  were  obliged  to  pay,  for  the 
Inteiitate,  was  intended  to  be  and  was  a 
fair  and  just  price  for  the  policy  of  insur- 
ance so  assigned  to  them ;  and  that  the 
intestate  assigned  the  same  to  them  in 


good  fnltb,  for  such  consideration.  It 
hence  behooved  the  defendants  the  War- 
rens to  prove  on  the  trial,  and  to  produce 
competent  evidence  for  that  purpose,  that 
the  intestate  owed  them  as  alleged,  and 
what  sums  of  money;  whatpremiumsthey 
so  paid  on  account  of  the  i)olicy  of  insur- 
ance ;  what  of  his  debts  they  paid  at  his  in- 
stance; and  what  sum  or  sums  of  money 
the  defendant  W.  A.  Warren  had  paid  and 
was  obliged  to  pay  as  such  co-executor 
on  account  of  the  default  of  the  intestate 
as  one  of  the  executors  of  his  father's 
will.  There  was  some  evidence  produced 
on  the  trial  by  the  defendants  tending  to 
prove  that  such  matters  and  things  con- 
stituted the  consideration  for  the  assign- 
ment of  the  policy  of  insurance.  There 
was  likewise  some  evidence,  in  some 
aspects  of  the  whole  of  the  evidence  pro- 
duced, tending  to  prove  that  the  assign- 
ment of  the  policy  of  insurance  was  made 
as  a  security  for  the  reimbursement  of  the 
defendants  the  Warrens,  on  account  of 
premiums  they  might  pay  as  required  by 
the  policy,  and  to  pay  certain  debts  and 
discbarge  certain  liabilities  of  the  intes- 
tate. Therefore  the  evidence  proposed  by 
the  defendants,  and  which  was  rejected, 
tending  to  prove  what  sums  of  money 
the  defendant  W.  A.  Warren  had  paid  on 
account  of  the  default  of  his  brother,  the 
intestate,  as  executor  of  his  father's  will, 
was  relevant  and  material,  as  was  also 
the  other  evidence  so  proposed  and  reject- 
ed, tending  to  show  what  debts  of  the  in- 
testate the  defendants  the  Warrens  had 
paid  for  him.  Such  evidence,  if  it  bad 
been  received,  wonid  have  tended  in  some 
measure  to  prove  a  consideration,  and  the 
amount  thereof,  for  the  assignment  of  the 
policy,  and  that  the  same  was  made  in 
good  faith  and  for  a  lawful  pnrpose.  Al- 
though It  was  not  very  direct,  its  per- 
tinency and  bearing  favorable  to  the  de- 
fendants were  plainly  to  be  seen,  and,  tak- 
en in  connection  with  the  whole  evidence 
produced  on  the  trial,  (very  much  of  it  in- 
definite and  unsatisfactory,)  it  might 
have  materailly  changed  the  verdict  ot 
the  jury  as  to  one  or  more  of  the  issues 
submitted  to  them.  In  any  view  of  the 
case,  the  defendants  were  entitled  to 
have  the  benefit  of  it. 

It  was  Insisted,  however,  that  the  evi- 
dence so  rejected  came  within  the  inhibi- 
tion of  the  statute,  (Code,  §  590,)  and  was 
not  competent,  because  the  witnesses 
were  interested  in  the  event  of  the  action 
adversely  to  a  deceased  person,  and  the 
evidence  it  was  proposed  they  should  give 
was  "concerning  a  personal  transaction 
or  communication  between  the  witness 
and  the  deceased  person," — the  intestate 
named.  We  think  this  contention  cannot 
be  allowed  to  prevail.  Thecourt  properly 
held  that  the  witness  W.  A.  Warren  was 
not  a  competent  witness  to  testify  as  to 
the  contract  of  assignment  of  the  policy 
of  insurance,  and  the  consideration  there- 
of agreed  upon,  because  such  testimony 
would  clearl.v  come  within  the  inhibition 
ot  the  statute  just  cited.  But  there  was 
some  evidence  of  the  witnesses  other  than 
the  defendants  Warren,  whose  proposed 
testimony  was  rejected,  going  to  prove 
that  the  Intestate  made  the  assignment 
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in  question,  not  for  any  frandulent  pur- 
pose, but  for  a  valuable  consideration, 
BucI)  as  that  above  mentioned.  The  de- 
fendants the  Warrens  were  not  competent 
witnesses  to  testify  as  to  the  cuntruct  of 
assignment,  because  the  deceased  anslKnor 
could  not  testify  in  bis  own  behalf,  and 
contradict  them,  as  to  "a  personal  trana- 
ctctton  or  communication"  between  bim 
and  tbem.  The  obvious  purpose  of  the 
statute  .is  to  prevent  the  surviving  inter- 
ested party  in  such  cases  from  testifying 
as  to  such  "  personal  transaction  or  com- 
munication," because  the  deceased  party 
cannot.  The  witnesses  were  not  called 
upon  to  testify  "concerning  a  personal 
transaction  or  communication"  between 
them  and  tbedeceased  person,  their  broth- 
er ;  they  were  asked  to  testify  as  to  trnn'&- 
actiona  and  communications  with  per- 
sons other  than  the  deceased,  and  as  to 
which  such  third  persons  could  testify,  if 
need  be.  The  statute  does  not  by  Its 
terms  or  purpose  prevent  thesurvlring 
party  from  testiiying  concerning  transac- 
tions and  communications  with  third 
persona  that  may  affect  adversely  the 
estate  of  the  deceased  person,  or  the 
rifcbts  of  persons  in  and  to  the  same.  The 
questions  put  to  the  witnesses  wbich  they 
were  not  allowed  to  answer  obviously 
bad  reference  to  the  pleadiues,  the  issues, 
and  the  contentions  of  the  parties  on  the 
trial.  They  were  intended  to  elicit  from 
tlie  witness  W.  A.  Warren— F/rst,  an  ac- 
count of  what  sums  of  money  be  had  paid 
to  persons  other  than  his  brother,  de- 
ceased, for  and  on  account  of  the  latter; 
and,  secondly,  what  suras  of  money  he  had 
paid  to  third  persons,  and  for  which  be 
was  liable,  on  account  of  the  defaultof  his 
brother  as  executor  of  his  father's  will. 
The  question  put  to  F.  R.  Warren  was  in- 
tended to  elicit  from  him  an  account  of 
any  sums  of  money  he  had  paid  "on 
debts"  of  his  brother,  deceased;  and  Bucb 
evidence  was  intended  to  apply  and  have 
force  on  the  trial  in  any  pertinent  aspects 
of  the  case.  Such  payments  of  money  for 
the  benefit  of  the  deceased  brother  were 
not  made  to  the  latter,  but  to  third  per- 
sons, and  he  may  or  may  not  have  had 
knowledge  of  the  same;  but,  however  this 
might  be,  the  transactions  and  communi- 
cations concerning  the  same  were  not 
with  him.  Nor  was  the  purpose  of  the 
evidence  to  prove  the  contract  of  assign- 
ment of  the  policy  of  insurance,  or  "con- 
cerning a  personal  transaction  or  com- 
munication between  the  witness  and  the 
deceased  person"  about  the  same.  The 
purpose  was  to  prove  material  facts  and 
transactions  distinctly  with  third  per- 
sons, and  to  connect  and  apply  them  with 
other  material  facts  and  transactions  by 
proper  evidence,  for  pertinent  purposes 
on  the  trial.  The  evidence  was  material, 
not  to  prove  the  contract  of  assignment 
of  the  policy,  but  to  prove  distinct  trans- 
actions with  third  persons — persons  other 
than  the  deceased  party— that  grew  out 
of  and  were  in  a  sense  a  consequence  of 
such  contract.  In  view  of  the  pleadings, 
tiie  issues  submitted  to  the  Jury,  the  con- 
ten  tions  of  the  parties,  and  the  whole  of  the 
evidence  produced  on  the  trial,  upon 
ivbich  the  evidence  rejected  might  have 


bad  some  material  bearing  favorable  to 
thedefendantH.tbelatterevidence  was  rela- 
tive, material,  and  competent,  and  ought 
to  have  been  received  by  the  court,  unless 
the  answers  of  the  witnesses  to  the  queo- 
tions  put  to  them  had,  contrary  to  expec- 
.tntlon,  been  irrelevant,  and  not  such  as 
their  nature  and  purpose  suggested  and 
implied.  The  tollowing  cited  authorities 
are  more  or  less  in  point  here:  Wbitesides 
V.  Qre«>n,  64  N.  C.  807;  Thompson  v.  Hum- 
phrey, 83  N.  C.  416;  Lockhart  v.  Bell,  5)0  N. 
C.  491);  Peacock  v.  Stott,  W.  518;  WaddeU 
V.  Swunn,  91  N.  C.  105;  Kikes  v.  Parker, 
95  N.  C.  232;  Loftin  v.  Loftin,  96  N.  C.  94, 
1  S.  E  Rep.  837;  Carey  v.  Carey,  104  N.  C. 
175,10  S.  E.  Rep.  156;  Bnnn  v.  Todd,  107 
N.  C.  266, 11  8.  E.  Rep.  1048.  There  are  nu- 
merous other  assignments  of  error,  but 
we  do  not  deem  it  useful  or  necessary  to 
advert  to  them  further  than  to  say  that 
most,  if  not  all,  of  them  cannot  be  stis- 
tained.  There  is  error.  The  defendants 
are  entitled  to  a  new  trial,  and  we  so  ad 
Judge.  To  that  end  let  this  opinion  be 
certified  to  the  superior  court.  It  is  so  or- 
dered. 


(108  N.  C.  588) 

Stewart  et  a.1.  v.  Register  et  al. 

{Swpreme  Court  of  North,  CaToUva.    May  W, 
1881.) 

Rbformatiok  o»  Dbbds— Estoppel  op  Record — 
Deposition  Takbn  in  Forheb  Actios— Ojmbo- 
TIONS  NOT  Taken  Below. 
1.  In  an  action  to  reform  a  deed  by  inserting 
the  words  "and  their  Iieirs, "  omitted  by  mlstalra 
from  ttie  proper  plaoeto  pass  the  fee,  it  appealed 
that  a  speoial  proceeding  was  previously  brouKht 
against  plaintiffs,  who  set  this  npas  an  equitable 
counter-claim,  and  that  the  question  was  decided 
in  their  favor,  but  was  reversed  in  the  supreme 
court    The  reversal,   however,  was  never  en- 
tered l>eIovir,  the  action  and  the  counter-claim  l>e- 
ing  withdrawn  by  common  consent.    Held,  tliat 
such  prooeeding  did  not  constitute  an  estoppel. 
3.  The  deposition  of  a  draughtsman,  admitted 
to  have  been  regularly  taken,  and  allowed  in  a 

Erevious  action  iMtween  the  same  parties,  and 
\  relation  to  the  same  subject-matter,  is  compe- 
tent, though  no  proceedings  have  been  taken  to 
make  it  competent  in  the  present  action. 

8.  On  appeal,  the  admission  of  such  deposi- 
tion cannot  lie  objected  to  on  the  ground  of  a  non- 
identity  of  parties,  where  the  record  fails  to  show 
any  pertinent  data  as  to  the  matter,  or  that  suoh 
objection  v»as  raised  below,  and  there  are  no  as- 
signments of  error  in  regard  thereto. 

Appeal  from  superior  court,  Sampson 
county ;  Aumfikld,  Judge. 

This  action  is  brought  to  have  a  deed 
of  conveyance  of  land,  specitied  in  the 
complaint, corrected, so  as  to  insert  there- 
in at  the  pertinent  ami  appropriate  place 
to  pass  the  fee-simple  estate  in  tbe  land 
conveyed  the  words  "and  their  heirs," 
which,  it  Is  alleged,  were  omitted  from  It 
by  tbe  inadvertence  and  mistake  of  the 
draughtsman  thereof.  It  is  alleged  that 
the  deed  conveyed  but  a  life-estate,  where- 
as the  tfrantor  therein— a  grandfather, 
sustaining  the  relation  of  loco  purentla 
to  certain  of  his  grandchildren — intended 
thereby  to  convey  to  them  the  fee  in  the 
land  conveyed.  The  defendants  deny  the 
material  allegations  of  the  complaint, 
and  allege  also  that  tbe  plaintiffs  are  es- 
topped in  tiie  ilction  by  the  determination 
of  a  special  proceeding  specified  before  this 
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action  beKBn.  That  proceeding  dame  he- 
lore  this  court  by  appeal,  and  tlie  latter 
directed  that  the  Judgment  appealed  from 
h«j  reversed.  Po*ell  v.  Moiisey,  98  N.  C. 
426.  4  S.  E.  Rep.  185.  The  jndKment  ol 
thia  coart  was  dnly  certified  to  the  aupe* 
nor  coart.  Thereupon  that  court,  at  the 
October  term  thereof  of  1888,  made  this 
entry  In  the  proceeding:  "The  plaintiffs 
are  permitted  to  withdraw  their  action 
or  special  proceeding  because  the  same 
was  prematurely  begun,  and  leave  ia  given 
the  defendants  to  withdraw  their  counter- 
claim." In  this  action  the  court  submit- 
ted to  the  Jury  appropriate  issues,  and 
they  found  by  their  verdict  that  the  maker 
of  the  deed  In  question  did  intend  to  con- 
rey  the  fee  in  the  land  conveyed  thereby, 
and  that  the  words  "and  their  heirs" 
were  omitted  from  it  by  the  mistake  aud 
Inadvertence  of  the  draughtsman  thereof; 
that  the  grantor  of  the  deed,  at  the  time 
he  executed  the  same,  had  placed  himself 
in  toco  purantis  to  the  grantees  In  the 
deed,  who  were  bis  grandchildren ;  and 
that  the  plain ttflH  were  the  owners  of  the 
land.  The  court,  on  inspection  of  the 
record  of  the  special  proceeding  above  re- 
ferred to,  decided  that  the  same  did  not 
estop  the  plaintiffs  in  this  action,  and  the 
defendants  excepted.  The  following  is  so 
much  of  the  case  settled  on  appenl  as 
need  be  reported:  "On  the  trial  the  plain- 
tiff offered  as  evidence  a  deposition  of  A. 
A.  McKoy,  n  copy  of  which  is  filed  with 
this  record,  marked  'Exhibit  A.'  It  was 
stated  by  the  plaintiffs,  and  admitted  by 
the  defendants,  that  this  deposition  had 
been  regularly  taken  and  allowed  to  be 
read,  and  was  read  on  the  trial  In  the 
case  set  out  In  the  defendants'  answer  in 
Ibis  action,  alleging  a  second  defense; 
that  said  McKoy  had  died  before  the  com- 
mencemeqt  of  this  action.  The  defend- 
ants objected  to  this  evidence,  on  the 
KPuund  that  said  dei>ositIoa  had  not  been 
regularly  taken  in  tlris  action,  and  no  pro- 
ceeding in  law  or  equity  had  been  taken 
to  make  the  deposition  competent.  The 
court  overruled  this  objection,  and  the  de- 
fendants excepted. "  Thecourt  gave  Judg- 
ment in  favor  of  the  plaintiffs,  and  the  de- 
fendants, having  excepted,  as  above  stat 
ed,  appealed  to  this  court. 

is.  E.  Fulgoo  and  Haywood  <ft  Haywood, 
for  apiiellants.  J.  L.  Stewart  and  R.  H. 
Battle,  for  appellees. 

Mkrrimon,  C.  J.,  {after  stating  tbe  Sacts 
us  above.)  The  special  proceeding  relied 
niKin  by  the  defendants  does  not,  in  any 
view  of  it,  constitute  an  estoppel  of  rec- 
ord upon  the  plaintiffs  in  this  action,  for 
the  plain  reOHon  that  that  proceeding 
was  never  determined  upon  the  merits 
thereof  by  any  final  Judgment  therein. 
See  Powell  v.  Morisey,  98  N.  C.  426,  4  S.  E. 
Rep.  185.  Thiscourt  directed  the  Judgment 
therein  appealetl  from  to  be  reversed,  but 
no  entry  of  reyersal  ever  was  made.  In  • 
deed,  it  appears  that  when  the  decision 
of  this  court  was  certified  to  the  superior 
Court  the  latter  court  at  once  allowed  the 
plaintiffs  to  "withdraw  their  action  or 
special  proceeding  because  the  same  was 
premnturel.v  bei{un,"  and  allowed  the  de- 
fendants therein  "to  withdraw  their  coun- 


ter-claim."    Thus  the  proceeding  was  In 
legal  effect  dismissed, — abandoned  by  com- 
mon consent  of  the  parties  before  the  liti- 
gation was  completed.   There  was  no  set- 
tlement of  the  rights  of  the  parties,  nor 
any  Judgment  concluding  thelatter  In  any 
reeiHjct.    The   plaintiffs    witlidrew    their 
matter  of  the  proceeding,  and  the  defend- 
ants did  likewise,  with  the  sanction  of  the 
court.    It  so  appears  of  record.    Nothing 
appears  by  the  latter  to  estop  the  parties 
in  rhis  action  or  elsewhere.    To  create  an 
estoppel  by  a  former  judgment  it  must 
appear  that  thematter,  claim,  or  demand 
in  litigation  has  been  trie^  and  determined 
In  a  former  action  or  proceeding,  and  the 
Identity   In   effect  of   the  present  and  for- 
mer  cause    of    litigation    must   appear. 
Temple  v.  Williams,  91   N.  C.  82.    The  de- 
fendants objected   to  the  deposition  read 
In  evidence  on  the  trial  on  the  ground 
tnat  it  "had  not  been  regularly  taken  In 
this  action,  and  no  proceeding  in  law  or 
equity  had    been    taKen    to    make"    the 
same   competent.    These    objections    are 
clearly  not  tenable.    It  was  not  necessary 
that    the  depoaltlon  should  be  taken  in 
this  action.    It  is  sufficient  if  It  was  taken 
In  another  action  or  proceeding  between 
the  same  parties  in  relation  to  the  same 
subject-matter  or  cause  of  action,  or  in- 
volves the  same  material  questions,  and 
the   adverse   party  had  opportunity  to 
cross-examine  the  witness.    Bryan  v.  Mai- 
loy,  90  N.  C.  508;  1  Greenl.  Ev.  553;  Tayl. 
Ev.  §  434.    Nor  was  It  necessary  that  any 
proceeding  should  be  taken  in  a  court  of 
law  or  equity  to  render  It  competent  as 
evidence  in  this  action.    It  was  sufHclent 
to  take  It  from  the  files  to  which  it  prot>- 
erly   belonged,  and   Introduce  it  on  the 
trial,  properly  Identifying  it  with  the  for- 
•mer   action.    It   could    not  be  changed, 
modified,  or  amended.    It,  as  it  appeared 
on  file,  was  sufficient  or  Insufficient;  com- 
petent or  Incompetent.    Why,  therefore, 
should  any  proceeding  be  taken  In  court 
to  render  It  competent?    Any  proper  ob- 
jection might  have  been  made  to  It  at  the 
time  it  was  put  in  evidence.    It  might 
have  been  objected  that  It  was  not  taken 
In  another  action  between  the  parties,  or 
that  it  was  taken  in  respect  to  a  different 
matter  or  cause  of  action.    It  might  have 
been  objected  further  that  it  was  in  n«i 
way  material   In   the  former  action.    The 
material  parts  of  the  record  in  the  former 
action  should  have  accompanied  and  been 
Introduced  with  it,  to  show  Its  pertinencj- 
or  competency  in   this  action.    Indeed,  it 
seemsthat  such  record  was  so  Introduced. 
It  does  not  appear  from  the  record  that  an.y 
such  objections  as  those  just  suggested 
were  made  in  the  court  below.    If  there 
were  such. and  the  defendants  Intended  to 
avail  themselves  of  them  here,  they  should 
have  bad  the  objection  noted  In   the  rec- 
ord ;  and.  If  the  court  failed  to  sustain 
the  same,  they  should  have  assigned  er- 
ror.   The  exceptions  made  did  not  raise 
an.y  such  questions.    The  defeudants' coun- 
sel on  the  argument  before  us   insisted 
that  several  of  the  parties  to  the  former 
action  are  not  parties  to  the  present  one, 
and   thnt  several    of  the   parties   to  the 
present  one  were  not  parties  to  the  for- 
mer one;  but  no  such  objection  appears 
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from  the  record  to  have  been  made  in  the 
court  below.  No  error  is  aBsigned  in  such 
respect.  Moreover,  there  are  no  pertinent 
data  by  which  we  can  Bee  who  o!  the 
present  action  were  or  were  not  of  the 
former  action.  Nor  can  we  see  by  the  rec- 
ord who  of  the  present  action  are  in  prfvi^ 
ty  with  parties  to  the  former  action.  The 
judgment,  therefore,  must  be  affirmed. 

a08  N.  C.  472)  

Grubbs  v.  Nobth  Cabouna  Homb  Ins.  Co. 

{Supreme  Court  of  North  Carolina.    May  13, 

1891.) 

Turn  IxsuRASOB— StipOT/Ation  in  Poliot — FOB- 

THEB    INSCRANCB  —  WAIVER  —  AUTBOBITT    OF 

AoENT— Mbascbb  or  Dakaoes— Tbial— Abou- 

MBNT  OP  COCKSEL. 

1.  One  who  is  intrasted  by  an  insarance  com- 
pany with  blank  appUcationa  and  its  policies 
duly  signed  by  its  offlcers,  and  is  authorized  to 
taiie  risks  without  consulting  the  company,  to 
issue  policies  by  simply  signing  his  name  as 
a^ent,  and  to  colloct  premiums  and  cancel  poli- 
cies, is  empowered  as  agent  to  wai7e  condiuons 
against  further  insurance. 

2.  Stipulation  in  a  policy  against  further  in- 
surance without  the  consent  of  the  company  in- 
dorsed on  the  policy  is  waived  where  the  agent, 
in  reply  to  the  statement  of  the  insured  that  he 
should  want  more  insurance,  says  that  it  is  all 
right  so  long  as  be  does  not  insure  for  more  than 
three-fourths  the  value  of  the  stock.  Mebbiuon, 
C.  J.,  dissenting. 

3.  Where,  after  the  loss,  the  ofBcers  of  the 
company,  with  knowledge  of  the  additional  in- 
surance, still  recognize  the  validity  of  the  policy, 
und  induce  insured  to  incur  expense  in  making 
proof,  the  condition  requiring  the  consent  of  the 
company  to  bo  indorsed  on  the  policy  will  be 
held  to  be  waived.    Mekbimon,  C.  J.,  dissenting. 

4.  There  was  no  error  in  refusing  to  submit 
a  special  issue  as  to  whether  the  fact  that  addi- 
tional insurance  was  taken  was  made  known  to 
the  company  before  the  loss,  as  such  inquiry  was 
immaterial. 

5.  It  is  not  error  to  refuse  to  consider  written 
requests  for  instructions,  imlcss  presented  to  the 
court  at  or  before  the  close  of  the  testimony. 

6.  There  is  no  error  in  an  Instruction  that  the 
measure  of  damages  is  the  fair  cash  value  of 
goods  at  the  time  and  place  of  the  fire. 

7.  The  fact  that  a  witness  for  defendant,  who 
was  present  and  aiding  its  counsel  in  the  conduct 
of  the  case,  was  not  examined  to  contradict  the 
plaintiff  as  to  what  occurred  when  he  and  an- 
other came  to  adjust  the  loss,  was  a  matter  which 
counsel  was  properly  allowed  to  use  as  an  argu- 
ment that  plaintiff's  testimony  should  be  believed. 

Appeal  from  superior  court,  Northamp- 
ton county  :  T.  B.  Womack,  Judjre. 

T.  W.  Mhsov,  B.  S.  Gay,  aniJ.W.  Bias- 
dale,  lor  appellant.  R.  O.  Burton,  Jr.,  R. 
B.  Peebles,  and  W.  C.  Boneo,  for  appellee. 

AvEKY,  J.  The  defendant  aeked  the 
court  to  instruct  the  Jury  that  upon  con- 
sideration of  all  the  evidence  there  was  no 
waiver  of  the  condition  of  tlie  policy  re- 
quiring the  written  connent  of  the  defend- 
ant to  l>e  indorsed  upon  it,  provided  the 
plaintiff  sliould  take  out  additional  in- 
surance in  other  companies.  This  request 
was  equivalent  toadeniurrer  totbewhole 
of  the  evidence,  It  being  admitted  that 
additional  insurance  was  taken  out  in 
other  companies  after  tlie  policy  sued  on 
was  issued,  without  timt  securing  the 
written  indorsement  of  the  defendant's 
consent  upon  it  in  accordance  with  the 
express  requirements  of  one  of  its  condi- 
tions.   If   Dr.  Ramsey,  the   agent    with 


whom   the  plaintiff  treated,  was  author- 
ized to  take  fire  risks  and  issue  policies,  be 
was  empowered  to  waive  by  parol  a  con- 
dition in  a  policy  issued  by  him.    Winans 
V.  Insurance  Co..  38  Wis.  342;  Miner  v.  In- 
surance Co.,  27  Wis.  6i>3 ;  Oans  v.  Insurance 
Co.,  43  Wis.  108;  Insurance  Co.  v.  Spiers. 
87  Ky.  285,  8  S.  W.  Rep.  453;  Kitchen  v.  In- 
8nranceCo.,57  Mich.  135,  23  N.  W.Rep.  616; 
Insurance  Co.  v.  Earle,  33  Mich.  143;  Viele 
V.  Insurance  Co.,  26  Iowa,  63;  Wood,  Ins. 
§  391;  Shearman  v.  Insurance  Co.,  46  N.  T. 
526;  Fisbbeck  v.  Insarance  Co.,  54  Cal. 
422.    Where  u  general  agent    permits    a 
subagent  acting  under  his  direction  to  re- 
ceive premiums  from  and  to  fill  up  and  de- 
liver policies  to  the  insured,  the  acts  of  tlie 
subagent  are  regarded  as  the  acts  of  the 
general   agent.    Insurance  Co.  v.  Ruck- 
man,  127  III.  865,  20  N.   E.   Rep.  77.    The 
powers  of  an  agent  are  prima  fade  co-ex- 
tensive with  the  apparent  authority  giv- 
en him,  and  persons  dealing  with  him  may 
judge  of  their  extent  from  the  nature  of 
the  business  intrusted  to  his  care.    Wood, 
Ins.  §  500:  Homtball  v.  Insurance  Co.,  88 
N.  C.  71;  Beal  v.  Insurance  Co..  16  Wis. 
241;  Davenport  v.  Insurance  Co.,  17  Iowa, 
276.   Though  the  authorities  are  conflict- 
ing upon  many  questions  that  have  arisen 
as  to  the  powers  of  insurance  agents  gen- 
erally to  bind  the  companies  for  which 
they  act,  there  is  a  growing  tendency  to 
abrogate  rules  laid  down  by  some  of  the 
courts,  when  the  insured  sought  the  prin- 
cipal officers  of  these  corporations  in  the 
larger  towns,  and  asked  the  agents  to  for- 
ward applications  for  insurance,  instead 
of  waiting  at  their  homes  for  agents  sent 
to  solicit  their  patronage  and  stimulated 
to  active  and  persistent  effort  by  their  em- 
ployers.   We  concur  with  the  judge  be- 
low in  the  opinion  that,  if  Dr.  Ramsey 
was  intrusted  by  the  defendant  (as  he  tes- 
tified  that  he  was)  with   the  blank  ap- 
plications   and    with    its    policies    duly 
signed  by  its  offlcers,  and  was  authorized 
to  take  risks  without  consulting  the  com- 
pany, to  Issue  policies  by  simply  signing 
his  name  as  agent,  to  collect  premiums, 
and  cancel  policies,  then  he  was  empow- 
ered as  agent  to  waive  the  condition  that 
no  additional  insurance  should  be  taken. 
In  the  case  of  Insurance  Co.  v.  Earle,  su- 
pra, an  agent,  when  asked  about  the  tak- 
ing of  additional  insurance,  said  in  sub- 
stance that  it  would  make  no  difference, 
but,  without  saying  It  in  so  many  words, 
left  the  inference  that  consent  in  writing 
was  not  necessary,  and  the  court  held 
that  the  agent  bad  waived  a  condition  In 
the  policy  similar  to  that  in  plaintiff's 
policy,  and  that  the  insurers  could  not 
avoid  liability  under  the  contract  because 
additional    insurance    was   subsequently 
taken  in  another  company,  without  ask- 
ing for  or  securing  the  indorsement  of  its 
written  consent  on  the  original  policy. 
See,  also,  Oans  v.  Insurance  Co,  supra. 
After  testifying  that  he  was   permitted 
by  the  defendant  to  exercise  ail  of  the 
powers  enumerated  by  the  court  in  the 
foregoing  instructions.  Dr.  Ramsey  stated 
also  that  Grubbs  did  say  to  him  that  he 
would  want  further  insurance,  and  that 
he   (Ramsey)    replied    that    he   thought 
Grubbs  could  get  it  if  he  wished;  that  be 
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did  not  remember  any  more  of  the  couver- 
BatioD  ou  that  subject.  The  witneoB  Gay 
testified  that  Ramsey  said  to  Orubb,  when 
aiiked  aboat  further  insurance,  that  it  was 
all  right  so  that  be  did  not  insure  tor 
more  tban  three-fourths  the  value  of  the 
stock.  Grubbs  testifies  that  he  tuld  Ram- 
Bey  the  exact  amount  of  insurance  that  he 
proposed  lo  place  and  did  take  in  each  of. 
the  other  companies,  which  did  not  in  the 
aggreRste  exceed  three-fourths  of  the 
value  of  the  property  insured.  So  that 
the  facts  in  our  case  would  more  naturally 
warrant  the  inference  that  the  agent  did 
not  require  his  assent  to  be  indoi-sed  in 
writiOK  on  the  policy  than  the  evidence  in 
the  Michigan  authority  cited  above,  be- 
cause Ramsey  not  only  conveyed  the  idea 
that  it  would  be  all  right  to  get  addi- 
tional insurance,  but  added  the  condition 
that  the  whole  insurance  should  not  in 
the  aggregate  exceed  three-fourths  of  the 
value  of  the  property  insured,  thereby  ex- 
cluding the  inference  that  he  would  insist 
upon  any  other  condition.  But,  even  up- 
on his  own  testimony,  Ramsey  was  em- 
pow^ered  to  waive  the  indorsement;  and  if, 
after  Grubbs  notified  him  of  the  amount 
which  he  proposed  to  take  and  did  after- 
wards take  in  each  of  the  other  compa- 
nies. Ramsey  by  his  language  left  Grubbs 
to  infer  that  no  objection  would  be  made 
unless  the  aggregate  amount  of  insurance 
io  ttll  of  the  companies  should  exceed 
three-fourths  of  the  value  of  the  insured 
property,  and  Grubbs  did  not  exceed  the 
Umit,  then,  if  Grubbs  was  induced  to  be- 
lieve that  the  forfeiture  would  not  be  in- 
sisted on  unless  the  limit  in  the  qmount 
of  insurance  should  be  transcended,  and 
acted  under  that  impression  in  effecting 
additional  insurance,  that  condition  of 
ths  policy  would  be  considered  as  waived 
by  the  company.  We  think,  thnrefore, 
that  there  was  no  error  in  the  rulings  of 
the  judge  below  upon  which  the  6th,  14th, 
15t  b,  16th.  and  17th  exceptious  are  founded. 
It  seems  that  some  of  the  counsel  aban- 
doned, while  other  counsel  insisted  upon, 
tbeexceptions numbered  from  1  to  8,  inclu- 
sive, and  so  m  uch  of  exception  10  as  referred 
to  the  refusal  of  the  court  to  give  special 
instructions  asked  by  defendant,  and  num- 
bered 7.  If  after  a  breach  of  the  condi- 
tions of  a  policy  the  insurers,  with  a 
knowledge  of  the  facts  constituting  it,  by 
their  conduct  lead  the  insured  to  believe 
that  they  still  recognize  the  validity  of  the 
policy,  and  consider  him  as  protected  by 
it,  and  induce  him  under  such  impression 
to  incur  exiiense,  they  will  be  deemed  to 
have  waived  the  forfeiture,  and  will  bees- 
topped  from  setting  it  up  as  a  defense. 
Vielev.  Insurance  Co.,  26  Iowa,  9,  and  note 
page  68;  Osbkosh  Gas-Light  Co.  v.  Ger- 
mania  Fire  Ins.  Co.,  71  Wis.  454,  37  N.  W. 
Rep.  819.  Where,  with  a  knowledge  of  the 
facts  constituting  the  alleged  wniver,  the 
insurer,  after  the  insured  property  had 
been  destroyed  by  fire,  requires  theinsured 
to  furnish  invoice  of  goods  destroyed, 
proofs  of  loss,  or  plans  and  specifications 
of  the  building  burned,  or  to  appear  for 
examination,  such  acts  of  its  adjuster 
amount  to  a  concession  that  the  forfeiture 
for  failure  to  secure  the  indorsement  of 
additional  risks  will  not  be  insisted  upon. 


Insurance  Co.  v.  Kittle,  89  Mich.  61 ;  Titus 
v.  Insurance  Co.,  81  N.  Y.  410;  Cannon  v. 
Insurance  Co.,  53  Wis.  585, 11  N.  W.  Rep. 
11;  Webster  v.  Insurance  Co.,  36  Wis.  67. 
Where,  after  a  fire,  the  adjuster  of  a  com- 
pany joins  the  agents  of  other  companies 
in  the  effort  to  adjust  the  loss,  requires  the 
production  of  books  for  examination,  and 
asks  for  invoices  from  the  time  theinsured 
went  into  business,  and,  the  invoices  not 
being  furnished  because  of  their  destruc- 
tion by  fire,  then  asks  for  duplicates,  which 
the  insured  endeavored  by  correspondence 
with  creditors  to  get,  and  objects  to  set- 
tling on  the  ground  only  that  he  cannot 
agree  with  the  insured  as  to  the  amount 
of  loss,  and  offers  to  pay  for  his  company 
its  proportion  of  the  loss  as  estimated  by 
him,  the  company  represented  by  such  ad- 
juster is  estopped  from  insisting  upon  a 
forfeiture  by  reason  of  the  breach  of  any 
conditions  in  the  policy  in  reference  to  tak- 
ing additional  insurance.  Fishbeck  v.  In- 
surance Co.,  supra;  Argall  v.  Insurance 
Co.,  84  N.  C.  356.  See,  especially,  opinion 
of  CooLEY,  J.,  in  Insurance  Co.  v.  Kittle, 
supra.  The  testimony  admitted  after  ob- 
jection, and  constituting  the  ground  of  ex- 
ceptions 4,  5,  and  7,  will  therefore  appear 
at  a  glance  to  be  competent,  if  our  view  of 
the  law  in  reference  to  waiver  by  conduct 
subsequent  to  the  loss,  and  inconsistent 
with  the  Idea  of  Insisting  upon  a  forfeiture 
for  failure  to  comply  with  the  conditions 
set  forth  In  the  policy,  be  correct.  It 
would  follow  also  from  the  principle  laid 
down  by  us  that  there  was  no  error  in  so 
much  of  his  honor's  charge  as  relates  to 
the  doctrine  of  waiver  by  the  acts  of  the 
defendant's  agents  after  the  property  was 
destroyed,  and  this  applies  to  the  13th, 
18th,  and  19th  exceptions. 

The  defendant  excepted  to  the  refusal  of 
the  court  to  submit  an  issue  involving  the 
question  whether  the  fact  that  plaintlH 
had  obtained  additional  insurance  in  the 
other  four  companies  was  made  known 
to  the  defendant  before  the  fire  occurred. 
It  does  not  appear  that  tbe  refusal  of  the 
court  to  allow  the  Jury  to  answer  such 
an  issue  specifically  deprived  the  defend- 
ant of  the  opportunity  to  have  presented 
to  the  jury  any  view  of  the  law  arising 
out  of  the  testimony  that  was  material  to 
his  defense,  and  there  was  therefoi-e  no 
error  in  the  ruling  complained  of.  Mc- 
Aduo  v.  Railroad  Co.,  105  N.  C.  151, 11  S. 
E.  Rep.  316;  Emery  v.  Railroad,  102  N.  C. 
209,  9  S.  E.  Rep.  139;  Llneberger  v.  Tld- 
well,  104  N.  C.  510, 10  S.  E.  Rep.  758;  Bonds 
v.  Smith,  106  N.  C.  C64,  11  S.  E.  Rep.  322. 
Indeed,  it  is  apparent  that,  according  to 
our  view  of  the  law  governing  this  case, 
it  is  not  material  whether  Primrose  and 
Cowper,  the  president  and  adjuster  of  the 
defendant  compan.r,  or  the  agent.  Ram- 
sey, had  notice  of  the  additional  insurance 
before  the  loss,  since  it  is  not  denied  that 
they  had  actual  notice  after  the  fire,  and 
when  Cowper,  according  to  the  testimony, 
so  acted  as  to  waive  the  right  of  the  com- 
pany to  insist  upon  a  forfeiture  of  the  pol- 
icy. Besides,  it  seems  that,  in  order  to 
make  the  issue  tendered  subserve  the  pro- 
posed purpose,  it  would  be  necessary  now 
to  amend  It  by  interpolating  the  words 
"prior  to  tbe  loss,  "and  it  is  rather  late 


Digitized  by 


Google 


238 


SOUTHEASTERN  BEPOETEB,  Vot.  IS. 


(N.C. 


to    amend    detective  exceptions    in  this 
coart. 

Tbe  ninth  excetition  is  stated  In  the  rec- 
ord  as  follows:  "Durinj?  the  morning  ses- 
sion of  the  court,  and  pending  the  argu- 
ment of  couDtiel,  the  court  gave  notice  to 
counsel  that  no  special  instructions  would 
be  considered  which  were  not  presented  at 
the  convening  of  court  for  tbe  afternoon 
session.  Near  the  conclusion  of  the  speech 
of  Mr.  Mason,  who  closed  for  the  defend- 
ant, ]nBt  at  night,  the  defendant  present- 
ed the  following  additional  special  instruc- 
tions, which  were  not  considered,  for  the 
reason  that  they  were  not  presented  in 
apt  time.  Upon  the  conclusion  of  the 
speech  of  Mr.  Mason  the  court  took  a  re- 
cess until  after  supper,  when  Mr.  Burton 
closed  for  the  plaintiff."  "(11)  That  the 
value  of  tbe  stock  of  goods  burnt  is  not 
necessarily  the  original  cost  price,  with 
cost  of  transportation  added,  for  it  is  tes- 
tified that  the  goods  are  more  ur  less  old, 
and  also  that  a  large  proportion  were 
bought  on  time,  and  that  certain  per  cent. 
WHS  added  for  tbe  time  price.  These  facts 
must  be  considered  by  tbe]ary  in  forming 
their  estimate  of  tbe  stock.  The  annual 
value  of  the  stock  may  be  and  sbouM  be 
arrived  at  by  estimating  tbe  cash  price  of 
such  goods  as  those  destroyed  at  their 
reasonably  best  market,  and  then  adding 
thereto  the  cost  of  transportation  to 
Seaboard,  and  then  deduct  therefrom  the 
amount  of  deterioration  by  reason  of  the 
age  and  tbe  hnndllDK  of  thestock  of  goods. 
The  balance  will  be  the  actual  value  of  the 
goods.  (12)  If  tbe  plaintiff  bad  a  large  lot 
of  goodb  for  which  there  was  no  demand 
or  laarknt  at  Seaboard,  then  the  jury  will 
estimate  such  goods  at  what  they  reason- 
ably could  have  been  sold  for  at  the  time 
at  Seaboard,  or  at  what  they  could  In 
their  condition  have  been  reasonably  sold 
at  the  best  reasonable  market,  deducting 
thecostof  transportation."  It  was  noter- 
ror  to  refuse  to  consider  written  requests 
for  instruction  unless  presented  to  the 
court  at  or  before  the  close  of  the  testimo- 
ny. Marsh  v.  Richardson,  106  N.  C.  548, 11 
S.  E.  Rep.  522;  Taylor  v.  Plunimer,  105  N. 
C.  56,  11  S.  E.  Rep.  266;  Powell  v.  Rail- 
road, 68  N.  0.  395.  The  eleventh  exception 
is  stated  in  the  record  as  follows :  "  There 
was  evidence  tending  to  support  the  11th 
and  12th  Instrnctions  asked  by  the  defend- 
ant. The  plaintiff's  evidence  tended  to 
show  that  the  costs  of  tbe  goods  with  five 
per  cent,  added  for  cost  of  transportation, 
amounted  to  $8,218.31,  made  up  of  the 
amount  of  inventory  taken  of  August  8, 
1889,  f5,8,52.71,  and  subsequent  purchases 
shown  by  his  ledger  account,  and  certain 
stocks  of  goods  purchased  from  assignees, 
etc.,  (about  J475  worth,)  f4,007.68,  deduct- 
ing the  amount  of  sales  from  August  8tb 
to  the  time  of  Are,— $1,478.01  In  cash  sales, 
and  $1,5n2.10  In  credit  sales, — upon  which 
there  was  an  average  profit  of  30  percent.; 
that  his  purchases  were  upon  30  days  and 
four  months,  and  that  a  discount  of  from 
1  to  2  per  cunt,  could  have  been  obtained 
by  pun;hasing  iucash;  that  the  value  was 
at  least  $7,400.  The  defendant's  evidence 
tended  to  show  that  the  value  of  the  stock 
of  goods  did  not  exceed  $a,500  or  $4,000  at 
the  time  of  the  flro.    His  honor  charged 


tbe  Jury  on  the  second  Issnethat  the  meas- 
ure of  damage  was  the  fair  cash  value  of 
goods  at  tbe  time  and  place  of  the  fii-e, 
and  recapitulated  the  evidence  In  exte/iso 
as  to  thureHpectivecontentions  of  tbe  par- 
ties on  the  question  of  damages.  The  de- 
fendant excepted."  The  rule  laid  down  in 
this  court  is  substantially  the  same  as 
that  stated  for  tbe  court  by  Justice 
Reade  In  Fowler  v.  Insurance  Co.,  74  N.  C. 
89,  and  is  expressed  in  almost  identical 
language.  In  that  case,  as  in  ours,  a 
stock  of  goods  had  been  destroyed  by  fire, 
and  the  court  held  that  "the  measure  of 
damages  against  the  defendant  is  the  mar- 
ket value  of  tbe  goods  (within the  amount 
insured)  at  the  time  and  place  of  the  fire." 
His  honor  substituted  "fair  cash  value** 
for  "market  valut. "  We  can  see  no  mate- 
rial difference  between  tbe  words  used  In 
tbe  opinion  referred  to  aud  tbe  language 
of  the  charge.  This  court  In  that  case 
cited  May.  Ins.  §  424,  and  the  authority 
fully  sustains  the  rule  announced.  Wood 
(In  bis  work  on  Insurance,  §  445)  says 
that  one  who  takes  out  a  policy  on  a 
stock  of  goods  can  recover  "only  such  sum 
as  the  goods  wei-e  actually  worth  at  the 
time  of  the  loss;  not  what  tbey  cost  him, 
not  necessarily  what  It  would  cost  him  to 
replace  the  goods,  but  the  sum  which  tite 
goods  were  worth  when  they  were  de- 
stroyed by  the  casualty  Insured  against." 
The  cost  of  the  property  in  the  market 
may  be  shown  as  one  of  the  elements,  but 
not  the  tMt  of  its  value  when  destroyed  ; 
aud, on  the  other  band,  it  is  competent  for 
tbe  insurer  to  prove  that  there  was  a  de- 
terioration in  tbe  value  of  the  goods  after 
the  purchase  and  before  the  loss,  which,  if 
not  resulting  merely  from  temporary  de- 
pression In  tbe  market,  will  tend  to  estab- 
lish the  value  at  the  time  of  tbe  Are.  The 
damage  depends  upon  the  ascertainment 
of  the  amount  for  which  the  property  can 
be  sold,  and  that  in  turn  depends  upon  Its 
actual  value  at  the  time  and  place  of  the 
flre.  Wood.  Ins. p. 785,  §445;  Western  Ins. 
Co.  V.  Transportation  <'o.,  12  Wall.  201. 
In  Wynne  v.  Insurance  Co.,  71  N.  C.  125, 
the  court  construed  tbe  statement  that 
the  jury  had  found  "  the  value  of  the  stock 
on  hand  to  be  $2,600"  to  mean  just  the 
same  as  if  they  bad  found  that  "tbe  dam- 
age on  account  of  tbe  destruction  of  the 
goods"  was  $2,600,  thus  indirectly  giving 
sanction  to  the  rule  laid  down  by  the 
judge  below  in  this  case.  In  Bobbltt  v. 
Insurartce  Co.,  66  N.  C.  70,  the  court  said  : 
"The  value  of  the  tobacco  was  what  It  was 
worth  then  and  there, — what  it  would 
have  sold  for  then  and  there;"  and  It 
wonld  seem  that  there  is  no  material  dif- 
ference between  this  rule  and  tbe  charge  of 
the  judge  that  the  "measure  of  damage 
was  the  fair  cash  value  at  the  time  and 
place  of  the  Are."  It  is  not  material  that 
the  court  declared  that  the  value  of  a  sta- 
ple, like  tobacco,  at  any  particular  point 
might  be  determined  as  well  in  another 
way  by  ascertaining  the  price  in  tbe  usual 
usual  markets, and  deducting  stampduty, 
the  cost  of  transportation,  and  other 
usual  and  necessary  expenses,  flut  it  was 
not  In  fact  necessary  to  have  passed  upon 
tbe  question  of  the  quantum  of  damages 
.in  that  case  at  all. 
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The  (act  that  Mr.  Johnson,  who  waa  a 
witness  {or  the  delendant.  and  who  was 
present  at  the  bar,  and  aiding  the  defend' 
ant's  coonsel  la  the  condnct  of  the  case, 
was  not  examined  to  contradict  the  plain- 
tiff, Orabbs,  as  to  what  occurred  when  he 
and  Cowper  came  to  adjusttbe  loss,  wasa 
lrsitimat«  snbjeet  of  comment,  and  it  was 
not  error  to  refuse  to  stop  counsel  from 
naing  the  fact  as  an  argument  to  show 
that  tbe  testimony  of  Orabbs  should  be  be- 
lieved. We  understand  that  tbe  twelfth 
exception  was  abandoned.  It  was,  at 
any  rate,  a  waste  of  timeto  discuss  it.  Up- 
on a  review  of  all  of  tbe  assignments  of  er- 
ror we  think  that  there  is  not  sufSdent 
ground  for  a  new  trial,  and  that  the  Judg- 
ment below  should  be  affirmed. 

Mbbbiuon,  C.  J.,  (dlamnttng.)  Tbe  pol- 
icy upon  wbicb  this  action  Is  founded  con- 
tains this  provision,  wbicb  is  expressly 
made  a  material  part  of  the  contract  of 
insurance:  "This  company  will  not  be 
liable  for  •  •  ■  loss  if  there  be  any  pri- 
or or  subsequent  insurance,  whether  valid 
or  invalid,  without  written  consent  ol  tbe 
company  indorsed  hereon."  TheplaintiBs 
were  not  Inadvertent  to  this  provision. 
It  clearly  appears  that  they  had  actual 
Icnowledge  of  and  understood  its  meaning 
and  purpose.  It  is  dear  that  it  was  a  ma- 
terial part  of  tbe  contract.  It  is  contend- 
ed, however,  by  the  plaintiff*  that  the  de- 
fendant waived  this  provision  and  tbecon- 
ditlon  embodied  by  it,  and  thiscoutention 
is  founded  upon  this  evidence:  "The  wit- 
nesB  [one  of  the  plaintiffs]  then  proceeded 
to  Bay  that  after  insuring  in  the  defendant 
company,  he  had  a  conversation  M^ith  Dr. 
i.  N.  Ramsey,  agent  of  tbedefendant  com- 
pany, before  he  tuok  out  additional  Insur- 
ance, telling  him  that  be  wanted  addition- 
al insorance,  and  that  Dr.  Ramsey  said  it 
would  be  all  right. "  This  witness,  in  re- 
ply to  further  Interrogatories,  objected  to 
by  the  defendant,  said :  "  He  told  Ramsey 
that  be  wanted  additional  insurance  In 
the  Pelican  Insurance  Company  and  the 
Virginia  Fire  &  Marine  Insurance  Com- 
pany. The  conversation  was  in  his  store. 
That  later  on  he  said  he  wanted  addition- 
al insorance  in  the  Liverpool  &  London  & 
Globe  Insurance  Company,  and  in  tbe  Mt. 
Vernon  Insurance  Copmany.  That  he  did 
not  know  who  was  present  except  bis 
clerk.  B.  T.  Gay.  That  Ramsey  said  it 
would  all  be  right  so  that  he  did  not  take 
out  policies  over  three-fourths  value  of  the 
goods.  That  he  had  two  conversations 
with  Ramsey,  and  told  him  that  be  had 
an  idea  of  taking  additional  Insurance. 
That  be  said  it  was  all  right.  That  he 
told  bim  that  he  wanted  f  2,000  In  tbe  Vir- 
^nla  Eire  ft  Marine,  and  $1,000  in  the 
Pelican.  In  thesecond  conversation  he  told 
him  that  he  wanted  9500  in  the  Liverpool 
k.  London  ft  Globe,  and  f500  in  the  Mt. 
Vernon.  That  these  conversations  were 
b^ore  the  additional  insurance  was  effect- 
ed." Another  witness  said  he 'heard  the 
conversations  between  Grubbs  and  Ram- 
sey. Grubbs  said  that  he  did  not  have  in- 
surance Bufflcient.  That  Ramsey  said  it 
was  all  right  so  that  he  did  nut  get  more 
than  three-fourths  value  of  bis  stock." 
Dr.  J.  N.   Ramsey,    mentioned,  testified 


'that  a  few  days  after  he  issued  the  policy 
to  the  plaintiff  sued  on  Grubbs  said  to  him 
that  he  would  want  further  insurance; 
that  he  said  to  him  that  he  thought  that 
he  could  get  it  if  he  wished  It;  •  •  • 
that  he  did  not  know  that  Grubbs  was  in- 
sured in  any  other  company  until  after  the 
fire."  The  plaintiffs  obtained  additional 
insurance  In  other  companies,  and  It  was 
admitted  that  no  written  consent  was  in- 
dorsed upon  the  policy  sued  upon  that  the 
plaintlBs  flight  take  such  or  any  addition- 
al insurance  upon  the  property  insured  by 
tbe  defendant.  Now,  it  seems  to  me  that, 
potting  aside  all  question  as  to  tbe  au- 
thority of  Ramsey  as  agent  of  tbe  defend- 
ant to  waive  the  condition  In  question, 
the  evidence,  accepted  as  true,  did  not,  in 
any  fair  view  of  it,  constitute  such  waiver. 
Tbe  plaintiffs  knew  of  the  condition  that, 
if  tbey  took  other  further  insurance  with- 
out consent  on  the  part  of  the  defendant 
written  on  the  policy  sued  upon,  the  lat- 
ter would  be  void. '  They  did  not  ask 
Ramsey,  the  agent,  to  waive  tbe  condi- 
tion,— to  say  that  further  insurance  might 
be  taken  without  consent  written  on  the 
policy;  nor  did  they  give  him  or  the  de- 
fendant notice  that  they  had  taken  further 
insurance;  nor  did  the  defen<lant  or  its 
agent  have  such  notice  until  after  theloss. 
At  most  they  only  suggested  their  desire 
and  purpose  to  obtain  more.  Nor  did 
Ramsey  tell  them  that  they  might  take 
other  insurance  without  having  consent 
of  the  delendant  indorsed  on  tbe  policy 
sued  upon,  and  that  they  might  do  so 
without  notice  to  him  or  the  defendant. 
The  fair  and  just  interpretation  of  what 
and  all  that  was  said  by  the  plain  tiffs  and 
Ramsey  is  that  the  former  suggested  their 
wish  and  purpose  to  obtain  further  in- 
surance, and  the  latter  said  in  reply  they 
might  do.  so,  not  exceeding  two-thirds 
of  the  value  of  the  property  Insured,  in  the 
way  and  as  contemplated  by  the  policy  of 
the  defendant  held  by  tbeplaintlBs.  Ram- 
sey did  not  say  they  might  do  otherwise. 
What  motive  or  reason  had  he  to  waive 
tbe  condition?  And  what  reasonable 
ground  was  there  to  merely  infer  that  he 
did?  And  what  just  reason  had  the 
plaintiffs  to  believe  that  the  agent  con- 
sented to  or  intended  such  waiver?  And 
is  it  not  clear  that  the  plaintiffs  carelessly 
and  negligently  failed  to  have  the  defend- 
ant's consent  written  on  the  policy,  or 
that  they  feltapprehensivethatthedetend- 
ant  would  not  consent?  Collins  v.  Insur 
anceCo.,  79  N.  C.  279;  Sugg  v.  Insurance 
Co.,  98  N.  C.  148,  8  S.  E.  Rep.  782;  Havens 
V.  Insurance  Co.,  Ill  Ind.  90. 12  N.  E.  Rep. 
137;  Healey  v.  Insurance  Co.,  6  Nev.  268; 
May,  Ins.  S§  869-872;  Wood,  Ins.  $  496. 

It  is  further  contended  that  tbedefend- 
ant, after  tbe  plaintiffs  sustained  the  loss, 
waived  the  condition  In  question,  or  is  es- 
topped to  claim  and  have  benefit  of  the 
same,  in  that  its  agents  took  steps  to  as- 
certain the  extent  of  the  loss,  with  a  view 
to  pay  what  it  might  be  liable  for  upon 
the  policy.  But  the  defendant's  agents 
did  not  say  their  purpose  was  to  waive 
the  condition;  nor  was  there  any  fair  im- 
plication that  they  did;  nor  was  there 
any  consideration  for  such  wai»cr.  The 
mere  fact  that   such  inquiry  was  made 
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could  not  reasonably  or  jostly  be  treated 
as  such  waiver  or  an  estoppel.  The  de- 
fendant might,  without  waiving  any  right 
or  defense,  make  such  inquiry  in  order  to 
learn  what  it  ought,  without  regard  to 
its  legal  liability,  fairly  to  pay,  if  any- 
thing. It  might  by  such  inquiry  ascertain 
whether  the  loss  was  fairly  sustained, 
whether  the  insurance  was  too  great, 
whether  the  stuck  of  goods  was  as  great 
as  represented,  or  whether  the  same  was 
overvalued,  etc.  Simply  such  Inquiry 
ought  not  to  conclude  the  defendant  as  to 
any  proper  defense  it  mi^bt  have.  So  tar 
as  appears,  there  are  no  consideratlonB, 
valuable  or  otherwise,  that  in  their  nat- 
ure do  or  ought  to  so  conclude  the  defend* 
ant.  It  does  not  appear  that  the  defend- 
ant was  not  in  some  way  prejudiced  by 
the  ad'Htional  insurance.  May,  Ins.  (2d 
Ed.)  §007.  The  contract  of  insurance  is 
plain  and  unequivocal  in  the  respect  in 
question.  The  plaintiffs  clearly  under- 
stood its  meaning  and  purpose.  It  is  the 
duty  of  the  court  to  uphold  and  enforce  it 
In  its  integrity,  as  it  affects  the  rights 
created  by  it  of  both  parties.  Reasonably 
and  justly  a  waiver  of  any  material  part, 
provision,  or  condition  of  it,  to  be  effect- 
ual, should  appear,  not  by  mere  conject- 
ure or  Inference,  but  by  evidence  that  rea- 
sonably tends  to  prove  the  same;  and  the 
burden  in  this  respect  is  on  the  plaintiffs. 
I  do  not  think  there  was  such  evidence  in 
this  case. 


May  19, 


O08  N.  C.  Ml) 

Davik  et  al.  v.  Davis. 

(Supreme  Court  of  North  Carolina. 
1891.) 

Res  AvTVDiCkTk — Dismissai.. 

1.  Where,  in  an  action  on  a  bond  In  a  Jus- 
tice's court,  it  is  adjudged,  after  liearing  the  evi- 
dence, that  the  suit  b^^  dismissed  as  to  one  of  the 
defendants  on  the  ground  that  iio  obligee  was 
named  in  the  bond  at  ttie  time  such  defendant 
signed  it,  and  plaiutilf  did  not  present  on  the 
trial  any  equitable  claim  he  might  have  had 
against  defendant  on  account  of  his  having  exe- 
cuted said  bond,  the  judgment  is  one  upon  the 
merits,  that  concludes  the  parties  to  all  matters 
that  were  and  could  have  been  pleaded. 

2.  In  an  action  on  a  bond  evidence  is  admissi- 
ble as  to  whether  the  merits  were  inquired  into 
upon  rendering  a  judgment  in  a  justice  court  in 
another  action  on  the  same  tiond. 

Appeal  from  superior  court,  Granville 
county;  Boykin,  Judge. 

Ornham  &  Graham,  for  appellants.  Ed- 
wards &  Batchelor,  for  appellee. 

Clark,  J.  The  defendant  having  plead- 
ed that  the  matter  was  res  Judicata,  Toy 
consent  the  court  found  the  facts.  It 
found  "that  there  had  been  a  trial  on 
the  merits  upon  the  issues  Involved  in 
this  action,  and  a  judgment  heretofore 
had  and  rendered  between  the  parties 
hereto,  to-wlt,  before  a  justice  of  the  peace 
in  this  county  on  9th  June,  1K90;  that  said 
justice  rendered  his  said  judgment  solely 
and  entirely  upon  the  ground  that  it  was 
proven  to  bis  satisfaction  that  there  was 
no  obligee  named  in  the  bond  at  the  time 
the  defendant  executed  the  same,  and 
that  said  justice  (iid  not  hear  or  consider 
any  equitable  claim  that  the  plaintiffs  had 
against  the  defendant  on  account  of  his 


having  executed  said  bond. "  This  is  con- 
clusive; nor  is  the  latter  part  of  the  find- 
ing contradictory.  Unless  the  former  pro- 
ceeding was  terminated  by  a  nonsuit,  tbo 
judgment  therein  is  conclusive;  and  it  la 
not  a  nonsuit,  necessarily,  because  it  was 
in  form  a  judgment  against  the  plaintifl. 
It  is  found  that  the  plaintiff  failed  on  tbe 
merits,  and,  though  he  may  have  had 
ottier  merits,  or  an  equitable  ground  of 
maintaining  tbe  action,  it  was  his  own 
fault  he  did  not  present  it  on  th'e  trial, 
nor  appeal  from  tbe  judgment.  The  judg- 
ment not  being  a  nonsuit,  it  concludea 
the  parties,  not  only  as  to  all  matters 
pleaded,  but  as  to  all  which  could  or 
should  have  been.  The  former  judgment 
was  as  follows :  "  This  cause  came  on  for 
trial  after  hearing  the  evidence.  It  is  ad- 
judged thnttbis  warrant  be  dismissed  as  to 
Jonathan  Davis;"  and  there  was  further 
judgment  that  the  plaintiff  recover  of  the 
other  defendant  in  that  action  the 
amount  of  tbe  bond  sued  on,  with  interest 
and  costs.  The  plaintiff  insisted  that 
this  was,  as  to  Jonathan  Davis,  merely  a 
judgment  of  nonsuit,  and  excepted  to  the 
admission  of  evidence  as  to  the  proceed- 
ings had  before  the  Justice.  "  Evidence  of 
what  a  justice  meant  by  the  judgment  in 
the  former  action  is  Improper,  for  the  en- 
try m  ust  speak  for  itself ;  but  It  Is  other- 
wise as  tn  tbe  fact  whether  the  merits 
were  inquired  into  upon  rendering  it." 
Ferrall  v.  Underwood,  2  Dev.  111.  This 
was  cited  and  approved  in  Justice  v.  Jus- 
tice, Sired.  58;  Massey  v.  Lemon,  5  Ired. 
557,  and  in  other  cases.    No  error. 


ao8  N.  c.  est) 
\/lL,LIAMS  V.  Nrville  et  al. 

(Supreme  Court  of  North  Carolina.    May  W, 
1891.) 

APPOlkTMBNT  OF  ADMINISTRATORS— NEXT  OF  KlK 
— RBN0NCIA.TI05I — BbMOVAL. 

1.  Code  N.  C.  S  1378,  provides  that  when  any 
person  applies  for  administration,  and  any  other 
person  has  a  prior  right  thereto,  a  written  renunci- 
ation of  such  right  must  be  filed  with  the  cleric 
of  the  superior  court  Held,  that  a  verbal  state- 
ment made  by  a  person  liaving  such  right,  to  one 
who  desires  to  be  appointed,  that  shewill  not  ad- 
minister upon  an  estate,  does  not  constitute  a  re- 
nunciation. 

3.  A  letter,  by  one  having  such  right  to  ad- 
minister, to  the  clerk  of  the  superior  court  hav- 
ing jurisdiction,  stating  that  she  intends  to  re- 
nounce in  favor  of  hernominee  before  the  clerk  of 
another  county,  does  not  constitute  a  renunciation. 

3.  Where  a  person  having  such  right  lias  not 
renounced  or  otherwise  lost  It,  it  is  error  to  re- 
fuse her  application  to  remove  an  administrator 
already  appointed. 

4.  Where  such  person,  within  the  time  al- 
lowed, has  renoanc^  her  right  in  favor  of  her 
nominee,  it  is  error  to  refuse  to  appoint  him. 

5.  The  fact  that,  pending  an  appeal  from  an 
order  refusing  to  appoint  such  nominee,  the  lat- 
ter has  not  applied  for  appointment  within  the 
statutory  poriol  therefor,  will  not  bar  liis  ap- 
pointment. 

Appeal  from  an  order  of  Boykix,  J., 
overruling  an  order  previously  made  by 
Lassiter,  clerk  of  the  superior  court  of 
Granville  county,  refusing  to  remove  a 
creditor  who  had  been  appointed  adniin- 
istratur,  and  appoint  a  person  designated 
by  the  next  of  kin  of  the  decedent.  The 
order  of  the  clerk  appealed  from  was  as 
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follows:  "This  motion  to  remove  Alonco 
Neville,  adminiotrator  of  Emily  Knight, 
coming  on  to  be  heard,  and  baving  been 
beard,  and  iiaid  Alonso  Neville  bavins 
offered  in  evidence  a  letter  of  one  Mrs. 
Candace  WilliamB,  dated  8th  September, 
1890,  to  R.  W.  LasBiter,  C.  S.  C;  uIbo  a 
letter  of  J.  S.  Timberlake  to  blm,  said 
clerk,  of  said  date;  and  the  Bald  Alonzu 
Neville  admitting  that  the  renunciation  of 
eaid  Vlr8.  Candace  Williams  was  duly  exe- 
eated  before  F.  P.  Pierce,  the  subscribing 
witneBs,  which  paper  Is  Qled;  and  no 
charges  being  preleri-ed  against  said  ad- 
ministrator,—the  court  is  of  opinion  that 
be  should  not  be  removed  from  bis  office, 
and  that  said  Mrs.  Candace  Williams  had 
no  right  or  power  to  name  the  adminis- 
trator of  Mrs.  Knight.  The  court  finds 
as  a  fact,  and  it  is  admitted,  that  said 
Emily  Knight  died  8th  May,  1890,  in  Gran- 
ville Co..  and  that  Mrs.  Candace  Williams 
Is  the  next  of  kin  of  said  deceased,  and 
tbat  said  Alonzo  Neville  is  the  largest 
creditor  of  Bald  estate.  From  this  ruling 
said  Candace  Williams  and  her  said  ap- 
pointee appeal,"  etc. 

Battle  &  Mordecal,  N.  V.  Lanier,  and  N. 
B.  C&uBudy,  for  appellants.  Ratcbelor  & 
Devervux,  for  appellee. 

Avery,  J.,  {after  stating  tbe  facts  as 
above.)  It  is  conceded  that  Candace  Will- 
iams, being  the  only  sister  of  the  decedent. 
who  left  neither  liasband,  child,  nor  broth- 
er ber  surviving,  bad  the  right  to  adminis- 
ter within  six  months  after  her  sister's 
death.  She  had  also  the  right  within  that 
time  to  select  and  recommend  such  per- 
son as  she  might  prefer,  if  she  did  not  wish 
to  administer  herself :  and,  if  ber  nominee 
was  suitable  in  character,  habits,  and  in- 
tellect, to  demand  bis  appointment.  Lit. 
tie  V.  Berry,  94  N.  C.  433;  Ritchie  v.  Mc- 
Aaslin,  1  Hayw.  220:  Pearce  v.  Cas- 
trlx,  8  Jones,  (N.  OH;  Wallls  r.  Wal- 
llB,  Winst.  Eq.  78;  Schouler.  Ex'rs,  §  113. 
Emily  Knight  died  in  Granville  county  on 
the  Sth  day  of  May,  1890.  On  the  14th  of 
Jane,  1R90,  the  clerk  of  the  superior  court 
of  Granville  county  granted  letters  of  ad- 
ministration to  the  defendant,  Alonzo  Ne- 
ville, who  was  the  largest  creditor.  Can- 
dace WilllamB  bad  not  tiled  any  paper  re- 
Doanciug  her  right  as  next  of  kin  to  ad- 
minister, but  the  defendant  had  visited  her 
at  ber  home  in  Franklin  county,  after  the 
death  of  her  sister  and  before  the  said  14th 
ofJnne,  and  in  a  conversation  then  had 
with  her  she  had  declared  to  him  "that 
she  wonld  not  have  anything  to  do  with 
and  wonld  not  administer  apon''thees- 
tateof  the  decedent.  Code,  §  1878,  provides 
that  "  when  any  person  applies  for  admin- 
istration, and  any  other  person  has  a 
prior  right  thereto,  a  written  renunciation 
of  tbe  person  or  persons  having  such  prior 
right  must  be  produced  and  filed  with  the 
clerk."  It  is  manifest,  therefore,  that  the 
lanKuage  used  by  the  plaintiff  In  conversa- 
tion did  not,  in  contemplation  of  law, 
amount  to  a  rennnciatlon.  In  Hill  v.  Al- 
■paogh,  72  N.  C.  404,  the  court,  construing 
sections  6,  7,  and  8  of  Battle's  Revisal, 
(Code,  §§1378-1.380,)  said:  "We  think  the 
trae  Intent  and  meaning  of  the  statute  is 
tbat  tbe  persons  primarily  entitled  to  ad- 
T.138.K.na7— ItJ 


ministration  shall  assert  their  right  and 
comply  with  the  law  within  six  mouths 
after  the  death  of  the  intestate,  and  that 
a  party  interested,  wishing  to  quicken 
their  diligence  within  that  time,  must  do 
so  by  citation,  as  prescribed  by  statute; 
or  if  a  person,  not  preferred,  applies  for 
administration  within  six  months,  be 
must  produce  the  written  renunciation  of 
tbe  person  or  persons  having  prior  right. " 
Ic  was  only  after  the  lapse  of  six  months 
that  tbe  clerk  bad  the  right  to  appoint 
the  "most  competent  creditor,"  when 
plaintiff  had  neither  renounced  in  writing 
nor  applied  for  letters  for  herself  or  some 
suitable  person  selected  by  her.  After  the 
explratiim  of  thirty  days,  (after  June  8, 
1890.)  tbe  defendant  might  have  applied  to 
tbe  clerk  to  issue  a  citation  to  tbe  plaintiff 
to  show  cause  why  she  should  not  be  de- 
creed to  have  renounced.  It  was  his  own 
folly  11,  instead  of  pursuing  the  course 
plainly  pointed  out  by  tbe  law,  he  applied 
for  and  obtained  letters  of  administration 
at  the  expiration  of  only  86  days  after 
the  death  of  Emily  Knight.  It  was  la  his 
power  to  compel  ber  to  renounce,  or  act- 
ively assert  her  right  within  20  days.  In 
the  absence  of  such  citation,  the  law  gave 
tbe  plaintiff  six  months  to  deliberate  and 
determine  whether  she  would  apply  for 
letters  of  administration  to  be  issued 
either  to  herself  or  her  appointee.  The 
appointment  of  Neville  having  been  made 
contrary  to  law,  the  clerk  ought  first  to 
have  revoked  the  letters  illegally  issued 
to  blm,  upon  the  motion  of  the  person  en- 
titled to  administer  or  to  nominate,  and 
then  to  have  allowed  a  reasonable  time 
for  her  or  her  appointee  to  qualify. 
Hughes  V.  Pipkin,  Phil.  (N.  C.)  4.  If  the 
plaintiff,  in  answer  to  a  citation  issued  In 
the  manner  indicated  by  the  law,  had 
claimed  the  right  for  herself  or  another, 
and  the  person  named  by  ber  hud  been  ap- 
pointed b.v  the  court,  and  had  failed  or 
refused  within  a  reasonaJ>le  time  to  qual- 
ify, then,  though  the  six  months  had  not 
expired,  the  clerk  would  have  been  au- 
thorized by  law  to  appoint  another. 
Stoker  v.  Kendall,  Busb.  242. 

On  the  Sth  day  of  September,  1890,  Can- 
dace WIUIamR  wrote  a  letter  to  the  clerk. 
(R.  W.  Lassiter,)  stating  that  she  claimed 
her  right  to  administer  within  six  months 
(four  months  only  having  then  expired) 
from  the  death  of  her  sister:  that  she  had 
given  that  privilege  to  J.  S.  Timberlake, 
and  wished  him  to  revoke  the  letters  of 
administration,  which,  as  he  had  ascer- 
tained from  reading  or  advertisement, 
had  been  granted  to  the  defendant.  She 
Insisted  also  that,  as  tbe  larger  part  of 
the  property  was  in  Franklin  county,  let- 
ters ought  to  he  granted  by  the  clerk  of 
the  superior  court  of  that  county.  On  the 
same  day  (September  Sth)  J.  S.  Timber- 
lake  also  wrote  to  R.  W.  Lassiter,  clerk, 
that  at  the  request  of  plaintiff  he  had 
consented  to  administer  on  the  estate  of 
her  sister,  Mrs.  Knight,  and  would  ad- 
minister within  six  months,  as  he  claimed 
a  right  to  do.  but,  as  the  most  of  her  es- 
tate was  In  Franklin  county,  be  expected 
to  administer  there.  It  was  evident  that 
J.S.  Timberlake  had  advised  her,  upon 
such  Information  as  be  bad,  tbat  the  clerk 
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ot  the  superior  court  of  Franklin  county 
alone  bad  Jurisdiction ;  wbcreaa,  in  fact, 
the  court  ot  Granville  bad  acquired  sole 
jurlBdictlon  by  first  moving  in  tbe  matter, 
tbougb  its  order  was  subject  torevucatinn 
on  motion  of  plaintlB.  Code.  §  1375;  Clay- 
well  V.  Suddertb,  77  N.  C.  287. 

On  the  Ifvt  day  of  October,  1890,  tbe 
plaintiff  tiled  before  R.  W.  Lassiter,  clerk 
of  tbe  superior  court  of  OranviUe,  tbe  fol- 
lowing paper,  addr^sed  to  Lassiter,  clerk : 
"1, 1,'andace  Williams,  sister  of  Mrs.  Emily 
Enigbt,  and  entitled  to  administer  on 
her  estate,  hereby  renounce  my  right  to 
qualify  as  such  administrator,  and  request 
that  the  clerk  of  the  superior  court  ap- 
point E.  W.  Timberlake.  I  further  certify 
that  I  am  the  unly  sister,  llvinit,  ot  the 
said  Emily  Knight,  and  that  she  had  no 
brother  at  her  death.  October  ^ISSO."* 
(Signed  by  Candace  Williama  and  wit- 
nesded  by  F.  P.  Pierce.)  "I  am  well  ac- 
quainted* with  Mrs.  Candace  Williams, 
and  she  is  the  only  living  Rlster  of  Mnv 
Emily  Knight.  I  further  know  that  she 
has  no  brother  living. "  (Signed  by  F.  P. 
Pierce.)  On  the  27tb  of  October,  1890,  the 
parties,  with  their  attorneys,  appeared 
before  said  R.  W.  Ijasslter,  clerk,  when  he 
refused  the  motion  to  remove  Alonzn  Ne- 
ville, as  administrator,  resting  bis  ruling 
In  express  terms  upon  the  ground  that  tbe 
letter  of  Candace  Williams,  dated  Septem- 
ber 8th.  and  that  of  J.  S.  Timberlake,  of 
tbe  same  date,  amounted  to  a  total  re- 
nunciation on  her  part,  and  that  "  Mrs. 
Candace  Williams  bad  no  right  or  power 
to  name  the  administrator  ol  Mrs. 
Knight."  This  ruling  was  palpably  er- 
roneous. In  Little  V.  Berry,  supra,  this 
court,  conceding  that  no  questlcm  had 
ever  been  raised  as  to  the  right  of  the  next 
of  kin  to  renounce  in  favor  of  a  suitable 
person  selected  by  them  where  a  decedent 
had  died  intestate,  wentfurther, and,  over- 
ruling Suttle  V.  Turner,  8  Jones,  (N.C.)  408, 
declared  that  the  same  rule  applied  incase 
of  the  appointment  of  an  administrator 
euat  testamento  aanexo,  whether  the  will 
was  proven  and  the  executor  qualified  be- 
fore July  1, 1869,  under  the  provisions  of 
Rev.  Code,  c.  40,  §  2.  or  atter  that  date, 
under  the  Code  ot  Civil  Procedure  which 
was  then  enacted.  Code,  §1376;  Battle's 
Revisal,  c.  45,  Jl.  The  appeal  in  that  case 
was  from  an  explicit  ruling  uf  tbe  Judge 
below  that  the  next  of  kin  had  no  right 
to  designate  the  person  who  should  be  ap- 
pointed in  their  stead. 

The  refusal  to  appoint  E.  W.  Timber- 
lake,  who  was  nominated  on  October  Ist, 
was  error  on  the  part  of  tbe  clerk, 
and.  after  tbe  appeal  to  the  Judge  of 
the  superior  court,  on  the  27th  of  Octo- 
ber, 1890,  the  clerk  had  no  further  control 
over  the  matter.  Tbe  previous  notice, 
dated  September  8th,  to  tbeetfect  that  tbe 
plaintiff  expected  to  renounce  before  the 
clerk  in  Franklin  county,  In  favor  of  J.  S. 
Timberlake,  and  ask  Ltuisiter  to  revoke 
the  letters  to  Neville,  was  not,  as  it  was 
not  intended  to  be,  a  renunciation  of  tbe 
rigbt  to  administer,  such  as  would  Justify 
the  order  made.  The  paper  filed  October 
1st  was  a  formal  renunciation  In  favor  of 
her  own  nominee,  E.  W.  Timberlake,  with- 
in  less   than     five    months     after    Mrs. 


Knight's  death.  It  was  the  first  renun- 
ciation filed,  and  it  was  a  conditional  one. 
E.  W,  Timberlake  was  not  required  to  go 
before  the  clerk  on  the  2?th  ot  October,  an- 
ticipating tbe  action  of  the  clerk  with  a 
bond  executed  in  the  same  sum  named  lu 
Neville's  bond.  There  is  neither  precedent 
nor  reason  for  such  practice.  Upon  hte 
examination  as  an  applicant,  under  sec- 
tion 1388  ot  the  Code,  the  clerk  might  have 
valued  tbe  personal  property  at  a  higher 
figure,  after  acquiring  such  information 
as  he  could  give,  than  he  had  previously 
done,  bo  that  the  framers  ot  the  statute 
must  have  contemplated  that  the  amount 
ot  bond  should  depend  upon  the  applica- 
tion and  examination  ot  the  principal 
named  in  it,  unless  the  clerk  preferred  to 
examine  anotherperson.  Attertbe  appeal 
to  the  superior  court  on  October  27tb,  B. 
W.  Timberlake  was  not  required  to  ap- 
pear before  the  clerk  tor  the  12  days  re- 
maining atter  the  expiration  ot  the  whole 
of  the  six  months,  pending  the  appeal  in 
tbe  higher  court,  and  go  through  tbe  vain 
ceremony  of  tendering  a  bond  in  a  sum 
fixed  by  himself  to  a  clerk  who  had  sol- 
emnly declared,  as  a  conclusion  ot  law, 
that  the  plaintiff  bad  no  rigbt  to  select 
him  and  demand  his  appointment  and 
Neville's  removal.  On  tbe  27th  of  October, 
1890,  the  attorneys  ot  the  plaintiff  <>ntered 
tbe  motion,  which  appears  ot  record,  to 
appoint  E.  W.  Timberlake,  In  accordance 
with  the  request  dated  October  1,  1890, 
and  it  was  this  motion  which  was  refused 
on  that  day,  and  from  which  an  appeal 
was  then  and  there  taken,  as  appears 
from  the  clerk's  order.  Tbefact  that  Can- 
dace Williams  and  her  husband,  pending 
that  appeal  and  before  it  was  heard  be- 
fore BovKiN.  J.,  at  January  term,  1891.  filed 
before  the  clerk  a  more  formal  renuncia- 
tion in  favor  ot  E.  W.  Timberlake,  does 
not  affect  bis  right,  or  her  right  tor  him, 
to  insist  upon  tbe  removal  of  Neville,  and 
his  appointment  by  reason  of  the  designa- 
tion on  October  1st.  After  tbe  controver- 
sy had  been  transferred  to  the  superior 
court  in  term-time,  the  clerk  had  no  Juris- 
diction ot  the  matter.  Tbe  paper  dated 
"November  Term"  purports  to  he  only 
"a  ratification  of  tbe  power  I  [she]  have 
heretofore  given  blm,  E.  W.  Timberlake," 
to  act  as  such ;  evidently  referring  to  the 
paper  ot  October  1st. 

The  Judge  finds  as  a  fact  that  E.  W. 
Timberlake  has  never  applied  tor  letters  of 
administration.  It  was  a  vain  and  fool- 
ish thing  to  apply,  atter  refusal  ot  an  ap- 
plication mode  in  due  time  to  have  Neville 
removed.  He  could  not  be  appointed  till 
the  defendant  could  be  removed,  and  his 
removal  was  to  be  made,  it  at  all,  at  the 
Instance  of  the  plaintiff.  Qarrlson  v.  Cox, 
96  N.  0.  853. 

It  was  error  to  refuse  to  remove  Neville 
when  he  bad  been  appointed  contrary  to 
law.  The  clerk  ought  to  have  removed 
him,  and  to  have  given  notice  to  E.  W. 
Timberlake  to  qualify  -within  a  reason- 
able time, — say  80  days  from  service  ot 
notice, — and  such  will.be  the  proper  or- 
der, when  this  opinion  shall  be  certified. 
Wallis  V.  Wullls,  supra.  In  the  case  of 
Stokes  V.  Klndall,  supra,  the  tacts  were 
that  a  creditor  gave   notice,  as  Neville 
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Bboald  have  done  in  this  caae,  to  one  wbo 
was  tbe  next  of  kin  of  a  decedent,  that  be 
would  make  application  at  a  certain  term 
of  tbe  county  coart  for  lettnra  of  adminis- 
tration, and  at  said  term  the  person  so 
notified  appeared  before  tbe  court,  and  an 
order  was  entered  appoinrlnK  bim,  wltb 
the  proviso  tbat  be  should  give  bond  In  a 
6am  named.  This  coart  said  in  tbat  case 
that  three  months  atterentering  tbe  order 
of  appointment  was  more  than  a  reason- 
able time  to  allow  him  for  filing  bond,  and 
un  bis  failare  to  do  so  before  tbe  next  Feb- 
ruary term,  it  was  proper  for  tbe  county 
court  to  then  appoint  the  creditor.  What 
is  reasonable  time,  when  tbe  statute  does 
not  fix  it,  is  a  Qoestion  for  tbe  court. 
Hngrbes  v.  Flpkln,  supra.  We  think,  for 
tbe  reasons  stated,  that  there  was  no  er- 
ror In  tbe  ruling  of  tbe  court  below  that 
tbe  clerk  erred  in  refusing  to  remove  the 
defendant,  and  that  tbe  plalntlB,  being 
entitled  on  the  1st  of  October  to  desig- 
nate a  soitable  person  to  act  as  adminis- 
trator, and  her  motion  betnK  then  refused, 
has  Btill  the  right  to  demand  tbe  appoint- 
ment of  £.  W.  TImberlake,  if  be  be  ad- 
judged a  suitable  person,  nr  to  administer 
herself,  or  designs  te  another  person. 
There  Is  no  error. 


aOS  N.  C.  M2) 

Tdbnrb  v.  Shuffler  et  al. 

(Suprenme  Court  of  North  Carolina.   May  19, 
1891.) 

BjkLM  or  Dbcsdint'8  Laks — Cuuus  ^exrasT  Dx- 
CKOSMT's  Estate — Limitations — Flea  of  Stat- 
tm — Patment  bt  AouraiSTBATOR  Oct  or  His 
Own  VavvB — SnaBooATiou. 

1.  Where,  in  proceedings  to  set  aside  an  ad- 
mlniEtrator*s  sale  because  made  Indirectly  to  the 
adnLiaistrator,  the  referee  finds  that  the  sale  was 
not  in  fact  so  made,  but  that  It  was  bona  fide, 
and  that  tbe  purchaser,  after  paying  a  fair  price, 
and  taking  a  proper  deed,  then  conve^-ea  the 
property  to  the  administrator,  such  finding  will 
not  tie  reviewed  on  appeal  if  there  was  any  evi- 
dence to  warrant  It,  and  if  the  sale  was  approved. 

2.  Where  an  administrator,  being  in  doubt  as 
to  what  is  properly  assets  in  his  bands,  Inad- 
vertentlv  pays  some  of  the  debts  of  his  intestate 
out  of  his  own  funds,  he  does  not  thereby  become 
an  intermeddler,  but  is  entitled  to  subrogution  to 
the  rights  of  those  creditors  whose  claims  he  has 
paid. 

8.  Under  Code  N.  C.  {  164,  providing  that,  if 
claims  against  a  decedent's  estate  are  filed  with- 
in a  year  after  appointment  of  the  administrator, 
tuid  allowed,  it  shall  not  be  necessary  to  bring 
salt  thereon  to  prevent  a  bar,  claims  filed  within 
the  year  will  not  be  barred  by  sabsequent  lapse 
of  time  pending  the  administration,  and  the  stat- 
ute of  limitations  cannot  be  pleaded  against  them. 

4,.  An  anawer  which  pleads  the  seven-year 
statute  of  limitations  as  a  bar  to  claims  of  cred- 
itors against  decedent's  estate,  without  alleging 
definitely  that  proceedings  were  not  began,  as 
required  by  section  1S8,  subsec.  9,  within  seveu 
vears  after  the  appointment  of  the  administrator, 
IS  insnlBcient;  and,  although  the  court  might 
have  allowed  an  amendment,  its  refusal  to  do  so 
will  not  be  reviewed. 

Appeal  from  superior  court,  Bnrke  coun- 
ty; HoKB,  Jndge. 

It  appearsthatClirifltopherShiifiler  died 
intestate  in  tbe  county  <rf  Burke  before  tbe 
9th  day  of  August,  1ST7,  and  tbat  on  tbat 
day  tbe  plaintifT  was  duly  appointed  and 
qualified  as  administrator  of  bis  estate; 
tbat   his   personal   estate  was  oi  little 


Talae;  tbat  the  debts  against  his  estate 
aggregated  several  hundred  dollars;  tbat 
the  plaintiff  applied  for  and  obtained  a 
license  to  sell  certain  real  estate  of  his  in- 
testate called  the" Mill  Property,"  to  make 
assets  tn  pay  debts;  that  this  land  was 
sold,  and  the  proceeds  of  the  sale  were 
duly  applied  as  assets  to  the  payment 
of  debts;  tbat  other  debts  remain  un- 
paid ;  and  tbe  present  is  a  special  proceed- 
ing to  obtain  a  license  to  sell  another 
tract  of  land  of  the  intestate  to  make  ad- 
ditional assets  to  pay  such  unpaid  debts. 
The  defendants,  heirs  of  the  Ictestate,  de- 
ny the  material  allegations  of  tbe  com- 
plaint. They  allege  tha t  the  alleged  un- 
paid claims  are  not  just,  and  that  tbey 
are  barred  by  tbe  statute  ol  llmitatious. 
They  further  alleg^e  that  the  sale  of  the 
land  by  the  plaintiff  first  above  mentioned 
was  void,  upon  the  ground  that  the  plain- 
tiff himself  in  effect  bought  the  same  at 
his  own  sale.  By  consent  of  parties  it 
was  ordered  by  tbe  court  tbat  all  matters 
in  controversy  between  them  be  referred 
to  a  referee  named,  to  take  testimony  and 
report  to  tbe  court  the  facts  and  the  law 
arising  thereon.  The  referee  took  evi- 
dence, took  and  stated  an  account,  re- 
ported tbe  same  and  his  findings  of  fact. 
To  the  same  tbe  defendants  filed  divers 
exceptions,  some  of  which  were  sustained, 
and  others  were  overruled  by  the  court. 
The  referee,  among  other  things,  found 
tbat  the  claims  against  the  esta  te  of  the 
intestate  specified  in  the  account  were 
"presented  to  the  administrator  and  pay- 
ment demanded  wiibin  twelve  months 
from  the  date  of  his  quaiiflcation  as  ad- 
ministrator, and  tbat  be  tuld  tbe  cred- 
itors that  if  they  would  not  sue  on  their 
claims  be  would  pay  all  Just  claims  as 
soon  as  he  had  assets  In  hand  sufficient, 
and  that  he  would  not  plead  the  statute 
of  limitations  against  debts."  The  de- 
fendants' exceptions  overruled  were  these: 
"(8)  That  referee's  finding  that  Turner 
went  strictly  according  to  law  in  the  sale 
of  tbe  mill  propert}'  finds  no  support 
whatever  in  the  evidence  shown  him  on 
the  trial,  and  is  In  direct  conflict  with  a 
long  train  of  Judicial  decisions  In  this  and 
all  tbe  states  that  an  adiuinlstrntor  must 
not  buy,  directly  or  indirectly,  at  bis  own 
sale.  (4)  That  the  referee  erred  in  omit- 
ting to  find  the  plea  uf  tbe  three-year  stat- 
ute of  limitations  pleaded  by  the  defend- 
ants in  bar  of  theplalntiff  administrator's 
right  to  reimbursement  for  debt?  of  bis 
intestate  paid  by  bim,  as  be  alleged,  three 
years  before  the  commencement  of  this  ac- 
tion, in  favor  of  defendants;  and  likewise 
error  Is  alleged  In  che  refusal  of  tbe  ref- 
eree to  x'erinit  defendants  to  make  their 
former  plea  of  the  seven-year  statute  of 
limitations  (Code,  §  133,  subset;.  2)  more 
specific  In  an  amended  answer  tendered  by 
them,  and  refused  by  the  referee  at  tbe 
hearing  of  this  cause. "  In  the  case  settled 
for  this  court  the  court  says:  "Third  ex- 
ception overruled,  and  report  sustained, 
niid  the  court  finds  that  tbe  sale  was  bontk 
tide,  and  for  fair  value,  to  Galloway,  and 
bought  by  Turner  from  him;  and,  If  oth- 
erwise, cannot  be  iiupeaclied  here.  Fourth 
exception  overruled."  The  defendants  as- 
signed as  error  the  overruling  of  the  ex-. 
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ceptions  above  set  forth.  There  was 
judgment  for  theplaiutltfs.and  defendants 
appealed. 

J.  T.  Perkina  and  W.  S.  Pearson,  for  ap- 
pellants.   S.  J.  Enrln,  for  appellee. 

Mbrrihon,  C.  J.,  latter  stating  the  facta 
as  above.)  The  order  of  reference  was  en- 
tered by  consent  of  the  parties,  and  the 
court  below,  in  all  respects  pertinent  ana 
material  here,  approved  the  flndinjfs  of 
fact  by  the  referee.  It  is  not  objected  that 
there  was  no  evidence  to  warrant  such 
findings.  Indeed  there  was  some.  That 
it  is  not  the  province  of  this  conrt  to  re- 
view such  findings  of  fact  is  well  settled  by 
many  decisions.  Begularly  and  properly 
the  defendants  could  not  attack  collater- 
ally.in  this  proceeding,  the  sale  otthe  land 
made  in  theformer  special  proceeding  men- 
tioned above  to  make  assets  to  pay  debts. 
That  should  bedone  by  an  action  brought 
for  the  purpose.  Sumner  v.  Sessoms,  94 
N.  C.  871 ;  OarrlBon  v.  Cox.  99  N.  C.  478,  6 
S.  E.  Rep.  124;  Smith  v.  Fort,  105  N.  C.  446, 
10  S.  E.  Rep.  914.  But  if  this  were  not  so 
the  defendants'  third  exception  could  not 
be  sustained,  because  the  court  below  dis- 
tinctly found  the  fact  that  the  sale  of  the 
land  complained  of  was  madein  good  faith, 
and  purchased  by  one  who  might  buy,  and 
who  paid  a  fair  price  for  it.  The  sale  was 
ratified  by  the  conrt,  the  purchaser  took 
a  proper  deed  therefor,  and  afterwards 
conveyed  the  title  he  thus  bought  to  the 
plaintiff.  This  being  true,  the  defendants' 
objection  is  clearly  groundless.  It  seems 
that  they  were  dissatisfied  with  the  find- 
ings of  fact,  but,  as  we  have  said,  we  can- 
not review  such  findings.  We  can  only 
correct  errors  in  the  application  of  the  law 
to  them,  and  in  this  respect  no  error  ap- 
pears in  the  record.  It  appears  that  the 
plaintiff  paid  several  debts  of  his  intestate 
with  moneys  other  than  such  as  consti- 
tuted part  of  the  assets  of  the  estate  in  his 
hands,  for  which  he  was  not  allowed  cred- 
it. It  further  appears  In  that  connection 
that  he  received  certain  rents  that  he  sup- 
posed to  be  assets,  but  the  same  were  not 
allowed  to  be  snch,  and  the  court  sus- 
tained the  exception  to  the  allowance  of 
the  same  by  the  referee.  This  and  like 
things  done  by  the  plaintiff  show  that  in 
paying  debts  of  his  intestate  and  charges 
of  administration  he  was  not  oBBIciousIy 
paying  the  same  with  his  own  funds  sim- 
ply for  the  purpose  of  creating  a  debt  in  his 
own  favor,  whereby  he  might  annoy  and 
prejudice  the  defendants,  but  that  he  did 
so  in  good  faith.  The  debt  of  the  estate 
remaining  unpaid  is  due  to  the  plaintiff  on 
account  of  moneys  advanced  and  used  by 
him  to  pay  debts  of  his  intestate.  The 
defendants  insist  that  sacb  payments 
were  officious,  and  also  that  the  same  are 
barred  by  the  pertinent  statute  of  limita- 
tions, and  they  cite  and  rely  in  part  on  Se- 
vers V.  Park,  88  N.  C.  456.  We  think  such 
payments  by  the  plaintiff  were  not  offi- 
cious, but  were  such  as  weremade  through 
Inadvertence  in  part  as  to  what  consti- 
tuted assets  in  his  hands,  and  also  such  as 
he  might  have  made  for  the  convenience 
and  benefit  of  the  estate.  In  such  case  the 
administrator  is  edtltled  to  be  subrogat- 
ed to  the  rights  of  the  creditors  whose 


debts  he  so  paid  with  his  own  funds.  In 
making  sach  payments  be  was  not  a  mere 
Intermeddler;  he  simply  gave  the  estate, 
wherewitt)  be  was  charged,  the  temporary 
benefit  of  his  own  funds  in  the  course  of 
administering  the  same.  Williams  v.  Will- 
iams, 2  Oev.  Eq.  69;  Sanders  v.  Sanden, 
Id.  262.  It  is  insisted,  however,  that  be 
stands  in  the  place  of  the  creditors  whose 
debts  be  so  paid,  and  their  debts  were 
barred  by  the  statute  at  the  time  he  so 
paid  them.  But  it  does  not  so  appear.  It 
is  found  as  a  fact  that  they  were  not 
so  barred  at  the  time  he  paid  them; 
and  it  further  appears  that  such  debts 
were  presented  to  the  administrator, 
and  payment  thereof  demanded,  with- 
in one  year  after  the  issuing  of  letters 
of  administration  to  the  plaintiff,  and 
that  he  took  notice  of  the  same  as  contem- 
plated by  the  statute.  (Code,  §  164,)  which, 
among  other  things,  provides  that, "if  the 
claim  upon  which  such  cause  of  action  is 
based  be  filed  with  the  personal  represent- 
ative within  the  time  above  specified, 
[within  one  year  after  the  issuing  of  let- 
ters testamentary  or  ot  administration,] 
and  the  same  shall  be  admitted  by  him. 
it  shall  not  be  necessary  to  hrlng  actiou 
upon  such  claim  to  prevent  the  bar."  It 
seems  that  the  creditors  and  plaintiff,  as 
to  these  claims,  intended  to  and  did  sub- 
stantially what  the  clause  of  the  statute 
juBt  recited  allows  to  be  doue  in  such  cases. 
This  had  the  effect  to  prevent  the  bar  of 
the  statute.  If  it  be  said  that  it  does  not 
specifically  appear  that  the  claims  were 
not  barred  at  the  time  they  were  so  pre- 
sented, still  it  appears  expressly  that  they 
were  not  barred  at  the  time  the  plaintiB 
paid  them ;  and  hence  it  must  bo  that  they 
were  not  at  the  time  they  were  so  present- 
ed. They  were  paid  after  that  time.  It 
has  been  decided  at  the  present  term  that 
claims  not  barred  at  the  time  they  were 
filed  with  the  administrator,  as  jast  indi- 
cated, will  not  be  barred  by  sabseqnent 
lapse  of  time  pending  the  administration ; 
nor  can  the  heir  plead  the  statute  as  to 
them.  Woodllef  v.  Bragg,  ante,  211,  (at 
this  term.)  The  defendants,  in  their  an- 
swer, say  that  they  "  plead  the  statutes  of 
limitation  of  ten,  seven,  six,  and  three 
years,  as  prescribed  in  the  Code,  to  all  said 
claims,  and  aver  that  they  are  unable  to 
plead  the  samemore  definitely  to  each  and 
all  of  said  claims. "  This  is  clearly  bad  and 
insufllcient  pleading.  The  court  might,  in 
Its  discretion,  have  allowed  appropriate 
amendments,  but  it  was  not  hound  to  do 
so;  nor  is  the  exercise  of  its  discretion  re- 
viewable here.  It  declined  to  allow  an 
amendment.  It  seems  that  it  treated  the 
pleading  as  sufficient  as  to  the  statute 
barring  claims  after  the  lapse  of  three 
years;  bat  it  refused,  as  It  might  do,  to 
recognize  the  insufficient  pleading  of  any 
other  like  statute.  The  answer  is  wholly 
insufficient,  In  so  far  as  it  no  more  than 
suggests  its  purpose  to  allegre  that  the 
cause  of  action  was  barred  by  the  lapse  of 
seven  years.  It  should.  In  this  respect, 
have  alleged  definitely  that  the  special 
proceedings  were  not  begun  "  within  seven 
years  next  after  the  qualification  of  the 
*  *  *  administrator  and  his  raakliigthe 
advertisement  required  by  law  for  credit- 
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Drsol  the  deceased  toprenent  their  claims." 
Lore  T.  Insrram,  104  N.  C.  6U0,  10  S.  £.  Rep. 
77.  This  case  Is  materially  different  from 
Proctor  V.  Proctor,  105  N.  C.  222, 10  8.  B. 
Rep.  luaS.  In  that  case  the  coart  did  not 
take  notice  or  dispose  of  the  Imperfect 
pleading  at  all.  In  this  one  it  refused  to 
allow  an  amendment,  and  treated  the  in- 
Bofficient  pleading  as  none  at  all.  Judg- 
ment affirmed. 


aOB  N.  C.  Bli) 

RoQBBS  et  a/.  ▼.  Bank  of  Oxford. 

(3upreme  Court  of  North  CaroUncL.    May  10, 
1891.) 

AocotnTTiHO — Vtxnaovi  P^tkehts— Li^biutt  aw 

SUBETT — EXCKFTIOIC}  TO  ReTEREB'B  RePOBT. 

1.  Plaintifts  sued  to  enjoin  a  foreclosure  and 
oompel  an  accounting  between  Uiem  and  defend- 
ant. The  mortgage  was  collateral  to  a  bond  eze- 
suted  by  plaintiffs  to  secure  defendant  for  such 
money  as  it  might  thereafter  advance  to  a  firm 
eompoeed  of  two  of  theobligora,  in  an  amount  not 
ezoeiading  $5,U00,  such  advancea  to  be  discounted 
after  tliree  days,  with  interest,  and  the  balance 
existing  one  year  afterdate  of  the  bond  to  become 
payable  at  8  per  cent  interest.  The  account  em- 
braced dealings  prior  to  the  execution  of  the  bond, 
and  also  showed  that  defendant  had  charged  the 
firm  daily  on  balances  at  the  rate  of  13  per  cent, 
interest,  which  it  had  paid  monthly  by  checks. 
Held,  that  the  defendant  is  entitied  to  judgement 
against  the  firm  for  the  balance  upon  the  whole 
dealings,  without  regard  to  the  usury,  as  plain- 
tifCs'  remedy  for  such  illegal  payments  was  by 
action  to  recover  the  same  within  two  years,  un- 
der Code  N.  C.  $  S8S6,  and  equity  could  not  re- 
lieve plaintitta,  as  such  payments  of  usury  were 
transactions  distinct  from  the  indebtedness  to  de- 
fendant 

a.  The  surety  on  the  bond  is  liable  onlv  for 
the  balance  of  the  money  so  advanced  by  defend- 
ant, with  Interest  at  8  per  cent  after  one  year, 
said  balance  to  be  ascertained  by  allowing  de- 
fendant interest  at  0  per  cent  on  the  advances,  it 
not  being  within  the  meaning  of  the  bond  that 
the  surety  shonld  be  liable  for  osurious  interest 

8.  Where  plaintiffs  omitted  to  file  exceptions 
to  the  referee's  report,  but,  at  a  term  when  a 
final  amended  report  under  a  re-referenoe  was 
filed,  filed  a  motion  in  writing  embracing  speci- 
fied objections  to  such  report,  having  all  the  effect 
of  exoeptions  thereto,  and  no  objection  is  made 
by  defendant,  the  hearing  and  overruling  of  such 
motion  cures  any  irregularity  as  to  the  time  of 
filing  same. 

Appeal  from  saperior  court,  Oranvilto 
connty;  MacRae,  Judge. 

The  plaintiffs  executed  to  the  defendant 
a  bond,  whereof  the  following  Is  a  copy: 
"f 5.000.  Oxford.  N.  C,  Nov.  1, 18S6.  For 
value  received,  we,  John  B.  Booth,  J.  P. 
Rogers,  and  C.  M.  Rogers,  hereby  acknowl- 
edge ourselves  jointly  and  severally  bound 
to  the  Bank  of  Oxford  in  the  sum  of  Ave 
thousand  dollars,  and  hereby  also  bind 
our  heirs,  executors,  administrators  and 
assigns.  Witness  our  hands  and  seals  the 
day  and  date  above  written.  The  fore- 
going  obligation  is  made  to  secure  the 
Bank  of  Oxford  for  such  amounts,  not  ex- 
ceeding five  thousand  dollars,  as  it  mav 
advance  to  said  John  B.  Booth  and  J.  T^. 
Rogers,  firm  of  Booth  &  Rogers,  who  pro- 
pose to  trade  and  deal  in  leaf  tobacco. 
The  amount  due  at  any  time  shall  be  evi- 
denced  by  the  account  which  the  Bank  of 
Oxford  agrees  to  open  with  said  Booth 
and  Rogers,  and  is  to  include  and  secure 
all  amounts  drawn  b.v  them  tor  any  pur- 


pose whatsoever.  All  ad  ranees  tinder  this 
agreement  may  be  discontinued  by  the 
Bank  of  Oxford  upon  three  days'  notice, 
and  the  account  shall  stand  forsettlement 
in  fifteen  days  thereafter,  when  the  bal- 
ance shall  be  considered  due  and  payable. 
If  not  paid,  interest  thereafter  shall  be  at 
eight  per  cent,  per  annum.  This  agree- 
ment terminates  on  the  Slst  day  of  Octo- 
ber, 1887,  and  the  obligors  hereto  shall  be 
held  bound  for  whatever  balance  may  then 
appear  to  be  due  the  said  Bank  of  Oxford, 
with  interest  thereafter  at  the  rate  of 
eight  per  cent,  per  annum.  Witness: 
John  B,  Booth.  [Seal.]  J.  F.  Rooers. 
[Seal.]  C.  M.  Rogers.  [Seal.] "  The  de- 
fendant had  loaned  to  Booth  &  RogMs, 
the  firm  mentioned  therein,  large  sums  of 
money  before  the  date  of  this  bond,  and 
It  claimed  a  considerable  balance  as  due 
it  from  them  at  that  time  on  account  of 
former  dealings.  As  contemplated  by  the 
bond,  the  defendant  advanced  to  the  firm 
large  sums  of  money  between  its  date  and 
the  time  the  agreement  therein  specified 
terminated.  It  charged  the  firm  interest 
for  the  money  It  loaned  them  from  time  to 
time  at  the  rate  of  12  per  centum  per  an- 
num, and  this  was  charged  and  paid 
monthly.  In  addition  to  the  bond  above 
set  forth,  the  plaintiO  J.  F.  Rogers  execut- 
ed to  the  defendant  a  mortgage  of  a  valu- 
able tract  of  land  to  secure  It  as  to  moneys 
it  migh  t  ad  vance  to  the  sold  firm  The  de- 
fendant claimed  that  the  firm  mentioned 
owed  It  a  large  balance  on  account  of  such 
advancements,  and  was  proceeding  to  sell 
the  land  embraced  by  the  mortgage  re- 
ferred to  by  virtue  of  a  powerof  sale  there- 
in contained  to  pay  such  balance.  The 
plaintltre  brought  this  action  to  prevent 
such  sale,  and  compel  the  defendant  to  an 
account  and  settlement  of  the  dealings 
and  transactions  between  them  and  it,  al- 
leging that  they  in  fact  owed  it  very  little, 
if  anything,  etc.  The  detendont  admitted 
some  of  the  allegations  of  the  complaint, 
and  denied  many  of  the  material  ones. 
The  sale  of  the  land  was  stayed  pending 
the  action  by  injunction.  The  court,  in 
the  course  of  the  action,  by  order  appoint- 
ed a  referee  to  find  the  material  facts,  and 
to  take  and  state  an  account,  and  make 
report  of  the  same.  Accordingly,  the  facts 
were  found,  the  accountstated,  and  report 
thereof  filed.  The  defendant  filed  excep- 
tions thereto,  which  the  court  overruled. 
At  a  subsequent  term,  on  the  coming  in  of 
an  amended  report,  the  plaintiffs  did  not 
file  formal  exceptions,  but  filed  a  motion 
in  writing,  objecting  to  sundry  items  of 
charge,  and,  among  these,  charges  of  usu- 
ry exacted  by  the  defendant,  etc.  The 
court  overruled  the  motion  thus  made, 
confirmed  the  report,  gave  judgment  in  fa- 
vor of  the  defendant  for  the  balance  as  as- 
certained to  be  due  it  from  the  plaintiffs, 
and  directed  a  sale  of  the  land  mentioned, 
etc.  The  plaintiffs,  having  excepted,  ap- 
pealed to  this  court. 

Battle  <£  Mordeeat,  M.  V.  Lanier,  and  N. 
B.  Canuady,  for  appellants.  L.  C.  Ed- 
wards and  Batebelor  A  Devereax,  for  ap- 
pellee. 

Mrrrimon,  G.  J.,  (after  stating  the  tkets 
as  above. )   The  order  of  reference  to  a  rat- 
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eree  to  find  the  material  facts  and  state 
the  necessary  account  was  entered  by  tbe 
court  without  objection  from  either  of  the 
parties.  It  was  therefore  entered  by  con- 
Bent.  Tbe  referee  filed  hia  report,  and,  the 
defendant  bavinj;  filed  exceptions  thereto, 
they  were  overruled.  Thero  was  a  re-ref- 
erence and  an  amended  report.  Thecourt 
approved  the  findings  of  fact.  These  find- 
ings are  not  reviewable  here.  Wadesboro 
V.  Atkinson,  107  N.  C.  317, 12  S.  E.  Rep.  202, 
and  cases  there  cited. 

The  plaintiffs  did  not  formally  flleexcep- 
tions  to  the  report  of  the  referee,  but  at 
the  term  when  tbe  final  amended  report 
was  filed  they  "moved,"  without  objec- 
tion, so  tar  as  appears,  to  exclude  certain 
Items  of  charge  and  other  charges  of  in- 
terest, which  tbe  plaintiffs  insisted  repre- 
sented certain  usury  exacted  from  them  by 
the  defendant.  This  motion  in  writing 
embraced  several  specified  objections  to 
tbe  report,  and  it  was,  in  effect,  exceptions 
thereto,  and  should  have  been  so  treated. 
It  served  the  purpose  of  exceptions  as 
eBectaally  as  if  it  had  been  so  called.  It 
was  insisted  on  tbe  argument  that,  if  it 
should  be  treated  asexceptions,  they  were 
not  made  in  apt  time.  They  weremadeat 
the  term  when  tbe  completed  report  was 
filed.  But,  if  it  be  granted  that  they 
should  have  been  made  when  the  report 
was  at  first  filed,  there  was  no  objection 
to  filing  th«n  on  the  part  of  the  defend- 
ant, and  the  court  entertained  and  over- 
ruled them.  This  bad  the  effeet  to  cure 
any  irregularity  as  to  tbe  time  of  filing  tbe 
«ame.  So  that  such  exceptions  must  be 
treated  for  ali  pertinent  purposes  a?  hav- 
ing been  made.  But,  it  such  exceptions 
bad  not  been  filed,  it  was  nevertheless 
competent  for  the  plaintiffs  to  move  and 
Insist  before  the  court  that  It  should,  upon 
the  record,  including  the  findings  of  fact 
and  the  report,  enter  a  partlrular  Judg- 
ment asiced  for  by  them,  and,  if  the  court 
bad  declined  to  grantthesanie,  theymlglit 
have  assigned  error.  The  defendant  might 
have  done  the  like.  This  is  so,  because  it 
was  the  duty  of  the  court  to  Inspect  the 
whole  record,  and  enter  such  Judgment  as 
it  would  properly  warrant.  Indeed,  In 
■ucb  case,  the  appellant  might  take  ad- 
vantage of  error  in  the  Judgment  in  this 
court,  in  tbe  absence  of  any  formal  assign- 
ment of  error,  if  tbe  error  appeared  In  the 
face  of  the  record.  Code,  §  967 ;  Thornton 
V.  Brady,  100  N  C.  88.  6  S.  E.  Rep.  910; 
Bush  V.  Hall,  96  N.C.82;  State  v.  Watkins, 
101  N.  C.  702,  8  S.  £.  Kep.  346;  McKinnon 
T.  Morrison,  104  N.  C.  354, 10  S.  E.  Rep.  513. 

One  leading  purpose  of  this  artiou  is  to 
compel  an  account  and  settlement  of  the 
dealings  and  transactions  between  the 
plaintiffs  Booth  and  J.  F.  Rogui-s,  trading 
and  doing  business  as  partners  under  the 
name  of  Booth  &  Rogers,  and  the  defend- 
ant, during  the  whole  period  beginning  on 
tbe  11th  day  of  Novsmt>er,  1885,  aud  end- 
ing at  the  time  of  taking  the  account. 
Adverting,  now,  to  this  view  of  the  case, 
it  appears  from  tbe  repni-t  of  tbe  referee 
that  the  defendant  exacted  from  tbe  firm 
considerable  sums  of  usury.  The  plain- 
tiffs Insist  that  such  sums  shall  be  placed 
to  their  credit  in  stating  the  account. 
The  delendant,'On  the  contrary,  objects. 


and  contends  that  this  cannot  be  done, 
because,  granting  that  the  usury  n-as  ex- 
acted. It  was  actually  paid  by  the  Arm 
more  than  two  years  next  before  this  ac- 
tion began;,  and,  moreover,  its  exaction 
and  payment  was  a  transaction  concluded, 
distinct,  separate,  and  apart  from  the  in- 
debtedness of  the  firm  to  the  defendant  on 
account  of  money  advanced  to  them  from 
time  to  time.  It  certainly  appears  that 
the  defendant  cbarg^ed  the  firm  interest 
daily  on  balances  in  their  favor  at  the 
rate  of  12  per  rantum  per  ann-um,  and  at 
the  end  of  each  month  they  paid  the  same 
by  their  check  on  their  deposit  with  the 
defendant.  It  Is  clear  that  the  firm  gave 
their  check  from  time  to  time,  and  the  de- 
fendant received  the  same  as  payment  fur 
tbe  interest  so  exacted.  The  mere  fact 
that  tbe  firm  paid  such  rate  of  interest 
reluctantly— did  not  want  to  do  so — 
could  not  defeat  tbe  purpose  of  payment 
and  tbe  legal  character  of  the  transaction. 
Tbe  exaction  was  illegal,  and  the  firm 
might  afterwards  have  recovered  back 
twice  tbe  amount  of  interest  so  paid,  If  it 
had  brought  its  action  for  the  purpose 
within  two  years  next  after  such  pay- 
ment; but  it  did  not  do  so,  and  it  is  now 
too  late.  Code,  9  8836.  It  was  insisted  ud 
the  argument  that  tbe  court  in  the  exer- 
cise of  its  jurisdiction  in  equitable  mat- 
ters could  and  would  grant  relief  to  the 
extent  of  the  usury  exacted.  This  it 
might  do,  if  tbe  interest  bad  not  been  act- 
ually paid  as  a  transaction  separate  and 
distinct  from  the  Indebtedness  of  tbe  firm 
to  the  defendant.  There  was  a  clear  pur- 
pose of  tbe  parties  to  treat  the  matter  of 
Interest  as  apart  and  distinct  from  thead- 
vancenient  of  money  to  the  firm,  however 
reluctantly  the  latter  paid  the  usurious 
rate.    Cobb  v.  Morgan,  83  N.  C.  211. 

A  second  purpose  of  the  action  is  to  as- 
certaia  and  determine  the  measure  of  tbe 
liability  of  the  plaintiffs  to  the  defendant 
upon  the  bond  specified  in  the  pleadings. 
It  was  contemplated  and  expected  by  the 
parties  that  the  defendant  would  from 
time  to  time,  between  the  Ist  day  of  No- 
vember. 1886,  and  tbe  81st  day  of  October, 
1887,  lend— "advance"— to  the  business 
firm'  of  Booth  &  Rogers  considerable  sums 
of  money,  and  the  purpose  of  the  bond  in 
question  was  to  secure  to  the  defendant 
any  balance,  not  exceeding  f 5,000,  that  tbe 
firm  might  owe  it  upon  the  termination 
of  such  loans  as  contemplated  and  pro- 
vided by  the  bond.  It  did  not  In  terms 
or  by  just  Implication  embrace  any  bal- 
ance or  balances  of  money  advanced  to 
the  firm  before  or  after  the  period  above 
specified;  there  Is  nothing  in  It  that  Inti- 
mates such  purpose.  The  ohllgathm  was 
to  secure  such  balance  of  such  sums  of 
money  as  the  defendant  "may  advance" 
to  tbe  firm,  not  of  such  sums  as  it  had  ad- 
vanced, and  the  agreement,  by  its  express 
terms,  was  to  be  at  an  end  on  a  day  speci- 
fied. The  provision  of  the  condition  of 
the  bond,  that  "it  Is  to  include  and  secure 
all  amounts  drawn  by  tl)em  [the  firm]  for 
any  purpose  whatsoever. "  does  not  im- 
ply tor  all  possible  purposes.  It  must  be 
Interpreted  as  extending  to  amounts 
drawn  for  any  lawful  purpose  pertinent 
to  and  wttkio  tbe  meaaing  of  the  bus!- 
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aeaa  Rpecifled  of  the  firm..  It  Is  not  to  be 
presumed  that  the  parties  contemplated 
any  unlawful  purpose,  or  buntness  trans- 
actions or  practices  other  than  socb  cm 
were  legitimate,  if  the  same  were  within 
the  knowledge  of  tlie  defendant.  Hence  it 
was  notexpectedthattbedefendant  would 
advance  to  the  firm  from  time  to  time 
large  sums  of  money,  and  exact  interest 
therefor  at  the  rate  of  12  per  centum  per 
annum.  It  was  not  within  the  meaalng 
of  the  bond  that  the  dealinjcB  between  the 
defendant  and  tbe  firm,  as  to  the  iturpose 
specified,  should  be  based  upon  such  an 
unlawful  rate  of  interest.  Nor  did  tbe 
obligors  in  the  bond  agree  to  pay  the  bal- 
ance of  such  advances  of  money  ascer- 
tained Dy  the  allowance  of  unlawful  rates 
of  interest.  In  view  of  the  nature  of  tbe 
matter,  it  may  be  fairly  said,  in  tbe  ab- 
sence of  any  stipulated  rate  of  interest, 
that  they  expected  tbe  defendant  would 
chargeand  receive  for  the  use  of  its  money 
so  advanced  the  lawful  Interest;  that  is, 
interest  at  tbe  rate  of  6  per  centum  per 
annum,  ily  reasonable  implication,  it 
came  within  the  scope  of  the  agreement 
of  the  obligors  of  the  bond  that  they 
wonld  pay  tbe  balance  of  tbe  money  so  ad- 
vanced, allowing  the  defendant  the  lawful 
rate  of  interest.  They  certainly  expected 
that  the  defendant  wonld  "advance"— lend 
—tbe  firm  money,  and  as  certainly  that 
the  bank  would  demand  and  the  Orm 
would  pay  Interest,  and  at  the  lawful 
rate.  Hence,  in  ascertaining  the  balance 
for  which  the  obligors  pf  tbe  bond  are  lia- 
ble as  such,  the  defendant  can  only  be  al- 
lowed interest  at  the  rate  of  6  per  centum 
per  annum,  and  Interest  upon  the  balance 
ascertained  at  the  rate  of  8  per  centum 
per  annum,  because  the  latter  rate  as  to 
the  balance  was  stipulated  for  in  the 
bond.  The  plaintiffs  Booth  and  J.  F. 
Sogers  are  before  the  court  as  partners, 
composing  the  firm  of  Booth  &  Rogers, 
and  also  as  individuals,  and  the  defendant 
is  entitled  to  judgment  against  them  for 
the  balance  of  money  due  it  upon  their 
whole  dealings  and  transactions  with  it, 
embraced  by  the  pleadings,  without  re- 
gard to  the  usury  paid,  and  to  have  the 
mortgage  specified  In  the  pleadings  fore- 
eloaed,  and  the  land  embraced  by  it  sold 
to  that  end,  it  need  be;  but  tbe  defendant 
is  entitled  to  have  judgment  against  the 
plaintiff  Clinton  M.  Rogers  for  the  balance 
of  moneys,  not  exceeding  95,000,  advanced 
to  the  firm  of  Booth  &  Rogers  daring  the 
period  specified  in  the  bond;  that  bal- 
ance to  be  ascertained  by  allowing  the  de- 
fendant interest  for  the  use  of  the  money 
so  advanced  at  the  rate  of  6  per  centum 
per  annum,  and  interest  on  such  balance 
at  the  rate  of  8  per  centum  per  annum. 
The  account  and  judgment  must  be  modi- 
fled  Ib  accordance  with  this  opinion,  and, 
■8  thus  modified,  affirmed.  To  that  end 
let  the  opinion  be  certified  to  the  superior 
court,    ft  is  so  ordered. 

mt  K.  0.  m)         

Statb  v.  Lrwis. 

(Supreme  Court  of  North  Carolina.    Dec.  83,    . 
1890.) 

For  majority  opinion,  see  12  8.  E.  Rep. 
ttT. 


Shepbkro,  J.,  (eoaenrrtng.)  I  concur  in 
the  decision  upon  the  grounds  first  stated 
in  the  opinion  of  the  court.  As  the  other 
questions  are  of  much  importance,  and, 
to  my  mind,  not  tree  from  difficulty,  and 
as  their  consideration  is  unnecessary  to 
tbe  (lispusition  of  this  appeal,  I  do  not 
detiire  to  be  understood  as  agreeing  to 
all  that  has  been  said  in  reference  to 
them. 

Reversed. 


OsBCRN  V.  Statb. 


(87  G«.  ITS) 


(Sufpreme  Court  oj  Oeorgla.    April  84,  18D1.) 

CaXttOfAL  IiAW  —  IMPAKKLINO  JUBT— JUSTHTABLS 
HOMiama  —  iNBTBCOnOMB  —  dBABAOTSB— Abou- 
KBRTS  OV  COVNaBL. 

1.  When,  on  the  trial  of  a  felony,  Heveral  of 
the  }nry  have  been  selected,  and  one  of  them  be- 
comes sick,  it  is  not  errorto  excuse  him,  and  then 
proceed  rej^larly  to  complete  the  panel  to  tbe 
namber  of  twelve;  and  this  the  court  may  do 
wittiont  summoning  a  physician  to  determine  that 
the  juror  is  siok. 

2.  On  tiie  trial  of  a  murder  case  the  court 
was  requested  in  writing  to  give  in  charge  to  the 
jury  the  sections  of  the  C!ode  relating  to  the  law 
of  voluntary  manslaughter  and  of  justifiable 
bomloide,  and  complied  with  tbe  request  as  made, 
except  as  to  justifiable  homicide;  and,  it  plainly 
appearing  that  in  no  view  of  the  case  the  law  of 
justifiable  homicide  was  applicable,  no  error  was 
committed. 

8.  When,  on  a  trial  for  murder,  the  oonrt 
failed  to  instruct  the  jury  they  could  find  the  de- 
fCDdwit  guilty  of  voluntary  manslaughter,  and 
no  error  is  assigned  on  sndh  failure,  either  in  the 
motion  for  a  new  trial  or  bill  of  exceptions,  the 
question  whether  or  not  such  failure  was  error 
is  not  before  this  court  for  review. 

4.  A  witness  who  testifies  to  the  good  char- 
•oter  of  a  defendant  for  peaceableness,  and  that 
he  had  never  heard  of  defendant  having  a  diffi- 
culty before,  may  be  asked  on  cross-examination 
if  be  had  never  heard  of  defendant's  shooting  any 
one  before,  and  if  he  had  never  heard  of  his  shoot- 
ing a  man  in  another  state. 

6.  On  the  trial  of  a  murder  case  counsel  for 
the  state  may  comment  before  the  jury  upon  the 
propriety  or  impropriety  of  their  reoommendlng 
imprisonment  for  life  as  a  punishment 

6.  A  specified  portion  of  the  court's  charge 
concerning  the  defendant's  statement  being  m 
the  main  correct,  an  exception  to  the  same  as  a 
whole,  not  alleging  any  pwtioular  portion  thereof 
to  be  erroneous,  cannot  be  considered.  In  this 
case  there  is  nothing  in  the  charge  complained  of 
requiring  a  new  trial.  In  charging  concerning 
statements  made  by  defendants,  courts  sbonld 
confine  themselves  to  the  language  of  the  statute 
upon  this  subject,  imd  not  indutge  in  extended 
comments  upon  Uie  effect  to  be  given  to  suoh 
statements. 
(SyUdbiis  by  the  Court) 

Error  from  superior  court,  Fnlton  coun- 
ty; R.  H.  Clark,  Judge. 

Halsey  A  Bateman  and  C.  T.  Ladaon, 
for  plaintiff  In  error.  C.  D.  Bill,  Sol.  Qen., 
and  W.  D.  ElUa,  tor  the  State. 

LiTMPKiN,  J.  1.  After  eleven  jurors  bad 
been  selected,  but  not  sworn  in  chief,  and, 
by  direction  of  the  court,  bad  been  kept 
together  for  a  day  and  night,  one  of  them 
became  sick,  and  was  unable  to  serve. 
The  court  satisfied  himself  of  tbe  juror's 
illness,  which  be  certainly  had  a  right  to 
do  without  summoning  a  physician,  and 
tbeu  discharged  him,  and  proceeded  regn- 
liirly  until  two  other  jurors  wMe  a^eetedt 
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and  the  panel  completed.  There  was  no 
error  in  this  conduct  uf  the  court.  See 
Pannell  v.  State,  29  fia.  681,  and  Hanvey  v. 
State,  68  Oa.  61'J.  In  the  latter  case  U  ap- 
pears that  the  juror  did  present  a  certifl- 
cate  of  a  pbyeiclan  that  be  was  unable  to 
serve;  but  it  further  appears  that  the 
Judge  himself,  counsel  consenting,  heard 
the  juror's  excuse  under  oath,  and  deter- 
mined therefrom  that  lie  was,  on  account 
of  his  sickness,  unable  to  serve.  It  is  im- 
material bow  the  fact  of  sickness  isshown, 
if  tbe  Judge  is  satisfied  it  exists.  Tlie  con- 
sent of  counsel  was  unnecessary  to  the 
validity  of  the  court's  action. 

2.  Defendant's  counsel  presented  to  tbe 
court  a  request  in  writing,  which  was  as 
follows:  "The defendant's  counsel  request 
that  the  court  give  in  charge  to  the  jury 
the  sections  of  the  Code  defining  and  re- 
lating to  the  law  of  voluntary  manslaugh- 
ter and  of  Justiflableboniicide."  It  appears 
from  an  examination  of  the  record  that 
tbe  court  complied  literally  with  this  re- 
quest, except  so  far  as  it  related  to  justi- 
fiable homicide.  He  read  to  the  jury  tbe 
sections  of  the  Code  defining- voluntary 
manslaughter,  and  explained  to  tbem  dis- 
tinctly tbe  difference  between  mnrder  and 
manslaughter,  emphasizing  the  fact  that 
the  chief  distinction  between  these  two 
offenses  was  thai  in  murder  malice  must 
exist,  while  in  manslaughter  tliere  was  an 
absence  of  malice.  In  no  possible  view  of 
the  case  would  a  charge  concerning  justi- 
fiable homicide  have  been  legal  or  proper. 
Indeed,  the  zealous  and  faithful  counsel 
for  the  prisoner  who  argued  the  case  be- 
fore this  court  virtually  conceded  that  the 
law  of  justifiable  homicide  had  nothing  to 
do  with  it.  We  therefore  find  no  reason 
in  this  ground  of  the  motion  for  granting 
a  new  trial. 

3.  The  court,  when  instructing  tbe  jury 
as  to  tbe  form  of  their  verdict,  did  not 
state  to  tbem  that  they  might  find  the  de- 
fendant guilty  of  voluntary  manslaughter. 
There  was  no  request  made  to  this  effect; 
nor  was  any  complaint  made,  either  in  tbe 
motion  for  a  new  trial  or  in  the  bill  of  ex- 
ceptions, of  the  failure  of  the  court  to  so 
Instruct  the  jury.  The  question,  therefore, 
is  not  made  by  this  record,  and  cannot 
now  be  adjudicated,  whether  such  failure 
was  error  or  not.  It  was  argued  before 
us  that  the  court  ought  to  have  distinctly 
told  the  jury  that  they  could  convict  this 
defendant  of  voluntary  manslaughter,  but 
the  fact  that  be  did  not  do  this  is,  as  al- 
ready stated,  nowhere  assigned  as  error. 
But  suppose  this  had  been  done,  would 
any  benefit  therefrom  have  resulted  to  the 
plaintiff  in  error?  Taking  the  entire 
charge  together.  It  In  effect  amounted  to 
instructing  the  jury  that  if  they  should  be- 
lieve tbe  defendant  was  guilty  of  volun- 
tary manslaughter,  they  must  acquit  him. 
Tbe  judge  plainly  and  clearly  defined  what 
was  necessary  to  constitute  murder,  and 
told  tbe  jury,  in  substance,  that  unless 
they  believed  the  defendant  guilty  of  this 
offense,  they  must  find  him  not  guilty.  In 
one  view  this  charg^e  was  more  favorable 
to  the  defendant  than  he  had  any  right  to 
expect  or  demand,  because,  following  It, 
tbe  result  would  have  been  an  acquittal, 
even  though  tbe  jury  believed    he    was 


guilty  of  voluntary  manslaugbter.  Be  this 
as  it  may,  we  think  it  is  clear  from  the 
record  in  this  case  that,  if  the  judge  had 
plainly  Instructed  the  jury  they  could  con- 
vict of  this  oHense,  they  would  not  have 
dune  BO.  If  there  had  been  the  sligbtest 
inclination  on  tbe  part  of  the  jury  to  re- 
duce this  crime  below  the  grade  of  murder 
they  would  most  assuredly  have  recom- 
mended imprisoument  for  life,  and  thus 
haveaverted  tbe  penalty  of  death.  Thefact 
that  they  found  the  defendant  guilty  with- 
out making  such  recommendation  is  abso- 
lutely conclusive  that  in  no  event  would 
they  have  rendered  a  verdict  of  voluntary 
manslaugbter.  This  conclusion  is  forti- 
fied by  the  factthat  the  judge  in  hischarge 
plainly  and  repeatedly  told  tbem  that  the 
.penalty  must  be  death  unless  they  recom- 
mended life-time  imprisoument,  and  used 
language  which  must  have  impressed  upon 
tbem  In  the  most  solemn  and  emphatic 
manner  tbe  grave  responsibility  which 
rested  upon  tbem  of  deciding  whether  this 
man  should  be  sent  to  the  penitentiary  or 
tbe  gallows. 

4.  After  a  witness  for  the  defendant  bad 
sworn  that  he  knew  the  defendant,  and 
had  known  him  for  a  long  time;  that  bis 
character  for  peaceableness  was  good, 
and  be  had  never  heard  of  bis  having  any 
difficulty  at  all,— it  was  not  error  to  aU 
low  tbe  state's  counsel,  on  cross-examina- 
tion, to  ask  the  witness  It  he  had  never 
heard  of  defendant  shooting  any  one  be- 
fore, and  also.  If  the  witness  had  never 
heard  of  his  shooting  a  man  In  another 
state.  A  knowledge  of  character  is  de- 
rived from  gener^al  reputation,  and,  tbe 
witness  having  sworn  in  effect  that  the 
raputation.  of  tbe  defendant  was  good  as 
a  peaceable  man,  and  that  he  had  never 
heard  anything  to  the  contrary,  it.  was 
certainy  allowable,  on  cross-examination, 
to  silt  the  witness  as  to  the  accuracy 
of  his  testimony  and  the  shicerity  of  the 
statements  made  by  him.  What  tbe  wit- 
ness heard  would  not.  of  course,  be  evi- 
dence of  tbe  truth  thereof,  nor  would  it  be' 
proper  to  go  into  details  of  the  occurrences 
referred  to,  but  to  the  extent  indicated  the 
questions  were  proper,  and  the  answers 
thereto  admisHible.  Section  3874  of  the 
Code,  as  to  Impeached  witnesses.  Is  as  fol- 
lows: "The  witness  may  De  sustained  by 
similar  proof  of  character;  but  tbe  partic- 
ular transcMtlons,  or  the  opinions  of  single 
individuals,  cannot  he  Inquired  of  on  ei- 
ther side,  except  upon  cross-exarainatioD, 
In  seeking  for  the  extent  and  foundation 
of  the  witness'  knowledge."  In  Keg.  v. 
Wood,  5  Jur.  225.  the  defendant  put  bis 
character  in  Issue,  and  a  witness  deposed 
to  having  known  bim  for  some  years,  gave 
him  a  good  cliaracter,  and  stated  that  be 
bad  never  heard  anything  against  him. 
On  cross-examination  the  witness  waa 
asked  If  he  had  never  heard  that  defend- 
ant was  suspected  of  having  committed  a 
robbery  in  the  neighborhood  some  years 
previous.  Tbe  question  was  allowed, 
Pabkr,  B.,  remarking:  "The  question  is 
not  whether  the  prisoner  was  guilty  of 
that  robbery,  but  whether  he  was  sus- 
pected of  having  been  implicated  in  it.  A 
man's  character  Is  made  up  of  a  number 
of  small  circumstances,  of  which  his  being: 
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Bospevted  of  miecondnct  Is  one."  This 
case  is  cited  approvingly  In  I  I'aylor  on 
Evideuce,  §  352,  and  the  author  aaya: 
"Bnt  H,  with  the  view  of  raising  a  pre- 
Bomptlon  of  innocence,  witnesses  to  char> 
acter  are  called  for  t^e  defense,  the  coan- 
ael  for  the  crown  may  then  rebot  this  pre- 
Bamption  by  cross-examining  the  wit- 
nesses, either  aa  to  particalar  facts,  or,  U 
they  deem  it  essential,  as  to  the  ground  of 
their  belief. "  Keg.  v.  Wood  is  also  cited 
approvingly  in  Best  on  Evidence,  §  'Ml, 
where  the  doctrine  is  also  laid  down  that, 
when  a  defendant  in  a  criminal  prosecn- 
tloD  puts  his  character  in  issue,  the  protie- 
cntor  may  encounter  his  evidence  either 
by  cross-examination  or  by  contrary  tes- 
timony. In  Abbott's  Trial  Brief  of  Crim- 
inal Causes,  §  47.S,  we  find  the  following: 
"A  witness  who  has  testified  to  the  good 
character  of  the  accused  may  he  asked  on 
ero&8-examination  if  he  has  not  heard  of 
a  specific  charge  against  the  accused ;"  cit- 
ine  Ingram  v.  State,  67  Ala.  67.  which  was 
a  murder  case,  wherein  It  was  held :  "The 
shadings,  as  well  as  the  brighter  hues,  are 
to  he  considered  in  making  up  the  esti- 
mate of  character  and  reputation;  and 
when  a  witness  das  testified  that  he  knew 
the  character  of  the  accused  for  peace  and 
quietude,  and  that  it  was  good,  it  is  not 
error  to  allow  him  to  be  asked  on  cross- 
examination  if  be  had  not  been  informed 
that  the  defendant  had 'killed  a  man  in 
the  state  of  Georgia,'  and  bis  answer  was 
admissible  in  evidence."  Beg.  v.  Wood, 
snpra,  and  De  Arman  v.  State,  71  Ala.  351, 
are  also  cited  by  the  author  in  support  of 
this  proposition.  The  ruling  of  this  court 
in  Harris  v. State, 61  Oa.  S59,  is  not  in  con- 
flict with  the  view  expressed  In  this  case 
on  the  point  under  consideration.  In  that 
case  the  court  asked  the  witness,  who  had 
testifipd  to  defendant's  peaceable  charac- 
ter, if  he  had  not  beard  that  defendant 
once  beat  his  wife  with  a  butcher's  file. 
It  was  held  that,  while  the  presiding  Judge 
may  ask  pertinent  questions,  he  should 
not  exercise  this  right  in  such  manner  as 
to  intimate  an  opinion  against  the  pris- 
oner, and  for  this  reason  it  was  decided 
that  it  was  improper  for  the  conrt  to  ask 
the  question.  Another  decision  of  this 
court,  seemingly  at  variance  with  our  rul- 
ing on  this  question  in  the  case  at  bar,  la 
that  rendered  in  Pulliam  t.  Cantrell,  77 
Ga.  563,  3  S.  E.  Rep.  280.  It  was  there 
held  that  it  was  proper  to  refuse  to  allow 
a  witness  who  testified  to  the  good  char- 
acter  of  another  witness  to  be  asked  on 
erosH-examlnation  if  the  latter  had  not 
been  found  a  defaulter  of  pnblic  funds,  or 
If  the  witness  testifying  had  never  heard 
be  had  been  so  found;  but  Judge  Jackson 
distinctly  states  the  question  was  not 
asked  to  show  the  foundation  or  extent  of 
the  witness'  knowledge  of  the  character  of 
the  person  of  whom  he  was  testifying,  bnt 
that  it  was  an  effort  to  prove  a  convic- 
tion of  embesElement  by  hearsay,  which 
waa,  of  conrae,  improper.  Taking  the  rul- 
ing in  connection  with  the  tact  stated,  it 
is  not  at  all  in  conflict  with  our  decision 
as  to  the  question  asked  the  witness  Camp 
in  the  present  case. 

5.  Under  oar  law  jorles  trying  murder 
cases  have  the  risht  to  avert  the  death 


penalty  by  recommending  life  Imprlaon- 
ment,  and  it  is  therefore  not  improper  for 
coansel  to  argue  before  them  the  question 
whether  or  nottheyshonldso  recommend. 
It  may  not  be  proper  for  counsel  to  state 
that  they  should  not  recommend  lite  Im- 
prisonment because  the  governor  of  the 
state  might  pardon  the  defendant,  and  he 
would  therefore  be  set  free ;  but,  if  such  a 
statement  is  made,  and  the  attention  of  the 
conrt  la  not  called  to  It,  and  he  is  not 
asked  to  make  any  ruling  thereon,  it  will 
afford  no  ground  for  a  new  trial. 

6.  One  ground  of  the  motion  for  a  new 
trial  assigned  as  error  the  folio  wing  charge 
of  the  court :  "  It,  however,  you  choose  to 
give  the  statement  force,  then  you  must 
consider  the  degree  of  force  you  will  give 
it ;  and  the  law,  in  its  tenderness,  gora  so 
far  as  to  place  it  within  the  province  of 
the  Jury  to  allow  them  to  give  it  force,  it 
they  choose,  to  theextent  of  believing  it  in 
preference  to  the  sworn  testimohy.  Butthe 
statement  should  have  no  greater  force 
than  evidence.  It  is  to  be  measored  as 
the  law  measures  testimony.  Evidence 
introduced  by  the  state  against  the  de- 
fendant is  intended  to  be  inculpating; 
that  is,  it  is  meant  to  tend  in  the  direction 
of  guilt.  The  statement  of  the  defendant, 
to  have  any  effect,  should  be  upon  the 
other  aide.  It  should  be  exculpator.y  upon 
legal  grounds. "  This  la  an  extract  from  a 
lengthy  charge  by  the  court  concerning 
the  defendant's  statement.  So  much  of  it 
as  precedes  the  words:  "But  the  state- 
ment Bhould  have  no  greater  force  than 
evidence.  It  is  to  be  measured  as  the  law 
measures  testimony," — is  undoubtedly 
correct ;  and,  as  no  particular  portion  of 
it  is  alleged  to  be  erroneous,  the  exception 
taken  is  too  general,  in  accordance  with 
established  rules,  to  be  considered.  If  it 
means  that  the  entire  charge  objected  to 
Is  erroneous,  this  is  not  sound,  because 
much  of  it  is  good  law;  and  if  complaint 
la  intended  to  be  made  of  some  part  there- 
of the  same  should  be  specified.  We  are 
therefore  constrained  to  hold  that  no  as- 
signment of  error  is  properly  set  forth  in 
this  ground.  We  gather,  however,  from 
the  argument  before  us  that  the  part  of 
the  charge  intended  to  be  complained  of 
is  that  beginning  with  the  words  last 
above  quoted,  and  extending  to  the  end. 
Suppose,  then,  this  exception  had  been 
properly  taken,  would  It  have  been  suffi- 
cient to  require  a  new  trial?  .  The  motion 
alleges  that  the  charge  is  erroneous  be- 
cause it  is  dubious  and  misluading,  because 
it  deprived  the  statement  of  the  potential- 
ity given  it  bylaw, and  because  it  amounts 
to  saying  the  statement  cannot  avail 
defendant  where  not  in  conflict  with  the 
evidence.  We  do  not  think  these  objec- 
tion are  well  taken.  As  to  the  first,  it 
may  be  true  that  the  charge  was  dubious, 
bnt  we  do  not  think  it  misled  the  jury  as 
to  their  right  to  believe  the  statement. 
We  have  endeavored  earnestly  to  ascer- 
tain what  the  court  did  mean  by  aome  ot 
the  expressions  used.  By  the  words: 
"  But  the  statement  should  have  no  great- 
er force  than  evidence.  It  is  to  be  meas* 
ured  as  the  law  measures  testimony, "—it 
is  obvioos  that  the  court  referred  to  the 
probative  value  ot  the  statement«  and  not 
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to  the  qaestlon  of  Its  credibility.  He  coald 
not  have  meant  to  refer  to  the  latter,  be- 
cause be  bad  jnst  told  the  jary  tb.ey  coald 
believe  tbe  statement  in  preference  to  the 
evidence,  and  emphaslted  this  assertion 
by  saying  thu  law  In  its  tenderness  al- 
lowed this  much  weight  to  be  given  to  a 
prisoner's  statement.  In  other  words, 
we  think  the  idea  conveyed  by  the  conrt's 
languase  was  this:  "A  tact  established 
by  a  statement  is  to  have  no  greater 
ralne  than  a  fact  established  by  evidence ; 
that  Is,  a  fact  proved  to  the  satisfaction 
of  the  Jnry  is  simply  a  fact  for  whatever  it 
is  worth,  and  should  have  no  more  force 
and  effect  because  it  is  made  to  appear  by 
the  prisoner's  statement  than  the  same 
fact  wonld  have  it  sworn  to  by  a  credible 
witness."  There  Is  a  manifest  difference  be- 
tween  the  question :  Shall  the  Jury  believe 
a  thing  asserted  by  the  prisoner  to  be  the 
truth 7  and  the  question:  Assuming  the 
thing  asserCed  to  be  true,  what  effect  has 
it  lu  determining  what  conclusion  in  the 
case  shall  be  reached  ?  This  is  the  distinc- 
tion we  think  the  court  intended,  and  we 
are  sustained  In  placing  this  construction 
upon  the  court's  language,  because  he  im- 
mediately proceeded,  in  effect,  to  Instruct 
the  Jnry  that,  to  be  available  to  defend- 
ant, the  statement  must  be  exculpatory 
In  its  effect.  By  this  he  undoubtedly 
meant  to  say  that,  no  matter  how  true 
and  credible  a  statement  might  be,  the 
facta  contained  in  it  must  be  pertinent  to 
the  Issue,  and  must  set  up  a  legal  defense 
in  order  to  be  of  practical  benefit  to  the 
accused.  Taking  the  entire  charge  to- 
gether, we  repeatwe  are  satisfied  that  the 
Jury  were  not  misled  as  to  the  legal  effect 
which  they  might  give  to  the  statement, 
and  that  they  fully  understood  it  to  be 
their  right  and  privilege,  if  they  saw  prop- 
er, to  believe  the  statement  In  preference 
to  the  sworn  testimony.  It  Is  quite  evi- 
dent that  they  did  not  believe  the  state- 
ment at  all.  If  they  had,  they  would 
undoubtedly  have  exercised  the  power 
given  them  by  law  of  saving  the  defend- 
ant from  the  penalty  of  death  by  recom- 
mending ImpriRonment  forllfe.  Thestate- 
ment  Is  improbable,  inconsistent  with  the 
sworn  testimony  of  disinterested  wit- 
nesses, and  made  by  the  defendant  under 
the  strong  temptation  to  say  anything  be 
could  which  might  save  him  from  death  or 
a  term  in  the  penitentiary.  Taken  In  the 
best  possible  .view.  It  would  make  him  un- 
qneetlonably  guilty  of  voluntary  man- 
slaughter, and,  as  we  have  already  shown, 
the  Jury  had  no  disposition  to  convict  him 
of  that  offense.  It  is  quite  plain,  from  a 
careful  examination  of  the  entire  record, 
that  they  believed  him  guilty  of  murder, 
and  that  they  rejected  his  statement  alto- 
gether, although  they  must  have  under- 
stood they  had  the  right  to  believe  It  if 
they  saw  proper.  In  this  connection  we 
will  state  that  it  would  be  a  much  wiser 
and  safer  practice  for  our  brethren  on  the 
drcutt  bench  iu  charging  concerning  state- 
ments made  by  defendants  to  confine 
themselves  to  the  language  of  the  statute 
upon  this  snbject,  and  not  indulge  In  ex- 
tended comments  opon  the  effect  to  be 
given  to  such  statements.  This  course  on 
their  part  will  relieve  them  and  this  court 


of  much  embarrassment  and  difficulty  aris- 
ing from  a  contrary  practice. 

The  evidence  discloses  that  an  atrocious, 
unprovoked,  and  deliberate  murder  was 
committed  by  the  defendant.  The  verdict 
finding  him  guilty  and  imposing  upon  Mm 
the  penalty  of  death.  In  our  opinion,  ren- 
ders exact  and  substantial  Justice.  After 
a  thorough,  earful,  and  anxious  examina- 
tion of  the  entire  record  we  are  fully  con- 
vinced that  the  Judgment  of  the  court  be- 
low should  stand.  It  is  well  known  that 
Juries  are  reluctant  to  take  away  by  their 
verdicts  the  lives  of  their  fellow-creaturea; 
and  when  good  men.  In  the  faithful  and 
conscientious  discharge  of  a  painful  duty, 
enforce  and  vindicate  the  law,  as  the  Jury 
In  this  case  undoubtedly  did,  we  do  not 
feel  authorised  to  discourage  them,  and 
others  who  may  try  such  cases  In  the  future, 
by  setting  aridea  verdict  which  Is  mani- 
festly right.    Judgment  aflSrmed. 


(n  o«.n> 
Johnson  v.  Bbadstrebt  Go. 
(Supreme  Court  <tf  Oeorgfa,     ICaroh2S,  1891.) 
AoTioir  FOB  LiBKi— DmiTH  or  PuiHnrr— Ak^tb- 

MENT. 

Under  seetion  SDSJ  of  the  Gode,  sb  smend- 
ad  bv  the  act  of  1889,  (Aotp  1889,  p.  73,)  an  aotloD 
for  libel,  pendlns  at  t^e  time  tlie  act  passed,  doe* 
not  abate  upon  tao  death  of  the  plainuft. 
(Syllabiu  by  the  Cot«rt) 

Error  from  city  court  of  Atlanta:  Van 
Epps,  Judge. 

T.  C.  Maysoa,  J.  T.  Olenn,  Arnold  afr  Ar- 
nold, and  T.  P.  Westmoreland,  for  plain- 
tiff in  error.  N.  J.  &  T.  A.  Hammond  and 
Candler  A  Tbomaon,toT  defendant  in  error. 

LuMFKDf,  J.  The  question  presented  for 
onr  determination  in  tills  case  is  whether 
or  not  an  action  for  libul,  brought  before 
the  passage  of  the  act  recited  in  the  bead- 
note,  and  pending  when  the  act  was 
passed.  Is  abated  by  the  death  of  the 
plaintiff.  It  appears  that  Johnson  died 
September  1,  1890,  which  was,  of  coarse, 
after  the  passage  of  the  act.  It  does  not 
appear  from  the  particular  record  now  be- 
fore us  on  the  present  hearing  of  this  case 
whether  or  not  the  salt  was  brought  be- 
fore the  passage  of  the  act  referred  to,  but 
we  learn  from  statements  of  counsel  that 
such  is  the  fact.  Besides,  this  same  case 
came  to  this  court  in  the  life- time  of  John- 
son, the  intestate  of  the  plaintiff  in  error. 
See  Johnson  v.  Bradstreet  Co..  81  Ga.  425, 
7  S.  E.  Rep.  867.  The  record  there  shows 
the  case  was  brought  before  the  passage 
of  the  act.  It  will  thus  be  seen  that  the 
case  was  pending  when  the  act  passed, 
and  that  Johnson  died  thereafter.  We 
have  considered  and  determined  the  case 
with  reference  to  these  facts.  The  act  un- 
doubtedly applies  to  cases  brought  after  Its 
passage,  and  no  reason  appears,  or  was 
suggested  to  us  in  the  argument,  why  it 
should  not  apply  to  pending  suits.  The 
language  of  the  act  is  sufficiently  compre- 
hensive to  Include  pending  actions,  and  we 
hold  that  It  does.  No  position  to  the  con- 
trary was  either  taken  or  Insisted  upon 
by  counsel  for  the  defendant  in  error.  The 
only  contention  presented  by  the  discus- 
sion of  the  case  was  whether  or  not  the 


Digitized  by 


Google 


«B.) 


JOHNSON  V.  BEADSTBEET  CO. 


2SJ 


wctlon  as  amended  applied  to  actions  for 
llt>el.  It  Is  aaquestiunably  true  that,  be- 
fore the  sectloD  was  amended,  encb  an  ac- 
tion wonld  not  have  sarvived  the  death  of 
the  plaintiff.  The  amending  act  provides 
that  nu  action  "for  homicide,  Injury  to 

gerson,  or  Injnry  to  property  shall  abate 
ydeath."  Ifthewords  "Injurytoperson" 
are  to  be  restricted  to  mere  bodily  or  phys- 
ical injnries,  an  action  for  libel  would  be 
abated  by  the  death  of  the  plaintiff,  but  If 
'  these  words  are  held  to  extend  to  all  in- 
Inries  to  i>er8on,  then  such  action  would 
not  be  so  abated.  In  our  opinion  these 
words  are  used  In  a  technical  legal  sense, 
and  should  be  construed  accordingly. 
Some  light  la  thrown  upon  the  question 
at  Issue  by  reference  to  the  position  which 
the  amended  section  occnptes  in  the  Code. 
Title  8,  pt.  2,  of  the  Code  treats  of  "  torts,  or 
Injuries  to  persons  or  property."  Chapter 
2  of  that  article  deals  with  "injuries  to  the 
person."  Thischapter  Is  divided  into  three 
articles.  The  first  treats  of  "  physical  In- 
juries, "  the  second  of  "  injuries  to  repnta- 
tian."andthe  third  of  "other  injuries  to 
the  person. "  According  to  this  classifica- 
tion It  will  be  seen  that  Injuries  to  reputa- 
tion are  Included  in  the  chapter  dealing 
generally  with  injuries  to  the  person. 
The  article  relating  to  physical  injuries 
treats  only  of  Injuries  to  the  body;  that 
rdating  to  reputation  includes  and  defines 
lible  and  slander:  and  the  remaining  arti- 
cle of  that  chapter  deals  with  still  other 
personal  Injuries,  such  as  false  Imprison- 
ment, malicious  arrest,  and  Injuries  to 
health.  All  of  the  foregoing  Injuries,  as 
has  been  shown,  are  classed  under  the  gen- 
eral snbdivlslon  covering  Injuries  to  the 
peraon.  It  Is  more  than  probable  that  the 
Kgislatare,  In  making  this  new  law  a  part 
of  the  Code,  Intended  that  It  should  har- 
monise with  its  surroundings;  and  In 
amending  this  section  it  was  doubtless 
their  deliberate  purpose  that  the  words 
used  in  the  amending  act  should  be  con- 
stmed  and  understood  with  reference  to 
the  existing  arrangement  and  classiflca- 
tloo  of  the  law  of  torts,  in  which  this  new 
law  found  Its  place.  If,  however,  the 
meaning  of  the  words  "injury  to  person" 
cannot  be  determined  by  the  position  of 
the  amended  section  in  the  Code,  it  may 
be  arrived  at  by  reference  to  the  common 
law.  At  common  law  absolute  personal 
rights  were  divided  into  personal  security, 
personal  liberty,  and  private  property. 
The  right  of  personal  security  was  subdi- 
vided Into  protection  to  life,  limb,  body, 
health,  and  reputation.  8  Bl.  Comm.  119. 
If  the  right  to  personal  security  Includes 
reputation,  then  reputation  Is  a  part  of 
the  person,  and  an  injury  to  the  reputa- 
tion is  an  Injury  to  the  person.  Under  the 
bead  of  "security  In  person,"  Cooley  In- 
eludes  the  right  to  life.  Immunity  from  at- 
tacks and  Injuries,  and  to  reputation. 
Cooley.  Torts,  (2d  Ed.)  23,  24.  See,  also. 
Pol.  Torts, "7.  Bouvier  classes  araoog  ab- 
solute injuries  to  the  person,  batteries,  in- 
juries to  health,  slander,  libel,  and  mall, 
clous  prosecution.  1  Bon  v.  Law  Diet.  (6th 
Ed.)  688.  "Person"  is  a  broad  term,  and 
legally  Includes,  not  only  the  physical 
body  and  members,  bnt  also  every  bod- 
Oy  sense  and  personal  attribute,  among 


which  Is  the  reputation  a  man  has  ac- 
quired. Reputation  is  a  sort  of  right  to 
enjoy  the  good  opinion  of  others,  and  is 
capable  of  growth  and  real  existence,  as 
an  arm  or  leg.  If  It  is  not  to  be  classed 
as  a  personal  rtglit,  where  does  it  belong? 
No  provision  has  been  made  for  any  mid- 
dle class  of  injaries  between  those  to  per- 
son and  those  to  property,  and  the  great 
body  of  wrongs  arrange  themselves  under 
the  one  head  or  the  other.  Whether 
.viewed  from  the  artificial  arrangement  of 
law-writers  or  the  stand-point  of  common 
sense,  an  Injury  to  reputation  is  an  Injury 
to  person;  and  oftentimes  an  injury  of 
this  sort  causes  far  more  pain  and  unbap- 
piness,  to  say  nothing  of  actual  loss  ol 
money  or  property,  than  any  physical 
injury  could  possibly  occasion.  As  al- 
ready suggested.  It  is  of  great  importance 
to  arrive,  if  possible,  at  the  intention  of 
the  legislature  as  to  the  meaning  to  be 
given  to  the  words  "Injury  to  person." 
We  have  endeavored  to  show  that  the 
legislative  Intent  may,  to  some  extent,  be 
arrived  at  by  reference  to  the  place  in  the 
Code  which  the  amended  section  occupies ; 
and  wehavealsoendeavored  to^howthat 
the  common-law  meaning  of  the  words 
"Injury  to  person  "  includes  libel.  Slander, 
and  the  like.  Having  reached  this  point 
In  the  discussion,  we  may  also  invoke  an- 
other rule  for  the  construction  of  statutes, 
vis.:  that  where  words  have  a  definite 
and  well-settled  meaning  at  common  law. 
It  Is  to  be  presumed,  unless  some  good 
reason  to  the  contrary  appears,  that  this 
same  meaning  attaches  to  them  when 
need  in  a  statute.  In  Suth.  St.  Const.  S  S!58, 
we  find  the  following:  "Where  a  statute 
uses  a  word  which  Is  well  known  and  has 
a  definite  sense  at  common  law,  or  in  the 
written  law,  without  defining  it,  it  will  be 
restricted  to  that  sense,  nnless  It  appears 
that  It  was  not  so  Intended."  Again,  in 
$  2U1,  that  iiuthor  says:  ''In  all  doubtful 
matters,  and  when  the  statute  is  in  gren- 
eral  terms,  it  is  subject  to  the  principles  of 
the  common  law.  When  words  of  definite 
signification  therein  are  used  in  such  pro- 
visions, and  there  is  no  intention  manifest 
that  they  are  to  be  taken  In  a  different 
sense,  they  are  to  be  deemed  employed  in 
their  known  and  defined  common-law 
meaning."  The  same  rule  Is  laid  down  by 
Bndllch,  who  says:  "Where  «  term  used 
in  a  statute  has  acquired  at  common  law 
a  settled  meaning,  that  Is  ordinarily  the 
technical  meaning  which  is  to  be  given  to 
It  In  construing  the  statute. "  Endl.  In- 
terp.  St.  §  3.  And  to  the  same  effect  see, 
also.  Id.  $  127.  The  legislature  having 
considered  this  subject  of  sufficient  impor- 
tance to  pass  this  amending  act,  we  must 
presume  they  intended  to  give  these  words 
their  legal  meaning  and  effect,  as  there  is 
no  good  reason  to  conclude  that  they  In- 
tended to  use  them  in  such  a  restricted 
sense  as  would  confine  them  alone  to  bod- 
ily or  physical  Injnries. 

After  considerable  labor  and  research, 
we  have  been  unable  to  find  many  authori- 
ties outside  of  this  state  bearing  directly 
upon  the  question  under  discussion.  A 
Texas  case  seems,  at  first  glance,  to  bold 
contrary  to  the  doctrine  we  have  hereiA 
asserted.    In  the  vase   of   Engelklng  ▼ 
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Von  Wamel,  26  Tex.  469,  it  was  held  that 
an  act  which  gave  to  JuHtices'  conrts  cog- 
nisance "over  all  suits  for  torts,  trespass, 
and  other  injaries  to  person  or  property," 
where  the  amount  sought  to  be  recovered 
did  not  exceed  flOO,  did  not  include  ac- 
tions for  slander.  Wheklrk,  C.  J.,  re- 
marks that,  while  "libel  and  slander,  ac- 
cording to  Blackstone  and  other  ele- 
mentary writers,  are  infractions  of  the 
right  of  personal  security,  and  are  treated 
by  them  under  the  general  denomination 
of  injuries  affecting  the  rights  of  persons," 
and  are,  "as  understood  by  the  legal  pro- 
fession, injuries  to  tne  person, "  yet  it  was 
not  to  be  supposed  the  legislature  intend- 
ed by  the  language  used  to  give  to  Jus- 
tices of  the  peace  jurisdiction  over  such 
actions,  because  It  would  be  the  exercise 
of  a  novel,  difficult,  and  very  Inconvenient 
Jurisdiction  for  them,  such  as,  it  was  not 
to  be  conceived,  the  legislature  had  in  con- 
templation in  framing  the  statute.  This 
decision,  therefore,  seems  to  be  based 
mainlynpon  the  idea  that  it  was  improb- 
able the  legislature  of  Texas  intended  to 
confer  upon  Justices'  courts  Jurisdiction  of 
this  kind;  but  it  will  be  observed  the 
court  recognized  the  rule  that  libel  and 
slander  may,  in  a  technical  sense,  be  re- 
garded as  injuries  to  the  person.  The 
case  of  Ward  v.  Blackwood,  41  Ark.  295, 
holds  contrary  to  the  conclusion  we  have 
reached  in  this  case.  Construing  a  stat- 
ute containing  the  words  "for  wrongs 
done  to  the  person  or  property  of  anoth- 
er,"  they  were  held  to  relate  only  to  bod- 
ily injuries  or  damages  of  a  physical 
character,  and  not  to  extend  to  torts 
affecting  the  feelings  or  reputation.  The 
case  last  mentioned  cites  Smith  v.  Sher- 
man, 4  Cush.  4DX,  Nettleton  v.  Dinebart. 
6  Cush.  543,  and  Norton  v.  Sewall,  106 
Mass.  145,  and  an  examination  of  them 
shows  that  they  are  in  point.  Notwith- 
standing these  decisions,  and  otiiers  on 
the  same  line  which  might  be  found,  we 
adhere  to  our  own  conclusion,  and  are 
fortified,  we  think,  in  so  doing  by  what 
has  already  been  said  concerning  the 
place  whicli  the  amended  section  occupies 
in  our  Code.  Aside  from  this,  the  follow- 
ing authorities  seem  tu  sustain  our  Judg- 
ment in  the  case  before  us :  In  the  case  of 
Cregln  v.  Railroad  Co.,  75  N.  Y.  192,  con- 
struing the  meaning  of  the  words  "ac- 
tions on  the  case  for  injuries  to  the  person 
of  the  plaintiff,"  found  in  a  New  York 
statute,  the  court  held  that  these  words 
included  actions  for  slander,  libel,  assault 
and  battery,  and  false  inipi-isonment,  and 
that  cases  of  this  kind  were  to  be  treated 
as  actions  for  injuries  done  to  the  person 
of  the  plaintiff.  Under  section  2167  of  the 
Code  of  Alabama,  actions  for  injuries  to 
the  person  or  reputation  are  abated  by 
the  death  of  a  party.  Construing  this 
section,  in  the  case  of  Oarrison  v.  Burden, 
40  Ala.  613,  It  was  held  that  an  action  to 
recover  damages  for  the  seduction  of  the 
plaintiff's  wife  was  an  action  for  injuries 
to  the  person,  and  therefore,  under  the 
■ectlon  cited,  abated  by  the  death  of  the 
defendant.  Judge,  J.,  says :  "  Is  adultery 
or  criminal  conversation  with  the  wife, 
in  legal  contemplation,  an  injury  to  the 
person  of  the  husband?    Blackstone  and 


Chitty  both  declare  that  It  Is.  •  •  • 
And  upon  this  point  we  are  not  aware 
there  is  any  conflict  of  authority."  This 
case,  in  effect,  rules  that  injuries  to  the  per- 
son arenotconfinedto  physical  injuries.  In 
the  case  of  Delamater  v  Russell,  4  How. 
Fr.  234,  it  was  held  that  an  action  forcrlmi- 
nal  conversation  with  the  plaintiff's  wife 
was  an  action  for  injury  to  the  person 
of  the  plaintiff.  PARKEK,J.,says:  "Rights 
of  persons  are  divided  into  absolute  and 
relative.  Criminal  conversation  is  classed . 
under  actions  for  injuries  to  the  latter. 
This  classification  is  related  by  all  our  ele- 
mentary writers."  While  the  question 
here  decided  is  certainly  not  free  from 
doubt,  but  is  one  upon  which  plausible 
arguments  can  be  made  on  both  sides,  we 
think,  in  view  of  the  foregoing  reasons 
and  the  advancing  policy  of  our  law 
that  good  causes  of  action  should  not 
be  abated  by  the  deatb  of  a  party,  the 
right  to  proceed  with  this  case  survived 
to  the  deceased  plaintiff's  representative, 
and  we  therefore  feel  constrained  to  eo- 
verse  the  Judgment  of  the  court  below. 
Judgment  reversed. 


— — —  (8<  Oa.  780)' 

CiTT  OF  ATLA.NTA  ▼.  FIR8T  PRRSBTTEBIAR 

Church. 
(Supreme  Court  of  Oeorgla.    Veb.  W,  1891.) 

]IORIOIPAI.Il(PBOVBinNT3-  A8BB8Bia»IT»— EXXICT- 

TiON  OF  Church  Fbofbbtt. 
A  local  statute  which  oonfers  upon  the 
manicipal  government  power  and  autliority  ts 
assess  one-tbird  of  the  cost  of  grading,  paving, 
maoadamizlng,  and  otherwise  improvtng  the  road- 
way or  street  proper,  on  real  estate  abatting  on 
each  side  of  the  street  improved,  subjects  aiika 
all  real  estate  owned  by  Individnals  or  private 
corporations,  without  respect  to  the  pozipoae  cc 
use  for  which  the  property  is  held  or  to  whiob  it 
is  devoted.  Churches  are  not  exempt;  and,  after 
paying  such  assessment,  the  religious  corporation 
to  whToh  a  church  belongs  cannot  recover  l>ack 
the  money  so  paid  Into  the  city  treasnry.  Trus- 
tees, etc.,  v.  City  of  Atlanta,  76  Qa.  ISl,  over- 
ruled. 
(Si/UcUms  by  the  Cowt) 

Error  from  superior  court,  Fnlton  coun- 
ty; M.  J.  Ci.ARKB,  Judge. 

J.  B.  Goodwin,  J.  T.  Pendleton,  and  J. 
A.  Anderson,  for  plaintiff  in  error.  Hoka 
&  Burton  Smith,  for  defendant  in  error. 

Blkcelkx,  C.  J.  This  was  an  action  by 
the  church,  a  body  corporate  and  politic, 
against  the  city,  brought  In  February, 
1887,  to  recover  the  sum  of  $616.87.  the 
amount  paid  by  the  plalntiti  tothedefend- 
ant  in  January,  1885, in  satisfaction  of  ad. 
t&.  which  the  city  bad  issued  against,  and 
caused  to  be  levied  upon,  the  church  build- 
ing and  the  premises  on  which  the  same 
was  situate,  said  premises  fronting  and 
abutting  on  Marietta  street.  The  0.  f&. 
was  issued  for  the  pro  rata  share  of  tbese 
premises  of  the  cost  Incurred  in  the  year 
1883  by  the  city  in  paving  with  Belgian 
blocks  the  road-way  or  street  proper  on 
which  the  premises  abutted.  The  pay- 
ment was  made  under  protest,  and  to  pre- 
vent a  sale  of  the  property  in  pursuance  of 
the  levy.  The  street  was  paved  by  vir- 
tue of  the  act  of  September  8, 1881,  amend- 
ing the  charter  of  the  city,  and  the  proTi»- 
iona  of  the  act  were  tuUy  complied  witb. 
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The  cbarcb  baildiag  was  used  only  for 
churcb  purposes  and  religions  worsblp. 
At  the  trial  the  facts  were  agreed  upon, 
and  reduced  to  writing,  and,  by  consent 
of  parties,  the  only  question  raised  was 
stated  thus:  "Is  property  occupied  by  a 
cbarcb.  and  used  for  cburcb  purposes  only, 
and  religlouB  v^orshlp,  liable  for  street  lui- 
provement  under  the  said  act  of  ISSl?" 
The  court  Instructed  the  jury  to  find  for 
the  plaintiff;  and  after  verdict  the  defend- 
ant moyed  for  a  new  trial  because  of  error 
in  this  Instruction,  and  because  the  ver> 
diet  was  contrary  to  law  and  to  evidence. 
The  motion  was  overruled. 

The  act  In  question  (Act8lS80-81,p.  358,) 
was  construed  by  n  majority  of  tbls  court 
am  then  constituttKl,  in  Trustees,  etc.  v. 
City  of  Atlanta,  76  Ga.  181;  and  that  de- 
cision was  afterwards  held  by  a  full  bench 
to  be  coocluslre  upon  the  parties  in  that 
case,  tbe  same  case  baring  again  come 
np  for  review.  Tbe  principle  of  res  adjndi- 
cata  made  the  latter  raling  a  necessat? 
corollary  to  the  former,  whether  tbe  finit 
in  order  was  correct  or  incorrect.  But 
as  the  present  case,  although  It  involves 
the  same  question  tonchini;  the  right  con- 
struction of  tbe  act  of  1881,  is  a  new  case, 
and  between  different  parties,  or  with  one 
of  tbe  parties  different,  tbe  duty  of  con- 
struing the  act  de  novo  cannot  be  de- 
clined by  the  present  bench,  save  upon  the 
ground  that  the  former  construction  Is 
satisfactory,  or,  it  not,  that  it  should  be 
acquiesced  In  because  of  some  mischief  or 
public  inconvenience  lilcely  to  result  from 
adopting  and  promulgatinga  dlSerentcon- 
Btructiou  after  the  first  has  stood  undis- 
turbed for  a  period  of  nearly  five  years. 
Tbe  rule  of  stare  decisis  is  a  wbolesome 
one,  but  should  not  be  used  to  sanctify 
and  perpetuate  error  in  so  short  a  term  as 
fl?e  years,  without  very  weighty  reasons 
in  behalf  of  public  policy.  At  the  last  term 
of  tbifi  court,  we  recognized  the  rule  in 
Scott  V.  Stewart.  84  6a.  772, 11  S.  E.  Rep. 
897,  as  a  right  rule  of  decision  where  many 
transactions  of  the  public  at  large,  based 
on  an  exposition  of  the  law  declared  10  or 
11  years  ago,  would  prot>ably  be  disturbed 
or  vitiated  b^  expounding  tbe  law  diHer- 
ently  now.  We  deprecate  and  distrust 
rash  innovation  as  much  as  the  most  con- 
servative magistrates  ought;  but  it  has 
sever  been  the  doctrine  of  any  court  of  last 
resort  that  tbe  law  Is  to  be  a  refuge  and 
safe  asylumforall  the  errors  that  creep  iu- 
to  it.  Indeed,  the  mlod,  private  or  official, 
which  closes  down  upon  all  the  errors  it 
embraces,  refusing  to  eject  them  when  ex- 
posed, is  no  longer  fit  for  tbe  pursuit  of 
trutb.  Courts,  lil^e  individuals,  but  with 
more  caution  and  deliberation,  mustsome- 
times  reconsider  what  has  been  already 
carefully  considered,  and  rectify  their  own 
mistakes.  If  this  is  to  be  done  in  any 
case,  it  would  seem  to  be  a  case  Ulce  tbe 
present,  where  a  change  of  decision  would 
uproot  no  transaction  founded  ou  the  pri- 
or derision,  and  where  the  effect  in  the 
particular  controversy  at  tbe  bar  would 
be  simply  to  leave  tbe  parties  where  they 
had  placed  themselves  by  doing  aright 
what  one  of  them  now  seeks  to  have  un- 
done. If  in  very  trutb,  according  to  tbe 
real  law  of  tbe  matter,  tbe  churcb  corpo- 


ration paid  to  the  city  a  debt  which  it 
justly  owed,  and  for  which  It  was  legally 
liable,  it  could  not  recover  back  the  ujoney 
consistently  with  Christian  morality-,  were 
there  no  other  obstacle  to  witlulrawing 
the  cash  from  the  city  treasury.  Nordoes 
tbe  corporation  desire  so  to  do,  for  it  has 
united  with  the  city  in  formulating  thus 
tbe  question  to  be  decided:  "Is  property 
occupied  by  a  church,  and  used  for  cburcb 
purposes  only,  and  religious  worship,  lia- 
ble for  street  Improvement  under  the  said 
act  of  1881?"  We  could  not  answer  truly 
according  to  our  judicial  convictions  by 
citing  and  following  the  case  in  76  Ga.,  for 
we  think  that  case  misconstrues  the  act, 
and  unduly  restricts  its  application. 

The  act,  after  conferring  power  to  grade, 
pave,  macadamize,  and  otherwise  Improve 
the  streets,  Invests  the  mayor  and  general 
council  with  "power  and  authority  to  as- 
sess one-tbird  of  the  cost  of  grading,  pav- 
ing, macadamizing,  •  •  »  and  oiber- 
wise  improving  tbe  road-way  or  street 
proper,  on  the  real  estate  abutting  ou 
each  side  of  the  street  Improved:  pro- 
vided, that  before  any  street,  or  portion 
of  a  street,  shall  be  so  improved,  the  per- 
sons owning  real  estate  which  has  at  least 
one-third  of  the  fronting  on  tbe  street,  or 
portion  of  a  street,  the  improvement  of 
which  Is  desired,  shall,  in  writing,  request 
the  commlseioners  of  streets  and  sewers 
to  make  such  Improvements,  and  said 
commissioners  shall  have  approved  the 
same,  and  shall  forward  the  same,  with 
their  approval,  to  the  mayor  and  general 
council,  with  a  statement  of  the  character 
of  tbe  improvement  proposed  to  be  made, 
and  an  estimate  of  tbe  cost  of  the  same, 
and  said  mayor  and  general  council  shall 
by  ordinance  direct  tbe  said  work  to  be 
done. "  Acts  1880-81,  pp.  359,  360.  The  act 
proceeds  to  confer  power  to  adopt  by  or- 
dinance a  system  of  equalizing  assess- 
ments, and  prorating  the  cost  "on  the 
real  estate  according  to  its  frontage  on 
the  street,  or  portion  of  a  street,  so  im- 
proved." It  declares  "that  the  amount 
of  assessment  on  each  piece  of  real  es- 
tate shall  be  a  Hen  on  said  real  estate 
from  the  date  of  tbe  passage  of  the  ordi- 
nance providing  for  the  work  and  making 
tbe  assessment;"  and  it  gives  tbe  mayor 
and  general  council  "antbority  to  enforce 
the  collection  of  the  amount  of  any  assess- 
ment so  made  for  work  •  •  »  upon 
streets  •  •  •  by  executions  to  be  is- 
sued by  the  clerk  of  council  against  the 
real  estate  so  assessed,  and  against  the 
owner  thereof,  at  the  date  of  the  ordi- 
nance making  the  assessment,  which  exe- 
cution may  be  levied  by  tbe  marshal  of 
said  city  on  such  real  estate;  and  after 
advertisement  and  other  proceedings,  a-i 
In  cases  of  sales  for  city  taxes,  tbe  same 
ma3'  he  sold  at  public  outcry  to  the  high- 
est bidder,  and  such  sale  shall  vest  an  ab- 
solute title  In  tbe  purchaser:  provided, 
that  tbe  defendant  shall  have  a  right  to 
file  an  affidavit"  to  contest  tbe  amount 
due,  etc.  Id.  p.  860.  It  only  requires  that 
language  shall  be  taken  in  its  ordinary 
signification,  in  conformity  to  the  rule  of 
construction  laid  down  In  section  4  of  the 
Code,  for  us  to  be  able  to  hold,  not  as  a 
conjecture,  but  with  absolute  certainty. 
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tbat  the  terras,  "  real  estate  abutting  on 
each  side  of  the  street  Improved, "  include 
all  lands  so  abnttlng,  no  matter  to  whom 
they  belonK,  nor  hoiv  the  buiklintcs  npon 
them  may  be  occupiPd  or  used.  Church 
property,  tlrerefore.  Is  manifestly  within 
the  letter  of  the  act.  and  as  clearly  within 
it  as  any  other  property  whatsoever. 
The  grant  of  power  to  assess  It  Is  no  less 
express  than  is  .the  grant  of  power  to  as- 
sess any  other.  The  act  neither  makes 
nor  hints  at  any  discrimination,  bnt  uses 
words  which  embrace  all  real  estate  as 
appropriately  and  completely  as  they  em- 
brace any  part  of  the  same.  It  would  he 
as  consistent  with  the  letter  of -the  statute 
to  deny  that  it  comprehends  any  real  es- 
tate at  all  as  to  deny  that  it  comprehends 
all  tbat  abuts  on  the  street.  This  Is  the 
plain  truth;  and  yet  the  opinion  of  the 
court  in  76  Ga.  187, 188.  launches  the  argu- 
ment by  referring  to  the  rule  that  no  cor- 
poration can  exercise  any  power  not  ex- 
pretisiy  conferred  ur  necessarily  implied; 
and  after  observing  tbat  places  of  religious 
worship,  etc.,  are  not  brought  directly  by 
name  within  the  provisions  of  the  act, 
adds:  "And  we  do  not  think  they  can  be 
brought  within  It  by  construction  or  nec- 
essary implication,  unless  it  is  made  to  ap- 
pear tbat  the  proparty  so  exempted  from 
taxation  is  used  for  purposes  of 'private 
or  corporate  profit  or  Income.'  This 
seems  to  be  the  fundamental  error  of  the 
opinion.  It  treats  the  city  as  invoking 
Implication,  whereas  the  city  points  to  an 
express  grant,  and  the  church  invokes  im- 
plication tu  limit  the  words  of  tbe  grant. 
True,  church  property  is  not  brought  In 
by  its  special  nauM,  nor  Is  any  other;  tbe 
name  applied  to  all  alike  being  "real  es- 
tate abutting  on  each  side  of  the  street 
improved."  The  property  now  In  ques- 
tion, though  belonging  to  a  religious  cor- 
poration, and  used  exclusively  for  worship 
and  church  purposes,  is  "real  estate, "  and 
it  abuts  on  Maiiettn  street,— tbe  street  im- 
proved. The  true  and  only  problem  is 
whether  It  can  be  taken  out  of  the  act  by 
implication,  not  whether  it  can  bebn)ught 
in.  The  legislature,  by  not  excepting  any 
real  estate  whatever,  has  put  It  in;  and  no 
consistent  and  unforced  construction  of 
tbe  act  can  be  arrived  at  without  setting 
out  from  this  standpoint.  To  deny  the 
natural  import  of  the  words  of  a  statute, 
and  thus  exclude  from  them  something 
that  they  evidently  comprehend,  and  then 
to  argue  that  this  same  thing  cannot  be 
brought  in  by  implication,  is  to  expel  the 
occupant,  and  then  keep  him  out  because 
be  was  never  in.  If  the  words,  "the  real 
estate  abutting  on  each  side  uf  the  street 
Improved,"  are  not  definite  and  free  from 
all  manner  of  ambiguity,  no  words  can 
be.  And  yet,  clear  and  definite  as  they 
are,  we  can  be  morally  certain  that  they 
comprehend  more  timn  the  leglHlatnre  In- 
tended they  should;  for  they  cover,  by 
their  letter,  public  as  well  as  private  prop- 
erty, and  subject  the  whole  alike  to  as- 
sessment, lion,  levy,  and  sale.  Tbat  the 
public  property  of  the  United  States,  the 
State,  tbe  county,  or  the  city  was  intend- 
ed to  be  dealt  with  thus  Is  so  improbable 
tbat  we  can  have  no  hesitation  In  holding 
that  an  implied  exception  as  to  all  public 


property  can  and  should  he  engrafted  np- 
on tbe  act  by  construction.  And  just  here 
the  real  question  in  its  ultimate  form 
emerges:  Can  a  like  exception  la  favor  of 
church  property— which  all  will  agree  Is 
not  public,  but  strictly  private,  property 
—be  recognised,  and  tbe  words  of  tbe  stat 
nte  still  further  narrowed  by  ccmstrnctlou 
BO  as  to  exclude  it  also?  No  answer  to 
this  question  is  afforded  by  citing  the 
clause  of  the  constitution  which  aotbor- 
Ixes  the  general  assembly  to  exemptebnrch 
property  as  well  as  public  property  from 
taxation,  and  citing  with  it  the  act  of 
1878,  (Code,  §  798,)  by  which  the  power 
was  exercised  throughout  Its  whole  ex- 
tent, and  thereby,  for  the  time  being,  ex- 
hausted. This  court  bus  ruled  In  Hayden 
V.  Atlanta,  70  Ga.  817,— a  case  which 
arose  oat  of  the  Identical  statute  we  are 
now  construing,— that  the  taxation  to 
which  that  power  relates  is  taxation  for 
revenue,  and  not  local  assessments  for  tbe 
improvement  of  streets,  which  latter  are 
in  the  nature  of  an  interchange  of  equiva- 
lents between  the  public  and  the  owners 
of  property  locally  benefited  by  the  Im- 
provement. By  general  and  now  almost 
unanimous  concurrence  throughout  tbe 
juiisprudenceof  the  American  states,  there 
is  an  essential  difference  between  tbe  two 
species  of  taxation;  and  many  rales, 
whether  constitutional  or  statutory, 
which  govern  tha  former  are  withont  ap- 
plication to  the  latter.  See,  besides  tbe 
citations  in  Hayden  v.  Atlanta,  supra. 
City  of  Birmingham  v.  Klein,  89  Ala.  461,  7 
South.  Rep.  386;  iSpeer  v.  Athens,  86  Oa. 
49.  11  S.  E.Rep.  802;  2  Dill.  Mun.  Corp. 
(4th  Ed.)  §§777.778. 

Consistency  requires  that  when  tbe  con- 
stitution has  been  ruled,  as  in  Hayden  v. 
Atlanta,  not  to  apply  to  local  assess- 
ments, its  provisions  on  the  subject  of 
taxation  should  not  be  treated  as  autbor- 
Ity,  direct  or  indirect,  for  holding  proper- 
ty of  any  kind  exempt  from  such  assess- 
ments. It  it  supplies  no  rule  for  levying 
assessments,  and  declares  no  exemptioii 
from  their  imposition,  what  control  can  It 
possibly  have  when  a  statqte  on  tbe  sub- 
ject ot  assessments  is  under  construction? 
To  appeal  to  it  In  the  discussion  Is  either 
to  recede  from  the  doctrine  that  it  Is  silent 
on  assessments,  or  to  Invoke  what  it  says 
on  one  subjecttolimltwhatthe  legislature 
has  expressly  said  when  treating  of  anoth- 
er. Surely,  the  mere  grouping  of  church 
property  with  public  property,  flret  by  the 
constitution,  and  then  by  the  statute,  in 
dealing  with  taxation  proper.  Is  no  suffi- 
cient reason foreoDcludlngthatthe  legisla- 
ture Intended  that  they  should  stand  upon 
the  samefooting  in  the  law  of  local  ussess- 
luentR,  where  no  such  Intention  has  been 
anywhere  declared.  The  argument  that 
because  the  legislature,  under  express  au- 
thority granted  to  It  by  the  constitution, 
has  expressly  exempted  church  property 
from  taxation,  therefore  it  has  Impliedly 
exempted  It  from  local  assessment,  is  man- 
ifestly fallacious.  The  constitution  itself 
exempts  nothing,  not  even  public  proijer- 
ty ;  It  only  gives  authority  to  the  general 
assembly  to  make  certain  exemptions. 
Without  some  expresH  promulgation  of 
the  legislative  will,  no  private  property 
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whatever  could  claim  exemption  from  cen- 
tral taxation.  How  can  a  system  o(  ex- 
press exemption  from  sucli  taxation  be  a 
legitimate  premise  from  which  to  conclnde 
that  tht)  letcislature  intends  a  system  of 
Implied  exemption  as  to  certain  private 
property  to  ran  throDKh  its  enactments 
on  the  subject  of  local  asBessments?  Hav- 
ing once  made  the  distinction  between  the 
two  species  ol  taxation,  and  professing 
still  to  adhere  to  it,  we  onitht  to  accept 
ItH  consequences.  In  no  other  way  can 
consistency  be  maintained;  and  nothing 
inconsistent  is  law,  for  the  law  is  never 
In  conflict  with  Itself,  nor  one  part  with 
another  part. 

It  may  be  said,  however,  that  the  opin- 
ion we  are  reviewing  does  not  cite  the 
conBtltntion,  and  the  statute  under  it  ex- 
empting cbnrch  property  from  taxation, 
cwanthority  direct,  or  indirect,  bat  only 
as  evincing  on  the  part  of  the  state  a 
friendly  spirit  and  disposition  towards  re- 
UglooB  institutions  and  instramentalltlee. 
For  this  purpose  we  concede  the  citation 
woald  be  legitimate.  The  constitatlon 
defines  very  explicitly  the  fiscal  relation 
which  the  state  is  to  bear  to  religion.  It 
declares,  on  the  one  band,  (Code,  §  5006:) 
'No  money  shall  ever  be  taken  from  the 
pabUe  treasaiy,  directly  or  indirectly,  in 
aid  »f  any  cbarcb,  sect,  or  denomination 
of  rellgioniBtB,  or  of  any  sectarian  institu- 
tion. "  This  settles  it  that  the  state  shall 
pay  nothing  to  the  church.  It  declares, 
on  tbe  other  hand,  (Id.  S§  5181,  5182,  6184 :) 
"All  taxation  shall  be  uniform  upon  the 
same  class  of  subjects,  and  ad  valorem  on 
all  property  subject  to  be  taxed  within  tbe 
territorial  limits  of  tbe  authority  levying 
tbe  tax.  and  shall  be  levied  and  collected 
oader  general  laws.  •  •  •  The  general 
assembly  may,  by  law, exempt  from  tax- 
ation all  public  property ;  places  of  relig- 
ions worship  or  burial ;  all  institutions  of 
purely  pablic  charity ;  all  buildings  erect- 
ed for  and  used  as  a  college,  incorporated 
academy,  or  other  seminary  of  learning ; 
tbe  real  and  personal  estate  of  any  public 
Ubrary,  and  that  of  any  other  literary  as- 
■odation,  used  by  or  connected  with  such 
Ubrary ;  all  books  and  philosophical  ap- 
paratus ;  and  all  paintings  and  statuary 
of  any  company  or  6ui8ociation  kept  in  a 
public  ball,  and  not  held  as  mercbaudlse, 
or  fur  parposes  of  sale  or  gain :  provided, 
tbe  property  so  exempted  be  not  used  for 
purposes  of  private  or  corporate  profit  or 
income.  •  •  •  All  In  ws  exempting  prop- 
N^  from  taxation,  other  than  tbe  prop- 
erty herein  enumerated,  shall  be  void." 
This  settles  it  that  the  church,  like  other 
proprietors,  shall  pay  taxes  upon  its 
whole  property,  unless  the  legislature 
ihall  think  proper  to  exempt  its  places  of 
rrilgloas  worship,  etc.,  not  used  for  pur- 
poses of  private  or  corporate  profit  or  in- 
come. All  property  of  the  church  not  em- 
braced in  this  power  of  exemption  stands, 
with  reference  to  the  state,  upon  exactly 
the  same  footing  as  if  it  belonged  to  indi- 
rldnals,  and  bad  no  connection  with  relig- 
ions uses  whatever.  With  respect  to  it, 
there  can  be  no  exemption  from  general 
taxation  expressly  granted;  much  less 
any  resulting  from  Implication  only.  And 
the  scheme  of  the  constitution  evidentiy  is 


to  have  no  Implied  exemptions  at  all ;  cer- 
tainly none  other  than  of  pnblic  property. 
It  may  be  that  were  the  l^slature  to  lay 
a  tax  for  the  benefit  of  the  state  upon  (Ul 
property,  without  having  declared  any 
exemption  whatever,  the  statute  might  be 
construed  as  Impliedly  excepting  public 
property:  bat  no  coart,  we  apprehend, 
would  feel  warranted  In  extending  the  im- 
plication to  church  property.  Tbns  the 
matter  stands  with  reference  to  the  spe- 
cies of  taxation  with  which  the  constita- 
tlon deals,  to-wit,  taxation  for  revenue. 
Tbe  policy  of  the  state,  as  indicated  by 
th3  constitution,  is  to  make  no  discrimi- 
nation in  favor  of  property  devoted  to  re- 
ligious purposes  save  by  express  statute. 
While  the  legislature  is  empowered  to  ex* 
tend  favor  to  such  property,  it  is  expected 
to  do  so,  if  at  all,  by  express  provision. 
And  such  is  now  our  whole  statutory 
scheme  with  reference  to  churches  and  relig- 
ion. The  policy  is  to  favor  them,— favor 
them  highly,— but  to  leave  no  favor  what- 
ever to  implication.  This  is  shown  by  the 
opinion  we  are  reviewing.  It  correctly  re- 
fers to  a  great  number  of  topics  in  respect 
to  which  lavors  ha  ve  been  gran  ted, bat  they 
have  all  been  expressly  granted.  In  the 
whole  range  of  oar  state  legislation  since 
tbe  adoption  of  the  Code,  we  know  of  no 
instance  In  which  the  legislature  has  been 
understood  to  intend  any  favor  or  privi- 
lege in  behalf  of  the  church  which  it  has 
failed  to  set  down  and  specify  In  express 
terms.  Taking  tbe  Code  and  all  our  stat- 
uteH  together,  we  have  a  comprehensive 
and  specific  enumeration  of  particulars, 
in  reepect  to  which  religion  and  those  en- 
gaged in  its  ministrations  are  preferred  or 
favored.  But  surely  this  Is  no  warrant 
for  a  court  to  add  to  these  favors  by  con- 
struction or  implication.  On  the  con- 
trary, as  the  legislature  has  expressed  so 
much,  the  infeience  ought  to  be  that  its  ex- 
pressions are  co-extenslve  with  its  will 
and  Intention. 

Glancing  now  at  the  current  of  authori- 
ty let  as  see  how  tbe  stream  runs.  In 
People  V.  McCreery,  34  Cal.  456,  the  su- 
preme court  of  that  state  say:  "The 
meaning  of  taxation  most  be  kept  !n  view ; 
and  that  is,  a  charge  levied  by  tbe  sov- 
ereign power  upon  tbe  property  of  its  sub- 
ject. It  is  not  a  charge  upon  its  own 
property,  nor  upon  property  over  which 
it  has  no  dominion.  This  excludes  the 
property  of  tbe  state,  whether  lands,  rev- 
enue, or  other  property,  and  the  property 
of  the  United  States. "  Accordingly,  It 
was  held  in  Doyle  v.  Austin,  47  Cal.  353, 
that  a  statute  providing  for  the  opening 
of  a  street,  and  for  the  payment  of  the  ex- 
penses by  assessment  upon  the  lands  bene- 
fited, was  not  vitiated  by  an  express  ex- 
ception from  liability  in  making  the  as- 
sessment of  lands  belonging  to  the  United 
States,  the  state  of  California,  and  the 
city,  respectively,  although  it  appeared  by 
the  report  of  the  asuessors  that  these 
lands  would  be  benefited  to  the  extent  of 
8800,000.  That  property  belonging  to  the 
pablic,  and  held  for  public  uses.  Is  exempt 
from  taxation  when  not  expressly  sub- 
jected thereto,  is  held  la  the  following 
cases:  City  of  Rochester  v.  Town  of 
Rush,  80  N.  T.  802;  Directors  of  Poor  v. 
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School  Directors,  42  Pa.  St.  21 ;  aty  of 
Louisville  v.  Com.,  1  Da 7.  296.  The  same 
role  prevails  as  to  assessments  for  local 
improvements  of  a  pnbllc  nature.  Inhab- 
itants of  Worcester  Co.  v.  Mayor,  etc.,  of 
Worcester,  116  Mass.  193;  CoantyCommiH- 
sioners  v.  Board,  etc.,  of  Maryland  Hos- 
pital, 62  Md.  127;  State  v.  City  of  Hart- 
ford,  3  Amer.  &  Eng.Corp.  Cas.610,  the  ed- 
itor citinK  49  Conn.  89,  which  is  a  mlscita- 
tlon.  In  Missonrl,  it  would  seem,  an  ex- 
emption is  not  implied  in  favor  of  all  pub- 
lic property.  St.  Louis  Public  Schools  v. 
St.  Louis,  26  Mo.  468.  And  In  Illinois,  un- 
der the  constitution  of  1870,  such  exemp- 
tions are  not  implied.  Adams  Co.  v. 
Quincy,  (III.)  22  N.  E.  Rep.  624.  In  New 
York,  certain  words  contained  in  a  city 
charter  were  construed  to  subject  proper- 
ty of  the  state  to  assessmeDt  for  the  im- 
provement of  a  street.  Hasaan  v.  City  of 
Rochester.  67  N.  Y.  528.  In  Texas,  (Har- 
ris Co.  V.  Boyd,  7  S.  W.  Rep.  713,)  an  ex- 
emption In  the  constitution  protecting  the 
property  of  counties,  cities,  and  towns, 
held  only  for  public  purposes,  from  forced 
sale  and  from  taxation,  was  ruled  to  ex- 
tend to  an  assessment  against  a  court- 
house for  the  improvement  of  a  street.  It 
Is  manifest,  however,  that  this  decision 
could  have  been  rested  upon  the  general 
principle  announced  by  the  courts  of  Mas- 
sachusetts, Maryland,  and  Connecticut,  to 
the  effect  that  public  property  is  not  in- 
eluded  In  statutes  fur  local  uBsessments 
unless  specially  named.  Implied  excep- 
tions in  favor  of  public  property  also  pre- 
vail over  general  words  In  a  statute  found- 
ed on  the  exercise  of  the  power  of  eminent 
domain.  Mayor, etc.,  of  Atlanta  v.  Central 
R.,  etc.,  Co..  ."B  Ga.  120;  St.  Louis,  etc.,  R. 
Co.  V.  Trustees,  43  111.  303.  We  thus  see 
that  to  engraft  an  exception  upon  the 
amended  charter  of  Atlanta  in  favor  of 
public  property  has  the  sanction  of  au- 
thority. But  no  such  rule  prevails,  so  far 
as  we  know  or  have  been  able  to  ascer- 
tain, in  favor  of  private  property  used  for 
religious  purposes.  In  the  following  cases, 
churches,  although  not  expressly  named 
in  assessment  statutes,  were  held  to  be 
safoject  to  assessment  for  local  improve- 
ments, notwithstanding  they  were  exempt 
by  express  law  from  general  taxation: 
In  re  Mayor,  etc.,  of  New  York,  11  Johns. 
77:  (and  see  Harlem  P.Cbnrch  v.  Mayor,  5 
Hun,  442;)  In  re  Second  Ave.  M.  E.  Church, 
66  N.  T.  aW:  People  v.  Mayor,  etc,  3  Hon, 


438;  Northern  Liberties  v.  St.  Jobo'a 
Church,  13  Pa.  St.  104;  Lefevre  v.  Mayor, 
etc.,  2  Mich.  686;  City  of  Ottawa  v.  TrQS> 
tees  of  Free  Church,  20  111.  423;  Broadway 
B.  Church  v.  McAtee,  8  Bush,  608;  Lock- 
wood  V.  City  of  St.  Louis,  24  Mo.  2U.  And 
see  First  P.  Church  v.  Ft.  Wayne,  36  Ind. 
338;  Society  v.  City  of  Providence,  6  R.  I. 
236.  The  like  rule  has  been  applied  to 
cemeteries.  Mayor,  etc.,  v.  Green  Mt. 
Cemetery,  7  Md.  617;  Buffalo  aty  Ceme- 
tery V.  Buffalo,  46  .  N.  Y.  506 ;  Lima  ▼. 
Cemetery  A8s*n,  42  Ohio  St.  128.  And  to 
hospitals,  asylums,  and  otiier  charitable 
institutions.  Stieeban  r.  Hospital.  60  Mo. 
155;  City  of  Lafayette  v.  Orpban  Asylum, 
4  La.  Ann  1 ;  Society  v.  Boston,  116  Mass. 
181.  And  see  City  of  Chicago  v.  Baptist 
Theological  Union,  115  111.  245.  2  N.  B. 
Rep.  254;  In  re  St.  Johns's  Asylum,  69  N. 
Y.  353.  Also,  to  institutions  of  learning, 
etc.    In  re  College  Street,  8  R.  I.  474. 

If  express  words  are  requisite  to  exempt 
private  property  from  general  taxation, 
there  is  no  reason  why  like  words  are  not 
equally  necessary  to  exempt  it  from  as- 
sessments. Lima  V.  Cemetery  Ass'n,  su- 
pra. Instances  of  such  express  exemp- 
tion are  furnished  by  State  v.  Mayor, 
etc.,  36  N.  J.  Law,  478;  State  v.  City 
of  St.  Paul,  36  Minn.  529,  32  N.  W.  Rep. 
781.  But  In  City  of  Chicago  v.  Baptist 
Theological  Union,  115  III.  245,  2  N.  E.  Rep. 
254,  It  was  held  that  even  an  express  ex- 
emption from  assessment  could  not  be 
granted  under  the  constitution  of  Illinois, 
because  violative  of  the  principle  of  equal- 
ity. Inasmuch  as  the  constitution  of 
Georgia  neither  expressly  nor  by  implica- 
tion lays  down  any  principle  whatever 
touching  local  assessments,  being  entire- 
ly silent  on  the  subject,  there  would  seem 
to  be  no  defect  of  power  in  the  legislature 
to  spare  churches  from  such  assessmentti 
at  pleasure.  We  rule,  not  that  the  l^Is- 
lature  might  nut  have  granted  the  exemp- 
tion now  contended  for, had  It  been  sodis- 
posed,  but  that  It  has  not  done  so.  The 
question  of  legal  discrimination  in  favor 
of  church  property  over  secular  property, 
in  the  matter  of  bearing  burdens,  is  one  of 
public  policy;  and  it  is  for  the  legislature, 
not  the  courts,  to  mould  that  policy  and 
proclaim  it.  The  services  ol  religion  to 
the  state  are  of  untold  value;  but  it  is  tbe 
glory  of  religion  in  this  country  that  It 
serves  as  a  volunteer,  without  money  and 
without  price.    Judgment  reversed. 
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Brantley  v.  Statb. 
(SupT«m«  Court  of  Oeoraia.    April  30, 1891.) 

AMAITI.T  triTH  IireBHT  TO  KiLI, — lUBTRCCTlONS— 

SBLr-DnxNSB— CJoBBBOTiOK  OF  Verdict. 

1.  On  a  trial  for  assault  with  intent  to  miir- 
dcar  by  sbooting,  where  neither  the  evidence  nor 
die  prisoner's  statement  supports  a  theory  that 
the  defendant  shot  under  the  fears  of  a  reason- 
able man  that  a  felony  or  other  like  Injury  was 
about  to  be  committed  on  him,  a  charge  concern- 
ing such  fears  was  properly  omitted ;  nor  was  it 
error,  in  such  a  case,  to  charge  that  there  must 
have  been  a  necessi^  for  the  shooting  by  the  de- 
fendant at  the  time  he  fired,  to  render  the  shoot- 
ing ]ustiflable. 

8.  It  was  not  error  to  charge  the  ]ury  that 
they  should  not  be  controlled,  in  making  up  their 
verdict,  by  any  fear  as  to  what  the  punishment 
might  be,  but  that  they  were  sworn  to  find  ac- 
cording to  the  evidence. 

3.  The  infliction  of  a  penalty  not  authorized 
by  law  is  no  ground  for  a  new  trial. 

4.  When  the  jury  return  a  verdict  which  is 
not  in  the  proper  form,  it  is  not  error  for  the 
court  to  allow  them  to  pot  it  in  the  proper  form, 
or,  at  their  request,  to  nave  the  solicitor  general 
do  so  for  them;  they  unanimously  stating  that  the 
verdict  as  formulated  by  him  la  their  real  find- 
ing. 

{SyUatrus  by  the  Court) 

Error  from  superior  coart,  Donglas 
coanty;  B.  H.  Clakk,  Judge. 

Tbos.  W.  Latham,  for  plalntitf  In  error. 
John  S.  Candler,  Sol.  Gen.,  for  the  State. 

LcMPKiK.  J.  Dnke,  the  proeecntor.  and 
Brantley,  tbe  defendant,  bad  a  quarrel  in 
tbe  forenoon  about  a  dog,  which  resulted 
in  nothing  serious.  That  night,  while 
Brantley  wtis  in  a  store  in  the  town  of 
DoDglasviUe,  having  with  him  a  shotgun 
with  which  he  had  been  hunting  In  the 
aftprnoon,  Duke  appeared  on  the  scene, 
ano  flred  at  him  with  a  pistol,  inflicting  a 
severe  wound.  Brantley  Imniedlatvly 
retamed  the  fire  with  bis  gun.  By  reason 
of  the  firing  of  the  gun  tbe  light  In  the 
•tore  was  extinguished,  and  both  parties 
disappeared  from  the  store  in  the  dark, 
and  went  down  the  street.  A  very  short 
time  thereafter  Dnke  was  shot  by  Brant- 
ley In  an  adjacent  alley  running  out  from 
this  street.  The  evidence  does  not  show 
clearly  the  circumstances  under  which 
Duke  was  shot  In  the  alley.  That  for  the 
ttate  tended  to  show  that  Duke  was  flee- 
tog  from  Brantley,  bad  fallen  over  some 
barrels  or  boxes,  and  was  shot  while  In 
this  position.  According  to  the  prisoner's 
statement,  Dnke  went  into  the  alley  for 
tbe  purpose  of  waylaying  him,  shot  at 
blm  as  he  came  np,  and  be  immediately 
retarued  tbe  Are  In  self-defense.  It  seems 
clear  from  tbe  testimony  that  in  the  shoot- 
ing which  occurred  at  tbe  store  Brantley 
was  without  fault,  and  Duke  was  to 
blame.  II  Brantley  was  guilty  of  any 
oKense  at  all.  It  was  because  bis  shooting 
Duke  in  the  alley  was  unia  wful.  He  either 
shot  a  fleeing  and  helpless  adversary  with- 
out necessity,  which  would,  of  course, 
bare  been  unlawful,  or  be  shot  in  self-de- 
fense, wblch  would  have  been  justifiable. 
Tbe  theory  of  self-defense  was  supported 
alone  by  tbe  prisoner's  statement.  The 
Jury  evidently  disregarded  this  statement, 
and  foond  the  defendant  guilty  of  shoot- 
ing at  another  on  tbe  strength  of  tbe  evi- 
tence  above  mentioned. 
T.138.E.no.8— 17 
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1.  From  tbe  foregoing  recital  it  will  ap- 
pear that  neither  the  evidence  nor  tbe 
prisoner's  statement  put  In  Issue  the  ques- 
tion whether  or  not  the  defendant  shot 
Duke  while  In  the  alley  under  the  fear  that 
Duke  was  about  to  shoot  or  otherwise  as- 
sault him.  If  the  shooting  by  Brantley  in 
the  alley  was  justiflable  at  all,  it  was  upon 
the  doctrine  of  actual  self-defense.  The 
prisonerdoes  notcontend  In  bis  statement 
that  he  shot  because  he  was  afraid  Duke 
was  about  to  attack  hlra.but  alleges  that 
Duke  actually  did  fire  at  him,  and  that, 
under  the  Immediate  and  pressing  danger, 
he  shot  to  save  his  life,  or  to  prevent  the 
perpetration  upon  him  of  an  injury 
amounting  to  a  felony.  Tbe  court,  in  bis 
charge  to  the  jury,  gave  the  defendant 
the  full  benefit  of  tbe  theory  presented  by 
his  own  statement,  and.  In  view  of  tbe 
evidence  and  this  statement,  did  not  err 
In  omitting  to  charge  the  law  concerning 
reasonablefears ;  and  It  follows,  of  course, 
that  It  was  proper  for  the  court  to  charge 
that,  In  order  to  justify  the  defendant, 
there  mnst  bave  been  a  necessity  for  him 
to  shoot  at  tbe  time  he  actually  fired. 

2.  While  under  the  Code  the  Jury  have 
the  right  In  all  criminal  cases  to  recom- 
mend the  prisoner  to  the  mercy  of  the 
court,  and  it  is  the  duty  of  tbe  court  to 
pay  proper  respect  to  such  recommenda- 
tion, still  the  question  of  what  the  punish- 
ment maybe  ought  never  to  affect  the  jury 
in  deciding  tbe  naked  question  whether 
tbe  defendant  Is  guilty  or  not  gnllt.v  of  the 
charge  made  against  him.  If  they  respect 
their  oaths,  they  must  follow  the  evidence, 
giving  such  weight  to  tbe  prisoner's  state- 
ment also  as  they  see  proper,  and  In  every 
case  fairly  and  hone»tly  determine  whether 
or  not  tbe  guilt  of  the  accused  bas  been  es- 
tablished beyond  a  reasonable  doubt.  In 
discharging  this  duty  they  cannot  be  aid- 
ed, and  shuuld  not  beinfiuenced,  by  any 
consideration  as  to  what  punishment  will 
be  inflicted  by  the  court.  When  they  de- 
termine that  the  prisoner  Is  guilty  they 
may  recommend  mercy,  and  the  law  says 
tbe  court  should  respect  such  a  recom- 
mendation; bat  what  punishment  will  be 
Infilcted  can  in  no  sense  aid  tbe  jury  in  de- 
termining tbe  guiltorinuocenceof  tbe  pris- 
oner. 

8.  The  punishment  provided  by  our  Code 
for  the  offense  of  shooting  at  another 
shall  be  by  fine,  imprisonment  in  the  com- 
mon jail,  or  both,  or  by  confinement  in  the 
penitentiary.  The  court  In  this  case  sen- 
tenced the  defendant  to  pay  a  fine  of  $250, 
or,  in  default  thereof,  that  he  be  confined 
in  tbe  penitentiary  for  18  months.  One  of 
the  grounds  of  the  motion  for  a  new  trial 
assigns  this  sentence  as  error,  but  the  sen- 
tence Itself  was  not  directly  excepted  to 
in  the  billot  exceptions.  The  question  not 
being  properly  before  us,  we  do  not  de- 
cide whether  this  penalty  was  illegal  or 
not;  but  granting,  for  the  sake  of  the  ar- 
gument, that  it  was  so,  it  certainly  affords 
no  ground  for  a  new  trial.  It  the  trial 
was  In  all  respects  regular,  and  tbe  ver- 
dict right,  it  would  never  do  to  set  it 
aside  and .  order  a  new  hearing  of  the 
whole  case  simply  because  the  court  in- 
flicted a  penalty  which  he  had  no  authori- 
ty of  law  to  impose.    II  the  sentence  was 
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nnlawfal,  the  defendant  should  bare  di- 
rectly excepted  to  It,  and  brought  tbe 
question  to  tbla  court  for  review ;  or.  It 
may  be,  he  could  relieve  himself  from  such 
unlawful  sentence  by  writ  of  ii/jftea*  cor- 
pus. 

4.  It  Is  perfectly  clear  from  the  record  In 
this  case  that  the]ury  meant  and  Intended 
to  find  the  defendant  guilty  of  the  offense 
of  shooting  at  another,  not  In  his  own  de- 
fense. They  made  two  or  three  efforts  to 
express  their  finding  in  writing,  but  used 
language  which,  in  the  opinion  of  tbe 
court  failed  to  do'  so  with  sufScient  ac- 
curacy. It  was  certainly  not  error,  there- 
fore, for  the  court  to  require  them  to  put 
the  verdict  In  sacb  form  as  to  make  its 
meaning  entirely  clear  and  free  from  ob- 
jection, ur  to  allow  the  solicitor  general,  at 
the  request  of  the  Jury,  to  frame  their 
verdict  for  them.  Neither  tbe  Judge  nor 
the  solicitor  general  made  the  verdict. 
The  Jury  stated  repeatedly  and  nnmlstak- 
^bly  what  they  desired  to  find ;  and  after 
the  finding  was  put  in  proper  shape  they 
ratified  and  approved  uf  It,  and  then, 
upon  being  polled,  each  and  every  mem- 
ber of  the  Jury  answered  that  such  was 
his  verdict.  Of  course  no  court  should 
«ver  Intimate  to  a  Jury  what  their  verdict 
should  be:  but  when  they  agree  upon  one, 
and  all  present  know  exactly  what  they 
mean  to  find,  it  is  mere  trifling  to  say 
that  the  Jud^e  may  not  aid  them  in  ex- 
pressing their  finding  in  legal  phraseology. 

Judgment  affirmed. 


(S7  Oa.  m 

Stbwakt  v.  Johnston. 

(Supreme  Court  of  Oeorgia.  March  80,  1891.) 
Receiver's  Boki>— Liability  or  Bubeties. 
An  order  of  court,  passed  at  the  instance 
of  one  of  the  parties  to  a  case  in  which  a  receiver 
has  been  appointed,  reqairing  the  receiver  to 
^ve  a  new  bond  in  the  same  amoant,  and  condi- 
tioned as  his  existing  bond,  will  not  operate, 
after  the  new  bond  has  been  given,  to  discharge 
tiie  surety  on  the  old  bond  from  liability  for  fut- 
ure defaults  of  the  receiver,  but  he  will  continue 
liable  for  defaults,  past  and  future,  as  though 
no  additional  bond  bad  been  required  or  given; 
there  being  nothing  in  the  order  or  in  the  attend- 
ant circumstances  to  indicate  that  the  second 
bond  was  intended  as  a  sul>stitttte  for,  rather 
than  as  supplemental  to,  the  first. 

{SyUabita  by  the  Court.) 

Error  from  superior  court,  Fulton  coun- 
ty; Mabshali.  J.  Clarke,  Judge. 

H.  L.  CulbertsoB  and  T.  P.  Weatmore- 
land,  for  plaiutitf  in  error.  Broj'Ies  <tt  Son, 
for  defendant  in  error. 

Bi.KCKT.ET,  C.  J.  In  a  suit  between  ▲. 
and  B.  as  partners,  C.  was  appointed  a  re- 
ceiver of  the  partnership  assets.  D.  was 
the  surety  upon  his  bond.  This  was  tbe 
first  bond  given  by  the  receiver,  and  bore 
date  November  20,1884.  Afterwards,  up- 
on motion  of  B,,  the  court  required  the  re- 
ceiver to  give  a  new  bond,  tbe  order  being 
iu  these  terras:  "It Is  further  ordered  that 
the  receiver  do  give  a  new  bond  in  the 
same  amount  and  conditioned  as  the  for- 
mer one,  said  new  bond  to  be  filed  in  tbe 
clerk's  office  by  12  o'clock,  May  8,1886." 


A  bond  was  filed,  purporting  to  be  ex* 
ecuted  by  the  receiver  as  principal  and  E. 
as  surety,  and  the  clerk  approved  the 
same.  This  bond  bore  date  May  12,  1886. 
Afterwards  the  receiver  left  the  state,  aud 
F.  was  appointed  receiver  in  his  stead. 
An  action  in  the  nature  of  a  bill  in  equity 
was  brought  by  F.,  the  second  receiver, 
upon  both  of  his  predecessors'  bonds.  In 
defense  to  this  action,  D.,  the  surety  on  tbe 
flret  bond,  contended  that  the  order  re- 
quiring the  new  bond  and  the  clerk's  ap- 
proval of  that  bond  relieved  him  from  all 
liability  except  for  any  waste  or  miscon- 
duct of  bis  principal  which  occurred  pre- 
viously to  the  filing  of  the  second  bond. 
The  conrt  ruled  that  the  first  bond  cov- 
ered the  whole  default  of  the  receiver, 
whether  occurring  before  or  after  the  sec- 
ond was  given.  There  was  no  applica- 
tion or  request  by  the  surety  to  be  dis- 
charged when  or  l>efore  the  seccmd  bond 
was  required ;  and,  even  if  there  bad  been, 
the  general  rule  is  that  the  court  will  not 
grant  such  a  request  coming  from  a  surety 
upon  a  receiver's  bond  unless  for  speclnl 
cause  shown.  2  Daniell,  Ch.  1766:  Kerr, 
Kec.  251 :  High,  Rec.  §  127.  The  order  for 
a  new  bond  contained  no  reference  to 
any  purpose  on  the  part  of  the  court  to 
discharge  tbe  surety  on  tbe  first  bond,  ur 
to  terminate  his  liability,  or  to  limit  It  in 
any  way  whatever.  There  are  no  words 
indicating  that  the  new  bond  was  to  t>e 
substituted  for  the  old,  or  that  it  was  to 
stand  Instead  thereof.  The  second  bond 
was  required,  not  at  the  instance  of  tbe 
surety  on  tbe  first,  but  at  the  instance  of 
one  of  the  parties  to  the  pending  cause. 
So  far  as  appears,  it  was  intended  as  a 
mere  strengthening,  of  tbe  security  afford- 
ed by  the  first  bond.  It  was  cumniative 
or  additional,  rather  than  substitutional. 
Both  upon  principle  and  the  authority  ot 
analogous  cases,  we  think  no  discharge 
took  place.  2  Amer.  &Eng.  Enc.  Law,  46^; 
Murfree,  Off.  Bonds,  §  221 :  Brandt.  Sur.  § 
461.  In  the  absence  of  affirmativeevidence 
to  that  effect,  there  can  be  no  presumption ' 
that  the  parties  to  the  litigation  or  their 
Interests  would  be  benefited  by  discharg- 
ing the  surety  on  an  existing  bond  merely 
because  a  new  bond  was  required  and 
given.  And  that  the  application  for  a 
new  bond  was  made  by  one  of  tbe  parties 
carries  with  It  no  implication  that  be  or 
the  court  desired  the  old  bond  not  to  be 
fully  operative  after  the  new  should  b(* 
given  the  same  as  before.  Having  decided 
that  by  the  terms  of  tbe  order  requiring 
tbenew  bond  the  latter  was  to  be  cumula- 
tive security  only,  it  is  unnecessary  to 
consider  what  effect  forgery  ot  the  surety's 
name  upon  the  new  bond  would  have  had 
if  the  terms  of  theorder  had  been  different. 
Nor  is  it  material  to  notice  that  the  order 
was  not  in  fact  complied  with  in  respect 
to  the  time  within  which  the  new  bond 
was  to  be  filed.  It  would  be  difficult  to 
hold  that  tbe  clerk  bad  any  authority  to 
accept  it  after  the  time  for  filing  appoint- 
ed by  the  order  bad  expired,  if  the  effect  of 
acceptance  would  be  to  arrest  the  contin- 
uous operation  ot  tbe  prior  bond.  Judg- 
ment affirmed. 
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MooBB  et  al.  v.  Hili.  et  al. 
{Supreme  Court  of  Georgia.    March  80,  1891.) 

ArTBAl^BLa  JUDOMBNTS — GaHNISBMEXT. 

A  ludgnient  allowini;  garnishees  to  file 
their  answer  after  default  for  not  answering  is 
not  final,  but  leaves  the  garnishment  still  pend- 
ing. The  same  is  true  of  a  failure  or  refusal  of 
the  court  to  sustain  a  motion  by  the  plaintiff  to  dis- 
miss a  written  statement  filed  by  the  garnishees 
setting  forth  grounds  of  attack  on  the  affidavit, 
bond,  and  summons  of  garnishment.  CSompIaints 
like  these  being  matters  for  exception  pendente 
Ute  only,  a  writ  of  error  based  on  them  alone, 
and  not  assigning  error  upon  any  ludgment  or 
decision  final  in  its  nature,  will  not  be  enter- 
tained. Code,  S  4230. 
{SyUainu  by  the  Court) 

Error  from  snperior  coart,  Falton  codd- 
ty ;  M.  J.  Clarkr,  Judge. 

Sosser  A  Carter,  for  plafntifia  in  error. 
Henry  Jacksoa,  for  defendants  in  error. 

B{.KCKLKy,  C.  J.  "  No  caaae  shall  be  car* 
ried  to  the  enpremo  court  upon  any  bill  of 
exceptions  so  long  as  the  same  is  pending 
in  the  court  below,  unless  the  decision  or 
judgment  complained  of ,  if  it  bad  been  ren- 
dered as  claimed  by  the  plaintiff  in  error, 
would  have  been  a  final  dispoaltlon  of  the 
cause.  But  at  any  stage  of  the  cause 
either  party  may  file  bis  exceptions  to  any 
decision,  sentence,  or  decree  of  the  supe- 
rior court,  and,  if  the  same  Is  certified  and 
allowed,  it  shall  be  entered  of  record  in 
the  cause;  and  should  the  case,  at  its  final 
termination,  be  carried,  by  writ  of  error, 
to  the  supreme  court  by  either  party,  er- 
ror may  be  assigned  upon  such  bills  of  ex- 
ception, and  a  reversal  and  new  trial  may 
be  allowed  thereon  when  It  is  manifest 
that  such  erroneous  decision  of  the  court 
has  or  may  have  affected  the  final  result  of 
the  case. "  Ck>de,  §  4250.  The  garnishment 
is  still  pending  in  the  court  below,  and  the 
main  judgment  excepted  to  is  one  ren- 
dered on  the  20th  of  November,  1890,  which 
reads  thus:  "On  motion  of  the  counsel  of 
the  garnishees  that  the  within  answer  be 
now  filed,  and  after  hearing  and  consider- 
ing the«vldence  submitted  in  connection 
with  said  motion,  it  is  ordered  that  the 
same  be  allowed. "  Had  leave  to  file  the 
answer  been  denied  instead  of  granted, 
the  denial  would  hareleftthegariilshment 
stin  pending.  So  far  as  appears,  no  adjudi- 
cation final  In  its  nature  has  been  made 
In  the  case.  Ilaygood  v.  Banlting&T.Co., 
60  Qa.  291.  The  garnishees  have  not  been 
discharged,  nor  was  it  too  late  to  traverse 
their  answer  when  this  writ  of  error  was 
sued  out,  the  term  of  the  court  at  which 
the  answer  was  filed  being  then  unexpired. 
The  plaintiffs  resisted  the  filing  o!  the  an- 
swer because  it  came  too  late,  but  the 
court,  on  the  cause  shown,  was  of  opinion 
that  It  did  not  come  too  late,  and  permit- 
ted it  to  be  filed.  This  did  not  ipso  fncto 
terminate  the  garnishment  proceeding, 
but  was  subject-matter  for  exception  pen- 
deote  Ute  only.  The  bill  of  exceptions  con- 
tains another  exception  and  assignment 
of  error.  It  says:  "The  court  also  eiTed 
in  not  dlsmisBlng  the  grounds  Nos.  1,  2,  3, 
and  4,  shown  by  garnishees,  why  judg- 
ment should  not  be  rendered  against  them, 
and  In  not  holding  that  they  presentf^d 
matters  of  no  concern  to  the  garnishees; 


and  to  this  the  plaintiffs  except."  Tbn 
facts  on  which  this  exception  is  based 
areas  follows:  The  garnishees  had  filed 
a  written  statement  embracing  four 
grounds  on  which  they  objected  to  judg- 
ment being  entered  up  by  the  plaintiffs 
against  them,  irrespective  cf  any  question 
as  to  an  answer.  These  grounds  went  to 
the  sufficiency  of  the  affidavit  and  bond 
on  which  the  garnishment  was  sued  out, 
and  to  the  competency  of  the  notary  pub- 
lic by  whom  the  summons  of  garnishment 
was  Issued.  On  the  15tli  of  November, 
counsel  for  the  plaintiffs  moved  to  dismiss 
each  and  all  of  these  grounds,  "but  over 
the  objections  of  plaintiffs  the  court 
tafld  up  the  case  until  November  20, 18W, 
and  then  passed  an  order,"  etc. ;  tbeorder 
being  the  one  copied  above,  allowing  the 
answer  of  the  garnishees  to  be  filed.  Had 
the  court  sustained  the  motion  to  dismiss, 
Instead  of  passing  it  by  without  disposing 
of  it, — that  is,  if  the  decision  had  been  ren- 
dered as  claimed  by  the  plaintiffs,— this 
would  not  have  been  a  final  disposition  of 
the  cause,  for  the  garnishment  would  have 
been  left  still  pending.  Obviously,  there- 
fore, the  refusal  of  the  court  to  pass  upon 
or  sustain  the  motion  was  matter  for  ex- 
ception pendente  Ute,  and  cannot  be  the 
basis  of  a  writ  of  error  to  this  court  while 
the  cause  is  pending  below.  It  appears 
from  the  bill  of  exceptions  that  the  plain- 
tiffs made  a  motion  to  enter  up  judgment 
against  the  garnishees  for  want  of  an  an- 
swer, and  that  the  motion  was  not  grant- 
ed ;  but  the  refusal  or  failure  to  grant  this 
motion  is  not  excepted  to,  although  it 
could  have  been.  The  determination  of 
the  motion  in  the  way  claimed  by  the 
plaintiffs  would  have  been  a  final  disposi- 
tion of  the  cause,  and  hence  denial  of  the 
motion  was  ground  for  a  writ  of  error. 
For  some  reason,  which  is  not  disclosed 
in  the  record,  theplaintlffs  have  acquiesced 
in  the  only  thing,  afilrniatlve  or  negative, 
which  would  afford  them  a  standing  in 
this  court,  and  have  presented  for  review 
matters  proper  forexceptlon pendente  Ute. 
This  was  not  the  course  pursued  in  Bear- 
den  V.  Railroad  Co., 82  Oa.  605,9  S.  E.  Rep. 
008.    Wrltof  error  dismissed. 


Tim  et  al.  v. 


an  Cta.  w) 
Franklin  et  al. 


Levi  v.  Same. 
(Supreme  Cowrt  of  Oeorgia.    March  80,  1891.) 

PbOPBBTT  ScaiBOT  to  G^BNISBMENT  —  FlBTISS— 

Apfbal. 

1.  Assets  towhloh  a  debtor  lias  no  title,  legal 
or  equitable,  cannot  be  reached  by  his  creditors 
through  summons  of  garnishment  One  who,  at 
his  own  expense,  and  In  his  own  name,  takes  out 
a  policy  of  insurance  on  the  goods  of  another, 
owns  the  policy.  Creditors  who  allege  fraud  in 
the  transaction  by  way  of  traverse  to  an  answer 
filed  by  the  insurance  company  to  a  summons  of 
gaxnishment  must  set  forth  facts  constituting 
fraud. 

3.  Where  a  policy  of  insurance  is  outstanding 
in  the  hands  of  the  person  to  whom  it  was  issued, 
a  (ranilshment  which  seeks  an  adjudication  that 
it  18,  and.  was  from  the  beginning,  the  property  ot 
another  person,  is  not  sustainable  against  the 
company,  the  holder  of  the  policy  being  a  neces- 
sary party  to  such  an  adjudication.  A  sure- 
ty on  the  bond  given  to  dissolve  a  garnishment  is 
not  a  party  to  the  garnishment  suit  save  in  his 
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oharaoter  of  surety,  and  for  the  pnrposes  of  that 
relation  only. 

8.  Is  the  striking  of  the  plaintiff's  traverse 
to  the  garnishee's  answer  such  a  judgment  or 
decision  as  may  be  brought  tu  the  supreme  court 
for  review  vrmle  the  garnishment  is  pending  in 
the  court  belowl 
{SyOabua  by  the  Court.) 

Error  from  the  city  court  of  Atlanta:  Vah 
Epps,  Judge. 

JR.  J.  Jordan,  for  plaintiffs  in  error. 
Well  &  Good  win  and  C.  W.  Smith,  lor  de- 
fendants In  error. 

Bleckley,  O.  J.  1.  Aa  a  general  rale, 
creditors  cannot  reach  by  garnishment 
any  assets  which  the  debtor  hlmselt  could 
not  recover  {rum  the  garnishee.  Bates  r. 
Forsytli,  69  Ga.  365.  Here  the  policy  of 
Insurance  was  issued  to  Cohen.  Frani<lin 
was  DO  party  to  it.  The  original  under- 
taking of  tbecompany  was  to  pay  to  Cohen 
if  a  loss  Hhould  occur.  The  presumption 
is  that  the  premiums  were  paid  by  Cohen. 
The  traverse  ol  the  company's  answer 
suggests  nothing  to  the  contrary.  It  al- 
leges that  the  policy  covered  goods  be- 
longing to  Frantclin,  and  was  issued  to 
Cohen  to  defraud  Franlciin's  creditors,  but 
does  not  disclose  who  were  the  parties  to 
the  fraud.  It  does  not  say  that  the  com- 
pany was  one  of  these,  or  that  it  had  no- 
tice of  any  fraud  as  between  Franlsliu  and 
Cohen.  It  does  not  set  out  any  facts 
which  would  constitute  fraud,  and  upon 
which  the  company  could  join  issue  intelli- 
gently and  with  a  Icnowledge  of  what  had 
to  be  proved  ordisproved.  No  fraudulent 
agreement,  contract,  or  contrivance  is  set 
out.  Nothing  Is  alleged  besides  the  own- 
ership of  the  goods  by  Franklin,  except 
the  motive  or  object  of  Issuing  the  policy 
to  Cohen.  In  legal  effect  it  would  not  be 
a  fraud  upon  anybody  but  the  InHurance 
company  (or  Cohen  to  take  a  policy  at 
his  own  expense  upon  Franklin's  goods, 
and  it  would  be  no  fraud  upon  the  com- 
pany tor  him  to  do  so,  unless  be  represent- 
ed the  goods  as  his  own  in  his  application 
for  the  insurance. 

2.  But  if  the  traverse  were  full  and  defi- 
nite enough  to  tender  an  issue  of  fraud, 
Cohen,  being  the  party  to  whom  the  Insur- 
ance company  is  bound  by  its  contract  in 
the  policy,  would  bo  a  necessary  party  to 
any  litigation  seeking  to  establish  an  ad- 
verse interest  in  Franklin  or  his  creditors. 
It  is  said  that  be  became  a  party  to  the 
garnishment  proceeding  by  becoming  sure- 
ty on  the  bond  of  Franklin  dissolving  the 
garnishment.  We  think  otherwise.  His 
suretyship  did  not  connect  him  with  the 
case  in  any  relation  but  that  of  surety,  or 
for  any  purpose  but  to  render  him  re- 
sponsible for  the  amount  of  the  fund, 
should  It  be  recovered  as  the  property  ol 
Fiankliu  In  litigation  carried  on  between 
Franklin  and  his  creditors  in  this  contest. 
A  mere  surety  In  such  a  bond  has  no  right 
or  power  to  conduct  or  control  the  litiga- 
tion, but  must  abide  passively  by  wliat  is 
done  by  others,  and  the  results  thereof. 
That  be  is  not  a  party  to  the  case  in  the 
court  below  is  manifest,  because,  if  he  were 
BO,  he  would  be  a  necessary  party  to  this 
writ  of  error,  and  would  have  to  be  served 
with  the  bill  ol  exceptions.    He  was  not 


so  served.  For  us  to  recognise  him  as  a 
party  in  the  court  below  would  involve, 
by  the  logic  ol  practice  in  this  court,  that 
we  should  pronounce  a  Judgment  dismisit- 
ing  the  writ  of  error  for  want  of  service 
upon  him  ol  the  bill  of  exceptions. 

3.  We  are  not  sure  that  this  case  has  not 
been  brought  here  prematurely,  for  the 
reason  that  the  garnishment  is  still  pend- 
ing in  the  court  below.  Perhaps  there  la 
a  distinction  between  cutting  the  plaintin 
off  in  his  appointed  remedies  for  prose- 
cuting the  case  and  forcing  upon  him  de- 
fensive pleadings  In  behalf  of  the  garnishee. 
That  rulings  against  the  plaintiff  in  re- 
spect to  obstructions  put  in  bis  way  by 
the  garnishee  are  not  llnal  judgments, 
and  therefore  not  cause  for  writ  of  error, 
we  have  Just  decided  in  Moore  v.  Hill, 
ante,  269.  At  present  we  are  doubtful 
whether  the  like  reason  applies  in  its  full 
force  where  the  plaintiff  Is  hindered  from 
having  a  Jury  trial  upon  a  traverse  which 
he  has  tendered,  and  because  of  this  doobt 
we  forbear  to  dismiss  this  writ  of  error. 

Judgment  affirmed. 

(87  Oa.  Ct) 

Phillips  et  al.  v.  OoLLiEa. 
(Suoreme  Court  of  Georgia.    March  23, 1S91.) 

Vaoatiko— Dbtault  JuDGHEirr— Pkrsonal  Bkbt- 
ICB — ^Nequqenob  of  Couksel. 
In  an  action  on  an  open  account,  nrtaera 
personal  service  was  had,  a  Judgment  by  default 
will  not  be  set  aside  because  defendant's  counsel 
neglected  to  appear;  and  the  fact  that  such  coun- 
sel is  Insolvent,  and  unable  to  respond  in  dam- 
ages, is  immaterial. 
(Syllabus  by  the  Court.) 

Error  from  city  court  ol  Atlanta;  Van 

Epps,  J  udge. 

Maysun  &  Bill,  for  plaintiffs  in  error.  R, 
J.  Jordan,  for  defendant  in  error. 

Simmons,  J.  Under  the  facts  in  this  case 
the  court  did  nut  err  in  rofusing  to  set 
aside  the  Judgment.  There  was  no  defect 
apparent,  on  the  face  of  the  record  or 
pleadings,  nor  is  it  alleged  that  there  was 
any  defeat  therein.  We  do  not  think  the 
reasons  assigned  in  the  motion  to  set  aside 
the  judgnjent  were  sufficient  to  authorize 
the  trial  judgoto  grant  the  motion.  While 
it  is  true  that  counsel  for  the  movants  had 
marked  his  name  on  the  ducket,  yet  when 
the  case  was  called  for  trial  nether  he  nor 
they  appeared  to  defend  the  same.  The 
suit  being  on  an  open  account,  and  there 
being  personal  service  on  the  defendauts, 
the  court  directed  the  Jury  to  find  a  ver- 
dict for  the  plaintiff.  This  was  proper, 
under  the  decision  of  this  court  in  the  caae 
of  Stephens  v.  Gas-Llght  Co.,  81  Ga.  150,  6 
S.  E.  Rep.  838,  where  It  was  held  that  in  a 
suit  upon  an  open  account,  where  there 
was  personal  service  on  the  defendant, 
"he  was  as  much  concluded  as  if  he  bad 
come  into  court  and  acknowledged  the 
correctness  of  the  account,  and  that  it 
was  unpaid."  It  counsel  had  been  pres- 
ent,  and  bad  neglected  to  summon  wit- 
nesses and  prove  his  defense,  the  court 
must  have  taken  the  same  action;  and 
the  defendants,  under  that  state  of  facts, 
would  have  bad  as  much  right  to  move  to 
set  aside  the  Judgment  aa  they  would  In 
this  case.    Unfortunately  tor  them,  they 
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employed  cotmBel  whu  neglected  tbelr 
bnnneas,  and  they  must  look  to  blni  for 
redress,  instead  of  asking  the  conrt  to  set 
aside  a  solemn  jodgroent  because  of  bis 
negligence.  Bat  it  is  said  that  cuunBuI  is 
iDsolvent,  and  cannot  answertothe  plain- 
tiBs  in  error  in  damages  for  bis  negligent 
conduct.  In  reply  to  tbis  it  is  sufficient 
to  call  attention  to  tbe  case  ol  Fbillips  v. 
Taber.  83  Ga.  573, 10  S.  E.  Rep.  270,  where 
tbe  same  point  was  made,  and  in  wblcb 
tbis  roort  said:  "We  do  not  think  tbe 
plaintiff  in  erroris  entitled  to  any  relief  on 
tbis  groand.  Phillips  doubtless  knew  the 
pecnniary  condition  uf  bis  counsel  when 
be  employed  him.  Whether  he  did  or  not. 
It  ffonld  be  a  new  doctrine  to  establish 
In  Georgia  that  third  parties  are  to  be 
deprived  of  their  rights  because  the  de- 
fendant or  the  plaintiff,  as  the  case  may 
be,  had  employed  an  impecunious  attor- 
ney. "    Judgment  affirmed. 


07  Ga.  M) 

HoLLiDAT  et  al.  y.  McLbndon. 
(Supreme  Court  of  Oeorvio.    Maroh  88, 1891.) 
Bxynrw  os  Appbal— RKpnsnro  Nbw  Triau 
There  being  sufficient  evidence  to  sustain 
file  Terdiot,  and  the  court  below  being  satisfied 
therewith,  this  court  will  not  interfere  with  its 
discretion  in  refusing  a  new  trial. 
{SuUairus  by  LumpMn,  J.) 

Error  from  superior  court,  Fulton  coun- 
ty; M.  J.  Clarkb,  Judge. 

R.  J.  Jontaa,  for  plaintiffs  in  error. 
Caodler  &  Tbomsoti,  for  defendant  in  error. 

.    Pbb  Curiam.    Judgment  affirmed. 


<S7  G«.  99) 

Faltgt  et  al.  ▼.  Richmond. 

(/Supreme  Court  of  Oeori/ia.    Hikrcb  80, 1891.) 

Salb— AorioM  POB  Pbicb— Tbial. 

1.  In  an  action  for  the  balance  due  on  goods, 
though  defendant  testifies  that  they  were  only 
worui  one  cent  a  pound,  which  amount  he  paid, 
a  Terdict  for  plaintiff  is  warranted,  where  de- 
fendant admits  on  his  examination  that  the  con- 
tract price  was  a  cent  and  a  half  per  ponnd 

2.  A  charge  that  if  a  merchant  in  Atlanta  or- 
dered goods  to  be  shipped  to  him  by  a  railroad  com- 
pooy  urom  Virginia,  delivery  to  the  railroad  com- 
pany by  the  seller  wonld  be  delivery  to  the  pur- 
chaser, in  contemplation  of  law,  is  correct,  in 
the  absence  of  a  contract  to  deliver  the  goods  in 
Atlanta. 

8.  Thefact  that  the  plaintiff's  counsel  handed 
die  Interrogatories  of  plaintiff  to  tbe  jury  when 
they  retired,  and  thatthey  kept  them  until  the  ver- 
dict was  announced,  is  not  groand  for  a  new  trial, 
where  counsel  make  affidavit  that  they  did  so  in- 
adrertently,  and  the  foreman  of  the  jury  makes 
alBdaTit  that  they  did  not  examine  tbe  interrog- 
■tcries,  and  did  not  know  that  they  had  them. 

Error  from  superior  court,  Fulton  coun- 
ty; M.  J.  Clarke,  Judge. 

Siaimons  &  Corrigaa,  for  plaintiffs  In  er- 
ror.  May gOD & Uill,  tor  defendant  in  error. 

Simmons,  J.  Richmond  sued  Falvey  & 
Co.  In  a  Justice's  conrt  upon  an  open  ac- 
eoant.  The  defendants  pleaded  the  gener- 
al issue  and  payment.  The  jury  in  the  jus- 
tice's court  returned  a  verdict  In  favor  of 
tbe  plaintiff,  and  Falvey  &  Co.  appealed 
to  the  superior  court.  Tbe  Jury  in  that 
coart  rendered  a  like  verdict,  nnd  Falvey 


&   Co.  made  a  motion  for  a  new  trial, 
which  was  overruled  by  the  court. 

1.  We  think  there  was  sufflcient  evidence 
to  authorize  the  jury  to  return  the  verdict 
they  did.  Falvey  claimed  that  the  cab- 
bages were  worth  only  one  cent  per 
ponnd,  but,  in  answer  to  a  direct  ques- 
tion, he  testified  that  tbe  contract  was 
that  he  was  to  pay  one  and  a  halt  cents 
per  pound;  and,  as  be  bad  only  paid  to 
Richmond  one  cent  per  pound,  the  jury, 
under  this  evidence,  was  authorized  to 
find  tbe  additional  amount  they  did  find. 
This  disposes  of  the  1st,  2d,  3d,  and  4th 
grounds  of  the  motion. 

2.  The  motion  also  complains  that  the 
court  erred  in  charging  that  if  a  merchant 
residing  in  Atlanta,  and  doing  business 
there,  should  order  goods  to  be  shipped  to 
bim  from  the  state  of  Virginia  by  a  rail- 
road company,  and  the  person  from  whom 
the  goods  were  ordered  should  deliver  the 
goods  to  tbe  company,  such  delivery 
would  be.  In  contemplation  of  law,  a  de- 
livery to  the  purchaser.  There  was  no  er- 
ror in  tbis  charge.  See  Wade  v.  Hamil- 
ton, 30  Ga.  450 ;  Glass  Co.  v.  Longlev,  64 
Ga;  576;  Dunn  v.  State,  82  Ga.  27,  8  S.  E. 
Rep.  806:  Phosphate  Co.  v.  Ely,  82  Ga.440, 
9S.  E.  Rep.  170;  Bennett's  BenJ.  Sales,  § 
693;  Newmark,  Sales,  §  146:  Tied.  Sales, 
§  85.  Of  course,  if  the  contract  was  that 
Richmond  was  to  deliver  tbe  cabbages  in 
Atlanta,  tbe  delivery  to  the  carrier  would 
not  be  a  delivery  to  Falvey  &  Co.,  and  so 
the  court  charged  the  jury. 

3.  The  next  ground  of  the  motion  com- 
plains that  the  plaintiff's  counsel  handed 
to  the  jury  the  interrogatories  of  Rich- 
mond, which  were  carried  by  them  to  the 
Jury-room,  and  kept  until  they  had  made 
and  published  their  verdict.  "The  affidavit 
of  the  counsel.  In  reply  to  this  ground  of 
the  motion,  shows  that  while  he  banded 
the  interrogatories  to  tbe  jury  it  was  in- 
advertently done,  and  that  there  was  no 
attempt  on  his  part  to  gain  any  unfair 
advantage  thereby.  The  affidavit  of  the 
foreman  of  the  jury  shows  that  the  inter- 
rogatories were  not  read  or  examined  by 
any  of  the  jury,  and  that  they  did  not 
know  they  bad  the  interrogatories  until 
their  return  to  the  court-room,  when  the 
matter  was  first  brought  to  their  notice. 
Under  these  affidavits  there  was  no  error 
in  the  refusal  of  tbe  court  to  grant  a  new 
trial  on  this  ground.  Scbmertz  v.  John- 
son, 72  Ga.  472;  Wilkins  v.  Maddrey,  67 
Ga.  766.    Judgment  affirmed. 


(87  Oa.  8S) 
Johnson  et  al.  v.  Jones  et  al. 
(Supreme  Court  of  Oeorgta.    March  28,  1891.) 

CONSTITUTIOXAL  IiAW  —  TlTLB  OV  AOT  —  DBED — 

Validitt  bbtwbbm  Pabtibs  —  Flba  to  J'dbis- 

DIOTIOS.     • 

1.  The  act  of  1885,  amending  section  4185  of 
the  Code,  providing  for  service  of  certain  pro- 
ceedings by  publication,  is  unconstitutional,  be- 
cause it  "contains  matter  different  from  what  is 
expressed  in  the  title  thereof. " 

3.  A  deed  without  witnesses  is  legal  and 
binding  i>etween  the  parties  thereto  and  those 
olalmiuR  under  them  as  mere  volunteers. 

3.  where  defendants,  residing  in  another 
state,  were  not  served  by  publication  according 
to  law,  and  at  the  proper  time  filed  a  plea  to  the 
jurisdiction  of  the  court  upon  this  ground,  and 
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it  appearing  that  snch  plea  yraa  tzve  in  fact,  it 
was  error  to  ovemle  the  same. 
(SyUabut  by  the  Court.) 

Error  from  superior  court,  Fulton  coun- 
ty: M.  J.  Cx^BKB,  Judge. 

K.  L.  Rodgers,  for  plaintiffs  in  error.  T. 
P.  Westmoreland,  for  defendants  in  error. 

LOMPKIN,  J.  1.  An  act  was  approved 
October  15, 1885,  (Acts  1884-85,  pp.  66.  57.) 
the  title  of  which  declared  that  It  was  an 
act  to  amend  section  4185  of  the  Code  by 
adding  after  the  words  'four  months" 
therein  the  following:  words,  "  which  or- 
der to  perfect  service  may  be  granted  by 
the  judge  in  vacation."  This  is  all  the 
amending  act,  by  its  title,  proposed  tu  do 
to  the  section  mentioned,  viz.,  simply  to 
insert  the  quoted  words  in  the  section  at 
the  place  designated.  In  the  body  of  the 
act  it  is  enacted  that  these  words  shall  be 
BO  added,  and  the  act  then  proceeds  to  as- 
sert that  the  original  section,  when  so 
amended,  shall  read  a  certain  way.  The 
difficulty  about  it  is  that  the  section, 
wlieo  so  amended,  does  not  read  that 
way,  but,  on  the  contrary,  the  words, 
"twice  a  month  for  two  months,"  are 
substituted  for  the  words,  "once  a  month 
for  four  months, "  occurring  in  the  section. 
No  hint  is  given,  either  in  the  title  of  the 
act  or  in  the  enacting  part  tJiereof,  that 
this  change  or  substitution  will  be  made. 
Indeed,  the  act  does  not  anywhere  directly 
declare  that  such  change  shall  be  made; 
it  onl}' incorrectly  says  that  such  a  change 
shall  result  from  introducing  certain 
words  into  the  section.  Therefore,  as  the 
title  expresses  distinctly,  explicitly,  and 
unequivocally  the  precise  words  which 
shall  be  added  to  the  section  to  be  amend- 
ed, and  the  body  of  the  act,  in  the  Indirect 
manner  indicated,  makes  another  and  en- 
tirely distinct  and  important  change  in 
the  section,  it  follows  inevitably  that  the 
act  "contains  matter  different  from  what 
Is  expressed  in  the  title  thereof, "  and  this 
the  constitution  plainly  forbids.  Code,  § 
5067.  An  examination  of  the  act.  In  con- 
nection with  this  section  of  the  Code,  will 
readily  disclose  the  defect  herein  discussed. 

2.  The  only  question  disclosed  by  the 
record  which  can  be  of  any  consequence  to 
the  plaintiffs  In  errur  is  whether  or  not  a 
deed  having  no  witnesses  is  good  between 
the  parties  thereto,  and  conveys  title  from 
the  grantor  to  the  grantee.  This  question 
has  been  virtually  settled  by  this  court  in 
the  cases  of  Downs  v.  Yonge,  17  Ga.  295, 
and  Qardner  v.  Moore,  61  Qa.  268.  In  the 
first  case  it  was  held  that  a  deed  with  only 
one  witness  was  good  between  the  par- 
ties; and  in  the  second,  that  a  mortgage 
of  real  estate,  with  only  one  witness,  was 
likewise  good.  The  reasoning  in  those 
cases  Is  conclusive  that  a  deed  or  mort- 
gage of  realty  without  witnesses  would 
be  good,  as  between  the  parties  them- 
selves, or  those  claiming  under  them  as 
mere  volunteers.  On  the  same  line,  it  was 
held  in  Marable  v.  Mayer, 78  Ga.60,i  that  a 
mortgage  on  personalty  was  good,  as  be- 
tween the  original  parties,  without  any 
witness  at  all.  If  the  deed  in  the  case  be- 
fore  us,    which   bad   no  witnesses,  was 

<8B.  B.  Rep.  429. 


Talld  and  binding  to  the  extent  atdted.  It 
follows,  as  the  facts  of  this  case  show, 
that  the  plaintiffs  in  error haveno  interest 
whatever  in  the  property  covered  thereby. 
».  It  appears,  however,  that  they  were 
never  legally  served.  Being  non-residents 
of  the  state,  service  was  attempted  by 
publication  twice  a  month  for  two 
months,  instead  of  once  a  month  for  foor 
months,  as  required  by  section  4185  of  the 
Code.  It  Is  obvions  that  service  was 
sought  to  be  perfected  in  this  manner  an- 
der  the  Impression  that  the  act  mentioned 
In  the  first  head-note  was  constitutional. 
This,  we  have  shown,  Is  not  the  case,  and 
therefore  the  service  amounted  to  nothing. 
The  plaintiffs  In  error  filed  In  the  court  be- 
low their  plea  to  the  Jurisdiction  tor  want 
of  legal  service,  which  plea  the  court  over- 
ruled, and  we  are  therefore  constrained  to 
reverse  the  Judgment  on  this  ground.  The 
facts  discloMed  on  the  trial  of  the  case  can- 
not possibly  be  changed  npon  another 
bearing,  and  these  parties  could  accom- 
plish nothing,  even  If  they  were  legally 
served.    Judgment  reversed. 

(87  Va.  787} 

Clat  v.  Baixabd,  Registrar. 
{Supreme  Court  cf  Appealt  vf  Vi/ri^nia.    Magr 

Bleotioks— RiauT  to  Copt  Rboistration  Books 
— Hamdamus  —  JTimiSDicTio:!  or  Coobt  or  Ar- 

1.  Code  Va.  (  8066,  givinf  the  supreme  court 
of  appeals  original  JurFsdictlon  to  issne  writs  of 
manaamu*  in  ail  cases  in  which  it  may  be  "nec- 
essary to  prevent  a  failure  of  Justice, "  in  which 
a  mondamti*  may  issue  acoording  to  the  prin- 
ciples of  the  common  law,  does  not  take  a  caA 
01  which  the  circuit  court  also  has  Jurisdiction 
out  of  the  original  Jurisdiction  of  said  court  on 
the  ground  that,  sinoe  the  circuit  court  hu  Jnria- 
diotion,  the  interi>osition  of  the  court  of  appetkls  la 
not  necesasTy  to  prevent  a  failure  of  Justice. 

3.  Code  va.  |  M,  providing  that  registration 
books  shall  at  all  times  be  open  to  pnblio  In- 
spection, givra  also  under  the  common  law  the 
right  to  take  copies  of  them;  and  it  is  immaterial 
whether  the  legislature  has  provided  oompenaa- 
tion  for  the  registrar  for  making  copies  himself, 
or  for  time  consumed  by  others  in  taking  oopies 
under  his  observation. 

8.  Any  qualified  voter  ha*  such  interest  •• 
entitles  him  to  petition  totmainda/nau  to  oomp^ 
the  registrar  of  voters  to  allow  him  to  inapeot 
or  take  oopies  of  the  registration  books. 
Laot,  J.,  dissenting. 

MandtLmaa. 

L.  C.  Bristow  an6  B.  C.  Bickford,  for  pe- 
titioner. Scott  &  Scott  and  Meredith  A 
Cocke,  for  respondent. 

Lewis,  P.  The  petitioner,  a  legally 
qualified  voter  In  election  district  No.  1  In 
Newport  News,  Warwick  county,  prays 
a  mandamua  to  compel  the  defendant, 
who  is  the  registrar  for  said  district,  to 
allow  petitioner  to  Inspect  and  to  take  a 
copy  of  his  reg:lstratlon  booke.  The  de- 
fendant demurs  to  the  petition,  and  also 
answers.  In  bis  answer  he  states  that  be 
had  never  refused  to  allow  an  inspection 
of  the  books,  but  denies  the  right  of  peti- 
tioner to  have  or  demand  copies  of  them. 
The  principal  question  we  have,  therefore, 
to  determine  Is  whether  or  not  the  peti> 
tloner  has  such  right.  On  the  demurrer 
two  questions  have  been  ruiscd.  the  first 
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of  wbicb  is  that  this  ifs  not  a  proper  case 
for  the  exercise  of  the  original  jnrisdiction 
of  tbls  court.  The  statute,  novr  carried 
into  section  3086  uf  the  Code,  gives  tiie 
eoart  oriKlnal  jurisdiction  to  imue  writs 
of  mandamus  to  the  circuit  and  other  enu- 
merated courts,  "and  in  all  other  cases  in 
which  it  may  be  ntxessary  to  prevent  a 
fatlare  of  Justice,  in  which  a  maadamas 
may  issue  according  to  the  principles  of 
the  common  law."  The  precise  point  of 
objection  to  the  Jurisdiction,  If  wecorrect- 
iy  anderstand  it,  is  that,  inasmuch  as  the 
circuit  court  of  Warwick  county  has  Juris- 
diction in  cases  of  mandamns,  it  is  not 
sbown  that  the  interposition  of  this  court 
is  necessary  to  prevent  a  failure  of  justice. 
In  other  words,  that  because  a  subordi- 
nate, local  court  was  open  to  the  petition- 
er, he  ought  to  have  pursued  his  remedy 
in  that  court,  and,  not  having  done  so, 
the  case,  as  it  is.  Is  not  wltbln  the  Juris- 
diction of  this  court.  This  is  a  novel 
view,  certainly.  Although  the  language 
of  the  statute  has  long  been  as  it  now 
stands  In  the  Code,  we  are  not  aware 
that  such  a  suggestion  has  ever  before 
emanated  either  from  the  bench  or  bar. 
The  uniform  practice  of  the  court  un- 
doubtedly has  been  to  the  contrary.  And 
apart  from  the  practical  construction 
which  has  tbns  been  put  upon  the  statute, 
we  are  of  opinion  that  the  position  of  the 
defendant  Is  clearly  unt«nable.  The  writ 
of  miindamaB  Issues,  no  matterfrom  what 
court  it  is  Issued,  only  in  those  cases  in 
which  there  is  no  other  adequate  legal 
remedy,  and,  therefore,  to  prevent  a  fail- 
are  of  justice.  Jt  is  of  very  ancient  origin, 
and  was  Introduced,  as  Lord  Mansfield 
said  in  Rex  v.  Barker,  8  Burrows,  1267, "to 
prevent  disorder  from  a  failure  of  Justice 
and  defect  of  police."  Being,  at  common 
law.  a  prerogative  writ,  power  to  issue  it 
was  given  to  the  king's  bench  only,  where 
the  king  himself  used  to  uit  In  person: 
and  In  this  country  the  power  1b  generally 
ranferred  upon  the  highest  courts  having 
origtnal  Jnrisdiction.  Kendall  v.  D.  H., 
13  Pet.  5S4;  14  Amer.  &  Eng.  Enc.  Law,  p. 
S3.  Accordingly  onr  legislature  has  given 
ori^nal  Jnrisdiction  to  this  court  to  issue 
the  writ,  and  in  doing  so  has  adopted  al- 
most tbe  identical  terms  used  by  the  com- 
mon-law anthorities  in  defining  tbe  nat- 
ure and  office  of  the  writ ;  that  is  to  say, 
it  has  provided  that  tbe  court  shall  have 
jurisdiction  to  issue  the  writ  In  all  cases  in 
which  it  may  be  necessary  to  prevent  afail- 
ure  of  justice.  This  shows  that  the  ob- 
ject of  the  legislature  was  not  to  narrow 
tbe  Jurisdiction,  but  to  make  it  co-exten- 
sive in  such  cases  with  that  of  the  court  of 
king's  bench  in  England ;  in  other  words, 
to  fdve  the  court  unrestricted  original  ju- 
risdiction to  Issue  tbe  writ  in  all  cases  in 
which  it  may  issue  according  to  tlie  prin- 
ciples of  the  common  law.  Or,  stated  dif- 
ferently, the  language  of  the  statute  relied 
on  by  tbe  defendant,  and  which  we  have 
italicised,  was  intended  rather  as  a  defi- 
nition of  the  remedy  as  It  exists  at  com- 
mon law  than  as  a  restriction  on  the  juris- 
diction of  tbe  court.  This  is  too  obvluus 
to  admit  of  doubt.  Had  the  Intention 
been  to  make  tbe  Jurisdiction  contingent, 
or  secondary,  so  to  speak,  it  would  sure-  | 


ly  have  been  expressed  In  clear  and  unmis- 
takable terms. 

Many  reasons  might  be  suggested  for  the 
action  of  the  legislature  in  conferring  this 
comprehensive  original  jurisdiction  upon 
this  court,  but  the  language  of  the  stat- 
ute expresses  too  plainly  the  intention  of 
that  body  to  require  further  discussion; 
and  it  need  only  to  be  added  In  this  con- 
nection that  the  exercise  of  the  jurisdiction 
thus  conferred  Is  no  more  left  to  tbe  dis- 
cretion of  this  court  than  is  the  exercise  of 
its  jurisdiction  generally.  Code,  §  3011 
et  seq.  Of  course,  by  this  is  meant  that 
the  court  may  not  arbitrarily  decline  to 
take  cognizance  of  a  case  properly  before 
It.  Cndonbtedly  cases  have  arisen  at 
common  law  in  which  it  has  been  held  that 
where  the  right  sought  to  be  enforced  is 
of  a  private  nature,  and  where  to  grant 
the  writ  would  be  to  decide  lmi)ortant 
questions  in  which  persons  not  before  the 
court  are  interested,  it  Is  discretionary  In 
tbe  court  either  to  grant  orrefnseit.  And 
in  many  other  cases  that  might  be  men- 
tioned the  writ  is  granted  or  withheld  in 
the  sound  discretion  of  the  court.  But 
where  the  object  Is  to  enforce  obedience  to 
a  public  statute  it  has  been  Invariably  held 
thatthe  writ  Isdemandableof  right.  Bull. 
N.  P.  199;  Bac.  Abr.  tit.  "Mandamus;" 
High,  Extr.  Rem.  §  9.  The  present  case 
Is  a  case  of  that  description.  If  the  peti- 
tioner's contention  be  well  founded ;  and 
this  brings  us  to  tbe  main  point  in  the 
case,  which  Is  whether  the  petitioner  is  en- 
titled, as  he  contends,  to  a  copy  of  the 
books  in  question.  These  books  undoubt- 
edly are  of  a  public  nature,  and  therefore, 
upon  general  principles.  Independently  of 
any  statute  on  the  subject,  any  person 
having  an  Interest  in  them  would  have  a 
right  to  Inspect  them.  But  the  legisla- 
ture, out  of  abundant  caution,  and  with 
an  unmistakable  object  in  view,  has  seen 
fit  to  enact  expressly  that  they  "shall  at 
all  times  be  open  to  public  inspection." 
Code,  §  84.  The  case  turns  upon  the  con- 
struction of  this  statute.  In  other  words, 
what  Is  the  extent  of  the  right  of  inspec- 
tion thus  given?  Does  it  mean  that  the 
voter  may  inspect  the  lists  only  so  far  as 
to  see  whether  or  not  his  own  name  is  up- 
on them  ?  Or  does  it  give  the  right  to  ex- 
amine and  scrutinize,  and,  if  necessary  to 
enable  him  to  remember  and  to  utilize  the 
information  derived  from  his  examination, 
to  take  notes,  or,  If  need  be,  copies  of  the 
entire  books?  It  Is  manifest,  if  the  first 
of  these  propositions  be.  as  the  defendant 
contends,  the  true  construction,  that  the 
right  given  by  the  statute  is  extremely 
narrow,  and  Incapable  of  being  used  for 
any  great  advantage  to  the  public,  either 
in  the  way  of  the  detection  of  fraud  or  oth- 
erwise. But  we  are  of  opinion  that  it  is 
not  the  correct  view.  The  provision  of 
the  statute  was  obviously  Intended  prima- 
rily as  a  safeguard  against  fraud,  and 
ought,  therefore,  to  be  liberally,  rather 
than  strictly,  construed.  Atcommon  law 
the  right  to  inspect  public  documents  is 
well  defined  and  understood.  Theantbor- 
ities  On  the  subject  are  very  numerous,  and 
thes'  uniformly  hold  that  such  a  right 
Includes  the  right,  when  necessary  to  the 
attainment  of  justice,  to  take  copies.    We 
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have  been  referred  to  no  case,  and  are 
aware  of  none, in  which  this  has  ever  been 
denied.  Hence  we  must  presume  that  the 
legislature,  tn  giving  the rightof  Inspection 
in  a  ease  like  the  present,  intended  to  give 
it  with  all  its  common-law  incidents. 
Greenleaf,  than  whom  there  is  no  mOre 
accurate  text- writer  in  modern  times,  lays 
It  doiwn  tliat  the  Inspection  and  exempli- 
fication of  the  records  of  the  king's  courts 
is.  and  from  a  very  early  period  has  been, 
the  common  right  of  the  subject.  And  as 
to  other  public  documents,  the  custodian 
of  them,  he  says,  will,  upon  proper  appli- 
cation, be  compelled  by  mnndaaius  to  al- 
low the  applicant  to  inspect  them,  and,  if 
desired,  to  take  copies.  1  Greenl.  Ev.  §§ 
471,  478.  Tidd,  In  his  Practice,  gives  it  as 
a  general  rule,  well  settled,  that  a  party 
has  u  right  to  inspect  and  take  copies  of 
all  such  books  and  records  as  are  ufu  pub- 
lic nature  wherein  be  has  an  interest.  1 
Tidd,  Pr.  Sj93.  And  in  conformity  with  the 
rule.  Lord  Denman,  in  Bex  v.  Justices,  6 
Adol.  &  E.  84,  remarked  that  "the  court  is 
by  no  means  disposed  tc-  narrow  its  au- 
thority to  enforce  by  mandtimus  the  pro- 
duction of  every  document  of  a  public  nat- 
ure in  which  any  citizen  can  prove  himself 
to  be  interested.  For  such  persons,  in- 
deed, every  offlcer  appointed  by  low  to 
keep  records  ought  to  deem  himself  for 
that  purpose  a  trustee."  Judge  Dillon, 
in  treating  of  the  inspection  of  corporate 
books  and  records,  which  he  says  are  of 
a  public  nature,  states  the  same  doctrine. 
"If  the  corporation,"  he  says,  "should  re- 
fuse inspection  uf  its  books  and  records  to 
any  person  having  an  interest  therein,  or, 
perhaps,  for  any  proper  purpose,  to  any 
inhabitant  of  the  corporation,  whether  he 
had  any  special  or  private  interest  or  not, 
a  writ  of  mandnmus  would  lie  to  com- 
mand the  corporation  to  allow  such  in- 
spection and  copies  to  betaken,  under  rea- 
sonable precautions  to  secure  the  safety  of 
the  originals."  2  Dill.  Mun.  Corp.  §  684. 
The  ruleis  stated  In  pretty  much  the  same 
terras  by  another  writer  of  authority, 
who  says  mandamus  will  lie  in  behalf  of 
a  member  of  a  municipality  entitled  to  an 
inspection  of  its  books  to  permit  him  to 
make  such  Inspection  and  to  take  copies. 
High,  Extr.  Bern.  §  330.  Authorities  to 
the  same  effect  might  be  multiplied  almost 
Indefinitely.  We  will,  however,  refer  In 
this  connection  only  to  one  other  case,  and 
thatis  Brouwerv.  Cotheal,  10  Barb.  216. 
In  that  case  the  plaintiff,  a  stockholder 
in  an  Incorporated  Insurance  company, 
sued  the  defendant,  an  officer  of  the  com- 
pany, to  recover  a  penalty  of  f 250  for  re- 
fusing to  allow  the  plaintiff  to  take  a  copy 
of  the  books  containing  the  transfers  of 
stock  and  the  names  of  the  stockholders. 
The  action  was  brought  under  a  statute 
of  New  York,  which  required  the  books  to 
be  open  to  the  examination  of  every  stock- 
holder, and  prescribed  a  penalty  for  re- 
fusing to  exhibit  them  for  examination. 
When  the  plaintiff  called  to  examine  the 
books  they  were  shown  him,  and  he  com- 
menced copying,  whereupon  the  defendant 
closed  them,  saying  he  had  no  right  to 
see  any  but  his  own  name.  The  plaintiff, 
under  these  circumstances,  recovered  a 
iudgment   in    the   action,  which   was  af- 


firmed, the  supreme  court  saying  that  the 
right  of  examination  included  the  right  to 
take  memoranda,  and,  if  necessary  to  en- 
able the  sto<;kholder  to  state  the  result  of 
his  examination,  to  take  copies.  The  re- 
marks of  the  court  in  that  case  seem  to  as 
sound,  and  they  are  very  pertinent  to  the 
present  case.  This  view  as  to  the  scope 
and  extent  of  the  right  of  Inspection  given 
by  the  statute  is  further  enforced  by  other 
statutory  provisions  to  which  our  at- 
tention was  called  In  the  argument. 
Thus  provision  is  made  In  detail  for  the 
mode  in  which  the  registration  Is  to  he 
conducted,  lor  the  transfer  of  voters  who 
have  removed  from  one  election  precinct 
to  another,  for  the  striking  off  from  the 
registration  books  the  names  of  those  who 
hove  lost  the  right  to  vote  by  conviction 
of  crime,  and  for  the  purging  ofthebooks; 
all  or  most  of  which  provisions  would 
surely  fall  short  of  having  their  intended 
effect  unless  the  books  were  put  upon  the 
footing  of  public  records.  Especially  is 
this  so  with  respect  to  those  provisions  re- 
lating to  the  purging  of  the  books.  By 
section  86  of  the  Code  the  right  is  given  to 
any  five  qualified  voters  of  any  election 
district  to  post  written  or  printed  notices 
fifteen  doys  before  any  regulor  day  of  reg- 
istration, at  not  less  than  three  public 
places  in  said  district,  of  the  names  of  all 
persons  alleged  by  said  votes  to  belmprop- 
erly  on  the  registration  books  of  that  dis- 
trict; and  by  the  some  section  it  is  made 
the  duty  of  the  registrar  on  the  regular 
day  of  registration  to  hear  testimony  on 
the  subject,  and,  if  he  be  satisfied  that 
any  person  mentioned  in  said  notice  is  not 
a  qualified  voter,  to  strike  his  name  from 
the  books.  This  is  a  mostimportant  pro- 
vision, and  It  is  obvious  that  a  full  and  in- 
telligent exercise  of  the  right  it  gives  is  de- 
pendent upon  the  right  not  only  to  in- 
spect, but  to  take  copies  of,  the  registra- 
tion books.  It  was  virtually  conceded  in 
the  argument  that  the  right  to  copies  of 
the  books  could  not  be  successfully  resist 
ed  If  this  were  a  proceeding  by  five  quali- 
fied voters  havlnfr  In  view  the  exercise  of 
the  right  given  by  the  section  Just  men- 
tioned. But  the  statute  no  more  givea 
the  rltrht  to  compel  copies  to  be  taken  In 
the  joint  proceeding  by  five  voters  than  In 
a  proceeding  like  the  present  by  a  single 
voter,  nor  Is  the  right  to  take  copies  any 
more  given  for  one  legitimate  purpose 
than  another.  That  right  is  purely  a  com- 
mon-law incld«it  of  the  right  ot  Inspee- 
tion  given  by  the  eighty-fourth  section,  ex- 
cept so  far  as  it  may  be  Implied  from  oth- 
er provisions  of  the  statute.  Nor  does  the 
fact  that  no  compensation  Is  provided  for 
the  registrar,  either  for  making  copies 
or  for  the  time  consumed  by  others  In  fak- 
ing copies  under  his  observation,  upon 
which  fact  much  stress  was  laid  In  tbe 
argument.  In  any  way  affect  the  case. 
Neither  did  the  legislature  see  fit  to  pro- 
vide compensation  for  keeping  the  books 
atoll  times  open  to  Inspection,  and  yet 
the  right  of  the  public  to  inspect  them 
without  charge  is  not  disputed.  Tbe 
question  of  compensation  was  a  matter 
exclusively  for  the  legislature,  and  it  is  not 
for  the  courts  to  nullify  a  plain  legal 
right,  because  certain  duties  are  Imposed 
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upon  registrars  for  the  pertortnance  ot 
which  no  compensation  is  provided  by 
law.  As  to  the  right  of  the  petitioner  to 
a  maadamoa,  in  the  present  case  we  have 
no  doubt.  The  duty,  performance  of 
which  Is  sought  to  be  coerced,  is  a  public 
duty,  and  hence  the  Interest  which  he  as  a 
citisen  has  in  the  eniorcenient  of  the  laws 
is  a  sufficient  interest  to  entitle  him  to 
maintain  this  proceeding.  "Where  the 
question,"  says  High,  "is  one  of  public 
right,  and  the  object  of  the  mandamua  is 
to  procure  the  enforcement  of  a  public  du- 
ty, the  people  are  regarded  as  the  real  par- 
ty, and  the  relator  at  whose  instigation 
the  proceedings  are  instituted  need  not 
show  that  he  has  any  legal  or  special  in- 
terest in  the  result,  it  being  sufficient  to 
show  that  he  is  a  citizen,  and  as  such  in- 
terested in  the  execution  of  the  laws." 
High,  Extr.  Bern.  §  431.  See,  also,  Ferry 
▼.  Williams,  41  N.  J.  Law,  332.  A  peremp- 
tory mandamua  must  therefore  be  award- 
ed, as  prayed  for  in  the  petttion. 

Richardson,  J.,  absent. 

Lact.  J.,  (dissenting.)  Upon  the  peti- 
tion of  the  petitioner.  Clay,  a  citizen  of 
,  Warwick  county,  Va.,  the  court  is  asked 
to  award  the  peremptory  writ  ol  wan- 
damns  to  compel  the  respondent,  one  of 
the  registrars  of  said  county,  to  furnish  to 
him  a  copy,  or  to  allow  him,  the  said  peti- 
tioner, to  make  a  copy,  of  the  registration 
books  In  bis  charge  as  a  publiu  officer  of 
the  state  ol  Virginia.  The  respondent  an- 
swers, and  says  that  he  is  a  public  officer 
of  this  state.  That  he  Is  the  registrar  for 
the  district  In  question,  and  has  dulyqaal- 
ified  as  such,  and  taken  an  oath  to  per- 
form the  duties  of  his  said  office  according 
to  law.  That  chapter  8  ol  the  Code  of 
Vireinia  sets  forth  in  sections  71,  73—76, 
78-86.  plainly,  what  his  duties  are  and  bow 
he  shall  perform  them.  That  the  law  pro- 
vides for  a  copy  of  the  reg^istration  books 
bi  section  71,  supra,  and  only  there;  and 
there  it  is  provided  for  when  the  said 
books  become  so  mutilated  and  defaced  in 
the  judgmcnit  of  the  electoral  board  of  the 
county,  under  which  he  holds  his  office,  as 
to  render  it  proper.  That  as  an  honest, 
faithful,  and  discreet  citizen  and  officer  he 
has  ever  looked  to  the  public  good,  and 
soaght  to  do  his  duty  as  directed  by  the 
law  of  Virginia.  "That  within  the  last 
two  or  three  mouths  H.  De  B.  <;iay  has 
made  two  applications  to  him  forthe  pur- 
pose of  inspecting,  making  memoranda, 
and  copying  the  registration  books,  which 
were  nnder  his  authority  and  control: 
that  be  has  never  retused  to  allow  the 
said  books  to  be.  Inspected,  but  has  ever 
and  will  ever  keep  and  preserve  the  same, 
and  have  them  open  to  the  inspection  of 
the  public.  But  he  has  ever  and  will  ever, 
nnie^  compelled  by  anthority  of  law,  re- 
laae  to  allow  said  registration  books  to 
t>e  copied."  He  responds  further  that  if 
be  gave  a  copy  to  one  citizen  he  could  re- 
fuse none.  That  he  is  the  lawful  custodian 
of  these  books,  and  is  required  by  law  to 
them  safely  keep;  and,  as  the  law  does 
not  allow  them  to  go  out  of  his  custody, 
bis  presence  would  be  necessary  whenever 
and    wherever  a  copy  should  be  made. 


That  he  has  often  been  requested  to  fur- 
nish copies  by  political  partisans  of  both 
political  parties,  but  that  he  has  refused 
to  allow  copies  of  the  registration  books 
to  be  made,  because  it  is  no  part  of  his 
duty  to  do  so.  That  bis  office  is  a  statu- 
tory office,  and  the  duties  of  the  same  are 
prescribed  by  law  ;  and  that,  when  he  has 
strictly  complied  with  the  law's  prescrip- 
tion, he  has  failed  in  no  legal  duty.  That 
the  petitioner.  Clay,  like  any  other  citizen 
of  the  commonwealth,  has  the  right  to  in- 
spect the  registration  books  so  far  as  they 
may  concern  him,  but  he  cannot  as  a  citi- 
zen set  up  any  supervisory  power  over  the 
said  books.  That  the  law  prescribes  in 
section  86  of  chapter  8  of  the  Code  of  Vir- 
ginia how  these  books  may  be  purged  if 
they  are  supposed  to  require  that.  That 
it  is  by  law  provided  that  it  shall  be  law- 
ful for  any  five  qualified  voters  of  any  elec- 
tion district  to  give  notice,  and  the  notice 
to  be  signed  by  them  all.  when  by  proper 
proceedings,  upon  notice,  and  upon  legal 
evldtoce,  the  questions  raised  can  be  duly 
considered  and  correctly  and  justly  deter- 
mined. That  the  law  does  not  bestow  up- 
on one  citizen  this  or  any  other  right  con- 
cerning these  books  except  the  right  to  in- 
spect as  one  of  tlie  public,  (that  is,  to  In- 
spect so  far  as  they  concern  him ;)  and, 
not  so  granting,  but  expressly  providing 
for  the  matter  otherwise,  the  effect  is  to 
exclude  the  claim.  But  that  the  petition- 
er cannot  claim  the  right  by  implication, 
upon  the  insistence  that  the  law  does  not 
forbid.  To  have  the  right  to  mandamus 
he  must  not  only  show  that  the  law  does 
not  forbid  his  claim,  but  he  must  establish 
a  clear  legal  right,  and  be  without  any 
other  adequate  legal  remedy.  It  Is  not 
the  province  of  this  writ  to  determine 
whether  he  or  some  other  ppjTson  has  or 
has  not  such  a  right;  his  right  must 
be  clear.  "To  justify  the  issuance  of  the 
writ  to  enforce  the  performance  of  an  act 
by  a  public  officer  two  thingH  must  con- 
cur: The  act  must  be  one  the  perform- 
ance of  which  the  law  especially  enjoins  as 
a  duty  resulting  from  an  office,  and  an 
actual  omission  on  the  part  of  the  re- 
spondent to  performit.  Itisincumbenton 
the  relator  to  show  not  only  that  the  re- 
spondent has  failed  to  perform  the  required 
duty,  but  that  the  performance  thereof  is 
actually  due"  from  him  at  the  time  of  the 
application."  14  Amer.  &  Eng.  Enc.Law, 
par.  11,  p.  105,  and  numerous  authorities 
there  cited.  This  Is  a  concise  and  cor- 
rect statement  of  the  law  upon  this  branch 
of  this  Inquiry.  Again,  in  the  same  work, 
at  page  l.SO,  upon  the  same  subject,  it  is 
said:  "The office  of  the writot maDdamus, 
when  addressed  to  a  public  officer,  is  to 
compel  him  to  exercise  such  functions  as 
the  law  confers  upon  him.  When  the  law 
enjoins  upon  such  officer  the  performance 
of  a  specific  act  or  duty,  obedience  to  the 
law  may, in  the  absence  of  other  adequate 
remedy,  be  enforced  by  this  writ.  But  the 
writ  neither  creates  nor  confers  power  up- 
on the  officerto  whom  Itis  directed.  It  can 
do  no  more  than  to  command  the  exercise 
of  powers  already  existing;  and  in  order 
to  compel  a  public  officer  by  mandamua 
to  do  an  act  at  the  instance  of  the  relator, 
he  must  show  that  he  has  an  interest  in 
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the  act  soagbt  to  be  coerced.  The  writ  of 
maadamua  lies  to  compel  a  pablic  ufflcer 
to  perform  a  doty  concerning  which  be  is 
vested  with  no  discretionary  power,  and 
which  is  either  imposed  upon  him  by  some 
express  enactment  or  necessariiy  results 
from  the  office  which  he  holds. "  See  au- 
thorities cited,  notes  1  and  2,  p.  140,  14 
Amer.  &  Eng.  Enc.  Law.  By  the  law  of 
this  state  (section  84,  Code  Va.)  the  regis- 
trar is  required  to  keep  and  preserve  the 
registratiuD  boolcs,  and  that  the  said 
boolcs  shall  at  all  times  be  open  to  public 
Inspection.  There  is  no  contention  that 
there  is  any  doty  imposed  upon  him  by 
law  to  copy  these  boolts  unless  the  duty 
is  imposed  by  the  words:  "And  the  said 
registration  books  shall  be  at  all  times 
open  to  public  inspection. "  But  the  ma- 
jority o(  the  court  find  in  these  words  the 
right  in  any  citizen  to  have  a  copy  made 
of  these  books. 

Does  the  right  to  inspect  carry  with  it 
the  right  to  have  a  copy  ?  What  does  an 
inspection  mean?  In  its  most  compre- 
hensive sense,  to  look  into,  from  the  Latin 
izisp/corp, but  in  practice,  an  examination; 
and  in  this  sense  all  public  records  are 
open  for  an  inspection  by  any  person  hav- 
ing an  interest  in  them ;  and  the  respond- 
ent does  not  retuseto  permit  an  inspection 
of  these  books.  But  the  right  to  a  copy 
is  not  bestowed  b.v  the  law,  none  is  pro- 
vided for,  and  no  compensation  allowed 
for  making  it.  In  the  case  of  public  judi- 
cial writings,  these  are  open  to  the  inspec- 
tion of  every  one  upon  paying  the  fees  of 
the  officer  charged  with  their  custody: 
and  if  this  inspection  is  denied,  the  right 
is  enforced  by  rule  of  court  where  an  ac- 
tion is  pending,  and  by  writ  of  wandamus 
where  no  actioo  is  pending.  4  Minor,  Inst, 
p.  714;  IGreenl.  Ev.  §§  472,  477,  478.  This  is 
conceded.  No  person  has  denied  that  it  is 
the  duty  of  a  public  ofBcer  to  allow  an  in- 
spection of  such  public  records,  and  by 
reason  of  our  statute,  which  so  provides, 
copies  may  be  had  of  these,  and  the  law 
prescribes  the  officer  to  make  the  copy, 
and  the  fees  payable  therefor ;  and,  the  duty 
being  plain  and  prescribed  by  law,  any  cit- 
izen may  have  a  copy  upon  application,  and 
upon  paying  the  fees  prescribed  by  law ; 
and  a  failure  to  perform  this  duty  will  enti- 
tle the  citizen  or  any  person  to  the  writ  of 
mandamus, against  the  officer.  But  there 
are  public  writings  not  Jndicial,  such  as 
these  official  registers,  of  the  qnallfled 
voters  of  the  district,  and  the  right  to  an 
Inspection  of  these  is  not  so  universal  as 
with  regard  to  public  writings  Judicial  in 
their  character,  and  is  regulated  by  law 
in  this  state.  The  writing  in  question  is 
open  by  law  to  the  Inspection  of  the  pub- 
lic, and  thus  far  there  is  a  public  duty  upon 
the  registrar;  but  for  obvious  reasons  the 
law  does  not  provide  for  copies.  These 
books  are  subject  to  daily  changes 
throughout  the  year  by  section  78  of  the 
Code.  A  name  or  names  ma.v  bo  added  or 
removed,  as  occasion  requires.  There  Is 
no  recordation  of  this  writing.  It  has  no 
permanent  official  character  or  form.  A 
copy  would  be  no  exempliflcation  of  the 
original  for  a  single  day.  Necessartly,  and 
by  law  actually  protean  in  character,  it 
changes  in  the  midst  of  a  shifting  popula- 


tion continually.  It  is  a  public  writing 
under  the  sanction  of  the  law,  and  its 
use  by  the  law  prescribed.  It  is  not  fur 
the  courts  to  prestritie  bow  it  shall  be 
kept,  or  when  copied.  With  the  wisdom 
of  the  law  we  have  little  to  do.  It  is  not 
the  policy  of  the  law  to  require  copies  to 
be  made  of  these  books  except  where  the 
originals  have  been  destroyed.  It  appears 
to  die  to  be  wisely  not  provided  that  these 
books  shall  be  copied  at  the  instance  of  ev- 
erybody. Acopy  might  be  obtiiined  every 
week  in  the  year,  and  yet  no  two  copies 
be  alike ;  one  political  leader  or  follower, 
having  fortified  himself  with  what  he  r«»- 
garded  as  an  unanswerable  anthority  for 
all  of  his  associates  to  demand  the  right 
to  vote,  might  find  bis  antagonist  also 
armed  with  a  supposed  evidence  per  con- 
tra, and  many  disputes  be  set  up  at  the 
polls,  and  many  tribunals  installed  tu  de- 
termine questions  left  to  the  determina- 
tion of  a  board  of  sworn  officers.  The 
law  has  wisely  left  such  a  provision  oat. 
But,  however  that  may  be,  (and  with  that 
I  claim  not  to  deal,)  my  opinion  is  that  a 
right  to  a  copy  must  first  be  established 
by  law,  then,  if  the  right  so  clearly  exists, 
it  must  be  appointed  by  law  unto  the  re- 
spondent to  make  and  deliver  it,  before  It 
can  become  his  duty  to  do  so.  That  If 
there  is  no  right  established  and  ordained 
by  the  iaw,  and  no  duty  imi)osed  upon 
the  respondent  by  iaw  to  make  the  copy, 
the  court  cannot  create  theduty,  and  then 
issue  the  writ  to  compel  its  performance. 
Tiie  question  is  one  of  a  legal  right,  and 
the  petitioner  must  show  the  existence  of 
such  right,  or  the  mandamus  cannot  is- 
sue. I  am  of  opinion  to  deny  the  writ 
and  to  dismiss  the  petition. 

(81  V«.  760 

Frbdbnbeim  et  at.  v.  Rohk  et  al. 

(Supreme  Cov/rt  of  Appeals  of  Virginia.    April 
80,  1891.) 

JuBisDioTioN  or  CiouKT  Or  Appbaia— ImimcTiox 
Appointment  op  Receivxb— Appb^l. 
1.  Code  Va.  {  8438,  provides  that  when  a  oir- 
cnit  or  corporation  court  or  judge,  thereof  shall 
refuse  to  award  an  injunction,  a  copy  of  the  pro- 
ceedings in  court,  and  the  original  papers  pre- 
sented to  the  judge  in  vacation,  with  his  order  of 
refusal,  may  be  presented  to  a  judge  of  the  court 
of  appeals,  who  may  thereupon  award  an  Injnno- 
tion.  In  an  action  to  set  aside  a  deed  of  trust,  a 
preliminary  injunction,  on  motion  for  an  Injunc- 
tion and  the  appointment  of  a  receiver,  was 
granted,  restraining  the  trustee  from  selling  the 

rds  therein  couveyed  until  the  "motion  oould 
heard  and  determined."  Upon  the  hearing 
the  petition  was  denied,  and  the  preliminary  in- 
junction was  dissolved.  Held,  that  under  the 
statute  a  judge  of  the  court  of  appeals  has  au- 
thority thereafter,  upon  the  original  bill,  to 
grant  such  petition  thus  denied. 

3.  An  appeal  from  the  granting  of  such  peti- 
tion by  a  judge  of  the  court  of  appeals  will  not 
lie,  especially  where  the  property  is  in  the  hands 
of  the  receiver,  and  no  motion  was  made  Iwlow 
to  dissolve  the  injunction,  and  no  proofs  taken. 
Per  likCT  and  RioautDsoN,  JJ.,  dissenting. 

For  majority  opinion,  see  ante,  198. 

Lact,  J.,  [dtssentinff.)  Thisis  an  appeal 
from  an  order  of  the  chancery  court  of 
the  city  of  Richmond,  entered  on  the  16th 
day  of  May,  1^$89,  and  the  order  of  the 
Judge  ul  that  court,  entered  on  the  2l8t 
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day  of  May,  1S80.  The  order  of  the  15tb 
day  of  May,  supra,  was  entered  In  tbe 
Raid  chancery  court  by  myself  as  one  of 
tbe  judges  of  tbU  court  in  pursuance  of 
flection  3438  of  the  Code  of  Virginia,  which 
is  as  follows:  **  When  a  circuit  or  corpo- 
ration coart  or  a  judxe  thereof  shall  refuse 
to  award  an  Injanction,  a  copy  of  tlie 
proceedings  in  coart,  and  the  original  pa- 
pers presented  to  tbe  judge  in  rucatiun, 
with  his  order  of  refusal,  i&ay  be  present- 
ed to  a  Judge  of  tbe  court  of  appeals,  wbu 
may  thereupon  award  the  injanction. " 
Tbe  order  of  21st  of  May,  supra,  was  an 
order  entered  by  tbe  Judge  of  the  chan- 
cery conrt,  directing  tbe  sheriff  to  enforce 
tbe  said  order  of  tbe  15tb  of  May.  The 
said  orders  and  tbe  order  of  the  chancery 
coart  of  date  May  14, 1889,  are  all  the  or- 
ders copied  in  tbe  record  preeen  ted  to  one 
of  tbe  Judges  for  an  appeal  in  this  case ; 
but  there  was  one  other,  of  date  May  7th, 
which  will  be  hereafter  referred  to,  and 
which  l8  made  to  play  an  important  part 
In  the  opinion  of  the  majority  of  tbecourt. 
This  order  of  May  7, 18K9,  waH  rendered 
npon  tbe  filing  of  the  bill  for  an  injunction 
and  for  tbe  appointment  of  a  receiver. 
Tbe  bill  w»8  filed  by  tbe  appellees,  credit- 
ors of  the  appellant  M.  S.  Fredenbeim, 
and  all  other  creditors  who  sbuuld  come 
In  and  contribute  their  share  of  tbe  ez- 
penf«s,  alleging  that  tbe  appellant  Mar- 
tcaret  U.  Fredenbeim,  who  was  conducting 
a  millinery  business  in  tbe  city  of  Richmond 
as  n  sole  trader,  was  Indebted  to  the  said 
plain  tiffs  in  largesums  of  money  contracted 
as  late  as  March  21, 1888,  to  one,  and  to  an- 
otlier  March  1, 1880;  and  that,  being  thus 
so  Indebted  by  debts  contracted  about  30 
days  before,  on  the  27tb  of  April,  18S9,  she 
made  a  deed,  by  wbich  all  of  ber  stock  of 
goods  was  conveyed  to  a  trustee  for  tbe 
beneflt  of  pretended  debts  and  creditors, 
with  intent  to  defraud  them  and  her  other 
creditors.  (1)  That  the  said  Margaret  H. 
Fredeniieim  was  largely  indebted  at  tbe 
time  of  making  the  said  assignment.  (2) 
That  the  fraudulent  alienee,  the  trustee, 
was  a  hopelessly  insolvent,  broken  mer- 
chant. (3)  That  this  fraudulent  alienee 
was  the  brother  of  tbe  only  preferred 
en>ditor  of  first  class  in  any  amount, 
ooe  Fannie  Bottlgbelmer.  (4)  That  the 
said  fraudulent  alienee  had  actually  par- 
tMpated  in,  and  procnrad  the  said  assign- 
ment with  fraudulent  intent.  (6)  That 
tbe  deed  provided  by  au  agreement  before- 
hand that  tbe  grantor  and  her  husband 
should  continue  to  conduct  tbe  business 
by  tbe  trustee  for  60  days,  and  remain  in 
possession  for  that  period.  (Rl  That  aft- 
er an  assignment  had  been  determined  on, 
and  Its  terms  arranged,  and  preferences 
provided  for  by  said  deed  agreed  on,  she 
made  large  purchases  of  goods,  and  In- 
flated her  stock  to  an  unreasonable  degree. 
(7)  That  she  sold  In  Norfolk  and  other 
cities  not  named  by  her  husband  repre- 
senting himself  us  a  traveling  salesman, 
large  billn  of  goods  for  cosh,  at  prices 
far  below  the  market  value  and  cost  of 
said  goods,  when  such  goods  are  usually 
sold  on  credit,  and  were  so  bought  by  her 
on  credit.  (8)  That  in  order  to  procure 
this  credit  for  herself  this  fraudulent 
grantor  bad  made  false  statements  and 


estimates  of  assets.  That  It  was  of  the 
utmost  importance  to  the  said  plaintiffs 
that  this  fraudulent  grantee  and  trustee 
should  be  removed,  and  be  enjoined  and 
restrained  from  acting  as  trustee,  and 
that  a  receiver  be  appointed  to  take 
cbarge  of  and  sell  the  said  goods  under 
tbe  order  of  the  court,  and  praying  for 
the  appointment  of  the  said  receiver,  and 
an  injunction,  etc. 

Soon  after  tbe  filing  of  thU  bill,  his 
honor.  Judge  Edward  H.  Fitzhiioh,  on 
tbe  7th  of  May  entered  tbe  order  of  tbe 
court  as  follows :  "  Dpon  reading  the  bill 
in  this  cause  the  court  Is  of  opinion  that 
the  plaintiffs  should  give  reasonable  notice 
to  tbe  defendants,  Margaret  S.  Freden- 
beim and  A.  Fi-eden helm,  ber  husband,  and 
to  H.  Rosenberg,  trustee,  of  tbe  time  and 
place  of  moving  for  tbe  Injunction  and  the 
appointment  of  a  receiver,  and  the  court 
doth  so  order  and  direct.  And  tbe  court 
doth  further  order  and  direct  that  in  the 
mean  time  and  until  the  said  motion  can 
be  heard  and  determined,  [what  motion 
was  this  to  be  determined  hereafter?  Ob- 
viously the  motion  for  an  Injunction  and 
the  appointment  of  a  receiver,]  tbe  above- 
named  defendants  are  enjoined  and  re- 
strained from  removing,  selling,  or  In 
any  way  disposing  of  the  stock  of  goods 
in  tbe  store  No.  IIS  East  Broad  street, 
Richmond,  in  the  bill  and  proceedings 
mentioned,"  and  bond  required  in  tbe 
penalty  of  $506.  In  the  opinion  of  the 
majority  this  order  is  referred  to  in  the 
following  language:  "This  bill  [charg- 
ing, etc.,  and  paying,  etc.]  was  present- 
ed to  Judge  FiTZHtTGR  In  tbe  chancery 
court  of  Richmond  city  on  tbe  7th  day  of 
May,  1889,  who  on  that  day  granted  an 
injunction  according  to  tbe  prayer  of  tbe 
bill,  but  declared  in  tbe  order  that  he 
deemed  It  proper  that  tbe  defendant  should 
have  reasonable  notice  of  the  time  and 
place  of  moving  for  the  appointment  of  a 
receiver  as  prayed  for  in  the  bill,  and  an 
opportunity  to  move  to  dissolve  the  in- 
junction, and  this  accordingly  took  place 
after  this  injanction  had  become  effectual. " 
This  is  the  language  of  tbe  majority  refer- . 
ring  to  the  order  of  May  7, 1889.  The  or- 
der  itself  says :  "  Tbe  court  Is  of  opinion 
that  the  plaintiffs  should  give  reasonable 
notice  to  the  defondants  [naming  them] 
of  the  time  and  place  of  moving  for  the 
injunction  prayed  for  In  the  bill,  and  for 
the  appointment  of  a  receiver,  and  the 
court  doth  so  order  and  direct."  But  tbe 
opinion  of  tbe  majority  says  "that  the 
court  that  day  granted  an  Injunction  In 
accordance  with  the  prayer  of  the  bill," 
and  "declared  that  it  was  proper  to  give 
notice  of  the  time  and  place  of  moving  for 
tbe  appointment  of  a  receiver. "  I  do  not 
see  In  the  order  of  May  7, 1889,  above  In- 
serted in  full,  any  justification  for  this  con- 
struction by  the  opinion.  It  evidently 
does  not  grant  an  injunction  in  accord- 
ance with  the  pr.ayer  of  the  bill,  but  ex- 
pressly declines  to  do  so  In  words  unmis- 
takable, until  notice  has  been  given  to  tlie 
other  side.  I  find,  however,  in  the  brief 
of  the  appellants  the  following  language: 
"Bill  was  presented  to  Judge  FiTZHUOfl 
In  court  on  tbe  7th  of  May,  1889,  and  the 
judge  of  tbe  chancery  court  had  granted 
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an  InJnncHon  accordinsto  the  prayer  of 
the  bill,  but  had  directed  that  reasonable 
notice  Bhonld  be  given  to  the  defendants 
of  the  time  and  place  of  moving  for  the 
appointment  of  a  receiver  prayed  for  in 
the  bill."  This  may  be  a  mere  coincidence, 
as  gfreat  minds  often  run  in  the  same 
channel,  but  obviously  brief  of  counsel  is 
not  the  record  of  the  court  under  review. 
This  is  the  fundamental  error  of  the  opin- 
ion, and  prepared  the  way  for  the  others 
which  culminated  in  what  I  regard  as  the 
erroneous  conclusion. 

This  order  of  May  7th  was  followed  by 
the  order  of  May  14th,  when  notice  hav- 
ing been  given  as  required  by  the  court, 
the  order  of  that  day  was  en  tered  as  fol- 
lows: "This  day  came  the  plaintiffs,  Na- 
than Rohr  and  others,  by  counsel,  and 
upon  their  motion  for  the  appointment  of 
a  receiver,  made  in  open  court,  due  notice 
of  the  time  and  place  having  been  given 
the  defendants  in  this  cause,  according  to 
the  requirement  of  the  preliminary  injunc- 
tion awarded  herein,  and  on  the  like  mo- 
tion of  the  defendants  by  counsel  to  dis- 
solve the  said  injunction,  and  was  argued 
by  couuHel,  on  consideration  whereof,  and 
upon  the  reading  of  the  bill  and  the  peti- 
tion heretofore  filed  In  this  cause,  exhibits 
filed  therewith,  and  affidavits  filed  in  be- 
half of  the  plaintiffs  In  support  of  said 
motion,  to-wlt,  S.  Frautman.  S.  W.  Ger- 
hard t,  John  L.  Balcer,  and  Edgar  W.  Car- 
rington,  and  the  letter  of  M.  S.  Freden- 
heim, addressed  to  Mess.  Goldsmith,  Bncb- 
rach  &  Co.,  and  the  certificates  of  theclerk 
of  the  circuit  court  of  the  city  of  Rich- 
mond, and  the  clerk  of  the  chancery  court, 
city  of  Rlrhmond,  [these  certificates  of 
tnese  clerks  were  certifications  of  unsatis- 
fied judgments  and  decrees  against  the  In- 
solvent trustee,  showing  his  insolvency 
for  many  thousands  of  dollars  of  long 
standing,]  the  answers  of  the  defendants 
treated  as  affidavits,  and  the  paper 
marked  'I,'  signed  by  Thos.  Potts  and 
others,  to  the  reading  of  which  paper  and 
a£BdavIt  objection  is  made,  [this  paper 
signed  by  Thomas  Potts  and  others  is  relied 
on  in  the  opinion,  and  is  referred  to  as  fol- 
lows: "And  a  large  numberof  the  leading 
merchants  of  the  city  of  Richmond  certi- 
fied that  the  trustee  named  in  the  deed 
was  peculiarly  qualified  for  the  trust  in 
question, "]  and  the  affidavit  of  M.  S.  Fre- 
denheim  and  H.  Rosenberg,  trustee,  the 
court  doth  refuse  theinjunction  prayed  for 
In  the  bill  and  the  appointment  of  a  receiv- 
er, and  doth  dissolve  the  preliminary  in- 
junction awarded  in  this  cause,  on  the  7th 
day  of  May,  1S89,  [which,  let  us  remem- 
"ber,  by  its  terms  was  expressly  limited  to 
the  time  when  the  motion  to  award  an 
injunction  and  tortheappointment  of  a  re- 
ceiver could  be  heard, — "in  the  mean  time, 
and  until  the  said  motion  can  be  heard 
and  determined;"]  but  the  court  being 
of  opinion  that  upon  the  application  of 
any  party  in  interest  a  bond  in  the  penal 
ty  of  ten  thonsand  dollars  with  approved 
security  may  be  required  of  the  trustee, 
H.  Rosenberg,  for  the  faithful  discharge  as 
such  trustee  and  the  performance  of  his 
duties,  which  bond  was  then  tendered  in 
open  court  by  the  said  H. Rosenberg,  trus- 
tee, with  Thomas  Potts  and  Fannie  Bot- 


tigheimer  as  his  sureties  thereon,  to  which 
security  no  objection  was  offered,  but  in 
consequence  of  the  absence  of  said  securi- 
ties at  the  moment,  leave  is  given  to  said 
Rosenberg,  trustee,  to  execute  said  bond 
In  open  court  to-morrow  morning  at  tea 
o'clock  A.  M.,  along  with  his  said  suretiea; 
and  the  court  doth  accordingly  direct  that 
said  bond  be  executed  at  said  hour  accord- 
ingly." This  is  the  full  text  of  this  order. 
Now,  let  08  see  what  reference  there  is  to 
it  in  the  opinion  of  the  majority.  Speak- 
ing of  the  7th  of  May  order,  requiring  no- 
tice of  the  motion  to  award  an  Injunction 
and  for  the  appointment  of  a  receiver,  it 
says:  "After  this  injunction  bad  become 
effectual,  [?]  [which  by  its  terms  was  in 
the  mean  time  and  nntil  the  said  motion 
eould  be  heard,]  the  case  came  on  to  be 
heard  on  the  14th  day  of  May,  1889,  upon 
the  bill,  etc.,  and  upon  due  notice  and  mo- 
tion to  dissolve,  and  was  fully  heard  up- 
on the  arguments  of  counsel,  upon  the 
motion  to  dissolve  tlie  injunction  and 
appoint  a  receiver,  and  for  nu  other  pur- 
pose, whereupon  a  decree  was  entered  dis- 
solving the  injunction  which  bad  been 
awarded  by  Judge  Fitzhugh  on  the  7th 
of  May,  18^,  »  •  •  denying  the  prayer 
of  the  bill  for  the  appointment  of  a  receiv- 
er, but  requiring  the  trustee,  H.  Rosen- 
berg, to  execute  a  bond  with  approved 
security  in  the  penalty  of  ten  thousand 
dollars,  •  •  •  which  bond  was  accord- 
ingly promptly  executed  by  the  said  trus- 
tee." 

We  see  that  in  the  opinion  of  the  ma- 
jority it  is  said  that  the  cause  came  on  on 
the  14th  day  of  May,  on  the  motion  to  dis- 
solve the  Injunction  and  for  the  appoint- 
ment of  a  receiver,  and  fur  no  other  par- 
pose,  and  a  decree  was  rendered  dissolv- 
ing the  injunction  and  refusing  to  appoint 
a  receiver;  but  the  order  entered  on  that 
day,  as  appears  in  the  printed  transcript, 
says:  "The  court  doth  refuse  the  injunction 
prayed  for  in  the  bill,  and  the  appoint- 
ment of  a  re<;eiver,  and  doth  dissolve  [not 
the  injunction  prayed  for  in  the  bill,  bat] 
the  preliminary  injunction  awarded  in 
this  cause  on  the  7th  of  May,  1889,  [that 
is,  the  injunction  awarded  by  the  court 
upon  its  own  motion  In  the  mean  time,  and 
until  the  motion  to  award  the  injunction 
prayed  for  in  the  bill  could  be  heard  upon 
notice.]"  And  again,  the  opinion  states 
that  the  bond  of  the  trustee  referrad  to 
"was  accordingly  promptly  executed." 
The  decree  of  the  court,  on  the  other  hand, 
as  appears  by  the  record,  was  not  that 
the  bond  was  promptly  executed,  but  here 
is  the  very  different  language  used  by  the 
record  upon  this  subject :  "  Which  bond 
was  then  tendered  in  open  court  by  the 
said  H.  Rosenberg,  trustee,  with  Thomas 
Potts  and  Fannie  Bottlghelmer  as  his  sure- 
ties thereon,  to  which  security  no  ob- 
jection was  offered,  but  in  consequence 
of  the  absence  of  said  securities  at  the  mo- 
ment leave  is  given  to  said  Rosenbergr* 
trustee,  to  execute  said  bond  in  open 
court  to-morrow  morning,  along  with  his 
said  securities;"  so  that  said  bond  with 
said  securities  was  not  promptly  executed, 
but,  so  far  as  this  record  discloses,  such 
bond  never  was  executed;  the  security 
Thomas  Putts  was  not  only  absent  at  the 
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moment,  but  remained perpetaally  absent, 
and  the  bond  eubseqaently  filed  and  copied 
in  the  record  and  containing  bis  name  re- 
cited as  one  of  tbe  obligors,  was  never  ex- 
ecuted by  taim,  althoagb  be  Is  tbe  same 
Tbomas  Potts,  no  doubt,  wbo  beads  tbe 
list  uf  tbe  "large  number  ot  bnsiness  men 
of  Rlcbmond,"  referred  to  abore,  who 
knew  U.  Rosenberg  for  many  years,  etc. 
Doe«  the  record  Justify  tbe  statement  in 
the  opinion,  that  tbe  case  came  on  and 
was  fully  beard  upon  the  arguments  uf 
counsel  upon  due  notice  and  motion  to 
dissolve  the  injunction  and  for  the  ap- 
pointment of  a  receiver?  On  the  con- 
trary, it  shows  that  the  motion  refused 
was  one  to  grant  an  injunction  and  to  ap- 
point a  receiver.  But  another  inspection 
of  tbe  brief  of  counsel  for  the  appellant 
will  show  bow  this  misapprebension  of 
the  record  came  about.  It  Is  there  said : 
"After  said  injunction  bad  been  awarded 
byJndgeFiTzaooH.and  had  become  effect- 
ual, tbe  defendants  filed  their  answers, 
•  •  »  and  tbe  case  being  fully  beard  up- 
on tbe  argumentu  of  counsel,  and  the  de- 
cree opon  Its  face  showing  that  the  case 
was  brought  on  upon  amution  to  dissolve 
the  injunction  and  appoint  a  receiver,  and 
for  no  other  purpose,  tbe  injunction  which 
bad  been  thus  awarded  by  Judge  Fitz- 
HCQH  on  the  7th  of  May,  1889,  was  dis- 
solved, and  tbe  receivership  asked  for  was 
denied,  but  the  trustee,  H. Rosenberg,  was 
required  to  execute  a  bond  In  the  penalty 
of  f10,000,  with  approved  security,  for  tbe 
faithful  discharge  uf  his  duties  as  such 
trustee,  which  bond  was  accordingly  exe- 
cuted." When  this  language  was  on  tbe 
brief  of  counsel  It  was  "simply  executed," 
but  when  transplanted  to  the  opinion  it 
was,  in  the  exuberance  of  the  writer, 
"promptly  executed, "  whereas  tbe  bond 
offered  In  court  on  the  14th  of  May  with 
sureties  to  whom  no  objection  was  made 
was  never  executed  at  all.  Tbe  only 
bond  filed  was  executed  by  Bottlgbelmer, 
who  is  the  preferred  creditor,  and  chiefly 
interested  in  maintaining  the  alleged 
fraudulent  deed. 

The  record  in  this  case  shows  that  a  bill 
was  filed  by  creditors  of  a  defaulting 
debtor,  who,  having  greatly  inflated  a 
stoclc  of  merchandise  a  few  days  before, 
had  sold  large  quantities  of  tbe  goods 
purchased  recently  and  not  paid  for,  not 
inthe  usual  course  of  business,  upon  credit 
or  for  cash  upon  a  profit,  but  below  cost 
.price,  and  for  cash,  by  sending  her  hus- 
band oat  to  make  these  secret  sacrifices 
in  distant  cities,  and  then  conveyed  the 
unpaid-for  goods,  not  to  secure  tbe  pur- 
chase price  for  the  same,  but  first  to  pay 
a  large  debt  to  tbe  sister  of  tbe  trustee, 
and  provided  that  the  defaulting  debtor 
and  her  husband  should  pravtically  con- 
tinue to  manage  and  run  tbe  business  for 
60  days:  and  tbe  affidavits  filed  show  that 
tbe  alleged  trustee  was  not  to  be  found 
about  the  premises,  but  that  tbe  alleged 
fraudulent  grantor  and  her  husband  were 
actually  in  charge,  and  when  anxious  in- 
quiries were  made  for  this  trustee  be 
could  not  be  seen,  but  the  husband  was 
there,  declaring  that  he  could  attend  to 
anything,  and  said  that  his  wife  proposed 
to  pay  25  cents  on  tbe  dollar  as  a  com- 


promise. That  tbe  object  of  the  bill  was 
to  set  aside  the  said  deed  as  actually 
fraudulent,  and  charged  fraud  upon  the 
grantor  and  upon  tbe  grantee,  and  asked 
for  an  injunction  to  stop  the  sacrifice  of 
the  property  in  question,  and  to  place  the 
same  in  tbe  bonded  hands  of  a  receiver  of 
the  court,  charging  and  showing  by  judg- 
ments and  decrees  unsatisfied  against  him 
to  the  amount  of  thousands  of  dollars  of 
long  standing  that  the  trustee  was  in- 
solvent (which  insolvency  the  trustee  ad- 
mitted In  his  answer)  and  irresponsible. 
That  tbe  hearing  of  this  motion  for  au  in- 
junction and  the  appointment  of  a  receiv- 
er was  adjourned  for  a  tew  days,  to  allow 
notice  to  tbe  defendants,  and  in  the  mean 
time,  and  until  this  motion  cqpld  be  beard, 
an  injunction  was  temporarily  awarded 
until  the  motion  to  award  an  Injunction 
and  appoint  a  receiver  could  be  heard 
upon  notice.  That  upon  notice  being  given 
and  tbe  motion  beard  tbe  injunction  was 
refused,  but  the  trustee  required  to  give  a 
bond.  That  upon  this  refusal  of  the  chan- 
cery court  judge  in  open  court,  to  a  ward  an 
injunction  an  application  was  made  to 
one  of  tbe  judges  of  this  court,  as  is  ex- 
pressly authorized  by  section  3438,  which 
says:  "When  a  circuit  or  corporation 
court  or  a  judge  thereof  shall  refuse  to 
award  au  injunction,  a  copy  of  the  pro- 
ceedings in  court  and  the  original  papers 
presented  to  a  judge  in  vacation,  with  bis 
order  of  refusal,  may  be  presented  to  a 
judge  of  the  court  of  appeals,  who  may 
thereupon  award  the  injunction,"  and  tbe 
same  was  awarded  accordingly.  It  is 
idle  to  say  that  suc^b  au  act  was  ultra 
vires,  as  Is  said  in  tbe  opinion  of  tbe  ma- 
jority. The  next  section  of  the  Code  di- 
rects that  such  order  shall  be  certified  to 
and  become  an  order  of  the  court  below, 
and  this  wa»  so  ordered  accordingly. 
Without  moving  to  dissolve  this  injunc- 
tion in  the  court  below,  and  without  a 
transcript  of  tbe  record  except  tbe  bill,  tbe 
order  of  May  14, 1889,  and  the  order  of  the 
judge  of  this  court  awarding  the  injunc- 
tion, and  the  order  of  tbe  judge  of  the 
chancery  court  enforcing  the  same,  an  ap- 
I>eal  was  applied  for  and  obtained.  The 
petition  for  an  appeal  sets  forth  that  the 
judge  of  the  chancery  court,  Judge  Wbll- 
FORU,  sitting  for  Judge  Fitzhugh,  en- 
tered an  order  dissolving  a  preliminary 
order  entered  by  Judge  Fitzhuqh,  and  re- 
fusing to  appoint  a  receiver,  and  also  re- 
fusing to  award  an  injunction  prayed  for 
in  tbe  bill;  aud  yet  the  opinion  states 
that  this  order  dissolved  tbe  injunction 
which  bad  been  awarded  according  to  the 
prayer  of  the  bill  upon  full  hearing  and 
argument  upon  the  merits.  And  tbe 
opinion  of  tbe  majority  further  says:  "If 
the  complainants  in  tbe  bill  were  dissatis- 
fied or  aggrieved  by  this  order  of  thechan- 
cellor,  their  plain  remedy,  as  prescribed  by 
section  3454,  Code  of  1887,  was  by  appeal. " 
Upon  turning  to  section  3454,  CodeVa.,  we 
see  that  it  prescribes  that  "any  person 
who  is  a  party  to  any  case  in  chancery 
wherein  there  Is  a  decree  or  order  dissolv- 
ing an  Injunction,  or  to  any  case  requir- 
ing money  to  be  paid,  or  tbe  possession 
or  title  to  property  to  be  changed,  or  ad- 
judicating the  principles  of  a  cause,  or  in 
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ftny  case  in  which  there  is  a  final  iaAfs- 
ment,  decree,  or  order,  may  present  a  pe- 
tition," etc.  Now,  under  this  eection, 
where  coald  the  plaintiff  in  this  case  law- 
foliy  find  authority  to  present  a  petition 
for  appeal  ?  The  decree  ot  the  conrt  says 
that  it  refuiies  to  award  an  injunction. 
How  was  thecase  heard  and  decided  upon 
its  merits?  The  object  of  the  suit  was  to 
annul  an  alleged  fraudulent  deed.  Was 
this  deed  annulled,  or  did  the  conrt  rotose 
to  annul  the  same?  Not  by  any  order  ol 
thedecrees  in  this  record.  The  bill  sought 
to  subject  the  property  conveyed  in  the 
deed  to  the  payment  ot  the  debts  of  the 
plaintitTs.  Was  this  prayer  granted  or 
denied?  It  certainly  was  not  granted. 
Did  the  couct  below  do  anything  else 
than  refuse  to  award  an  injunction,  and 
refuse  to  appoint  a  receiver,  and  require 
the  trustee  to  give  u  bond  ?  This  was  ail ; 
and  yet  we  are  gravely  told  that  if  the 
plaintiffs  were  agi^rleved  by  this  order, 
deciding  nothing  and  refusing  to  do  any- 
thing except  to  require  the  trustee  to  give 
a  bond  at  the  suit  of  creditors  who  had 
brought  their  suit  to  that  end,  their  reme- 
dy was  by  appeal.  There  is  no  authority 
for  this  position  in  the  S454tb  section  of 
the  Code  of  Virginia.  This  authority 
must  be  sought  for  somewhere  else  than 
the  Code  or  any  previous  decision  of  this 
court.  In  a  paper  copied  in  the  record 
signed  by  the  appellants'  counsel  this  sup- 
posed la  w  is  set  forth  as  follows:  "This 
decree  of  the  14th  ot  May,  1889,  was  ren- 
dered upon  the  bill,  answers,  and  dep- 
ssltlouH  of  witnesses  and  arguments  ut 
counsel  upon  a  full  hearing  of  the- case 
upon  the  questions  raised  upon  due  notice. 
If  the  decree  of  the  chancery  court  was 
erroneous,  the  plaintiffs'  remedy  was  by 
appeal  from  that  decree.  •  •  »  The 
jurisdiction  otthe  supreme  court  ot  ap- 
peals and  of  the  judges  thereof  is  fixed  by 
the  constitution  and  statute  law  of  the 
state.  A  Judge  of  said  court  may  ^awai'd 
an  appeal  or  writ  of  error  upon  a  petition 
and  copy  ot  the  record  in  a  proper  case. 
Orders  dissolving  an  injunction  or  ap- 
pointing a  receiver  by  tbeexprees  terms  ot 
the  statute  are  made  subjects  of  appeal  in 
a  proper  case.  See  Code  1887,  §  3454. "  It 
there  are  any  such  express  terms  in  this 
statute  they  4o  not  appear  to  be  em- 
bodied in  any  of  its  words.  No  such  con- 
struction had  ever  before  been  placed  upon 
section  8454.  and  it  was  not  easy  to  an- 
ticipate such  a  construction.  Sotbepiain- 
tlffs,  having  been  refused  an  Injunction  by 
the  chancery  court,  in  accordance  with  the 
prayer  of  the  bill,  as  the  order  Itself  says, 
•and  not  being  by  any  law  then  in  force  en- 
titled to  an  appeal  under  section  3438  of 
the  Code  of  Virginia,  applied  to  a  judge  of 
this  court  for  an  injunction.  That  section 
provides,  as  we  have  said,  that  when  a 
circuit  (which  includes  the  chancery  court 
of  Richmond  I  or  corporation  court  or  judge 
thereof  shall  refuse  to  award  an  injunc- 
tion, a  copy  of  the  proceedings  in  court 
jind  the  original  papers  presented  to  the 
Judge  in  vacation,  with  his  order  of  re- 
fusal, may  be  presented  to  a  judge  of  the 
court  of  appeals,  who  may  thereupon 
award  an  injunction.  Here  Is  the  au- 
thority in  the  law  under  which  the  judge 


of  this  court  acted,  when  the  injunction 
was  awaMed.  Yet  that  action  la  char- 
acterised as  ultra  rtrea.  This  rather  high- 
sounding  phrase,  used  a  good  deal  in  the 
brief  of  counsel,  has  no  rightful  place  in 
the  opinion  of  the  majority,  it  everything 
there  nrged  were  correct.  It  has  no  ap- 
plication, as  seems  to  be  supposed,  to  a 
case  where  a  conrt  or  judge  has  proceeded 
in  excess  of  bis  jurisdiction,  but  is  a  phrase 
which  refers  to  the  exercise  by  corporii- 
tions  of  powers  not  granted  in  the  act  of 
their  creation.  It  is  agreed  that  corpora- 
tions cannot  exercise  their  powers  tor  pur- 
poses foreign  to  their  creation.  This  is  a 
question  of  no  interest  In  this  dlscuKsion, 
yet  for  the  benefit  of  en  tbusiustic  counsel 
I  refer  them  and  the  learned  writer  of  the 
opinion  In  this  case  to  Mr.  Bouvler's  Dic- 
tionary (volume 8,  p.  760.)  "Ultra  Vires;  "* 
1  Dill.  Mun.  Corp.  §  881 ;  2  Dill.  Mun.  Corp. 
§§749,766;  13  Amer.  Law  Rev.  632;  2  Mi- 
nor, Inst.  549;  Ang.  &  A. Corp.  117.  These 
text-writers  fully  explain  the  legitimate 
use  of  the  phrase  in  question. 

The  opinion  contains  the  following: 
"This  statute  (section  S464)  confers  no 
original  jurisdiction  upon  one  otthe  judges 
of  this  court  to  award  an  injunction,-  ex- 
cept In  the  case  where  the  application  has 
been  made  first  to  a  judge  of  an  inferior 
court,  either  in  term-time  or  vacation," 
and  cites  cases.  It  is  bard  to  realize  that 
this  language  was  seriously  used  with  ref- 
erence to  this  case  in  the  light  of  the  de- 
cret>e  already  recited  from  the  record,  (and 
there  are  no  others  in  it.)  We  have  benn 
helped  to  an  explanation  of  the  startling 
statements  in  the  opinion  several  times  In 
this  discussion  by  turning  to  read  the 
strange  things  to  be  found  in  the  appel- 
lants' brief.  On  the  first  page  of  this  brief 
we  find  the  following:  "No  original  juris- 
diction was  conferred  upon  any  of  the 
courts  of  appeal  to  award  an  injunction 
except  in  those  cases  in  which  the  applica- 
tion has  been  first  made  to  a  judge  of  the 
interior  court,  either  in  term-time  or  vaca- 
tion, and  been  refused ; "  citing  the  same 
cases.  A  good  deal  ot  complaint  Is  found 
in  appellants'  iirief  that  the  order  com- 
plained of  was  made  without  notice,  and 
Underwood  v.  McVeigh,  23arat.  418.  iscft- 
ed  as  a  case  in  point,  and  all  this,  to  the 
extent  of  whole  pages  ot  printed  matter, 
is  transferred  solidly  to  the  opinion,  but 
an  inspection  of  the  record  shows  that  it 
has  not  the  remotest  application  to  this 
case.  The  fullest  notice  was  everywhere 
required  and  given,  and  the  fullest  hearing 
accorded.  The  chancery  court,  as  we 
have  seen,  did  not  take  the  first  step  with- 
out notice.  Nothing  was  done  without 
notice,  and  every  order  entered  in  the  case 
before  the  order  granting  the  appeal  was 
an  order  in  that  court.  What  has  Under- 
wood V.  McVeigh  to  do  with  this  case? 

The  next  question  raised  and  urged  by 
counsel  and  taken  up  and  adopted  by  the 
opinion  is  that  a  judge  of  this  court,  in 
awarding  an  Injunction  where  It  has  been 
refused  by  the  court  below,  Is  without  au- 
thority to  appoint  a  receiver.  These  are 
Inconsistent  positions  taken  by  counsel. 
It  being  contended  at  one  time  that  the 
court  below  did  not  refuse  to  award  an 
injunction.    But  as  the   opinion   adopts 
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thbm ,  I  will  remark  that  where  tbe qaestion 
is  whether  a  Judge  ol  this  court,  when 
awardlDg  au  injunction  to  go  as  an  order 
in  the  court  below,  mufit  in  some  cases 
necesflarLly  appoint  a  receiver,  as  in  this 
case,  or  destroy  the  rights  of  property  in- 
volved by  leaving  the  property  without 
a  hand  to  bold  or  protect  and  guard, 
the  grant  of  the  authority  to  award 
the  injunction  carries  with  it  as  a  neces- 
sary incident  the  authority  to  appoint  a 
receiver.  But  equally  true  Is  it  that  that 
question  is  not  worth  discussing  in  a  dis- 
senting opinion,  as  it  is  no  longer  an  open 
question  in  this  court;  except  so  far  as  it 
is  disturbed  by  this  case,  which  is  not  at 
all,  as  the  opinion  makes  this  ont  to  be  a 
case  where  an  injunction  was  granted, 
and  dissolved  upon  the  merits.  In  the 
case  of  Graeme  v.  Ouilen,  23  Orat.  282,  285, 
Judge  JoTNBs.  of  this  court,  ho  acted, — 
awarded  an  injunction  and  appointed  a 
receiver,  as  did  Judge  Btibkb  in  the  case  of 
Richardson  v.  Willcox,i  from  the  circuit 
court  of  Charles  City,  while  I  was  the 
Judge  of  that  circuit.  Beverley  v.  Brooke, 
4  Grat.  189,  212;  Penn  v.  Whiteheads,  12 
Grat.  83.  Upon  the  merits  enough  has 
been  said  already  for  the  purposes  I  have 
In  view  to  put  myself  right  upon  the  rec- 
ord, and  for  that  purpose  I  have  quoted 
largely  from  the  record. 

One  word  as  to  the  propriety  of  the  or- 
der granting  the  appeal.  The  order  refus- 
ing to  award  the  injunction  was  rendered 
on  the  14th  of  May.  The  order  made  by 
one  of  the  Judgeti  of  this  court  was  made 
on  the  15th  of  May.  The  defendants  de- 
fled  this  order,  denouncing  it  as  ultra 
rires,  as  the  opinion  has  done.  Applica- 
tion was  made  to  me  to  supplement  it  and 
enforce  it.  This  I  declined  to  do,  as  that 
was  the  province  of  the  chancellor  below. 
This  the  chancellor  did,  by  decree  entered 
on  the  22d  of  May.  On  the  2Sd  of  May— 
the  next  day— one  of  the  Judges  of  this 
court — the  writer  of  the  opinion— granted 
an  appeal,  which  was  interpreted  to  re- 
verse and  nullify  the  order  awarding  the  in- 
junction, without  any  consultation  what- 
ever with  the  Judge  who  had  awarded 
the  injunction,  and  this,  as  I  have  shown 
from  the  record  already,  without  obtain- 
ing a  transcript  of  the  record,  as  Is  re- 
quired by  section  9457,  Code  Va. ;  one  of 
the  decrees  relied  on  not  beingcopied,only 
11  pages  being  brought  up,  whereas  it  was 
necessary  subsequently  to  bring  up  118 
pages  In  addition,  couslBting  chiefly  of  the 
petitions  of  numerous  creditors  seeking  to 
set  aside  thedeed  as  fraudulent;  atfldavlts 
flatly  contradicting  one  the  other;  not  a 
deposition  taken  In  the  case ;  no  principle 
in  the  cause  settled ;  the  possession  of  the 
property  unchanged,  because  In  this  case 
the  trustee  was  in  court  and  the  receiver 
was  in  court  as  soon  as  he  qualified, 
which  he  did  do,  and  the  possession  of  the 
property  was  in  the  bands  of  the  court  in 
either  case;  and  there  had  been  no  order 
dissolving  an  Injunction,  and  no  final  de- 
cree in  the  cause,  and  no  motion  had  been 
made  In  the  lowercourt  to  dissolve  the  de- 
cree awarding  the  injunction.  Clearly 
there  was  no  order  in  the  case  to  which 

'Not  reported. 


by  law  and  according  to  the  unbroken  de- 
cisions of  this  court  up  to  this  time  an 
appeal  would  He.  See  the  case  of  JanilMon 
V.  Jamison's  Adm's,  86  Va.  54,  9  S.E.  Hep. 
480,  and  cases  cited.  I  think  the  appeal 
wad  unauthorized  by  law,  was  improvi- 
dently awarded, and  should  have  been  dis- 
missed without  more,  as  was  moved  by 
the  appellees.  And  for  the  foregoing  rea- 
sons I  dissent  from  the  opinion  of  the  ma- 
jority on  all  points.  No  appeal  lies  in 
this  state  from  an  order  awarding  an  In- 
junction and  appointing  a  receiver;  cer- 
tainly not  in  a  case  like  this,  when  the 
property  was  in  the  hands  of  the  court's 
officer,  when  there  was  no  motion  made 
in  the  lower  court  to  dissolve  this  injunc- 
tion, and  no  proote  taken,  and  no  decision 
on  the  merits. 

RicHARDBOK,  J.,.also  dlsseuts  from  the 
opinion  of  the  court. 


a08  N.  C.  W8) 

Cleveland  Cotton-Mills  v.  Commibsion- 

KRB  OF  CLGVICLAND  CoUNTY. 

(Supreme  Cmurt  of  North  CaroUina.    May  13, 
1891.) 

CONTBAOT  BT  COUKTr  COMinMIONBBS— RATUTICA- 
TION  BT  JCSTIOIS  Or  THS  PbaCB. 

Defendants,  oonuty  oommlBsionera,  con- 
tracted in  writing  to  pay  plaintiff  the  actual  ooet 
of  construoUng  a  bridge  upon  a  highway  in  the 
county.  A  majority  of  the  justices  of  the  county, 
not  then  in  session,  executed  a  writing  ratifying 
the  contract,  and  af  turwarUs  at  a  regular  joint 
meeting  of  the  commissioners  and  jastioes  a 
quorum  of  the  latter  voted  in  ratitioatlon  of  said 
contract  Held,  that  under  Code  H.  C.  |  707, 
Bubsea  10,  providing  that  where  the  cost  of  a 
bridge  exceeds  $600  the  commissioners  can  oider 
its  construction  only  with  the  concurrence  of  a 
majority  of  the  justices  of  tho  peace,  the  ap- 
proval of  the  contract  by  a  majority  of  the  jus- 
tices Bitting  as  an  organized  body  is  a  sufficient 
compliance  therewith.  Mbhwimon,  C.  J.,  and 
Clabk,  J.,  dissenting. 

Appeal  from  superior  court,  Cleveland 
county;  G.  H.  Brown,  Judge. 

The  plaintiff  contracted  in  writing  with 
the  defendants  to  construct  tor  the  latter 
a  bridge  across  First-Broad  river  in  the 
county  of  Cleveland,  aud  the  latter  stipu- 
lated and  promised  to  pay  the  former  for 
the  same  the  actual  cost  of  the  bridge. 
The  price  was  not  otherwise  specified.  A 
majority  of  the  Justices  of  the  peace  of 
that  county,  not  in  session  with  the  de- 
fendants at  the  time,  signed  a  paper  writ- 
ing in  which  they  "do  by  our  [their]  sig. 
natures  ratify  and  confirm  and  coucur  in 
tbe  above  contract,  made  on  the  2lBt  day 
of  May,  1888,  between  the  county  commis- 
sioners of  Cleveland  county  and  Cleveland 
Cotton-Mills,"  etc.  In  the  contract  it  Is 
stipulated  that  "the  payments  [are]  to 
be  made  in  annuallnstallmentB  In  amounts 
equal  to  the  tax  on  its  [the  plaintiff's] 
property  In  this  county  each  year,  until 
full  payments  shall  be  made."  After- 
wards, at  a  regular  Joint  meeting  In  June, 
1890,  of  tbe  commlBslonera  and  Justices  of 
the  peace,  a  quorum  of  the  latter  being 
present,  the  plaintiffs  asked  in  writing 
that  the  Justices  of  the  peace  "ratify  and 
concur  in  the  contract"  mentioned  above. 
A  motion  in  this  Joint  meeting  was  made 
to  that  effect,  which  was  adopted,  28  Jus- 
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tices  of  the  peace  TotiDg  tor  and  13 against 
It.  The  detendanta  did  not  vote.  The 
plaintiff  complied  fully  on  its  part  with 
the  contract,  and  the  defendants  accepted 
the  bridge,  which  cost  ?2,730.95.  A  new 
road  was  established  leading  across  this 
bridge,  and  It  and  the  bridge  have  been 
constantly  used  by  the  public,  and  there 
Is  no  other  way  of  crossing  the  river  in 
the  northern  part  of  the  county  when  the 
water  is  high.  The  board  of  commission- 
ers for  1888,  after  the  completion  and  ac- 
ceptance of  the  bridge,  "made  the  first 
payment  on  said  bridge,  amounting  to 
$185.21,  an  amount  equal  to  tax  on  plain- 
tiff's property  in  this  county  for  that 
year."  Between  the  time  of  this  first  pay- 
ment and  the  time  when,  under  the  con^ 
tract,  the  second  payment  to  be  made 
came  due,  a  new  board  of  county  com- 
missioners came  Into  office,  and  upon  de- 
mand they  refused  and  still  refuse  to  pay 
the  second  Installment  of  the  contract 
price  due  the  plaintiff,  but  nevertheless 
they  exercise  control  over  the  new  road 
which  leads  to  and  across  the  said  bridge, 
and  It  and  the  road  have  been  constantly 
used  by  the  public  as  a  highway,  and  the 
supervisors  control  the  road.  This  ac- 
tion Is  brought  to  recover  the  sum  of 
money  alleged  to  be  due  to  the  plaintiff 
upon  and  by  virtue  of  the  said  contract. 
The  defendants  contend  that  the  contract 
sued  upon  is  void,  and  of  no  effect,  because 
it  was  not  made  "  with  the  concurrence  of 
a  majority  of  the  Justices  of  the  peace"  of 
the  county,  as  required  by  thn  statute, 
(Code,  §  707,  subsec.  10 ;)  and  further,  that  it 
is  void  because  it  undertakes  to  provide  in 
advance  that  a  part  of  the  regular  reve- 
nues of  the  county  coming  from  the  plain- 
tiff shall  be  devoted  to  aspeclHed  purpose, 
etc.  The  court  gave  judgment  for  the 
plaintiff  for  the  amount  due,  and  the  de- 
fendants appealed. 

Butcbelor  &  Deverevx,  for  appellants. 
W.  J.  Moatgowery  and  J.  F.  Scbeuck,  for 
appellee. 

Avery,  J.,  {after  stating  the  facts  as 
above.)  The  courts  of  this  country  have 
generally  adopted  the  common-la  w  princi- 
ple that,  If  an  act  is  to  be  done  by  an  in- 
definite body,  the  law,  resolution,  or  ordi- 
nance authorizing  it  to  be  done  is  valid  if 
passed  by  a  majority  of  those  present  at 
a  legal  meeting.  1  Dill.  Mun.  Corp.  §  277, 
(215.)  Where  the  la  w  creating  a  municipal 
corpora tionis  silent  on  thesubject,  thema- 
jority  of  the  members-elect  or  offlcers  or  per- 
sona authorized  to  act  constitute  the  legal 
body,  and  a  majority  of  the  members  of 
the  legally  organized  body  can  exercise 
the  powers  delegated  to  the  mnniclpality. 
1  Dill.  Mun.  Corp.  §  278,  (21G;)  Heiskell  v. 
Mayor,  etc.,  65  Md.  125,4  Atl.  Hep.  116: 
Barnert  v.  Paterson,  48  N.  J.  Law,  395,  6 
Atl.  Rep.  15.  The  same  rules  apply  to 
other  bodies,  whether  the  two  houses  of 
the  legislature  or  other  organized  bodies 
of  offlcers  or  persons  to  whom  the  legisla- 
tnre  has  given  authority.  The  powers 
delegated  to  a  county  can,  as  a  general 
rule,  bo  exercised  only  by  the  board  of 
county  commissionera,  or  in  pursuance  of 
a  resolution  adopted  by  them.  Code,  § 
703.    The  commissioners,  organized    and 


acting  as  a  board,  are  the  embodiment  of 
municipal  authority.  In  their  names  the 
county  must  sue  and  be  sued.  The  only 
limitations  upon  their  exercise  of  the  c<»r- 
pornto  functions  of  the  municipality  is  to 
be  found  in  subsections  1, 10, 11, 17,  and  20 
of  section  707  of  the  Code.  Subsection  10 
provides  that,  where  the  cost  of  building 
or  repairing  a  bridge  shall  exceed  f500.  the 
commissioners  can  order  the  construction 
or  repair  only  "  with  the  concurrence  of  a 
majority  of  the  justices  of  the  peace,  "as 
subsection  1  imposes  the  restriction  that 
taxes  shall  not  be  levied  by  the  board  ex- 
cept "with  the  concurrence  of  a  majority 
of  the  justices  of  the  peace  sitting  with 
them."  Before  the  constitution  of  1868 
was  adopted  the  justices  of  the  peace  in 
the  several  counties  exercised  the  powers 
delegated  to  the  counties  by  the  legisla- 
ture. The  justices  of  the  peace  were  the 
judges  of  the  courts  of  pleas  and  quarter 
sessions.  For  convenience  the  various 
statutes  specified  the  particular  number 
that  must  sit  to  discharge  i;ertain  judicial 
duties  or  exercise  police  powers  of  different 
kinds.  Rev.  Code,  c.  31, §1.  "A  majority, 
or  twelve,"  were  required  to  meet  on  the 
second  and  third  days  of  the  term  of  the 
county  court  first  held  after  the  election, 
to  take  the  sheriff's  bond.  Rev.  Code,  c. 
105,  §  10.  The  justices  of  the  peace,  "a 
majority  being  present,"  were  required,  at 
their  first  court  held  after  the  1st  of  Janu- 
ary of  every  .year,  to  levy  a  tax  for  coun- 
ty purposes.  Rev.  Code.  c.  28,  §  1.  The 
justices  being  then  the  representatives  of 
the  county  as  a  corporation,  and  recog- 
nized by  the  law  as  a  body  clothed  with 
judicial  authority  and  charged  with  ad- 
ministrative duties,  it  followed  that  pow- 
ers delegated  to  them  were  to  be  exercised 
by  a  majority  constituting  a  quorum  ac- 
cording to  the  common-law  rule,  unless 
some  statute  prescribed  that  a  smaller 
number  would  he  suflicient,  or  more  than 
a  majority  would  be  required  to  discharge 
a  specified  official  duty.  After  the  consti- 
tutional amendments  had  been  ratified 
and  had  taken  effect  (on  January  1, 1877) 
the  legislature,  having  entire  control  of 
county  government,  provided  (Code,  §716) 
that  the  justices  should  meet  biennially  on 
the  first  Monday  In  June,  and,  a  majority 
being  present,  "should  proceed  to  elect 
not  more  than  five  nor  less  than  three 
county  commissioners."  The  commis- 
sioners can  call  the  justices  of  the  peace 
together  not  oftener  than  once  In  three 
months.  Id.  §717.  The  justices  are  requir- 
ed, by  section  719  of  the  Code,  to  fill  vacan- 
cies occurring  in  the  board  of  commission- 
ers of  a  county.  It  Is  clear  that  by  implica- 
tion of  law  a  majority  of  the  majority  of 
the  whole  number  necessary  to  constitutes 
quorum  may  fill  a  vacancy  In  the  board  of 
commissioners  and  elect  all  of  the  commis- 
sioners  In  the  biennial  meeting  ("a  majori- 
ty being  present")  by  the  express  terms  of 
the  law  in  the  same  way.  In  addition  to 
the  four  instances  already  mentioned  in 
which  the  justices  of  the  peace  of  the  sev- 
eral counties  are  required  to  participate 
in  their  government,  we  find  that  It  is 
provided  in  subsections  11  and  20  of  section 
707  that  thecommlssionersshall  beclothed 
with  authority  to  meet  the  necessary  ex- 
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penses  of  the  several  counties,  or  to  sell 
or  lease  real  estate  belonging  to  the  coun- 
ty, only  with  the  "assent  of  a  majority  ol 
tbe]08ticeeof  the  peace  therein."  Wethinit 
It  1b clear  that  the  purpose  of  the  general 
aseembly,  according  to  the  ordinary  mean- 
ing of  the  language  employed  by  it,  was 
to  require  the  concurrence  of  a  majority 
of  the  whole  number  constituting  a  quo- 
rom,  to  be  expressed  in  the  usual  way  by 
a  majority  of  those  present,  where  the 
jostices  should  ratify  or  express  their  ap- 
proval of  an  order  for  the  levying  of  taxes 
for  county  purposes,  or  provide  for  con- 
structing bridges,  involving  an  expendi- 
ture of  more  than  ^500,  just  as  a  majority 
(under  chapter  28,  §  1,  Rev.  Code)  levied 
the  tax  before  1868. 

Under  the  system  of  county  government 
established  by  the  constitution  of  1S68  the 
several  justices  of  the  peace  were  made 
each  a  judicial  officer  with  a  limited  juris- 
diction, and  those  residing  in  each  town- 
ship were  created  a  body  politic  lor  cer- 
tain purposes;  bat  there  were  no  powers 
exercised  by  all  the  justices  of  a  couuty  as 
a  body,  and  consequently  no  provision  of 
law  recognizing  them  as  an  organization. 
After  the  amendments  had  been  ratified 
the  legislature  of  187&-77  provided  (Code, 
{  717)  that  they  might  organize  at  their 
meetings,  to  be  held  not  oftener  than 
four  times  a  year,  with  the  register  of 
deeds  as  ex  oScio  clerk,  and,  in  the  ab- 
sence of  a  specific  requirement, empowered 
a  majority  constituting  a  quorum  to 
transact  basiuess.  It  seems  probable  that 
the  general  assembly  did  not  propose  orig- 
inally to  recognize  the  justices  in  their 
organized  capacity  except  for  tlie  purpos- 
es mentioned,  and  therefore,  in  intrusting 
them  with  the  supervisory  power  to  rati- 
fy or  annul  the  action  of  the  commission- 
ers in  five  out  of  the  six,  it  was  deemed 
best  to  declare  what  number  should  be 
requisite  for  each  purpose,  though  the 
number  prescribed  might  amount  to  an 
affirmance  of  the  common-law  rule.  It 
most  be  remembered  that,  unless  a  con- 
trary intent  is  apparent  from  the  words 
of  the  statute,  in  each  case  a  majority  of 
'^e  organized  body  Is  to  constitute  a  quo- 
mm  and  express  their  will  in  the  usual 
way.  We  must  also  note  the  fact  that  the 
powers  to  levy  taxes  to  build  costly 
bridges  and  to  erect  hoases  of  correction 
are  exercised  by  the  commissioners,  sub- 
ject to  "the  concurrence  of  a  majority  of 
the  justices  of  the  peace,"  while  the  au- 
thority to  borrow  money  to  meet  the  nec- 
essary county  expenses  and  to  sell  or  lease 
the  real  estate  of  the  county  is  made  to 
depend  upon  the  "assent  of  a  majority  of 
the  justices  of  the  peace  therein. "  The 
language  used  in  these  subsections  is  much 
more  restricted  than  that  employed  in  the 
constltntlon,  art.  7,  §  7.  That  section 
provides  that  "no  county,  city,  town,  or 
other  muQicipal  corporation  shall  con- 
tract any  debt,  pledge  its  faith,  or  loan  its 
credit,  nor  shall  any  tax  be  levied  or  col- 
lected by  any  officers  of  the  same,  except  tor 
the  necessary  expenses  thereof,  unless  by 
a  vote  of  the  majority  of  the  qualified 
voters  therein. "  The  language  of  the  con- 
stitution is  very  widely  different  from 
that  used  in  any  of  the  statutes  defining 
T.138.B.no.9— 18 


the  powers  of  justices  of  the  peace,  to 
which  we  have  referred.  The  constitu- 
tional inhibition  is  intended  to  prevent 
the  creation  of  any  such  debts  as  those 
specified,  not  without  the  assent  or  con- 
currence of  a  majority,  (which  may  be  ex- 
pressed by  an  organization  comprising  a 
majority,)  but  unless  by  a  vote  (actually 
cast)  of  a  majority  of  the  qualified  voters 
therein  (in  the  county)  in  favor  of  creat- 
ing it.  We  think  that  the  words,  "  by  a 
vote  of  a  majority,"  as  an  entirety,  can- 
not be  interpreted  as  equivalent  to  "  with 
the  concurrence,"  or  "with  the  assent,  of 
a  majority,"  which  can  l)e  manifested  just 
as  each  house  of  the  general  assembly  is 
in  the  habit  of  giving  the  assent  of  the 
body  to  a  law  by  a  majority  of  a  quorum. 
Cooley,  Const.  Llm.  marg.  p.  141.  Where 
the  word  "majority"  is  used  in  the  stat- 
ute to  define  a  quorum,  as  in  the  subsec- 
tions cited,  the  concurrence  of  the  majori- 
ty is  ascertained  by  the  universal  rule 
governing  deliberative  bodies.  Judge 
Cooley  says:  "A  simple  majority  of  a 
quorum  is  sufficient,  unless  the  constitu- 
tion establishes  some  otbar  rule;  and 
where,  by  the  constitution,  a  two-thirds 
or  three-fourths  vote  is  made  essential  to 
the  passage  Of  any  particular  class  of  bill, 
two-thirds  or  three-fourths  of  a  quorum 
will  be  understood,  unless  the  terms  em- 
ployed clearly  indicate  that  this  propor- 
tion of  ail  the  members  or  of  all  chose 
elected  is  intended. "  Cooley,  Const.  Llm. 
marg.  p.  141.  The  constitution  of  Michi- 
gan provided  that  no  act  of  incorpora- 
tion should  be  passed  by  the  legislature 
unless  with  tlie  assent  of  at  least  two- 
thirds  of  each  house.  The  supreme  court 
of  that  state  held  that  by  the  phrase  men- 
tioned, two-thirds  of  the  legislative  body, 
comprising  a  majority  of  the  members 
elected  and  qualified,  was  meant.  South- 
worth  V.  Railroad  Co.,  2  Mich.  287.  The 
custom  has  been,  where  the  tramers  of 
constitutions  have  meant  a  majority  of 
the  whole  number,  to  indicate  the  intent 
to  take  the  provision  of  the  organic  law 
out  of  the  general  rule  of  construction  by 
using  the  words  "a  majority  (or  two- 
thirds,  as  the  case  may  be)  of  the  mem- 
bers elected."  Sedg.  St.  &  Const.  Law, 
5.33.  The  constitution  of  North  Carolina 
(article  13,  §  2)  provides  that  no  part  of 
that  instrument  shall  be  altered  "unless  a 
bill  to  alter  the  same  shall  have  been 
agreed  to  by  three-fifths  of  each  house  of 
the  general  assembly."  This  clause  re- 
ceived a  legislative  construction  from  the 
house  of  representatives  when  an  amend- 
ment was  passed  by  the  votes  of  60  out  of 
100  present,  and  out  of  an  aggregate  mem- 
bership of  120.  House  Journal,  530,  707. 
When  a  case  involving  the  construction  of 
a  similar  clause  in  the  constitution  of  Mis- 
souri (Harshman  v.  Bates  Co., 92  O.  S.  569) 
first  came  before  the  supreme  court  of  the 
United  States  for  interpretation,  upon  an 
analysis  of  the  language  ("unless  two- 
thirds  of  the  qualified  voters  of  such  city 
or  town  at  a  regular  or  special  election  t^ 
beheld  therein  shall,  assent  thereto")  ,ir 
was  held  to  require  the  affirmative  votf> 
of  two-thirds  of  ail  of  the  registered  vot 
ers.  and  not  to  mean  two-thirds  of  those 
voting.    In  County  of  Cass  v.  Johnston, 
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96  n.  S.  860,  the  court  overrnled  that  de- 
cision, bat  Mr.  Chief  Justice  Waitk,  deliv- 
ering the  opinion  of  the  cnart,  rested  the 
mling  entirely  npon  the  Idea  that  the 
courts  of  the  United  States  must  be  gov- 
erned by  and  conform  to  the  construction 
given  by  the  supreme  court  of  Missouri  to 
a  similar  statute  enacted  in  pursuance  o( 
the  same  clause  In  the  constitution  of  that 
state.  .Tustlce  Bradley,  In  an  able  dis- 
senting opinion.  Insisted  that  the  clause 
in  question  had  received  no  such  judicial 
interpretation  from  the  court  of  Missouri, 
and  that  it  was  in  fact  analogous  to  an- 
other section  of  the  constitution  of  that 
state,  which  provided  that  no  bill  should 
be  passed  "  unless  by  the  consent  of  a  ma- 
jority of  all  the  members  elected  to  each 
branch  of  the  general  assembly."  In  the 
absence  of  such  a  provision  in'our  own  con- 
stttation  the  majority  of  a  quorum,  under 
the  general  rule,  Is  deemed  sufficient,  and 
without  the  addition  of  the  word  "elect- 
ed." Article  ill,  §2,  was  Interpreted,  as 
we  have  seen,  to  require  the  affirmative 
vote  of  three-fifths  of  the  whole  (being  for 
the  particular  purpose  a  qnomm)  thatact- 
nally  voted.  In  Duke  v.  Brown,  96  N.  C. 
130, 1  S.  E.  Bep.  873,  Chief  Justice  Smith 
adverts  to  the  conflicting  rulings  in  con- 
struing even  such  strong  language  as  that 
used  in  the  constitution  of  Missouri,  and 
determining  whether  a  requirement  that 
a  municipal  debt  could  only  be  incurred 
by  a  vote  of  a  majority  of  the  voters 
should  be  interpreted  to  mean  a  majority 
of  the  qualified  voters  or  a  majority  of 
those  voting.  The  ruling  of  the  court  Is 
made  to  depend,  in  part  at  least,  "  upon 
the  difference  In  the  terms  used"  in  article 
7,  §  7,  of  our  constitution  from  those  em- 
ployed in  statutes  and  clauses  of  constlto* 
tions  that  have  received  judicial  con- 
struction In  other  courts.  This  court  bad 
previously  reached  the  conclusion,  in  a 
case  decided  at  the  same  term,— Souther- 
land  V.  City  of  Ooldsboro,  96  N.  C.  49, 1  S. 
E.  Bep.  760,— that  registered  voters  only 
were  qualified  voters,  and  that  no  county, 
town,  or  other  municipal  corporation 
could  contract  any  debt,  pledge  Its  faith, 
or  loan  Its  credit,  except  for  necessary  ex- 
penses, unless  a  majority  of  the  registered 
vote  of  the  municipality  was  actually 
cast  in  favor  of  creating  the  debt.  Rigs- 
bee  V.  Durham, 98  N.  C.  81,  3  S.  E.  Rep.  749. 
If  the  language  used  In  section  707  (lOj  of 
the  Code  had  been  "  with  the  concurrence 
by  their  votes  of  a  majority  of  the  justices 
of  the  peace  of  the  county  who  have  been 
duly  appointed  and  have  qaaltfled,"lt 
would  have  been  analogous  to  that  u1;>on 
which  the  other  casos  turned,  and  would 
have  necessitated  the  actual  casting  of  an 
affirmative  vote  by  a  majority  of  all  the 
justices  In  the  county  who  have  qualified. 
This  distinction  Is  clearly  drawn  In  the 
authorities  cited,  and  in  many  others 
that  might  be  added,  and  is  fully  sus- 
tained by  "  the  reason  of  the  thing. " 

It  may  lend  some  additional  weight  to 
this  view  of  the  subject  toadd  that  a  care- 
ful review  of  the  statutes  providing  a  sys- 
tem of  county  government  under  the  con- 
stitution adopted  In  1885,  as  collated  in 
the  Revised  Code,  and  a  comparison  of  them 
with  chapter  17  of  the  Code,  will  suggest 


the  idea  to  any  intelligent  mind  that  the 
legislature  of  1876-77  (in  the  exercise  of  the 
power  given  by  the  constitutional  amend- 
ment to  provide  for  the  government  of 
counties)  was  attempting  to  ingraft  some 
features  of  the  old  system  upon  the  new 
by  giving  to  the  justices  of  the  peace,  a. 
majority  being  present  and  constitutinu: 
a  quorum,  just  as  under  the  old  tVKini6, 
tne  power  to  supervise  the  levying  of 
taxes,  the  creation  of  bonded  debts,  the 
sale  of  real  estate  belonging  to  the  coun- 
ty, and  the  creation  of  large  indebtedness 
even  for  the  necessary  expense  of  the  coun- 
ty. The  purposeevidently  was  In  all  these 
cases  to  return  to  anclentlandmarks,  and. 
it  the  language  were  doubtful,  thin  appar- 
ent Intent  might  come  to  our  aid  In  Inter- 
preting it.  But,  following  the  construc- 
tion given  to  the  same  and  similar  phrases 
in  our  courts,  we  find  that  the  leidslatlve 
intent  In  enacting  section  707  (10)  is 'mani- 
fest from  the  terms  of  the  statute.  We  ad- 
here, too,  to  the  ruling  in  Sontherland  v. 
City  of  Ooldsboro,  Duke  v.  Brown,  and 
RIgsbee  v.  Durham,  supra,  all  of  which  are 
distinguishable  from  that  at  bar  In  tha  t  the 
language  employed  in  article  7,  §  7,  of  the 
constitution  is  clearly  susceptible  of  no 
other  Interpretation  than  that  It  Is  essen- 
tial to  the  validity  of  the  IndebtednesB 
that  an  actual  majority  of  all  of  the  regis- 
tered voters  within  the  corporate  limits 
should  cast  their  vote  in  favor  of  creat- 
ing It.  Wherever  the  words  used  are  con- 
strued to  require  the  afllrniattve  support 
of  a  majority  of  all  who  are  qualified  to 
act,  of  course  their  assent  must  be  mani- 
fested, not  by  remaining  at  home,  bnt  by 
actual  participation  in  the  effort  to  carrjr 
the  measure.  The  distinction  between 
this  case  and  those  cases  mentioned  de- 
pends, therefore,  solely  upon  the  construc- 
tion of  the  language  employed.  It  was 
not  the  purpose  of  this  court  in  Duke  ▼. 
Brown,  supra,  to  lay  down  a  general  rule 
subversive  of  the  well-established  princi- 
ple that  a  majority  of  a  body,  in  the 
absence  of  some  words  clearly  showing 
that  a  majority  of  all  persons  qnalifled  to 
act  as  meml)ers  of  it  was  Intended,  is  al- 
ways to  be  Interpreted  to  mean  a  majority 
of  a  quorum,  and  that  a  majority  of  the 
whole  number  authorised  to  participate 
is  in  law  a  quorum,  in  the  absence  of  a 
special  statutory  requirement  to  the  con- 
trary. We  think  that  where  the  phr.<8e 
used  Is  "qualified  voters,"  it  should  be 
construed  just  as  the  courts  have  Inter- 
preted "members-elect."  We  attach  no 
Importance  to  the  paper  signed  by  an  act- 
ual majority  of  the  whole  number  of  jus- 
tices of  the  peace  of  the  county.  The  ac- 
tion contemplated  by  the  law  was  that  of 
the  justices  of  the  peace  In  a  lawfully  con- 
stituted meeting  as  a  body,  as  In  cases 
where  the  validity  of  an  agreement  made 
by  the  governing  officials  of  any  other  cor- 

S oration  is  drawn  in  question.  Dnke  v. 
[arkham,  105  N.  C.  131, 10  H.  E.  Bep.  1017. 
It  was  not  intended  that  the  two  bodies 
— the  board  of  county  commlBsioners  and 
the  justices  of  the  county— should  become 
merged,  and  act  jointly  as  one  assemblage. 
In  all  of  thecases  mentioned  where  the  jus- 
tices of  the  peace  are  clothed  with  the  su- 
pervisory power  over  the  acta  of  the  corn- 
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miBsluners  It  eeems  to  be  contemplated 
by  law  that  the  board  abould  fl rat  exer- 
cise Its  jndgment,  Jnat  aa  If  its  action 
woald  be  final,  but  should  not  give  effect 
to  auch  action  til]  the  justices  of  the  peace, 
either  at  u  regular  meetinic  oratonecalled 
by  the  commissionerM  according  to  law, 
should  ratily  and  approve  the  order  held 
in  abeyance  to  await  their  consideration 
of  Its  merits.  The  law  (Code,  §  717)  names 
tbe  ref^ter  of  deeds  as  the  secretary  of 
these  assemblages,  bat  leaves  tbe  organt- 
satloD  beyond  that  an  open  question.  It 
would  seem  to  be  proper  that  an  an  inde- 
pendent supervisory  body  they  sbonld  ap- 
point their  own  chairman,  and  await  a 
report  from  tbe  board  of  commissioners 
as  to  the  preliminary  action  upon  tbe 
matters  that  are  subject  to  their  approv- 
al. It  is  not  necessary,  taking  the  view 
of  tbe  subject  which  we  have  expressed, 
that  we  should  discnss  or  decide  tbe  ques- 
tion whether,  according  to  the  admitted 
facts,  the  Justices  of  the  peace,  or  tbe 
board  of  commissioners,  or  both,  ratified 
or  sanctioned  the  original  contract  by 
sabsequent  acts  in  such  a  way  as  to 
amoant  to  a  waiver  of  irregalarities.  We 
hold  that  the  contract  was  approved  by 
the  juMtlces  of  the  peace  sitting  as  an  or- 
ganized body  In  the  maimer  required  by 
the  statute,  and  therelore  the  contract 
needed  no  further  recognition  to  impart 
validity  to  it.  The  contract  between  the 
plaintiff  and  th& board  of  commissioners 
Involved  no  agreement  to  appropriate  the 
tax  collected  to  other  purposes  than  tliose 
prescribed  by  law.  Upon  tbe  principle 
Id  certum  est  quod  eertnm  reddl  potest, 
the  cost  of  the  bridge  to  be  paid  by  the 
county  was  to  be  ascertained  by  keeping 
and  rendering  a  careful  account  of  the  ex- 
penditure made  in  constructing  It,  while 
the  size  of  the  installments  was  to  be  de- 
termined by  reference  to  the  amount  of 
tax  levied  ou  the  property  of  the  plaintiff 
in  the  county.  If  the  county  should  pay 
a  sum  of  money  to  the  plaintiff,  and  the 
identical  fund  should  be  used  the  same 
day  to  satisfy  the  claim  of  the  tax  collect- 
or, it  would  not  amount  to  a  misappro- 
priation of  the  tax.  There  is  no  error. 
The  Judgment  of  the  court  below  is  af- 
firmed. 

Mbbrimon,C.  J.,  (concurring  in  tbe  Judg- 
ment.) The  plain,  express  words  of  thestat- 
nte,  (Code,  §  707,  subsec.  10,)  and  as  well 
ItB  obvious  purpose,  exclude  and  forbid 
the  interpretation  that  the  concurrence  of 
a  majority  of  a  simple  quorum  or  of  a  ma- 
jority of  one  of  the  whole  number  of  the 
Justices  of  tbe  peace  of  the  county  shall  be 
safficient  to  make  valid  a  contract  of  the 
board  of  commissioners  of  the  county  for 
the  construction  or  repair  of  a  bridge  or 
bridges  that  cost  exceeding  S500.  The 
words  employed  are,  "with  the  concur- 
rence of  a  majority  of  the  justices  of  the 
peace. "  These  words  are  significant  and 
important.  They  cannot  be  treated  as 
mere  surpiasage  and  meaningless,  as  they 
mast  be  it  a  majority  of  a  majority  of 
one  of  the  whole  number  is  snfnitient,  be- 
cause, if  such  words  had  not  been  em- 
ployed, such  majority  would  have  been 
required  and  saffldent.    In  the  absence  of 


such  words,  and  in  the  absence  of  all  limlt- 
iuR  words,  a  majority  of  a  quorum,  or  a 
majority  of  a  simple  majority,  would  be 
necessary  when  such  concurrence  might  be 
required.  Such  is  tbe  rule  in  all  deliber- 
ative bodies  and  judicial  tribunals.  Then 
what  useful,  effective  purpose  do  the 
words  cited  of  the  statute  serve?  That 
these  words  imply,  and  were  intended  to 
imply,  the  concurrence  of  a  majority  of  the 
whole  number  of  justices  of  the  peace  of 
the  county  further  appears  in  this:  Tbe 
same  statute  (Id.  §  710)  prescribes  that 
the  justices  of  the  peace  "  shall  assemble  at 
the  court-house  of  their  respective  coun- 
ties, and,  a  majority  being  present,  [at  the 
time  designated,]  shall  proceed  to  tbe  elec- 
tion of  not  less  than  three  nor  more  than 
five  persons;  to  be  chosen  from  the  body 
of  the  county,  who  shall  be  styled  the 
'  Board  of  Oommissionera  for  the  Coun- 
ty ,*"  etc.  Here,  In  an  Important  lespect, 
it  Is  plainly  contemplated  that  a  majority 
of  a  bare  majorit.y  may  elect.  Why  were 
the  words  "  a  majority  of  the  justices  of 
the  peace  concurring,"  or  like  pertinent 
words,  omitted  in  this  connection  and 
employed  In  other  important  connections 
in  the  same  statute?  It  is  further  pro- 
vided, in  subsection  14,  that  "the  action 
of  the  board  in  creating  or  altering  town- 
•ihips  shall  not  be  operative  until  ap- 
proved by  tbe  justices  of  the  peace  at  a 
regular  meeting. "  Why  were  these  words, 
"a  majority  of  the  justices  of  the  peace 
concurring,"  etc.,  omitted  in  this  connec- 
tion? Tbe  legislature  was  clearly  ad- 
vertent to  distinctions  and  differences 
made  as  to  the  voice  of  the  justices  of  the 
peace.  It  cannot  reasonably  be  said  that 
It  incautiously  and  carelessly  made  such 
difference  with  no  practical  purpose  In 
view.  The  same  statute  (Id.  §  717)  further 
prescribes  that  "for  the  proper  discharge 
of  their  duties  the  justices  of  the  peace 
shall  meet  annually  with  the  board  of 
commissioners  on  the  first  Monday  in 
June,  unless  they  shall  be  oftener  convened 
by  the  board  of  commissioners,  which  Is 
empowered  to  call  together  the  justices  of 
the  peace  not  oftener  than  once  in  three 
months."  It  is  further  prescribed  (section 
707, subsec.  1 )  that  at  such  annual  meeting 
"the  board  of  commissioners  is  authorized, 
With  the  concurrence  of  a  majority  of  the 
Justices  of  the  peace  sitting  with  them,  to 
levy,  in  like  manner  with  the  state  taxes, 
the  necessary  taxes  for  county  purposes," 
etc.  It  is  further  provided  In  subsection  9 
of  the  same  section  that,  "  with  the  con- 
currence of  a  majority  of  the  justices  of 
the  peace,"  the  commissioners  may  "erect 
and  repair  the  necessary  county  bnildlng:s, 
and  to  raise,  by  taxation,  the  moneys 
therefor,"  etc.  It  Is  further  prescribed,  in 
subsection  II  of  the  same  section,  that  the 
commissioners  shall  have  power  "to  bor- 
row money  for  the  ne«"essary  expenses  of 
the  county,  with  the  assent  of  a  majority 
of  the  justices  of  the  peace  therein,  and  not 
otherwise,  and  to  provide  for  its  pay- 
ment." In  subsection  17  it  Is  provided 
that,  "  with  the  concurrence  of  a  majority 
of  the  justices  of  the  peace,  the  commis- 
sioners may  make  provision  for  the  erec- 
tion in  each  county  of  a  house  of  correc- 
tion. "    It  will  be  hence  observed  that  the 
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"concarrence  of  a  majority  of  the  jDBtices 
of  tbe  peace"  Is  expressly  reqaired  only 
whenever  taxes  are  to  be  leried,  debts  are 
to  be  contracted,  and  obligations  Incurred 
In  and  by  the  coantles.  In  respect  to  oth- 
er matters,  whenever  they  are  to  co-op- 
erate with  the  commiBsioners  it  is  only 
requisite  that  a  majority  of  a  bare  major- 
ity shall  concur.  Thus  It  appears  that  the 
l^slatnre  bad  a  settled  purpose  to  make 
distinctions  and  differences  as  indicated, 
the  object  being  to  secure  tbe  larger  voice 
and  more  reliable  Judgment  of  the  county 
anthoritlea  in  the  very  important  matters 
of  levying  taxes  and  creating  county  obli- 
gations to  pay  money.  It  was  not  in- 
tended that  tbe  county  commissioners  and 
a  simple  majority  of  a  bare  majority  of 
the  Justices  of  the  peace  should  exercise 
such  authority.  Such  legislation  was  cau- 
tious and  wise,  and  deemed  a  proper  re- 
straint upon  the  wild  and  reckless  spirit 
of  the  times  manifested  in  the  creation  of 
public  debts.  It  is  very  apparent  that  the 
legislature  bad  in  view  and  followed  np 
tlie  spirit  and  purpose  of  the  constitution 
as  expressed  in  article  7,  §  7,  which  pro- 
vides that  "no  countj',  city,  town,  or  oth- 
er municipal  corporation  shall  contract 
any  debt,  pledge  Its  faith,  or  loan  Its 
credit,  nor  shall  any  tax  be  levied  or  col- 
lected by  any  officers  of  the  same,  except 
for  the  necessary  expenses  thereof,  unless 
by  a  vote  of  the  majority  of  the  qualified 
voters  therein."  The  statutory  provis- 
ions above  referred  to,  requiring  the  con- 
currence or  assent  ot  a  majority  of  the 
justices  of  the  peace,  simply  in  e&ect  ex- 
tended this  wholesome  provision  of  the 
constitution  to  the  levying  of  taxes  and 
the  creation  of  debts  for  the  "necessary 
expenses"  of  counties.  This  purpose  is 
obvious,  and  hence  the  words  of  the  stat- 
ute, "the  concurrence  of  a  majority  of  the 
Justices  of  the  peace,"  should  receive  the 
same  interpretation  as  the  substantially 
similar  words, "  by  a  vote  of  the  majority  of 
the  qualified  voters  thpreln. "  of  the  consti- 
tutional pro  vision  Just  cited.  Thelanguage 
of  tbe  two  phraseologies  is  in  effect  the 
same,  except  as  to  tbe  difference  in  their 
application.  In  tbe  one  the  language 
material  here  is  "the  majority  of  the  quail- 
fled  voters ; "  in  the  other  it  Is  the  "  ma- 
jority of  the  Justices  of  the  peace. "  Can 
tbe  reasonable  mind  see  substantial  differ- 
ence? The  clause  of  the  constitution  just 
recited  bas  been  interpreted  by  this  court 
in  numerous  cases,  and  it  is  firmly  settled 
that  the  "  majority  of  the  qualified  voters" 
required  by  it  is  a  majority  of  all  the  quali- 
fied voters  of  the  county,  city,  town,  or 
other  municipal  corporation.  iSouther- 
land  V.  aty  of  Goldsboro,  96  N.  C.  49, 1  S. 
E.  Rep.  760;  Duke  v.  Brown,  96  N.  C.  127, 1 
8.  E.  Rep.  873;  McDowell  v.  Construction 
Co.,  96  N.  C.  514,  2  S.  E.  Rep.  351;  Wood  v. 
Town  of  Oxford,  97  N.  C.  227,  2  S.  E.  Rep. 
658;  Rigsbee  v.  Durham,  98  N.  C.  81,  3  S. 
B.  Rep.  749,  and  99  N.  C.  841,  6  S.  E.  Rep. 
64;  and  there  are  other  cases  to  tbe  same 
effect.  As  the  words  of  tbe  constitution 
under  consideration  and  the  like  words  of 
the  statute  to  be  Interpreted  are  substan- 
tially the  same,  and  are  used  for  and  in- 
tended to  serve  and  subserve  tbe  same 
purpose,  is  it  not  reasonable.  Just,  and 


necessary  that  they  must  and  shall  receive 
tbe  like  interpretation  ?  It  is  very  difficult 
to  see  huw  any  other  conclusion  can  be 
reached.  Hence  the  words  to  be  Inter- 
preted of  the  statute,  "with  the  concur- 
rence of  a  majority  of  tbe  Justices  of  the 
peace,"  imply  a  majority  of  all  the  Jus- 
tices of  the  peace  of  the  county. 

I  nevertheless  concur  in  the  Judgment  of 
affirmance,  because  it  was  clearly  within 
the  power  of  the  county  commissioners  to 
contract  for  the  construction  of  tbe  bridge 
mentioned  if  it  should  cost  no  more  than 
$500;  and  theymlghtcontractforthesame 
for  a  greater  sum  than  that  mentioned, 
"with  the  concurrence  of  a  majority  of 
tbe  Justices  of  the  peace"  of  tbe  county. 
Tbe  several  statutory  provisions  perti- 
nent, (Code,  §  707,  subsec.  10;  Id.  §§  2014, 
2035;  Acts  1887,  c.  .S70,)  fairly  interpreted, 
imply  that  the  county  commissioners  or- 
dinarily contract  on  the  part  of  tbe  coun- 
ty for  the  construction  and  repair  of 
bridges ;  and.  if  tbe  construction  or  repairs 
shall  cost  exceeding  f  500,  they  must  do  so 
subject  to  the  concurrence  of  a  majority  of 
the  justicesof  the  peace.  It  is  not  essential 
that  such  contract  shall  be  made  at  a 
joint  meeting  of  the  county  commission- 
ers and  the  Justices  of  the  peace;  the 
party  with  whom  they  contract  being 
present,  it  will  be  sufficient  if  such  com- 
missioners contract  Inchoately  with  such 
party  at  one  time,  the  contract  to  be  aft- 
erwards concurred  In  by.  the  Justices  of 
the  peace  at  a  joint  meeting  of  themselves 
and  the  commissioners.  Until  such  con- 
currence the  contract  would  not  be  com- 
plete and  binding:  it  would  remain  ia 
Oert,  open  for  the  concurrence  or  non-con- 
currence of  tbe  Justices  of  the  peace.  It 
would  be  very  cumbersome  and  inconven- 
ient for  the  contracting  parties  in  sucb 
case  to  assem  ble  together  at  a  time  and 
place  prescribed  by  law  and  agree  upon 
the  terms  and  details  of  the  contract.  It 
Is  not  contemplated  that  they  shall,  but 
it  Is  intended  that  the  county  commission- 
ers and  tbe  party  contracted  with  may 
make  the  contract,  subject  to  the  simple 
concurrence  of  the  Justices  of  the  p^ace. 
This  is  reasonable  and  practicable,  and 
the  statute  so  contemplates.  If  the  party 
contracting  to  construct  or  repair  tbe 
bridge  should  venture  to  construct  or  re- 
pair the  same  before  such  concurrence,  he 
would  do  so  at  the  hazard  o(  his  rights 
that  might  arise  under  the  contract. 
Hence  the  contract  in  question  between 
the  defendants  and  the  plaintiff  was  not 
void  at  the  time  the  Justices  of  the  peace 
concurred  in  the  same  (if  they  did;)  it 
was  until  that  time  simply  inchoate,  and 
they  might  concur  or  r^use  to  concur 
with  the  defendants,  and,  concurring  with 
them,  render  it  complete  and  eSectnal. 
Hence,  also,  the  argument  for  the  defend- 
ants that  the  contract  was  absolutely 
void,  and  therefore  could  not  be  concurred 
in,  is  without  force. 

We  are  also  of  opinion  that  the  Justices 
of  the  peace  did  concur  in  tbe  contract  In 
question.  After  the  bridge  was  construct- 
ed, and  after  it  was  accepted  by  thn  de- 
fendants, they  paid  tbe  first  installment 
of  tbe  price  agreed  to  be  paid  for  it.  K^- 
ularly,  under  and  in  pursuance  of  the  atat- 
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ate.  (Code.  {  707,  anbaee.  1,)  a  majority  of 
the  JuBticee  of  the  peace  elttlog  with  the  de- 
fendants mast  have  concanid  in  levying 
taxes  to  pay  sach  Installment  paid,  and 
thus  they  informally  but  in  effect  cun- 
cnrred  in  the  cnntruct  for  the  construction 
of  the  bridge.  In  the  absence  of  allegation 
and  evidence  to  the  contrary,  it  must  be 
taken  that  they  did.  A  regular  formal 
concnrrence  wonld  be  better  and  more 
satisfactory,  bat  a  concurrence  In  such 
Joint  meeting  appearing  by  presumption 
and  reasonable  Implication  is  sufficient,  if 
nothing  to  the  contrary  appears.  It  Is 
not  to  be  preauraud  that  the  justices  of  the 
peace  at  their  regular  joint  meeting  with 
the  defendants  on  the  first  Monday  in 
•June,  1888,  for  the  purpose  of  levying  taxes 
for  county  purposes,  incloding  bridges, 
were  ignorant  of  the  bridge  in  question, 
and  the  county  debt  created  on  account 
of  it,  to  pay  part  of  which  they  presamed- 
ly  made  provision.  On  the  contrary,  the 
presnmption  is  that  they  knew  of  it,  and 
cuDcnrred  in  the  contract  under  which  it 
arose,  and  hence  concurred  in  the  tax* 
levy  to  pay  part  of  It,  and  that  after- 
wards the  defendants,  in  the  orderly 
course  of  their  duties,  paid  that  part; 
otherwise  they  would  not  have  made  such 
payment.  Such  presumption  arose  from 
the  record  ot  the  procedure  and  pertinent 
action  ot  the  justices  of  the  peace  in  the 
Joint  meeting  of  themselves  and  the  de- 
fendants. It  bad  and  has  permanency, 
and  continues  until  in  some  proper  way 
the  contrary  shall  be  made  to  appear. 
Tbe  debt  could  not  be  properly  and  law- 
folly  provided  fur  or  cald  without  such 
concurrence.  The  presumption,  further, 
is  that  such  concurrence  was  by  a  majori- 
ty of  tbe  justices  of  the  peace,  because  the 
statute  (Code  §  707,8nbeec.  1)  requires  that 
such  majority  shall  concur  in  the  tax-levy. 

Clahk,  J.  I  concur  with  the  chief  jus- 
tice that  a  vote  of  a  majority  of  all  the 
Jnstlcea  of  the  county  Is  requisite,  and  that 
tbe  vote  of  a  majority  of  a  quorum  is  not 
safficlent. 


(87  Gk.  lO) 

Atlanta  &  F.  R.  Co.  v.  Kimbkrlt. 
{Supreme  Court  of  Qeorgia.    April  24, 1891.) 

HUIBAHOa— I]n>BPBNI>BirT  CONTSAOTOB — BvlDBNOB. 

1.  A  railroad  company  which  has  employed 
an  independent  contractor  to  construct  its  road  is 
not  liable  for  the  damages  resulting  from  a  nai- 
sanoa  created  by  such  contractor,  consisting  of  a 
pond  on  plaintlfi's  land,  the  result  of  failure  to 
drain  through  aa  embankment,  and  the  accumula- 
tion therein  of  fllth  from  tbe  camp  of  the  con- 
tractor's workmen;  the  nuisance  not  being  one 
necessarily  incident  to  the  construction  of  the 
road,  and  the  railroad  company  having  retained 
no  control  over  the  manner  of  constructing  it. 

2.  Where  possession  of  the  road  was  not  yet 
delivered  to  the  railroad  company  at  tbe  time  of 
the  injuries  complained  of,  there  is  no  such  rati- 
fication of  the  contractor's  acts  as  will  render  It 
liable  therefor. 

8.  PlainUff  testified  that  the  malaria  of  which 
be  oomplalned  resulted  from  four  causes,  viz. : 
An  embankment  of  loose  eartb,  a  dam,  a  horse 
lot,  and  a  hog  lot,— all  maintained  by  the  con- 
tractor near  his  house.  There  being  no  allegation 
in  the  petition  as  to  the  horse  and  hog  lots,  tbey 
were  stricken  from  his  testimony.  Held,  that  it 
was  error  to  admit  the  answer  as  changed,  since 


it  made  the  Injury  dependent  upon  two  causes 
only,  while  plainllit  assigned  four. 

Error  from  superior  court,  Gayton 
county;  B.  H.  Clarke,  Judge. 

J.  Carroll  Payne  and  N.  J.  &  T.  A.  Ham- 
mond, for  plaintiff  in  error.  J.  C.  Reed 
and  Dorsey,  Brewater  &  Howell,  for  de- 
fendant in  error. 

8IMMON8,  J.  Kimberlysued  the  railroad 
company  for  damages,  and  alleged  in  his 
declaration  "  that  while  tbe  company  was 
constructing  its  road  it  made  a  deep  cut, 
and  piled  tbe  fresh  earth  therefrom  near 
his  dwelling-house,  and  dammed  up  a 
small  stream,  and  ponded  tbe  water 
therefrom  near  the  house ;  and  that  It  also 
stationed  near  the  house  a  camp  of  con- 
victs, whom  it  was  using  in  said  construc- 
tion, and  permitted  the  fllth  accumulating 
in  the  sinks  of  this  camp  and  otherwise 
therein  from  the  convicts  to  flow  from  tbe 
camp,  and  be  deposited  a  fe'w  yards  from 
tbe  boose,  by  reason  of  which  tbe  air  iu 
and  around  the  bouse  became  infected 
with  noxious  scents,  malaria,  and  other 
substances  injurious  to  health,  whereby 
plaintiff  and  his  wife  both  became  sick, 
and  endurpd  great  pain  and  suffering,  and 
were  unable  to  attend  to  their  daily  du- 
ties," etc.  The  defense  ot  the  railroad 
company  was  that  it  did  not  do  the  acts 
complained  of  in  tbe  declaration;  that,  if 
they  were  done  at  all,  they  were  done  by 
the  Chattahoochee  Brick  Company,  an  in- 
dependent contractor,  which  it  had  em- 
ployed to  build  the  railroad  from  Atlanta 
to  Senoia.  On  tbe  trial  of  tbe  case  the 
jury  found  a  verdict  tor  the  plaintiff,  and 
the  defendant  made  a  motion  for  a  new 
trial  on  the  various  grounds  set  out  there- 
in, which  was  overruled,  and  it  excepted. 

T^e  main  question  argued  before  uswas 
wbether  under  tbe  facts  of  this  case  the 
railroad  company  was  liable  for  the  dam- 
ages sustained  by  Klmberiy.  Tbe  general 
rule  of  law  upon  this  subject  is:  Where 
an  individual  or  corporation  contracts 
with  another  Individual  or  corporation 
exercising  an  independent  employment  for 
the  latter  to  do  a  work  not  In  Itself  unlawful 
or  attended  with  danger  to  others,  such 
work  to  be  done  according  to  the  con- 
tractor's own  methods,  and  not  subject 
to  the  employer's  control  or  orders  except 
as  to  the  results  to  be  obtained,  the  em- 
ployer is  not  liable  for  the  wrongful  or 
negligent  acts  ot  the  contractor  or  of  the 
contractor's  eervants.  Code,  6  2962;  Har- 
rison V.  Riser,  79  Ga.  588,  4  S.  E.  Rep.  820. 
And  see  the  following  text-books  and 
cases  therein  cited:  1  Lawson,  Bights, 
Rem.  &  Pr.  §  295;  2  Thomp.  Neg.  899  et 
seq.;  Id.  909-913;  2  Wood,  By.  Law,  §  284. 
Also,  1  Add.  Torts,  802;  Cooley,  Torts, 
644;  Bish.  Non-Cont.  Law,  §  006;  Pierce, 
R.  R.  286-291;  1  Rorer.  R.  R.  468-470; 
Whit.  Smith,  Neg.  171  et  seq.;  Wood, 
Nuis.  77,  p.  81 ;  Dicey,  Parties,  (2d  Amer. 
Ed.)  468  et  seq.  See  especially  the  follow- 
ing cases:  Peachey  v. Rowland, 22  Law  J. 
C.  P.  81,  13  C.  B.  182;  Cuff  v.  Railroad  Co., 
35  N.  J.  Law,  17;  Clark  v.  Railroad.  89 
Mo.  202;  McCafferty  v.  Railroad  Co.,  «1  N. 
Y.  178;  Hughes  v.  Railway  Co.,  16  Amer. 
&Eng.  R.Cas.lOO;  Hilllard  v.  Richardson, 
8  Gray,  849;  Eaton  v.  Railway  Co.,  69  Me. 
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630;  Ranway  Co.  t.  Farver,  111  Ind.  195. 
12  N.  B.  Bep.  396;  Railway  Co.  v.  Fltrslm- 
mona,  18  Kan.  84;  Fainter  7.  Pittsbureh, 
46  Pa.  St.  220. 

To  the  general  rule  there  are  several  ex- 
ceptions: (1)  Where  the  work  is  wrong- 
ful In  itself,  or,  if  done  in  the  ordinary 
manner,  would  result  in  a  nuisance,  the 
employer  will  be  liable  for  injury  result- 
ing to  third  persons,  although  the  work 
is  done  by  an  Independent  contractor. 
This  is  apon  the  principle  that  if  one  con- 
tracts with  another  to  commit  a  nuisance, 
be  is  a  co-trespasser  by  reanon  of  his  di- 
recting or  participating  in  the  work;  in 
other  words,  the  rule  is  that,  "If  the  act 
or  neglect  which  produces  the  injury  is 
purely  collateral  to  the  work  contracted 
to  be  done,  and  entirely  the  result  of  the 
wrongful  acts  of  the  contractor  and  his 
workman,  the  proprietor  is  not  liable; 
but  if  the  injnry  directly  results  from  the 
work  which  the  contractor  engaged  and 
was  authorised  to  do,  he  is  equally  liable 
with  the  contractor. "  2  ThOmp.  Neg.  90;i. 
See,  also,  authorities  cited  sapra.  (2)  If, 
according  to  previous  knowledge  and  ex- 
perience, the  work  to  be  done  is  in  its 
nntnre  dangerous  to  others,  however 
carefnlly  performed,  the  employer  will  be 
liable,  and  not  the  contractor,  because, 
it  is  said,  It  is  incumbent  on  him  to  fore- 
see such  danger,  and  take  precautions 
against  it ;  and  this  is  the  principle  upon 
which  the  cases  of  Bower  v.  Peate,  1  Q.  B. 
Dir.  821;  Tarry  v.  Ashton,  Id.  814;  and 
Pickard  v.  Smith,  10  C.  B.  (N.  S.)  470,— re- 
lied on  by  the  defendant  in  error,  were  de- 
cided. Andin  tbisexceptionisincludedthe 
principle  that  where  the  injury  is  caused  by 
defective  construction  which  was  inherent 
in  the  original  plan  of  the  employer,  the 
latter  is  liable.  See  authorities  cited  sn- 
pra.  Also  Bobbins  v.  Chicago,  4  Wall.  657 ; 
Boswell  V.  Laird,  8  Cal.  460;  Lancaster  v. 
Insurance  Co.,  92  Mo.  460,  6  S.  W.  Bep.  23. 
For  instance,  if  any  person  employs  an- 
other to  erect  a  building,  and  the  plan  of 
the  building  is  defective,  the  walls  being 
too  thin  and  weak,  and  the  building  while 
,  in  process  of  erection  falls,  and  causes  in- 
]ary  to  a  third  person,  the  employer,  and 
not  the  contractor.  Is  liable.  Or.  if  a  con- 
tractor is  employed  to  build  a  sewer,  and 
the  employer  agrees  to  furnish  the  ma- 
terials, and  the  sewer-pIpe  furnished  by 
the  employer  Is  too  small,  and  damage  is 
sustained  by  reason  thereof,  the  employer 
is  liable.  (3)  The  next  exception  is  where 
the  wrongful  act  is  the  violation  of  a  duty 
imposed  by  express  contract  upon  the  em- 
ployer ;  for  whore  a  person  contracts  to 
do  a  certain  thing  he  cannot  evade  liabili- 
ty by  employing  another  to  do  that  which 
he  has  agreed  to  perform.  For  instance, 
where  a  company  undertook  to  lay  water- 
pipes  in  a  city, agreeing  with  the  city  that 
it  would  "protect  all  persons  againbt 
damages  by  reason  of  excavations  made 
by  them  in  laying  pipes,  and  to  be  responsi- 
ble for  all  damages  which  might  occur 
by  reason  of  the  neglect  of  their  L-mpIoyes 
in  the  premises,"  and  the  company  lot  out 
the  work  to  a  contractor,  who  used  a 
steam-drill  in  such  a  manner  as  to  frighten 
a  traveler's  horse  and  injure  the  traveler, 
It  was  held  by  the  supreme  court  of  the 


United  States  that  the  company  was  lia- 
ble. Water  Co.  v.  Ware,  16  Wall.  566.  (4) 
The  next  exception  is  where  a  duty  is  im- 
posed bystatute.  The  person  upon  whom 
a  statutory  obligation  is  imposed  is  lia- 
ble for  any  injury  that  arises  to  otbera 
from  Its  nun-performance  or  in  consequence 
of  its  having  been  negligently  performed, 
either  by  himself  or  by  a  contractor  em- 
ployed by  him.  Thus,  where  the  statute 
imposed  upon  a  railroad  company,  as  a 
duty  to  the  proprietors  of  inclosures- 
through  which  the  road  passed,  the  obli- 
gation of  placing  stock-guards,  and  pre- 
serving or  supplying  fences,  on  the  right 
of  way,  and  protecting  the  inclosure  from 
injury,  in  the  construction  of  its  road,  the 
company  was  held  liable  for  the  failure  to 
perform  such  duty,  though  resulting  from 
the  negligence  of  a  contractor.  Railroad 
Co.  ▼.  Meador,  50  Tex.  77.  And  it  was  ap- 
on this  principle  that  the  cases  of  Wilson 
V.  White.  71  Ga.  506;  Gray  v.  Pnllen.  5 
Best  &  S.  970;  Hole  v.  Railroad  Co.,  e 
Hurl.  &  N.  488:  and  Railroad  Co.  v.  Mc- 
Carthy, 20  III.  388,— relied  upon  by  counsel 
for  the  defendant  in  error,  were  decided. 
And  the  case  of  Hinde  v.  Navigaticm  Co., 
15  111.  72,  also  relit-d  upon  for  the  defend- 
ant in  error,  falls  under  the  same  principle. 
In  that  case  the  charter  imposed  upon  the 
company  the  duty  of  paying  for  all  ma- 
terial taken  for  the  use  of  its  work,  and 
expressly  gave  a  remedy  against  the  com- 
pany; and  it  was  held  that  the  company 
could  not  by  delegating  its  work  to  a  con- 
tractor escape  liability  for  material  taken 
by  him  for  the  work ;  especially  as  he  was 
working  under  the  immediate  supervision 
and  direction  of  the  engineer  of  the  com- 
pany. (5)  The  employer  may  also  make 
himself  liable  "  by  retaining  the  right  to 
direct  and  control  the  time  and  manner  of 
executing  the  work,  or  by  interfering  with 
the  contractor  and  assuming  control  of 
the  work,  or  some  part  of  it,  so  that  the 
relation  of  master  and  servant  arises,  or 
so  thut  an  injury  ensues  which  Is  trace- 
able to  his  interference.  But  merely  tak- 
ing steps  to  see  that  the  contractor  car- 
ries out  his  agreement,  as  having  the 
work  supervised  by  an  architect  or  super- 
intendent, does  not  make  the  employer 
liable;  nor  does  reserving  the  right  to  dis- 
miss Incompetent  workmen."  1  Lawson, 
Rights,  Rem.  &  Pr.  299;  Harrison  v.  Ri- 
ser, supra.  (6)  The  employer  may  also 
be  held  liable  upon  the  ground  that  he 
has  ratified  or  adopted  the  unanthorlzed 
wrong  of  the  independentcontractor.  See 
Harrison  v.  Klser,  supra;  2Tbomp.  Neg. 
903.  915. 

Applying  the  foregoing  principles  ta 
the  facts  of  this  case,  we  find  that  the 
railroad  company  made  a  contract  with 
the  (Chattahoochee  Brick  Company,  where- 
by the  latter  agreed  to  build  the  form- 
er's road  from  Atlanta  to  Seuoia,  ac- 
cording to  certain  specifications:  and 
the  railroad  company  did  not  retain  any 
control  over  the  contractor  as  to  the 
method  or  manner  of  doing  the  work. 
The  construction  company  was  to  fur- 
nish the  labor  and  all  the  materials.  In- 
cluding the  pipes  with  which  the  sewera 
or  culverts  were  to  be  built.  All  the  con- 
trol reserved  by  the  road  was  that  its  su- 
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perlntendent  was  to  see  that  the  road 
was  built  according  to  the  contract. 
There  la  no  Indication  In  the  record  outside 
of  some  loose  and  illegal  declarations  of 
third  parties,  the  admission  of  which  as 
evidence  we  will  speak  of  presently,  tend- 
ing to  show  that  the  railroad  company 
had  any  authority,  power,  or  control 
over  the  construction,  as  to  the  manner 
or  means  of  doing  the  work.  This  being 
true,  the  railroad  company,  under  the  gen- 
eral role  above  announced.  Is  not  liable 
for  the  negligent  acts  done  by  the  con- 
tractor. It  was  argued  by  the  able  coun- 
ael  for  the  d^endant  in  error  that  the 
building  of  a  railroad  necessarily  results  In 
a  nnls&oce,  unless  certain  precautions  are 
taken  to  prevent  It;  that  the  low  places 
by  which  the  surrounding  lands  are 
drained  and  from  which  the  water  is  car- 
ried oft  must  be  filled  up,  and,  unless  cer- 
tain precautions  an*  taken  to  provide  an 
escape  for  the  water,  a  nuisance  necessa- 
rily results;  and  that  the  railroad  com- 
pany cannot  escape  liability  by  having 
the  work  done  by  an  independent  con- 
tractor. If  the  premises  of  counsel  are 
true,  the  conclusion  mifsbt  also  be  true; 
bat  if  a  railroad  is  built  properly  we  do 
not  think  any  nuisance  will  result  from 
the  building.  The  company,  under  Its 
charter,  bad  authority  of  law  to  do  thi^ 
work ;  and  when  It  contracted  with  the 
construction  company  It  was  of  course 
Implied  that  the  latter  would  do  the  work 
in  a  proper  and  lawful  manner.  "A  per- 
son employing  another  to  do  a  lawful  act 
is  presumed,  in  the  absence  of  evidence 
to  the  contrary,  to  have  employed  him 
to  do  it  In  a  lawful  and  reasonable  man- 
ner; and  therefore,  unless  the  parties 
stand  In  the  relation  of  master  and  serv- 
ant, the  employer  is  not  responsible  for 
damages  occasioned  by  the  negligent 
mode  In  which  the  work  iadone. "  1  Biedf. 
R.  R.  (6th  Ed.)  642.  Moreover,  the  evi- 
dence shows  that  in  the  very  place  where 
this  nnisance  is  said  to  have  occurred  the 
railroad  company  had  provided  means 
which,  if  used,  would  have  prevented  the 
nuisance.  The  superintendent  directed 
that  a  waste-way  should  be  placed  there, 
bat  the  contractor  put  in  a  pipe,  which 
the  defendant  claima  was  one  of  the 
caused  of  the  nuisance,  (1)  by  being  too 
■mall  to  carry  off  the  water  in  proper 
time,  and  (2)  because  it  was  not  put  upon 
the  bed  of  the  stream,  but  several  inches 
above  the  bed.  thereby  causing  the  water 
to  pond  near  the  pltUntifr's  house.  Nor 
would  the  other  things  which  itis  claimed 
caused  the  nnisance,  to-wit,  the  throwing 
np  of  the  fresh  dirt,  the  convict  camp, 
and  the  bog  and  horse  lots,  render  the 
railroad  company  liable.  It  had  lawful 
antbority  for  excavating  the  bills  and  fill- 
ing the  bottoms  In  order  to  make  its 
road-bed;  and  the  placing  of  the  convict- 
camp  and  the  hog  and  horse  lots  near  the 
plaintiff's  bouse  was  the  act  of  the  con- 
struction company,  over  which,  it  appears 
from  the  record,  the  railroad  company 
bad  no  power  or  control.  So  it  will  bo 
Men  that  the  work  ccmmitted  to  the  cun- 
atroetlon  company  was  not  wrongful  per 
ae,  nor  did  it  necessarily  result  in  a  nui- 
sance; and  therefore  dues  not  fall  with- 


in the  first  exception  to  the  general  rule. 

Nor  Is  there  any  legal  evidence  to  show 
that  It  would  fall  within  the  second  excep- 
tion. It  is  claimed  that  the  pond  of  water 
was  caused  by  the  sewer  pipes  being  too 
small  to  carry  it  off,  but  there  is  no  evi- 
dence that  the  railroad  company  directed 
that  this  particular  size  of  pipe  should  be 
placed  at  that  point.  It  is  true  there  are 
some  declarations  of  Hammond  and  En- 
glish to  the  effect  that  the  superintendent 
ordered  it  to  be  put  there,  but  these  declara-' 
tlons  were  illegal,  and  should  have  been 
excluded.  If  It  should  be  shown  upon  the 
next  trial  that  this  particular  size  of  pipe 
was  placed  at  that  point  by  direction  of 
the  company,  or  if  the  specifications  in 
the  contract  rnquired  it  to  be  placed 
there, and  It  should  be  farther  shown  that 
this  part  of  the  plan  was  Inherently  de- 
fective, and  that  it  caused  this  nuisance, 
and  the  plaintiff  sustained  injury  thereby, 
the  railroad  company  would  be  liable. 
But  if  the  railroad  company  did  not  di- 
rect this  particular  slxe  of  pipe  to  be 
placed  at  that  point,  or  its  plans  and 
specifications  did  not  require  It,  and  it  was 
put  there  by  the  contractor  according  to 
his  own  Judgment,  and  negligentl.v  placed 
above  the  bed  of  the  stream,  then  the  rail- 
road company  would  not  be  liable,  al- 
though it  may  have  bad  notice  from  the 
plaintiff  that  In  his  opinion  the  pipe  was 
too  small.  If  the  railroad  company  had 
no  control  over  the  contractor  as  to  the 
manner  in  which  he  should  baild  the  sew- 
er or  put  in  the  pipe,  any  notice  which  the 
plaintiff  might  give  its  officers  would  not 
make  it  liable.  The  contractor  being  in 
an  independent  employment,  whatever  he 
does  outside  of  or  beyond  his  contract  Is 
a  collateral  act  for  which  the  employer 
is  not  liable.  He  is  not  the  servant  or 
agent  of  the  employer,  and  the  employer 
cannot  be  held  liable  for  any  acts  of  negli- 
gence committed  or  omitted  by  him  out- 
side of  his  contract.  Where  the  work  he 
is  engaged  to  do  is  lawful,  the  law  pre- 
sumes that  he  will  do  it  In  a  lawful  man- 
ner; and  if  he  does  it  illegally  he  is  liable 
and  not  the  employer. 

Nor  do  the  facts  of  the  case  bring  It 
within  the  third .  or  the  fourth  exceptdons. 
There  was  no  duty  Imposed  upon  the  rail- 
road company,  either  by  contract  or  by 
statute,  to  do  this  particular  work,  or  to 
do  It  in  a  particular  way.  Its  charter 
does  not  impose  upon  it  the  duty  of  build- 
ing the  road,  and  does  not  specify  the 
manner  in  which  it  shall  be  built;  nor  is 
any  liability  Imposed  upon  it  for  acts  of 
the  kind  complained  of  in  this  case.  The 
aathoritles  all  bold  that  a  railroad  com- 
pany has  the  right  to  make  a  contract 
with  other  parties  for  the  construction  of 
its  road,  and  it  Is  held  that  a  contract  of 
this  character  is  not  such  a  delegation  of. 
its  chartered  rights  as  to  render  the  com- 
pany liable  for  unaatborised  wrongs  com- 
mitted by  the  contractor  or  his  servants 
while  engaged  In  the  work.  "The  princi- 
ple that  a  railroad  company  cannot  dele- 
gate to  an  employe  its  chartered  rights 
and  privileges,  so  as  to  exempt  it  from 
liability,  does  not  extend  to  the  ase  of  the 
ordinary  ways  and  means  for  the  con- 
struction of  the  road,  but  to  the  use  ol 
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encb  extraordinary  powers  only  as  the 
company  itself  coald  not  exercise  withoat 
having  first  compiled  with  the  conditions 
otthelegislatlregrantof authority.  Thus, 
after  having  Brst  procured  the  right  of 
way,  the  company  can  delegate  to  anoth- 
er lawful  authorltytoenterupon  the  same 
and  make  its  road-bed  and  perform  other 
proper  acts  of  construction;  but  it  can- 
not delegate  such  lawful  authority  with- 
out  havingfirst  secured  the  right  of  way 
'by  donation,  purchase,  or  the  exercise  of 
the  right  of  eminent  domain."  Cunning- 
ham v.  Railroad  Co.,  51  Tex.  518.  See 
Pierce,  R.  R.  290. 

As  we  have  already  seen,  the  case  does 
not  come  within  the  fifth  exception,  for 
there  is  no  legal  evidence  that  the  railroad 
company  bad  any  control  over  the  con- 
struction, as  to  the  manner  or  means  of 
doing  the  work.  Nor  does  It  come  within 
the  next  exception,  for  the  facts  do  not 
show  any  ratification  of  the  wrongful  acts 
of  the  contractor.  It  is  not  shown  when 
the  company  accepted  the  road  from  the 
contractor.  The  evidence  does  show  that 
the  work  near  the  plaintiff's  house  was 
done  either  in  March,  April,  or  May,  and 
that  about  the  1st  of  June  the  plaintiff  and 
his  wife  became  sick.  But  under  the  con- 
tract the  road  was  not  to  be  turned  over 
to  the  company  until  several  months  after 
this.  The  company  not  being  in  posses- 
sion of  the  road  at  the  time  the  plaintiff 
received  the  injury  from  the  nuisance,  and 
there  being  no  evidence  to  show  that  It 
knew  there  was  a  nuisance,  it  cannot  be 
said  that  the  company  ratified  any  act  of 
its  contractor  which  created  a  nuisance. 

It  only  remains  for  us  to  say  that  we 
think  the  court  should  have  excluded  the 
whole  answer  to  the  interrogatory  set 
out  in  the  fourth  ground  of  the  motion  tor 
a  new  trial,  and  that  the  error  was  not 
cnred  by  the  agreement  of  the  defendant's 
counsel  that  the  whole  might  be  read,  aft- 
er the  court  had  decided  that  only  a  part 
of  it  could  be  read.  In  his  answer  the 
witness  assigned  four  causes,  which,  in  his 
opinion,  produced  the  malaria:  The  em- 
bankment of  loose  earth,  the  horse  lot, 
and  the  hog  lot,  and  the  dam.  This  an- 
swer was  objected  to  because  there  was 
no  allegation  in  the  petition  that  the  horse 
lot  and  hog  lot  produced  the  malaria. 
The  court  therefore  ruled  that  these  two 
reasons  should  be  stricken,  and  the  re- 
mainder of  the  answer  read.  The  effect  ot 
this  ruling  was  to  makethe  witness  testify 
that  the  loose  earth  and  the  dam  alone 
produced  the  malaria,  when  the  answer 
showed  that  in  his  opinion  it  was  pro- 
duced by  these  and  the  horse  and  hog  lots. 
We  do  not  think  the  answer  ot  the  wit- 
ness ought  to  have  been  cut  up  In  this 
manner.  By  so  doing  he  was  made  to  tes- 
tify what  he'did  notlntendto.  The  plain- 
tiff should  either  have  amended  his  decla- 
ration to  meet  the  proof,  or  the  whole  an- 
swer should  have  been  excluded.  Nor  do 
we  think  the  defendant  waived  this  error 
by  consenting,  after  the  above  ruling,  that 
the  whole  should  be  read.  The  ruling  of 
the  court  striking  oat  two  of  the  Causes 
of  malaria  and  leaving  In  two  placed  the 
defendant  in  a  worse  position  than  that 
Id  which  it  would  have  been  if  the  whole 


answer  had  remained.  The  court  shoald 
also  have  excluded  the  declarations  of  Bn- 
glish  and  Hammond  as  set  out  in  the  fifth 
and  sixth  grounds  of  the  motion.  They 
were  not  the  servants  or  agents  of  the 
railroad  company,  and  any  declarations 
they  may  have  made  would  not  bind  the 
company.    Judgment  reversed. 


Adams  y.  Fowbll. 


(87  Oa.  138) 


{Supreme  Court  of  Georgia.    April  20,  180L) 

E^BOTKaNT— BODNDABIBS— CaIXS  IN  DBXD. 

1.  In  ejectment  it  appeared  that  8.  and  O. 
divided  a  lot  which  they  owned  in  oommon,  and 
that  by  mesne  conveyances  the  title  to  the  share 
of  S.  vested  in  defendant  The  source  of  plain- 
tiff's  title  to  G.  's  portion  was  a  deed  from  one 
A.,  made  after  the  partition,  but  his  title  wa* 
not  shown  to  be  connected  with  Q.  's.  The  prop- 
erty in  dispute  was  a  small  tract  claimed  by  oooh 
to  be  included  in  his  portion  of  the  lot.  Held 
that,  as  plaintiff's  title  was  not  connected  with 
8.  or  Q..  it  was  error  to  charge  the  jury  that,  if 
they  believed  that  plaintiff's  and  defendant's  ti- 
tles originated  in  8.  or  B.,  and  from  them  came 
down  to  plaintiff  and  defendant,  there  was  a  com- 
mon owner  under  whom  both  claimed,  and  that 
there  was  no  dispute  as  to  the  title  being  in  8. 
or  O.,  and  those  who  claimed  under  them. 

3.  B.  and  d.,  owning  a  lot  in  oommon,  divid- 
ed it  between  them,  and  their  portions,  by  mesne 
conveyances,  became  vested  in  plaintiff  and  de- 
fendant, respectively,  through  an  intermediate 
grantee  of  both  portions.  The  deeds  of  S.  's  por- 
tion down  to  plaintiff  described  the  tract  as  con- 
taining 98  acres,  more  or  less,  and  the  deeds  from 
O.  down  to  defendant  described  his  portion  as 
containing  lOU  acres,  more  or  less.  The  land  in 
dispute  was  a  tract  midway  of  the  lot  which  each 
claimed  to  be  included  in  his  portion.  The  evi- 
dence tended  to  show  that  a  boundary  line  had 
been  established  l>etween  S.  and  Q.,  which  was 
recognized  by  subsequent  purchasers.  Held, 
that  it  was  error  to  charge  that,  if  defendant  had 
100  acres  without  taking  in  the  tract  in  dispute, 
and  plaintiff  did  not  have  98  acres  without  in- 
cluding it,  plaintiff  should  recover  the  tract; 
since  if  S.  and  O.  had  established  a  boundary 
line,  and  defendant  had  purchased  his  tract  wita 
reference  to  it,  be  would  t>e  entitled  to  hold  It, 
though  it  contained  more  than  100  acres. 

8.  In  such  case,  if  both  plaintiff  and  defend- 
ant cltdmed  title  nnder  the  intermediate  grantee, 
instead  of  under  S.  and  G.,  plaintiff,  having 
first  purchased  from  such  grantee  with  reference 
to  the  boundary  established  by  8.  and  Q.,  would 
be  entitled  to  take  up  to  that  boundary  only, 
whether  the  tract  so  determined  contained  ^e 
number  of  acres  called  for  by  his  deed  or  not; 
but,  if  he  purchased  by  an  imaginary  boundary, 
he  would  be  entitled  to  98  acres,  though  it  might 
leave  defendant  who  purchased  after  him,  less 
than  the  number  of  acres  called  for  by  his  deed. 

Error  from  superior  court,  De  Kalb 
county;  R.  H.  Clark,  Judge. 

Action  by  Thomas  S.  Powell,,  as  sole 
heir  of  .Tulla  L.  Powell,  deceased,  against 
George  Adams  and  C.  H.  Strong,  to  re- 
cover 20  acres  ot  lot  200,  in  the  eighteenth 
district  of  De  Kalb  county.  In  1S38  one 
Dobbs  conveyed  lot  200  to  Solomon  Good- 
win,  with  the  exception  ot  50  acres  former- 
ly conveyed  to  one  Lunceford.  On  Good- 
win's death,  in  1864,  his  sons,  Starling  and 
Solomon,  took  possession,  and  divided 
theland ;  Starling  takingthe southern  por- 
tion, and  Solomon  the  northern  portion. 
The  source  of  plaintiff's  title  was  a  deed 
from  one  Austin  to  John  M.  Dontey.  made 
in  1865,  bat  there  was  nothing  to  connect 
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Ansttn'B  title  with  the  Goodwins.  The 
deed  described  the  land  conveyed  as  the 
"sonth-wesfcpart  of  lot  200,  •  •  •  con- 
taining 93  acres,  more  or  less. "  By  mesne 
conveyances  the  title  to  the  northern 
part  of  the  lot,  belonKing  to  Solomon 
Goodwin,  vested  also  in  John  M.  Dorsey. 
All  the  deeds  described  the  northern  part 
as  containing  100  acres,  mure  or  less.  De- 
fendant Strong,  by  mesne  conveyances, 
acquired  title  through  Dorsey.  The  20 
acres  in  dispnte  is  midway  of  lot  200,  and 
is  claimed  by  plaiutiB  as  included  in  bis 
deedu  of  the  southern  part  of  the  lot,  and 
by  defendant  as  being  in  the  northern  por- 
tion. 

Candler  &  Thomson,  for  plaintiff  in  er- 
ror. HM  &  Hammond,  tor  defendant  In 
error. 

Simmons,  J.  The  record  shows  that  the 
source  of  title  of  Powell,  the  plaintiff  In 
the  court  below,  was  a  deed  from  James 
M.  Austin  to  John  M.  Dorsey,  made  on 
April  6th,  1865,  to  the  south-west  part  of 
lot  No.  200,  in  the  eighteenth  district 
of  De  Kalb  county,  containing  93  acres, 
more  or  less,  and  that  the  source  of  the 
defendant's  title  was  a  deed  from  Dobbs 
to  Goodwin,  and  from  Goodwin  to  Brid- 
well,  etc.  As  far  as  appears  from  the  rec- 
ord, the  plaintiff's  title  was  not  connected 
with  either  Solomon  or  Starling  Good- 
win. There  is  no  indication  in  the  record 
how  Austin's  title  originated.  The  court, 
therefore,  erred  in  charging  the  jury  that, 
if  they  believed  that  this  title  originated 
in  the  Goodwins,  and  passed  from  the 
Goodwins  to  the  others,  until  it  came 
down  to  Powell  and  Stnmg,  there  was  a 
common  owner  from  whom  both  claimed; 
and  that  there  was  nu  dispute  as  to  the 
title  to  this  lot  of  land  being  in  the  Good- 
wins, and  those  who  claimed  under  the 
Goodwins.  As  we  have  shown,  there  was 
no  evidence  on  which  to  base  this  charge. 

2.  We  think  the  court  erred  also  in 
charging  the  Jury,  under  the  facts  of  this 
case,  that  if  Strong's  deed  specified  100 
acres,  more  or  less,  of  the  N.  %  of  this  lot 
of  land,  and  Powell's  deed  specified  93 
acres  in  the  S.  J^  of  the  lot  of  land,  they 
were  then  to  find  how  many  acres  were  in 
the  lot,  after  deducting  the  Lunceford 
tract;  and  that  if  Strong  had  100  acres, 
tvlthout  taking  in  the  20  acres  in  dispute, 
and  Powell  did  not  have  93  acres  without 
Including  the  20  acres,  then  Powell  would 
be  entitled  to  recover  the  20  acres  sued  for. 
The  record  discloses  that  Solomon  Good- 
win. Sr.,  purchased  the  lot  of  land  from 
Dobbs  in  1838,  and  that  be  gave  it  to  his 
two  sons,  Solomon  and  Starling.  The 
evidence  shows  that  these  sons  divided 
the  land  between  them,  Solomon  taking 
the  N.  OP  N.  E.  «.  and  Starling  the  S.  or  S. 
W.  part  of  the  lot,  and  that  they  resided 
on  their  respective  parts  for  many  years, 
recognizing  the  line  established  by  them  in 
the  beginning  of  their  posseBSIon.  In  all 
the  deeds  to  that  portion  of  the  land 
which  was  asslgneil  to  Solomon  Good- 
win, It  Is  described  as  the  N.  or  N.  E. 
-half  of  lot  No.  200;  and  in  all  the  deeds 
to  thatpart  of  the  lot  which  was  assigned 
to  Starling,  the  land  Is  described  as  the 
8.  or  S.  W.  "part"  of  lot  200,  with  the  ex- 


ception of  the  deed  from  Hagar  to  Julia 
Powell,  which  describes  it  as  the  S.  W. 
"half  of  said  lot.  This  Is  an  indication 
that  the  land  was  not  equally  divided  be- 
tween the  two  brothers,  but  that  Solomon 
got  the  N.  J^,  and  iStarllng  got  the  balance 
that  was  left  after  deducting  the  50  acres 
of  Lunceford.  or  the  S.  or  S.  W.  part  of 
the  land.  This  seems  to  be  a  recognition 
that  there  was  a  boundary  line  estab- 
lished between  thetwo  brothers,  and  that 
this  boundary  was  recognized  by  subse- 
quent purchasers.  We  think,  therefore, 
that,  upon  the  next  trial  of  the  case,  the 
Jury  should  be  instructed  to  inquire 
whether  these  Goodwin  brothers  did  es- 
tablish a  boundary  line  between  them, 
and  whether  It  was  recognized  by  them, 
and  whether  subsequent  purchasers  and 
grantors  recognized  the  same  boundary 
line.  If  such  a  line  was  established  and 
assented  to  by  different  owners  fora  suffi- 
cient length  of  time,  and  there  were  a  hun- 
dred acres  or  more  on  the  north  side  of 
the  line  thus  established,  and  Strong  pur- 
chased the  land  on  the  north  side,  he 
would  be  entitled  to  hold  it,  although 
there  was  more  than  a  hundred  acres  on 
that  side;  for  this  deed  calls  for  lOU  acres, 
more  or  less.  If,  however,  there  was  no 
such  line  established,  or,  U  established,  it 
was  not  assented  to  or  recognized  by  the 
various  parties  claiming  the  two  portions 
of  the  lot.  then,  of  course,  this  rule  will 
not  prevail;  and  the  rule  would  be  that, 
if  there  was  no  line  established  and  recog- 
nized, and  Strong  had  bis  100  acres,  and 
it  took  20  acres  to  makePowell's  93,  Pow- 
ell would  be  entitled  to  recover  the  same, 
provided  his  deed  covered  the  20  acres.  In 
other  wonls,  if  there  was  an  actual  phys- 
ical boundary  between  the  two  portions 
of  the  lot,  and  Strong's  purchase  included 
the  land  up  to  that  actual  physical  bound- 
ary, then  he  would  be  entitled  to  hold  the 
land  up  to  that  boundary,  although  it 
may  include  more  than  lOOacres.  If  there 
was  no  such  boundary  line,  but  it  was  an 
ideal  or  imaginary  one,  the  Jury  should 
find  from  the  evidence  its  location;  and 
if  Powell's  purchase  covers  the  land  up  to 
that  location  or  line,  and  the  land  In  dis- 
pute Is  on  Powell's  side  of  that  line,  then 
he  would  be  entitled  to  recover.  This 
would  be  the  rule  in  the  contest  between 
the  Goodwin  title  and  the  Dorsey  title. 
If,  however,  both  parties  claim  under  Dor- 
sey as  the  common  grantor,  and  Mrs. 
Dorsey  sold  the  land  by  an  actual  physic- 
al boundars',  Powell  would  be  entitled  to 
the  land  up  to  that  boundary,  whether  it 
was  93  acres  or  not.  If  the  land  was  not  - 
sold  by  an  actual,  physical  boundary,  but 
an  ideal  or  imaginary  one,  then.  In  our 
opinion,  Powell  would  be  entitled  to  93 
acres,  although  it  might  leave  Strong 
short  of  his  100  acres,  because  Mrs.  Dorsey 
sold  the  south  part  of  the  land  to  Wal- 
lace, under  whom  Powell  claims,  before 
she  sold  the  north  part  to  James  O.  Pow- 
ell, under  whom  Strong  claims.  Of 
course,  neither  of  these  rules  would  apply 
If  either  of  the  parties  or  those  under 
whom  they  hold  had  had  exclusive  ad- 
verse possession  of  the  20  acres  a  sufficient 
length  of  time  to  give  title  under  the  stat- 
ute.   Judgment  reversed. 


Digitized  by 


Google 


SOUTHEASTERN  BEPOBTEB,  Vol.  13. 


(Oa. 


(asa«.M) 


Johnson  v.  Statb. 


{Swprtme  Court  of  Georgia.    Nov.  10, 1890.) 

LaBOEKT — BVIDENCE — CONFESSIONS. 

1.  Wbere  the  charge  is  larceny  from  the  hoase 
by  stealing  goods  from  a  wholesale  store,  the  cor- 
fnu  delicti  is  not  established  without  proof  that 
the  goods  disappeared  by  stealing,  rather  than 
by  sale  to  retail  dealers  in  the  course  ot  business. 
If  the  goods  in  question  were  not  missed  from  the 
stock,  and  the  stock  was  never  ascertained  to  b« 
short  or  deficient,  the  preeiunption  is  they  were 
sold,  and  not  stolen. 

3.  A  doubtful  or  oontradictoir  confession  by 
a  man  of  good  moral  character  will  not  warrant 
a  oonTiotfon  wbere  the  cormu  delicti  is  nnoer- 
tain. 
(Sl/Uolm*  by  the  Court.) 

Error  from  city  court  ot  Atlanta;  Van 
Epps,  Jadge. 

L.  P.  Skeeo  and  W.  T.  Moyen,  for  plain- 
tlO in  error.    F.  U. (y Bryan, tor  theState. 

Blbcklbt,  C.  J.  1.  The  charge  was 
larceny  trom  the  bouse.  The  goods,  al- 
leged to  have  been  stolen  from  thte  store- 
house of  F.  E.  Block,  were  1  can  ot  oys- 
ters, 1  can  of  milk,  1  can  ot  lobsters,  7 
boxes  ot  sardines,  IS  boxes  ot  bam  and 
tongue,  2  boxes  of  soap,  1  can  of  sausage, 
und  2  boxes  of  mustard  sardines,— the 
property  of  said  Block.  The  evidence  es- 
tablished that  Block  had  and  kept  such 
articles  in  his  store,  but  it  falls  to  estab- 
lish to  a  reasonable  certainty  that  any 
such  were  ever  stolen  therefrom,  either  by 
the  accused  or  any  one  else.  Block  testi- 
fied un  the  subject  as  follows:  "I  cannot 
say  that  I  lost  thegoods  mentioned  In  the 
Indictment.  I  never  missed  nor  searched 
for  them,  nor  tried  to  find  out  if  I  had 
lost  them.  I  run  a  large  wholesale  gro- 
cery, employ  about  125  bands,  and  sell 
generally  to  the  retail  trade  in  Atlanta 
and  elsewhere."  Catlett  testified:  "I 
work  for  Block  in  this  city  and  county. 
The  first  of  last  year  we  missed  from 
Block's  store  a  cheese;  and  Mr.  Parks, 
another  employe  of  Block's,  and  I,  with 
an  officer,  went  to  search  the  bouse  of 
our  driver,  whom  we  suspected  of  taking 
it.  We  didn't  find  It,  and  went  to  defend- 
ant's house  la  this  city,  who  was  not  at 
home.  His  wife  readily  agreed  to  aid  us, 
although  we  did  not  tell  her  what  we 
were  searching  tor.  We  did  not  find  the 
cheese,  but  in  the  closet,  the  door  of  which 
his  wife  opened  for  us,  on  the  top  ot  the 
shelf,  behind  a  board  which  was  nailed  to 
the  front  ot  the  shelf  so  as  to  hold  what 
was  put  on  the  shelf,  we  found  a  lot  of 
canned  goods,  consisting  of  one  can  of 
condensed  milk,  Vienna  sausage,  two 
boxes  of  mustard  sardines,  Kenneeaw 
oysters,  etc.  I  believed  the  goods  to  be 
stolen,  especially  the  Vienna  sausage,  and 
took  them  away  in  a  gunny  sack.  They 
filled  the  sack  about  one  foot  high.  The 
defendant  had  worked  for  Block  In  the 
store  about  one  year,  and  bad  access  at 
all  times  to  this  kind  of  goods.  When  we 
first  went  to  defeud  ant's  house  and  told 
bis  wife  we  wanted  to  search  it  she  ex- 
citedly threw  her  keys  on  the  floor  before 
us.  We  told  her  that,  as  we  had  to  go 
through  a  woman's  fixings,  a  woman  was 
best  to  guide  us.  She  then  took  the  keys 
and  unlocked  the  door  for  us.    I  Identified 


the  goods  found  in  Block's.  Thegoods 
we  found  at  Henry  Johnson's  consisted 
of  1  can  of  oysters,  1  can  of  milk,  1  can  ot 
lobsters,  7  boxes  of  sardines,  13  boxes  of 
ham .  and  tongue,  2  boxes  of  soap,  1  can 
ot  sausage,  and  2  boxes  of  mustard  sar- 
dines." It  will  be  observed  that  Mr.  Cat- 
lett does  not  testify  that  anything  had 
been  missed  from  the  store  except  a  cheese, 
and  that  bad  not  been  found.  8o  far  as 
appears,  the  stock  of  Mr.  Block  was  In- 
tact as  to  all  classes  of  goods  found  in 
Johnson's  possession,  if  the  stock  bad 
l>een  short  of  these  articles,  the  fair  pre- 
sumption is  that  Mr.  Block  or  some  of  bis 
numerous  employes  would  either  bave 
known  ot  it,  or  could  have  ascertained  It. 
There  is  no  suggestion  in  the  evidence 
that  the  articles  were  short,  or  that  there 
were  no  means  of  ascertaining  whether 
they  were  so  or  not.  It  is  not  said  that 
Mr.  Block  kept  no  bnoks,  or  that  be  was 
otherwise  deficient  in  the  usual  reeourceti 
of  merchants  for  determining  the  kind  and 
quantity  of  all  goods  in  store.  It  seems 
highly  improbable  that  such  a  number  ot 
articles  could  be  abstracted  from  a  single 
stock  ot  goods  without  some  of  them  be- 
ing missed.  It  does  not  appear  that  a 
single  one  ot  them  was  missed,  either  be- 
fore or  after  they  were  found  In  Johnson's 
possession.  Mr.  Catlett  testifies  that  he 
" identified  the  eoods  found  in  Block's." 
Possibly  he  means  that  he  identified  them 
as  Block's  goods.  But  this  could  signify 
DO  more  than  that  they  were  such  goods 
as  Block  had  kept  in  stock.  Block  him- 
self testified,  however,  that  he  ran  a  large 
wholesale  grocery,  and  sold  generally  to 
the  retail  trade  in  Atlanta  and  elsewhere. 
Several  of  the  retail  dealers  in  Atlanta, 
one  ot  whom  was  Mr.  Karwisch,  testified 
on  behalf  of  the  accused  that  he,  the  ac- 
cused, had  traded  with  them  for  a  length 
of  time,  and  that  they  had  sold  him  simi- 
lar goods  to  most  of  those  found  In  hh« 
poonession.  The  accused  proved  by  two 
witnesses,  moreover,  that  he  was  a  man 
of  excellent  character,  and  there  was  no 
evidence  to  the  contrary.  Taking  all  the 
testimony  together,  we  think  it  wholly 
falls  to  establish  any  corpus  delicti. 
There  is  no  certainty  whatever  that  any 
ot  thegoods  traced  to  Johnson  were  stol- 
en. The  probability  that  Block  had  sold 
them  to  retail  dealers  before  they  reached 
Johnson  is  decidedly  stronger  than  that 
they  were  stolen  by  any  one  from  bis 
stock. 

2.  As  to  the  alleged  confession,  we  think 
that  cannot  be  relied  upon  to  supply  the 
want  of  evidence  as  to  the  corpua  delicti. 
"A  confession  alone,  uncorroborated  by 
other  evidence,  will  not  Justify  a  convic- 
tion." Code,  §  3792.  The  wisdom  of  this 
provision  ot  the  law  is  well  vindicated  by 
the  present  case.  Couch,  the  officer  who 
arrested  Johnson,  testified  that  "at  the 
station-houHe  he  confessed  to  Mr.  Block 
that  he  stole  the  goods."  Mr.  Block, 
however,  testified  on  that  subject  as  fol- 
lows: "In  one  conversation  be  twice  ad- 
mitted taking  the  goods,  but  immediately 
after  stateil  that  he  bought  them  from 
Mr.  Henry  Karwisch.  •  •  •  i  cannot 
say  positively  that  he  said  he  stole  the 
goodls,  or  that  be  merely  took  them.   I  sus- 
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pected  somebody  else  had  been  Implicated 
with  him,  and  asked  him  who  helped  him 
take  them.  He  twice  replied  that  be  did 
it  himseU,  and  afterwards  added  that  he 
bousbt  them  from  Karwiscb."  It  thus 
appears  that  what  was  to  Couch  a  con- 
teiMion  of  stealing  the  goods,  was  to  Block 
a  very  douhtfal  confession,  and  coopled 
with  an  assertion  that  he  bonght  them 
trom  Karwisch.  It  is  not  improbable 
that  both  these  witnesses  misunderstood 
tne  real  import  of  bis  statement.  At  all 
events  there  is  too  much  uncertainty 
about  It  for  it  to  serve  as  a  confession  to 
make  out  the  corpus  delicti.  Let  the  state 
first  prove  that  Mr.  Block's  goods  were 
stolen,  and  then  it  will  be  in  order  to  con- 
nect Johnson  with  the  larceny  by  this  so- 
called  confession.  In  so  far  as  the  jury 
may  believe  it  correctly  understood  and 
reported.  As  the  case  comes  to  us  in  the 
record,  there  is  altogether  too  much  uncer- 
tainty as  to  whether  any  offense  was 
committed.  The  good  character  ol  the  ac- 
cused should  count  for  niuch  in  such  a 
case;  and  we  think  the  trial  court  erred 
in  not  granting  a  new  trial.  Judgment 
reversed. 

<8«  Ok.  16S) 

Bulky  v.  Tayi^ob. 

(Supreme  Court  af  Oeargia.    March  10,  1891.) 

Atfkal— Rwnnr —  CoRVLioriNa  Bvidihcb  —  Ob- 

JBCTIONS  KOT  RaISEO  BbIX>W. 

1.  Where  the  evideooe  was  oonfliotinff,  and 
no  abase  of  discretion  by  the  judge  below  In  ap- 
pointing; a  receiver  appears,  this  court  will  not 
aistorb  his  judgment. 

3.  Where  a  receiver  of  the  assets  of  a  part- 
nership was  appointed,  and  the  failure  of  the 
jndge  to  appoint  a  member  of  the  firm  such  re- 
ceiver is  assigned  as  error,  and  it  appears  that 
no  request  or  prayer  was  made  to  him  that  such 
member  shoold  t>e  so  appointed,  the  propriety  or 
impropriety  of  such  failure  is,  not  oefore  this 
conrt  for  adjudication. 
(Sl/UobtM  Iru  lAimtMn,  J.) 

Error  from  superior  court,  Fulton  coun- 
ty: M.  J.  Claukk,  Judge. 

For  opinion  on  former  appeal,  see  12 
S.  £.  Rep.  21U. 

CyNetn  A  Fraser,  for  plaintilT  in  error. 
P.  L.  Mynatt,  for  defendant  in  error. 

Judgment  affirmed. 


m  Os.  uo) 


Nkal  y.  Brockban. 


(Supreme  Court  of  Oeorgia.    April  90, 1891.) 
HomsTBAS— EitTBT  ON  KxxcuTioN— Intbbbst  on 

JUDQMKHT. 

1.  Where  a  homestead  is  set  apart  to  a  mother 
and  her  children,  on  the  ground  that  they  are 
minors,  the  fact  that  thereafter,  and  before  he 
came  of  age,  one  of  the  children  became  imbecile 
and  dependent,  will  not  keep  the  homestead  alive 
after  the  mother's  death,  and  the  attainment  of 
their  majority  b;  all  the  children. 

2.  Since  an  execution  on  a  justice's  judgment 
is  directed  to  any  constable  of  the  county,  an  en- 
tzy  thereon  hy  a  constable  is  legal,  though  ho  is 
not  an  officer  of  the  militia  district  in  which  the 
execution  issued,  and  will  keep  the  judgment 
alive. 

8.  Where  a  note  stipulates  for  interest  at  12 
per  cent,  per  anmim,  it  it  proper  to  allow  inter- 
est at  the  same  rate  on  the  judgment  thereon, 
since  by  the  law  of  (Georgia  judgments  bear  in- 
terest at  the  contract  rate. 


Error  from  superior  court,  Fulton  coun- 
ty; M.  J.  Clarke,  Judge. 

r.  P.  WestmoTflaad,  for  plaintiff  in  er- 
ror. Arnold  &  Arnold,  tor  defendant  in  er- 
ror. 

Simmons,  J.    The  record  discloses  that 
Mrs.  Brockhan  borrowed  of  Neal  certain 
money,  for  which  she  gave  him  ber  six 
promissory  notes,  dated  January  15, 1876, 
all  due  within  less  than  six  months,  and 
agreed  to  pay  interest  at  the  rate  of  1 
per  cent,    per   month.    The   notes    were 
sued  to  judgment  Ina  justice's  court  on  the 
8th  ot   July,   1876.    Judgment    was   ren- 
dered for  the  interest  on  the  notes  at  1 
per  cent,  per  month,  and  for  the  same 
rate  of  future  interest  on   the  judgments 
themselves.    Mrs.  Brockhan   applied    for 
a  home8tead,and  i  t  was  granted  on  the  1 2th 
of  July,  1879.    She  made  the  application  as 
the  head  of  a  family,  consisting  of  herself 
and  her  three  minor  children.    The  minor 
children  were  Annie  B.,  Willie,  and  John. 
Willie,  the  youngest,  attained  his  majori- 
ty in  1889.    His    mother,  to    whom    the 
homestead  wasgranted,  died  In  1883.    Aft- 
er the  mother's  death,  and  after  all  the 
children  bad  arrived  at  their   majority, 
Neal  levied  his  ff.  fa.  upon  the  property  set 
apart  as  a  homestead.    Annie  B.  filed  an 
affidavit  of  Illegality  for  herself  and  her 
Inflrni  brother,   Willie,  and    ber  brother 
John,  and  alleged  that  the  property  lev- 
ied on   was  not  subject  to  levy  and  sale, 
because  in  July,  1ST9,  her  mother  bad  the 
property  set  apart   to    herself    and    her 
three  minor  children  as  a  homestead,  and 
that  the  homestead  was  still  in  existence, 
with  the  affiant  and  her  brother  Willie  as 
beneficiaries :  that  Willie  attained  his  ma- 
jority in  March,  1889,  and  "is  now,  and 
was  long  before  said  date,  an  infirm  per- 
son, and  wholly  dependent,  incapacitated 
in  mind  and  body  for  any  of  the  ordinary 
transactions  of   life,    without   power   of 
speech    and   otherwise    totally   helpless; 
and  he  is  therefore  still  one  of  the  benefici- 
aries.   His   Infirmity    began    before    the 
death  ot  his  mother,  and  before  he  at- 
tained majority,  and  she  is  compelled  to 
care  for,  support,  and  maintain  him.    At- 
flant  makes    the    affidavit    becauHe   her 
mother,  one  of  the  defendants  in  ttie  judg- 
ment, died  intestate,  and  the  lands  levied 
upon  descended  to  John,  Willie,  and  af- 
fiant, as  her  children  and  only  heirs  at 
law."    The  afiiant  also  staten  that  she  is 
the  legally  appointed  guardian  of  Willie, 
who  is  an   imbecile.    Under  this  state  ot 
facts  the  trial  judge  decided  that  the  land 
was  not  subject,  and   Neal  excepted.    We 
think  the  courr  erred  in  this  ruling.    It 
will  be  remembered  that  the  mother  ap- 
plied tor  and  was  granted  a  homestead 
for  herself  and  her  three  minor  children. 
Nothing  was  said  In  the  application  as  to 
Willie's  being  an  imbecile  and  dependent. 
The  allegation  was  that  he  and  the  other 
two  wer-j  minors,  and  It  was   upon  this 
ground  that  the  homestead  was  granted. 
When,  therefore,  the  mother  died,  and  the 
children  became  ot  age,  according  to  the 
repeated   rulings  of  this  court,  the  home- 
stead estate  ceased,  and  tlie  land  became 
subject  to  the  liens  of  creditors.  ■  We  do 
not  think  the  tact  that  one  ot  the  minors 
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became  imbecile  and  dependent  after  tbe 
humeetead  was  set  apart,  but  before  he 
became  of  age,  wonid  change  the  rale, 
and  keep  the  homestead  estate  alive. 
When  the  head  of  tbe  family,  to  whom 
the  homestead  was  set  apart,  died,  the 
land  descended  to  her  children  as  her  heirs 
at  law ;  and  after  they  became  of  age  the 
homestead  ceased,  and.  If  there  had  been 
no  creditors,  the  children  would  have  bad 
tbe  right  to  have  tbe  property  sold  or  di- 
vided. There  being  a  ]udg;ment  creditor 
In  this  case,  his  lien,  which  bad  been  inact- 
ive and  held  off  since  the  homestead  was 
set  apart,  became  active  and  was  leviable 
when  the  homestead  estateceased. 

The  defendant  in  tbe  court  below  insist- 
ed upon  two  other  grounds  of  illegality, 
which  the  conrt  overruled,  and  she  died  a 
cross-bill  of  exceptions.  The  flrst  ground 
talion  in  the  cross-bill  was  that  the  Judg- 
ments were  dormant,  because  the  only 
entry  made  by  any  oflBcer  or  other  person 
upon  the  0.  fas.  within  the  period  of  sev- 
en years  from  June  5, 1878,  was  an  entry 
made  by  a  constable  who  was  not  an  offi- 
cer of  the  militia  district  wherein  the  A.  fa. 
was  issued,  and  in  which  the  defendant 
resided,  but  was  an  officer  and  constable 
of  another  district,  and  at  the  time  be 
made  this  entry  on  the  S.  fas.  there  were 
two  duly-quallfled  and  acting  constables 
in  the  district  whence  the  S.  fa.  issued, 
and,  tbe  constable  who  made  the  entry 
not  being  an  officer  authorized  to  execute 
and  return  the  U.  fas.  there,  they  were 
dormant.  There  was  no  error  in  overrul- 
ing this  ground  of  illegality.  We  think 
the  entry  made  by  the  officer  residing  and 
acting  in  a  different  district  from  the  one 
whence  the  ti.  fas.  issued  was  a  legal  en- 
try. Executions  issued  from  a  justice's 
court  are  directed  to  any  lawful  constable 
of  the  county.  Thei-efore  any  lawful  con- 
stable of  tbe  county  would  have  a  legal 
right  to  make  an  entry  thereon.  More- 
over, if  It  was  a  bona  fide  effort  on  the 
part  of  the  plaintiff  to  keep  his  Judgnieut 
alive,  by  having  the  entry  made  by  tbe 
constable  in  another  district,  It  would 
prevent  dormancy  of  tbe  Judgment,  al- 
though the  execution  had  not  been  direct- 
ed to  all  the  constables  of  the  county,  and 
although  the  defendant  did  not  reside  in 
that  district  and  had  no  property  therein. 
Long  V.  Wight,  82  Ga.  431,9  S.  E.  Rep.  535, 
and  cases  there  cited. 

Tbe  next  ground  taken  in  tbe  cross-bill 
of  exceptions  is  that  the  notes  weru  each 
given  on  thelotfcof  January,  1876,  were  for 
less  than  six  months,  and  drew  interest 
at  the  rate  of  1  per  cent,  per  month,  and 
that  the  judgments  were  rendered  July  8, 
1876,  for  interest  on  the  notes  from  Janu- 
ary 16, 1876,  at  1  per  cent,  per  month,  and 
drew  interest  at  1  percent,  per  month 
from  their  date:  and  it  is  contended  that, 
"in  the  absence  of  a  contract  to  draw  legal 
interest,  the  judgments  only  draw  interest 
at  7  per  cent,  per  annum,  as  provided  bj' 
the  act  of  1875;"  and  that  tbe  claim  for  ex- 
cess over  lawful  interest  should  therefom 
be  disallowed.  The  trial  judge  did  not  err 
in  overruling  this  ground.  At  the  time 
these  notes  were  given,  the  law  allowed 
12  per  cent,  per  annum,  if  specified  In  writ- 
ing.   These  notes  specifled  1  per  cent,  per 


month,  which  Is  equivalent  to  12  per  cent, 
per  annum.  It  was  claimed,  however,  in 
tbe  argument,  that,  after  judgment  on 
the  notes,  interest  should  have  been  com- 
puted at  7  per  cent,  only,  instead  of  12,  as 
was  done.  Under  our  Code,  and  under  the 
decisions  of  this  court,  judgments  bear  in- 
terest at  the  contract  rate,  and  not  at  the 
rate  which  all  contracts  carry  if  no  Inter- 
est be  stipulated  therein.  Daniel  v.  Gib- 
son, 72  Ga.  367.  It  was  claimed  by  counsel 
that,  when  the  per  cent,  is  split  up  and* 
made  payable  for  a  short  period,  it  must 
bear  tbe  same  proportion  to  the  time  it 
runs  as  12  does  to  12  months;  and  that, 
as  February  had  only  28  days,  the  rate  of 
interest  was  more  than  12 per  cent,  per  an- 
num. We  have  stated  this  point,  and  the 
substance  of  the  argument  upon  it,  not 
that  we  think  there  is  anything  in  it,  but 
to  show  to  what  Bne-spun  theories  learned 
and  able  counsel  will  resort  when  hard 
pressed  in  their  cases.  It  is  sufficient  to 
say  that,  to  all  practical  intents  and  pur- 
poses, 1  per  cent,  per  month  Is  equivalent 
to  12  per  cent,  per  annum,  and  that  charg- 
ing interest  at  the  rate  of  1  per  cent,  per 
month  is  not  usury,  although  some  of  the 
months  may  have  a  less  number  of  days 
than  others.  De  minimis  bod  carat  lex. 
Judgment  reversed  as  to  tlie  main  bill  of 
exceptions,  and  affirmed  as  to  the  cross- 
bill. 

„       ^  W  (Hu  74) 

DOOLBY  v.  BeLIi. 

(Supreme  Court  of  Georgia.    March  28, 1891.) 

Salb  or  MiNOB's  Land  —  Void  Appoistmest  o» 
Qhardian. 

1.  Where  land  was  sold  by  one  professtn^r  to 
act  as  guardian  for  others,  when  in  fact  he  was 
not,  for  the  reason  that  his  alleged  appointment 
as  such  was  absolutely  void,  the  sale  itself  was 
likewise  void,  and  passed  no  title  to  the  pur- 
chaser thereat,  although  he  bought  in  good  faitti, 
and  without  actual  notice  of  any  defect  in  the 
guardian's  appointment  or  his  authority  to  sell. 

2.  Such  purchaser  cannot  recover  land  thus 
sold  from  one  holding  the  legal  title  thereto,  and 
the  former  certainly  should  not  complain  of  a 
decree  directing  a  sale  of  tbe  property,  and  a 
letom  to  him  of  the  full  amount  he  paid,  witli 
interest  thereon. 

(SyUabue  by  the  Court.) 

Error  from  superior  court,  Fulton  coun- 
ty ;  M.  J.  Ci.ABKB,  Judge. 

P.  L.  Myatitt  &  Son,  for  plaintIR  In  er- 
ror.   J.  C.  Reed,  for  defendant  in  error. 

Lumpkin,  J.  1.  The  proposition  con- 
taine<l  in  the  flrst  head  note  has  been  set- 
tled by  this  court  In  the  case  of  Bell  v. 
Love,  72  Ga.  125.  The  appointment  of  the 
guardian,  and  all  his  acts  as  such,  were 
Told  for  the  reason  there  stated. 

2.  In  the  litigation  between  Dooley  and 
Bell  over  the  land  involved  in  this  case,  a 
decree  was  finally  made  directing  that  the 
property  be  sold,  and  that  out  of  the  pro- 
ceeds thereof  the  entire  purchase  money 
paid  by  Dooley,  with  interest  thereon,  be 
refunded  to  him.  This,  certainly,  is  all 
he  had  any  right  to  expect.  Indeed,  it  is 
doubtful,  to  say  the  leust,  if  his  equity  en- 
titled him  to  anything  more  than  so  much 
of  his  money,  with  interest,  as  was  used 
in  payment  of  demands  to  satisfy  which  a 
legal  guardian  would  have  been  author- 
ized, without  a  special  order,  to  encroach 
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upon  the  eorpva  of  the  ward's  estate. 
Some  of  Dooley's  money  was  paid  on 
claims  to  which  the  cnrpas,  without  such 
an  order,  was  not  subject.  The  purchaser 
at  a  gnardian's  sale  Is  nudoubtedly 
bound,  at  his  peril,  to  look  to  the  legality 
of  the  latter's  appointment  and  his  au- 
thority to  sell.  If  he  fails  to  exercise  these 
precautions,  no  amount  of  grood  faith  or 
fairness  on  his  part  can  make  his  title  a 
good  one  if,  in  fact,  there  was  no  lawful 
gnardiau.and,  consequently,  no  authority 
to  sell.  Dooley,  therefore,  having  ob- 
tained no  title  whatever  by  his  purchase, 
and  the  record  showine  that  a  portion  of 
the  money  he  paid  was  expended  in  a 
manner  which  would  not  have  been  law- 
fnl  eyen  on  the  part  of  a  legally  appointed 
{guardian,  he  is  quite  fortunate  in  receiv- 
ing back  all  his  money,  with  interest. 
This  case  differs  from  that  of  Milner  v. 
Vandi  vera,  12  S.  £.  Kep.  879,  (decided  at  the 
last  term.)  It  appears  from  the  record 
of  that  case  that  a  sale  of  land  made  by 
an  administratrix,  who  was  the  widow 
of  the  deceased,  was  at  least  irregular,  if 
not  void.  It  further  appears  tbat,  at  the 
sale  made  by  her,  the  land  was  btd  oB  by 
a  person  who  soon  thereafter  quitclaimed 
It  tn  her.  She  accounted  to  the  estate  for 
the  porchase  money  by  crediting  the  en- 
tire amount  upon  an  allowance  which  had 
been  made  to  her  of  a  year's  support. 
Afterwards  she  sold  two'  separate  por- 
tions of  the  land,  at  difierent  times,  to 
one  A .  O.  B  Yandivere,  and  the  remaining 

Jjortion  to  one  Feemster,  who  subsequent-' 
y  sold  to  the  said  A.  Q.  B.,  and  the  latter 
afterwards  sold  all  the  land  to  S.  L.  Van- 
divere.  The  Vandlveres  and  Feemster 
bought  in  good  faith,  and  without  notice 
of  any  defect  in  the  title.  The  disputed 
questions  of  fact  in  the  case  were:  (1) 
Whether  all  or  only  some  of  the  minors 
participated  in  the  enjoyment  of  the  fund 
8o  applied  to  the  year's  support;  and  (2) 
whether  or  not  the  year's  support  itself 
was  properly  set  apart.  Without  under- 
taking to  settle  these  questions,  but  leav- 
ing the  same  to  be  investigated  upon  an- 
other trial,  this  court  simply  held  tbat, 
Inasmuch  as  the  year's  support  was  a 
claim  of  the  highest  dignity  against  the 
estate  of  tbe  deceased,  and  one  to  which 
the  eorpaa  of  that  estate  could  be  legally 
sobjected,  a  bona  Ode  purchaser,  whose 
money  paid  for  the  land  in  the  manner 
disclosed  by  the  record,  had  an  equity  su- 
perior to  the  legal  title  of  so  manj'  of  the 
heirs  as  received  and  enjoyed  tbe  benefit  of 
this  money  In  tbe  way  of  a  year's  sup- 
port In  tbe  case  at  bar  no  question  of 
a  year's  support  was  raised  at  all,  and  tbe 
facts  show  that  a  person  assuming  to  act 
as  guardian  made  an  unauthorized  use  of 
at  least  a  portion  of  the  purchase  money 
of  the  land  which  be  had  attempted  to 
sell,  and  that,  even  as  to  the  balance  of 
said  money,  it  was  not  applied  to  any 
such  claim  as  a  year's  support,  which  is  n 
paramount  charge  upon  tbe  property  of 
a  deceased  person.  The  ruling  in  Milner 
▼.  Vandlvere,  while  supported  by  authori- 
ty, goes  quite  far  enough  in  tbe  direction 
of  defeating  a  clear  legal  title  to  land  by 
establishing  a  superior  equity  in  favor  of 
one  whose  right  thereto  is  derived  from 


an  irregular  or  Illegal  sale  of  a  deceased 
person's  property,  and  the  doctrine  of  this 
case  will  not  be  extended  beyond  the  pre- 
cise principle  therein  stated.  After  a  care- 
ful examination  of  tbe  record  in  the  case 
before  us,  we  are  satisfied  that  the  court 
bdow  committed  no  errors,  and  its  Judg- 
ment is  therefore  affirmed. 

(108  N.  C.  661) 

Osborne  v.  Wilkes  et  ux. 

iSumreme  Court  of  NorOi  CaroUna.    May  18, 
1891.) 

Fbaudulknt  CoNyETAKCBS— Hcsband  and  WrPB 

— CONTBACTS  BT   WiPB— EVIDBNO*— PeAOTIOK— 
SUPPLEMENTART  PBOOEEDIKQS. 

1.  M.,  a  creditor  of  W.,  bought  at  execution 
sale  a  lot  belonging  to  the  latter  for  $7,000.  In 
consideration  of  $3,000,  advanced  for  tbe  benefit 
of  W. 's  wife  by  8.,  her  brother,  and  four  notes 
for  $8,000  each,  signed  by  W.  and  his  wife,  se- 
cured by  reconveyance  in  trust,  M.,  in  pursuance 
of  a  previous  agreement  with  Ihe  attorney  of  8., 
conveyed  the  land  to  W.  's  wife.  W.  and  his  wife 
conveyed  the  equity  of  redemption  to  S.  by  deed 
absolute  upon  its  face,  to  secure  the  payment  of 
the  $8,000  advanced.  Held,  that  the  transaction 
was  not  fraudulent  in  law,  nor  did  the  admitted 
tacts  raise  a  presumption  of  fraud;  but  it  was 
proper  for  the  court  to  leave  the  jury  to  deter- 
mine, upon  consideration  of  all  the  evidence, 
whether  the  purchase  was  made  for  the  husband 
in  the  wife's  name  in  order  to  evade  the  pay- 
ment of  his  debts,  and  whether  she  participated 
in  tbe  fraud,  or  she  or  her  agent  had  notice  of  a 
fraudulent  purpose  or  combination  to  defraud  the 
husband's  creditors. 

2.  When  H.,  8.,  and  W.  and  wife  subse- 
quently joined  in  conveying  to  a  purchaser,  who 
paid  a  price  more  than  sufficient  to  discharge  the 
whole  lien  of  $15,000  held  by  M.  and  8.,  if  there 
was  no  intent  to  defraud  in  the  first  purchase 
participated  in  by  her,  the  profit  realized  from 
the  sale  might  be  Invested  in  making  the  first 
payment  for  a  second  lot,  for  which  a  conveyance 
was  taken  in  the  wife's  name,  but  a  reconvey- 
ance ivas  immediately  executed  by  her  and  her 
husband  to  secure  the  notes  given  by  them  for 
deferred  payments. 

8.  Though  the  wife  cannot  bind  herself  by 
contract  for  the  purchase  money,  and  though  she 
may  have  no  separate  estate,  or  may  not  bind 
what  she  has  for  Its  payment,  still  if  the  vendor 
will  take  the  risk  of  selling  to  her  on  a  credit, 
neither  the  husband  nor  his  creditor  will  be  al- 
lowed to  question  the  validity  of  a  l>ond  for  title 
or  deed  made  to  her  in  good  faith. 

4.  Where  a  married  woman,  not  being  a  free 
trader,  carries  on  the  business  of  manufacturing 
on  her  own  property,  she  may  employ  the  hus- 
band as  her  agent  to  manage  the  business,  and 
the  fact  tbat  she  employs  him  raises  no  presump- 
tion of  a  purpose  to  defraud  his  creditors,  but  it 
is  competent,  in  trying  an  issue  of  fraud,  to  show 
bis  manner  of  conducting  the  business. 

6.  While  creditors  may  subject,  in  a  supple- 
mentary proceeding,  the  debtor's choses  inaction, 
including  even  a  claim  for  compensation  due  for 
service  rendered  under  an  express  or  Implied 
contract,  they  have  no  lien  on  his  skill  or  attain- 
ments, and  cannot  compel  him  to  exact  compen- 
sation for  managing  his  wife's  property,  or  for 
service  rendered  to  any  person  with  the  under- 
standing that  it  was  gratuitous. 

6.  Where  many  circumstances  were  shown 
tending  to  prove  that  conveyances  were  made  to 
the  wife  to  evade  the  payment  of  a  certain  debt 
due  from  the  husband,  it  was  competent  for  him 
to  show  in  rebuttal  that  he  had  voluntarily  al- 
lowed the  judgment  in  favor  of  that  creditor  to 
be  renewed  after  it  was  barred  by  the  statute  of 
limitation. 

7.  Where  such  creditor  testified  that  he  was 
informed  by  the  debtor  in  1871  that  he  conducted 
the  business  in  his  wife's  name  to  prevent  his 
creditors  from  hampering  him,  the  creditor  ac* 
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knowledged  that  he  then  bad  notice  of  the  traad, 
and,  where  rait  was  hmoRht  and  jadgment  ren- 
dered against  the  debtor  alone  in  1874,  and  onder 
a  sapplementuy  proceeding  begun  soon  after, 
though  the  receiver  bad  power  to  bring  an  action 
in  li36  against  husband  and  wife  to  have  her  de- 
clared a  trustee,  and  to  recover  the  land  con- 
veyed to  her,  with  rents,  and  for  specific  articles 
of  personal  property  alleged  to  have  been  bought 
with  tne  husband's  funds  or  on  his  credit,  such 
action,  both  for  the  eqnitable  relief  and  the  re- 
covery of  rents  and  specific  personal  property, 
was  barred  in  three  years  after  he  had  notice  of 
the  fraud,  according  to  his  own  testimony,  as 
against  the  wife,  who  was  a  party  only  to  the  ac- 
tion brought  by  the  receiver. 

8.  If  the  action  had  not  been  barred  by  the 
provisions  of  subsections  4  and  9  of  section  155  of 
the  Code,  it  would  have  been  barred  under  the 
general  section  168,  and  it  was  not  error  to  tell 
the  Jnry  that  the  action  was  barred  in  three  years 
or  in  ten  years.    Shepbbkd,  J.,  dissenting. 

9.  Where  execution  was  issued  on  another 
Jadgment,  and  levied  on  the  husband's  interest 
in  a  gold  mine,  for  which  he  had  paid  tl8,000, 
and  the  wife  bought  for  (5  at  the  sberiS's  sale, 
bat  it  appeued  that  the  judgment,  as  well  as  the 
debts  of  some  other  creditors,  had  been  subse- 
quently dischai^^  in  fall,  held,  that  mere  inad- 
equacy of  price  was  not  sufftcient  to  raise  a  pre- 
sompaon  of  fraud;  but  the  inadequacy  of  the 
price  and  Uie  subsequent  payment  of  the  debt 
might  be  considered  by  the  Jury  as  suspicious 
circamstaoces  tending  to  establish  the  fraud. 

10.  While  there  is  a  presumption  that  a  deed 
from  a  husband,  who  Is  embarrassed  with  debt, 
conveying  land  to  his  wife,  is  fraudulent,  yet  a 
deea  m>m  the  sherlfl  or  any  other  person  to  her 
is  presumed  to  be  made  in  good  faith,  and  the 
burden  is  on  any  one  alleging  the  contrary  to 
prove  it. 

11.  Where  the  judge  invited  argument,  in  the 
presence  of  the  jury,  when  the  plaintIS  rested, 
as  to  whether  he  had  made  a  prima  fade  case, 
and  when  he  directed  the  defendants  to  proceed 
in  the  development  of  their  case,  and  told  the 
jury  then,  and  subsequently  charged  them,  that 
they  must  not  be  inflaenced  in  favor  of  defend- 
ants by  his  inviting  argument,  nor  against  them 
by  his  order  to  proceed  with  the  introduction  of 
their  testimony,  field  not  to  be  error. 

12.  Where  the  jury  came  into  court  on  Satur- 
day of  the  first  week  of  the  term,  and  announced 
that  they  could  not  agree  as  to  the  facts,  it  was 
not  error  for  the  judge  to  say  that  there  were 
two  more  weeks  of  the  term,  and  he  would  give 
them  plenty  of  time  to  consider,  and  then  to  di- 
rect the  sheriff  to  provide  comfortable  acoommo- 
dations  for  them. 

Davis,  J.,  dissenting. 
ISuUabus  by  the  Coitrt.) 

Civil  action,  brought  by  the  receiver  ap- 
pointed in  tt  supplementary  proceeding 
under  the  order  ol  the  court  to  have  the 
feme  defendant  declared  a  trustee  as  to 
some  property,  and  to  recover  speclflcally 
other  property,  which  it  was  alleged  had 
been  purchased  with  the  funds  of  or  on 
the  credit  of  the  male  defendant,  her  tans- 
band,  and  tried  at  September  term,  1889, 
of  Mecklenburg  superior  court,  before 
Clark,  J.  In  the  year  1869  the  Rock 
Island  Manufacturing  Company  became 
indebted  to  Coates  Bros,  in  the  sum  of 
f  24,806.78,  for  which  said  company  gave 
several  notes,  with  the  defendant  John 
Wilkes  as  surety.  Judgment  was  ren- 
dered in  the  superior  court  of  Rowan 
county  in  favor  of  Coates  Bros,  against 
said  John  Wilkes  at  April  term,  1874,  of 
said  court,  and  supplementary  proceed- 
ings were  begun  on  the  7th  day  of  the  fol- 
lowing September.  Duringtbesame  month 


Wilkes  was  examined,  after  which  there 
was  a  suspension  of  active  proceedings 
until  be  was  again  ordered  before  the 
clerk  and  examined  in  December,  1883.  A 
number  of  other  witnesses  were  also  ex- 
amined  between  that  time  and  the  17th 
of  September,  1885,  when  the  plaintiff  was 
appointed  receiver.  The  plaintilT  brought 
this  action  In  the  superior  court  of  Meck- 
lenburg county.  In  his  complaint  he  al> 
leges  three  causes  of  action :  (1)  That  de- 
fendant Jane  Wilkes  unlawfully  and  fraud- 
ulently withholds  the  possession  of  the 
property  described  in  the  second  section 
of  the  complaint,  because  the  plalntiO  is 
receiver,  and  said  property  is  liable  to  the 
Coates  Bros.  Judgment.  The  plaintiff  de- 
mands judgment  for  possession  and  dam- 
ages for  detention.  (2)  That  the  Alex- 
ander property  was  purchased  by  Jane 
Wilkes  with  the  money  and  credit  of  John 
Wilkes,  by  a  scheme  or  plan  contrived  to 
defraud  the  creditors  of  John  Wilkes.  The 
plaintiff  demands  Judgment  for  a  surren- 
der of  this  property,  and  damages  for  use 
and  occupation.  (3)  That  theCapps  mine 
is  subject  to  the  lien  of  said  judgment,  and 
the  title  thereof  is  In  John  Wilkes  individ- 
ually or  as  partner  of  Jane  Wilkes,  and 
that  Jane  Wilkes  claims  said  property,  be- 
cause her  money  paid  therefor.  Plaintiff 
alleges  that  she  had  no  claim  to  it,  and 
demands  judgment  for  the  possession  and 
damages.  The  defendants  positively  deny 
all  allegations  of  fraud,  and  aver  that  the 
property  described  in  the  complaint  la  the 
property  of  Jane  Wilkes,  and  not  In  any 
way  liable  to  the  payment  of  the  debts  of 
John  Wilkes.  They  further  allege  that  the 
plaintiff's  cause  of  action,  if  he  has  any. 
Is  barred  by  the  statute  of  limitations. 
The  first  two  allegations  of  fraud  were 
treated  as  one,  by  agreement  of  the  par- 
ties, and  are  known  as  the  first  cause  of 
action,  and  that  relating  to  the  Capps 
mine  as  the  second  cause  of  action.  It 
was  lu  evidence  that  a  certain  lot  in  the 
city  of  Charlotte,  known  as  the  "Navy 
Yard,"  was  sold  under  execution  against 
the  defendant  John  lYllkes.  and  bought 
by  R.  T.  McAden  for  the  First  National 
Bank  of  Charlotte,  to  which  Wilkes  owed 
a  debt  of  about  915,000.  The  brothers  and 
sisters  of  the  feme  defendant  were  resi- 
dents of  the  state  of  New  York,  where  she 
had  a  separate  estate  invested  by  trustees 
under  her  marriage  settlemnnt.  They  sub- 
scribed or  loaned  $3,000  to  be  used  for  her 
benefit  by  her  brother  Adolph us  Swedburg. 
He,  through  Mr.  J.  H.  Wilson,  an  attor^ 
ney,  effected  an  arrangement,  whereby,  in 
consideration  of  the  payment  to  said 
bank  of  the  $3,000  and  the  execution  by 
Wilkes  and  his  wife  of  several  notes  fail- 
ing due  annually  for  the  remaining  f  12,000, 
the  said  Navy  Yard  property  was  con- 
veyed to  Mrs.  Jane  R.  Wilkes,  and  im- 
mediately reconveyed  by  her  and  her  hus- 
band by  mortgage  deed  to  secure  the  pay- 
ment of  the  notes  as  they  should  fall  due. 
The  equity  of  redemption  was  conveyed 
by  Wilkes  and  wife  to  Swedburg  as  a  se- 
curity for  the  f 3.000.  The  Navy  Yard 
property  was  subsequently  sold  at  a 
profit,  and  out  of  the  proceeds  of  sale  the 
deeds  to  the  bank  and  to  Swedburg  were 
discharged, leaving  a  balance  in  the  hands 
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or  Mre.  Wtlkes,  a  part  of  which  was  eabw- 
qoently  ased  in  making  the  cash  payment 
for  a  lot  or  tract  of  land  in  Charlotte,  on 
which  are  located  her  dwelling-house  and 
the  Mecklenburg  foundry ;  and  a  portion 
of  the  profits  were  used  for  the  purchase 
of  machinery,  etc.,  used  in  said  foundry. 
The  said  lot  was  sold  to  her  by  S.  B.  Alex- 
ander for  $9,000.  She  paid  out  of  her 
profits  91,000,  and  she  and  her  husband 
gave  notes  for  f 8,000,  the  balance  of  the 
pnrcba«e  money,  taking  title  to  herself, 
bat  Immediately  joining  her  husband  in  a 
reconveyance  to  secure  payment  of  notes 
for  parcbase  money.  She  has  not  paid  all 
of  the  purchase  money  yet.  The  foundry 
baa  been  managed  by  the  defendant  John 
Wilkes  for  heir  since  the  year  1S71,  and  she 
has  realised  a  handsome  profit.  He  draws 
checks  and  attends  to  the  management. 
She  allows  him  a  support  for  hlmseir  and 
family  out  of  the  profits  of  the  business. 
The  plaintiff  ottered  circumstantial  testi- 
mony tending  to  show  that  the  purchase 
was  made  in  the  name  of  the  wife,  but 
really  for  the  benefit  of  her  husband,  in  or- 
der tbat  it  might  be  protected  from  the 
husband's  creditors.  The  deposition  of 
plaintitf  and  that  of  one  Frank  W. 
Han  were  read  in  evidence,  both  depos- 
ing that  John  Wilkes  told  them  that  he 
conducted  the  business  in  his  wife's  name 
to  save  himself  from  annoyance  by  his 
creditors.  John  Wilkes,  McAden,  Alexan- 
der, and  others  testified  to  circumstances 
tending  to  show  that  the  purchase  and 
sale  of  the  Navy  Yard  and  the  subsequent 
purchase  from  Alexander  were  made  in 
good  faith  for  the  feme  defendant.  It  wcua 
io  evidence  for  the  plaintiff  that  after  the 
defendant  John  Wilkes  had  expended 
many  thousands  of  dollars  for  an  Interest 
in  the  Capps  gold  mine,  Including  the  land 
and  valuable  machinery  erected  thereon, 
bis  interest  was  sold  at  execution  sale,  to 
satiofy  an  execution  lanued  on  a  Judf^ment 
in  favor  of  one  J.  C.  Burroughs,  and 
bought  by  the  feme  defendant  for  five  dol- 
lars. Burroughs  also  testified  tbat  after 
the  sale  the  whole  of  his  judgment  was 
paid.  John  Wilkes  testified  that  he  had 
been  permitted  by  his  wife  to  pay  off  a 
number  of  old  debts  which  he  owed. 
He  denied  making  the  alleged  statement 
to  the  plaintiff  or  the  witness  Hall.  He 
testified  also  that  more  than  $8,000  of  his 
wife's  separate  funds  held  by  trustees  for 
her  bad  been  invested  in  the  machinery, 
etc.,  at  the  foundry.  He  further  testified 
tbat  be  had  made  no  arrangement,  either 
with  the  bank,  McAden,  or  the  sheriff,  in 
reference  to  the  sale  or  purchase  of  the 
Navy  Tard  property,  and  also  to  the  good 
faith  of  the  parties  In  the  purchase  of  the 
Cappe  mine.  One  of  many  circumstunces 
oBered  for  plaintiff  was  the  fact  that  for 
nine  years  the  business  of  Mecklenburg 
loundrv  was  advertised  in  the  name  of 
"John  Wilkes.  Proprietor." 

The  following  issues  were  submitted 
without  objection:  "(l)  Was  there  ony 
arran);ement,  agreement,  or  understand- 
ing  between  the  defendants  John  Wilkes 
or  Jane  B.  Wilkes  and  the  First  National, 
bank  of  Charlotte,  by  which  the  property 
conveyed  to  the  bank  by  the  sheriff  under 
the  execution  sale  of  May  23,  1870,  was 


thereupon  conveyed  to  defendant  Jane  R. 
Wilkes  lor  the  purpose  of  preserving  the 

groperty  and  business  of  John  Wilkes,  and 
indering,  delaying,  or  defrauding  his 
creditors?  Answer.  No.  (2)  Was  the 
property  conveyed  to  Mrs.  Wilkes  by  the 
bank  for  fl6,000  paid  for  out  of  the  proceeds 
of  the  sale  thereof  to  Matthews,  in  whole 
or  In  part,  and,  if  in  part,  how  much  of 
said  proceeds  were  so  used?  A.  In  part; 
twelve  thousand  and  Interest.  (8)  Were 
the  lots  conveyed  to  the  defendant  Jane 
R.  Wilkes  by  S.  B.  Alexander,  trustee,  and 
the  machinery,  machine  tools,  and  appli- 
ances made  for  or  used  in  the  foundry  and 
shops  purchased  with  the  money  and  cred- 
it of  the  defendant  John  Wilkes,  and  was 
the  title  to  said  lots  procured  by  him  to 
be  made  to  his  wife  for  the  purpose  of  de- 
frauding his  creditors  of  their  just  debts, 
and  especially  Coates  Bros.  ?  A.  No.  (4) 
Is  the  plaintiff  in  this  action  entitled  to 
possession  of  the  property  known  as  the 
'Capps  Mine,'  or  anyintereet  therein,  as  the 
property  of  John  Wilkes,  defendant?  A. 
No.  (5)  Is  the  plaintiff's  first  cause  of  ac- 
tion barred  by  the  statute  of  llmitutiuns? 
A.  Tes.  (6)  Is  the  plaintiff's  second  cause 
of  action  barred  by  the  statute  of  limita- 
tions.   A.  No." 

The  plaintiff  requested  the  court  to  In- 
struct the  Jury:  "(1)  That,  if  the  prop- 
erty in  dispute  was  purchased  from  Alex- 
ander for  the  consideration  of  f9,000, — 
$1,000  in  cash  and  the  balance  upon  cred- 
it,— for  the  payment  of  which  Wilkes  and 
wife  executed  their  notes  and  mortgage 
upon  the  same  for  payment  of  the  notes 
as  set  forth  In  the  mortgage,  and  only 
$1,000  has  since  been  paid  thereon,  and 
there  is  still  due  of  the  purchase  money 
over  $8,000,  then  the  consideration  of  the 
contract  .of  purchase  did  not  move  from 
Mrs.  Wilkes,  she  has  acquired  no  sole  and 
separate  interest  therein  as  to  the  unpaid 
purchase  money,  and  the  property  is  sub- 
ject to  the  claims  of  the  creditors  of  the 
husband,  incumbered  by  the  amount  of 
the  purchase  money  yet  due.  (This  in- 
struction was  refused.)  (2)  The  defend- 
ants, .  both,  in  their  answer  to  para- 
graphs 6  (of  answer)  having  admitted 
and  averred  thatthey  Invested  thesurplus 
after  paying  off  the  bank  debt  in  the  pur- 
chase of  the  Alexander  property,  now  oc- 
cupied by  them  as  the  Mecklenburg  Iron- 
Works,  cannot  be  permitted  to  prove  the 
contrary,  and  ISBiie  3  must  be  found  for 
the  plaintiff.  (The  court  refused  to  give 
this  Instruction.)  (3)  That,  even  according 
to  the  evidence  of  Mr.  Wilkes  on  the  trial, 
a  part  of  said  surplus  did  go  In  part  pay- 
ment of  the  purchase  money  of  said  prop- 
erty. (The  court  gave  this  Instruction.) 
(4)  Tbat  according  to  the  evidence  of 
Mr.  Wilkes  he  was  the  agent  of  Mrs. 
Wilkes,  and  gave  the  operations  of  the 
Iron-works  his  exclusive  attention  and 
labors,  and  large  accumulations  resulted 
therefrom,  which  were  applied  In  enlurg- 
ing  the  buildings,  increasing  the  machin- 
ery and  plant,  supporting  the  household 
to  the  extent  of  $.'>.000  per  annom,  and 
adding  to  the  value  of  the  Iron- works  to  the 
amount  of  $35,000.  Such  accumulations  did 
not  become  the  separate  property  of  the 
feme  defendant,  but  inured  to  the  benefit  of 
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John  Wilkefl,  and  the  third  issne  must  be 
found  fortbe  plaintiff.  (The  court  reinsed 
to  give  this  instructionO  (5)  That,i[anyof 
the  earnings  of  John  Wilkes  went  to  pay 
for  the  property  conveyed  to  Mrs.  Wilkes 
by  Alexander,  they  will  And  for  the  plaintiff 
on  issue  3  [to  the  extent  of  said  earnings.] 
(Given  by  the  court  as  modlfled  in  brack- 
ets.) (6)  That,  if  any  residue  or  balance 
arising  out  of  the  sain  by  Mrs.  Wiikos  and 
the  Swedburgs  to  Matthews  went  to  pay 
any  part  of  the  purchase  money  to  Alex- 
ander, they  will  find  for  the  plaintiff  on 
Issues.  (The  court  refused  to  give  this 
instruction.)  (7)  That  a  separate  estate 
in  a  married  woman  must  be  proved  by 
the  instrument  making  it,  and  that  there 
is  no  evidence  here  of  any  separate  estatM 
belonging  to  Mrs.  Wilkes,  deft.,  suflficicnt 
to  have  a  credit  upon  in  tlie  purchase  of 
lands,  and  no  evidence  has  been  adduced, 
showing  that  any  charge  upon  such  es- 
tate, if  it  existed,  could  attach  to  the 
transactions  set  up  in  the  answer.  (The 
court  refused  to  give  this  instruction.) 
(8)  *  A  badge  of  fraud  is  a  fact  or  circum- 
stance calculated  to  throw  suspicion  on 
a  transaction  and  requiring  explanation.' 
(This  instruction  was  given.)  If,  there- 
fore, there  are  any  circumstances  connect- 
ed with  the  sale  of  the  Navy  Yard  proper- 
ty on  May  23, 1870,  calculated  to  throw 
suspicion  on  that  transaction,  and  which 
circnrostancRs  have  not  been  satisfactorily 
explained  by  the  defenUants.the  jury  should 
answer  the  first  issue  'Yes.'  (The  courtre- 
fused  to  give  this  instruction.)  (9)  Fraud 
may  be  inferred  from  facts  and  circum- 
stances tending  to  establish  it.  and  less 
proof  Is  required  to  establish  fraud  between 
husband  and  wifethan  betweenstrangera. 
(This  instruction  was  given.)  (10)  That 
Btrongerproof  is  required  uf  parties  claim- 
ing the  benefit  of  transactions  bet  ween  Hus- 
band and  wife  than  from  parties  claiming 
benefits  of  transactions  bet  ween  strangers. 
(This  instruction  was  given.)  (11)  The 
presumption  is  that  the  wife  purchased 
with  funds  of  the  husband.  (Refused.) 
Transfer  of  property  from  the  husband  to 
the  wife  Is  regarded  with  suspicion.  tjGriv- 
en.)  (12)  Conversntionsof  partiescharged 
with  fraud  are  admitted  to  prove  the 
fraud.  If  there  was  any  arrangement  be- 
tween the  bank  on  the  one  hand,  and 
either  of  the  defendants,  or  any  one  of 
them,  on  the  other,  that  the  property 
should  be  bid  In  by  the  bank,  and  con- 
veyed to  Mrs.  Wilkes,  the  answer  to  the 
first  iesne  should  be, 'Yes.'  (Given.)  (13) 
It  Wilkes  has  devoted  his  industry,  bis 
knowledge  of  the  business,  his  skill  In  its 
management,  his  name  and  credit  tu  the 
accumulation  of  property  to  be  held  by 
his  wife  for  the  use  of  himself  and  family, 
to  the  exclusion  of  his  creditors,  the  Jury 
ought  to  answer  Issue  3  'Yes.'  [But  not  if 
he  was  merely  acting  bona  fi(/e  as  agent  for 
his  wife.]  (Given  as  modified,  modification 
shown  in  brackets.)  (14)  To  make  the 
execution  sale  fraudulent,  it  is  not  neces- 
sary that  the  sheriff  should  be  a  party  to 
the  agreement  that  the  property  shall 
[should]  be  bid  in  or  held  fortbe  benefit  of 
the  judgment  debtor.  Dobson  v.  Erwin, 
1  Dev.  &  B.  669.  (Given.)  (15)  If  there 
was  any  arrangement  between  the  bank 


and  either  John  or  Jane  Wilkes,  to  bring 
about  the  sale  under  execution,  so  as  to 
divest  John  Wilkes  of  the  title  and  rest  it 
in  Mrs.  Wilkes,  and  the  effect  of  the  trans- 
action was  to  hinder  and  delay  creditors, 
the  law  will  regard  such  transactions 
fraudulent,  though  it  may  not  have  been 
the  intent  of  the  parties  to  so  hinder,  de- 
lay, etc.  (Given  as  a  supplement  to 
prayer  No.  1  of  defendants.)" 

Defendants'  prayers  for  instructions: 
"(1)  [As  a  general  rule]  [amendment]  in 
order  to  find  that  any  of  the  transactions 
which  are  alleged  to  have  been  fraudulent 
were  fraudulent  as  to  the  creditors  of  the 
defendant  John  Wilkes,  the  jury  must  first 
be  satisfied  by  a  preponderance  of  the  evi- 
dence that  the  transactions  were  not  only 
such  as  in  their  effect  might  delay  or  hin- 
der creditors,  but  that  they  were  con- 
ceived and  carried  on  with  the  actual  in- 
tent  to  hinder,  delay,  and  defraud  credit- 
ors. [Subject,  however,  to  the  proviso  that 
if  it  wasacoroblnatiou  and  arrangement 
to  do  that  act,  etc.]  (Given  as  amended, 
amendments  in  brackets.)  (2)  That  the 
jury,  in  order  to  find  that  any  of  said 
transactions  were  fraudulent,  must  also 
find  that  Jane  R.  Wilkes  participated  in 
said  Interest  and  purpose,  [or  bought 
with  notice  thereof,  either  In  person  or 
through  her  husband  acting  for  her.] 
(Given  as  amended  In  brackets.)  (3) 
That,  if  the  creditors  Coates  Brothers  dis- 
covered the  alleged  fraud  more  than  three 
years  prior  to  the  commencement  of  this 
action,  the  first  cause  of  action  is  barred 
by  the  statute  of  limitations.  (Given.) 
(4)  That,  if  more  than  three  years  prior 
to  the  commencement  of  this  action  they 
bad  knowledge  of  facts  and  circumstances 
calculated  to  put  a  prudent  man  on  in- 
quiry, which.  If  prosecuted,  would  have 
disclosed  the  alleged  fraud,  then  the  law 
presumes  a  discovery  of  the  alleged  fraud 
at  said  time,  and  the  first  cause  of  action 
would  be  barred.  (Given.)  (5)  That,  il 
said  discovery  was  made  more  than  tea 
years  before  this  action  was  commenced, 
the  first  cause  of  action  Is  barred.  (Giv- 
en.) (6)  Repeat  the  fourth  prayer  as  to 
the  ten-year  limitation.  (Given.)  (7) 
That,  if  the  jury  should  find  that  any  of 
the  personal  property,  estate,  or  credit  ot 
John  Wilkes  was  invested  in  the  property 
described  in  the  first  cause  of  action,  yet 
if,  after  saia  investment,  more  than  three 
years  elapsed  before  the  commencement  ot 
this  action,  plaintiff  Is  barred.  (Refused.) 
(8)  That,  if  more  than  ten  years  elapsed 
under  the  facts  and  circumstances  detailed 
in  the  seventh  prayer,  the  plaintiff  Is 
barred.  (Refused.)  (9)  That,  if  the  jury 
believe  the  evidence,  the  plaintiff's  second 
cause  ot  action  is  barred  by  the  statute 
of  limitations.  (Refused.)  (10)  That,  It 
more  than  ten  years  elapsed  after  Coates 
Bros,  obtained  their  judgment,  and  before 
this  action  was  commenced,  the  plaintiff's 
first  cause  of  action  is  barred  by  the  stat- 
ute of  limitations.  (Given.)  (11)  That, 
if  more  than  ten  yearseiapsed  after  Coates 
Bros,  obtained  their  judgment,  and  before 
this  action  was  commenced,  the  plaintiff's 
second  cause  of  action  is  barred  by  the 
statute  of  limitations.    (Refused.)" 

The  court.  In  addition  to  special  instrao- 
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tions  given,  charged  the  Jury  as  follows, 
in  substance:  It  is  the  duty  of  the  jury  to 
weigh  the  testimony  ,etc.,to  rememberlf  the 
court  omits  or  misrecites  any.  Tlie  court  ex- 
presses oo  opinion  on  the  tacts,  nnd  the  jury 
are  not  to  draw  any  conclusions  against 
the  plaintiff  by  reason  of  the  stoppage  of 
the  case  against  the  defendants  nor  by  re- 
quiring it  to  go  on.  The  jury  are  not  to 
consider  that  argument  of  counsel  as  to 
the  effect  of  verdict  on  the  present  condi- 
tion of  the  Mecljienbiirg  Iron-Works. 
The  court  did  not  stop  counsel  In  that 
argument,  but  nowcautioBS  the  jury  that 
they  are  not  to  consider  that  nor  the  effect 
of  their  verdict  upon  any  one,  but  only  to 
find  the  truth  of  the  facts  submitted  to 
them  on  the  issues.  On  the  first  issue,  the 
plaintitT  claims  that  the  sale  of  the  foundry 
property  on  the  23d  of  May,  1870,  was 
fraadulent,  and  as  grounds  for  this  con- 
tention offers  evidence  that  sale  was  post- 
poned from  May  7th  to  May  23d ;  no  read- 
vertlsement  of  property  was  made.  John 
Wilkes  was  insolvent.  The  banl;  sold  to 
his  wile,  and  took  mortgage  back.  The 
bookR  of  the  foundry  went  on  without 
change.  The  admission  of  John  Wilkes  to 
Coates  and  to  Hall  that  he  had  put  the 
property  in  his  wife's  name,  etc.,  as  testi- 
fied by  them.  On  the  other  hand,  the  de- 
fendants say  the  postponement  of  the  sale 
to  the  20th  of  May  was  from  inad  vertenc'e, 
and  they  do  not  ijnow  whether  readver- 
tised  or  not.  They  admit  that  Wilkes  was 
Insolven  t,  but  deny,  on  the  testimony  of  Mc- 
Aden  and  Wilkes  hlmsell,  that  there  was 
any  arrangement  by  which  the  property 
was  to  be  sold  to  Mrs.  Wilkes',  and  a 
mortgage  taken  back  for  the  purchase 
money;  that  the  sale  was  made  in  good 
faith. andnot  for  thu  purpose  of  defrauding 
creditors,  and  refer  to  the  fact  that  after- 
wards the  plaintiff's  claim  became  barred 
by  the  statute  of  limitations  and  Wilkes 
renewed  the  debt  by  written  acknowledg- 
ment. When  the  purchaser  of  the  hus- 
band's property  is  his  wife,  the  law  looks 
through  all  disguises;  and  it  the  jury  find 
on  going  to  thebottora  of  thematter  that 
It  was  an  arrangement,  no  matter  how 
arranged,  they  should  answer  the  fli^t  is- 
sue "Yes;"  otherwise  "No."  The  burden 
is  on  the  plaintiff  to  show  such  arrange- 
ment by  preponderance,  etc.  The  plain tlH 
claims  on  the  second  Issue  that  the  prop- 
erty conveyed  to  Mrs.  WllkeS  by  the  bank 
lor  f  15.000  was  paid  for  entirely  out  of  the 
proceeds  of  the  sale  to  Matthews.  On  the 
other  hand,  the  defendants  say  that  only 
$12,000  of  the  purchase  money  and  Interest 
was  paid  out  of  the  proceeds  of  that  salp. 
On  this  point  It  Is  the  duty  of  the  jury  to 
sift  and  weigh  the  testimony,  and  say 
whether  in  whole  or  In  part,  and.  if  in 
part,  how  much  of  said  proceeds  were  so 
used.  On  the  third  Issue  same  chargewas 
submitted  substantially  as  on  the  first  Is- 
Boe,  except  that  the  evidence  raised  a  ore- 
Bomptlon  of  fraud  in  the  purchase.  ~On 
fourth  issue:  If  the  property  known 
as  the  "Capps  Mine"  was  bought  by  Mrs. 
Wilkes  by  an  arrangement,  contrivance, 
etc..  and  $13,000  worth  of  property  was 
bought  for  95,  the  sale  would  he  fraudti- 
lent,  the  jury  are  to  consider  it  in  his  wife, 
etc.,  but  If  the  sale  was  bona  Ode,  and  If  It 
T.I3s.B.no.lO— ID 


wan  not  with  consent  of  husband,  etc..  It 
is  a  good  sale.  The  law  views  with  sus- 
picion the  dealings  of  husband  and  wife, 
and  the  gross  inadequacy  of  price,  if 
bought  with  Wilkes'  money,  or  by  any 
contrivance,  or  If  sold  with  intent  to  hin- 
der and  delay  his  creditors,  and  Mrs. 
Wilkes  participated  in  such  intent,  or  had 
notice  of  It,  the  sale  was  fraudulent,  and 
you  will  answer  the  fourth  issue "' Yes;" 
otherwise  "No." 

The  plaintiff  excepted  to  the  court's  re- 
fusal to  Instruct  the  jury  as  requested  by 
plaintiff,  and  to  his  instructing  them  as 
requested  by  defendant,  and  to  the  charge 
as  given.  In  the  trial  of  the  cause  all  that 
part  of  the  complaint  which  spoke  of  the 
Mecklenburg  Iron- Works  was  by  consent 
treated  as  the  plaintiff's  first  cause  of  ac- 
tion, and  all  that  part  relating  to  the 
Capps  mine  as  a  second  cause  of  action. 
This  cause  was  given  to  the  jury  about  12 
o'clock  on  Saturday  of  the  first  week  of 
the  term.  About  5  o'clock  P.  M.  of  the 
same  day  they  came  Into  court,  and  stat- 
ed to  his  honor  that  they  were  unable  to 
agree.  His  honor  inquired  whether  they 
wished  instructions  upon  any  matter  of 
law.  Stated  that  he  would  be  glad  to 
give  them  special  Instructions  upon  any 
point  of  law.  about  which  they  were  in 
doubt,  but  that  If  they  were  differing  as 
to  the  facts  in  the  case  he  could  not  help 
them.  The  jnry  responded  that  they  wei-e 
differing  as  to  matters  of  fact,  but  they 
thought  it  was  utterly  impossible  for  them 
to  agree.  The  court  remarked  that  there 
were  two  weeks  more  of  the  court,  and  it 
was  important  to  the  parties  that  the  Jury 
should  agree.  He  could  give  them  plenty 
of  time  to  consider  the  case;  and  upon 
further  discussion  and  consideration  of  the 
case  he  thought  they  would  be  able  to 
agree  upon  a  Just  and  proper  verdict,  and 
notified  tha  sheriff  to  provide  them  with 
comfortable  quarters,  and  keep  them  to- 
gether In  charge  of  an  officer.  They  were 
accordingly  kept  at  an  hotel  in  charge  of 
an  officer  till  Tuesday  evening  following, 
when  they  rendered  the  verdict  recorded. 
No  exception  was  taken  to  the  remark  of 
the  court  till  after  verdict.  After  verdict 
plaintiff  moved  for  judgment,  notwith- 
standing the  verdict,  upon  the  grounds : 
(1)  That  the  evidence  as  to  the  sale  of  the 
Capps  mine  property  under  execution  to 
Jane  R.  Wilkes  was  sufficient  to  raise  a 
presumption  of  fraud,  and  that  there  was 
no  evidence  in  the  case  to  rebut  such  pre- 
sumption. (2)  That  the  evidence  showed 
clearly  that  the  defendant  John  Wilkes 
had  at  least  an  interest  In  all  the  proper- 
ty In  controversy  by  reason  of  his  services 
ahd  skill  in  operating  the  foundry  and 
shops  from  the  earnings  of  which  all  the 
money  which  had  gone  to  pay  for  the  said 
property  had  been  derived,  and  that  his 
creditors  were  entitled  to  the  benefit  there- 
of upon  a  proper  accounting.  (3)  That 
the  evidence  showed  that  the  Mecklenburg 
Iron-Works,  as  well  as  the  old  Navy  Yard 
property,  had  been  bought  by  Mrs.  Wilkes 
largely  on  credit,  and  that,  being  a  mai^ 
rled  woman,  and  not  a  free  trader  at  the 
time  of  such  purchase,  there  being  no  evi- 
dence that  the  purchase  waa  made  on  the 
faith  of  her  separate  estate,  or  that  bei 
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separate  property  wa8  charged  therewith, 
sncb  purchase  Inured  to  the  benefit  of  her 
husband's  creditors.  This  motion  was 
refused,  and  the  plaintiff  excepted.  Plaln- 
tifl  then  moved  for  a  new  trial  upon  the 
same  Kroands  as  set  out  In  the  motion 
for  a  Judgment,  notwithstanding  the 
verdict, and  upon  the  additional  grounds: 
(1)  That  the  court  intimated  an  opinion 
that  the  plain tlK  had  failed  to  make  out  a 
case  when  he  rested.  (2)  Because  of  the 
court's  language  to  the  Jury  when  the 
jury  announced  that  they  could  not  agree. 
(8)  For  failure  to  give  the  instructions 
asked  for  by  the  plaintiff,  and  for  improp- 
er instructions  given  at  request  of  counsel 
for  defendants,  and  for  error  in  thecbarKe. 
This  moUon  was  refused,  and  the  plaintiff 
excepted.  There  was  Judgment  for  defend- 
ants, from  wbirb  plalntlS  appealed. 

B.  C.  Potts,  O.  F.  Basoo,  and  W.  P.  By- 
jDiiin,  for  appellant.  BurweUA  Walker&nA 
Jones  A  Tillett,  tor  appellees. 

AVRRY,  J.,  [after  stating  the  facts  aa 
»boye.)  When  the  plaintiff  rested  upon 
the  supposition  that  the  testimony  offered 
by  him  was  sufficient  t<i  be  submitted  to 
the  Jury  as  prima  fade  evidence  of  his 
right  to  recover,  the  Judge  asked  counsel. 
In  presence  of  the  Jury,  in  effect,  whether 
tbey  did  not  think  that  the  defendants 
mightsafelydemnr,  and  required  both  par- 
ties to  give  him  the  benefit  ot  their  views 
upon  the  question  of  law  thus  propound- 
ed. Wlttkowsky  v.  Wasson,  71  N.  C.  4.51; 
State  V.  Brown,  100  N.  C.  51S),  6  S.  E.  Rep. 
668.  After  hearing  the  argument,  the 
court  directed  the  defendants  to  proceed, 
and  told  the  jury  then,  as  they  were  sub- 
sequently cautioned  in  the  charge,  to  bear 
in  mind  the  fact  that  the  court  had  no 
right  to  intimate,  and  bad  not  in  fact  in- 
timated, an  opinion  in  favor  of  the  defend- 
ants by  requiring  argument,  or  ac^ainst 
them  by  requiring  them  subsequently  to 
develop  their  defense.  The  plaintiff  had 
promptly  objected  and  excepted  when  the 
inquiry  was  first  addressed  to  bis  counsel. 
The  statute  (Code.  §  41.<t)  prohibits  the 
Judge  wbo  presides  at  the  trial  from  ex- 
pressing an  opinion,  "in  giving  a  charge 
to  the  jury,  either  inacivl}  or  a  criminal 
action,"  that  a  fact  has  or  has  not  been 
fully  proven.  Neither  the  letter  nor  the 
spirit  of  the  la  w  was  violated.  The  jury 
wore  cautioned  after  the  argument,  and 
warned  subsequently  iu  the  instruction 
given  them,  that  they  must  draw  no  infer- 
ence prejudicial  to  either  of  the  parties 
from  the  request  for  an  nrgnment  on  the 
one  hand,  or  the  order  made  at  its  con- 
clusion on  the  other.  There  was  no 
good  ground  for  complaint  on  the  part  of 
either.  State  v.  Chastain,  104  N.  O.  904, 
10  S.  E.  Rep.  519;  McCurry  v.  McCurry,  82 
N.  C.  296.  "This  cause  was  given  to  the 
Jury  about  12  o'clock  on  Saturday  of  the 
first  week  of  the  term.  About  6  o'clock 
p.  M.  of  the  same  day  they  came  into 
court,  and  stated  to  his  honor  that  they 
were  unable  to  agree.  He  inquired 
whether  they  wished  instruction  upon 
any  matter  of  law,  and  stated  that  be 
would  be  glad  to  give  them  special  in- 
rttrnctionB  upon  any  point  ot  law  about 
wbicb  tbey  were  in  doubt;  but  that  it 


they  were  differing  as  to  the  facts  In  the 
case  he  could  not  help  them.  Tbey  re 
sponded  that  they  were  difiering  as  to 
matters  of  fact,  but  they  thought  it  was 
utterly  impossible  lor  them  to  agree.  The 
court  remarked  that  there  were  two 
weeks  more  of  the  court,  and  it  was  im- 
portant to  the  parties  that  the  jury  should 
agree.  He  could  give  them  plenty  of  time 
toconsider  the  case,  and  upon  further  dis- 
cussion and  consideration  of  the  case  hn 
thouzht  they  would  be  ahle  to  agree  upon 
a  just  and  proper  verdict,  and  notified  the 
sheriff  to  provide  them  with  comfortable 
quarters,  and  keep  them  toaretber  in 
charge  of  an  officer.  Tbey  were  accord- 
inely  kept  at  an  hotel  In  charge  ot  an  offi- 
cer, till  Tuesday  evening  following,  when 
they  rendered  the  verdict  recorded.  No 
exception  was  taken  to  the  remark  of  the 
court  till  after  the  verdict. "  The  law  an- 
ticipates a  verdict  in  every  case  after  the 
jury  have  had  a  reasonable  time  for  con- 
sideration. State  V.  Ephraim,  2  Dev.  &  B. 
171.  The  Judge  had  the  power  to  dis- 
charge the  Jury  in  accordance  with  their 
request,  or  in  the  exercise  of  a  sound  dia- 
cretlon  to  detain  them  till  the  end  of  the 
term.  It  was  not  error  to  tell  them  what 
the  law  provided  iu  reference  to  their  de- 
tention, and  direct  that  they  should  be 
taken  to  comfortable  quarters  tor  further 
consideration  and  discussion  ot  the  issues 
in  reference  to  which  tbey  had  not  agreed. 
Hannon  r.  Orizzard,  89  N.  C.  115.  The 
jury,  Helected  by  the  county  commissioners 
on  account  of  tlieir  high  character,  aresup- 
posed  to  Jiave  sufflcieut  intelligence  to  un- 
derstand the  extent  of  the  judge's  power, 
and  to  have  suchconceptions  of  their  own 
duty  that  they  will  not  be  driven  to  re- 
turn a  hasty  and  unjust  verdict  for  fear  of 
being  kept  in  comfortable  quarters,  bat 
separated  from  their  families,  for  a  few 
days,  or  tor  two  weeks.  If  they  could  not 
sooner  concur  as  to  their  findings.  If  the 
typical  Jurors  chosen  under  our  law  are  so 
wanting  in  Intelligence  and  virtue  that  the.v 
can  be  swerved  from  the  line  of  rectitade 
by  such  considerations,  then  we  should 
so  reform  our  system  as  to  insure  the  se- 
lection of  men  who  are  guided  by  prind- 
pie,  and  thus  bring  our  practice  and  the- 
ory into  harmony.  The  remark  of  tbe 
Judge  did  not  constitute  sufficient  ground 
for  exception,  if  objection  bad  been  made 
in  apt  time.  It  the  tendency  ot  telling  the 
Jury  the  extent  of  the  authority  vested  in 
the  court  was  to  induce  them  to  agree, 
neither  party  could  say  in  advance  that  It 
was  calculated  to  foi-eshow  or  Indicate 
the  particular  conclusion  which  It  wonid 
be  proper  for  them  to  reach.  It  is  unrea- 
sonable to  entertain  this  objection,  made 
for  the  first  time  after  verdict,  it  from 
tbe  nature  of  the  case  It  would  have  been 
available  as  a  ground  ot  exception  at  An 
earlier  stage  of  the  proceeding. 

It  is  settled  law  in  North  Carolina  that 
our  statutes  (chapter  42,  Code)  impose  no 
limit  upon  tbe  "  wife's  power  to  acquire 
property  by  contracting  with  her  hus- 
band or  any  otber  person,  but  only  oper- 
ate to  restrain  her  from  or  protect  her  lo 
disposlag  of  property  already  acquired  by 
bar."  Buttle  v.  Mayo,  102  N.  C.  439.  »S. 
E.  Rep.  884;  Stephenson  v.  Felton,  106  N. 
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C.  121, 11  S.  B.  Rep.  255;  Qeorge  v.  High. 
86  N.  C.  09:  Dala  y.  Young,  70  N.  C.  450; 
Klrkman  V.  Bank,  77  N.  C.  394.  The  luw 
restricts  her  Jus  diaponendJ^  not  tier  Jub 
acqairvadi.  Tbougli  a  married  wuman 
may  not  be  able  to  bind  herself  by  a  con- 
tract (or  the  paymeqt  of  the  porcbase 
money,  yet,  if  tb«  vendor  cboosea  to  take 
tbe  riaii  of  collecting  the  debt  from  lier, 
neitber  ber  husband  nor  bla  creditor  will 
be  allowed  to  questlop  the  validity  of  a 
bund  for  title  or  deed  executed  to  ber  in 
good  faith,  or  to  claim  proUte  accruing 
from  a  resale  of  any  interest  in  land  wbicb 
she  may  have  acquired  under  such  agree- 
ment or  conveyance.  No  complaint  was 
ever  made  by  Mi-Aden  or  tbe  bank,  and 
tbe  purchase  money  was  altlmately  paid, 
and  the  Hen  apon  it  created  by  the  mort- 
gage discbarged.  Where  the  wife  has  no 
separate  estate,  or  where  shedoesnot  bind 
snch  separate  «tate  as  she  has,  to  secure 
the  payment  of  the  purahase  money  for 
other  property  bongbt  by  her  on  a  cred- 
it, the  contract  nevertheless  inures  to  her 
benefit,  and  she  holds  tbe  property,  when 
paid  tor,  in  ber  own  right.  '2  Bish.  Mar. 
Worn.  §  80;  Bums  v.  McGregor,  90  N.  C. 
222:  Knapp  V.  Smith.  27  N.  Y.  277.  If, 
therefore,  after  B.  Y.  McAden  had  bought 
at  execntion  sale  the  land  of  her  husband, 
known  as  the  "Navy  Yard  Property." 
the  feme,  defendant  contracted  through 
Swedburg.  Wilson,  or  even' through  ber 
husband,  acting  in  good  faith  as  her 
agent,  for  tbe  purchase  of  tbe  property  in 
her  own  right,  and  Swedburg  advanced 
$3,000  of  tbe  purchase  money,  taking  a 
conveyance  absolute  upon  its  (ace  of  her 
equity  of  redemption  from  her  husband 
and  herself  to  secure  its  repayment,  while 
McAden  for  the  bank  conveyed  the  prop- 
erty to  her  absolutely,  taking  at  the  same 
time  a  mortgage  from  ber  and  her  bus- 
band  to  secure  the  residue  of  tlie  purchase 
money  ($12,000)  due.  in  tour  equal  annu- 
al InBtallments,  these  transactions  vested 
in  her  tbe  equitable  title  to  the  laud,  sub- 
ject first  to  tbe  payment  of  the  notes  tor 
tbepnrchasemonej.wlth  interest, and  then 
to  the  amount  advanced  by  Swedburg. 
While  her  agreement  to  pay  tbe  purchase 
money  could  not  be  enforced  directly,  she 
could  by  Joining  her  husband  make  a 
valid  conveyance  of  her  own  land, whether 
by  an  absolute  deed  or  a  mortgage.  New- 
hart  V.  Peters.  80  N.  C.  168.  In  this  way 
she  pledged  tbe  land  as  security  for  the 
payment  of  the  residue  o(  the  purchase 
money,  though  she  did  not  bind  herself 
personally. 

Where  land  Is  conveyed  to  a  married 
woman  by  a  person  other  than  ber  bus- 
band,  every  presumption  is  in  favor  o(  tbe 
validity  of  sucb  a  conveyance,  as  is  the 
role  in  reference  to  other  deeds.  2  Bish. 
Mar.  Worn.  §  138.  The  burden  of  Droving 
the  deed  of  both  McAden  and  Alexauder 
to  Mrs.  Jane  Wilkes  to  be  fraudulent  was 
upon  tbe  plaintiffs.  She  was  not  required 
to  show  afhrmatively  that  she  purchased 
with  her  own  money,  or  upon  her  own 
credit.  A  different  rule  might  have  ap- 
plied If  the  land  had  been  conveyed  by  ber 
husband,  instead  of  by  the  puixibatier  at 
execution  sale.  While  her'  buying  on  a 
credit  from  McAden  dues  Hot  per  se  affect 


the  validity  ot  the  conveyance  to  her,  tbe 
counsel  for  the  plaintit(  had  tbe  right, 
which  they  doubtless  exercised,  to  insist 
before  the  ]ur.y  that  her  purchase  on  a 
credit,  when  her  separate  funds  held  un- 
der her  marriage  contract  could  not  be  in- 
vested outside  of  tbe  state  of  New  York, 
unless  in  pursuance  o(  a  judicial  decree  o( 
the  courts  of  that  state,  was  a  suspicious 
circumstance,  which,  with  others,  tended 
to  show  that  the  husband  used  tbe  wife's 
name  with  her  assent  to  buy  the  property 
tor  his  own  benefit,  and  prevent  his  credit- 
ors (rom  again  selling  it  to  satisfy  bis 
debts.  All  o(  the  circumstances  enumerat- 
ed in  tbe  carefully  prepared  brief  of  plain- 
tiff's counsel  are  at  most  but  badges  o( 
fraud,  to  be  considered  by  the  Jury  as 
tending  to  establish  the  purpose  ot  tbe 
parties  in  tbe  execution  ot  the  deed.  The 
evidence  as  a  whole  was  not  even  suffi. 
cient  to  raise  the  presumption  in  tact, 
much  less  In  law,  that  the  first  convey- 
ance (ot  October  14, 1870)  to  Mrs.  Wilkes 
was  fraudulent.  State  v.  Mitchell,  102  N. 
C.347,9S.B.Rep.702:  Woodruff  v.  Bowles, 
104  N.  C,  197, 10  S.  E.  Rep.  482;  Harding  v. 
Long,  103  N.  C.  1, 9  S.  E.  Rep.  445;  Berry 
T.  Itall,  105  N.  C.  154, 10  8.  E.  Rep.  90:1. 
There  is  no  presumption  arising  from  the 
testimony  that  sire  used  the  funds  of  her 
husband  in  making  the  purchase.  The 
judge  in  his  charge  enumerated  carefully 
the  circumstances  relied  on  by  the  plain- 
tiff as  badges  of  fraud,  and  also  recapitu- 
lated the  testimony  offered  by  the  defend- 
ants in  explanation.  There  was  no  error 
in  giving  or  refusing  instruction  in  rela- 
tion to  tbe  first  issueinvolvingthe  charac- 
ter of  the  deed,  conveying  the  Navy  Yard 
property  to  Mrs.  Wilkes.  The  general 
principles  already  stated,  if  applied  to  the 
testimony  bearing  upon  that  issue,  will 
dispose  of  all  exceptions  arising  out  ot 
any  view  ot  it.  It  tbe  feme  defendant, 
through  ber  agent,  acting  in  good  faith, 
had  legal  capacity  to  purchase  even  on  a 
credit  the  Navy  Yard  property.  It  would 
follow  that  the  fund  realized  as  a  profit 
from  a  subsequent  sale  of  it  would  consti- 
tute a  part  of  her  separate  estate,  and  she 
could  use  that  fund,  or  $1,000  of  it,  in 
making  a  cash  payment  tor  the  proper- 
ty on  which  the  dwelling-house  and  foun- 
dry are  now  located,  and  the  deed  of  Alex- 
ander to  her. would  be  presumptively  val- 
id, as  would  be  the  mortgage  deed  execut- 
ed by  her  and  her  husband,  by  which  they 
reconveyed  tbe  land  to  Alexander  to  se- 
cure the  payment  of  the  residue  ot  tbe 
purchase  money  ($8,000.)  The  same  rea- 
son and  the  same  authorities  that  were 
offered  to  sustain  the  presumptive  validi- 
ty o(  the '  transaction  with  McAden  ap- 
plied to  the  later  trade  with  Alexander. 
Tbe  consideration  of  $1,000  paid  down  did 
move  froui  Mrs.  Wilkes,  as  it  constituted 
a  part  of  her  legitimate  profit  from  the 
toraier  sale,  if  her  deed  tor  the  Navy  Yard 
property  was  valid.  Neither  of  the  deeds 
was  fraudulent  as  to  the  feme  defendant, 
unless  she  participated  in  the  fraud,  or 
she  or  her  agent  bad  notice  ot  a  fraudulent 
purpose  or  combination  to  hinder,  delay, 
or  clefrHUd  tbecreditorsof  her  husband  be>- 
fure  she  purchased.  Battle  v.  May u  and 
Woodruff  V.  Bowies,  supra. 
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Without  discoRalng  them  in  detaO,  we 
have  disposed  of  the  exceptions  to  the  re- 
fusal of  the  coort  to  give  the  instructlona 
asked,  numbered,  respectively,  1,  8,  6,  7,  8, 
]1, 15,  and  those  relating  to  Inwtructlons 
requested  by  the  defendants  upon  the 
same  subject,  numbered  1  and  2.  The  ob- 
jection urged  in  the  plaintiff's  brief  that 
the  verdict  was  against  the  weight  (»f  the 
evidence  is  one  that  is  addressed  entirely 
to  the  discretion  of  the  nisi  priiis  judge, 
when  made  below.  His  rernsal  to  grant 
a  new  trial  on  that  ground  is  not  review- 
able, and  such  motions  will  not  be  enter- 
tained when  made  for  the  first  time  in  the 
appellate  court.  Whiteharst  v.  Pettlpher, 
103  N.  C.  40, 11  S.  E.  Bep.  869.  An  appeal 
lies  only  from  the  refusal  to  set  aside  the 
verdict  on  the  ground  that  there  was  no 
evidence,  or  not  in  law  sufficient  evidence, 
to  support  It.  Inadequacy  ol  price  is  not 
of  itself  in  any  case  sufficient  ground  for 
setting  aside  a  conveyance  as  fraudulent, 
but  is  a  suspicious  circumstance,  to  be 
considered  in  connection  with  other  testi- 
mony tending  to  show  fraud  in  procuring 
its  execution.  Berry  v.  Hall,  supra  ;  Pot- 
ter V.  Everitt,  7  Ired.  Eq.  152;  Bump. 
Fraud.  Conv.  p.  86:  Kerr,  Fraud  &  M.  189. 
Mrs.  Wilkes  had  the  same  right  to  buy 
her  husband's  land  with  her  own  funds 
when  sold  at  execution  sale,  or  from  a 
purchaser  at  such  sale,  that  any  other 
person  had.  If  additional  testimony  were 
offered  tending  to  show  a  fraudulent  com- 
bination to  prevent  a  fair  competition  of 
bidders  on  the  part  of  her  husband  and 
others,  in  which  she  participated,  or  of 
which  she  had  notice  before  buying,  then 
the  jury  would  bejustiflcd  in  considering 
the  inadequacy  of  the  price  paid  for  the 
Capps  mine.  In  connection  with  other 
badges  of  fraud  and  with  the  fact  that  she 
was  the  wife  of  the  debtor.  Where  the 
husband  contracts  to  sell  to  the  wife,  or 
conveys  property  to  her  In  payment  of  an 
alleged  debt,  or  for  an  alleged  money  con- 
sideration paid  by  her,  the  burden  is  upon 
her  to  show  the  bona  fides  of  the  transac- 
tion. State  V.  Mitchell,  supra.  But, 
where  she  claims  under  a  sheriff's  deed 
and  an  execution  sale,  there  is  no  such 
presumption  as  would  arise  from  a  direct 
sale  and  conveyance  by  him  to  her.  The 
subsequent  payment  of  the  whole  debt, 
due  the  plaintiff  in  execution,  by  some  one, 
and  the  fact  that  the  husband  was  the 
defendant  in  execution,  were  the  circum- 
stances relied  on,  In  connection  with  the 
Inadequacy  of  price,  to  establish  the  al- 
leged fraud.  If  these,  standing  alone, 
were  sufficient  to  be  submitted,  as  the 
judge  did,  to  the  jury,  to  show  a  fraudu- 
lent combination,  it  will  not  be  insisted 
that  they  are  strong  enough  to  raise 
Bucb  a  presumption  of  fraud  as  would, 
without  explanation,  Justify  the  court  in 
Instructing  the  jury  to  respond  "  Yes"  to 
the  fourth  Issue.  We  are  aware  that 
there  is  some  apparent  conflict  of  author- 
ity In  those  cases  where  the  property  has 
been  sold  at  judicial  sale,  as  to  the  weight 
of  certain  evidence  tending  to  establish 
fraud,  but  It  is  now  settled  that,  since  sep- 
arate courts  of  equity  were  abolished,  the 
judge  has  no  right  to  instruct  the  jury  as 
to  the  weight  of  evidence,  when  it  is  not 


sufficient  to  raise  a  presumption  of  the 
truth  of  the  allegation  of  fraud.  Berry 
V.  Hall,  supra;  Ferrall  v.  Broad  way,  95  N. 
C.  351.  Under  our  present  Code  a  married 
woman  may  purchase  property  and  carry 
on  business  on  her  separate  account,  and 
throuifh  her  husband  as  agent.  The  fact 
that  she  employs  him  and  supports  him 
does  not  raise  a  presumption  of  fraud, 
though  it  is  competent  in  trying  the  issue 
to  show  hla  manner  of  conducting  the 
business.  State  v.  Mitchell,  supra;  Ab- 
bott's Tr.  Ev.  171.  172;  Rankin  r.  West, 
25  Mich.  195;  Klnender  v.  Lynch,  •43  N.  T. 
363.  Her  title  to  the  property  is  not  Im- 
paired, nor  do  bis  creditors  acquire  any  in- 
terest In  the  profits  because  he  gives  hla 
services  without  other  compensation  than 
an  indefinite  allowance  applied  by  her  per- 
mission to  the  payment  of  his  expenses. 
Abbey  v.  Deyo,  4t  N.  Y.  345;  Knapp  v. 
Smith,  supra;  Gage  v.  Dauchy,  34  N.  Y. 
293;  Buckley  v.  Wells,  83  N.  Y.  518.  In 
Manning  v.  Manning,  79  N.  C.  293,  the 
right  of  the  wife  to  hold  the  husband,  as 
her  agent,  to  account  for  the  rents  and 

Eroflts  of  her  land,  though  received    by 
im    without   objection,    was    distinctly 
recognized. 

While  creditors  may  subject  one's  cboaes 
in  action,  including  even  a  claim  for 
compensation  due  him  for  hla  services  un- 
der an  express  or  implied  contract  In  a 
supplementary  proceeding,  they  have  no 
lien  upon  his  sVill  or  attainments,  nor  can 
they  compel  him  to  exact  compensation 
for  managing  his  wife's  property,  or  col- 
lect from  her  as  on  a  quantuin  merait 
what  bis  services  were  reasonably  worth. 
2  Blsb.  Mar.  Worn.  §§  299,  300,  433,  454. 
She  may  remunerate  him  by  furnishinf; 
him  a  support.  He  may,  it  he  choose, 
serve  her  without  compensation.  Id.  § 
439;  Corning  v.  Flower,  24  Iowa,  584.  In- 
deed, a  creditor  cannot  collect  from  any 
person  compensation  for  service  rendered 
by  his  debtor  'with  the  uuderstandini; 
that  it  was  gratuitous.  2  Bish.  Mar. 
Wom.  supra.  We  think,  therefore,  that 
there  was  no  error  In  the  refusal  of  the 
court  to  give  the  plaintiff's  Instruction 
numbered  4,  nor  in  the  amendments  made 
to  those  numbered,  respectively,  5  and  13. 
The  plaintiff  certainly  has  no  just  ground 
to  complain  of  the  charge  given  upon 
that  point,  and  the  defendants,  in  view  of 
the  verdict  rendered,  have  no  reason  for 
objecting. 

In  the  trial  of  issues  like  those  submitted 
In  our  case,  where  so  many  competent  cir- 
cumstances are  adduced  as  badges  of 
fraud,  it  necessarily  opens  the  door  quite 
as  wide  for  the  Introduction  of  evidence  in 
rebuttal.  When  so  much  testimony  had 
been  offered  for  the  purpose  of  Showing  an 
Intent  on  the  part  of  Wilkes  and  his  wife 
to  evade  the  payment  of  the  debt  to 
Coates  Bros.,  It  was  competent  to  show 
In  rebuttal  that  with  full  knowledge  that 
the  judgment  was  barred  by  the  statute 
of  limitations  he  had  voluntarily  allowed 
them  to  renew  It.  The  ihme  defendant 
was  nut  a  party  to  the  ault  brought  in 
the  superior  court  of  Rowan  county  by 
Coates  Bros,  on  the  20th  of  March,  1874. 
and  in  which  judgment  was  recovered  and 
proceedings  supplementary  to  execution 
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were  Instituted.  The  afflda  vlt,  wlilch  was 
the  basis  of  the  supplementary  proceed- 
ings, was  dated  September  7,  1874.  In 
obedience  to  an  order  dated  September  24, 
1874,  the  defendant  John  Willtee  appeared 
before  J.  M.  Horah,  cleric  of  said  court, 
during  the  same  month,  and  was  exam- 
ined. No  further  action  was  taken  till  the 
2l8t  of  April,  1883,  when  another  order 
nras  issaed  upon  a  similar  affidavit,  in 
obedience  to  which  John  Wilkes  was 
again  summoned  before  said  clerk  and  ex- 
amined, .first  on  the  8th  of  May,  1883. 
John  Wilkes  again  appeared,  on  notice, 
December  17, 1883,  when  he  and  F.  W.Hail 
and  others  were  examined  before  said 
Horah,  clerk.  The  deposition  of  Qeorgo 
M.  Coates,  Jr.,  was  taken  before  a  com- 
missioner of  affidavits  on  the  8d  of  Janu- 
ary, 1884,  to  be  read  in  said  proceeding. 
From  an  order  of  Gkaveb,  Judge,  refusing 
a  motion  to  appoint  a  receiver  upon  the 
testimony  of  the  witnesses  examined,  and 
to  compel  the  defendant  John  Wilkes  to 
produce  the  books  of  the  Mecklenburg 
Iron-WorkB,  kept  by  or  under  the  direc- 
tion ot  John  Wilkes,  for  his  wife,  Mrs. 
Jane  Wilkes,  tlie  plaintiff  appealed,  and 
the  judgment  below  was  reversed.  Coates 
V.  Wilkes,  92  N.  C.  376.  From  an  order 
made  by  Montoombry,  Judge,  at  August 
term,  1885,  and  subsequently  amended, ap- 
pointing the  plaintiff,  Osborne,  receiver, 
and  empowering  him  to  bring  suit,  etc., 
and  restraining  Mrs.  Wilkes,  who  was  not 
a  party,  from  disposing  of  or  transferring 
certain  property,  the  defendant  John 
Wilkes  appealed.  Coates  v.  Wilkes,  94  N. 
C.  174.  This  .court  declhred  that  it  was 
error  to  order  that  she  be  restrained  from 
transferring  property  claimed  by  her, 
when  she  was  not  a  party,  and  bad  not 
been  ordered  to  appear  for  examination, 
or  otherwise  notified  of  the  decree,  though 
in  other  respects  the  judgment  of  the  low- 
er court  was  affirmed.  Accordingly  the 
plaintiS,  as  receiver,  caused  the  summons 
in  this  action  to  be  Issued  against  the  de- 
fendants, John  Wilkes  and  his  wife,  on  the 
SOtb  day  of  August,  1886.  The  exceptions 
to  the  charge  given  by  the  court  at  the  re- 
qnest  of  the  defendants  raised  the  question 
whether  what  was  called  the  firat  cause  of 
action,  brought  for  the  recovery  of  the 
Mecklenburg  foundry  property,  had  been 
barred  by  the  lapse  of  time  since  the  right 
of  action  accrued.  The  plaintiff  in  his 
complaint  demanded  judgment  that  the 
deed  conveying  tlie  Mecklenburg  foundry 
property  to  the  defendant  Jane  Wilkes  be 
declared  void,  and  that  she  be  declared  a 
trustee  of  said  property  for  the  benefit  of 
the  creditors  of  John  Wilkes,  and  that  she 
be  required  "  to  surrender  the  said  lot, 
baildings,  machinery,  and  all  things  there- 
unto belonging  or  used  In  said  foundry 
and  shops  to  the  plaintiff  as  receiver." 
etc.,  and  that  she  and  John  Wilkes  be 
•decreed  to  account  with  the  plaintiff  for 
use  and  occupation,  rents, "  etc.  The  case 
was  one  solely  cognizable  in  a  court  of 
equity,  and  therefore,  without  regard  to 
the  amendment  ot  1889,  the  plaintiff's  right 
to  havethedefendant  Jane  Wilkes  declared 
a  trustee  for  Coates  Bros,  was  barred 
three  years  after  the  discovery  of  the  fraud 
by  Coates  Bros.,  or  three  years  after,  by 


the  exercise  ot  reasonable  diligence,  they 
might  have  discovered  it.  Code,  §  155, 
Bubsec.  9;  Day  v.  Day,  84  N.  C.  408;  Lan- 
ning  V.  Commissioners,  106  N.  C.  511,  11  S. 
E.  Rep.  622;  Hurlbert  v.  Douglas,  94  N. 
C.  122;  Jaffrey  v.  Bear,  103  N.  C.  165,  9  S. 
E.  Rep.  382.  This  action  is  brought  with 
the  special  view  of  declaring  Mrs.  Wilkes, 
who  was  not  a  party  to  the  former  action 
or  proceeding,  a  trustee,  and  therefore  to 
her  plea  of  the  statute  of  limitations  it  is 
not  sufficient  to  reply  that  this  action  (as 
in  Hughes  v.  Wbltuker,  84  N.  C.  640)  was 
brought  in  aid  of  the  former  suit.  The 
right  of  action  accrued  as  to  her  when  the 
fraud  was  or  might  by  due  diligence  have 
been  discovered.  If  the  testimony  ot 
George  M.  Coates,  Jr.,  a  member  of  the 
firm  of  Coates  Bros.,  bo  taken  as  true, 
John  Wilkes  told  him  in  the  year  1871  that 
he  conducted  the  business  in  his  wife's 
name  "because  his  creditors  would  ham- 
per him,"  if  he  conducted  it  otherwise.  It 
Coates  Bros,  had  notice  that  Wilkes  used 
his  wife's  name  in  l871  to  avoid  embar- 
rassment on  account  ot  his  debts,  being 
then  creditors,  a  cause  of  action  accrued 
at  that  time  in  their  favor.  After  their 
right  to  equitable  relief  was  barred  by  the 
lapse  of  time,  a  receiver  appo1nte<l  at  their 
instance  could  not  recover  when  the  stat- 
ute was  pleaded  by  Mrs.  Wilkes. 

In  so  far  as  the  action  was  prosecuted 
for  the  purpose  of  recovering  from  the  feme 
defendant  the  possession  of  specific  articles 
of  personal  property,  or  of  compelling  her 
to  account  forthe  use  of  the  personal  prop- 
erty or  the  rent  of  real  property,  it  was 
clearly  barred  after  the  three  years  from 
the  time  when  the  right  of  action  accrued. 
Code,  §  155.  Bubsec.  4.  If  the  first  cause  ot 
action  had  not  been  barre<1  in  tbree  years, 
under  the  subsections  of  section  155  of  tiie 
Code,  as  to  Mrs.  Wilkes,  she  might  clearly 
have  availed  herself  of  the  general  provis- 
ion, (Code,  §  158,)  and  therefore  It  was  not 
error  to  tell  the  jury  that  the  first  cause 
of  action  was  barred  within  ten  years 
after  the  right  to  bring  it  accrued.  The 
cases  of  Dobson  v.  Erwin,  1  Dev.  &  B.  569, 
Bridges  v.  Moye,  Busb.  Eq.  170,  and  oth- 
ers cited,  were  decided  long  before  either 
of  the  three  statutes  upon  which  the  rul- 
ings ot  his  honor  below  rested  were  en- 
acted as  a  part  of  the  Code  of  Civil  Pro- 
cedure In  1868.  Before  that  time  there  was 
no  limit  short  of  20  years  to  the  right  to 
follow  the  funds  ot  a  debtor  fraudulently 
invested  in  the  name  ot  another,  except 
where  the  statute  in  relation  to  the  aban- 
donment of  an  equity  (Rev.  Code,  c.  65, 
§  19;  Laws  1826,  c.  2«,  §  2)  applied.  With 
full  and  fair  instruction  the  jury,  as  it  was 
their  province  to  do,  passed  upon  the 
good  faith  ot  the  parties  Interested  in  the 
transactions  in  reference  to  the  sale  of  the 
"Navy  Yard  Pniperty"  and  the  lot  on 
which  the  Mecklenburg  foundry  is  located, 
as  well  as  iu  the  purchase  of  the  Capps 
mine.  There  was  testimony  tending  to 
throw  a  cloud  of  suspicion  over  the  trea- 
ties that  culminated  in  the  conveyance  ot 
each  of  the  three  tracts  of  land  to  the  feme 
defendant;  but  this  may  always  be  ex- 
pected where  the  wife  purchases  property, 
making  little,  if  any,  outlay  of  money, 
and,  after  placing  her  husband,  as  agent. 
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In  chnrce  of  It,  realises  a  large  profit,  or 
receives  an  extraordinary  Income.  There 
was  no  testimony  offered  by  the  plalutttf 
tbat  raised  apresnmptlon  of  fraud  In  either 
purchase,  so  as  to  shift  the  bnrden  of 
proof  to  the  defendants.  We  have  not  ad- 
verted to  the  large  namber  of  cases  cited, 
and  for  the  most  part  decided  by  the  so- 
preme  court  of  Pennsylyania,  !n  which  a 
different  view  Is  taken  hb  to  the  right  of 
married  women  to  acquire  property  by 
purchase  during  coverture,  and  in  refer- 
ence to  the  weight  of  evidence  bearing  uj)- 
on  iBsaes  of  fraud.  We  must  be  governed 
by  our  own  constitution  and  laws,  and 
by  the  construction  glyen  to  them  by  this 
court.  The  adoption  of  our  constitution 
embodying  especially  article  10,  §  6,  and 
the  enactment  Immediately  thereafter  of 
chapter  42  of  the  Code,  (Laws  186»-69, 
c.  122,)  marked  a  new  era  in  our  law  af- 
fecting the  rights  of  married  women. 
Having  thus  disposed  of  all  of  the  asnlgn- 
ments  of  error  that  were  Insisted  on  here, 
we  conclude  that  the  judgment  of  the 
court  below  must  be  affirmed. 

Davis,  J.,  dissents. 

Shepherd,  J.  I  dissent  from  that  part 
of  the  opinion  which  declares  that  the 
three-years  statute  of  limitations  (Code, 
S  155.  subsec.  9)  applies  to  this  case. 


O08  N.  0.  72ffi 

Wool  v.  Saundebs,  Secretary  of  State. 

(Supreme  Court  nf  North  Carolina.    Hay  13, 
1891.) 

OBANTS  0»  StATB  LA:n>— EVIBBNCB— PROCBDtJRB. 

1.  The  secretary  of  state  cannot  consider  evi- 
dence outside  the  papers  filed  by  a  claimant  for  a 
Ktant  of  vacant  and  noappropriated  land  belong- 
ing to  the  state,  under  Code  N.  C.  n.  17. 

2.  Where  It  clearlyappears  on  the  face  of  the 
warrant  and  survey  that  uie  land  is  not  subject 
to  entry,  or  is  subject  to  entry  only  on  conditions 
which  have  not  been  complied  with,  the  secretary 
may  refuse  to  issae  a  grant  therefor. 

8.  Whereon  the  face  of  the  papers  the  claim- 
ant has  a  right  to  the  grant,  the  court  will  not 
retase  to  require  its  issae  on  account  of  extrane- 
ous commuuloations,  which  may  be  incorrect  or 
susceptible  of  explanation. 
AvBUT,  J.,  dissenting. 

Appeal  from  superior  rourt.  Wake  coun- 
ty ;  E.  T.  BoYKiN,  Judge. 

Controversy  submitted  without  action. 

The  A  ttorney  Oeneral,  for  appellan  t.  C. 
it.  Busbee,  for  appellee. 

Shepherd,  J.  Two  questions  must  bede- 
terrained  before  we  enter  upon  the  consid- 
sration  of  the  facts  of  this  particular  case. 

First,  whether  the  secretary  of  state  has 
a  right  to  receive  and  act  upon  testimony 
outside  of  the  papers  filed  by  a  claimant 
for  the  purpose  of  obtaining  a  grant  for 
vacant  and  unappropriated  land  belonging 
to  the  state?  We  are  of  the  opinion  that 
the  question  must  be  answered  in  the  neg- 
ative. The  law  has  carefully  prescribed 
how  vacant  lands  may  be  entered,  and  In 
what  cases  the  secretary  of  state  may 
Issue  grants.  Chapter  17, Code.  Theentry 
takers  and  surveyors  of  the  several  conn- 
ties  are  sworn  officers  charged  with  Impor- 
tant duties  in  respect  to  the  subject;  and 


If  it  appears  from  the  warrant  and  survey 
that  they  have  discharged  these  duties, 
and  If  the  claimant  has  In  all  other  re> 
spects  compiled  with  the  law,  the  secreta- 
ry  has  no  discretion,  and  must  issue  the 
grant.  To  permit  or  require  thesecretary 
to  go  behind  the  prima  facie  right  of  the 
claimant,  and  determine  whether  the  land 
is  subject  to  entry,  would  necessarily  in- 
volve an  Inquiry  Into  the  legal  or  equita- 
ble rights  of  other  parties  claiming  under 
prior  entries  or  grants,  or  by  adverse  pos- 
session, and  thus  a  new  tribunal,  un- 
known to  the  constitution  and  laws, 
would  be  erected  tor  the  investigation  of 
titles  to  real  estate,  the  practical  workings 
of  which  would  be  productive  of  Inestima- 
ble conflict,  uncertainty,  and  confusion. 
The  trial  of  such  questions  Is  wisely  left  to 
the  courts  after  the  grant  is  issued;  the 
grant  being  voidable  if  irregularly  Issued, 
and  void  If  the  land  is  not  subject  to  en- 
try. Strother  v.  Cathey,  1  Murph.  182; 
Harshaw  V.  Taylor,  3  Jones,  (N.  C.)  514; 
State  V.  Severs.  86  N.  C.  591;  Brem  v. 
Houck,  101  N.  C.  627,  8  S.  E.  Rep.  365. 

2.  The  second  question  is  whether  the 
secretary  of  state  may  refuse  to  Issue  a 
grant  when,  upon  the  face  of  the  claim- 
ant's papers,  (that  Is  the  warrant  and  sur- 
vey,) it  clearly  appears  that  theland  Is  not 
subject  to  entry,  or  subject  to  entry  only 
upon  certain  conditions  which  are  not 
shown  to  exist?  The  power  of  the  secre- 
tary as  to  Issuing  grants  Is  a  limited  one, 
and  extends  only  to  those  lands  which  by 
statute  are  subjectto  entry.  When,  there- 
fore, he  issues  a  grant  of  lands  which  are 
notsubject  to  entry,  the  grant  Is  void  In  n 
court  of  law,  because  he  has  exceeded  the 
authority  delegated  to  him.  and  his  act 
has  no  more  validity  than  that  of  any  prl> 
vate  citizen.  Strother  v.  Cathey,  supra. 
This  being  so.  It  would  seero  exc»iedingly 
plain  that  no  court  ought  to  compel  bim 
to  perform  such  an  unauthorized  act  where 
the  want  of  the  authority  appears  upon 
the  face  of  the  claimant's  papers. 

3.  The  application  of  these  principles  to 
the  case  before  us  Is  free  from  difficulty. 
Excluding  from  our  view,  for  the  forego- 
ing reasons,  the  communication  of  Mr. 
Bond  and  its  accompanying  exhibits,  and 
looking  only  at  the  papers  of  the  claim- 
ant, we  find  npon  an  examination  of  en- 
try No.  3!)  that  the  land  described  Is  cov- 
ered by  navigable  water,  and  In  front  of 
an  Incorporated  town.  Such  land  is  not 
the  subject  of  entry  except  under  the  con- 
ditions prescribed  In  Code,  §  2751,sub8ec.l, 
one  of  which  is  that  "the  town  corporation 
shall  regulate  the  line  on  deep  water  to 
which  entries  may  be  made. "  It  seems  to 
be  conceded  (and  we  think  very  properly) 
tbat  until  the  town  authorities  have  act- 
ed the  land  la  not  the  subject  of  entry. 
The  language  of  the  statute  clearly  im- 
plies this,  and  there  are  obvious  reasons 
why  it  should  be  so.  If,  as  suggested, 
the  town  authorities  refuse  to  act,  the 
courts  may  compel  them  to  discharge  their 
duty  in  this  respect,  and  in  no  event  can 
our  construction  result  in  one  party'sget- 
tlng  an  undue  priority  over  the  other  by 
any  possible  collusion  with  the  town  au- 
thorities, since  only  one  person  (the  own- 
er of  the  adjacent  laud)   has    a  right  to 
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make  sncb  an  entry.  It  afflrniatively 
appearing,  then,  that  tbe  land  is  covered 
by  water  In  front  of  an  Incorporated  town, 
and  BQcta  land  not  being  subject  to  entry 
until  tbe  town  antborltles  bayeacted.and 
this  not  being  abown,  we  are  of  the  opin- 
ion tbat  tbe  secretary  of  state  bad  a  right 
to  decline  issning  a  grant  for  tbe  same.  Aa 
to  entry  No.  38,  we  tbink  it  sufficiently  ap- 
pears from  tbe  face  of  the  papers  present- 
ed by  tl>e  claimant  that  tbe  town  author- 
ities bad  designated  tbe  line  on  deep  water 
to  wbicb  the  entry  could  be  made,  and 
that  tbe  boondaries  indicated  are  in  con- 
formity therewith.  We  condnde,  there- 
fore, tbat  as  to  this  entry  a  grant  should 
be  Issaed  by  tbe  secretary. 

It  baa  been  snggested  tliat  althongh  op- 
en tbe  face  of  tbe  papers  tbe  claimant  has 
a  right  to  hare  a  grant  issued,  and  al- 
tiiODgb  tbe  secretary  cannot  consider  the 
eommanlcatlon  of  Mr.  Bond  and  its  exhib- 
its, still,  tbe  conrt  being  possessed  of  this 
information,  we  sbonld  not  require  tbe 
defendant  to  do  a  vain  thing.  To  this  it 
may  be  answered  that  tbe  conrt  cannot 
act  npon  sncb  information,  as  it  may  be  in- 
correct or  susceptible  ol  explanation,  and 
tbe  claimant  ought  not  to  be  precluded  in 
this  "short  hand"  way  of  asserting  his 
allied  rights  in  "a  due  and  orderly 
eoorse  of  procedure."  The  Jndgnient 
must  be  modified  tu  conform  to  ttiis  opin- 
ion. 

Atebt,  J.,  (dissenting.)  I  do  not  con- 
cur in  the  opinion  of  the  conrt.  I  do  not 
tliink  tbat  the  secretary  of  state  "had  a 
ligbttodedineissning"  either  of  tbegrauts 
applied  for  by  tbe  plaintiff.  On  the  con- 
trary, he  is  a  mere  ministerial  officer,  acting 
nndertbe  positive  mandate  of  the  law,  tbut 
be  "shall  make  out  grants  for  all  surveys 
returned  to  bis  office,  which  grants  shall 
be  aatbenticuted  by  the  governor,  coun- 
tersigned by  the  secretary,  and  recorded 
fai  his  office."  Code,  §  2779.  The  same 
section  provides  further  tbat  "no  grunt 
shall  issue  upon  any  survey  unless  the 
same  be  signed  by  the  surveyor  of  the 
county."  The  requirement  that  he  shall 
make  ont  and  deliver  the  patent  upon 
every  warrant  and  survey  autbentlcated 
by  the  surveyor  is  mandatory.  The  im- 
plication arising  out  of  this  command  of 
the  law,  subject  to  but  a  single  limitation, 
is  tbat  the  certificate  of  the  surveyor,  and 
nothing  short  of  tbat,  is  to  be  considered 
by  the  secretary  as  ample  evidence  not 
only  of  tbe  number  of  acres  embraced  with- 
in tbe  boundaries,  but  of  tbe  proper  and 
lawful  location  of  tbe  land.  A  surveyor 
is  required  to  give  bond  conditioned  for 
tbe  faitlifDl  dlBoharge  of  bis  duties,  aud 
when  be  has  been  inducted  into  office  the 
law  presomes  that  he  has  a  knowledge  of 
tbe  art  of  sarveying.  Lawsou,  Pres.  Ev. 
p.  57;  Ashe  v.  Lnnham,  6  Ind.  434.  Our 
statute  recognizes  this  principle  by  thus  re- 
qnirlng  tbe  secretary  to  issue  grants  in  all 
cases  where  the  survey  bears  upon  Its  face 
bis  certificate  that  he  made  it  in  accord- 
ance with  the  law. 

Iconcnr  with  the  majority  of  the  court  in 
the  opinion  that  the  secretary  of  state  can- 
not assume  Judicial  fnnctlons,  and hearevi- 
dence  debora  tbe  warrant  and  survey  as 


to  the  conflicting  contentions  of  claimants. 
But  it  seems  to  me  to  be  equally  wlthont 
warrant  of  law  to  constitute  the  secre- 
tary of  state  a  Judicial  officer  clothed  with 
the  power  to  pronounce  an  entry  void 
upon  ita  face  lor  failure  to  comply  with 
the  law.  I  find  the  peremptory  require- 
ment that  tbe  grant  shall  issue  to  tbe 
claimant  wbeu  be  presents  certain  papers, 
but  tbe  most  minute  search  and  critical 
examination  of  cba-pter  17  and  of  our  stat- 
utes generally  does  not  lead  to  the  discov- 
ery of  any  clause  or  section  under  which 
explicitly,  or  by  implication  of  the  law, 
the  judicial  power  to  pass  upon  the  suffi- 
ciency of  an  entry  is  given  to  any  officer  or 
tribunal  other  than  courts  erected  for  the 
purpose  of  passing  upon  such  Issues  of 
law  as  well  as  the  (acts.  The  constitution 
(article  4,  §  2)  declares  tbat  "the  judicial 
power  of  the  state  shall  be  vested  in  a 
court  for  the  trial  of  impeachments,  a  su- 
preme court,  superior  courts,  and  such 
other  courts  inferior  to  the  supreme  court 
as  may  be  established  by  law,"  If  we 
concede  tbe  soundness  of  the  abstract  pro- 
position that  when  tbe  secretary  refuses 
to  issue  a  grant  upon  an  entry  void  upon 
its  face  the  courts  will  not  use  the  writ  of 
mandamus  to  do  a  vain  thing,  by  requiring 
him  to  issue  it,  I  seriously  doubt  whether 
since  tbe  enactment,  by  tbe  provincial 
legislature  of  1777,  of  the  first  laws  author- 
icing  the  conveyance  of  public  lands  by 
patent  in  the  name  of  the  state,  a  single 
entry  or  warrant  has  ever  been  forwarded 
to  the  secretary  which  upon  its  face  ap- 
peared to  cover  land  not  subject  to  entry. 
The  judicial  annals  of  the  state  for  over 
100  years  show  no  Instance  where  tbe  sec- 
retary of  the  state  has  refused  to  Issue  for 
any  such  reason,  and  no  entry,  upon  its 
face  appearing  to  cover  land,  tbat  could 
not  bylaw  beconveyed  by  grant.  Tberal- 
ingof  thecourtinthisi-ase  Is  an  innovation 
certainly  upon  tbe  established  practice, 
and,  in  my  opinion,  is  such  a  departure  from 
an  important  principle  as  will  lead  to  con- 
fusioD,  and  give  rise  to  unnecessary  Utiga- 
ticm.  A  vague  entry  was  declared  not  to  be 
void  against  the  state  nor  against  a  sub- 
sequent purchaser  with  notice,  because  the 
location  is  made  certain  by  the  survey, 
and  because  it  was  and  is  deemed  .  public 
policy  to  have  our  vacant  lands  appro- 
priated by  our  people,  and  made  a  source 
of  income  to  the  owners  as  well  us  the 
state.  Harris  v.  Ewing,  1  Dev.  &  Bat. 
Eq.  374;  Bryson  v.  Dobson,  3  Ired.Eq.138. 
Where  persons  have  chosen  to  enter  and 
obtain  grants  for  land  not  subject  by  law 
to  entry,  tbe  secretary  has  been  accus- 
tomed to  act  without  question  upon  the 
certificate  of  the  surveyor,  leaving  the 
courts  to  determine  what  interest  passed 
by  the  conveyance  as  against  the  state,  or 
against  other  persons  claltning  under  the 
state  through  other  patents.  The  persist- 
ent efforts  of  owners  of  large  bodies  of 
land  to  establish  some  tribunal  empow- 
ered to  pass  upon  the  validity  of  entries 
have  proven  unavailing  because  of  the 
popular  opposition  to  Imposing  any  re- 
striction that  might  postpone  the  making 
out  of  grants.  The  code  commissioners 
reported  a  provision,  which  was  enacted 
as  a  part  of  section  2765  of  the  Code,  for 
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allowing  interested  parties  to  show  cause 
why  a  warrant  of  survey  should  not  is- 
sue; but  at  the  very  next  session  ol  the 
Keneral  assembly  an  amendment  was 
passed  strilclnK  out  thatprovision.and  in- 
serting in  lieu  the  words,  "the  entry  taker 
shall  issue  and  deliver  to  the  surveyor  or 
enterer  a  proper  warrant  ol  survey,  in 
which  shall  be  copied  such  entry,  with  its 
true  number  and  date."  The  same  un- 
equivocal language  is  applied  to  the  Issue 
of  the  warrant  by  the  entry  taker  as  that 
used  in  reference  to  the  issue  of  the  grant. 
If  the  secretary  of  state  has  "the  right" 
to  refuse  to  issue  the  patent  because,  ac- 
cording to  his  own  view  of  the  law,  the 
entry,  as  incorporated  in  the  warrant,  ap- 
pearspr/uia/'ac/eto  cover  land  they  cannot 
pass  by  grant,  what  is  to  prevent  the  en- 
try talierfrom  constituting  himself  a  court 
with  Jurisdiction  of  the  single  question 
whether  the  entry  is  not  upon  its  face  void 
because  it  covers  land  that  nndera  proper 
construction  of  some  statute  is  not  sub- 
ject to  grant?  We  will  search  in  vain  for 
any  legal  warrant  for  vesting  one  of  these 
officers  with  a  discretionary  right  to  dis- 
obey a  positive  mandate  of  tlie  law  be- 
cause he  is  a  high  official  of  the  executive 
department  of  the  state,  while  the  lower 
official  is  denied  the  right  to  disregard  a 
similar  requirement  for  the  same  reason. 
If  we  arbitrarily  establish  the  right  of  both 
to  disregard  the  peremptory  i-equlrement  of 
the  law,  then  we  will  erect  two  petty  tri- 
bunals, not  heretofore  Itnown  to  our  law, 
for  construing  all  statutes  authorizing  the 
entering  and  granting  of  lands. 

It  seems  to  me  manifest  that  the  secre- 
tary of  state  is  a  ministerial  officer,  bound 
to  obey  the  law  and  issue  grants  npon  all 
surveys  signed  by  the  surveyor  of  the 
county,  (or  depnty  when  he  is  authorized 
by  the  law  to  act  for  him,)  and  that  he 
lias  no  right  to  pass  upon  the  question 
whether  the  entry  is  void  upon  its  face. 
If  we  concede,  however,  that,  whatever 
may  be  the  extent  of  his  power,  the  courts 
ani  not  required  to  compel  him  to  issue  a 
void  grant,  I  maintain  that  there  is  noth- 
ing upon  the  face  of  the  entry  numbered 
39  that  would  justify  this  court  in  pro- 
nouncing it  void.  The  statute,  (section 
2765,  Code,)  as  amended,  provides  that 
"the  claimant  of  land  shall  produce  to  the 
entry  taker  a  writing,  signed  by  such 
claimant,  setting  forth  where  the  land  Is 
situated,  the  nearest  water-courses, 
mountains,  and  remarkable  places,  and 
such  water-courses  and  remarkable  places 
as  may  be  therein,  the  natural  boundaries 
and  lines  of  any  other  person,  if  any, 
which  divide  it  from  other  lands,  and 
every  such  writing  shall  be  on  one  quar* 
ter  sheet  of  p;>per,  at  least,  and  indorsed 
by  the  entry  taker  with  the  name  of  the 
claimant,  the  number  of  acres  claimed, the 
date  of  the  entry,  and  a  copy  thereof  shall 
be  entered  in  a  book  well  bound  and  ruled, 
with  a  largo  margin  in  spaces  of  equal  dis- 
tance, each  space  to  contain  one  entry, 
and  every  entry  to  be  made  in  the  order 
of  time  in  which  it  shall  be  received  and 
numbered  in  the  margin."  This  is  all  of 
the  statutory  provision  as  to  the  form'  of 
entries,  and  Its  requirements  are  declared 
to  be  largely  directory,  it  being  deemed 


sufficient  if  the  survey  contain  a  specific 
description,  though  the  entry  may  be  a 
"floating  one, "not  upon  its  face  definitely 
located.  Harris  v.  E wing,  supra;  Currie 
V.  Gibson,  4  Jones,  Eq.  25;  Munroe  v.  Mc> 
Cormick,  6  Ired.  Eq.  85.  The  effect  of  the 
ruling  in  this  case  is  to  superadd  a  pro- 
viso not  only  that  it  shall  appear  attirm- 
atively,  when  land  covered  by  water  is  en. 
tered  in  front  of  an  incorporated  town, 
that  the  authorities  have  marked  out  the  ' 
line  of  navigable  water  as  the  statute  pre- 
scribes, but  that  this  new  requirement 
shall  bo  considered  mandatory,  so  that 
without  previous  compliance  on  the  part 
of  the  corporation  the  entry  shall  be  de- 
clared void,  and  even  a  specific  survey 
shall  not  be  sufficient  to  make  it  effective 
as  the  basis  of  a  grant  from  the  state. 

The  material  portion  of  the  entry  de- 
clared void  in  this  case  is  the  following 
description:  "The  land  covered  by  water 
in  part  of  Jacob  Wool's  wood-yard  wharf 
in  the  town  of  Edenton,  running  out  from 
the  foot  of  said  wharf,  south  between 
lines  parallel  and  distant  one  from  the 
other  sixty-four  and  one-half  feet,  so  far 
as  the  channel,  a  distance  of  one  hundred 

and  forty -five  feet,  containing acres. " 

The  entry  which  is  declared  by  the  court 
to  be  upon  its  face  valid  is  in  the  following 
form :  "Jacob  Wool,  a  resident  of  Chowan 
county,  and  a  citizen  of  the  state  of  North 
Carolina,  makes  an  entry  of  the  following 
described  and  unappropriated  lands  to 
such  marks  and  lines  on  deep  water  and 
at  the  channel  as  may  have  been  hereto 
fore  Indicated  by  the  board  of  councilmen 
of  the  town  of  Edenton,  In  front  Jacob 
Wool's  John  M.. Jones  lot,  bounded  on  the 
north  by  Blount  street,  on  the  east  by  lot 
No.  187,  south  by  creek  and  arm  of  Eden- 
ton bay,  and  on  the  west  by  lot  of  D.  W. 

Roper,  containing  acres,  more  or 

less,  to-wit,  lands  covered  by  water  in 
front  of  the  land  of  the  said  Wool,  above 
described,  running  south  from  the  front 
of  said  Wool  to  deep  water  at  the  channel 
in  lines  parallel  and  confined  to  straight 
lines,  including  only  the  said  water-front 
and  the  land  covered  by  water  within  the 
said  lines  to  deep  water  on  the  channel. 
This  entry  is  made  for  the  purpose  of  erect- 
ing a  wharf  and  other  purposes  incident 
thereto."  The  Code,  §  2751,  provides  gen- 
erally that  all  unappropriated  lands  be- 
longing  to  the  state  shall  be  subject  to 
entry,  but  excepts  land  covered  by  navi- 
gable water,  with  swamp  lands  and  land 
covered  by  the  waters  of  lakes.  The  ex- 
ception to  the  first  exception  is  that  lit- 
toral and  riparian  owners  may  for  the 
purpose  of  erecting  wharves  enter  the 
land,  in  which  they  before  had  a  qualified 
property  by  the  common  law,  as  far  as 
the  deep  water,  which  of  course  means 
the  margin  of  the  navigable  water.  Bond 
V.  Wool,  107  N.  C.  139,  12  S.  E.  Rep.  281. 
When  such  entries  are  made  in  front  of  a 
town,  the  corporate  authorities  are  re- 
(^uired  to  "regulate  the  line  on  deep  water 
to  which  entries  maybe  made."  It  will 
be  conceded  that  If  Jacob  Wool's  wood- 
yard  was  located  on  Edenton  bay,  be* 
yond  the  limits  of  an  incorporated  town, 
he  would  have  the  right  to  a  grant  for  the 
land  covered  by  the  water  la  his  trout  as 
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far  as  the  channel  or  margin  of  the  navi- 
gable water  and  au  entry  calling  lor  the 
channel  or  for  navigable  vrater  would  be 
yalid,  the  surveyor  being  of  necesBity  at 
liberty  to  locate  the  line  of  the  channel. 
There  is  nothing  In  entry  No.  39  except  the 
expression  "in  front  of  Jacob  Wool's 
■wood-yard  in  the  town  of  Edenton"to 
indicate  that  the  land  lies  in  front  of  an 
incorporated  town.  Asthe  secretary  can- 
not look  beyond  the  particular  entry  in 
passing  npon  its  validity  (according  to 
the  view  taken  by  the  court)  I  respectfully 
insist  that  neither  the  secretary  of  state 
nor  this  court  has  the  right  to  draw  the 
Inference,  from  the  fact  that  Edenton  is 
called  a  town  In  the  entry,  that  it  is  an  in- 
corporated town,  when  the  act  incorpo- 
rating it  is  not  in  evidence.  Durham,  etc., 
B.  V.  North  Carolina  H.  Co.,  12  S.  E.  Rep. 
983,  (decided  at  this  term.)  The  law  rec- 
ognizes the  fact  that  a  town  or  city  may 
exlsC  with  known  limits  and  streets  ad- 
mitted to  be  highways,  but  without  cor- 
porate existence.  Meriwether  v.  Garrett, 
10  Myer's  Fed.  Dec.  tit.  "Corporations,"  § 
3224.  The  opinion  of  the  court  rests  upon 
the  idea  that  not  only  is  the  marking  of 
the  line  by  the  authorities  of  tlie  town  or 
city  a  condition  precedent  to  the  acquisi- 
tion of  the  right  by  the  riparian  proprie- 
tor to  convert  his  qualified  ownership 
into  an  absolute  property,  hut  that  even 
where  such  line  has  been  marked,  and  in 
the  absence  of  any  prescribed  statutory 
form  except  the  general  one,  declared  by 
this  court  to  be  merely  directory,  the  en- 
try must  be  pronounced  void  because  it 
does  not  affirmatively  appear  that  the 
corporation  has  taken  action.  I  do  not 
think  that  either  proposition  Is  supported 
by  reason  or  authority;  but,  were  we  to 
concede  that  any  grant  issued  to  the  ap- 
plicant would  be  void  unless  the  corpora- 
tion had  previously  fixed  its  outer  limit, 
even  In  this  extreme  view  of  the  case  I 
contend  that  the  preeamption  of  law 
woald  be  that  the  ofBcIals  named  had  dis- 
charged the  duty  required  of  them,  and  in 
the  proper  manner,  this  being  one  of  the 
many  cases  In  which  "acts  of  executive 
officers  of  the  government  (e.g.,  sheriffs, 
registers,  treasurers,  surveyors)  are  pre- 
somed  to  be  regular  so  far  as  to  throw 
the  burden  of  proof  on  the  party  collater- 
ally assailing  such  act  on  the  ground  of 
hreguiarity. "  2Whart.  Ev.  §§  1297-1318; 
Best.  Ev.  5  300;  U.  S.  v.  Ross,  92  U.  S.  2»4. 
Entry  No.  89  extended  as  far  as  "the  chan- 
nel.''that  word  being  used  to  designate 
the  nearest  portion  of  the  bay  where  ves- 
sels coold  pass.  The  term  "deep  water" 
is  08e«l  in  the  statute  to  denote  precisely 
the  sametbing.  I  think  that  the  presump- 
tion of  law  is  that  the  lines  mentioned  in 
entry  No.  89  extended  only  to  the  channel 
or  deep-water  mark,  as  that  bad  been  in- 
dicated by  the  officers  authorized  to  mark 
aorh  lines. 

Bnt  I  farther  maintain  that  it  is  not 
essential  to  the  validity  of  a  grant  to  a 
riparian  proprietor  of  bis  own  water-front 
that  the  corporation  should  fix  the  line  of 
the  channel  before  the  entry  Is  made.  It 
has  been  decided  by  this  court,  and  settled 
by  the  leading  courts  of  the  country,  that 
littoral  and  riparian  owners  have  as  an 


Incident  to  their  ownership  of  their  ad- 
jacent land  a  qualifiod  property  in  that 
covered  by  water  on  their  front  extending 
to  navigable  water  or  to  the  channel  or 
deep  water.  Bond  v.  Wool,  107  N.  C.  I.W, 
12  S.  E.  Rep.  281.  "It  does  not  seem  that 
the  general  assembly  intended,  if  it  had 
the  power  to  do  so,  to  wrest  [Code,  §2751] 
from  tbe  riparian  proprietors  any  rights 
that  they  already  held,  but  simply  to  al- 
low them,  at  a  fair  price,  to  acquire  an  ab- 
solute instead  of  a  qualifled  property." 
107  N.  C.  154, 12  S.  E.  Rep.  2S5.  This  court 
has  held  that  the  plaintiff  had  the  right 
to  erect  a  wharf  at  the  channel  on  the 
margin  of  navigable  water  In  his  own 
front,  and  that  he  is  not  bound  to  await 
the  action  of  acorporation  in  whose  limits 
his  land  lies  before  building  it,  though  he 
erects  it  subject  to  the  risk  of  losing  it,  it 
located  outside  of  tbe  high-water  mark 
subsequently  made  by  the  corporate  an- 
tborities.  When  a  person  had  erected  a 
wharf  before  the  passage  of  the  act  of 
1854,  (Code,  §  2751.)  the  legislature  in  that 
statute  recognized  his  qualified  property 
and  right  to  erect  it  "under  the  restric- 
tions and  the  terms"  prescribed  in  that 
act.  viz..  provided  it  should  fall  Inside  the 
deep-water  line  in  front  of  any  town  when 
established  in  the  manner  indicated  by  the 
laws,  (Code,  §  2751.)  Even  the  entry  (No. 
38)  declared  to  be  valid  in  this  case  calls 
for"8nch  marks  and  lines  on  deep  water 
and  at  the  channel  as  may  have  been  here- 
tofore indicated,"  etc.,  not  that  have 
been  designated ;  and  it  is  not  positively 
asserted  either  in  the  entry  or  the  survey 
that  such  line  has  been  established,  thougb 
the  high-water  mark  and  the  line  of  deep 
water  are  called  for.  But  tbe  law  recog- 
nizes the  existences  of  a  line  of  deep  navi- 
gable water  to  which  tbe  qualified  prop- 
erty of  the  riparian  ownerextended  before 
the  act  of  1854  was  passed ;  and,  if  it 
should  affirmatively  appear  that  the  line 
has  been  marked.  It  must  be  essential  to 
state  it  more  explicitly  than  it  Is  stated 
either  in  entry  No.  38  or  the  survey  of  it. 
If  we  are  permitted  to  Infer  from  the  lan- 
guage used  in  No.  38  that  the  line  has  been 
actually  marked,  and  is  thedeep-waterline 
called  for  in  the  survey,  I  can  see  no  suffi- 
cient reason  why  the  channel  called  for  in 
No.  39  should  not  be  presumed  to  have 
been  indicated  by  the  proper  officials  of 
tbe  town. 

Tbe  opinion  of  the  court  rests  upon  the 
ground  that  it  appears  affirmatively  from 
the  language  of  entry  No.  39  that  the  land 
entered  Is  covered  by  navigable  water, 
and  that  "such  land  is  not  the  subject  of 
entry  except  under  conditions  prescribed 
in  the  Code,  §  2751  (1.)  one  of  which  is 
"that  the  town  corporation  shall  regulate 
the  line  on  deep  water  to  which  entries 
may  be  made. "  When  the  colony  of  North 
Carolina  joined  the  other  colonies  in  de- 
claring its  independence,  all  vacant  lands 
were  held  to  rest  ipso  facto  In  the  sov- 
ereign state,  instead  of  in  the  British  king, 
or  the  single  lord  proprietor  who  claimed 
a  portion  of  it  under  a  grant  from  the 
crown.  The  act  of  1777  first  gave  to  tbe 
citizen  the  right  of  making  entries  upon 
certain  conditions.  One  of  these  condi- 
tions was  that  the  lands  entered  must  not 
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cover  any  portion  of  the  territory  set 
apart  to  the  Cherokee  Indtans.  Yet,  when 
grants  were  made  for  land  along  the  line 
of  the  Cherokee  Nation,  It  was  never 
tboDght  necessary  to  set  forth  In  an  entry 
that  it  was  located  east  of  said  line. 
Where  entries  were  made  and  grants  were 
issued  alter  the  line  was  established  by 
treaty  still  farther  to  the  west,  it  was 
beld  by  this  court  repeatedly  that  an  en- 
try and  grant  located  on  the  Indian 
boundary  line,  and  covering  land  partly 
within  and  partly  outside  of  the  prohibit- 
ed territory,  were  only  void  as  to  the  por- 
tion within  the  Cherokee  boundaries. 
Brown  v.  Brown,  106  N.  C.  451, 11  S.  E. 
Bep.  047.  I  do  not  see  the  obvious  reason 
why,  when  a  riparian  proprietor,  in  at* 
tempting  to  acquire  the  absolute  proper- 
ty In  land  covered  by  water  In  his  front 
co-extensive  with  his  qualified  property, 
mistakes  the  line  of  the  channel  as  subse- 
quently marked  out  by  the  proper  officers, 
he  should  not  be  treated  in  the  same  way 
as  one  who  by  mistake  has  located  his  en- 
try and  grant  so  as  to  extend  beyond 
the  Meigs  and  Freeman  line,  or  beyond 
the  boundary  of  the  county  in  which  the 
entry  was  recorded.  It  is  dlfflcnlt  to  un- 
derstand bow  the  rights  of  any  individual 
would  be  imperiled  if  only  so  much  of  the 
land  granted  as  should  lie  inside  of  the  line 
ultimately  marked  by  the  town  authori- 
ties should  pass  by  the  grant.  It  is  cer- 
tain that  the  state  has  no  ground  of  com- 
plaint if  the  result  of  this  mistake  be  to 
place  in  her  colters  for  the  benefit  of  the 
public  schools  the  purchase  money  for  so 
much  of  the  land  covered  by  wa  ter  as  ex- 
tends beyond  the  established  high-water 
mark,  just  as  he  acqnires  no  title  for  so 
much  of  the  land  embraced  in  his  grant  as 
laps  upon  the  older  grant.  It  seems  to 
me,  therefore,  that  the  rule  laid  down  by 
this  court  in  this  case  is  arbitrary,  not  in 
harmony  with  previoos  adjudications  con- 
struing analogous  provisions  of  statutes 
in  relation  to  entries  and  grants,  and  is 
not  supported  by  reason. 


(88  Va.  20) 

T0CKBB  T.  Commonwealth. 

ISupreme  Court  of  Appeal*  «/  V1irgin4a.    Jane 
18,  1801.) 

MuRDiR— SirmoiBNor  ov  Bvn>aKO>. 

In  a  murder  trial  the  evidence  showed  that 
defendant  went  with  his  gimto  a  certain  orobard, 
of  which  be  and  deceased  each  oooupled  a  part, 
to  gather  apples,  aecompanied  by  his  two  ohil- 
drm,  aged  10  and  13  years.  Deceased,  also  car- 
rying a  gun,  followed  not  far  behind.  An  ani- 
mosity had  existed  for  some  time  between  them, 
and  each  bad  threatened  to  kill  the  other.  A  few 
hours  later  the  dead  body  of  deceased  was  found 
in  the  highway,  near  the  orchard  fence,  with  the 
top  of  his  head  crashed,  a  bullet  wound  in  his 
bsclc  and  his  gun  lying  near  broken  and  empty. 
A  witness  for  the  prosecution  testified  that,  from 
a  mountain  tbree-fourths  of  a  mile  away,  he 
heard  defendant  swearing,  then  two  reports  of  a 
gun,  and  saw  a  man  run  and  disappear  in  the 
orchard.  The  children  both  testified  that  they 
were  with  their  father,  and  that  he  did  not  shoot, 
bat  that  two  shots  were  fired  at  him  by  some  un- 
seen person.  Held,  that  the  evidence  was  in- 
safBcient  to  warrant  a  verdict  of  murder  in  the 
second  degree,  and  a  new  trial  will  be  g^ranted. 

App«al  from  circuit  court,  Craig  county. 


Mr.  Skeen,  for  appellant.  The  Attorney 
Oeaeral,  for  the  Commonwealth. 

Lbwis,  p.  The  prisoner  was  Indicted  in 
the  county  court  of  Craig  county,  and 
tried  In  the  circuit  court  of  that  county, 
for  the  murder  of  Strodder  Helms.  He 
was  found  guilty  of  murder  in  the  second 
degree,  and  sentenced,  in  accordance  with 
the  verijict,  to  confinement  in  the  peniten- 
tiary for  the  term  of  10  years.  There  was 
a  motion  for  a  new  trial  on  the  ground 
that  the  verdict  was  contrary  to  the  law 
and  the  evidence,  which  motion  was  over- 
ruled. To  this  ruling  the  prisoner  except- 
ed, and  the  evidence  is  certified  in  the  bill  of 
exceptions.  The  single  question  to  be  de- 
termined is  whether  there  was  error  in 
overruling  the  motion  for  a  ne%v  trial. 
The  case  briefly  stated,  is  substantially 
as  follows:  The  dead  body  ot  the  de- 
ceased was  found  in  the  highway  on  the 
18th  of  August,  1889,  with  the  top  of  his 
head  crushed,  and  a  bullet  wound  In  the 
back.  His  gun  was  found  lying  near  the 
body,  empty  and  broken.  Both  the  pris- 
oner and  the  deceased  were  seen  going 
that  morning  In  the  direction  of  an  or- 
chard some  distance  from  their  respective 
residences,  a  portion  of  which  belonged  to 
the  former,  and  another  portion,  called 
"the  dower  interest,"  was  in  the  posses- 
sion of  the  latter.  There  had  existed  for 
some  time  previous  to  the  homicide  an 
animosity  between  them,  and  each  had 
been  heard  to  threaten  to  kill  tlie  otiier. 
The  prisoner  was  accompanied  by  his  two 
children,  aged  respectively  10 and  12  yearn, 
going  to  the  orchard,  with  a  horse  and 
sled,  for  apples.  He  also  carried  bis  gon. 
The  deceased,  who  likewise  «iarried  a  gnn, 
followed  not  a  great  distancebehind.  The 
dead  body  was  found  a  few  hours  after- 
wards near  the  orchard  fence. 

A  witness,  W.  E.  Starks,  testified  that 
the  same  morning  he  was  on  a  mountain 
about  three-quarters  of  a  mile  from  the 
orchard,  and  in  view  of  it,  "coursing 
bees; "  that  while  there  he  heard  the  pris- 
oner's voice  at  the  orchard,  "swearing, 
rearing,  and  charging;"  that  he  "saw  a 
person"  in  the  orchard,  and  soon  aftar 
heard  the  report  of  a  gun,  and  then  a  sec- 
ond report,  and  "saw  smoke  rise  up;" 
that  "immediately  after  the  second  shot  a 
man  ran  and  disappeared  in  the  orchard, 
and  then  all  became  quiet."  On  the  other 
hand,  both  of  the  prisoner'schlldren  testi- 
fied, as  witnesses  forthe  defense, that  tbey 
were  with  their  father  all  the  time,  and 
that  he  did  not  shoot  that  morning,  while 
he  was  absent  from  home.  The  body  was 
first  discovered  between  10  and  11  o'clock 
A.  M.  They  also  testified  that  the  pris- 
oner knew  nothing  of  the  homicide  until 
several  honrs  after  it  had  been  committed, 
and  that,  before  hearing  of  it,  he  started 
to  get  a  warrant  from  a  Justice  of  the 
peace  for  the  arrest  of  Helms,  the  deceased. 
They  further  testified  that,  while  the  pris- 
oner was  in  the  orchard  gathering  apples 
two  shots  were  Bred  at  him, — they  did  not 
see  by  whom, — and  that  one  ball  passed 
through  his  hat  and  the  other  through  bis 
shirt.  And  as  this  evidence  is  not  In  con- 
flict With  the  commonwealth's  evidence, 
or  with  any  inference  that  the  ]uty  cunld 
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have  reasonably  drawn  therefrom,  it  Is 
not  waived  by  the  demurrer  to  evidence. 
We  Hay  demurrer  to  evidence,  becanae,  the 
evidence  (not  the  factH)  being  certltled, 
tbe  caM  l8  to  be  conaidered  In  the  appel- 
late coort  as  it  there  had  been  a  demurrer 
to  evidence,  according  to  the  rule  of  decis- 
ion preacribed  by  section  34tU  of  the  Code. 
Tlieee  are  the  salient  points  in  tbe  evi- 
dence, and  we  are  constrained  to  the  con- 
clusion that  the  caseof  thecommonwealth 
in  not  made  out.  A  dreadful  crime,  un- 
doubtedly, has  been  committed,  but  that 
the  prisoner  committed  it  is  not  shown 
by  this  record.  Every  man,  in  the  eye  of 
the  law,  is  innocent  until  be  is  proven 
KoHty;  and  not  only  la  the  burden  of 
proving  tbe  guilt  of  a  person  charged  with 
crime  on  the  commonwealth,  bnt,  to  war- 
rant a  conviction,  his  guilt  must  be  proven 
to  tbe  exclusion  of  every  rational  by- 
potheaia  consistent  with  his  Innocence. 
Clrcnmstances  nf  mere  suspicion  are  not 
nnfBcient.  In  other  words,  the  rule,  as 
often  stated,  is  that  before  the  jury  can 
convict  they  must  be  satisfled,  not  only 
that  the  clrcnmstunceaare  canslstent  with 
tbe  prisoner's  having  committed  the  crime 
charged,  but  they  must  also  be  satisfied 
that  the  facts  are  such  as  to  be  inconsist- 
ent with  any  other  rational  conclusion 
than  that  he  is  guilty.  "To  doubt,"  it 
baa  been  said,  "is  to  acquit."  Applying 
tbla  elementary  test  to  the  present  case, 
it  in  obvious,  without  the  least  discussion 
u(  tbe  evidence,  that  the  Judgment  must 
be  reversed,  and  the  case  remanded  for  a 
new^  trial. 


(88  Va.  1) 

Marks'  Aom'r  v.  Peterbbcho  R.  Co. 

CSuprsnw  Court  iifAppeala  of  ViralrUa.    June 
11, 1891.) 

&kILKOAD  COMPAKIBa  —  AOCItlE!<T  AT  CROSSinO— 
CJONTBTBOTORT   NsOLIOBNCB. 

1.  A  person  who,  after  standing  near  a  ratl- 
mad  crossing,  towards  which  a  train  has  com. 
menced  to  back  in  obedience  to  the  signal  ol  a 
bnUceman  in  fall  view  from  where  she  stood,  at- 
tempts to  cross  tbe  track  when  the  train  is  but 
seven  feet  from,  and  moving  towards,  her  is 
guilty  of  contributory  negligence,  and  canuot  re- 
cover for  the  injuries  she  receives,  though  the 
railroad  company  is  guilty  of  negligenoe  in  back- 
ing the  train. 

2.  The  fact  that  such  person  is  blind  in  one 
eye  will  not  excuse  her,  but  only  imposes  the  duty 
ta  a  higher  degree  of  care  to  avoid  danger. 

Error  to  Judgment  of  the  hustings  court 
ol  the  city  ol  Petersburg,  rendered  on  the 
15th  of  November,  1889,  in  an  action  of 
trenpasa  on  the  case,  whemin  W.  R.  Mc- 
Kenney.  administrator  of  Elmira  V. 
Maries,  deceased,  was  plaintiff,  and  the  Pe- 
temburg  Railroad  Company  was  defend- 
ant. Tbe  action  was  brought  to  recover 
damages  for  tbe  alleged  negligent  killing 
of  the  plaintiff's  Intestate  by  the  defend- 
ant company,  at  the  intersection  of  its 
road  with  Market  street,  in  the  city  of  Pe- 
terabarg.  on  the  27th  of  May,  1889.  The 
deceased,  a  woman  53  years  of  age,  was 
killed  by  being  ran  over  by  a  backing 
freight  train,  as  she  was  crossing  tbe  rail- 
road. There  was  a  flagman  at  the  cross- 
inK.  but  no  lookout  on  the  leading  car, 
altbongh  an  ordinance  of  thecitj'- provides 
that,  "when  a  train  of  cars  Is  mo  ving  back- 


wards on  any  railroad  within  tbe  corpo- 
rate limits,  said  railroad  company  shall 
be  required  to  keep  a  person  on  the  leading 
car  of  such  train  to  give  proper  warning 
to  persons  In  the  act  uf  crossing  the  track 
in  front  of  said  train  of  cars. "  The  evi- 
dence was  conflicting  ob  to  whether  the 
bell  on  the  locomutlve  was  being  rung  at 
the  time.  Tbe  defendant's  track  extends 
for  some  distance  in  Washington  street, 
which  intersects  Market  street  at  the  place 
ol  tbe  accident.  The  latter  street,  at  that 
point,  is  "a  mncb-traveled  street,  both  by 
vehicles  and  pedestrians. "and  much  shift- 
ing of  the  trains  is  done  there;  there  be- 
ing a  side  track  also  in  Washington  street, 
and  a  switch  on  either  side  of  Market 
street.  The  railroad,  like  Washington 
street,  runs  east  and  west,  and  intersects 
Market  street  at  right  angles.  Tbe  acci- 
dent occurred  a  short  while  before  sun- 
down. At  the  trial  the  defendant  de- 
murred to  the  evidence,  and  tbe  Jury  con- 
ditionally assessed  tbe  damages  at  f  5,799. 
The  court  sustained  tbe  demurrer,  and 
gave  Judgment  for  the  defendant,  to  which 
judgment  the  plaintiff  obtained  a  writ  of 
error  and  HupTsecleuB  from  one  of  tbe 
Judges  of  this  court. 

vr.  R.  McKtnaey,  for  plaintiff  in  error. 
Alexander  Hamilton  and  i!.  i<.  i)arte,  for 
defendant  in  error. 

Lewis,  P.,  (aft^r  Btatln/e  tbe  facts  aa 
a  bo  ve. )  The  priuci  pies  of  la  w  which  govern 
thecaseare  wellsettled.  A  railroad  compa- 
ny, undoubtedly,  is  bound  to  exercise  care 
to  avoid  a  collision  where  its  road  crosses 
a  public  highway,  and  the  greater  tbe 
danger  the  greater  is  the  vigilance  re- 
quired. It  bus  accordingly  been  held  in 
numerous  cases.  Independently  of  any  stat- 
ute or  ordinance  on  the  subject,  that, 
when  a  train  is  backed  over  a  crossing 
in  a  frequented  street,  a  lookout  must  he 
employed ;  that  merely  ringing  the  bell  or 
sounding  the  whistle  on  the  engine,  when 
the  train  is  standing  near,  with  Its  rear 
to  the  crossing,  is  not  sufficient  warning 
to  passers-by  of  an  intention  to  back  tbe 
train,  and  that  without  other  notice  the 
company  will  be  negligent.  Tbe  rights 
and  duties,  however,  of  the  company  and 
of  the  public  are  reciprocal,  and  hence  no 
greater  degree  of  care  is  required  of  the 
one  than  of  the  other.  Both  the  compa- 
ny and  the  traveler  on  the  highway  are 
charged  with  tne  mutual  duty  of  keeping 
a  careful  lookout  for  danger,  and  the  de- 
gree of  diligence  required  is  such  as  a  pru- 
dent man  would  exercise,  under  the  cir- 
cumstances of  the  case,  in  endeavoring  to 
fairly  perform  bis  duty.  Tlie  traveler  on 
the  highway,  when  he  approaches  a  cross- 
ing, roust  assume  that  there  is  danger, 
and  act  accordingly.  The  existence  of 
the  truck  is  a  warning  of  danger.  He 
must  therefore  Ue  vigilant.  He  must  look 
and  listen.  He  has  no  right  to  close  bis 
eyes  and  ears  to  the  danger  he  is  liable  to 
incur;  and  if  he  does,  and  Injury  results, 
he  must  bear  the  consequences  of  liis  folly 
or  carelessness.  In  such  a  case  he  is  tbe 
author  of  bis  own  misfortune.  Beach, 
Contrlb.  Neg.  8  65;  Improvement  Co.  v. 
Stead,  95  U.  S.  161 :  Nash  v.  Railroad  Co., 
82  Va55;  Railroad  Co.  t.  B urge,  84  Va. 


Digitized  by 


Google 


800 


SOUTHEASTERN  REPOBTBE,  VOL.  18. 


(Va. 


68,  4  S.  E.  Bep.  21 ;  4  Amer.  &  Edk.  Enc. 
Law,  ^,  and  cases  cited.  In  Ballruad  Co. 
V.  Kellam'B  Adm'r,  83  Va.  861,  3  S.  E.  Rep. 
708,  wbere  the  subject  ts  considered.  It 
was  held  that  a  traveler  on  an  iatersect- 
Ing:  highway,  betore  crossing  the  railroad, 
must  use  bis  senses  of  slglit  and  hearing; 
that  he  must  look  in  every  direction  that 
the  rails  run,  to  malte  sure  that  the  cross- 
ing is  safe;  and  that  his  failure  to  do  so 
will,  as  a  general  rule,  be  deemed  culpable 
negligence.  The  only  exceptions  to  the 
rule  have  been  stated  to  be  these,  vis. :  (1 ) 
Where  the  view  of  the  track  is  obstracted, 
and  bence  where  the  injured  party,  not  be- 
ing able  to  see,  is  obliged  to  act  upon  his 
Judgment  at  the  time,— in  other  words, 
wbere  compliance  with  the  rule  would  be 
impracticable  or  unavailing;  (2)  wbere 
the  injured  person  was  a  pasnenger  going 
to  or  alighting  from  a  train,  and  hence  un- 
der an  implied  invitation  and  assurance 
by  the  company  to  cross  the  track  in  safe- 
ty ;  and  (3)  where  the  direct  act  of  some 
agent  of  the  company  had  put  the  person 
off  his  guard,  and  induced  him  to  cross 
the  track  without  precaution.  2  Wood. 
Ry.  Law,  §  323,  and  cases  cited.  In  the 
present  case  the  negligence  of  the  defend- 
ant company  is  conceded.  There  was  no 
lookout  on  the  leading  car  of  the  backing 
train,  as  the  city  ordinance  in  such  cases 
rcQuIres,  nor  weresuch  precautions  of  any 
kind  taken  as  were  necessary  to  duly  warn 
the  deceased  of  the  approaching  danger. 

But  the  question  arises,  was  that  the 
cause  of  her  death,  or  was  she  guilty  of 
such  contributory  negligence  as  to  defeat 
the  action  ?  For,  unless  the  negligence  of 
the  defendant  was  the  immediate  and 
proximate  cause  of  the  injury,  the  plain- 
tiff is  not  entitled  tu  recover.  Railroad 
Co.  v.  Anderson.  81  Grat.  812;  Pun  v. 
Railroad  Co.,  78  Va.  645.  The  case,  viewed 
in  the  light  of  the  rule  applicable  to  a  de  - 
innrrer  to  evidence,  is  substantially  as  fol- 
lows: A  few  minutes  before  the  accident 
occurred  tbe  deceased  passed  up  Washing- 
ton street,  going  west,  in  the  direction  of 
Market  street.  When  she  reached  the  in- 
tersection of  those  streets,  she  turned  to 
the  left,  (/.  e.,  to  tbe  south,)  and  started 
to  cross  the  street.  When  within  four  feet 
of  the  railroad  crossing,  she  stopped  on 
tbe  walk-way  to  wait  for  a  freight  train 
to  pass,  which  was  moving  westwardly. 
This  train,  which  consisted  of  an  engine 
and  three  box-cars,  was  operated  by  an 
engineer  and  a  fireman,  who  were  on  the 
engine,  and  a  brakenian,  who  was  riding 
on  tbe  rear  car.  Jusi  before  the  rear  of 
tbe  train  reached  the  crossing,  the  brake- 
man  jumped  off  the  car,  and  ran  to  a 
switch,  about  16  feet  east  of  tbe  crossing, 
to  turn  the  switch  for  the  train  to  back 
CO  the  side  track  at  that  point.  The  train 
passed  over  the  crossing,  where  tbe  de- 
ceased was  standing,  and  stopped  before 
its  rear  end  had  gotten  half-way  across 
Market  street,  which  is  less  than  60  feet 
wide.  Theswitch  in  the  mean  time  having 
been  turned,  the  brakeman  at  the  switch 
signaled  tbe  engineer  to  back.  One  of  the 
witnessei*  says  he  turned  his  face  in  the  di- 
recldon  of  the  engineer,  and  "hallooed  to 
bim  to  come  bacli ; "  another  says  he  blew 
bis  whistle  lor  him  to  comeback;  but  both 


say  that  with  bis  hand  he  also  waved  or 
beckoned  bim  back.  This  was  within  20 
feet  of  the  deceased.  Tbe  signal  was 
promptly  oboyed,  and  the  train  moved 
slowly  backward,  but  without  a  lookout 
on  tbe  leading  car,  as  already  stated. 
There  was,  however,  a  flagman  at  the 
crossing.  The  deceased  meanwhile  was 
standing  on  the  granite  walk-way,  be- 
tween the  brakeman  and  the  train,  with 
an  unobstructed  view  of  both.  After  sig- 
naling the  engineer,  the  brakeman  turned 
his  back  to  the  crossing,  and  walked  in 
the  opposite  direction, to  couple  tbe  train, 
when  it  should  get  there,  to  a  car  stand- 
ing on  the  Bide  track.  The  deceased  did 
not  move  from  her  position  above  men- 
tioned until  after  the  train  had  commenced 
to  back,  nor  until  the  leading  car  bad  got- 
ten within  "two  or  throe  steps"  from  her, 
when  she  started  across  the  track.  But, 
just  as  she  bad  gotten  her  left  foot  over 
the  last  or  soutuem  rail,  she  was  struck 
by  tbe  train, knocked  down,  and  run  over. 
The  point  at  which  she  fell  was  several 
fept  east  of  the  walk-way,  where  blood 
and  particles  of  human  flesh  were  after- 
wards found  on  the  track.  Inthecnllislon 
she  received  injuries  which  caused  her 
death  within  an  hour  afterwards. 

Tbe  plaintiff's  contention,  in  answer  to 
the  defense  of  contributory  negligence,  is 
(1)  that  the  deceased  wasnot  conscious  of 
the  reverse  movement  of  the  train  before 
she  was  struck;  and  (2)  that,  under  the 
circumstances,  she  was  not  bound  tohave 
seen  it.  But  can  this  position  be  main- 
talned?    We  think  not. 

As  to  the  flrst  point,  two  of  tbe  defend- 
ant's witnesses,  who  were  eye-witnesses 
of  tbe  occurrence,  testify  that,  when  the 
train  commenced  to  back,  she  was  stand- 
ing on  the  granite  crossing,  close  to  tbe 
track.  They  say,  further,  that  when  she 
started  to  cross  the  track  she  stepped  to 
the  left,  "as  if  to  walk  around  the  train," 
and  the  ]blace  where  she  fell,  and  the  blood 
and  flesh  on  tbptrack,tend  to  sustain  this 
view ;  that  is,  that  she  saw  the  train  ap- 
proachine  her,  and  attempted  to  avoid 
it.  If  this  evidence  be  in  conflict  with  the 
plaintiff's  evidence,  or  any  reasonable  in- 
ferences from  that  evidence,  it  was,  of 
course,  waived  by  the  demurrer  to  the 
evidence.  But  we  perceive  no  snch  con- 
flict. Neither  Jennie  Davis  nor  Lemma 
Starke,  the  two  principal  witnesses  for 
the  plaintiff,  testify  to  the  contrary,  nor 
does  any  one  else.  Tbe  former,  in  answer 
to  the  direct  question  whether  the  de- 
ceased, in  crossing  the  track,  moved  in  a 
straight  line,  or  swerved  to  the  left,  as  if 
to  avoid  the  train, said  she  did  not  know; 
and  Starke  merely  says,  in  a  general  way, 
that  she  was  crossing  on  the  cross-way. 
He  does  not  say  positively,  however,  that 
she  was  "on  the  cross-way  "  when  she  was 
struck.  But,  waiving  the  defendant's 
evidence  on  this  point,  the  result  is  the 
same.  If  the  deceased  did  uot  see  the 
backing  train,  she  ought  to  have  seen  it, 
for  had  she  looked,  or,  in  other  words, 
had  she  exercised  ordinary  care,  she  could 
not  have  failed  to  see  it.  It  washer  duty, 
as  we  have  seen,  to  be  vlgrllaut,  and  the 
train  was  only  a  few  feet  from  her,  with 
nothing  to  obstruct  ber  view  of  It,  wbe> 
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8be  stepped  In  front  of  it.  The  locality, 
moreover,  is  au  especially  danKerouB  one, 
becaase  it  is  mucb  frequented,  and  many 
trains  daily  pass  over  it.  Much  sbilllDg 
of  cars  is  also  done  there.  Ttiis  was  pre- 
snmably  Itnown  to  tlie  deceased,  as  sbe 
bad  long  been  n  resident  of  the  city.  Yet, 
witliont  taking  ordinary  precautions  for 
ber  safety,  she  stepped  in  front  of  the 
train,  and  was  killed.  It  would  be 
strange  if,  under  the  circumstances  of  the 
case,  the  action  could  be  maintained,  not- 
withstanding theneKllgence  of  the  defend- 
ant, for  the  defendant's  negligence  was  no 
excose  for  ber  want  of  care.  The  lan> 
guage  of  the  supreme  court  in  Bailroad 
Ck).  V.  Houston,  95  U.  S.  697,  is  very  per- 
tinent to  the  present  case.  In  that  case 
It  was  said.  "  The 'negligence  of  the  com: 
pany's  employes  [in  failing  to  give  proper 
aignals]  was  no  excuse  for  negligence  on 
the  part  of  the  deceased.  She  was  bound 
to  listen  and  to  look,  before  attempting  to 
cross  the  railroad  track,  in  order  to  avoid 
an  approaching  train,  and  not  to  walk 
carelessly  into  the  place  of  possible  dan- 
ger. Had  she  used  ber  senses,  she  could 
not  have  failed  both  to  hearand  to  see  the 
train  which  was  coming.  If  she  omitted 
tonse  them, and  walked  thoughtlessly  up- 
on the  track,  uhe  was  guilty  of  culpable 
negligence,  and  so  far  contributed  to  her 
Injuries  as  to  deprive  ber  of  any  right  to 
complain  of  others.  If,  using  them,  sbe 
saw  tbe  train  coming,  and  yet  undertook 
to  cross  tbe  track,  instead  of  waiting  for 
the  train  to  pass,  and  was  injured,  the 
consequences  of  ber  mistake  and  temerity 
cannot  be  cast  upon  the  defendant." 
Tbe  fact,  not  before  mentioned,  that  the 
deceased  was  blind  in  her  right  eye,  does 
not  affect  tbe  case;  for  that,  instead  of  re- 
lieving her  from  the  duty  of  ordinary  care. 
Imposed  upon  her  tbe  duty  of  greater  pre- 
caatlon  to  avoid  injury.  4  Amer.  &  Eng. 
Enc.  Law,  80;  Beach,  Con trib.  Neg.  §  147. 
The  plaintiff,  however,  contends  that 
tbe  case  Is  not  within  the  general  rule  to 
wliicb  we  have  alluded,  because,  be  says, 
tbe  deceased  had  the  right  to  act  upon  the 
presumption  that  tbe  train  that  had  Just 
passed  ber  would  not  be  backed  without 
proper  warning ;  and  for  this  proposition 
he  relies  upon  Duame  v.  Railroad  Co.,  72 
Wis.  523.  40  N.  W.  Rep.  3M.  and  French  v. 
Railroad  Co.,  116  Mass.  537.  As  to  these 
cases,  it  Is  enough  to  say  that.  In  their 
facts  and  circumstances,  they  widely  differ 
from  the  case  at  bar.  In  the  first  case,  as 
the  deceased  was  approaching  the  cross- 
ing in  a  buggy,  a  train  passed  over  it  and 
ont  of  stgbt,  tbe  view  at  that  point  being 
obstructed.  It  then,  without  any  warn- 
ing whatever,  immediately  backed  to- 
wards tbe  crossing,  struck  the  deceased, 
and  killed  bim.  After  the  train  passed, 
the  deceased  kept  straight  on,  driving  in 
a  trot,  and  neither  looked  nor  listened. 
Tbe  court  recognized  the  general  rule  that 
a  person  approaching  a  railroad  crossing 
must  look  and  listen,  but  held  that,  under 
the  peculiar  circumstances  of  that  case, 
the  deceased  was  evidently  surprised  and 
thrown  off  bis  guard,  and  that  the  ques- 
tion of  contributory  negligence  ought, 
therefore,  to  have  been  left  to  tbe  Jur.v.  It 
accordingly  reversed   tbe    action  of  tbe 


trial  court  directing  a  verdict  for  the  de- 
fendant. In  tbe  Massachusetts  case,  as 
the  plaintiff  approached  tbe  crossing  in  a 
light,  open  carriage,  a  train  passed,  and 
Immediately  afterwards  she  attempted  to 
cross.  There  was  no  warning  given  that 
other  cars  were  approaching,  and  she  did 
not  look  in  the  direction  from  which  the 
train  had  come,  and  gave  as  a  reason  that 
she  did  not  suppose  one  train  would  follow 
anotber  so  closely.  In  crossing  the  track, 
she  was  struck  and  Injured  by  a  car  that 
bad  been  detached  from  the  train  for  the 
purpose  of  making  a  Hying  switch,  and  it 
was  held,  as  in  the  Wisconsin  case,  that 
tbe  question  of  contributory  negligence 
was  for  tbe  Jury.  This  case  was  criticised 
and  disapproved  of  by  tbe  supreme  court 
of  Rhode  Island  in  the  recent  and  well-con- 
sidered case  of  Ormsbee  v.  Railroad  Corp., 
14  R.  1. 102,  and  held  to  be  in  conflict  with 
both  the  earlier  and  later  Massachusetts 
decisions.  In  tbe  Ormsbee  Case  the  plain- 
tiff's intestate,  a  deaf  mute,  was  struck  and 
kUled  by  a  train  of  cars  which  was  mak- 
ing a  flylngswltcb  at  a  highway  crossing. 
Tbe  engine  passed  the  crossing  towards 
the  south,  and  then  backed  towards  it  on 
another  track.  As  the  engine  was  back- 
.ing,  the  deceased,  looking  towards  It, 
stepped  upon  the  track  without  looking 
north,  whence  the  detached  cars  were  ap- 
proaching, and  as  he  did  so  he  was  struck 
by  the  forward  car,  and  killed.  The  plain- 
tiff contended  that  tbe  passing  and  back- 
ing of  tbe  engine  diverted  the  attention  of 
the  deceased,  and  excused  his  not  looking 
both  ways.  But  the  court,  overruling 
this  view,  held  that  the  failure  of  th^  de- 
ceased to  look  both  ways  was  negligence 
as  a  matter  of  law,  and  therefore  preclud- 
ed a  recovery,  whatever  may  have  been 
the  defendant's  negligence.  After  exam- 
ining many  authorities.  It  was  said:  "This 
review  of  tbe  cases  is  sufHcient  to  show 
the  rule  to  be  nniform  and  unquestionable 
that  a  traveler,  in  crossing  a  railroad, 
even  in  the  absence  of  ordinary  signals, 
must  look  up  and  down  tbe  track,  except 
where  he  la  unable  to  do  so,  or  where,  as 
a  passenger  or  otherwise,  be  has  an  assur- 
ance of  safety  from  the  company  which 
excuses  bIm.  Indeed,  it  is  quite  unusual 
to  find  so  little  difference  in  so  many  cases, 
and  it  must  be  for  tha  reason  that  the 
rule  is  founded,  not  In  opinion  or  judg- 
ment, but  In  common  prudence  and  expe- 
rience, to  such  an  extent  that  courts  can 
declare  It  as  law. "  The  rule,  as  we  under- 
stand it.  stated  a  little  differently  and 
more  fully,  is  this:  It  a  person  attempts 
to  cross  a  railroad  at  a  highway  crossing, 
without  using  his  senses  of  sight  and  hear- 
ing, even  though  tbe  company  be  negli- 
gent,thelaw, as  well  as  common  prudence, 
condemns  bis  act  as  careless.  But  this  is 
a  mere  presumption,  which  may  be  re- 
pelled by  evidence,  showing  that  tbe  case 
Ir  within  one  or  more  of  the  exceptions  to 
the  general  rule  before  mentioned.  In  the 
absence  of  such  evidence,  however,  the 
contributory  negligence  of  such  person, 
when  injured,  will  preclude  a  recovery, 
unless  the  company  might,  by  tbe  exercise 
of  ordinary  care  on  its  part,  have  avoided 
the  consequences  of  the  plaintiff's  negli- 
gence. This  qualification  of  tbe  doctrine  of 
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contributory  negligence  is  thai  laid  down 
In  the  leading  case  of  TuB  v.  Warnian,  2 
C.  B.  (N.  S.)  740,  and  so  often  recognised 
by  tblB  conrt.  Railroad  Co.  v.  Anderson, 
31  Grat.  812;  Dun  v.  Railroad  Co..  78  Va. 
645:  Railroad  Co.  v.  Mooue,  88  Va.  827,  8 
S.E.  Rep.  79t5;  Railroad  Co.  v.  White.  84 
Va.  498,  5  S.  E.  Rep.  678:  Railroad  Co.  v. 
Plckleselmer,  85  Va.  798, 10  S.  E.  Rep.  44. 
Applying  this  test  to  the  present  case,  we 
are  of  the  opinion  that  the  plaintiff  is  not 
entitled  to  recover;  for  it  Is  manifest  that 
ordinary  care  on  the  part  of  the  defendant 
could  not  have  discovered  the  negligence 
of  the  deceased  In  time  to  avoid  the  acci- 
dent. When  the  train  began  to  baclj,  she 
was  in  a  place  of  safety,  apparently  wait- 
ing for  the  train  to  pass,  and  remained  In 
that  position  until  the  train  was  within 
about  seven  fetst  from  where  she  stood. 
It  was  then  too  late  to  have  slopped  the 
train  In  time  to  avoid  the  eflects  of  her 
own  careless,  not  to  say  redcless,  act, even 
had  there  been  a  lookout  on  the  lending 
car,  and  everything  done  which  ought  to 
have  been  done  in  the  exercise  of  ordinary 
care.  Our  conclasion,  therefore,  is  that 
the  Judgment  of  the  hustings  court  la 
right,  and  that  the  same  must  be  af- 
firmed. 

Richardson  and  Hinton,  JJ.,  concur  In 
the  opinion.  Lacy  and  Fauntleroi,  con- 
cur in  the  result. 


(8S  Va.  12) 


Mdbicr  v.  Mtisios. 


(Supreme  Court  of  Appeals  of  Virainia.    JTune 
U,  1891.) 

DivoBCK— Adultbrt— CibcomstamtialEvidbnox. 
In  a  suit  for  divorce  a  vinculo,  on  the 
ground  of  adultery,  wbere  the  evidence  shows 
mat  defendant  had  seduced  plaintiff  before  he 
married  her,  and  that  he  deserted  her  immediately 
after  the  marrlaee,  and  consorted  with  lewd  wo- 
inen,  with  whom  he  was  brequently  found  in  oom- 
iromlsing  altaations,  a  decree  for  plaintiff  is 
warranted,  though  both  the  husband  and  the  al- 
leged particepa  criminto  deny  the  adultery. 

J.  C.  Gent,  for  appellant.  Eoutb  '& 
Stuart,  for  appellee. 

Lact,  J.  This  Is  an  appeal  from  a  decree 
of  the  circuit  conrt  of  Russell  county,  ren- 
dered on  the  14th  day  of  March,  1H8S.  The 
bill  was  filed  In  this  case  by  the  appellee, 
Bessie  Mnsick,  against  her  husband,  the 
appellant,  Elexions  Musick,  seeking  an 
absolute  divorce  a  vinculo  mHtrltnonU,  an 
allowance  of  alimony,  and  also  the  allow- 
ance of  an  attorney's  fee  against  the  de- 
fendant. The  grounds  alleged  in  the  bill 
were  adultery  and  desertion.  The  facts 
alleged  therein  are,  briefly,  that  she  was 
a  female  Infant  of  tender  years,  living  at 
her  father's  bouse,  of  pure  and  chaste 
character,  life,  and  repute,  when  the  de- 
fendant, a  young  man  of  good  standing, 
resident  In  the  neighborhood,  sought  and 
obtained  an  engagement  of  marriage  with 
ber,  and.  suiting  his  movements  to  his  op- 
portunities, under  promise  of  marriage 
seduced  and  ruined  ber;  that  he  then, 
dreading  the  consequences,  and  fearing 
punishment  for  his  crime,  sought  and  ob- 
tained from  her  father  and  herself  consent 
to  an  immediate  marriage,  as  the  best  and 


only  means  of  sach  iltOAemeot  as  was 
possible  under  the  circomstancee;  that  the 
marriage  having  been  fioMmnlsed,  and  the 
prosecution  for  seduction  thUs  barre«l,  he 
lived  with  her  only  a  few  days  as  her  hus- 
band, and  then,  without  the  slightest 
cause,  abandoned  her,  and  took  up  with, 
and  kept  openly,  lewdlyi  and  lasciviously, 
the  company  of  fallen  women,  and  contrib- 
uted nothing  in  attention  or  care,  nor 
otherwise,  to  the  support  of  his  said  wife 
and  their  Infant  child,  Issue  of  the  mar- 
riage. The  defendant  answered  admit- 
ting the  marriage,  tire  seduction,  and  the 
desertion,  bnt  says  the  plaintiff  offered 
opportunities  which  led  him  astray.  He 
denies,  however,  the  adultery  charged  In 
the  bill,  subsequent  to  bis-  marriage;  ad- 
mitting the  association  with  the  fallen 
woman  In  question,  claiming  to  be  igno- 
rant of  her  characterassuch.  Depositions 
were  taken  by  the  plaintiff,  proving  the 
lewd  character  of  the  women  in  question, 
two  In  number,  and  the  association  with 
them  In  public  and  private  by  the  defend- 
ant. The  defendant  took  and  filed  the  dep- 
ositions of  the  two  fi^llen  women  In  ques- 
tion, each  of  whom  denied  all  knowledge 
of  any  adultery  committed  by  the  defend- 
ant with  any  person  subsequent  to  bis 
marriage.  The  circuit  cuart  by  its  decree 
of  March  14, 1888,  being  of  tbe  opinion  that 
the  plaintiff,  Bessie  Musick,  bad  shown 
herself  entitled  to  a  divorce  from  the  de- 
fendant, RlexioBs  Musick,  her  husband,  » 
vinculo  matrimonii,  and  that  she  was  en- 
titled to  alimony,  and  to  the  care  and 
custody  of  her  Infant  child,  issue  of  the 
marriage,  decreed  the  said  divorce,  and 
restrained  the  defendant  from  marrying 
again  without  the  further  order  of  the 
court;  and  referred  it  to  a  commissioner 
to  report  upon  the  proper  alimony  to  be 
allowed  the  plaintiff  for  tbe  support  of 
herself  and  her  infant  child.  From  tbisde- 
cree  tbe  defendant  appealed  to  this  court. 
The  errors  assigned  here  are  as  follows, 
to-wit:  First.  It  was  error  in  the  court 
below  to  dissolve  the  bonds  of  matrimony 
In  this  case  upon  the  charge  of  adultery 
upop  circumstantial  evidence,  the  adul- 
tery having  been  emphatically  and  clearly 
denied  In  the  answer.  Secondly,  It  was 
error  In  the  court,  under  the  circum- 
stances, to  prohibit  the  defendant  hus- 
band from  marrying  again,  as  being; 
against  public  policy,  and  contrary  to  the 
spirit  of  tbe  constitution  of  Virginia,  and 
detrimental  to  society.  The  evidence  as 
to  tbe  adultery  is  that  he  paid  open  and 
marked  attention  to  Diely,  a  young  un- 
married woman  whose  reputation  In  the 
nelRliborbood  is  that  of  an  unchnste  and 
lewd  woman;  onewltness  proving  that  be 
surprised  them  on  horseback  .in  a  com- 
promising attitude,  and  also  on  a  log; 
other  wltnesees  proved  tbe  character  of 
tbe  woman,  and  the  intimate  character  of 
her  asBoelatlou  with  the  defendant;-but 
no  one  proves  tbe  act  of  unlawful  sesual 
Intercourse  between  these  two.  As  to 
another  woman  shown  to  be  of  evil  life, 
the  defendant  Is  shown  by  the  evidence  to 
have  sought  her,  and  procured  liquor,  and 
to  have  brought  ber  out  on  the  road,  and 
gone  off  In  tbe  woods  or  bushes  with  her 
ulone,  and  to  have  remained  alone  with 
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ber  a  eansMerable  time,  in  the  ntgbt-tlaie. 
There  Is  a  dental  of  the  adultery  charged, 
as  bas  been  stated,  by  the  alleged  parti- 
cepa  crlmlaia. 

The  circuit  court  held  that  the  crime  of 
adulfery  bad  been  proved,  and  thn  flmt 
question  we  must  determine  is  whetlier 
this  action  was  erroneous  or  otherwise. 
In  the  recent  woifc  of  Mr.  William  Hardcas- 
tle  Browne,  of  the  Philadelphia  bar,  on  Di- 
Torce  and  Alimony,  it  is  said,  (page  54:) 
"If  a  married  man,  without  jnBtiflable 
cause  appearing,  visits  a  bouse  of  ill  fame, 
be  must  havegoneiherefor  an  improper 
purpose,  and  it  is  universally  held  as  a 
proof  of  adultery.  8o,  also,  when  he  has 
been  shut  up  alone  with  an  unchaste 
woman."  Citing  Evans  v.  Evans,  41  Cal. 
103;  Van  Epps  f.  Van  Epps,  6  Barb.  320; 
Langstaff  v.  Langstatf,  Wright,  (Ohio,) 
148.  The  same  learned  author  also  re- 
marks that  criminal  desires  may  be  in- 
ferred from  consorting  with  prostitutes,  en- 
tertaining persons  known  to  be  dissolute, 
or  Intimacy  of  any  kind  with  such  after 
knowledge  of  their  immoral  reputation. 
Id.  p.  65.  Mr.  Greenleat  says,  (Ev.  vol. 
2  §  44:)  "A  married  man  going  into  a 
kniiwn  brothel  raises  a  suspicion  of  adul- 
tery, to  be  rebutted  only  by  the  very  beet 
evidence.  His  going  there,  and  remaining 
there  alone  for  some  time  in  a  room  with 
a  common  prostitute.  Is  snfBclent  proof 
of  the  crime. "  Mr.  Bishop,  in  his  work  on 
Marriag^e  and  Divorce,  says,  (volume  2,  8 
613:)  "Adultery  is  peculiarly  a  crime  of 
darkness  and  secrecy ;  parties  are  rarely 
surprised  in  it :  and  so  It  not  only  may, 
but  ordinarily  must,  be  established  by  cir- 
cumstantial evidence.  The  testimony 
must  convince  the  Judicial  mind  affirma- 
tively that  actual  adultery  was  commit- 
ted, since  nothing  short  of  the  carnal  act 
can  lay  a  foundation  for  a  divorce.  It  is, 
generally  speaking,  necessary  to  prove  that 
the  parties  were  lo  some  place  together 
where  the  adultery  might  probabt.r  be 
committed."  (^tingLordHTOWBLLassay- 
ing:  "Courts  of  Justicemust  not  be  duped. 
They  will  Judge  of  facts,  as  other  men  of 
discernment,  exercising  a  sound  and  sober 
judgment,  on  circumstances  that  are  duly 
proved,  judge  of  them.  The  only  general 
rule  that  can  be  laid  down  upon  the  sub- 
'ect  Is  that  thecircumstancesmust  be  such 
ts  would  lead  the  guarded  discretion  of  a 
reasonable  and  Just  man  to  the  conclu- 
sion :  for  it  is  not  to  lead  a  barsb  and  In- 
temperate judgment,  moving  upon  ap- 
pearances that  are  equally  capable  of  two 
interpretations ;  neither  Is  it  to  be  a  mat- 
ter of  artificial  reasoning.  Judglnit  upon 
such  things  dlfferenldy  from  what  would 
strike  the  careful  and  cantlous  considera- 
tion of  a  discreet  man.  The  facts  are  not 
of  a  technical  nature;  they  are  facts  de- 
terminable upon  common  grounds  of  rea- 
son :  and  courts  of  Justice  would  wander 
/ery  mnch  from  their  proper  office  of  giv- 
ing protection  to  the  rights  of  mankind.  If 
they  let  themselves  loose  to  subtleties, 
and  remote  and  artificial  reasonings  upon 
snch  subjects.  Upon  such  subjects  the 
rational  and  legal  interpretation  must  be 
the  same. " 

Upon  tbe  consideration  of. precedents, 
carefully  considering  the  evidence  in  this 


case,  can  we  say  that  the  crime  of  adul- 
tery has  been  proved  ?  I<et  ns  glance  at 
tbeevldence.  It  is  proved  that  thedefend- 
ant  husband  had,  under  proralad  of  mar- 
riage, seduced  tbe  plaintiff  wife,  a  woman 
of  chaste  character:  that,  to  prevent  ex- 
posure and  prosecution,  he  hurried  her 
into  a  hasty  marriage,  under  many  pro- 
testations; that,  this  accomplished,  he  In 
a  day  or  two  deserted  bis  wife,  a  girl  of 
tender  years,  and  it  was  given  out  that 
he  had  left  tbe  country.  It  is  further 
proved  that  be  bas  been  since  notoriously 
attentive,  in  public  and  In  nrivate,  first 
with  one  unchaste  female,  being  surprised, 
when  alone  with  her.  In  kisses  and  em- 
braces. That  this  woman  is  unchaste, 
and  that  these  things  are  true,  he,  tbe  de- 
fendant, has  not  denied.  He  denies  noth- 
ing but  the  adulterous  cohabitation,  and 
claims  that  the  act  cannot  be  established 
by  circumstantial  evidence.  It  is  further 
proved  that  he  subsequently  went  to  a 
bons^  of  ill  fame,  and  bronght  bence  an- 
other unchaste  woman,  and,  getting 
whisky,  went  off  with  ber  along  tbe  high- 
way, and  Into  the  forest  with  her,  and  re- 
mained all  night  thus  associated,  lugging 
along  with  them  an  infant  bastard  child, 
which  was  called  by  his  mime  by  tbe 
mother  in  his  presence.  For  a  married 
man  thus  to  act,  after  he  bas  thrown  off 
all  tbe  safegnnrd  of  association  with  and 
regard  for  bis  wife  and  bis  legitimate 
child,  and  bas  deserted  hnr  finally  and 
witbont  reserve,  leaves  no  rational  doubt 
as  to  what  his  acts  were.  The  guilty  de- 
sire on  bis  part,  and  of  the  parHcepa  eiim- 
inUt  and  the  concurrence  of  ample  oppor- 
tnnity  thus  sought  and  obtained,  prove 
tbe  crime.  Mr.  Browne  cites  tbe  familiar 
case  of  Latham  v.  Latham,  30  Orat.  807, 
wben  the  visit  to  tbe  brothel  was  success- 
fully explained,  tbe  visit  being  then  estab- 
lished to  be  accidental  and  innocent.  But 
what  explanation  have  we  here  on  the 
part  nf  her  husband?  None  whatever. 
He  takes  the  depositions  of  Diely  and  Sal, 
and  they  testify  that  they  have  no  knowl- 
edge of  any  adultery  committed  by  him. 
What  weight  can  properly  be  given  to 
their  denials,  under  the  uncontradicted 
circumstances  set  forth  in  the  evidence  in 
this  cause?  I  think  there  is  nodoubtasto 
tbe  commission  of  the  act  of  aanltery. 

The  only  remaining  question  to  be  con- 
aidered  Is  as  to  the  action  of  the  circuit 
court  in  prohibiting  the  defendant  and 
guilty  husband  from  marrying  again. 
Mr.  Browne,  in  his  work  mentioned  above, 
says  as  to  this :  "  It  is  difficult  to  imder- 
stand  how  a  marriage  can  be  dissolved  as 
to  one  of  the  parties  without  being 
equally  dissolved  as  to  the  other,  and  it  is 
certain  that  no  conrt  cun  impose  a  re- 
striction on  the  marriage  of  a  divorced 
party  without  statutory  grunt  of  power. 
A  prohibition  to  the  guilty  party  to  mar- 
ry a  second  time,  after  the  entry  of  a  de- 
cree of  divoree  a  vinonlo,  may  becontalned 
In  a  statute,  or  may  be  entered  by  a  court 
under  (he  authority  of  a  statute.  In 
either  case  tbe  effect  would  be  tbe  same. 
Statutes  Imposing  such  restrictions  are 
constitutional."  Page  41;  citing  Barber 
V.  Barber,  16  Cal.  878;  Ellioct  v.  Elliott,  88 
Md.   357;    Sparhawk    v.   Sparbawk,  114 
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MasB.  856.  In  this  state  the  qnestlon  is 
regulated  by  the  statate.  Section  2265  ot 
the  Code  provides  that,  "in  granting  a 
divorce  for  adoUery,  the  courl  may  decree 
that  the  guilty  party  Hhall  not  marry 
again;  In  which  case  the  bond  of  mutri- 
mony  shall  be  deemed  not  to  be  diHsolved 
as  to  any  future  marriage  of  such  party, 
or  in  any  prosecution  on  account  thereof; 
but,  for  good  cause  shown, so  much  of  the 
decree  as  prohibits  the  guilty  party  from 
marrying  again  may  be  revolsed  and  an- 
nnlled,  at  any  time  after  such  decree,  by 
the  same  court  by  which  it  was  pro- 
nounced." In  the  decree  complained  of 
and  appealed  from  here,  as  we  have  al- 
ready seen,  the  provision  on  this  subject 
is:  "Bat  the  defendant  is  restrained  from 
marrying  again  till  the  further  order  of 
the  court,"  The  authority  of  the  statute 
has  been  followed;  the  discretion  ot  the 
court  has  been  exercised,  in  the  meantime, 
and  not  finally.  The  decree  settling  the 
principles  of  the  cause,  and  therefore  ap- 
pealable, is  interlocutory  only,  and  not 
final ;  an  account  having  been  ordered  as 
to  the  proper  amount  of  alimony  which 
should  be  granted  to  this  plaintiff  wife 
and  her  infant  child.  The  defendant  is 
not  barred  by  a  final  decree  from  marry- 
ing again,  which  dpcree  might  be  revoked 
by  the  same  court  by  which  it  was  ren- 
dered. Bat,  aaaccount  having  been  or- 
dered, the  court  restrains  the  defendant 
from  marrying  again  until  the  further  or- 
der of  the  court.  When  the  unsettled 
questions  in  the  cause  have  been  deter 
mined,  and  the  final  decree  rendered,  the 
defendant  may  or  may  not  be  decreed  not 
to  marry  again.  I  am  clearly  of  the  opin- 
ion that  the  circuit  court  did  not  err  in 
restraining  the  defendant  from  marrying 
again  until  the  further  order  of  the  court; 
and,  if  the  decree  in  question  could  be  con- 
strued to  be  a  disposition  ot  that  ques- 
tion, I  thInK  the  action  ol  the  court  is  au- 
thorized by  the  law,  and  that  this  subject 
is  essentially  one  to  be  regulated  by  law, 
and  that.  If  there  can  be  any  case  in  which 
this  discretion  vested  by  law  in  the  courts 
can  be  wisely  exercised  in  restraint  of  mar- 
riage, this  is  such  a  case.  The  decree 
against  remarrying  may  be  revoked  when 
it  appears  proper  to  the  court  to  do  so ; 
but  if  the  evidence  in  this  case  is  to  be  be- 
lieved,—and  the  defendant  does  not  deny 
it, — then  the  court  could  not  but  consider 
tliis  defendant  as  henow  appears  an  unsuit- 
able person  to  enter  into  the  marriage  rela- 
tion. We percelveno error  in  thedecree  ap- 
pealed from  and  the  same  will  be  affirmed, 
without  in  any  degree  intending  to  Inter- 
fere with  ■  the  future  exercise  by  the  court 
ot  its  discretion  upon  this  question  of  the 
refusal  of  the  court  to  permit  the  defend- 
ant, the  guilty  party,  to  remarry. 


(88  Va.  4S) 

Thompson  v.  Commonwealth. 
(Supreme  Cofwrt  of  Appeals  of  Virginia.    June 

18,  1891. ) 

ROBBBRT — COMPETBXCT  OF  JnBOBS  —  EvXDENCB — 

WiTSBSSKS — iNSTRtlOTIOSS. 

1.  On  atrial  for  robbing  a  woman  at  10:80 
o'olook  at  night,  as  she  was  on  her  way  from  a 
depot  carrying  her  valise,  the  testimony  of  a  po- 
liceman, offered  by  the  defense,  that  he  had  seen 


a  colored  man  in  the  yard  of  the  railroad  at  8 
o'clock  on  the  following  morning,  was  irrelevant, 
and  properly  excluded. 

2.  Where  the  jury  were  instructed  to  find  for 
defendant,  unless  the  state  proved  everything 
essential  to  the  establishment  of  the  charge  to 
the  exclusion  of  a  reasonable  doubt,  it  was  not 
error  to  charge,  Immediately  afterwards,  that 
"the  burden  rests  upon  the  commonwealth  to 
make  out  its  case,  •  •  •  to  the  exclusion  of 
a   reasonable   donbt,   but,   where    t^    aocaaed 

*  *  *  attempts  to  prove  an  alibi,  •  •  •  the 
burden  of  proving  the  alibi  rests  upon  him. " 

8.  Having  subpoenaed  a  witness  who  did  not 
appear,  defendant,  on  the  court's  suggestion,  ob- 
tained a  rule  against  him,  but  the  officer  re- 
turned that  the  witness  was  sick.  Defendant's 
motion  to  adjourn  was  overmled,  on  the  ground, 
as  stated  by  the  judge,  that  when  the  case  was 
called  in  the  morning  no  motion  lor  continuance 
was  made  because  of  the  absence  of  such  witness. 
Defendant  made  no  objection  to  this  statement, 
nor  did  he  show  that  the  evidence  of  such  witness 
would  not  be  merely  cumulative.  Held,  the 
court  was  justified  in  proceeding  with  the  trial. 

4.  The  persons  flllfng  the  offices  of.  treasurer 
and  councilman  of  a  city  are  not  disqualified  to 
serve  in  the  Hustings  court  thereof,  in  a  criminal 
case. 

5.  Code  Va.  1887,  S  3991,  providing  that,  "in 
a  prosecution  for  a  misdemeanor,  the  name  of  the 
prosecutor,  if  there  be  one,  •  •  •  shall  be 
written  at  the  foot  of  the  presentment,  indict- 
ment, or  information, "  does  not  apply  to  an  in- 
dictment for  a  felony  found  by  the  grand  jviry. 

6.  It  is  in  the  discretion  of  the  court  to  lunit 
the  argument  to  two  hoars  upon  each  side. 

Error  to  Hustings  court  of  Bristol; 
Rbba,  Judge. 

One  Thompson  was  convicted  of  rob- 
bery. Code  Va.  1887,  §  3991.  provides  that, 
"In  a  prosecution  for  a  misdemeanor,  the 
name  of  the  prosecutor,  It  there  be  one, 

•  *  *  shall  be  written  at  the  foot  of  the 
presentment,  indictment, or  Information." 

Paul,  Peters,  Wood  A  Sutherland,  for 
plaintiff  in  error.  The  Attorney  General, 
for  the  Commonwealth. 

FAUNTLKRoy,  J.  The  plaintiff  In  error 
was  indicted,  tried,  convicted,  and  sen- 
tenced in  the  hustings  court  of  the  city  of 
Bristol  for  the  crime  ot  felonious  assault 
and  robbery;  and  the  Judgment  of  the 
said  court  was  in  accordance  with  the 
verdict  of  the  Jury,  which  fixed  the  term  ol 
his  confinement  In  the  penitentiary  for 
eight  years.  The  record  of  the  proceed- 
ings upon  the  trial  presents  several  bills 
of  exception  taken  by  the  accused,  Thomp- 
son. The  first  bill  of  exceptions  objects 
to  the  refusal  of  the  court  to  exclude  from 
the  venire  and  from  the  Jury  J.  L..  C. 
•Smith  and  George  W.  Wolfe,  who  were 
duly  summoned  as  venire-men,  upon  the 
ground  that  the  said  Smith  vtslk  treasurer 
of  the  city  of  Bristol,  and  the  said  Wolfe 
was  a  member  of  the  council  ol  the  city  of 
Bristol.  There  is  nothing  in  this  objec- 
tion, and  the  trial  court  did  not  err  in 
oYtirruiing  the  motion  to  exclude  them. 
They  were  qualified  jurors,  and  the  record 
shows  that  they  were  selected  according 
to  law. 

The  second  bill  of  exceptions  objects  to 
the  ruling  of  the  trial  court  as  to  the  rele- 
vancy of  the  evidence  of  H.  S.  Price. 
Thompson,  the  accused,  was  charged 
with  the  assault  and  robbery  of  one  Mary 
Abrahams,  on  the  night  of  her  arrival  at 
the  depot  ot  the  Norfolk  &  Western  Bail- 
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road  pafiseoger  train,  in  the  city  of  Bris- 
tol, at  10 :30  o'clock  that  night,  at  a  place 
about  one-ball  a  mile  from  the  depot,  as 
she  was  on  her  way,  carrying  her  valise, 
to  her  brother's  house,  upon  a  dark  and 
rainy  night;  and  the  common  wealth's  at- 
torney objected  to  the  introduction  of  the 
fact  that  the  policeman  Price  had  seen  a 
colored  man  In  the  yard  of  the  Norfolk  & 
Western  Railroad  at  3  o'clock  in  the 
morning  succeeding  the  night  of  the  al- 
leged robbery  ;  which  objection  the  court 
sustained,  and  excluded  the  statement. 
It  could  have,  so  far  as  the  exception  dis- 
closes, no  bearing  or  relevancy  upon  the 
issue  to  be  tried  by  the  jury,  and  It  was 
properly  excluded. 

The  bill  of  exceptions  No.  3  states  the 
objection  of  the  accused  to  the  giving  of 
the  following  instruction  by  the  court  at 
the  request  of  the  attorney  for  the  com- 
monwealth: "The  burden  rests  upon  the 
commonwealth  to  make  out  its  case 
against  the  accused  to  the  exclusion  of  a 
reasonable  doubt,  but,  where  the  accused 
relies  upon  or  attempts  to  prove  an  aJibl 
in  his  defense,  the  burden  of  proving  the 
alibi  rests  upon  him;  but  upon  other  ques- 
tions in  the  case  the  burden  still  rests  up- 
on the  commonwealth."  The  court  gave 
the  foregoing  instruction  after,  and  in  se- 
quence to,  the  Instruction  which  it  had 
given  at  the  request  ot  the  accused,  as 
follows:  "The  court  instructs  the  jury 
tlmt  the  commonwealth  must  prove  eve- 
rything essential  to  the  establishment  of 
the  charge  in  the  Indictment,  to  the  ex- 
clusion ot  a  reasonable  doubt;  and,  if  it 
fails  to  do  so,  then  they  must  find  for  the 
defendant."  There  was  no  error  in  giving 
the  instruction  objected  to. 

The  fourth  bill  of  exceptions  states  that 
"when  the  evidence  was  all  in,  the  court 
stated  to  the  counsel  that  the  court 
deemed  two  hours  upon  each  side  would 
be  reasonable  and  sufficient  fur  the  argu- 
ment of  the  case,  and  so  limited  the  ar- 
gument to  two  hours  upon  each  side;  to 
which  action  of  the  court  the  defendant 
excepted."  This  court,  in  the  case  of 
Jonefl  V.  Com.,  reported  in  12  S.  E.  Rep. 
236.  decided  that  it  is  in  the  discretionary 
competency  of  the  trial  court  to  restrict 
the  argument  of  counsel  to  reusonuble 
limits:  and  though  it  was  held  in  that 
case  that  the  peremptory  restriction  of 
counsel  to  only  20  minutes,  where  there 
were  numerous  and  conflicting  witnesses 
and  circumstances,  was  an  arbitrary 
abuse  of  the  power,  we  are  at  a  loss  to 
conceive  bow  two  whole  hours  could  be 
reasonably  consumed  in  the  argument  of 
this  case.  There  was  no  abuse  of  the 
court's  discretion  in  this  case. 

The  fifth  bin  of  exceptions  says  that, 
upon  the  calling  of  the  case  for  trial  on 
the  6th  day  of  October,  1S90,  the  defi'ndaut 
moved  the  court  to  continue  the  case  be- 
caaseof  theabsenceof  three  of  his  witness- 
es, viz.,  Maria  Martin,  Lizzie  Nowlin,  and 
Mary  Isabell.  but  the  said  three  witnesses 
did  appear  and  testified  In  the  cose  in  be- 
half of  the  defendant.  No  motion  was 
made  for  the  continuance  of  the  cause  be- 
cause of  theabsence  ot  any  other  witnesses, 
or  up<m  any  other  ground.  When  the 
commonwealth  had  about  closed  thetes- 
T,lSs.E.no.ll— 20 


timony  upon  Its  part,  the  attorney  for  the 
commonwealth  moved  tbeconrt  for  a  rule 
against  one  T.  P.  Owen  to  appear  and 
testify  in  behalf  ot  the  commonwealth, 
which  motion  the  court  overruled,  be- 
cause no  subpoena  had  been  issued  by  the 
conimouwenlth  for  said  witness,  but  stat- 
ed that  the  defense  would  be  entitled  to  a 
rule,  if  they  desired  it,  as  said  witness  had 
previously  been  summoned  for  thedefense; 
and  thereupon  the  defendant  moved  the 
court  for  a  rule  against  the  said  witness, 
which  was  granted,  and  the  oflicer  re- 
turned the  said  rule, "  Executed, "  but  stat- 
ed, in  open  court,  that  he  found  the  said 
witness  sick  In  bed.  Whereuoon  the  de- 
fendant moved  the  court  to  adjourn  said 
case  until  the  following  day,  so  that,  if 
said  witness  was  able,  his  attendance 
might  be  secured,  as  he  was  a  material 
witness  for  the  defense;  which  motion 
was  objected  to  by  the  attorney  tor  the 
commonwealth,  and  said  objection  sus- 
tained by  the  court,  for  the  reason,  as 
stated  at  the  time  by  the  court,  that  the 
defendant,  when  the  case  was  called  for 
trial  in  the  morning,  bad  made  no  motion 
for  a  continuance  of  the  case  because  ot 
the  absence  ot  said  witness  Owen;  to 
which  statement  of  the  court  there  was 
uo  objection  by  the  defendant  or  his  coun- 
sel, and  the  court  directed  tne  trial  to 
proceed,  etc.  We  think  that  the  trial 
having  progressed  thus  far,  and  the  de- 
fendant not  stating  anything  by  which 
the  court  could  be  informed  that  the  wit- 
ness Owen  could  or  was  expected  to  give 
any  evidence  which  would  be  not  merely 
cumulative  upon  the  testimony  already 
given  for  the  accused  by  his  three  wit- 
nesses, Maria,  Martin,  Lizzie  Nowlin,  and 
Mary  Isabel!,  and  the  silence  of  the  defend- 
ant and  his  counsel  when  the  court  made 
the  statement  of  its  reason  for  proceeding 
with  the  trial,  justified  the  proceeding, 
and  was  proper. 

The  Indictment  was  demurred  to  on  the 
ground  that  it  Is  vague,  uncertain,  and  in- 
definite, and  that  no  witness'  name  was 
appended  to  It.  The  Indictment  is  clear, 
pointed,  and  pithy,  and  distinctly  charges 
a  felonious  assault  and  robbery, — a  felony. 
It  is  the  act  of  a  grand  jury,  and  not 
that  of  a  personal  prosecutor;  and  sec- 
tion 3991,  Code  1887,  applies  only  to  misde- 
meanors. See  the  case  of  Com.  v.  Dever, 
10 Leigh, 685.  The  courtdidnoterrlnover- 
ruling  the  motion  for  a  new  trial,  on  the 
ground  that  the  verdict  is  contrary  to  the 
evidence,  or  <»f  surprise  to  the  defendant. 
The  ev'dence  is  full,  clear,  explicit,  and 
positive  to  prove  the  guilt  ot  the  accused, 
and  the  judgment  ot  the  court  is  to  affirm 
the  judgment  ot  the  trial  court.    Affirmed. 


Hl'NTER  V.  HUMR. 


(88  Va.  24) 


(Supreme  Court  of  Appeals  of  Viarolnia.    Juno 

18,  1831.) 

Deeds — Description —Boundaries. 
1.  The  W.  turnpilie  ran  In  a  northerly  and 
southerly  direction  through  plaiutifl's  plantation. 
West  of  this  turnpike,  also  running  north  and 
south,  was  the  A.  canal.  A  road,  known  as  the 
"Old  Military  Road, "  running  nearly  easterly 
and  westerly,  intersected  the  canal.  A  trust- 
deed  executed  by  plaintifl  on  part  of  his  planta- 
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tlon  deaoribed  the  mortgaged  land  as  being  w«at 
of  the  W.  tompike,  and  tben  speolflcally  bound- 
ed it,  bat  by  miHtalre  the  A.  canal  was  given  as  the 
goathem  bonndaiy  instead  of  the  eastern,  and 
the  old  military  road  as  the  eastern,  instead  of 
the  aouthern.  Held  that,  as  the  parties  could 
not  reasonably  have  intended  to  locate  the  canal 
on  the  south  when  it  was  actually  on  the  east, 
the  true  eastern  boundary  of  the  mortgaged  land 
should  be  regarded  as  the  oanal,  and  that  the 
land  lying  between  It  and  the  W.  tompilce  did 
not  pass  by  the  deed  of  trust. 

2.  The  fact  that  the  quantity  of  land  stated  in 
the  deed  falls  short  in  actual  measurement  by 
taking  the  A.  canal  as  the  eastern  boundary,  in- 
stead of  the  W.  turnpike,  is  immaterial,  since 
words  indicating  quantity  must  yield  to  descrip- 
tions by  boundary. 

J.  K.  M.  Norton,  tor  appellant.  Janiea 
R.  Caton  and  £.  S.  Brent,  lor  appellee. 

LiACY,  J.  This  la  a  writ  of  error  to  a 
Jndsment  of  the  circuit  coart  of  Alexan- 
dria county,  rendered  at  the  May  term, 
1890.  The  action  \a  ejectment,  brought  by 
the  plaintiff  In  error,  Hunter,  to  recover  a 
parcel  of  land  lyln^  between  the  parallel 
lines  ol  the  Alexandria  canal  on  the  weat, 
and  tbe  Alexandria  and  Washington  turn- 
pike on  the  east.  By  truat-deed  of  Octo- 
ber 4, 1871,  tbe  plaintiff  in  error,  Haater, 
conveyed  a  part  of  tale  Abingdon  planta- 
tion to  a  truBtee,  one  Wattles,  tu  secure  a 
debt  due  to  W.  D.  Mitchell.  Wattles  sold 
under  this  deed  on  the  Ist  day  of  Jnne, 
1882,  and  conveyed  by  the  deed  executed 
by  blm  the  land  in  the  Identical  terms 
used  to  describe  it  in  tbe  deed  from  Hun- 
ter to  him  of  October  4, 1871,  and  by  suc- 
cessive  alienations  this  land  has  passed  to 
the  defendant  in  error,  Hume.  The  said 
descriptive  terms  used  in  the  first  deed 
mentioned  above,  and  in  the  second  deed, 
Jane  1, 1872,  having  been  departed  from  so 
as  to  conform  the  descriptions  in  the  lat- 
ter deeds  to  the  contention  of  the  defend- 
ant in  error,  Hume,  the  question  is  wheth- 
er the  land  between  the  western  boundary 
of  the  Alexandria  canal  and  the  Alexan- 
dria and  Washington  turnpike  passed  by 
tbe  deed  of  Hunter  to  Wattles  of  October, 
1871,  and  so,  through  successive  aliena- 
tions, to  the  defendant  in  error.  Tbe  fol- 
lowing plat  exhibited  with  tbe  record 
shows  the  true  situation  of  the  land: 

Addlaon. 


I 


; 


Ua»  of  AblDgdoa. 

The  description  of  this  land,  contained 
in  tba  deed  of  October  4, 1871,  is  as  follows: 


"A  certain  tract  of  land  situate, lying,  and 
being  in  Alexandria  county,  Vii^^ia,  con- 
taining 280  acres,  more  or  less,  on  the 
west  side  of  the  Washington  and  Alexan- 
dria turnpike,  and  bounded  as  follows :  (1) 
On  tbe  north  and  west  by  the  lands  of  Ad- 
dison ;  (2)  on  the  south  by  tbe  Alexandria 
canal;  (8)  and  on  the  east  by  the  old  mili- 
tary road. "  Byconsulting  the  plat  above 
it  will  be  perceived  that  by  the  contention 
of  both  parties  to  this  controversy  the 
land  In  question — the  part  of  Ahlngdon 
conveyed  to  Wattles— Is  situated  west  oi 
the  Alexandria  and  Washington  turnpike, 
and  is  the  western  part  of  the  Abingdon 
plantation ;  and  it  also  appears  that  the 
land  Is  Included  within  the  designated 
boundaries  set  forth  in  the  deed,  as  Is  con- 
tended for  by  the  appellant.  Hunter.  But 
tbe  Alexandria  canal  is  on  the  east,  and 
not  on  the  south,  and  the  old  military 
road  Is  on  tbe  south,  and  not  on  the  east, 
as  stated  in  the  deed,  except  that  the  old 
military  road  running  south  of  tbe  Abing- 
don plantation  cuts  off  a  part  of  the  land 
conveyed  to  Wattles;  but  there  is  no  di^ 
nial  that  this  triangular  piece  cut  off  by 
the  line  of  the  old  military  road  passed 
under  the  deed  of  October  4, 1871.  In  Oc- 
tober, 1871,  the  Alexandria  canal  was  full 
of  water,  and  In  use,  but  is  now  aban- 
doned. Hunter  had  the  land  between  the 
canal  and  the  turnpike  held  by  a  different 
tenant  in  October,  1S71,  and  has  held  it 
and  paid  taxes  up  to  this  time  upon  It, 
and  claims  that  his  purpose  was  to  con- 
vey the  land  Included  between  the  partic- 
ular boundaries  set  forth  in  the  deed, 
which  at  that  time  was  cut  off  from  tbe 
residue  of  his  plantation  by  the  waters  of 
the  canal;  and  that  he  conveyed  the  land 
bounded  b.y  this  Alexandria  canal,  the 
old  military  road,  and  tbe  Addison  lands, 
it  being  that  part  of  the  Abingdon  tract 
lying  west  of  the  Alexandria  canal.  A  ju- 
ry being  waived,  and  the  whole  matter  of 
law  and  fact  being  submitted  to  the  court, 
tbe  court  decided  that  the  strip  of  land 
between  the  Alexandria  canal  and  tbe  Al- 
exandria and  Washington  turnpike  passed 
by  the  deed  of  October  i,  1871,  to  the  gran- 
tee. Wattles,  aud  has  passed  by  successive 
alienations  to  the  defendant  in  error, 
Hume,  tbe  defendant  below,  and  gave 
Judgment  accordingly;  whereupon  the 
plaintiff.  Hunter,  appltnd  for  and  obtained 
a  writ  of  error  to  this  court. 

The  general  description  In  tbe  deed  In 
question  la  that  the  land  conveyed  is  altn- 
ated  In  Alexandria  county,  and  contains 
280  acres,  more  or  less,  on  tbe  west  side  ol 
tbe  Washington  and  Alexandria  turnpike. 
Tbe  turnpike  is  not  stated  there  nor  else- 
where in  the  deed  to  be  a  boundary ;  but 
this  inference  Is  excluded  by  setting  forth 
as  one  of  the  boundaries  the  Alexandria 
canal,  which  mns  between  the  body  of 
the  land  granted  aud  the  turnpike 
throughout  Its  whole  extent.  Tbe  only 
dlfflculty  In  the  question  of  boundary 
grows  out  of  the  misplacing  of  the  points 
of  the  compass,  stating  south  for  east 
and  east  for  south.  This  error  io  descrip- 
tion Is  not  unusual,  and  has  often  oc- 
curred, and  has  often  been  the  subject  of 
litigation,  aud  has  been  as  often  reforxnea 
and  corrected  by  the  courts.  Aud  when 
this  error  Is  corrected  according  to  ttte 
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plain  Intention  of  the  parties,  the  Alexan- 
dria eanal  being  put  where  it  really  is.  on 
tbe  easfc,  and  not  on  tbe  eonth,  where  it 
really  Is  not,  and  the  old  military  road 
being  stated  on  the  south,  where  it  really 
is,  and  not  on  the  east,  where  It  is  not,  ev- 
erything is  plain.  The  parties  could  not 
reasonably  be  held  to  hare  intended  to 
locate  the  canal  on  tho  south,  because  it 
was  actually  on  the  east ;  and  tlie  same 
may  be  eaid  of  the  old  military  road.  In 
other  words,  substitute  "east"  and 
"south,"  one  for  the  other,  so  that  the 
true  description  may  appear,  and  we  have 
a  tract  of  land  bounded  by  the  lands  of 
Addison  on  tbe  north  and  west,  and  on 
the  east  by  tbe  Alexandria  canal,  and 
on  the  south  by  tbe  old  military  road, 
part  of  Abingdon,  and  west  of  the  turn- 
pike, bat  not  bounded  by  the  turnpike. 
Tbere  la  nothing  in  the  deed  to  indicate 
tbe  tnmplke  as  one  of  tbe  boundaries,  but 
in  fact  ottier  and  different  boundaries  are 
^vm,  one  of  which  exchidee  the  tnmplke 
as  a  boundary.  It  is  well  settled  that 
when  a  general  description  of  the  land  In- 
tended to  be  conveyed  is  g^iven  in  a  deed, 
and  also  the  particular  boundaries,  the 
latter  are  to  govern ;  and  we  do  not  un- 
derstand that  this  is  denied  by  either  side 
to  this  dispute.  Numerous  authorities 
are  cltpd  thereto  by  the  learned  counsel  of 
tbe  appellee.  Tyl.  Bound,  p.  180;  Thorn- 
dike  T.  Richards,  18  Me.  430;  Woodman 
▼.  Lane,  7  N.  H.  241 ;  Makepeace  v.  Ban- 
croft, 12  Mass.  480;  IGreenl.  E  v.  §301.  The 
last-named  author,  speaking  upon  this 
subject,  said :  "There  is  another  class  of 
eases,  so  nearly  allied  to  these  (ambJqnttas 
puteua)  as  to  require  mention  In  this 
place,  namely,  those  in  which,  upon  ap- 
plying the  instrnraent  to  itn  subjeet-mat- 
ter,  it.  appears  that'in  relation  to  the  sub- 
ject, whether  person  or  thing,  tbe  descrlp- 
tloo  In  it  is  true  in  part,  but  not  true  in 
every  particular.  The  rule  in  such  cases  Is 
derived  from  the  maxim :  Falsn  demon- 
istr&tio  nou  aocet,  cam  de  corpore  constat. 
Here  so  much  of  the  description  as  is  false 
is  rejected;  and  the  instrument  will  take 
effect  if  a  sufficient  description  remains  to 
ascertain  its  application.  It  is  essential 
that  enough  rpmalns  to  show  plainly  the 
intent.  '  The  rule,'  said  Mr.ilustice  1'akkbr, 
'is  clearly  settled,  that  when  there  is  a 
sofBeient  description  set  forth  of  premises 
by  giving  tbe  particular  name  of  a  close, 
or  otherwise,  we  may  reject  a  false  demon- 
stration; but  that,  if  the  premises  be  de- 
scribed in  general  terms,  and  a  particular 
description  be  added,  tbo  latter  controls 
tbe  former.'  It  is  not,  however,  because 
one  part  of  the  description  is  placed  first 
and  the  other  Inst  in  tbe  sentence;  but  be- 
cause, taking  the  whole  together,  that  in- 
tention is  manifest.  For,  indeed,  it  is 
vain  to  Imagine  one  part  before  another; 
for.  though  words  can  neither  be  spoken 
nor  written  at  once,  yet  the  mind  of  tbe 
author  comprehends  them  at  once,  which 
gives  vit&m  et  tnodum  to  the  sentence. " 
And  II  tbe  language  of  the  inelruraent  is 
susceptible  of  more  than  one.  construction 
the  intent  of  the  parties  to  be  collected 
from  tbe  whole  instrnmnnt  roust  govern; 
and.  in  order  to  ascertain  that  intent,  tbe 
court   may,  take  into  consideration  the 


extrinsic  circumstances  antborlsing  tbe 
transaction,  the  situation  of  the  parties, 
and  the  subjectxmatterof  the  tMStrument. 
This  is  the  established  rule  of  tbe  common 
law.  Tyl.  Bound,  p.  131.  The  quantity 
of  land  stated  In  the  deed  appears  to  have 
fallen  short  in  actual  measurement,  but 
that  cannot  alter  the  question  of  bounda- 
ry as  set  forth  in  the  deed.  Words  indi- 
cating quantity  in  the  descriptive  part  of 
the  deed,  when  conflicting  with  words  of 
a  more  accurate  description,  yield.  Quan- 
tity is  regarded  as  the  least  certain  mode 
of  describing  land,  and  hence  must  yield 
to  description  by  boundaries  and  dis- 
tances. Id.  131.  Estrinsic  evidence,  it  is 
said.  Is  always  admissible  to  explain  the 
calls  of  a  deed  for  the  purpose  of  their  ap- 
plication to  the  subject-matter,  and  thus 
to  give  effect  to  the  deed.  And  when  the 
true  location  of  the  land  in  dispute  has 
been  ascertained,  parol  evidence  is  admis- 
sible to  show  the  proper  location  of  all 
tbe  descriptive  locations  and  calls  of  tbe 
deed,  to  the  end  of  determining  whether 
or  not  the  land  in  dispute  passed  by  It, 
and  thus  give  effect  to  the  true  Intent  of 
the  parties.  Reamer  v.  Nesmith,  34  Cal. 
674;  Broom,  Leg.  Max.  269.  These  prin- 
ciples are  well  settled  by  the  decision  of 
this  court.  In  the  case  ol  Herbert  v. 
Wise,  3  Call,  209,  It  was  shown  that  such 
mistakes  as  leaving  out  lines,  putting 
north  for  south,  and  east  for  west,  were 
to  be  corrected  by  parol  evidence  of  the 
true  intent  of  the  parties  See,  also, 
Shaw  V.Clements,  1  Call,  373;  Preston's 
Heirs  V.  Bowniar,  6  Wheat.  582;  Newsom 
V.  Pryor,  7  Wheat.  10;  Elliott  v.  Horton, 
2R  Grat.  766;  Baker  v.  Seekrlght.  1  Hen.  & 
M.  177;  Dogan  v.  Seekrlght.  4  Hen.  &  M. 
125;  Pasley  v.  English,  5  Grat.  141.  Mr. 
Minor  says  the  two  rules  of  most  general 
application  In  construing  writings  are: 
(1)  That  they  shall,  if  possible,  be  so  in- 
terpreted ut  rfs  luajis  vahnt  qnam  pereat, 
so  that  they  shall  have  some  effect,  rath- 
er than  none;  and  (2)  that  such  meaning 
shall  be  given  to  them  as  may  carry  out 
and  make  effectual  the  intention  of  the 
parties.  2  Minor,  Inst.  948 ;  Herrlck  v. 
Hopkins.  23  Me.  217;  Peaslee  v.  Gee.  19  N. 
H.  278;  Inge  v.  Garrett,  38  Ind.  «6;  Yoder 
V.  Sn-ope,  3Bibb,  204;  Gano  v.  Aldridge, 
27  Ind.  294 :  Doe  v.  Porter,  .1  Ark.  18 ;  Jones 
V.  Smith,  73  N.  Y.  205:  Tatum  v.  Sawyer, 
2  Hawks,  226;  Bell  v.  Hickman,  6  Humph. 
398;  Koenigheim  v.  Miles,  67  Tex,  113,  2  S. 
W.  Rep.  81 ;  Schoenewald  v.  Rosenstein,  5 
N.  Y.  Supp.  766.  The  plaintiff  In  error. 
Hunter,  conveye<l  the  land  west  of  the 
canal,  and  the  grantee  took  nothing  more 
by  the  deed  of  October  4,1871,  and  the  plain- 
tiff was  entitled  to  a  judgment  In  his  favor 
for  the  premises  described  in  tbe  declara- 
tion, and  the  circuit  court  of  Alexandria 
county  erred  In  rendering  judgment  in  favor 
of  the  defendant,  and  the  same  will  be  re- 
versed and  annulled,  and  such  judgment 
rendered  here  as  the  said  circuit  ought  to 
have  rendered. 

ORDER. 

This  case,  which  is  pending  in  this  coart 
at  its  place  of  session  at  Richmond  having 
been  heard,  but  not  determined,  at  said 
place  of  session^  this  day  came  here  tbe 
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parties,  by  their  connsel,  and  the  coart, 
having  maturely  considered  the  tranecrlpt 
of  the  record  of  the  judgment  and  the  ar- 
sumenta  of  counsel,  is  of  opinion,  tor  res- 
dons  stated  In  writing  and  tiled  with  the 
record,  that  the  circuit  court  of  Alexan- 
dria county  erred  In  its  Jndgment  rendered 
herein  on  the  SOth  day  of  May,  1890;  that 
the  plaintiff  is  not  entitled  to  recover  of 
the  defendant  the  land  In  the  declaration 
described  and  set  out;  and  that  the  said 
Judgment  is  wholly  erroneous.  It  is  there- 
fore considered  by  the  court  that  the  said 
judgment  be  reversed  and  annulled,  and 
that  the  plaintiff  In  error,  Alexander 
Hunter,  do  recover  of  the  defendant  in 
error,  Frank  Hume,  his  costs  by  him  ex- 
pended in  the  prosecution  of  his  writ  of 
error  aforeanld  here.  And  this  court,  pro- 
ceeding to  render  such  judgment  as  the 
said  circuit  court  ought  to  have  rendered, 
it  is  considered  by  the  court  that  the 
plaintiff,  Alexander  Hunter,  recover  of  the 
defendant,  Franic  Hume,  the  land  and  the 
premises  in  the  declaration  deHcrlbed  and 
set  forth,  and  that  the  plaintiff  in  error  do 
also  recover  of  the  defendant  in  error  bis 
costs  by  him  expended  in  the  prosecution 
of  his  action  in  the  said  circuit  court. 
And  it  l8  further  ordered  that  this  order 
be  entered  by  the  clerk  of  this  court  on 
the  order-book  here,  and  -forthwith  certi- 
fied to  the  clerk  of  this  court  at  its  place 
of  session  at  Richmond,  and  entered  by 
him  on  the  order-book  there,  and  certified 
to  the  clerk  of  the  circuit  court  of  Afex- 
andria  county. 

(88  Va.  81)  ; 

Marshall's  Adm'b  v.  Cheatham. 
(Supreme  Covirt  c/  Appeals  of  Virginia.    June 

ComasaiomB  to  Asobbtain  Dbbts  or  DacBDBira 
— ScALnra  JcsomHT  as  Convbdibatb  Tsans- 
AonoR. 

1.  A  oommiasioner  appointed  to  ascertain  the 
debts  of  a  decedent,  and  tnelr  order  of  priority, 
has  no  authorl^  to  go  behind  a  Judgment  ren- 
dered against  the  decedent  in  his  life-time;  and 
since  Acts  Va.  186S-«6,  o.  171,  {{  1,  3,  provide  for 
setting  np  the  fact  of  a  Ck)nfederate  transaction 
only  as  a  defense  to  a  suit  while  pending,  so  as 
to  reduoe  the  Judgment  to  be  rendered,  tlie  ac- 
tion of  the  commissioner  in  scaling  the  Judgment 
as  a  Confederate  transaction  will  not  affect  the 
Judgment  creditor,  who  was  no  party  to  and  had 
no  notice  of  the  proceedings. 

2.  Code  Vs.  1878,  c  177,  which  provides  for 
xureotlons  of  mistalces,  errors  inoaloulatlon,  and 
misrecitals  In  Judgments,  within  five  years  after 
their  rendition,  does  not  apply  to  the  scaling  of 
i  Judgement  as  a  Confederate  transaction,  sinoe 
this  fact  might  have  been  interposed  as  a  defense 
to  the  suit;  and  henoe  the  action  of  the  commis- 
sioner in  scaling  such  a  Jndgment  seven  years 
after  ita  rendition  cannot  be  Justified  under  this 
chapter. 

BiOBABMOs  and  Bantoa,  U.,  disaentins. 

Wm.  H.  Mann,  for  appellant.  R.  Tura- 
OttJl  and  J.  B.  Bell,  for  appellees. 

Fattntlbrov,  J.  The  petition  of  J.  J. 
Parrish,  administrator  upon  the  estate  of 
VV.  J.  Marshall,  deceased,  complains  of  a 
decree  of  the  circuit  court  of  Lunenburg 
county,  pronounced  on  the  24th  day  of 
May,  1889,  In  the  chancery  cause  in  the 
•aid  court  pending,  nnder  the  short  style 
of  "Cheatham,  for,  etc.,  against  Liove's 


Administrator,  etc.*  It  is  shown  by  the 
record  that  on  the  IJtb  day  of  November, 
1863,  A.  H.  Love  and  H.  H.  Love  execut«l 
and  delivered  to  John  J.  Parrish,  adminis- 
trator of  W.  J.  Marshall,  deceased,  their 
bond  under  seal,  in  words  and  figures  fol- 
lowing, vlx. :  "Lunenburg, Nov.  11th,  1863. 
9810.00.  Six  months  after  date  we  prom- 
ise to  pay  to  John  J.  Parrish,  adminis- 
trator of  Wm.  J.  Marshall,  deceased,  the 
sum  of  eight  hundred  and  ten  dollars,  cur- 
rent money  of  Virginia,  for  value  received. 
Given  under  our  bands  and  seals  this  date 
above.  A.  H.  Love.  [Seal.]  H.  H.  I>ote. 
[Seal.] "  Suit  was  instituted  on  this  said 
bund,  and  at  the  April  term,  18A7,  of  the 
circuit  court  of  Lunenburg  there  was  judg- 
ment by  default  thereon  in  favor  of  the 
said  Parrish,  administrator  of  W.  J. 
Marshall,  deceased,  for  the  full  amount  of 
the  said  bond,  viz.,  $810,  with  interest  from 
May  11, 1864,  and  97.42  costs,  against  the 
said  A.  H.  Love  and  H.  H.  Love,  which 
said  judgment  was  duly  docketed  in  the 
said  clerk's  office  in  April,  1864.  In  1871, 
the  said  H.  H.  Love  having  died,  Thomas 
Cheatham  instituted  a  creditor's  suit  for 
himself  and  others  against  the  executors 
of  the  said  H.  H.  Love,  deceased,  and  his 
widow  and  children,  to  ascertain  the 
debts  against  the  estate  of  the  said  H.  H. 
Love,  deceased,  and  their  order  of  prior- 
ity, the  assets,  real  and  personal,  and  to 
settle  the  estate  accounts  of  his  executors 
and  to  enforce  payment  of  his  debts. 
Pending  this  suit,  the  powers  of  the  exec- 
utors of  H.  H.  Love,  deceased,  were  re- 
voked, and  the  estate  was  committed  to 
J.  W.  Ellis,  as  sheriff  administrator  de 
boaia  bob;  and  on  the  IStb  of  May.  1872, 
there  was  a  decree  tor  an  account  and  a 
reference  to  a  master  commissioner  in  the 
cause.  Under  the  said  decree  H.  E.  Bos- 
well,  commissioner,  gave  notice  by  person- 
al service  to  the  parties  named  in  the  pro- 
ceedings, (plaintiffs  and  defendants;)  and 
be  states  in  bis  report  that  he  published 
notice  in  the  Southside  Sentinel,  a  news- 
paper printed  in  BurkevlIIe,  in  Nottoway 
county.  But  there  is  no  proof  of  this,  nor 
is  there  order  for  notice  by  publication. 
Parrish,  administrator  of  W.  J.  Mar- 
shall, was  not  a  party  to  the  suit.  The 
commissioner,  Boswell,  returned  his  re- 
port November  16, 1872,  in  which  he  re- 
ported this  judgment  from  the  record  as 
a  debt  of  the  first  class,  as  for  f  810,  with 
interest  and  costs  as  aforesaid ;  bnt  he,  of 
his  own  motion,  scaled  It,  at  22  for  1,  as 
a  Confederate  transaction,  thus  redudng 
the  debt  ascertained  by  the  Judgment  from 
f 810  to  f36.84,  with  Interest  and  costs.  On 
the  17th  of  November,  1876,  the  court  rend- 
ered a  decree  confirming  the  said  report  of 
Commissioner  Boswell,  and  approving  the 
scaling  of  the  said  debt  as  ascertained  by 
the  said  judgment,  and  for  payment  of 
the  amount,  as  scaled.  Parrish,  admin- 
istrator of  W.J.Marshall,  deceased,  who 
was  not  a  party  to  the  suit,  filed  his 
petition,  in  which  be  deposes  that  be 
was  utterly  Ignorant  of  the  said  suit, 
and  of  all  the  proceedings  therein,  un- 
til 1886,  and  prays  to  have  the  said  con- 
firmation of  the  said  report  of  Com- 
missioner Boswell  and  the  scaling  of  the 
said   jndgment  set  aside;   and  by  leavs 
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be  amended  bie  petitiun,  asking  to  be  al- 
1ow<h1  to  prove  bis  jndgment.  J.  W.  ElliB, 
Bheriff  administrator  de  bonia  non  of  H. 
H.  Love,  deceased,  answered  botb  tbe  orlK- 
inal  and  amended  petitions.  Tbe  court, 
by  its  decree,  retused  tbe  prayers  of  Par- 
rista  in  both  petitions,  and  refused  to  set 
aside  the  confirmation  of  the  report  of 
Boswell.  commissioner,  and  decreed  that 
tlie  Bcallne  of  Parrisb's  judgment  was 
proper,  and  sboald  stand.  From  tbis  de- 
cree Parrisb  has  appealed. 

The  only  question  for  this  court  to 
pass  upon,  presented  by  the  record,  is, 
was  the  scaling  of  appellant's  judgment 
by  tbe  commlBSloner  a  valid  act,  which  be 
was  authorized  to  do,  or  was  It  simply 
void  ?  We  are  of  the  opinion  that  it  was 
unautborized,  invalid,  and  void.  A  judg- 
ment in  an  action  of  debt  by  a  competent 
court  1b  a  judicial  ascertainment  of  tbe 
debt  demanded,  or  of  so  much  thereof  as 
is  set  out  in  the  judgment.  It  is  a  final 
adjudication,  which  no  court  or  officer  can 
go  nebind  or  set  aside  or  change,  except 
by  procedure  prescribed  by  rules  of  law  or 
equity;  and  by  those  only  who  are  by 
said  rules  and  methods  invested  with  ju- 
risdiction so  to  do.  A  commissioner  tak- 
ing accounts  should  take  evidence  and  in- 
quire as  to  unascertained  open  accounts 
and  other  debts;  but  he  has  no  authority 
or  power  to  make  any  change  in  a  judg- 
ment, nor  to  make  any  alteration  or 
abatement  in  it,  for  reasons  or  causes  aris- 
ing at  or  prior  to  Its  rendition.  His  duty 
is  to  take  tbe  judgment  as  recorded,  and 
to  report  it.  If  there  be  legal  evidence  of 
payments  on  it  since  its  rendition  be  can- 
not, even  then,  reduce  the  said  recorded 
judgment  by  tbe  said  subsequent  pay- 
ments without  notice  to  the  owner  of  the 
said  judgment.  There  is  but  one  statu- 
tory provision  by  which  any  debt  can  be 
fecaled  as  a  Confederate  transaction,  and 
tbat  is  found  In  the  first  and  second  sec- 
tions of  chapter  71,  p.  185,  Acts  1865-66,  en- 
acted March  'i,  1866,  which  act  provides 
only  for  setting  up  the  fact  of  Confeder- 
ate transaction  by  defense  to  a  suit  while 
pending,  and  before  judgment,  so  as  to  re- 
dace  tbe  judgment  to  be  rendered.  If  no 
each  defense  be  made,  and  judgment  be 
rendered  for  full  amount  of  the  face  of  the 
obligation,  the  defense  of  "Confederate 
transaction"  cannot  be  made  afterwards. 
It  is  true  tbat  tbe  third  section  of  the  said 
act  of  March  3, 1866,  attempts  to  give  a 
remedy,  by  tbe  court,  on  motion,  after  10 
days'  notice.  If  this  were  law,  It  would  not 
give  tbe  power  to  a  commissioner,  nor  val- 
idate the  act  of  Commissioner  Boswell.  The 
remedy  is  extraordinary  and  statutory, 
and  the  statute  must  be  strictly  followed. 
But  even  this  remedyisnotlaw.  Thethlrd 
section  of  tbe  act  of  March  3,  1866,  was 
amended  and  re-enacted  by  tbe  act  of 
March  26,  1878.  Chapter  219,  p.  197,  acts 
1S72-73.  Tbe  amendment  makes  no 
change  in  the  language  of  the  amended 
section,  but  adopts  it  word  for  word, 
with  an  addition  which  in  no  degree 
changes  its  character.  But  this  court,  in 
tbe  case  of  Batcllffe  t.  Anderson,  31  Grat. 
105.  in  an  elaborate  opinion  delivered  b.v 
Judge  CuitiSTiAN,  decided  that  this  amend- 
ed   statute    is    unconstitutional,     upon 


grounds  Including  the  original  section, 
and  holding  it  as  objectionable,  uncon' 
stitutional,  and  void  as  that  of  March  25. 
1873.  And  the  case  of  Marpole  v.  Cather, 
78  Va.  239,  approves  this  decision  in  the 
opinion  delivered  by  the  judge.  These  cases 
settle  tbe  law  of  this  case,  which  conies 
wholly  wltblQ  their  terms  and  ruling. 
Tbe  appellant's  judgment,  duly  obtained 
and  rec«)rded  in  1867,  could  not  be  scaled 
by  the  unauthorized,  ex  mero  motu,  act 
of  the  commissioner  In  1872,  and  that,  too, 
without  notice  to  the  owner  of  the  judg- 
ment, and  in  a  report  In  a  cause  to  which 
he  was  not  a  party.  He  could  not  go  be- 
hind the  judgment  in  favor  of  Parrish,nor 
abate  it,  nor  inquire  into  tbe  kind  or 
character  of  the  transaction.  Tbe  Code 
of  1873,  c.  177,  provides  for  corrections  of 
mistakes,  errors  In  calculations,  and  mls- 
recltals.  and  that  only  within  five  years 
after  tbe  date  of  tbe  judgment;  and  it 
cannot  apply  to  tbe  scaling  of  a  judgment 
upon  a  Kround  which  Would  have  been  an 
admissible  defense  under  tbe  special  law 
for  Confederate  transactions  if  set  up  before 
tbe  judgment,  but  wbicb  was  not  so  set 
up  or  pleaded.  It  is  plain  from  the  record 
tbat  Parrisb  had  no  notice  or  knowledge 
of  the  suit  of  Cheatham,  nor  of  the  pro- 
ceedings in  it.  He  accounts  for  bis  delay. 
It  is  not  ot)jected  to  by  any  one,  or  in  any 
form,  tbat  the  judgment  Is  reported  as  a 
debt  of  tbe  first  class.  It  was  so  reported 
In  1872,  and  this  would  preclude  the  issue 
of  any  execution  after  tbat,  and  repels  any 
operation  of  the  statute  of  limitations. 
See  Omohundro  v. Crump,  18  Grat.  705, and 
Hansbrough  v.Ut«,75Va.962.  The  circuit 
court  erred  in  confirming  the  act  of  Com- 
missioner Boswell  scaling  the  judgment, 
which  was  not  a  claim  to  be  proved,  but 
tbe  record  of  which  proved  itself.  The 
question  of  scaling  could  have  been  raised 
only  on  the  trial  of  the  action  of  debt  on 
the  bond.  It  cannot  be  raised  alter  the 
adjudication.  The  appellant  Isentitled  to 
have  his  judgment  enforced  as  first  lien 
for  f  810,  with  interest  from  May  11. 1864,  and 
the  costs,  and  to  recover  bis  costs  in  tbe 
circuit  court  and  in  this  court.  Tbe  decree 
appealed  from  Is  wholly  erroneous,  and 
must  be  reversed  and  annulled. 

BicBABDSUN  and  Hinton,  JJ.,  dissent. 


(88  Va.  37) 
CCNNINGHAM  V.  COMMONWEALTH. 

(Supreme  Court  of  Appeals  of  Virffinia.    June 
18,  1891.) 

A88ADLT  WITH  IKTENT  TO  RaPB— INDICTMBNT— 
EvrDKNCB.  < 

1.  Under  Code  Va.  g  8888,  which  provides 
that  every  person  who  attempts  to  commit  an 
offense,  "and  In  such  attempt  does  any  act  towards 
its  commission,"  shall  be  punished,  etc.,  an  in- 
dictment for  an  attempt  to  commit  a  rape  must 
aver  the  act  or  acts  done  by  defendant  towards 
the  commission  of  the  crime. 

3.  An  indictment  for  an  assault  with  intent 
to  rape,  which  alleges  that  defendant  violently 
and  feloniously  made  an  assault  on  a  female,  ana 
feloniously  did  attempt  to  ravish  her  and  carnal- 
ly know  her,  against  her  will  and  by  force,  suffi- 
ciently charges  an  act  done  towards  the  commis- 
sion of  the  offense. 

3.  The  commonwealth's  evidence  showed  that 
the  prosecutrix  and  defendant  were  employed  as 
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cooks  at  the  same  hotel.  Defendant  made  an  In- 
decent proposal  to  her,  which  she  rejected.  A 
few  nlgnts  thereafter  she  was  awakened  by  a 
man  iu  ner  room,  who  pnt,  bis  hand  on  her  person, 
and  who  said  he  was  going  to  do  what  he  came 
to  do.  Theprosecatrizrecogniztsd  defendant,  and 
began  to  scream,  when  defendant  choked  her. 
Her  screams  aroused  another  servant  in  the  same 
room,  who  lit  a  lamp,  when  defendant  escaped. 
Held,  that  the  evidence  was  sutBciont  to  support 
a  verdict  of  guilty,  though  defendant  and  several 
of  his  witnesses  testified  to  an  alibi. 

4.  The  fact  thai  the  court  limited  the  argu- 
ment of  counsel  to  an  hour  and  a  half  on  a  side  is 
no  ground  for  reversal,  where  defendant  made  no 
objection  until  after  the  commonwealth's  attor 
ney  had  concluded  his  opening  argument,  and  the 
witnesses  were  few,  and  the  facts  very  limited  In 
their  range. 

Mr.  Blaacbard,  for  appellant.  Tbe  At- 
torney General,  for  the  Commonwealth. 

Lacy,  J.  This  la  a  writ  of  error  to  a 
Judgment  of  the  corporation  court  of  the 
city  of  Bristol,  rendered  on  tbe  2d  day  of 
September,  1890.  The  case  is  a  prosecu- 
tion for  an  attempt  tu  commit  a  rape. 
The  cnarge  is  that  defendant,  with  force 
and  arms,  in  and  upon  one  Martha  Hart- 
sock,  violently  and  feloniously  made  an 
assault;  and  her,  tbe  said  Martha  Hart- 
sock,  feloniously  did  attempt  to  ravish 
and  carnally  know,  against  her  will  and 
by  force.  To  the  indictment  the  plain- 
tiff In  error  demurred,  and,  the  demurrer 
being  overruled,  be  pleaded  not  guilty. 
Upon  the  trial,  witnesses  were  examined 
on  both  sides,  and,  the  argument  of  coun- 
sel being  about  to  commence,  the  court 
limited  the  counsel  in  their  argutuents  to 
one  hour  and  a  half  on  a  side,  and  tbe 
plaintiff  in  error  excepted  because  the 
court  limited  the  time  to  be  consumed  by 
the  counsel  in  argument;  and,  the  argu- 
ment of  counsel  being  concluded,  the  jury 
rendered  a  verdict  as  follows:  "  We,  the 
jury,  find  the  defendant  guilty  as  chnrged 
in  the  indictment,  and  fix  the  term  of  his 
imprisonment  in  the  penitentiary  at  three 
years."  Whereupon  the  prisoner  moved 
the  court  to  set  aside  the  verdict  of  the 
jury  as  being  contrary  to  the  law  and  the 
evidence,  and  grant  him  a  new  trial, 
which  motion  the  court  overruled;  and 
tbe  prisoner  excepted ;  and  judgment  was 
therefore  rendered  by  the  court  in  accord- 
ance with  the  verdict.  Whereupon  the 
prisoner  applied  for  and  obtained  a  writ 
of  error  to  this  court. 

The  first  assignment  of  error  Iiera  is  as 
to  the  action  of  the  court  in  overruling 
the  demurrer  to  the  indictment.  His 
ground  of  objection  to  the  indictment  is 
that,  as  the  indictment  Is  for  an  attempt 
to  c6mmlt  a  felony,  under  section  3888 
of  the  Code  of  Virginia,  It  was  neces- 
sary that  the  indictment  should  set  out 
the  overt  acts  done  by  the  accused  to- 
wards the  commission  of  the  offense.  Sec- 
tion 3S88  is  as  follows,  so  far  as  it  aOecta 
this  question:  "Every  person  who  at- 
tempts to  commit  an  offense,  and  in  such 
attempt  does  any  act  towards  its  com- 
niission, shall,  when  not  otherwise  provid- 
ed, be  punished  as  follows:  If  the  offense 
attempted  be  punishable  with  death,  the 
person  making  such  attempt  shall  be  con- 
fined in  tbe  penitentiary  not  less  than  two 
nor  more  than  five  years,  except  that.  In 


case  of  an  Attempt  to  commit  rape,  tbe 
term  of  confinement  In  the  penitentiary 
shall  not  be  less  than  three  nor  more  than 
eighteen  years."  The  contention  of  th» 
plaintiff  In  error  Is  that  the  indictment 
must  set  out  the  act  done  in  the  attempt 
to  commit  the  felony  charged  to  have 
been  committed.  Section  8888  provides, 
us  we  have  seen,  that  every  person  wlio 
attempts  to  commit  an  offense,  and  In 
such'  attempt  does  any  act  towards  its 
commission,  shall  be  punished,  etc.  This 
is  an  Indictment  tor  an  attempt  to  com- 
mit a  rape,  and  It  is  necessary,  to  consti- 
tute the  crime,  that  the  accused  should 
have  done  some  act  towards  the  commis- 
sion of  the  said  rape.  This  is  an  element 
of  the  offense, — an  essential  element  of  the 
offense,— and  without  its  existence  the 
crime  does  not  exist.  Being,  therefore,  an 
essential  part  of  the  offense,  which  Is  not 
complete  without  it,  it  must  be  averred 
and  proved.  In  the  case  of  Cora.  v.  Clark, 
6  Grat.  676,  Judge  Lgiqh  said,  for  the  gen- 
eral court,  that  the  Indictment  ought  to 
have  alleged  some  act  done  by  the  defend- 
ant of  such  a  nature  as  to  constitute  an 
attempt  to  commit  the  offense  mentioned 
In  the  Indictment;  It  having  been  ad- 
journed to  the  general  court,  among  oth- 
ers, this  question :  "Whether  the  said  in- 
jlctment  should  not  allege  that  thedefend- 
ant  did  some  act  towards  the  commission 
of  the  offense  with  the  attempt  to  do 
which  he  Is  charged  lu  the  indictment." 
In  the  subsequent  case  of  TTbl  v.  Com.,  Id. 
706,  on  an  indictment  for  un  attempt  to 
burn  a  barn,  it  was  held  that  un  Indict- 
ment charging  that  the  defendants  "did. 
about  li!  o'clock  of  the  night  of  the  said 
day,  attempt  to  set  fire  to  the  said  barn, 
*  •  •  by  then  and  them  carrying  live 
coals  of  fire  in  a  certain  tin  cnp,  then  and 
there  held  by  them,  »  •  •  and  then 
and  there  putting  and  placing  the  said 
live  coals  of  fire,  which  they  •  •  »  then 
ana  there  had  in  their  possession,  in 
manner  aforesaid,  to,  at,  and  against 
the  straw,  chaff,  and  other  combustible 
matter,  in.  about,  and  against  said  bain, 
with  a  wicked  Intention,  by  means  there- 
of, unlawfully,  willfully,  and  maliciously- 
to  burn  and  consume  said  barn,"  was 
a  good  Indictment  under  this  statute; 
and  held,  further,  that,  according  to  the 
true  Intent  and  meaning  of  the  law,  an 
attempt  can  only  be  made  by  an  actnal 
Ineflectnal  deed  done  In  pursuance  of,  and 
In  furtherance  of,  the  design  to  commit 
the  offense.  Com.  v.  Nutter,  8  Hrat.  699; 
Hicks  V.  Coin.,  86  Va.  223,  9  S.  E.  Rep.  1024; 
Glover  v.  Com.,  86  Va.  382,  10  S.  E.  Rep. 
420:  Whart.  Crim.  Law,  §  192,  and  case 
cited. 

Tiie  Indictment  In  this  case  is  for  an  at- 
tempt to  commit  rape,  under  section  3888, 
supra,  and  the  charge  is  in  the  words  of 
the  statute  charging  tbe  attempt.  'J'be 
act  done  towards  the  commission  of  the 
offense — that  is,  not  of  rape,  b'ut  of  an  at- 
tempt to  commit  rape— is  that  the  de- 
fendant did,  with  force  and  arms,  in  and 
upon  Martha  Hartsock,  then  being  over 
the  age  of  12  yeare,  to-wlt,  of  the  age  of  50 
years,  violently  and  feloniously  make  an 
assault,  and  her,  the  said  Martha  Hart- 
sock,  then  and  there,  to-wit,  on  the  dajr 
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and  year  aforesaid,  felonloasly  did  at> 
tempt  to  ravish  and  carnally  know, 
against  ber  will,  and  by  force,  etc.  The 
plaintiff  in  error  complains  that  thin  in- 
dictment did  not  charge  or  aver  an  act 
done  in  the  attemptto  commit  thp  offense, 
and  BO  that  he  is  surprised  when  the  evi- 
dence was  offered  to  sbow.tliat  In  the  night- 
time, while  tbesaid  Martha  Hartsock  was 
in  bed  and  asleep,  be,  the  said  plaintiff  In 
error,  laid  his  hands  upon  her  and  de- 
clared his  purpose,  and,  when  she  called 
for  help,  threatened  to  choke  her,  and 
seised  ber  by  the  shoulders  to  that  end, 
when,  help  arriving  In  response  to  calls, 
the  said  plain  tiff  in  error  fled.  The  indict- 
ment  distinctly  charges  the  violent  and  (e- 
lonioas  assanlt,  and  the  attempt  to  rape. 
If  this  be  true,  then  an  act  was  done  by 
bim  in  the  attempt  to  commit  the  olfense. 
fie  made  a  violent  assanlt.  and  attempt- 
ed to  commit  rape.  To  charge  this,  is  to 
charge  and  aver  an  act  done  towards  the 
commission  of  the  offense.  An  assault  Is 
an  act;  no  mere  words  can  constitntean 
assanlt.  The  demurrer  to  the  indictment 
was  properly  overruled.  There  was  no 
error  in  that  action  of  the  corporation 
court  of  Bristol. 

Upon  the  question  as  to  the  action  of 
the  trial  court,  the  court  limited  the  argu- 
ment to  one  hour  and  a  half  to  a  side,  and 
this  was  not  objected  to  at  the  time,  but 
only  after  the  attorney  for  the  common- 
wealth had  concluded  bis  opening  argu- 
ment. Under  the  circumstances  of  this 
case,  this  does  not  appear  to  be  an 
abridgment  ot  the  right  of  the  accused  to 
be  fnl^  heard,  (uid  was  not  an  undue  exer. 
else  of  that  superintending  control  which 
is  the  province  of  the  trial  court,  and  eon- 
stltntes  no  ground  of  reversal.  The  wit- 
nesses were  few,  and  the  facts  very  limit- 
ed In  their  range.  See  Jones  r.  Com.,  12 
8.  E.  Rep.  226,  and  tbe  cases  cited. 

Itremainsto  consider  whether  the  court 
erred  in  refusing  to  set  aside  tbe  verdict 
and  grant  a  new  trial  to  the  accused  in 
this  case,  upon  the  ground  that  the  ver 
diet  was  contrary  to  the  law  and  tbe  evi- 
dence. The  evidence  Is  certified,  and  must, 
under  onr  law,  be  considered  here  as  upon 
a  demurrer  to  evidence.  The  evidence  ot 
tbe  commonwealth  Is  that  Martha  Hart- 
sock,  a  white  woman,  and  a  widow  of  50 
years  of  age,  was  employed  In  tbe  kitchen 
ot  tbe  Hamilton  House,  of  tbe  city  of  Bris- 
tol, as  assistant  cook;  and  tbe  accused 
was  an  unmarried  colored  man,  who  was 
employed  on  Tuesday,  the  17th  of  June, 
1890,  as  assistant  meat  cook  In  tbe  same 
kitchen.  In  a  day  or  two  after  his  arrival 
and  employment  tbe  accused,  while  en- 
gaged about  his  work,  as  was  Mrs.  Hart- 
sock,  sitting  fronting  each  other,  said  to 
her:  "I  like  your  look  mighty  well;  let's 
yon  and  me  live  together,  and  be  as  one. " 
That  he  was  promptly  repulsed,  Mrs. 
flartsock  saying  she  had  not  got  low 
enough  yet  to  live  that  way  with  white 
men.  let  alone  with  negroes.  On  the  fol- 
lowing Saturday  night,  after  her  work 
was  done,  Mrs.  Hartsock  went  to  her 
room,  and  went  to  bed,  in  a  bouse  in  the 
same  yard  as  the  Hamilton  House  kitchen 
was  situated.  At  about  2  o'clock  in  the 
nigbt  she  was  awakened  by  a  man  put- 


ting bis  cold  hand  upon  her  leg.  When 
she  awoke,  she  said  it  was  Mann  Cunning- 
ham, the  prisoner.  He  told  her  he  came 
there  to  do  something  with  her,  and  ho 
was  going  to  do  what  he  came  to  do. 
She  cried  for  help,  and  tried  to  arouse  a 
woman  sleeping  In  the  same  room,— the 
witness  Betty  .Suott;  but  she  did  not  an- 
swer, and  the  prisoner  said,  "Damn  you, 
if  3-0U  don't  stop  hollowing  I'll  choke 
you; "and,  suiting  his  action  to  the  word, 
grabbed  her'by  the  shoulders  as  If  he  was 
going  to  put  tbe  threat  In  execution ;  that 
he  came  there  to  do  something,  and  was 
not  going  away  until  be  did  It;  and  she 
screamed,  and  then  Betty  Scott  answered, 
and  strucka  match, and  lit  the  lamp;  and 
the  prisoner  turned  aronnd, looked  at  her, 
and  went  out  of  tbe  room  the  way  he 
came  in,  through  the  window,  and  went 
pretty  fast.  That  she  recognized  the  pris- 
oner as  soon  as  she  opened  her  eyes.  That 
tbe  light  from  an  electric  lamp  was  shinn- 
ing through  the  window  into  the  room. 
That  the  next  morning,  when  tbe  prisoner 
came  to  work,  he  passed  Mrs.  Hartsock. 
and  dropped  his  eyes.  That  Immediately 
ontcry  was  made,  and  Betty  Scott  went 
to  call  help  from  tbe  other  servants,  and 
Mrs.  Hartsock's  brother-in-law  and  Mr. 
Hamilton,  of  the  Hamilton  House,  were 
notified,  and  some  of  the  servants  came 
to  her  room  that  night.  Betty  Scott  says 
that  when  sufficiently  aroused  she  Jumped 
out  of  bed,  and  lit  the  lamp,  and  opened 
the  door,  and  it  was  "sorter  dark"  In  the 
room,  but  she  could  tell  that  there  was 
something  in  the  house.  It  was  a  short, 
dusky-looking  object,  and  she  took  it  to  be 
a  man,  and  that  when  she  opened  the 
door  be  went  ont  of  the  door,  and  she 
went  ont  and  called  for  Mrs.  Dingo,  one  of 
the  employes  of  the  bouse. 

The  prisoner  denied  on  the  witness  stand 
having  done  any  of  the  things  charged 
against  him,  and  his  sister  and  his 
brother-in-law  endeavored  to  set  up  an 
affb/,  claiming  that  he  slept  In  t':elr  house, 
and  they  did  not  know  ot  his  going  ont 
during  the  night,  and  did  not  think  he 
could  have  gone  out  without  their  knowl- 
edge, as  the  door  was  fastened  with  a 
poker  which  rattled  in  the  latch,  and  made 
a  noise  wben  the  door  was  opened,  and 
they  were  frequently  up  that  night  giving 
medicine  to  the  husband,  who  was  sick  to 
some  degree;  and  some  other  witnesses 
attempted  thesamething, — to  establish  an 
altbl, — by  showing  that  the  accused  went 
to  bed  at  10  o'clock,  and  did  not  get  up 
any  more.  The  Jury,  however,  upon  the 
tacts,  found  the  accused  guilty,  and  tbe 
trial  court  rendered  Judgment  upon  tbe 
verdict,  overruling  the  motion  for  a  new 
trial  by  the  prisoner.  And,  if  we  consider 
the  case  upon  the  principles  ot  a  demurrer 
to  the  evidence,  there  Is  no  way  that  we 
can  disturb  the  verdict  of  tbe  jury.  The 
proof  Is  direct  that  the  accused  committed 
the  crime.  The  evidence  for  the  defendant 
attempts  to  contradict  this  by  proving  an 
aWW,  but  the  jury  has  considered  and  de- 
cided this.  In  this  court  the  exception 
must  be  held  to  adn>ltas  true  the  evidence 
ot  tbe  commonwealth,  and  all  Just  Infer- 
ences that  may  flow  from  it,  and  waive 
ail  ot  his  own  evidence  in  conflict  there- 
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with.  Apply  this  role,  and  the  case  Is  dis 
tinctly  proved  tor  the  common  wealth,  and 
there  Is  nothios  to  the  contrary.  As  far 
as  the  alleged  conflict  between  the  com- 
monwealth's witnesses  is  concerned,  one 
woman  said  the  prisoner  jumped  out.  of 
the  window,  and  the  other  that  she 
thought  tshe  saw  a  short,  duslcy  object, 
and  that  it  went  out  of  the  door  when 
she  opened  it.  One  said  there  was  llgitt 
In  the  room  from  the  electric  lamp  outside 
somewhere,  and  the  otber  said  it  was 
"sorter  darit"  In  the  room,  while  the  wit- 
nesses for  the  defense  say  that  the  electric, 
light  could  not  shine  through  this  win- 
dow. Whatever  conflict  there  is  In  this 
had  to  be  determined  by  the  jury,  the 
proper  triers  ol  the  fact,  and  they  have 
done  so.  It  is  probable  that,  while  the 
electric  light  could  not  shine  directly 
through  the  window,  when  lighted  out- 
side some  light,  by  reflection,  found  its 
way  through  the  open  window.  The  wit- 
ness Ret  ty  Scott  does  not  say  the  room 
was  absolutely  dark,  but  "sorter  dark;** 
and  that  would  indicate  some  light, 
enough  perhaps  to  enable  the  startled 
woman  to  identify  her  assailant,  who 
was  so  close  to  her  as  to  bavelaid  hold  on 
her,  and  who  was  helping  the  recognition 
by  speaking  to  her  in  a  voice  which  she 
had  become  acquainted  with  during  the 
few  days  she. had  served  with  the  prisoner. 
I  do  not  think  this  court  can  properly  dis- 
turb this  verdict  upon  the  ground  that  it 
is  contrary  to  the  evidence.  And,  under 
the  law,  the  term  of  continement  fixed  tor 
this  crime  is  not  less  than  3  nor  more  than 
18  years.  In  accordance  with  the  law  the 
term  Is  fixed,  and  It  Is  tempered  with  mer- 
cy, as  the  lowest  time  allowed  by  thelawis 
fixed  for  the  period  of  the  punishment. 
This  answers  also  the  complaint  ol  the 
counsel  for  the  prisoner,  who  claims  that 
the  jury  was  actuated  by  prejudice 
against  the  negro  because  be  assaulted  a 
white  woman.  Upon  the  whole  case 
there  Is  no  error  in  the  action  of  the  cor- 
poration court  of  Bristol,  and  the  same 
should  be  affirmed. 


(87  Oa.  ISSD 

Macon  &  A.  Rt.  Co.  t.  Rigos  et  hI. 

{Supreme  Cowrt  of  Oenrgia.    April  20,  1891.) 

Eminent  Domain  —  Condemnation  of  Cbubcb 
Phopebty — Deed  fbom  Hembbrs  of  Society. 

1.  Church  property  is  private  property,  and 
is  subject  to  condemnation  according  to  law  for 
railway  purposes. 

2.  A  deed  from  certain  members  of  a  cburch, 
wlio  bad  no  autbority  to  make  the  same,  purport- 
ing to  convey  to  a  railway  company  a  right  of  way 
over  land  belonging  to  the  church,  does  not  au- 
thorize the  company  to  tuke  such  land  for  the 
purpose  designated  in  said  deed. 

(SyUabus  by  the  Court.) 

Error  from  superior  court.  Bollock  coun- 
ty; Jamgs  K.  Hines,  Judge. 

Giistln,  Guerry  A  Halt,  for  plaintiff  in  er- 
ror, hra  aoea  A  Braaneo,  for  defendants  in 
error. 

Lumpkin,  J.  1.  The  judge  below  held 
that  the  property  of  a  church  was  not 
subject  to  condemnation  for  railway  pur- 
poses. It  has  been  settled  by  this  court 
that  cburch  property  is  private  property, 


and  it  follows  that  laud  belonging  to  a 
church  may  be  condemned  for  public  use, 
such  as  the  bnildlns  of  a  railway  thereon, 
just  as  the  property  of  an  individual  may 
be.  City  of  Atlanta  v.  First  Presbyterian 
Church,  13  S.  E.Rep.  232.  (this  term.)  See, 
also,  Lyons  v.  Bank,  (Ga.)  12  S.  E.  Rep. 
882. 

2.  The  railway  company  obtained  from 
five  members  of  the  church,  Including  a 
deacon,  a  deed  conveying  to  It  the  right 
to  construct  its  track  across  the  land  uf 
the  church,  and  delivered,  in  payment  for 
said  land,  a  draft  for  fl75.  These  mem- 
bers  of  the  church  did  not  own  the  land, 
and  had  no  right  to  make  said  deed.  Aft- 
erwards the  cburch  deliberately  repudiat- 
ed this  action  on  the  part  of  said  mem- 
bers, and  returned  the  draft  to  the  com- 
pany. Tho  company,  nevertheless,  was 
about  to  proceed  to  build  Its  railway 
across  the  land  of  the  church,  having  no 
authority  or  right  so  to  do  except  such  as 
may  have  been  conferred  by  said  deed; 
whereupon  Riggs  and  a  number  of  others, 
members  of  the  church,  and  representing 
it,  filed  their  petition  for  an  injunctioa 
against  the  company  to  restrain  it  from 
encroaching  upon  the  land  of  the  church, 
and  upon  the  hearing  thereof  the  court 
granted  theinjunction.  Wethink  the  judge 
did  right,  because,  under  the  facts  dis- 
closed, the  company  had  no  right,  title,  or 
authority  whatever  to  use  this  land.  We 
affirm  the  judgment  of  the  court  below, 
but  this  ruling  must  not  be  so  construed 
as  to  prevent  the  railway  company,  if  it 
sees  proper  so  to  do,  from  instituting  con. 
demnatlon  proceedings  according  to  law. 

Judgment  affirmed. 


(87  <3a.  116) 

Kea  et  a/,  v.  Epstein  et  at, 
(Supreme  Court  of  Oeorgia.    April  30,  1891.) 

FbAUDULENT  <3oNVETANCES  —  CONSIDEBATION — 

Vauditi  of  Chattel  Mobtoagb. 

1.  The  evidence  warranted  the  Jury  in  find- 
ing that  a  largo  part  of  tho  debt  secured  by  the 
mortgage  was  fictitious,  and  therefore  that  tho 
mortgage  was  tainted  with  actual  fraud:  also 
that  the  assignment  was  tainted  with  Hire  iraud, 
l)ecaase  it  made  the  mortgagee  one  of  the  pre- 
ferred creditors  to  the  full  amount  of  the  mort- 
gage. 

2.  A  mortgage  upon  a  stock  of  goods  as  a 
whole,  and  to  secure  a  single  debt  as  a  whole,  if 
void  as  to  a  large  part  of  the  debt  by  reason  of  a 
contemplated  fraud  upon  other  credits,  designed 
to  be  perpetrated  by  the  execution  and  use  of  the 
mortgage,  is  void  as  to  the  whole  debt. 

(Syllabxia  by  the  Court) 

Error  from  superior  court,  Emanuel 
county;  Jamp.s  K.  Hines,  Judge. 

WUIlama,  Branaon,  Hines  &  Felder,  for 
plaintiffs  In  error.  Alfred  Herrtngton  and 
T.  H.  Potter,  for  defendants  in  error. 

Blkcklet.C.  J.  1.  If  the  mortgage  was 
tainted  with  fraud,  it  was  with  {ictual, 
not  constructive,  fraud.  As  to  the  exist- 
ence of  a  large  part  of  the  debt  which 
purported  to  be  secured,  there  was  no  evi- 
dence, outside  of  the  mortgage  and  the 
note  described  by  it,  except  the  testimony 
of  the  mortgagee;  and  he  entered  Into  no 
particulars  as  to  time  or  place,  but  said 
that  he  had  advanced  or  loaned  to  the 
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mortj^agor,  before  the  mortgage  wim  exe- 
cuted, about  f600.  He  did  not  show  bow 
or  where  be  obtained  the  means  to  do 
this,  and,  according  to  the  tax-books  ad- 
duced In  evidence,  he  possessed  nothing 
taxable  but  his  own  head,  the  year  before 
or  the  year  after  the  mortgage  was  exe- 
cated.  The  amount  secured  was  fl,200, 
and  when  the  mortgage  was  taken  the 
stock  of  goods  embraced  in  it  was  valued 
by  the  mortgagee  himself  at  that  amount. 
Thus,  according  to  his  testimony,  he  add- 
ed to  a  loan  of  about  ?600,  previously 
made,  a  further  loan  of  $400  when  the 
mortgage  was  executed,  with  the  under- 
standing that  more  was  still  to  be  ad- 
vanced to  make  up  the  sum  secured  by  the 
mortgage,  and  this  was  advanced  after- 
wards. The  jury  could  well  believe  that 
be  would  not  hazard  f  1,200  upon  a  stock 
of  goods  worth  no  more  than  that  sum, 
especially  ^fhen  by  other  evidence  it 
appeared  that  the  value  of  the  stock 
was  in  fact  only  $800.  Furthermore,  the 
mortgage  was  kept  off  the  records  for 
nearly  12  months,  and  for  more  than  2 
months  after  the  mortgagor  had  made 
an  assignment.  Indeed,  it  was  not  re- 
corded until  after  the  bill  to  set  it  aside 
had  been  filed.  Another  fact  of  some  mo- 
ment  is  that  thenote  for  $1.200, secured  by 
the  mortgage,  was  not  to  become  due  un- 
til nine  months  and  a  half  after  its  date, 
but  contained  no  stipulation  that  it  was 
to  commence  bearing  interest,  until  after 
maturity.  There  is  no  explanation  in  the 
evidence  of  why  the  mortgagee  would  or 
should  allow  the  use  of  his  money  by  the 
mortgagor  for  snch  a  length  of  time,  and 
on  such  security,  without  compensation. 
The  jury,  it  seems  to  us,  were  entitled  to 
conclnde,  if  they  thought  proper  to  do 
so,  that  about  one-half  of  the  debt  cov- 
ered by  the  note  and  mortgage  was  ficti- 
tious. True,  In  arriving  at  this  conclu- 
■ion,  they  would  have  to  discredit  the 
mortgagee  as  a  witness,  but  this,  in  view 
of  his  interest,  would  be  allowable.  They 
mast  be  supposed  to  know  whether  bis 
oath,  or  the  circumstances  militating 
against  his  veracity,  should  be  preferred 
as  a  guide  to  truth.  If  so  large  a  propor- 
tion of  the  debt  was  fabricated,  some  act- 
ual fraud  upon  other  creditors  must  have 
been  intended  by  both  the  mortgagor  and 
mortgagee;  and,  if  the  mortgage  was 
fraudulent,  the  assignment  must  also  have 
been  fraudulent;  for  it  makes  the  mort- 
gagee one  of  the  preferred  creditors  to  the 
extent  of  tUa  whole  amount  of  the  mort- 
gage debt,  to-wit,  $1,200.  Besides  this,  the 
assignment  has  another  infirmity.  One 
of  the  creditors  was  omitted  from  the 
ecbedale,  and  certain  assets  with  which  to 
pay  him  were  left  out  of  the  assignment. 
This  was  done,  not  inadvertently,  but  by 
design,  the  intent  being  that  the  assets 
eboald  afterwards  be  applied  to  the  satis- 
faction of  that  creditor's  demand,  which 
wan  done. 

2.  It  is  contended,  however,  that  tbe 
mortgage  would  not  be  void  because  a 
part  of  the  debt  was  fictitious,  but  would 
be  good  as  to  so  much  as  was  real  and 
genuine.  We  think  this  position  is  not 
sustainable,  if  actual  fraud  was  contem- 
plated in  fixing  the  amount  of  tbe  debt  or 


pretended  debt  to  be  secured  by  tbe  mort- 
gage. Baldwin  v.  Short,  (N.  Y.,  Feb., 
1891,}  26  N.  £.  Rep.  928.  Says  Chancellor 
Kent:  "A  deed  fraudulent  in  fact  Is  ab- 
solutely void,  and  is  not  permitted  to 
stand  as  a  security  for  any  purpose  of  re- 
imbursement or  indemnity."  Boyd  v. 
Dunlap,  1  Johns.  Ch.  482.  In  Allen  v. 
Brown,  43  Ga.  305,  a  decision  of  doubtful 
correctness,  the  parties,  at  the  time  the 
deed  was  executed,  made  separate  stipula- 
tions as  to  each  half  of  the  lot  covered  by 
the  deed..  Here,  on  the  contrary,  there 
was  no  division  of  the  property  covered 
by  the  mortgage  contemplated  or  agreed 
upon.  All  of  it  was  devoted  alike  to  the 
legal  and  to  the  illegal  object  sought  to  be 
subserved  by  the  execution  of  the  mort- 
gage. What  the  parties  joined  together 
for  the  consummation  of  a  fraud,  tbecourt 
and  jury  called  upon  to  defeat  the  fraud 
were  not  bound  to  put  asunder.  Judg- 
ment affirmed. 

(87  Ga.  108) 

Pendleton  v.  Hooper. 
(Supreme  Court  of  Oeorgia.    April  30, 1891.) 

CUUX  OF  HOMESTBAS  EXEMPTION  —  ESTATE    RB- 
QUIBBD. 

The  head  of  a  family  who,  after  judgment 
for  a  debt  has  been  rendered  aeainst  him,  has 
parted  with  tbe  title  to  bis  land  hy  deed  of  gift, 
but  bas  never  parted  with  possession,  may  stiU 
assert  the  exemption  allowed  by  section  2040  of 
the  Code  to  arrest  a  sale  of  tbe  land  by  virtue  of 
tbe  judgment.  No  present  interest  or  estate  in 
land  beyond  that  implied  in  the  fact  of  posses- 
sion is  requisite  to  sustain  the  claim  of  exemp- 
tion, as  against  a  debt  or  lien  inferior  to  the  ex- 
emption right. 
(Syllabua  by  the  Court.) 

Error  from  superior  court,  De  Kalb 
county;  Richard  H.  Clark,  Judge. 

RoBser  &  Carter,  (or  plaintiff  in  error. 
H.  C.  Jones  and  J.  N.  Glenn,  for  defendant 
In  error. 

Bleckley,  C.  J.  Tbe  premises  in  con- 
troversy consist  of  six  acres,  and  are  of 
the  estimated  value  of  $400.  Hooper  was 
in  possession  when  tbe  judgment  against 
him  was  rendered,  and  has  remained  In 
possession  ever  since.  He  parted  with  the 
paper  title  by  a  voluntary  conveyance 
made  to  several  persons,  some  of  them 
minors,  on  the  day  the  judgment  was  ren- 
dered, and  at  an  hour  subsequent  to  its 
rendition.  The  lien  of  the  judgment  was 
made  neither  better  nor  worse  by  this  con- 
veyance. Had  he  parted  also  with  pos- 
session, and  never  resumed  the  same,  his 
ownership  of  tbe  property  would  have 
been  at  an  end;  but,  as  be  retainea  pos- 
session, be  is  still  the  owner  against  all 
tbe  world  except  bis  donees.  They  taiay 
choose  never  to  disturb  him,  or  assert  any 
title  against  him.  That  possession  of  land 
Imports  ownership  is  familiar  law.  2  Bl. 
Comm.  196:  English  v.  llegister,  7  Ga.  391. 
Naked  possession  is  the  lowest  and  most 
imperfect  degree  of  title,  but  it  is  neverthe- 
less enough  to  bold  off  creditors,  where  ex- 
emption is  claimed  under  section  2040  of 
the  Code,  and  where  tbe  terms  prescribed 
in  section  2041  are  complied  with  Here 
there  was  a  compliance  with  these  terms 
pending  the  levy,  and  while  Hooper  was 
in  possession.    It  is  not  disputed  that  be 
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was  the  bead  of  a  family,  or  that  he 
wonld  be  entitled  to  the  exemption,  it  he 
had  not  divested  himself  of  all  title  except 
poBBeeslon.  But  he  retained  the  very 
thing  which  the  law  of  exemptioo  is  solic- 
ItouH  to  protect.  It  cares  not  howr  little 
Interest  the  debtor  may  have,  so  lonif  as 
be  remains  in  its  actual  enjoyment.  The 
exempt  land  is  "fur  the  use  and  benefit  uf 
the  family  of  the  debtor;"  so  says  the 
Code.  The  exemption  does  not  depend 
on  t lie  quality  or  duration  of  the  estate 
which  the  debtor  has  In  the  land.  A  ten- 
ancy at  will  or  at  sufferance  will  protect 
It  from  levy  and  sale  as  his  property, 
equally  with  an  estate  in  fee  simple.  The 
exemption  attaches  to  the  land,  not  mere- 
ly tohis  estate  In  it.  Our  exemption  laws 
do  nut  cat  up  exempt  property  into  divers 
estates,  but  protect  the  physical  thing  as 
a  whole  from  levy  and  sale,  so  long  as  tbe 
exemption  continues.  Van  Horn  v.  Mc- 
Neill, 70  Oa.  122, 128,  4  S.  E.  Rep.  111.  Of 
course,  It  is  not  meant  to  say  that,  if 
others  have  an  interest  in  the  property  as 
well  as  the  debtor  who  has  claimed  the 
exemption,  the  property  would  not  be 
subject  to  sale,  so  far  as  their  Interest  is 
concerned.  But  a  forced  sale  of  an  exempt 
thing,  whether  It  be  land  or  personalty, 
cannot  be  made  as  the  property  of  the 
debtor  against  his  claim  of  exemption, 
wbile  he  is  tbe  bead  of  a  family,  and  holds 
possession,  unless  tbe  debt  be  one  which 
for  some  reason  overrides  the  exemption. 
The  law  devotes  tbe  thing  to  the  use  and 
benefit  of  the  family,  as  against  the  ordi- 
nary rights  of  his  creditors.  Some  debts 
are  superior  to  the  exemption  right,  but 
the  one  Involved  in  this  case  is  not  of  that 
class.  How, then, can  the  land  be  consist- 
ently treated  as  tlie  property  of  the  debtor 
for  the  purpose  of  subjectlngit  to  sale,  and 
not  so  treated  for  the  purpose  of  exempt- 
ing It?  The  creditor's  lien  being  inferior 
to  the  debtor's  right  to  have  the  enforce- 
ment of  the  Hen  suspended,  of  what  con- 
cern to  the  creditor  is  it  that  the  debtor 
has  no  title  to  the  land,  as  against  third 
persons  tu  whom  he  has  conveyed  it  by 
a  deed  of  gift?  Even  were  be  a  trespasser 
relatively  to  his  donees,  be  woold.  while 
in  possession,  be  owner  relatively  to  bis 
creditors.  The  court  below  decided  tbe 
case  correctly.    Judgment  affirmed. 


(S7  Oa.  uo) 

Parkbb  et  al.  y.  Bblcber  et  aJ. 

(Supreme  Court  of  Oeorgia.    April  20, 1891. '. 

Vaoatino  Jitdombdi— Absencs  or  Partt— Juuis- 

DICTION. 

1.  Tbe  plaintiff  In  a  pending  suit  having  two 
coonsel  employed  to  represent  Dim,  the  absence 
of  himself  without  leave  of  the  court,  and  of  his 
leading  counsel  with  leave,  when  the  case  was 
legularly  called  for  trial,  will  not  entitle  him 
to  have  the  verdict  and  Judgment  set  aside  at  a 
sahsequent  term;  one  of  his  counsel  having  been 
present  when  the  case  was  called  and  disposed 
of,  and  having  made  no  motion  for  a  continuance 
hecaose  the  leading  counsel  was  absent,  or  upon 
any  other  ground. 

8.  A  verdict  and  judgment  for  costs  alone 
against  the  plaintiff  will  not  be  set  aside  upon 
tbe  ground  tuat  the  court  in  which  his  action 
was  brought  had  no  Jurisdiction  of  the  subject- 
matter  of  the  suit. 
(SyUabua  b\i  the  Court.) 


Error  from  superior  court,  Claytun 
county;  Richard  H.  Clark,  Judge. 

J.  A.  Anderson.  J.  B.  Hat4:besen,  and  T. 
P.  Westojorelaad,  for  plaintiffs  in  error. 
Stewart  «ft  Daniel  and  R.  T.Doraey,  for  de- 
fendants in  error. 

Bleckley,  C.  J.  1.  A  suitor  In  the  su- 
perior court  has  nu  right  to  consult  the 
Judge  wblle  off  the  bench  for  his  opiniun 
as  to  when  the  case  will  come  on  for  trial, 
or  as  to  what  will  be  done  with  it  when 
it  does  come  on.  Tbe  sayings  and  doings 
of  the  judge  in  sucb  an  interview  are  ex- 
tra judicial,  and  cannot  be  treated  as  an- 
nouncements or  rulings  ut  tbe  court.  It 
Is  manifest  tbat  Mr.  Parker  bad  do  leave 
of  absence.  Not  only  so,  but  he  was  ex- 
pi'essly  warned  by  one  of  his  counsel  not 
to  absent  himself.  He  nevertheless  went 
home,  and  thus  failed  to  be  present  when 
his  case  was  called  and  brought  on  for 
trial.  Tbe  counsel  present  made  no  mo- 
tion for  a  continuance,  on  the  ground  that 
associate  counsel  was  absent  with  leave 
of  the  court,  or  on  any  other  ground ;  but 
findlnghimself  abandoned, as  he  supposed, 
by  his  clients,  consented  that  a  verdict 
might  be  taken  in  favor  of  the  opposite 
party,  tbe  defendants  in  tbe  action.  Tbe 
sole  question  of  any  difficulty  presented 
by  the  evidence  adduced  on  the  hearing  of 
tbe  petition  to  set  aside  this  verdict,  and 
tbe  judgment  for  costs  founded  thereon,  is 
whether  the  agreement  of  the  opposite 
party  or  counsel  to  pay  tbe  fees  of  the 
pialntitts'  counsel  tainted  tbe  consent 
with  fraud  as  against  the  plaintiffs.  But 
this  question  Is  not  covered  by  the  peti- 
tion. Tbe  petition  does  not  rest  on  the 
ground  of  fraud,  but  expressly  alleges 
"tbat  said  case  was  called,  and  the  ver- 
dict rendered  therein,  through  inadvert- 
ence, and  alter  petitioners  had  been  dis- 
charged from  further  attendance  on  said 
court."  According  to  thefacts  in  evidence, 
this  allegation  is  simply  untrue.  There 
was  no  inadvertence,  but  average  atten- 
tion to  everything  that  was  done, and  th» 
plaintiffs  had  not  been  disciiurged  from 
further  attendance  on  the  court.  That 
one  of  their  counsel  was  absent  with  leave 
of  tbe  court,  though  he  was  the  leading 
counsel  and  the  one  mainly  relied  on,  was 
no  reason  for  granting  a  continuance  not 
applied  for  In  ^ue  time  and  manner,  there 
being  one  counsel  present  and  undertak- 
ing to  conduct  the  cause.  A  proper  show- 
ing has  to  be  made,  where  the  leading 
counsel  is  absent,  even  though  his  absence 
he  occasioned  by  pro  vlden  tin  1  ca  use.  Code, 
§  3525. 

2.  It  can  hardly  be  seriously  contended 
that  a  verdict  and  Judgment  for  costs  on- 
ly should  be  set  aside  merely  because  ren- 
dered against  the  plaintiffs  in  a  suit 
brought  by  them  in  a  court  having  no  Ju- 
risdiction of  the  subject-matter.  If  they 
are  not  liable  for  the  costs  of  their  uwn 
action,  who  Is  liable?  Their  redress,  if 
any,  is  against  their  attorney  for  bring- 
ing action  in  the  wrong  conrt.  We  do  not 
say  that  this  was  done,  but  simply  rule 
on  the  question  as  made.  Indeed,  tliis 
ground  is  not  only  without  affirmative 
merit,  but.  assuming  it  to  be  true  in  fact, 
its  effect  would  be  to  negative  or  neutral- 
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lie  any  reason  whatsoeyep  for  relnBtatlne 
the  case.  Why  should  the  court  resume 
the  exercise  of  Jurisdiction,  if  it  had  no  Ju- 
risdiction St  first?  There  was  no  error  in 
denying  the  prayer  o(  the  petition  to  set 
aside  tbe  verdict  and  Jadgment.  Judg- 
ment affirmed. 


(87  Oa.  156) 

McLeod  et  Hi.  V.  Swain. 
(Supreme  Comt  of  Georgia.    April  30,  1891. 

BlBCntENT — BTIDaNOB — ^DBOLAXATIOXt. 

Declarations  of  a  deceased  ];>erson  In  dis- 
paragement of  his  title  to  land,  made  while  In 
possession  thereof,  are  admissible  in  evidence, 
not  only  against  the  declarant  and  those  claiming 
tinder  him,  bat  also  for  or  against  strangers. 
{Syaaima  b/y  the  Covrt.) 

Error  from  soperlor  coort,  Emanael 
county;  Jambs  K.  Uinbs,  Judge. 

Wniiatns  it  Brannen,  Sattold  &  Warna, 
and  Rogers  A  Potter,  for  plaintiffs  in  er- 
ror. Twiggs  &  Verderjr  and  fl.  B.  Daniel, 
fur  defendant  in  error. 

LuuPKiN,  J.  Mrs.  Swain  brought  an 
action  of  ejectment  against  McLeod  et  al. 
for  the  recovery  of  a  tract  of  land  in 
Emanael  county.  Tbe  evidence  was  cou- 
flicting,  and  sufficient  to  sustain  a  verdict 
for  either  side.  The  Jury  found  for  tbe 
plaintiff.  After  Mrs.  Swain  had  proved 
by  ber  own  testimony  that  a  certain  Mrs. 
Wiggins,  who  at  one  time  was  in  posses- 
sion of  tbe  land  and  remained  in  posses- 
sion for  many  years,  nntll  her  death,  was 
ber  tenant. the  court,  over  defendants'  ob- 
jection, admitted  proof  of  declarations 
made  by  Mrs.  Wiggins,  while  in  possession 
of  tlie  land,  to  tbe  effect  that  she  held  it  as 
the  tenant  of  plaintiff,  and  that  It  was 
the  land  of  plaintiff.  The  only  question 
of  law  presented  In  this  case  for  oar  deter- 
mination is  wbetber  or  not  this  testimony 
wasproperly  admitted.  Section  3770  of  tbe 
Code  declares  that  "  the  declarations  and 
entries  of  a  person,  since  deceased,  against 
his  interest,  and  not  made  with  a  view  to 
pending  litigation,  are  admissible  in  evi- 
dence in  any  case. "  It  was  contended  In 
tbe  argument  that  sacb  declarations 
should  be  received  only  against  the  de- 
clarant, and  those  in  privity  with  or 
claiming  under  bim;  but  this  view  does 
notseenitobe  sustained  by  theauthorities. 
It  was  held  in  the  case  of  Peaceable  v. 
Watson,  4  Taant.  16,  that  "the  declara- 
tions of  a  deceased  occnpler  of  land  of 
whom  be  beld  the  land  are  evidence  of  tbe 
seisin  of  that  person;"  and  in  Da  vies  v. 
Pierce,  2  Term  R.  53.  that  **  declarations 
by  tenants  are  admissible  evidence  after 
their  death  to  show  that  a  certain  piece  of 
land  is  parcel  of  tbe  estate  which  they  oc- 
cupied." In  both  tbeHe  cases  the  declara- 
tions admitted  were  made  by  persons  not 
in  privity  with  any  of  the  parties  to  the 
record,  nor  did  any  of  such  parties  In  any 
way  Claim  title  throut^h  or  under  the  de- 
clarants. Again:  "Statements  of  a  de- 
ceased occupier  touching  his  title  arff  ad- 
missible in  evidence  generally,  without  ref- 
erence to  the  particular  effect  they  may 
produce  in  the  canse. "  Came  v.  Nicoll,  27 
B.  C.  L.  707.  See.  also,  Barry  v.  Bebbing- 
too,  4  Term  R.  514.    We  fliid  tbe  following 


m  1  Taylor,  Ev.  8  684:  "Under  the  head  of 
declarations  agalnHt  proprietary  interest' 
may  be  classed  tbe  statements  made  by 
persons  while  in  posseeslou  of  land,  ex- 
planatory of  the  character  of  their  posses- 
sion ;  and  it  fs  now  well  settled  that  such 
declarations,  If  made  In  disparagement  of 
the  declarant's  title,  are  receivable,  not 
only  as  original  udmlsslons  against  him- 
self and  all  persons  who  claim  title 
through  bim,  but  also  as  evidence  for  or 
against  strangers.  Whether  in  this  latter 
event  they  are  admissible  in  the  life-time 
of  tbe  declarant,  or  only  in  cases  where 
his  death  can  be  proved,  is  a  point  which 
does  not  appear  to  have  been  distinctly 
decided.  In  most  of  the  canes  where  the 
evidence  has  been  received,  tbe  declarant 
was  dead :  but  on  two  occasions,  at  least, 
tbe  evidence  was  admitted,  though  tbe  de- 
clarant was  living."  Wharton  also  lays 
down  tbe  rule  that  such  evidence  is  ad- 
missible, not  only  against  privies,  but 
strangers.  "The  reason  for  this  conclu- 
sion is  that  possession  implies,  prima  fiacle, 
an  absolute  interest,  and  any  statement 
which  would  tend  to  limit  it  to  n  less  in- 
terest Is  self-dlsservlng. "  2  Whart.  Ev. 
§  1166.  Tbe  same  principle  is  stated  in  1 
Oreenl.  Ev.  $  109,  and  the  same  reason 
for  tbe  admissibility  of  such  declarations 
is  there  given.  These  authorities  abun- 
dantly snstnin  the  correctness  of  tbe  rul- 
ing made  by  the  court  below,  and  its 
Judgment  is  therefore  affirmed.  Judgment 
affirmed. 

(87  da.  IBS) 

Alford  V.  Hays  et  al. 
(Supreme  Covrt  of  Oeorgia.    April  20, 1891.) 

BicovBBT  or  Land  —  Adtekss  Possession— 
Lacbbs. 
Where  a  husband  brouglit  suit  against  hi* 
divorced  wife  to  recover  an  andlvlded  half  inter- 
est in  certain  land,  alleging  in  his  declaratioa 
that  she  tiad  been  in  the  exclosive  and  adverse 
possession  of  this  land,  without  interruption,  for 
more  than  15  years,  holding  under  a  deed  fraud- 
ulently made  to  her  and  her  children,  which 
should  have  been  made  to  herself  and  him,  and 
it  farther  appears  from  the  declaration  that  he 
had  actual  knowledge  of  tbe  alleged  fraud  from 
the  time  her  adverse  possession  began,  but  failed 
sooner  to  bring  tats  suit  because  of  ignorance  of 
his  legal  rights,  and  the  testimony  substantially 
sustains  the  allegations  of  the  declaration,  a  non- 
suit was  properly  awarded. 

(.SyUabus  by  Lumpkin,  J.) 

Error  from  superior  court,  ^^asblngton 
county:  J.  K.  Hines,  Judge. 

Rogers  &  Potter  and  Harrta  A  iZaw- 
//n^8,  for  plaintiff  in  error.  J.C.Harman 
and  B.  D.  D.  Twiggs,  for  defendants  in  er- 
ror. 

Per  CcitUM.    Judgment  affirmed. 


(14  8.  C.  MB) 

State  v.  Bradlbt. 

(Supreme  Court  of  SoutJi  Carolina.    June  17, 

1891.) 

MCBOSB— DtINO  OeCLARATIONB— EiZPBBT  Evi- 
OE^ICB. 

1.  Dying  declarations  are  admissible  on  an  in- 
dictment for  murder,  where  they  indicate  that 
deceased  fully  expected  to  die,  and  where  he  in 
fact  did  die  a  few  hours  after  malting  them. 

2.  A  question  put  to  a  physician  examined  as 
an  expert,  wbetber  it  was  possible  for  deceased 
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to  have  inflicted  on  himself,  in  a  scoffle  with  de- 
fendant, tho  knife  wound  of  which  ho  died,  is 
properly  excluded,  as  it  calls  for  the  dpinion  of 
a  witness  in  a  matter  requiring  no  special  skill  or 
knowledge. 

Appeal  from  common  'pleas  elrcalt 
coart  ol  Aiken  county:  Hudson,  Judge. 

Henderson  Bros,  and  O.  C.  Jurdon,  lor 
appellant.  W.  Perry  Mnrpby,  lor  the 
State. 

McIVER,  J.  Under  an  Indictment  for  the 
murder  of  Jasper  Craig,  the  appellant  was 
convicted  of  manslaughter,  and  sen- 
tenced to  confinement  in  the  penitentiary 
for  the  term  of  three  years.  From  this 
Judgment  he  appeals  npon  the  several 
grounds  set  out  in  the  record.  It  ap- 
peared that,  in  an  altercation  between 
these  parties  which  took  place  in  the  yard 
uf  the  deceased  about  dark  in  the  evening, 
the  deceased  received  a  mortal  wound  in- 
flicted by  a  knife,  and  was  soon  after  car- 
ried into  his  bouse,  where  be  died,  some 
time  near  the  middle  of  the  next  day.  One 
witness,  the  son  of  the  deceased,  testified 
that  he  saw  the  prisoner  strike  the  mor- 
tal blow,  while  other  by-standers  testified 
that  they  did  not  see  prisoner  strike  any 
blow,  but  that  they  saw  or  heard  deceased 
fall.  All  the  parties  were  drinking  more 
or  less,  and  the  defense  was  that  the  de- 
ceased, being  much  under  the  influence  of 
liquor,  ill  striklngat  the  prisoner  fell  upon 
bis  own  knife,  and  thus  received  the  mor- 
tal wound.  The  flrst,  second,  and  third 
grounds  of  appeal  impute  error  to  the  cir- 
cuit Judge  in  bis  rulings  as  to  the  admissi- 
bility of  certain  testimony,  while  the 
fourth  ground,  which  has  very  properly 
been  abandoned,  as  It  manifestly  could 
not  be  sustained,  complains  of  error  in 
the  cliarge  to  the  jury.  The  testimony  al- 
leged to  have  been  erroneously  admitted 
by  the  flrst  and  second  grounds  of  appeal 
was  as  to  whfit  passed  between  the  de- 
ceased and  the  prisoner,  shortly  after  the 
wound  had  been  Inflicted,  and  after  de- 
ceased bad  been  carried  into  his  house, 
and  the  prisoner  had  been  brought  in. 
When  this  testimony  was  first  offered,  the 
Judge,  conceiving  that  the  proper  founda- 
tion had  not  been  laid  for  the  admission 
of  such  testimony  as  a  dying  declaration, 
declined  to  I'eceive  It  as  such,  but  ruled 
that  It  was  competent  as  a  conversation 
between  the  deceased  and  the  prisoner; 
and  It  Is  to  this  ruling  that  exception  Is 
taken  by  the  first  ground  of  appeal.  Aft- 
erwards, however,  when  the  circuit  Judge 
considered  that  a  proper  foundation  had 
been  laid,  he  ruled  such  testimony  com- 
petent as  a  dying  declaration  ;  and  to  this 
ruling  the  second  ground  of  appeal  Is  di- 
rected. If,  therefore,  this  testimony  was 
admissible  as  a  dying  declaration,  it  is 
unimportant  to  consider  whether  it  was 
competent  as  a  conversation  between  the 
parties.  We  will  therefore  cimflne  our  at- 
tention to  the  question  whether  the  testi- 
mony In  question  was  admissible  as  a  dy- 
ing declaration.  The  rules  upon  this  sub- 
ject are  so  well  settled  that  we  need  not 
do  more  than  state  them  briefly:  (1) 
Death  must  be  Imminent  at  the  time  the 
declaration  is  made.  (2)  The  declarant 
mast  be  so  fully  aware  of  this  as  to  be 


without  hope  of  life.  (3)  The  subject  of 
the  charge  must  be  the  death  of  the  de- 
clarant, and  tbeclrcumstancesof  the  death 
must  be  the  subject  of  the  declaration. 
State  V.  Johnson,  26  S.  C.  152, 1  S.  E.  Rep. 
610,  and  the  cases  therein  cited.  That 
death  was  imminent  In  this  case  Is  demon- 
strated by  the  fact  that  It  followed  wiib- 
in  24  hours  after  the  declaration  in  ques- 
tion was  made.  When  the  deceased  was 
carried  Into  the  bouse  a  little  after  dark 
he  fainted,  and,  when  he  regained  con- 
sciousness temporarily,  the  declaration  in 
question  was  made,  and  but  a  few  hours 
afterwards — about  midnight— he  became 
speechless,  and  remained  In  that  condi- 
tion until  he  died,  about  the  middle  of  the 
next  day.  Next,  was  the  declarant  so 
fully  aware  of  his  condition  as  to  be  with- 
out hopeof  life?  The  language  of  the  dec- 
laration itself  shows  this,— "  Angus  has 
killed  me."  State  v.  Quick,  15  Rich.  Law, 
842.  But,  in  addition  to  this,  be  not  only 
expressed  no  hope  of  living,  but  said 
"that  he  had  to  die;  that  Angus  bad 
killed  him."  State  v.  McEvoy,  9  S.  C.  212. 
The  fact  that  the  attending  physician 
says.  In  his  testimony,  that,  after  examin- 
ing the  wound,  he  did  not  think  It  would 
be  "necessarily  fatal;  didn't  think  be 
would  die," — cannot  allect  this  question, 
unless  it  had  appeared  that  he  had  ex- 
pressed such  opinion  to  the  deceased.  The 
deceased  manifestly  believed  that  he  was 
about  to  die  of  that  wound,  and  It  dues 
not  appear  that  the  doctor  either  said  or 
did  anything  calculated  to  remove,  or 
even  shake,  that  belief.  As  to  the  third  re- 
quirement of  the  rule,  it  is  too  clear  tor  ar- 
gument that  it  was  fully  met.  It  is  clear, 
therefore,  that  there  was  no  error  in  ad- 
mitting the  testimony  in  question  as  the 
dying  declaration  of  the  deceased  us  to 
who  killed  him,  on  the  trial  of  a  case  for 
the  murderof  deceased.  Thethird  ground 
of  appeal  complains  of  error  in  ruling  out 
the  following  hypothetical  question  pro- 
pounded to  Dr.  B.  F.  Wyman,  "an  expert 
surgeon. "  "  If,  in  a  particular  case,  the 
facts  be  as  follows:  Two  men,  say  Craig 
and  Bradley,  are  seen  very  near  each  oth- 
er, both  with  drawn  knives.  Craig,  being 
very  drunk,  cuts  at  Bradley,  but  misses 
him,  whereupon  with  bis  left  bund  he 
seizes  Craig's  right  arm,  and  pushes  it 
from  him  towards  Craig,  and  at  the  same 
time  with  his  right  hand  seizes  Craig's  left 
shoulder,  and  gives  him  a  severe  blow, 
which  fells  him  to  the  ground.  Alter- 
wards  }t  is  found  that  Craig  has  a  knife 
wound  about  two  and  a  half  inches  long 
below,  and  to  the  left  of,  the  left  nipple, 
which  enters  the  cavity  and  touches  the 
heart,  and  passes  out,  ranging  to  the 
right,  so  much  so  that  the  shirt  Is  cut  in 
that  direction:  Is  It  probable  and  possi- 
ble, from  this  state  of  facts,  that  Craig 
was  wounded  by  the  knife  he  held  In  bis 
own  hand."  To  say  nothing  of  any  other 
objection  to  the  proposed  question,  we 
think  the  question  was  properly  ruled 
out  upon  the  ground  that  it  required  no 
special  kuowledge,  skill,  or  experience  to 
enable  one  to  give  an  opinion  as  to  the 
matter  Inquired  about,  and  hence  was  not 
a  proper  subject  lor  expert  testimony.  In 
7  Amer.  &  Eng.  Enc.  Law,  491,  It  is  said: 
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•Expert  evidence  Is  that  given  by  one  spe- 
cially skilled  In  the  sybject  to  which  It  is 
applicable,  concerning  Information  beyond 
the  range  ol  ordinary  observation  and  In- 
teUigence.  And  again,  on  the  same  page 
of  that  very  valuable  and  useful  compen- 
dium of  tbe  law,  it  is  said  :  "An  expert  is 
one  who  has  made  tbe  subject  upon  which 
he  gives  opinion  a  matter  of  particular 
study,  practice,  or  observation,  and  he 
must  have  a  particular  and  special  icnowi- 
edge  on"  the  subject. "  Now,  however  ex- 
pert and  skillful  Dr.  Wyman  may  be  as  a 
surgeon,  and  however  competent  he  may 
be  to  express  an  opinion  upon  a  subject 
Involving  a  knowledge  of  anatomy,  we 
can  bardly  suppose  that  either  he,  or  any 
one  for  him,  would  claim  that  be  bad  ever 
given  the  subject  inquired  about  any  spe- 
cial study,  practice,  or  observation,  or 
that  be  had  any  special  knowledge  on  the 
subject.  On  tbe  contrary,  we  would  sup- 
pitse  tbat  any  intelligent  person,  of  ordi- 
nary experieuce,  would  be  quite  as  compe- 
tent to  express  an  opinion  as  to  wbetber, 
under  a  given  state  of  facts.  It  would  be 
probable  or  possible  for  Craig  to  have  in- 
flicted the  wound  from  which  he  died  by 
falling  upon  his  own  knife,  as  the  most 
learned  and  experienced  surgeon  could  be. 
The  question,  therefore,  was  calculated 
to  elicit  an  opinion  from  the  witness  as 
to  a  matter  involving  no  special  knowl- 
edge or  skill,  which  the  jury  was  quite  as 
competent  to  form  as  the  witness,  and  it 
was  therefore  clearly  incompetent.  The 
judgment  of  this  court  is  tbat  the  judg- 
ment of  the  circuit  court  be  affirmed. 

McGoWAN,  J.,  concurs. 


a*  S.  C.  132) 


State  v.  Cbavis. 


(Supreme  Court  of  South  Carolina.    June  17, 

1891.) 

Stiauko  from  tbx  Pbbsoh— Nbw  Tbii.1. — Cram- 

BEBS. 

L  On  an  indiotment  for  privily  stealing  from 
the  person,  where  the  jury  has  been  instructed 
that  tbe  taking  must  have  been  secret  in  order  to 
make  out  tbe  offense,  it  is  not  error  to  add  that 
it  is  not  necessary  for  the  state  to  prove  tbiat  no 
force  was  used. 

8.  In  South  Carolina,  a  judge  in  chambers 
has  no  power  to  grant  a  new  trial  in  a  criminal 
case  on  the  ground  of  newly-disoovered  evidence. 

Appeal  from  common  pleas  circuit  court 
of  Orangeburg  county ;  Izlab,  Judge. 

Raysor  *  Summers  and  Jzlar,  Olaxe  <6 
Herbert,  for  appellant.  W.  St.  Julien  Jer- 
vejr,  for  the  State. 

McIvEE.  J.  In  this  case  the  defendant 
was  indicted  for  and  convicted  of  the  of  • 
fense  of  privily  stealing  from  the  person 
of  another.  Upon  the  rendition  of  the  ver- 
dict a  motion  for  a  new  trial  on  the  mln- 
ntw  of  the  court  was  made  and  refused  ; 
whereupon  the  defendant  was  sentenced 
to  15  months' imprisonmeut  in  the  peni- 
tentiary. After  the  adjournment  of  the 
court,  a  motion  was  made  before  bis  hon- 
or. Judge  IZLAR,  at  chambers,  who  bad 
presided  at  the  trial,  for  a  new  trial  upon 
the  ground  of  after-discovered  evidence, 
who  held  that  he  had  no  jurisdiction  to 
learsuch  a  motion  at  chambers,  and  there- 


fore declined  to  consider  tbe  motion  on  its 
merits.  Defendant  appeals  upon  the  sev- 
eral grounds  set  out  in  tbe  record.  The 
first  ground,  having  very  properly  been 
abandoned,  need  not  be  stated.  The  sec- 
ond imputes  error  to  tbe  circuit  judge  in 
charging  the  jury  that,  "in  matters  of 
proof  of  thlsklnd,  it  would  not  be  necessary 
for  the  state  to  show  that  there  was  no 
forte  used."  The  third  and  fourth  grounds 
raise.  In  different  forma,  the  question 
whether  the  circuit  judge  erred  in  holding 
that  he  had  no  jurisdiction,  at  chambers, 
to  hears  motion  for  new  trial  upon  tbe 
ground  of  after-discovered  evidence.  Jn 
considering  tbe  second  ground  of  appeal, 
it  would  be  well  to  understand  exactly 
what  the  circuit  judge  did  say  to  the  jury; 
and  for  this  purpose  we  extract  from  his 
charge,  as  set  out  in  tbe  "case, "  the  fol- 
lowing language:  "I^rst,  the  stealing 
must  be  done  secretly ;  and,  secondly,  the 
property  stolen  must  be  taken  from  the 
person  of  the  party  at  the  time.  Now,  I 
charge  you  that  the  statute  would  not  be 
violated  la  a  case  of  this  kind  where  force 
Was  used,  as  where  money  is  forcibly 
taken  from  a  person.  Nor  would  tbe  stat- 
ute he  violated  if  it  was  taken  with  the 
knowledge  of  the  prosecutor.  Tbe  prop- 
erty must  be  secretly  and  privately  taken 
from  the  person  of  the  prosecutor  to  bring 
the  offense  within  tbe  terms  of  the  statute. 
However,  in  niatters  of  proof  of  this  kind, 
it  would  not  be  necessary  for  the  state  to 
show  that  there  was  no  force  used.  The 
value  of  the  property  stolen  is  not  mate- 
rial, if  it  be  of  Some  value.  Tbe  gravamen 
of  this  offense  consists  in  secretly  taking 
from  the  person."  It  seems  to  us  that  this 
charge  is  not  open  to  any  valid  exception. 
The  error  Imputed  seems  to  be  In  Instruct- 
ing the  jury  that  it  was  not  necessary  for 
the  state  to  prove  that  no  force  was  used. 
This  rests  upon  the  assumption  that,  con- 
trary to  the  general  rule,  the  state  was 
bound  to  prove  a  negative,  by  direct  tes- 
timony, for  it  seems  to  us  that  if  the  jury 
were  satisfied,  as  the  judge  instructed 
them  tbat  they  must  be  before  they  could 
convict,  that  the  property  was  taken  se- 
cretly and  privately  from  the  person  of 
the  prosecutor,  that  carried  with  it  the 
idea  tbat  it  wasnot  taken  forcibly.  There 
are  several  different  species  uf  larceny, 
made  up  of  different  elements,  and  we  see 
no  reason  why  the  state  should  be  re- 
quired to  offer  evidence  ignoring  one  ele- 
ment more  than  another;  and  the  logical 
result  of  the  view  contended  for  by  appel- 
lant would  be  that  an  indictment  for  any 
given  species  of  larcency  could  not  be  sus- 
tained unless  the  state  offered  evidence 
negativing  the  existence  of  the  elements 
necessary  to  constitute  every  other  species 
uf  larceny.  Such  a  view  cannot  be  accept- 
ed. All  that  Is  necessary  for  the  state  to 
prove,  under  an  Indictment  for  any  of- 
fense. Is  theexistence  of  nil  the  facts  neces- 
sary to  constitute  such  offense,  and,  if  it 
is  claimed  that  other  facts  exist  which 
would  show  that  the  offense  is  really  of  a 
different  character  from  that  charged, 
that  is  a  matter  to  be  shown  by  the  de- 
fense, and  need  not  be  negatived  by  the 
state,  unless  the  statute  cretitlng  the  of- 
fense shall  so  require;  and  certainly  there 
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is  no  sneh  requirement  In  tbe  statute  an- 
der  which  this  prosecntlon  Was  broaght. 
This  view  is  illustrated  by  the  case  of  Geu- 
ing  V.  State,  1  McCord,  573,  recognized  In 
Infonuatlon  v.  Oliver,  21  S.C,  at  page  324, 
where  it  was  held  that,  under  an  Indict- 
ment lor  retailing  spirituous  liquors  with- 
out a  license,  tbe  state  need  not  prove 
that  the  defendant  bad  no  license,  as  that 
was  a  matter  of  defense  to  be  proved  by 
defendant.  For  a  much  stronger  reason  it 
was  clearly  onnecessary  for  tbe  state  to 
prove thatthere  was  no  force  in  taking  the 
property  alleged  to  have  been  privily 
stolen  from  the  person  of  the  prosecutor. 
Tbe  third  and  fourth  grounds  raise  the 
single  question  whether  a  Judge  at  cham- 
bers has  jurisdiction  to  hear  and  deter- 
mine a  motion  tor  a  new  trial  in  a  crimi- 
nal case,  upon  the  ground  of  after-discov- 
ered evidence.  So  far  as  we  Icnow,  there 
is  no  anthorlty  to  show  that  a  Judge  at 
cbambera  has  anysucb  jurisdiction  by  vlr- 
tne  of  any  powers  Inherent  in  bis  office. 
If,  therefore,  such  a  power  exists,  it  must 
be  derived  either  from  the  constitution  or 
some  statute,  and  no  provision  of  thecon- 
stltution,  nor  has  any  statute,  been  cited 
conferring  such  a  power.  It  cannot  be  de- 
rived from  the  act  of  1868.  now  incorpo- 
rated in  Gen.  St.  §  2113, for  there  the  power 
is  conferred  upon  tbe  circuit  courts,  not 
apon  the  Judges,  and  tbe  distinction  be- 
tween the  powers  of  tbe  circuit  court  and 
a  jDdge  at  chambers  is  well  recognized,  es- 
pecially in  regard  to  motions  for  a  new 
trial.  Clawson  v.Hutchinpon,  14  S.C.  517; 
State  T.  David,  Id.  428.  These  cases  al- 
so show  tnat  such  a  power  cannot  be  de- 
rived from  the  net  of  1869,  for  the  reasons 
therein  stated,  and  we  may  add  for  the 
additional  reason  that  such  act  has  been 
expressly  repealed  by  the  act  of  1880,  (17 
St.  841.)  It  is  clear,  therefore,  that  there 
was  no  error  on  the  part  of  Judge  Izi.ab 
In  declining  to  take  jurisdiction  of  tbe  mo- 
tion at  chambers  It  seems  to  be  sup- 
posed that  the  practical  result  would  be 
to  deprive  a  party,  who  had  been  convict- 
ed in  tbe  court  of  sessions  and  sentenced, 
of  the  privilege  of  moving  for  a  new  trial 
upon  tbe  ground  of  after-discovered  evi 
dence,  where  the  discovery  was  not  made 
until  after  judgment  rendered.  But  this 
is  a  mistake,  as  shown  by  State  v.  David, 
supra,  where  such  a  motion  was  made 
and  granted  long  after  Judgment  had 
been  rendered  against  him.  But  in  that 
case  the  motion  was  made  to  tbe  court  of 
sessions,  not  to  a  judge  at  chambers.  The 
Judgment  of  this  court  is  that  the  Judg- 
ment of  the  circuit  court  be  affirmed, 
without  prejudice  to  the  right  of  the  de- 
fendant t<»  move  for  a  new  trial  upon  the 
ground  of  after-discovered  evidence,  before 
tbe  proper  Jurisdiction,  if  be  shall  be  so 
advised. 

McGowAN,  J.,  concurs. 

(34  S.  C.  141)  

Hill  v.  Laurrns  Codnty. 

(Stmreme  Court  of  South  Carolina.    June  17, 
1891.) 

Dbrctivi  Hiohwats— Liabilitt  of  Cobntt. 
Where  one  receives  injuries  from  defects 
In  •  road  which  is  a  deviation  from  the  regular 


highway  laid  ont  by  the  overseer  of  the  road- 
hands  at  the  sogrgeation  of  the  neighbors,  and 
without  the  authority  of  the  county  commission- 
ers, who  alone  are  empowered  by  law  to  alter 
highways,  he  caanot '  recover  against  the  coun- 
ty under  Gen.  St.  8.  C.  i  1087,  which  provides 
that  "any  person  who  shall  receive  bodily  injury 
*  •  •  through  a  defect  In  the  repair  of  a  high 
way  •  *  •  may  recover  in  an  action  against 
the  ooun^, "  etc. 

Appeal  from  common  pleas  circuit  court 
of  Laurens  county;  Wallace,  Judge. 

Benet  &  McGovHB  and  Haskell  £  DlaJ, 
for  appellant.  H.  Y.  Simpson,  for  re- 
spondent. 

McIvER,  J.  This  was  an  action  to  re- 
cover damages  for  an  injury  sustained  by 
plaintiff  while  traveling  along  an  alleged 
public  highway  in  Laurens  county,  lead- 
ing from  the  town  of  Laurens  to  tbe 
town  of  Hamburg.  It  seems  that  tbe  rec- 
ogniced  public  highway  between  tbose 
two  points,  after  the  construction  of  tbe 
Port  Royal  &  W.  C.  Railroad,  In  1884, 
passed  under  a  trestle  on  said  railroad, 
and  that,  tbe  highway  at  that  point  be- 
coming very  rough,  in  tbe  summer  of  1886  a 
new  road  was  cut  out,  at  the  sugg^estion 
of  the  neighbors,  which  left  tbe  public 
highway  some  75  yards  before  reaching 
tbe  trestle,  and,  passing  under  the  trestle 
at  a  point  some  23  or  80  yards  below, 
again  joined  tbe  public  highway  about  75 
yards  i>eyond  the  trestle;  and  thak  lb 
passing  under  the  trestle  by  tbis  new  road 
a  very  sharp  turn  had  to  be  made,  which 
seems  to  have  been.  In  larg:e  part  at  least, 
the  main  cause  of  the  accident  complained 
of.  There  was  no  evidence  that  this  new 
road  was  opened  by  any  authority  from 
tbe  county  commissioners,  or  that  it  was 
ever  known  to  them.  No  special  commis- 
sioners were  appointed, as  required  by  tbe 
act  of  1883,  which  will  hereinafter  be  re- 
ferred to,  and  no  notice  given  to  tbe  rail- 
road company  or  to  any  one  else  that 
such  new  road  was  to  be  opened,  or  that 
such  change  was  to  be  made  Is  tbe  recog- 
nized public  highway.  But  the  OTerseerof 
the  road-hands,  at  tbe  instance  of  tbe 
neighbors,  undertook  to  make  tbis  change 
in  the  public  highway  without  any  au- 
thorlt.v,  so  far  as  appears.  It  does  appear, 
however,  that  in  1888,  after  tbe  accideat 
complained  of  had  occurred,  the  public 
highway  was  changed  by  the  authority 
of  the  board  of  county  commissioners, 
which,  it  seems,  avoided  the  difllcnlty  of 
passing  under  tiie  trestle.  A.t  the  close  of 
plaintiff's  testimony  defendant  moved  for 
a  nonsuit  upon  the  ground  that  there  was 
no  evidence  that  the  road  upon  which  the 
accident  occurred  was  a  highway.  The 
motion  was  granted  by  his  honor.  Judge 
Wallace,  and  the  plaintiff  appealed  upon 
the  several  grounds  set  out  in  the  record- 
Under  the  view  which  we  take  of  this 
case  it  will  not  be  necessary  to  consider  in 
detail  the  several  grounds  of  appeal.  In- 
asmuch as  it  is  well  settled,  in  this  state 
at  least,  that  a  municipal  corporation  Is 
not  liable  to  a  civil  action  for  damages 
sustained  by  reason  of  its  failure  to  per- 
form any  of  tbe  duties  Imposed  upon  it  by 
law,  In  the  absence  of  a  statute  Imposing 
such  liability,  (Young  v.  Qty  of  Charles- 
ton, 20  S.C.  116;  Chick  V.  Newberry  Co., 
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27S.  C.419,  8  S.  E.  Rep.  787,1  it  In  qalte 
clear  that  we  miiBt  look  alono  to  the  stat- 
ate  to  ascertain  whether  such  a  corpora- 
tion ia  liable  In  a  given  case.  Our  statute 
upon  this  subject  Is  to  be  fonnd  in  section 
1087,  Gen.  St.,  which  reads  as  follows: 
**  Any  person  who  shall  receive  bodily  injury 
or  dama^  in  his  person  or  property 
through  a  defect  In  the  repair  of  a  high> 
way.  causeway,  or  bridge,  may  recover, 
in  an  aetion  against  the  county,  the 
amount  of  damages  fixed  by  the  finding 
of  a  jury."  It  is  very  obvious,  therefore, 
that  the  plulntltf  could  not  recover  in  this 
cane  unless  he  showed  that  the  injury  of 
which  be  complains  occurred  "  through  a 
defect  in  the  repair  of  a  highway."  We 
agree  with  the  circuit  Judge  that  the 
plaiDtitI  not  only  failed  to  offer  any  evi- 
dence tending  to  show  this,  but,  on  the 
contrary,  bis  own  evidence  shows  that 
tbe  Injury  was  caused  by  a  defect  in  a 
road  which  was  not  a  highway, — a  road 
which  was  not  laid  out  by  any  competent 
aotbority,  and  over  which  the  defend- 
ant corporation,  through  its  recognized 
agents,  the  county  commissioners,  could 
exercise  no  control,— and  hence  the  corpo- 
ration cannot  be  held  responsible  for  any 
defects  in  Its  condition.  The  act  of  1889, 
above  alluded  to,  (18  St.  681,)  expressly 
provides  "that  the  board  of  county  com- 
missioners of  the  several  counties  within 
this  state  be,  and  the  same  are  hereby, 
authorised  and  empowered, upon  the  peti- 
tion of  twenty  freeholders  interested 
therein,  to  appoint  three  special  commis- 
sioners and  employ  a  surveyor,  whose  du- 
.ty  it  shall  he  to  lay  out  or  change  the  lo- 
cation of  public  highways  In  those  cases 
where  said  county  commissioners  shall  be 
satisfied  that  tbe  road  applied  for  is  im- 
portant for  the  convenience  of  travel  and 
benefit  of  commerce."  This  act,  after 
prescribing  the  mode  of  proceeding,  etc., 
concludes  with  a  section  expressly  repeal- 
ing all  acts  and  parts  of  acts  inconsistent 
therewith.  This,  so  far  as  we  are  In- 
formed, is  now  the  oDl.r  law  prescribing 
tbe  mode  of  laying  out  anew  highway,  or 
cbanging  the  location  of  one  previously 
laid  out.  Hence  where  any  one  under- 
takes to  change  tbe  location  of  an  exlstiug 
highway  without  conforming  to  the 
mode  prescribed  by  law,  such  change  is 
not  only  illegal  and  without  authority, 
but  by  the  provision  of  section  1070  of  the 
General  Statutes  he  subjects  himself  to  a 
salt  at  the  instance  of  the  county  commis- 
sioners. It  is  clear,  therefore,  that  when 
Moore,  the  overseer  of  the  road-hands,  at 
tiie  instance  of  some  of  tbe  neighbors,  un- 
dertook to  change  the  location  of  the  pre- 
viously existing  highway,  his  act  was  not 
only  without  lawful  authority,  but  sub- 
Jeeted  bim  to  a  penalty.  There  is  not  on- 
ly no  evidence  tending  to  show  that  the 
county  commissioners  either  knew  of  or 
mach  less  approved  the  change  in  the  loca- 
tion of  the  existing  highway,  but  the  con- 
trary may  be  inferred  from  the  fact  that 
when  the  location  was  changed,  in  1888, 
by  their  authority,  a  different  route  was 
selected  from  that  which  had  been  adopted 
by  Mr.  Moore.  But,  even  If  It  could  be 
assumed  that  the  county  commissioners 
hnew  and  approved  the  change  made  by 


Moore,  that  would  not  make  It  lawful, 
unless  It  also  appeared  that  the  mode  pre- 
scribed by  the  act  of  188S  had  been  pur- 
sued. The  position  taken  by  the  appel- 
lant's counsel,  that  the  defendant  Is  es- 
topped by  the  act  of  Moore,  certainly  can- 
not be  sustained ;  for,  even  if  Moore  could 
be  regarded  as  tbe  agent  of  the  defendant 
corporation,  it  is  quite  clear  from  the  case 
of  Chick  V.  Newberry  C!o.,  supra,  that  no 
estoppel  would  arise.  We  agree,  there- 
fore, with  the  circuit  judge  that,  the.  injury 
sustained  by  plaintiff  having  occurred 
from  an  alleged  defect  In  a  road  which 
was  not  a  highway,  he  has  no  cause  of 
action  against  tbe  defendant.  The  Judg- 
ment of  this  court  is  that  the  Judgment  of 
the  circuit  court  be  affirmed. 

McGowAN,  J.,  concurs. 


'  (M  8.  C.  120) 

Statb  t  Lbvbllb. 

(Suprame  Comt  of  South  Carolina.    Jmie  17, 
1891.) 

Homoiss— Mauob— Pbovooatior—  Bdicidb— la- 

BTBUOnOMB. 

1.  On  SQ  indictment  for  murder  it  is  not  error 
to  charge  that  the  law  infers  malice  from  the 
nnlawfal  use  of  a  deadly  weapon  resulting  in 
death. 

2.  No  words,  however  opprobrious,  fnmish 
suiBcient  provocation  to  reduce  a  killing  with  a 
deadly  weapon  from  murder  to  manslaughter. 

8.  Nor  is  it  error  to  charge  that  suicide  is  an 
unlawful  act,  and  that  when  one,  in  attempting 
to  commit  suicide,  takes  the  life  of  another,  that 
is  murder. 

Appeal  from  common  pleas  circuit  court 
of  Charleston  county;  Aldrich,  Judge. 

Clement  -S.  Bisaelt,  for  appellant.  W.  St. 
Jnlien  Jervey,  for  the  State. 

McIvER,  J.  The  defendant  was  indicted 
for  and  convicted  of  the  murder  of  his 
wife,  and,  judgment  having  been  entered 
on  the  verdict,  he  appeals  upon  the  follow- 
ing grounds:  "(1)  Because  his  honor 
erred  in  charging  the  jury  that  'malice 
will  also  be  inferred  from  the  use  of  a 
deadly  weapon;'  and  that  Intent  and 
malice  are  one  and  the  same  thing,  when 
there  Isno  presumption  or  inferenceof  law, 
unless  it  is  a  natural  and  reasonable  pre- 
sumption from  the  facts  proved.  (2)  Be- 
cause the  charge  of  bis  honor  'that  no 
words,  however  cruel,  and  the  man,  no 
matter  how  great  the  heat  and  passion 
may  be,  who  slays  his  fellow-man  upon 
no  other  provocation  than  mere  words.  Is 
guilty  of  murder,'  Is  not  In  accordance 
with  the  modern  doctrine  of  our  law, 
was  not  applicable  to  tbe  case,  and  was 
very  misleading  to  the  jury.  (3)  Because 
his  honor  erred  in  charging;  the  jury  that 
every  death  that  results  from  the  unlaw- 
ful act  of  another  is  murder.  (4)  Because 
the  charge  of  his  honor  was  otherwise 
contrary  to  law."  The  charge  of  Judge 
Aldkicb.  before  whom  the  prisoner  was 
tried.  Is  set  out  In  the  "case,"  and  should 
be  incorporated  in  tbe  report  of  this  case. 
We  will  therefore  proceed  to  consider  the 
several  grounds  of  appeal  in  their  order 
as  stated,  only  referring  to  such  portions 
of  the  charge  as  will  be  necessary  for  a 
proper  understanding  of  tbe  questions 
raised  and  considered. 
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The  first  ground  presents  two  ques- 
tions: (1)  Whether  there  was  any  error 
in  saying  to  the  jury  that  "  malice  will  be 
inferred  from  the  use  of  a  deadly  weapon. " 
(2)  Whether  Intent  and  malice  are  one 
and  the  same  thing,  provided  It  shall  firnt 
appear  that  the  judge  so  instructed  the 
jury.  As  to  the  first  question,  it  will  be 
observed  that  the  words  tiien  quoted  were 
not  used  by  the  circuit  judge,  but  are  talt- 
en  from  the  language  of  the  solicitor's 
ninth  request,  to  which  the  judge  respond- 
ed in  these  words :  "That  is  a  presump- 
tion or  rule,  no  t  so  much  of  la  w  as  of  com- 
mon sense.  Ordinarily,  if  a  man,  in  bis 
senses,  uses  a  deadly  weapon  in  a  way 
calculated  to  do  great  barm  to  another 
person,  the  law  and  common  sensa  says 
that  he  intended  the  result  which  his  act 
brought  about."  The  rule  is  well  settled 
that  every  sune  man  is  presumed  to  intend 
the  ordinary  and  probableconse'iuences  of 
any  act  which  he  purposely  does,  and  this 
rule  is  applied  even  in  capital  cases.  3 
Greenl.  Ev.  §§  13, 14.  This  is  plainly  what 
the  judge  meant  by  the  language  he  used, 
and  therefore  there  was  no  error  in  this 
respect.  But,  even  it  it  be  assumed  that 
the  Judge  most  be  regarded  as  adopting 
the  language  nsed  In  the  solicitor's  ninth 
request,  quoted  above,  we  still  think  there 
was  no  error.  In  2  Bish.  Crim.  Law,  §  680, 
it  is  said:  "As  general  doctrine,  subject, 
we  shall  see,  to  some  qualification,  the 
malice  of  murder  is  conclusively  inferred 
from  the  unlawful  use  of  a  deadly  weapon, 
resulting  in  death."  And  to  the  same 
effect,  see  3  Greeol.  Ev.  §§  145,  147.  This 
doctrine  has  also  been  recognized  in  this 
state.  See  State  v.  Toohey.  2  Klce,  Dig. 
105;  State  v.  Ferguson,  2  Hill,  (S.  C.)  619; 
State  V.  Smith,  2  Strob.  77.  It  Is  true  that 
the  inference  of  malice  drawn  from  tlie  use 
of  a  deadly  weapon  may  be  rebutted  by 
testimony,  but.  in  the  absence  of  any  such 
testimony,  malice  may  be  and  Is  Inferred 
from  the  use  of  a  deadly  weapon  causing 
death.  The  second  inquiry  arising  under 
the  first  ground  of  appeal  is  as  to  the 
Identity  of  intent  with  malice.  But  we  do 
not  find  anything  in  the  charge  of  the 
judge  which  warrants  the  idea  that  any 
such  instruction  was  given  to  the  Jury. 
The  Jury  were  instructed  that,  if  the  act 
which  produced  death  be  attended  with 
such  circumstancep  as  indicate  a  wicked, 
depraved,  and  malignant  spirit,  the  law 
will  imply  malice,  without  reference  to 
what  was  passing  In  the  prisoner's  mind 
at  the  time,  and  this  was  good  law,  as  it 
was  taken,  word  for  word,  from  the  opin- 
ion of  the  court  in  State  v.  Smith,  supra. 

The  second  ground  of  appeal  likewise 
presents  three  inquiries:  (1)  Whether 
provocation  by  words  only  will  be  suffi- 
cient to  reduce  a  killing  from  murder  to 
manslaughter;  (2)  whether  the  language 
complained  of  in  this  ground  was  applica- 
ble to  the  case;  (3)  whether  it  was  mis- 
leading to  the  Jury.  We  will  first  consider 
the  last  two  questions,  which  are  really 
one,  for  we  suppose  that  the  language  ob- 

Iected  to  as  misleading  is  thought  toltc  so 
>ecausenot  applicable  to  the  case  as  made 
by  the  testimony.  But  as  none  of  the  tes- 
,  timony  Is  incorporated  in  the  case,  and 
Ihe  record  does  not  furnish  us  with  even  a 


general  outline  of  the  circumstances  at- 
tending this  deplorable  tragedy,  it  is  im- 
possible for  ns  to  say  that  these  remarks 
were  either  inapplicable  to  the  case  made, 
or  calculated  to  mislead  the  jury.  On  tb« 
contrary,  we  are  bound  to  assume  that 
they  were  applicable,  as  we  cannot  sup- 
pose that  the  circuit  judge,  in  instructini; 
the  jury  as  to  their  duties  in  so  grave  a 
case,  would  allow  himself  to  indulge  in 
general  observations  that  bad  no  applica- 
tion to  the  case,  and  might,  therefore, 
tend  to  distract  the  mindsof  the  jury  from 
the  real  issues  they  were  to  pass  upon. 
Turning,  then,  to  the  first  inquiry,  it  will 
be  observed  that  the  Judge,  after  explain- 
ing to  the  jury  the  difference  between  mur- 
der and  manslaughter,  used  the  language 
objected  to,  probably  for  the  purpose  of 
disabusmg  their  minds  of  what  seems  to 
be  a  popular  impression,  that,  where  the 
killing  is  done  in  sudden  heat  and  passion, 
the  crime  will  be  manslaughter,  and  not 
murder,  without  reference  to  the  provoca- 
tion received.  It  was  then  very  natural 
for  him  to  go  on  and  explain  the  nature  of 
such  provocation  as  would  or  would  not 
be  sutUcient  to  reduce  the  killing  from 
murder  to  manslaughter.  It  was  in  this 
connection  that  the  jury  were  instructed, 
correctly  as  we  think,  that  provocation 
by  words  onl.v,  no  matter  how  opprobri- 
ous, would  not  be  sufilcieut.  That  this 
has  been  the  law  of  this  state  from  tlre« 
Immemorial  cannot  be  questioned,  and 
we  are  not  aware  that  any  such  modem 
doctrine  as  that  contended  for  has  ever 
been  recognized  in  this  state.  On  the  con- 
trary, one  of  the  recent  decisions  of  this 
court  (State  v.  Jacobs,  28  S.  C.  29,  4  S.  E. ' 
Rep.  799)  expressly  holds  the  contrary. 
Thisbroad  statement  of  thedoctrine  mast 
be  understood  as  applying  to  a  case 
where  the  death  was  caused  by  the  use  of 
a  deadly  weapon,  as  it  may  be  different 
where  the  death  results  from  the  use  of 
some  agency  not  likely  to  produce  death, 
as,  for  example,  from  a  blow  with  the 
fist.  But  although,  as  we  have  said, 
there  is  nothing  in  the  record  furnished  us 
to  show  tbe  circumstances  attending  the 
homicide,  yet  the  fact  that  the  death,  in 
this  instance,  was  caused  by  the  use  of  a 
deadly  weapon  sufilclently  appears,  as 
well  from  the  judge's  charge  as  from  the 
agreement  to  amend  the  brief  made  at 
the  hearing,  by  stating  that  the  prisoner 
fired  two  shots.  We  do  not  think,  there- 
fore, that  the  second  ground  of  appeal  can 
be  sustained.- 

The  third  ground  of  appeal  rests  upon  a 
misconception  of  the  judge's  charge.  In- 
deed, It  seems  to  be  conceded,  in  the  argu- 
ment of  appellant's  counsel,  that  the  Judge 
did  not  state  in  terms  to  the  jury  the 
proposition  there  escepte<'.  to,  but  that 
such  is  the  inference  to  be  drawn  from  the 
language  used  by  him.  We  do  not  think 
that  any  such  inference  could  properly  be 
drawn  from  the  language  used.  On  the 
contrary,  as  it  seems  to  ua,  the  plain 
meaning  of  the  proposition  stated  to  the 
jury  was  that  the  law  will  imply  that  a 
person  who  does  an  unlawful  act  intended 
the  natural  and  probable  consequences 
of  his  unlawful  act,  and  is  therefore  re- 
sponsible therefor;  and,  when  read  in  con- 
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nection  witb  the  IlIaBtratioii  given  ot  A., 
Intending  to  shoot  B.,  fires  upon  him,  in- 
tending to  murder  him,  but  mlseeB  B.  and 
kiils  C,  then  A.  would  be  guilty  of  mur- 
der, although  be  may  not  have  had  the 
fiUgbtest  intention  of  Isilling  C.  or  even  in- 
juring him  in  any  way,  the  jury  could  not 
possibly  have  had  a  doubt  as  to  the  mean- 
ing uf  the  proposition,  which  was  clearly 
correct,  as  was  held  in  State  v.  Smith,  su- 
pra.   The  other  illustration  given  by  the 
]udge  of  one  Icilling  another  in  an  attempt 
to  commit  suicide,  and  commented  on  by 
counsel  for  appellant  in  bis  argument  here, 
as  presenting  an  incorrect  view  of  the  law, 
will  be  considered,  though    the  case  as 
prepared  for  argument  here  contains  noth- 
ing from   which  it  can  be  inferred  that 
there    was    any  evidence    out    of  which 
such  a  qu^tion  could  be  ruiued.     It  is  true 
that  counsel  in    his  argument  does  say 
that,  according  to  the  evidence,  the  de- 
fendant attempted  to  kill  himself,  and  in 
doing  so  unfortunately    killed    his    wife, 
who  was  attempting  to  prevent  the  sui- 
cidal act.    But  as  we  have  often  held  that 
we  cannot  decide  a  case  upon  any  testi- 
mony, stated  only  in  argument,  and  not 
appearing  in  the  case  prepared  for  a  hear- 
ing in  this  court,  this  matter  is  not  prop- 
erly before  ns.     Inasmuch,  however,  as 
thiis  is  a  case  involving  such  grave  conse- 
quences, we  are  not  unwilling  to  depart 
from  the  well-settled  rule,  and  consider 
the  propriety  of  what  was  said  to  the  jury 
upon  the  subject  of  suicide,  although  there 
is  no  exception  to  that  part  of  the  charge. 
The  judge  used  thislanguage  in  his  charge: 
"In  the  eye  of  the  law,  self-destruction — 
snlcide — Is  an  offense;   it  is  an  unlawful 
act;  and,  if  a  man  with  a  deadly  weapon 
tmdertakes  to  take  his  own  life,  be  is  do- 
ing an  nnlawful  act ;  and  if  in  the  uommis- 
sion,  or  attempted  commission,  of   that 
act.  he  takes  the  life  of  an  innocent  party 
standing  by,  then,  in  the  eye  of  the  law, 
tliat   is   murder."      To   this   instruction 
there  is  no  well-founded  exception.    In  1 
Bnss.  Crimes.  (3d  Amer.  Ed.) 424, it  is  said : 
"Whenever  an  unlawful  act,  an  act  mnlum 
in  ae,  is  dune  in  prosecution  of  a  felonious 
intention,  and  death  ensues,    it    will   be 
murder. "    Now,  as  suicide  is  an  unlawful 
act,  mahim  in  se,  anrj  is  a  felony,  (1  Blab. 
Crim.  Law,   §§  511-615,)  there  can  be  no 
doabt  that  the  proposition  laid  down  by 
the  jndge  1b  correct.   We  have  carefully  ex 
amlned    the   case   of  Com.    v.  Mink,  123 
Mass.  422,  cited  by  counsel  for  appellant, 
00  this  point  and  we  do  not  think  it  is  ap- 
plicable, for  the  reason  that  in  the  state  ot 
Uassachnsetts   they  have  a  statute  pro- 
viding  that   "any  crime   punishable  by 
death  or  imprisonment  In  the  state-prison 
is  a  felony,  and  no  other  crime  shall  be  so 
considered."     Suicide  theteforo  is  not  a 
felony  In  that  state,  as,  from  the  very  nat- 
ure of  the  case,  it  cannot  be  punishable  by 
death  or  imprisonment  in  the  state-pris- 
on;" and  yet,  In  that  very  case.  Gray,  C. 
J.,  in  delivering  the  opinion  of  the  court, 
intimates  pretty  plainly  that  one  who,  in 
an  unsuccessful  attempt  to  commit  sui- 
cide, anintentionally  kills  another,  who  is 
endeavoring   to  prevent   It,  is  guilty  of 
marder.    But  in  this  state  we  have  no 
■neb  staTote,  and,  on  the  contrary,  sec- 
T.13s.K.no.l2— -21 


tion  2678  ot  the  General  Statutes  preecrlb- 
ing  the  form  of  the  verdict  of  a  coroner's 
inquest,  in  a  case  of  suicide,  by  the  use  ot 
the  term  "feloniously"  expressly  recognizes 
it  as  retaining  its  common-law  character 
as  a  felony. 

The  fourth  ground  of  appeal  Is  too  gen- 
eral to  require  attention.  Nevertheless, 
tn  fHYorem  vitae,  we  will  not  decline  to 
consider  such  questions  as  we  can  gather 
from  the  argument  were  intended  to  be 
raised  by  that  ground.  The  first  is  as  to 
the  doctrine  of  "moral  insanity,"  as  it  is 
sometimes  called,  or  uncontrollable  im- 
pulse. While  it  is  not  to  be  denied  that 
there  are  cases  in  some  ot  the  states  which 
recognize  this  doctrine  as  a  defense  against 
a  charge  ot  crime,  yet  it  never  has  and  we 
trust  never  will  obtain  a  foothold  in  this 
state;  for  we  agree  with  Judge  Sbgb- 
wooD,  when  he  said  in  the  recent  case  ot 
State  V.  Pagels,  92  Mo.  300,  4  S.  W.  Rep. 
931:  "It  will  be  a  sad  day  for  this  state 
when  uncontrollable  impulse  shall  dictate 
a  rule  ot  action  to  our  courts. "  It  Is  a 
matter  that  is  not  susceptible  ot  proof, 
and  to  allow  a  person  to  escape  the  conse- 
quences of  his  criminal  act  by  asserting 
that  he  acted  under  an  lmp;]lse  which  he 
could  not  restrain,  although  he  knew  bis 
act  to  t)e  unlawful,  would  be  dangerous,  if 
not  destructive,  to  the  peace  of  society. 
See  State  v.  Bundy,  24  S.  C.  444,  445 ;  State 
V.  Alexander,  30  S.  C.  74,  8  S.  E.  Rep.  440. 
See,  also,  Leacbe  v.  State,  22  Tex.  App. 
279,  3  S.  W.  Rep.  539,  where  *;he  question  is 
ably  and  elaborately  discussed,  and  the 
ruling  was  in  conformity  to  the  view  we 
have  adopted.  In  Parsons  v.  State,  81 
Ala.  577,  2  South.  Rep.  S54,  the  whole  sub- 
ject of  insanity  as  a  defense  is  most  ably 
and  elaborately  discussed,  and  both  sides 
of  the  question  more  immediately  present- 
ed here  will  be  found  fully  presented  in  the 
opinion  ot  the  court  delivered  by  Some r- 
vn.LE,  J.,  and  the  dissenting  opinion  by 
Sto.«je,  C.  J. 

Under  this  ground,  the  appellant's  coun- 
sel further  objects  to  the  definition  ot 
"malice"  as  given  by  the  circnit  judge,  be- 
cause It  omits  the  word  "intentionally," 
and  claims  that  a  correct  definition  should 
read:  "'Malice'  means  the  doing  of  an 
unlawful  act  intentionally,  without  justi- 
fication or  excuse. "  Perhaps  this  criticism 
might  be  well  founded  it  we  confined  our 
attention  solely  to  the  particular  sentence 
upon  wbich  it  is  based;  but  when  the 
whole  charge  is  considered  together,  as 
the  rule  requires  It  to  be,  there  is  plainly 
no  foundation  for  the  exception.  From 
what  we  can  discover  as  to  the  nature  ot 
the  case  in  which  this  charge  was  made, 
as  well  from  the  record  as  the  argument 
here,  it  does  not  seem  to  us  that  the  omis- 
sion ot  this  qualifying  word  in  defining 
the  term  "malice"  could  possibly  have 
prejudiced  the  prisoner.  As  we  have  seen, 
the  law  presumes  that  a  person  intends 
the  natural  and  probable  consequences  ot 
his  own  act,  and  it  is  for  the  party 
charged  to  show  the  absence  ot  intention. 
Hence,  when  it  is  shown  that  one  has 
taken  the  life  of  another,  without  justifi- 
cation or  excuse,  the  law  will  imply  mal- 
ice, without  reference  to  what  was  actual- 
ly passing  in  the  prisoner's  mind  at  the 
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time  he  committed  the  homicide.  The 
jndKmentofthiBconrtls  tbatthe  judgment 
of  the  circuit  court  he  affirmed,  and  that 
the  case  be  remanded  to  that  court  for  the 
purpose  of  having  a  new  day  assigned  for 
the  exevntlou  of  the  sentence  heretofore 
Imposed. 

McOowAN,  J .,  concurs. 


(M  S.  C.  C75) 

CUNNINHHAM  et  al.  V.  CATTTHEir. 

(Svutreme  Court  of  South  Carolina.    June  17, 
1891.) 

AFPBAL — ^FnjMO  EZOEPTIOHS— DlBMISSAJ.  —  Rkin- 

8TATBMENT, 

Though  Act  8.  C.  Dec.  84,  1889,  i  8,  (30  St. 
856,)  requires  appellant  to  serve  nis  case  with  ex- 
ceptions on  the  opposite  party  or  his  attorney 
within  80  days  after  service  of  the  notice  of  ap- 
peal, the  brial  Judge  may  extend  his  time:  and 
when  he  has  done  so,  and  the  clerk,  without 
knowledge  of  the  extension,  has  dismissed  the 
appeal,  under  supreme  court  rule  No.  1,  the  ap- 
peal will  be  reinstated. 

Appeal  from  common  pleas  circuit  court 
<»t  Lancaster  county;  Witherspoon, 
Judge. 

This  la  a  motion  in  behalf  of  defendant 
(appellant)  to  reinstate  his  appeal,  dis- 
missed by  the  clerk  under  rule  1  of  this 
court.  The  petition  of  the  defendant  (ap- 
pelian  t)  represen  ts  as  folio  ws :  "  ( 1 }  That 
in  the  above-stated  case  the  defendant,  on 
the  28th  day  of  January,  1891,  gave  In 
good  faith  regular  notice  of  appeal  from 
the  circuit  decree  in  said  action,  and  the 
aald  notice,  with  certain  exceptions,  was 
on  the  same  day  regularly  served  on  plain- 
tiffs' attorneys,  the  right  to  serve  other 
exceptions  being  therein  reserved.  The 
circuit  decree  was  made  after  term-time, 
and  was  filed  on  the  19th  day  of  January, 
1891 ;  and  the  settled  determination  of  de- 
fendant and  bis  attorneys  was  then,  and 
is  still,  to  prosecute  the  apt>eal,  with  all 
convenient  speed  and  dispatch.  (2)  That 
on  account  of  the  magnitude  of  the  work 
in  the  preparation  of  the  case,  and  the 
lack  of  time,  with  other  pressing  business, 
to  do  the  same  properly,  defendant,  by 
his  attorneys,  gave  written  notice  to  plain- 
tiffs' attorneys,  on  the  llth  day  of  Febru- 
ary, 1H91,  that  he  would  apply  to  the 
Judge (WiTHKHSPOoN)  whoheard  the  causB 
and  filed  the  decree  for  an  extension  of 
time  in  which  to  serve  his  case  with  excep- 
tions, whereupon  Judge  Witherspoon, 
at  chambers,  on  the  23d  day  of  February, 
1891,  at  the  time  and  place  designated  in 
the  notice,  made  an  order  extending  the 
time  within  which  to  serve  the  case  with 
exceptions  until  the  1st  day  of  June  next, 
<1891,)  which  order  thus  extending  the 
time  was  filed  in  the  clerk's  office  at  Lan- 
caster C.  H.,  on  the  26th  day  of  February, 
1891,  and  the  said  plaintiffs  and  their  at- 
torneys had  notice  thereof  on  the  same 
day.  (3)  That  Ernest  Moore,  one  of  the 
piaintiffs'  attorneys,  who  had  express  no- 
tice of  the  order  aforesaid,  on  the  llth  day 
of  March,  1S91.  on  his  own  affidavit,  moved 
before  A.  M.  Boozer.  Esq..  clerk  of  the  su- 
preme court  In  Columbia,  for  a  dismissal 
of  said  appeal,  to  which  said  affidavit 
petitioner  craves  reference;  and  thereupon 
the  said  clerk  did  sign  an  order  dismissing 


the  appeal  of  defendant,  on  the  alleged 
ground,  as  defendant  is  Informed,  that 
defendant  had  failed  to  make  to  the  said 
clerk  the  return  provMed  for  in  the  first 
and  second  rules  of  the  supreme  court. 
(4)  That  at  the  time  the  said  clerk,  A.  M. 
Boozer,  signed  the  said  order  dismissing 
the  said  appeal,  the  record  constituting 
the  said  return  had  not  been  completed, 
and  it  cannot  be  completed,  as  detendant 
respectfully  submits,  until  defendant  has 
served  his  case,  with  exceptlDns,  under 
the  order  aforesaid,  extending  the  time 
until  the  1st  day  of  June  next.  (6)  That, 
if  there  be  no  error  In  the  order  of  the  said 
clerk  dismissing  said  appeal,  (which  the 
undersigned  do  not  admit,)  then  defend- 
ant's attorneys  have  made  a  mistake  in- 
advertently, in  constming  the  act  of  1889, 
in  relation  to  ap];>eals.  In  connection  with 
the  rules  of  court,  and  be  respectfully 
prays  the  court  to  restore  and  reinstate 
his  appeal  on  the  following  grounds: 
First.  Because  the  said  clerk  acted  in  ig- 
norance of  the  fact  that  the  record  con- 
stituting the  return  bad  not  been  com- 
pleted, and  his  order  is  erroneous.  Sec- 
ond. Because,  since  the  passage  of  the  act 
of  1889,  (page  850,)  on  the  subject  of  ap- 
peals, no  return  under  rules  1  and  2  of  the 
supreme  court  can  b«  filed  with  the  clerk 
of  this  court  until  the  case  and  exceptions 
are  served  upon  the  opposing  attorneys. 
Third.  Because  the  time  for  filing  said  re- 
turn In  this  appeal  had  not  expired,  and 
the  clerk  erred  in  determining  otherwise. 
Fovrtti.  Because,  if  the  clerk  was  right  In 
dismissing  the  appeal,  (which  Is  not  con- 
ceded,) then  defendant's  attorneys  made 
a  mistake  in  their  construction  of  the  act 
of  1H89,  iu  connection  with  the  rules  of  the 
supreme  court  and  its  decisions,  and  on 
that  account  the  defendant  should  have 
had  his  appeal  restored  and  reinstated, 
according  to  the  practice  of  this  court. 
Fifth.  Because  the  appeal,  in  the  ]udgm»nt 
of  defendant's  counsel,  has  great  merit  in 
it,  and.  If  the  order  diamieslug  the  same  is 
allowed  to  stand,  the  estate  of  A.  J.  Kil>- 
ler,  deceased,  will  suffer  great  and  Ijn- 
piorable  detriment.  And  your  petitioner 
further  prays  that  the  order  of  lltli  day 
of  March,  1891,  be  repealed,  and  that  plain- 
tiffs pay  the  costs  of  this  proceeding  so  un- 
justly and  unrighteously  imposed  od  tbe 
defendant." 

The  following  is  plaintiffs'  (respond- 
ents') answer  thereto :  "That  at  tbe  time 
of  the  motion  to  dismiss  the  appeal  of 
the  defendant  herein  this  deponent  did  not 
Inform  the  clerk  of  the  supreme  court  of 
the  granting  of  an  order  prior  to  that 
date  extending  the  time  for  service  of  de- 
fendant's'proposed  case,' for  the  reason 
that  he  did  not  then,  nor  does  he  now, 
regard  that  fact  as  at  all  material.  That. 
at  the  time  of  the  motion  to  dismiss  tbe 
appeal  of  the  defendant  herein,  this  depo- 
nent thought,  and  he  still  thinks,  that  tbe 
attorneys  for  the  defendant  were  not  mak- 
ing any  serious  effort  to  advance  the  bear- 
ing of  the  appeal  of  the  defendant  herein; 
and  that,  if  the  said  attorneys  had  de- 
sired an  early  hearing  of  the  appeal,  they 
could  easily  have  prepared  their  'case'  tor 
the  supreme  court,  as  well  as  tbe  '  return. ' 
within  the  time  allowed  by  law.    Tbatde- 
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pooent  does  not  doubt  that  the  attar- 
ueya  for  the  defendant  believe  it  to  be 
troe,  as  Btated  by  them  in  the  affidavits 
bereiD,  that  the  said  attorneys  have  been 
endeavoring  to  carry  on  their  appeal 'in 
Kood  faith.'  but  deponent  believes  that 
Raid  attorneys  giievoutily  deceive  tbeni- 
gelves  in  suctt  belief  that  they  are  prose- 
eatiiiK  their  appeal  in  good  faith  and 
without  unnecessary  delay.  Deponent 
denies  the  charge  of  illiberality  In  prac- 
tice, brought  aeainst  himself  and  his  col- 
league herein,  and  avers  that  the  liberali- 
ty of  the  attorneys  for  the  plaintiffs  herein 
has  fur  so  many  years  been  exercised  in 
this  case  that  it  has  ceased  to  be  a  virtue. 
Deponent  further  avers  that  for  more  than 
seven  years  the  attorneys  for  the  plain- 
tiffs have  been  endeavoring  to  force  this 
cause  to  final  judgment;  and  that,  unless 
they  can  obtain  the  aid  of  the  courts  in 
the  enforcement  of  the  rules  made  to  expe- 
dite the  trial  of  causes,  the  plaintiffs'  at- 
torneys greatly  feur  that  yet  another  sev- 
en years  will  have  passed  before  the  final 
Jodgment  herein.  Deponent  further  says 
that  the  plaintiffs  also  duly  gave  notice 
of  appeals  herein,  with  exceptions  fully  as 
numerous  and  important  as  those  of  the 
defendant,  to  the  said  circuit  decree,  and, 
within  the  time  required  by  law,  caused 
to  he  filed  in  the  office  of  the  clerls  of  the 
said  supreme  court  the  '  return '  upon  the 
said  appeal,  and  also,  within  the  time  re- 
quired by  law.  served  upon  the  attorneys 
for  the  defendant  their  '  proposed  case,'  as 
required  by  the  rules  of  court;  that  said 
'return'  and  said  'case'  were  fully  as  vo- 
luminous as  would  have  been  the  return 
and  '  case'  for  the  hearing  of  the  appeal  of 
the  d^endant  herein;  and  that  proper 
effort  on  the  part  of  the  attorneys  for  the 
defendant  would  easily  haveenabled  them 
in  lilce  manner  to  have  served  their  'case' 
and  filed  their '  return,'  within  the  time 
required  by  law." 

GileH  J.  Patterson  and  R.  E.  AlHaon, 
tor  appellant.  Ernest  Moore,  tor  respond- 
ents. 

Prb  Cdbiam.  The  facts  in  this  case  are 
undisputed.  We  assume  the  counsel  on 
both  sides  acted  in  good  faith,  and  the 
question  is  narrowed  down  to  a  question 
of  law.  In  this  case  proper  notice  of  ap- 
peal was  given,  which  was  accompanied 
with  certain  exceptions,  appellant's  at- 
torneys reserving  the  right  to  file  addi- 
tional exceptions.  The  law  is  plain  as  to 
what  the  returns  shall  consist  of,  to-  wit, 
copies  of  the  judgment  roll,  notice  of  ap- 
peal, and  exceptions.  The  i-eturn  is  not 
complete  without  these.  Section  2  of  the 
act  ot  December  24, 1889,  (20  St.  356,)  pro- 
vides us  follows:  "Sec.  2.  That  section 345 
ot  the  Code  of  Civil  Procedure  be,  and  the 
same  is  hereby,  amended  by  striking  out 
subdivision  1,  and  by  amending  subdivis- 
ion 2,  so  as  to  read  as  follows:  '(1)  In 
every  appeal  to  the  sui>reme  court  from 
an  order,  decree,  or  judgment  granted  or 
rendered  at  chambers,  from  which  an  ap- 
peal may  be  tnlscn  to  the  supreme  court, 
the  appellant  or  his  attorney  shall,  with- 
in ten  days  after  written  notice  that  such 
order  has  been  granted,  or  decree  or  judg- 
ment rendered,  give  notice  to  the  opposite 


party  or  bis  attorney  of  his  intention  to 
appeal;  and  in  all  other  appeals. to  the 
supreme  court  the  appellant  or  his  attor- 
ney shall,  within  ten  days  after  the  rising 
of  the  circuit  court,  give  like  notice  of  his 
intention  to  appeal  to  the  opi)oslte  party 
or  his  attorney,  and  within  thirty  days 
after  such  notice  the  appellant  or  his  at- 
torney shall  prepare  a  case  with  excep- 
tions, and  serve  them  on  the  opposite  par- 
ty or  bis  attorney.  The  respondent,  with- 
in ten  days  after  service  of  such  case, may 
propose  any  objection  thereto  or  altera- 
tion ttiereof,  and  the  case  shall  be  settled 
in  such  mode  as  may  be  provided  in  the 
rules  of  the  supreme  court."  Under  this 
act  appellants  are  allowed  30  days  after 
the  notice  ot  appeal  to  serve  exceptions. 
The  appellant  in  this  case,  when  he  served 
his  notice  of  appeal,  filed  certain  excep- 
tions; but  he  reserved  the  right  to  file 
additional  exceptions.  Before  the  30  days 
had  expired,  on  application  to  a  circuit 
judge,  be  was  allowed  further  time  to  file 
his  exceptions.  Under  the  law  the  circuit 
judge  had  a  right  to  extend  this  time. 
The  appellant  therefore  is  not  in  default. 
There  was  no  fault  on  the  part  of  the 
clerk  in  dismissing  the  appeal  as  the  facts 
were  not  all  before  him.  Under  the  facts 
as  they  came  before  him  he  was  right  in 
dismissing  the  appeal.  Under  the  facts, 
however,  as  developed,  the  dismissal  was 
erroneous,  and  the  appellant  is  entitled 
to  have  his  appeal  reinstated.  The  court 
therefore  granted  the  following  order: 
"Un  hearing  the  notice  of  motion  of  de- 
fendant herein,  dated  16th  April,  1891,  and 
the  petition  and  accompanying  papers, 
and  the  answer  of  plaintiff,  with  accom- 
panying papers,  and  argument  in  favor  ot 
the  motion  by  defendant's  attorneys  and 
of  plaintiffs*  attorney  in  opposition,  it  Is 
ordered  that  the  onier  of  the  clerk  of  this 
court  of  11th  March,  1801,  be  set  aside, 
and  the  defendant's  appeal  be  reinstated. 

(34  a.  C.  1B4) 

Elder  et  ah  v.  Greene  et  al. 

(Supreme  Court  of  South  CaroUna.    June  17, 
1891.) 
Bbbach  of  Kbplbvin  Bokd. 
After  a  court  has  adjudged,  without  api>eal 
bein^  taken,  that  it  had  no  jiurisaiction  of  a  re- 
plevin suit,  Its  order  that  the  property  replevied 
be  returned  is  void,  and  non-compliance  there- 
with constitutes  no  breach  of  the  bond  c^ndi- 
tioined  for  a  return  of  the  property  if  a  return  be 
adjudged. 

Appeal  from  common  pleas  circuit  court 
ot  Spartanburg  county;  Wallace,  Judge. 

Bomar  <ft  SlmpsoD,  for  appellants. 
Staayarae  Wllsou,  tor  respondents. 

McIvER,  J.  It  appears  in  this  case  that 
the  defendants  nerein  had  brought  an  ac- 
tion in  the  trial  justice  court  against  the 
plaintiffs  herein  of  claim  ond  delivery,  to 
recover  possession  of  a  certain  horse,  and 
that,  having  given  the  required  undertak- 
ing, the  horse  was  seized  by  the  constable, 
an<l  delivered  to  the  defendants  herein, 
who  were  the  plaintiffs  in  the  action  be- 
fore the  trial  justice.  When  the  original 
case  came  on  for  trial  before  the  trial  jus- 
tice, the  defendants  therein,  who  are  novv 
the   plaintiffs   herein,   moved   to  dismiss 
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that  action  on  the  ground  that  the  trial 
Jostice  had  no  jurisdiction.  That  motion 
was  granted,  and  the  case  was  dismissed, 
and  the  borse  ordered  to  be  returned  to 
the  defendants  In  that  action.  This  order 
not  having  been  complied  with,  the  plain- 
tiffs herein  made  a  demand  on  the  defend- 
ants herein  for  the  horse,  with  which  de- 
mand the  defendants  refused  to  comply. 
Whereupon  this  action  was  commenced, 
io  which  the  plaintiffs,  after  setting  out  the 
tacts  in  detail,  which  have  been  substan- 
tially stated  above  In  a  more  coqdensed 
form,  alleges  "that,  by  the  aforesaid 
wrongful  seizure,  conversion,  and  disposi- 
tion of  said  horse,  and  by  the  said  failure 
of  these  defendants  to  comply  with  said 
judgment  of  tbe  trial  justice,  and  by  their 
refusal  to  accede  to  the  said  demand  of 
these  plain  tiffs,  they  havecansed  plaintiffs 
damage  in  tbe  sum  of  one  hundred  and 
thirty-five  dollars;"  for  which  sum,  be- 
sldea  costs.  Judgment  is  demanded.  The 
defendants  answered,  setting  up  title  In 
themselves  to  said  horse,  and  that  they 
had  acquired  possession  from  the  former 
owner,  and  denying  that  plaintiffs  had 
any  interest  in  or  right  to  the  possession 
of  said  horse.  At  the  trial,  when  defend- 
ants offered  to  introduce  testimony  to 
support  their  defense,  the  same  was,  upon 
objection,  ruled  inadmissible,  and  defend- 
ants duly  excepted.  The  circuit  judge 
charged  tbejury,  amongother  things, that 
the  action  was  on  the  bond  or  undertak- 
ing, and  therefore  the  question  as  to  the 
ownership  of  the  horse, or  the  right  to  tlie 
possession  thereof,  was  not  in  issue  in  this 
case, and  forthat  reason  all  the  testimony 
as  to  that  bad  been  ruled  out,  and  the 
only  issue  was  whether  defendants  had 
compiled  with  the  condition  of  tlie  bond. 
The  Jury  rendered  their  verdict  In  the  fol- 
lowing form  :  "  We  find  for  pluintlQ  a  ver- 
dict of  one  hundred  dollars,  and  costs." 
Whereupon  a  motion  for  a  new  trial  was 
made  upon  the  grounds,  among  others, 
that  defendants  were  not  bound  to  return 
the  borne,  as  required  bj*  the  order  of  the 
trial  justice,  because  the  same  was  void 
for  the  want  of  Jurisdiction,  and  because 
the  judgment  of  the  trial  justice,  not  being 
in  the  alternative,  was  not  in  the  form  re- 
quired by  law,  whkb  motion  was  refused. 
Thereupon  the  defendants  gave  due  notice 
of  appeal  upon  the  several  grounds  set  out 
in  the  record,  which  need  not  be  speciflcal- 
ly  repeated  here.  The  frame  of  the  com- 
plaint, a  copy  of  which  is  set  out  in  the 
"case,"  might  possibly  leave  it  duubtful 
whether  the  action  was  based  upon  ti-ea- 
pass  committed  by  the  alleged  wrongful 
and  unlawful  seizure  of  tbe  horse  under  the 
proceedings  before  the  trial  Justice,  or  up- 
on the  bond  or  undertaking  given  by  the 
defendants  under  that  proceeding.  If  it 
should  be  regarded  as  an  action  for  the 
trespass  alleged  to  have  been  committed, 
then  it  is  quite  clearthatthere  waserrorin 
excluding  the  testimony  whirh  was  offered 
for  the  purpose  of  showing  that  the  plain- 
tiffs had  no  title  or  right  to  the  possession 
of  the  horse.  But  the  action  seems  to 
have  been  treated  below  as  an  action  on 
the  bond  or  undertaking.  The  circuit 
Judge  so  charged  tbe  jury,  and  counsel  for 
respondents  in  his  argument  here  has  in- 


sisted that  such  was  the  true  character  of 
the  action;  and,  if  so,  then  it  is  equally 
clear  that  there  was  no  error  in  excluding 
the  testimony  as  to  title  or  right  to  pos- 
session, for  the  reason  that  in  such  case 
the  only  issue  would  be  whether  there  had 
been  a  breach  of  tbe  condition  of  the  bond 
or  undertaking,  and  the  testimony  as  tn 
title  would  be  wholly  irrelevant.  Such 
testimony,  however,  would  not  be  locom- 
petent,as  seems  to  have  been  supposed  by 
the  court  below,  because  the  issue  as  to 
title  had  been  disposed  of  In  tbe  trial  jus- 
tice court,  and  therefore  could  not  be  re- 
newed here;  for  if,  as  was  ruled,  tbe  trial 
justice  had  no  jurisdiction,  then  no  issue, 
except  that  of  Jurisdiction,  was  or  could 
be  heard  or  determined  by  bim. 

Looking  at  the  case,  then,  as  an  action 
on  the  bond  or  undertaking,  the  question 
presented  Is  whether  the  circuit  judge 
erred  "in  refusing  to  hold  that  tbe  judg- 
ment of  the  trial  justice  court  ordering  the 
return  of  the  horse  was  irregular  and  void, 
because  not  In  legal  form,  and  because 
[that]  court  was  without  jurisdiction. " 
Under  the  view  which  we  take  of  the  mat- 
ter of  the  jurisdiction,  the  alleged  irregu- 
larity In  the  form  of  the  judgment  cannot 
properly  arise,  and  therefore  need  not  be 
considered.  The  undertaking  or  bond,  as 
it  is  called,  is  set  out  In  the  case,  and, 
after  the  proper  recitals,  is  conditioned 
"for  the  return  to  the  defendants  [the 
plaintiffs  herein]  of  the  said  property,  ur 
so  much  thereof  as  shall  be  taken  by  vir- 
tue of  the  said  affidavit  and  requisition 
thereupon  indorsed.  If  a  return  thereof 
shall  be  adjudged."  Of  course,  a  court  is 
bound  to  construe  this  as  meaning,  if  the 
return  of  the  property  in  question  be  ad- 
Judged  by  any  competent  authority;  and 
hence,  until  that  appeared,  there  was  no 
breach  of  the  condition  of  the  bond.  The 
real  question  in  the  case  being  whether 
there  had  been  a  breach  of  the  condition 
of  the  bond,  which  was  more  a  question 
of  law  than  of  fact,  dependent,  as  it  was. 
upon  a  construction  of  the  terms  of  the 
bond,  and  the  legal  effect  of  the  Judgment 
which  the  trial  Justice  undertook  to  ren- 
der, it  seems  to  us  that  the  circuit  Judge 
erred  in  refusing  to  hold  that  the  Judg- 
ment of  the  trial  Justice  ordering  a  return 
of  the  property  was  absolutely  void  for 
want  of  Jurisdiction,  and  hence,  legally 
speaking,  the  return  of  the  property  never 
had  been  adjudged,  and  consequently  there 
whs  no  breach  of  tbe  condition  of  the 
bond.  After  It  had  been  adjudged,  with- 
out appeal,  in  a  case  between  these  same 
parties,  that  the  trial  justice  had  no  Juris- 
diction of  the  case  in  which  the  bond  was 
taken,  he,  of  course,  could  render  no  valid 
Judgment  for  the  return  of  the  property, 
or  for  anything  else,  except  to  dismiss  the 
case  tor  want  of  juiisdiction.  His  effort 
to  do  so  was  a  mere  nullity,  and  amount- 
ed to  no  more  than  if  he  had  not  under- 
taken to  render  any  judgment  at  all  or 
pass  any  order,  either  for  the  return  or  re- 
tention of  the  property.  Having  no  Juiis- 
diction of  thecase,  he  had  no  authority  to 
try  or  determine  any  of  the  issues  raised 
therein,  and,  until  such  issues  were  tried 
and  determined,  he  could  not  lawfully  ren- 
der any  judgment  or  pass  any  order  with 
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r«8p«ct  to  such  issnes.  He  did  nothave 
any  authority  to  try  the  iiwae  as  to  which 
of  the  parties  was  entitled  to  the  poBses- 
sioo  of  the  horse,  and  be  did  not  under- 
talie  to  do  bo  ;  and,  surely,  until  that  is- 
Boe  was  tried  and  determined,  he  had  no 
aottaority  to  order  the  return  of  the  horse: 
and  his  so-called  order  or  judgment  to 
that  effect  was  entitled  to  have  no  more 
effect  than  if  passed  or  rendered  by  a  pri- 
Tate  indlTldoal.  Any  other  view  would 
completely  deprive  the  defendants  of  the 
opportunity  of  having  the  title  to,  or  the 
r^bt  to  the  posseBsion  of,  the  horse  in 
qneetioo  tried  at  all.  It  was  not  and 
could  not  have  been  tried  lu  the  trial  ]ub- 
tlee  court,  for  want  of  Jurisdiction  in  that 
coart;  and  it  could  not,  as  we  have  seen, 
be  tried  In  this  action  upon  the  bond. 

It  will  be  observed  that  the  point  of  ob- 
jection raised  by  this  appeal  Is  not,  as  In 
the  case  of  Cavender  v.  Ward,  28  S.  C.  470, 
68.  E.  Rep.  802,  because  the  bond  sued  on, 
being  taken  in  acase  of  which  the  court  In 
which  it  was  instituted  had  no  Jurisdic- 
tion, was  illegal;  but  the  point  made  here 
does  not  rest  upon  any  illegality  In  the 
bond,  but  rests  solely  upon  the  ground 
that  there  has  been  no  breach  of  the  con- 
dition of  the  bond ,  beca  usewhatisclaimed 
to  bave  been  a  Judgment  for  the  return  of 
the  property  is  a  mere  nullity,  for  want  of 
Jurisdiction  in  the,  court  undertaking  to 
render  It ;  and  hence  the  case  must  be  con- 
sidered as  if  there  never  had  been  any  such 
judgment,  and,  if  so,  then,  clearly,  there 
was  no  breach  of  tlie  condition  of  the 
bond.  It  is  plain,  therefore,  that  the  case 
of  Cavender  v.  Ward,  and  the  authorities 
tberein  cited,  have  no  application  to  the 
qoestion  raised  here.  Although  this  ac- 
tion, as  we  have  seen,  cannot  be  main- 
tained as  an  action  on  the  bond  or  un- 
dertaking, yet,  as  it  may  be  possible  that 
the  complaint  can  be  regarded  as  contain- 
ing sufficient  allegations  to  sustain  an  ac- 
tion for  trespass, or, if  not,  that  It  may  be 
possible  to  so  amend  it  as  to  give  it  that 
character,  in  which  the  parties  will  have 
an  opportunity,  which  they  have  not  yet 
had,  of  baviog  the  question  of  title  to,  or 
right  to  the  possession  of,  the  horse  tried 
and  determined,  we  think  that  the  case 
ebuuld  be  remanded  totbecircuitcourt  for 
a  new  trial,  with  leave  to  plaintiffs  to  ap- 
ply to  that  court  for  such  amendments  as 
may  be  deemed  proper  to  effect  the  end  in- 
dicated, if  they  shall  be  eo  advise<l.  The 
jodgment  of  this  court  is  that  the  Judg- 
ment of  the  circuit  court  be  reversed,  and 
that  the  case  be  remanded  for  a  new  trial, 
with  leave  to  the  plaintiffs, if  they  shall  be 
■o  advised,  to  apply  for  such  amendment 
of  tbecomplaint  as  may  be  deemed  proper 
by  the  circuit  court. 

McGowAN,  J.,  concurs. 

<14  8.  C.  679)  

State  v.  James. 

(Supreme  Cowrt  of  South  Carolina.    June  17, 
1891.) 

HOIIICIDI— JDBORS— CONSriKACT. 

t  A  luror  in  a  capital  case,  who  swears  on 
M*  tiolr  dire  that  he  is  opposed  to  capital  puuisb- 
"Knt,  is  properly  rejected. 


S.  The  impressions  of  a  juror  as  to  defend- 
ant's guilt,  based  on  what  he  "had  beard, "  does 
not  disqualify  him,  where  he  states  on  bis  voir 
dire  that  hecan  render  a  fair  and  impartial  judg- 
ment according  to  the  law  and  the  evidence. 

8.  One  of  the  conspirators,  who  has  turned 
state's  evidence,  and  who,  on  his  cross-examina- 
tion, has  denied  that  he  had  ever  told  his  attor- 
ney thst  a  confession  of  the  crime  had  tieeu  pro- 
cured from  him  by  the  threats  of  the  sheriff,  does 
not  thereby  waive  the  privileged  character  of  bis 
communications  to  the  attorney,  and  the  latter 
cannot  be  compelled  to  disclose  them  for  tbe  par- 
pose  of  impeaching  the  witness. 

Affirming  18  8.  B.  Rep.  657. 

On  rehearing. 

To  the  Honorable  Supreme  Court:  The 
appellant  respectfully  asks  for  a  rehearing 
of  the  above-entitled  cause  on  tbe  follow- 
ing grounds:  (1)  That  tbe  court  over- 
looked tbe  fact  that  the  Juror  Best,  not- 
withstanding his  opposition  to  capital 
puuisliment,  found  a  verdict  of  guilty 
against  Lewis  Williams,  charged  with 
murder,  as  a  co-defendant  of  tbe  appellant, 
thereby  conclusively  demonstrating  that 
his  declared  opposition  was  not  of  such  a 
fixed  and  nnnlterable  character  as  would 
have  disqualified  him  from  serving  in  this 
case.  (2)  That  in  overruling  the  appel- 
lant's exceptions  to  tbe  competency  of  the 
Juror  Hurle  the  court  overlooked  the  fact 
that  tbe  juror  had  formed  and  expressed 
an  opinion  as  to  the  guilt  of  the  appel- 
lant on  evidence  which  be  had  heard  in 
court  as  well  as  outside:  but  they  over- 
looked the  further  fact  that  no  decided 
case  sustains  the  competency  of  a  juror 
who  had  formed  and  expressed  an  opin- 
ion of  the  guilt  of  the  defendant  on  evi- 
dence which  he  had  heard  in  court  on  the 
preceding  day  on  the  trial  of  a  co-defend- 
ant, charged  with  the  murder  of  the  same 
person,  under  the  same  indictment  as  the 
defendant.  Further,  that  they  over- 
looked the  distinction  between  this  case 
aud  Coleman's,  where  the  opinion  ex- 
pressed by  the  juror  was  hypothetical; 
whereas,  in  appellant's  case,  It  was  cate- 
gorical, and  positive,  pointing  directly  to 
a  belief  of  the  prisoner's  guilt.  (3)  That 
in  holding  that  Scott  was  an  "ordinary 
witness"  the  court  overlooked  the  fact 
that  he  was  jointly  Indicted  for  the  same 
crime  with  the  appellant;  that  he  not  on- 
ly admitted  his  own  guilt,  but  that  he 
was  captain  of  the  band,  and  made  all 
the  arrangements;  that  he  occupied  the 
position,  both  as  regards  the  state  and 
the  appellant,  of  an  accomplice  who  had 
turned  state's  evidence;  that  his  act  in 
testifying  for  the  state,  was  voluntary, 
and  under  the  expectation  of  saving  his 
own  life  by  swearing  away  the  life  of  an- 
other. 

Peb  Curiam.  The  court,  after  a  careful 
examination  and  consideration  of  this 
petition,  has  reached  the  conclusion  that 
no  material  fact  or  principle  of  law  was 
overlooked  or  misunderstood  in  prepar- 
ing the  o|)lnlon  heretofore  filed,  and  there- 
fore there  is  no  ground  for  the  rehearing 
asked  for.  It  Is  ordered  that  this  petition 
be  dismissed,  and  that  the  stay  of  the  re- 
mittitur heretofore  granted  be  revoked. 
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McObk  t.  Jonrs  et  at. 

(Sumreme  Comt  of  South  CaroliiM.    June  17, 
1891.) 

Pait)Otn.BMT     CSONYBTANOES  —  SETTINa     ASIDB — 

Bona  PrnB  Pubchasbrs— Notici — Limitation. 

1.  The  purchaser  at  execution  sale  of  land  of 
which  there  has  been  a  voluntary  conveyance  by 
the  judgment  debtor  since  the  debt  was  contract- 
ed may  sue  to  set  aside  such  conveyance,  though 
he  had  actual  notice  thereof  when  he  purchased, 
where  the  jadgment  creditor  in  wuose  behalf  the 
land  was  sold  had  no  notice  thereof. 

2.  Though  a  third  person  has  actual  notice  of 
the  fraud  infecting  a  conveyance,  his  right  of  ac- 
tion to  set  it  aside  only  aoorues  upon  his  purchase 
of  the  land,  and  the  statute  does  not  begin  to  run 
against  his  action  until  then. 

Appeal  from  common  pleas  circuit  court 
of  Abbeville  county;  Jambs  F.  Izlab, 
Judge. 

GruydoD  &  Graydon,  for  appellants. 
Beaet  <S  Casoa,  for  respondent. 

McIVER,  J.  On  the  1st  day  of  January, 
1878.  the  defendant  David  S.  Jones,  being 
Indebted  at  the  time  to  one  Ezeklel  Basor, 
conveyed,  by  a  deed  in  which  the  consid- 
eration stated  was  $650,  to  his  father-in- 
law.  Mason  C.  Henderson,  the  tract  of  land 
which  is  the  subject  of  this  action.  Jones 
retafned  the  possession  of  this  land,  pay- 
ing the  taxes  thereon,  up  to  the  time 
when  it  was  sold  by  the  sheriff,  as  will  be 
hereinafter  stated,  and  still  retains  such 
possession.  After  the  death  of  said  Ezeklel 
Kasor  his  executors  recovered  a  judgment 
on  said  debt  against  David  S.  Jones,  in 
March,  1882,  and  under  that  judgment  the 
land  was  sold  by  the  sheriff  on  the  4th  day 
ot  February,  1884,  and  bid  off  by  said  ex- 
ecutors, who  transferred  their  bid  to  the 
plolntiff  in  this  action,  and  he,  having 
paid  the  same,  toolc  title  from  the  sheriff, 
and  an  assignment  of  the  judgment  from 
said  executors,  which  was  not  paid  in  full 
by  the  proceeds  of  the  sale.  In  the  mean 
time,  however.  Mason  C.  Henderson,  a  day 
or  two  before  his  death,  to-wtt,  on  16th  of 
October,  1S82,  conveyed  the  said  land  to 
the  defendant  Nancy  K.  Jones,  the  second 
wife  of  David  S.  Jones,  who  dues  not  ap- 
pear to  have  been  In  any  way  related  to 
said  Mason  C.  Henderson,  and  to  the  chil- 
dren of  David  S.  Jones  by  his  first  wife, 
who  was  the  daughter  of  said  Mason  C. 
Henderson,  all  of  whom  are  parties  de- 
fendant to  this  ajction.  At  the  sheriff's 
sale  the  attorneys  tor  defendants  gave 
public  notice  ot  these  conveyances,  which 
had  been  put  on  record  on  the  20th  day  of 
January,  1884,  a  few  days  before  the  sale, 
uud  forbadethe  sale  upon  thegroundthat 
the  land  did  not  belong  to  the  judgment 
debtor,  David  S.  Jones,  but  belonged  to 
his  wile,  Nancy,  and  the  children  of  his 
first  marriage.  The  plaintiff,  in  his  com- 
plaint, alleges  that  these  conveyances 
were  really  without  any  consideration, 
and  were  made  with  Intent  to  hinder,  de- 
lay, and  defraud  the  creditors  of  said  Da- 
vid S.  Jones  in  the  enforcement  of  their 
claims,  especially  the  Rasor  claim,  above 
mentioned ;  that  the  said  David  8.  Jones 
had  no  other  property  except  the  land  In 
question  out  of  which  his  creditors  could 
obtain  satisfaction  of  their  claims:  and 
that  said  David  S.Jones  is  still  unlawfully 


in  possession  of  said  land,  and  unlawfully 
withholds  the  same  from  plaintiff;  where- 
fore he  demands  judgment  that  the  said 
conveyances  be  declared  fraudulent  and 
void  as  to  the  plaintiff,  and  that  the  sume 
be  set  aside  and  canceled,  and  that  plain- 
tiff may  recover  possession  of  said  land. 

The  defendants  answered,  denying  all 
fraud,  alleging  that  plaintiff  knew  all  the 
facts  and  circumstances  connected  with 
said  conveyances  long  before  the  sale  by 
the  sheriff,  and  be  took  his  title  with  f  nil 
knowledge  thereof,  and  that  they,  togeth- 
er with  Mason  C.  Henderson,  have  bad 
peaceable  and  quiet  possession  of  said 
land  fur  more  than  nine  years  next  preced- 
ing the  commencement  of  this  action.  It 
is  very  singular,  however,  that,  although 
the  statute  of  limitations  is  relied  upon  as 
one  of  the  defenses  to  this  action,  we  have 
been  unable  to  find  anything  whatever  In 
the  "case"  to  show,  or  even'  Indicate, 
wlien  this  action  was  commenced;  and 
surely  this  is  material  to  the  determina- 
tion of  such  a  defense.  It  is  true  that  the 
appellants  do, in  their  argument,  say  that 
the  action  was  commenced  on  the  5th  of 
February,  1887,  but  this,  as  we  have  often 
had  occasion  to  say.  Is  not  safllcient. 
But  inasmuch  as  the  respondent's  couns^. 
in  their  argument,  do  say  that  the  action 
was  commenced  in  1887,  we  suppose  we 
may  regard  this  as  an  admission  that  the 
action  was  commenced  some  time  during 
that  year.  But  we  must  again  take  the 
occasion  to  call  the  attention  of  the  bar 
to  the  importance  of  this  matter,  and  urge 
the  necessity.  Imperatively  required,  ttiat 
every  fact  deemed  material  shall  appear 
in  tbe^case,"  as  otherwise  it  cannot  be 
considered,  unless  admitted  In  the  arma- 
ment here.  This  court  Is  very  averse  to 
being  compelled  to  decide  a  case  without 
considering  some  material  fact  which, 
however  well  known  to  counsel,  cannot 
be  noticed  by  the  court  unless  brought  to 
its  attention  In  the  manner  prescribed  by 
well-settled  rules.  The  testimony  in  the 
case  was  taken  and  reported  by  the  mas- 
ter, and  the  '-ase  was  beard  by  his  honor 
Judge  IzLAR  npun  the  pleadings,  the  teitti- 
mony  so  reported ,  and  the  argument  of 
counsel,  who  rendered  his  decree,  finding 
as  matter  of  fact  that  David  8.  Jones  was 
insolvent  at  the  time  he  made  the  convey- 
ance to  Mnson  C.  Henderson,  and  is  now 
unable  to  pay  his  debts,  having  no  prop- 
erty subject  to  levy  and  sale;  that  said 
conveyance  was  without  conslderattoD, 
and  made  with  Intent  to  defraud  the  cred- 
itors of  said  David  S.  Jones,  especially  the 
Rasors;  that  the  deed  of  Mason  C.  Heu- 
deiiBon  to  the  other  defendants  was  in- 
tended for  the  same  purpose,  and  was 
fraudulent;  and  as  matter  of  law  be 
found  that  plaintiff  could  maintain  this 
action,  and  that  the  deeds  above  men- 
tioned should  be  set  aside  and  canceled, 
and  that  the  clerk  be  required  to  cancel 
the  same,  as  well  as  the  records  thereof. 
From  this  judgment  defendants  appeal,  up- 
on the  several  grounds  set  out  in  the  mc- 
ord,  which  substantially  impute  error  to 
the  circuit  Judge — First,  in  his  findings  of 
fact  above  stated ;  second,  in  his  conclu- 
sion of  law  that  one  who  purchases  land 
with  notice  of  a  prior  voluntary  deed  haa 
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the  riKht  to  bring  an  action  to  set  aBlde 
Bueb  deed;  third, \n  finding  that  the  plain- 
tiff  purchased  at  thn  ealR  of  Rasor,  who 
liad  no  notice,  when  the  evidence  waa-that 
the  deeds  were  recorded  before  the  sale, 
and  express  notice  was  given  at  the  sale, 
and  that  the  same  was  made  by  the 
eberltr,  and  not  by  Rasor;  iftb.  In  dis- 
regarding or  overruling  the  plea  of  the 
statute  of  limitations.  So  far  as  the  er- 
rors assigned  in  the  findings  of  (act  are  con- 
eeroed,  they  may  be  disposed  of  by  the 
Blogle  remark  that  where,  aa  In  this  case, 
there  was  a  conflict  of  testimony,  this 
coort  rardy.  It  ever,  interferes  with  the 
fiodlngs  of  fact  by  the  circnlt  jadge,  even 
whera  tbe  testimony  Is  taken  and  report- 
ed by  a  referee  or  the  master.  Gary  T. 
Bnmett,  16  S.  C.  632. 

We  do  not  Understand  that  tbe  clrcnlt 
judge  beld  in  broad  terms,  as  stated  in 
tbe  assignment  of  error,  that  one  who 
porcbases  land  with  notice  of  a  prior  vol- 
untary conveyance  has  tbe  right  to  bring 
an  action  to  set  aside  such  conveyance. 
On  tbe  contrary,  as  we  understand  the 
decrae,  the  Judge  held  that,  notwith- 
standing the  fact  that  plaintiff  had  no- 
tice, yet,  as  tbe  Rasors  had  no  notice  ex- 
cept that  derived  from  the  recording  of 
tbe  deeds  a  few  days  before  tbe  sale,  and 
that  given  at  the  sale,  the  plaintiff  occu- 
pied their  position,  and,  if  they  had  no 
rach  notice  as  would  be  sufliclentto defeat 
them,  the  plaintlB  would  be  protected  by 
tiieir  want  of  notice;  and  in  this,  we 
tbink,  there  was  no  error.  It  is  well  set- 
tled that  if  one.  with  notice,  purchased 
from  another,  who  had  no  notice,  be  suc- 
ceeds to  all  tbe  rights  of  bis  grantor,  and 
l>  protected.  See  2  Pom.  Eq.  Jur.  §  7.54: 
Jones  r.  Hudson,  28  S.  C  494,  recognized 
in  London  v.  7ounians,  81  S.C.  147,  9  S.  E. 
Bep.  775.  As  It  is  well  expressed  by  John- 
ston, Cb.,  in  bis  circuit  decree  in  Dopson 
v.  Harley,  reported  In  a  note  to  Brown  v. 
Wood,  6  Rich.  Eq.  176:  "When,  in  tracing 
a  title  In  defendants,  yon  come  upon  an 
innocent  pnrcbaRer  having  no  notice, from 
that  moment  the  title  is  8ecun>  in  equity; 
imder  which  principle  a  purchaser  with 
botice  from  one  without  notice  is  protect- 
ed in  this  court. "  The  reason  of  this  rule 
is  *  to  prevent  a  stagnation  of  property, 
aod  because  the  first  parchuHPr,  being  en- 
titled to  hold  and  enjoy,  must  be  equally 
entitled  to  sell. "  Per  Kent.  Cb.,  in  Bum- 
POR  r.  Platner,  1  Johns.  Ch.  220.  For  if  a 
person  with  notice  could  not  safely  buy 
from  an  Innocent  purchaser  without  no- 
tice, It  is  very  obvious  that,  to  borrow 
tbe  idea  of  Kent,  Ch.,  supra,  the  property 
would  be  stagnant  in  the  bands  of  such 
innucent  purchaaer,  who  could  not  exercise 
one  of  the  rights  of  ownership,— that  of 
sale;  for  when  he  offered  it  for  sale,  espe- 
dally  at  public  outcry,  all  that  would  be 
necessary  to  drive  off  purchasers  would 
be  to  give  notice  at  such  sale,  and  this 
would  effectually  defeat  the  attempt  to 
■en.  This  principle,  by  which  purchasers 
are  protected,  may  be,  and  bas  been,  ap- 
plied in  tbe  cawe  of  Massey  v.  Mcllwaine,  2 
Hill,  Eq.  421,  to  the  protection  of  credit- 
ors, for,  as  was  said  by  Johnston,  Ch.,  in 
his  circuit  decree:  "If  the  creditors  had 
tbe  sale  of  tbe  land  in  tbeir  power,  a  sale 


by  ttaem  to  a  person  infected  with  notice 
was  as  good  as  if  made  to  one  who 
had  no  notice  at  all.  To  say  otherwise 
would  put  it  in  the  power  of  one  first  to 
obtain  credit,  and  then,  by  giving  general 
notice,  to  defeat  the  creditor  of  hU  reme- 
dy by  cutting  off  ail  purchasers  under  tbe 
creditor's  execution.  The  well-known 
principle  that  one  Infected  with  notice 
may  safely  purchase  from  and  protect 
himself  under  another  destitute  of  notice 
is  of  easy  application  to  this  case. "  It  is 
true  that  this  circuit  decree  was  reversed 
by  the  court  of  appeals,  but  it  was  on 
another  wholly  different  ground,  and  the 
coort  of  appeals,  so  far  froip  indicating 
any  dissatisfaction  with  tbe  doctrine  as 
stated  in  tbe  quotation  from  the  circuit 
decree  above,  expressly  approve  It. 

From  what  has  been  said  above  It  is 
very  manifest  that  tbe  fact,  relied  upon  by 
appellants'  coansel,  that  the  Rasors,  as 
well  as  the  plaintiff,  bad  notice,  at  the 
time  of  the  sale,  by  the  recording  of  the 
deedti  a  few  days  before  tbe  sale,  and  by 
the  public  notice  given  at  the  sale,  is  of 
no  consequence  whatever.  David  8.  Jones 
acquired  credit  from  Rasor  upon  the  faith 
of  this  land,  and  bis  subsequent  convey- 
ance. Intended  to  hinder,  delay,  and  de- 
fraud his  creditors,  certainly  would  not 
prevent  his  creditors  from  following  tbe 
land  Into  the  hands  of  his  fraudulent 
grantee;  and  when  the  same  is  offered  for 
sale  under  the  execution  of  the  creditors, 
no  notice  given  at  or  before  such  sale  can 
affect  the  validity  of  such  sale  even  to  one 
who  had  full  notice.  As  is  said  in  the 
opinion  of  the  court  of  appeals  in  Massey 
V.  Mcllwaine,  supra,  the  purchasers  at 
such  execution  sale  "are  not  only  Invest- 
ed, uuder  their  purchase,  with  all  the 
rights  of  King,  [the  judgment  debtor,] 
but  they  are  also  clothed  with  the  rights 
of  his  creditor,  at  whose  Instance  the  land 
was  sold.  The  creditor  ban  the  right  to 
have  hia  debt  satisfied  out  of  the  proper- 
ty of  his  debtor,  and,  if  it  Is  sold  under  ex- 
ecution for  that  purpose,  the  purchaser  Is 
Invested  not  only  with  tbe  rights  of  the 
debtor,  but  those  of  the  creditor  also, 
which  Is  in  some  degree  pficnllar.  If,  for 
example,  the  debtor  convey  lands  after 
judgment  signed  against  hlni,  or  even  be- 
fore, when  he  conspires  with  the  purchaser 
to  defraud  his  creditors,  a  purchaser  at 
sheriff's  sale,  at  the  Instance  of.  tbe  credit- 
or. Is  entitled  to  prevail  against  tbe  vol- 
untary alienee  of  the  debtor,  notwith- 
standing the  legal  estate  of  tbe  debtor  had 
been  before  divested  by  his  voluntary 
alienation;  and  In  that  case  the  rights  of 
tbe  purchaser  are  derived  from  the  credit- 
or." 

It  only  remains  to  consider  whether 
there  was  any  error  In  disregarding  or 
overruling  the  plea  of  the  statute  of  lim- 
itations. If  this  case  be  regarded  sini  ply 
AS  an  action  to  recover  the  possession  of 
the  land  in  question,  which.  It  would 
seem,  would  have  been  the  proper  action, 
then  It  Is  clear,  under  the  recent  case  of 
Amaker  v.  New,  (S.  C.)  11  S.  E.  Rep.  386, 
that  the  plea  of  the  statute  would  be  of 
no  avail  to  the  defendants.  But  as  tbe 
action  seems  to  have  been  treated  below, 
and  ill  tbe  argument  here,  as  an  action 
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to  aet  aside  fraudulent  deedH.  we  will  con- 
sider the  question  under  that  aspect.  It 
is  settled  by  the  case  of  Suber  v.  Chandler, 
18  S.  C.  526,  that  the  statute  runs  from 
the  discovery  of  the  fraud  only  where  a 
right  of  action  also  then  exists;  so  that, 
granting  that  the  plaintiff  h<»re  had  no- 
tice of  the  fraud  for  a  longer  period  than 
six  years  before  the  commencement  of  the 
action,  that  would  not  be  sufiBcient  to 
bar  bis  right  of  action  unless  such  right  of 
action  then  existed.  Now,  It  is  quite  clear 
that  the  plaintiff  never  had  any  right  of 
action  until  his  purchase  in  18S4,  and,  as 
the  action  was  commenced  within  three 
years  thereafter,  it  follows  that  the  bar 
of  the  statute  does  not  apply.  Further- 
more, there  is  no  evidence  that  the  Rasors 
had  any  notice  whatever  until  the  sale 
In  1884,  and  hence  the  statute  would  not 
bar  their  right  of  action,  and,  regarding 
the  plaintiff  as  standing  in  their  shoes,  be 
would  not,  as  holding  their  rishts,  be 
barred.  The  judgment  of  thin  court  is 
that  the  judgment  of  the  circuit  court  be 
affirmed. 

McGowAN,  J.,  concurs. 

(S4  S.  C.  57«)  ■ 


State  v.  Merriman. 

{Supreme  Court  of  South  Carolina.    Jtme  17, 
1891.) 

Homicide— Evidbsob—Chahactbr—Cros8-Exam- 

ISATIOS. 

1.  It  is  competent,  on  cross-examination, 
for  the  purpose  of  attacldng  the  witness'  cred- 
ibility, to  ask  bim  whether  he  has  ever  been  con- 
victed of  larceny. 

2.  A  witness  for  the  defense,  who  testifies 
that  defendant  Is  of  a  peaceable  character,  may 
be  asked,  on  cross-examination,  if  he  knows  of 
certain  particular  acts  of  violence  committed  by 
defendant,  tor  the  purpose  of  showing  that  he 
gives  defendant  a  character  inconsistent  with 
that  inferable  from  facta  known  to  him. 

3.  An  accused  person  who  becomes  a  witness 
in  his  own  behalf  assumes  the  position  of  an  or- 
dinary witness ;  and  where  he  has  put  his  char- 
acter for  pcoceableness  in  issue  he  may  be  cross- 
examined  as  to  particular  acts  of  violence  which 
he  is  alleged  to  have  committed. 

4.  He  may  also  be  asked  whether  he  ever 
told  persons  named  of  an  act  of  violence  which 
be  at  one  time  purposed,  but  was  prevented  from 
consummating,  with  a  view  to  contradicting 
him  by  the  evidence  of  the  persons  named. 

Affirming  13  S.  £.  Bep.  619. 

On  rehearing. 

To  the  Honorable  Supreme  Court: 

The  appellant  respectfully  asks  for  a  re- 
hearing of  the  above-entitled  cause  upon 
the  following  grounds: 

First.  That  character  alone  is  admissi- 
ble, and  the  court  overlooked  the  fact  that 
individual  acts  do  not  establish  character. 

Second.  That  the  court  overlooked  the 
fact  that,  in  proof  of  character,  general 
reputation  alone  is  admissible,  and  that 
sptyjiflc  and  particular  acts  of  violence 
do  not  make  general  reputation,  and  are 
never  admissible  to  establish  character, 
or  to  rebut  proof  of  It. 

■  Third.  That  the  court  overlooked  the 
distinction  of  the  law  that  a  witness  can- 
not be  cross-examined  in  a  matter  irrele- 
vant and  collateral  to  the  issue  for  the  pur- 
pose of  laying  the  foundation  to  contra- 
dict him  in  reply,  and  thereby  impeach  his 


testimony.  State  v.  Alexander,  2  Mill, 
Const.  174  The  defendant  was  cross-ex- 
amined as  to  a  matter  irrelevant  and  col- 
lateral to  the  issue.  Whether  the  defend- 
ant did  lie  in,  ambush  to  shoot  Gardner 
three  or  four  years  before  the  trial  of  this 
case  wa«  wholly  irrelevant  to  the  issues 
tried.  The  proof  about  defendant's  trouble 
with  Gardner  had  not  the  remotest  con- 
nection with  any  of  the  Issues  in  this 
cause. 

Fourth.  That  the  court  overlooked  the 
fact  that  the  defendant  was  not  examined 
in  his  own  behalf  to  establish  his  own 
character,  and  that  to  cross-examine  him 
as  to  whether  be  lay  in  ambush  to  shoot 
Gardner  was  to  cross-examine  him  upon 
a  matter  wholly  Irrelevant  and  collateral 
to  the  Issues,  and  greatly  to  his  prejudice. 

Fifth.  That  the  court  overlooked  the 
fact  and  distinction  of  law  that  to  cross- 
examine  the  defendant  as  to  whether  be 
lay  in  ambush  to  shoot  Gardner,  when  he 
had  not  been  examined  in  chief  on  that 
subject,  was  like  the  state  putting  up  a 
witness  in  reply  to  prove  that  fact  in  re- 
buttal of  the  evidence  of  general  reputa- 
tion offered  by  the  defendant  to  establish 
bis  good  character  for  peaccableness. 

Sixth.  That  the  court  has  overlooked 
the  fact  that  the  state  could  not  have 
proved  In  reply,  by  witnesses  of  Its  own, 
that  defendant  lay  in  ambush  to  shoot 
Gardner  in  order  to  rebut  the  evidence 
given  by  him  of  good  character.  Was  it 
not  in  principle  precisely  the  same  to 
cross-examine  the  defendant,  and  then  pat 
up  Hunt,  Hugglns,  and  Cassidy  to  contra- 
dict him,  as  if  the  state  had  been  allowed 
to  put  up  witnesses  of  Its  own  to  testify 
of  their  own  knowledge  as  to  the  difficul- 
ty with  Gardner?  The  defendant  was 
not  cross-examined  to  test  his  knowledge 
of  his  own  reputation,  or  to  show  his  bias 
in  his  own  favor.  In  every  case  where  the 
least  departure  from  the  general  rule  bas 
been  allowed,  it  bas  been  only  upon  the 
cross-examination,  and  the  courts  have  io 
every  case  put  this  right  of  croBS-examl- 
nation  upon  the  sole  ground  that  it  was 
only  allowed  for  the  purpose  of  testing 
the  knowledge  of  the  witness  as  to  the  rep- 
utation to  which  he  bad  testified,  or  to 
show  his  bias  in  favor  of  the  party  that 
called  him.  The  evidence  of  Hunt,  Hug- 
gins,  and  Cassidy  could  not  have  been  of- 
fered for  any  other  purpose  than  to  rebut 
the  evidence  of  good  character  offered  by 
the  defense.  It  could  nut  have  been  of- 
fered to  simply  contradict  the  defendant, 
because,  as  a  witness,  he  could  not  be  con- 
tradicted upon  a  collateral  and  irrelevant 
Issue.  As  to  whether  the  defendant  lay  in 
ambush  or  in  wait  to  shoot  Gardner  three 
or  four  years  before  the  homicide  was  cer- 
tainly a  collateral  and  irrelevant  issue  to 
the  trial  of  the  defendant  for  the  killing  ot 
Archibald  I.  Douglass. 

Seventh.  That  while  the  real  character 
of  the  defendant  did  become  a  "material 
inquiry,"  the  court  overlooked  the  fact 
that  the  defendant  was  cross-examined, 
and  Hunt,  Hugglns,  and  Cassidy  were  ex- 
amined in  reply  for  the  sole  purpose  of  es- 
tablishing an  act  of  vlol^ice  on  the  part  ot 
the  defendant  wholly  unconnected  with 
the  case  on  trial,  to-wit,  that  defendant 
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lay  In  ambueb  to  shoot  one  GHrclner 
three  or  four  years  previous  to  the  homi- 
cide. 

Eighth.  That  the  court  has  overlooked 
the  fact  that  every  case  (and  they  are 
Very  few;  they  make  a  very  small  excep- 
tion, and  not  the  role)  which  eoems  to 
contravene  the  sreneral  rule,  that  evi- 
dence of  general  reputation  alone  can  be 
offered  to  establish  character,  is  a  case 
where  the  witnesses  wore  cruss-examln  ed 
only  for  the  purpose  of  testing  their 
knowledge  of  the  reputation  which  they 
were  called  to  prove,  or  their  bias  In  fa- 
vor of  tbe  party  calling  them,  and  that  in 
noneof  thosecases  was  the  cross-examina- 
tion for  the  purpose  of  proving  an  inde- 
pendent act  of  violence  against  the  pris- 
oner. 

Ninth.  That  the  court  has  overlooked 
the  fact  that  tbe  evidence  of  Hunt,  Hug- 
gins,  and  CasHidy  was  In  reply,  and  that 
there  is  no  decided  case  to  be  found  where 
a  specific  act  of  violence  is  allowed  to  be 
proved  in  reply  to  rebut  the  evidence  of 
general  reputation  by  the  defense,  but  in 
every  decided  case  where  such  evidence  has 
been  allowed  in  tbe  court  below  the  appel- 
late court  has  never  failed  to  reverse  the 
lower  court's  ruling,  and  State  v.  Merri- 
man,  12  S.  E.  Rep.  619,  is  the  sole  authority 
allowing  sucb  evidence  to  be  received. 

Tenth.  That  the  court  overlooked  tbe 
fact  that  the  section  of  volume  3  of  the 
American  and  English  Encyclopedia  of 
Law,  on  pages  115  and  116,  cited  by  the 
coort  lays  down  the  mle  broadly  that 
character  can  only  be  proved  by  general 
reputation,  and  that  evidence  "in  rebut- 
tal must  be  of  the  same  kind,  whether  by 
cross-exaroination  or  by  independent  tes- 
timony. " 

Eleventh.  That  the  court  overlooked 
the  fact  that  the  testimony  of  Hunt,  Hi'g- 
gins,  and  Cassldy  was  offered,  not  for  the 
purpose  of  establishing  the  general  repu- 
tation of  tbe  prisoner,  but  to  prove 
against  the  prisoner  a  specific  act  of  vio- 
toce  wholly  unconnected  with  the  cause 
for  which  he  was  on  trial. 

Twelfth.  That  the  court  has  overlooked 
tbe  reason  of  tbe  rule  that  general  reputa- 
tion alone  is  admissible  to  establish  charac- 
ter, or  rebut  proof  given  of  it,  to-wit :  First, 
that  one  particular  act  does  not  make 
cbaracte-;  second,  that  if  such  evidence 
be  allowed,  there  is  no  possible  chance  of 
meeting  it.  Tbe  defendant  Merriman  could 
not  possibly  have  anticipated  tbe  attack 
made  upon  him  by  the  witnesses  Hunt, 
Hoggins,  and  Cassidy,  and  could  not  pos- 
sibly have  been  prepared  to  meet  It.  The 
defendant  is  always  presumed  to  be  pre- 
pared to  defend  his  general  character,  bnt 
not  his  individual  acts. 

Thirteenth.  That  the  court  has  over- 
looked the  distinction  of  law  that  in  prov- 
ing character,  and  in  rebutting  proof  of 
it,  neither  good  nor  bad  acts  are  admissi- 
ble. The  state  could  not  prove  any  par- 
ticular bad  act,  to  rsbut  the  proof  given 
by  tiie  defense;  and  the  defendant  had  no 
right  to  prove  particular  acts  of  his  good 
conduct  to  establish  his  character  when  it 
bad  been  assailed. 

Fourteenth.  That  the  court  has  ovei- 
looked  the  fact  tliat  the  case  of  Oliver  v. 


Pate.  43  Ind.  132,  cited  In  tbe  notes  to  8 
Amer.  &  Eng.  Enc.  Law,  116,  to  sustain 
the  position  that  the  defendant  and  other 
witnesses  may  be  cross-examined  as  to 
tbe  particular  acts  of  violence  of  the  de- 
fendant for  the  purpose  of  rebutting  proof 
of  general  reputation  given  by  the  defense, 
and  to  sustain  the  further  position  that 
particular  acts  of  violence  may  be  proved 
in  reply  by  contradicting  the  defendant, 
does  not  sustain  that  position,  but  holds 
precisely  the  contrary  doctrine.  The  case 
was  an  action  for  damages  for  malicious 
prosecution.  Verdict  for  plaintiff.  The 
defendant  on  the  trial  offered  evidence  to 
impeach  the  character  of  the  plaintiff. 
Plaintiff  then  offered  evidence  In  reply  to 
sustain  it.  The  defendant  offered  to  prove 
by  the  cross-examination  of  these  wit- 
nesses that  the  sheriff  had  once  arrested 
the  plaintiff  for  larceny.  Tbe  court  refused 
to  allow  the  cross-examination  upon  this 
matter,  and  the  supreme  court  of  Indiana 
sustained  the  ruling. 

Fifteenth.  That  tbe  court  has  over- 
looked the  fact  that  tbe  case  of  Abernethy 
V.  Com.,  101  Pa.  St.  »22,  cited  In  the  notes 
to  3  Amer.  &  Eng.  Enc.  Law,  116,  to  sustain 
the  position  that  the  defendant  and  other 
witnesses  may  be  cross-examined  as  to 
particular  acts  of  violence  of  thedefendant 
for  tbe  purpose  of  rebutting  proof  of  gen- 
eral reputation  given  by  the  defense,  and 
to  sustain  the  further  position  that  par- 
ticular acts  of  violence  may  be  proved  in 
reply  by  contradicting  tbe  defendant, 
does  not  sustain  the  proposition,  but  holds 
the  contrary  doctrine.  That  case  was  an 
indictment  for  murder.  A  witness  for  de- 
fense was  offered  to  prove  his  good  char- 
acter. "  Without  objection, "  the  common- 
wealth was  allowed  to  cross-examine  tbe 
witness  to  show  that  at  one  time  defend- 
ant had  been  in  the  "reform  school. "  The 
defendant  then  offered  a  witness  to  prove 
that  defendant,  when  a  boy,  went  volun- 
tarily to  tbe  reform  school  to  procure  a 
maintenance  and  education,  he  having 
been  abandoned  by  his  father.  The  com- 
monwealth's attorney  objected,  and  the 
courts  below  rejected  the  evidence  on  the 
ground  that  tbe  defendant  did  not  object 
to  the  cross-examination,  and,  if  he  had, 
the  conrt  would  have  ruled  It  out.  The 
appellate  court  reversed  this  ruling,  hold- 
ing that  the  evidence  was  In  explanation 
of  what  tbe  state  had  been  allowed  to 
prove  without  objection. 

Sixteenth.  That  the  court  has  over- 
looked tbe  tact  that  the  cases  of  Gulerette 
V.  McKinley,  27  Hun, 320. cited  In  the  notes 
to  the  same  authority,  and  for  the  same 
purpose,  does  not  sustain  the  position. 
Neither  does  the  case  of  People  v.  Clark,  1 
Wheeler,  Crim.  Cas.  292,  cited  by  the  same 
authority  for  the  same  purpose.  The  first 
of  tbe  above  cases  was  an  action  for  dam- 
ages for  an  assault  with  an  attempt  to 
ravish.  The  delendant  offered  evidence  of 
tbe  general  bad  character  of  the  plaintiff. 
One  witness  was  asked  on  cross-examina- 
tion whom  he  had  heard  speak  of  her.  He 
answered,  her  father.  Another  witness 
testified  on  the  cross-examioatinn  that  he 
had  heard  stories  about  the  plaintiff's  bad 
character,  but  did  not  tell  what  they 
were.    Upon  the  re-uxamination  in  reply 
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ot  these  vcltnessos,  tbe  defense  proposed  to 
s;o  into  particulars,  and  ask  the  witnesses 
trhat  they  bad  beard  tbe  parties  say 
abuut  plaintiff.  Tbe  plaintiff  objected. 
The  court  sustained  tbe  objection,  and 
the  appellate  court  affirmed  the  ruling. 
Tbe  other  case  was  an  Indictment  for 
forgery.  Witnesses  were  called  to  prove 
good  character  of  defendant.  The  district 
attorney  offered  evidence  in  rebattal  of 
good  character.  Tbe  witness  said  it  was 
bad,  "and  was  proceeding  to  relate  the 
particular  facts  upon  which  his  opinion 
was  grounded,"  when  the  defense  object- 
ed, and  the  objection  was  sustained. 

Seventeeutb.  That  tbe  court  has  over- 
looked tbe  fact  that  the  very  few  cases 
that  might  seem  to  be  in  conflict  witb  tbe 
general  rule  are  cases  where  witnesses 
were  croBs-examlned  to  test  their  knowl- 
edge of  reputation,  and  to  show  their 
bias,  and  that  In  all  these  cases,  even  on 
tbe  cross-examination,  the  witnesses  were 
confined  to  general  reputation, — what 
they  bad  beard, not  what  they  themselves 
knew.  It  seems  to  us  that  such  is  the  rule 
laid  down  In  thefew  cases  to  be  found  where 
It  was  allowed  on  tbe  crosB-examinatlon. 
Ot  this  class  is  tbe  case  ot  Leonard  v. 
Allen,  11  Cusb.  241,  cited  in  the  note  to 

gagell6  of  3  Amer.  &  Eng.  Enc.  Law,  cited 
y  tbe  court.  That  case  was  an  action 
for  damage  tor  slander.  In  mitieatlou  of 
damages,  defendant  offered  evidence  (gen- 
eral reputation)  to  Impeach  plaintiff's 
good  character.  A  witness  for  the  defense 
testified  that  the  plaintiff's  character  for 
"moral  worth  was  not  good."  On  the 
cross-examination  by  the  plaintiff  tbe  wit- 
ness was  asked,  "What  immorality  was 
imputed  to  him  ? "  and  objection  was  al- 
lowed. Another  witness,  one  called  by 
the  plaintiff  in  reply,  testified  that  tbe 
community  was  about  equally  divided; 
some  speaking  well,  and  some  evil,  of  tbe 
plaintiff.  The  plaintiff,  over  objection, 
was  then  allowed  to  ask  "in  what  particu- 
lars tbe  people  spoke  against  them."  It 
seems  to  us  that  tbe  witness  in  this  mat- 
ter was  confined  to  what  the  people  said, 
— general  reputation;  not  what  one  or 
two  or  any  number  said,  but  "  tbe  peo- 
ple." The  case  ot  People  v.  Annis,  13 
Mich.  611,  cited  in  the  same  note,  was  a 
prosecution  for  larceny.  Defense  offered 
evidence  to  impeach  character  of  witness 
for  prosecution.  Evidence  was  given 
that  character  of  witness  for  prosecution 
was  "bad."  Tbe  prosecuting  attorney 
then  was  allowed,  on  cross-examination, 
to  Inquire  ot  the  witness  as  to  whom  he 
heard  speak  evil  ot  tbe  witness,  and  what 
be  had  heard  him  say.  It  seems  to  us  that 
tbe  inquiry  here  was  confined  to  what  the 
witness  bad  heard,  and,  so  far  as  we  can 
see,  to  what  be  had  generally  beard,— 
reputation.  There  is  nothing  in  the  case 
to  show  that  the  witness  testified  of  his 
own  knowledge.  It  is  perfectly  apparent 
that  these  wi  tnesses  were  examined  to  test 
their  knowledge  ot  reputation,  bias,  etc., 
and  that  it  was  not  tor  tbe  purpose  ot 
proving  a  specific  and  particular  offense 
against  tbe  party  to  tbe  record.  There  are 
two  OP  three  other  cases  cited  in  the  same 
note,  and  tbey  are  of  the  same  character. 
In  every  case  where  such  cross-examina- 


tion has  been  allowed,  the  court  has  placed 
it  in  every  Instance  upon  the  ground  that 
It  was  for  the  purpose  of  testing  tbe 
knowledge  or  bias  of  the  witness. 

Eighteenth.  That  the  court  has  over- 
looked the  fact  that  the  overwhelming 
weight  of  the  decided  cases  cited  in  the 
section  on  character  in  3  Amer.  &  Eng. 
Enc.  Law,  as  well  as  all  approved  text- 
writers  on  tbe  subject,  lay  down  tbe  rule 
broadly  that  evidence  of  particular  acta 
Is  inadnaisBible  to  rebut  proof  of  good 
character,  even  when  elicited  on  the  cross- 
examination.  Of  such  Is  the  case  ot 
Brownell  v.  People,  38  Mich.  736.  Chief 
Justice  Campbell,  delivering  tbe  opinion, 
says:  "It  was  entirely  Inadmissible,  in 
answer  to  good  general  reputation  of  tbe 
prisoner,  to  receive  evidence  of  an  alleged 
act  of  violence  against  another  person 
than  Bailey  at  a  former  time  and  different 
place.  The  prisoner  could  not  beprepared 
to  meet  any  such  testimony  or  explain  it, 
and  its  introduction  might  seriously  prej- 
udice the  ]ury. "  Of  such,  too,  is  tbe  case 
of  Engleman  v.  State,  2  Ind.91.  The  court 
says:  " On  the  trial  tbe  defendant  called 
witnesses  to  bis  general  good  character. 
The  state  was  permitted  on  cross-exami- 
nation, over  the  objection  of  tbe  detend- 
ant,  to  prove  particular  acts  ot  his  bad 
conduct.  This  was  wrong.  The  defend- 
ant could  not  prove  particular  acts  of  bis 
good,  nor  the  state  of  his  bad,  conduct.'' 
Ot  such,  also,  is  the  case  ot  State  v.  Gror- 
don,  3  Iowa,  416.  Chief  Justice  Wright 
says:  "It  only  remains  to  inquire  wheth- 
er it  was  correct  to  permit  tbe  state,  on 
cross-examination  of  a  witness  who  was 
called  as  to  the  good  character  ot  the 
defendant,  to  go  into  proof  ot  particular 
nets  or  difficulties  on  bis  part;  and  in 
permitting  this,  we  think,  the  court  erred. 
It  is  true  that  in  the  cross-examination 
ot  witnesses  tbe  court,  in  tbe  exercise  of 
its  discretion,  may  permit  great  latitude; 
but  we  apprehend  that  it  cannot  be  so 
far  extended  as  to  allow  the  introduction 
of  illegal  and  improper  testimony.  The 
rule  permitting  this  latitude  la  rather  tor 
the  purpose  of  testing  tbe  memory  and 
credibility  of  the  witness  than  to  enable 
tbe  party  to  get  before  tbe  jury  testimo- 
ny which  would  be  inadmissible  it  offered 
in  direct  examination  ot  his  own  witness. 
In  this  case  it  appears  that  tbe  di4endant 
sought  to  prove  bis  general  good  charac- 
ter as  a  quiet  and  peaceable  citixen.  Tills 
he  bad  a  right  to  do.  Tbe  prosecution 
then,  against  his  objection,  asked  tbe  wit- 
ness if  he  knew  of  instances  in  which  de- 
fendant had  been  engaged  in  difllcultlea 
with  individuals,  and  tbe  state  was  per- 
mitted to  go  into  an  examination  of  par- 
ticular instances  of  difllculties  with  oth- 
ers. This  would  have  been  clearly  Im- 
proper It  offered  by  the  state  as  direct 
testimony,  and  we  cannot  conceive  it  to 
be  any  less  so  from  the  fact  that  it  was 
drawn  ont  on  cross-examination.  It  Is 
evidence  ot  character  which  is  adnilsaible, 
whlcb  ot  course  is  to  be  confined  to  tbe 
trial  ot  character  that  is  in  Issue.  Bat 
the  examination  must  be  confined  to  tlie 
gi>neral  character  or  reputation,  and  oei- 
ther  can  ask  questions  as  to  particular 
facts  or  difDcnlties. "    Ot  this  kind  of  cases 
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tbe  law  books  and  reports  of  the  state 
and  England  contain  many. 

Nineteeotb.  That  the  court  has  over- 
looked the  tact  that  the  testimony  ol  the 
wltnens  A.  J.  Smith,  which  was  ruled  oat 
on  the  trial,  was  in  direct  reply  and  ex- 
planation of  the  testimony  of  this  wit- 
ness brought  out  by  the  state. 

Pkb  Cdriam.  The  court,  after  a  careful 
examination  and  consideration  of  this 
petition,  has  reached  the  conclusion  that 
no  material  tact  or  principle  of  law  was 
overlooked  or  misuTidestood  in  preparing 
the  opinion  heretofore  filed,  and  therefore 
there  is  no  ground  fur  the  rehearing  asked 
for.  It  is  ordered  that  this  petition  he  dis- 
missed, and  that  the  stay  of  the  retuitti- 
tar  heretofore  granted  be  revoked. 

(M  S.  C.  180)  

BORNB  V.  GOWER. 

(Smreme  Court  of  Sovth  OanMna.    June  17, 
l«ll.) 

imtli  VaOH  J08TICB  OP  THB    PbAOB — QUESTIONB 
RUSBD  BT  BXOIPTIONB. 

Code  8.  C.  S  858,  providing  that  appeals 
(rom  trial  Justioes  to  the  oirouit  court  shall  be 
beard  upon  all  the  papers  in  the  case,  including 
testimony  taken  in  writing  on  the  trial,  "and 
the  grounds  of  exception  made, "  couSnes  the  cir- 
cuit court,  on  the  bearing,  to  the  consideration  of 
such  questions  only  as  are  raised  by  the  ezcep- 
tions. 

Appeal  from  common  pleas  circuit  court 
ut  Greenville  county;  Jamks  F.  Izlau, 
Judg^. 

Action  by  Amanda  Burns  .against  T.  C. 
Gower.  Judgment  for  plaintiff.  Defend- 
ant appeals. 

Sbnmaa  &  UajrSeld  and  WeUs  d  Orr, 
for  appellauta.  Nix,  Dill  <£  Nix,  for  re- 
spondent. 

McIVER,  J.  The  plaintiff  brought  this 
action  before  a  trial  Justice  to  recover  the 
valneof  certain  articles  of  personal  proper- 
ty which  she  alleged  had  uulawfally  been 
taken  from  her  by  defendant.  The  de- 
fence was  that  the  articles  In  question  bad 
been  seized  under  a  distress  warrant  is- 
soed^o  enforce  the  payment  of  rent  in  ar- 
rear  of  a  certain  dwelling-house  in  theclty 
of  Greenville,  which  defendant  alleged  had 
been  leased  from  bim  by  the  plainlitf. 
But  two  questions  seem  to  have  l>een 
raised  at  the  trial  before  the  trial  justice: 
(1)  Whether  the  plaintiff  had  In  fact  made 
the  agreement;  (2)  whether  she  had  the 
power  to  make  such  a  contract,  she  being 
a  married  woman  at  the  time.  The  trial 
Justice  foundi-as  a  matter  of  fact,  that  the 
alleged  contract  was  made  by  the  plain- 
tlD;  but  be  held,  as  matter  of  law,  that 
Rbe,  being  a  married  woman,  had  no  pow- 
er to  make  the  contract,  and  lie  therefore 
rendered  Judgment  in  favor  I  the  plain- 
tift.  From  this  Judgment  the  defendant 
appealed  to  the  circuit  court  upon  numer- 
uoB  grounds  set  out  in  the  "case, "  all  of 
wliicb,  however,  so  far  as  this  appeal  is 
concerned,  substantially  make  the  single 
qaeetion  whether  the  trial  justice  erred  in 
holding  that  the  plaintiff  had  no  power 
to  make  the  contract  in  queotion.  This 
appeal  was  heard  by  his  honor.  Judge 
Iii.AH,  upon  the  testimony  taken  by  the 
trial  Justice,  bis  report  of  the  case,  (all  of 


I  which  is  set  out  in  the  "case,")  and  the 
I  defendant's  exceptions,  there  being  no  eHi- 
j  ception  by  either  party  to  the  finding  of 
fact  by  the  trial  Justice  that  the  agreement 
for  the  rent  of  the  premises  was  made  by 
tbe  plain  tiff.  Upon  the  bearing  of  this  ap- 
peal the  judge  granted  an  order  In  these 
words:  "That  the  finding  of  the  trial  jus- 
tice be  confirmed,  and  that  the  appeal  be 
dismissed."  The  defendant,  supposing,  as 
he  says.thatthecircuit  Judge  hadaflirined 
the  findings  of  thetrial  Justice,  both  of  fact 
and  law,  gave  notice  of  appeal  to  this 
court,  upon  nnmerous  grounds  set  out  in 
the  record,  which,  however,  practically 
make  the  same  question  raised  by  bis  ap- 
peal from  the  judgment  of  the  trial  Justice. 
But,  when  the  case  was  submitted  to  the 
circuit  judge  for  settlement,  helncorporat- 
ed  therein  certain  amendments,  which 
showed  that  the  views  of  the  cii-cuit  Judge 
bad  been  entirely  misapprehended  by  the 
appellant,  and  that  tbecircult  Judge,  while 
holding  that  the  contract  was  such  a  one 
as  the  plaintif, though  a  married  woman, 
was  capal>le  of  making,  yet,  at  the  same 
time,  he  was  satisfied  that  the  testimony 
failed  toshowthat  thecontract  was  made 
by  the  plaintiff,  and  for  that  reason  only 
he  had  afllrmed  the  judgment  of  the  trial 
justice,  while  not  concurring  in  the  views 
taken  by  that  officer.  When  this  amend- 
ment was  made,  defendant  applied  to  and 
obtained  from  this  court  leave  to  file  ad- 
ditional exceptions,  upon  the  ground  that 
the  case,  as  amended,  presented  different 
questions  from  those  which  arose  out  of 
the  case  as  originally  proposed.  These 
additional  exceptions  are  set  out  in  the 
record,  but,  as  they  practically  present 
only  two  onestlons,  they  need  not  be  re- 
peated here.  These  questions  are  (1) 
whether  the  circuit  judge  erred  In  revers- 
ing the  finding  of  fact  by  the  trial  Justice 
that  the  agreement  for  renting  the  prem- 
ises was  made  by  tbe  plaintiff,  and  not  by 
her  husband;  (2)  whether  thecircuit Judge 
erred  in  considering  that  question  of  fact 
at  all,  in  the  absence  of  any  exception  to 
sucb  finding,  or  any  ground  of  appeal  from 
tbe  Judgment  of  the  trial  Justice,  raising 
that  question. 

We  will  consider  the  second  question 
first,  tor.  if  there  was  error  on  the  part  of 
tbecircult  Judge  in  considering  whether 
the  testimony  was  sufficient  to  sustain 
the  finding  of  the  trial  Justice  that  the 
agreement  for  renting  was  in  fact  made 
by  the  plaintiff,  then  tbe  first  question 
cannot  arise.  Section  868  of  the  Code,  as 
adopted  In  1882,  provides:  "When  a  Judg- 
ment is  rendered  by  a  trial  Justice,  •  •  • 
the  appeal  shall  be  to  the  circuit  court 
of  the  county  wherein  the  Judgment  was 
rendered.  The  said  appeal  shall  be  heard 
by  the  court  upon  all  the  papers  in  the 
case.  Including  the  testimony  on  thetrial, 
which  shall  be  taken  down  in  writing, 
and  signed  by  the  witnesses,  and  the 
gfrounds  of  exception  made,  without  the 
examination  of  witnesses  In  court."  It 
will  be  observed  that  the  Code  of  1882 
makes  a  verj*  different  provision,  in  the 
section  Just  quoted,  for  the  hearing  of  an 
appeal  from  the  Judgment  of  a  trial  Justice 
by  the  circuit  court  from  that  prescribed 
by  the  Code  as  originally  adopted,  which 
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practically  provided  tliat  upon  sucb  ap- 
peal the  case  sboald  be  tried  de  novo  by 
tbe  circuit  court,  and  therefore,  under 
that  Bystem,  the  question  now  presented 
could  not  arise.  Now,  however,  such  an 
appeal  must  be  heard  "upon  all  the  pa- 
pers in  the  case.  Including  the  testimony 
on  the  trial,  which  shall  be  taken  down  in 
writing,  and  signed  by  the  witnesses,  and 
tbe  groaods  of  exception  made."  The 
practical  question,  therefore,  is  whether 
tbe  words  italicized  in  tbe  clause  just 
quoted  have  the  effect  of  conflning  the 
circuit  court,  in  hearing  such  an  appeal, 
to  the  consideration  of  such  questions  as 
are  raised  by  the  exceptions.  It  that  is 
not  the  effect  of  those  words, it  is  difficult, 
if  not  impossible,  to  conceive  of  any  rea- 
son for  the  insertion  of  those  words ;  aud 
under  the  well-settled  rule  of  statutory 
construction,  that  a  court  is  bound,  if 
possible,  to  give  some  place  and  effect  to 
every  word  found  in  a  statute,  the  con- 
clusion must  be  that  tbe  words  iu  ques- 
tion were  intended  to  limit  the  power  of 
the  circuit  court  to  tbe  consideration  of 
such  questions  as  are  presented  by  the  ex- 
ceptions. It  is  manifest  that  the  legisla- 
ture, in  adopting  the  section  as  It  now 
stands,  intended  to  provide  a  different 
system  tor  the  hearing  of  appeals  from  an 
inferior  court  by  the  circuit  court  from 
that  previously  established  by  tbe  Code  as 
originally  adopted.  If  the  only  change  in- 
tended was  tbatin  hearlngsuvh  an  appeal 
the  testimony  taken  down  in  writing  at 
the  trial  before  the  inferior  court  should 
be  used,  instead  of  examining  tbe  wit- 
nesses in  the  circuit  court,  as  in  a  trial  de 
novo,  then  the  provision  that  tbe  appeal 
shall  be  heard,  among  other  things,  upon 
"thegrounds of  exception  made,"  becomes 
absolutely  meaningless,  and  those  words 
would  have  no  force  or  effect  whatever. 
In  effect,  the  present  provision  is  that  the 
appeal  "shall  be  heard**  upon  three 
things:  (11  All  the  papers  In  tbe  case; 
(2)  the  testimony  taken  In  writing  at  the 
trial  below;  (3)  the  grounds  of  exception 
made.  Hence  it  seems  to  us  that  it  would 
be  Just  as  admissible  for  the  circuit  court, 
in  bearing  the  appeal,  to  use  papers  other 
than  those  In  the  case,  or  to  hear  other  tes- 
timony than  that  taken  at  the  trial,  as  to 
consider  questions  other  than  those  made 
by  tbe  exceptions. 

It  is  true  that  section  368  of  the  Code 
does  provide  that,  "upon  hearing  the  ap- 
peal, the  appellate  court  shall  give  judg- 
ment according  to  the  Justice  of  the  case, 
without  regard  to  technical  errors  and  ef- 
fects which  do  not  atfect  tbe  merits;**  but 
we  cannot  regard  this  matter  as  technic- 
al. It  is  certainly  a  very  material  matter 
that  parties  should  be  advised  of  the  nat- 
ure of  tbe  case  which  tbe  court  is  called 
upon  to  determine,  and  of  the  questions 
therein  involved.  In  an  appeal,  those 
questions  are  presented  by  the  exceptions, 
and  in  this  case  it  is  manifest  that  the  only 
question  presented  by  the  defendant*s  ap- 
peal from  the  Judgment  of  the  trial  Justice 
was  the  legal  question  as  to  the  power  of 
the  plaintiff  to  make  the  contract  of  lease. 
Neither  party  had  any  reason  to  suppose 
that  any  other  question  would  he  consid- 
ered by  the  court,  aud,  for  all  that  we  know. 


neither  party  was  prepared  to  discuss,  or 
did  discuss,  any  other  question.  8o  that, 
if  the  appellate  court  should  undertake  to 
decide  tbe  case  upon  any  other  question, 
both  parties  would  be  taken  by  surprise, 
and  the  losing  party  would  have  Just 
cause  to  complain  that  he  had  been  con- 
demned without  an  opportunity  of  being 
heard.  It  is  true  that  neither  party  was 
in  a  condition  to  raise  by  appeal  the  ques- 
tion whether  the  trial  Justice  bad  erred  in 
bis  finding  of  fact  as  to  who  made  the 
contract  of  lease.  Tbe  defendant  could 
not  do  so,  because  the  decision  of  that 
question  was  in  his  favor;  and  tbe  plain- 
tiff could  not,  because  tbe  Judgment  was 
in  her  favor ;  but,  in  analogy  to  tbe  well- 
settled  practice  in  appeals  to  this  court, 
( Weinges  v.  Cash,  in  S.C.  44,)  she  might,  it 
she  had  so  desired,  have  raised  the  ques- 
tion by  giving  the  notice  indicated  in  that 
case;  but  she  was  uot  bound  to  do  so. 
That  not  having  been  done,  it  seems  to  ns 
that  tbe  only  question  before  the  circuit 
Judge  was  as  to  whether  tbe  trial  Justice 
had  erred  in  his  conclusion  of  law  that  the 
contract  of  lease  was  not  such  a  contract 
as  a  married  woman  had  the  power  to 
make,  and  having  determined  that  there 
was  error  in  such  conclusion,  his  only 
course  was  either  to  reverse  the  Judgment 
absolutely,  or  to  order  a  new  trial,  if  be 
thought,  as  he  manifestly  did,  that  there 
was  also  error  In  the  finding  of  fact  to 
which  the  trial  Justice  bad  applied  what 
lie  regarded  an  erroneous  principle  of  law. 
as  that  seems  to  be  the  only  legal  fbode 
by  which  a  Judgment  could  be  rendered 
"  according  to  the  justice  of  the  case.  '*  Be- 
lieving, as  we  do,  that  the  only  proper  so- 
lution of  this  somewhat  anomalous  case 
Is  to  order  a  new  trial,  without  prejudice, 
we  have  been  careful  to  avoid  any  Indica- 
tion of  opinion  as  to  either  of  tbe  queo- 
tions  mentioned  above;  tor  It  is  quite 
clear  that,  under  the  case  as  amended,  the 
question  of  law  does  not  properly  arise, 
under  this  appeal,  as  the  amendment 
shows  that  the  circuit  Judge  decided  that 
question  in  favor  of  appellant;  and,  as  we 
have  seen,  tbe  question  of  fact  wa»  not 
properly  before  tbe  circuit  Judge,  and  cer- 
tainly is  not  before  us.  even  if  we  assume 
that  we  could  take  jurisdiction  of  such  a 
question  in  a  case  like  this.  Tbe  Judgment 
of  this  court  is  that  the  judgment  of  the 
circuit  court  be  reversed,  without  preju- 
dice, and  that  the  case  be  remanded  to 
that  court,  with  instructions  to  order  a 
new  trial  of  all  the  issues,  both  of  law  and 
fact,  in  the  trial  Justice  court. 

McQowAN,  J.,  concurs. 

(84  8.  C.  1«9) 

Ferodson  et  hI.  v.  Harrison  et  al. 

(Supreme  Court  of  SoiUh  Carolina.    June  17, 
1891.) 

RxrBBBNCB — WHBK  MAT  BB  OBDBBBD— FbBSDIIP- 
TIONB — ^APPBAI.ABLB  OrDBB. 

1.  Code  Civil  Froc.  S.  C.  S  293,  provides  that 
the  court  may,  upon  application,  or  of  its  own 
motion,  except  where  the  investigation  will  re- 
quire the  decision  of  difficult  questions  of  law, 
direct  sreference,  "where the  trial  of  an  issue  of 
fact  shall  require  tbe  examination  of  a  long  ac- 
count on  either  side. "  Held  that,  in  an  action  to 
set  aside  a  deed  and  mortgafie  upon  the  grounds 
of  fraud,  where  tbe  court  neard  statements  of 
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Mtmsel  upon  the  nature  of  the  case,  which  state- 
ments are  not  in  the  record,  and  made  an  order 
of  reference,  it  will  be  presumed,  upon  appeal, 
tiiat  the  statements  showed  that  there  was  a  long 
account  involved. 

8.  Code  Civil  Proc.  8.  0.  S  H,  provides  that 
the  supreme  court  shall  have  exclusive  jurisdic- 
tion to  review  upon  appeal  "an^  Intermediate 
jadgment,  order,  or  decree  involving  the  merits 
in  actions  commenoed  in  the  courts  of  common 

Sleas  ana  general  sessions. "  Held,  that  an  or- 
er  of  reference,  in  an  action  to  set,  aside  a  deed 
and  mortgage  upon  the  ground  of  fraud,  is  not 
appealable,  when  the  pleadings  show  that  the 
qnestions  raised  were  purely  equitable  in  char- 
acter, and  it  appears  that  the  order  was  made 
after  full  statements  by  counsel. 

Appeal  trom  common  plean  circuit  court 
of  UreenTllIe  county;  James  Aldbicb, 
Judge. 

Perry  &  Heyward  and  Westmoreland  A 
Hayaawortb,  lor  appellants.  Wells  A  Orr, 
for  respondents. 

MclYER,  J.  Tbe  plalntltTs,  as  existing 
creditors  of  tbe  defendant  John  H.  Harri- 
son, brought  tbls  action  to  set  aside  an 
alleged  Toluntary  deed  to  bis  wife,  and  al- 
so certain  mortgages  made  by  tbe  wife  to 
tbe  defendants  Samuel  £.  Harrison  and 
Richard  Harrison,  brothers  of  said  John 
H.  Harrison,  under  tbe  allegation  that  the 
same  were  made  with  intent  to  hinder,  de- 
lay, and  defraud  the  creditors  of  John  H. 
Harrison.  The  defendants  answered,  de- 
Bjlng  all  fraud,  and  alleg^ing  that  the  deed 
to  tbe  wife  was  made  upon  tbe  under< 
standing  that  she  would  secure  the  two 
brothers  in  the  claims  they  held  against 
her  husband,  and  was  not,  in  fact,  with- 
out consideration,  and  the  mortgagees 
demanded  that  their  mortgages  should 
be  foreclosed.  The  case  being  at  issue 
and  on  the  docket  for  three  terms,  when 
it  was  called  for  trial,  at  the  third  term, 
tbe  defendants  John  H.  Harrison  and 
bis  wife  moved  for  a  continuance,  upon 
tbo  ground  of  the  sickness  of  some  of 
their  children,  though  no  affldavlts  to 
that  effect  were  presented.  Thfe  motion 
to  continue  was  resisted  by  the  plaintiffs, 
who  insisted  "that  some  progress  should 
be  made,  as  this  was  the  third  term  on 
tbe  calendar,  and  these  defendants  were 
destroying  tbe  value  of  the  mortgaged 
premises,  already  scant  security,  Ijy  cut- 
ting, sawing,  and  selling  off  the  lumber." 
An  order  of  reference  was  then  suggested 
by  plaintiffs'  attorneys.  The  questions  In- 
volved were  then  stated  by  the  respective 
coansel.  Plaintiffs  moved  for  an  order  of 
reference.  No  written  notice  of  this  mo- 
tion or  affidavit  in  support  thereof  was 
gDbmitted,  the  motion  being  based  upon 
what  was  stated  in  open  court.  Tbe 
couDsel  for  John  H.  and  Nannie  E.  Harri- 
son stated  that  they  objected  to  a  refer- 
ence. The  attorneys  for  Samuel  E.  and 
BIcbard  Harrison  neither  consented  nor 
objected  to  the  order  of  reference,  but 
stated  that  they  were  willing  to  unite 
with  the  other  defendants  in  any  course 
tbey  might  pursue.  Judge  Aldrich  stat- 
ed that  It  was  such  a  case  as  was  refera- 
ble under  the  Code;  that  the  plaintiffs 
were  entitled  to  a  trial,  but,  under  the 
circumstances,  he  would  not  force  them  to 
an  immediate  trial;  that  bewould, during 
the  term,  either  try  the  case  himself,  or  re- 


fer it,  if  these  defendants  did  not  wish  to 
leave  their  children.  The  attorneys  for 
John  H.  and  Nannie  E.  Harrison  said 
that  their  clients  did  not  wish  to  come 
eway  trom  their  children  again,  again 
urged  n  continuance,  and  refused  to  con- 
sent to  a  reference.  Thereupon  the  judge 
stated  that  he  would  not  continue  the 
case,  and  passed  an  order  of  reference  in 
the  following  words:  "On  hearing  the 
pleadings  in  this  case,  it  Is  ordered  that  it 
be  referred  to  the  master  to  take  the  tes- 
timony in  this  case,  and  report  the  same  to 
the  court,  together  with  his  conclusions  of 
law  and  fact." 

From  thisorderdefendants  appeal,  upon 
the  several  grouuds  set  out  in  the  record, 
which  impute  error  to  tbe  circuit  judg^e  in 
granting  this  order,  for  the  several  rea- 
sons suggested  therein,  which  will  be  here- 
inafter stated  and  considered.  While 
there  Is  no  such  statement  In  the  record 
as  prepared  for  argument  here,  yet  the 
fact  Is  conceded.  In  tbe  brief  presented  by 
appellants'  counsel,  tbat  respondents* 
counsel  served  on  appellants  a  notice 
"tbat  they  will  ask  the  court  to  sustain 
the  order  upon  the  ground  that  the  same 
is  not  appealable,"  and  hence  we  are  at 
liberty,  as  we  would  not  otherwise  be,  to 
consider  tbat  question. 

Section  11  of  the  Code  specifies  the  cases 
in  which  an  appeal  may  be  taken  to  this 
court,  n%well  from  a  final  judgment  as  an 
intermetnate  order.  It  is  very  clear  that 
the  order  under  consideration  Is  not  ap- 
pealable under  subdivision  S  of  that  sec- 
tion, for  that  relates  to  an  order  made  in 
a  special  proceeding.  It  Is  equally  clear 
that  it  does  not  lall  under  subdivision  2, 
for  that  relates  to  orders  which  must  not 
only  affect  a  substantial  right,  but  must, 
in  effect,  determine  the  action,  etc.,  and, 
as  no  such  effect  can  be  attributed  to  the 
order  in  question,  it  certainly  cannot  be 
appealable  under  that  subdivision.  Carl- 
ington  V.  Copeland,  %  S.  C.  41.  If,  there- 
fore. It  Is  appealable  at  all.  It  must  be  un- 
der subdivision  1  of  that  section,  which 
gives  the  right  of  appeal  from  an  Interme- 
diate order  "Involving  the  merits."  What 
is  the  provlse  meaning  of  tbe  words  just 
quoted  has  never,  so  far  as  we  know,  been 
distinctly  determined.  But  in  tbe  case  of 
Blakeley  v.  Frazler,  11  S.C.122,It  was  held 
that  whenever  a  substantial  right  of  a 
party  to  an  action,  material  to  obtaining 
a  judgment.  Is  denied,  this  subdivision  of 
section  11  secures  the  right  of  appeal  to 
this  court,  and,  as  we  suppose  the  mode 
of  trial,  whether  by  the  court,  by  a  referee 
or  master,  or  by  a  jury.  Is  a  matter  mate- 
rial to  obtaining  a  judgment.  It  follows 
that,  where  a  party  Is  denied  the  mode  of 
trial  to  which  he  is  entitled  by  law,  and 
required  by  an  order  to  submit  to  some 
other  mode  of  trial,  such  order  Is  appeal- 
able. While,  therefore,  every  order  of  ref- 
erence Is  not  appealable,  .vet  there  are 
Some  which  are.  To  determine,  therefore, 
whether ,the  order  in  question  is  appeala- 
ble, it  is  necessary  to  Inquire,  as  in  Da 
Pont  V.  Du  Bos,  (S.  C.)  11  S.  E.  Rep.  1073, 
whether  any  substantial,  legal  right  of  the 
appellants  has  been  denied  by  referring 
all  the  issues  in  the  action  to  the  master. 
The  first  objection  to  tbe  order  raised  by 
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the  gronnds  of  appeal  Is  that  It  was 
granted  without  previooB  notice  that 
such  order  would  be  applied  for.  We  have 
nut  been  cited  to  any  law,  and  we  do  not 
Know  u{  any,  which  requires  notice  in  a 
case  like  the  present. 

The  second  objection  is  that  " no  snffl- 
cient  showing  was  made  as  to  whether  or 
no  it  w»E  such  a  cause  as  could  be  re- 
ferred to  the  master  witboutconsent  of  all 
parties."  The  circuit  judge  had  before 
him  the  pleadings  In  the  cause,  copies  of 
which  are  set  out  in  the  "  case, "  and  they 
were  quite  sufficient  to  show  what  was 
the  nature  of  the  case, — that  It  was  one  of 
purely  equitable  cognizance,  involving  no 
issues  which  either  party  bad  the  right  to 
try  by  Jury;  and  hence  we  see  nothing 
in  this  objection.  Bouland  v.  Carpin, 
27  S.  C.  235,  3  S.  £.  Rep.  219.  Besides,  it 
is  stated  in  the  case  that  the  questions 
involved  were  stated  by  the  respective 
counsel;  and,  surely,  with  the  pleadings 
before  him,  and  these  statements  of  conn- 
sel,  the  circuit  judg^e  had  the  fullest  means 
of  ascertaining  the  nature  of  the  case,  and 
the  character  of  the  issues  involved. 

The  next  objection  seems  to  be  that  the 
Judge  erred  in  referring  the  Issues  of  law 
as  well  as  of  fact  to  the  master,  even  if  it 
were  a  proper  case  for  reference  without 
consent.  The  Code  certainly  contains  no 
such  limitation  on  the  right  to  order  a  ref- 
erence. On  the  contrary,  sectioJF  292  ex- 
pressly provides  that  "all  or  any  of  the  Is- 
sues in  the  action,  whether  of  fact  or  law 
or  both,  may  be  referred, "  etc.,  where  the 
parties  consent,  or.  In  certain  specified 
cases,  presently  to  be  considered,  when  /he 
parties  do  not  consent.  We  suppose, 
therefore,  that  the  real  polntof  this  objec- 
tion will  be  found  in  the  third  ground  of 
appeal,  where  It  is  claimed  that,  inasmuch 
as  the  trial  would  "require  the  decision  of 
difficult  questions  of  law."  the  circuit 
judge  had  no  power  to  refer  any  of  the 
issues  under  the  special  exception  con- 
tained in  section  293.  But  whether  the  de- 
cision of  difficult  questions  of  law  would 
be  required  was  a  matter  for  the  circuit 
judge  to  determine,  and  which  we  must 
assume  be  did  determine,  beiore  granting 
the  order.  Assuming,  then,  that  he  did 
determine  that  there  was  no  such  difficult 
questions  of  law  to  be  decided  as  would 
bring  the  case  within  the  excaption  con- 
tained In  section  293,  we  must  say  that  we 
see  no  error  in  such  determination.  !So 
far  as  we  can  perceive,  from  an  examina- 
tion of  the  pleadings,  the  Issues  presented 
are  mainly  issues  of  fact. 

It  Is  contended,  however,  that  a  circuit 
judge  has  no  right  to  order  a  reference  of 
any  case  to  the  master  or  referee  without 
the  consent  of  the  parties,  except  in  two 
specified  cases :  "  (1)  Where  the  trial  of  an 
issue  of  fact  shall  require  the  examina- 
tion of  a  long  account  on  either  side,  in 
which  case  the  referee  may  be  directed  to 
bear  and  decide  the  (vhole  issue,  or  to  re- 
port upon  any  specific  question  of  fact  in- 
volved therein.  (2)  Where  the  taking  of 
an  account  shall  be  necessary  for  the  in- 
formation of  the  court,  before  judgment, 
or  for  carrying  a  judgment  or  order  into 
effect, "  etc.  Code,  §  293.  And  it  is  insisted 
that  no  such  accounting  was  necessary 


In  this  case.  Whether  such  was  the  tact 
was  a  matter  necessarily  to  be  deter- 
mined by  the  circuit  judge.  In  tlie  first  in- 
stance, at  least;  and  If  necessary  we 
would  assume  in  the  absence  of  any  evi- 
dence to  the  contrary  that  the  circuit 
judge  bad  before  him  enough  to  satisfy 
him  of  that  fact.  Cartee  v.  Spence,  U  8. 
C.  550.  Now,  be  had  before  him  not  only 
the  pleadings,  which  we  also  have,  but,  in 
addition  thereto,  the  statements  of  the  re- 
spective counsel  as  to  the  'questions  in- 
volved, which  statements  are  not  before 
us;  and  it  may  be  that  they, in  connection 
with  the  pleading8,were  sufficient  to  satisfy 
him  that  the  taking  of  a  long  account 
would  be  necessary  to  ascertain  the  true 
state  of  the  iudebtedness  alleged  to  exist 
on  the  part  of  John  H.Harrison  to  his  two 
brothers.  At  all  events,  we  could  not  un- 
dertake to  say  that  such  was  not  the  fact. 
This  case  is  distinguished  from  Smith  v. 
Bryce.17  S.  C.638;  for  there  the  action  was 
upon  a  plain  money  demand,  lu  which  the 
parties  were  clearly  entitled  to  a  trial  by 
jury,  while  here  the  action  is  one  of  purely 
equitable  cognisance,  in  which  the  right  of 
trial  by  jury  is  not  and  cannot  be  claimed. 
While,therefore,  we  are  of  opinion  that.eTOQ 
in  an  equity  cause,  the  circuit  judge  has  do 
power,  without  the  consent  of  the  parties, 
to  refer  the  issues  to  a  master  or  referee 
for  trial,  (though  be  may  order  the  testi- 
mony takeu  and  reported  by  a  refei-ee, — Me- 
Sween  v.  McCown,  21  S.  0.  371,)  unless  the 
case  falls  under  subdivision  1  or  2  or  3  of 
section  293  of  the  Code,  yet  in  this  case  we 
must  assume  that  thecircuit  judge  had  be> 
fore  him  sufficient  to  show  that  the  case 
did  fail  under  one  of  those  subdivlsloas'. 
It  is  true  that  the  case  of  Pelser  v.  Hughes. 
27  S.  C.  418,  8  S.  E.  Rep.  781,  does  contain 
some  expressions  which,  unless  read  In  con- 
nection with  the  point  there  made,  might 
imply  that  the  issues  in  any  equity  cause 
may  be  referred  to  the  master,  without  the 
consent  of  the  parties;  but  when  read  in 
connection  with  the  point  there  made,  as 
they  Aould  be,  there  Is  no  room  for  any 
such  implication.  The  only  point  made 
there  was  as  to  whether  the  defendant 
was  entitled  to  a  trial  by  jury,  and  can 
have  no  reference  to  his  right  to  a  trial  by 
the  court.  Here,  however,  appellants  In- 
sist upon  their  right  to  a  trial  by  the 
court,  and  do  not  claim  a  right  to  a  trial 
by  a  jury ;  and  hence  wedo  not  think  that 
case  applies  to  the  present. 

But,  in  addition  to  what  we  have  said. 
It  seems  to  us  that  the  order  nf  reference 
appealed  from  may  well  be  regarded  as  an 
ot-der  by  consent.  For  this  reason  we 
have  been  careful  to  copy  in  full  from  the 
case  the  statement  of  what  occurred  in  the 
court  below  just  before  the  order  in  ques- 
tion was  passed.  From  that  statement  it 
seems  to  us  that  defendants  were  offered 
the  alternatlveeitherto  goto  trial  at  once 
or  accept  a  reference.  The  motion  to  con- 
tinue was  addressed  to  the  discretion  of 
the  court,  which  could  have  either  refused 
it  absolutely,  or  granted  it  upon  terms; 
and.  practically.  It  was  granted  upon  the 
condition  that  the  case  should  be  referred 
to  the  master.  The  fact  that  the  attor- 
neys for  appellants,  after  being  offered  the 
al  teruati ve,  still "  urged  a  cuutiu  uance,  and 
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ref aaed  to  consent  to  a  reference, "  cannot 
avail  them ;  for,  after  having  accepted  a 
continuance,  which  was  only  granted  up- 
on a  condition,  they  cannot  now  be  per- 
mitted to  repadiate  the  condition  apon 
which  their  motion  was  granted.  It 
seems  to  us,  therefore,  that  we  cannot,  in 
any  view  of  the  case,  say  that  there  was 
any  error  in  granting  the  order  of  reference. 
The  judgment  of  this  conrt  is  that  the  or- 
der appealed  from  be  affirmed. 

McGowAN,  J.,  concnrs. 

(B7  Qa.  268)  ' 


Lane  t.  Lanr. 

{Supreme  Court  q/*  aeorgia.    Hay  27, 1891.) 

latattmos  or  AcnoNs— Suit  aousbt  Guabdiaic 

—Vbkob. 

\.  An  action  against  one  formerly  jplalntU('8 
guardian,  and  administrator  of  his  &ther,  for 
alleged  frandolent  misappropriation  of  money  re- 
ceived in  such  capacities,  is  barred  by  limita- 
tions where  the  administration  was  closed  36 
years,  and  plaintift  reached  his  majority  18 
years,  prior  to  the  commencement  thereof. 

a.  Plalntlll  can  recover  lands  not  adminis- 
tered, but  fraudulently  merged  into  the  admin- 
istrator's estate,  and  mesne  profits  thereon,  since 
no  prescriptive  title  can  ripen  from  a  possession 
originating  in  fraod. 

Error  from  superior  court,  Emanuel 
county ;.  Roqer  Gamble,  Judge. 

Bill  by  E.  L.  Lane  against  B.  S.  Lane  to 
recover  money  and  land  alleged  to  have 
been  misappropriated  by  the  latter  as  ad- 
ministrator and  gaardian. 

Williams  &  Brennan,  T.  H.  Potter,  and 
Dell  &  Wade.tor  plaintiff  in  error.  Twiggs 
&  Verdery  and  Edward  Huater,  for  de- 
fendant in  error. 

Simmons,  J.  Before  the  passage  of  the 
procedure  act  of  1887,  E.  iS.  Lane  filed  a 
bill  in  the  superior  court  of  Emauuelcouo- 
ty  against  B.  L.  Lane,  malcing,  iu  brief, 
the  followins  case :  About  May  22, 1S54, 
complainant's  father  died  intestate,  leav- 
ing as  his  sole  heirs  complainant  and 
bis  mother.  Defendant  qualified  as  ad- 
ministrator of  the  estate,  and  was  also 
appointed  guardian  of  complainant.  The 
estate  consisted  of  a  large  amount  of 
personal  property,  and  various  tracts  of 
land  situate  iu  Emanuel  and  other  coun- 
ties. Defendant  realized  large  sams  of 
money  from  the  proceeds  of  the  perKOualty 
and  the  sales  and  hire  of  slaves,  and  made 
false  and  fraudulent  returns  to  the  court 
of  ordinary  as  to  his  disposition  of  the 
same.  At  the  September  term,  1861,  of  the 
cnort  of  ordinary,  he  obtalneid  a  letter  .of 
dismission  as  administrator  of  the  estate, 
bat  procured  the  same  by  reason  of  said 
fraudulent  returns  and  other  gross  mis- 
representations of  fact  to  said  court  of  or- 
dinary. Some  of  the  tracts  of  land  belong, 
big  to  the  estate  of  complainant's  father, 
and  mentioned  in  the  bill,  were  never  sold 
or  otherwise  administered  by  defendant, 
bot  he  merged  them  into  bis  own  estate, 
converted  th'em  to  his  own  use,  and  is 
now  in  the  possession  and  enjoyment  of 
the  same.  In  January,  1873,  when  com- 
plainant was  within  one  year  of  bis  ma- 
jority, he  bad  an  interview  with  defeud- 
ant,  who  was  his  uncle,  and  for  whom  be 
entertained    the   utmost  veneration  and 


love.  Id  this  Interview,  defendant  falsely 
told  him  that  the  estate  of  his  father  was 
overwhelmingly  in  debt ;  that  there  was 
nothing  coming  to  him  from  the  estate ; 
and  that  the  court-house  of  Emanuel 
county  was  burned  during  the  war,  and 
all  the  records  destroyed.  Complainant 
was  raised  on  the  farm  of  bis  step-father, 
had  very  few  educationaJ  advantages, 
and  grew  up  In  profound  ignorance  of  his 
rights.  Having  the  utmost  confidence  in 
the  integrity  and  truthfulness  of  defend- 
ant, complainant  believed  his  statements, 
and  did  not,  until  the  early  part  of  the 
year  1887,  learn  the  true  history  of  the  ad- 
mlnistratioD  and  gcuardlansbip,  or  have 
any  knowledge  of  the  gross  frauds  and  de- 
ception practiced  upon  him  by  defendant. 
The  bill  prays  that  the  judgment  of  the 
court  of  ordinary,  granting  defendant  a 
discharge  as  administrator,  be  annulled 
and  set  aside;  that  defendant  t>e  com- 
pelled to  come  to  a  just  accounting  with 
complainant  concerning  all  matters  In- 
volved, both  in  the  administration  and 
guardianship:  that  complainant  have  a 
decree  In  bis  favor  for  large  sums  of  money 
due  to'  him  by  defendant  in  both  capaci- 
ties ;  and  that  defendant  be  compelled  to 
restore  to  complainant  his  undivided  half 
interest  in  all  the  lands  of  the  estate  con- 
verted by  defendant  to  his  own  use,  to- 
gether with  the  rents  thereof.  A  motion 
to  dismiss  the  bill,  on  the  ground  "that 
no  legal  canse  of  action  under  the  law  was 
set  forth, "  was  sustained  by  the  court  be- 
low; and  this  is  the  error  complained  of. 
Strictly  construed,  the  terms  of  this  mo- 
tion would  not  cover  the  statute  of  lim- 
itations; but  in  the  argument  here  coun- 
sel for  both  parties  treated  it  as  embrac- 
ing that  defense,  and  we  rule  on  it 
accordingly. 

1.  So  far  as  this  bill  seeks  to  bring  de- 
fendant to  account  for  his  actings  and  do- 
ings as  administrator  and  guardian,  and 
to  recover  money  alleged  to  be  due  to 
complainant  by  the  defendant  in  both  or 
either  of  these  capacities,  the  case  is  hope- 
lessly barred  by  the  statute  of  limitations. 
Complainant  attained  his  majority  in  the 
year  1874,  but  waited  about  l.S  years  be- 
fore making  a  demand  on  defendant  either 
for  information  or  a  settlement,  or  bring- 
ing Ills  suit.  It  is  manifest,  from  the  al- 
legations of  the  bill  itself,  that  complain- 
ant has  been  guilty  of  the  grossest  negli- 
gence and  inattention  in  looking  after  his 
rights.  The  exercise  of  the  slightest  dili- 
gence would  have  enabled  him  to  discover 
at  any  time  the  existence  of  the  frauds  al- 
leged to  have  been  perpetrated  by  the  de- 
fendant; and  no  sufficient  reason  appears 
In  the  bill  why  be  could  not  and  should 
not  have  long  since  ascertained  the  truth 
and  brought  his  suit.  We  deem  the  prop- 
osition that  complainant  is  barred  by  the 
statute  of  limitations,  so  far  as  this  branch 
of  the  case  is  concerned,  too  plain  to  re- 
quire further  argument  or  elucidation. 

2.  Although  the  lands  alleged  to  have 
been  converted  by  the  defendant  to  his 
own  use  are  very  loosely  described,  yet, 
taking  ail  the  allegations  of  the  bill  and 
exhibits  thereto  together,  the  description 
is  sufficient  to  identify  them,  and,  by 
amendment,  this  description  may  be  made 
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more  fall  and  complete.  There  was  no 
spectai  demurrer  to  bo  mnch  of  the  bill  ae 
seeks  a  recovery  of  the  land  on  the  ground 
that  complainant  had  a  remedy  by  suit 
at  law,  or  for  any  other  reason,  but  only 
a  general  motion  to  dismlHS,  as  above 
stated ;  and  there  is  enoiiKh  in  the  bill, 
we  think,  to  retain  It  in  court  as  an  ac- 
tion for  the  recovery  of  complainant's  In- 
terest in  such  of  these  lands  as  are  situate 
in  Emanuel  county,  and  are  still  in  de- 
fendant's possession,  together  with  mesne 
profits.  If  defendant's  possession  origi- 
nated in  fraud,  as  the  bill  alleges,  no  pre- 
scriptive title  could  ripen  in  his  favor 
against  the  complainant;  and,  while  the 
bill  does  not  purport  to  be  an  action  of 
ejectment,  the  allegations  and  prayers 
thereof  are  broad  enough,  iu  our  Judg- 
ment, to  allow  the  case  to  proceed  for  the 
purpose  indicated. 

We  reverse  the  judgment  of  the  court 
below  dismissing  the  bill,  with  directions 
that  leave  be  granted  to  complainant  to 
so  amend  his  bill  as  to  make  it  complete  in 
all  respects  necessary  to  recover  a  half  in- 
terest In  the  unadmlnlstered  lands  of  his 
father's  estate  lying  in  Emanuel  county 
and  still  In  defendant's  possession,  as  well 
as  such  rents  for  the  same  us  he  could  re- 
cover in  an  action  of  ejectment.  Judg- 
ment reversed,  with  directions. 

(87  Ga.  146) 

Britt  v.  Rawlinos. 
(Swpreme  Court  of  Georgia.    April  20, 189X.) 
Construction  of  Will  —  Nature  of  Estate. 
Code  Oa.  $  2454,   provides  that  the  word 
"lend,"  when  occurring  in  a  will,  must  be  oon- 
stniea  to  mean  "Rive,"  unless  the  context  re- 
quires its  restricted  meaning,    field,   that  tlie 
words,  "I  loan  to  my  wife"  certain  land  "in  lien 
of  dower,  "convey  only  a  life-estate,  wlieu  occur- 
ring in  an  item  wherein  testator  also  "gives  and 
beoueaths"  certain  slaves  to  bis  wife,  "to  her 
and    her  heirs  forever,"    and    "gives    and   be- 

?;ueaths"  to  her  certain  perishable  prui>erty  "in 
ee-slmple. " 

Error  from  superior  court,  Washington 
county:  Jamks  K.  Hixes,  Judge. 

Jioffers  &  Porter,  for  plaintiff  in  error. 
Harris  &  Rawllnffs,  A.  F.Daly,  and  Ev- 
ans <%  Evans,  for  defendant  in  error. 

Simmons,  J.  The  third  Item  of  the  will 
of  William  Tanner  was  as  follows:  "I  give 
and  bequeath  to  my  beloved  wife,  Louise 
Tanner,  one  negro  woman,  Elcy,  and  her 
five  children,  Malinda,  Jincy,  Isaiah,  Eady, 
and  Sarah  Ella,  and  their  future  increase, 
to  her  and  her  heirs  forever.  I  also  loan 
to  my  said  wife  all  that  portion  of  my 
land,  embracing  my  homestead,  lying  be 
twcen  the  creek  by  William  Whiddon  to 
the  Fenn's  Bridge  road  from  Sandersville, 
containing  about  three  hundred  acres, 
more  or  less.  This  land  I  loan  her  In  lieu 
of  a  dower.  I  also  give  and  bequeath  to 
my  said  wife,  in  fee-simple,  an  equal  por- 
tion of  my  perishable  property  with  my 
children,  to  her  and  her  heirs  forever." 
Upon  the  trial  of  this  case  below,  the 
sourt  held  that  this  item  conveyed  an  ab- 
solute fee-simple  estate  in  the  lands  there- 
in described  to  Mrs.  Tanner,  the  testator's 
widow,  and  accordingly  directed  a  verdict 
for  the  plaintiff,  who  was  an  heir  of  Mrs. 
raoner,  and  claimed  under  her  by  virtue  of 


this  will.  A  new  trial  was  granted,  for 
the  reason,  no  doubt,  that  the  court's  con- 
struction of  the  will  was  wrong.  We 
think  the  court  erred  in  his  ruling  at  the 
trial,  and  did  right  in  recalling  the  same. 
Section  24.54  of  the  Code  provides  that  the 
word  "lend,"  when  occurring  in  a  will, 
will  be  construed  to  mean  "give,"  unless 
the  context  requires  its  restricted  meaning. 
We  have  no  dlfHculty  In  arriving  at  the 
conclusion  that  in  this  particular  will  the 
context  does  require  that  the  word  "loan" 
should  be  held  not  to  mean  "give."  It  is 
a  cardinal  and  familiar  doctrine  that.  In 
the  interpretation  of  wills,  the  "intention 
of  the  testator  shall  be  diligently  sought 
for,  and  effect  given  to  thesame so  far  as 
may  be  consistent  with  the  rules  of  law. " 
Code.  §  2456;  Weed  v.  Knorr,  77  Ga.  644, 
1  S.  E.  Rep.  167,  and  cases  there  cited.  It 
will  be  observed  that,  in  disposing  of  the 
slaves  mentioned  in  the  item  of  the  will 
above  quoted,  the  testator  gave  and  be- 
queathed them  t>  his  wife,  "to  her  and  her 
heirs  forever. "  In  the  same  item  he  also 
gaveand  br-qaeathed  to  his  wife  a  share  of 
his  perishnble  property  in  fee-simple.  It 
appears,  then,  that  the  gifts  of  the  slaves 
and  the  share  In  the  perishable  property 
were  plainly  and  unequivocally  absolute; 
but  In  this  same  item.  In  disposing  of  bta 
land,  the  testator  uses  the  word  "loan," 
and  expressly  says  that  the  land  is  loaned 
to  his  wife  in  lieu  of  a  dower,  which  he  un- 
questionably knew  was  only  a  life-estate. 
It  is  difficult  to  con<teive  why  he  should 
have  used  these  different  expressions  in  re- 
lation to  the  several  kinds  of  property  dis- 
posed of  by  this  item,  unless  he  intended 
that  his  wife  should  have  the  slaves  and 
other  personalty  absolutely,  and  the  land 
only  for  life.  Weareentirely  satlsQed  that 
this  was  the  Intention  of  the  testator,  and 
that  such  intention  iseasily  and  unmistak- 
ably to  be  gathered  from  the  will  Itself. 
It  follows  that  the  heirs  of  Mrs.  Tanner 
had  no  title  to  the  land  in  dispute,  but 
chat  the  title  to  the  same  was  In  the  de- 
fendant, who  bought  the  land  at  a  public 
sale,  lawfully  and  regularly  made  by  the 
administrator  cum  testnnieuto  iinnexo  of 
William  Tanner's  estate,  after  Mrs.  Tan- 
ner's death.  Tbejudgmentof  thecourt  be- 
low Is  therefore  affirmed. 

(87  Qa.  148) 

Bernstein  v.  Clark. 

(Supreme  Court  of  Georgia.    April  20, 1891.) 

Cbbtiorabi  to  Justice— Apfbal. 

Where  there  are  issues  of  fact,  and  the 

amount  involved  is  less  than  tSO,  certiorari  wlU 

not  lie  to  a  judgment  of  a  justice  of  the  peace. 

Appeal  is  the  proper  remedy. 

Error  from  superior  court,  De  Kalb 
county ;  Richard  H.  Clakk,  Judge. 

J.  N.  Olenn,  for  plaintiff  in  error.  Joha 
S.  Candler,  for  defendant  in  error. 

Lumpkin,  J.  From  the  judgment  of  a 
justice  of  the  peace,  rendered  in  a  silt  upon 
an  account  for  less  than  $50,  there  being 
Issues  of  fact  involved,  a  certiorari  will 
not  lie,  but  there  should  be  an  appeal  to  a 
jury  in  the  justice's  court.  Thompson  v. 
Dodd,  Hi  Ga.  264, 10  S.  E.  Kep.  739:  Green- 
wood V.  Furniture  Factory,  13  S.  E.  Rep. 
128,  (last  term.)    Judgment  reversed. 
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Mn.LEB  r.  Mann  et  al. 

tSuoreme  Court  of  Appeals  qf  Virginia.  JtUy 
2,1891.) 

Baja  ttrsib  Trust-deed— Vauwtt. 

Code  Va.  i  2143,  provides  that  the  trnstee 
IB  a  deed  given  to  secure  debts  shall,  when  re- 
qnired  by  any  creditor  secured,  after  the  debt 
due  him  has  become  payable  and  default  has 
been  made,  sell  the  property,  or  so  much  thereof 
as  may  be  necessary,  at  public  auction,  having 
first  given  reasonable  notice,  etc.  Mela,  that  a 
sale  made  as  thus  required  is  valid,  and  the  fact 
that  the  trnstee  sold  only  half  of  the  land  will 
not  be  presumed  to  be  an  abuse  of  discretion, 
when  It  was  suiBcient  to  satisfy  the  debt,  and 
the  debtor  made  no  request  that  he  sell  a  greater 
amount.       , 

Action  tor  partition  b.r  J.  M.  Miller, 
againnt  Henry  A.  Mann  and  Milton  O. 
Mann  and  others.  From  a  decree  for  de- 
tendant8,  plaintiff  appeals. 

Botttb  Jk  Stuart  and  F.  S.  Blair,  for 
appellant.    Can'/  Tri^y,  tor  appellees. 

Lact,  J.    This  is  an  appeal  from  a  de- 
cree of  the  circuit  coart  of  Washington 
connty,  rendered  on  the  26th  day  of  Feb- 
mary.   1889.    The   bill  was   filed  In  this 
canse  by  the  appellant,  J.  M.  Miller,  In 
June.  1^,  repreHentlne  that  he  had  be- 
come the  pnrchaBcr  of  a  tract  of  laud  at 
a  sale  thereof  by  a  trustee,  regularly  and 
dnly  made  after  due  notice  and  due  ad- 
verUsenient;  that  the  land  was  conveyed 
in  trust  to  the  trnstee  to  secure  the  pay- 
ment of  a  bond  of  $600,  duly  executed  by 
Henry  A.  Mann  (the  father)   and  Milton 
6.  Mann  (the  son)  to  Henry  Roberts,  their 
creditor,  and  L.  T.   Cosby    was   named 
trustee   therein,  and    duly    accepted    the 
tmst,  and   signed    the   deed  as  trustee; 
and  that  there  was  also  a  second  tract  of 
land  conveyed  in  the  said  deed  to  secure 
the  said  debt,  about  which  there  appears 
to  be  no  controversy  here.    The  tract  of 
land  situated  in  Poor  valley,  in  the  coun- 
tj  of  Washington,  was  sold  under    the 
trost-deed,  and  purchased  by  the  said  ap- 
pellant.   The  bill  sets  forth  that  this  tract 
of  land,   which  contained  300  acres,  was 
tormerly  the  property  of  Charles  Mann, 
deceased,  who  was  the  father  of  the  said 
Henry  A.   Mann   and   the  grandfather  of 
the  said    Milton    6.  Mann.    That    there 
were  eight  devisees  of  the   said   Charles 
Mann,  deceased,  and  that  Henry  A.  Mann 
pnrchaspd  the  Interest  of  all  of  them  except 
a  grandchild,  one  Pattie  Lucenda  Mann, 
hot  that,  being  about  to  go  into  banli- 
roptcy  at  that  time,  the  said   Henry  A. 
Msnn  caused  the  said  land  to  be  by  bis 
brothers  and  sisters  (he  himself  Joining 
therein)  conveyed  by  deed  to  his  son,  Mil- 
ton G.  Mann.    That  said  deed  was  nut  re- 
corded, but  held  subject  to  the  order  of 
Henry  A.  Mann,  duly  acknowledged   by  a 
third  person.    That  both  Henry  A.  Mann 
and  Milton  G.  Mann  executed  the  deed  to 
the  trnstee,  Cosby,  to  secure  the  debt  due 
to  Aoberts.    That  after  he  bad  become 
the  parcliaser  of  this  land  he  received  a 
deed  from   the  trustee,  having  paid  the 
pnrchase  money  down,  which   was  $600, 
the  amount  of  the  Roberts  debt  secured 
therein.    That  it  had  not  been  necessary 
tu  sell  the  whole  tract  of  land  to  pay  the 
1600  dne  thereon,  but  that  the  trustee  had 
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divided  the  same,  and  be  bad  become  the 
purchaser  of  one  piece  of  the  land.  That 
he  had  received  and  held  poHsespion  of  the 
deed  from  the  children  of  Charles  Mann, 
deceased,  to  Milton  G.Mann;  It  having 
been  delivered  to  him  by  Henry  A.Mann, 
who  had  retained  control  of  it,  as  the  sale 
to  Milton  G.  Mann  was  merely  formal. 
That  both  of  these,  Henry  A.  Mann  and 
Milton  6.  Mann,  were  now  demanding 
this  deed,  and  both  claiming  to  be  the 
owner  of-  the  land  in  question,  whereas 
this  constituted  a  cloud  upon  bis  title,  and, 
moreover,  the  said  Pattie  Lucenda  Maun, 
having  never  parted  with  her  Interest  in 
the  said  land,  was  the  owner  of  one-eighth 
of  the  same,  whereas  he,  as  the  purchaser 
under  the  aforesaid  trust-deed,  was  the 
owner  of  one-half  of  the  whole;  and  prayed 
that  the  land  might  be  partitioned  be- 
tween him,  giving  hlra  his  one-half,  ac- 
cording to  his  purchase,  and  to  Pattie  Lu- 
cenda Mann  her  one-eighth  out  of  the 
residue,  and  the  rest  allotted  to  Henry  A. 
Mann  or  to  Milton  G.  Mann,  as  the  right 
might  appear.  Milton  G.  Mann  answered 
this  bill,  and  set  forth  that  the  facts  in  the 
bill  detailed  leading  up  to  the  sale  by  the 
trustee,  Cosby,  to  Miller  were  true,  and 
adding  that  when  tlie  deed  was  made  to 
him  he  executed  and  delivered  to  Henry  A. 
Mann  his  note  for  $1,600,  which  had  been 
given  by  his  father  to  Miller  along  with 
the  deed.  In  bis  answer  be  contended 
that  the  sale  was  made  on  a  most  inclem- 
ent day,  at  the  court-house  of  the  coun- 
ty, remote  from  the  land  sold,  and  but 
few  persons  were  present  at  the  sale; 
charged  that  the  land  had  been  divided 
by  the  trustee,  at  the  suggestion  of  Miller, 
who  had  then  become  the  purchaser  of  the 
best  part  of  the  farm,  and  bad  left  only 
what  was  worthless  for  him,  and  that 
this  was  a  fraud  upon  his  rights:  be  de- 
nied any  fraudulent  intent  on  the  part  of 
either  Henrj'  A.  Mann  or  himself;  and 
prayed  that  the  sale  to  Miller,  as  set  forth 
above,  might  be  set  aside  as  fraudulent 
and  unfair;  that  inquiries  be  made  about 
title,  and  priorities  of  liens  ascertained, 
before  any  future  sale.  Lucenda  Mann, 
being  an  infant,  answered  by  guardian  ad 
litem;  and  on  the  14th  of  May,  18S6,  the 
court  rendered  a  decree  in  the  cause  to  the 
following  effect,  after  bringing  the  cunwe 
on  upon  what  has  been  mentioned,  and 
the  order  of  publication,  duly  published 
and  posted  against  Lucenda  Mann,  as 
follows,  to- wit :  "  On  consideration  where- 
of, the  court  doth  adjudge  that  complain- 
ant. Miller,  under  purchase  from  trustee, 
Cosby,  acquired  any  title  held  by  H.  A. 
Mann  and  Milton  G.  Mann  to  the  land  so 
purchased  by  him:  and  it  is  further  ad- 
judged, ordered,  and  decreed  that  L.  T. 
Cosby  do,  as  special  commissioner,  hear 
proof  of  and  report  to  court  whether  or 
not  the  deed  from  Charles  Mann's  devisees 
to  M.  G.  Mann  was  delivered  to  M.  G. 
Mann  as  and  for  his  deed."  The  commis- 
sioner reported  that  "your  commissioner 
is  of  opinion  that  said  deed  was  delivered 
to  M.  G.  Mann  as  and  for  his  deed,"  and 
returned  the  deposition  upon  which  his  re- 
port was  based.  In  October  following,  a 
petition  was  filed  in  the  cause,  by  leave  of 
the  court,  praying  tor  a  rehearing  of  the 
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decree  ren«1ered  at  the  May  term,  afore- 
aaicl ;  which  objected  to  the  trustee,  Coh- 
by,  as  a  saitable  person  to  take  tbe  ac- 
coant  ordered ;  that  the  bill  was  demurra- 
ble; and  suggeeting  various  defects  in  the 
bill  and  in  the  proceedings.  Tbe  answer 
to  this  bill  set  forth,  amouK  otlier  things, 
that  the  special  commissioner,  Cofiby,  was 
not  only  not  objectea  to,  but  that  his  ap- 
pointment was  consented  to,  and  that  he 
was  never  objected  to  until  he  made  his 
report  against  tbe  defendant.  On  tbe  22d 
day  of  February,  1887.  another  decree  was 
rendered  In  the  cause,  by  which  Cosby  was 
set  aside  as  commissioner,  and  the  deposi- 
tion taken  I)y  him  suppressed,  and  the 
same  ordered  to  be  retaken,  and  referred 
it  to  F.  T.  Barr,  who  was  appointed  a 
commissioner  to  ascertain  who  has  been 
in  possession  of  the  land  devised  by 
Charles  Mnnn,  deceased,  since  bis  death, 
and  who  is  chargeable  with  rents  to 
plaintiff,  Pattie  L.  Mann,  and  for  what 
time,  and  what  amount  of  rents,  and  It 
those  in  possession  thereof  have  placed 
permanent  improvements  thereon;  what 
these  improvements  now  add  to  the  value 
of  the  land,  and  by  whom  they  were 
placed  there;  what  waste  or  injury,  if  any, 
has  been  done  to  the  same  by  those  iu  pos- 
session, and  by  whom  the  damages  were 
caused  thereby.  And  the  commissioner 
will  ascertain  whether  land  has  advanced 
in  value  since  the  SOth  of  April,  1881,  and, 
it  so,  what  is  the  extent  of  said  advance. 
And  the  commlsBioner  will  also  ascertain 
whether  nr  not  the  deed  of  said  devisees 
of  said  Charles  Mann  to  said  Milton  O. 
Mann  was  ever  consummated  by  delivery. 
Said  commissioner  to  make  report  to 
court.  And  leave  was  given  to  the  de- 
fendants to  file  a  cross-bill  against  the 
plaintiff,  James  M.  Miller,  to  set  up  any 
&aud  or  any  other  matter  going  to  the 
validity  of  the  deed  of  Cusb.v,  trustee,  to 
said  Miller,  under  which  said  Miller  claims. 
This  cross-bill  was  died  accordingly,  set 
up  substantially  what  has  gone  before, 
and  bringing  out  the  fact  that  James  M. 
Miller  was  the  son-in-law  of  Henry  A. 
Mann,  and  had  lived  as  a  tenant  on  a 
part  of  this  land,  and  had  been  put  there 
bT  Henry  A.  Mann  with  the  consent  of 
MJlton  G.  Mann.  And  to  this  Millsr  made 
answer,  denying  all  fraud  nr  collusion  on 
his  part  with  Cosby  or  anybody  else.  As 
to  the  sale,  he  said  that  the  beneUciary 
required  the  trustee  to  sell  under  the  deed. 
The  land  was  advertised  for  two  courts, 
being  at  one  court  adjourned  over,  to 
gratify  tbe  debtor;  to  tbe  next  court,  to 
give  him  the  opportunity  to  raise  money 
to  pay  the  debt.  That  on  the  second 
court-day  tiie  debtors,  neither  of  them, 
paid  any  part  of  the  debt,  nor  did  tbey 
put  in  an  appearance.  That  complain- 
ant's son  was  in  town,  and  yet  absented 
himself  from  the  court-house  and  from  the 
sale.  That  a  large  crowd  was  present, 
and  the  day  not  specially  inclement  for 
the  winter  season.  That  since  his  pur- 
chase be  h<M  improved  his  land  a  good 
deal  by  honest  toll,  fencing,  clearing,  and 
building  some,  and  it  Is  more  productive; 
whereas  tbe  residue  of  the  land  has  been 
left  severely  alone,  and  bis  land,  being 
thus  improved.  Is  much  sougbtafter  by  his 


generous  relatives,  "  who  toil  not.  neither 
do  they  spin."  The  commissioner,  Barr, 
on  the  16th  of  May,  1888,  made  his  report, 
and  returned  tbe  accounts  ordered.  "First. 
Since  the  death  of  Charles  Mann,  in  1866, 
the  lands  have  been  in  the  possession, 
first,  of  H.  A.  Mann  down  to  May  6. 1872, 
when  M.  G.  Mann,  by  virtue  of  hia  deed, 
came  into  possession  of  these  lands,  except 
that  Miller  has  since  his  purchase  held  pos- 
session of  the  lands  he  purchased  from 
Cosby,  trustee.  Secondly.  That  H.  A. 
Mann  and  M.  O.  Mann  and  J.  M.  Miller 
are  severally  liable  for  rents  to  Pattie 
L.  Mann,  and  returned  an  account  of 
this.  Thirdly.  That  the  improvements  put 
on  the  land  by  Miller  on  his  p'ortion  con- 
stitute the  only  Improvements  that  add 
materially  to  tbe  value  of  the  land ;  that 
these  add  $250.00  to  tbe  value  o(  the  land; 
that  tbe  waste  on  the  H.  A.  &  M.ti.  Mann 
part  of  the  land,  when  taken  together, 
counterbalances,  when  tbe  whole  tract  is 
considered,  tbe  improvements  put  by 
Miller ;  and  that  tbe  deed  of  the  lands  by 
the  devisees  of  Charles  Mann,  dec'd,  to 
M.  O.  Mann  was  consummated  by  deliv- 
ery." To  this  report  H.  A.  and  M.  Q. 
Mann  excepted,  in  seven  exceptions,  all 
pointed  to  and  against  the  account  for 
rents.  On  tbe  26tb  day  of  February,  1888, 
the  decree  complained  of  and  appealed 
from  here  was  rendered,  in  which  the  sale 
to  Miller  by  Cosby  was  set  aside  and  an- 
nulled, and  Mann,  tbe  plaintiff  In  the  cross- 
bill,—that  is,  M.  G.  Mann, — was  required 
to  pay  to  the  purchaser  f797.!)8,  with  in- 
terest of  $064,  part  thereof,  from  26th  day 
of  February,  being  the  amount  of  the  pur- 
chase money  with  interest,  and  the  value 
of  Improvements,  from  which  rents  were 
deducted,  and  in  default  of  this  payment 
a  resale  was  ordered ;  and,  default  being 
made  in  tbis  payment,  the  commissioner 
named  in  the  decree  for  the  purpose,  made 
tbe  sale  ordered,  and  reported  tbe  sale 
May  7, 1889,  when  it  was  bought  by  N.  W. 
Mann,  when  It  was  sold  at  f88S.22.  Tbe 
court,  by  decree  in  the  cause,  on  the  25th 
day  of  May,  1889,  confirmed  this  report, 
decreed  that  tbe  money  be  distriboted. 
costs  first,  and  Miller's  purchase  money 
next,  f(om  which  was  to  be  deducted  one- 
third  of  the  cost  of  Commissioner  Barr's 
report.  It  is  assigned  as  error  here  that 
this  decree— that  is,  the  decree  of  Febru- 
ary 26. 1889—18  erroneous  because  It  an- 
nulled the  sale  made  by  the  trustee,  Cosby, 
to  Miller,  and  in  disturbing  the  decree  of 
May  14, 1886. 

It  is  difBcnlt  to  discover  from  this  de- 
cree tbe  reason  which  moved  the  court  to 
set  aside  and  annul  this  sale  made  by  tbis 
trustee.  No  reason  is  (riven.  The  com- 
missioner in  each  case,  Commissioner  Barr 
as  well  as  the  first,  reports  otherwise,  and 
the  court  had  by  its  decree  of  May  14, 1886, 
ratified  the  sale.  One  ground  upon  wliich 
it  is  attacked  is  that  more  time  was  not 
given  the  debtor  to  pay  the  debt  secured 
by  tbe  said  trust  deed;  another  is  that 
the  trustee  sold  a  pare  of  the  land,  in- 
stead of  the  whole  of  it;  and  still  another 
is  that  the  sale  was  made  of  the  beat  part. 
Thee  vldence  shows  that  every  opportunity 
was  afforded  to  the  debtor  to  pay  tbe  debt ; 
that,  upon  bis  assurance  that  he  had  $200 
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be  could  and  would  pajr  on  the  d6bt  of 
$600,  it  was  postponed  a  month,  from  one 
coort-day  to  another,  bnt  this  hp  did  not 
pay,  an  we  hav*i  seen ;  and  on  the  day  of 
sale,  fixed  apon  by  his  request,  he  was  ab- 
sent because  of  bad  weather,  but  a  larsre 
crowd  was  present  ol  other  people.    He 
did  not  have  the  money  to  pay,  and  after 
three  years  and  more  of  postpunement  by 
this  litigation  be  was  still  unable  to  pny  It 
or  to  borrow  It  upon  the  condition  of 
having  the  laud  back;  and  theclalm  of  In- 
adequacy of  price  is  shown  of  any  force 
by  the  circumstance  that  after  all   this 
delay,  and  notwithstanding  Miller's  per- 
manent and  substantial    improvements, 
the  land  did  not  bring  enough  to  pay  the 
costs  and  Miller's  debt  for  the  purchase 
money  he  had  paid.    The  sale  was  made 
after  due  advertisement,  and  full  notice 
to  the  debtor  and  the  general  public.    The 
sale  was  completed,  the  money  paid  down 
by  the  purchaser,  and  a  deed  made  by  the 
trustee  to  him.    And  upon  the  faith  of  his 
purchase  he  had  built  upon  the  land,  and 
made  fences,  and  cleaned  up  rugged  places, 
and  improved  the  land  for  agriculture; 
whereas  the  other  half  of  the  land  had 
been  allowed  to  go  to  waste  by  the  oth- 
er parties,  while  they  clamored  for  this, 
which  had  been  adorned  by  the  trnlts  or 
Miller's  toil  and  Industry.    It   would  be 
a  bard  case  it  a  purchaser  In  the  market 
overt  from   the  holder  of  the  legal  title, 
and  acting  according  to  the  authority  uf 
the  deed  under  which  he   held  it,  could   by 
any  rule  of  law  be  made  thus  to  suffer. 
The  trustee  certainly  did  not  err  in  selling 
80  much  of  the  land  as  was  Hufflcleut  to 
pay  the  debt.    A  trustee.  In  any  such  deed, 
unless  the  deed  otherwise  provide,  shall, 
whenever  required  by  any  creditor  secured, 
or  any  surety  indemnified  by  the  deed,  or 
the  personal  representatives  of  any  such 
creditor,  or  for  which  such  surety  may  be 
liable,  Bball  have  become    payable,  and 
default  shall  have  been  made  In  the  pay- 
ment thereof,  or  any  part  thereof,  by  the 
grantor,  sell  the  property  conveyed  by  the 
deed,  or  so  much  thereof  as  may  be  neces- 
sary, at  public  auction,  for  cash,  having 
first  given  reasonable  notice  of  the  time 
and  place  of  sale:  and  shall  apply  the  pro- 
ceeds of  sale,  first,  to  the  payment  of  ex- 
penses  attending   the    execution    of    the 
court,  including  a  payment  to  th3  trust<^ 
of  5  percent,  on  the  first  $300,  and  2  per 
cent,  on  the  residue  of  the  proceeds,  and 
then  pro  rata    (or  In  the  order  of  priori- 
ty, if  any  is  prescribed  in  the  deed)  to  the 
payment  of  the  debts  secured,  and  the  in- 
demnity of  the  snreties  indemnified  by  the 
deed,  and  shall  pay  the  surplus,  if  an.v,  to 
the  grantor,  his  heirs,  personal  represen ta- 
tiveH,  or  assigns.    Code  Va.  §  2442.    The 
trustee  was  vested  with  clear  and  distinct 
powers  under  this  statute,  by  virtue  of 
this  deed,  subject  to    the    right    of   the 
debtor  to  deprive  him  of  all  power  and 
control  over  the  subject  by  payment  of  the 
debt.   The  debtor  had  himself  clothed  him 
with  this  power,  and  procured  his  accept- 
ance thereof,  by  causing  him  to  sign  the 
deed  along  with  himself.    Ha vingthus un- 
dertaken the  trust,  the  trustee  was  liable 
If  he  ((tiled  faithfully  to  i)erform  the  trust. 
Every  opportunity  was  given  the  debtor 


to  pay  the  debt,  and  thus  extinguish  the 
powers  of  the  trustee,  but  this  he  failed 
and  neglected  to  do ;  and  the  execution  of 
the  power  of  sale  in  the  deed  conveyed 
the  title  to  the  purchaser,  and  deprive<l 
the  debtor  of  all  interest  in  the  premises. 
The  purchaser's  title,  if  the  power  has 
been  pi-operly  and  regularly  executed,  is 
ab^olnteand irredeemable.  Irregularities, 
it  taken  advantage  of  promptly,  may  he 
corrected  In  a  court  of  equity  ;  and  it  is 
said  that  any  conduct  of  the  debtor  that 
would  render  it  inequitable  for  him  to 
take  advantage  of  such  defects  would  de- 
bar him  from  setting  them  up;  as,  if  the 
debtor  has  acquiesced  for  a  long  time,  and 
has  seen  valuable  iraproveraents  made 
upon  the  land,  or  has  been  guilty  of  laches 
or  negligence  in  claiming  his  rights,  equity 
will  not  interfere  in  his  favor.  2  Perry, 
Trusts,  §§60266, 602/,  602ee.  Butequlty  will 
not  interiere  to  give  the  debtor  further 
time  to  pay  the  debt.  Mr.  Perry  further 
says,  the  trust  of  a  creditor  under  his 
deed  or  mortgage,  if  not  otherwise  ex- 
pressed in  the  deed,  is  to  sell  the  proper- 
ty, and,  after  deducting  the  amount  of  bis 
debt  and  the  expenses  of  the  sale,,  to  pay 
the  balance,  if  any,  to  the  debtor,  his 
heirs,  assigns,  etc.  As  to  the  complaint 
that  the  trustee  did  not  sell  the  whole 
tract,  that  was  unnecessary,  as  a  part  of 
it  paid  the  debt,  and  it  was  his  duty  only 
to  sell  so  much  of  the  land  as  would  sat- 
isfy the  debt.  In  doing  this  he  must  exer- 
cise a  reasonable  discretion,  and  act  as 
the  agent  of  both  parties,  and,  if  the  debt- 
or HO  request,  it  might  become  bis  duty  to 
sell  more  of  this  land  than  was  necessary 
to  satisfy  the  trust,  to  prevent  Injury  to 
the  residue  of  the  tract;  but  in  this  case 
the  debtor  made  no  such  request,  and  left 
the  trustee  to  the  exercise  of  his  discre- 
tion, which  in  this  case  he  has  not  abused. 
There  was  no  ground  to  set  aside  this 
sale.  It  was  in  all  respects  regularly  and 
properly  dune;  and  the  cross-bill  of  the 
defendant  Mann  should  have  been  dis- 
missed, with  costs.  The  court  had  no 
power,  under  the  circumstances,  to  dis- 
turb this  sale;  and  this  is  apparently  rec- 
ognized in  the  decree  of  the  14th  May,  1886, 
when  it  ratified  and  held  the  sale  binding. 
We  are  referred  to  several  decisionsllmltlng 
the  power  of  a  commissioner  to  disturb 
a  sale  once  confirmed  by  thecoui^;.  These 
cases  have  no  application.  In  this  case 
the  trustee  was  the  vendor,  and  the  sale 
was  complete  and  binding  and  final  with- 
out the  aid  of  a  court,  to  be  disturbed  on- 
ly for  causes  which  we  have  considered. 
None  of  these  exist  in  this  case.  The  suit 
was  not  brought  for  that  purpose,  and 
under  the  circumstances  of  this  case  could 
not  properly  be  entertained  for  that  pur- 
pose. The  suit  was  brought  for  the  set- 
tlement of  disputes  growing  out  of  the 
transactions  between  the  said  Henry  A. 
and  M.  U.  Mapn,  and  to  settle  the  dispute 
as  to  whether  the  deed  to  M.  G.  Mann 
could  be  recorded,  and  to  have  partition 
between  Lucenda  and  the  said  Henry  A. 
and  M.G.  Mann.  The  said  M.  6.  Mann,  as 
well  as  the  said  Henry  A.  Mann,  had 
signed  the  bond  and  the  deed,  and  it  was 
not  material  tp  Miller  to  whom  the  title 
should  finally  accrue;   but  the  sale  bad 
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been  of  only  one-half  to  pay  the  debt  of 
both,  whereas  Lacenda  Mann  claimed  one- 
elRhtb  of  the  land,  which  should,  as 
against  Miller,  be  assigned  to  her  In  the 
one-half  remaining ;  and  upon  them  also 
is  the  burden  of  paying  the  rents  due  upon 
the  one-eighth.  Thedecree  appealed  from, 
as  we  have  seen,  is  widely  at  variance  with 
these  well-settled  principles,  and  the  same 
must  be  reversed  and  annulled,  and  the 
cause  remanded  for  further  proceedings  to 
be  bad  in  the  said  cause,  in  order  to  a  final 
decree  in  the  cause  In  accordance  with  the 
foregoing  opinion  of  this  court. 


(88  Va.  95) 

Norfolk  &  W.  R.  Co.  v.  Commonwealth. 

(.Supreme  Court  of  Appeals  of  Virfftnia.    June 
25, 189L) 

CoNgTrroTioNAi.  Law  —  Interstatb  Comiikbob — 
Railboad  Ck>uPAinES— Sundat  Trains. 
Ckide  Va.  $  8801,  forbidding  the  running  of 
trains  on  Sunday  between  sunrise  and  sunset, 
except  wrecking,  passenger,  stock,  and  United 
States  mail  trains,  conflicts  witli  Const  U.  8. 
art  1,  S  8,  providing  that  congress  shall  have 
power  to  regulate  commerce  among  the  several 
states,  and  is  void  as  to  trains  running  between 
points  in  different  statw.    Laot,  J.,  dissenting. 

Error  to  Judgment  of  the  circuit  court  of 
Pulaski  county,  rendered  March  25, 1891, 
afilrmlng  a  judgment  of  the  county  court 
of  that  county  against  the  Norfolk  & 
Western  Railroad  Company  in  a  prosecu- 
tion for  a  misdemeanor.  The  indictment 
was  for  running  a  train  of  cars  on  Sunday, 
contrary  to  the  act  of  March  19, 1884,  now 
carried  Into  section  3801  of  the  Code.  That 
act  forbids  the  running  of  trains  between 
sunrise  and  sunset  on  a  Sunday,  except 
such  as  are  used  exclusively  for  the  relief 
•  of  wrecked  or  disabled  trains,  or  for  the 
transportation  of  the  [7nited  States  mails, 
passengers,  live-stock,  or  articles  of  such 
perishable  nature  as  would  be  necessarily 
impaired  In  value  by  one  day's  delay  in 
their  passage.  Section  .5258,  Rev.  St.  U.  S., 
however,  (not  noted  In  the  Indictment,) 
makes  every  railroad  In  the  country,  oper- 
ated by  steam,  an  agency  of  commerce  for 
the  transportation,  among  other  things, 
of  "freights  on  their  way  from  one  state 
to  another  state. "  There  was  a  motion 
to  quash  the  indictment,  on  the  ground 
that  it  was  not  sufficiently  certain,— that 
is  to  say,  that,  even  admitting  the  charge 
in  the  indictment  to  be  true,  the  defend- 
ant was  not  necessarily  guilty  of  any  of- 
fense under  the  laws  of  the  land;  wlilch 
motion  was  overruled,  whereupon  the  de- 
fendant pleaded  not  guilty.  The  facts 
were  argued  at  the  trial,  and  are  as  fol- 
lows: That  on  Sunday,  tlie  21st  day  of 
September,  1890,  the  defendant,  by  its 
agents  and  employes,  ran  over  the  New 
River  Division  of  its  road,  in  Pulaski 
county,  after  9o'clock  In  the  morning,  and 
before  sunset,  a  train  of  cars  loaded  with 
coal  and  coke,  which  was  being  transport- 
ed from  Bluefield,a  station  on  defendant's 
road,  in  the  state  of  West  Virginiii,  into 
and  through  Virginia,  and  that  said  train 
was  being  run  only  for  the  transportation 
of  said  coal  and  coke.  The  defendant  de- 
murred to  the  evidence,  whereupon  the 
jury  conditionally  assessed  the  fine  of  S50. 
The  county  court  overruled  the  demurrer, 


and  rendered  a  Judgment  for  the  fine  as- 
sessed, which  judgment  was  afterwards 
affirmed  by  the  circuit  court. 

Phlegar  &  Johnsoa  and  Brown  A 
Moore,  for  plaintiff  in  error.  The  Attor- 
ney General,  for  the  Commonwealth. 

Lewis,  P.,  {after  stating  the  facts  as 
above.)  The  defendant's  contention  on 
the  merits  in  the  trial  court,  and  here,  is 
that  the  statute  upon  which  the  indict- 
ment was  founded  is,  so  far  as  it  applies 
to  a  case  like  the  present,  repugnant  to 
the  constitution  of  the  United  States, 
which  gives  to  congress  the  power  to  reg- 
ulate commerce  among  the  several  states. 
The  precise  propositions  contended  for 
on  this  point  are:  (1)  That  the  act  of 
transportation  mentioned  in  the  proceed- 
ings was  commerce  between  the  states; 
(2)  that  such  commerce  16,  as  to  all  mat- 
ters that  admit  of  uniformity  of  regula- 
tion, subject  only  to  congressional  regu- 
lation ;  (.S)  that  section  3801  of  the  Code-  is 
a  regulation  of  commerce:  and  (4)  that, 
as  such.  It  cannot  be  applied  to  Interstate 
commerce,  or  to  the  train  in  question.  It 
is  an  historical  fact,  well  known,  that  to 
secure  uniformity  and  freedom  in  commer- 
cial Intercourse,  and,  with  that  view,  to 
establish  a  single  government  empowered 
to  regulate  commerce,  was  the  chief  con- 
sideration that  led  to  the  formation  and 
adoption  of  the  federal  constitution.  Ac- 
cordingly; that  instrument  ordains  that 
"congress  shall  have  power  to  regulate 
commerce  with  foreign  nations,  and 
among  tbe  several  states,  and  with  the 
Indian  tribes. "  Article  1,  §  8.  The  power 
thus  conferred,  as  the  supreme  court  of  the 
United  States  has  repeatedly  decided,  is 
complete  and  exclusive.  It  is  the  unlimit- 
ed power,  In  other  words,  to  prescribe 
rules  by  which  commerce  shall  be  gov- 
erned, and  to  determine  how  far  It  shall 
be  free  and  untrammeled.  Any  attempt, 
therefore,  by  a  state  to  regulate  foreign 
or  interstate  commerce  is  the  attempted 
exercise  of  a  power  which  has  been 
surrendered  by  the  states,  and  granted 
exclusively  to  the  national  government. 
It  is  an  attempt  to  do  that  which  con- 
gress alone  is  authorized  to  do,  and  hence 
is  a  nullity.  As  was  said  In  Railroad  Co. 
V.  Husen,  95  U.  S.  465:  "Whatever  may 
be  the  power  of  a  state  over  commerce 
that  Is  completely  internal,  it  can  no  more 
prohibit  or  regulate  that  which  is  inter- 
state tlian  it  can  that  which  is  with  for- 
eign nations.  Power  over  one  is  given  by 
the  constitution  to  congress  in  the  same 
words  in  which  it  is  given  over  the  other, 
and  in  both  cases  it  Is  necessarily  exclti- 
sive."  And  in  a  subsequent  part  of  the 
same  opinion  it  was  said  that  transports^ 
tion  is  not  only  essentia]  to  commerce, 
but  that  it  is  commerce  Itself,  and  that 
every  obstacle  to  it,  or  burden  laid  upon 
it,  by  legislative  authority  is  regulation. 
See,  also.  County  of  Mobile  v.  Kimball, 
102  U.S.  691;  McCall  v.  California.  136  U. 
S.  104. 10  Sup.  Ct.  Rep.  881.  "It  cannot  be 
too  strongly  insisted  upon, "said  tbecourt 
in  Wabash,  etc.,  R.  (^o.  v.  Illinois,  118  U. 
S.  557,  7  Sup.  Ct.  Rep.  4.  "that  the  right  of 
continuous  transportation  from  one  end 
of  the  country,  to  the  other  is  essential,  In 
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modem  times,  to  that  freedom  of  com- 
merce from  the  restralntis  which  the  states 
might  choose  to  impose  opon  it  that  the 
commerce  clause  of  the  coDstitutioa  was 
intended  tu  secure;    and  it  would  be  a 
very  feeble  and  almost  useless  provision, 
but  poorly  adapted  to  secure  the  entire 
freedom   of  commerce  amouK  the  states, 
which  was  deemed  essential  to  a  more  per- 
fect union  by  the  framers  of  the  constitu- 
tion, if,  at  every  stage  of  the  transporta- 
tion of  goods  and  chattels  through   the 
country,  the  state  within  whose  limits  a 
part  of  the  transportation  must  be  done 
could  impose  regulations  concerning  the 
price,  compensatiou,  or  taxation,  or  any 
other    restrictive    regulation    interfering 
with  and  seriously  embarrassing  tbiscom- 
meree. "    And  in  a  still  more  recent  case  it 
was  remarked  that  in  the  matter  of  inter- 
state commerce  the  United  States  are  but 
one  country,  and  are  and  must  be  subject 
to  one  system  of  regulations,  and  not  to  a 
multitude  ot  systems.    Bobbins  v.  Taxing 
Pist.   120  U.   S.  489,    7  Sup.  Ct.  Kep.  592. 
There  is,  indeed,  what  has  been  termed  a 
kind  of  neutral  ground  which  may  be  con- 
stitutionally occupied    by  the  state,  so 
long  as  It  interferes  with  no  act  of  con- 
gress.   Thus,  where  the  subject  Is  local  in 
its  nature  or  sphere  of  operation,  such  as 
the  establishment  of  highways,  the  con- 
struction     of     bridges     over     navigable 
streams,  the  regulation  of  harbor  pilot- 
age, the  erection  of  wharves,  piers,  and 
doclcB,  in  these  and  other  like  cases,  which 
are  considered  as  mere  aids  rather  than 
regulations  of  commerce, -the  state  may 
act  until  congress  supersedes  its  authori- 
ty, but  where  the  subject  is  national  in 
its  character,  admitting  of    uniformity  of 
regulation,  such    as   the  transportation 
and  exchange  of  commodities  between  the 
states,  congress  alone  can  act  upon  it. 
The  case  of  Cooley  v.  Port  \V aniens,  12 
How.  299,  is  somptimescited  as  an  author- 
ity to  the  contrary ;  that  is,  for  the  prop- 
osition that.  In   the  absence  of  congres- 
sional action,  a  state  may  regulate  inter- 
state commerce  within  Its  own  territorial 
limits.     But   this   statement   is  broader 
than  the  decision  justifies;  for  it  was  ex- 
pressly said  iu  that  case  that  "  whatever 
subjects  ol  this  power  are  in  their  nature 
national,  or  admit  of  only  one  uniform 
system  or  plan  of  regulation,  may  be  just- 
ly said  to  be  of  such  a  nature  as  to  require 
exclusive    legislation   by  congress. "    And 
in  the  very  recent  case  of  Lelsy  v.  Hardin, 
135  U.  S.  100, 10  Sup.  Ct.  Rep.  681,  known 
as  the  "Original  Package  Case,"  where 
the  subject  is  fully  considered,  Mr.  Chief 
Justice  Fuller,  in  delivering  the  opinion 
of  the  court,  used  the  following  language : 
"Tlie  power  to  regulate  commerce  among 
the  states  is  a  unit,  but,  if  particular  sub- 
jects within  Its  operation  do  not  require 
tlie  application  of  a  general  or  uniform 
system,  the  states  may  legislate  in  regard 
to  them  with  a   view  to  local  nteds  and 
circumstances  until  congress  otherwise  di- 
rects; but  tlie  power  thus  exercised  by  the 
ttates  is  not  identical  in  its  extent  with 
the  power  to  regulate  commerce  among 
the  states.    The  power  to  pass  laws  in 
respect  to  Internal  commerce,  inspection 
laws,  quarantine  laws,  bealtli  laws,  and 


laws  in  relation  to  bridges,  ferries,  and 
highways,  belong  to  the  class  of  pow- 
ers pertaining  to  locality,  essential  to 
local  intercommunication,  to  the  progress 
and  development  of  local  prosperity,  and 
to  the  protection,  the  safety,  and  welfare 
of  society,  originally  necessarily  belong- 
ing to,  and  upon  the  adoption  of  the  con- 
stitution reserved  by,  the  states,  except  so 
far  as  falling  within  the  scope  of  a  power 
confided  to  the  general  government. "  But 
these  powers,  it  was  said,  "though  they 
may  be  said  to  partake  of  the  nature  of 
the  power  granted  to  the  general  govern- 
ment, are  strictly  not  such,  but  are  sim- 
ply local  powers,  which  have  full  opera- 
tion until  or  unless  circumscribed  by  the 
action  of  congresu  in  effectuation  of  the 
general  power."  And  in  the  same  case 
the  principle  was  again  announced,  as  it 
had  often  been  before,  that  the  transpor- 
tation of  passengers  or  of  merchandise 
from  one  state  to  another  is  in  Its  nature 
not  local,  but  national,  and  therefore  ad- 
mitting of  but  one  regulating  power. 

These  authorities,  which  are  only  a  few 
of  many  that  might  be  cited  to  the  same 
effect,  are  sufficient  to  show  the  invalidity 
of  legislation  by  the  states  in  regard  to 
subjectsof  commerce  which  are  in  their  nat- 
ure national,  no  matter  what  may  be  the 
avowed  object  of  such  legislation,  and 
that  nothing  is  gained  by  calling  it  the 
"police  power. "  The  subject  was  elabo- 
rately discussed,  and  with  bis  accustomed 
force,  by  Mr.  Justice  Miller  in  Hender- 
son v.  Mayor,  92  U.  S.  259,  where  it 
was  declared  that,  however  diflflcult  it 
may  often  be  to  distinguish  between 
one  class  of  legislation  and  another,  it  is 
clear,  from  our  complex  form  of  govern- 
ment, that  whenever  the  statute  of  a 
state  Invades  the  domain  of  legislation 
which  belongs  exclusively  to  congress  it  Is 
void,  no  matter  under  what  class  of  powers 
it  may  fall,,  or  how  closely  allied  to  pow- 
ers conceded  to  belong  to  the  states.  In 
Railroad  Co.  v.  Husen,  supra,  it  was 
said :  "  We  admit  that  the  deposit  in  con- 
gress of  the  power  to  regulate  foreign 
commerce,  and  commerce  among  the 
states,  was  not  a  surrender  of  that  which 
may  properly  be  denominated  'police 
power.'  What  that  power  is,  it  is  difl3- 
cult  to  define  with  sharp  precision.  .  It  is 
generally  said  to  extend  to  making  regu- 
lations promotive  of  domestic  order,  mor- 
als, health,  and  safety.  •  •  •  But  what- 
ever may  be  the  nature  and  reach  of  that 
power,  "it  was  added,  "it  cannot  be  ex- 
ercised over  a  subject  confided  exclusively 
to  congress  by  the  federal  constitution. 
It  cannot  invade  the  domain  of  the  na- 
tional government. "  Nor  does  it  matter, 
in  such  a  case,  that  congress  has  not  act- 
ed ;  for  it  is  now  settled  that  the  silence  of 
congress  is  not  only  not  a  concession  that 
the  powers  reserved  by  tbe  states  may  be 
exerted  as  if  the  specific  power  bad  not 
been  elsewhere  reposed,  but,  on  the  con- 
trary, the  only  legitimate  conclusion  is 
that  tbe  general  government  intended 
that  power  should  not  be  affirmatively 
exercised,  and  tbe  action  of  the  states  can- 
not be  permitted  to  effect  that  which 
would  be  incompatible  with  such  inten- 
tion.   "Hence, "as  was  decided  in  Leisy 
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T.  Hardin,  following  many  prevloua  de- 
cisions, "inaHmuch  as  interstate  coni- 
niPrce,  consisting  In  the  transportation, 
purchase,  sale,  and  exchange  of  comroodi- 
tles,  is  national  in  its  character,  and  mnat 
be  governed  by  a  uniform  system,  so  long 
as  congress  does  not  pass  any  law  to  reg- 
ulate it,  or  allowing  the  states  so  to  do,  it 
thereby  indicates  its  will  that  such  com- 
merce shall  be  tree  and  untrammeled. "  In 
Railroad  Co.  v.  Pennsylvania,  136  U.  S. 
114, 10  Sap.  Ct.  Rep.  958,  the  court,  in  an 
opinion  by  Mr.  Justice  Lauah,  said: 
"Whenever  a  commodity  has  began  to 
move  as  an  article  of  trade  from  one 
state  to  another,  commerce  in  that  com- 
modity between  thestateshascommenced. 
The  fact  that  several  different  and  inde- 
pendent agencies  are  employed  in  trans- 
porting the  commodity,  some  acting  en- 
tirely in  one  state,  and  some  acting 
through  two  or  more  states,  does  In  no 
respect  affect  the  character  of  the  transac- 
tion. To  the  extent  in  which  each  agency 
acts  in  that  transaction,  it  is  subject  to 
the  regulation  of  coneress. "  It  is  also  a 
well-established  principle  that  an  article 
of  commerce  transported  from  one  state 
to  another  is  protected  by  the  constitu- 
tion against  interfering  state  legislation 
until  it  has  mingled  with,  and  become  a 
part  of,  the  common  mass  of  property 
within  the  latter  state;  and,  if  this  be  so, 
a  fortiori  is  it  protected  while  in  transitu. 
Brown  v.  Maryland,  12  Wheat.  419;  Wel- 
ton  V.  Missouri,  91  U.  S.  275;  JjCisy  v. 
Hardin.  135  U.  S.  100, 10  Sup.  Ct.  Rep.  681. 
Tested  by  these  i)rincipleB,  which  ore  ax- 
iomatic, it  is  clear  that  the  judgment 
complained  of  is  erroneous. 

That  the  transportation  of  the  coal  and 
coke  mentioned  in  the  proceedings  was 
an  act  of  commerce,  national  In  its  charac- 
ter, is  too  plain  to  admit  of  doubt;  and  it 
is  equally  clear  that  the  legislation  in 
question,  in  so  far  as  it  extends  to  a  case 
lilie  the  present,  is  unwarranted  and 
void.  A  statute  which  forbids  the  run- 
ning of  intierstate  freight  trains  between 
sunrise  and  sunset  un  a  Sunday  Is  by  its 
necessary  operation,  no  matter  what  its 
professed  object  may  be,  a  regulation  of 
commerce.  At  all  events,  it  is  an  obstruc- 
tion to  interstate  commerce,  which  for  the 
purposes  of  the  present  case  amounts  to 
the  same  thing;  for,  in  any  view,  it  Is  an 
invasion  of  the  exclusive  domain  of  con- 
gress, and  therefore  void.  To  say  that 
the  state  may,  in  the  exercise  of  her  police 
powers,  enforce  by  statute  the  observ- 
ance of  the  Sabbath,  not  as  a  religious 
duty,  but  as  a  day  of  rest,  is  no  answer  to 
the  constitutional  objection  here  raised. 
The  validity  of  such  legislation,  when  not 
in  conflict  with  a  higher  law,  is  acltnowl- 
edged  by  all,  and  its  wisdom  and  proprie- 
ty denied  by  none,  certainly  not  by  this 
conrt.  But  when,  in  a  case  lil<e  the  pres- 
ent, it  contravenes  the  constitution  of  the 
United  States,  the  latter  must  prevail,  be- 
cause it  Is  "the  supreme  law  "in  all  mat- 
ters relating  to  the  regulation  of  interstate 
commerce.  Such  a  statute,  if  passed  by 
congress,  so  far  as  it  concerns  foreign  or 
interstate  commerce,  would  be  valid,  not, 
however,  as  the  exercise  of  police  power, 
but  as  a  regulation  of  commerce;  and  the 


reason  which  would  makesnch  legislation 
valid  as  an  act  of  congress  makes  it  in-' 
valid  as  an  act  of  a  state  legislature.  As 
to  the  effect  of  the  statute  in  question,  if 
sustained,  upon  the  commercial  interests 
of  the  country,  we  need  not  stop  to  in- 
quire. It  is  enough  to  say  that,  to  the 
extent  indicated,  it  is  not  valid.  In 
Henderson  v.  Mayor,  supra,  it  was  de- 
cided that,  whatever  may  bo  the  nature 
and  extent  of  the  police  power  of  the 
state,  "no  definition  of  it,  and  no  urgency 
for  its  use.  can  authorize  a  state  to  ex- 
ercise it  in  regard  to  a  subject-matter 
which  has  been  confined  exclusively  to 
the  discretion  of  congress  by  the  consti- 
tution. "  This  principle  was  reaffirmed  in 
Leisy  V.  Hardin,  where  It  is  said  that 
such  a  subject-matter  is  not  within  the 
police  power  of  a  state,  unless  placed  there 
by  congressional  action;  and  the  observa- 
tions of  Mr.  Justice  Matthews  in  Bowman 
V.  Railway  Co.,  125  U.S.  405,8  Sup.  Ct. 
Rep.  G89. 1062,  were  quoted  In  the  opinion, 
to  the  effect  that,  in  view  of  the  commer- 
cial anarchy  and  confusion  that  would  Re- 
sult from  the  diverse  exertions  of  power 
by  the  several  states  of  the  union,  it  can- 
not be  supposed  that  the  constitution  or 
congress  have  intended  to  limit  the  free- 
dom of  commercial  intercourse  among 
the  people  of  the  several  states.  The  fact, 
if  it  be  a  fact,  that  the  statute  In  question 
was  not  intended  as  a  regulation  of  com- 
merce, does  not,  we  repeat,  affect  the  case. 
There  may  be  no  purpose,  it  has  been 
held,  npon  the  part  of  a  legislature,  to 
violate  the  constitution,  and  yet  a  stat- 
ute, enacted  under  the  forms  of  law,  may» 
by  its  necessary  operation,  injuriously  af- 
fect rights  secured  by  the  constitution,  in 
which  case  the  statute,  to  that  extent, 
must  be  declared  void.  Brimmer  v.  Reb- 
man,  138  U.  S.  78,  11  Sup.  Ct.  Rep.  213. 
This  is  merely  stating  in  different  form 
the  proposition  affirmed  in  the  Hender- 
son Case,  namely,  that,  in  whatever  lan- 
guage a  statute  may  be  framed,  its  con- 
stitutional validity  must  be  determined 
by  its  natural  and  reasonable  effect, — a 
proposition  that  would  seem  to  be  incon- 
trovertllile.  In  the  last-mentioned  cnse.  a 
statute  of  New  York  which  required  the 
master  or  owner  of  every  vessel  landintr 
passengers  at  the  port  of  New  York  Irom 
a  foreign  country  to  give  a  bond  In  a  pre- 
scribed penalty  for  each  passenger  so 
landed,  as  an  indemnity  against  any  ex- 
pense to  be  incurred  by  the  state  or  city 
for  the  support  of  such  passengers,  was 
held  void,  as  being  a  regulation  of  com- 
merce, although  it  was  sought  to  be  sus- 
tained as  a  police  regulation  to  protect 
the  state  against  the  influx  of  paupers; 
the  practical  result  of  the  statute  being  to 
impose  a  burden  upon  all  passunKers  so 
landed  from  a  foreign  country.  So,  in  the 
case  of  Chy  Lung  v.  Freeman,  92  U.  8.  275, 
a  similar  statute  of  California.  Intended  tu- 
prevent  the  introduction  of  lewd  women 
into  that  state,  was  held  void,  as  going 
beyond  the  necessity  of  the  case,  and 
amounting,  in  Irs  practical  operation,  to 
a  regulation  of  foreign  commerce.  Upon 
the  same  principle,  statutes  prohibiting 
the  introduction  of  intoxicating  liquors 
into  the  state  enacting  them  have  been. 
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held  to  be  Infringements  of  the  commerce 
clause  of  the  conBtltation,  and  not  valid 
police  regulations  to  guard  against  the 
evils  of  intemperance.  And  nooieroas 
lUoBtratlons  of  the  same  principles  are  to 
be  found  in  the  adjudged  caHes,  all  of 
which  show  that  when,  in  the  attempted 
exercise  of  the  police  power,  no  matter  up- 
on what  grounds  it  Is  sought  to  be  ezer- 
cised,  the  action  of  a  state  comes  in  con- 
flict with  a  power  vested  exclusively  by 
constitution  in  congress,  such  attempt  is 
a  nullity;  and  the  present  case  comes 
within  this  principle. 

The  power  of  the  state  to  enforce  ob- 
servance  of  the  Sabbath  as  a  police  regu- 
latioa  stands  upon  no  higherfooting  than 
her  power  to  guard  against  the  evils  of 
viceor  intemperance,  or  of  imported  pau- 
paiBta,  or  infectious  diseases.  In  either 
case  the  nature  and  extent  of  the  power  Is 
exactly  the  same,  and  there  is  no  principle 
for  holding  otherwise.  Our  attention  has 
been  called.  In  this  connection,  to  State  v. 
Bailroad  Co.,  24  W.  Va.  783,  wherein  a 
"Sunday  law, "so  called,  similar  to  the 
one  we  are  considering,  was  upheld,  under 
drcumstances  resembling  those  of  the 
present  case.  The  court  In  that  case  ad- 
mitted that  the  transportation  between 
the  states  is  commerce  between  the  states, 
and  that  such  commerce  is  necessarily  un- 
der the  ezclnsive  control  of  congress;  but 
It  denied  that  non-action  by  congress  Is 
equivalent  to  a  declaration  that  such 
commerce  shall  be  free  and  untrammeled, 
and  upon  that  ground  sustained  the  stat- 
ute la  toto.  As  to  the  last  proposition, 
we  have  already  shown  by  the  cases  re- 
ferred to— some  of  them  decided  since  that 
case  was  decided — that  the  rule  is  other- 
wise, and,  after  a  careful  examination  of 
the  case,  we  And  nothing  In  it  to  raise  a 
doubt  that  the  rule  has  been  rightly  set- 
tled. The  Judgment  must  therefore  be  r». 
-versed,  and  the  defendant  discharged  from 
further  prosecution  under  this  indictment, 
which  ought  to  have  been  quashed. 

Lact.  J.,  {diamntiag.)  This  Is  a  writ  of 
error  to  a  Judgment  of  the  circuit  court  of 
Pulaski  county,  rendered  at  the  March 
term,  1801,  when  the  circuit  court  af- 
firmed the  Judgment  of  the  county  court, 
Tendered  at  the  February  term,  1891,  of 
said  county  court,  where  the  plaintiff  in 
error  was  convicted  for  a  violation  of  the 
Sunday  laws  of  this  commonwealth,  and 
adjudged  to  pay  a  fine  of  f50.  It  to  ad- 
mitted that  the  said  plaintiff  in  error  open- 
ly violated  the  law  of  the  state,  upon  the 
ground  that  it  is  in  violation  of  the  con- 
stitution of  the  United  States,  because  it 
is  an  interference  by  the  state  with  the 
subject  of  commerce  among  the  states; 
that  the  constitution  of  the  United  Stated 
provides  (article  I,  §  8)  that  the  congress 
shall  have  power  to  regulate  commerce 
with  foreign  nations,  and  among  the 
states,  and  with  the  Indian  tribes.  Our 
Code  provides  that  "If  a  person,  on  a  Sab- 
bath day,  be  found  laboring  at  any  trade 
or  calling,  or  employ  his  apprentices  or 
servants  In  labor  or  other  buslnees,  ex- 
cept in  household  or  other  work  of  neces- 
sity or  chnrity,  be  shall  fortUt  two  dollars 
ior  each  offense.    £very  day  any  servant 


or  apprentice  Is  so  employed  shall  consti- 
tute a  distinct  offense.''  Code  Va.  J  3799. 
This  plaintiff  in  error  is  a  domestic  corpo- 
ration, domiciled  within  the  state  of  Yir- 
glula,  holding  its  chartered  rights  under 
the  grant  of  the  state,  whose  charter,  by 
Its  express  terms,  provides  that  it  may  be 
altered,  modified,  or  repealed  by  any  fut- 
ure legislature  as  may  think  proper.  Id. 
S  1240.  The  absolute  prohibition  against 
laboring  at  its  calling  being,  in  the  legis- 
lative mind,  Inexpedient  in  its  application 
to  this  or  other  domestic  corporations, 
the  legislature,  in  1884,  enacted  a  statute 
which  modified  the  general  law,  and  ex- 
cepted such  trains  as  were  loaded  with 
passengers  and  perishable  freight,  and 
which  suffer  injury  by  delay,  and  provided 
as  follows:  "No  railroad  company,  re- 
ceiver, or  trustee  controlling  or  operating 
a  railroad  shall,  by  any  agent  or  employe, 
load,  unload,  run,  or  transport  upon  such 
road  on  a  Sunday  any  car,  train  of  cars, 
or  locomotive,  nor  permit  the  same  to  be 
done  by  any  such  agent  or  employe,  ex- 
cept when  such  cars,  trains,  or  locomo- 
tives are  used  exclusively  for  the  use  of 
wrecked  trains,  or  trains  so  disabled  as  to 
obstruct  the  main  track  of  the  railroad, 
or  for  the  transportation  of  the  United 
States  mail,  or  for  the  transportation  of 
passengers  and  their  baggage,  or  for  the 
transportation  of  live-stock,  or  for  the 
transportation  of  articles  of  such  perisha- 
ble nature  as  would  be  necessarily  Im- 
paired in  value  by  one  day's  delay  in  their 
passage:  provided,  however,  that,  if  it 
should  be  necessary  to  transport  live- 
stock or  perishable  articles  on  a  Sunday 
to  an  extent  not  sufiBclent  to  make  a 
whole  train-load,  such  traiu-Ioad  may  be 
made  up  with  cars  loaded  with  ordinary 
freight.^  Section  3802  provides  that  "  the 
word  '  Sunday,'  in  the  preceding  section, 
shall  be  construed  to  embrace  only  that 
portion  of  the  day  between  sunrise  and 
sunset;  and  trains  ia  traasita  having 
started  prior  to  twelve  o'clock  on  Satur- 
day night  may,  in  order  to  reach  the  ter- 
minus or  shops  of  the  railroad,  run  until 
nine  o'clock  the  following  Sunday  mnm- 
iug,  but  not  later. "  Section  8803  provides 
the  penalty,  which  is  immaterial  in  this 
case;  the  fine  assessed  not  t)eing  in  viola- 
tion thereof.  These  sections  constitute 
our  Sunday  laws,  not  very  stringent.  It 
must  be  admitted,  as  far  as  railroads  are 
concerned;  its  extreme  liberality  In  the 
privileges  to  labor  on  the  Sabbath  ac- 
corded therein  suggesting  the  thought 
that,  when  the  law  was  drawn,  the  rail- 
roads in  some  form  stood  by  consenting; 
but  how  this  is  I  have  no  Information. 
However  that  may  be,  the  law  is  now  ob- 
noxious to  the  railroad  in  question,  and 
In  Home  localities  the  lower  courts  have 
refused  to  enforce  the  law. 

The  question  now  to  be  Inquired  into  is, 
what  is  the  nature  of  this  law  ?  Is  It  an 
act  to  regulate  commerce  with  foreign 
nations,  or  among  the  states,  or  with  the- 
Indian  tribes?  And  does  It  thus  invade 
the  granted  powers  of  the  congress,  under 
the  constitution  of  the  United  States,  and 
conflict  with  them  T  If  so,  it  cannot  be 
upheld.  It  certainly  was  not  so  intended. 
Nothing  Is  satdaboot  commercenor about 
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transportation  between  the  states.  It  is 
absolutely  limited  in  Its  operation  to  the 
state  ot  Virginia.  It  is  to  be  loiind  In 
the  chapter  of  our  Code  entitled  "Ot  of- 
fenses against  morality  or  decency :  pro- 
tection of  rellgliius  meetings."  The  sec- 
tion which  precedes  it  Is  entitled  "Pro- 
fane swearing  and  drnnkenneHS,  how  pun- 
ished." The  section  which  succeeds  it  is 
entitled  "  Sale  of  intoxicating  liquors  on 
Sunday,  how  punished."  Tlie  next  Is. 
"Disturbance  of  religious  worship,  how 
punished. "  It  is  intended  as  an  exercise  of 
the  police  power  of  the  state,  in  the  Inter- 
est of  morality  and  decency,  and  that  is 
what  I  think  it  is.  It  Is  no  part  of  the 
province  of  congress,  under  its  granted 
powers,  to  enact  police  laws  for  the  regu- 
lation of  such  affairs  within  a  state;  and 
if  this  state  may  not  enact,  for  the  protec- 
tion of  its  citizens,  police  laws  for  the  ob- 
servance of  the  Sabbath  day,  we  must 
ever  remain  practically  without  such.  I 
think  I  am  sustained  in  this  view  by  the 
decision  of  thecourtsof  this  country,  both 
state  and  federal ;  and  I  will  briefly  pro- 
ceed to  consider  this.  Commerce  consists 
of  the  various  agreements  which  have  for 
their  object  facilitating  the  exchange  of 
the  products  of  the  earth,  or  the  industry 
of  man,  with  the  intent  to  realize  a  profit. 
Commerce  with  foreign  countries  and 
among  th*  states,  strictly  consldei'ed,  con- 
sists in  intercourse  and  traffic,  including 
In  these  terms  navigation,  and  the  trans- 
portation of  persons  and  property,  as 
well  as  the  purchase,  sale,  and  exchange 
of  commodities.  The  power  conferred 
upou  the  congress  by  the  above  clause  is 
exclusive,  so  far  as  it  relates  to  matters 
within  its  purview  which  are  material  In 
their  character,  and  admit  of  a  requisite 
uniformity  ot  regulation  affecting  all  the 
states.  That  clause  was  adopted  In  order 
to  secure  uniformity  against  discriminat- 
ing state  legislation.  State  lecislatlon  is 
not  forbidden  in  matters  either  local  in 
their  operation,  or  intended  to  be  mere 
aids  to  commerce,  tor  which  special  regu- 
lations can  more  effectually  provide,  such 
as  harbors,  pilotage,  beacons,  buoys,  and 
other  improvements  of  harbors,  bays, 
and  rivers  within  a  state.  If  their  free  nav- 
igation be  not  thereby  impaired.  Con- 
gress, by  its  Inaction  in  such  matters,  vir- 
tually declares  that  until  it  deems  best  to 
act  they  may  be  controlled  by  the  state. 
County  ot  Mobile  v.  Kimbnll,  102  U.  R.  691, 
(opinion  ot  Mr.  Justice  Fibld.)  In  the 
case  of  Sherlock  v.  Ailing,  93  U.  S.  99,  the 
same  learned  Justice  said:  "In  supposed 
support  of  this  position,  nnmerons  decis- 
ions of  this  court  are  cited  by  counsel  to 
the  effect  that  the  states  cannot  by  legis- 
lation place  burdens  upon  commerce  with 
foreign  nations  or  among  the  several 
states."  Upon  an  examination  ot  these 
cases,  it  will  be  found  that  the  legislation 
adjudged  invalid  Imi^oscd  a  tax  upon 
some  instrument  or  subject  of  commerce, 
or  exacted  a  license  fee  from  parties  en- 
gaged in  commercial  pursuits,  or  created 
an  impediment  to  the  free  navigation  of 
some  public  waters,  or  prescribed  condi- 
tions in  accordance  with  which  commerce 
In  particular  articles  or  between  places 
was  required  to  be  conducted.    In  all  the 


cases  the  legislation  condemned  operated 
directly  upon  commerce,  either  by  way  of 
tax  upon  its  business,  license  upou  its  pur> 
suits  in  particular  channels,  or  conditiona 
for  carrying  it  on.  Thus,Ifi  the  Passenger 
Cases,  reported  in  7  How.  445,  the  laws  of 
New  ¥ork  and  Massachusetts  exacted  a 
tax  from  the  captains  of  vessels  brlngins 
passengers  from  foreign-ports  fore  very  pas- 
senger landed.  In  Pennsylvania  v.  Wheel- 
ing, etc..  Bridge  Co.,  reported  In  Vi  How. 
518,  the  statute  ot  Virginia  authorized  the 
erection  of  a  bridge  which  was  held  to 
obstruct  the  free  navigation  of  the  river 
Ohio.  And  in  all  the  other  cases,  when 
legislation  of  a  state  has  been  held  to  be 
null  for  interfering  with  the  commercial 
power  of  congress,— as  in  Brown  v.  Mary- 
land, 12  Wheat.  423;  Tax  Cases,  12  Wall. 
204;  and  in  Welton  v.  Missouri,  91  U.  S. 
275, — the  legislation  created  in  the  way 
ot  tax,  license,  or  condition  a  direct  bur- 
den upon  commerce,  or  in  some  way  di- 
rectly Interfered  with  its  freedom;  and 
it  may  be  said  generally  that  the  legisla- 
tion of  a  state  not  directed  against  com- 
merce or  any  of  its  regulations,  but  relat- 
ing to  the  rights,  duties,  and  liabilities  ot 
citizens,  and  only  Indirectly  and  remotely 
affecting  the  operations  of  commerce,  is 
of  obligatory  force  upon  citizens  within 
its  territorial  Jurisdiction,  whether  oa 
land,  or  engaged  in  commerce,  foreign  or 
Interstate,  or  in  any  other  pursuit,  .fudge 
Cooley  says.  In  his  work  on  Constitutional 
Limltutlons,  (page  722:)  "The  line  ot  dis- 
tinction between  that  which  constitutes 
an  interference  with  commerce  and  that 
which  is  a  mere  police  regulation  is  some- 
times dim  and  shadowy,  and  it  Is  not  to 
be  wondered  at  that  learned  Jurists  differ 
when  endeavoring  to  classify  the  cases 
which  arise.  It  Is  not  doubted  that  con- 
gress has  the  power  to  go  beyond  the  gen- 
eral regulations  of  commerce  which  It  Is 
accustomed  to  establish,  and  to  descend 
to  the  most  minute  directions,  it  It  shall 
be  deemed  advisable;  and  that  to  what- 
ever extent  ground  shall  be  covered  by 
these  directions  the  exercise  of  state  pow- 
er is  excluded. 

Congress  may  establish  police  regula- 
tions as  well  as  the  states,  confining  their 
operations  to  the  subjects  over  which  it  is 
given  control  by  the  constitution.  But 
as  the  general  police  power  can  better  be 
exercised  under  the  supervision  of  the  lo- 
cal authorities,  and  mischiefs  are  not  likely 
to  spring  therefrom  so  long  as  the  power 
to  arrest  collision  resides  In  the  national 
courts,  the  regulations  that  are  made  by 
congress  do  not  oft<2n  exclude  the  estab- 
lishment of  others  by  the  state  covering 
very  many  particulars.  Moreover,  the 
regulations  of  commerce  are  usually,  and 
In  some  cases  must  be,  general  and  uni- 
form for  the  whole  country;  while  in 
some  localities  state  and  local  policy  will 
demand  peculiar  regulations  with  reference 
to  special  and  peculiar  circumstances."  In 
the  late  case  of  Card  well  v.  Bridge  Co.,  118 
D.  S.  205,  5  Sup.  Ct.  Rep.  42:j,  after  citing 
the  earlier  cases,  the  court  said  that  they 
Illustrate  the  general  doctrine,  now  fully 
recognized,  that  the  commercial  power  of 
congress  is  exclusive  ot  state  authority 
only  when  the  subjects  upon  which  it  lit 
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exerted  are  national  in  their  character, 
and  admit  and  require  uniformity  of  ri;g- 
alations  affecting  all  the  states;  and  that 
when  the  subjects  within  that  power  are 
local  In  their  nature  or  operation,  or  con* 
stitute  inere  aids  to  commerce,  the  status 
may    provide   for    their   regulation   and 
management  until  congress  interferes  and 
supersedes  their  action.     I  will  cite  as  an 
tllnstratlon  of  my  view  of  this  subject  yet 
another  decision  of  the  supreme  conrt  of 
the  TTnited  States  upon  this  sabject,  which 
applies  to  a  through  Huh  of  railway,  and 
Is  much  in  point.    In  the  case  of  Stone  y. 
Trust  Co.,  116  U.  S.  307,  6  Sup.  Ct.  Bep. 
334,  388,1191,  (one  of  the  Railroad  Commis- 
sion Cases,)  that  court  said:    "There  can 
be   no    doubt   that   each   of    the   states 
through  which    the   Mobile  &  Ohio  B.  R. 
passes  incorporated  the  company  for  the 
purpose  of  securing  the  construction  of  a 
continuous  line  of  interstate  commonica. 
tion  between  the   Gulf  of  Mexico,  in  the 
south,  and  the  Great  Lakes,  in  the  north. 
It  is  equally  certain  tbatcongress  aided  in' 
the  construction  of  parts  of  this  line  of 
road,  so  as  to  establish  such  a  route  of 
travel  and  transportation;  but  it  is  none 
the  less  true  that  the  corporation  created 
by  each  state  is,  for  the  purposes  of  local 
government,  a  domestic  corporation,  and 
that  its  railroad  within  the  state  Is  a  mat- 
ter of  domestic  concern.    Mississippi  may 
govern    this  corporation    as  it  does  all 
domestic  corporations,  in  respect  to  every 
act,    and    everything   within    the    state 
which  is  the  lawful  subject  of  state  govern- 
ment.   It  may,  beyond  all  question,  by  the 
settled  rule  of  decision  of  this  court,  reg- 
ulate freights  and  fares  for  business  done 
cscluslvely  within  thestate;  and  it  would 
seem  to  be  a  matter  of  domestic  concern  to 
prevent  the  company  from  discriminating 
against  persons  and  places  in  Mississippi. 
So  it  may  make  all  needful  regulations  of 
a  police  character  for  the  government  of 
the  company  while  operating  its  road  in 
that  jurisdiction.     In  this  way  it  may 
certainly  require  the  company  to  fence, 
etc.,  as  much  of  lis  road  as   lies  with- 
in the  state,  to  stop  its  trains  at  railroad 
crossings,  to  slacken  speed   while  running 
in  a  crowded  thoroughfare,  to  put  its 
tariffs  and  time-tables  at  proper  places, 
etc.    This  company  is  not  entirely  relieved 
from  state  control  in  Mississippi,  simply 
because  it  has  been  incorporated  by,  and 
is  carrying  on  business  in,  the  other  states 
throDgh    which   its  road   runs.     While  in 
Mississippi  it  can  be  governed  by  Missis- 
sippi in  respect  to  all  things  which  have 
not  lieen  placed  by  the  constitution  of  the 
United  States  x^ithln  the  exclusive  juris- 
dictiun  of  congress.    It  is  nnt  enough  to 
prevent   the  state  from  acting  that  the 
road  In  Mississippi  is  used  in  aid  of  inter- 
state commerce.    Legislation  of  this  kind, 
to  be   unconstitutional,  must   be  such  as 
will  necessarily  amount  to  or  operate  as 
a  regulation  of  business  without  the  state 
as  well   as   within."    See,  also.  Smith   v. 
.Mabama,  124  U.  S.  466.8  Sup.  Ct.  Rep.  564: 
Railroad  Co.   v.  Alabama,  128  U.  S.  96,  9 
Sup.  Ct.  Rep.  28;  Railroad  Co.  v.  People, 
105111.657:  Rae  v.  Railroad  Co.,  14  Fed. 
Bep.  401 ;  Iowa  v.  Railroad  Co.,  83  Fed. 
Bep.  891 ;  Railroad  Co.  v.  Becker,  82  Fed. 


Rep.  849.  And  as  to  the  right  of  the  state 
to  regulate  the  charge  for  taking  un 
through  cars — "switching, "as  It  is  called  ' 
— by  a  state  commission  It  was  held  to  have 
no  reference  to  interstate  commerce,  in 
the  case  of  Railroad  Co.  v.  Becker,  supra. 
And  again  It  washeld  in  thestate  of  Iowa 
V.  Railroad  Co.,  88  Fed.  Rep.  391,  that, 
even  if  such  switching  be  an  act  of  inter- 
state commerce,  such  regulation  is  valid, 
as  it  does  not  refer  to  the  carriage  of 
freight  outside  the  state.  And,  again,  it 
was  said  by  the  supreme  court  of  the 
United  Statesin  Ferry  Co.  v.  Pennsylvania, 
114  D.  S.  196,  5  Sup.  Ct.  Rep.  826.  that  the 
power  to  prescribe  regulations  to  protect 
the  health  of  the  community,  and  to  pre- 
vent the  spread  of  disease,  is  incident  to 
all  local  municipal  authority,  however 
much  such  regulations  may  interfere  with 
interstate  commerce.  The  interstate  com- 
merce act  itself,  passed  February  4, 1887, 
and  amended  March  2,1889,  when  congress 
subjected  to  its  control  all  common  car- 
riers engaged  In  continuous  interstate  or 
International  transportation  of  passen- 
gers or  property,  was  held  not  to  include 
the  carriage  or  handling  of  passengers,  by 
rail  or  otherwise,  when  such  carriage  or 
handling  is  performed  wholly  within  a 
state.  Ex  parte  Koehler,  80  Fed.  Rep. 867. 
This  is  the  result  of  all  the  decisions  of  the 
federal  courts.  If  the  act  in  question  only 
applies  to  and  operates  upon  transporta- 
tion within  the  state.  It  is  immaterial 
that  the  company  operated  on  is  part  of 
an  interstate  line.  It  must  not  only  aflei-t 
commerce,  but  It  must  affect  commerce 
with  foreign  nations,  or  among  the  states, 
or  with  the  Indian  tribes.  But,  if  the  act 
is  one  done  in  the  exercise  of  a  police 
power.  It  is  within  the  legitimate  and  un- 
challenged domain  of  the  state;  such  as 
to  regulate  concerning  the  public  health, 
public  peace,  and  morality  and  decency. 

Now,  what  Is  this  police  power,  and 
where  does  it  reside?  It  Is  defined  to  be 
the  authority  to  establish,  for  the  Inter- 
course of  the  several  members  of  the  body 
politic  with  each  other,,  those  rules  of 
good  conduct  and  good'  neighborhood 
which  are  calculated  to  prevent  a  conflict 
of  rights,  and  to  insure  to  each  the  unin- 
terrupted enjoyment  of  his  own,  so  far  as 
Is  reasonably  consistent  with  a  corre- 
sponding enjoyment  by  others,  and  is  usu- 
ally spoken  of  as  the  authority  or  power 
of  police.  This  is  a  most  comprehensive 
branch  of  sovereignty,  extending,  as  it 
does,  to  every  person,  every  public  and 
private  right,  everything  in  the  nature  of 
property,  every  relation  in  the  state.  In 
society,  and  in  private  life.  The  power 
vested  in  the  legislature  to  make,  ordain, 
and  establish  all  manner  of  wholesome 
and  reasonable  laws,  statutes,  and  ordi- 
nances as  they  shall  judge  to  be  for  the 
good  and  welfare  of  the  commonwealth, 
and  tor  the  subjects  of  the  same.  The  ex- 
ercise of  this  power,  at  least,  has  been  left 
with  the  individual  states,  and  cannot  be 
taken  from  them,  and  exercised  wholly  or 
in  part  under  legislation  of  congress. 
Cooley,  Const.  Lim.  715;  U.  S.  v.  Dewitt. 
9  Wall.  41.  Quarantine  and  health  laws 
ofevery  description, proper  regulations  for 
the  use  of  highways,  and  the  general  right 
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to  control  and  regulate  the  pabllc  nee  of 
navigable  waters  are  unquestionably  with 
'tbe  state  under  the  police  power.  Indeed, 
the  police  power  ot  a  state,  in  a  compre- 
bensive  sense,  embraces  its  whole  system 
of  internal  regulations  by  which  tbe  state 
seeks,  not  only  to  preserve  the  public  or- 
der, and  to  prevent  offenses  against  the 
state,  but  also  to  establish  for  tbe  inter- 
course of  citlsen  with  citizen  those  rules  ot 
good  manners  which  are  calculated  to 
prevent  a  conflict  ot  rights.  Judge 
Cooiey  says,  in  the  American  constitu- 
tional system  the  power  to  establish  the 
ordinary  regulations  of  police  has  been 
left  with  the  states  individually,  and  it 
cannot  be  taken  from  them,  either  wholly 
or  in  part,  and  exercised  under  legislation 
of  congress;  so  decided,  as  we  have  seen, 
in  U.  S.  V.  Dewltt,  9  Wall.  41.  Neither  can 
the  national  government,  through  any  ot 
its  departments  or  officers,  assume  any 
supervision  ot  tbe  police  regulations  of 
the  states.  The  state  may  also,  under 
this  power,  says  the  same  learned  author, 
regulate  the  grade  of  railways,  and  pre- 
scribe how  and  upon  what  grade  railway 
tracks  may  cross  each  other;  and  It  may 
apportion  the  cost  of  making  tbe  neces- 
sary crossings  between  the  corporations 
owning  the  roads;  and  it  may  establish 
regulations  requiring  existing  railways  to 
ring  the  bell  or  blow  tbe  whistle  of  their 
engines  immediately  before  passing  higb- 
'ways  at  grade,  or  other  places  when 
their  approach  might  be  dangerous  to 
travel,  or  to  station  flagmen  at  such  or 
any  other  dangerous  places.  The  legisla- 
ture has  power  by  general  laws,  from 
time  to  time,  as  the  public  exigencies  may 
reqnire,  to  regulate  corporations  in  their 
franchises  so  as  to  provide  for  the  public 
safety.  This  is  held  to  be  a  mere  police 
regulation.  Builroad  Co.  ▼.  Loomls,  13 
III.  .548.  But  certain  powers  directly 
affecting  commerce  may  sometimes  be  ex- 
ercised, when  the  purpose  is  not  to  inter- 
fere with  congressional  legislation,  but 
merely  to  regulate  the  time  and  manner 
of  transacting  business  with  a  view  to 
facilitate  trade,  secure  order,  and  prevent 
contusion.  Vanderbllt  v.  Adams,  7  Cow. 
331,  where  Woodworth,  J.,  states  very 
clearly  the  principles  on  which  police  reg- 
ulations are  sustained  in  such  cases. 

We  have  said  that  the  laws  to  prevent 
the  desecration  of  tbe  Sabbath  came 
properly  under  the  police  power  of  the 
state.  Judge  Cooiey  says,  on  this  sub- 
ject, the  statute  for  the  pnnlshiueut  ot 
public  profanity  requires  no  further  ]u3tl- 
flcation  than  tbe  natural  impulses  of 
every  man  who  believes  in  a  supreme  be- 
ing, and  recognizes  bis  right  to  the  rever- 
ence ot  his  creatui-es.  The  laws  against 
the  desecration  of  the  Christian  Sabbath 
by  labor  or  sports  are  not  so  readily  de- 
fensible by  arguments,  the  force  of  which 
will  be  admitted  by  all.  The  laws  which 
prohibit  ordinary  employments  are  to  be 
defended  either  on  tlie  same  ground  which 
]nstifles  tbe  punishment  of  profanity,  or 
as  establishing  sanitary  regulations, 
based  upon  the  demonstration  of  experi- 
ence that  one  day's  rest  in  seven  Is  needful 
to  rtecuperate  the  exhausted  energies  of 
body  and  mind.    Judge  Cooiey,  speaking 


of  those  laws  enacted  to  prevent  desecra- 
tion of  tbe  Sabbath,  says  they  are  not 
unconstitutional  as  a  restraint  upon  trade 
and  commerce.  There  can  no  longer  be 
any  question,  if  any  there  ever  was,  that 
such  laws  may  be  supported  as  regula- 
tions ot  police.  Specht  v.  Com.,  8  Pa.  St. 
812;  Bloom  v.  Bichards,  2  Ohio  St.  887;  Ex 
parte  Andrews,  18  Cal. 678 ;  Ex  parte  Bird, 
19  Cal.  130.  Upon  this  subject  of  the  Sab- 
bath day  observance,  I  have  found  none 
but  state  decisions  in  a  great  multitude  of 
cited  cases.  It  does  not  api>ear  to  have 
been  ever,  so  far  as  my  investigation  bus 
gone, — which  has  been  somewhat  limited, 
and  not  thorough, — a  matter  of  decision 
with  tbe  federal  courts,  so  far  as  the 
states  are  concerned.  And  I  believe  there 
is  no  probability  that  congress  will  ever 
assume  the  right  to  regulate  the  observ- 
ance  of  the  Sabbath  day  in  tbe  states.  If, 
however,  it  should  ever  do  so,  I  do  not 
doubt  that  the  American  congress  will 
protect  tbe  American  Sabbath  day  from 
unnecessary  desecration,  by  whomsoever 
it  Is  essayed.  Nor  do  I  doubt  that,  if  the 
supreme  court  ot  the  United  States  should 
have  this  question  under  consideration,  it 
would  hold,  as  my  view  Is,  that  the  Sun- 
day laws  of  this  commonwealth  are  with- 
in the  police  powers  of  the  state,  and, 
moreover,  that  they  in  no  wise  affect  in- 
terstate commerce,  but,  being  limited  )n 
their  operations  to  the  state,  whatever 
effect  they  have  upon  the  through  line  of 
transportation  outside  of  the  state.  It  Is 
no  more  than  is  proper,  and  in  no  way 
an  interference  with  the  granted  power 
of  the  congress.  It  is  to  be  regretted,  as 
it  is  a  federal  question,  that  it  cannot  go 
up  to  tbe  supreme  court  of  the  United 
States,  and  be  settled  there.  Holding  tbe 
views  I  do,  I  am  constrained  to  dissent 
from  tbe  opinion  of  the  majority. 

(88  Va.  m) 

Mbtkrs  v.  Mbtkrs'  Ex'r  et  al. 

(Supreme  Cmvrt  of  Appeals  of  Virginia.    June 
8^1891.) 

Wills — General  and  Dbmoxstrativb  Leoacibs. 
A  testator  provided  for  the  sale  of  certain 
land  and  of  his  personal  property  to  pay  debts 
and  a  bequest  of  V700  to  one  of  his  seven  ciiil- 
dren,  "which  shoald  be  his  entire  portion."  The 
homestead  was  devised  to  another  son,  who  was 
executor,  to  be  cultivated  by  liim  daring  the 
widowhood  of  testator's  wife,  one-fourth  of  tbe 
proceeds  thus  arising  to  be  paid  to  the  widow, 
and  the  remainder  to  be  di  viAei  among  the  six 
heirs.  At  the  death  or  marriage  of  the  widow, 
the  ezecntor  was  to  elect  to  talce  the  homestesa 
at  910  per  acre,  or  to  sell  it  at  anction,  and  di- 
vide tbe  proceeds  equally  among  tbe  six  heirs. 
At  the  death  of  the  widoiv,  the  homestead  was 
sold  at  auction.  The  proceeds  of  the  personalty 
'  and  ot  the  land  were  insufficient  to  pay  tbe  debts 
and  the  legacy  of  1700,  without  resorting  to  the 
proceeds  of  the  sale  of  the  homestftad.  HeJd, 
that  the  devise  to  the  six  heirs  was  a  demonstra- 
tive legacy,  while  the  (TOO  oequestwas  a  general 
legacy,  and  benoe  tbe  latter  must  abate  to  pay 
debts  before  tbe  former  could  be  touched. 

Appeal  tromcircuitcourt,  Bounokecoun- 
ty;  Henry  Blair,  Judge. 

B.  Haden,  for  appellant.  Hansbrnugh 
&  Hajisbrou/rb,  for  appellees. 

HiNTON,  J.  This  suit  was  Instituted  by 
the  appellant,  George  O.  Meyers,  to  enforce 
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the  payment  of  a  legacy  of  f700  left  bim 
in  tbe  will  of  bla  father,  tbe  late  DaTid 
Meyers.  Tbe  assets  of  the  estate  beinK  in- 
safflcieut  to  discharge  the  debts  and  all 
tbe  legacies,  the  (luestion  to  be  decided  is 
whether  there  is  any  property  other  than 
that  snbjected  by  the  decree  of  the  clrcui  t 
coart  which  is  liable  for  the  payment  of 
said  legacy, — an  inqniry  which  obviously 
depends  upon  the  coustrnction  to  be 
placed  upon  the  other  beqnests.  For  this 
purpose  it  is  only  necessary  for  tbe  court 
to  consider  the  following  provisions  of 
tbe  will,  which,  being  holograph,  shows 
that  tbe  testator  was  a  plain  and  illiter- 
ate man:  "Jdy  last  will  an  testament  I 
appoint  John  O.  Meyers  my  E^ator  after 
my  dlsceas.  sale  mate  all  my  personel 
property  sold  an  one  hundred  an  81xty 
acres  of  mountain  land  In  Carrens  Cove 
aljoinlDg  the  lands  of  Wats  an  others,  an 
my  depts  paid  I  then  give  an  bequate  to 
my  son  George  Q.  Meyers,  three  hundred 
dollars  twelve  months  after  my  dlsceas 
twelve  months  thereafter  four  hundred 
dollars  which  sbel  be  bis  intire  porshone 
of  my  estate,  John  O.  Meyers  tu  live  an 
remain  on  my  home  place  so  long  as  my 
wltte  remains  to  be  ray  witte,  to  cultivate 
it  an  keep  it  in  good  order  an  pay  one- 
foartb  uf  the  proceeds  thereof  in  rent  for 
the  support  of  my  wltte,  If  there  be  serples 
after  her  support,  that  serples  be  dlvlted 
eqnil  between  my  six  hairs,  after  my  witte 
ceases  to  be  my  wltte  then  John  O.  Meyers 
takes  the  home  place  at  forty  dollars  per 
acre,  an  if  he  thinks  in  bis  judgment  be 
can  he  can  do  better  then  hold  the  farm 
at  forty  dollars  per  acre  be  can  put  It 
up  to  the  highest  bidder  an  devide  tbe 
proceds  thereof  eqnilly  between  my  six 
hairs,  "etc.  The  testator  bad  seven  chil- 
dren, including  the  app«dlaut.  His  per- 
sonal property  at  the  time  of  his  death 
consisted  of  four  cattle,  a  few  farming 
utensils,  and  household  and  kitchen  furni- 
ture, valued  at  fl62.Q0.  He  bad  not 
fanned  during  the  latter  years  of  bis  lite, 
and  kept  no  horses  or  stock ;  and  as  John 
O.  Meyers  had  to  remain  on  and  cultivate 
the  home  place  during  his  mother's  wid- 
owhood, which  terminated  with  her  life  in 
1888,  and  she  remained  there  also  with  the 
right  to  her  support  out  of  tbe  products, 
these  articles  were  retained  for  her  use, 
and  at  her  death  such  of  them  as  had  not 
been  worn  out  in  the  use  were  sold  and 
accounted  for  by  him.  The  Carvln  Cove 
tract  of  160  acres  of  mountain  laud  was 
appraised  at  $80,  and  afterwards  sold  for 
f72;  but  this  sale  was  set  aside  by  the  de- 
cree complained  of.  The  home  place  was 
not  taken  by  the  executor,  John  O.  Mey- 
ers, at  $40  per  acre,  as  be  was  authorized 
by  the  will  to  do,  but  was  sold  at  auction, 
and  bought  by  a  third  part.y  for  $25  per 
acre,  who  subsequently  sold  it  to  the  said 
John  O.  Meyers  at  the  same,  price.  The 
circuit  court,  by  the  decree  complained  of, 
adjudged  that  the  appellant  "Is  entitled 
under  the  said  will, "  meaning  the  will  of 
David  Meyers,  to  bn  paid  out  of  the  as- 
sets of  the  testator's  estate  the  legacy  of 
$700  given  him  by  the  testator,  out  of  any 
assets  of  said  ratate  which  may  remain 
after  the  payment  jf  all  the  debts  of  the 
estate,  including  the  expenses  of  his  burial 


aad  the  administration  of  the  estate,  and 
the  pa.vment  of  the  specific  or  demonstra- 
tive legacy  out  of  tbe  proceeds  of  the  sale 
of  the  testator's  farm,  called  In  the  will 
his  "Home  Place,"  to  his  six  children  and 
heirs  at  law  other  than  the  complainant; 
but  that  tbe  complainant  is  not  entitled 
to  receive  any  portion  of  his  said  legacy 
out  of  the  proceeds  of  tbe  sale  of  said 
"Home  Place,"  and  has  no  pecuniary  in- 
terest therein  whatever.  This  decree  seems 
to  ns  to  be  plainly  right.  The  legacy  to 
George  O.  Meyers  is  clearly  a  general  or 
pecuniary  legacy,  which,  ol  course,  can- 
not be  paid  until  the  debts  have  been  dis- 
charged, and  which,  according  to  nil  the 
authorities,  must  abate  for  the  payment 
of  debts  before  specific  or  demonstrative 
legacies.  On  this  head  says  Mr.  Minor, 
"general  legacies  (sometimes  inaptly 
styled  'pecuniary  legacies')  are  legacies  of 
money,  or  of  chattels  which  may  be  satis- 
fied by  the  delivery  of  anything  of  that 
kind.  Thus  the  legacy  of '  my  usual  rid- 
ing borse'  is  specific,  whilst  one  of  'a  rid- 
ing horse' is  general.  A  legacy  of  $1,000 
is  general,  whilst  one  out  of  tbe  money 
owing  me  by  Z.  is  demonstrative."  And 
"general  legacies,"  he  then  goes  on  to 
say,  "abate  ratably  amongst  themselves 
for  the  payment  of  debts,  first  of  all,  before 
either  specific  or  demonstrative  legacies, 
but  they  are  not  liable  to  be  adeemed  as 
specific  legacies  are."  3  Minor,  Inst.  (Lltb. 
Ed.)  201 ;  2  Lomaz,  Ex'rs  p.  75;  Skipwlth 
y.  Cabell,  10  Orat.  789;  Robinson  v.  Mills, 
Id.  46&-472;  3  Lomax.  Dig.  top  p.  392;  3 
Jarm.  Wills,  p.  449.  Now,  in  this  case,  as 
the  proceeds  of  personalty  are  less  than 
$200,  while  the  record  shows  the  debts  to 
amount  to  more  than  $3,300, it  is  manifest 
that  the  legacy  to  George  Q.  Meyers  must 
abate,  unless  the  Carvln  Cove  tract,  which 
is  ordered  by  the  decree  aforesaid  to  be 
resold,  shall  bring  an  excess  over  tbe  sum 
of  $72,  for  which  it  first  sold,  and  which 
has  been  accounted  for,  snttiuleut  to  dis- 
charge the  balance  of  debts  and  the  said 
legacy,  or  unless  It  can  be  charged  upon 
the  home  place,  which  is  all  that  is  left  of 
the  testator's  estate.  But  the  direction 
in  th<^  will  of  David  Meyers  that  John  O. 
Meyers,hiB  executor,  should  take  the  home 
place  at  $40  an  acre,  or  put  it  up  to~  the 
highest  bidder,  and  divide  the  proceeds 
thereof  equally  between  bis  six  children, 
is  a  demonstrative  legacy.  A  demonstra- 
tive legacy,  says  this  court  in  a  noted  case. 
Is  a  legacy  of  quantity,  with  a  particular 
fund  pointed  out  for  its  satisfaction,  and 
it  is  so  far  general,  and  differs  so  much 
from  one  properly  specific,  that,  if  the  fund 
be  called  in  or  fail,  the  legatee  will  not  be 
deprived  of  his  legar.v,butbe  permitted  to 
receive  it  out  of  the  genernl  assets,  yet 
is  so  far  specific  that  it  is  not  liable  to 
abate  with  general  legacies  upon  a  de- 
ficiency of  assets.  2  Lomax,  Ex 'rs,  70;  2 
Williams,  Ex'rs,  1252;  2  Redf.  Wills,  465; 
Corbin  T.  Mills,  19  Grat.  470;  3  Pom.  Eq. 
Jur.  §  1138;  Morriss,  etc.,  y.  Garland's 
Adm'r,  78  Va.  2-23, 3  Minor,  Inst.  p.  200. 
And  these  "legacies,  so  far  as  the  fund  to 
which  they  are  referi-ed  will  suffice  for  pay- 
ment, are  preferred  to  general  legacies,  be- 
cause it  is  to  be  inferred  that,  by  referring 
to  specific  parts  of  tbe  estate  for  their  pay- 
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tnent,  the  testator  Intended  them  to  be 
preferred  to  other  legacies,  which  he  had 
not  so  Hecured. "  13  Anier.  &  Eng.  Enc.  Law, 
p.  146, note;  Williams,  Ex'rs,  (7th  Eng.  Ed.) 
1371.  8ncb  being  the  relative  charaoterfl 
of  these  two  different  legacies,  and  the  rule 
being  that  a  demonstratlre  legacy  is  pre- 
ferred to  a  general  legacy,  in  the  case  at 
bar,  Inasmuch  as  the  assets  of  the  testa- 
tor are  insufficient  to  pay  his  debts  and 
his  legacies  too,  the  general  legacy  of  $700 
to  the  appellant  has  to  abate  to  pay  the 
debts  before  the  demonstrative  legacy  to 
tbe  remaining  six  children  can  be  touched. 
This  is  tbe  view  taken  by  tbe  circuit  court 
in  its  decree,  and,  for  the  reasons  Just 
stated,  we  concur  In  that  view.  The  de- 
cree appealed  from  is  right,  and  must  be 
affirmed. 


(88  Va.  U2) 

Kgnefick  v.  Caulfibld. 

(Sumreme  Court  of  Appeals  of  Vtratnto.    June 
25, 1891.) 

Attaohmbnt—Bohd— Review  ok  Apfeai.. 

1.  Cnder  Code  Va.  %  8968,  crowding  that  In 
attachments,  if  the  plaintiff  shall  file  a  bond, 
etc.,  the  sheriff  shall  take  the  property  attached 
into  his  possession,  a  bond  is  not  required  unless 
the  sheriff  is  directed  to  take  the  property  into 
his  possession. 

a.  Wlieu  no  motion  to  vacate  an  attachment 
was  made,  exceptions  thereto,  not  raised  below, 
will  not  be  considered  on  appeal. 

Action  In  assumpsit  by  Patrick  Caul- 
fleld  against  William  Kenefick.  From  a 
judgment  for  plaintiff,  defendant  appeals. 

Holdway  &  Ewing  and  J.  J.  H.  Rowell, 
for  plaintiff  in  error.  Hoge  &  Oreen,  for 
defendant  in  error. 

Lacy,  J.  This  is  a  writ  of  eiTor  to  a 
Judgment  of  tbe  circuit  court  of  Scott 
county  rendered  on  tbe  25th  day  of  June, 
1890.  The  action  waaassumpsit,  and  when 
the  summons  was  issued  an  attachment 
was  sued  out  by  plaintiff  against  tbe  es- 
tate or  effects  of  the  defendant  situated 
within  the  jurisdiction  of  the  court.  The 
summons  was  returned,  "Not  found."  Up- 
on affidavit  that  the  defendant  was  justly 
Indebted  to  the  plaintiff  in  the  sum  de- 
manded, which  was  due  and  payable,  and 
that  the  defendant  was  a  non-resident  of 
this  state,  but  had  estate  in  the  county  in 
which  the  suit  was  brought,  the  attach- 
ment issued ;  but  no  bond  was  given  so 
as  to  enable  the  sheriff  to  take  the  prop- 
erty into  his  possession;  and  the  said 
attachment  was  levied  on  12  bead  of 
mules  belonging  to  William  Kenefick,  tbe 
defendant;  and  there  was  at  the  same 
time  an  order  of  publication  which  was 
issued  in  a  newspaper  published  in  the 
county,  which  is  certified  to  by  the  man- 
ager of  the  company  by  which  the  paper 
was  published.  The  declaration  was  in 
the  usual  form,  containing  the  common 
counts  in  assumpsit,  anH  an  account  of 
tbe  claim  was  filed  with  the  declaration. 
The  defendant  demurred  to  the  declara- 
tion, and  the  demurrer  was  overruled,  non 
assumpsit  pleaded  by  the  defendant,  a  Ju- 
ry impaneled  and  sworn,  and  upon  the 
trial,  after  hearing  the  evidence,  the  Jury 
rendered  a  verdict  for  the    plaintiff  for 


f  637.46.  Whereupon  the  plaintiff  applied 
for  and  obtained  a  writ  of  error  to  this 
court. 

The  flrst  error  assigned  here  is  that  the 
court  erred  In  overruling  the  demurrer  to 
the  declaration.  The  declaration  is  In  tbe 
usual  form,  and  is  without  defect.  The 
next  is  that  the  court  refused  to  continue 
the  case  because  of  the  at>aence  of  a  mate- 
rial witness.  If  this  be  a  fact,  the  record 
does  not  disclose  it.  Tbe  next  is  that  the 
court  overruled  the  motion  of  the  defend- 
ant to  set  aside  tbe  verdict  and  grrant  the 
defendant  a  new  trial  upon  the  ground 
"  because  the  court  overruled  the  demurrer 
to  tbe  indictment,  because  the  return  of 
the  sheriff  was  insufficient,  and  because  tbe 
levy  of  tbe  attachment  and  the  return 
thereon  was  irregolar  and  insafflclent, 
there  and  then  being  no  bond  given  when 
the  attachment  issued,  and  because  the 
account  filed  with  the  declaration  bad  no 
date. "  As  to  the  demurrer,  we  have  said 
that  there  was  no  error  of  the  court  In 
overruling  tbat.  There  is  no  defect  in  the 
return  of  tbe  sheriff,  which  is  sufficient. 
As  to  tbe  assignment  that  no  bond  was 
given  by  the  plaintiff  when  tbe  attachment 
was  issued,  none  is  required  by  our  stat- 
ute, unless  the  sheriff  is  directed  to  take 
thepropertyinto  his  possession,  whicb  was 
not  done  in  this  case.  Section  3968.  Code 
Va.  As  to  the  date  of  the  acconnt,  the 
date  of  the  account  was  stated  In  the  dec- 
laration with  which  it  was  filed,  and  It 
was  presented  as  debt  due  at  the  date  of 
the  suit,  and  the  verdict  was  rendered  ac- 
cordingly. Again,  that  the  declaration 
does  not  allege  any  promise  to  pay  the 
dubt.  This  Is  a  mistake  of  fact;  the  dec- 
laration does  so  allege  a  promise  to  pay 
tbe  debt. 

Exceptions  are  set  forth  here  to  the  at- 
tachment, but  in  tbe  court  below  there 
was  no  exception  taken  to  the  attach- 
ment, and  no  motion  to  abate  the  attach- 
ment, but  the  defendant  appeared,  und 
pleaded  to  the  action.  The  objection 
comes  too  late  here.  There  is  no  excep- 
tion in  the  record,  and  no  bill  of  excep- 
tions taken,  and  neither  facts  proved  nor 
evidence  certified,  and,  in  the  absence  of 
anything  appearing  to  the  contrary,  the 
Judgment  must  be  here  held  to  be  right. 
We  discover  no  ground  of  error  in  the  rec- 
ord, and  the  judgment  of  the  circuit  court 
is  right,  and  wilt  be  affirmed. 


Reynolds  v. 


(SSTa.  US) 
Necessary. 


(Supreme  Court  of  Appeals  ctf  Firoinla.    Jane 

25, 1881.) 

SFBOIFIO    PBBrOHMANCB  —  RSOSIVINO   FaBT  PAT 

MEirr  OF  Fkice — Dblivekt  oir  Pobsessiom, 
Plaintiff  made  an  oral  a^preement  to  sell 
and  immediately  deliver  certain  land  to  defend- 
ant for  a  fixed  sum,  in  consideration  of  his  tak- 
ing up  and  delivering  two  notes  which  were  a 
lien  upon  said  lands,  and  paying  the  balance  at 
stated  times.  Defendant  bought  the  notes,  and 
delivered  one,  and  offered  to  perform  the  remain- 
ing conditions  of  the  contract,  and  went  into 
possession,  and  cut  logs  from  the  land.  Plaintiff 
refused  tn  further  perform  the  contract,  obtained 
an  injunction,  and  sought  to  recover  the  logs, 
still,  however,  retaining  the  note.  Held,  that 
specific  performance  of  the  contract  will  be  de 
creed. 


Digitized  by 


Google 


Va.) 


BETNOLDS  t>.  NECESSABr. 


849 


Action  by  Nancy  Reynolds  against  Joel 
F.  NeccHsary  tor  an  Itijanctton  aud  the  ap- 
pointuient  of  a  receiver.  From  a  judg- 
ment  in  taTor  ol  defendant,  plaintiff  ap- 
peals. 

J.  H.  Wood,  for  appellant.  A.  L.  Pride- 
more  and  J. B.  Richmond,  for  appellee. 

Lact,  J.    This  is  an  appeal  from  a  de- 
cree of  tlie  circnit  court  of  Scott  county, 
rendered  on  tlie  28th  day  of  March,  1889. 
The  bill  was  filed  by  the  appellant  against 
the  appellee  to  enjoin  and  restrain  him, 
his  agents,  etc.,  from  cutting  timbpr  from 
the  land  of  the'plaintlff  in  the  bill  men- 
tioned, ana  praying  the  appointment  of  a 
receiver  to  take  charge  of  such  logs  as  had 
been    already    cut.    The  Injnnction    was 
granted  puranant  to  the  prayer   of  the 
bUl.    The    defendant  answered.     He   ad- 
mitted that   the  plaintiff  had  purchased 
the  land  from   H.  J.  Carter  and  wife,  as 
shown  by  the  deed  filed  with  the  bill,  and 
Bopposed  it  to  be  true  that  the  purchase 
money  bad  been  paid,  except  $167,  as  stat- 
ed by  complainant.    And   the  defendant, 
in  bis  answer,  set  up  a  parol  purchase  of 
the  land  by  him  from  the  plaintiff,  and 
payment  to  her  of  one  of  the  notes  due  on 
the  land  tustauter,  and  at  her  request  the 
payment  of  the  other  notes  due  on  the 
land  byber  toJohn  Fickle, the  then  owner 
of  the  note  for  f  87.58,  and  that  on  the  day 
of  the  said  purchase  the  possession  of  the 
land  was  delivered  to  him,  and  that  he 
bad  beld  the  possession  of  it  ever  since; 
that  the  defendant   agreed  to  meet  the 
plaintiff  at  Ira  P.  Rubinett's  to  pay  to 
her  the  said  note  of  $87.58,  and  osecate  his 
notes  for  the  deferred  payments  arcordlng 
to  their  agreement;  thattbe  plaintiff,  atter 
malting  the  sale,  and  receiving  a  part  of 
the  purchase  money,  and  placing  the  de- 
fendant in  possession  of  the  laud,  refused 
to  accept  the  note  for  $87.58  after  he  had 
at  her  request  purchased  It,  and  sought 
to  rescind  the  agreement,  but  he  claimed 
under  the  said  contract,  and  sought  to 
have  the  agreement  performed  by  the  de- 
cree of  the  court.    On  the  26th  of  March, 
1889,  the  court  rendered  its  decree  upon 
the  pl<*ad!ngs  and  the  depositions  of  wit- 
nesses taken  In  the  cause.    And  the  court 
being  of  opinion  that  the  plaintiff  sold  to 
the  defendant,  and  agreed  for  the  defend- 
ant to  have  possession,  in  pursuance  of 
the  said  agreement;  that  the  defendant 
took  possession  of  the  tract  of  land  in  the 
bill    mentioned,  at    the   price  of  $1,000; 
and  that  the  defendant,  In  pursuance  of 
hig  contract,  paid  to  the  plaintiff  in  hand 
her  own  note  for  $80,  and  proceeded  and 
tendered   to  taer  the  John  Fickle  note  for 
$87.58;  and,  in  further  pursuance  of  the 
sold  contract,  tendered,  ut  the  time  agreed 
ppon.  the  cash  payment  provided  for  by 
said   contract;  thus  performing  the  con- 
tract on  bin  part  as  far  as  he  could,  and 
that  while  so  performing  the  said  contract 
the  defendant  cut  and  removed  a  lar^e  lot 
ot  logs  from  the  said  land.    The  court  was 
therefore  of  opinion  that  it  would  now  be 
inequitable  to  rescind  the  same,  dissolved 
the  Injunction,  and  decreed  specific  per- 
formance of  the  contract,  and  directed  the 
defendant  to  deposit  the  purchase  money 
vltb  the  clerk,  and  the  plaintiff  to  file  with 


the  clerk  a  good  and  sufficient  deed,  and 
thereupon  to  be  paid  tbe  money  by  the 
clerk.  The  plaintiff  thereupon  applied  for 
and  obtained  an  appeal  to  this  court. 
The  evidence  in  the  case  shows  that  the 
plaintiff,  Nancy  C.  Reynolds,  was  the 
owner  of  the  land  in  dispute,  and  owed, 
two  notes,— one  ot  $80,  and  another  of 
$87.58,— which  were  liens  upon  the  said 
land;  that  on  the  14th  day  of  January, 
1887,  she  was  pressed  to  pay  the  first- 
named  note  by  a  man  named  Wells,  who 
held  it  by  assignment;  that,  in  default  of 
the  money  to  pay  this  note,  a  negotiation 
was  commenced  between  them  for  tbe  sale 
of  enough  timber  on  the  land  to  pay  this, 
and  the  other  also ;  that  the  plaintiff  ex- 
pressed her  unwillingness  to  sell  off  her 
timber,  if  it  could  be  prevented,  as  that 
would  render  the  land  unsalable,  and  she 
desired  to  sell  the  land  upon  which  she 
did  not  reside.  Wells  informed  the  de- 
fendant, Joel  F.  Necessary,  that  the  plain- 
tiff was  disposed  to  sell  the  land,  aud  sug- 
gested to  him  to  buy  it;  aud  together 
they  sought  the  plaintiff,  and  the  defend- 
ant offered  to  buy  the  land.  The  plain- 
tiff fixed  the  price  at  $1,000,  and  the  de- 
fendant agreed  to  buy  at  that  price  if  the 
terms  could  be  agreed  on.  After  a  good 
deal  of  talk  on  tbe  subject,  the  defendant 
offered  to  take  up  the  two  notes  above 
mentioned  without  delay,  and  to  pay  her 
$100  when  Owen  Franklin  came  back  from 
bis  stock  sale,  and  $100  more  when  the  de- 
fendant sold  his  logs,  and  $632.42  in 
twelve  months  from  date;  possession  of 
the  land  to  be  given  at  once.  To  this  she 
agreed,  and  the  defendant  then  and  there 
obtained  the  $80  note,  and  delivered  it  to 
the  plaintiff,  and  the  parties  separated, 
agreeing  to  meet  the  next  Monday  at  Ira 
P.  Roblnett's,  a  relation  of  the  plaintiff, 
selected  by  her  to  draw  tbe  several  papers 
required  In  full  execution  of  their  agree- 
ment. The  defendantattendedatthe  time 
and  place  named,  and  purchased  and 
brought  with  him  the  $87.58  note  above 
mentioned;  but  tbe  plaintiff  absented  her- 
self, and  did  not  appear,  as  she  bad  agreed 
to  do.  The  defendant,  however,  procured 
the  services  of  the  said  Kobinett,  and  had 
all  the  papers  required  written,  and  sought 
for  and  found  the  plaintiff,  and  offered 
them  to  her,  together  with  the  note  for 
$87.58;  but  the  plaintiff,  having  been 
made  to  believe  that  she  could  get  more 
for  tbe  land,  and  having  possession  of  the 
$80  note,  which  had  been  pressing  upon 
her,  refused  to  comply  with  her  bargain, 
and  refused  to  give  up  the  note,  relying  on 
the  fact  that  no  writing  had  been  signed 
by  her,  aud  believing  that  the  parol  sale 
of  the  land  was  not  binding  on  her.  The 
object  of  the  bill,  as  we  have  said,  was  to 
restrain  and  enjoin  a  trespass,  and  to  pre- 
vent irreparable  Injury  to  the  property  of 
the  plaintiff.  The  answer  set  up  a  parol 
agreement  for  the  sale  of  the  land,  deliv- 
ery of  possession,  and  part  performance 
by  tbe  purchaser,  and  sought  specific  per- 
formance of  this  contract ;  and  while,  ac- 
cording to  the  strict  rules  of  pleading,  this 
relief  should  have  been  sought  by  a  cross- 
bill filed  for  that  purpose  by  the  defend- 
ant, the  answer  ot  the  defendant  may  be 
so  treated  for  that  purpose. 
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Conrta  of  eqaity  treat  aucb  cuatracts, 
when  there  has  been  part  perfnruiance,  as 
valid  and  as  effectual  as  those  evidenced 
by  the  most  solemn  Instruments  In  writ- 
ing. In  order  to  prevent  the  possibility 
of  fraud,  however,  in  engrafting  this  ex- 
ception upon  the  statute  of  frauds,  it  is 
settled  that  the  parol  agreement  relied  on 
mast  be  certain  and  definite  iu  its  terms; 
the  acts  proved  in  part  performance  must 
refer  to,  result  from,  or  be  done  in  pursu- 
ance of,  the  agreement;  and  Iheagreement 
most  have  been  so  far  executed  that  a  re- 
fusal of  full  execution  will  operate  as  a 
fraud  upon  the  party,  and  place  blm  in  a 
BitaatioD  which  does  not  He  In  compensa- 
tion. Opinion  ut  Judge  Staples  in  Floyd 
V.  Harding,  28  Grat.  406,  citing  Wright 
V.  Pucket,  22  Grat.  870;  2  White  &  T. 
Lead.  Cas.  1052.  The  learned  judge  says, 
further,  when  these  circumstances  concur 
it  Is  as  much  a  matter  of  course  for  the 
equity  courts  to  decree  a  specific  execu- 
tion as  for  the  common-law  courts  to 
award  damages  for  the  breach  of  a  writ- 
ten contract.  The  purchaser  is  regarded 
as  the  real  beneficial  owner  of  the  estate, 
and  the  vendor  as  the  mere  trustee  of  the 
legal  title  tor  bis  benefit.  Whatever  loss 
may  fall  on  the  estate  is  the  loss  of  the 
purchaser;  whatever  advantage  may  ac- 
crue to  it  is  bis  gain.  This  doctrine  is 
now  too  firmly  established  ever  to  be 
chcuiged  by  anything  short  of  a  legisla- 
tive enactment.  It  is,  to  every  intent,  a 
law  of  property,  as  much  so  as  If  the  ex- 
ception bad  been  engrafted  in  the  statute 
of  frauds.  Upon  the  faith  of  its  existence, 
purchases  of  valuable  estates  have  been 
made  and  held  throughout  this  common- 
wealth. There  can  be  no  grounds  of  con- 
troversy upon  these  points.  It  may  be 
further  affirmed  that  the  title  thus  vesting 
in  the  purchaser  under  a  valid  parol  con- 
tract is  good  against  all  the  world,  except 
subsequent  purchasers  of  the  legal  title  for 
valuable  consideration  without  notice. 
That  the  equitable  estate  of  the  purchaser 
is  good  against  creditors  of  the  vendor  Is 
incontrovertible.  Hicks  v.  Rlddlck,  28 
6rat.41f<.  Specific  performance  cannot  be 
considered  as  a  matter  of  right,  however, 
in  either  party.  It  dues  not  proceed  ex 
debltojuatltia,  but  as  a  matter  of  sound 
and  reasonable  discretion,  which  governs 
itself  by  general  rules  and  prlnclt)les,  but 
withholds  or  grants  relief  according  to 
the  circumstances  of  each  particular  esse, 
when  these  general  rules  and  principles 
will  not  furnish  any  exact  measure  of  jus- 
tice between  tbe  parties.  All  applications 
to  the  court  to  decree  speciflc  performance 
mubt  depend  upon  tbe  circumstances  of 
each  case  governed  by  the  established 
principles  of  the  court.  The  contract 
must  be  clear  and  distinct;  it  must  be 
mutual.  If  specific  performance  would 
work  injustice,  a  party  will  be  left  to  bis 
action  for  damages.  It  Is  a  general  rule 
that  the  party  seeking  specific  perform- 
ance should  not  have  been  backward.  As 
equity  is  never  bound  to  give  this  relief,  so 
it  never  will,  unless  the  justice  of  the  rase, 
as  drawn  from  all  the  facts,  demands  it. 
8  Pars.  Cont.  416;  2  Minor,  Inst.  808,  809 ; 
St.  John  V.  Benedict,  6  Johns.  Cb.  Ill; 
Long.  Dig.  72,.  100;  Ford  v.  Euker,  86  Va. 


76,  9  8.  E.  Bep.  500.  In  tbia  cam,  tbe 
plaintiff,  being  in  trouble  about  a  lien  on 
her  land  which  was  very  urgent,  made  her 
contract  to  sell  to  the  defendant  on  terms 
stated  and  clearly  proved,  and  Indeed 
evasively,  but  substantially,  admitted  by 
her;  received  a  part  of  the  purchase  price, 
and  obtained  relief  against  her  pressing 
necessity;  delivered  possession  of  the 
land ;  and,  being  thus  relieved  of  this  debt, 
and  also  of  another  which,  though  not 
large,  was  more  than  she  could  pay  with- 
out selling  her  land  or  the  wood  on  it,  and 
having  gained  this  advantage,  recanted 
and  refused  to  do  more,  held  the  note,  and 
sought  to  regain  possession  of  tbe  land 
also.  To  have  upheld  her  in  tbia  preten- 
sion would  have  been  to  enable  her  to  de- 
fraud tbe  defendant,  and  the  circuit  court 
properly  deci^d  that  her  contract  be  spe- 
cifically performed;  and  we  perceive  uo 
error  in  the  said  decree,  and  are  of  opin- 
ion to  affirm  the  same. 

HiNTO.N,  J.,  absent. 


(88  v«.  tua 

Virginia  Coal  &  Ikon  Co.  et  al.  v.  Bobbb- 

BON  et  ttl. 

(Supreme  Court  of  Appeals  of  VirgtiUa.    June 
25ri891.) 

WlVB'S  SbPJLBATK  EsTATB— CiOXTBACT  TO  CONVXT. 

Act  Va.  April  4,  1878,  provides  that  a 
married  woman  shall  have  power  to  make  a  coo 
tract  for  the  disposition  of  her  separate  estate, 
provided  her  hosband  shall  join  therein.  Xlie 
law  in  force  March  1,  18110,  provided  that  if  the 
wife,  "on  being  examined  pririly  and  apart 
from  her  husband,  and  having  the  writing  fully 
explained  to  her,  acknowledged  tlie  same  to  be 
her  act,  and  declared  that  she  had  willingly  ex- 
ecuted it,  and  does  not  retract  it,  sach  privy  ex- 
amination, acknowledgment,  and  declaration 
shall  thereapoD  be  recorded, ".eta  Held,  that 
a  certificate  reciting  that  a  husband  and  wife, 
who  executed  a  deed,  "personally  appeared  be- 
fore the  undersigned,  •  •  •  and  aclcnowl- 
edged  the  same  to  be  their  act  and  deed,  the 
said"  wife  "being  examined  separate  and  apart 
from  her  husband,  to  the  effect  that  she  signed 
the  said  deed  willingly,  and  that  she  does  not 
wish  to  retract  from  it, "  though  insufficient  to 
render  the  deed  a  valid  instrument  of  convey- 
ance, still  renders  it  a  valid  executory  contract 
of  sale. 

Bullitt  A  McDowell  &Q(IE.M.  Fiilton,  for 
appellants.  Duncan  i£  Afat&e  wsand  Rtcb- 
inoDd  &  Sewell,  for  appellees. 

Lact,  J.  This  is  an  appeal  from  a  de- 
cree of  tbe  circuit  court  of  Wise  county, 
rendered  on  the  19tb  day  of  September, 
1890.  The  bill  was  filed  In  this  cause  by 
the  Virginia  Coal  &  Iron  Company  and 
the  Big  Stone  GapImproveraeatCorapany 
in  December,  1889,  against  tbe  appellees,  J. 
M.  Roberson  and  wife,  having  for  Its  ob- 
ject the  specific  performance  of  an  alleged 
contract  for  sale  of  certain  lands  in  the 
bill  mentioned,  and  to  compel  the  said  J. 
M.  Roberson  and  Letltla  D.  Roberson,  bis 
wife,  to  convey  to  tbe  plaintiffs  the  land 
described  in  tbe  said  alleged  contract. 
This  alleged  contract  for  the  sale  of  this 
land  was  a  deed  made  by  the  said  defend- 
ants  for  the  land  in  question  to  one 
Charles  W.  Kilgore,  which  by  successive 
conveyances  had  passed  to  the  plaintitta. 
Tbe  deed  was  made  on   the  let  day  of 
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March,  1880;  and  the  certlflcate  of  ac- 
knowledgment was  signed  the  same  day, 
and  the  writing  wan  admitted  to  record. 
The  appellants,  regardiug  the  certificate 
of  acknowledgment  as  innafflelent  to  au- 
thorise the  recordation  of  the  deed  as  to 
the  married  woman  so  as  to  pass  her 
right  therein,  brought  this  suit  to  compel 
a  conveyance  in  due  lorm,  having  first  ap- 
plied to  the  parties  to  make  the  said  deed 
without  suit,  and  said  reqnest  refused. 
The  land  In  dispute  is  the  land  of  the  wife, 
and  is  her  separate  estate,  under  the  act 
of  assembly  of  April  4, 1876.  The  law  in 
force  March  1, 1880,  provided  that  it  the 
wife,  "on  being  examined  privily  and 
apart  from  her  husband,  and  having  the 
writing  fully  explained  to  her,  acknowl 
edged  the  same  to  be  her  act,  and  declared 
tbatsbe  bad  willingly  executed  it,  and  does 
not  wish  to  retract  it,  such  privy  ezami- 
nation,  acknowledgment,  and  declaration 
shall  thereupon  be  recorded,"  etc.  The 
certificate  to  the  deed  In  question  was: 
*  J.  M.  Boberson  and  L.  D.  Roberson,  his 
wife,  whose  names  are  signed  to  the  fore- 
going deed  for  land,  personally  appeared 
before  the  undersigned  Justice  of  the  peacn 
for  Wise  county,  Ya.,  and'  acknowledged 
the  same  tobettieir  act  and  deed ;  the  said 
L.  D.  Boberson  being  examined  separate 
and  apart  from  her  husband,  to  the  effect 
that  she  signed  the  said  deed  willingly, 
and  that  ahe  does  not  wish  to  retract  it." 
This  certlflcate  is  admitted  on  both  sides 
to  be  defective,  and  it  clearly  does  not 
conform  to  the  statute;  it  nowhere  ap- 
pearing that  the  writing  was  first  ex- 
plained to  her,  and  her  acknowledgment 
appearing  to  be  Jointly  with  her  husband, 
and  before  her  alleged  privy  esamination. 
While  it  is  well  settled  by  our  decisions 
that  a  literal  compliance  with  the  statute 
to  notmecessary,  and  that  when  there  has 
been  a  substantial  compliance  therewith 
it  is  sufficient,  (L.anghorne  v.  Hobson,  4 
Leigh.  225;  Tod  v.  Baylor,  Id.  498;  Siter 
V.  MeCIannchan,  2  Orat.  280;  Dennis  v. 
Tarpenny,  20  Barb.  871;  Duudas  v.  Hitch- 
cock, 12  How.  256;  Deery  v.  Cray,  5  Wall. 
795,  and  Hockman  v.  McClannahan,  [Va.] 
12  S.  E.  Rep.  280,)  yet  the  result  of  the  au- 
thorities is,  as  was  Faid  in  the  last-named 
case,  that,  while  a  substantial  compliance 
with  the  statute  will  suffice,  it  must  be  a 
Bubstantial  compliance  with  ever.y  requi- 
site of  the  statute.  None  of  these  require- 
ments can  be  dispensed  with,  and  a  com- 
pliance with  some  of  them  will  not  beheld 
to  contain  the  substance  of  them  all. 
This  subject  was  fnll.v  considered  in  the 
case  of  Hockman  v.  McClannahan,  supra, 
and  it  Is  sufficient  to  refer  to  that  case 
and  the  authorities  there  cited.  In  the 
light  of  these  decisions,  the  counsel  are 
right  on  both  sides  in  conceding  that  the 
said  certificate  Is  defective.  The  counH«;I 
for  the  appellees  insist  that,  the  certificate 
being  insnfficent  to  pass  the  wife's  right, 
the  conveyance  is  a  nullity,  and  the  land 
to  still  the  property  of  the  wife;  and  the 
counsel  for  the  appellants,  conceding  that 
the  deed  is  insufficient  to  pass  the  wife's 
right,  claim,  further,  thattbedeed,  though 
not  duly  acknowledged  as  to  the  wife, 
and  not  properly  recorded  as  to  her,  and 
not  sufficient  to  convey  her  land,  Is  yet  a 


contract  In  writing  by  the  wife  to  convey, 
is  executory,  and  should  be  by  the  court 
speciflcoUy  enforced  against  the  wife,  not- 
withstanding the  coverture. 

The  appellees  Insist  that  the  executory 
contract  of  a  married  woman  to  convey 
her  land  cannot  be  enforced  against  her, 
because  of  the  coverture.  If  the  contract 
had  been  made  since  the  adoption  of  the 
Code  of  Virginia  in  force  May,  1888,  it  is 
conceded  that  the  executory  contract  of  a 
married  woman  may  now  in  this  state  be 
enforced  against  her,  if  made  since  the 
adoption  of  the  new  Code,  supra,  by  au- 
thority of  sections  2286,  2288,  and  2289,  aa 
was  held  by  this  court  in  the  case  of  Gen- 
try V.  Gentry,  (Va.)  12  S.  E.  Bep.  966, 
where  the  statutes  are  set  forth  in  full. 
If,  however,  the  deed  had  been  executed 
before  the  passage  of  the  act  of  April  4, 
1876,  supra,  it  is  equally  clear,  and  is  like- 
wise conceded,  that  specific  performance 
could  not  be  enforced  against  the  married 
woman  as  the  law  then  stood  because  of 
her  coverture.  Iron  Co.  v.  Gardiner,  79 
Va.  SOS,  and  authorities  cited ;  also  Rail- 
road Co.  V.  Dunlop,  86  Va.  849. 10  S.  £. 
Bep.  239.  The  writing  in  question  was  a 
writing  signed  and  delivered  by  a  married 
woman  purporting  to  convey  her  real  es- 
tate, which  by  law  was  her  separate  es- 
tate. If  any  contract  comes  within  the 
well-settled  rule  as  to  specific  perform- 
ance generally,  this  Is  such ;  for  here  the 
entire  purchase  money  has  been  paid,  and 
possession  delivered.  The  question  In  this 
case,  however.  Is,  can  the  married  wo- 
man's contract  for  the  sale  of  her  separate 
estate  be  enforced  against  her?  If  there 
is  any  authority  for  this.  It  miist  be  found 
in  the  act  of  April  4, 1876.  That  act  pro- 
vldes  that  the  real  and  personal  property 
of  any  female  who  may  hereafter  marry, 
and  which  nhe  shall  own  at  the  time  of 
her  marriage,  and  the  rents.  Issues,  and 
profits  thereof,  and  any  property,  real  or 
personal,  acquired  by  a  married  woman 
as  a  separate  and  sole  trader,  shall  not  be 
subject  to  tbe  disposal  of  her  husband, 
nor  be  liable  for  his  debts,  and  shall  be 
and  continue  her  separate  and  sole  prop- 
erty; and  any  such  married  woman  shall 
have  power  to  contract  In  relation  there- 
to, or  for  the  disposal  thereof,  and  may 
sue  and  be  Hued  as  If  she  was  a  feme  sole: 
provided,  that  her  husband  shall  join  in 
any  contract  In  reference  to  her  real  and 
personal  property,  other  than  such  as  she 
may  acquire  as  a  sole  trader,  and  shall  be 
Joined  with  her  in  any  action  by  or 
against  her.  This  property  in  question  is 
the  separate  estate  of  a  married  woman 
under  this  act.  The  act  expressly  grants 
to  her  the  power  to  contract  in  relation 
thereto,  or  for  tbe  disposal  tht^reof;  and 
she  Is  authorized  to  sue  and  may  be  sued 
as  if  she  were  a  feme,  sole.  If  a  feme  sole 
had  made  this  contract,  no  question  could 
have  been  raised  of  this  sort.  The  law 
provides  that  tbe  married  woman  may 
sue  and  be  sued  concerning  her  contract 
concerning  this  separate  estate  as  if  she 
were  a  feme  noJe.  She  has  made  a  valid 
contract,  which  she  could  have  enforced 
against  the  other  contracting  parties; 
and  I  feel  no  hesitation  in  holding,  and 
perceive  no  difficulty  in  arriving  at  the 
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conclaBion,  that  it  may  be  equally  enforced 
agaioBt  her.  She  has  made  the  contract 
concerning  her  separate  estate,  and  hei* 
husband  has  united  with  her  in  said  con- 
tract, and  the  statute  has  been  complied 
with.  It  was  said  by  this  court  in  a  late 
case,  arising  upon  this  act,  after  reciting 
the  act  In  full,  (Crockett  v.  Uorlot,  85  Va. 
243,  3  S.  E.  Rep.  128:)  "This  act  must  be 
construed  aecordiuK  to  its  terms.  They 
alone  Justify  the  court  in  departing  from 
the  rule  heretofore  existing.  By  the  act 
in  question  the  said  separate  estate  is  cre- 
ated, and  the  power  Is  granted  to  her  'to 
contract  in  relation  thereto,  or  for  the 
disposal  thereof;  and  she  may  sue  and 
be  sned  as  a  feme  sole,  provided  that  her 
husband  shall  Join  in  any  contract  in  ref- 
erence to  her  real  or  personal  property," 
etc.  If  this  power  to  contract  is  to  be 
restricted  to  the  terms  of  the  act,  then  the 
power  to  contract  which  is  granted  is  to 
contract  in  relation  to  her  said  estate,  or 
for  the  disposal  thereof,  in  which  her  hus- 
band is  required  tojoin.  •  «  •  Though 
a  wife  may  by  a  contract  bind  her  proper- 
ty, she  cannot  in  any  way  bind  her  per- 
son. It  Is  only  in  couBequence  of  tlie  exist- 
ence of  her  separate  estate  that  this  stat- 
ute authorizes  her  to  make  the  contract. " 
In  that  case  it  was  sought  to  enforce 
against  the  wife  acontract  not  made  with 
reference  to  or  concerning  her  separate  es- 
tate, and  in  which  her  husband  did  not 
Join.  This  could  not  be  done  under  that 
act,  for  reasons  there  stated.  But  this  is 
a  rerj'  different  case.  The  contract  is  for 
the  disposal  of  her  separate  estate,  and 
the  husband  has  Joined  with  her  in  mak- 
ing the  contract.  It  comes  within  the  ex- 
press terms  of  the  statute,  and  is  a  valid 
and  binding  contract,  clearly  enforceable 
against  the  married  woman  and  her  sepa- 
rate estate.  This,  I  think,  Is  clearly  the 
true  construction  of  our  statute  upon  this 
subject;  and  we  will  say  in  this  case  as 
we  said  in  the  last-men ttoncd  case,  we 
have  rested  our  decision  in  this  case  upon 
the  terms  of  our  own  statute.  While 
many  cases  have  been  cited  in  the  argu- 
ment, they  all  proceed  upon  the  statutes 
of  other  states,  in  some  respects  unlike 
our  own ;  and  we  think  the  conclusion  we 
have  reached  is  clearly  the  true  construc- 
tion of  the  statute  In  question.  The  cir- 
cuit court  decided  otherwise,  and  we  are 
of  opinion  that  the  said  decree  Is  plainly 
erroneous,  and  must  be  reversed  and  an- 
nulled, and  thecause  remanded  to  thesald 
circuit  court,  with  directions  to  proceed 
In  the  cause  to  grant  the  relief  prayed  for 
in  the  bill,  by  causing  a  proper  and  sufB- 
clent  deed  to  be  made  to  the  plaintiff  by 
the  said  defendant  married  woman,  or  by 
causing  the  same  to  be  executed  by  a  com- 
missioner of  the  court  in  this  cause,  so  as 
to  conclude  the  rights  of  all  the  parties 
hereto. 


(88  Va.  205) 

Carter's  Heirs  v.  Edwards  et  al. 

(Supreme  Court  of  AppecUs  of  Virginia.    July 
2,1891.) 

Ejectmbnt — Btidbnob — Patents— Codification 
•^Repeal. 
1.  In  an  ejectment  suit  by  heirs,  a  patent  to 
the  land  in  controversy,  Issued  to  their  ancestor 


by  the  state,  laokln^  the  state  seal,  was  ex- 
cluded until  the  plaintiffs  introduced  evidence 
that  the  seal  was  upon  it  when  issued.  The  court 
then  allowed  it  to  go  to  the  Jury,  but  required  a 
finding  as  to  whether  or  not  the  seal  had  been 
attached.  Held  error,  since  the  patent  should 
have  gone  to  the  Jury  with  an  instruction  ttiat 
its  validity  depended  upon  its  legal  execution. 

3.  The  exclusion  of  a  copy  of  the  patent,  duly 
signed,  sealed,  and  verified,  was  error. 

3.  Act  Va.  March  9,  1880,  providing  that  "In 
all  cases  of  ejectment  •  •  »  in  the  counties  of 
Buchanan,  Dickenson,  and  Wise  the  plaintiff 
shall  file  with  his  declaration,  80  days  before 
trial,  the  written  and  record  evidence  on  which 
he  relies,  and  unless  he  does  so  the  defendant 
may  have  a  continuation,"  etc.,  is  a  "ceneral" 
law,  within  Code  Va.  1887,  %  4203,  which  pro- 
vides that  upon  the  adoption  of  the  Code  all  acts 
of  a  "general"  nature  shall  be  repealed. 
Lewis,  P.,  dissenting. 

Action  In  ejectment  by  Dale  Carter's 
heira  against  James  T.  Edwards  and  oth- 
ers. From  a  verdict  and  Judgment  tor  de- 
fendants, plaintiffs  bring  error. 

Burns  &  Fultua  and  RoOtb  <S.  Stuart, 
for  plaintiffs  in  error.  Kilfmre  &  MUIer 
and  Mr.  Hagnn,  fur  defendants  in  error. 

Lacy,  J.  This  is  a  writ  of  error  to  a 
judgment  of  the  circuit  court  of  Wise  conn- 
ty,  rendered,  on  the  22d  of  April,  1889. 
The  action  is  ejectment,  brought  in  De- 
cember, 1878,  by  Dale  Carter  against  the 
defendants  In  error,  t<i  recover  65,000  acres 
of  laud  situated  In  the  said  county  of 
Wise.  At  the  trial  the  verdict  and  judg- 
ment were  for  the  defendants;  and  the 
plaintiffs,  having  excepted  to  various  rul- 
ings of  the  court  against  them,  and  hav- 
ing moved  to  set  aside  the  vjerdlct,  which 
was  likewise  de<;ided  against  them,  and  the 
decision  of  the  court  excepted  to,  applied 
for  and  obtained  a  writ  of  error  to  this 
court. 

The  first  assignment  of  error  here  is 
that,  after  the  Jury  bad  been  sworn  in  the 
cause,  the  plaiutiffs,  to  maintain  the  issue 
on  their  part,  offered  to  read  in  evidence 
to  the  Jury  a  paper  purporting  to  be  a 
patent  which  purported  to  have  been  Is- 
sued by  the  commonwealth  of  Virginia  to 

Dale  Carter  on    the day  of  July, 

1856,  for  18,157  acres  of  land.  The  said 
patent  was  signed  with  the  genuine  sig- 
nature of  the  governor  of  Virginia,  the 
late  Hon.  Henry  A.  Wise;  and  on  the  left- 
band  side,  while  the  seal  was  not  thereon, 
there  was  an  appearance  of  abrasion 
which  It  was  claimed  showed  where  the 
seal  had  been.  But  upon  the  ground  that 
the  law  required  that  a  patent  from  the 
conimonwenlth  of  Virginia  should  have 
upon  It  when  Issued,  not  only  the  signa- 
ture of  the  governor,  but  also  the  lesser 
seal  of  the  commonwealth,  the  court  ex- 
cluded the  patent  from  going  to  the  Jury. 
The  plaintiffs  offered  to  show  that  the 
said  patent  had  a  seal  upon  it  when  is- 
sued, and  in  rough  use  by  surveyors  and 
others  the  seal  appended  to  the  patent 
had  become  broken  off.  A  surveyor  who 
had  used  it  said  that  when  in  bis  posses- 
sion, when  maklug  a  survey  by  it  In  1879, 
to  the  best  of  bis  recollection  the  patent 
had  a  seal  on  it,  which  was  of  wax  or 
wafer,  and  the  said  seal  was  red.  The 
clerk  of  the  court  said  that  he  had  made 
an  official  copy  ot  this  patent  in  1880,  and 
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tuarked  the  seal  on  the  left-hand  rurner  of 
It  with  "I>.  S.,"  and  that  he  did  not  think 
that  be  would  have  marked  the  seal  on 
the  left-hand  lower  corner  in  the  copy  un- 
lesB  the  original  bad  been  sealed,  and  to 
the  best  of  his  recollection  the  said  patent 
bad  the  seal  of  the  commonwealth  on  it 
when  he  made  the  copy.  And  the  wltneaq 
farther  said  that  the  writing  on  the  ieft- 
band  side  of  the  patent,  at  the  bottom, 
was  in  the  handwriting  of  Dale  Carter. 
This  writing  was  as  follows:  "Note.  The 
beginning  comer  of  this  survey  is  N.,  67 
B.,  800  p.  from  the  moutb  of  Big  Thorn's 
creek."  And  he  also  said  that  he  mierht 
have  so  certified  the  copy  hy  reason  of  the 
Impression  -which  appears  on  the  lower 
left-hand  comer  of  the  said  patent. 
Whereui>on  the  court  permitted  the  pat- 
ent to  go  to  the  jury,  and  thnt  the  jury 
gbbnld  pass  opon  the  question  as  to 
whether  or  not  the  seal  of  the  common- 
wealth had  been  attached  to  said  patent; 
to  which  last  action  of  the  court,  requir- 
ing tbejory  to  pass  npon  the  question  as 
to  whether  or  not  the  said  seal  had  been 
attached  to  the  said  patent,  the  plaintiffs 
excepted,  and  this  Is  the  second  assign- 
ment of  error;  and  the  third  la  that  after 
thecoart  had  refused  to  allow  the  said 
patent  to  go  before  the  jury,  and  had  re- 
ferred the  question  as  to  the  missing  seal 
to  the  Jury,  the  plaintiffs  offered  to  read 
to  the  jnr.v  the  certified  copy  of  the  patent 
mentioned  above;  but  this  was  over- 
niled,  and  the  copy  of  the  patent,  duly 
siened  and  sealed,  and  duly  certified,  was 
not  allowed  to  be  read  to  the  jnry ;  and 
the  plaintiff  again  excepted,  and  this  is 
the  third  assignment  of  error.  Upon 
eoDsideration  of  which  said  assignments 
of  error,  we  think  the  circuit  court  plainly 
erred  in  excluding  from  the  Jury  the  de- 
faced patent.  That  should  have  gone  be- 
fore the  Jury  for  what  it  was  worth,  with 
an  instruction  that  its  validity  depended 
upon  its  legal  and  due  execution,  signed 
and  sealed  by  the  governor,  signed  with 
bis  signature,  and  sealed  with  the  lesser 
seal  of  the  commonwealth,  at  the  time  of 
ItB  issuance.  The  course  pursued  was  to 
exclude  it  tilt  the  Jnry  should  determine 
tbat  it  had  been  duly  sealed,  and  then  ex- 
clDde  from  their  consideration  the  most 
important,  and  indeed  conclusive,  proof 
Bbowing  that  it  had  been  sealed.  The 
ground  for  this  ruling  of  the  court  is  ac- 
counted  for  by  the  circumstance  that  this 
copy  of  the  patent  was  not  filed  by  the 
pialDtiff  In  the  clerk's  office  30  days  before 
the  trial. 

The  act  of  assembly  approved  March  9, 
1880,  provides  "that  in  all  cases  of  eject- 
ment now  pending  or  hereafter  brought 
In  the  counties  of  Buchanan,  Dickenson, 
and  Wise  the  plaintiff  shall  file  with  his 
declaration,  thirty  days  before  trial,  the 
written  and  record  evidence  on  which  be 
Klies,  and  unless  he  does  so  the  defendant 
may  have  a  continuance  of  the  case  at 
the  cost  of  the  plaintiff;  and.  if  the  said 
case  shall  bA  so  con  tinned  for  two  terms 
connecutlvely,  the  court  may,  in  its  discre- 
tion, enter  judgment  for  the  defendant. " 
As  to  this  act,  we  will  remark— F/rs*. 
That,  while  it  requires  the  pLnintiff's  writ- 
ten and  record  evidence  on  which  he  relies 
T.lS8.K.no.l8— 28 


to  be  filed  80  days  before  the  trial,  it  does 
not  provide  tbat  if  he  shall  not  file  this 
thirty  days  before  the  trial  he  shall  there- 
upon lose  tbe  benefit  of  it,  and  forfeit  hie 
property  right  thereby.  The  provision 
of  the  law  is  that  it  the  defendant  so  de- 
sires, and  so  moves  the  court,  he  shall 
have  a  continuance,  for  which  the  plain- 
tiffs shall  pay.  Ho  tbat  the  court  did  not 
administer  this  law,  but  this  action  was 
supported  by  no  law  whatever.  The  mo- 
tion was  to  exclude  this  written  evidence 
because  it  had  not  been  filed  in  the  clerk's 
office  30  days  before  the  trial.  There  was 
and  is  no  law  for  this,  and  the  action  was 
clearly  erroneous.  Secondly.  This  law  was 
enacted  In  1880.  The  laws  since  then  have 
been  codified,  and  this  act  left  out  of  the 
Code.  Section  4202  of  the  Code  of  Virginia, 
in  force,  provides  that  npon  the  adoption  of 
that  Code,  which  was  done  on  the  Ist  day 
of  May,  1888,  all  acts  of  a  general  natare 
should  be  repealed;  and  it  is  insisted  that 
this  section  repeals  this  act.  If  the  la  w 
was  a  special  law,  as  contradistinguished 
from  a  general  law,  the  adoption  of  the 
Code  did  not  affect  it,  and  it  was  not  nec- 
essary that  it  should  appear  In  the  Code 
to  prevent  its  repeal,  and  consequently 
laws  of  such  a  nature  are  left  out  of  the 
Code,  and  are  nevertheless  still  in  force. 
Let  us  consider  whether  this  law  Is  a  gen- 
eral law,  within  the  meaning  of  section 
4202  of  the  Code.  It  is  a  law  which 
provides  a  different  role  of  procedure  in 
ejectment  trial  in  three  counties  of  this 
state.  We  have  a  law  which  provides  for 
a  different  limitation  as  to  actions  for 
land  in  many  counties  of  this  state,— all 
counties  west  of  the  Alleghany  mountain.?, 
including  the  county  of  Carrol.  This  is  a 
comparatively  small  section  of  the  state, 
and  yet  it  cannot  be  called  a  special  law 
any  more  than  the  different  limitations 
east  of  the  Alleghany  mountains.  They 
are  both  general  laws,  and.  if  tiiey  bad 
been  left  out  of  the  Code,  would  have  been 
repealed.  They  are  re-enacted  in  Code,  § 
2915.  Section  848  of  the  Code  provides  a 
different  compensation  for  the  members 
of  the  boards  of  supervisors  of  the  conn- 
ties  of  Lee,  Scott,  Wise,  Buchanan,  Floyd, 
Russell,  and  Kland  from  that  provided  as 
to  other  connties.  Why  was  not  this 
omitted  from  tbe  Code?  Section  1004  of 
the  Code  re-enacts  provisions  of  tbe  road 
law,  to  apply  specifically  to  Wise,  Dicken- 
son, and  other  counties.  And  all  over  the 
Code  are  to  be  found  acts  comparatively 
local  in  their  character,  applying  to  sec- 
tions of  the  state  more  or  less  limited,  and 
not  applying  to  the  whole  state,  but  af- 
fecting i)ortions  thereof  only,  as  to  roads, 
fences,  water-courses,  fishing,  hunting, 
proceedings  in  the  courts,  etc.,  all  In  exist- 
ence and  upon  the  statute-book  at  tbe 
time  the  Code  was  adopted ;  and  If  they 
had  not  been  g:eneral  laws,  within  tlie 
meaning  of  section  4202,  supra,  might 
have  been  left  out  of  the  Code  without  be- 
ing affected.  But  it  is  clear  that  they  are 
greneral  laws,  within  the  meaning  of  that 
section,  and  so  had  to  be  codified  or  re- 
pealed. They  are  general  laws,  applying 
to  all  the  people  of  tl.is  commonwealth, 
limited  to  designated  territorial  applica- 
tion.   Forexampie,  tbegenerailawsuf  this 
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commonwealth  provide  a  close  season  as 
to  hnntlng.  It,  however,  varies  as  to 
different  localities ;  and  so  as  to  fishing, 
catching  ousters,  terrapins,  etc.  In  the 
widQ  extent  of  the  state,  they  vary  as  to 
section,  necessarily.  They  are  neverthe- 
leiw  parts  of  the  general  law  of  the  state, 
applicable  to  all  the  people  thereof.  So 
this  law  in  qaestlon  Is  a  general  law  of 
this  state,  within  the  meaning  of  section 
4202  of  the  Code,  applicable  to  all  the  peo- 
ple thereof  who  shall  be  plaintiffs  in  ac- 
tions of  ejectment  In  the  section  of  the 
state  to  which  It  applies,— not  only  to 
all  the  people  of  Virginia,  bat  the  people 
of  all  the  world  who  shall  occnpy  that 
position  in  the  section  designated,— just 
as  mnch  so  as  this  section  2915,  supra, 
providing  a  limitation  of  entry  on  or  ac- 
tion for  land ;  and  it  has  been  repealed  by 
the  adoption  of  the  present  Code,  and  the 
mode  of  procedure  In  ejectment  trials,  so 
far  as  the  introdaction  of  the  plaintiff's 
evidence,  is  the  same  In  Wise  county  as 
elsewhere  in  this  commonwealth;  and  the 
rnling  of  the  court  complained  of  in  these 
ASBignments  is  erroneous. 

The  fourth  assignment  of  error,, relating 
to  the  introduction  of  evidence  after  the 
argnment  had  been  partly  heard, Is  irama- 
teriai.as  a  new  trial  will  be  ordered,  when 
this  in  nut  likely  to  arise. 

The  firth  is  the  exeluRion  of  the  plaintiffs' 
yemalning  evidence,  because  It  did  nut 
show  title  In  Dale  Carter  till  after  the  day 
laid  in  the  declaration  as  the  day  on 
which  his  title  accrued,  and  after  this  suit 
was  instituted,  and  refused  to  allow  thera 
to  be  read  to  the  jury.  It  was  suffleient 
If  the  plaintiffs  conld  show  a  right  to  the 
possession  of  the  premises  at  the  time  of 
the  commencement  of  the  suit.  Section 
2735,  Code.  It  does  not  appear  that  the 
papers  referred  to  covered  the  whole  tract 
of  land,  and  there  appeared  to  he  a  com- 
promise of  an  adverse  claim  of  title  in  an- 
other, which,  being  abandoned,  tended  to 
show  that  the  right  was  in  the  plaintiff 
from  the  beginning,— a  question  for  the  ju- 
ry to  determine,  whether  it  was  or  was 
not  so,  and  was  undoubtedly  a  question 
of  fact. 

Astothe  sixth  assignment  of  error. — the 
action  of  the  circuit  court  in  overruling 
the  motion  to  set  aside  the  verdict,  and 
grunt  the  plaintiffs  a  new  trial, — this  was 
erroneous,  as  appears  from  what  haH  gone 
before.  Upon  the  whole  case  we  are  of 
opinion  to  reverse,  and  remand  the  case 
for  a  new  trial  to  be  had  therein  in  ac- 
cordance to  the  foregoing  views. 

Lkwis,  p.,  {(Hsnenting.)  It  is  clear  to 
my  mind  that  independently  of  the  ruling 
of  the  circuit  court  as  to  the  admissibil- 
ity of  the  patent  of  1866,  or  the  construc- 
tion and  effect  of  tlie  act  of  March  9,  1880, 
the  judgment  ought  to  be  attirmed;  for 
upon  the  merits  the  case  is  with  the  de- 
fendants. If,  therefore,  there  is  any  error 
in  those  preliminary  rulings,  such  error,  as 
is  apparent  from  a  survey  of  the  whole 
record,  has  not  operated  to  the  prejudice 
of  the  plaintiffs.  Thin  court  has  decided  in 
numerous  cases  that,  if  it  can  be  clearly 
seen  from  the  whole  record  that  a  pre- 
liminary rnling  of  the  lower  court  did  not 


affect  the  actnal  merits  of  the  case,  the' 
erroneonsness  of  the  rnling  is  no  ground 
for  a  reveraal  of  the  final  judgment.  If  that 
be  snbstantially  right.  Now,  in  the  pres- 
ent case,  the  defendants,  to  maintain  the 
issue  on  their  part,  introduced  in  evidence 
several  patents  issued  to  one  Richard 
Smith  by  tne  commonwealth  in  the  latter 
part  of  the  last  century,  and  then  proved 
that  the  land  in  controversy  was  em- 
braced in  those  patents;  the  effect  of  which 
was  to  show  that  tbe  patent  of  1866 
amounted  to  nothing,  ai  the  land  had  al- 
ready been  granted.  Hannon  v.  Hannah. 
9  Grat.  146.  The  plaintiffs,  therefore,  in 
rebuttal,  offered  evidence  to  show  that  tbe 
title  of  Richard  Smith  under  those  pat- 
ents had  been  vested  in  Dale  Carter.  This 
they  undertook  to  show  in  part  by  therec- 
ord  of  a  chancery  suit  tn  the  circuit  court 
of  Russell  county, In  which  suit  one  James 
Campbell  was  plaintiff,  and  the  unknown 
heirs  of  the  said  Richard  Smith,  deceased, 
were  defendants.  The  suit  was  brought 
to  obtain  the  legal  title  of  those  defend- 
ants, and  In  the  progress  of  the  suit  a  de- 
cree was  rendered  in  March,  1880,  appoint- 
ing a  commissioner  to  convey  the  title  to 
Campbell,  which  was  done.  Dale  Carter, 
the  ancestor  of  the  plaintiffs,  claimed 
through  Campbell.  But  tbe  commission- 
er's deed  to  Campbell  was  not  made  until 
April,  1880,  which  was  nearly  two  years 
niter  the  commencement  of  this  action. 
The  circuit  court  accordingly  rejected  the 
evidence,  and,  as  I  think,  correctly.  If 
there  had  been  no  dealings  between  Car- 
ter and  Campbell,  and  this  were  an  action 
by  Campbell,  he  would  not  be  entitled  to 
recover,  because,  aside  from  any  other 
consideration,  the  legal  title  was  not  in 
him,  and  there  is  nothing  to  show  a  right 
on  his  part  to  the  possession  of  tbe  prem- 
ises in  controversy  at  the  time  of  the  com- 
mencement of  the  action.  Nor  Is  it  pre- 
tended that  there  has  ever  been  any  con- 
veyance by  Cnmpl)ell  to  Carter.  The 
compromise  agreement,  moreover,  be- 
tween Campbell  and  Carter,  which  was 
offered  iu  evidence  along  with  the  record 
In  thechancery  suit,  merely  stipulated  that 
in  a  certain  action  of  ejectment,  pending 
at  the  time  between  the  parties,  the  de- 
fendant, Campbell,  would  withdraw  bis 
pleas,  and  allow  Carter  to  obtain  a  Judg- 
ment for  the  land  embraced  in  tbe  patent 
of  1850.  This  agreement  was  entered  into 
in  1871,  and  there  was  no  evidence  offered 
even  tending  to  show  that  Cai-ter  ever 
had,  or  that  be  was  ever  entitled  to,  pos- 
session of  the  land  in  controversy,  except 
by  virtue  of  the  patent  of  1858.  and  that 
agreement.  "The  rule  at  common  law," 
says  Tyler,  "and  In  all  tbe  states  which 
have  preserved  the  distinction  between 
legal  and  equitable  title  to  land,  is  that 
the  plaintiff  in  ejectment  must  shown  le- 
gal title  In  himself  to  the  land  he  claims, 
and  the  right  to  possession  under  It,  at 
tbe  time  of  the  demise  laid  In  the  declara- 
tion, and  at  the  time  of  the  trial.  He  can- 
not support  the  action  upon  an  equitable 
title,  however  clear  and  indisputable  It 
may  be,  bnt  must  seek  his  remedy  In  chan- 
cery." Hence,  as  he  says  in  the  same  con- 
nection, a  title  acquired  after  the  com- 
mencement of  tbe  action  will  in  no  case 
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entitle  the  plaintitt  to  recover.  Tyler,  EJ. 
75.  lo  McCool  V.  Smith,  1  Blaclt,  459,  the 
court  soys:  "The  rule  ot  the  common  law 
is  Inflexible  that  a  party  can  recover  in 
ejectnifnt  only  npon  a  title  which  subsist- 
ed in  bim  at  the  time  of  the  commence- 
ment of  the  suit. "  Therefore,  although  it 
was  conceded  in  that  case  that  the  plaln- 
tifl  bad  acquired  a  valid  title,  yet,  iaas- 
mocn  as  it  was  acquired  after  the  com- 
mencement of  the  action,  it  was  held  that 
the  action  conid  not  be  maintained.  M 
the  plaintiff  can  recover  at  ail,  said  the 
court,  it  must  be  in  an  action  brouKbt  aft- 
er the  date  at  which  the  title  was  acquired. 
In  Tapscott  v.  Cubbs.  11  Grat.  172,  al- 
thoagb  it  was  held  that,  where  an  intrud- 
er ousts  a  party  in  peaceable  possession 
of  land,  the  latter  may  recover  the  prem- 
ises in  ejectment  upon  hia  possession  mere- 
ly, yet  the  gener»I  rule  was  recognized 
that  a  plaintiff  in  ejectment  must  recover, 
if  at  ail,  upon  the  strength  of  his  own  ti- 
tle, and  that  the  defendant  may  maintain 
bis  defense  by  simply  showing  that  the  ti- 
tle la  in  some  one  else  than  the  plaintiff. 
And  the  statute  itself  provides  that  a 
plaintiff  in  such  an  action  must  show  "a 
riebt  to  the  possession  of  the  premises  at 
the  time  of  ttaecummencementoftbe  suit." 
Code,  §  2735.  There  is  no  evidence  in  this 
record,  and  none  was  offered,  tending  to 
show  any  such  right  in  the  plaintiff  when 
thia  suit  was  commenced.  It  is  not  even 
shown  that  either  Campbell  orDaleCarter 
has  ever  at  any  time  been  in  possession  of 
the  premises.  It  is  shown,  however,  as  I 
have  already  said,  that  the  legal  title  was 
nut  acquired  by  Campbell  until,  after  the 
commencement  of  the  action,  and  that 
neither  Dale  Carter  nor  those  claiming  un- 
der bim  have  ever  acquired  it  at  all. 
How.  then,  this  judgment,  consistently 
with  the  established  principles  I  have  in- 
dicated, can  be  rightly  reversed,  I  must 
conress  my  inability  to  understand.  I 
think  it  ought  to  l>e  affirmed.  For,  to 
snmmarise  what  has  been  said,  conceding 
(for  the  sake  of  the  argument)  that  the 
court  erred  in  its  ruling  in  reapect  to  the 
patent  of  lS5(i.  and  conceding  tbat  the  act 
of  March  9,  1880,  has  been  repealed  by  the 
new  Code,  still  the  judgment  ought  not  to 
be  reversed,  because  the  records  show  tbat 
tbat  patent  conferred  no  title,  and  the 
plaintiffs  liave  shown  no  right  to  recover 
the  premises  at  the  time  the  action  was 
commenced.  Itis  proper  to  add  that  coun- 
sel for  the  delendants  in  error  deny  that 
Campbell  acquired  the  legal  title  in  the 
Russell  suit,  and  insist  that  it  is  outstand- 
ing in  another.  I  do  not  wish  to  be  un- 
derstood, therefore,  as  the  case  is  to  go 
back  for  a  new  trial,  as  expressing  any 
opinion  on  that  point. 


(U  8.  C.  1<S) 

BxtrAows  y.  French. 

{Supreme  Court  of  South  Carolina.    June  17, 
1891.) 

BrtiTUTt  or  Limitatiosb— Disabilities— Absencb 
FBOM  State — Nos-Residext — "Return.  " 
Code  Proc.  B.  C.  i  121,  providing  that,  11 
sny  person  be  out  of  the  state  when  a  cause  of 
action  accrues  against  him,  such  action  may  be 
commenced  within  a  speolfled  time  after  his  "re- 
ton,  "  applies  not  only  to  a  resident  ol  the  state 


who  has  gone  abroad  temporarily,  and  then  re- 
turns, but  also  to  one  who  has  never  been  a  resi- 
dent, and  who  comes  for  the  first  time  within  its 
limits. 

Appeal  from  common  pleas  circuit  court 
of  Greenville  county:  Jambs  F.  Izlab, 
Judge. 

Action  by  Lewis  P.  Barrows  against  A. 
H.  French  on  a  promissory  note.  Judg- 
ment for  defendant.    Fiaintiff  appeals. 

Periy  &  U^ywani,  for  appellant.  West- 
morotand  &  Baj^nawortb,  for  respondent. 

MulTBB,  J.  In  this  case  there  is  no  con- 
troversy as  tu  the  facts,  and  the  single 
question  presented  is  whether  the  plain- 
tiff's action,  under  the  conceded  facts,  was 
barred  b.r  the  statute  of  limitations.  The 
action  was  on  a  notedated  20th  of  March, 
1874, payable  on  demand,  with  interest  an- 
nually, with  a  payment  indorsed  thereon, 
dated  14tb  of  December,  1879.  At  the  time 
of  the  making  of  this  note,  both  payee  and 
maker  were  citizens  ot  the  state  of  New 
Hampshire,  and  the  payee  still  resides 
there.  The  maker,  however,  some  time 
after  the  execution  of  the  note,  (but  when, 
precisely,  is  not  stated,)  left  tbat  state,  and 
eventually  settled  in  this  state,  where  be 
has  been  residing  for  a  period  of  less  than 
six  years  before  the  commencement  of  this 
action.  This  action  was  commenced  on 
the  lOtb  of  June,  1890,  and,  the  plea  of  the 
statute  having  been  interposed  and  sus- 
tained by  the  circuit  judge,  judgment  was 
rendered  in  favor  of  defendant,  and  plain- 
tiff appeals,  alleging  error  in  holding  that 
the  action  was  barred  by  the  statute  u( 
limitation.  Inasmuch  as  it  is  apparent 
from  this  statement  tbat.  upon  the  face  of 
the  papers,  the  action  would  be  barred  by 
the  statute  ot  limitations,  unless  it  falls 
within  some  one  ot  the  exceptions  provid- 
ed for  in  the  statute,  the  only  question  ib 
whether  it  does  come  within  any  one  of 
those  exceptions.  The  only  one  which,  it 
is  suggested,  covers  this  case  Is  that  found 
in  section  121  of  the  Code  of  Procedure, 
which  reads  as  follows:  "If,  when  the 
cause  of  action  shall  accrue  against  any 
person,  be  shall  be  out  of  the  state,  such 
action  may  be  commenced  w'thin  the 
terms  herein  respectively  limited  after  the 
return  of  sucb  person  Into  this  state;  and 
if,  after  such  cause  of  action  shall  have  ac- 
crued, such  person  shall  depart  from  and 
reside  out  of  this  state,  or  remain  contin- 
uously absent  therefrom  tor  the  spa^e  of 
one  year  or  more,  the  time  of  bis  absence 
shall  not  be  deemed  or  taken  as  any  part 
of  the  time  limited  for  the  commencement 
of  sucb  action."  Inasmuch  as  it  is  not 
pretended  tbat  the  defendant,  after  the 
accrual  ot  plaintiff's  cause  of  action,  de- 
parted from  this  state,  it  is  very  clear  tbat 
the  second  clause  of  tiie  section  just  quot- 
ed has  no  application,  and  it  only  remains 
to  consider  whether  the  first  clause  ap- 
plies, and  what  Is  its  effect.  It  being  con- 
ceded that  the  defendant  was  out  of  the 
state  when  the  cause  of  action  accrued, 
the  inquiry  is  narrowed  down  to  the  ques- 
tion whether  the  plaintiff  can  avail  himsptf 
of  the  privilege  conferred  by  the  latter 
part  ot  the  first  clanse,  allowing-  the  ac- 
tion to  be  brought  wltbin  six  years  (tbat 
being  the  period  limited  by  the  Code  witb- 
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In  which  an  action  like  thid  may  be 
brought)  "after  the  return  of  such  person 
into  this  state;"  and  that  tnnis  upon  the 
construction  proper  to  bv  given  to  the 
word  "  return, "  as  ased  in  the  section. 

On  the  one  hand,  the  appellant  contends 
that  tnis  word,  as  th«re  used,  should  be 
so  construed  as  to  embrace  a  person  who 
never  was  a  resident  of  this  state  before, 
but  for  the  first  time  comes  within  its  lim- 
its, and  tabes  up  his  residence  here;  wlille 
the  respondent  contends  that  it  must  be 
confined  to  persons  who,  having  once  re- 
sided here,  have  gone  abroad  tor  a  time, 
and  have  come  back  to  the  state.  It  is 
very  obvious  that,  If  the  construction  con- 
tended for  by  appellant  can  be  sustained, 
that  there  was  error  in  the  ruling  below, 
as  it  is  conceded  that  the  action  was  com- 
menced within  six  years  after  the  defend- 
ant came  into  this  state.  But,  on  the 
other  hand,  if  the  construction  contended 
for  by  respondent  be  the  correct  one,  then 
it  is  equally  clear  that  there  was  no  error 
In  the  rnling  below,  for  It  Is  not  claimed 
that  the  defendant  ever  did  "  return  "  to 
this  state,  Id  the  strict  sense  of  that  word. 
While  it  is  true,  so  far  as  we  are  Informed, 
that  there  Is  no  decision  in  this  state  con- 
Btrulng  this  particular  section  of  theCode, 
as  no  case  invclving  the  question  has 
ever  come  before  this  conrt  since  the 
adoption  of  the  Code,  yet  we  are  not  with- 
out authority  here  upon  the  subj;ct.  Tn 
the  case  of  Alexander  v.  Burnet,  6  Rich. 
Law,  189,  (decided  in  1851.)  a  similar  ques- 
tion to  that  now  presented,  Involving  the 
construction  of  very  similar  language, 
was  considered  by  the  former  court  of  ap- 
peals; and  it  was  there  held  that  the  pro- 
vision of  the  statute  of  Aiine  allowing  a 
creditor  to  bring  an  action  against  his 
debtor,  who  was  "beyond  seas,"  (which, 
it  is  Well  settled,  means  beyond  the  limits 
of  the  state,)  at  the  time  the  cause  of  ac- 
tion accrued,  at  any  time  within  a  speci- 
fied period  after  his  return  to  the  state, 
applies  as  well  to  foreigners  residing 
abroad  as  to  persons  who,  having  once 
resided  here,  had  gone  abroad,  and  then 
returned  to  this  state.  In  that  case 
Evans,  J.,  in  delivering  the  opinion  of  the 
court,  need  this  language :  "It  has  been 
agreed  that  the  statute  of  Annehas  no  ap- 
plication to  the  case,  because  Alexander, 
being  a  citizen  of  another  state,  cannot  be 
said  to  have  returned  to  the  state,  and 
therefore  the  statute  must  relate  only  to 
the  case  of  citizens  who  are  absent  for  a 
time,  and  then  return.  This  may  be  the 
literal  Import  of  the  words,  liut,  where  the 
words  of  a  statute  have  received  a  uniform 
construction, Itis  always  safetoadhore  to 
it.  In  6  Bac.  Abr.  392.  (Bouv.  Ed.,)  It  is 
said:  'The  exceptions  In  the  statutes  of 
James  and  Anne,  as  to  persons  beyond 
seas,  are  not  confined  to  Gngllshmeo.  who 
may  occasionally  go  beyond  seas,  but  is 
general,  and  extends  to  foreigners  who  are 
constantly  resident  abroad.'  Strithorst  v. 
Graeme,  3  WIIs.  145.  This  is  clearly  the 
English  law,  and  the  same  construction, 
I  believe,  has  been  uniformly  put  on  the 
same  or  similar  words  in  most,  or  all,  the 
states."  The  same  view  was  manifestly 
•Qtertained  by  the  court  In  La  vasseur  v. 


Lignies,  1  Stroh.  326,  though  the  precise 
question  here  presenteA  was  not  decided 
In  that  case.  In  Rnggles  v.  Keeler.  3 
Johns.  263,  the  same  construction  was 
adopted,  and  Kent,  C.  J.,  in  delivering 
the  opinion  of  thecourt,  used  these  words: 
"Whether  the  defendant  be  a  resident  of 
this  state,  and  only  absent  for  a  time,  or 
whether  he  resides  altogether  out  of  the 
state,  is  Immaterial.  He  Is  equally  with- 
in the  proviso.  If  the  cause  of  action 
arose  out  of  the  state,  it  is  sufficient  to 
save  the  statute  from  running  In  favor  of 
the  party  to  be  charged  until  it  comes 
within  our  Jurisdiction.  This  has  been 
the  uniform  construction  of  the  English 
statutes,  which  also  speak  of  the  return 
from  beyond  seas  of  the  party  so  absent. 
The  word  'return'  has  never  been  construed 
to'conflue  the  proviso  to  Englishmen  who 
went  abroad  occasionally."  So,  also,  the 
same  doctrine  was  declared  in  Fowler  v. 
Hunt,  10  Johns.  464,  where  it  Is  said: 
"The  word  'return'  applies  as  well  to  per- 
sons coming  from  abroad,  where  they  bad 
resided,  as  to  citizens  of  this  state  going 
abroad  for  a  temporary  purpose,  and  then 
returning;"  and  the  case  of  Buggies  v. 
Keeler,  supra,  is  cited  with  approval. 
While  it  may  be  true  that  different  views 
have  prevailed  in  some  of  the  states,  yet 
We  prefer  to  adopt  the  construction  of 
our  own  court  of  appeals,  indorsed  by  the 
great  name  of  Kknt,  and  In  conformity  to 
the  uniform  construction  given  to  the  En- 
glish statutes  of  similar  Import.  This,  too, 
seems  to  be  in  conformity  to  the  evident 
intention  of  the  legislature;  for  it  is  mani- 
fest that  the  purpose  was  to  declare  the 
limitations  of  time  within  which  the  doors 
of  our  courts  should  be  open  for  the  en- 
forcement of  theseveral  causes  of  action 
mentioned  Inthestatute,and,a8the  doors 
of  the  court  are  practically  not  open  for 
that  purpose  until  the  person  to  be 
charged  conies  within  the  jurisdiction,  pro- 
vision has  been  made  that  the  time  of  such 
limitation  shall  not  commence  to  run  un- 
til the  courts  are  practically  open  for  the 
enforcement  of  a  given  cause  of  action 
against  the  particular  person  sought  to  be 
charged  thereby ;  and  the  statute  even 
goes  further,  and  provides,  by  the  second 
clause  of  section  121  of  the  Code,  that  "If 
after  such  cause  of  action  shall  have  ac- 
crued such  person  shall  depart  from  and  re- 
side out  of  this  state,  or  remain  contina- 
ously  absent  therefrom  for  the  space  of  one 
year  or  more,  the  time  of  his  absence  shall 
not  be  deemed  or  taken  as  any  part  of 
the  time  limited  for  the  commencement  of 
such  action. "  This  shows  that  the  legis- 
lature Intended  that  a  creditor  should 
have  the  full  period  of  six  years,  in  a  case 
like  this,  while  his  debtor  was  within  reach 
of  the  process  of  the  court,  to  bring  his  ac- 
tion, except  where  his  temporary  absence 
was  for  a  period  less  than  one  year.  It 
seems  to  us,  therefore,  that  the  circuit 
judge  erred  in  sustaining  the  plea  of  the 
statute  of  limitations.  The  judgment  of 
this  court  Is  that  the  judgment  of  the  cir- 
cuit court  be  reversed,  and  the  case  be  re- 
manded to  that  court  for  a  new  trial. 

McQowA.N',  J.,  concurs. 
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HiBERNiA  Sat.  Inst.  v.  LnHN. 

(Supreme  Court  of  South  CaroVaut.    June  17, 

1891.) 

Wm'a  Skpabatb  Bsta.tb  —  Hvsband  as  Agist 

TO  Seoobb  Loan — ^Fbesumftioms. 

1.  A  husband,  representing  himself  as  agent 
of  bis  wife,  made  an  applicatiun  in  the  name  of 
the  wife  for  a  loan  to  be  secured  by  a  bond  ana 
mortgage  upon  her  property,  which  were  accord- 
ingly delivered  to  the  lender  br  the  husband, 
who  receired  the  money.  The  wife  admitted  the 
exeuntion  of  the  bond  and  mortgage.  Held,  that 
the  husband  was  acting  as  agent  for  his  wife, 
and  the  lender  was  Justified  in  presuming  that 
the  loan  was  for  the  benefit  of  her  separate  es- 
tate. 

2.  Where  a  married  woman,  either  directly 
or  through  her  agent,  borrows  money,  the  money 
so  borrowed  becomes  at  once  a  part  of  her  sepa- 
rate estate,  and  her  contract  to  repay  the  same  is 
s  contract  with  reference  to  her  separate  estate, 
which  may  be  enforced,  unless  it  is  shown  that 
the  lender  had  notice  that  the  money  was  not  for 
her  use. 

Appeal  from  common  pleaa  circuit  court 
of  Charleston  county;  T.  B.  Fbaser, 
Judge. 

This  was  an  action  brouKht  to  foreclose 
a  mortgage  given  by  defendant,  Josephine 
S.  Lubn,  to  the  Hibernia  Savings  Institu- 
tion i>(  Charleston,  plaintiff.  The  cause 
was  referred,  and  the  master's  report  is  as 
follows:  "To  the  Honorable  the  Presid- 
ing Judge :  This  case  was  referred  to  me 
by  an  order  of  the  court  filed  July  5, 1889, 
to  inquire  into  and  report  upon  the  issues 
of  law  and  fact  therein  involved,  with 
leave  to  report  any  special  matter.  I 
have  held  references,  have  been  attended 
by  the  solicitors  of  the  parties, have  taken 
testimony,  which  is  hereto  attached,  and 
have  heard  arguments  upon  the  issues  in- 
volved. I  submit  the  following  report: 
The  con:  plaint  in  this  action  is  brought 
for  the  foreclosure  of  n  mortgage  executed 
by  the  defendant  to  the  plaintiff,  under 
date  of  23d  January,  1885,  to  secure  her 
bond  of  even  date,  conditioned  for  the 
payment  of  $1,800  on  the  18th  January, 
XS^,  with  Interest  after  maturity  at  the 
rateof  7per  rent,  per  annum  payable  semi- 
yearly  in  advance.  The  complaint  alleges 
simply:  (1)  That  the  plaintiff  is  a  corpo- 
ration, chartered  under  the  laws  of  this 
state.  (2)  That  the  bond  and  mortgage 
were  duly  made,  executed,  and  delivered 
by  the  defendant  to  the  plaintiff,  as  above 
stated;  describing  the  property  mort- 
gaged. (3)  That  the  mortgage  was  duly 
recorded.  (4)  That  the  condition  of  the 
bond  has  been  broken,  and  that  there  is 
due  thereon  the  sum  of  $1,989.  And  then 
follows  the  prayer  of  judgment  of  foreclos- 
ure and  sale.  The  answer  of  defendant 
admits  all  the  allegations  of  the  com- 
plaint, but  alleges  '  that  at  the  time  of  the 
execution  and  delivery  of  the  bond  and 
mortgage  mentioned  this  defendant  was 
a  married  woman;  that  the  money  re- 
ceived from  plaintiff  corporation  was  not 
ased  for  the  benefit  of  tills  defendant,  or 
for  the  benefit  of  her  separate  estate. 
Wherefore  defendant  prays  that  the  said 
bond  and  mortgage  be  declared  null  and 
void,  and  that  the  .complaint  be  dis- 
missed.' After  the  testimony  had  been 
dosed,  and  the  plaintiff  had  made  bis  ar- 
gament  la  chief,  the  attorney  for  the  de- 
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fendnnt  moved  for  leave  to  amend  the  an- 
swer by  striking  out  the  words,  •  that  the 
money  received  from  plaintiff  corporation 
was  not  used  for  the  benefit  of  this  defend- 
ant, or  for  the  benefit  of  her  separate  es- 
tate,'and  substituting  the  words, 'that 
said  bond  and  mortgage  were  not  made 
for  the  benefit  of  her  separate  estate.'  The 
motion  was  opposed  by  plaintiff,  but  I 
granted  the  amendment,  as  it  does  not 
seem  to  me  to  change  materially  the  de- 
fense, and  it  was  represented  to  me  by  de- 
fendant's counsel  that,  owing  to  his  sick- 
ness at  the  time,  the  answer  bad  not  been 
drawn  according  to  his  instruction.  Plain- 
tiff excepted  to  this  order.  The  case  there- 
fore came  up  upon  the  complaint  and  the 
amended  answer.  A  great  deal  of  testi- 
mony offered  was  excepted  to  on  both 
sides  on  tbegronnds  of  irrelevancy  and  in- 
competency, and  by  consent  of  counsel  lor 
both  parties  it  was  all  taken  subject  to 
any  legal  exception  that  may  be  urged 
against  it,  whether  stated  specifically  in 
the  minutes  of  reference  or  not.  After  a 
careful  examination  and  weighing  of  evi- 
dence, I  lin:l  the  following  facts:  On  Jan- 
uary 16,  1885,  the  late  Dr.  G.  J.  Luhn,  the 
husband  of  defendant,  applied  to  the  Hi- 
bernia Savings  Institution,  the  plalutitT 
herein,  for  a  loan  on  behalf  of  his  wife, 
representing  himself  as  her  agent.  The 
application  was  made  to  F.  J.  McGarey, 
the  cashier  of  the  bank,  at  the  banking- 
house.  Tlie  application  was  made  in 
writing  upon  a  printed  slip  of  the  bunk, 
and  the  original  application  is  in  exist- 
ence, (Ex.  A.)  It  reads  as  follows:  'To 
the  President  and  Board  of  Directors  of 
the  Hibernia  Savings  Institution.  Charles- 
ton. S.  C,  Januarv  16.  1H85. _  Gentlemen: 
I  asked  for  a  loan  of  $1,800,  @  1%  per  an- 
num, for  which  offer  as  security  one  new 
two-story  frame  house.  Smith  street,  just 
below  Vanderhorst  street,  lot  40x133.  Re- 
spectfully. JosKPHiNK  S.  I.UHN,  per  G.  J. 
Luhn.'  On  Mr.  McGarey's  examination, 
he  was  asked  by  plaintiff's  attorney,  'At 
the  time  Dr.  Luhn  was  negotiating  for  the 
loan,  and  at  the  delivery  of  the  bond  and 
mortgage,  as  the  agent  for  his  wife,  what 
purpose  did  he  state  the  money  would  be 
used  for  by  her'."  I  ruled  this  question 
out  as  Incompetent.  The  answer  of  the 
witness  thereto  was  however  taken,  sub- 
ject to  exception,  and  will  be  found  In  the 
appendix  to  the  testimony.  The  applica- 
tion was  referred,  to  the  board  of  direct 
ors.  They  employed  Cnpt.  James  F.  Red  • 
ding  to  examine  the  property.  Redding 
made  the  examination,  found  that  the 
buildings  on  the  premises  '  were  nearing 
completion,'  and  made  the  following  in- 
dorsement in  writing  upon  the  original 
application:  'Approved.  J.  F.  Redoing, 
Committee,  January  i9th,1885.'  On  Janu- 
ary 24,1885,  Dr.  Luhn  presented  himself 
at  the  bank  with  the  bond  and  mortgage, 
(Exhibits  B  and  C)  wlilch  are  dated  23d 
January,  1885,  the  mortgage  being  pro- 
bated January  24, 1885.  and  received  the 
money.  Eight  hundred  dollars  was  paid 
him  in  cash,  and  one  thousand  in  check 
No.  160  on  the  Bank  of  Charleston,  N.  B. 
A.,  to  the  order  of  160,  which  check  is  in 
evidence.  (Ex.  D.)  It  is  indorsed, 'G.  J. 
Luhn.'  No  further  inquiry  was  made  by 
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the  bank.  The  title  seemu  to  have  been 
examined  by  tbetr  solicitor,  but  no  writ- 
ten opluion  waB  fnrnieilied,  and  no  ab- 
stract ot  title  hsia  been  offered  in  evidence. 
There  are  nopoymeuts  indurHed  upon  the 
bond.  Mr.  McGarey  testlfles  that  the  loan 
was  charged  on  the  boolts  of  the  hanli 
against  Mrs.  Josephine  S.  Luhn.  Dr.Luhn 
is  dead.  The  defendant  being  a  married 
woman,  the  burden  of  proof  Is  upon  the 
plaintiff  to  show  that  the  contract  was 
made  with  reference  to  the  separate  es- 
tate of  Mrs.  Luhn.  The  mortgage  is  of 
property  which  is  conceded  to  be  Mrs. 
Lnhn's  separate  estate.  As  I  Duderstand 
the  law,  however,  the  mortgage  Is  only 
the  security  for  the  debt;  the  debt  or  con- 
tract being  the  bond.  If  the  contract  rep- 
resented by  the  bond  was  made  with  ref- 
erence to  the  separate  estate,  then  it  was 
competent  for  Mrs.  Luhn  to  mortgage  the 
separate  estate  to  secure  the  bond ;  other- 
wise, the  contract  and  the  mortgage  secur- 
ing It  are  both  void.  Mrs.  Luhn  has  testi- 
fied to  a  state  of  tacts  tending  to  show 
that  she  never  intended  to  sign  any  bond 
and  mortgage  at  all;  that  she  never  an- 
tborlzed  her  husband  to  borrow  money 
for  her,  as  her  agent,  upon  the  security  of 
her  separate  estate;  and  that  she  was  in 
fact  overreached  by  her  husband  in  the 
matter;  and  that  she  signed  the  bond 
and  mortgage  under  a  misapprehension 
ot  their  purport.  Inasmuch  as  the  bond 
and  mortgage  is  admitted  by  the  answer, 
I  do  not  consider  the  testimony  compe- 
tent, not  being  pertinent  to  any  issue 
raised  in  the  pleadings.  See  McGrath  v. 
Barnes,  18  S.  C.  606 ;  Mitchell  v.  De  Graffen- 
reid.  Harp.  451.  Discarding  Mrs.  Luhu's 
testimony  npon  this  point,  therefore, from 
consideration,  there  remains,  however, 
suf&clent  evidence  to  satisfy  pie  of  the  fol- 
lowing facts :  That  the  lot  in  Smith  street 
was  given  byDr.  Lnhn  to  his  wife,  the  con- 
veyance being  dated  .Inly  23,  1884,  and 
that  he  proceeded  to  erect  upon  it  a  house 
for  her.  That  he  employed  a  builder,  F. 
Lucas,  to  erect  the  bouse,  made  the  con- 
tracts himself  individually,  with  said 
builder,  paid  the  bills  regularly  every  week, 
and  purchased  and  paid  for  the  lumber 
which  went  Into  the  house.  That  the 
house  was  begun  in  October,  1884,  and 
was  finished  by  the  let  of  February.  1885, 
or  a  few  days  alter.  That  Immediately 
after  the  completion  of  the  bouse  the 
same  builder  went  on  with  the  work  ot 
ii"ectlng  other  houses  for  Dr.  Lnhn  upon 
the  adjoining  lolH  owned  by  him.  Tliat 
on  the  2Gth  of  .January,  ISS.^j,  there  were 
issued  from  the  office  of  the  city  assessor 
several  building  permits.  One  of  these 
was  issued  to  Mrs.  .Josephine  S.  Luhn, 
upon  the  application  of  the  builder,  F.  Lu- 
cas, for  theerectlonot  a  two-story  wooden 
building  on  the  lot  on  the  east  side  of 
Smith  street,  between  Calhoun  and  Van- 
derhorst  streets,  at  an  estimated  cost  ot 
fl.SOO.  On  the  same  day,  permits  were 
taken  out  by  Q.J.  Luhn  for  various  other 
buildings  on  adjacent  lots.  That  on  the 
26th  January,  1885,  when  this  permit  was 
issued  to  Mrs.  Luhn,  upon  the  application 
otthe  builder,  the  buildings  on  the  said 
lot  were  almost  completed,  and  they  were 
in  fact  completed  a  few  days  later.    That 


Mrs.  Luhn  had  no  money  ot  her  own  to 
pay  for  the  erection  of  said  buildings,  and 
that  the  cost  of  the  same  had  been,  by 
weekly  payments,  defrayed  by  Dr.  IjUhn. 
While  it  is  of  course  possible  that  Dr.  Luhn 
may  have  intended  to  reimburse  himself 
for  the  cost  of  the  house  from  the  f  1,800 
raised  upon  the  bond,  there  Is  no  proof 
whatever  that  the  money  was  obtained, 
for  that  specific  purpose  or  was  so  ap- 
plied. I  find  that  Mrs.  Luhn  did  not  re- 
ceive the  money  raised  upon  the  bond  and 
mortgage,  and  that  the  plaintiff  has  failed 
to  show  by  satisfactory  proof  that  the 
contract  sued  upon  was  made  with  refer- 
ence to  Mrs.  Lnhn's  separate  estate.  On 
the  contrary,  I  hold  that  the  transactloa 
was  In  substance  a  borrowing  ot  money 
for  the  husband's  benefit,  upon  the  credit 
of  the  wife's  separate  estate.  The  plain- 
tiff was  dealing  with  a  married  woman, 
— a  person  with  a  limited  power, — and  is 
bound  to  show,  therefore,  by  a  prepon- 
derance of  legal  proof,  that  the  contract 
was  made  within  the  scope  of  that  power. 
This  the  plaintiff,  in  my  judgment,  baa 
failed  to  do;  and  therefore,  under  the  set- 
tled law  of  this  state,  I  hold,  as  conclu- 
sion of  law,  that  the  bond  and  mortgage 
sued  upon  must  be  declared  null  and  void. 
I  recommend,  therefore,  tliat  said  bond 
and  mortgage  be  adjudged  to  be  null  and 
void,  and  thattbecomplaint  be  dismissed, 
with  costs.  Respectfully  submitted,  G.  H. 
Sasb,  Master.    October  8, 1889. " 

Decree,  Filed  20th  April,  1890:  "This 
case  came  before  me  at  the  term  ot  the 
court  held  in  March,  1890,  on  a  report  of 
the  master,  and  exceptions  thereto  on 
the  part  of  the  plaintiff.  The  action  bas 
been  brought  to  foreclose  a  mortgage  ex- 
ecuted by  the  defendant  to  the  plaintiff  to 
secure  the  payment  ot  a  bond  of  the  same 
date  given  by  the  defendant  to  the  plain- 
tiff, to  pay  the  sum  of  (fl.SOO)  eighteen 
hundred  dollars,  on  the  18th  January, 
1888,  with  interest  after  maturity,  at  the 
rate  of  seven  per  cent.,  payable  semi-an- 
nually In  advance.  The  mortgage  covers 
a  lot  In  the  city  of  Charleston,  the  prop- 
erty and  separate  estate  of  the  defendant, 
a  married  woman.  The  answer  of  the 
defendant  admits  the  execution  of  the 
bond  and  mortgage,  but  sets  up  as  a  de- 
fense that  she  was  at  the  time  of  the  exe- 
cution* a  married  woman,  and  that  the 
said  bond  and  mdrtgage  were  not  given 
for  the  benefit  ot  her  separate  estate.'  The 
master  recommends  that  the  bond  and 
mortgage  be  adjudged  null  and  void,  and 
that  the  complaint  be  dismissed,  with 
costs.  I  do  not  Consider  it  necebsary  to 
take  up  the  exceptiouH  seriatim,  and  1 
will  announce  my  conclusions  briefly,  en- 
deavoring to  conform  as  aear  as  I  can  to 
the  rulings  of  the  supreme  court  on  this 
subject.  I  am  inclined  to  think  that  tbe 
admissions  in  the  answer,  that  the  bond 
and  mortgageweredulyexecutedare  In  ac- 
cordance with  the  testimony,  but  after  the 
admission  in  the  pleadings  it  Is  too  late 
now  to  claim  that  there  was  any  defect 
which  could  affect  the  plaintiff.  After  the 
execution  of  the  bond  and  mortgage,  the 
defendant,  to  put  it  no  stronger,  allowed 
her  husband  to  take  them  to  the  plaintiff's 
officers  and  agents,  where  they  were  dis- 


Digitized  by 


Google 


8.C.) 


HIBERMIA  SAY.  INST.  v.  LUHN. 


859 


coanted.  The  plaintiff  had  a  right  to  act 
on  the  aBBQiiiption  that  the  husband  waa 
the  agent  uf  the  defendant  for  the  purpose 
ut  having  the  bond  discounted  and  receiv- 
ing the  money.  The  money  was  loaned  to 
her,  and  the  payment  to  the  husband 
and  agent  was  a  payment  to  her.  And  I 
nee  no  reason  why  a  married  woman 
should  not  be  held  bound  by  such  a  trans- 
action as  well  as  any  other  person.  To 
allow  her  now  to  set  np  as  a  defense  that 
her  baaband  had  been  guilty  of  a  fraud  on 
her  rights  would  operate  as  a  greater 
fraod  on  the  plaintiff,  whom  she  permit- 
ted to  be  misled  by  the  ezecation  of  the 
bond  and  mortgage,  and  delivering  them 
to  her  hnsband  nnderdrcurostancefl  which 
held  him  out  to  plaintiff  as  her  agent  for 
this  business.  I  hold  that  this  was  a  lend- 
ing of  the  money  to  her,  and  that  she  is 
estopped  from  denying  it,  anless  it  shall 
affirmatively  appear  that  In  some  way  It 
was  brought  home  to  the  notice  of  plaln- 
titrs  agent  or  ofDcera  that  the  money  was 
for  the  use  of  her  husband,  or  some  oth- 
er person  besides  herself,  and  of  which 
there  was  not  the  slightest  evidence.  T 
confess  that  I  see  no  good  reason  why  she 
should  not  be  boond  by  her  bond  and 
mortgage,  even  if  she  had  communicated 
the  fact  to  the  plaintiffs  that  she  Intended 
to  give  the  money  to  her  hnsband.  In 
the  light  of  recent  decisions  of  the  su- 
preme conrt,  I  do  not  regard  it  as  at  all 
Important  whether  any  statement  was 
made  to  the  plaintiff  that  the  money  was 
borrowed  tor  her  own  use  or  not,  or  as  to 
what  use  was  in  fact  made  of  it.  If  she 
borrowed  themoney,  it  was  uot  neceusary 
tor  it  to  be  for  the  benefit  of  her  separate 
estate.  See  Association  v.  Jones,  10  S.  E. 
Rep.  1079,  (S.  U.  March.  1890.)  It  is  or- 
dered and  adjudged  that  the  report  of  the 
master  be  overruled.  The  interest  is  pay- 
able semi-annually  in  advance,  and  bears 
interest.  The  last  payment  of  interest 
was  due  18th  January,  1890.  I  have  al- 
lowed two  months  and  twenty-two  days 
ioterest  on  the  principal  Instead  of  six 
months,  for  this  last  payment  of  interest, 
and  hare  calculated  Interest  on  all  these 
sams  of  unpaid  interest  to  date.  The 
amount  now  due  is  (f 2.106.80)  two  thou- 
sand one  hundred  and  six  3U-100  dollars. 
It  is  therefore  ordered  and  adjudged  that 
the  mortgaged  premises  be  sold  by  the 
master  on  some  couvenient  sales  day,  a(t- 
.  er  duo  advertisment  in  one  of  the  news- 
papers published  in  the  city  of  Charleston, 
tor  one-third  cash,  and  the  balance  on  a 
credit  of  one  and  two  years,  with  interest 
from  the  day  of  sale,  to  be  secured  by 
the  bond  of  the  purchaser  and  mortgage 
of  the  premises,  and  a  policy  of  insurance 
on  the  buildings  on  the  lot  to  the  fill]  ex- 
tent of  their  insurance  value,  to  be  as- 
signed to  the  master;  the  purchaser  to 
have  the  right  to  pay  all  cash,  and  either 
party  to  hare  the  right  to  purchase  at 
the  sale.  It  is  ordered  that  out  of  the 
proceeds  of  the  sale  the  master  do  pay  the 
costs  and  expenses  of  the  sale,  and  then 
the  plaintiff's  costs,  including  officers  of 
the  court,  attorneys  and  witnesses;  then 
the  amount  of  the  mortgage  debt  and  in- 
terest thereon;  If  there  be  any  surplus, 
the  same  to  be  paid  to  the  defendant; 


and  It  there  be  any  deficiency  on  the  com- 
ing in  of  the  master's  report  on  sale,  the 
plaintiff  shall  have  the  rij;ht  to  move  for 
leave  to  enter  Judgment  and  issue  exe- 
cution for  the  same.  It  is  ordered  that  in 
compliance  with  the  terms  of  sale  the 
master  shall  execute  and  deliver  to  the 
purchaser  title  to  the  property  so  sold, 
and  that  he  be  let  into  possession  thereof, 
and  that  the  defendant,  and  all  persons 
claiming  under  her  since  the  filing  of  the 
notice  of  lla  pendens  in  this  case,  be  forev- 
er barred  and  foreclosed  of  all  right  and 
equity  of  redemption  in  the  mortgaged 
premises  so  sold  and  conveyed.  T.  B. 
Fbaskb,  Presiding  Judge.  lOtb  April, 
1890." 

Defendant  appeals  from  the  decree. 

Lord  A  Hyde,  for  appellants.  C.  A.  iic- 
Uugb,  for  respondent. 

McIvBB,  J.  This  was  an  action  to  fore- 
close a  mortgage,  and  the  defense  was 
that  the  defendant,  being  a  married  wo- 
man at  the  time,  had  no  power  to  males 
the  contract  evidenced  by  the  bond  and 
mortgage  upon  which  the  action  was 
based.  In  the  complaint  it  is  alleged  that 
the  defendant  made  and  executed  the  bond 
and  mortgage  in  question  to  the  plaintiff, 
and  In  the  original  answer  defendant  ad- 
mits this  allegation,  "but  alleges  that  at 
the  time  of  the  execution  and  delivery  of 
the  bond  and  mortgage  mentioned  this 
defendant  was  a  married  woman;  that 
the  money  received  from  the  plaintiff  cor- 
poration was  not  used  for  the  benefit  of 
this  defendant,  or  for  the  benefit  of  her 
separate  estate."  And  in  her  amended 
answer  she  makes  the  same  admlsBlon, 
"but  alleges  that,  at  tlie  time  of  the  exe- 
cution and  delivery  of  the  bond  and  mort- 
gage mentioned,  this  defendant  was  a 
married  woman,  and  that  said  bond  and 
mortgage  were  not  made  for  the  benefit  of 
her  separate  estate."  The  undisputed 
facts  are  tbat  Dr.  6.  J.Lubu.the  husband 
of  defendant,  representing  hlmseir  as  agent 
of  bis  wife,  made  an  application  in  writ- 
ing to  the  plaintiff  for  the  loan  of  the 
money  mentioned  in  the  bond,  to  be  se- 
cured by  a  mortgage  on  a  lot,  owned  by 
defendant,  on  Suiiib  street,  which  appli- 
cation was  signed,  "Josephine  S.  Luhn, 
per  G.  J.  Luhn;"  and  that  a  tew  days  aft- 
erwards, wlien  the  loan  had  been  ap- 
proved by  the  board  of  directors  of  the 
plaintiff  banic,  Dr.  Luhn  delivered  to  the 
bank  the  bond  and  mortgage,  and  ob- 
tained the  money,  and  the  loan  was 
charged  on  the  books  of  the  bank  against 
Mrs.  Josephine  S.  Luhn. 

The  isHues  were  referred  to  Master  Sass, 
who  made  his  report,  wherein,  after  nar- 
rating the  tacts  which  he  considered  as  es- 
tablished by  the  evidence,  which  is  set  oat 
in  the  "case,"  concluded, as  matterof  fact, 
"that  Mrs.  Luhn  did  not  receive  the  mon- 
ey raised  upon  the  bond  and  mortgage, 
and  that  the  plaintiff  has  failed  to  show, 
by  satisfactory  proof,  that  the  contract 
sued  upon  was  made  with  reference  to 
Mrs.  Luhn's  separate  estate;"  and,  as 
matter  of  law,  "that  the  bond  and  mort- 
gage sued  upon  must  be  declared  null  and 
void."  To  this  report  the  plaintiff  filed 
numerous  exceptions,  and  the  case   was 
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heard  by  his  honor,  Judge  Fraser,  upon 
the  report  and  exceptions,  who  rendered 
bis  decree  (which,  together  with  the  mns- 
ter's  report,  Rliould  be  incorporated  in  the 
report  of  this  case)  overruliiig  the  condu- 
Blons  reached  by  the  master,  for  the  rea- 
sons therein  stated,  and  fendering  Judg- 
ment In  favor  of  plaintiff.  From  this 
judgment  defendant  appeals  upon  the  ser- 
eral  grounds  set  out  in  the  record,  which, 
under  the  view  we  take  of  this  case,  need 
not  be  specifically  stated  here.  In  Asso- 
ciation V.  Jones,  32  S.  C.  313,  10  S.  E.  Rep, 
1079,  the  following  language  was  used  by 
the  court :  "  Since  the  decisions  in  the  cases 
of  Grelg  V.  Smith,  29  S.  C.  426,  7  S.  E.  Rep. 
610;  Brown  v.  Thomson,  31  8.  C,  436, 10 
8.  E.  Rep.  95;  Gwynn  v.  Gwynn,  31  S.  O. 
482. 10  8.  E.  Rep.  221 ;  Howard  v.  Kitch- 
ens, 31  S.  C.  490, 10  S.  E.  Rep.  224;  Law  v. 
Lipscomb,  31  S.  C.  504,  10  8.  E.  Rep.  226, 
1104;  and  Schmidt  v.  Dean,  31  8.  C.  498, 10 
S.  E.  Rep.  228, 1104,— It  must  be  regarded 
as  settled,  that  where  a  married  woman, 
either  directly  or  through  her  agent,  bor- 
rows money  from  another,  the  money  so 
borrowed  becomes  at  once  a  part  of  her 
separate  estate, and  her  contract  to  repay 
the  same  Is  a  contract  with  reference  to 
her  separate  estate,  which  may  be  enforced 
against  her;  and  that  the  lender,  in- the 
absence  of  notice  to  the  contrary,  has  a 
right  to  assume  that  the  money  was  bor- 
rowed for  the  use  of  the  married  woman ; 
and  she  Is  estopped  from  denying  that 
fact,  unless  It  is  shown  that  the  lender 
had  notice  to  the  contrary.  These  cases 
furthermore  determine  that  the  husband 
may.  If  so  authorized  by  the  wife,  act  as 
her  agent,  and  that  the  disposition  which 
may  be  made  of  the  money  after  it  has 
been  borrowed  cannot  affect  the  qnestlon. 
See,  also,  McCord  r.Blackwell.Sl  S.  C.  125, 
9  8.  E.  Rep.  777. " 

In  view  of  this  deliberate  statement  of 
what  must  be  considered  as  the  settled 
law  of  this  state  in  regard  to  the  contracts 
of  married  women  entered  Into  after  the 
adoption  of  Gen.  St.  1882,  and  prior  to  the 
amendment  of  1887.lt  seems  to  us  that  the 
material  questions  raised  by  this  appeal 
are:  (1)  Whether  the  money  secured  by 
the  bond  and  mortgage  was  borrowed  for 
the  use  of  the  defendant;  (2)  if  not,  wheth- 
er the  plaintiff  had  any  notice  that  it  was 
borrowed  for  the  use  of  her  husband. 
While  there  Is  no  evidence  that  the  money 
was  borrowed  by  defendant  in  person,  we 
think  the  evidence  does  show  that  it  was 
borrowed  by  her  through  her  husband  as 
her  agent.  It  is  true  that  there  is  no  di- 
rect evidence  that  the  defendant  had  ever 
constituted  her  husband  her  agent,  yet 
agency  may  be,  and  often  is,  established 
by  circumstances  There  can  be  no  doubt 
that  In  this  instance  the  husband  assumed 
to  act  as  agent  for  his  wife  In  effecting 
this  loan,  and  so  represented  himself  to 
the  plaintiff ;  for  the  application  was  In 
writing  to  which  the  name  of  the  defend- 
ant was  signed  by  the  husband  as  her 
agent;  and  though  this  would  not  bo 
Bufflclent,  of  Itself,  to  establish  the  agency, 
yet,  taken  In  connection  with  the  other 
circumstances,  we  think  the  agency  is 
clearly  established.  Tliedefendant  admits 
in  her  answer  the  execution  of  the  bond 


and  mortgage,  which  necessarily  Involved 
the  dellver.v  of  those  papers;  and  as  it  is 
not  pretended  that  she  delivered  them  in 
person  to  the  plaintiff,  but  they  were  deliv- 
ered by  the  husband,  her  admission,  con- 
nected with  this  act  of  the  husband, 
shows  that  they  were  delivered  by  blm  as 
her  agent,  unless  we  should  assume, in  the 
absence  of  any  evidence  to  that  effect, 
that  this  husband,  who  the  defendant's 
own  witness,  her  mother,  says  was  "a 
Iclnd  husband, — all  that  could  be  desired 
as  a  husband  and  father," — had  practiced 
a  deliberate  fraud  on  his  wife.  If,  then, 
the  husband,  as  the  agent  of  his  wife, 
made  this  application  in  his  wife's  name 
for  the  loan  of  the  money,  promising  to 
deliver,  and  actually  delivering,  his  wife's 
bond  and  mortgage,  the  execution  of 
which  is  admitted  by  her,  to  secure  the 
repayment  of  the  money  borrowed,  surely 
the  plaintiff  had  a  right  to  assume,  in  the 
absence  of  any  evidence  whatever  to  the 
contrary,  that  the  money  was  being  bor- 
rowed for  the  wife's  own  use,  upon  the 
plain.  commoD-sense  view  that  where  one 
person  applies  to  another  for  the  loan  of 
money  the  lender  has  a  right  to  assume. 
In  the  absence  of  anything  being  said  or 
intimated  to  the  contrary,  that  the  bor- 
rower  wants  the  money  for  his  own  use. 
It  Is  contended,  however,  that  this  doc- 
trine, which  it  is  claimed  was  for  the  first 
time  laid  down  in  Association  v.  Jones, 
supra.  Is  in  conflict  with  the  rule  laid 
down  in  Taylor  v.  Barker,  30  8.  C.  242,  » 
S.  E.  Rep.  115;  McCord  v.  Black  well.  31  S. 
C.  135,  9  8.  E.  Rep.  777;  Brown  v.  Thorn- 
son,  31  S.  0.  442, 10  8.  E.  Rep.  95;  and 
Gwynn  v.  Gwynn,  31  S.  C.  482,  10  S.  E. 
Rep.  221.  But  a  careful  examination  of 
those  cases  will  show  that  there  Is  no  such 
conflict.  While  it  is  true  that,  inasmuch 
as  a  married  woman  has  but  a  limited 
power  to  contract,  a  per8(m  dealing  with 
her  must  take  notice  of  such  disability, 
and  when  he  seeks  to  enforce  bis  contract 
the  burden  is  upon  him  to  show  that  the 
contract  is  one  which  a  married  woman 
is  capable  of  making,  yet  how  this  may 
be  shown  Is  an  altogether  different  ques- 
tion. Like  every  other  fact  necessary  to  be 
established  In  the  trial  of  a  case  In  court. 
It  may  be  shown  as  well  by  circumstaucea 
as  by  direct  evidence. 

The  question  in  every  case  like  the  pres- 
ent Is.  first,  a  question  of  fact,— whether 
the  contract  in  question  was  a  contract . 
as  to  the  separate  estate  of  the  wife,  li' 
it  is,  then  the  law  declares  that  she  is  lia- 
ble; but  If  It  Is  not,  then  she  Is  not  liable, 
no  matter  how  clearly  she  may  have  ex- 
pressed her  intention  to  make  her  separate 
estate  liable.  For,  after  the  fact  is  ascer- 
tained that  the  contract  was  not  In  refer- 
ence to  the  separate  estate  of  the  wife,  the 
question  becomes  a  legal  question  of 
power,  not  of  intention.  Applying  this 
doctrine  to  the  case  of  a  contract  to  secure 
the  payment  of  money  borrowed,  the  first 
inquiry  is  whether  the  money  was  bor- 
rowed for  her  own  use:  for  it  it  was,  then 
she  would  be  liable;  but  if  not,  then  she 
would  not  be  liable  even  though  she  may 
have  expressly  declared  her  intention  to 
bind  her  separate  estate.  In  the  oblif^a- 
tlon  given  to  secure  the  repayment  of  the 
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money  borrowed,  for  the  simple  reason 
that  io  the  latter  case  she  had  no  power 
tomakesnch  a  cotitract.andher  intentiou 
to  do  that  which  she  has  no  power  to  do 
Is  wholly  insufficient  to  bind  her  legally. 
Where,  however,  a  married  woman  bor- 
rows money  or  buys  a  horse  from  an- 
other, and  by  her  conduct  or  representa- 
tions induces  the  lender  or  the  vendor,  as 
the  case  may  be,  to  suppose  that  she  is 
borrowing  the  money  or  buying  the  horse 
for  her  own  use,  when  In  fact  her  real  pur- 
pose, unknown  to  the  party  with  whom 
she  is  dealing.  Is  to  obtain  the  money  or 
the  horse  for  her  husband  or  some  one 
else,  she  will  be  estopped  from  denying 
that  what  she  herself  had  induced  the 
lender  or  vendor  to  believe  was  true,  up- 
on the  ground  that  It  would  be  a  fraud  to 
allow  ber  to  repudiate  a  contrabt  which 
she  had  induced  tba  person  with  whom 
she  dealt  to  believe  she  had  the  power  to 
make,  when  as  a  matter  of  fact  she  had 
no  such  power.  She  is  estopped  from  dis- 
rating that  the  fact  is  as  she  represented 
It  to  be.  But  when  it  is  once  ascertained 
as  a  matter  of  fact  that  the  contract  In 
question  was  not  made  in  reference  to  her 
separate  estate,  then  nothing  that  she 
may  do  or  say  will  estop  ber  from  denying 
her  legal  liability  under  the  fact  as  thus 
ascertained.  If,  however,  the  person  with 
whom  she  deals, notwithstanding  her  rep- 
resentation to  the  contrary,  has  notice 
that  the  contract  is  not  a  contract  as  to 
ber  separate  estate,  but  is  for  the  benefit 
of  another,  then  no  estoppel  will  arise,  for 
the  obvious  reason  that  he  has  not  been 
misled  as  to  the  fact,  and  he  Is  bound  to 
take  noticA  of  the  legal  disability  of  the 
married  woman  under  the  facts  of  which 
be  has  notice.  The  following  language, 
n8e<l  by  this  court  In  thecase  of  Gwynn 
V.  Gwynn,  as  reported  In  27  S.  C,  at  page 
542, 4  S.  £.  Rep.  22».  is  quoted  and  relied 
upon  by  counsel  for  appellant:  "It  does 
not  seem  to  us  that  there  Is  any  room  for 
any  estoppel.  As  wo  have  seen,  the  ques- 
tion is  one  of  power,  not  of  intention; 
and  in  the  absence  of  any  allegation  and 
proof  of  fraud  we  do  not  see  how  any  rep- 
resentations, either  by  word  or  act,  could 
affect  the  inquiry. "  But  it  will  beobserved 
that  this  language  was  used  after  it  had 
been  ascertained  that  the  contract  there 
In  question  was  not  such  a  contract  as  a 
married  woman  was  capable  of  making; 
and  hence,  while  that  language  was  en- 
tirely appropriate  to  the  case  then  under 
eonsidrration.  It  has  no  application  to  the 
present  case.  Them  it  was  sought  to 
make  a  married  woman  liable  under  a 
contract  of  partnership,  and  there  was  no 
qoeetion  of  fact  there  as  to  the  nature  of 
the  contract;  while  here  the  primary  ques- 
tion is  of  fact.  In  that  case,  alter  reach- 
ing the  conclusion  that  a  married  woman 
bad  no  power  to  enter  into  a  contract  of 
partnership,  it  followed  necessarily,  as  we 
have  said  above,  that  nothing  which  she 
may  have  afterwards  said  or  done  could 
affect  the  inquiry.  It  seems  to  us,  there- 
fore, that  there  was  no  error  on  the  part 
of  the  circuit  Judge  in  holding  that  the  tes- 
timony was  sufficient  to  show  that  the 
money  was  borrowed  by  the  defendant 
through  her  husband,  as  ber  agent,forher 


own  use,  and  that  she  is  therefore  liable, 
unless  it  further  appears  that  the  plaintiff 
had  notice,  at  the  time,  that  the  money 
was  borrowed  for  the  use  of  the  husband. 
This  brings  us  to  the  second  question  in 
the  case.  There  is  certainly  no  direct  evi- 
dence of  any  such  notice  to  the  plaintiff. 
On  the  contrary,  ail  the  circumstances" 
show  that  the  olaintiff  had  every  reason 
to  believe  that  the  money  was  wanted  for 
the  use  of  the  wile.  The  application  for 
the  loan  was  made,  in  writing.  In  her 
name,  and  her  separate  property  was 
offered  as  sei-urity.  Her  bond  and  mort- 
gage were  delivered  by  one  manifestly 
clothed  with  her  authority  as  agent;  for, 
as  we  have  said,  the  admission  in  her  an- 
swer of  the  execution  of  these  papers  nec- 
essarily implies,  in  view  of  the  undisputed 
fact  that  they  were  delivered  by  her  hus- 
band, and  not  by  herself  in  person,  that 
he  was  ber  agent  In  making  such  delivery. 
The  loan  was  charged  on  the  books  of  the 
bank  against  Mrs.  Luhn,  and  not  against 
bur  husbapd;  and  this  tends  to  show 
that  the  bank  then  regarded  the  transac- 
tion as  a  loan  to  her.  But  when  to  this  is 
added  the  testimony  of  the  cashier  that 
Dr.  Luhn  stated  at  the  time  that  the 
money  was  to  be  used  in  the  erection  of 
a  building  by  Mr-i.  Luhn,  we  do  not  see 
bow  it  is  possible  to  doubt  that,  so  far 
from  the  bunk  having  any  notice  that  the 
money  was  borrowed  for  the  use  of  the 
husband,  there  was  every  reason  to  be- 
lieve that  it  was  borrowed  for  the  use  of 
the  wife.  The  fact  that  the  money  was 
delivered  to  the  husband  caunot  affect  the 
question;  for  this  was  manifestly  done 
because  the  bank  regarded  him  as  her 
agent,  and  had  every  reason  to  so  treat 
him.  While,  therefore,  we  are  not  pre- 
pared to  indorse  the  remark  of  the  circuit 
judge  to  the  effect  that  she  would  be  lia- 
ble "even  it  she  bad  communicated  the 
fact  to  the  plaintid  that  she  intended  to 
give  the  money  to  her  husband, "yet  we 
think  the  conclusion  which  he  reached 
was  correct,  for  the  reasons  stated  above. 
The  judgment  of  this  court  is  that  the 
judgment  of  the  circuit  court  be  affirmed. 

McOowAN,  J.,  concura  in  the  result. 


(S4  S.  C.  194) 

STA.TB  ex  re/.  Canadat  v.  Black,  Sherltt. 

(Supreme  Court  of  South  CaroUna.    June  17, 
1891.) 

MA.Ni>i.>fus  TO  Shekift — Rboovbst  op  Possbssioh 
OP  Land— JuRisDioTioN  in  Certiokaki. 

1.  Gen.  Bt,  8.  C.  i  1817,  provides  that,  on 
the  determination  of  a  lease  of  lands,  when  the 
lessee  shall  hold  over,  any  two  Justices  in  the 
county  may,  on  proof  by  the  lessor,  summon  a 
jury  to  try  the  case,  and,  if  they  shall  find  that 
the  lessor  is  entitled  to  the  possession  of  the 
premises,  the  justices  shall  thereupon  issue  their 
warrant,  commanding  the  sheriff  to  deliver  to 
such  lessor  full  possession  of  the  premises. 
Held,  that  where,  on  verdict  against  the  lessee 
and  one  holding  under  him,  the  Justices  have 
issued  the  proper  warrant  to  tlie  sheriff,  mcm- 
damita  will  lie  to  compel  him  to  execute  same; 
and  the  fact  that  certiorari  proceedings  are 
pending  before  a  inAge  of  another  olrcait  is  im- 
material, when  such  proceedings  are  void  for 
lack  of  jurisdiction. 

2.  Under  sections  3110,  2117,  relative  to  the 
functions  of  circuit  judges,  which  provide  that  a 
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oircait  iudge  shall  hare  jurisdiction  to  discharge 
all  the  duties  of  his  omce  within  the  circolt 
where  he  resides,  except  the  holding  of  circuit 
courts  therein,  when  some  other  circuit  judge 
shall  be  enroeed  in  holding  said  courts,  a  judge 
has  no  jurisdiction  to  grant  a  writ  of  certiorari 
in  a  case  tried  in  another  circuit,  while  the  judge 
■  thereof  is  holding  court  therein. 

Fetitiun  for  maadamas. 

Original  pntltlon  for  wandamua  by 
State  ex  rel.  J.  I.  Canaday.  Gen.  St.  S. 
C.  §§  2116,  2117.  relative  to  the  fnnctionB  of 
cricnit  Jadges,  provide  that  a  circuit  Jadge 
shall  have  Jurisdiction  to  discharge  all  the 
duties  of  his  ofBce  withlu  the  circuit  where 
he  resides,  except  the  holding  of  circuit 
courts  therein,  when  some  other  circuit 
Judge  shall  be  engaged  In  holding  said 
conrtA. 

Howell,  MatpbyA  Farrow,  for  petition- 
er.    Tracy  <fi  Klein,  for  defendant. 

McItgr,  J.  This  was  a  petition  ad- 
dressed to  this  court  In  the  exercise  of  Its 
original  Jurisdiction,  for  the  purpose  of 
obtaining  a  writ  of  mandamua  directing 
the  respondent  "to  forthwith  put  your 
petitioner  Into  possession  of  the  lands 
hereinbefore  mentioned  and  described."  In 
the  petition,  which  was  verified,  it  Is  al- 
leged that  the  petitioner  Is  the  owner  of 
and  entitled  to  the  immediate  possession 
of  a  certain  tract  of  land  situate  In  the 
county  of  Colleton,  particularly  described 
therein.  (2)  That  on  the  11th  of  October, 
1890,  he  marie  an  afilda  vit  (a  copy  of  which 
Is  filed  with  the  petition  as  an  exhibit) 
before  a  trial  Justice  of  said  county,  that 
one  Phillip  Loyd  was  in  possession  of  the 
said  premises  as  a  tenant,  and,  though 
bis  lease  had  expired,  had  refused  to  sur- 
render possession  to  the  petitioner.  (3) 
That  the  said  trial  Justice,  together  with 
another  trial  Justice  of  said  county,  took 
the  necessary  proceedings  (copies  of  which 
accompany  the  petition  aa  exhibits)  under 
section  ISHof  the  General  Statutes  toeject 
the  said  Philip  Luyd  and  one  James 
Sanders,  who.  It  was  alleged,  was  also  In 
possession  under  the  said  Phillip  Loyd 
and  by  his  consent.  (4)  That  as  the  re- 
sult of  such  proceedings,  and  in  conform- 
ity with  the  verdict  of  the  Jury,  the  said 
trial  Justices  Issued  their  warrant  ad- 
dressed to  the  said'  Robert  Black,  as  sher- 
iff of  Colleton  county,  commanding  him 
"forthwith  to  deliver  to  the  said  J.  I. 
Canaday  full  possession  of  the  premises  as 
hereinafter  described,  and  to  levy  expenses 
Incurred  of  the  goods  and  chattels  of  Mrs. 
L.  C.  Campbell. "  A  copy  of  this  warrant, 
containing  a  description  of  the  premises. 
Is  likewise  filed  as  an  exhibit  with  the  pe- 
tition. (5)  That  the  respondent,  Robert 
Black,  has  refused  to  execute  the  warrant 
of  the  said  trial  Justices  requiring  him  to 
deliver  possession  uf  the  said  premises  to 
the  petitioner,  basing  his  refusal  upon  an 
order,  set  out  In  the  petition,  granted  by 
his  honor.  Judge  Izi.ar,  Judge  of  the  first 
judicial  circuit,  at  his  chambers  in  Mt. 
Pleasant.  In  Berkeley  county,  a  county 
which  la  not  embraced  within  the  limits  of 
the  second  circuit,  wherein  the  land  In 
question  Is  situate,  and  wherein  the  cause 
of  action  arose.  (6)  That  this  order  was 
based  upon  an  ex  parte  unverified  petition, 


presented  by  the  said  James  Sanders,  (a 
copy  of  which  Is  filed  as  an  exhibit,)  pray- 
ing that  a  writ  of  certiorari  might  be 
issued,  directed  to  the  said  trial  Justices, 
requiring  them  to  certify  their  proceedings 
to  the  next  term  of  the  circuit  court  for 
Colleton  county,  and  that  In  the  mean 
time  further  proceedings  In  said  cause  be 
stayed  i  and  that  upon  this  petition  Judge 
IzLAR,  without  notice  to  the  relator.  In- 
dorsed the  following  order:  "On  filing 
and  reading  the  foregoing  petition,  and 
on  application  of  W.  E.  Klein,  attorney 
for  petitioner,  I  allow  the  writ  of  certioran 
herein  prayed  for.  and  order  that  all 
further  proceedings  in  said  action  be 
stayed."  (7)  Relator  submits  that,  inas- 
much as  his  honor.  Judge  Aldbich,  Judge 
of  the  second  circuit,  was  then  In  said 
circuit,  holding  court  therein,  his  honor. 
Judge  IzLAK,  had  no  Jurisdiction  to  grant 
the  order  allowing  the  writ  of  certiorari, 
and  staying  the  proceedings.  It  will  be 
noted  that,  in  stating  the  substance  of 
this  petition,  we  have  not  followed  the 
numbering  of  the  paragraphs  as  found  in 
the  petition,  and  this  statement  is  made 
simply  to  avoid  confusion  or  misappre- 
hension. 

Upon  hearing  this  petition,  the  usual 
rule  to  show  cause  was  Issued,  to  which 
the  respondent  has  made  return, in  which, 
while  nut  controverting  any  of  the  facts 
stated  in  the  petition,  he  states  additional 
facts  which  aro  nut  traversed  by  the  re- 
lator, to-wlt,  that  on  the  Ist  of  November, 
1890,  the  order  of  Judge  Izlar  "came  up 
for  a  bearing  before  his  honor.  Judge  Ai^o- 
RiCH,  at  Walterboro,  when  the  return  of 
the  said  trial  Justices  was  read,  and  objec- 
tion to  the  anthorlty  of  Jndgfe  Izlar  was 
then  made  as  to  his  ri^ht  to  grant  the 
same;  that  such  hearing  was  postponed, 
and,  owing  to  the  indisposition  of  Judge 
Ai.DRiCH,  wasnot  beard  daring  the  Octo- 
ber terra  of  court  for  Colleton  county,  and 
the  cause  was  continued;"  and  files  as 
exhibits  coules  of  said  return,  etc.  Re- 
spondent submits  "  that  It  Is  not  his  plain 
ministerial  duty  to  obey  an  order  of  eject- 
ment unless  the  same  be  regular  in  form, 
and  directed  solely  against  the  parties  to 
the  proceeding,  and  unless  the  same  issue 
from  a  court  of  record  or  other  competent 
authority:"  and  that  It  Is  not  his  plain 
ministerial  duty  to  disobey  the  order  of  a 
circuit  Judge,  regular  on  Its  face. 

The  first  ground  relied  upon  by  the  r«^ 
spondent  clearly  cannot  be  sustained.  It 
Is  conceded  that  the  proceeding  which  cul- 
minated In  the  warrant  was  instituted 
under  section  1817  of  the  General  Statutes, 
and  that  section  expressly  declares  that 
"If,  upon  hearing  the  case,  the  jury  shall 
be  satisfied  that  the  complainant  Is  enti- 
tled to  the  premises  In  question,  they  shall 
so  find ;  whereof  the  justices  shall  make  a 
record,  and  shall  thereupon  Issue  their 
warrant,  directed  to  the  sheriff  of  thecoun- 
ty  wherein  the  land"'  are  situated,  com- 
manding him  forthwith  to  deliver  to  such 
lessee,  bis  heirs  or  assigns,  full  possession 
of  the  premises,  and  to  levy  all  expenses 
incurred  of  the  goods  and  chattels  of  the 
lessee,  or  the  person  In  possession  as 
aforesaid."  Hern  was  a  plain  ministerial 
duty  Imposed  upon  the  sheriff,  which  he 


Digitized  by 


Google 


S.C.) 


STATE  t.  BLACK. 


was  boand  to  perform.  He  bad  no  aii- 
tbority  tolnqulreinto  the  regularity  of  the 
proceedluKS  before  the  trial  juaticee,  or 
whether  tbey  had  committed  any  errors  In 
performing  the  duties  required  of  them  by 
the  statute.  Whether  till  the  proper  parties 
bad  been  made  was  not  for  him  to  Inquire 
about.  His  duty  was  simply  to  execute 
the  warrant  as  it  came  to  him.  See 
Bragg  y.  Thompson,  19  8.  C.  576;  Good- 
goln  V  Gilreatb.  32  S.  C.  391, 11  S.  E.  Bep. 
2OT,  Sogers  r.  Marlboro  Co..  32  8.  C.  561, 
11  8.  E.  Rep.  888.  If  the  trial  justices  com- 
mitted any  errors  of  law,  either  in  the  in- 
stitution or  conduct  of  the  proceedings, 
.the  law  affords  a  remedy  for  tlie  correction 
of  such  errors;  but  it  is  not  to  be  found  in 
the  refneal  of  the  sheriH  -to  execute  the 
warrant.  If,  for  example,  the  trial  Justices 
improperly  incorporated  in  the  warrant  a 
mandate  to  levy  the  expenses  out  of  the 
propertyof  Mm.  Campbell,  fas  to  which, 
however,  we  adjudge  notbiug,  as  she  is 
not  a  party  to  this  case,)  she  will  have 
her  reroed]',  if  the  sheriff  undertakes  io 
make  such  levy.  But  that  matter  is  not 
before  as,  as  the  only  qaestinn  presented 
for  our  decision  is  whether  the  relator  is 
entitled  to  a  writ  of  muadaiaaa  requiring 
the  respondent  forthwith  to  deliver  pos- 
session of  the  premises  to  the  petitioner. 

The  only  real  question  In  the  case  is 
whether  tlie  second  ground  upon  which  the 
respondent  bases  his  refusal,  to- wit.  the  or- 
der of  Jadt;e  Izi.ar.  can  be  sustained. 
There  can  be  no  doubt  that,  if  Judge  Izi.ar 
bad  jurisdiction  to  grant  such  order,  this 
would  afford  ample  excuse  to  the  respond- 
ent for  refusing  to  obey  the  mandate  of 
the  trial  jostices.  But  if,  on  the  other 
hand,  be  had  no  such  jurisdiction,  then  it 
is  obvlons  that  the  order  is  a  nullity,  and. 
affords  no  excuse  whatever  to  respond- 
ent. If  the  order  was  a  nullity,  then  It  is 
the  same,  legally,  as  if  no  such  order  had 
ever  been  signed ;  in  which  case  respond- 
ent would  stand  without  any  excuse 
whatever  for  refusing  to  obey  the  mandate 
of  the  trial  justices,  and  the  appropriate 
remedy  would  be  by  mandamua.  The  vi- 
tal question,  then. is  whether  Judge  Izi.ak 
bad  any  Jarisdiction  to  grant  the  order  in 
qoestioD.  His  jurisdiction  is  assailed  up- 
on two  grounds:  (1)  Because  the. order 
was  granted  at  chambers;  (2)  because 
it  was  In  a  cause  arising  in  the  second  cir- 
cnlt,  and  only  triable  there,  by  the  judge 
of  the  first  circuit,  while  holding  the 
courts  of  that  circuit;  the  resident  judge 
of  the  second  circuit  being  at  the  time  In 
the  second  circuit,  and  engaged  in  holding 
the  courts  of  that  circuit. 

First,  there  can  be  no  doubt,  since  the 
case  of  State  v.  Senft.  2  Hill.  (8.  C.)  870, 
that  the  writofcert/nrAr/,atcommonlaw, 
eonid  only  be  granted  in  open  court,  in 
term-time;  and  hence,  if  the  writ  can  be 
g:ranted  by  a  judge  at  chambers,  the  pow- 
er must  be  derived  either  from  the  cousti- 
tation  or  frum  some  statute.  It  is  very 
obviotis  that  this  power  is  not  conferred 
upon  a  judge  at  chambers  by  any  provis- 
ion of  the  constitution,  and  hence  it  must 
beloolced  for  in  somestatute.  Section  2115 
of  the  General  Statutes,  the  object  of 
which  seems  to  have  been  to  confer  upon 
the  circuit  judges  at  chambers  the  power 


to  grant  certain  specified  writs,  and  to 
hear  certain  cases  therein  mentioned,  as 
it  was  originally  adopted,  did  not  men- 
tion writs  of  certiorari  as  one  of  the 
writs  which  might  be  granted  at  cham- 
bers; but,  at  the  very  next  session  of  the 
general  assembly,  the  act  of  21st  of  De- 
cember, 1882,  (18  St.  38,)  was  passed,  man- 
ifestly for  the  purpose  of  supplying  this 
omission,  for  the  amendment  was  simply 
that  the  section  be  amended  so  as  to  read 
as  follows;  repeating  the  language,  iu 
totidem  verhi8,ol  the  section  as  originally 
adopteti,  with  the  single  addition  of  writ 
of  certiorari  to  the  writs  named  in  this 
section  as  it  originally  read.  So  that  it  is 
plain  tbatthesoie  object  of  the  act  of  1S82, 
above  cited,  was  to  confer  upon  a  circuit 
judge  lit  chambers  the  power  to  grant 
writs  of  certiorari,  as  well  as  writs  of 
prohibition  and  waadHinos,  mentioned  In . 
the  section  as  originally  adopted.  As 
long  aa  the  statute  law  remained  in  this 
condition,  there  cuuld  be  no  doubt  as  to 
the  power  of  a  circuit  judge,  at  cham- 
bers, in  a  proper  case,  to  grant  a  writ  of 
certiorari.  But  by  the  act  of  1887  (19  St. 
8121  section  2116  of  the  General  Statutes 
was  again  amended,  and  the  form  of  this 
amendment  gives  rise  to  the  difBculty  in 
thiii  case;  for  the  legislature,  doubtless 
overloolcing  the  fact  that  the  section  bad 
been  previously  amended  by  the  act  of 
1882,  so  as  to  insert  therein  writs  of  cer- 
tiorari, after  specifying  the  amendments 
then  proposed  to  be  made,  used  these 
words:  "So  that  said  section,  when  so 
amended,  shall  read  as  follows;"  repeat- 
ing the  language  of  the  section  as  it  orig- 
inally appeared  in  the  General  Statutes 
with  such  additions  as  were  then  made, 
but  omitting  the  addition  of  writs  of  cer- 
tiorari,  made  by  the  act  of  1882.  The  re- 
sult is  that  if  the  section  is  read  as  it  ap- 
pears in  the  act  of  1887,  it  contains  no  pro- 
vision conferring  upon  a  judge  at  cham- 
bers the  power  to  grant  writs  of  certio- 
rari. From  this  it  is  argned,  by  counsel 
for  relator,  with  much  force  and  ingenui- 
ty, that  the  practical  effect  is  that  the 
provision  of  section  2116,  as  declared  by 
the  act  of  1882,  giving  this  power  to  judges 
at  chambers,  bns  been  repealed.  This 
presents  a  grave  and  important  question, 
which,  as  it  is  not  necessary  to  the  deter- 
mination of  the  present  case,  we  do  not 
propose  to  decide,  in  the  present  condition 
of  the  court,  but  think  it  sbonid  be  re- 
served for  the  consideration  of  a  foil 
bench.  There  may  be,  and  doubtless  are, 
other  instances  of  a  like  kind,  some  of 
which  may  be  far  more  important  than 
the  present.  We  will  therefore,  witboat 
deciding  the  question,  simply  throw  out 
some  suggestions  which  have  occurred 
to  us.  While  we  do  not  doubt  that  this 
omission  was  a  clear  oversight  upon  the 
part  of  the  legislature  In  1887,  yet  it  is  a 
very  delicate,  and  perhaps  dangerous, 
thing  for  the  court  to  undertake  to  supply 
what  it  supposes  to  be  omissions  on  the 
part  of  the  legislature,  and  we  have  no 
disposition  whatever  to  nsurp  the  func- 
tions of  another  department  of  the  gov- 
ernment. It  may  be,  however,  that  where 
the  sui)po8Rd  omission  does  not  rest  upon 
conjecture  merely,   but  may  be  implied 
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from  the  language  need  by  the  legislature 
itself,  that  a  court  would  be.warranted  In 
supplying  an  ornlasion  which  the  language 
used  by  the  legislature  shows  was  uninten- 
tional. Authority  torthis  may  be  found  in 
End.  Interp.  St.  §§  S9, 203,  298,  317.  In  this 
case  the  language  used  by  the  legislature  In 
the  act  of  1887  might  possibly  be  regarded 
as  negativing  any  intent  to  repeal  or  drop 
that  provision  In  section  2115,  as  amended 
by  the  act  of  1882,  conferring  the  power  in 
question;  for  it  does  not.  as  in  the  a'rt  of 
1882,  simply  declare  that  the  section  "shall 
be  amended  so  as  to  read  as  follows ; "  but 
it  first  declares  what  amendments  are  in- 
tended to  be  made  by  the  insertion  of  cer- 
tain words,  in  the  places  speclfled,  none  of 
which  indicate  any  intention  to  drop  the 
provision  previously  inserted  as  to  writs 
otcertlorari,  and  then  proceeds  as  tollowB: 
"So  that  said  section,  when  so  amended, 
shall  read  as  follows;"  griving  the  lan- 
guage originally  used  in  this  section, 
which  did  not  contain  the  provision  In  re- 
gard to  writs  of  certiorari.  It  may, 
therefore,  be  possible  that  the  proper  con- 
struction, as  derived  from  the  language 
used  In  the  act  of  1887,  Is  that  the  purpose 
of  the  legislature  was  to  make  no  other 
alteration  in  the  section,  as  It  then  read, 
except  those  specially  indicated.  But,  as 
we  have  said,  we  do  not  propose  now  tO 
decide  this  question. 

SVe  come,  then,  to  the  consideration  of 
the  second  ground  of  objection  to  tbe 
Jurisdiction  of  JudgelzLAKto  grant  the 
order  In  question.  Assuming,  for  the  pur- 
poses of  this  case  only,  that  a  circuit 
Judge  has,  at  chambers,  the  power  to 
grant  a  writ  of  certiorari.  It  seems  clear, 
from  the  express  terms  of  the  section 
claimed  to  confer  the  power,  that  be  can 
only  exercise  such  power  In  the  same 
manner,  in  every  respect,  as  If  the  court 
was  actually  sitting;  in  other  words, 
that  a  Judge  at  chambers  has  the  same 
power — no  less  and  no  more— than  the 
court  itself  would  have  it  it  were  sitting 
at  the  time.  So  that  the  practical  ques- 
tion is  whether  the  court  of  common 
pleas,  while  sitting  in  the  flrst  circuit, 
would  have  the  power  to  grant  the  writ 
of  certiorari,  in  a  case  arising  in  another 
circuit,  and  there  triable.  Upon  this  ques- 
tion we  do  no  see  how  there  can  be  two 
opinions.  It  seems  to  us  that  sections 
18  and- 14  of  article  4  of  theconstltiition, 
read  in  connection  with  sections  2116  and 
2117  of  the  General  Statutes,  together 
with  the  caiie  of  Kx  parte  Parker.  6  S.  C. 
472,  point  to  but  one  conclusion;  and 
that  is  that  the  court  of  common  pleas, 
while  sitting  in  one  circuit,  has  no  Juris- 
diction over  a  case  pending  in  another 
circuit.  It  follows,  therefore,  that  even  it 
section  2115  of  the  General  Statutes  can  be 
regarded  as  conferring  the  power,  upon  a 
circuit  Judge  at  chambers,  to  grant  a  writ 
of  certiorari,  yet  Judge  Izlar  had  no 
jurisdiction  to  grant  the  order  under  the 
provisions  of  that  section.  Nor  can  his 
power  to  do  HO  .le  derived  from  subdivision 
3  of  section  402  of  the  Code  of  Civil  Proced- 
ure, which  reads  as  follows:  "Orders 
made  out  of  court,  without  notice,  may 
be  made  by  the  judge  of  the  court  in  any 
part  of  the  state."    In  the  first  place,  it 


is  more  than  doubtful  whether  this  pro- 
vision has  any  application  to  the  grant- 
ing of  a  writ  of  certiorari,  which  cannot 
be  regarded  as  an  order,  but  is  rather  in 
the  nature  of  a  judgment.  But.  in  addi- 
tion to  this,  that  provision  only  applies 
to  an  order  made  "without  notice," 
which,  of  course,  means  an  order  which 
can  properly  bo  made  without  notice. 
Now,  inasmuch  as  theCode  makes  no  pro- 
vision in  regard  to  proceedings  to  obtain 
a  writ  of  certiorari,  and  does  provide,  in 
section  449,  that  where  that  is  the  case 
"the  practice  heretofore  in  use  may  be 
adopted,  so  far  as  necessary  to  prevent 
a  failure  of  justice,"  and  Inasmuch  as  It 
was  settled  by  the  case  of  State  v.  Senft. 
supra,  that  "the  writ  can  in  no  rase  be 
granted  only  on  cause  shown,"  It  seems 
clear  that  an  application  for  a  writ  of 
certiorari  does  not  fallwitbin  the  provis- 
ions of  subdivision  3  of  section  402  of  the 
Code.  Again,  that  section  only  permits 
an  order  without  notice  to  be  made,  not 
by  a  Judge  of  the  court,  but  the  language 
is,  "  by  the  judge  ot  the  court  liaving  juris- 
diction of  the  case  in  which  the  order  is  ap- 
plied for."  We  have  not  deemed  It  neces- 
sary to  make  any  reference  to  those  spe- 
cial statutory  provisions  which  permit  a 
judge  of  one  circuit  to  grant  certain  or- 
ders In  cases  pending  in  another  circuit, 
where  the  judge  of  such  circuit  is  absent 
or  unable  to  act;  for  it  Is  conceded  here 
that  the  judge  of  the  second  circuit  was 
actually  holding  court  in  that  circuit 
when  the  order  in  question  was  granted 
by  Judge  Izlar.  Consequently  those  pro- 
visions, having  no  application  to  the  case 
as  presented  here,  have  not  been  consid- 
ered. We  must,  therefore,  conclude  that 
the  order  of  Judge  Izlar,  granting  the 
writ  of  certiorari,  and  staying  proceed- 
ings In  the  case,  was  a  mere  nullity;  we 
have  no  jurisdiction  In  the  matter;  and 
consequently  such  order  affords  no  excuse 
for  the  refusal  of  respondent  to  execute 
the  warraut  of  the  said  trial  justices. 

It  Is  argued,  however,  by  respondent's 
counsel,  that  the  relator  is  not  entitled  to 
the  writ  of  mand&mna  prayed  for.  be- 
cause he  has  another  plain  and  adequate 
remedy ;  and,  if  this  be  so,  then,  ot  course, 
tbe  application  for  mandamus  should  be 
refused.  We  must  therefore  consider  next 
whether  the  relator  has  another  plain 
and  adequate  remedy.  The  only  one  sug- 
gested Is  under  the  proceedings  in  certio- 
rari now  alleged  to  be  pending  before 
Judge  Aldrioh.  Without  stopping  to  in- 
quire whether  such  proceedings  would 
afford  to  the  relator  such  a  plain  and  ad- 
equate remedy  as  would  defeat  his  right 
to  mandamus,  it  Is  sufficient  to  say  that, 
baving  determined  that  those  proceedings 
are  based  upon  an  alleged  order  which  is 
a  mere  nullity,  it  cannot  be  properly  said 
that  any  such  proceedings  are  now  pend- 
ing. The  foundation  being  taken  away, 
tbe  superstructure  must  fall.  We  think, 
therefore,  t.*)at  tbe  relator  is  entitled  to 
the  writ  of  mandamusBS  prayed  for.  Tbo 
Judgment  of  this  court  is  that  a  writ  uf 
njandawus  do  forthwith  issue  out  of,  and 
under  the  seal  of,  this  court,  directed  to 
the  respondent,  Robert  Black, as  sheriff  ot 
Colleton  county,  requiring  blm  forthwith 
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to  deliver  to  tbe  petitioner  full  posseBSlon 
of  the  premises  described  in  tbe  petition. 

McOoWAN,  J.,  concurs. 

(3*  S.  C.  189)  ^~^~' 

Jeffbrieb  et  al.  v.  Allen  et  al. 

(Supreme  Covrt  of  S(nUh  CaroUna.    June  17, 
1891.) 

BlOBT  TO  DOVBB  —  BSTOPPBL  —  ALLOTMXNT  —  IN- 

TEBEST. 

1.  Wliere  a  widow  is  estopped  from  claiming 
certain  land,  originally  belonging  to  her,  by  rea- 
a6n  of  acquiescenoe  in  a  judicial  sale  thereof  as 
her  hosband  's  proper^,  she  is  nerertbeless  en- 
titled to  dower  in  such  land. ' 

8.  Failure  of  the  widow  to  object  to  parol 
eridence  that  such  land  belonged  to  her,  on  a 
reference  held  after  it  had  been  adjadged  to  be- 
lone  to  the  husband,  does  not  constitute  a  waiver 
<A  her  right  to  claim  dower  in  such  land. 

8.  A  creditor,  in  whoee  favor  a  judgment  has 
been  passed  that  snob  land  belonged  to  the  hus- 
band, 18  estopped  from  afterwards  claiming  that 
it  was  not  the  property  of  the  husband,  and  that 
therefore  tbe  widow  is  not  entitled  to  dower 
therein. 

4.  Under  Act  S.  O.  1883,  (18  St.  468.)  which 
provides  "that,  on  all  assessments  of  dower  in 
lands  of  which  the  husband  died  seised,  the 
value  *  *  *  at  the  death  of  the  hu8t>and,  with 
interest  from  tbe  accrual  of  tbe  right  of  dower, 
shall  be  taken  and  received  by  the  courts  *  •  • 
as  the  true  value  on  which  to  assess  said  dower, " 
the  value  of  the  lands  at  the  time  of  the  hus- 
band's death  will  be  ascertained  without  refer- 
ence to  any  subsequent  improvements,  and  inter- 
est will  be  added,  and  the  widow  allowed  one- 
sixth  of  the  total  amount. 

Appeal  from  common  pleas  circuit  court 
of  Spartanburg  county;  HnnsoN,  Judge. 

Action  by  John  R.  Jefferies  and  Eber  C. 
Allen,  executors  of  Woodward  Allen,  and 
others,  against  Harriet  Allen,  R.  C.  Oliver 
and  others.  Defendant  R.  C.  Ollverbrlngs 
this  appeal.  For  further  statement  of 
facts,  see  7  S.  E.  Rep.  828  and  11  S.  £. 
Rep.  764,  where  the  case  was  before  this 
court  on  prior  appeals. 

C.  P.  Sanders  and  D.  E.  Hydrick,  for  ap- 
pellants. NichoUa  &  Moore  and  W.  S. 
Thompson,  for  respondents. 

McIvEB,  J.  This  being  the  third  appeal 
in  this  case,  it  will  not  be  necessary  to 
make  any  further  statement  of  the  facts 
than  may  be  found  in  29  S.  C.  501.  7  S.  E. 
Rep.  828,  and  11  S.  E.  Rep.  764,  ex(;ept  such 
as  are  necessary  for  a  proper  understand- 
ing of  the  points  raised  by  the  present  ap- 
peal. The  attorneys  for  the  respondent 
Harriet  Allen,  who  alone  is  interested  in 
resisting  this  appeal,  having  consented,  in 
the  record,  that  the  judgment  appealed 
from  shall  be  modified  as  claimed  in  tbe 
several  grounds  of  appeal  Indicated  in 
each  consent,  except  upon  a  contingency 
which  will  not  arise  under  the  view  we 
take  of  the  case,  there  are  but  two  ques- 
tions left  for  us  to  determine:  (1)  Wheth- 
er tbe  circuit  Judge  erred  in  allowing  Mrs. 
Harriet  Allen  dower  out  of  the  82-acre 
tract  of  land  mentioned  In  the  proceed- 
ings; (2)  whether  there  was  error  in  ad- 
judging that  she  was  entitled  to  interest 
on  the  amounts  assessed  to  her  in  lieu  of 
her  dower  from  the  time  of  the  death  of 
herbusband. 

1.  As  we  understand  It,  this  82-acre  tract 


of  land  constituted  a  part  of  a  tract  which. 
In  fact,  belonged  to  Harriet  Allen,  and  not 
to  her  husband;  but  inasmuch  as  she  had 
assented  to,  or  rather  acquiesced  in,  an 
order  for  the  sale  of  thislandasapartof  tbe 
estate  of  her  husband,  and  all  of  it  except 
the  82  acres  bad  been  sold  as  such,  it  had 
been  previously  adjudged  in  these  proceed- 
ings that  Harriet  Allen  was  estopped  from 
claiming  the  said  tract  of  land  as  her  sep- 
arate estate.  If  this  were  all,  there  could 
be  no  doabt  as  to  the  right  of  Mrs.  Allen 
to  claim  dower  therein.  But  it  appears 
that,  after  the  termination  of  the  action 
brought  by  Mrs.  Moss  to  recover  the  82- 
acre  tract  of  land,  the  pendency  of  which 
had  prevented  the  sale  of  that  tract  and 
tbe  admeasurement  of  dower  therein,  an 
order  was  passed  by  his  honor,  Judge  Iz- 
LAB,  referring  two  questions  to  tbe  mas- 
ter: (1)  Whether  Woodward  Allen  was 
seised  in  tee,  during  coverture,  of  the  82- 
acre  tract;  (2)  whether  Harriet  Allen  was 
entitled  to  dower  therein.  The  testimony 
taken  at  the  reference  held  in  pursuance  of 
this  order  is  set  out  in  tbe  "case"  as  pre- 
pared for  the  argument  of  this  appeal. 
The  master  made  bis  report,  finding  that 
Woodward  Allen  was  notseised  in  fee  dur- 
ing coverture  of  the  82-acre  tract  of  land, 
and  consequently  that  Mrs.  Allen  was  not 
entitled  to  dower  therein.  To  this  report 
the  respondent  Harriet  Allen  excepted; 
and  the  same,  together  with  other  mat- 
ters not  necessary  to  be  adverted  to  here, 
came  before  his  honor.  Judge  Norton,  for 
hearing.  It  is  stated  in  the  "case,"  and 
there  does  not  seem  to  have  been  any  ob- 
jection interposed  by  the  appellant  herein, 
that  "the  entire  record,  with  all  of  the 
testimony  at  tbe  various  references,  was 
before  bis  honor."  .Judge Norton, among 
other  things,  rendered  judgment  overrul- 
ing the  report  of  the  referee  finding  that 
Woodward  Allen  had  not  been  seised  in 
fee,  during  coverture,  of  the  82-acre  tract, 
and  consequently  that  Mrs.  Allen  was  not 
entitled  to  dower  therein,  and.  on  the 
contrary,  adjudged  that  she  was  entitled 
to  dower,  and  that  the  sums  of  money 
assessed  in  lien  of  dower  should  bear  in- 
terest from  the  time  of  tbe  death  of  Wood  - 
w'trd  Alien.  From  this  Judgment  R.  C. 
Oliver  appeals,  whereby  tbetwo  questions 
above  stated  are  presented  for  our  deter- 
mination. We  agree  with  the  circuit  judge 
that  Mrs.  Allen  is  entitled  to  dower  in  tbe 
82-acre  tract.  After' it  had  been  adjudged 
In  this  very  case  that  Mrs.  Allen  was  pre- 
cluded from  Betting  up  a  claim  to  this 
land,  on  the  ground  that  it  had  already 
been  determined  to  be  the  land  of  her  hus- 
band. It  would  be  strange,  indeed,  for  the 
court  to  adjudge,  in  the  same  case,  that 
the  widow  was  not  entitled  to  dower  be- 
cause her  hu8t)and  had  never  been  seised 
in  fee.  To  use  the  language  of  the  circuit 
judge:  "It  would  be  a  reproach  to  the 
law  if  the  widow  should  be  prevented 
from  setting  up  her  fee  in  the  land  because 
it  had  bee:  adjudged  to  be  the  land  of  her 
husband,  and  at  tbe  same  time  prevented 
from  setting  up  tbe  Judgment  that  the 
land  was  her  husband's  because  witness 
testified  that  it  belonged  to  her  in  fee. " 
It  is  urged,  however,  that  this  anomalous 
result    must    be   accepted,   because  tbe 
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widow  failed  to  object  to  the  parol  evi- 
dence before  the  referee,  aud  failed  to  in- 
troduce the  record  showing  that  the  mat- 
ter of  the  title  to  the  land  was  res  a<Uu- 
dicittu.  We  suppose,  however,  that  the 
referee  had,  or  had  the  right  to  have,  the 
whole  record  of  the  case,  in  which  he  was 
appointed,  before  him,  and,  lu  the  absence 
of  evidence  to  the  contrary,  we  would  as- 
sume that  snch  was  the  fact.  At  all 
events,  it  does  appear  that  the  circuit 
Judge,  while  hearing  the  exceptions  to  the 
referee's  report,  had  "the  entire  record" 
before  him ;  and  to  thin  no  objection  was 
Interposed.  So  that  we  see  no  reason  why 
the  circuit  judge  could  not  look  into  the 
record,  and,  it  he  found  that  one  of  the 
questions  presented  for  bis  determination 
had  already  been  adjudged,  be  was  bound 
to  so  hold.  This  case  dlHers  very  materi- 
ally from  the  case  of  QriflSn  v.  Griffin,  20  S. 
C.  490,  relied  on  by  counsel  for  appellant; 
tor  there  the  circuit  Judge,  of  bis  own  mo- 
tion, against  the  objection  of  counsel, 
called  for  and  obtained  a  paper,  constitut- 
ing a  part  of  the  record  of  another  case  in 
'  another  court,  which  he  used  as  evidence 
in  considering  the  exceptions  to  the  report 
of  the  referee,  then  under  consideration, 
which  paper  had  not  been  in  evidence  be- 
fore for  the  referee,  and  did  not  constitute 
any  part  of  the  record  of  the  case  nnder 
consideration.  Again,  It  Is  urged  by  ap- 
pellant that  Oliver  is  not  estopped  from 
denying  seisin  In  the  husband  by  reason  of 
the  previous  adjudication  in  this  case 
that  the  land  did  belong  to  the  husband, 
and,  as  such,  was  liable  to  be  sold  for  tb^ 
benefit  of  his  creditors,  of  whom  Oliver 
was  one.  It  will  be  observed,  however, 
that  the  estoppel  here  relied  on  is  that  the 
matter  is  res  adjudicate,  and  does  not 
arise  from  any  privity  of  estate  between 
the  husband  aud  the  defendant  In  dower. 
Hence  the  authorities  cited  for  the  pur- 
pose of  showing  that,  where  the  defend- 
ant in  dower  holds  under  a  conveyance 
from  the  husband,  that  Is  only  primu 
facie  evidence  of  the  husband's  seisin,  and 
the  defendant  is  not  precluded  from  show- 
ing that  the  husband's  seisin  was  of  Hucb 
a  character— for  example,  that  of  a  trns- 
tee — as  would  not  give  rise  to  the  right  of 
dower.  Here,  however,  the  adjudication 
that  the  laud  In  question  was  the  bus- 
baud's,  and,  as  such,  liable  to  be  sold  for 
the  payment  of  his  debts,  one  of  which 
was  held  by  the  appellant,  amounting  to 
a  Judgment  that  the  husband's  seisin  was 
of  such  a  character  as  would  support  the 
claim  of  dower,  and  the  appellant  being 
a  party  to  the  case  in  which  such  adjudi- 
cation was  made,  partly  at  least,  in  his 
Interest,  he  Is  estopped,  under  thedoctrine 
of  res  adjudicata,  from  again  raising  the 
question,  when  It  becomes  important  to 
his  Interest  to  obtain  a  different  adjudica- 
tion from  that  already  made  in  his  own  in- 
terest. 

2.  The  question  as  to  the  time  from 
which  Interest  should  be  allowed  will 
next  he  considered.  It  Is  claimed  by  re- 
spondent that  this  question  had  been  pre- 
viously determined  iu  accordance  with  the 
view  taken  by  Judge  Norton,  and  that 
this  court  sustained  this  ruling  of  Judge 
Pbaskk,  by  implicatlou,  at  least,  if  uot 


directly.  It  is  true  that  JndgeFRASBSdid 
hold  that  the  widow  was  entitled  to  In- 
terest from  the  death  of  her  husband  ;  hut 
his  judgment  was  appealed  from,  and  ex- 
ception, in  several  forms,  was  taken  to 
that,  among  other  provisions  of  bis  de- 
cree. But  it  is  a  mistake  to  suppose  that 
his  Judgment  was  affirmed,  even  impliedly, 
by  this  court;  for  by  reference  to  the  case 
as  reported  in  II  R.  E.  Kep.  764,  it  will  be 
seen  that  Mr.  Justice  McQowan,  In  deliver- 
ing the  opinion  of  thisconrt,  near  Its  close 
used  this  language:  "This  makes  it  un- 
necessary tu  consider  the  grounds  of  ap- 
peal from  the  order  of  Judge  Frasbr  con- 
flrmlug  the  return  of  the  commissioners. " 
It  is  clear,  therefore,  that  the  question  Is 
etui  open  for  consideration.  The  act  of 
1824,  as  amended  by  the  act  of  1825,  now 
incorporated  In  Oen.  St.  as  section  2289, 
with  an  addltioaal  provision  in  regard  to 
Improvements,  while  making  specific  pro- 
vision as  to  the  mode  of  making  the  as- 
sessment, and  the  time  from  which  Inter- 
est on  the  same  should  be  allowed,  where 
tbe  land,  out  of  which  dower  Is  claimed, 
had  been  alienated  by  the  husband,  omit- 
ted any  provision  of  that  kind  where  tbe 
land  had  not  been  alienated.  To  supply 
this  omission,  probably,  the  act  of  1883  (1& 
St.  453)  was  passed,  which  act  seems  to 
have  been  overlooked  in  the  many  discus- 
sions to  which  this  case  has  been  subject- 
ed. Thatact  providesas  follows:  "That, 
on  all  assessments  of  dower  in  lands  of 
which  the  husband  died  seised,  the  value 
of  the  lands  at  the  time  of  the  death  of 
thehueband,  with  Interest  from  the  accru- 
al of  the  right  of  dower,  shall  be  taken 
and  received  by  the  courts  of  this  state 
as  the  true  value  on  which  to  assess  said 
dower."  Under  this  explicit  rule  estab- 
lished by  the  law-making  department  of 
the  government,  we  do  not  see  how  a 
court  can  undertake  to  deprive  the  widow 
of  tbe  right  to  interest  from  the  time  of 
the  death  of  her  husband,  which,  of  course, 
is  the  time  when  the  right  of  dower  ac- 
crued. Under  this  express  statutory  rule, 
the  propermodeof  arriving  at  theamount 
to  be  allowed  a  widow  for  her  dower 
would  be  to  ascertain  the  value  of  the- 
lands  at  the  time  of  the  death  of  the  hus- 
band, without  reference  to  any  Improve- 
ments which  may  have  been  subsequently 
put  upon  them,  (proviso  to  section  2289, 
supra,)  and  adding  the  Interest  thereon 
from  the  time  of  bis  death,  and  allowing 
the  widow  one-sixth  of  the  amount  thus 
ascertained,  which  will  produce  the  same 
result  as  If  one-sixth  of  the  value  be  first 
ascertained,  and  then  the  Interest  be  added 
to  tbe  amount  thus  ascertained.  It  is 
true  that  taking  the  amount  which  the 
lands  brought  at  a  sale  made  several  years 
after  the  death  of  the  husband  may  seem 
to  he  a  departure  from  the  rule  prescribed 
by  the  statute  above  cited,  unless  the  re- 
sult of  such  sale  should  be  regarded  as  tbe 
best  test  of  the  value  of  the  land  at  the 
tinieot  thedeath  of  the  husband ;  yet  that 
provision  of  the  Judgment  is  not  excepted 
to  or  appealed  from,  and.  Indeed,  could  not 
well  be  nnder  tbe  previous  adjudications  In 
this  case;  and  that  matter  is  not  now  be- 
fore us,  but  has  passed  beyond  our  con- 
trol.   The  judgment  of  this  court  is  that 
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ttaeJucUrment  of  the  drcait  court  be  af- 
firmed, except  as  modifled  by  the  agree- 
ment set  oat  in  the  record. 

MoGowAN,  J.,  concurs. 

(SB  W.  Va.  247)  -: 

State  v.  Hudkins. 

{Supreme  Court  of  Appeals  of  Wett  Virginia 
Jane  a),  1891.) 

Jwn—CBXuasix.  Law— Fobbob  AoqcittaIt— 
Tmai.. 

1.  Where  the  record  shows  thst  the  prisoner 
was  tried  by  a  jury  of  13  Jurymen,  instead  of  12, 
the  verdict  shoola  be  set  aside  and  a  new  trial 
awarded. 

2.  When  the  plea  of  not  Roilty,  and  a  special 
plea  of  avirefoix  ooguft,  are  pleaded  at  the  same 
time,  tiie  law  and  praotioe  in  this  state  do  not 
ImperatlTely  require  two  trials  by  separate 
jnnes,  bat  the  matter  is  within  tlie  sound  legal 
discretion  of  the  Judge  before  whom  the  trial  is 
oondaeted;  bat  in  all  cases  when  both  issues  are 
tried  by  a  single  }nry  the  verdict  must  respond 
to  liotli  issues  separately. 

8.  In  all  criminal  male  in  this  state,  the  at- 
torney for  the  commonwealth  is  entitled  to  open 
and  conclude  before  the  Jury. 

4.  Under  a  plea  of  former  acquittal,  parol  or 
extrinsic  evidence  may  be  admitted  to  establish 
or  disprove  the  identity  of  the  offense  or  of  the 
person.  These  are  nsatters  of  fact,  to  be  estab- 
lished dehort  the  record.  But  as  to  the  form  or 
sutiatance  ol  the  indictment,  or  ezceptiODS  there- 
to, the  record  alone  can  be  vouched  or  received 
as  evidence.  If  it  appears  to  have  been  sntB- 
oient  on  the  former  trial,  neither,  the  prisoner 
Dor  the  state  can  be  heard  to  say  that  it  was 
otherwise.  The  record,  when  produced,  proves 
itself,  and  is  conclusive  of  all  matters  provable 
thereby,  and  cannot  be  contradicted,  amended, 
nor  supplemented  by  parol  testimony  of  what 
took  place  at  the  trial. 
(SvUabtu  by  fhe  Court.) 

Srror  to  circnit  court,  Ritchie  county ; 
Thomas  P.  Jacobs,  Judge. 

R.  S.  BlHlr  (ft  -Son,  for  plaintiff  In  error. 
Alitvd  Caldwell,  Atty.  Gen.,  for  the  State. 

Lucas,  P.  Tbia  was  an  indictment  in 
the  circuit  court  of  Ritchie  county  ajcalnst 
the  defendant  for  throwing  stones  and 
other  dangerous  mlssilex  Into  a  passenger- 
car  of  tbe  Baltimore  &  Ohio  Railroad 
Company.  Tbe  Indictment  was  framed 
ander  nur  statute  upon  the  subject,  and 
conformed  substantially  to  tbe  langna^e 
of  tbe  statute.  See  Code,  c.  145.  There 
was  a  motiou  to  quash,  which  was  over- 
raled.  Tbe  prisoner  then  pleaded  not 
fcnilty ;  also  filed  a  special  plea  setting  up 
tbe  fact  of  a  former  acquittal.  In  addi- 
tion to  the  general  Issue,  the  state  filed  a 
special  replication,  wblcb  sets  up  that  the 
defendant  on  tbe  former  trial  was  not  ac- 
quitted by  tbe  jury  upon  the  facts  and  mer- 
its, but  that  he  was  acquitted  upon  ex- 
ceptions to  tbe  form  and  siibstance  of  tbe 
former  indictment.  The  prisoner  demand- 
ed a  separate  trial  upon  tbe  plea  of  aiiCre- 
foia  acquH,  but  tbe  conrt  refused  to  Im- 
panel a  separate  Jury,  and  proceeded  to 
try  the  prisoner  upon  both  pleas  by  the 
regular  Jury,  which  is  assigned  as  error. 
Tbe  prisoner  further  demanded  that  be 
was  entitled  to  conclude  the  argument 
npon  tbe  special  plea  before  tbe  jury,  but 
the  court  overruled  his  claim.  Upon  tbe 
trial  the  prisoner  was  found  gruilty  by 
tbe  Inry,  and  the  court  gave  Judgment 


sentencing  blm  to  confinement  In  the  pen- 
itentiary for  two  years.  It  appears  by 
the  record,  and  It  is  assigned  as  error, 
that  13  jurors  were  Impaneled,  and  ren- 
dered tbe  verdict  of  which  the  prisoner 
complains.  The  state  asked  tbe  court  to 
give  an  Instruction  in  the  language  of  sec- 
tion 15,  c.  162,  of  the  Code,  but  the  court 
declined  to  do  so,  and  in  lieu  thereof  gave 
two  instructions  as  follows:  "No.  1.  It 
tbe  jury  believe  from  the  evidence  that 
Thomas  Hudkins  was  acqnltted  at  the 
October  term,  1888,  of  this  conrt  of  the 
offense  with  which  he  is  now  charged, 
upon  an  exception  to  tbe  form  or  sub- 
stance of  the  Indictment  on  which  he  was 
tben  tried,  and  not  upon  the  facts  and 
merits,  then  snch  acqnlttal  la  no  bar  to 
the  present  prosecution.  No.  2.  If  the 
jury  believe  from  the  evidence  that  Thom- 
as' Hudkins,  at  tbe  October  term,  1888, 
was  acquitted  by  tbe  jury  for  tbe  same 
offense  wltb  which  be  to  now  charged  on 
tbe  facts  and  merits,  then  be  to  entitled 
to  be  acqnltted,  notwithstanding  the  In- 
dictment on  which  he  was  then  tried  may 
have  been  defective."  Tbe  giving  of  these 
two  instructions  is  assig^ned  as  error  In 
the  third  bill  of  exceptions,  but  we  see  no 
error  in  them.  After  verdict  of  guilty,  the 
prisoner  moved  tbe  court  to  set  aside  the 
verrlict  and  grant  blm  a  new  trial,  to 
which  action  of  the  court  the  prisoner  ex- 
cepted, and  the  evidence  taken  on  tbe  trial 
is  set  ont  in  full. 

Tbe  first  difficulty  which  arises  in  this 
case  Is  easily  disposed  of.  It  seems  to  be 
conceded  by  the  attorney  general  that  in 
a  felony  case  a  verdict  by  18  jurors  against 
the  prisoner  cannot  be  sustained.  Section 
14  of  the  bill  of  rights  provides:  "Trials 
of  crimes  and  misdemeanors,  unless  herein 
otherwise  provided,  shall  be  by  a  jury  of 
twelve  men,  public,  without  unreasonable 
delay,  and  In  the  county  where  the  alleged 
offense  was  committed,  unless  for  good 
cause  shown  it  shall  be  removed  to  some 
other  county. "  Even  If  the  benefit  of  this 
provision  could  be  waived  by  tbe  prisoner 
in  a  felony  case,  such  waiver  would  have 
to  appear  clearly  and  afllrmatively  by  tbe 
record.  In  tbe  case  of  Younger  v.  State  It 
was  so  held  by  this  conrt.  2  W.  Va.  669. 
For  this  canse,  therefore,  the  judgment  of 
tbe  circuit  court  must  he  reversed  and  set 
aside. 

The  further  assignment  of  error  Is  that 
the  court  below  declined  to  permit  a  sep- 
arate jury  to  be  impaueled  for  the  purpose 
of  trying  the  issue  raised  upon  the  plea  of 
a  former  acquittal.  There  ran  be  no 
doubt  that  the  practice  In  England,  as 
laid  down  by  Mr.  Bishop,  Is  to  require  this 
issue  nf  a  former  acquittal  to  be  tried  by 
aspparatejnry,  and,  it  found  against  tbe 
prisoner,  lie  is  permitted  to  plead  over  to 
the  indictment.  As  to  the  American  prac- 
tice, however,  In  section  812  of  bis  wor^  on 
Criminal  Procedure,  (vol.  1,)  Mr.  Bishop 
adds:  "Wbere  tbe  special  plea  and  not 
guilty  are  pleaded  together,  tbe  better  prac- 
tjcelsnot  to  try  them  together,  but  to  sub- 
mit the  former  to  the  jury  first.  Still,  some 
American  courts  appear  to  allow  it,  when 
accompanied  by  tbe  instruction  to  tbe 
Jury  to  pass  on  the  former  first,  and  dis- 
regard tbo  latter  If  tbey  find  on  the  former 
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for  tbe  defundant.  But,  even  then,  a  ver- 
dict of  guilty,  with  nu  response  to  tbe  spe- 
cial plea,  win  be  erroneous."  This  appears 
to  be  the  practice  in  this  state  and  in  tbe 
state  of  Virginia;  that  into  say.  there  is 
no  Imperative  rule  requiring  the  issue 
upon  a  special  plea  of  a  tormer  acquittal 
to  be  tried  by  a  separate  Jury.  Our  Code, 
in  a  chapter  devoted  to  tbe  trial  of  crim- 
inal cases,  felonies,  and  misdemeanors, 
does  not  provide  for  a  separate  issue,  ex- 
cept in  cases  where  insanity  has  been  sug- 
gested. Had  It  been  Intended  that  special 
pleas  in  bar  sbonld  bo  tried  by  a  separate 
Jury  as  an  Imperative  rule,  the  legislature, 
no  doubt,  would  have  so  provided.  It  is 
a  fair  inference,  we  think,  that  it  was  the 
intention  of  the  legislature  to  leave  this 
matter  to  tbe  sound  legal  discretion  of  tbe 
Judge  who  decides  the  case.  In  tbe  case 
of  Vnughan  v.Com.,2  Va.Ca8.273,the  plea 
of  not  guilty  and  the  plea  of  autrefois  ac- 
quit were  tried  at  one  and  the  same  time 
by  the  same  jury,  and  the  verdict  found 
distinctly  npon  both  issues;  and  this 
seems  not  to  have  l>een  considered  error. 
In  Page's  Case,  27  Grat.  9.>4,  the  issue  on 
tbe  plea  of  autrefois  acqait  was  tried 
first,  and  tbe  general  issue  ol  not  guilty 
was  tried  by  a  separate  jury.  It  is  to  be 
observed, however,  that  in  that  case  eight 
of  the  jurors  who  had  tried  the  special 
plea  were  included  in  the  new  panel  that 
tried  the  general  issue;  and  this  was  not 
considered  error.  I  think  It  quite  rlear, 
however,  as  insisted  upon  by  Mr.  Bisliop, 
that  the  jury  should  respond  separately 
to  both  Issues.  In  the  absence  of  legisla- 
tion on  the  subject,  and  in  view  of  the  prec- 
edents in  Virginia  and  this  state,  tbe  bet- 
ter rule  may  be  stated  to  be  that  it  is  not 
imperative  to  have  two  juries,  but  that 
this  matter  is  within  tbe  sound  legal  dis- 
cretion of  tbe  trial  judge  before  whom  the 
trial  is  conducted. 

A  further  error  assigned  by  the  prisoner 
is  that  his  counsel  was  not  given  the  cyn- 
cluslon  upon  the  issue  made  up  on  the  spe- 
cial plea.  This  exception  is  disposed  of  at 
once  by  tbe  authority  and  ruling  of  this 
court  in  State  v.  Schnelle.  24  W.  Va.  767. 
in  which  it  was  held  that  in  all  criminal 
trials  the  state  was  entitled  to  open  and 
conclude. 

We  come  now  to  consider  the  verdict  of 
tbe  jury,  and  the  motion  to  set  it  aside  and 
grant  a  new  trial.  Independently  of  tbe 
fatal  error  which  tbe  record  discloses  that 
there  were  13  Jurors,  we  cannot  resist  the 
conclusion  that  the  verdict  was  erroneous 
in  form,  and  the  finding  itself  contrary  to 
the  law  and  evidence.  Thejury.as  wehave 
said,  should  have  found  distinctly  upon 
both  Issues,  which  they  failed  to  do.  Tbe 
special  plea  sets  oat  in  full  tbe  record  of 
the  former  trial,  and  avera,  moreover, 
that  the  cause  was  beard  and  determined 
on  its  merits,  and  a  verdict  of  acquittal 
rendered.  To  this  plea  the  state  replied 
specially,  "that  tbe  state  ought  not  to 
be  barred  from  further  prosecuting  the 
said  indictment,  because  it  says  that  the 
defendant,  Thomas  Hudklns,  was  not  ac- 
quitted by  the  jury  npon  the  facts  and 
merits  on  a  tormer  trial  on  tbis  indict- 
ment, but  that  he  was  acquitted  thereon 
upon  exceptions  to  the  form  and  substance 


of  said'  former  indictment. "  It  will  be  ob- 
served that  the  plea  concedes  the  identity 
of  the  offenbe  and  the  identity  of  the  per- 
son, but  denies  that  the  acquittal  was 
upon  the  merits,  and  avers  that  it  was 
upon  exceptions  to  the  indictment.  The 
provision  of  the  Code  upon  this  subject  is 
as  follows:  "(14)  A  person  acquitted  by 
the  jury  upon  the  facts  and  merits  on  a 
former  trial  may  plead  such  acquittui  in 
bar  of  a  second  prosecution  for  the  same 
offense,  notwithstanding  any  defect  in  tbe 
form  or  substani-e  of  the  indictment  or 
accusation  on  which  he  was  acquitted. 
(15)  A  person  acquitted  of  an  offense  on 
the  ground  of  a  variance  between  the  alle- 
gations and  the  proof  of  the  indictment 
or  other  accusation,  or  upon  an  exception 
to  the  form  or  substance  thereof,  may  be 
arraigned  again  upon  a  new  indictment  or 
other  proper  accusatiou,  and  tried  and 
convicted  of  the  same  offense,  notwith- 
standing such  former  acquittal."  It  la 
Important  to  consider  how  far  parol  tes- 
timony may  be  admitted  to  sustain  an 
issue  made  up  under  either  or  both  of 
these  two  sections.  It  is  quite  clear  that 
parol  or  extrinsic  testimony  may  be  given 
to  establish  the  Identity  of  either  the  per- 
son of  the  prisoner  or  the  identity  of  the 
offense.  These  are  matters  of  fact,  to  be 
established  dehors  the  record ;  but  as  to 
tbe  form  or  substance  of  tbe  indictment 
or  exceptions  thereto  the  record  alone  can 
be  vouched  or  received  as  evidence.  If  it 
appears  to  have  been  sufficient  on  a  for- 
mer trial,  neither  the  prisoner  nor  the 
state  can  be  heard  to  say  that  it  was 
otherwise.  If  it  be  said  that  although  the 
indictment  Is  on  its  face  sufficient,  yet  tbe 
presiding  Judge  at  the  former  trial  decided 
otherwise,  and  directed  an  acquittal  after 
the  jury  was  sworn,  all  this  must  be 
proved  by  the  record,  or,  at  all  events, 
no  extrinsic  or  parol  testimony  can  be  re- 
ceived to  contradict  the  record.  In  Ad- 
cock's  Case,  8  Grat.  6B1,  it  was  alleged  by 
the  prisoner  that  three  terms  had  Inter- 
vened without  an  indictment,  and  be 
moved  for  his  discbarge  upon  tbis  ground. 
The  attorney  for  the  commonwealth  op- 
posed the  prisoner's  motion,  and  offered 
to  Introduce  the  record  of  the  proceedings 
of  the  circuit  court  upon  the  first  indict- 
ment, showing,  or  purporting  to  show, 
that  the  prisoner  had  not  only  been  indict- 
ed, but  tried  upon  tbe  indictment  In  due 
time,  and  found  guilty  by  the  verdict  of 
the  jury.  To  the  introduction  of  this  evi- 
dence the  prisoner  objected,  and,  his  ob- 
jection being  overruled,  the  question  was 
certified  to  tbe  general  court,  as  follows: 
"  Ought  the  court,  on  the  said  motion  of 
the  prisoner  to  be  discharged,  to  i-eceive 
and  consider  the  record  and  proceedings 
offered  by  the  attorney  of  the  common- 
wealth?" To  this  the  general  court  re 
plied:  "The  first  question  is  free  of  all 
doubt  and  difficulty,  admitting  of  a 
prompt  and  easy  solutlou.  We  are  all 
agreed  th:it  the  evidence  objected  to  ought 
to  be  received  an<l  considered;  indeed.it  is 
tbe  only  evidence  admissible  or  competent 
on  such  an  issue. "  8  Grat.  668.  Tbis  is  in 
accordance  with  the  general  principle  that 
matter  of  record  can  only  he  proved  by 
the  introduction  of  the  record  itself,  and. 
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when  introduced,  it  can  neither  be  con- 
tradicted, supplemented,  nor  amended  by 
BxtrlnBie  testimony.  In  Powell's  Case,  11 
erat.  822,  an  application  was  made,  on 
tbe  part  of  tbe  prisoner,  to  tbe  ]udge  in 
vacation,  to  amend  tbe  record;  and  tbe 
Judge  made  an  order  directing  that  the 
record  sbonld  be  amended  so  as  to  show 
that.aponthearraignroent  of  the  prisoner 
for  the  offense  aforesaid,  he,  by  his  coun- 
sel, moved  tbe  court  to  quash  tbe  indict- 
ment, and  each  count  thereof,  which  mo- 
tion was  overruled,  but  was  omitted  to 
be  entered  upon  tlie  record.  When  the 
case  came  to  tbe  coart  of  appeals  the 
amendment  was  disregarded,  and  it  was 
held  that  nothing  could  beintrodnced  into 
tbe  record  as  a  part  thereof  not  before 
found  therein,  depending  nn  the  recollec- 
tion of  tbe  judge,  or  upon  proofs  to  be 
submitted  to  him.  In  the  present  case  tbe 
former  indictment  was  as  follows:  "It 
was  presented  that  theaaid  Thomas  Hnd- 

klns  on  the  day  of  ,  1886,  in 

the  coanty  aforesaid,  unlawfully  and  felo- 
niously did  throw  stones  and  other 
dangerous  missiles  at  and  into  a  certain 
passenger-car  and  other  railroad  cars, 
used  for  currying  passengers  and  other 
persons,  while  such  passengers  and  other 
persons  were  within  the  same,  against 
tbe  peace  and  dignity  of  the  state. "  This 
is  the  exact  language  of  the  statute,  (see 
Code,  c.  145,  §  31,)  and  it  appears  to  be 
Buthcient.  The  record  diwioses  that  no 
exceptions  were  taken  to  this  indictment, 
although  the  replication  in  this  case  al- 
leges that  the  former  acquittal  was  found- 
ed upon  exceptions  to  the  ftirm  and  sub- 
stance of  the  indictment.  The  state  at- 
tempted to  supplement  and  contradict 
the  record  on  this  point  by  parol  testi- 
mony, but  this  was  clearly  inadmissible. 
Again,  the  record  says  that  the  jury 
wa8''8elected.  tried,  and  sworn  to  well 
and  truly  try  and  true  deliverance  make 
between  the  state  of  West  Virginia  and 
Thomas  Hudkins,  the  prisoner  at  the  bar, 
and  a  true  verdict  render  according  to 
tbe  law  and  the  evidence;  who,  after  hear- 
ing the  evidence  and  argument  of  counsel, 
were  sent  to  their  chamber  to  consider 
of  their  verdict,  and  after  some  time  re- 
tnm3d  into  court,  and  upon  their  oatbs 
did  say :  '  We,  the  Jury,  And  the  defend- 
ant, Thomas  Hudkins,  not  guilty  as 
charged  in  tbe  within  indictment.'"  Nev- 
ertheless, tbe  state  undertook  to  prove  by 
oral  evidence  that  the  testimony  on  the 
former  trial  was  excluded  by  the  court. 
This  was  in  plain  contradiction  of  the  rec- 
ord, and  in  maulfpst  violation  of  the  rules 
of  evidence  upon  this  subject.  Mr.  Bishop, 
in  his  work  on  Criminal  Procedure,  (vol. 
1,  section  816,)  says:  "The  former  rec- 
ord is  produceid,  and  for  what  is  provat)le 
thereby  it  is  conclusive.  Nor  can  the  mat- 
ter of  therecord  be  proved  otherwise  than 
by  itself.  There  must  be  no  variance  be- 
tween it  and  the  plea.  The  identity  of  tbe 
parties  and  of  the  offense  is  established  by 
parol  testimony."  "If  the  identity  alike 
of  the  parties  and  of  the  offense  is  conced- 
ed, it  becomes  a  question  for  the  court, 
whether  or  not  thei-e  has  been  a  previous 
conviction  or  acquittal."  This  is  in  en- 
tire accord  with  the  Virginia  decisions 
T.138.E.no.l3— 24 


and  the  ancient  common-law  authorities. 
2  Hale.  P.  C.  241;  Bex  v.  Sheen,  2  Cair.  & 
P.  635.  We  are  of  opinion,  therefore,  that 
the  court  below  erred  in  not  directing  an 
acquittal,  or  In  not  setting  aside  the  ver- 
dict, and  discharging  the  prisoner  (who, 
it  seems,  is  already  in  the  penitentiary  up- 
on conviction  of  a  distinct  felony)  from 
further  prosecution  upon  the  charge  for 
which  be  stood  indicted.  For  these  rea- 
sons, therefore,  tbe  judgment  of  the  circuit 
court  must  be  reversed,  the  verdict  set 
aside,  and  a  new  trial  awarded. 


(36  W.  Va.  20B) 

Wbbblino  Bridge  &  T.  Bt.Co.  v.  Camden 

CONHOLIDATBD  OlL  CO. 

(Supreme  Court  of  Appeals  of  West  Virginia. 
June  13, 1891.) 

RAJLBOAS  COHP.iIIIES  —  CONSTBtrOTIOH  OF  RoAD— 

Eminent  Domain. 

1.  A  railroad  company  chartered  under  the 
general  law  of  the  state  may  complete  and  oper- 
ate a  part  of  its  railroad,  and,  as  to  tho  part  so 
completed  and  operated,  retain  its  corporate  ex- 
istence, franchise,  and  powers.  Chapter  64,  { 
66,  Code,  (Ed.  1887.) 

2.  A  railroad  company  organized  under  snch 
general  law  may  build  and  construct  lateral  and 
branch  roads  not  exceeding  50  miles  in  length, 
and  use  and  operate  any  part  or  portion  of  their 
main  line  and  branch  or  branches  when  com- 
pleted, the  same  as  though  the  whole  of  the  pro- 
posed railroad  were  fully  completed.  Chapter 
54,  S  69,  Code  1887. 

8.  Such  branches  may  have,  in  part,  a  oom- 
mon  stem  leading  from  the  main  line, — that  is, 
there  may  be  a  branch  from  a  branch,— provided 
the  limit  as  to  length  is  not  exceeded. 

4.  Under  the  provisions  of  the  general  law 
of  this  state,  the  filing  of  the  map  and  profile  of 
the  location  of  the  railroad  in  the  office  of  the 
secretary  of  state,  and  in  the  office  of  the  clerk 
of  tbe  county  court  of  each  county  in  which  any 
part  of  the  road  is  located,  is  not  in  law  a  con- 
dition precedent  to  the  appointment  of  commis- 
sioners to  ascertain  a  just  compensation  to  the 
owners  of  the  real  estate  proposed  to  be  lawfully 
taken  for  the  purpose  of  such  road ;  but  the  cir- 
cuit court  may,  in  its  discretion,  require  such 
map  and  profile,  or  such  part  as  may  be  needed, 
to  oe  filed  or  produced  before  appointing  such 
commissioners. 

5.  The  delivery  of  the  certificate  of  incorpo- 
ration of  SQch  company,  or  of  a  copy  thereof 
properly  certified,  to  the  clerk  of  the  county 
court  for  record  in  the  county  in  which  the  prin- 
cipal office  or  place  of  business  of  such  company 
is,  is  not  a  condition  precedent  to  the  proper  and 
lawful  exercise  of  the  right  to  condemn. 

(Syllaims  by  the  Court.) 

Error  to  circuit  court,  Ohio  county; 
Joseph  R.  Pacli.,  Judge. 

J.  J.  Jacob  and  H.  AJ.  Russell,  for  plain- 
tiff in  error.  Ewing,  Melvia  &  Riley  and 
W.  P.  Hubbard,  for  defendant  in  error. 

Hoi.T.  J.  This  is  a  writ  of  error  to  the 
judgment  and  rulings  ut  tbe  circuit  court 
of  Ohio  county  in  a  proceeding  by  way  of 
petition  on  the  part  of  tbe  railway  com- 
pany to  condemn  certain  real  estate  be- 
longing to  the  Camden  Consolidated  Oil 
Company.  The  constitution  of  the  state 
of  West  Virginia  requires  that  "the  legis- 
lature shall  provide  for  tbe  organization 
of  all  corporations  hereafter  to  be  created 
t>y  general  laws  uniform  as  to  the  class  to 
which  they  relate;  but  no  corporation 
shall  be  created  by  special  law."  Const. 
W.  Va.  art  11,  §  1;  Code  W.  Va.  (Wartn's 
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Ed. )  p.  40.  In  pursuance  of  this  require- 
ment, the  l^slature  has  from  time  to 
time  enacted  the  law  as  we  now  find  it  In 
chapters  62-65,  pp.  484-559,  Code  W.  Va. 
Dnder  this  law  the  railway  company  be- 
came incorporated  and  received  its  charter 
on  the  6th  day  ol  March,  1882,  but  by  the 
nanieut  the  "  Wheeling  &  Harrisburg  Rail- 
way Company  ol  West  Virginia. "  On  the 
12th  day  of  September,  1889,  the  name  was 
changed  to  the  present  one,  "Wheeling 
firidge  &  Terminal  Railway  Company." 
The  railroad  which  this  corporation  pro- 
posed to  bnlld  commences  at  the  west 
corporation  line  of  the  city  of  Wheeling, 
in  Ohio  county,  on  the  line  between  the 
state  of  Ohio  and  the  state  of  West  Vir- 
ginia, and  is  to  run  thence  by  the  most 
practicable  route  to  a  point  in  Marshall 
county,  at  or  near  where  the  line  between 
the  state  of  West  Virginia  and  the  state  of 
Pennsylvania  Is  crossed  by  Wheeling  creek 
The  city  of  Wheeling,  by  ordinance  of  its 
conncil  passed  February  28,  1888,  which 
took  effect  May  28, 1888,  gave  its  consent 
that  this  railway  company  might  con- 
struct, maintain,  and  operate  a  branch 
railroad  for  terminal  and  connecting 
tracks  and  facilities  In  the  city  of  Wheel- 
ing, subject  to  certain  restrictions  and  con- 
ditions which  need  not  here  be  mentioned ; 
and  on  the  18th  day  of  January,  1889,  the 
city  passed  another  ordinance  on  the  sub- 
ject. This  railroad  company  has  already 
built  along  its  main  line  a  double-track 
railroad  bridge  across  the  Ohio  river,  two 
double-track  tunnels,— one  557  feet  long ; 
the  other  1,203  feetlong, — to  a  point  called 
the  "Peninsula,"  In  the  valley  of  Wheeling 
creek, and  a  branch  from  that  point  aown 
Wheeling  creek,  on  the  south  side,  thence 
through  Chapllne  hill,  "by  a  double-truck 
tonnel  2,460  feet  long,  to  the  lower  end  of 
the  city  of  Wheeling,  on  the  Ohio  river. 
The  railway  company  has  found  it  neces- 
sary tor  Its  legitimate  purpose  to  have  a 
freight  station  near  the  northern  portal 
of  its  Chapline-HIII  tnnnel;  but  there  is 
no  room  on  the  south  side  of  Wheeling 
creek.  Therefore  it  is  compelled  to  build 
a  switch  or  branch  across  Wheeling  creek 
to  the  north  side  for  that  purpose;  and 
this  proceeding  has  been  instituted  for  the 
condemnation  of  the  land  in  question,  ly- 
ing on  the  north  side,  belonging  to  the  oil 
company.  The  oil  company  appeared  in 
the  court  below,  and  resisted  such  con- 
demnation, putting  Its  objef-tlons  in  the 
form  of  seven  common-law  pleas,  which  It 
tendered  and  offered  to  file,  to  each  of 
which  the  plaintiff  objecte<l.  The  court 
rejected  pleas  numbered  1,  2,  4,  and  5,  but 
permitted  numbers  8,  6,  and  7  to  be  Hied, 
on  which  issues  were  made  up,  and  tried 
by  a  jury.  During  the  trial  the  court  gave 
at  the  Instance  of  plaintiff,  and  against 
the  objection  of  defendant,  seven  several 
instmcttons.  The  defendant  then  moved 
that  the  jury  be  directed  to  find  in  writing 
upon  three  several  questions  of  fact  writ- 
ten oat  for  the  purpose,  (see  section  5,  c. 
181,  Code,  p.  818;)  but  the  court  refused, 
and,  the  case  being  submitted  to  the  Jury, 
they  returned  for  plaintiff  a  general  ver- 
dict on  the  issues  joined,  also  a  special 
finding  for  plaintiff  on  each  of  the  issues 
Joined  on  the  three  pleas  filed.    Thereupon 


the  defendant  moved  the  conrt  to  set 
aside  the  verdict,  and  grant  it  a  new  trial ; 
but  the  court  overruled  the  motion  and 
proceeded  to  appoint  five  commissioners, 
in  accordance  with  section  10,  c.  42,  p.  812, 
of  the  Code,  to  ascertain  what  would  be 
a  just  coqapensation  to  defendant  for  eacb 
parcel  of  real  estate  proposed  to  be  taken. 
To  all  these  rulings  against  defendant  it 
excepted,  the  evidence  being  certified,  and 
the  cause  is  now  here  for  review. 

The  serious  question  intended  to  l>e  pre- 
sented by  this  record  grows  out  of  the  re- 
jection of  pleas  Nos.  1  and  2.  Section  66, 
c.  54,  p.  626,  Code,  (Warth'B2d  Ed.,)  reads: 
"  Every  such  corporation  shall,  within  a 
reasonable  time  after  its  railroad  is  locat- 
ed, cause  to  be  made  a  map  and  profile 
thereof,  with  the  names  of  the  owners  of 
the  lands  through  which  It  rnna.  and  of 
the  noted  plai;es  along  the  same  stated 
thereon,  and  file  the  same  in  the  office  of 
the  secretary  of  state,  and  in  the  office  of 
the  clerk  of  the  county  court  of  each  coun- 
ty in  which  any  part  of  said  road  is  locat- 
ed." Plea  No.  1  avers,  in  substance,  that 
plaintiff  had  failed  to  comply  with  this 
section  as  to  its  main  line,  although  a 
portion  of  sncfa  road  had  been  located  for 
the  space  of  one  year  before  the  beginning 
of  this  proceeding.  Plea  No.  2  makes  the 
same  averment  as  to  the  lateral  or  branch 
railroad  mentioned  in  plaintiff's  petition. 
Is  the  filing  of  such  map  and  profile  of  lo- 
cation a  condition  precedent  to  the  right 
to  condemn  land?  It  is  not  in  express 
terms  made  a  condition  precedent  to  the 
exercise  of  such  right,  and,  if  it  be  such,  it 
must  arise  from  an  Implication  reasona- 
bly necessary.  By  chapter  54,  §  84,  p.  613, 
Code,  when  thecei'tiflcate of  Incorporation 
shall  have  been  issued  and  delivered  as 
provided,  "the  corporators  named  in  the 
articles  of  incorporation  recited  therein, 
and  who  have  signed  the  same,  and  tbeir 
successors  and  assigns,  shall  from  tbedate 
of  said  certificate  become  and  be  a  body 
corporate,  as  therein  stated,  and,  as  such, 
authorized  to  proceed  to  carry  Into  effect 
the  object  set  forth  in  said  articles  of  in- 
corporation, in  accordance  with  the  pro- 
visions of  this  chapter."  Chapter  42  of 
the  Code  confers  upon  railroad  companies, 
among  others,  the  right  to  take  private 
property  for  the  constructioii  of  tfaeir 
roads,  and  prescribes  the  prerequisites  and 
the  method  of  procedure,  and  among  them 
is  the  requirement  that  the  application  be 
in  writing,  "describing  with  reasonable 
certainty  the  real  estate  proposed  to  be 
taken;"  so  that  to  give  a  particolar  and 
certain  description  to  the  owner  of  the 
land  proposed  to  be  taken  cannot  be  the 
sole  purpose  of  requiring  the  map  and 
profile  to  be  filed,  but  rather  that  its  loca- 
tion as  a  whole  may  be  accessible  to  the 
public,  and  a  description  of  the  extent  and 
limits  of  the  real  estate  owned  by  the  rail- 
way company  may  be  preserved.  And  the 
court  below  has  the  right  to  require  that 
the  description  of  the  land  proposed  to  be 
taken  be  made  certain  and  definite,  and, 
it  deemed  necessary  to  that  end, to  reqolre 
a  ihap  and  profile  of  the  location,  as  far  as 
it  has  been  made,  to  be  filed  or  produced ; 
tor  the  law  contemplates  that  construc- 
tion of  the  road  may  be  commenced,  and 
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therefore,  if  necesfiary,  eondeinnatton  of 
tbetand  be  had,  before  a  final  location  of 
the  wbole  road,  as  Intended  and  set  ont, 
has  been  made;  for  section  6!)  of  cbupter 
54  provides  that  "any  railroad  company 
organised  under  this  chapter  may  build 
and  cooBtrucT  lateral  and  branch  roads 
or  tram  ways,  and  of  any  gange  whatever, 
not  exceeding  fifty  miles  in  length;  and 
it  may  bnlld  planes  and  gravity  roads, 
use  and  operate  any  part  or  portion  of 
their  main  line  and  brancb  or  branches, 
when  completed,  the  same  as  though  the 
whole  of  their  said  proposed  rallvcay  was 
folly  completed. "  So,  again,  our  statute 
contemplates,  in  fact  requires,  in  this  par- 
ticular, as  a  necessary  prerequisite  to  the 
right  of  condemnation,  that  the  railroad 
corporation  shall  acquire  such  real  estate 
by  purchase,  if  it  can  agree  with  the  own- 
ers. Section  48,  c.  54,  p.  518,  Code.  And  in 
this  instance  the  railway  company  ap- 
pears to  have  acquired  its  real  estate  for 
the  most  part  in  that  way,  and  to  have 
already  occupied  such  part  with  the 
bridges,  tunnels,  and  road- ways  ol  a  rail- 
way well  nigh  to  that  extent  completed. 
Onr  lack  and  need  of  railroads  is  thought 
to  be  great;  hence  our  general  law  upon 
the  Hubject  is  brohd  and  liberal,  perhaps 
beyond  precedent.  The  railway  company 
has  been  unable  to  agree  with  the  defend- 
ant for  the  purchase  of  its  part  of  the  real 
estate  needed.  Can  it  he  that  under  such 
a  statute  it  can  interpose  as  a  plea  in  bar 
to  the  awarding  of  a  commission  of  con- 
demnation the  fact  that  the  map  and  pro- 
file of  location  has  not  been  filed  as  re- 
quired by  law.  How  are  we  to  say  that 
one  year  is  a  reasonable  time  in  this  par- 
ticular cane?  Theevidence  showsthat  tlie 
dlfflcnltlee  and  perplexities  of  location, 
as  well  as  of  construction,  have  been  great 
to  an  extraordinary  degree, — so  much  so 
that  it  has  had  to  feel  Its  way,  as  It  were, 
with  great  caution  and  circumspection,— 
and  It  might  have  been  highly  inconvenient 
and  embarrassing  to  commit  itself  at  once 
to  a  definite  location  throughout.  The 
main  line,  with  its  bridgesand  tnnnelsand 
the  rest  of  its  track,  is  about  complete 
from  the  Ohio  state  line  into  the  valley  of 
Wheeling  creek;  audit  seems  to  be  the 
purpose  of  the  company  to  stop  there  in 
tbeconHtruction  of  the  main  line  until  the 
more  pressing  need  of  branches  and  termi- 
nals in  the  city  is  supplied.  The  branch 
that  runs  down  Wheeling  creek,  on  the 
BODth  side,  by  the  land  in  -quention,  and 
thence  through  theChapUne-Hill  tunnel  to 
Lower  Wheeling,  is  well  nigh  complete; 
certainly,  far  enough  to  show  its  location. 
There  Is  no  complaint  that  the  petition 
does  not  designate  with  sufilcient  certainty 
thr  real  estate  proposed  to  be  taken.  If 
there  had  been  for  the  purpose  of  this  pro- 
ceeding any  need  of  such  map  and  profile, 
thecourt  below  conld  and  would  have  re- 
quired its  production;  but  we  do  not  think 
tbat  the  failure  to  file  It  in  the  pro[)er  offices 
eould  be  pleaded  in  bar  of  the  right  to 
have  the  commissionawarded",  and  there- 
fore we  think  that  pleas  Nob.  1  and  2 
were  properly  rejected.  Besides,  it  ap- 
peant  that  this  land  is  needed  only  for  a 
station  and  a  switch  to  connect  it  with 
the  branch  on  the  soutb  side  of  the  oreek. 


Plea  No.  4  avem  that  the  l&nd  sought  to 
be  condemned  was  so  situated  that  it 
could  not  be  used  until  the  street  had  first 
been  occupied,  and  that  no  permission  to 
occupy  the  street  bud  been  obtained.  This 
plea  was  properly  rejected.  The  city  of 
Wheeling  may  give  its  consent  but,  if  this 
property  cannot  be  obtained,' it  is  not 
worth  while  to  ask  such  consent.  If  the 
property  is  obtained,  and  no  consent  by 
the  city  be  given,  the  property  owner  is 
not  hurt,  because  the  land  condemned 
would  then  revert  to  the  original  owner. 
Chapter  64,  §  69a,  par.  9.  The  company 
cannot  do  everything  at  once;  and  if  each 
condemnation  or  permission  on  the  part 
of  the  city  is  made  a  condition  preced- 
ent to  every  other  one,  then  no  proper- 
ty could  be  condemned  at  all.  Besides, 
tbat  is  a  matter  between  the  city  aud  the 
railway  company,  and  does  not  directly 
enter  into  tJils  controversy.  Plea  No.  6 
avers  that  the  railway  company  did  not, 
within  three  months  after  its  certlQcate  of 
incorporation  bad  been  Issued,  cause  the 
same,  or  a  certified  copy  thereof,  to  be  de- 
livered for  record  to  the  clerk  of  the  coun- 
ty court  of  Ohio  county,  in  which  Its  prin- 
cipal office  and  place  of  business  is  kept, 
as  required  by  section  20,  c.  64,  Code,  p. 
608.  This  plea  also  was  properly  rejected; 
such  recordation,  for  the  reasons  given  in 
considering  pleas  Nob.  1  and  2,  not  being  a 
condition  precedent  to  the  right  to  con- 
demn, and  for  the  additional  reason  that 
the  same  section  provides  that,  "if  such 
company  Fall  therein.  It  shall  be  fined  not 
exceeding  $1,000."  Lumber  Co.  v.  Thom- 
as, 33  W.  Va.  566, 11  S.  E.  Rep.  37.  Plea 
No.  6 "denies  that  the  railroad,  tor  the 
purposes  for  which  the  land  is  songbt  tu 
be  condemned,  Is  a  branch  or  lateral  road, 
as  stated  in  the  petition."  This  plea  is 
obscure  and  uncertain  in  meaning;  but, 
taking  it  to  aver  with  sufficient  certainty 
what  defendant  claims  it  is  Intended  to 
aver, — that  It  Ix  a  branch  of  a  branch,  and 
therefore  not  a  branch  of  a  main  line, — it 
should  have  been  rejected  as  immaterial; 
for  nothing  is  clearer  under  our  statute 
than  that  the  raliwaycompany  may  legal- 
ly construct  a  branch  of  a  branch,  or  that 
two  branches  may  have  a  common  stem 
leading  into  the  main  line,  provided  nei- 
ther exceeds  50  miles  in  length  from  such 
main  line.  Plea  No.  7  alleges,  in  brief, 
that  the  plaintiff  has  abandoned  the  line 
which  It  was  chartered  to  build,  and  has 
begun  to  build  an  entirely  different  line, 
for  which  it  sought  to  condemn  the  prop- 
erty In  controversy,  without  authority  of 
law.  Plea  No. 3  aversthat  thesald  parcels 
of  land  In  said  petition  mentioned,  and 
sought  to  be  condemned,  are  not,  nor  is 
either  of  them,  necessary  for  the  purposes 
of  the  petitioner's  railroad.  These  pleas. 
Nob.  3,  6,  and  7,  were  admitted,  issues 
were  made  and  joined  thereon,  and  the 
Jury  found  generally  for  the  plaintiff,  and 
specifically  on  each  one  of  these  three 
pleas.  It  was  proved  tbat  the  road  along 
the  main  line  from  the  west  bank  of  the 
Ohio  river  to  a  point  in  the  Wheeling 
Creek  valley,  called  the  "Peninsula,"  had 
been  built,  and  there  thecompany  proposed 
to  stop  until,  by  the  building  of  a  branch 
line  do,wn  Wheeling  creek,  it  had  made 
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terminal  facilities  tor  the  city  ot  Wheeling ; 
theiv'Iore  It  was  not  material  to  this  in- 
quiry where  or  how  the  main  line  was  to 
run  on  from  that  point  eaot,  and  it  was 
not  error  toescludesachevidence.  Again, 
the  chief  engineer  of  the  railway  company 
was  asked  by  plaintiff  why  the  work  bad 
been  mainly  done  upon  the  line  from  the 
western  boundary  of  the  state  to  the 
peninsula,  and  from  the  peninsula,  with 
the  creek,  southward.  To  this  question 
defendant  objected,  but  its  objection  was 
overruled.  The  answer  was  material  un- 
der plea  No.  7,  as  tending  to  show  ttiat 
the  further  extension  of  the  main  line  was 
not  abandoned,  but  only,  for  the  reasons 
given,  deferred  until  the  terminal  facilities 
In  the  city  of  Wheeling  were  shown  to  be 
practlca)]le  by  actual  construction,  and 
the  road  thus  pat  upon  a  solid  and  paying 
basis.  It  also  tended  to  show  that  the 
one  was  a  part  of  the  main  line,  and  tiie 
other  going  down  the  creek  was  a  branch. 
It  is  admitted  by  counsel  that  all  the  in- 
structions given  to  the  jury  do  not  appear 
in  the  record ;  therefore  the  court  cannot 
say  to  what  extent,  if  any,  the  instruc- 
tions given  and  set  out  in  the  record  were 
qualified  by  those  given,  but  not  set  out. 
iSeven  instructions  were  on  motion  of  plain- 
tiff, and  against  the  objection  of  the  de- 
fendant, given  to  the  jury,  which  are  a 
part  of  this  record,  and  are  as  follows. 
(1)  H  the  Jnry  believe  from  the  evidence 
that  the  petitioner  built  and  constructed 
its  main  line  of  railroad  as  designated  and 
contemplated  by  its  charter  from  the 
western  boundary  of  the  city  of  Wheeling 
to  a  point  on  the  peninsula,  it  had  and 
has  the  right  to  construct  a  branch  or  lat- 
eral line  of  railroad  connecting  with  the 
main  line  at  such  point:  and  this,  al- 
though the  jury  may  further  believe  from 
the  evidence  that  it  ceased  further  work 
on  the  main  line,  and  abandoned  all  in- 
tention of  building  and  constructing  fur- 
ther in  an  easterly  direction,  or  towards 
the  Pennsylvania  state  line.  (2)  If  the 
Jury  find  from  the  evidence  that  the  line  of 
railroad  constructed  from  the  Ohio  river 
near  the  Top  mill  to  the  peninsula  is  a 
portion  of  the  main  line  of  petitioner's  rail- 
road, as  contemplated  by  its  charter,  they 
are  instructed  that  the  length  ot  the  line 
connecting  with  such  main  line  at  the  pen- 
insula, and  running  thence  southwardly, 
is  not  de(;inive  of  the  question  whether 
such  second  line  is  or  is  not  a  branch  or 
lateral  road.  Neither  length  nor  direction 
enters  Into  the  definition  of  a  '  branch  or 
lateral' railroad.  The  only  limit  in  this 
state  as  to  length  is  the  statutory  one  of 
50  miles.  (A)  If  the  jury  find  from  the  evi- 
dence that  any  substantial  portion  ot  the 
main  line  of  the  railroad  contemplated  by 
the  charter  of  the  Wheeling  &  Harrlsburg 
Railroad  Company  has  been  bnllt  or  con- 
structed by  the  petitioner,  their  verdict 
should  be  in  Its  favor  upon  the  issue 
raised  by  the  7th  plea.  (4)  If  the  jury  find 
from  the  evidence  that  so  much  of  the  pe- 
titioner's railroad  as  has  been  constructed 
from  the  Ohio  river  near  the  Top  mill  to  a 
point  on  the  peninsula  Is  a  portion  ot  the 
main  line  of  such  railroad,  as  designated 
and  contemplated  by  the  charter  of  the 
Wheeling   &   Harrlsburg   Railroad  Com- 


pany, then  their  verdict  should  be  for  the 
petitioner,  the  Wheeling  Bridge  and  TeN 
mlnal  Railway  Company,  on  the  issue  pre- 
senced  by  the  7th  plea  filed  by  the  defend- 
ant. (5)  Even  If  the  Jury  should  believe 
from  the  evidence  that  so  much  of  the  pe- 
titioner's railroad  as  crosses  Wheeling 
creek  near  the  Wbitaker  mill  is  a  branch 
railroad  of  a  branch  railroad,  this  will  not 
warrant  a  finding  to  that  effect,  or  for  the 
defendant,  on  the  issue  raised  by  the  6th 
plea  of  the  defendant.  (6)  While  it  is  in- 
cumbent on  the  petitioner  to  show  by  a 
preponderance  of  the  evidence  that  a  ne- 
cessity exists  for  the  taking  of  the  proper- 
ty described  in  the  petition,  such  necessity 
is  not  to  be  regarded  and  treated  as  an  im- 
perative, but  a  reasonable,  one,  looking 
to  the  proper  discharge  by  the  petitioner  of 
its  duties  to  the  public ;  and  if  the  jury  be- 
lieve from  theevidence  that  such  a  necessi- 
ty exists,  taking  Into  consideration  the 
present,  and  also  the  prospective,  netuls  of 
the  petitioner,  within  a  reasonable  time, 
and  that  it  has  not  in  this  instunce  unrea- 
sonably exercised  the  discretion  it  pos- 
sesses in  locating  its  tracks,  buildings, 
etc.,  then  the  verdict  should  be  in  its  favor 
upon  the  issue  presented  by  the  3d  plea 
filed  herein.  (7)  Railroad  companies  pos- 
sess a  large  discretion  as  to  the  location  ' 
of  their  tracks  and  bnildlnjis;  and  this  dis- 
cretion is  not  to  be  controlled  if  it  has  not 
been  exercised  unreasonably.  And  in  this 
case,  even  if  the  jury  should  believe  that 
lands  other  than  those  in  question  might 
or  could  have  been  found  and  acquired 
suitable  for  the  petitioner's  purposes,  that 
fact  would  constitute  no  defense  or  objec- 
tion to  the  present  claim."  In  view  uf  our 
statute  on  the  subject,  especially  sections 
66  and  69  of  chapter  64,  pp.  526, 527,  Instruc- 
tion No.  1  propounds  the  law  correctly  as 
applicable  to  this  proceeding;  because  un- 
derchopter  54,  section  50,  par.  9,  p.  520,  Code, 
plaintiff  "has  the  right  to  erect  and  main- 
tain all  necessary  and  con  venientbulldings 
and  stations,  fixtures  and  machinery,  for 
such  connections,  constructions  transfer 
accommodation,  and  use  ot  passengers 
freights,  and  business  Interest,  or  wbicb 
may  be  necessary  for  the  construction  or 
operation  and  repair  of  said  railroad,  its 
track,  road-way,  and  machinery,  for  the 
purposes  of  that  part  of  the  main  line  and 
branch  already  built,"  and  to  condemn 
such  land  bb  may  be  necessary  for  such 
purposes,  within  the  limits  as  to  quantity 
and  distance  as  are  prescribed  by  statute. 
The  effect  of  the  abandonment  of  construc- 
tion of  the  residue  of  the  main  line  in  other 
respects  need  not  be  here  discussed ;  it  can- 
not avail  to  defeat  this  proceeding.  In- 
struction No.  2  states  the  law  correctly  as 
given  by  our  statute,  and  has  been  al- 
ready discussed.  Instruction  No.  8  has  al- 
ready been  discussed,  and  is  substantially 
correct.  Instruction  No.  4  is  also  correct 
for  reasons  already  given.  Instruction 
No.  5  was  In  effect  the  rejection  of  plea  No. 
6.  Instructions  Nos.  6  and  7  propound  the 
law  correctly. 

Under  section  6,  c.  131,  p.  813,  Code,  the 
defendant  moved  the  court  to  direct  the 
jury  to  find  In  writing  upon  particular 
questions  ot  tact,  as  fuilows:  "(1)  Is  the 
line  ot  road  with  which,  at  a  point  near 
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Wbitaker's  mill,  the  road  (or  wblcb  tbe 
property  Is  suugbt  connects,  tbe  main  line 
of  tbe  petitioner?  (2)  Is  tbe  line  of  road 
witb  wblcb,  at  a  point  near  Wbltaker's 
mill,  tbe  road  for  wblcb  tbe  property 
songbt  connects, a brancb or  lateral  road? 
(3)  Is  the  line  of  road  which  crosses  tbe 
defendant's  property  a  brancb  or  lateral 
road  ?  "  This  the  court  refused  to  do,  and 
properly,  because,  on  motion  of  defend- 
ants. It  had  already  directed  the  Jury  to 
find  separate  verdicts  un  the  Issues  Joined 
on  tbe  three  pleas,  in  addition  to  a  gener- 
al verdict,  and  pleas  Nob. 6  and  7cover  tbe 
same  Kronad.  Wheeling  Bridg^e  Co.  v. 
Wheeling  &  Belmont  Bridge  Co.,  11  S.  E. 
Rep.  1009,  (decided  by  this  court,  13th  Sep- 
tember, 1890,) 

In  conclnslon,  did  the  court  err  In  over- 
ruling defendant's  motion  for  a  new  trial? 
The  evidence  In  this  case  shows  without 
contradiction  in  any  essential  particular, 
and  by  a  clear  and  decided  preponderance 
in  all  matters  of  Inference,  that  this  rail- 
way company,  acting  under  our  general 
law,  has,  at  an  expense  of  millions,  built 
in  good  faith  some  8,000  feet  of  Its  road 
along  Its  charter  line  from  the  west  bank 
of  thn  Ohio  river  to  tbe  peninsula,  in  the 
valley  of  Wheeling  creek,  made  up  for  tbe 
most  part  of  double-track  bridges  and 
doable-track  tunnels;  that  the  financial 
soccesB  and  public  usefulness  of  the  road, 
as  a  whole,  depended  almost  entirely,  as 
far  as  tbe  facts  proven  now  enable  us  to 
see,  upon  tbe  feasibility  nf  making  by  va- 
rious branches  what  tbe  experts  call  a 
"terminal  system,"— "a  railroad  funnel, " 
one  witness  calls  It — In  and  around  tbe 
city  of  Wheeling,  by  which  the  raw  mate- 
rial may  be  easily  and  abundantly  brought 
In,  and  the  manufactured  products  taken 
oat;  that  the  makingof  this  terminal  sys- 
tem was  confronted  with  so  great  and  so 
many  physical  dlflScultles,  not  to  speak  ot 
difficulties  of  other  kinds,  that  capitalists 
who  were  to  furnish  tbe  money  could  on- 
ly be  convinced  that  the  thing  could  be 
done  by  tbe  doing  of  It;  hence  the  expen- 
sive and  difficult  branch  down  Wheeling 
creek  on  thesouth  side,  and  through  Chap- 
line  hill  by  a  long  double-track  tunnel, 
and  hence  tbe  necessity  of  tbe  land  In  ques- 
tion. In  connection  with  contiguous  tracts, 
above  and  below,  already  acquired  for 
station  and  side  tracks,  for  heavy  freight, 
and  (ortbeswltcb  leading  from  the  brancb 
line  by  bridge  across  the  creek  thereto. 
Tbe  evidence  makes  the  necessity  for  tak- 
ing It  tor  this  purpose  palpably  plain.  Tbe 
defendant,  apart  from  the  question  of  fil- 
ing map  and  profile  and  certificate  of  In- 
corporation, resists  the  condemnation  on 
two  grounds:  (1)  It  suggests  a  conject- 
ure that  the  plaintiff  may  never  complete 
anymore  of  Its  charter  line;  that  therefore 
its  present  branch  line  down  the  creek  la 
not  a  brancb  In  fact,  but  a  part  of  the 
main  line,  perverted  from  Its  lawful  course 
under  the  guise  of  a  branch.  (2)  That  this 
switch,  driven  across  tbe  track  as  a  phys- 
ical necessity  to  reach  the  station  and 
track-yard  on  the  nortb  side.  Is  not  a 
switch,  but  a  brancb  In  the  guise  of  a 
switch,  and  that  there  cannot  be  a  branch 
ot  a  branch,  and  therefore  the  making  of 
It  is  without  warrant  of  law,  as  it  two 


brancbee  could  not  lead  back  to  the  trunk 
part  way  along  a  common  stem.  Tbe 
court  below  overruled  this  motion  tor  a 
new  trial,  and,  In  pursuance  of  the  stat- 
ute, directed  and  appointed  a  commission 
to  view,  appraise,  and  report.  We  think 
the  merits  on  all  material  points  are  with 
tbe  plaintiff,  and  therefore  affirmed. 


(35  W.  Va.  217) 

Town  of  Moundbvillb  v.  Velton. 

(SuprenM  Court  of  Appeals  of  West  Virfflnia. 
June  18,1891.) 

Jm>ioiu<  Notiob—Obdinakobs— Violation— Ap- 

FBAL. 

1.  Ck)Qrta  of  a  municipal  corporation  will 
take  judicial  notice  of  its  ordinances  wiUiout  al- 
legation or  proof  of  their  ezistenoe. 

2.  Where,  upon  conviction  of  a  violation  of 
an  ordinance  of  a  municipal  corporation  before 
its  mayor,  an  appeal  is  taken  to  tbe  circuit  court, 
under  section  2S0,  o.  60,  and  section  89,  o.  47, 
Code  1887,  on  the  trial  of  such  appeal  the  circuit 
court  will  talie  judicial  notice  of  such  ordinance. 

8.  Where  suoh  appeal  Is  tried  by  a  court  in 
lieu  of  a  jury,  upon  a  review  of  the  case  upon 
the  evidence  by  this  court  it  wlU  be  treated  as 
upon  a  demurrer  to  tbe  evidenoe,  and  the  appel- 
lant regarded  as  a  demurrant  to  evidence. 

4.  A  conviction  for  a  violation  of  an  ordi- 
nance of  a  municipal  corporation  will  not  be  re- 
versed for  want  of  a  plea  by  the  defendant. 
{SyUabua  by  the  Court.)  ■ 

Error  to  circuit  coart.  Marshall  coanty ; 
Joseph  R.  Padi.l,  Judge. 

J.  B.  McLure  and  D.  B.  Evans,  for  plaln- 
tlfl  in  error.  Ewing,  Melvtn  &  Eiley,  for 
defendant  In  error. 

Brannon,  J.  L.  E.  Velton  was  convict- 
ed before  tbe  mayor  ot  tbe  town  ot 
Moundsvllle  upon  a  warran  t  for.  selling 
spirituous  liquors  without  license,  In  vio- 
lation of  an  ordinance  of  said  town,  and 
fined,  and  upon  an  appeal  to  the  circuit 
court  of  Marshall  he  was  again  convicted 
and  fined,  and  he  has  come  to  this  court 
upon  a  writ  of  error. 

We  are  asked  to  reverse  the  circuit 
court's  Judgment,  first,  on  the  ground 
that  tbe  ordinance  on  which  tbe  prosecu- 
tion rests  WHS  not  given  In  evidence.  It 
Is  well  settled  that  courts  do  not  Judicial- 
ly notice  tbe  ordinances  of  a  municipal 
corporation  unless  directed  by  charter  or 
statute  to  do  so,  but  tbey  most  be  plead- 
ed and  proven  as  facts.  1  Dill.  Mun.  Corn. 
§  418.  But  It  is  equally  well  settled  that 
tbe  courts  of  tbe  municipality  will  take 
judicial  notice  of  such  ordinances  without 
pleading  or  proof.  Wheeling  r.  Black,  2S 
W.  Va.  266;  1  Dill.  Mun.  Corp.  §  413.  There- 
fore It  was  not  necessary  to  prove  such 
ordinance  on  the  trial  before  the  mayor. 
Then,  Is  It  neeessary,  when  an  appeal  is 
taken  to  tbe  circuit  court  and  a  new  trial 
Is  there  had,  that  proof  must  be  given  ot 
such  ordinonce  on  such  new  trial?  Clear- 
ly it  Is  not  necessary  to  allege  In  the  com- 
plaint or  warrant  tbe  existence  of  such  or- 
dinance. Then,  is  it  necessary  when  the 
case  goes  to  the  circuit  court  to  amend 
tbe  warrant  or  complaint,  or  file  any 
pleading  alleging  the  existence  ot  the  ordi- 
nance? In  an  action  brought  in  tbe  cir- 
cuit court  It  would  be  necessary  to  allege 
the  ordinance;  but  I  think  no  one  would 
venture  the  proposition  that  on  sucb  ap- 
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peal  the  pleading  must  be  changed  to 
make  such  allegation.  Whj  nf>t?  B&- 
caose  the  case  ntarted  In  the  munlclpaJ 
court.  If  the  papers  do  not,  and  need  not, 
allege  the  existence  ot  the  ordinance,  why 
require  proof  ui  it?  If  thelaw  excuses  the 
absence  otan  allegation  of  such  ordinance, 
why  ^vill  it  not  excuse  evidence  of  it? 
Again,  shall  it  be  saJd  that  when  we  are 
in  the  municipal  court  we  need  not  prore 
the  ordinance,  but  that  when  the  case  Is 
transferred  to  the  circuit  court  such  proof 
must  be  given,  though  it  is  only  a  retrial 
ot  identically  the  same  matter?  This,  it 
seems  to  me,  would  be  an  unreasonable 
anomaly.  I  think  the  rule  ot  reason  and 
common  sense  is  that,  as  the  law  does  not 
require  such  allegation  or  proof  of  the  or- 
dinance in  the  municipiJ  court,  neither 
does  it  require  it  on  appeal  to  the  circuit 
court;  that  the  circuit  court  is  only  sub- 
stituted for  the  municipal  court  In  this 
case.  And  so  it  was  held  in  City  of  Solo- 
mon V.  Hughes,  24  Kan.  211. 

The  second  ground  on  which  reversal  is 
asked  is  that  the  case  was  commenced  in 
ISSS,  and  was  pending  on  February  13, 
1889,  when  the  town  of  Moundsville  was 
by  an  act  of  legislature  rechartered  under 
the  name  of  the  city  of  Moundsville,  which 
provided  that  proceedings  then  pending 
in  the  name  of  the  town  of  Moundsville 
should  be  proceeded  with,  tried,  and  de- 
termined in  the  name  of  thecity  of  Mounds- 
ville; and  there  was  no  order  that  the 
case  proceed  In  the  name  ot  the  city  of 
Moundsville  until  after  the  trial  on  tbo 
evidence,  and  the  flndiug  of  the  defendant 
guilty.  After  the  judge,  who  tried  the 
case  in  place  of  a  Jury,  had  heard  the  evi- 
ence  and  adjudged  the  defendant  guilty, 
the  defendant  for  this  canse  moved  In  ar- 
rest ot  judgment;  and  then  the  court 
changed  the  style  of  the  case  from  that  of 
"The  Town  of  Monndsvilie  v.  L.  E.  Vel- 
ton,"  to  that  ot  "The  City  of  Moundsville 
V.  L.  E.  Velton,"  and  then  rendered  Judg- 
ment. The  municipality  had  for  years 
been  a  corporate  entity  under  the  name 
ot  the  town  ot  Moundsville,  and  its  corpo- 
rate entity  never  ceased  for  a  moment,  for 
there  was  no  hiatus  or  break  In  Its  corpo- 
rate existence  under  the  former  charter 
and  the  new  charter;  the  only  change  un- 
der the  new  charter  being  the  substitution 
of  the  word  "city"  for  the  word  "town," 
— the  same  corporation,  under  a  changed 
name  only.  Is  it  possible  that  these 
facts  can  reverse  this  judgment?  Is  not 
the  objection  unsul)stantial?  How  does 
it  prejudice  the  defendant?  There  Is  no 
change  of  the  subject'-matter  in  issue. 
The  most  that  might  be  said  is  that  there 
Is  a  change  ot  party :  but  that  is  only  In 
name.  The  action  and  the  cause  of  action 
were  certainly  kept  alive  by  the  letter  of 
the  statate.  The  judgment  Is  in  the  prop 
er  name.  The  only  vice  is  the  Immaterial 
one  of  the  judge's  hearing  the  evidence, 
and  adjudging  the  defendant  guilty,  be- 
fore changing thetitle  ot  the  proceeding. 

Another  point  made  against  the  finding 
is  that  there  was  no  evidence  ot  a  sale  of 
the  ale;  that  the  witness'  opinion  that  it 
was  a  sale  is  not  evidence  ot  a  sale.  The 
witness  stated  that  the  defendant  kept  a 
saloon.    When    asked    whether  be   pur- 


chased any  liquors  of  defendant,  he  an- 
swered that  he  got  a  glass  of  ale  of  de- 
fendant; that  he  asked  for  beer,  but  de- 
fendant said  that  he  had  no  beer,  but 
would  give  witness  a  glass  of  ale;  that  be 
got  the  ale,  but  did  not  pay  for  It.  When 
asked  why  be  did  not  pay  for  it,  he  an 
swered:  "Well,  I  don't  know  why  I  didn't 
pay  tor  it,  unless  It  was  because  he  was 
up  before  the  town. "  When  asked  wheth- 
er be  bad  been  in  the  habit  of  buying  liq- 
uor there  before  or  since,  he  answered : 
"I  bad  been  In  the  habit  of  going;  yes, 
sir."  When  asked  whether  he  bought  any 
before  that  time,  he  answered:  "I  may 
have,  but  I  don't  remember  of  it."  When 
asked  whether  it  was  a  sale  or  g:ltt  ot  the 
ale,  he  answered :  "Well,  I  regarded  it  as 
a  sale  at  the  time  tb<>n. "  The  witness  was 
evidently  unwilling.  The  judge  saw  and 
heard  him.  We  cannot  say  that  his  find- 
ing is  erroneous.  The  witness' statement 
that 'he  regarded  it  as  a  sale  is  admissible. 
Cannot  one  of  the  contracting  parties 
state  his  intent  in  the  purchase?  Inten- 
tion ot  the  parties  is  an  Important  ele- 
ment in  a  sale,  and  it  is  not  merely  opin- 
ion evidence  for  a  party  to  a  sale  to  say 
in  what  light  he  regarded  it,  for  it  reflects 
the  intent  of  himself,  at  least,  if  not  both 
parties.  A  saloon-keeper,  presumably, 
does  not  Intend  to  give  away  liquors. 
Unless  shown  to  be  a  gift,  the  fair  impli- 
cation would  be  one  ot  sale.  To  say  the 
least,  there  was  some  evidence  to  sustain 
the  finding.  And  we  must  remember  that, 
where  a  case  is  tried  by  a  court  in  lieu  of 
a  jury,  in  this  court  the  case  will  be  re- 
garded AS  on  a  demurrer  to  evidence,  plac- 
ing the  appellant  under  the  disadvantage 
borne  by  a  demurrant  to  evidence.  State 
V.  Miller,  26  W.  Va.  1(K5. 

The  next  point  made  against  the  con- 
viction Is  that  the  defendant  was  con- 
victed before  tne  mayor  on  a  sale  to  one 
person,  and  before  the  clnrnit  court  on  a 
sale  to  another  person.  There  is  no  need 
to  detail  evidence  as  to  this  point.  Suffice 
it  to  say  that  It  must  affirmatively  ap- 
pear that  the  conviction  before  the  mayor 
was  for  one  sale,  and  that  beforethe  court 
on  another,  and  that  It  does  not  so  ap- 
pear here.  For  anything  appearing,  the 
conviction  before  the  mayor  may  have 
been,  as  it  was  in  the  circuit  court,  lor  a 
sale  to  James  Burley. 

The  last  point  against  the  judgment  is 
that  there  was  no  issue  joined.  '  Were  this 
an  indictment,  certainly  a  plea  would  be 
Indispensable.  Bat  formal  pleadings  arc 
not  necessary  in  proceedings  before  jus- 
tices. No  provision  of  chapter  50,  Code 
1887,  requires  such  a  plea.  After  provid- 
ing in  section  223  that  the  warrant  shall 
describe  the  oHense,  section  2l'5  provides 
that,  "on  the  appearance  ot  the  accused,, 
tlie  justice  may  proceed  to  try  the  case.  " 
It  is  not  supposed  that  the  charge  can  be 
taken  tor  confessed,  but  that  the  prose- 
cution must  prove  its  case,  though  there 
be  no  plea  ot  denial.  The  plea  would  sim- 
ply be,  "Not  guilty."  Audit  we  see  that 
the  town  was  required  to  prove  Its  case 
as  It  such  plea  had  been  entered,  how 
does  tile  defendant  suffer  for  want  ot  the 
plea?  In  Lexington  v.  Curtin,  69  Mo.  626, 
and  St.  Louis  v.  Knox,  74  Mo.  7S>,  it  was 
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beld  that  in  pmceedinga  to  recover  pennl- 
tlea  under  city  ordinances  there  need  be  no 
plea,  as  In  criminal  proceealngft  on  Indlct- 
mente.  Moreover,  there  may  have  been  a 
plea  before  the  mayor.  There  is  no  full 
transcript  of  his  prnceedinga  before  us. 
The  ludgment  is  affirmed. 

(36  W.  Va.  222)  

Hartley  et  al.  y.  Henbetta  et  ah  Lutrb 
et  al.  y.  Rilbt  et  al.  Stidorr  et  al.  v. 
Keilbt  et  al.    Dick  et  al.  v.  Kuli.  et  al. 

(Supreme  Court  of  Appeals  of  Weat  Vlirginia. 
June  15,1891.) 

ImOXICATIKa  LiQCOHa— NUI8AM0»— ABATBiaurT— 
iKmKCTIOil. 

Under  section  18  of  chapter  33  of  the  Code, 
a  conrt  of  eqnity  cannot  restrain  by  Injanction  a 
party  charged  wlUi  selling  intozicatlnff  liquors 
contrary  to  law,  or  abate  the  house,  building,  or 
place  where  suc^  intoxicating  liquors  are  allured 
to  be  sold  contrary  to  law,  until  the  owner  or 
keeper  of  such  house  or  place  has  been  convicted 
of  such  unlawful  selling  at  the  place  named  in 
the  bill.  Holt  and  Bramnon,  JJ.,  dissenting. 
(S|/Uabua  bv  the  Coturt.) 

Appeals  from  circuit  court,  Marahall 
county;  Joseph  R.  Paull,  Judge. 

J.  B.  MeLure  and  J.  J.  Jacob,  for  appel- 
lant. J.  A.  Ewing,  D.  B.  Evaus,  J.  How- 
ard Holt,  and  T.  J.  Pareoaa,toT  appellees. 

Engmsr,  J.  On  the  12th  day  of  Decem- 
t)er.  lf)90,  D.  J.  Hartley,  B;  S.  McConnell,  S. 
A.  Walton,  T.  D.  Cheadle,  Thomas  Gatts, 
and  W.  L.  Edwards,  citlsens  of  tbecounty 
of  Marshall,  who  sued  in  their  own  be- 
half and  in  behalf  of  all  other  citisens  of 
the  state  of  West  Virginia,  presented  a  bill 
to  the  ]udKs  of  the  circuit  court  of  Mar- 
shall comity  in  which  they  alleKed  that 
Patrick  Henretta  was  the  owner  In  fee  of 
a  certain  lot  or  parcel  of  ground  on  which 
stands  a  certain  house  known  as  the 
"Henretta  Hotel, "fronting  on  the  south 
side  of  Tenth  street,  between  Thomp- 
son avenue  and  the  Ohio  River  Railroad 
track.  In  the  Second  ward  of  the  city  of 
Monndsvllle,  Marshall  county,  and  state 
aforesaid,  and  tiled  a  copy  of  bis  deed  as 
an  exhibit  with  said  bill.  They  further 
alleged  that  in  said  bouse  on  said  lot  or 
parcel  of  land  intoxicating  liquors— whis- 
ky, wine,  porter,  ale,  beer,  and  drinks  of  like 
nature— for  a  long  time  had  been  sold 
and  vended  by  John  Henretta,  contrary 
to  law,  and  without  a  state  license  there- 
for, to  the  great  and  irreparable  injury  of 
the  plaintiffs  and  all  other  citisens  of  the 
state,  and  that  said  John  Henretta  bad 
been  selling  and  vending  said  liquors  in 
said  house  contrary  to  law,  and  without 
a  state  license  therefor,  for  a  long  space 
of  time,  to-wit,  since  the  1st  day  of  May, 
1890:  so  tbat  by  reason  of  said  intoxicat- 
ing liquors  being  sold  contrary  to  law, 
and  without  a  state  license  therefor,  in 
said  house,  the  said  bouse  had  become 
and  was  a  common  and  public  noisance, 
and  they  charge  the  truth  to  be  that  the 
said  Patrick  Henretta  had  been  for  a  long 
time,  and  was  then,  knowingly  permit- 
ting the  said  John  Henretta  to  sell  and 
vend  in  said  house  said  Intoxicating  llq- 
oors  contraryto  law,  and  without  a  state 
license  therefor,  and  had  so  permitted 
him  (the  said  John  Henretta)  to  sell  and 


vend  said  liquors  therein  contrary  to 
law,  and  without  a  state  license  therefor, 
for  a  lung  time,  to-wIt,  since  the  Ist  day 
of  May,  1890;  and  they  pray  that  the  said 
John  Henretta  be  enjoined  and  restrained 
from  either  sHUng  or  vending  Intoxicating 
liquors — whisky,  wine,  ale,  porter,  beer, 
and  drinks  of  like  nature — In  bald  house 
contrary  to  law,  and  that  said  Patrick 
Henretta  be  enjoined  and  restrained  from 
knowingly  permitting  said  liquors  to  be 
either  sold  or  venrled  In  said  house  con- 
trary to  law,  and  without  a  stHte  license 
therefor,  and  that  said  nuisance  be  abat- 
ed. An  injunction  was  granted  as  prayed 
for  by  said  Judge  in  vacation,  restraining 
said  Patrick  Henretta  from  knowingly 
permitting  intoxicating  liquors  to  be  sold 
and  vended  contrary  to  law  In  the  follow- 
ing-named bouse,  to  wit,  a  certain  house 
known  as  the  **  Henretta  Hotel, "  fronting 
on  the  south  side  of  Tenth  Htreet,  between 
Thompson  avenue  and  the  Ohio  River 
Railroad  track,  in  the  SMond  ward  In  the 
city  of  Monndsvllle,  W.  Ya.,  being  the 
same  property  conveyed  to  said  Patrick 
Henretta  by  Charles  Thompson  by  deed 
bearing  date  March  18, 1882,  and  enjoining 
and  restraining  John  Henretta  from  sell- 
ing and  vending  intoxicating  liquors  in 
said  house  contrary  to  law.  On  the  26th 
day  of  December.  1890,  the  defendants  ap- 
peared l>efore  said  judge  in  vacation,  and 
moved  to  dissolve  said  injunction;  which 
motion  was  overruled,  and  from  this  rul- 
ing said  John  Henretta  applied  for  and 
obtained  this  appeal. 

The  first  error  assigned  by  the  appel- 
lant is  that  the  judge  bad  no  jnristllction 
to  award  the  injunction  In  vacation,  be- 
cause, under  section  18  of  chapter  32  of  the 
Code,  an  injunction  must  be  awarded  by 
a  court,  and  not  by  a  judge  in  vacation. 
Said  section  18  reads  as  follows:  "AU 
houses,  buildings,  and  places  of  every  de- 
scription where  intoxicating  liquors  are 
sold  or  vended  contrary  to  law  shall  be 
held,  taken,  and  deemed  to  be  common 
and  public  nuisances,  and  may  be  abated 
as  such  apon  the  conviction  of  the  owner 
or  keeper  thereof,  as  hereinafter  provided ; 
and  courts  of  eqnity  shall  have  Jurisdic- 
tion by  injunction  to  restrain  and  abate 
any  such  nuisance  upon  bill  filed  by  uny 
citisen. "  Now,  while  it  Is  true  that  cir- 
cuit courts  in  term-time  exercise  the  pow- 
er of  awarding  injunctions,  yet  the  power 
of  awardins  injunctions  is  also  conferred 
upon  Judges  in  vacation,  and  tbey  are  per- 
haps more  frequently  granted  In  vacation 
than  by  the  court  in  term-time,  and, 
when  granted  in  vacation,  process  is 
awarded,  and  the  case  is  regularly  ma- 
tured for  a  bearing,  like  any  other  chan- 
cery suit.  It  is  true,  a  motion  to  dissolve 
may  be  made  In  vacation  before  the  case 
reaches  the  court  docket;  but  this  result 
Is  caused  by  the  defendant  giving  notice, 
and  moving  to  dissolve,  iMfore  tbe  ease 
is  matured.  After  an  injunction  has  been 
awarded  and  process  has  issued,  we  must 
consider  that  a  suit  has  been  instituted 
in  a  conrt  of  eqnity,  and  tbat  a  court  of 
eqnity  baa  taken  Jurisdiction  of  tbe  mat- 
ters alleged  in  the  bill,  notwltbatunding 
tbe  order  of  injunotion  may  have  been 
awarded  by  tbe  Judge  in  vacation,  which 
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action  of  the  JodgemuBtbe  regarded  as  an 
Initiatory  proceeding  incident  to  the  Bait. 
Tlie  langaageot  ttie  statute  iB:  "CourtBof 
equity  shall  have  Jurisdictioo  by  injanc- 
lion  to  restrain  and  abate  any  such  nui- 
sance upon  bill  Bled  by  any  citizen;"  and 
while  we  readily  concdede  that  a  judge  in 
vacation  is  not  a  court  of  equity,  yet 
when  he  has,  upon  a  bill  presented  to  him 
in  vacation,  awarded  an  injunction,  the 
injunction  bond  baa  been  executed,  and 
process  awarded,  the  suit  must  beconsid> 
ered  as  pending  in  a  court  of  equity.  Sec- 
tion 6  of  chapter  133  of  the  Code  provides 
that  "every  Judge  of  a  circuit  court  shall 
have  seneral  jurisdiction  in  awarding  in- 
junctions:" and  section  4  of  the  same 
chapter  provides  that  "jurisdiction  of  a 
bill  for  an  injunction  to  any  judgment, 
act,  or  proceeding  shall  be  in  the  circuit 
court  of  the  county  In  which  the  judg- 
ment is  rendered,  or  the  act  or  proceeding 
Ib  to  be  done  or  is  doing,  or  is  apprehend- 
ed," etc.;  showing, as  I  construe  the  stat- 
ntes.  that  whether  the  injunction  is 
awarded  in  court  or  in  vacation,  it  is  con- 
sidered, when  awarded,  as  falling  within 
the  jurisdiction  of  a  court  of  equity,  and 
the  subsequent  procedure  is  controlled  by 
the  practice  and  rules  prevailing  in  a  court 
of  equity.  I  therefore  conclude  that  the 
judge  had  jurisdiction  to  award  the  in- 
junction in  vacation,  if  the  bill  filed  pre- 
sented such  a  case  as  entitled  the  plain- 
tiffs to  the  injunction  prayed  for.  We  un- 
derstand the  expression  used  in  section  18 
of  chapter  32,  "courts  of  equity  shall  have 
jurisdiction  by  injunction,"  etc.,  as  merely 
conferring  equity  jurisdiction  in  restrain- 
ing or  abating  the  nuisance  complained  of. 
The  next  assignment  of  error  relie<l 
upon  is  that"  an  Injunction  under  said  sec- 
tion 18  cannot  be  awarded  until  after  the 
conviction  of  the  party  or  parties  creating 
the  nuisance."  This  section  authorizes 
any  citizen  to  file  a  bill  to  abate  what  Is 
deciured  by  the  section  to  be  a  common  or 
public  nuisance;  and  it  is  contended  by 
connsel  for  the  appellant  that  conviction 
of  the  offense,  to-wit,  selling  intoxicating 
llquorB  contrary  to  law  at  the  house  or 
place  alleged  ordesignated  in  the  bill,  must 
precede  the  abatement  of  t<uch  bouse  as  a 
nuisance.  It  would  hardly  be  seriously 
contended  that  a  court  of  equity  could 
malve  up  an  issue  and  try  tne  question  as 
to  the  guilt  ur  Innocence  of  the  defendant 
or  defendants  upon  the  charge  of  selling 
Intoxicating  liquors  at  any  designated 
place.  Upon  a  trial  of  that  kind  the  ac- 
cused would  be  entitled  to  all  the  pre- 
sumptions prevailing  In  criminal  cases,  or 
where  parties  are  charged  with  the  viola- 
tion of  a  penal  statute.  If  the  party 
charged  is  found  guilty,  section  19  pro- 
yldes  that  be  shall  be  fined  not  less  than 
f  20  nor  more  than  f  100,  and,  at  the  dis- 
cretion of  the  court,  imprisoned  in  the 
county  jail  not  less  than  10  uor  more  than 
80  days.  This  clearly  defines  and  charac- 
terizes the  offense,  and  we  at  once  conclude 
that  such  an  Issue  cannot  be  determined 
In  a  court  of  equity.  It  is,  however,  con- 
tended that  any  citizen  may  proceed  at 
once,  in  the  first  instance,  in  a  court  of 
equity,  to  restrain  and  abate  such  nui- 
aance.    Tbla  statute  1b  exceedingly  broad 


in  its  terms,  and  in  its  absence  it  is  clear 
that  no  citizen  could  maintain  a  bill  to 
abate  such  a  nuisance,  in  the  absence  of 
some  peculiar  or  special  Injury  to  them- 
selves. High,  Inj.  §  762,  reads  as  follows: 
"No  principle  of  the  law  of  injunctions  is 
more  clearly  established  than  that  private 
persons  seeking  the  aid  of  equity  to  re- 
strain a  public  nuisance  must  show 
some  special  injury  peculiar  to  themselves, 
aside  from  and  independent  of  the  grnerol 
injury  to  the  public, "etc.  Jurisdiction, 
however,  by  this  statute,  isconferred  upon 
a  court  of  equity  to  award  an  injunction 
at  the  relation  of  any  citizen.  The  right 
to  go  into  a  court  of  equity,  then,  to 
abate  such  a  nuisance  is  conferred  upon 
any  citizen  by  this  section  of  the  statute, 
and  we  mustlooktothesamestatute  to  as- 
certain what  is  necessary  to  authorize  any 
citizen  to  abate  such  nuisance;  and  we 
find  the  statute  says  that  "all  bouses, 
buildings,  and  places  of  every  description 
where  intoxicating  liquors  are  sold  or 
vended  contrary  to  law  shall  be  held, 
taken,  and  deemed  to  be  common  and  pnb- 
lie  nuisances,  and  may  be  abated,  as  such, 
upon  the  conviction  of  the  owner  or 
keeper  thereof  as  hereinafter  provided." 
Under  thin  section,  most  assuredly  no  such 
house  or  place  could  be  abated  without  a 
conviction  of  the  owner  or  keeper  thereof, 
as  thereinafter  provided,  whether  tbesame 
was  abated  by.a  decree  in  equity  or  by  a 
judgment  at  law,  under  the  nineteenth 
section.  Webster  defines  "conviction"  to 
be  "the  act  of  proving,  finding,  or  deter- 
mining  to  be  guilty  of  an  offense  charged 
against  a  pei-son  before  a  legal  tribunal, 
as  by  confession,  by  the  verdict  of  u  jury, 
or  by  the  sentence  of  other  tribunal,  "etc. ; 
and  the  definition  found  in  Bouvier's  Law 
Dictionary  Is  as  follows:  "In  practice, 
that  legal  procei^dlng  of  record  which  as- 
certains the  guilt  of  the  party,  and  upon 
which  the  sentence  or  judgment  is  found- 
ed, finding  a  person  guilty  by  verdict  of 
a  Jury,  "etc.  In  order  that  the  house  men- 
tioned iu  the  plaintiff's  bill  may  be  de- 
clared a  nuisance,  the  owner  or  keeper 
thereof  must  be  convicted  of  sell'ng  intox- 
icating liquors  at  that  particular  house. 
Until  that  conviction  tak?B  place  it  re- 
mains undetermined  whether  a  nuisance 
exists  or  not;  and  a  court  of  equity  will 
never  undertake  to  determine  the  guilt  or 
innocence  of  a  party  chareed  witii  selling 
Intoxicating  liquors  contrary  to  law. 
Such  a  trial  would  be  at  war  with  every 
rule  of  practice  upon  the  subject  in  tbia 
country  and  in  England.  Wood  on  the- 
Law  of  Nuisance  (page  928,  §  807)  says: 
"In  this  country  as  well  as  in  England, 
unless  the  party  has  done  something  to- 
deprive  himself  of  an  equitable  remedy  to- 
restrain  a  continuous  nuisance  after  the 
question  of  nuisance  has  been  determined 
in  a  court  of  law,  an  injunction  will  be 
granted,  even  though  no  actual  damage 
results  therefrom."  Under  the  section  of 
our  statute  which  we  are  considering,  the 
question  of  nuisance  must  be  determined 
by  ascertaining  the  guilt  or  innocence  of 
the  party  accused  of  selling  intoxicating 
liquors  at  the  place  named  in  the  bill  con- 
trary to  law;  and  the  section  just  quoted 
from  Wood  on  Nuisance  shows  that  th& 
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practice  Is  to  determine  sncb  questions 
in  a  court  of  law,  before  u  court  or  equity 
will  interfere  by  injunction.  The  bill  filed 
In  tbis  case  merely  alleges  that  intoxicat- 
ing liquors  —  whislty,  wine,  porter,  ale, 
beer,  and  drinks  of  like  nature — for  a  long 
time  bave  been,  and  are  now,  being  sold 
and  vended  by  John  Henretta  contrary 
to  law,  and  without  a  state  license  there- 
for, to  the  great  and  irreparable  injury  of 
plaintiffs  and  all  other  citizens  of  the  state, 
and' that  Patrick  Henretta,  the  owner  of 
the  house,  is  knowingly  permitting  said 
John  Henretta  to  make  such  unlawful 
sales  in  said  house.  To  these  charges  the 
defendants  areen  titled  to  plead  not  guilty, 
and  a  trial  of  the  issue  thus  made  before 
a  jury,  since  a  conviction  renults,  under 
the  nineteenth  section  of  said  statute,  in 
a  fine  of  not  less  than  f20  nor  more  than 
9100,  and  imorisonment  may  be  added  for 
not  less  than  10  nor  more  than  30  days, 
and  the  building  or  other  place  shall  be 
abated  or  closed  up  as  a  place  of  sale,  etc. 
We  cannot  construe  the  sections  of  our 
Htatate  under  consideration  so  as  to  de- 
termine that  a  court  of  equity  would  be 
thereby  clothed  with  power  to  abate  the 
defendant's  place  of  business  without  first 
being  satisfied  of  his  guilt  by  proper  legal 
investigation,  or  that  it  was  the  intention 
of  the  legislature  to  take  from  the  de- 
fendant his  liberty  or  his  property  with- 
out a  trial  by  jury.  In  the  case  of  Slack  v. 
Jacob,  8  W.  Va.  612,  this  court  held :  "  (1 ) 
It  is  the  duty  of  the  court  to  uphold  a 
statute  when  the  conflict  between  it  and 
the  constitution  is  not  clear;  and  the  im- 
plication which  must  always  exist,  that 
no  violation  has  been  Intended  by  the  leg- 
islature, may  require  in  some  cases,  where 
the  meaning  of  the  constitution  is  in 
doubt,  to  lean  in  favor  of  such  a  construc- 
tion of  the  statute  as  might  at  first  view 
seem  most  obviiHis  and  natural.  Where 
the  meaning  of  the  constitution  is  clear, 
the  court,  if  possible,  must  give  the  stat- 
ute sncb  a  construction  as  will  enable  it 
to  have  effect.  (2)  It  is  always  to  be  pre- 
sumed that  the  legislature  designed  the 
statute  to  take  effect,  and  not  to  be  a  nul- 
lity. (3)  Wherever  an  act  of  the  legisla- 
ture can  be  so  construed  and  a])plied  as 
to  avoid  a  conflict  with  the  constitution, 
and  give  it  the  force  of  law,  such  construc- 
tion will  be  adopted  by  the  courts. "  The 
case  of  Mugler  v.  Kansas,  8  Sup.  Ct.  Rep. 
276,  (decided  by  the  supreme  court  of  the 
United  States  on  December  5,  1887,)  in 
which  the  opinion  was  prepared  by  Jus- 
tice Harlan,  is  relied  upon  to  show  that 
no  conviction  la  necessary  before  any  citi- 
zen may  proceed  in  equity,  and  not  only 
restrain  the  sale  of  intoxicating  liquors, 
which  the  plaintlH  alleges  are  being  sold 
in  violation  of  law,  but  abate  the  bouse 
at  which  such  sales  are  being  made  as  a 
nuisance;  but  it  will  be  found  upon  exam- 
ination that  the  Kansas  statute  is  very 
different  from  our  own.  The  thirteenth 
section  of  the  Kansas  statute  declares, 
among  other  things,  all  places  where  in- 
toxicating liquors  are  manufactured,  sold, 
bartered,  or  given  away,  or  are  kept  for 
sale,  barter,  or  use,  in  violation  of  the 
act,  to  be  common  nuisances;  and  pro- 
vides that,  upon    the  judgment  of  any 


court  having  jurisdiction  finding  such 
place  to  be  a  nuisance,  the  proper  officer 
shall  be  directed  to  shut  up  and  abate  the 
same.  Our  statute,  however,  provides 
that  "all  houses,  buildings,  and  places  of 
every  description  where  intoxicating 
liquors  are  sold  or  vended  contrary  to 
law  •  •  »  may  be  abated  assuch  upon 
the  conviction  of  the  owner  or  keeper 
thereof,"  as  thereinafter  provided,  and 
not,  as  under  the  Kansas  statute,  upon 
the  judgment  of  any  court  having  juris- 
diction. As  I  understand  our  statute,  a 
conviction  must  precede  an  abatement, 
whether  such  abatement  Is  directed  by  a 
decree  in  equity  or  a  common-law  order; 
while  in  Kansas  tfaeabatemeutis  preceded 
by  the  judgment  of  a  court  of  competent 
Jurisdiction.  Justice  Harlan,  In  the 
course  of  his  opinion,  says:  "As  to  the 
objection  that  the  statute  makes  no  pro- 
vision for  a  jury  trial  in  cases  like  this  one, 
it  is  suflficient  to  sa^  that  such  a  mode  of 
trial  is  not  required  iu  suits  in  equity, 
brought  to  abate  a  public  nuisance;"  and 
it  is  for  that  very  reason  that  our  stat- 
ute, not  intending  to  deprive  the  accused 
of  a  trial  by  Jury,  provides  that  the  nui- 
sance may  be  abated  upon  the  conviction 
of  the  owner  or  keeper.  Proceeding,  Judge 
Harlan  says:  "The  statutory  direction 
that  an  Injunction  issue  at  the  commence- 
ment of  the  action  is  not  to  be  construed 
as  dispensing  with  such  preliminary  proof 
as  is  necessary  to  authorize  an  injunction 
pending  the  suit.  The  court  is  not  to  is- 
sue an  injunction  simply  because  one  is 
asked,  or  because  the  charge  is  made  that 
a  common  unisance  Is  uiaintalned  In  vio- 
lation of  law.  The  statute  leaves  the 
court  at  liberty  to  give  effect  to  the  prin- 
ciple that  an  injunction  will  not  be 
granted  to  restrain  a  nuisance  except 
upon  clear  and  satisfactory  evidence  that 
one  exists. "  This  is  true,  because  the  stat- 
ute provides  that  the  judgment  of  a  court 
of  competent  jurisdiction  must  find  the 
place  to  be  a  nuisance  before  it  can  be 
abated.  In  that  state  tbey  have  a  Code 
practice,  while  here  tbe  distinctions  be- 
tween courts  of  law  and  courts  of  equity 
are  maintained,  and  their  separate  pow- 
ers and  jurisdictiou  are  well  defined ;  and 
we  do  not  understand  that  a  conviction 
of  an  offense  of  this  character  can  be  ob- 
tained In  a  court  of  equity.  After  a  con- 
viction in  acourt  of  law,  however,  a  court 
of  equity  might  better  providefor  restrain- 
ing a  repetition  of  the  offense  and  an 
abatement  of  the  nuisance,  although  it  is 
clear  that  under  our  statute  it  may  be 
done  by  either.  The  cases  of  Littleton  v. 
Fritz,  65  Iowa,  488.  22  N.  W.  Rep.  641.  and 
Applegate  v.  Wlnehrenner,  66  Iowa,  67, 
Zi  N.  W.  Rep.  267.  are  also  relied  upon 
by  counsel  for  the  appellees.  It  will  be 
found  by  reference  to  the  statutes  of 
Iowa,  however,  that  the  sale  of  intoxicat- 
ing liquors  is  prohibited  except  for  me- 
chanical, medicinal,  culinary,  and  sacra- 
mental purposes,  and  that  parties  who  are 
licensed  to  retail  liquors  for  those  pur- 
poses are  required  to  obtain  a  license  there- 
for, and  to  keep  an  accurate  account  of 
all  liquors  purchased,  the  names  of  the 
persons  from  whom  purchased,  and  the 
amount,  also  an  accurate  account  of  the 
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sales,  and  to  whom  sold,  which  accoaota 
shall  be  open  to  the  inspection  of  thepros- 
ecatlns  attorney,  the  grand  Jury,  and  the 
Jadge;  and  a  person  selling  liquors  other- 
wise Is  regarded  asgnilty  of  a  naisance; 
and,  nndersaid  statutes,  proof  of  the  man- 
atacture,  sale,  or  keeping  with  Intent  to 
sell  Intoxicating  liquors  in  violation  of  the 
provisions  of  said  act  is  deemed  sufficient 
presamptlve  evidence  of  tlie  offense,  and, 
opon  affidavit  made  by  three  residents 
of  the  county,  the  uoisanre  may  be 
abated  by  order  of  a  Justice  of  the  peace. 
In  that  state  they  have  a  Code  practice 
which  is  very  different  from  ours,  so  that 
their  rulings  in  regard  to  jurisdiction  and 
practice  should  have  little  or  no  influence 
in  detennining  a  question  of  practice  or 
jurisdiction  in  this  state. 

High  on  Injunctions,  (section  762,)  as 
before  stated,  asserts  the  doctrine  as  fol- 
lows: "  No  principle  of  the  law  of  injunc- 
tions is  more  clea riy  eetabltshed  than  that 
private  persons  seeking  the  aid  of  equity 
to  restrain  a  public  nuisance  must  show 
some  special  injury  peculiar  to  themselves, 
and  Independent  of  the  general  Injury  to 
the  public,  and  In  the  absence  of  such  spe- 
cial and  peculiar  injury  sustained  by  a 
private  cltisen  he  will  be  denied  an  Injunc- 
tion, leaving  the  public  injury  to  be  re- 
dressed upon  information  or  other  suita- 
ble proceedings  by  the  attorney  general  In 
behalf  of  the  public ;~  and  there  can  be  no 
doubt  that  this  is  the  general  rule.  The 
same  author.  In  section  20,  says:  "The 
Bubject-matler  of  the  jurisdiction  of  equity 
being  the  protection  of  private  property 
and  of  civil  rights,  courts  of  equity  will 
not  Interfere  for  the  punishment  or  pre- 
vention of  merely  criminal  or  immoral 
acts,  unconnected  with  violations  of  pri- 
vate rights.  Equity  has  no  jurisdiction 
to  restrain  the  commission  of  crimes,  or 
to  enforce  moral  obligations  and  the  per- 
formance of  moral  duties;  nor  will  it  in- 
terfere for'the  prevention  of  an  illegal  act 
merely  because  it  Is  illegal."  But  when 
these  general  rules  are  altered  by  statute  we 
must  look  to  the  statute,  and  construe  it, 
in  order  to  determine  when  equity  may  be 
resorted  to  to  restrain  or  abate  a  nuisance. 
And,  returning  again  to  said  section  18,  the 
question  presents  itself,  when  shall  houses, 
buildings,  nnd  places  of  every  description 
where  intoxicating  liquors  are  sold  or 
vended  contrary  to  law  be  abated  as  nui- 
sances? and  theanswerlsapparent  in  said 
section,  to-wit,  upon  the  conviction  of  the 
owner  or  keeper  thereof,  as  is  thereinafter 
provided.  Cojirts  of  equity,  as  we  have 
seen,  had  general  jurisdiction  to  abate 
nuisances  without  the  aid  of  that  statute, 
when  a  proper  case  was  presented:  but 
until  this  statute  was  enacted  it  was  not 
any  and  every  citizen  that  could  maintain 
a  bill  for  the  purpose,  but  in  order  to  do 
so  they  must  show  some  peculiar  dam- 
age or  special  injury:  so  that  the  whole 
statute  must  be  taken  together  to  ascer- 
tain when  any  citizen  may  file  such  bill; 
and  again  we  find  the  statute  answers, 
upon  conviction.  And  here  it  is  pertinent 
to  inquire  how  such  conviction  is  to  be 
obtained.  Section  14  of  our  bill  of  rights 
reads  as  follows:  •'Trials  of  crimes  and  of 
misdemeanors,   unless    herein    otherwise 


provided,  shall  be  by  a  Jury  of  twelve  men, 
public,  without  unreasonable  delay,  and 
in  the  county  where  the  alleged  offense 
was  committed,  unless  upon  petition  of 
the  accused,  and  for  good  cause  shown,  it 
Is  removed  to  some  other  county, "  etc, ; 
and  section  I  of  chapter  158  of  the  Code 
provides  that  "prosecutions  for  offenses 
against  the  state,  unless  otherwise  provid- 
ed, shall  be  by  presentment  or  indict- 
ment." We  deem  it  unnecessary  to  quote 
our  statute  to  show  that  the  sale  of  in- 
toxicating liquors  contrary  to  law  is  a 
misdemeanor,  and  we  have  seen  how  con- 
victions for  misdemeanors  must  be  ob- 
tained under  the  constitution  and  statute, 
and  we  therefore  conduce  that  such  con- 
viction cannot  be  obtained  in  a  court  of 
equity;  and  surely  no  coart  would  either 
fine  or  imprison  a  defendant  or  abate  bis 
property  as  a  nuisance  until  he  was  prop- 
erly ascertained  to  be  guilty  of  the  charge 
which  would  render  his  place  of  business 
a  nuisance.  Again,  we  find  in  High  on  In- 
junctions (section  744)  the  author  saya: 
"In  cases  of  conflicting  evidence  as  to  th» 
fact  of  a  nuisance,  it  la  proper  to  refuse  an 
injunction  /n  limine  until  the  question  of 
nuisance  can  be  Anally  determined  by  a 
verdict."  Now,  the  property  thatls  sought 
to  beabated  in  this  suit  is  described  in  the 
bill  as  a  certain  lot  or  parcel  of  ground  on 
which  stands  a  certain  house  known  as 
the  "Henretta  Hotel,"  fronting  on  the 
south  side  of  Tenth  street,  between 
Thompson  avenue  and  the  Ohio  River 
fiaiiroad  track,  in  the  Second  ward  of  the 
city  of  Moundsville,  Marshall  county,  W. 
Va.,  and  a  copy  of  the  deed  of  Patrick 
Henretta  is  exhibited  with  said  bill,  and 
prayed  to  be  considered  as  part  thereof, 
and  in  said  exhibit  the  property  is  de- 
scribed as  a  certain  lot  of  ground  situated 
in  Moundsville,  Marshall  county,  W.Va. 
Said  lot  fronts  60  feet  on  Mound  street,  and 
runs  back  south  with  Mechanics  street  120 
feet,  and  being  on  thecomer  of  said  streets ; 
and  in  proceeding  to  abate  property  as  a 
nuisance  it  must  be  conceded  that  the 
property  roust  be  described  with  conven- 
ient certainty,  as  the  defendant  may  own 
several  lots  in  the  same  town,  and  great 
damage  and  injustice  may  be  done  in  an  ex- 
traordinary proceeding  of  this  character; 
and  it  occurs  to  me  it  would  be  extremely 
difficult  to  find  any  similarity  in  the  de- 
scription of  the  lot  described  in  the  bill 
and  the  one  described  in  the  exhibit 
which  is  alleged  to  evidence  the  title  of  the 
defendant.  To  say  the  least  of  it,  the  de- 
scription Is  too  uncertain  to  enable  a 
court  to  abate  the  alleged  nuisance,  even 
if  the  defendant  had  been  convicted.  For 
these  reasons  the  decree  complained  of 
must  be  reversed,  with  costs;  and,  this 
court  proceeding  to  render  snch  decree  as 
should  have  been  rendered,  it  Is  ordered 
that  the  plaintiff's  bill  be  dismissed. 

LvoAB,  P.,  concurs. 

Holt,  J.  I  concur  In  the  decree,  hut  not 
In  the  syllabus.  The  bill  must  allege  con- 
viction of  unlawful  selling  by  defemlant 
at  the  place,  and  continnance  of  unlawful 
selling  thereafter  at  the  place,  to  the  an- 
noyance of  the  plaintiffs  nnd  the  public; 
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bat  it  IB  not  neceBsary  to  allege  or  prove 
that  tbe  hoaae  haR  been  adjudged  a  nui- 
sance. Or  it  moHt  allege  tbe.nniBance  by 
reason  of  nnlawiul  selling  at  tbe  place, 
and  give  some  good  reason  for  nrgency  of 
the  need  for  preliniinary  restraint  nntll 
the  qnestlon  of  nuisance  can  be  determined 
by  some  proper  a,nd  legal  method,  or  some 
other  good  reason  why  tbe  proeedore  at 
law  under  tbe  statute  is  not  adequate.  It 
WAS  not  tbe  intention  of  tbe  law-nialier, 
by  adding  this  short  and  very  general  sup- 
plementary clause,  to  take  this  whole  sub- 
Jectont  of  the  bands  of  the  proper  officers, 
whose  special  duty  it  is  to  look  alter  this 
matter,  and  to  put  it  in  the  power  of  any 
citisenof  the  state, no  matter  wherellvlng, 
or  how  extreme  hin  views  on  the  subject, 
to  conduct  it  to  suit  himself  for  the  pub- 
lic Interests  according  to  his  peculiar  no- 
tions, with  the  real  purpose,  perhaps,  of  let- 
ting the  business  go  on;  for  it  must  be 
remembered  that  it  might  be  very  embar- 
rassing to  have  a  house  pronounced  not 
a  nuisance,  by  the  connivance  of  the  plain- 
tiff, when  it  was  flagrantly  so  in  fact. 
Surely  It  was  not  tbe  intention  of  the  legis- 
lature, when  providing  this  very  efficient 
remedy,  to  put  the  whole  matter  in  tbe 
faandsot  any  privatecitisen,  whetberfriend 
In  fact  or  enemy  in  disguise,  and  to  thus 
embarrass  the  state, counties,  and  munici- 
pal corporations.  We  have  not  as  yet,  to 
any  great  extent,  a  state  policy  on  the  sub- 
ject, but  leave  It  by  way  of  local  self-gov- 
ernment to  counties  and  towns. 

Brannon,  J.,  {dlBaentlog.)  I  regret  to 
differ  in  opinion  wltb three  brotberjudges, 
but  my  opinion  is  so  decided  that  I  am 
compelled  to  do  ao.  Tbe  majority  hold 
that  equity  has  no  Jurisdiction  under  the 
statute  involved  in  tbe  case  until  after 
conviction  upon  indictment,— a  position 
In  which  I  cannot  unite.  I  bold  that  the 
words  "upon  conviction"  apply  only  as 
a  precedent  condition  to  abatement  upon 
Indictment.  In  1877  the  legislatnreamend- 
ed  and  re-enacted  chapter  82  of  the  Code, 
regulating  ilceases,  making  sections  14 
and  16  read  as  follows:  "(14)  All  houses, 
buildings,  and  places  of  every  descrip- 
tion where  Intoxicating  liquors  are  sold 
or  vended  contrary  to  law  shall  be  held, 
taken,  and  deemed  to  be  common  and  pub- 
lic nnisauces,  and  may  be  abated  as  such 
upon  conviction  of  tbe  owner  or  keeper 
thereof,  as  hereinafter  provided.  (16)  The 
'owner  of  any  bouse,  building,  or  other 
place  mentioned  in  the  next  preceding  sec- 
tion, who  sells  or  knowingly  permits  in- 
toxicating liquor  to  be  sold  or  vended 
therein  contrary  to  law,  and  every  person 
engaged  in  any  such  unlawful  sale  in  any 
such  house,  building,  or  place,  may  be  in- 
dicted fur  keeping  and  maintaining  a  com- 
mon and  public  nuisance,  and  upon  con- 
viction thereof  be  shall  be  fined  not  less 
than  twenty  nor  more  than  one  hundred 
dollars,  and,  at  the  discretion  of  the 
court,  imprisoned  in  the  county  jail  not  less 
than  ten  nor  more  than  thirty  days;  and 

{udgment  shall  be  given  that  snch  house, 
mlldlng,  or  other  place  be  abated  or 
closed  up  as  a  place  for  the  sale  of  such 
Uquora  contrary  to  law.  as  tbt  court  may 
determine."    Here  buildings  where  intox- 


icating liquors  are  sold  contrary  to  law 
are  stamped  as  nuisances,  and  persons 
carrying  on  such  nuisances  are  subjected 
to  the  personal  pnnishment  of  fine  and  ira- 
priaonment,  and  remedy  against  such  nui- 
sance is  made  in  a  twofold  character  of 
personal  punishment  and  abatement  of  the 
nuisance  upon  the  conviction  of  tbe  party, 
bat  both  upon  an  indictment  only,  and 
no  other  remedy  Is  prescribed.  In  1887, 
however,  section  14  was  amended  by  add- 
ing at  its  close  the  words,  "and  courts  of 
equity  shall  have  jurisdiction  lur  injunc- 
tion to  restrain  and  abate  any  such  nui- 
sance upon  bill  filed  by  any  citizen."  By 
this  amendment  equity  is  called  into  serv- 
ice as  a  remedy  against  tbe  evil  declared 
by  tbe  statute.  How  does  it  come  into 
this  service  at  the  bidding  of  tbe  legisla- 
ture? Does  it  come  as  a  separate,  inde- 
pendent, vigorous  remedy,  exercising  the 
full  powers  it  bad  always  exercised  when 
dealing  with  public  nulsanceri,  or  only  as 
an  ancillary  or  aaxiliary  remedy,  power- 
less until  conviction  upon  an  Indictment? 
Tbe  authorities  which  I  shall  cite  will 
show  that  it  comes  in  the  former  garb. 
Let  me  ask,  why  did  the  legislature  call 
into  requisition  this  additional  remedy? 
Because  after  10  years'  e&perience  It  had 
found  tbe  remedy  by  the  tedious  process 
of  indictment,  trial,  aad  verdict  of  guilty, 
to  be  found  by  12  men,  inefficient  and  slow. 
Why  call  in  this  additional  remedy  if  it 
was  to  t)e  only  ancillary  to  the  law  juris- 
diction? The  statute  as  It  was  before 
amendment  gave  the  law  court  ample 
power  to  abate  the  nuisance  after  convic- 
tion. It  needed  no  aid  from  an  injunction 
after  conviction.  The  law  jurisdiction 
could  only  abate  after  conviction  ;  but 
equity  is  by  the  statute  given  poww  to 
"restrain  and  abate," — to  abate  when  tbe 
fact  of  the  existence  of  the  nuisanceshould 
be  finally  fixed  according  t«)  equity  prac- 
tice, and  In  the  mean  time,  pending  the  in* 
vestlgatinn,  to  restrain  it.  This  fact— 
that  it  need  not  await  the  final  decision, 
but  could  act  in  restraint  at  once — Is  tbe 
reason  the  legislature  had  recourse  to  it. 
and  a  reason  why  we  should  not  give  It 
this  secondary  import.  And  we  are  to 
give  to  equity  this  subordinate  role  under 
a  statute  made  to  protect  the  public  reve- 
nue, and  the  well-being  of  society,  and 
those  who  do  pay  license  taxes  tor  the 
privilege  granted  them,  when  that  very 
statute  declares  that  the  provisions  re- 
ferred to  "  shall  In  all  cases  be  construed 
as  remedial,  and  not  penal;"  that  Is,  not 
rigidly,  to  tbe  protection  of  the  evil  de- 
signed to  be  remedied,  but  liberally,  so  as 
to  suppress  the  evil,  and  advance  tbe  rem- 
edies which  thelegislaturedlrected  against 
it.  The  decision  in  this  case  emasculates 
the  statute  of  Its  strength,  and  defeats  the 
legislative  design;  and  nut  only  that,  but 
it  denies  to  equity  the  force  it  has  always 
had  under  the  general  principles  of  equi- 
ty jurisprudence  when  dealing  with  public 
nuisances.  If  it  is  true  that  equity,  for 
centuries,  has  wielded  an  original  inde- 
pendent jurlscllctlon  astopnbllcnulsances. 
may  I  not  ask, can  it  possibly  beconeelved 
that  the  leglslnture  Intended  to  leflsen  its 
efficacy?  Rather  did  it  noc  intend,  by  ex- 
prcHS  provision,  to   declare    the  acts  d» 
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nounced  nuisances,  and  to  expressly  apply 
the  remedy  by  injunction  so  as  to  leave  no 
question  as  to  Jurisdiction,  and  to  widen 
its  scope  by  putting  that  remedy  in  the 
hands  of  any  citizen  ?  Such  are  both  the 
letter  and  spirit  o(  the  statute.  It  is  said 
that  such  a  construction  ot  the  act,  giving 
equity  Jurisdiction  before  conviction  at 
law,  deprives  a  party  of  a  Jury  trial,  and 
is  not  due  process  of  law.  There  are  two 
answers  to  this :  (1)  An  injunction  is  not 
a  criminal  prosecution.  In  the  language 
of  the  opinion  in  Oarleton  r.  Bugg,  149 
Mass.  550,  22  N.  E.  Bep.  56,  the  fallacy  of 
the  argument  lies  in  disregarding  the 
distinction  between  a  proceeding  to  abate 
a  nuisance,  which  loolcs  only  to  the  prop- 
erty that  in  the  use  made  of  it  constitutes 
the  nuisance,  and  a  proceeding  to  punish 
the  offender  for  the  crime  of  maintaining 
a  nuisance.  These  two  pruceedings  are 
entirely  unlike.  The  latter  is  conducted 
under  the  provision  of  the  criminal  law, 
and  deals  only  with  the  person  who  has 
violated  the  law ;  the  former  is  governed 
only  by  the  rules  which  relate  to  proper- 
ty, and  its  only  connection  with  persons 
is  through  property  in  which  they  may  be 
interested.  That  which  is  declared  by  a 
valid  statute  to-be  a  nuisance  is  deemed  in 
law  to  be  a  nuisance  in  fact,  and  should 
be  dealt  with  as  such.  The  people,  speal;- 
Ing  through  their  representativep,  have 
proclaimed  it  to  be  offensive  and  injurious 
to  the  public,  and  the  law  will  not  toler- 
ate It.  The  fact  that  keeping  a  nuisance  is 
a  crime  does  not  deprive  a  court  of  equity 
of  the  power  to  abate  a  nuisance.  Attor- 
ney General  v.  Hunter,  1  Dev.  Eq.12;  Peo- 
ple v  City  of  St.  Louis,  5  Gihnan,  351; 
Ewell  V.Greenwood, 26lowa. 377;  Miniiev. 
Hopeman,87  111.450."  See  Cherry  v.  Com., 
7S  Va.  375.  In  Minke  v.  Uopeman,  supra, 
it  was  held  that  they  are  so  far  distinct 
that  an  acquittal  on  an  indictment  for 
maintaining  a  nuisance  will  not  bar  equi- 
table relief,  and  that  equity  need  not  wait 
until  the  fact  of  the  nuisance  be  settled  at 
law.  (2)  No  Jury  right  is  violated,  be- 
cause equity  has  long  had  Jurisdiction  in 
public  nuisance  matters,  and  had  it  before 
our  constitutions,  and  that  mode  ol  trial 
is  unknown  to  equity.  This  doctrine,  as 
well  as  other  principles  pertinent  to  this 
case,  is  well  stated  in  the  ca.sef)  of  Mugler 
V.  Kansas,  and  Kansas  v.  Ziebold,  quot- 
ed below;  also  in  Kansas  v.  Crawford,  28 
Kan.  726,  citing  many  authorities.  See, 
also,  opinion,  page  515,  in  25  W.  Va.,  In 
Barlow  v,  Daniels.  A  Kansas  statute 
provided  that  itli  places  where  intoxicat- 
ing liquors  were  sold  in  violation  uf  the 
act  should  be  deemed  nuisances:  and  up- 
on judgment  of  any  court  having  Jurisdic- 
tion, finding  such  place  to  be  a  nuisance, . 
the  sheriff  should  be  directed  to  shut  up 
and  abate  the  place  by  taking  possession, 
and  destroying  all  liquors  there  found, 
and  that  the  owner  should,  on  conviction 
be  guilty  of  maintaining  a  nuisance,  and 
punished  by  fine  and  Imprlsonmeut;  and 
the  attorney  general,  county  attorney, 
or  any  citizen  were  given  the  right  to  an 
action  to  abate  or  enjoin  the  same.  In 
the  United  States  supreme  court,  in  Kan- 
sas V.  Ziebold.  123  D.  S.  623.  8  Sup.Ct.  Rep. 
273,  Mr.  Justice  Hablan,  in  delivering  the 


opinion,  said:  " Equally  untenable  Is  the 
proposition  that  the  proceedings  In  equity 
for  the  purposes  Indicated  In  the  thirteenth 
section  of  the  statute  are  inconsistent  with 
due  process  of  law.  In  regard  to  public 
nuisances,  Mr.  Justice  Story  says:  'The 
jurisdiction  of  courts  of  equity  seems  to 
be  of  a  very  ancient  date,  and  has  been 
traced  back  distinctly  to  the  reign  of 
Queen  Elizabeth.  The  Jurisdiction  is  ap- 
plicable not  only  to  public  nuisances,  strict- 
ly ao  called,  but  also  to  purpresturesupon 
public  rights  and  property.  •  •  •  In 
case  of  public  nuisances,  properl.v  so  called, 
an  indictment  lies  to  abate  them,  and  to 
punish  the  offenders;  but  nn  information 
also  lies  in  equity  to  redress  the  grievance 
by  way  of  injunction.'  2  Story,  Eq.  Jur. 
§§  921.  922.  The  ground  of  this  Jurisdic- 
tion in  cases  of  purpresture,  as  well  as  of 
public  nuisances,  is  the  ability  of  courts  of 
equity  to  give  a  more  speedy,  effectual, 
and  permanent  remedy  than  can  be  had  at 
law.  They  cannot  only  prevent  nuisances 
that  are  threatened,  and  before  irrepara- 
ble mischief  ensues,  but  arrest  or  abate 
those  in  progress,  and  by  perpetual  injunc- 
tion protect  the  public  against  them  in 
future:  whereas  courts  of  law  can  only 
reach  existing  nuisances,  leaving  future 
acts  to  be  the  subject  of  new  prosecutions 
or  proceedings.  This  is  a  salutary  Juris- 
diction, especially  where  a  nuisanceaffecta 
the  health,  morals,  or  safety  of  the  com- 
munity. Thoughnot  frequently  exercised, 
the  power  undoubtedly  exists  incourts  of 
equity  thus  to  protect  the  public  against 
injury.  DIsti let  Attorney  v.  Railroad  Co., 
16  Gray,  245;  Attorney  General  v.  Railroad 
Co., 3  N.  J.  Eq.  139 ;  Attorney  General  v.  Ice 
Co.,  104  Mass.  244;  Scats  v.  Mobile, 5  Port. 
lAln.)  279,  294;  Hoole v.  Attorney  General, 
22  Ala.  194;  Attorney  General  v.  Hunter, 

1  Dev.  Eq.  13;  Attorney  General  v.  Forbes, 

2  Mylne  Jfc  C.123;  Attorney  General  v.  Rail- 
road Co.,  1  Drew.  &  S.  101;  Eden,  Inj.  2-59; 
Kerr,  Inj.  (2d  Ed.)  168.  As  to  the  ob- 
jection that  the  statute  makes  no  provis- 
ion for  a  Jury  trial  in  cases  like  this  one. 
It  Is  sufficient  to  say  that  such  a  mode  of 
trial  is  not  required  In  suits  in  equity  to 
be  brought  to  abate  a  public  nuisance." 
That  there  is  general  equity  Jurisdiction 
as  to  public  nuisances  has  been  recognized 
by  our  own  courts.  Beveridge  v.  Lacey.3 
Rand.  (Va.)  63;  Bridge  Co.  v.  Summers,  13 
W.  Va.  484.  That  no  Jury  right  is  invaded 
in  such  cases  has  also  been  held  in  Carleton 
V.  Bugg,  supra;  Littleton  v.  Fritz,  65 
Iowa,  488,  22  N.  W.  Rep.  611;  Kansas  v. 
Crawford,  28  Kan.  726.  In  Eilenbecker  v. 
District  Court,  134  O.  S.  31, 10  Sup.Ct. Rep. 
424,  Justice  Milleu  said,  as  to  the  point 
that  the  Iowa  act  gave  equity  Jurisdic- 
tion, and  thus  took  away  trial  by  Jury: 
"  So  far  as  at  present  ad  vised,  it  appears 
to  us  that  ail  the  powers  of  a  court, 
whether  at  common  law  or  in  chancery, 
may  be  called  into  operation  by  the  legis- 
lative body  for  the  purpose  of  suppressing 
this  objectionable  traffic,  and  we  know  of 
no  hindrance  In  the  constitution  of  the 
United  States  to  the  form  of  proceeding, 
or  to  the  court  in  which  this  remedy  can 
be  had.  Certainly,  it  seems  to  us  to  be 
quite  as  wise  to  use  the  processes  of  the 
law  and  the  powers  of  the  court  to  pre- 
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vent  tbe  evil  as  to  pnnlsb  the  offense  ae  a 
crime  after  it  has  been  committed."  That 
the  legislature,  under  its  police  power, 
may  constitutionally  declare  places  where 
intoxicating  liquors  are  sold  contrary  to 
law  to  be  nuisances  is  abundantly  settled. 
Magler  v.  Kansas,  and  Kansas  v.  Ziebold, 
123  U.  S.  628,  8  Sup.  Ct.  Rep.  273;  Fisher 
V.  McGirr,  1  Gray,  1;  State  v.  Thomas.  47 
Conn.  546;  McLauKhlln  v.  State,  45  Ind. 
338;  State  v.  Waynick,  46  Iowa,  516; 
Streetor  v.  People,  69  111.  595;  Btsb.  St. 
Crimes,  §  1068.  And  outside  tbe  statute  it 
seems  that  by  common  law  a  building 
where  sales  of  liquor  are  habitually  made 
contrary  to  law  is  a  public  nuisance. 
BIsta.  St. Crimes,  §  1068;  Howard  r.  State, 
6  Ind.  444;  Meyer  v.  State.  42  N.  J.  Law. 
145:  Meyer  v.  State,  41  N.  J.  Law,  6; 
Kansas  v.  Crawlord,  28  Kan.  726.  It  is 
true  that  though  equity  has  Jurisdiction 
against  public  nuisances,  yet,  to  enable  a 

grivate  indiyidual  to  call  it  into  exercise, 
e  must  show  that  the  nuisance  works  a 
special  and  peculiar  injury  to  him.  Ber- 
eridge  v.  Lacey,  3  Rand.  (Va.)  63;  Bridge 
Co.  V.  Summers,  13  W.  Va.  4S4;  Talbott  v. 
King,  82  W.  Va.  6,  9  S.  E.  Rep.  48.  But 
tbe  statute  changes  that  general  rule  as 
to  this  particular  class  of  cases,  as  it  de- 
clares that  any  citizen  may  obtain  an  In- 
JoDction.  The  legislature  may  authorize 
any  citizen  to  sue  to  abate  a  public  nui- 
sance. The  citizen  in  such  cape  represents 
the  public.  Littleton  v.  Fritz.  65  Iowa, 
488,  22  N.  W.  Rep.  641 ;  Carieton  v.  Rngg.  22 
N.  E.  Rep.  55;  Applegate  v.  Wlnebrenner, 
«6  Iowa,  67.  28  N.  W.  Rep.  267.  I  have  dis- 
cussed only  the  question  of  equity  Juris- 
diction. I  do  not  express  any  opinion  as 
to  what  quantity  of  selling  is  necessary, 
orwhether  the  sellingmnstbedonehabitu- 
ally,  to  make  a  place  a  nuisance. 

(»  W.  Va.  »40)  

Jamesville  Hay  Tool  Co.  et  al.  v.  Botd 
et  al. 

{Supreme  Court  of  Appeals  of  West  Virginia. 
June  18,1891.) 

Duds— AcKHomsDOMBNT  —  Kbcordiko — Clssk 
or  CocBT. 

1.  A  court  of  equity  has  Jorisdlction  to  pass 
upon  the  validity  and  regularity  of  the  record 
of  a  deed  In  the  ofBce  of  the  clerk  of  the  county 
court  in  cases  where  the  jurisdiction  of  the  court 
has  attached  upon  independent  and  equitable 
grounds. 

2.  Tbe  clerk  of  a  county  court  has  power  to 
take  the  acknowledgment  of  the  parties  signing 
a  deed,  within  Ixis'  coonty,  elsewhere  than  m  his 
OfBce. 

8.  Our  recording  statutes  are  remedial,  and 
should  be  construed  to  advance  tbe  remedy, 
rather  than  to  invalidate  a  record  upon  narrow 
and  technical  grounds. 

4.  All  the  provisions  of  tbe  Code  and  general 
acts  prescribing  the  duties  and  powers  of  the 
clerics  of  ooimty  courts  in  this  state  as  to  record- 
ing and  preservation  of  deeds  are  applicable  to 
the  clerk  of  the  county  court  of  Ohio  county. 
{Syllatms  bv  the  Court) 

Appeal  from  circuit  court,  Ohio  coun- 
ty. 

White  a  Allen  and  W.  P.  Hubbard,  for 
appellants.  A.  J.  Clarke  and  J.  J.  Jacob, 
(or  appellees. 

Lucas,  P.  The  appellants  instituted 
this  suit  for  the  purpose  of  enforcing  cer- 


tain Judgments  against  the  real  estate  of 
S.  E.  Boyd,  one  61  the  appellees.  As  inci- 
dental to  this  relief,  they  net  out  that  said 
Boyd  gave  a  deed  of  trust  upon  ail  of  her 
real  estate  to  one  J.  B.  Sommervilleas 
trustee,  dated  the  3d  day  of  December, 
1888.  An  office  copy  of  the  deed  is  tiled  as 
an  exhibit  with  the  bill,  and  the  ac- 
knowledgment and  certificate  of  registra* 
tlon  as  indorsed  upon  the  deed  are  set 
out  in  full  as  follows:  "State  of  West  Vir> 
ginia,  county  of  Ohio,  to-wlt :  I,  George 
Hook,  clerk  of  the  county  court  of  said 
county,  d(>  hereby  certify  that  S.  E. 
Boyd,  whose  name  is  signed  to  thn  writ- 
ing hereto  annexed,  bearing  date  tbe  3rd 
day  of  December,  1888,  has  this  day  ac- 
knowledg^ed  the  same  before  me  in  my 
said  county.  Given  under  my  band  this 
Srdday  of  December,  1888.  George  Hook, 
aerk."  "West  Virginia,  Ohio  county, 
ss.:  I,  George  Hook,  clerk  of  the  county 
court  of  said  county,  do  certify  that  the 
foregoing  (or  annexed)  writing,  bearing 
date  tbe  8rd  day  of  December,  1888,  with 
the  certificate  of  acknowledgment  there- 
to annexed,  was  presented  for,  and  by 
me  admitted  to,  record  in  my  oflSce,  as  to 
tbe  party  therein  named,  this  4tb  day 
of  December,  1888,  at  6.20  a.  m.  Teste: 
Gbokoe  Hook,  Clerk. " 

It  is  charged  tbat  this  certificate,  as  a 
record.  Is  defective  in  not  showing  that 
the  acknowledgment  was  taken  by  the 
clerk  of  the  county  court  in  bis  office. 
They  further  charge  that  tbe  acknowledg- 
ment was  not  taken,  as  a  matter  of  fact, 
in  his  office,  but  was  taken  elsewhere  in 
the  body  of  the  county.  Tbe  registration 
being  thus,  as  they  charge,  invalid,  tbe 
deed  itself  is  to  be  treated  as  void  as  to 
their  Judgments  which  have  been  duly 
placed  upon  tbe  judgment  lien  docket. 
Tbe  plaintiffs  pray  that  said  deed  of  trust 
may  be  set  aside  so  far  as  their  judg- 
ments are  concerned,  and  tbat  tbe  real 
and  personal  estate  of  said  S.  E.  Boyd, 
and  the  proceeds  thereof,  be  subjected 
and  applied  to.  tbe  "payment  of  their  judg- 
ments, according  to  their  respective  pri- 
orities. To  this  bill  there  was  no  answer 
filed,  but  Mary  E.  Boyd  and  others  de- 
murred toso  much  of  tbe  bill  asset  out  tbe 
defects  In  the  registration  of  tbe  deed,  and 
the  prayer  that  priority  be  given,  over  tbe 
debts  therein  secured,  to  the  plaintiffs' 
Judgments.  Upon  this  state  of  tbe  plead- 
ings, on  tbe  3d  of  April,  1890,  the  court  en- 
tered a  decree  sustaining  the  demurrer, 
and  dismissing  tbe  bill,  and  awarding 
costs  to  the  defendants. 

The  first  question  which  confronts  us  in 
this  case  is  the  qnestion  of  jurisdiction. 
We  have  here  an  independent  and  origi- 
nal ground  of  equitable  jurisdiction,  the 
suit  having  been  instituted  to  enforce  the 
Hens  of  sundry  judgments  against  real  es- 
tate. The  bill  is  in  fact  in  the  nature  of  a 
creditors'  bill,  and  tbe  attack  upon  tbe 
validity  of  the  deed  in  question,  though 
made  directly,  and  not  collaterally,  is  an 
Incident  to  tbe  main  ol)ject  of  the  suit.  In 
such  a  suit  one  creditor  may  assail  the 
validity  of  a  jndRment  claimed  by  a  cred- 
itor of  a  prior  class,  and  seek  to  set  it 
aside.  This  Is  as  far  as  we  need  to  go  up- 
on thesubjectof  Jurisdiction  in  tbe  present 
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case.  Were  there  no  anch  ground  of  origrl- 
nal  equitable  jurisdictiun,  It  would  be 
necensary  to  consider  whether,  under  onr 
coniprebenslve  acts  deflninK  the  functions 
of  prohibition  and  certiorari,  the  remedy 
,at  law  might  not  be  considered  complete 
'and  adequate,  and  the  court  of  equity 
might  not  be  compelled  to  decline  to  in- 
terfere; for,  ae  the  court  said  In  Carper 
V.  McDowell,  "If  there  was  a  want  of  au- 
thority in  the  ofBcer  to  take  the  aclcnowl- 
edgment  out  of  his  office,  how  can  that 
give  jurisdiction  to  a  court  of  equity  over 
the  subject?"  5  Orat.  236.  fut  in  the 
present  case  this  difficulty  is  eliminated 
by  the  fact  that  we  here  find  an  original 
and  independent  gronnd  of  chancery  Jurls- 
diction.  The  material  question  to  be  de- 
cided is  whether  the  cleric  could  talce  the 
aclinowledgment  within  his  county  else- 
where than  in  his  office.  If  so,  there  will 
exist  in  this  case  no  variance  between  the 
actual  facts  and  the  certiflcate,  and  hence 
no  ground  to  interpose  the  doctrine  of  es- 
toppel as  against  parol  testimony.  It  is 
even  doubtful  whether  an  estoppel  is  not 
waived  by  the  form  of  thedemnrrer  to  the 
bill,  as,  in  general,  an  estoppel  must  be 
pleaded.     Uerm.  Estop.  §§  581,  582. 

We  come,  then,  to  discuss  the  material 
question  in  the  case  as  stated  above. 
Cha]>ter73  of  the  Code,  which  treats  of 
"the  authentication  and  record  of  deeds." 
provides  as  follows :  "(2)  The  clerk  of  the 
county  court  of  any  county  In  which  any 
deed,  contract,  power  of  attorney,  or  oth- 
er writing  is  to  be,  or  may  be,  recorded, 
shall  admit  the  same  to  record  in  his 
office,  as  to  any  person  whose  name  is 
sighed  thereto,  when  it  shall  have  been 
aclcnowledged  by  him,  or  proved  by  two 
witnesses  as  to  him,  before  such  clerk  of 
the  county  court.  (8)  Such  clerk  of  the 
county  court  shall  also  admit  any  writing 
to  record,  as  to  any  person  whose  name 
is  signed  thereto,  upon  the  request  of  any 
person  interested  therein,  upon  a  certifl- 
cate of  his  ackuowledgmeut  before  a  jus- 
tice, notary  public,  recorder,  prothono- 
tary,  or  clerk  of  any  court  within  tlie 
United  States,  or  a  commissioner  ap- 
pointed within  the  same  by  the  governor 
of  this  state,  written  or  annexed  to  the 
same,  to  the  following  effect."  Here  fol- 
lows a  form  of  acknowledgment  substan- 
tially the  same  as  that  attached  to  the 
deed  we  are  now  considering.  See  Code, 
p.  627.  Both  of  these  sections  would  seem 
to  authorize  a  clerk  of  a  county  court  to 
take  the  acknowledgment  of  anyone  sign- 
ing a  deed.  Section  2  says  he  shall  admit 
to  record  when  it  has  been  acknowledged 
before  him ;  and  section  .3  provides, in  gen- 
eral terms,  that  the  clerk  of  any  court  In 
the  United  States  may  certify  the  acknowl- 
edgment. No  good  reason  can  be  assigned 
why  this  language  (which  is  snfilciently 
comprehensive  to  embrace  any  clerk  of  a 
county  court  in  West  Virginia)  should  be 
given  a  forced  and  narrow  construction 
for  the  purpose  of  excluding  the  clerk  of 
that  county  court  whose  duty  it  is  to  re- 
ceive and  record  the  deed.  Upon  the  con- 
trary, we  should  say  that  the  recording 
statutes  are  remedial,  and  should  be  con- 
strued to  advance  the  remedy,  rather 
than  to  invalidate  a  record  upon  narrow 


and  technical  grounds.  The  second  sec- 
tion, as  It  stood  in  the  Code  of  Virginia  of 
1849.  and  1860,  did  distinctly  provide  that 
the  acknowledgment  or  proof.  If  taken  by 
tbecounty  clerk,  should  be  so  taken  "in 
his  office. "  The  provision  was  as  follows: 
"The  clerk  of  any  such  court,  in  bis  office, 
shall  admit  to  record  any  such  writing  as 
to  any  person  whose  name  is  signed 
thereto,  when  it  shall  have  been  acknowl- 
edged by  him,  or  proved  by  two  witnesses 
as  to  him.  In  such  court,  or  liefore  such 
clerk  in  his  office. "  Code  1849,  c.  121.  By 
comparing  this  section  with  onr  own  act, 
above  quoted,  which  was  passed  (re-en- 
acted) Match  27.1882,  it  wiU  be  found  that 
we  .  have  stricken  out  the  concluding 
words,  "in  bis  office,"  thus  leaving  us  to 
infer  by  an  irresisUble  inference  that  the 
legislature  intended  to  abolish  the  restric- 
tion, and  to  clotlie  the  clerk  with  power 
to  hear  proof  and  take  acknowledgment, 
under  this  section,  anywhere  within  the 
limits  of  the  county  which  bounds  his  ter- 
ritorial jurisdiction, for  which  hewaselect- 
ed.  But  it  is  urged  that  onr  act,  as  above 
quoted,  does  not  apply  to  Ohio  county, 
for  the  supposfMl  reason  that  she  has  now, 
strictly  speaking,  no  county  court,  that 
institution  having  been  abolished,  as  It 
is  argued,  by  the  amendment  to  the  eighth 
article  of  the  constitution,  adopted  In 
1880.  Conceding  tills  to  be  true,  Ohio 
county  has  nevertheless  a  clerk  of  the 
county  court,  recognised  as  such  by  said 
amendment,  and  bis  duties  defined  gener- 
ally by  the  twenty-sixth  section  thereof, 
as  follows:  "The  voters  of  each  county 
shall  elect  a  clerk  of  the  county  court, 
whose  term  of  office  shall  be  six  years. 
His  duties  and  compensation,  and  the 
manner  of  his  removal,  shall  be  prescribed 
by  law. "  Const.  W.  Va.  art.  8.  §  26;  Code 
p.  87.  The  voters  of  Ohio  coonty  have 
elected  a  county  clerk  under  this  provision, 
and  all  the  general  acts  prescribing  the 
duties  and  powers  of  clerks  of  county 
courts  apply  as  much  to  the  county  clerk 
of  Ohio  as  to  any  other  county.  Conse- 
quently sections  2  and  8  in  the  act  of  1882 
must  define  bis  powers  and  duties  as  to 
recording  and  taking  acknowledgment. 
This  view  is  not  weakened,  but  con- 
firmed, by  a  consideration  of  our  legisla- 
tion espacially  applicable  to  Ohio  and  oth- 
er counties,  which  had  availed  themselves 
of  the  thirty-fourth  section  of  the  eighth 
article  of  the  constitution  of  1872  to  estat>- 
lisb  separate  tribunals  for  judicial  and 
probate  matters,  and  for  the  police  and 
fiscal  affairs  of  the  county.  Ohio  county 
had  established  by  the  act  of  De<-.ember  1, 
1872.  for  judicial  and  probate  purposes,  a 
county  court  with  a  single  judge,  and  a 
county  clerk,  upon  whom  devolved  thc> 
duties  pertaining  to  the  county  clerk  in 
other  counties  except  as  to  police  and 
fiscal  matters.  The  county  court  thus  es- 
tablished and  Itsclerks  were, of  course, em- 
braced in  subsequent  legislation,  ho  far  as 
such  legislation  was  applicable.  By  an 
act  passed  December  21, 1875,  the  seventy- 
third  chapter  of  the  Code  wau  amended 
and  re-enacted,  and  we  find  embraced 
thei-ein  the  second  section  precisely  In  ttie 
language  of  the  same  section  in  onr  pres- 
ent Code,  passed  aud  re-enacted  in  1882; 
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while  the  third  section  conferred  speciflc- 
all.v  upon  the  clerk  of  a  county  court  the 
power  to  take  acknowledgments.  It  fol- 
lows, therefore,  that  when  the  amend> 
nient  to  the  conHtltatton  was  enacted  In 
18S0  there  had  been  conferred  by  the  act 
of  1S75  on  the  clerk  ot  the  county  coart  of 
Ohio  county  power  to  take  acknowledg- 
ments oat  of  his  office  and  within  bis 
coonty.  Neither  the  amendment  to  the 
constitution  ot  1880,  nor  the  aubseqnent 
act  of  the  leglslatore,  "Concerning  county 
courts  and  tbelrjorlsdlctions  and  power, " 
(see  Acts  1881.  c.  6,)  did  in  the  slightest  de- 
gree curtail  the  power  ot  the  clerk  of  the 
county  court  of  Ohio  county  with  respect 
to  the  recording  of  deeds,  but  conflrmed 
such  as  be  already  possessed,  and  super- 
added thereto  all  the  probate  Jurisdiction 
which  bad  theretofore  pertained  to  the 
court  Itself.  The  act  of  February  11, 1881, 
provided  in  its  ninth  section  as  follows: 
"And  until  otherwise  provided  by  law 
socb  clerk  as  is  meDtioned  in  thirty -sixth 
section  of  the  eighth  article  of  the  con- 
stitution, as  amended,  shall  exercise  any 
powers  and.  discbarge  any  duties  here- 
tofore conferred  on,  or  required  of  any 
court  or  tribanal  established  for  Judi- 
cial purposes,  nnder  the  said  article  and 
section  of  the  constitution  of  1872,  or  the 
clerk  of  such  court  or  tribanal,  respective- 
ly, respecting  the  recording  and  preserva- 
tion of  deeds  and  other  papers  presented 
for  record. "  This  Is  almost  the  exact  lan- 
guage nf  the  amendment  to  the  constitu- 
tion Itself,  and  it  Is  qnlte  obvious  that  it 
was  the  intention  to  preserve  to  the  clerk 
of  the  county  court  of  Ohio  coanty  (and 
otber  counties  similarly  si  tuated)all  of  the 
powers  pertaining  to  the  recording  of  deeds 
which  they  then  already  possessed.  And, 
as  the  power  to  take  acknowledgments 
in  the  manner  prescribed  by  section  2  al- 
ready belonged  to  the  clerk  of  the  county 
court  of  Ohio  county,  nothing  but  the 
most  narrow  and  Illiberal  construction  of 
the  language  of  the  cunstltntlonal  amend- 
ment could  deprive  him  thereof.  As  we 
have  seen,  such  a  construction  ought  not 
to  b%  and  will  not  be,  resorted  to. 

For  these  reasons  we  find  no  error  in 
the  action  of  the  circuit  court  in  sustain- 
ing the  demurrer  to  the  bill.  As  the  de- 
murrer did  not  extend  to  the  whole  bill, 
bat  only  to  so  mucb  thereof  sk  related  to 
the  registration  of  this  deed,  and  the 
prayer  to  set  It  aside,  it  would,  under  or- 
dinary circumstances,  have  been  error  to 
have  dismissed  the  bill.  As  the  plain  tlfts 
were  obviously  entitled  to  have  their 
debts  audited  and  paid  out  of  any  sur- 
plus which  might  remain  after  discharg- 
ing the  prior  liens,  their  bill  should  not 
have  been  dismissed.  The  decree  com- 
plained of,  therefore,  so  far  as  it  sustained 
the  demuirrer  to  that  charge  in  the  bill 
whereby  It  was  sought  to  set  aside  the 
deed  to  J.  B.  SommervUle,  trustee,  and 
awarded  to  8.  £.  Boyd  her  costs,  must  he 
affirmed;  also  so  much  us  orders  a  sale, 
being  based  on  consent  and  agreement; 
but  for  the  error  of  dismissing  che  plain- 
tiff's bill  it  must  be  reversed,  and  the 
cause  remanded  to  the  circuit  court,  to  be 
there  proceeded  in  according  to  the 
prlndples  set  out  in  this  opinion,  and  fur- 


ther In  accordance  with  the  principles  of 
courts  of  equity.  The  apuellees  having 
subBtantially  prevailed  In  this  appeal,  it 
is  ordered  that  their  costs  In  this  court  be 
recovered  by  them  against  the  appellants. 

(SB  W.  Va.  25S) 


Brown  Manttf'o  Co.  v.  William  Degrino 
&  Co. 

(Sv/preme  Court  of  Appeals  of  West  Virfflmia. 

June  20, 1891.) 

Pbikoifai,  and  Aoext— Goods  in  Possession  of 

AOBNT— KXBOnTION. 

A  party  whose  entire  business  consists  in 
selling  asTicultural  implements,  wagons,  etc., 
as  agent  for  the  mannfaoturer  thereof,  receiving 
a  commission  for  his  services  In  disposing  of 
the  same,  cannot  be  regarded  either  as  a  trader 
or  commission  merchant;  and  although  his  name, 
with  the  addition  of  the  words  "Mfrs.'  Agent," 
be  on  a  sign  nailed  on  the  outside  of  the  Doild- 
ing  in  which  he  does  business,  in  a  conspionous 
place,  farming  implements  wni<di  he  has  on  sale 
as  an  agent  for  the  mannfaoturer  are  not  liable 
to  execution  and  sale  as  his  property,  nnder  the 
provisions  of  sestion  18  of  chapter  100  of  the 
Code  of  West  Virginia. 
(HyUatnu  by  the  CowrU) 

Error  to  circuit  court,  Wood  County ;  A. 
Q.  BoREMAN,  .Judge. 

V.  B.  Archer,  for  plaintiff  In  error.  Met' 
rick  &  Smith,  for  defendant  In  error. 

Enolisb.  J.  On  the  4tb  day  of  October, 
1887,  the  Brown  Manufacturing  Company 
sued  out  of  the  clerk's  office  ot  the  circuit 
court  of  Wood  county  two  writs  ot  /iert 
facias  against  the  goods'  and  chattels  of 
one  Warren  Morehead,  which  two  writs 
were  issued  upon  two  certain  Judgments 
which  had  been  recovered  in  said  court 
against  said  Morehead,  one  of  which  writs 
was  for  the  sum  of  $181.30,  with  interest 
from  the  18th  day  of  April,  1870,  and 
f  29.45  costs,  and  the  other  was  for  the 
sum  of  9393.90,  with  interest  from  the  18th 
day  of  April,  1879,  and  $!)0.55  costs.  These 
writs  were  on  the  4th  day  of  October, 
1887,  levied  upon  certain  personal  proper- 
ty, to-wlt,  one  binder  and  tour  m'owers, 
as  the  property  of  said  Warren  Morehead. 
Deering  &  Co.  asserted  a  claim  to  the 
ownership  of  said  property  so  levied  upon, 
and  on  the  14th  ot  November,  1887,  the 
Brown  Manufacturing  C(jmpany  filed  In 
said  circuit  court  its  petition  for  the  trial 
ot  the  right  of  property  to  the  binder  and 
four  mowers  which  bad  been  levied  on,  as 
aforesaid,  as  the  property  of  said  Warreu 
Morehead.  An  issue  was  made  up;  the 
parties- waived  a  Jury;  and  the  court  in 
lieu  of  a  Jury,  having  beard  the  evidence, 
rendered  a  Judgment  on  the  8th  ot  March, 
1890,  holding  said  property  liable  to  sale 
by  virtue  of  said  executions:  and  to  this 
judgment  the  said  William  Deering  &  Co. 
objected  and  excepted,  and  moved  that 
the  same  be  set  aside  as  contrary  to  law 
and  the  evidence  and  otherwise  improper, 
and  that  a  new  trial  be  awarded,  which 
motions  were  overruled,  to  which  ruling 
and  judgment  of  said  court  the  said  Will- 
iam Deering  &  Co.  applied  for  and  ob- 
tained this  writ  of  error.  The  court  cer- 
tified that  all  the  evidence  and  facts  read, 
heara,  and  considered  by  the  court  on  the 
trial  of  said  issue  were  set  forth  in  the 
agreement  of  tacts,  which  was  In  writing 
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and  signed  by  tbe  plalntiflls  and  defend- 
ants by  thoir  counsel,  which  was  made 
part  of  tbe  record  in  the  caaae,  which 
facts  are  substantially  as  follows :  First, 
that  the  date  and  amount  of  said  writs  of 
Seri  fHCins,  and  the  time  and  manner  of 
their  levy,  and  the  property  levied  upon, 
are  in  accordance  with  what  has  been 
stated;  that  tbe  binder  aud  four  mowers 
so  levied  upon  wpre  claimed  by  said  Will- 
iam Peering  &  Co.  as  their  property  at 
tbe  time  of  said  levy,  and  as  not  being 
subject  to  said  executiuns;  that  an  in- 
demnifying bond  wait  required  by  tbe 
sheriff,  and  given  by  said  Brown  Manu- 
facturing Company;  that  said  binder  and 
four  mowers  were  found  in  the  building 
occupied  by  said  Morehead,  situated  on 
tbe  east  side  of  Court  square  in  Parkers- 
burg,  where  said  Morehead  was  carrying 
on  business  as  manufacturers'  agent,  sell- 
ing agricultural  implements  and  machin- 
ery, vehiflea,  and  other  merchandise,  hav- 
ing a  sign  nailed  on  the  outside  of  said 
building,  in  a  condpicuons  place,  in  the 
words  following:  "Warren  Morehead, 
Mfrs.*  Agent:"  and  that  no  other  sign 
(except  one  so  placed  with  the  letters 
thereon  stating  "Studebaker's  Wagons") 
appeared  on  said  buildiug;  that  no  notice 
was  ever  published  by  said  Warren  More- 
bead,  as  provided  by  section  13,  c.  100, 
Code  W.  Va.,  and  that  said  Morehead  had 
been  so  engaged  in  said  business  for  a 
number  of  years  prior  to  said  levies ;  that 
said  binder  was  claimed  by  said  William 
Deering  &  Co.  to  be  of  the  value  of  not  less 
than  $130.  aud  the  said  mowers  to  be  not 
less  than  $180  in  value.  It  was  further 
agreed  that  said  binder  and  four  mowers 
were  shipped  from  Columbus,  Ohio,  by 
said  William  Decring  &  Co.  (wbicb  is  an 
Illinois  corporation,  created  by  the  state 
of  Illinois)  to  said  Warren  Morehead,  up- 
on the  terms  and  conditions  mentioned 
and  set  forth  in  a  contract  in  writing 
signed  by  said  Deering  &  Co.  and  said 
Morehead,  dated  January  18. 18S7,  which 
contract  is  set  forth  in  hsec  verba  In  said 
agreement  of  facts;  aud  said  contract  in 
substance  authorizes  said  Morehead  to 
receive  said  binders  and  mowers,  to  sell 
tbe  same  for  said  Deering  &  Co.,  and  to 
receivecommlsslons  for  so  doing,  providing 
that  where  they  are  soW  on  credit  the 
notes  for  deferred  Installments  to  be  made 
payable  to  the  order  of  William  Deering 
&  Co.  It  was  further  agreed  that  for  sev- 
eral years  previous  to  the  year  1887,  and 
immediately  preceding  that  year,  the  said 
Morehead  had  a  license  as  broker  and 
commission  merchant,  and  that  for  the 
year  1887,  while  said  Morehead  was  doing 
business  as  aforesaid,  the  city  authorities 
informed  him  that  it  did  not  grant  or  im- 
pose any  tax  or  license  to  brokers  or  com- 
mission merchants;  and  it  was  further 
agreed  that  said  Morehead  claimed  to  be 
and  was  carrying  on  the  same  business  at 
the  same  place  from  the  1st  day  of  Janu- 
ary. 1887.  to  the  4th  day  of  October,  1887, 
and  still  is  carrying  on  the  same.  It  was 
further  agreed  that  the  said  William  Deer- 
ing &  Co.  claimed  to  own  and  have  title 
to  the  said  binder  and  four  mowers  by 
virtue  of  tbe  rerms  and  conditions  of  said 
contract  ot  January  18, 1887;  and  It  was 


farther  agreed  that  tbe  said  Morebead 
had  no  other  right  to  the  possession  of 
said  binder  and  mowers  than  that  which 
Is  shown  on  the  face  of  said  contract,  and 
with  the  power  to  sell  tbe  property  as 
therein  provided,  and  that  said  binder  is 
sometimes  called  a  "  harvester,  *  and  that 
said  goods  were  shipped  to  said  More- 
head  by  the  agent  of  said  William  Deering 
&  Co.  in  pursuance  of  said  contract,  as  is 
shown  by  the  letter  accompanying  said 
goods  at  tbe  time  tbey  were  shipped,  and 
a  copy  of  which  letter  is  made  part  of  said 
statement  of  facts. 

The  questions  presented  for  our  consid- 
eration in  this  case  involve  a  proper  con- 
struction of  section  13  of  chapter  100  of 
the  Code  of  West  Virginia,  p.  704,  which 
reads  as  follows:  "If  any  person  shall 
transact  business  as  a  trader  with  tbe 
addition  of  the  words  *  factor,'  'agent,' 
'and  company,'  or  'and  Co.,'  and  fall  to 
disclose  the  name  of  hlH  :)rlnclpal  or  part- 
ner by  a  sign  In  letters  easy  to  be  read, 
placed  conspicuously  at  the  house  where- 
in such  business  is  transacted,  and  also 
by  a  notice  published  for  two  weeks  in  a 
newspaper  (if  any)  printed  in  the  town  or 
county  wherein  the  same  is  transacted, 
or  if  any  person  transact  such  business  in 
bis  own  name  without  any  such  addition, 
all  the  property,  stock,  choses  in  action 
acquired  or  used  in  such  business  shall, 
as  to  the  creditors  of  such  person,  be  lia- 
ble for  the  debts  of  such  person.  This 
section  bhall  not  apply  to  a  person  trans- 
acting such  business  under  a  license  to 
him  as  an  auctioneer  or  commission  mer- 
chant." And  in  construing  this  section 
properly  the  first  question  which  presents 
itself  is,  what  Is  the  true  definition  of  the 
word  "trader,"  and  who  in  a  legal  point 
of  view  are  included  within  the  word 
"trader?"  One  of  the  definitions  given  by 
Webster,  and  I  think  tbe  true  one,  Is  "a 
dealer  In  buying  and  selling  or  barter;" 
and  Bouvler  in  his  Law  Dictionari'  defines 
"  trader : "  "  One  who  makes  It  his  business 
to  buy  merchandise  or  goods  and  chat- 
tels, and  to  sell  the  same  for  the  purpose 
of  making  a  profit.  The  quantuq}  of 
dealing  is  immaterial  wlien  an  intention 
to  deal  generally  exists.  (2)  Questions 
as  to  who  is  a  trader  most  fre(iuently 
arise  under  the  bankrupt  laws,  and  tbe 
most  difficult  among  them  are  those  cases 
where  the  party  follows  a  business  which 
Is  not  that  of  buying  and  selling  princi- 
pally, but  In  which  he  is  occasionally  en- 
gaged in  purchases  and  sales."  In  3  Pars. 
Cont.  (5tb  Ed.)  p.  461,  and  note,  we  find  it 
is  said:  "The  meaning  of  the  word 
'  trader'  was  well  set  forth  by  Mr.  Justice 
Thompson,  in  the  circuit  court  of  tbe 
United  States.  Wakemau  v.  Hoyt,  5  Law 
Rep.  310.  The  doctrine  of  the  court  was 
that  any  person  engaged  in  business  re- 
quiring the  purchase  of  a rtlcles  to  be  sold 
again,  either  In  the  same  or  in  an  im- 
proved shape,  must  be  regarded  as  using 
the  trade  of  merchandise,  within  tbe  In- 
tent of  tbe  bankrupt  law."  Tbe  law 
seems  to  contemplate  buying  and  selling, 
aud  that  both  must  concur  in  order  to 
constitute  a  trader.  In  the  American  and 
English  Encyclopedia  of  Law,  (volume 
2,)  under  tbe  head  of  "Bankruptcy,"  note 
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2.  nndor  the  heading,  "  Who  Is  a  Trader." 
it  lit  said  the  commercial  definition  ot  a 
trader  is  one  wlio  matces  it  his  basinesa  to 
boy  and  sell  merchandise  or  other  thiDgs 
ordinarily  tlie  subject  of  traffic.  Love  v. 
Love,  2  Pittsb.  Leg.  J.  101.  Now,  in  order 
tbat  the  binder  and  mowers  levied  upon 
as  aforesaid  should  be  liable  to  sale  for  the 
natisfuction  of  said  executions  against 
the  goods  and  chattels  of  said  Morebead, 
it  is  necessary,  in  the  first  place,  that  the 
said  Morehead  must  have 'been  transact- 
ing business  as  a  trader;  but  under  the 
fai-ts  agreed  in  this  case,  considered  in  the 
llgbt  of  the  legal  definitions  and  rulings 
which  we  have  quoted  and  cited,  said 
Morehead  could  not  at  the  time  said  levy 
was  made  be  regurdetl  as  a  trader.  There 
is  no  fact  in  the  casv  which  indicates  that 
be  was  then  engaged  In  buying  and  selling 
goodH  of  any  character;  on  the  contrary, 
it  is  clearly  manifest  from  the  agreed 
statement  of  facts  that  the  business  of 
said  Morehead  was  confined  to  selling  en- 
tirely, and  for  this  reason  he  cannot  be 
Tegarde<l  as  falling  within  the  definition 
ot  a  commission  merchant;  for  it  will  be 
found  that  Webster  detine's  "commission 
merchant"  as  follows:  "A  merchant  who 
transacts  business  as  the  agent  of  an- 
other man  in  buying  and  selling,  and  re- 
ceives a  rate  per  cent,  as  his  commission 
or  reward. "  It  is  not  pretended  that  said 
Morehead  was  engaged  In  buying  any 
merchandise  of  any  character  from  any 
person  or  for  any  person  on  commission. 
Tbe  said  Morebead,  then,  being  neither  a 
trader  nor  commission  merchant,  either 
with  or  without  license,  according  to  the 
legal  definition  or  common  acceptation 
of  said  terms,  and  tbe  business  he  was  en- 
gaged in  not  having  the  distinguishing 
features  which  would  cause  him  to  he 
classed  either  as  a  trader  or  as  a  commis- 
sion merchant,  it  follows  that  he  could 
not  be  considered  as  transacting  business 
either  as  a  trader  or  commlHslon  nier- 
ebant;  and  we  must  conclude  that  said 
binder  and  four  mowers  were  not,  under 
tbe  circumstances  of  this  case,  subject  to 
levy  and  sale  under  erecutlons  sued  out 
opun  judgments  against  the  goods  and 
(battels  of  nald  Morehead,  and  tbe  judg- 
ment complained  of  must  be  reversed  at 
tbe  costs  of  the  defendant  in  error. 

(35  W.  Va.  2S0)  

State  v.  Morgan. 

(Supreme  Court  of  Appeals  of  West  Virginia. 
June  20, 1891. ) 

JnBT— MVRDBB — IKDIOTMBNT — EVIDBKCB— Ilt- 
STBUCTIO.VS. 

1.  The  record  shows  that  Jeremiah  S.  Pelr- 
point  Is  one  of  the  Jury  sworn  in  the  case,  and 
the  verdict  is  signed  by  J.  8.  Peirpoint.  This 
will  not  affect  the  verdict. 

2.  An  order  to  separate  witnesses  during  a 
trial  shoald  always  be  granted,  unless  there  be 
very  strong  reason  against  it,  which  can  rarely 
exist;  but  it  is  not  so  far  matter  of  right  as  to 
call  for  the  reversal  of  a  judgment  where  it  has 
been  refused  unless  it  afflrmatively  appear  tbat 
the  party  suffered  Injury  from  its  refusal. 

3.  An  exclamation  made  by  a  person  at  night, 
while  In  bed,  not  addressed  to  any  one,  Is  offerea 
•gainst  her  in  evidence  on  trial  for  murder,  and 
oblected  to,  l>ecause  made  in  sleep.  It  does  not 
appear  whether  the  person  was  asleep  or  awake. 
It  was  properly  allowed  to  go  to  the  jury. 
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4.  To  exclude  a  confession,  it  must  not  only 
be  made  under  inducements  of  favor  or  fear,  but 
such  inducements  must  come  from  one  in  author- 
ity. 

5.  Motive  in  the  commission  of  a  crime  is  a 
material  element  for  a  jury  in  considering  it,  but 
it  is  not  indispensable  that  it  should  be  appar- 
ent to  sustain  a  conviction.  An  instruction  tell- 
ing a  jury  that,  if  they  find  that  no  motive  on  the 
part  of  the  prisoner  existed  for  the  commission  of 
the  crime,  that  itself  is  sufficient  to  raise  a  rea- 
sonable doubt  of  guilt,  is  bad. 

6.  An  instruction  should  not  single  out  one 
fact  or  element  of  tbe  case,  and  make  the  case 
turn  entirely  ou  it,  by  telling  the  jury  to  find 
according  to  the  hypothesis  of  that  fact  or  ele- 
ment, ignoring  all  other  material  facts  or  ele- 
ments. 

7.  The  state  is  not  bound  to  call  all  the  wit- 
nesses present  at  tbe  commission  of  the  offense, 
nor  a  person  so  present  who  appears  to  be  tbe 
only  one  present  save  the  prisoner.  It  is  the 
province  of  the  prosecuting  officer,  not  the  court, 
to  determine  who  shall  t>e  examined  as  witnesses 
for  tbe  state. 

8.  Upon  an  indictment  in  tbe  form  pre- 
scribed by  section  1,  c.  144,  Code  1887,  for  mw- 
der,  the  state  may  prove  any  manner  of  killing 
or  different  manners  of  killing. 

9.  Discussion  of  principles  on  application  in 
an  appellate  court  to  set  aside  a  verdict  on  the 
ground  that  the  evidence  is  not  sufficient  to  war- 
rant it. 

{SyUabrta  by  th«  Court.) 

Error  to  circuit  court,  Tyler  county ; 
Thomas  P.  Jacobs,  Judge. 

R.  8.  BlAiVi.^.  Sou,  for  plaintiff  In  error. 
Alfred  Caldwell,  Atty.  Gen.,  for  the  State. 

Bra.vnon,  J.  On  the  15th  day  of  Septem- 
ber, 1890,  in  the  circuit  court  of  Tylercoun- 
ty,  Mary  Jane  Morgan  was  sentenced  to 
the  penitentiary  during  her  natural  life 
for  the  murder  ot  her  husband,  Jacob 
Morgan,  and  she  has  come  to  this  court 
praying  relief  from  her  sentence. 

The  first  ground  assigned  for  reversal 
of  the  sentence  is  that  the  verdict  finding 
tbe  prisoner  guilty  is  signed  by  J.  S. 
Peirpoint,  whereas  tbe  list  of  jurors 
sworn  in  the  case  does  not  show  any  juror 
of  tbat  name,  and  thus  an  unsworn  juror 
tried  the  prisoner.  The  record  does  show 
in  the  panel  a  juror  named  "Jeremiah  S. 
Peirpoint."  Clearly,  we  ought  to  say  that 
this  juror,  Jeremiah  S.  Pelrpolut,  wrote 
only  the  Initials  of  his  Christian  name,  as 
is  very  common,  and  that  tbe  juror 
sworn  on  the  panel  and  the  one  signing 
the  verdict  are  one  and  the  same.  Are  we 
to  say  that  while  the  jury  was  In  custody 
ot  the  sherlH,  and  kept  together  and  se- 
cured, one  of  them  escaped,  and  another 
man  was  substituted,  or  that  another 
man  got  into  the  case?  We  think  not, 
especially  when  an  explanation  ot  tbe  ap- 
parent discrepancy  so  readily  presents  It- 
self. Younger's  Case,  2  W.  Va.  681,  does 
not  compel  us  to  such  an  unreasonable 
decision,  which  would  bring  the  adminis- 
tration of  criminal  justice  into  ridicule; 
for  there  the  juror  signing  the  verdict  was 
P.  B.  Shively,  while  the  sworn  panel 
showed  no  such  name,  the  nearest  ap- 
proach to  It  being  P.  B.  Smith. 

The  second  ground  on  which  we  are 
asked  to  reverse  the  sen  tence  is  tbat  the 
court  refused  to  separate  the  witnesses  on 
the  prisoner's  motion.  1  BIsh.  Crira.  Proc. 
§§  11S8. 1189,  lays  down  the  law  on  the 
subject  thus:    "Justice  will  sometimes  be 
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ftromoted,  and  seldom  hindered,  by  cana- 
ng  wltnesaes  to  be  examined  apart  from 
one  anotlier.  Tberefore,  almost  as  of 
coarse,  .vet  not  as  of  strict  right  or  neces- 
sarily, the  court,  on  motion  of  either  par- 
ty, will  direct  the  retirement  of  witnesses 
to  a  separate  room,  to  return  and  testi- 
fy, one  by  one,  as  called."  "The  making 
or  refusing  of  the  order,  and  the  form  of 
It  when  made,  are  alike  within  the  discre- 
tion of  tbe  presiding  judge,  not  generally 
•object  to  rerision  b.v  a  higher  tribunal." 
Whart.  Crim.  PI.  §  56U,  states  tbe  law 
thus:  "It  is  within  the  power  of  the 
coortto  order  that  tbe  witnesses  should 
be  excluded  from  the  coort-room.  At  the 
same  time,  tbe  action  of  tbe  court  trying 
the  case  will  not  be  revised  in  this  respect 
In  error,  unless  it  appear  that  manifest 
injustice  has  been  done."  In  1  Thomp. 
Trials,  §§  27S,  276,  it  is  said  tbatln civil  and 
criminal  trlails  It  Is  a  rule  of  practice  tor 
the  Judge,  on  motion  of  either  party,  to 
direct  that  the  witnesses  shall  be  exam- 
ined out'Of  the  bearing  of  each  other,  and 
such  an  order  is  rarely  withheld,  but  that 
"by  the  weight  of  authority  the  party 
does  nut  seem  entitled  to  It  as  a  matter  of 
right."  In  section  276,  Thompson  says: 
"According  to  a  mnch  prevailing  view, 
whether  the  court  will  thus  sequester  wit- 
nesses, or,  as  it  Is  somotimee  culled, '  put 
them  under  tbe  rule,'  is  a  matter  of  sound 
judicial  disci'etlon,  which  discretion  -will 
not  be  revised  on  error  or  appeal,  In  the 
absence  of  an  appearance  of  abase."  1 
Oreenl.  Ev.  §  482,  states  that  the  order  of 
separation  "is  rarely  withheld;  but,  by 
the  weight  of  authority,  the  party  does 
not  seem  entitled  to  it  as  a  matter  of 
right."  Old  English  authorities  cited  by 
Oreenleaf  hold  that  the  matter  is  one  of 
discretion,  not  of  strict  right.  From 
these  great  text-writers,  and  an  examina- 
tion .of  many  of  tbe  authorities  which  they 
cite,  I  conclude  that  the  separation  of  wit- 
nesses ought,  on  the  motion  of  either  par- 
ty, to  be  granted  in  tbe  interest  of  the 
discovery  of  truth,  and  the  detection  and 
exposure  of  falsehood,  unless  strong  rea- 
son be  shown  against  It,  which  rarely  oc- 
curs; but  that  it  is  not  strictly  matter  of 
right,  so  that  its  refusal  shall  be  ground 
for  reversal,  in  the  absence  of  tbe  appear- 
ance of  prejudice  to  the  party.  If  the  or- 
der were  a  matter  of  right,  and  not  of 
discretion,  then,  from  its  refusal,  the  law 
would  infer  prejudice  to  the  party;  but, 
it  nut  being  a-  matter  of  right,  it  must  in 
some  way  affirmatively  appear  that  the 
party  was  in  fact  injured,  it  does  not  so 
appear  in  this  case.  Why  this  order,  al- 
most universally  accorded,  espHcially  in 
grave  criminal  trials,  was  in  this  case  re- 
fused, does  not  appear;  but  itdoesnotap- 
pear  that  it  worked  harm  to  the  prisoner. 
The  cases  are  numerous  holding  that  a 
witness  remaining  in  court  in  violation  of 
an  order  of  separation  may  nevertheless 
be  examined,  his  condnct  bearing  only  on 
bis  credit,  and  subjecting  him  to  proceed- 
ings for  contempt.  Hopper  v.  Com.,  6 
Qrat.  684;  Hey's  Case,  32  Grat.  940,  and 
cita  tlons ;  Gregg's  Case,  3  W.  Va.  705.  The 
Cabe  nl  Gregg,  jnst  cited,  is  urged  upon  us 
as  'ground  tor  reversal.  The  syllabus 
i»*  e  ctates  that    'It  is  the  duty  of  tbe 


courts  to  separate  witnesses,  either  incivU 
or  criminal  cases,  if  asked  b.v  el  ther  par- 
ty."  Tbe  constitution  did  not  then,  as 
now,  require  that  tbe  syllabus  shuuld  b6 
prepared  by  the  conrt.  The  language  is 
that  of  Judge  Maxwbll  in  delirering  tbe 
opinion,  and  is  not  at  all  objectionable,  as 
a  general  statement  of  the  duty  of  tbe 
trial  court:  but  Judge  Maxwell,  did  not 
mean  to  say  that  tbe  non-observance  of 
that  duty  woold  reverse  a  Judgment,  and, 
it  he  did,  the  expression  Is  obiter  dictum, 
because  tbe  question  did  not  arise  in  the 
case;  for  In  that  case  tbe  court  did  make 
an  order  of  separation,  bat,  a  witness 
having  remained  in  the  room,  the  question 
was  whether  he  could  be  examined.  Bar- 
on Aldebbon  once  said  that  it  was  tbe 
right  of  either  part.v  to  require  such  sep- 
aration ;  but,  as  the  author  of  Thompson 
on  Trials  (section  277)  says,  "this  was 
very  different  from  holding  that  a  Judg- 
ment would  be  reversed  because  tbe  trial 
court  had  refused  to  grant  such  an  appli- 
cation."  Not  a  single  case  or  text-writer 
has  been  cited  as  squarely  holding  tbat 
a  refusal  to  separate  the  witnesses  la 
ground  for  reversal. 

The  third  ground  assigned  for  the  re- 
versal of  the  sentence  is  the  admission  in 
evidence  of  a  certain  ejaculation  or  excla- 
mation of  tbe  prisoner,  which  it  is  claimed 
is  not  admissible,  because  made  by  tbe 
prisoner  in  sleep.  Lottie  Callahan,  the 
prisoner,  and  a  little  girl  were  sleeping  to- 
gether In  one  bed,  the  little  girl  in  tiie  mid- 
dle, and  in  tbe  room  were  two  other  beds 
occupied  by  others;  and  about  12  or  1 
o'clock  at  night  Lottie  Callahan  heard  tbe 
prisoner  exclaim :  "They  have  deviled  me 
so  mnch  about  this  that  I  don't  care  bow 
it  goes;  I  onlyconsenteu  to  bis  death,  and 
gave  him  the  poison."  One  case  (People 
V.  Kobinson,,  19  Cal.  40)  has  been  cited 
holding  it  errbr  to  admit  declarations  or 
talk  of  a  defendant  \yhile  in  sleep,  tbe 
court  holding  that  If  he  was  in  sleep  tbe 
inference  is  that  he  was  not  conscious  of 
what  he  was  saying.  In  tbe  present  case 
it  does  not  appear  whether  or  not  the 
prisoner  was  asleep  when  this  exclama- 
tion escaped  from  her,  the  witness  saying 
that  she  could  not  say  whether  she  was 
asleep  or  awake.  A  question  occurred  to 
my  mind  whether  It  was  incumbent  on  the 
state  to  sho  w  that  the  prisoner  was  not 
asleep  as  a  conuition  precedent  to  the  in- 
troduction of  the  exclamation,  in  analogy 
to  the  law  that  It  Is  a  condition  precedent 
to  the  admissibility  of  a  confession  that  it 
be  voluntary,  and  that  tbe  burden  of 
showing  it  to  be  voluntary  is  upon  the 
state,  and  tbat  before  admitting  It  tbe 
conrt  must  find  it  to  be  voluntary, 
(Thompson's  Case,  20  Grat.  724;)  but  we 
conclude  that  the  action  of  the  court,  in 
laying  it  before  the  Jury,  to  have  such 
weight  as  they  thought  proper  to  accord 
to  it,  was  proper.  It  was  a  question  ol 
fact,  which  the  Jury  was  competent  to  de- 
cide, whether  the  prisoner  was  awake  or 
asleep  when  the  ejaculation  was  made. 
We  must  assume  that  it  was  discussed  be- 
fore the  jury  In  lights  applicable  to  tha 
subject,  to  enable  the  jnry  to  make  an  in- 
telligent estimate  of  its  weight.  It  was 
with  them  to  say  whether  It  was  made  in 
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Bleep,  and  was  tberafore  worthless,  or 
whether,  tbcugb  in  sleep,  it  was  bat  the 
(liFulp;eucR  ot  truth,  spriDging  from  guilt 
which  rested  heavy  on  the  soul, and  brotce 
forth  thrijup:h  voice  and  lips,  the  hall  con- 
scious man  revealinK  secrets  liidellbly  ioi- 
pressed  on  the  memory,  which,  il  fally 
awake,  be  would  fain  hav°  suppressed. 
It  waa  with  the  Jury  to  say  whether  she 
was  fully  awake,  and  forgot  herself,  and 
in  this  soliloquy  spoke  oat  the  truth.  Ttae 
operation  ot  the  human  mind  is  an  enig- 
ma,and  its  expressions  intbennconscious- 
ness  ot  sleep  are  frequently  vagaries  and 
flctiona,  but  sometimes  born  of  reality. 
In  this  connection  there  is  a  somewhat 
notable  coincidence.  It  is  beyond  question 
that  Jacob  Morgan  died  of  a  shot  entering 
bis  back,  passing  througti. liver  and  lungs, 
and  coming  out  In  tlie  breast,  a  deep  stab 
in  the  side,  and  a  cut  or  cuts  on  his  throat 
severing  bis  jugular  vein,  and  cutting  out 
the  root  of  bis  tongue,  and  not  at  all  from 
poison.  The  prisoner  in  this  midnight  ex- 
clamation said :  "  I  only  consented  to  his 
death,  and  gave  him  the  poison."  When 
the  neigiibors,  after  dark,  went  into  the 
murdered  man's  hoose  in  answer  to  the 
alarm  which  the  prisoner  had  spread 
among  her  neighbors,  she  having,  as  she 
said,  left  i)^r  husband  struggling  with  two 
marderers,  who  were  shooting  and  cut- 
ting him  to  death,  and  run  to  give  alarm, 
they  found  the  supper  table  spread;  and 
on  the  table  was  a  tea-cup  with  tea  and 
bread  In  it,  and  she,  returning  to  the  house 
with  these  neighbors,  at  once  took  this 
tea^^np  and  threw  its  contents  out, saying 
that  the  murderers  might  have  put  poison 
in  it.  She  told  a  witness  that  when  her 
husband  retumfd  from  town  that  evening 
she  had  supper  ready,  but  he  declined  eat- 
ing, saying  he  bad  had  supper,  but  that 
she  urged  him  to  take  a  cup  of  tea  with 
her.  Had  she  designed  and  prepared  bis 
murder  by  poison,  and,  this  failing,  resort- 
ed to  other  means?  There  is  something 
of  mysterious  import  In  this  matter.  II 
there  waa  poison  in  the  cup,  who  put  it 
tliere?  Not  the  unknown  strangers.  It 
would  tell  strongly  the  murderous  intent. 
It  is  urged  in  argument  that,  the  state 
having  relied  on  death  by  otlier  means 
than  poison,  this  ejaculation  was  not  ad- 
missible, because  it  tended  to  prove  death 
by  poison ;  but  a  theory  of  the  state,  prom- 
inent in  the  case,  was  that  the  prisoner 
was  a  party  to  a  plot  and  conspiracy 
with  paramours  or  others  to  murder  her 
husband,  and  that  that  part  of  this  ex- 
clamation which  makes  her  say,  "I  only 
consented  to  hisdeath,"  corroborates  and 
sustains  that  theory;  and  therefore,  it 
the  exclamation  be  at  all  a.<lmis8ible,  that 
part  of  it  would  meet  and  answer  the 
point  of  objection  to  it  Just  stated.  It 
does  not  appear  that  when  this  exclama- 
tion was  made  the  prisoner  was  asleep, 
and, .if  that  fact  would  exclude  it,  for  its 
want  we  cannot  hold  that  it  was  error  to 
place  it  before  the  Jury. 

The  fonrth  ground  assigned  tor  the  re- 
versal of  the  sentence  is  that  the  court  re- 
fused to  exclude  confessional  statements 
ot  the  prisoner  made  to  Christa  Craig.  It 
is  clearly  true  that  it  was  under  the  prom- 
ise of  Craig,  who  stated  to  her  that  he  had 


discovered  circumstances  strongly  impli- 
cating her,  that  he  would  favor  her,  and 
suppress  the  evidence  which  he  claimed  to 
have,  that  she  made  these  statements; 
and  clearly,  if  Craig  had  been  a  person  in 
authority,  the  evidence  would  be  rejected. 
But  Craig  was  only  a  detective,  ferreting 
out  the  crime,  who  interviewed  the  pris- 
oner in  jail.  Though  perhaps  admitted  to 
the  jail  by  the  Jailer,  he  was  not  a  person 
in  authority.  The  only  reason  suggested 
for  deeming  him  a  person  In  authority  is 
that  presumably  he  was  admitted  to  the 
jail  by  the  Jailer,  and  that  the  statements 
were  made  under  his  apparent  sanction. 
It  is  BO  well  settled  that,  to  exclude  con- 
fessions, they  must  be  made,  not  only  un- 
der inducements,  but  under  Inducements 
held  out  by  persons  in  authority,  that  I 
shall  not  discuss  the  subject,  but  simply 
refer  to  Smith's  Case,  10  Grat.  734;  Shif- 
flet's  Case,  14  Grat.  659;  Thompson's 
Case,  20  Urat.724;  Venable's  Case,  24  Urat. 
643;  Page's  Case,  27  Grat.  980;  Mitcliell's 
Case,  33  Grat.  845. 

The  fifth  objection  to  the  sentence  is  that 
the  court  refused  the  prisoner's  instruc- 
tions Nos.  5,  6,  7.  8,  9, 12, 13, 14,  and  1.5.  and 
substituted  and  gave  one  numbered  26  in 
lieu  of  No.  13.  No.  6  Is  as  follows:  "The 
jury  Is  instructed  that,  if  they  find  from 
the  evidence  in  this  cause  that  no  motive 
existed  in  the  mind  of  the  defendant  to 
commit  the  crime  wherewith  she  is  charged 
in  the  Indictment,  that  is  sufficient,  within 
itself,  to  be  taken  into  their  consideration, 
upon  which  to  predicate  a  reasonable 
doubt."  This  instruction  is  bad,  because 
it  tells  the  jury  that,  if  no  motive  was  ap- 
parent to  commit  the  crime,  that  is  itself 
sufflcient  to  inspire  a  reasonable  doubt, 
in  effect,  to  acquit;  for,  if  there  be  reason- 
able doubt,  acquittal  must  tollow.  It 
would  have  been,  perhaps,  proper  to  tell 
the  jury  to  take  into  consideration  a  want 
of  motive,  along  with  other  features  of  the 
case,  for  that  is  an  item  in  the  process  of 
weighing  evidence  and  reaching  a  conclu- 
sion ;  but  this  instruction  singles  out  that 
single  tact,  and  forgets  all  other  facts  in 
the  case,  and  teils  the  jury.  In  ettect,  to 
acquit,  and  invades  the  right  ot  the  jury 
to  weigh  all  the  evidence.  Want  of  ap- 
parent motive  is  not  all-controlling  In  a 
trial,  as  this  Instruction  would  make  it. 
It  may  be  true  that  crime  is  never  com- 
mitted without  a  motive,  but  that  mo- 
tive may  be  beyond  the  reach  of  evidence, 
or  even  conjecture  and  therefore  proof  of 
motive  is  not  indispensable  to  conviction. 
1  Blsh.  Crim.  Proc.  §  1107.  Dean's  Case,  32 
Grat.  912,  by  no  means  asserts  that,  to 
warrant  a  conviction  upon  circumstantial 
evidence,  time,  place,  motive,  means,  and 
conduct  must  each  and  all  concur  in  point- 
ing out  the  prisoner  as  the  guilty  agent, 
and  that,  if  one  of  those  elements  be  want- 
ing, there  can  be  no  conviction.  It  only 
says  that,  when  all  these  elements  do  con- 
cur, a  strong  cose  is  made  against  him. 

No.  6  is  as  follows:  "The  jury  is  In- 
structed that,  before  the  defendant  can  be 
convicted  as  an  accesHor.y  before  the  fact, 
they  must  be  satisfied  from  the  evidence 
beyond  a  reasonable  doubt  that  the  de- 
fendant was  not  only  piresent  at  the  time, 
but  also  tbey  must  be  satisfied  from  the 
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evidence  beyond  a  reasonable  doubt  tbat 
0he  was  aiding  and  abetting  tlie  perpe- 
trator."  This  InBtruction  was  irrelevant, 
as  the  prisoner  was  not  Indicted  as  an  ac- 
cessory, but  us  principal.  ^Iso,  though 
based  on  the  theory  of  an  accessory  before 
the  fact,  it  supposes  evidence  which  does 
not  salt  that  theory,  hut  would  make 
the  party  a  principal.  Besides,  it  cannot 
be  harmonized  with  No.7in  its  legal  prop- 
osition. 

No.  7  is  us  follows:  "The  Jury  is  In- 
structed that  an  accessory  before  the  fact 
is  one  who,  being  absent  at  the  time  the 
felony  was  committed,  does  yet  procure, 
counsel,  or  command  another  to  commit 
a  felony,  and  words  amounting  to  bare 
permission  will  not  alone  constitute 
this  bffense,  nor  concealment  of  a  design 
to  commit  It."  As  the  prisoner  was  not 
indicted  as  an  accessory,  what  relation  to 
tliocase  has  this  instruction?  It  it  was 
intended  to  tell  the  Jury  that,  as  the  pris- 
oner was  Indicted  as  a  principal,  she  could 
not  be  convicted  If  the  Kvldence  showed 
her  to  be  an  accessory,  it  was  Irrelevant, 
for.  If  guilty,  she  was  a  principal,  and 
there  was  no  evidence  tending  to  show 
that  she  was  only  an  accessory.  It  may 
be  questionable  whether  the  words  "bare 
permission "  reflect  the  law,  or,  at  least, 
■whether  a  permission  on  the  part  of  the 
wife  to  the  murder  of  a  husband  would 
not  make  her  participation  suHiciehtly 
active  as  an  encouragement  to  the  actors 
to  make  her  an  accessory.  Hawkins' 
Pleas  of  the  Crown,  cited  by  Mayo's 
Guide  as  authority  for  this  language 
"bare  permission,"  may  not  sustain  it,  as 
it  says,  (volume  2,  c.  29,  §  16:)  "As  to  the 
second  point,  viz .,  in  what  case  a  man 
shall  be  adjudged  an  accessary  before,  it 
seems  to  he  agreed  that  those  who  by 
hire,  command,  counsel,  or  conspiracy, 
and  it  seems  to  be  generally  holden  that 
those  who,  by  showing  an  express  liking, 
approbation,  or  assent  to  another's  felo- 
nious design  ot  committing  a  felony,  abet 
and  encourage  him  to  commit  it,  but  are 
so  far  absent  when  he  actually  commits  it 
that  he  could  not  be  encouraged  by  the 
hopes  of  any  immediate  nelp  or  assistance 
from  them,  are  all  of  them  accessories  be- 
fore the  fact,  both  to  the  felony  intended, 
and  to  all  other  felonies  which  ahull  hap- 
pen In  and  by  the  execution  uf  it.  If  they 
do  not  expressly  retract  and  counter- 
mand their  encouragement  before  Itis  act- 
ually committed."  The  Italics  are  mine. 
But  I  do  not  deem  it  necessary  to  pursue 
this  featnre  of  instruction  7.  Instructions 
fi  and  7  are  not  urged  in  the  brief  ot  pris- 
oner's counsel. 

No.  8  is  as  follows:  "The  Jury  Is  In- 
structed that,  it  they  believe  from  the  evi- 
dence In  this  cause  that  Clarissa  Morgan 
was  present,  and  saw  the  act  committed 
with  which  this  defendant  Is  charged,  it 
Is  incumbent  upon  the  state  to  have  pro- 
duced the  said  Clarissa  Morgan  as  a  wit- 
ness (If  she  be  living  under  jurisdiction 
and  within  reach  of  the  process  of  this 
court)  In  behalf  ot  the  state,  and  It  can- 
not substitute  circumstantial  evidence  In 
lieu  of  positive  evidence."  No.  9  Is  as  fol- 
lows: "The  Jury  Is  instructed  that  it  de- 
volvea  upon  the  state  to  produce,  if  It  is 


In  her  power.  In  all  criminal  cases  ot  this 
kind, the  very  best  evidence  thatcan  be  ob- 
tained. Therefore,  if  the  jury  believe  from 
the  evidence  in  this  cause  that  the  crime 
wherewith  the  defendant  is  charged  was 
committed  openly  and  not  secretly,  and 
in  the  presence  ot  Clarissa  Morgan,  wbo 
is  now  living  and  within  the  jurisdiction 
ot  the  court  and  subject  to  its  process,  it 
was  the  duty  ot  the  state  to  bare  pro- 
cured her  upon  trial,  and  its  failure  to  do 
so  raises  the  presumption  ot  law  that,  if 
she  had  been  so  produced,  her  evidence 
would  have  been  adverse  to  the  state, 
and  that  that  in  itself  is  snSicient  to  raise 
a  rational  doubt  as  to  the  guilt  of  the  de> 
tendant;  therefore  you  must  acquit."  I 
shall  not  discuss  the  principles  Involved 
in  these  two  instructions,  because  this 
court  In  Cain's  Case,  20  W.  Va.  679,  elabo- 
rately dlscusfied  them,  and  held  that  it  1b 
not  the  duty  of  the  state  to  examine  all 
the  witnesses  present  at  the  commission 
of  an  offense,  and  that  it  is  the  province 
of  the  prosecuting  ofHcer,  and  not  the 
court,  to  determine  who  shall  be  examined 
tor  the  state.  The  tact  that  thestate  fails 
to  call  a  witness  present  at  the  fact  may 
be  considered  by  the  jury,  but  is  not  a 
ground  of  error.  This  child,  Clarissa 
Morgan,  is  the  granddaughter  pt  the  pris- 
oner, and  was  of  tender  years,  and  raised 
by  the  prisoner.  We  do  not  know,  even, 
that  she  knew  the  obligation  ot  an  oatb, 
or  was  at  all  competent,  it  the  law  were 
that  the  state  was  bound  to  cull  her.  Ev- 
idence in  the  case  tends  to  show  that  on 
one  occasion,  after  the  murder,  the  child 
said  she  wanted  to  go  to  her  Uncle  Bas. 
Morris'  house,  and  said  she  was  afraid  to 
stay  with  her  grandmother,  and  her 
grandmother  called  her  a  "dirty  little 
thing;"  and  the  child  persisted  In  going, 
and  said,  "I  am  going  to  tell;"  and  her 
grandmother  said.  "Tell  what?"  and 
added,  "I'll  cut  your  throat,  if  you  tell 
that. "  Under  these  circumstances,  it  is 
not  surprising  that  the  state  exercised  its 
right  ot  not  calling  her  as  a  witness.  Tbe 
prisoner  could  have  called  her. 

No.  12  is  as  follows:  "The  Jury  Is  instruct- 
ed that  if  they  believe  from  the  evidence 
in  this  cause,  beyond  any  reasonable 
doubt,  that  the  decedent  came  to  his 
death  by  poison,  then  no  conviction  can 
be  bad  under  this  Indictment,  and  It  will 
be  your  duty  to  acquit."  This  Instruction 
is  not  insisted  upon  In  the  brief,  and  does 
not  propound  the  law  correctly,  tor,  the 
Indictment  being  the  general  form  pre- 
scribed by  Code  1887,  c.  144,  §  1,  which 
does  not  specify  any  mode  of  killing,  any 
mode  or  manner  of  killing  may  be  pniven 
under  it.  No.  13  is  as  follows :  "The  Jury 
Is  Instructed  that  extrajudicial  confessions 
shoul<i  be  received  with  great  caution. 
Therefore,  If  you  believe  from  the  evidence 
In  this  cause  that  the  confessions  claimed 
to  have  been  made  by  the  defendant  are 
Inconsistent,  improbable,  incredible,  con- 
tradictory, or  discredited  by  other  evi- 
dence, or  were  the  emanations  ot  a  weak 
or  excited  state  of  the  mind,  the  jury  may 
exercise  their  discretion  in  rejecting  tbem, 
either  wholly  or  In  part;  and,  it  you  have 
any  reasonable  doubt  as  to  the  prot>abill- 
ty,  consistency,  or  credibility  ol  such  con- 
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tessions,  or  that  thoy  emanated  trum 
an  nnexctted  mind,  then  it  is  yonr 
doty  to  acqait."  Tbia  instruction  is  bad. 
Tt  malcea  the  case  of  tbe  state  rest  solely 
on  tbe  prisoner's  confession,  telling  tbe 
]ary  tbat,  it  tbey  find  tbe  confession  to  be 
circumstanced  as  set  forth  in  It,  they 
should  disregard  it,  and  acquit  the  prison- 
er, tbns  ignoring  all  other  evidence  in  the 
case  criminating  the  prisoner,  and  there 
was  a  very  considerable  quantity  of  it, 
and  thus  withdrawing  every  other  feature 
of  tbe  case  from  thejury ;  thus  making  the 
court  say  tbat,  in  its  opinion,  it  the  con- 
fesHlon  of  the  prisoner  were  so  circam- 
Btanced,  the  balance  of  the  evidence  was 
inadequate  to  sustain  a  conviction,  and 
BO  making  the  court  usurp  the  province  of 
the  jury ;  and  the  theory  tbat,  it  the  con- 
fession emanate  from  aii  excited  mind.  It 
shonld  be  disregarded,  is  untenable.  That 
was  a  matter  to  he  weighed  by  tbe  jury. 
Tbe  fact  that  parties  were  under  tear  and 
excitement  did  not  exclude  their  confes- 
sions in  Smith's  Case,  10  Orat.  734,  and 
Tenable'sCase,  24  Grat.  639.  Speaking  for 
myself,  while  the  circumstances  of  incon- 
sistency, improbability,  etc.,  supposed  in 
tbe  Instruction,  were  entirely  proper  to  be 
connidered  by  tbe  Jury  in  weighing  the 
confession,  and  the  court  might  properly 
have  told  tbe  jury  tbat  it  should  consider 
those  circumstances,  yet  it  could  not,  as 
proposed  by  this  instruction.  In  vade  the 
province  of  tbe  jury,  and  tell  them  aliso- 
lately  that,  if  the  confession  were  so  cir- 
eomstanced,  they  must  throw  it  away. 
Iq  short,  the  instruction  infringed  upon 
the  province  of  the  jury,  and  was  very 
properly  refused.  The  court,  in  lieu  of 
the  last  instruction,  (13,)  gave  an  instruc- 
tion, No.  26,  as  follows,  and  we  think  there 
is  no  error  in  substituting  it  tor  No.  13, 
and  that  it  was  fair  to  the  prisoner,  and 
all  she  could  ask  on  the  subject  of  which 
ittreated.  Instruction  No.  26:  "Thejury 
are  instructed  tbat,  in  considering  extra- 
jodicial  confessions,  they  have  the  right 
to  take  into  consideration  the  circum- 
stances under  which  they  were  made,  the 
credibility  of  the  witness  or  witnesses  by 
whom  they  are  detailed,  theconditiouand 
circumstances  of  the  party  alleged  to  have 
made  them,  the  probability  or  improba^ 
bllity  of  such  confessions,  and  that  you 
have  tbe  right  to  consider  tbe  same  in 
connection  with  all  the  evidence  in  tbe 
case;  that  you  are  the  sole  judges  of  the 
credibility  of  all  tbe  witnesses  and  the 
Weight  of  the  evidence,  and  you  may  give 
to  the  evidence  of  tbe  witnesses  just  such 
weight  as  you  think  it  entitled  to  under 
the  circumstances  of  the  case. "  The  pris- 
oner complains  of  the  refusal  of  instruc- 
tion No.  14,  wbicb  is  as  follows:  "The  jury 
la  instructed  that.  If  they  believe  from  tbe 
evidence  in  this  cause  that  the  confessions 
detailed  by  C.  Craig,  as  having  been  made 
to  him  by  defendant,  were  extorted  from 
her  by  false  representations  of  apparently 
Btrong  and  incontrovertible  evidence  of 
gnllt  which  he  claimed  to  have  in  his  pos- 
Besslon,  then  such  confessions  should  be  re- 
ceived by  you  with  extreme  caution,  and 
yoo  may  reject  or  receive  them  either  in 
wholeorinpart."  I  think  it  trenched  upon 
the  Jury's  right  to  weigh  and  consider  tbe 


confession,  without  any  discounting  of  its 
effect  by  the  court,  as  a  legal  proposition. 
As  to  these  instructions,  in  effect,  telling 
the  Jury  bow  to  treat  the  confession,  I 
would  apply  the  language  used  by  Judge 
Johnson  In  State  v.  Betsall,  11  W.  Va.,  on 
page  740,  tbat  "In  Virginia  and  this  state 
tbe  juries  are  tbe  judges  of  tbe  law  as  well 
as  tbe  facts  in  a  criminal  case;  and  while 
the  court  may  charge  the  jury  as  to  the 
law  of  tbe  case,  yet  tbe  court  is  not  per- 
mitted to  charge  the  jury  as  to  the  weight 
of  the  evidence.  Our  courts  are  somewhat 
peculiar  in  this  respect;  but  the  law  has 
been  so  held  in  Virginia  from  the  earliest 
history  of  its  Jurisprudence,  and  we  think 
It  constitutes  one  of  the  brightest  orna- 
ments thereof."  In  Ross  v.  Gill,  1  Wash. 
(Va.)  88,  Pres.  Pendleton  said:  "If  the 
question  depends  on  the  weight  of  the 
testimony,  the  jury,  not  the  court,  are  ex- 
clusively and  uncontrollably  tbe  judge." 
See  Hurst's  Case,  11  W.  Va.  75.  In  Bet- 
sail's  Case,  while  the  practice  stated  in  all 
the  books  Justified,  uay,  made  it  the  duty 
of,  tbe  Judge  to  advise  the  jury  not  tocon- 
Tict  on  the  uncorroborated  testimony  of 
an  accomplice,  and  that  its  omission  is 
error,  (1  Greenl.  Ev.  $  380,)  it  was  there 
held  that  a  verdict  might  rest  solely  ou 
bis  testimony,  and  that  ."in  this  state  it 
is  not  proper  tor  the  court  to  give  any 
instructions  to  the  Jury  as  to  thp  weight 
of  such  or  any  other  evidence."  And  be- 
sides. I  think  tbat  instruction  26.  given  in 
lieu  of  13,  was  all  that  tbe  prisoner  was 
entitled  to  on  tbe  matters  contained  in  No. 
14  as  well  as  13. 

Instruction  No.  15  refused  tbe  prisoner 
Is  as  follows:  "The  Jury  is  instructed 
that,  if  they  believe  from  the  evidence  in 
this  cause  that  a  conspiracy  was  formed 
by  the  defendant  and  others  associated 
with  her  for  tbe  purpose  of  murdering 
Jacob  Morgan,  tbe  decedent  named  in  the 
indictment  in  this  prosecution,  then  no 
conviction  can  be  bad  of  tbe  defendant 
under  this  indictment. "  It  is  plainly  bad. 
Why  could  she  not  bo  convicted  under  this 
indictment,  though  she  bad  entered  Into  a 
conspiracy?  If  the  Instruction  had  said 
that  if  she  entered  Into  such  a  conspiracy, 
but  was  not  present  aiding  and  abetting 
at  a  murder.  It  would  have  been  proper. 
Tbe  theory  of  the  state  was,  and  It  gave 
evidence  tending  to  show,  tbat  theprlson- 
er  had  confederated  with  others  to  mur- 
der her  husband,  and  was  present  aiding 
and  encouraging  the  bloody  and  atrocious 
deed ;  and  she  admitted  to  different  per- 
sons, at  different  times,  she  was  present, 
and  there  was  no  evidence  of  her  absence; 
and  tbe  instruction  was  improper  and  ir- 
relevant. 

Tbe  court  gave  the  following  instruc- 
tion, on  tbe  state's  motion:  "If  thejury 
believe  from  the  evidence,  beyond  any  rea- 
sonable doubt,  that  a  conspiracy  was 
formed  between  the  prisoner,  Mary  Jane 
Morgan,  and  other  persons,  whose  names 
are  unknown,  that  the  purpose  of  that 
conspiracy  was  to  murder  Jacob  Morgan, 
and  that,  pursuant  to  that  conspiracy, 
the  unknown  members  of  tbe  conspiracy, 
or  some  of  them,  killed  Jacob  Morgan, 
and  that  the  killing  was  done  with  malica 
aforethought,  eitber  expressed  or  implied, 
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and  that  the  priaoner,  Mary  Jane  Mor- 
gan, was  present  at  the  time  Jacob  Mor- 
gan was  killed,  and  aided  by  actH,  or  en- 
couraged by  words  or  gestures,  thoHe 
actually  engaged  in  said  killing,  then  said 
prisoner  was  a  principal  la  the  killing  and 
murder. "  It  does  not  seem  to  be  assigned 
as  error,  but  it  is  urged  in  the  brief  of 
prisoner's  counsel  as  error,  because  it  Is 
said  that,  while  it  states  the  law  correct- 
ly,  there  was  no  evidence  tending  to  prove 
such  a  conspiracy,  and  that  the  prisoner 
aided  in  the  murder.  Cbrista  Craig  stat- 
ed, in  effect,  that  the  prisoner,  on  being 
told  that  he  had  evidence  implicating  her, 
asked  him  how  he  got  it;  that  lie  showed 
her  some  statements  implicating  her, 
when  she  again  asked  how  be  got  the  in- 
tormatiocand  asked  Craig  if  he  could  not 
help  her,  when  he  told  her  that  he  could, 
on  condition  that  she  would  tell  him  if 
there  was  not  a  plot  to  murder  Morgan, 
and  she  admitted  there  had  been,  and 
that  it  was  formed  on  a  Sunday,  not  on  a 
Wednesday,  and  she  promised  to  tell  him 
who  was  in  the  plot,  but  did  not,  though 
requested  by  him  several  times  to  do  so 
alter  she  had  been  released  from  jail ;  that 
he  asked  her  what  was  the  inducement  to 
kill  Morgan,  and  she  said  she  cared  noth- 
ing tor  him ;  that  he  did  not  please  her 
any  too  well ;  that  there  were  other  men 
she  could  enjoy  herself  with.  Craig  also 
stated  that  he  asked  her  what  they  did 
with  the  blood  on  the  floor,  and  she  said 
she  had  scrubbed  it  up.  He  also  stated 
that  he  told  her  that  on  the  night  of  the 
murder  he  was  about  the  house  for  a  bad 
purpose,  at  a  certain  time  and  place,  and 
told  her  the  number  of  times  she  had  come 
out  of  the  house,  and  she  exclaimed,  "  My 
God,  you  know  it."  She  gave  ('raig  her 
note  for  $IUO  for  bis  services  and  favor. 
There  was  evidence  that  she  was  anxious 
to  have  her  husband  convey  her  bis  farm ; 
that  she  said  if  Morgan  were  dead  she 
would  draw  a  pension,  and  asked  wheth- 
er she  would,  nnd  was  iuformed  that  she 
would;  that  she  was  discontented,  and 
lived  unhappily  with  her  husband ;  and 
said  she  had  been  "haggared  to  death." 
and  would  rather  die  than  live  in  that 
way;  and  that  she  would  have  things  car- 
ried t<»  her  own  notion.  On  one  occasion, 
when  mad.  she  said  she  would  be  God 
damned  If  Hhe  was  going  to  live  there  an- 
other year  longer.  She  said  she  did  not 
think  hard  of  the  men  that  murdered  him, 
and  that  he  was  better  off.  She  told  sev- 
eral shortly  before  the  murder  that  she 
bad  a  dream  that  two  or  three  men  had 
come  there  to  murder  her  husband,  and 
said  she  knew  he  would  be  murdered.  On 
one  occasion,  when  the  conversation  was 
about  her  husband's  going  west  when  he 
should  receive  his  pension,  she  said  that 
It  would  do  him  no  good,  for  some  one 
would  kill  him  for  his  money;  and,  some 
one  paying  that  be  reck(med  not,  she  said, 
"  You  will  see. "  After  his  murder  she  still 
talked  of  this  dream,  saying  that  she  knew 
he  would  bi>  killed  from  that  dream  ;  that 
"she  dreamed  it  was  done,  and  her  dream 
turned  out  Just  the  same  men  she  saw  in 
her  dream."  She  uniformly  and  frequent- 
ly stated  that,  while  she  and  her  husband 
were  at  supper  after  dark,  an  unknown 


man  came  to  the  bouse,  and  asked  supper 
for  three,  and  then  the  man  shot  her  hus- 
band in  the  breast,  and  they  engaged  in  a 
scufBe  around  the  room,  and  her  husband, 
though  she  did  not  lift  a  finger  to .  help 
him,  wan  getting  the  better  of  this  man, 
when  another  man  appeared  on  the  scene 
and  commenced  catting  the  throatof  ber 
husband,  whereupon  she  fled.  The  room 
was  found  in  order,  the  table  set,  giving 
no  evidence  of  a  scuffle.  The  physicians 
who  made  the  po8t  mortem  examination 
say  that  the  deadly  shot  through  liver 
and  lungs  would  have  instantly  paralysed 
Morgan  so  that  he  could  not  scuffle,  tend- 
ing to  show  the  utter  improbability  of 
any  such  scuffle  as  she  narrated.  She  told 
that  he  was  shot  in  the  breast,  while  it  la 
certain  it  was  in  the  back.  In  one  of  hla 
garments  was  found  $3.29,  In  another  %\\. 
The  prisoner  had  on  her  person  f  IIU  of  his 
money  after  the  murder,  which  she  asked 
a  party  to  conceal.  If  strangers  murdered 
him  for  money,  it  is  strange  that  they  left 
any  money.  There  was  evidence  tending 
to  show  that  a  skirt  of  the  prisoner's, 
found  bidden  In  a  barrel  of  feathers  in  the 
loft,  and  thence  moved  and  hidden  under 
the  hearth,  had  blood  on  it.  This  short 
statement  is  enough,  I  think,  to  show 
that  there  was  evidence  tending  to  show 
such  conspiracy,  that  she  was  a  party  to 
it,  and  that  she  was  present  at  the  mur- 
der, encouraging  it,  if  not  committing  It 
alone  and  unaided,  so  as  to  render  the  in- 
struction asked  by  the  state  relevant.  The 
evidence  in  the  record  is  very  detailed  and 
voluminous,  showing  many  more  circum- 
stances bearing  on  this  instruction  and  on 
the  general  phase  of  the  case  than  I  have 
given. 

The  sixth  and  last  ground  relied  upon 
for  reversing  the  sentefnce  is  that  the  evi- 
dence did  not  warrant  the  verdict.  I  shall 
not  detail  the  evidence  under  this  head. 
As  no  two  cases  ara  alike  in  facts,  such  de- 
tail would  beno precedent  for  futurecases, 
and  is  not  necessary  for  thepurposes  of  our 
decision.  I  have  stated  under  otherheads 
only  a  fraction  of  the  many  facts  and  cir- 
cumstances appearing  in  the  many  pages 
of  the  evidence.  Enough  hasb<vn  indicat- 
ed, however,  to  show  that  there  was  some 
evidence— a  great  deal  of  evidence— tending 
to  sustain  the  verdict.  In  the  Hrst  place, 
as  to  the  motion  for  a  new  trial,  I  remark 
that  the  record  certifies,  not  the  facts,  but 
the  evidence,  and  therefore  we  are  to  ap- 
ply the  well-established  rule,  acted  on  In 
Flanagan's  Case,  26  W.  Va.  116,  and  Bak- 
er's Case,  »3  W.  Va.  319,  10  S.  E.  Rep.  639, 
that,  in  such  case,  this  court  will  not  re- 
verse the  Judgment  unless,  after  rejecting 
all  the  conflioting  parol  evidence  of  tbe  ex- 
ceptor, and  giving  full  faith  and  credit  to 
that  of  the  adverse  party,  the  decision  of 
the  trial  court  still  appears  to  be  wrong. 
Assault  is  made  in  argument  on  the  credit 
of  witnesses  Callahan  and  Craig,  but,  un- 
der the  rule  JuBt  stated,  they  are  to  be  giv- 
en credit.  The  evidence  of  Craig  Is  very 
material  In  this  case,  the  case  turning 
largely,  but  by  no  means  entirely,  upon 
it.  A  jury  is  uncontrollably  the  judges 
of  the  creditof  witnesses,  and,  whereacase 
turn^  solely  or  materially  on  the  credit  of 
witnesses,  a  new  trial  will  not  be  granted 
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by  this  coart.  Patteson  v.  Ford,  2  Grat. 
1»:  Proctor  v.  Spratley,  78  Va.  254.  A 
miuconception  of  the  fa  actions  of  tbls 
coart,  as  to  setting  nside  a  verdict,  seems 
to  prevail  quite  widely.  It  seems  to  be 
considered  that  tills  court  can  take  the 
place,  not  only  of  a  clrcait  judge,  but  also 
tliat  of  a  Jury,  and  enter  upon  the  process 
of  welgblogeTldence.and.lf  itshould  think 
the  evidence  short,  or  sacb  as,  had  its  mem- 
beiB  been  of  the  Jury,  they  would  not  have 
found  the  verdict,  tben  the  verdict  should 
be  set  aside.  Thte  is  by  no  means  the  func- 
tion of  this  court.  This  would  be  tor  tbia 
court  to  usurp  the  province,  not  only  of 
the  trial  Judge,  but  that  of  the  Jury,  who 
are  peculiarly  the  triers  of  fact  under  our 
system.  The  circuit  Judge  and  the  Jury  see 
and  hear  the  witnesses,  their  words,  their 
demeanor,  their  countenances,  the  true 
and  actual  features  of  the  case,  while  we 
see  only  the  evidence  on  paper,  and  are  at 
this  distance  much  less  competent  to 
weigh  evidence.  Why  have  a  Jury  and  cir- 
cuit Judge,  18  in  number,  if  their  verdicts 
are  to  be  reversed  by  4  appellate  Judges, 
because  they  happen  to  think  their  decis- 
loa  erroneous  on  the  evidence?  In  Law- 
rence's Case,  30  Orat.  845,  the  Judges  said 
they  would  have  acquitted  the  prisoner  if 
they  bad  been  on  the  Jury,  or  granted  a 
new  trial  had  Ihey  presided  at  the  trial, 
but  as  an  appellate  court  they  could  not 
do  so.  Same  principle  in  McCune's  Case,  2 
Rob.  (Va.)  771;  Sheff  v.  Huntington,  18 
W.  Va.  307.  I  am  aware  that  cases  in  Vir- 
ginia and  this  state  are  to  be  found  grant- 
ing new  trials  where  there  was  evidence 
tending  to  sustain  the  verdict,  but  the  ap- 
pellate court  undertook  to  weigh  the  evi- 
dence, and  grant  new  trials,  with  perhaps 
doabtful  propriety,  and  seemingly  not  in 
harmony  with  the  principles  they  them- 
selves laid  down.  The  principles  on  which 
an  appellate  court  will  act  in  this  matter 
have  been  stated  in  differing  language,  on 
dilTerent  occasions,  and  the  exact  rule  is 
Bomewbat  bard  to  deOne.  In  Hill's  Case, 
2  urat.  S94.  and  Grayson's  Case,  6  Grat. 
712,  it  is  said  that  It  is  only  where  a  ver- 
dict Is  "plainly  against  the  evidence,  or 
without  Bufflcient  evidence;"  so  in  Smith's 
Case.  24  W.  Va.  815:  but  different  men,  un- 
der this  rule,  would  differ.  In  Miller  v.In- 
Burance  Co.,  12  W.  Va.  116.  and  SheB  v.  Hun- 
tington. 16  W.  Va.  308,  it  is  said  a  new 
trial  should  be  "  only  In  a  case  of  plain  de- 
riatiun  from  right  and  Justice,  not  in  a 
doubtful  case,  merely  because  the  court,  if 
on  the  Jury,  would  have  given  a  diRerent 
verdict;  "that  the  verdict  "ought  not  to  be 
Interfered  with  •  •  •  unless  manifest 
wrong  and  Injustice  have  been  done,  or  nn- 
leHS  the  verdict  is  plainly  not  warranted  by 
the  evidence  or  facts. "  Othercasesphrase 
it  in  different  language.  A  criminal  case 
in  a  circuit  court,  and  in  this  court  on  an 
overruled  motion  for  a  new  trial,  occupies 
a  vastly  different  place.  I  might  almost 
say  that  in  the  circuit  court  the  question 
is  whether  the  prisoner  is  guilty  beyond  a 
reasonable  doubt,  whereas,  after  a  verdict 
of  guilt  and  its  approval  by  the  circuit 
2onrt,  the  situation  is  reversed,  and  the 
^nestion  here  Is  whether  It  appears  that 


be  is  innocent.  I  think  that  an  appellate 
court  enters  on  dangerous  ground  when  it 
assumes  the  role  of  a  jury,  and  enters  upon 
the  process  of  accurately  weighing  evi- 
dence. I  think  that,  when  there  is  some 
evidence  to  sustain  a  verdict,  it  is  danger- 
ous to  overthrow  It.  It  seems  tome  that, 
where  the  question  is  whether  there  Is  suf- 
ficient evidence  to  sustain  a  verdict,  the 
language  used  in  several  cases,  so  far  as 
language  can  express  a  general  rule  aptly, 
reflects  the  true  principle,  and  that  is  that 
"Where  some  evidence  has  been  given 
which  tends  to  prove  the  facts  In  issue,  or 
the  evidence  consists  of  circumstances  and 
presumptions,  a  new  trial  will  not  be 
granted  "by  an  appellate  court.  Grayson's 
Case,  6  Grat.  712 ;  Sheff  v.  Huntington,  16  W. 
Va.  807;  Miller  v.  Insurance  Co.,  12  W.  Va. 
116.  I  strongly  approve  the  aptness  and 
force  of  Judge  Sntdeb's  language  in  Coop- 
er's Case.  26  W.  Va.  338:  "In  Virginia  and 
this  state  the  courts  havealways  guarded 
with  Jealous  care  the  province  of  a  jury. 
If  tbe  question  depends  on  the  weigh  t  of 
testlmon.v.  or  inferences  and  deductions 
from  facts  proved,  the  Jury,  not  the  court, 
are  exclusively  and  uncontrollably  the 
judges.  This  conclusion  is  based  upon 
the  well-established  rule  that  the  jury  are 
the  sole  judges  of  the  evidence,  the  credi- 
bility of  all  admissible  testimony,  and  the 
Inferences  from  thefacts and  circumstances 
proved."  In  Beteall's  Case,  on  p.  743  of 
11  W.Va.,  Judge  Jobnbo.w  said  that,  where 
a  jury  has  found  a  pai-ty  guilty  in  a  crim- 
inal case,  and  a  new  trial  is  asked  on  the 
ground  that  tbe  evidence  is  insufflcient  to 
sustain  tbe  verdict,  the  appellate  court 
will  not  grant  a  new  trial,  unless  it  Is  "ir- 
resistibly clear  that  the  conviction  was 
wrong.  *  We  cannot  say  that  it  is  thus 
clear  that  tbe  verdict  in  this  easels  wrong; 
Indeed,  grave  and  solemn  as  is  this  verdict, 
we  do  not  see  that  it  is  unjust.  It  seems 
to  uie,  after  reading  all  tbe  evidence,  that 
time,  place,  motive,  and  conduct  point  to 
the  accused  as  tbe  guilty  agent  in  this 
horrible  murder,  and  this  circumstance, 
under  Dean's  Case,  32  Grat.  912,  makes  a 
strong  case  against  her.  It  is. a  most 
solemn  duty,  that  of  confirming  a  sentence 
condemning  a  woman  to  the  penitentiary 
as  long  as  life  shall  last.  Let  ua  hope  that 
no  mistake  has  been  committed.  It  is  a 
terrible  crime  of  which  the  prisoner  has 
been  convicted,  the  murder  of  a  husband, 
and  the  deed  done  in  so  cruel  and  I'evolting  a 
manner  as  to  make  us  shudder.  If  guilty, 
the  prisoner  meets  a  well-deserved  punish- 
ment; and  her  conviction  is  but  another 
of  the  many  instances  to  show  that  the 
law,  "Thou  Shalt  do  no  murder,"  is  yet 
as  vital  and  instinct  with  life,  as  when  It 
was  delivered  by  tbe  great  Law-Giver,  and 
follows  the  guilty  one  with  unerring  eye 
and  unfaltering  step.  The  Judgment  is 
affirmed. 

Lucas,  P.,  and  Enolibh,  J.,  concur. 

Holt,  J.,  is  of  opinion  that  tbe  record 
shows  a  case  in  which  the  prisoner's  mo- 
tion to  separate  tbe  wltnessessbould  bars 
been  granted. 
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Fergdson'8  Adm'b  V.  Wills. 

{Supreme  Cowrt  of  Appeals  of  VirginUi.    July 
.     2,1»»1.) 

ADMINIgTRATORS — CONTBACT  OF  DSOEASBD — NO- 
TICE—BiLL  OP  Exceptions. 

1.  Where  one  contracted  with  a  person  since 
deceased  to  build  a  church,  the  fact  that  the  ad- 
ministrator, shortly  after  the  work  was  com- 
menced, gave  notice  not  to  proceed  therewith, 
and  that  the  estate  would  not  be  responsible 
theretor,  was  no  bai-  to  a  recovery  for  work  aft- 
erwards done,  when  the  church  was  completed 
according  to  the  contract. 

2.  The  fact  that,  before  proceeding,  the  con- 
tractor secured  the  ^aranty  of  the  church  trus- 
tees that  he  should  be  paid  the  contract  price, 
and  as  much  in  excess  of  it  as  the  work  should 
cost,  and  that  he  then  sublet  the  work  to  another 
did  not  bar  a  recovery  against  the  estate  on  the 
original  contract. 

8.  The  action  of  the  trial  court  tn  amending 
a  requested  instruction  cannot  be  reviewed  when 
the  instruction  Itself  is  not  embodied  in  the  bill 
of  exceptions.  The  fact  that  the  clerk  copied  it 
into  the  transcript  made  it  uo  port  of  the  record. 

4.  Alleged  error  in  overruling  a  motion  for  a 
new  trial,  on  the  ground  that  the  verdict  was 
contrary  to  the  law  and  the  evidence,  cannot  be 

_  considered,  when  the  bill  of  exceptions  shows 
'  that  all  the  evidence  is  not  certified. 

5.  Where  au  instruction  covering  the  law  of 
the  case  has  been  given,  It  is  not  error  to  refuse 
to  give  another,  though  it  state  the  law  correctly 
in  a  different  manner. 

Error  to  circuit  court,  Roanoke  couuty ; 
He.vry  E.  Blair,  Judge. 

Mr.  GrlfBn,  for  plaiutttf  'n  error.  Haas- 
brongh,  Pena  A  Cocke,  lor  defendant  in 
error. 

Lkwis,  p.  I'his  was  an  action  o.  cove- 
nant in  the  circuit  court  ol  Roanoke  coun- 
ty, wherein  W.  L.  Wills  was  plaintiff,  and 
Henry  S.  Trout,  administrator  of  I.  M. 
Ferguson,  deceased,  was  defendant.  The 
action  was  upon  a  sealed  contract,  en- 
tered Into  on  the  5th  day  of  March,  1881, 
between  the  defendant's  Intestate  and 
Wills,  for  the  erection  ot  a  church,  In  the 
then  town  of  Big  Lick,  on  a  lot  thereafter 
to  be  selected  by  the  coajfregatlon  or  trus- 
tees of  the  church.  The  stipulated  price 
for  the  work  was  fl,962.70.  Ferguson 
died  about  the  Ist  of  April  thereafter,  and 
the  defendant  qualified  as  his  administra- 
tor. The  site  was  not  selected  until  near- 
ly a  year  after  the  date  ol  the  contract, 
soon  alter  which  the  work  was  com- 
menced. Shortly  thereafter,  to-wit,  on 
the  4th  ol  April,  18S2,  the  administrator 
notified  Wilis  in  writing  not  to  build  the 
church  under  the  contract,  and  saying  fur- 
ther that,  if  be  did  so,  it  would  be  at  bis 
own  risk,  and  that  payment  woald  be 
contested.  Wills  was  by  trade  a  carpen- 
ter, and  for  some  time  had  been  in  the  em- 
ploy ol  John  Kelauver  &  Son.bouse-build- 
era  and  contractors.  He  was  a  man  of 
limited  means,  and  was  consequently  un- 
able, without  the  aid  of  others,  to  perform 
thecontrnct.  Accordingly  he  proposed  to 
Kelauver  &  Son  to  turn  over  the  contract 
to  them,  which  they  declined,  on  the 
ground  that  they  were  not  willing  to  un- 
dertake the  work  lor  the  price.  He  was 
then  told  by  the  trustees  to  go  on  with 
the  work,  and  that  the.v  would  not  only 
guaranty  him  his  money,  but  that  he 
would  be  paid  lor  the  work  the  dlHerence 


between  the  contract  price  and  the  cost  ot 
the  work  when  completed.  Kelauver  & 
Son  thereupon  agreed  with  WUU  to  do 
the  work  for  hlni,  and  employed  him  as 
their  foreman  to  do  it,  paying  him  fur  his 
services  two  dollars  a  day;  and  they  were 
subsequently  paid  lor  the  work  by  "  Wills" 
check  on  the  bank."  From  what  source 
Wills  got  the  money  does  not  distinctly 
appear,  but  the  presumption  ishegotit 
Iroin  the  trustees.  The  work  was  com- 
pleted about  the  1st  of  September,  1882. 
A  witness  lor  the  plaintiff,  Rev.  L.  L. 
Loyd,  who  was  In  charge  olthe  church, 
testifies  that  he  overlooked  the  work,  and 
that  It  was  done  by  Wills  under  the  con- 
tract with  the  delendant'B  intestate;  that 
he  heard  ol  no  other  contract;  and  that 
the  work  was  done  in  accordance  with 
the  specifications  ol  that  contract.  The 
jury  lound  a  verdict  for  the  plaiiitifl,  upon 
which  Judgment  was  entered,  which  Is  the 
judgment  complained  ol.  The  question  is 
whether  there  Is  any  liability  on  the  part 
ol  Fergusons'  estate  to  the  plalntlfl  by 
reason  ol  the  contract  aloresaid,  or 
wlifther  that  contract  was  abrogated  or 
abandoned,  and  the  work  done,  not  by 
the  plaintiff,  but  by  other  parties  un- 
der a  different  contract.  That  the  obliga- 
tion of  the  contract  was  not  affected  by 
the  notice  served  by  the  administrator  on 
the  plaintiff,  obove  mentioned, is  too  plain 
lor  discussion.  II  it  wos,  then  all  that  a 
parfy  to  a  contract  has  to  do  who  wisbes 
to  rid  himself  of  its  obligations  is  to  notify 
the  other  party  not  to  perform  his  part  ot 
it,  and  the  contract  Is  at  an  end.  But 
such  a  proposition  is  not  sanctioned  by 
any  principle,  either  ollaw  or  justice,  and 
cannot  seriously  be  contended  lor.  The 
ciicuit  court  did  not  err,  therefore,  in  re- 
fusing to  Instruct  the  jury,  on  the  motion 
of  the  defendant,  that  if  the  said  notice 
was  given  before  work  under  the  alleged 
contract  was  commenced,  and  If  tbe  plain- 
till  therealter  did  the  work  relying  on  the 
alleged  contract,  he  could  only  recover 
the  profits  that  he  might  show  himselt  en- 
titled to  for  doing  his  work  under  the  con- 
tract. In  short,  the  notice  was  without 
any  legal  eflect  whatever,  and  the  court 
did  not  err  lu  reluslng  to  give  any  of  the 
instructions  offered  by  the  delendant, 
which,  11  given,  would  have  told  the  jury 
otherwise.  Nor  is  there  anything  to  show 
that  the  contract  was  abandoned  by  the 
plaintiff.  Tbe  case,  so  lar  as  it  is  disclosed 
by  the  record,  is  simply  this:  The  plain- 
tiff, being  without  means  of  bis  own  to 
fulfill  the  contract,  arranged  with  Knfau- 
ver  &  Son  to  do  the  work  for  him.  They 
did  do  it,  and  be  paid  them  tor  it  witb 
money,  no  doubt  received  from  the  trus- 
tees, bat  that  is  Immaterial.  They  simply 
verbally  guarantied  that,  it  he  would  go 
un  and  complete  the  contract  entered  Into 
by  blra  with  Ferguson,  he  should  lose 
nothing  by  It.  That  contract  was  com- 
pleted, not  by  turning  it  over  to  Kefauver 
&  Son,  but  through  their  aid  or  instru* 
mentality,  and,  so  tar  as  Ferguson's  es- 
tate Is  concerned,  their  work  was  tbe 
plaintiffs'  work.  Such  being  the  tendency 
of  the  evidence,  the  circuit  court  properly 
submitted  the  case  to  the  jury  in  giving 
the  following  instruction  at  the  instance 
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of  the  plain tiO:  "The  court  Instructs  the 
jury  that.  If  they  believed  from  fie  evi- 
dence that  the  plaintiff,  either  himself  or 
through  others  employed  by  him,  con- 
stracted  the  building  In  the  declaration 
mentioned,  in  accordance  with  the  spectB- 
cations  in  6aid  agreement  set  forth,  and 
relying  upon  the  contract  in  the  declara- 
tion mentioned,  then  the  Jury  shall  find  for 
the  plaintiff  the  price  therefor  In  said 
agreement  stipulated  to  bepaid  bylsham 
M.  Ferguson  to  the  plaintiff,  although 
from  tlie  evidence  the  Jury  may  believe 
that  outside  parties  by  parol  agreement 
guarantied  that  the  plaintiff  should  lose 
nothing  by  his  construction  of  said  build- 
Idk  under  said  agreement,  and  actually 
advanced  to  the  plaintiff  the  money  neces- 
sary to  pay  for  the  material  and  labor 
employed  In  the  construction  of  the  said 
building."  This  instruction  covers  the 
entire  case  as  shown  by  the  record.  Hence 
there  was  no  error  in  the  refusal  of  the 
court  to  instruct  the  jury  that  If  they 
sbonld  believe  from  the  evidence  that  the 
plaintiB  did  not  construct  the  church  un- 
der the  contract  in  question,  but  that  it 
was  erected  by  other  parties,  not  under 
that  contract,  and  relylngon  the  promises 
of  other  i)ersons  to  pay  for  the  building 
when  completed,  then  the  plaintlH  was 
not  entitled  to  recover  in  this  action.  It 
it  can  be  fairly  said  that  this  instruction 
is  relevant  to  the  evidence,  the  refusal  to 
give  it,  we  repeat,  was  not  a  reversible 
error,  because  the  point  is  sufficiently  pre- 
sented in  the  instruction  given  to  the 
plaintiff,  and  the  settled  rule  is  that,  when 
an  instruction  is  given  which  covers  the 
entire  case,  and  properly  submits  It  to  the 
Jury,  it  is  not  error  to  refuse  to  give  an- 
other, even  though  in  point  of  law  it  is 
correct. 

The  next  objection  relates  to  the  action 
of  the  court  in  amending  the  second  in- 
struction offered  by  the  defendant.  But 
the  instruction  itself  is  not  set  out  in  the 
bill  of  exceptions,  and  therefore,  although 
copied  into  the  transcript  by  the  clerk.  It 
la  not  a  part  of  the  record  proper,  and 
:annot  be  considered  here. 

The  next  and  last  assignment  of  error 
is  that  the  court  erred  in  overruling  tbe 
motion  for  a  new  trial,  which  motion  was 
based  on  the  ground  that  the  verdict  was 
contrary  to  the  law  and  the  evidence.  It 
appears,  however,  from  the  bill  of  excep- 
tions, that  all  the  evidence  before  the  Jury 
Is  not  certified,  and  hence  the  objection  is 
nnavaillng.  In  such  a  case  the  appellate 
coart  cannot  know  the  grounds  of  the  ac- 
tion of  the  trial  court,  and  must  presume 
that  It  was  right.  The  judgment  is  af- 
firmed. 


(88  V».  Ml) 

Fabrier  v.  Rrtnolds. 

aSupreme  Court  of  Appeals  of  Virginia.    July 
a.  1891.) 

Contract  fob  Salb  of  Lands  —  Hazard  as  to 
QcASTiTY — Specific  Fekfohmance— Receipt. 
1.  A  contract  for  the  sale  of  land,  described 
as  "all  that  parcel  or  tract  of  land  situate  on  the 
waters  of  Sinking  creek,  .in  the  county  of  Craig, 
rtate  of  Virginia,  known  as  the  '  C.  B.  Duncan 
I'ann,'  containing  flftv-sii  acres,  more  or  less," 
>*  s  contract  of  hazard  as  to  quantity,  and  the 


vendee  cannot  claim  a  corresponding  reduction 
in  the  price,  especially  when  he  is  well  acquaint- 
ed with  tbe  land. 

3.  The  fact  that  the  vendor  signed  a  receipt 
for  the  purchase  money  prepared  by  the  vendee, 
and  stating  that  the  land  contained  56  acres, 
which  latter  provision  he  did  not  read,  cannot 
control  the  interpretation  of  the  contract  in  an 
action  by  tbe  vendor  for  specific  performance. 

Hansbrough  &  Hansbrongh,  for  appel- 
lant.   J.  W.  Marshall,  for  appellee. 

Per  Curiam.  This  is  an  appeal  from  a 
decree  of  the  circuit  court  of  Craig  county, 
rendered  on  the  17th  day  of  October,  1890. 
The  bill  In  this  cause  whs  filed  In  Febru- 
ary, 1890,  by  the  appellant,  B.  W.  Farrier, 
against  tbe  appellee,  R.  C.  Reynolds,  and 
others,  to  compel  the  specific  performance 
by  the  said  appellee  of  a  contract  made  by 
him  for  the  purchase  of  the  land  of  the 
appellant  known  as  the  "Duncan  Farm" 
at  the  price  of  $1,300.  The  appellee  an- 
swered, admitting  the  purchase  of  this 
land  at  the  price  stated,  but  alleging  that 
the  land  had  fallen  off  more  than  one- 
fourth  in  quantity  upon  a  survey,  and 
claiming  an  abatement  of  the  purchase 
price  on  that  account;  and,  as  the  tract 
was  without  bullrliugs,  claiming  that  the 
average  price  per  acre  of  the  whole  tract, 
under  the  purchase  price  agreed,  should  be 
applied  to  the  deflciency,  and  tendering,  as 
he  had  done  before  suit  was  brought,  the 
balance  of  the  purchase  money  still  due, 
upon  this  basis  of  38J^  acres  instead  of  56 
acres,  adding  2  acres  to  the  38J^  acres, 
making  40J|{.  The  appellant,  upon  the 
other  hand.  Insists  that  it  was  a  contract 
of  hazard,  and  a  sale  in  gross  of  a  tract  of 
Inclosed  land  by  Its  well-known  name  in 
the  neighborhood,  and  by  its  known 
boundaries,  made  to  a  person  well  ac- 
quainted with  It,  living  close  by.  The 
depositions  were  taken  on  both  sides,  and 
the  plaintiff,  the  appellant  here,  testifled 
that  the  purchaser,  the  appellee,  expressly 
took  upon  himself  the  hazard,  and  agreed 
to  purchase  without  reference  to  the  num- 
t»er  of  acres,  and  signed  a  written  con- 
tract stating  that  the  land  contained 
"fifty-six  acres,  more  or  less;"  and,  upon 
making  a  payment  afterwards,  had  drawn 
a  receipt  setting  forth  the  purchase  of  56 
acres,  which  he  had  signed  without  read- 
ing carefully ;  that,  suspecting  no  trap,  he 
had  merely  looked  at  it.  and,  seeing  the 
amount  paid  was  correctly  stated,  he  had 
signed  It.  The  appellee,  on  the  other 
hand,  said  that  there  was  nothing  said 
about  the  acreage  more  than  was  ex- 
pressed In  the  contract.  At  the  bearing, 
the  circuit  court  being  of  opinion  that  the 
sale  in  question  was  a  sale  by  the  acre, 
and  not  a  sale  In  gross  and  at  hazard, 
abated  the  purchase  price  accordingly; 
from  which  decree  the  plaintiff  applied  for 
and  obtained  an  appeal  to  this  court. 

The  agreement  between  the  parties  on 
this  point  was  as  follows:  "All  that  par- 
cel or  tract  of  land  situated  on  the  waters 
of  Sinking  creek,  in  the  county  of  Craig 
and  state  of  Virginia,  known  as  the  'C.  B. 
Duncan  Farm,"  containing  flfty-six  acres, 
more  or  less. "  The  evidence  shows  that 
tbe  tract  of  land  In  question  was  Inclosed 
by  a  fence,  and  well-known  to  tbe  pur^ 
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chaser,  who  resided  In  the  immediate 
neighborhood,  aud  owned  laud  close  by; 
that  the  vendor  intended  to  sell  by  the 
tract,  and  would  not  have  taken  the  haz- 
ard on  himself;  that,  pendtn;;  the  negotia- 
tions between  the  appellant,  Farrier, 
(when  lie  was  aboat  to  become  the  pur- 
chaser of  this  land,)  and  Duncan,  the  then 
uwn;;r,  finding  that  the  deed  had  not  yet 
been  made,  the  appellee,  Reynolds,  sent  an 
emissary  to  Duncan, and  called  him  unt. 
and  said,  "I  am  too  late,  I  reckon,  but  B. 
C.  Reynolds  (the  appellee)  will  pay  one 
hundred  dollars  more  for  the  land  in  ques- 
tion;" Duncan  replied  scornfully  that  he 
did  not  do  business  that  way ;  that  then 
this  same  appellee,  Reynolds,  procured 
the  father  of  Mrs.  Duncan  to  go  to  her, 
and  offer  f  100  to  her  to  refuse  to  release 
her  dower  interest  In  this  land,  and  so  to 
defeat  the  sale  to  Farrier,  but  this  failed 
also,  and  Farrier  became  the  purchaser; 
whereupon  the  appellee, Reynolds, exacted 
of  Farrier  a  promise  that,  if  he  ever  sold 
this  land,  heshonld  have  the  refusal;  that 
Farrier  was  offered  f  1,300  for  this  land  by 
the  witness  Gorman,  but,  mindful  of  his 
promise  to  Ileynolds,  he  felt  obliged  to 
offer  the  land  to  him  at  that  price  first, 
when  Reynolds  first  declined  to  go  above 
f  1 ,200,  then  above  91 .250,  and  finally  agreed 
toglye91,!<00  only  when  he  heard  that  Gor- 
man was  about  tu  buy  it.  The  receipt  in 
question  was  drawn  ready  for  a  casual 
meetiog  long  after  the  purchase  when  the 
Idea  of  finding  a  shortage  bad  been  con- 
ceived. The  proof  Is  clear  that  this  was 
the  object  ofthe  receipt,  and  the  appellee 
admitted  in  the  presence  of  witnesses  that 
he  knew  the  appellant  did  not  know  what' 
was  In  the  receipt.  When  the  complaint 
was  first  made  of  this  shortage  in  the 
acreage,  the  vendor  promptly  offered  to 
pay  back  all  the  money  that  had  been 
paid,  and  take  back  the  land,  and  In- 
formed the  vendee  that  there  was  the 
same  party  ready  now  to  give  f  1,300  for  it 
as  a  whole,  just  as  he  had  sold  it  to  him ; 
but  the  appellee,  although  able  to  reim- 
burse himself,  and  be  rid  of  the  bargain  if 
It  did  not  suit  him,  insisted  upon  what  he 
conceived  to  be  bis  legal  rights,  and  kept 
the  land  and  claimed  the  reduction, — the 
abatement  of  the  purchase  money. 

The  question  we  have  to  decide  Is,  was 
this  a  sale  in  gross  of  a  tract  of  land  by 
the  boundaries,  at  a  bacard  as  to  quanti- 
ty, or  was  it,  as  the  circuit  court  decided, 
a  contract  for  a  sale  by  the  acre?  It  is 
evident  that  there  was  no  agreement  to 
buy  by  the  acre,  and  the  purchase  price 
cannot  be  evenly  divided  by  th3  number 
of  acres.  It  is  proved  that  there  is  a  defi- 
ciency. If  it  is  a  sale  by  the  acre,  then  the 
purchaser  is  clearly  entitled  to  an  abate- 
ment. In  the  recent  case  of  Trinkle  v. 
Jackson,  86  Va.  241,  9  S.  G.  Rep.  9S6,  this 
branch  of  the  subject  is  considered,  and 
the  authorities  cited.  Then  it  is— and  so, 
too,  when  the  land  is  neither  bought  nur 
sold  exprexBly  by  the  acre,  but  both 
parties.  In  fixing  the  price  for  the  land, 
have  regard  to  the  quantity  which  they 
supposed  the  estate  to  consist  uf— the 
same  rule  as  to  liability  for  deficiency  will 
prevail.  Yost  v.  Malllcote,  77  Va.  610,  and 
cases  cited.    But  when  the  lands  in  a  con- 


veyance are  mentioned  to  contain  so 
many  acres  by  estlniatiwn,  or  the  words 
"more  or  less"  added,  if  there  be  a  small 
portion  more  than  thequuntily  the  vendor 
cannot  recover  It;  and.  If  there  he  a  small 
quantity  less,  the  purchaser  cannot  ob- 
tain any  comi)ensatlon  in  respect  to  the 
deficiency ;  and  eveu  a  large  excess  or  de- 
ficiency has  not  been  considered  a  ground 
for  relieving  a  vendor  or  purchaser.  And, 
although  the  contract  states  the  property 
lo  contain  a  given  quantity,  yet  the  pur- 
chaser must  be  content  with  a  much  less 
quantity,  if  it  be  stipulated  that  the  quan- 
tity shall  be  taken  as  stated,  whether 
more  or  less.  When  the  real  contract  is  to 
sell  a  tract  of  laud,  as  It  may  contain  more 
or  less,  fully  understood  to  be  so,  the  pur- 
chaser takes  the  tract  at  the  risk  of  gain 
or  loss  by  deficiency  or  excess,  in  the  num- 
ber of  acres  contemplated,  and  neither  can 
resort  to  the  other  for  compensation  on 
the  grounds  of  deficiency.  JoUife  v.  Hite, 
1  Call,  284,  and  Hull  v.  Cunningham.  1 
Muut.  835.  It  was  said  here  the  words  of 
the  bond  do  not  amount  to  a  warranty  of 
the  quantity,  Inasmuch  as,  in  speaking 
thereof,  there  is  this  caution  used  :  "Said 
to  contain  370  acres,  be  it  more  or  less,  to- 
wlt,  all  that  tract  left  him  by  his  father, 
John  (Cunningham,  deceased."  These  cir- 
cumstances indicate  a  contract  in  gross, 
and  not  by  the  specific  number  of  acres. 

In  Keytons  v.  Brawford,  5  Leigh,  4S,  It 
was  said  of  such  a  controversy:  "This 
depends  upon  the  question  whether  the 
sale  was  in  gross  or  by  the  acre ;  for  if  it 
was  a  contract  of  hazard,  in  which  each 
party  took  upon  himself  the  risk  of  excess 
or  deficiency,  there  can  be  no  relief  afford 
ed  t<»  either,  whatever  may  be  the  actual 
quantity  in  the  tract  sold.  Questions  of 
this  character  have  frequently  been  before 
this  court,  and  nothing  is  better  estatt- 
llslied  than  the  law  of  the  subject,  when 
the  real  Intention  uf  the  parties  in  thecun- 
tract  is  once  clearly  established.  But  this 
Intention  it  is  sometimes  difficult  to  dis- 
cover, from  the  carelessness  of  the  partleb, 
from  the  use  of  equivocal  expressions,  and 
from  the  glosses  which  are  given  to  the 
transaction  by  the  testimony  of  wit- 
nesses. Contracts  of  hazard,  such  as  those 
we  are  now  considering,  never  have  been 
discountenanced  by  our  law.  Where  they 
areclearly  established,  they  are  valid.  •  •  • 
It  is  not  readily  to  be  presumed  that  the  par- 
ties designed  to  enter  into  such  a  contract, 
unless  it  Is  clearly  sustained  by  the  facts." 
In  the  case  of  Russell  r.  Keeran,  8  Leigh, 
18,  it  is  declared  that  ever,v  sale  of  land  in 
gross  or  by  the  tract  is  ex  vl  termini  a  sale 
of  hazard  as  to  quantity;  the  vendor  be- 
ing deban-ed  from  claiming  any  addition 
to  the  purchase  money,  in  rase  the  real 
quantity  of  land  shall  be  found  to  exceed 
the  estimated  quantity,  and  th^*  vendee 
being  debarred  from  claiming  any  dlniluii- 
tlon  of  the  purchase  money,  in  case  the 
real  quantity  shall  fall  short  of  the  esti- 
mated quantity.  In  that  case  the  defi- 
ciency was  more  than  one-fourth  of  the 
entire  tract,— the  stated  quantity  being 
405J<,"be  the  samemore  orless, "the actual 
quantity  280)^.  acres.  The  question  de- 
pends upon  the  Intention  of  the  parties  a» 
ezpreeaed  In  the  contract  by  the  words 
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*mnreorIees,"aii(1  the  evidence  of  wrJt- 
nessee  as  to  the  true  intention  of  the  par- 
ties; the  latter  heing  held  adinisBlble  be- 
cause of  the  umbifi;uity  In  these  words, 
(Rosaell  t.  Keeran,  Bupra,)  and  not  upon 
the  quantity  of  deficiency.  In  Caldwell 
T.  Craig,  21  Orat.  132,  there  waa  a  defi- 
ciency of  200  acres,— one-fifth.  In  Tucker  t. 
Coclce,  2  Rand.  (Va.)  51,  there  was  a  defi- 
ciency of  2,000  acres  In  a  large  tract.  In 
the  case  ofJonea  v.  Tatam,  19  Grat.  720, 
90  acres,  more  or  less,  were  sold,  at  the 
price  of  ^,750.  Jndge  Moncubb  .  said,  up- 
on a  claim  tor  diminution  ot  purchase  price 
for  a  small  deficiency:  "I  thinlf  tlie  land 
was  not  sold  by  the  acre,  bnt  that  it  was 
gold  by  the  tract  for  f4,750,  which  is  far 
from  being  an  equimultiple  of  the  sup- 
posed number  ot  acres.  Tbebonndariesof 
the  land  were  well  defined,  and  are  minute- 
ly set  out  In  the  deed  ot  trast.  There  ap- 
pears to  have  been  no  doubt  or  difficulty 
aa  to  any  of  t'he  corners  or  lines.  The 
parchaser  no  doubt  viewed  every  part  of 
it.  Being  a  small  tract,  he  could  proba- 
bly stand  in  the  center  ot  it,  and  see  all  of 
It  in  one  view. " 

These  remarks  are  appropriate  to  this 
case.  It  is  clearly,  in  this  case,  not  a  sale 
by  the  acre.  The  purchase  price  and  the 
nomber  ot  acr«6  clearly  show  this.  The 
contract  excludes  the  idea  by  the  words 
"more  or  less."  The  vendor  teBtifled  that 
It  was  expressly  agreed  to  be  a  sale  by  the 
acre,  quantity  not  to  be  considered,  as 
forming  any  part  ot  the  sale.  The  ven- 
dee says  there  was  nothing  said  about 
this,  but  he  impliedly  confesses  the  con- 
trary, by  thn  circumstance  that,  instead 
ot  standing  by  the  contract  of  sale  mutu- 
ally agreed  to  at  the  time  of  the  sale,  he 
prepares  a  recei])t  for  some  of  the  money, 
and  Inserts  in  that,  not  "fifty -six,  more  or 
leas."  but  flfty-ais  acres  absolutely;  and 
wben,  by  casual  meeting,  as  appears,  the 
aainewas  carelessly  signed  by  the  vendor, 
bolding  this  as  a  sort  of  sealed-up  mys- 
tery, approaching  the  vendor  in  the  field 
at  big  work,  and  threatening  him  with 
a  receipt  which  he  had,  and  which  he  did 
not  know  the  contents  of,  and  crowning 
tbe  whole  with  the  boast,  "and  I  am  go- 
ing to  use  it  against  you,  too;"  and  when, 
npon  reading  the  receipt,  tbe  vendor  said 
be  certainly  had  not  known  what  it  con- 
tained, the  vendee  replied,"!  knew  you  did 
not,"  as  if  he  would  now  make  no  more 
defense  against  the  claim.  But  certainly 
tbe  contract  between  the  parties  cannot 
be  set  aside  or  construed  by  any  such 
transaction  as  this.  The  question  is  what 
.  tbe  parties  intended  at  the  time,  as  shown 
by  the  contemporaneous  circumstances, 
ood  I  think  in  this  case  the  purchase  was 
Ola  tract  of  land  as  each,  by  boundaries, 
and  by  name,  and  the  number  of  acres  did 
not  enter  into  the  consideration  ot  the 
parties  at  all.  Another  party  stood  by 
ready  to  give,  and  is  ready  to  give  now, 
11,300  for  this  land,  and  the  vendor 
promptly,  upon  complaint  made,  offered 
to  refund  the  money,  and  take  back  the 
land,  which  the  other  refused.  It  Is  evi- 
dent tliat  he  is  notdamaged  In  any  degree, 
aa  he  can  rid  himself  of  the  purchase,  and 
receive  back  the  money,  and  this  without 
toy  outlay    by  him.     Tbe  circuit  court 


having  decided  otherwine,  I  am  ot  opinion 
to  reverse  and  annul  the  decree  complained 
of  here. 

— — —  (88  Va.  1«») 

Reynolds  v.  Reynolds'  Ex'b.i 

(Suprtme  Court  af  Appeals  of  VlavUHa.    July 

2,  188L) 

Vbitdob  Aim  VsNDEc— SAi.a  nr  Gross  —  Bill  or 
RiTiEw— ArraB-DiBooTSBao  EvmBNoa. 
Where  a  sale  was  made  of  "one-half"  of  a 
certain  tract  of  land  in  gross,  and  a  deed  exe- 
cuted based  upon  a  subsequent  survey  wbtob  so 
defined  tbe  boundaries  as  to  inclose  lOaacres  leas 
than  the  paities  supposed  the  one-half  contained, 
a  bill  of  review  of  a  judgment  for  the  balanoe  of 
the  pnrctiase  money  recovered  by  the  grantor's 
executor  should  be  granted,  where  it  was  dis- 
covered after  judgment  that  the  surveyor  acted 
fraudulently  as  to  both  parties  in  so  defining  the 
twundaries,  and  that  upon  discovering  that  fact 
tbe  grantor  avowed  ills  purpose  to  correct  the  in- 
justice thus  done,  although  in  the  main  action  the 
mistake  had  been  alleged  by  the  grantee  as 
ground  for  an  equitable  abat^ent  oi  the  pur- 
chase mpney,  and  the  judgment  had  beenafllrmed 
on  appeaL    Laot,  J.,  dissenting. 

Appeal  from  circuit  court,  Floyd  coun- 
ty; Henby  E.  Blaib,  Judge. 

Phle/far  &  Jobasoa,  tor  appellant.  i>eo- 
nis  Toinpkina,  for  appellee. 

Fauntlbboy,  J.  This  is  an  appeal  from 
a  final  decree  ot  tbe  circuit  court  ol  Floyd 
county,  nmdered  on  tbe  19th  day  ol  Sep- 
tember, 1887,  on  a  bill  ot  review  filed  by 
Harvey  A.  Reynolds,  appellant,  by  leave 
of  the  said  court,  in  the  original  cause  in 
said  court  pending,  ol  Stephen  Watts  in 
his  own  right,  and  as  executor  ot  Charles 
B.  Reynolds,  deceased,  complainant, 
against  Harvey  A.  Reynolds,  defendant. 
A  transcript  of  the  record  ot  the  said  bill 
of  review,  and  a  transcript  of  the  record 
in  tbe  original  cause  in  which  tbe  said  bill 
ot  review  was  filed,  show  the  following 
case:  In  September,  1882,  Stephen  Watts, 
as  executor  of  Charles  B.  Reynolds,  de- 
ceased, and  in  his  own  right, filed  bis  orig- 
inal bill  in  the  circuit  court  of  Floyd  coun- 
ty against  Harvey  A.  Reynolds,  charging 
that  tbe  said  Harvey  A.  Reynolds  was  in- 
debted to  C.  B.  Reynolds,  deceased,  in  the 
sum  of  $1,600,  due  by  tour  bonds,  filed 
with  tbe  bill,  of  f400  each,  for  unpaid  pur- 
chase money  for  land  sold  and  conveyed 
by  said  C.  B.  Reynolds,  In  1869.  to  the  said 
Harvey  A.  Reynolds,  for  which  a  vendor's 
lien  was  reserved  in  the  deed  filed  with  tbe 
bill,  which  be  prayed  to  enforce.  Harvey 
A.  Reynolds  answered  the  bill,  setting  out 
that  he  bad  bought  of  Charles  B.  Reyn- 
olds, in  1869,  80  or  40  acres  ot  a  tract  ot 
"Wiley"  land,  and  one-half  ot  the"Qner- 
rant"  land,  owned  by  the  said  C.  B.  Reyn- 
olds, tor  S5,000,  and  had  paid  all  of  tbe 
said  purchase  money  except  the  tour 
bonds  filed  with  the  bill;  that  no  lines  or 
boundaries  for  tbe  •division  ofthe"Guer- 
rant"  land  were  pointed  out,  mentioned, 
fixed,  or  agreed  to  at  the  time  of  the  said 
sale  in  1S69;  and  that  it  was  not  divided, 
and  no  division  was  marked  across  it,  un. 
til  1872.  when  Charles  B.  Reynolds  in- 
structed a  surveyor,  Stephen  Guerrant,  to 
lay  off  to  Harvey  A.  Reynolds  one-half  of 
the  Guerrant  land,  telling  him  that  he  had 
sold  to  him  one-bait  of  the  said  tract  ot 
Guerrant  land;    that  tbe  said  surveyor, 

>For  dissentics  opinion,  see  13  B.  E.  Bep.  586. 
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Stephen  Guerrant,  reported  to  the  said  C. 
B.  KeynoldB  that  he  had  laid  oH  by  bound- 
aries in  a  deed  which  he  had  prepared, 
one-half  of  the  said  land  to  the  said  Har- 
vey A.  Reynolds,  and  that  the  said  bound- 
aries in  the  said  deed  mentioned  did  em- 
brace one-half  of  the  said  Guerrant  tract 
of  land ;  that  this  deed,  prepared  by  the 
said  Stephen  Guerrant,  was  executed  and 
delivered  by  Charles  B.  Reynolds,  and  ac- 
2epted  by  the  said  Harvey  A.  Reynolds,  In 
absolute  and  undoubting  faith  in  the  in- 
tegrity and  competency  ol  the  said  Stephen 
Guerrant,  entertained  at  that  time  by 
both  the  said  grantor  and  grantee  In  the 
said  deed;  that  the  truth  was  only  re- 
vealed by  a  survey  ordered  and  made  in 
the  original  cause  in  1884;  that  the  bound- 
aries specified  In  the  said  deed  did  not  em- 
brace, and  did  not  convey  to  the  said  Har- 
vey A.  Reynolds,  one-half  of  the  Guerrant 
land  by  a  deficiency  of  102  acres,  for  which 
large  deficiency  the  said  defendant  prayed 
for  au  equitable  abatement  of  the  pur- 
chase money.  The  court  below,  by  Its  de- 
cree of  May,  1884,  was  of  opinion  that  tlie 
contract  between  C.  B.  Reynolds  and  Har- 
vey A.  Reynolds  was  a  contract  ol  hazard, 
according  to  the  boundaries  In  the  deed, 
and  refused  to  allow  any  abatement  of 
the  purchase  money  on  account  of  the  loss 
of  tlie  102  acres  less  than  one-half  of  the 
Guerrant  land.  From  this  decree  ol  the 
circuit  court  of  Floyd  county  an  appeal 
was  allowed  to  this  court;  and  this  court, 
by  its  decree  of  June  25. 1885.  affirmed  the 
said  decree  of  the  circuit  court  of  Floyd. i 
After  the  cause  went  back  to  the  court  be- 
low for  further  proceedings,  and  the  land 
of  the  appellant  was  sold  under  the  decree 
of  May,  1884,  but  the  purchase  mone.v  not 
collected,  the  defendant  Harvey  A.  Reyn- 
olds, at  the  November  terra,  1886,  by  leave 
of  the  said  circuit  court  of  Floyd  county, 
filed  his  bill  of  review  in  the  cause, founded 
upon  after-discovered  evidence,  material 
and  sufficient  to  change  the  decrees  of  the 
circuit  court  and  of  this  court,  and  which 
he  never  knew  of  before,  and  could  not 
have  known  of  by  due  diligence.  Watts 
answered  this  bill,  and  evidence  was  taken 
on  both  sides,  whereupon  the  circuit 
court,  by  its  decree  of  September  19, 1887, 
refused  to  correct  the  decrees  of  May,  1884, 
and  the  decree  of  this  court  of  June  25, 
1885,  and  dismissed  the  bill  of  review.  The 
complainant  thereupon  appealed  from  this 
decree ;  and  the  question  presented  for  the 
decision  of  this  court  now  Is,  did  the  cir- 
cuit court  err  in  denying  the  relief  prayed 
for  In  the  bill  of  review,  and  in  dismissing 
the  bill? 

In  the  case  of  Connolly  v.  Connolly,  32 
Grat.  657.  Judge  Burks  delivered  the  opin- 
ion of  this  court,  in  which,  after  stating 
the  requisites  of  a  bill  of  review  based 
upon  the  ground  of  after-discovered  evi- 
dence, it  is  decided  that  "a  bill  founded  on 
after-discovered  evidence,  with  the  requi- 
sites lust  stated,  may  l)e  filed  to  review  a 
decree  even  after  it  has  been  affirmed  by 
an  appellate  court,"— citing  Campbell's 
Ex'rs  V.  Campbell's  Ex'r,  21!  Grat.  649,  and 
cases  cited;  Singleton  v.  Singleton,  8  B. 
Mon.  340.    In  the  case  of  Campbell's  Ex'rs 

•  Not  reported. 


v.  Campbell's  Ex'r,  supra,  Moncobe,  P., 
delivered  the  opinion  of  the  court,  in 
which  it  is  said,  (on  page  673:)  "That  a 
decree  of  the  court  of  appeals  which  has 
been  certified  to  and  entered  as  the  decree 
of  the  court  below  may  be  reviewed  and 
corrected,  or  reversed,  on  a  bill  of  review 
filed  in  the  latter  court,  founded  on  new 
matter,  seems  to  be  true."  "But,  while 
it  is  no  doubt  true  that  a  bill  of  review 
may  be  allowed  in  such  a  case,  •  •  • 
the  new  matter,  to  be  sufficient  ground 
for  the  reversal  ol  the  decree,  ought  to  be 
very  material,  and  newly  discovered,  and 
unknown  to  the  party  seeking  relief  at 
the  time  the  decree  was  rendered,  and  sucb 
as  he  could  not  then  have  discovered  by 
the  use  of  reasonable  diligence.  This  is 
necessary  even  In  an  ordinary  case  of  a 
bill  of  review  of  a  decree  of  the  same  court 
in  which  the  bill  is  filed,  on  the  ground  of 
new  matter.  A  fortiori,  it  must  be  nec- 
essary when  the  object  is  to  reverse  a  de- 
cree of  the  court  of  appeals,  in  favor  of  the 
finality  of  which  there  are  so  many  rea- 
sons founded  on  public  policy  and  conven- 
ience. "  Upon  the  pleadings  and  proofs  in 
the  original  cause,  the  question  was 
whether  C.  B.  Rey  nolds  had  sold  to  Har- 
vey A.  Reynolds  one-half  of  the  Guerrant 
tract  of  land,  or  only  so  much  thereof  as 
was  embraced  in  the  boundaries  of  the 
deed.  The  circuit  court  decreed  that  the 
boundaries  in  the  deed,  which  was  accept- 
ed by  Harvey  A.  Reynolds,  made  it  a  con- 
tract of  hazard  and  a  sale  in  gross:  and 
this  construction  was  affirmed  by  the  de- 
cree of  this  court  npon  the  record  tbea 
presented.  The  counsel  for  the  appellees, 
commenting  upon  the  newly-discovered 
testimony  presented  by  the  bill  of  review, 
asks:  "Would  it  have  produced  a  differ- 
ent result  on  the  first  trial,  or  is  it  of  a 
different  character  and  kind  from  that 
taken  on  the  first  trial  to  overthrow  the 
words  of  the  deed  from  C.  B.  Reynolds  to 
Harvey  A.  Reynolds?"  We  answer  this 
question  with  an  emphatic  affirmative. 
All  the  characteristics  of  after-discovered 
evidence  as  a  basis  of  a  bill  of  review  ob- 
tain in  the  evidence  presented  by  the  rec- 
ord now  under  review :  It  was  discovered 
after  the  decree  was  rendered  In  the  circuit 
court,  and  after  it  was  affirmed  by  this 
court;  It  could  not  have  been  discovered 
before  by  the  exercise  of  reasonable  dili- 
gence; it  is  materltil,  and  such  as,  if  true, 
ought  to  produce  on  the  trial  of  the  issae 
a  different  result,  and  one  in  consonance 
with  the  demands  of  justice;  and  It  is  not 
merely-cumulative.  It  consists  of  the  fall, 
clear,  and  positive  testimony  of  the  Rev- 
erend James  M.  Price,  Capt.  William  P. 
Thompson,  Mr.  M.  O.  Ang:el,  and  Mr. 
Aaron  Beckner,  all  highly  respectable 
white  men  of  Franklin  county,  the  life- 
long friends  and  neighbors  of  C.  B.  Reyn- 
olds, who  all  swear  that  the  facts  within 
their  knowledge  were  never  made  known 
by  them  to  Harvey  Reynolds  until  after 
the  decision  of  the  case  in  the  supreme 
court  of  appeals,  and  the  discussion  In  the 
neighborhood  about  the  suit,  and  the  sale 
ol  Harvey  A.  Reynolds' laud  to  satisfy  the 
decree  against  him;  and  neither  of  these 
gentlemen  testified  in  the  original  cause. 
The  evidence  in  the  record  shows  that 


Digitized  by 


Google 


V«.) 


BETNOLDS  v.  REyNOLD'S  EX'R. 


897 


C.  B.  Reynolds  was  a  wealthy  land-owner 
in  Franklin  and  Floyd  counties  who  had 
no  wile  or  children  or  descendants  llvinR; 
that  Harvey  A.  Reynolds  who  had  been 
his  former  slare,  and  up  to  his  death,  In 
1S75,  bis  trusted  friend  and  business  man- 
ager, was  an  illiterate,  but  industrious, 
thrifty,  and  worthy,  colored  man,  be- 
tween whom  and  C.  B.  Reynolds  there  ex- 
isted kindness,  afiection.and  perfect  confi- 
dence. In  January,  1869,  C.  B.  Reynolds 
sold  to  Harvey  A.  Reynolds,  upon  long 
time  and  easy  terms,  one-half  of  the  Peter 
Guerrant  tract  of  land  in  Floyd  county, 
with  30  acres  of  his  W  iley  tract  adjoining, 
for  $5,000.  At  the  time  of  the  said  sale  It 
was  not  known  how  many  acres  were 
contained  in  the  Guerrant  tract;  and  the 
evidence  is  cleared  and  conclusive  that  the 
boundaries  of  the  land  sold,  simply  by  the 
designation  of  "one-half  ol  the  Guerrant 
tract. "  were  not  then  named,  referred  to. 
or  fixed,  nor  was  even  any  division  line 
Indicated  or  agreed  upon.  More  than  two 
years  after,  to-wit,  in  February,  1872,  C. 
B.  Reynolds  instructed  Stephen  Guerrant, 
a  surveyor,  to  go  upon  the  land,  and  sur- 
vey and  lay  off  the  one-halt  of  the  Guer- 
rant land  to  Harvey  A.  Reynolds,  to 
whom  be  told  the  said  Stephen  Guerrant 
he  had  sold  it.  Guerrant  reported  to  C. 
B.  Reynolds  that  he  had  surveyed  and 
laid  off  one-half  of  the  Guerrant  tract,  and 
that  the  lines  or  boundaries  Indicated  and 
expressed  in  the  deed  which  be  prepared 
would  give  to  Harvey  A.  Reynolds  one- 
half  of  the  Guerrant  tract.  This  he  ex- 
pressly said  and  assured  to  Harvey  A. 
Reynolds,  who,  under  that  information 
and  belief,  accepted  the  deed  which  C.  B. 
Reynolds  had  executed  under  the  same  in- 
formation and  belief  in  the  competency 
and  intesrity  of  the  said  Stephen  Guer- 
rant, surveyor.— a  mutual  mistake,  into 
which  both  the  grantor  and  grantee  In 
the  said  deed  were  deceived  by  the  state- 
ments and  misrepresentations  made  by 
the  said  Stephen  Guerrant,  who  had,  as 
the  event  and  the  evidence  disclose,  design- 
edly so  expressed  the  boundaries  in  the 
deed  as  to  convey  to  the  said  Harvey  A. 
Reynolds  less  than  one-lialf  of  the  Gaer- 
rnnt  tract  by  the  deficiency  of  102  acres, — 
nearly  one-fourth  of  what  he  was  entitled 
to.  This  mistake,  or,  more  accurately 
speaking,  this  Imposition  upon  both  C. 
B.  Reynolds  and  Harvey  Reynolds,  was 
never  known  to  or  discovered  by  either  C. 

B.  Reynolds  or  Harvey  A.  Reynolds   until 

C.  B.  Reynolds  sold  the  residue,  one-half 
of  his  Guerrant  tract,  to  one  W.  H.  Poff, 
who  refused  to  buy  it  except  by  the  acre, 
and  O.  B.  Reynolds  had  it  surveyed  by  the 
said  Stephen  Guerrant,  and  found  that  it 
contained  562  acres.  This  disclosure  of 
the  fact  that  the  deed  which  he  had  made 
to  Harvey  A.  Reynolds,  as  prepared  by 
Stephen  Guerrant,  did  not  convey  to  him 
one-half  of  the  Guerrant  tract,  greatly 
surprised  and  distressed  him;  and  he  ex- 
pressed, openly  and  frequently,  his  pur- 
pose to  repair  the  injustice  done  to  Har- 
vey A.  Reynolds,  but  which  he  did  not  do 
because  of  extreme  ill  health,  suffering, 
and  death  away  from  his  home,  in  Lynch- 
burg, whither  he  had  gone  for  treatment. 

It  will  not  be  possible  to  extend  in  this 


opinion,  wlthoutswelllngttto  unnecessary 
length,  all  the  evidence  newly  discovered, 
and  presented  under  the  bill  of  review:  but 
the  testimony  of  W.  P.  Thompson  ( which 
is  only  a  sample  of  the  others)  will  fully 
expose  the  action  and  motive  of  the  fraud 
and  abuse  of  confidence  practiced  by  Ste- 
phen Guerrant  upon  both  the  grantor  and 
grantee  in  the  deed  which  he  imposed  up- 
on them,  and  of  which  he  subsequently 
took  his  own  advantage.  W.  P.  Tliomp- 
son  says :  "  1  knew  Charles  B.  Reynolds 
for  many  years,— in  fact,  from  my  child- 
hood,—until  he  went  to  Lynchburg,  in 
1875,  where  he  died.  When  I  first  knew 
him  he  lived  in  Floyd  county.  About  the 
year  1842  he  fixed  his  residence  In  Franklin 
county.  In  my  immediate  neighborhood, 
where  he  remained  until  shortly  before  his 
death.  Before  the  war  he  was  a  man  of 
large  property,  consisting  mostly  of  land 
and  slaves;  and  even  after  the  war  he  had 
agoodestate.  After  he  removed  to  Frank- 
lin I  visited  and  saw  him  frequently,  and 
he  talked  with  me  familiarly.  He  lived, 
for  years  before  his  death,  by  himself;  his 
wife  and  children  having  be3n  dead  tot 
years.  About  the  year  1869  or  1870  hetold 
me,  in  the  course  of  conversation,  that  he 
had  sold  one-haR  of  a  tract  of  land  which 
he  owned  in  Floyd,  called  the  'Guerrant 
Place,'  estimated  to  contain  about  800 
acres,  to  Harvey  Reynolds,  a  former  slave 
of  his.  I  asked  him  if  he  did  not  think 
that  this  was  too  large  a  contract  for  a 
person  In  Harvey's  condition  tocarry  out. 
He  replied  that  he  thought  not;  that  Har- 
vey Was  an  industrious,  energetic  man; 
and  that  he  had  soarranged  the  payments 
that  he  thought  he  would  be  able  to  meet 
them.  Again,  during  the  year  187.5,  and 
but  a  short  time  before  Mr.  Reynolds  went 
to  T^ynchburg,  I  fell  In  company  with  him, 
and  we  talked  some  time.  In  the  course 
of  the  conversation  Mr.  Reynolds  adverted 
to  and  dwelt  at  some  length  on  a  contro- 
versy which  he  had  nearly  had  with  one 
Stephen  Guerrant.  He  went  on  to  say 
that  notlong  previously  one  Poff  had  pro- 
posed to  purchase  from  him  the  part  of 
his  Guerrant  tract  In  Floyd  county  left  to 
lilm  after  his  previous  sale  of  one-half  to 
Harvey  Reynolds;  that  he  had  offered  to 
sell  it  to  Poff  at  400  acres  in  the  lump,  as 
he  had  originally  purchased  the  tract  at 
800  acres,  and  bad  sold  only  one-half  to  H. 
Reynolds;  but  that  Poff  would  only  buy 
by  the  acre,  and  required  a  survey  should 
be  made  to  ascertain  the  number  of  acres, 
and  that  he  accordingly  made  the  sale  to 
Poff  In  this  way.  He  said  bespoke  to  Ste- 
phen Guerrant  to  make  the  survey ;  that 
he  had  some  time  before  got  Guerrant  to 
cut  off  one-half  the  tract  to  Harvey  Reyn- 
olds; and,  under  the  belief  and  nssurance 
that  he  had  done  so  properly,  he  had  con- 
veyed the  land  to  Harvey,  who  was  under 
the  same  belief.  He  said  he  told  Guerrant 
of  his  attempt  to  sell  the  land  to  Poff  at 
400  acres,  and  he  was  satisfied  that  it  con- 
tained that  much,  but  that  Poff  refused  to 
take  it  at  that;  that  Guerrant  thereupon 
offered  to  guaranty  that  it  would  hold 
oat  400  acres  if  he  (Mr.  Reynolds)  would 
agree  to  let  him  have  all  over  that  amount; 
that  be  consented  to  do  this,  and  upon 
Ouerrant'a  suggestion  this  agreement  war 
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reduces  to  writing;  that  Querrant  there- 
upon made  a  survey  of  the  land,  and  re- 
ported that  the  original  tract  contained 
more  than  900  acres,  loBtead  of  800  acres, 
and  that  the  part  left  to  blm  contained 
greatly  more  than  400  acres;  -while  the  part 
he  had  conveyed  to  Harvey  Reynolds;  by 
deed  based  upon  the  reported  representa- 
tions of  Oaerrant,  and  which  he  thought 
was  one-halt  of  the  tract,  was  many  acres 
less  than  half.  He  said  that  Ouerrant 
bad  sued  him  on  his  contract  for  a  large 
amount,— the  value  of  the  land  in  excess 
of  400  acres,— and  that  he  had  been  com- 
pelled to  compromise  the  matter  by  pay- 
ing fSOO.  He  spoke  very  bitterly  about 
the  manner  in  which  Guerrant  had  acted ; 
said  he  had  frauduleutly  misled  him  and 
Harvey  Rej'nolds  into  makiug  a  deed 
which  conveyed  far  less  than  one-half  the 
land,  when  it  was  his  Intention  to  convey 
Harvey,  and  he  thought  he  had  conveyed 
him.  the  full  half  which  be  had  contracted 
to  sell  him;  but  that  he  had  only  become 
aware  of  this  mistake  and  injustice  to 
Harvey. after  Ouerrant  made  his  reoort  of 
the  survey  of  the  land  sold  to  Potf. "  The 
testimony  of  the  three  other  after-discov- 
ered witnesses  is  as  fall  and  clear,  and  as 
positive  and  direct,  on  all  points,  as  that 
Of  the  witness  W.  P.  Thompsoa,  above  de- 
tailed; and  they  all  say  that  C.  B.  Reyn- 
olds expressed  his  Hurprlse  and  Indigna- 
tion at  the  fraud  practiced  upon  both  him 
and  Harvey  Reynolds  by  Stephen  Guer- 
rant, and  asseverated  his  desire  and  pur- 
pose to  redress  the  injustice  done  to  Har- 
vey Reynolds,  by  giving  him  credit  for 
the  value  of  the  land  he  did  not  get  upon 
his  purchase-mon^y  bonds;  that,  having 
sold  the  land  to  Poff,  this  was  the  only 
way  In  which  he  could  correct  the  wrong. 
We  are  of  opinion  tbat  the  after-discov- 
ered evidence  which  was  before  the  cir- 
cuit court  under  the  bill  of  review  entitled 
the  appellant,  Harvey  A.  Reynolds,  to  the 
relief  prayed  for  In  his  bill;  and  that  the 
decree  of  the  said  court  of  the  19th  of  Sep- 
tember, 1887,  appealed  from,  is  wholly  er- 
roneous, and  must  be  reversed  and  an- 
nulled; and  the  order  of  this  court  is  to 
send  the  cause  back  to  the  circuit  court  of 
Floyd  county,  with  Instructions  to  rein- 
state the  bill  of  review,  and  to  enter  a  de- 
cree reversing  the  decree  of  that  court  en- 
tered at  the  May  term,  18^,  and  the  de- 
cree of  affirmance  of  tbat  decree  by  this 
court  at  the  June  term,  (twenty -fifth  day,) 
1885;  and  granting  the  relief  prayed  for  in 
the  bill  of  review.    Reversed. 
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(Htmreme  Court  of  Appeals  of  Vtrgtnla.     July 

3,1891.) 

Mdbdbr— Imdiotmbnt — Sblf-Defenbh—  Etidenob 
— Imstbdotioms. 
1.  On  a  murder  trial  it  appeared  that  defend- 
ant was  engaged  in  building  a  fence  on  his  land, 
nrhicb  he  had  removed  from  the  line  between 
tiim  and  deceased,  contrary  to  the  prohibition  of 
the  latter,  although  the  fence  was  owned  by  de- 
fendant. Deceased's  son  testified  for  the  state 
that  deceased  came  up  to  the  draw-bars,  and  an 
alteroatiOQ  occuired,  in  which  the  lie  was  given 
and  returned,  and  that  thereupon  defendant  drew 
bis  pistol,  and  shot  deceased,  who  was  unarmed 
and  standing  still.    The  defense  proved  that,  as 


soon  as  the  lie  was  passed,  deceased  assaulted 
defendant,  inflicting  injuries  upon  him  with  a 
Imife,  and  that  he  retreated,  when  thus  attacked, 
about  nine  steps  from  the  draw- ban  to  a  fence, 
and,  while  warding  blows  from  the  knife,  drew 
his  pistol,  and  Bred  the  fatal  shot  Held  error 
to  Instruct  that  Jofendant  was  guilty  of  murder 
if  deceased  was  going  from  the  draw-bars  to- 
wards his  home,  and  defendant,  advancing  towards 
him,  drew  a  pistol,  which  he  had  concealed  about 
his  person,  and  shot  him,  he  neither  making  nor 
attempting  to  moke  am  assault,  since  there  was 
no  evidence  that  defendant  either  pursaed  the  de- 
ceased, or  had  concealed  the  pistol. 

3.  A  charge  which  is  based  upon  and  recites 
the  evidenoe  for  the  state  is  erroneous  in  failing 
to  recite  that  of  the  defense  also,  and  to  give  an 
hypothetioal  alternative  instruouon  based  there- 
on. 

8.  The  removal  of  the  fence,  notwltlistaod- 
ing  the  prohibition  of  deceased,  was  not  an  un- 
lawful act:  and  it  was  error  to  charge  that  if 
defendant  buUt  it  upon  the  line,  so  ttiat  it  rested 
partly  on  the  land  of  each,  and  It  had  been  used 
as  a  line  fence  for  a  numlxar  of  ybars,  and  de- 
ceased had  notified  defendant  not  to  remove  it, 
and  that  defendant,  arming  himself  with  a  pis- 
tol, went  to  the  fence  to  remove  it  by  force,  U 
necessary,  and  did  remove  it,  he  was  guilty  of 
an  unlawiol  act,  and  if,  while  removing  IL  a  con- 
flict arose  on  account  thereof,  In  which  defend- 
ant Idlled  deceased,  then  defendant  oaimot  avail 
himself  of  the  plea  of  necessary  self-defense. 

4.  It  is  error  to  charge  that  "a  man  cannot 
in  any  case  jnsify  the  killing  of  another  upon  the 
pretense  of  self-defense  unless  he  be  without  fault 
in  bringing  the  necessity  of  so  doing  upon  him- 
self, "  since  the  instruction  does  not  distinguish 
between  controversies  provoked  in  order  to  fur- 
nish a  pretext  for  killing  and  those  provolced 
without  suuh  felonious  intent. 

5.  It  was  error  to  refuse  to  charge  that  the 
aocosed  must  have  been  without  fault  in  brinteiug 
on  the  combat,  and  must  not  have  provoked  it, 
or  produced  the  occasion  for  the  klUing  of  de- 
ceased; but  if  he  was  so  at  fault,  or  provoked 
the  combat  or  produced  the  occasion  in  order  to 
have  a  pretext  for  the  killing,  yet,  if  he  fairly 
declined  the  combat  by  retreating  as  far  as  he 
could,  and  then  killed  deceased  in  self-defense, 
he  is  not  guilty. 

6.  Where  deceased's  son  testifies  that  he 
knew  the  hour  at  which  the  assault  occurred,  be- 
cause he  loolied  at  a  clock  in  the  house,  and  his 
sisters  testify  ttiat  there  was  no  clock,  the  value 
of  his  evidenoe  is  for  the  jury,  and  an  Instruo- 
tion  is  properly  refused  declaring  that,  if  the 
witness  swore  falsely  in  this  respect,  his  whole 
testimony  is  destroyed,  and  should  oedisrega^ed. 

7.  A  joint  indictment  for  murder  is  sumcient- 
ly  definite  as  to  the  persons  charged  with  the 
crime  where  a  oomma  is  Inserted  oetween  the 
names  of  defendants,  although  the  vrord  ■^ond" 
is  omitted. 

Error  to  circuit  court,  Grayson  county; 
John  A.  Kellet,  Judge. 

Hackler  <ft  Robt.  Crockett,  for  plaintiff  Id 
error.  The  Attorney  General,  for  th© 
Commonwealth. 

Richardson,  J.  On  the  Sd  day  of  Jnne, 
1890,  the  plaintiff  in  error,  Columbus  Hash, 
and  Rowan  Hash  were  jointly  indicted  Id 
the  county  court  of  Grayson  county  for 
the  murder  of  Anderson  Rutherford  in  said 
county;  and, on  their  arraignment  in  said 
county  court,  the  prisoner,  Columbus 
Hash,  demanded  to  be  tried  in  the  circuit 
court  of  said  county,  whereupon  he  was 
remanded  for  trial  in  the  said  court,  and 
the  proceedings  had  in  said  county  court 
were  duly  certified  to  said  circuit  court. 
The  prisoner,  by  his  counsel,  moved  that 
court  to  quash  the  indictment,  but  the 
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coi]'^  overruled  the  motion.  At  the  trial 
the  attorney  tor  the  commonwealth  aslced 
the  court  to  g:lve  to  the  jury  six  instruc- 
tions, the  first,  second,  third,  and  fourth 
of  which  were  ^i'^en  without  objection, 
hut  the  court  refused  the  fifth  and  sixth  of 
the  same,  and  save  in  lieu  thereof  two 
others,  of  its  own  motion,  which  in  the 
record  are  designated  by  corresponding 
numbers;  to  the  giving  of  which  two  in- 
structions the  prisoner,  by  his  counsel,  ex- 
cepted. And  the  prisoner,  by  his  counsel, 
asked  the  court  to  eive  the  jury  ten  in- 
strnctions,  to  the  seventh  and  eighth  of 
which  the  attorney  fortbecomuionwealth 
objected ;  which  objection  the  court  sus- 
tained, and  refused  to  give  said  seventh 
and  eighth  instructions,  but  gave  all  the 
others  so  aslced  for  by  the  prisoner ;  and 
to  the  action  of  the  court  refusing  said 
seventh  and  eighth  Instructions  the  pris- 
oner, by  bis  counsel,  also  excepted.  All 
the  Instructions  asked  for  on  both  sides, 
as  well  as  those  given  by  the  court  in  lieu 
of  instructions  6  and  6  asked  for  by  the 
attorney  for  the  commonwealth,  and  In- 
structions 7  and  8  asked  for  by  the  prison- 
er and  refused  by  the  court,  are  set  forth 
in  the  one  bill  of  exceptions  taken  by  the 
prisoner  to  the  rulings  of  the  court  ob- 
jected to;  and  in  the  same  bill  of  excep- 
tions the  court  certifies  all  the  evidence  ad- 
duced at  the  trial.  The  jury  returned  the 
following  verdict :  "  We.  the  Jury,  find  the 
accused,  Columbus  Hash,  guilty  of  mur- 
der in  the  second  degree,  and  fix  his  con- 
finement In  the  state  penitentiary  for  a 
term  of  six  years."  And  thereupon  the 
prisoner,  by  his  counsel,  moved  the  court 
to  set  aside  the  verdict  and  grant  bim  a 
new  trial,  upon  the  ground  that  the  same 
was  contrary  to  the  law  and  the  evidence, 
and  for  other  causes;  but  the  court  over- 
ruled the  motion,  and  refused  to  set  aside 
the  verdict  and  grant  a  new  trial,  and 
tberenpon  proceeded  to  pronounce  sen- 
tence upon  the  accused  in  accordance  with 
the  verdict  of  the  jury ;  and  to  such  ruling 
and  judgment  the  prisoner,  by  bis  counsel, 
aJso  excepted,  and,  on  application,  ob- 
tained from  one  of  the  judges  of  this 
court  a  writ  of  error  and  sapersedeaa  to 
said  judgment.  The  several  objections 
taken  by  the  plainttDi  In  error  to  certain 
rulings  of  the  trial  court  are  comprehend- 
ed in  the  one  qnestlon,  did  the  court  cor- 
rectly  propound  the  law,  as  applicable  to 
the  evidence  in  the  case,  as  respects  the 
rulings  complained  of? 

The  first  assignment  of  error  is  to  the 
action  of  the  court  overrnling  the  prison- 
er's motion  to  quash  the  Indictment.  The 
objection  to  the  Indictment  Is  that  it  is 
insensible  and  uncertain  as  to  the  number 
of  persons  charged  with  the  offense  set 
forth.  The  record,  aside  from  the  indict- 
ment Itself,  shows  that  the  indictment 
was  a  Joint  indictment  against  Columbus 
Hash  and  Rowan  Hash  for  a  felony:  but 
on  looking  to  the  Indictment  itself  we  find 
that  it  charges  that  the  offense  was  com- 
mitted by  "Columbus  Hash,  Rowan 
Hash,"  omitting  the  copulative  conjunc- 
tion "and."  After  the  usual  formula,  the 
indictment   sets     forth    "  that   Columbus 

Hash,  Rowan   Hash,  on  the  — day  of 

May,  ISOO,  in  the  said  county  of  Qraysou, 


and  in  the  jurisdiction  of  said  court,  with 
force  and  arms  in  and  upon  the  body  of 
one  Anderson  Rutherford,  in  the  peace  of 
said  commonwealth  then  and  there  being, 
feloniously,  willfully,  and  of  their  malice 
aforethought,  did  make  an  assault,  and 
the  said  Columbus  Hash,  Rowan  Hash,  a 
certain  pistol  of  the  value  of  two  dollars, 
then  and  there  charged  with  gunpowder 
and  leaden  bullets,  which  said  pistol  they, 
the  said  Columbus  Hash,  Rowan  Hash,  in 
their  right  hands  then  and  there  had  and 
held,  then  and  there  feloniously,  willfully, 
and  of  their  malice  aforethought,  did  dis- 
charge and  shoot  off,  to,  against,  and 
upon  the  said  Anderson  Rutherford,  and 
that  the  said  Columbus  Hash,  Rowan 
Hash,  with  the  leaden  bullets  aforesaid, 
out  of  the  pistol  by  the  said  Columbus 
Hash,  Rowan  Hash,  discharged,  and  shot 
off  as  aforesaid,  then  and  there  felonious 
ly.  willfally,  and  of  their  malice  afore- 
thought, did  strike,  prostrate,  and  wound 
the  said  Anderson  Rutherford  in  and  upon 
the  bead  of  him,  the  said  Anderson  Ruther- 
ford, giving  to  him,  the  said  Anderson 
Rutherford,  then  and  there,  with  the 
leaden  bullets  aforesaid,  so  as  aforesaid 
discharged  and  shot  out  of  the  pistol 
aforesaid  by  the  said  Columbus  Hash, 
Ron  an  Hash,  in  and  upon  the  head  of 
him,  the  said  Anderson  Rutherford,  one 
mortal  wound,  of  which  mortal  wound  he, 
the  said  Anderson  Rutherford,  from  the 

hour  of  the  evening  of  the day 

of  May,  1890,  to  the hour  of  the 

evening  of  that  day,  in  the  year  afore- 
said, did  languish,  and    languishing,  did 

live,  OD  which  said  evening  of  the 

day  of  May,  in  the  year  aforesaid,  the 
said  Anderson  Rutherford,  In  the  county 
aforesaid,  of  the  said  mortal  wound  died ; 
and  so  the  Jurors  aforesaid,  upon  their 
oaths  aforesaid,  do  say  that  the-  said 
Columbus  Hash,  Rowan  Hash,  the  said 
Anderson  Rutherford,  in  manner  and 
form  aforesaid,  feloniously,  willfully,  and 
of  their  malice  aforethought,  did  kill  and 
murder,  against  the  peace  and  dignity  of 
the  commonwealth  of  Virginia. "  The  in- 
sistence is  that  the  indictment  is  insensi- 
ble and  uncertain  as  to  the  number  of  per 
sons  charged,  by  reason  of  the  absence  of 
the  conjunction  "nnd"  whenever  the 
words  "Columbus  Hash,  Rowan  Hash," 
occur  in  the  indictment.  We  are,  how- 
ever, clearly  of  the  opinion  that  the  objec- 
tion Is  not  well  taken.  It  will  be  observed 
that,  in  evei7  instance  In  which  the  ex- 
pression occurs  In  the  indictment,  the 
words  "Columbus  Hash  "  are  followed  by 
a  comma,  and  then  come  the  words 
"Rowan  Hash."  The  use  ofthecomma 
clearly  indicates  that  the  words  "Colum- 
bus Hash  *  represent  the  name  of  one  of 
the  two  persons  Jointly  indicted,  and  that 
the  words  "Rowan  Hash "  represent  the 
name  of  the  other,  and  that  by  necessary 
intendment,  the  meaning  is  the  same  as  it 
the  expression  had  been  written  "Colum- 
bus Hash  and  Rowan  Hash."  It  Is  true 
that,  in  speaking  of  the  pistol  from  which 
the  fatal  shot  was  fired,  the  indictment 
proceeds,  "which  said  pistol  they,  the 
said  Columbus  Hash,  Rowan  Hash,  in 
their  right  hands  then  and  there  had  and 
lield, "  etc.    If  we  take  but  a  superficial 
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view  of  the  thing,  we  are  almost  irresistl- 
blj  led  to  the  conclusion  that  it  is  sense- 
less to  say  that,  in  the  midst  of  a  heated 
and  deadly  conflict,  two  persons  could  at 
the  same  time  bold  in  their  right  bands 
and  fire  the  same  pistol;  but,  however 
Improbable  such  an  occurrence  may  be,  it 
cannot  be  said  to  be  impossible.  Bishop 
says:  "Where  the  indictment  is  against 
more  defendants  than  one  for  an  offense 
committed  by  them  jointly,  it  need  not 
employ  the  word 'jointly '  in  describing 
the  oSense.  According  to  the  forms  gen- 
erally used,  it  simply  means  the  defend- 
ants,andsaystheydldsoand  so.  Offenses 
are  in  law  several,  even  when  jointly 
committed ;  and  such  an  allegation,  there- 
fore, is  equivalent  to  saying  that  each  de- 
fendant did  the  criminal  act."  1  Bish. 
Crim.  Proc.  §  471.  We  are  thereforeof  opin- 
ion that,  while  the  Indictment  is  awk- 
wardly drawn, it  is  nevertheless  sufficient. 
It  with  sufficient  certainty  charges  that 
Columbus  flash  and  Rowan  Hash  com- 
mitted the  crtminul  act  therein  set  forth. 
Hence,  If  the  proof  sustains  the  charge  in 
the  Indictment,  they  are  both  guilty,  no 
matter  which  of  them  fired  the  fatal  shot. 
The  real  questions  presented  by  the  rec- 
ord arise  upon  certain  instructions  given 
by  the  court  on  behalf  of  the  com'mon- 
wealth,  and  on  certain  others  aslied  for 
by  the  prisoner,  but  refused  by  the  court; 
but  before  considering  these  questions  it 
is  necesHary  to  call  attention  to  the  ma- 
terial evidence  in  the  cause,  so  as  to  test, 
in  the  light  of  legal  principles  applicable 
thereto,  the  correctness  of  the  instrac- 
tions  in  question.  The  plaintiff  in  error, 
Columbus  Hash,  and  the  deceased,  Ander- 
son Rutherford,  lived  within  a  few  hundred 
yards  of  each  other  in  the  county  of  Gray- 
son, were  adjoining  laud-owners,  and  got 
at  outs  about  a  division  fence  which  had 
been  recognixed  as  the  line  fence  between 
them.  In  the  evidence  certified  by  the 
court  it  is  distinctly  stated,  in  the  testi- 
mony of  Isbum  Rutherford,  a  son  of  the 
deceased,  and  the  only  person  that  testi- 
fied on  behalf  of  the  commonwealth,  who 
was  au  eye-witness  to  the  homicide,  that 
the  fence  was  built  by  the  plaintiff  In  er- 
ror, and  that  the  deceased  had  no  Interest 
in  the  fence.  The  plaintiff  In  error  deter- 
mined to  move  this  fence  a  short  distance 
on  his  side,  and  he  forbade  the  deceased 
from  joining  his  fence  thereto;  and,  in 
turn,  the  deceased  forbade  the  removal  of 
said  fence.  The  plaintiff  in  error,  with 
his  two  brothers,  on  the  Thursday  preced- 
ing the  Saturday  on  which  the  homicide 
occurred,  proceeded  to  move  the  fence; 
and  on  Saturday,  the  day  of  the  homicide, 
the  work  was  complete,  except  the  erec- 
tion of  .a  pair  of  draw-bars,  for  which  a 
space  remained  open.  On  the  last-named 
day  (Saturday)  the  deceased  and  his  son 
Isham  came  to  the  open  space  In  the  fence 
where  the  plaintiff  in  error,  aided  tty  his 
said  two  brothers,  was  about  to  erect  the 
draw-bars,  and  very  soon  the  deadly  con- 
flict arose  which  resulted  in  ^he  death  of 
the  deceased,  Anderson  Rutherford.  Only 
three  persons  were  present.  They  were 
Isham  Rutherford,  the  son  of  the  de- 
ceased, and  Seabart  Hash  and  Rowan 
Hash,  brothers  ol  the  plaintlO  in  error. 


At  the  risk  of  tediousness,  we  will  give 
their  evidence  in  full,  as  certified  by  the 
trial  court. 

Isham  Rutherford,  the  son  of  the  de- 
ceased, testified  as  follows:  "That  he  is  a 
son  of  Anderson  Rutherford,  and  that  he 
was  present  when  his  father,  the  said  An- 
derson Rutherford,  was  killed.  Just  after 
12  M.  we  passed  out  to  see  If  any  stock  was 
in  our  field.  Mr.  Hash  and  his  two  broth- 
ers were  fencing.  Father  says, 'I  see  you 
are  building  some  fence.'  My'ould'  Pa 
studied  a  little  while,  and  said,  I  will 
build  me  a  piece  of  fence.'  They  then 
came  up  to  us.  Columbus  Hash  said  to 
my  old  Pa,  '  What  made  you  present  your 
gun  on  me  this  morning?'  My  poor  old 
Pa  told  him  he  was  a  liar:  he  never  drew 

it.    The  prisoner  said,  'You  are  a  G d 

d n  liar.'  Prisoner  then  drew  his  pis- 
tot.  My  poor  old  Pa  says, 'I  have  no 
weapons.'  Prisoner  then  shot  liim,  and 
in  a  minute  Rowan  Hash  drew  a  pistol. 
The  ball  struck  my  father  in  the  head. 
He  (A.  Rutherford)  fell  with  his  head  to 
the  N.  E.  I  then  ran  home  to  tell  my 
folks.  When  I  got  back  my  poor  old  Pa 
was  lying  on  the  side  of  the  road,  22  steps 
from  where  he  was  shot;  was  lying  on  his 
back.  He  lived  till  after  dark.  The 
tragedy  occurred  about  1  P.  M.  Rowan 
Hash,  Seabert  Hash,  deceased,  the  prison- 
er, and  myself  were  present.  They  were 
propping  up  the  fence  down  at  the  lower 
end  of  the  fence  they  had  moved.  My 
poor  old  Pa  said, '  I  will  get  me  two  or 
three  hands,  and  build  me  a  fence.'  Pris- 
oner said  nothing  to  that,  but  went  to 
driving  stakes,  then  threw  his  axe  down, 
and  started  at  Pa.  Hash  says  to  my  poor 
old  Pa, '  What  made  you  draw  your  gun 
on  me  this  morning?*  Pa  told  him  he 
was  a  liar;  he  never  drew  It.  Prisoner  re- 
plied, •  You  are  a  G— — d  d n  liar.'  Pris- 
oner drew  his  pistol.  My  poor  old  Pa 
said  he  had  no  weapons,  and  just  stood 
there.  There  was  a  gum-stnmp  where  he 
(deceased)  fell,  and  open  woods  around. 
AVhen  the  converBatlon  commenced,  my 
poor  old  Pa  and  myself  were  at  the  draw- 
bars, close  to  the  road.  They  were  fifty 
yards  north  of  us.  When  we  went  up 
there,  we  went  the  path  to  the  bars.  The 
cheotnut  tree  was  22  steps  from  where  my 
poor  old  Pa  was  shot.  When  we  left  the 
tree,  we  started  towards  home,  and  went 
a  little  above  the  path.  We  were  near 
the  Hasbs,  above  the  path.  They  were 
below  us.  We  first  went  above  it.  After 
a  while  my  sister  Tlnsey  and  myself  came 
back.  Father  was  on  bank  of  the  road 
near  the  bars.  I  don't  know  how  he  gut 
there.  Aunt  Peggy  Rutherford  and  Wm. 
Lovelace  came  next.  My  sister  and  my- 
self  came  back  to  where  my  Pa  was,  to- 
gether. We  walked  back.  I  had  to  run 
about  200  yards  to  tell  my  folks  my  poor 
old  Pa  was  killed,  I  saw  my  sister  Tln- 
sey coming  walking.  After  she  came  up. 
we  walked  back  together.  My  father  had 
no  interest  in  the  fence.  Mr.  Hash  tiuilt 
the  fence.  The  fence  was  to  the  lower 
side  of  the  draw-bars.  My  father  had  no 
weapon  except  a  little  old  knife.  I  never 
saw  the  knife.  He  bad  nothing  in  his 
hand  when  the  prisoner  shot  him."  On 
cross-examination,  this  witness  testified 
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in  the  remarkable  manner  following: 
"My  father  and  myself  started  about  one 
p.  M.  to  where  the  trapedy  occurred.  We 
were  one  half  hourKoing.  We  bad  a  clock 
at  our  bouse.  It  is  250  yards  from  our 
bouse  lo  where  my  poor  old  Pa  was 
killed.  We  went  up  the  hill  from  our 
bouse  to  top  of  the  hill,  and  then  went 
the  old  path.  The  first  place  we  stopped 
at  was  the  draw-bars,  near  the  chestnut 
tree.  The  way  I  know  It  was  1  o'clock 
when  my  poor  old  Pa  was  killed  was  be- 
cause I  looked  at*our  clock,  for  we  owned 
one,  and  had  it  in  our  house  on  the  day 
of  the  kililDg.  I  know  it  was  22  steps  to 
where  my  poor  old  Pa  fell,  tor  I  stepped  it. 
When  I  stepped  it  I  only  stepped  a  foot 
at  n  time.  I  don't  know  huw  many  feet 
there  are  in  a  yard,  but  they  tell  me  there 
are  three  ieet  in  a  yard.  I  don't  know 
how  many  yards  It  takes  to  make  a  foot, 
but  they  tell  me  it  takes  three  feet  to' 
make  a  yard.  When  I  went  home,  after 
the  pistol-shot,  I  was  gone  but  a  minute 
or  two.  I  then  went  back  in  company 
witb  my  sister  Tinsey,  and  I  got  there 
first,  and  she  was  Just  behind  me.  i  do 
not  know  why  I  passed  the  gum-stump 
and  went  to  the  road,  but  he  was  shot  at 
the  gum-stump.  My  Pa  was  57  years  of 
age.  No  one  told  me  to  call  him  '  my  old 
Pa.'"  Such  is  the  incredible  story  told  by 
Isham  Rutherford,  the  son  of  thedeceased, 
and  the  only  witness  for  the  common- 
wealth who  was  present  at  the  time  of 
the  tragedy.  It  is,  on  its  face,  unnatural, 
senseless,  self-contradictory,  and  un- 
*  worthy  of  credit;  and  is,  in  material  par- 
ticularsi  flatly  contradicted,  not  only  by 
bis  two  sisters,  Tinsey  Rutherford  and 
Nellie  Rutherford,  who  testified  on  behalf 
of  the  commonwealth,  but  by  other  wit- 
nesses, and  by  the  surrounding  c^ircum- 
Btances.  There  is  but  little  in  the  evi- 
dence of  Tinsey  and  Nellie  Rutherford  that 
is  material;  and,  in  this  connection,  it 
need  only  be  referred  to  in  so  far  as  it  con- 
tradicts a  material  statement  made  by 
their  brothel*  Isham  as  to  the  lime  of  day 
when  the  homicide  occun-ed.  His  state- 
ment, substantially,  is  that  be  and  his  fa- 
ther started  out  about  half  past  12  to  see 
it  there  was  any  stock  in  the  field ;  that 
they  went  by  the  path  leading  from  the 
bouse  to  the  draw-bars,  near  which  the 
killing  occurried ;  and  then,  after  giving 
bis  account  of  how  the  conflict  came 
about,  be  adds  that  his  father  was  killed 
about  1  o'clcH-k  p.  m.  and  in  his  cross-ex- 
aminatiOD  he  says:  "The  first  place  we 
stopped  at  was  the  draw-bars,  near  the 
chestnut  tree.  The  way  I  know  it  was  1 
o'clock  when  my  poor  old  Pa  was  killed 
was  because  I  looked  at  our  clock,  for  we 
owned  one,  and  had  it  in  our  house  on  the 
day  of  the  killing.  "  But  both  Tinsey  and 
Nellie  Rutherford  testify  that  there  was 
no  clock  in  the  bouse  ou  thudayof  killing; 
the  latter  stating  that  they  never  bad 
one. 

The  theory  of  the  defense  was  that  at 
the  time  tha  fatal  shot  was  fired  by  the 
accused  the  deceased  was  making  a  sud- 
den, fierce,  and  murderous  assault  upon 
him  with  a  dangerous  and  deadly  weap- 
on, and  that  the  killing  was  done  in  nec- 
essary self-defense;  and,  from  tbe  evidence 
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disclosed  by  tbe  record,  snch  theory  was 
supported  by  an  overwhelming  prepon- 
derance of  evidence.  It  was,  then,  of  tbe 
utmost  importance  for.  tbe  common- 
wealth to  show  both  the  time  and  man- 
ner of  the  killing;  and  this  was  attempt- 
ed by  her  chief  witness,  Isham  Rutherford, 
who  fixed  tbe  time  at  about  1  o'dofk,  and 
to  support  his  accuracy  he  says  that,  on 
leaving  the  house  with  his  father,  be 
looked  at  the  clock ;  that  it  was  then  halt 
past  12;  that  it  took  them  u  half  hour  to 
walk  to  the  draw-bars,  where  they  first 
stopped ;  and  that  the  killing  occurred  at 
about  1  o'clock;  when  his  two  sisters, 
Tinsey  and  Nellie,  both  testify  that  there 
was  no  clock  in  the  house  on  tbe  day  of 
the  homicide,  and  Nellie  says  they  never 
had  one;  and  the  undisputed  evidence  is 
that  the  homicide  occurred  near  4  o'clock 
in  the  afternoon.  Again,  this  witness  tes- 
tifies positively,  in  his  examination  in 
chief,  that  his  father  the  deceased,  was 
shot  and  fell  at  the  gum-stump,  22  steps 
irom  the  draw-bars,  and  in  the  direction 
of  bis  house;  that  he  ( witness)  "ran  to 
tbe  top  of  the  hill  to  tell  bis  folks  that 
poor  old  Pa  was  killed;"  that  he  was 
gone  only  n  "minute  or  two:''  and  that 
on  his  return  he  found  his  father,  the  de- 
ceased, lying  near  the  road,  22  steps  from 
the  gum-stump.  For  some  unexplained 
reason,  this  witness  thus  sought  to  create 
the  impression  that  the  accused  had,  after 
shooting  the  deceasefl,  moved  his  body 
back  to  the  roadside,  near  the  draw- 
bars; the  obvious  purpose  being  to  show 
that  the  deceased  had  been  pursued  to 
the  gum-stump,  and  there  shot.  The 
story  is  a  most  Improbable  one.  Its 
ready  refutation  is  found  in  tbe  witness 
himself.  He  says  he  was  gone  only  a  min- 
ute or  two,  in  which  time  It  is  not  reason- 
able to  believe  that  tbe  body  could  have 
been  moved,  if,  indeed,  the  thought  of  do- 
ing HO  could  have  occurred  to  the  accused 
under  the  circumstances.  Moreover,  there 
was  direct.  Independent,  and  uncontra- 
dicted evidence  that  this  witness  was,  for 
only  some  50  yards  of  the  distance  trav- 
ersed by  him  in  going  to  tell  what  had  oc- 
curred, out  of  view  of  the  gum-stump; 
and  from  his  own  statement,  that  he  was 
gone  only  a  minute  or  two,  he  could  not 
have  been  out  of  sight  of  the  gum-stump 
tor  as  much  as  a  half  minute.  And  yet, 
after  making  this  incredible  statement 
that  the  deceased  was  shot  and  fell  at 
the  gumstump,  end  that  the  body  was 
moved  back  to  the  road-side,  22  steps  dis- 
tant, this  same  witness.  In  his  cross-ex- 
amination, says:  "I  know  it  was  22 steps 
from  the  gum  stump  to  where  my  poor 
old  Pa  fell,  for  I  stepped  it.  When  I 
stepped  it  I  only  stepped  a  fo.tt  at  a 
time,"  etc.  Obviously,  this  witness  was 
either  a  part  simpleton,  or  .one  wholly  In- 
competent to  testify ;  and  it  would  seem 
that  but  little  credit  could  be  given  to  his 
statement  by  any  upright  Judge  presiding 
at  a  trial  involving  tbe  life  of  a  human  be- 
ing. 

iSeabert  Hash  and  Rowan  Hash,  broth- 
ers of  the  plaintiff  in  error,  were  the  only 
other  witnesses  to  the  deadly  conflict. 
Reabert  Hash  is  certified  as  saying :  "lam 
16  years   old.    I  remember  tbe  day   de- 
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ceased  was  killed.  I  was  there.  I  went 
there  to  help  Col.;  help  flx  up  hlB fence. 
As  we  got  dune,  A.  Rutherlui'd  cuine  up 
on  hill  near  a  ches.  tree.  Hutherfurd  vanie 
to  the  bars,  and  asked  bro.  it  he  was  i^o- 
lni{  to  put  up  bars;  told  him  that  be 
would  not  do  it;  that  he  would  build  a 
fence.  Butherford  came  to  the  chestnut 
tree,  and  was  sighting  down  tlie  fence, 
and,  as  the  accused  passed  through  the 
draw-bar  place,  Itutherfurd  said  to  him, 
'Are  you  going  to  put  up  draw-bars 
here?'  Accused  said,  'Yes.'  Rutherford 
said,  'You  need  not  do  it;  I  wlU  get  some 
hands  and  build  me  a  fence.'  Accused 
said, 'Build  as  much  as  you  please,  but 
build  it  outside  of  the  row  of  stakes  which 
you  see  I  have  driven  in  the  crround.' 
Kutherford  replied,  'I  will  build  it  where  I 

d d  please,  and  I  am  going  to  have  this 

line  run.'  Accused  said, '  Run  it  as  much 
as  you  please,  so  you  pay  for  it.'  Ruther- 
ford said, '  I  TCill  nialce  you  help  pay  for  it.' 
Accused  said, '  Did  I  not  offer  .tou  every- 
thing fair,  even  after  you  drew  your  gun 
twice  on  me  this  morning?'    Rutherford 

said.  'You  are  a    d d    liar.    I  didn't 

draw  iiiy  gun  on  you.'  Accused  said, 
'  You  are  another.'    Rutherford  said, '  You 

are  a  d d  liar,  G d  d n  you,'  and 

here  drew  his  knife,  open,  from  his  right 
pants  pocket,  and  struck  the  accused,  cut- 
ting his  pants  and  drawers  about  the 
waistband,  and  cutting  his  left  arm  be- 
tween the  elbow  and  shoulder:  and  the 
accused  retreated  from  the  time  tlie  kulfe 
was  flrst  drawn  until  he  was  down  to  a 
fence,  when  he  raised  np  his  left  hand  to 
ward  off  another  blow  of  said  Rutherford, 
and  caught  said  blow,  with  his  arm  and 
hand  ralsHd,  between  the  thumb  and  first 
finger;  and  at  this  time  the  accused  had 
drawn  his  pistol,  raised  It,  and  fired, 
and  the  ball  took  effect  In  the  forehead, 
above  the  left  eye,  of  Butherford.  and  he 
fell  to  the  ground;  and  the  accused  re- 
ceived a  severe  cut  between  the  thumband 
forefinger  just  before  or  about  the  time 
Rutherford  was  shot.  Rutherford  fell,  and 
we  left.  I  went  after  our  coats.  Rowan 
after  axe,  and  Columbus  went  on  down 
the  road.  Isom  R.  was  near  de<;ea8ed 
when  shot.  He  went  off  towards  liome. 
None  ut  us  touched  the  body  after  it  fell. 
The  deceased  was  shot  right  by  the  side  of 
the  road,  and  was  left  lying  there.  The 
body  was  lying  on  Its  back.  Saw  no  one 
about  the  gum-stump.  Didn't  see  de- 
ceased's hat  after  he  was  shot.  Don't 
know  how  long  R.  had  been  there  before 
difficulty.  R.  first  asked  Col.  if  he  was  go- 
ing to  build  a  pair  of  bars  there.  Defend- 
ant replied. '  Yes.'  Deceased  said, '  If  you 
do,  build  it  on  yours.'  We  went  out 
there,  just  after  12  o'clock,  to  dx  up  fence. 
From  Hash's  to  where  the  difficulty  oc- 
curred was  about  100  yards.  There  were 
SI  panels  of  fence.  Had  knife  in  bis  hand 
when  he  fell.  I  saw  knife  after  he  fell. 
Stakes  were  put  there  by  Columbus  on  the 
Une.  Deceased  cut  Hash  three  times, — 
across  body,  on  arm,  and  on  hand.'*  On 
cross-examination,  this  witness  said,  in 
substance:  "I  and  my  brother  were  help- 
ing Columbus  make  fence.  I  was  twenty 
atepB  behind  when  difficulty  began,  and 
beud  what  was  said.    Accused  asked  de- 


ceased if  he  (Hash)  had  not  offered  to  do 
all  that  was  fair  and  riglit.  even  alter  be 
(Rutherford)  drew  his  gun  on  him.  That 
(leceased  di-ew  the  kulfe  out  of  his  pocket. 
I  saw  him.  I  saw  part  of  tlie  handle  and 
the  blade,  and  can  swear  that  it  was  the 
knife  exhibited  in  court.  .He  bad  cut  my 
brother  three  times  when  he  shot  him." 
Rowan  Hash,  in  his  account  of  how  the 
homicide  occurred,  said:  "Rntherford 
came  to  the  chestnut  tree,  and  waa  sight- 
ing down  the  fence,  and,  as  the  accused 
passed  through  the  draw-bar  place,  Ruth- 
erford said  to  bim, '  Are  you  going  to  put 
up  draw-bars  here? '  Accused  said, '  Yes.' 
Rutherford  said, '  You  ceed  not  do  it.  I 
will  get  me  some  bonds,  and  build  me  a 
fence.*  Accused  said, 'Build  as  much  as 
you  please,  bnt  build  it  outside  of  the  row 
of  stakes  which  you  see  I  have  driven  In 
the  ground.'    Rutherford  replied,  'I  will 

build  it  where  I  d d  please,  and  I  am 

going  to  have  this  line  run.'  Accused  said, 
'  Run  it  as  much  as  you  please,  so  you  pay 
for  it.'  Rutherford  said,  'I  will  make  you 
help  pay  for  It.'  Ac«:used  said,  'Did  I  nut 
offer  yon  everything  fair,  even  after  you 
drew  your  gun  twice  on  me  this  morning  ?' 

Rutherford  said, '  You  are  a  d d  liar.    I 

didn't  draw  my  gun  on  you.'  Accuned 
said, '  You  are  another.'    Rutherford  said, 

'  Yon  are  a  d d  liar,  G— — d  d n  you,' 

and  here  drew  his  knife,  open,  from  bis 
right  pants  pocket,  and  struck  the  ac- 
cused, catting  his  pants  and  drawers 
about  the  waistband,  and  cutting  his  left 
arm  between  the  elbow  and  shoulder; 
and  the  accused  retreated  from  the  time 
the  knife  was  first  drawn  until  he  was 
down  to  a  fence,  when  he  raised  up  his  left 
hand  to  ward  off  another  blow  of  said 
Rutherford,  and  caught  said  blow,  with 
his  arm  and  hand  raised,  between  the 
thumb  and  first  finger:  and  at  this  time 
the  accused  had  drawn  his  pistol,  raised 
it,  and  fired ;  the  ball  took  effect  in  the 
forehead,  above  the  left  eye,  of  Buther- 
ford, and  he  fell  to  the  ground;  and  the 
accused  received  a  severe  cut  between  the 
thumb  and  forefinger  just  before  or  about 
the  time  Rutherford  was  shot. "  Ue  fur- 
ther testified,  in  substance,  that  he  (Row- 
an Hash)  had  no  pistol;  that  the  body  of 
deceased  was  not  moved  after  he  fell,  and 
that  be  tell  near  the  road,  about  uine  stepa 
from  the  new  draw-bar  place;  tbat  ac- 
cused gave  back  when  deceased  was  strik- 
ing at  him.  He  farther  says  that  he  saw 
deceased  draw  the  kulfe  from  bis  right 
pocket;  that  it  was  a  large  knif^  with 
buck-horn  handle,  and  that  the  knife  was 
gripped  in  the  hand  of  deceased  after  be 
fell :  that  deceased  did  not  cut  accused  to 
the  hide  on  the  body,  but  cut  his  arm,  and 
It  bled  freely;  that  he  (witness)  was  not 
about  the  gum-stump  that  day,  and  that 
the  stump  was  about  30  steps  from  draw- 
bars: tbat  there  was  no  difficulty  at  tbe 
stump,  and  tbat  witness  did  not  see  the 
accused  there  that  day;  and  that  the 
chestnut  tree  is  qboutSor  4  panels  of  fence 
from  the  bars.  These  two  witnesiies,  who 
were  Introduced  on  behalf  of  tbe  accused, 
substantially  agree  In  their  statements  as 
to  how  and  where  the  homicide  occurred. 
They  both  testify  that  the  deceJised  was 
shot  and  fell  at  or  near  the  draw-bars. 
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Tbe  aerased  also  tentifled,  and  bin  state- 
ment agrees  substantially  with  tliat  ot 
Seabert  and  Bowun  Hash.  And  al)  these 
concur  In  saying  that  the  deceased  came 
Urst  to  tbe  chestnut  tree,  (rum  which 
point  he  was  sighting  down  the  fence; 
that  he  then  came  to  tbe  draw-bars, 
where  the  conversatiou  was  commenced 
by  him  with  the  accused,  and  near  which 
point  he  was  shot  and  fell. 

Such  being  the  theory  ot  the  defense, 
what  was  that  of  the  prosecution  ?  Brief- 
ly recapitulated,  it  may  be  stated  thus: 
Isham  Rutherford,  the  son  f>f  tbe  deceased, 
and  only  witness  introdnced  for  tbecom- 
monweultb  who  was  present  and  saw 
what  occurred,  says  that  he  and  tbe  de- 
ceased went  by  the  path  from  tbe  house 
to  the  draw-bars;  that  they  first  stopped 
at  the  bars,  near  the  chestnut  tree.  This 
was  said  on  his  cross  examination.  He 
had  on  his  examination  in  chief  madd 
this  statement:  "They  [meaning  the  ac- 
cused and  his  two  brothers]  were  prop- 
plug  up  tbe  fence  down  at  tbe  lower  end 
of  tbe  fence  they  had  moved.  My  poorold 
Pa  said,  'I  will  get  me  two  orthree  hands, 
and  build  me  a  fence.'  Prisonersaid  noth- 
ing to  that,  but  went  t(»  driving  stakes, 
then  threw  bis  nze  down,  and  started  at 
Pa.  Hash  says  to  m>  poor  old  Fa, 'What 
made  you  draw  yoursunon'  metliismora- 
Ing?'  Pa  told  him  he  was  a  liar;  he  never 
done  It.      Prisoner  replied,  '  You  are    a 

G d  d n  liar.'     Prisoner   drew  his 

pistol.  My  poor  old  Pa  said  be  had  no 
weapons,  and  just  stood  there.  There 
was  a  gum-Btump  where  he  (deceased) 
fell,  and  open  woods  around.  When  the 
conversation  commenced,  my  poor  old  Pa 
and  myself  were  at  the  dra  w-bars,  close 
to  tbe  road.  They  were  50  yards  north  of 
08.  When  we  went  up  there,  we  went  the 
path  to  the  bars.  The  chestnut  tree  was 
22  steps  from  where  my  I'oor  old  Pa  was 
shot.  When  we  left  the  tree,  we  started 
towards  home,"  etc.  He  (Ishara  Ruther- 
ford) had  just  previously,  in  his  statement 
in  chief,  made  a  less  circumstantial,  but 
mnch  clearer,  statement,  in  which  be  said : 
"Mr.  Hash  and  his  two  brothers  were 
fencing.  Father  says, '  I  see  you  are  build- 
ing some  fence.'  My  poor  old  Pa  studied 
a  little  while,  and  said,  '  I  will  build  me  a 
piece  of  fence.'  They  then  came  up  to  us. 
('olumbus  Hash  said  to  my  old  Pa,  'What 
made  you  present  your  gun  on  me  this 
morning?'  My  poor  old  Pa  told  him  he 
was  a  liar:  he  never  drew  it.  The  prison- 
er said, 'Yon  are  a  G d  d n  liar.' 

Tlio  prisoner  then  drew  his  pistol.  My 
poor  oil*  Pa  says,'!  have  no  weapons.' 
Prisoner  then  shot  him,  and  in  a  minute 
Rowan  Hash  drew  a  pistol,"  etc.  Take 
all  the  variant  statements  of  this  witness 
together,  and  it  Is  impossible  to  extract 
from  them  any  meaning  other  than  that 
tbe  fatal  rencounter  occurred  at  tbe  draw- 
bars, and  that  tbe  deceased  was  there  shot 
and  there  fell.  Re  distinctly  states  that 
the  conversation  which  led  up  to  tbe  con- 
fllctof  blood  wascoiumenced  hyhisfather, 
the  deceased,  at  the  draw-bars.  He  does 
not  intimate  that  there  was  any  lull  in  the 
conversation  from  its  commencement  until 
the  fatal  shot  was  fired  and  the  deceased 
fell.    Nor  is  i  t  possible,  from  h  Is  sta  tenient, 


that  the  deceased  ever,  of  bis  own  volition, 
left  the  draw-bars,  where,  according  to  ■ 
this  witness,  he  stood  unarmed  nnd  was 
shot.  He  nowhere  speaks  of  the  deceased 
going  from  the  draw-bars  to  the  chestnut 
tree,  nor  does  he  intimatethat  thedeceased 
was  either  pursued  or  intercepted  and 
shot:  but.aftersbowingthat  the  deceased 
must  have  been  shot  at  or  near  tbe  draw- 
bars, he  does  say  that,  when  deceased  left 
the  tree,  (chestnut  tree,)  ''we  started  to- 
wards bomq,  "and  that  "there  was  a  gum- 
stump  where  deceased  fell. " 

lu  this  state  of  the  testimony,  the  trial 
judge,  by  certain  instructions  given  or  re- 
fused, propounded  the  law  In  the  remarka- 
ble manner  now  to  bo  inquired  into.  As 
ali-uady  stated,  ot  tlie  sis  instructions  • 
offered  by  the  commonwealth  the  court 
gave  the  first  four,  to  which  there  was  no 
objection;  but  in  lieu  of  tbe  last  two  it 
gave  two  others,  ot  which  the  first  is  as 
follows:  "(.t)  If  the  Jury  believe  from  the 
evidence  that  deceased  was  going  from 
drawbara  towards  bis  home,  and  had  got 
to  a  point  at  which  a  gum-atump  stands, 
and  tbe  accused  advanced  towards  and 
came  near  to  him.  and  drew  from  his  person 
a  pistol,  and  that  the  pistol  up  to  that  time 
had  been  concealed,  and  that  the  accused 
then  and  there,  with  a  willful,  deliberate, 
and  premeditated  intent  to  kill  deceased, 
shot  him  fatally,  with  the  pistol,  and  that 
the  deceased  was  making  na  assault,  nor 
doing  any  overtact  Indlcatlveof  any  inten- 
tion to  make  an  assault,  on  the  accused, 
then  the  accused  would  be  guilty  of  mur- 
der in  the  first  degree. "  In  the  light  of  the 
evidence  contained  In  the  record,  this  in- 
struction is  pregnant  with  error,  there  be- 
ing at  least  two  sound  objections  thereto: 
Flmt.  There  is  no  evidence  In  the  record 
which  tends  toestablii?h  the  main  proposi- 
tion contained  in  the  instruction.  Tbe 
only  factstestlrted  to  by  Isham  Rutherford, 
the  onlj'  witness  introduced  by  the  com- 
monwealth who  was  present  when  the 
homicide  occurred,  tending  to  that  result, 
is  thefact  that  tbe  accused  drew  bis  pistol 
and  shot  the  deceased,  and  that  he  fell  at 
tbe  gum-stump.  There  is  no  evidence  that 
the  deceased,  after  the  commencement  of 
theconversationat  thedraw-hars,  was  go- 
ing home,  and  hf.d  got  to  the  gum-stump, 
and  that  the  accused  advanced  towards 
and  came  near  to  him,  and  then  drew  from 
his  person  a  pistol,  and  that  the  pistol  up 
to  that  time  had  been  concealed.  On  the 
contrary,  as  already  shown,  this  witness 
testified  that,  when  the  conversation  com- 
menced, "we  were  at  the  draw-bars;" 
that  tbe  deceased  addressed  a  remark  to 
the  accused  and  his  brothers;  that  they 
then  came  np  to  us;  that  then  the  lie  was 
given  and  returned ;  and  that  the  accused 
then  drew  his  pistol,  and  shot  the  de- 
ceased. There  is  nothing  whatever  even 
tending  to  show  that  the  deceased  was 
either  pursued  or  intercepted  by  the  ac- 
cused, and  was  shot  by  him  with  a  pistol 
which,  up  to  the  time  of  his  overtaking 
the  deceased,  had  been  concealed,  as  is  er- 
roneously assumed  in  the  Instruction. 
Hence  tbe  instruction  was  Irrelevant,  well 
calculated  to  mislead  tbe  jury,  and  doubt- 
less did  mislead  them.  Second.  The  in- 
struction, in  effect,  supposes  tbe  evidence 
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tending  tu  support  the  theory  of  defense 
set  up  by  the  accused.  It  is  a  rule  too  well 
settled  to  need  the  citation  of  authorities, 
that,  where  an  instruction  nndertakes  tu 
recite  the  evidence,  it  must  not  garble  the 
same  by  giving  a  portion  of  it,  and  with- 
holding the  rest ;  the  well-established  prin- 
ciple being  that  the  accused  has  a  right  to 
a  full  and  correct  statement  by  the  court 
of  the  law  applicable  to  the  evidence  In 
his  case,  and  that  any  misdirection  by  the 
court,  in  pointof  law,  on  matters  material 
to  the  issue,  is  ground  for  a  new  trial. 
Whart.  Crlm.  PI.  §§  709,  710;  Rea  v.  Trot- 
ter, 26  Grat.  585;  Honesty's  Case,  81  Va. 
283.  In  the  present  case  there  were  other 
I)er8ons  present  at  the  homicide,  and  who 
testified  at  the  trial.  The  court  should 
not  have  based  its  instruction,  as  it  did, 
upon  the  testimony  of  the  only  witness 
whom  the  attorney  for  the  common- 
wealth saw  fit  to  introduce.  It  sbonld 
have  recited  the  testimony  of  Seabert 
Hash,  Rowan  Hash,  and  the  accused,  and 
have  baaed  an  hypothetical  alternative 
instruction  upon  their  testimony,  and 
thus  have  presented  the  theory  of  the  de- 
fense as  well  as  that  of  the  prosecution, 
so  that  the  Jury  might  be  enabled  to  have 
before  it  the  whole  case,  and  to  adopt  the 
one  theory  or  the  other,  according  to  their 
opinion  as  to  the  credibility  of  the  respect- 
ive  witnesses. 

In  lieu  of  the  sixth  instruction  asked  for 
by  the  attorney  for  the  commonwealth, 
the  court,  of  its  own  motion,  gave  the  fol- 
lowing: "The  court  instructs  the  jury 
that  a  man  cannot  in  any  case  justify  the 
killing  of  another  upon  the  pretense  of 
self-defense,  unless  he  be  without  fault  in 
bringing  the  necessity  of  so  doing  upon 
himself.  Therefore,  if  the  jury  believe 
from  the  evidence  that  the  accused  built 
the  fence  spoken  of  by  the  witnesses,  run- 
ning north  from  the  draw-bars  mentioned 
by  the  witnesses,  upon  the  line  between 
Iiimselt  and  the  deceased,  so  that  it  rested 
partly  on  the  land  of  each,  and  that  the 
deceased  joined  to  the  same  at  the  draw- 
bars, thereby  inclosing  his  premises,  and 
that  said  fence  had  been  used  as  a  line 
fence  between  the  accused  and  deceased 
for  a  number  of  years,  and  that  deceased 
had  notified  accused  not  to  remove  said 
fence,  and  that  the  accused  afterwards, 
on  the  day  of  the  homicide,  armed  himself 
with  a  pistol,  and,  In  company  with  two 
brothers,  went  to  the  fence  with  intent  to 
remove  the  same  with  force,  if  neessary, 
and  did  remove  said  fence,  then  be  was 
guilty  of  an  unlawful  act;  and  if  the  de- 
ceased came  upon  the  premises  while  the 
unlawful  act  was  being  committed,  and 
then  and  there,  on  account  thereof,  a  con- 
flict arose,  In  which  the  accused  killed  the 
deceased,  then  the  accused  cannot  avail 
himself  of  the  plea  of  necessary  self-defense. 
But  the  court  Instructs  the  jury,  further, 
that  if  they  believe  from  the  evidence  that 
the  accused  had  reasonable  ground  to  fear 
that  deceased  might  kill  him,  or  do  him 
some  great  bodily  harm,  while  he  was  en- 
gaged in  the  exercise  of  bis  lawful  right  of 
removing  said  fence,  then  the  accused 
might  lawfully  arm  himself  for  the  pur- 
pose, if  it  became  necessary,  of  protecting 
bis  lite  and  person ;  and  if  the  accused  did, 


after  being  notified  by  the  deceased  not  to 
remove  said  fence,  on  the  day  of  the 
homicide,  and  in  company  with  two 
brothers,  after  armiug  himself  with  a  pis- 
tol, proceed  to  remove  said  fence,  with  no 
intent  to  use  said  pistol,  except  only  to 
protect  his  life  and  person  while  engaged 
in  the  exercise  of  his  lawful  right,  then  the 
accused  was  not  engaged  in  an  unlawful 
act;  and  if  the  deceased  came  upon  the 
premises  while  the  accused  was  so  en- 
gaged in  removing  the  fence,  or  after  its 
removal,  and  on  account  thereof  a  conflict 
arose,  then  the  accused  would  not  be  pre- 
cluded from  availing  himself  of  the  plea 
of  self-defense,  if  the  conflict  wasof  such  a 
character,  and  the  conduct  of  the  accused 
in  the  conflict  was  such,  as  to  make  the 
killing  of  deceased  by  the  accused  excus- 
able homicide."  This  Instruction  is  pal- 
pably erroneous  in  several  respects.  The 
law,  under  cli-cumstances  such  as  charac- 
terize the  present  case,  asserts  uo  such 
cruel  and  Inhuman  doctrine. 

(1)  The  word  "pretense"  In  the  first 
paragraph  of  the  instruction,  implies 
sham,  falsity,  and  groundlessness;  and 
now  as  it  is,  in  the  outset  of  the  Instruc- 
tion, it  gives  color  to  all  that  follows,  and 
in  effect  says  to  the  jury  that  the  defense 
set  up  by  the  accused  is  a  mere  false  pre- 
tens**,  and  could  but  prejudice  the  minds 
of  the  jury  against  the  theory  of  necessary 
self-defense  relied  on  by  the  accused.  In- 
stead of  the  word  "pretense,'"  thus  em- 
ployed in  the  introductory  sentence  of  the 
instruction,  the  word  "plea"  should  have 
been  used.  It  is  often  the  case  that  the 
circumstances  attending  a  homicide  are 
such  that  the  court  may, in  an  instruction 
to  the  jury,  based  on  the  evidence  ad- 
duced at  the  trial,  properly  emi)loy  the 
word  "pretense;"  as,  for  Instance,  where 
the  evidence  strongly  tends  to  show  that 
the  accused  sought  and  "brought  about 
the  deadly  conflict  in  order  to  have  a  pre- 
text for  killlDg  h's  adversary,  or  doing 
him  great  bodily  harm.  In  such  case  it 
would  not  only  be  the  right  but  the  duty 
of  the  court  to  propound  to  the  jury  an 
hypothetical  case  based  upon  such  evi- 
dence, and  to  say  to  them  that  if,  from  the 
evidence,  they  believe  the  case  supposed  in 
the  instruction  to  be  true,  then  the  accused 
is  guilty  of  murder,  and  that  be  cannot 
justify  such  kllliug  under  the  "pretense'* 
of  necessary  self-defense.  But  this  is 
widely  different  from  saying,  as  the  court 
did  in  the  paragraph  under  couslderation, 
that  "a  man  cannot  in  any  case  justify 
the  killing  of  another  upon  the  pretense  of 
self-defense  unless  he  be  without  fault  in 
bringing  the  necessity  of  so  doing  upon 
himself. "  Not  only  does  this  part  of  the 
instruction  assert  a  proposition  that  can- 
not be  maintained,  as  will  presently  be 
shown,  but  in  its  frame  and  structure  it  is 
paradoxical  and  absurd.  It  asserts  in 
one  sentence  two  irreconcilable  proposi- 
tions: First,  that  no  man  can  justify  the 
killing  of  another  upon  the  pretense  of 
self-defense  unless  he  be  without  fault  in 
bringing  the  necessity  of  so  doing  upon 
himself;  and, second, by  necessary  implica- 
tion, that  a  man  may  In  any  case  justify 
the  killing  of  another  upon  the  pretense  of 
self-defense  if  be  be  without  fault  in  bring- 
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ing  the  necessity  of  so  doing  upon  biniBelf . 
Obviously,  no  question  could  arise  In 
eitlier  case  as  to  pretense.  Tlie  absurdity 
is  too  palpable  to  need  comment. 

Bat  the  paragraph  in  question  goes  fur- 
ther, and  asserts  a  proposition  which,  in 
eHectj  strikes  at  some  of  the  most  vital 
principles  of  criminal  Jurisprudence  touch- 
ing the  law  of  self-defense.  In  discussing 
the  question  wtien  iiiliing  in  seif-defense  is 
permissible,  Bishop  says:  "The  rule  is 
commonly  stated  in  the  American  cases 
thas:  If  the  Individual  assuiilted,  being 
himself  without  fault,  reasonably  appre- 
hends death  or  great  bodily  harm  to  him- 
self unless  ho  kWlB  his  assaiinnt,  the  lulling 
is  iustiHuble. "  1  Btsh.  Crini.  La  w,  reth  Ed. ) 
§  865.  "There  are  two  liinds  ot  permissible 
dufense  of  person  or  property.  The  one 
extends,  when  necessary,  to  the  talcing  of 
the  aggressor's  life ;  and  this  is  called  the 
'perfect'  defense.  The  other,  or  'Imper- 
fect,'defense  does  not  permit  him  who  em- 
ploys it  to  go  so  tar;  but  he  may  resist 
ti-espassers  on  his  person  or  property  to 
an  extent  not  exactly  tbie  same  in  all  cir- 
camstances.  yet  not  involving  the  life  of 
the  trespHBser ;  and  this  is  called  the  'im- 
perfect'  defense. "  Id. §§840,841.  Thesume 
eminent  author  says :  "  The  right  to  de- 
fend one's  person  or  property  proceeds 
from  necessity;  and  however  complete 
this  right  may  be,  or  however  far  the  law 
permits  it  to  be  carried,  it  stops  where 
necessity  ends.  The  party  nialiing  the  de- 
fense may  use  no  instrument  and  no  pow- 
er beyond  what  will  simply  prove  effect- 
ual. "Thus,  though  it  is  lawful  for  one  to 
oppose  another  who  is  committing  a  fel- 
ony, even  to  the  taking  ot  his  life,  yet,  if 
there  is  no  obstacle  to  his  arrest,  the 
shooting  of  him  in  the  felonious  act,  in- 
stead of  having  him  arrested,  is  a  felo- 
nious homicide;  and,  while  it  is  lawful  to 
kill  a  man  in  self-defense,  nttll  his  mere  as- 
sault with  the  fist  will  not  Justify  the  in- 
stant taking  of  his  life  by  a  stab,  and  to 
thus  resort  to  a  defense  wholly  unneces- 
sary is  murder.  It  is  not  lawful  to  kill 
another,  who  even  meditates  the  taking 
of  one's  life,  till  some  overt  act  is  done  in 
pursuance  of  the  meditation;  in  other 
words,  till  the  danger  becomes  immediute. 
The  steps  necessary  may  be  taken,  and  no 
more.  Thus,  again,  a  man  who  expects 
to  be  attacked  should  first  employ  the 
means  in  his  power  to  avert  the  necessity 
of  self  defense ;  and  until  he  has  done  this 
his  right  of  self-defense  does  not  arise. 
Nor  can  a  man  avail  himself  of  a  necessity 
which  he  has  knowingly  and  willfully 
brought  upon  himself.  Yet  one  assaulted 
by  another,  who  has  threateced  to  kill 
him,  is  not  bound  to  run  in  the  particular 
instant:  thus  increasing  his  danger  by  en- 
couraging the  assailant  to  repeat  the  at- 
tempt when  he  will  be  less  prepared  to  re- 
sist." Id.  §§  842-844.  In  support  ot  these 
propositions,  which  are  founded  in  rea- 
son. Justice,  and  humanity,  the  author 
cites  very  numerous  authorities.  In  the 
above  summary  we  have  a  clear  statement 
of  the  law  with  respect  to  one's  right  to 
defend  his  person,  and  how  far  that  right 
may  be  carried.  Elsewhere  the  same  au- 
thor gives  a  summary  showing  the  right 
to  defend  one's  property.    He  says :  "  One 


in  defense  of  his  property  must  not  com< 
mit  a  forcible  detainer,  a  riot,  or  any  like 
crime.  Ho  must  not  kill  the  aggressor; 
but,  if  the  question  comes  to  this,  be  must 
find  his  redress  in  the  courts.  It  the 
wrongful  act  is  proceeding  to  a  felony  on 
the  property,  he  may  then  kill  the  doer  to 
prevent  the  felony,  if  there  is  no  other 
way;  otherwise,  this  extreme  measure  is 
not  lawful.  And  the  defense  may  be  such, 
and  such  only,  as  necessity  requires;  of 
courxe,  within  the  limits  which  forbids  the 
taking  of  life.  Therefore  a  man  commits 
a  felonious  homicide  who  inflicts  death  in 
opposing  an  unlawful  endeavor  to  carry 
away  his  property.  There  is  here  the 
right  to  resist,  but  not  to  the  taking  of 
life.  In  the  above  formula  we  have  the 
doctrine  concisely  stated  in  respect  to 
both  the  perfect  and  the  imperfect  right  of 
seif-defense,  and  we  have  also  a  clear  rec- 
ognition of  the  essential  diE<tinction  be- 
tween the  two.  The  perfect  .'•ight  of  self- 
defense  extends,  when  necessary,  to  the 
taking  ot  the  aggressor's  life,  bur  it  can- 
not be  resorted  to  for  the  protection  ot 
property,  except  where  it  consists  of  the 
castle,  or  a  felony  is  being  committed  on 
it;  while,  on  the  other  hand,  the  imper- 
fect right  of  defense  Is  permitted  as  well 
of  the  property  as  the  person.  Hence  a 
man  may  lawfully  defend  his  property  in 
possession  by  any  degree  of  force,  short  of 
the  taking  ot  life,  necessary  to  make  the 
defense  effectual,  unless  it  amounts  to  a 
riot,  a  forcible  detainer,  or  some  other  like 
crime.  Yet  he  cannot  proceed  therein  be- 
yond what  necessity  requires."  1  Dish. 
Crim.  Law,  §§  860,  861.  This  doctrine  ot 
perfect  and  imperfect  defense  is  well  illus- 
trated by  Bishop,  as  follows:  "If,  with- 
out provocation,  a  man  draws  his  sword 
upon  another,  who  draws  in  defense, 
whereupon  they  tight,  and  the  first  slays 
his  adversary,  his  crime  is  murder,  for  he 
who  seeks  and  brings  on  a  quarrel  cannot, 
in  general,  avail  himself  of  his  own  wrong 
in  defense.  But,  where  an  assault  which 
is  neither  calculated  nor  intended  to  kill  is 
returned  by  violence  beyond  what  is  pro- 
portionate to  the  aggression,  the  charac- 
ter of  the  combat  is  changed ;  and  it,  with- 
out time  for  his  passion  to  cool,  the  as- 
sailant kills  the  other,  he  commits  only 
manslaughter."  Honigan  and  Tliomp- 
sou,  in  their  cases  In  self-defense,  p.  227,  in 
a  note  to  Stoffer  v.  State,  1.5  Ohio  St.  47, 
cited  in  State  v.  Partlow,  90  Mo.  608,  4  S. 
W.  Rep.  14,  give  an  admirable  summary  of 
the  authorities  on  this  subject, as  follows: 
"  If  he  [the  slayer]  provoked  the  combat 
or  produced  the  occasion  in  order  to  have 
a  pretext  for  killing  his  adversary,  or  do- 
ing him  great  bodily  harm,  the  killing  will 
be  murder,  no  matter  to  what  extremity 
be  may  have  been  reduced  in  the  combat. 
But  if  he  provoked  the  combat  or  pro- 
duced the  occasion  without  any  felonious 
intent.  Intending,  for  instance,  an  ordi- 
nary battery  merely,  the  final  killing  in 
self-defense  will  be  manslaughter  only." 
Here  is  a  clear  recognition  of  the  doctrine 
that,  although  the  slayer  provoked  the 
combat  or  produced  the  occasion,  yet,  if  It 
was  done  without  any  felonious  intent, 
the  party  may  avail  himself  of  the  plea  of 
seif-defense.    In  the  case  of  State  v.  Part 
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low,  flupra,  the  learned  judge  delivering 
tbe  opinion  cites,  in  support  o(  tliis  doc- 
trine: State  V.  Lane,  4  Ireri.  113;  Reg.  v. 
Smith,  8  Car.  &  P.  160;  Slaughter'u  Case, 
11  L«lgh,  680;  Murpliy  v.  State. 37  Ala.  142; 
Adams  v.  People,  47  III.  376;  State  v.  Hil- 
dreth,  9  Ired.  429:  State  v.Hogue.G  Jones, 
(N.  C.)  881;  State  v.  Martin.  2  Ired.  101; 
Atkins  V.  State,  16  Arlt.  56S;  C»»tton  v. 
State.  31  Miss.  504 ;  Stewart  v.  State.  1  Ohio 
St.  66;  State  v.  Hill,  4  Dev.  &  B.  401 ;  and 
2  Bish.  Crim.  Law,  §  702,  supra,— and,  by 
way  of  enforcing  this  well-settled  legal 
principle,  the  learned  judge  makes  this  re- 
mark: "Indeed,  the  assertion  that  one 
wlio  begins  a  quarrel  or  brings  on  a  diffi- 
culty with  the  felonious  purpose  to  kill  the 
person  assaulted,  and  accomplishes  such 
purpose.  Is  guilty  of  murder,  and  cannot 
avail  himself  of  thedoctrine  of  self-defense, 
carries  with  it  in  its  very  bosom  the  In- 
evitable corollary  that  if  the  tjuarrel  be 
begun  without  a  felonious  purpose,  then 
tlie  homicidal  act  will  not  be  murder.  To 
deny  this  obvious  deduction  is  equivalent 
to  the  anomalous  assertion  that  there  can 
be  a  felony  without  a  felonious  Intent; 
that  the  act  done  characterizes  the  intent, 
and  not  the  intent  the  act.  The  bai-e 
statement  of  such  a  doctrine  accomplishes 
its  own  ample  refutation, — a  doctrine  In- 
consistent with  its  premises,  and  illogical 
in  its  conclusion.  In  the  light  of  this  well- 
settled  doctrine,  it  is  manifest  that  tbe 
trial  court  erred  egreglously  in  saying  to 
the  jury  that  "a  man  cannot  in  any  case 
justify  tbe  killing  of  another  upon  the  pre- 
tense of  self-defense  unless  he  be  without 
fault  in  bringing  the  necessity  of  so  doing 
upon  himself. "  Recurring  now  tothf?  rule 
laid  down  by  Bishop,— that  if  the  Individ- 
ual assaulted, being  himself  without  fault, 
reasonably  apprehends  death  or  great 
bodily  injury  to  himself  unless  be  kills  the 
assailant,  tbe  killing  is  justifiable,— tbe 
Inquiry  presents  itself,  what  "fault"  is  It 
that  will  deprive  a  man  of  his  plea  of  jus- 
tifiable self-defens"?  This  question  has 
already  been  answered  by  the  authorities 
cited.  It  is  the  "fault"  of  seeking  and  di- 
rectly bringing  about  the  occasion  for  the 
killing;  limited,  however, by  the  intention 
with  which  the  occasion  was  brought 
aoout.  Inasmuch,  therefore,  as  tbe  right 
of  a  party,  accused  of  a  felonious  homi- 
cide, to  avail  himseif  of  the  plea  of  Justifi- 
able eelf-defense  depends  upon  the  Intent 
with  which  be  provoked  the  diftlculty, 
and  inasmuch  as  it  is  the  d«>cT.rlne  of  the 
law  that  no  man  Is  to  be  punished  as  a 
criminal  unless  his  intent  is  wrong,  and  as 
the  intent  Is  a  fact  to  be  found  by  the  jury, 
then  in  every  case  where  tbe  evidence 
creates  any  doubt  as  to  tbe  character  of 
tbe  intent  the  court  should  Instruct  the 
jury  as  to  tbe  distinction  between  perfect 
and  impertect  defense,  as  applicable  to  the 
particular  circumstances  attending  the 
homicidal  act  of  the  accused.  Meuly's 
Case,  (Tex.)  9  S.  W.  Rep.  563,  and  authori- 
ties cited. 

(2)  The  second  paragraph  of  said  sixth 
instruction  is  to  the  effect  that  if  the  jury 
should  believe  that  tbe  accused  bad  built 
tbe  fence  on  tbe  line  between  bis  land  and 
that  of  tbe  deceased,  and  that  said  fence 
bad  been  used  as  a  line  fence  tor  a  number 


of  years,  and  deceased  had  notified  the 
accused  not  to  remove  it,  then  tbe  remov- 
al of  the  fence  by  tbe  accused,  under  the 
circumstances,  was  an  unlawful  act,  and 
that  if  tbe  accused  killed  the  deceased  in 
a  con  diet  on  account  thereof,  then  the  ac- 
cused could  not  avail  himself  of  the  plea  of 
necessary  self-defense.  This  Is  unquestion- 
ably a  misstatement  of  the  law.  Such 
removal  of  the  fence  could  have  amount- 
ed to  nothing  more  than  a  mere  trespass, 
if  that;  and  if,  to  prevent  such  trespass, 
the  deceased  bad  made  au  attack  on  the 
accused  with  a  deadly  weapon,  under  clr- 
cumstancescalculated  toexcite  in  the  mind 
of  the  latter  a  reasonable  apprehension  of 
death  or  great  bodily  injury  to  himself, 
can  it  be  possible  that  to  kill  his  assail- 
ant under  such  circumstances  would  de- 
prive him  of  tbe  right  to  avail  himself 
of  the  plea  of  self-defense?  Certainly  not, 
as  is  shown  by  the  authorities  already  re- 
ferred to.  A  man  may  even  draw  bis 
sword.  In  a  quarrel  with  his  adversary; 
then,  on  reflection,  may  decline  the  fight 
and  withdraw;  but,  on  being  pursued, 
may  turn,  and,  it  necessary,  may  slay  bis 
pursuer  in  self-defense.  But  while  there 
was  evidence  tending  to  prove  that  the 
fence  was  on  the  land  of  the  deceased,  and 
was  recognized  and  used  as  the  line  fence. 
the  overwhelming  preponderance  of  evi- 
dence was  to  tbe  effect  that  it  was  not  ud 
tbe  line,  but  was  removed  therefrom;  that 
it  was  built  by  the  accused,  and  that  de- 
ceased had  no  interest  in  it.  Under  such 
circumstances,  was  the  removal  of  the 
fence  a  tortious  act?  We  think  not.  In 
2  Wat.  Tresp.  §  714,  (Real  Estate,)  it  is 
said.  In  respect  to  property  in  fences,  that 
"fences  are  a  part  of  tbe  freehold,  and 
the  fact  that  tbe  material  of  which  they 
are  composed  are  accidentally  or  tem- 
porarily detached,  without  any  intent  in 
the  owner  to  divert  them  from  their  use 
as  a  part  ot  tbe  fence,  works  no  change  in 
their  nature.  If  I  build  a  fence  on  my 
neighbor's  land.it  is  bis.  not  mine;  and 
tbe  dominion  which  any  man  has  over  bin 
own  property  gives  him  a  right  to  remove 
it  whenever  he  pleases.  If  it  be  useful  to 
me  as  well  as  to  him.  and  If  I  build  It  in 
consideration  of  bis  promise  that  it  shall 
stand  there  permanently,  and  he  removes 
it  in  violation  of  that  promise.  I  may  re- 
cover, in  an  action  on  tbe  contract,  the 
value  of  my  labor,  and  perhaps  fOr  tbe 
consequential  Injnry:  but  I  cannot  main- 
tain trespass."  In  a  note  the  authorcltett 
Burrell  v.  Burrell,  11  Mass.  294,  which  was 
an  action  of  trespass  for  entering  on  the 
plaintiff's  land,  and  taking  away  a  fence 
on  the  dividing  line  between  premises 
owned  by  the  parties  respectively.  The 
part  of  the  fence  removed  by  the  defend- 
ant was  made  ot  rails,  and  be  proved 
that  he  built  it  23  years  previously,  and 
bad  ever  since  kept  it  in  repair;  and  that 
at  the  time  of  the  alleged  trespass  he  took 
away  tbe  rails, In  order  toreplacethefence 
by  a  stone  wall,  which  he  built  thefollow- 
Ing  year,  putting  it  nearer  his  own  land 
than  tbe  place  where  tbe  rail  fence  stood. 
A  verdict  was  found  for  tbe  defendant  in 
the  court  below;  and  the  supreme  court, 
in  sustaining  it, said:  "The only  question 
wbici!  could  exist  at  tbe  trial  was  wbeth- 
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er  tbe  facts  there  tertified  were  true;  and, 
the  Jury  having  decided  tliat  they  were, 
the  verdict  wns  a  necessary  Icpal  coose- 
quence.  There  is  nothing  In  the  report 
from  which  an  entry  on  the  plaintiff's 
land  can  be  Interred,  unless  such  entry  was 
necessary  for  the  purpose  of  taking  down 
the  fence  In  order  to  rebuild  It,  which 
would  not  be  tortious.  The  part  of  the 
fence  assigned  to  the  tiefeudant  to  keep 
In  repair  was  his  property,  so  far,  at  least, 
that  the  removal  of  It  for  lawful  pur- 
poses conld  not  make  him  a  trespasser; 
and  we  do  not  think  there  was  any  joint 
tenancy  or  tenancy  In  common  of  the  ma- 
terials of  which  the  fence  was  composed." 
That  case,  in  Its  facts,  as  to  the  erection, 
ownership,  and  use  of  the  fence,  was  al- 
most precisely  like  the  case  here.  If  we 
apply  to  the  evidence  in  the  present  case 
the  principles  applied  under  similar  cir- 
cumstances in  that  case,  it  is  plain  that  the 
accused,  in  removing  tbe  fence  in  question, 
did  no  legal  wrong  to  the  deceased,  and 
that  there  was  nothing  In  the  evidence 
upon  which  to  base  the  direction  to  the 
jury  contained  In  the  second  paragraph  of 
said  sixtli  instruction,  and  tbe  Jury  should 
not  have  been  so  Instructed. 

(3)  Tbe  third  paragraph  of  said  sixth 
Instruction,  taken  In  connection  with  the 
second,  was  well  calculated  to  mislead 
tbe  Jury,  and  induce  them  to  make  tbe 
conviction  or  acquittal  of  the  accused  de- 
pend upon  the  decision  of  the  question 
whether  the  accused  had  or  had  not  the 
right  to  remove  the  fence:  whereas  such 
right  was  wholly  Immaterial  In  consider- 
ing bis  guilt  or  Innocence,  the  undisput- 
ed testimony  being  that  the  fence  had  been 
removed  before  the  deceased  went  to  the 
scene  of  the  conflict  which  resnlted  In  bis 
death,  and  the  clear  preponderance  of  evi- 
dence being  to  the  effect  that  the  deceased 
sought,  and  without  any  sufficient  prov- 
ocation brought  about,  the  conflict  which 
resulted  so  fatally  to  him,  and  made  a 
fierce  and  murderous  assault  upon  the  ac- 
cused with  a. deadly  weapon,— a  knife  sud- 
denly drawn,  open,  from  bis  right  pants 
po(!ket. 

(4)  Tbe  fourth  and  last  paragraph  of 
tbe  said  sixth  Instruction  is  amenable  to 
the  same  criticism,  and  should  not  have 
been  given. 

On  behalf  of  the  accused,  10  instructions 
were  asked  for,  all  of  which  the  court, 
gave  except  the  seventh  and  eighth.  The 
seventh  instruction  asked  for  by  the  ac- 
cused, and  refused  by  tbe  eunrt.  Is  as  fol- 
lows: "The  Jury  are  further  Instructed 
that  the  accused  must  have  been  without 
fault  In  bringing  on  the  combat,  and  that 
be  mast  not  have  provoked  tbe  combat, 
or  prodaced  the  occasion  for  killing  tbe 
said  Anderson  Rutherford,  or  doing  him 
some  great  bodily  harm.  But  if  they 
shall  also  believe  that,  even  if  the  ac- 
cused was  not  without  fault  in  bringing 
on  the  combat,  or  that  he  provoked  the 
same,  or  produced  the  occasion  in  order 
to  have  a  pretest  for  killing  said  Ruth- 
erford, OP  doing  him  some  great  bodily 
harm,  yet  If  they  shall  also  believe  that 
the  accused  fairly  declined  said  contest  by 
retreating  as  far  as  he  could,  and  then 
killed  said  Rutherford  in  self-defense,  the 


killing  was  excusable,  and  they  should  ac- 
quit the  accused."  We  are  of  opinion  that 
this  Instruction  correctly  propounds  the 
law,  and  there  was  evidence  In  the  case 
tending  to  establish  the  proposition  con- 
tained therein,  and  that  the  courterred  in 
refusing  to  give  it.    * 

The  eighth  instruction  asked  for  by  the 
accused,  and  refused  by  the  court,  is  as 
follows:  "If  the  Jury  shall  believe  from 
the  evidence  that  Isham  Rutherford,  a 
witness  called  on  by  the  prosecution,  and 
sworn  in  court  to  zive  evidence  in  this 
case,  testified  that  he  knew  that  the  diffi- 
culty occurred  between  Anderson  Ruther- 
ford, the  deceased,  and  the  accused  be- 
tween the  hours  of  12  and  1  o'clock  on  the 
day  that  said  Anderson  Rutherford  ivas 
killed,  and  it  they  shall  also  believe  that 
Isham  Rutherford  gave,  as  the  reason  why 
he  knew  that  the  said  difficulty  occurred 
at  tbe  time  so  testifled  by  him,  was  that 
his  father,  the  said  Andereon  Rutherford, 
owned  a  chick,  and  that  it  was  in  tiie  house 
at  that  time,  and  that  be  looked  at  the 
clock  before  he  started  with  his  father  to 
the  place  of  said  difficulty,  and  If  they 
shall  also  believe  that  said  witness  will- 
fully swore  falsely  in  this  behalf,  then  such 
false  testimony  or  swearing  of  said  wit- 
ness vitiated  and  destroyed  the  whole  of 
his  evidence,  and  the  same  should  be  dle- 
regarde<]  by  the  Jury. "  We  are  of  opinion 
that  this  instruction  does  not  correctly 
propound  the  law,  and  that  the  court  did 
not  err  in  refusing  It.  Tbe  jury  is  the  sole 
Judge  of  the  credibility  of  witnesses,  and 
to  have  given  the  instruction  would  have 
been  to  invade  the  rightful  province  of  the 
Jury. 

For  the  errora  hereinbefore  pointed  out, 
the  Judgment  of  the  clreuit  court  must  be 
reversed  and  annulled,  the  verdict  of  the 
jury  set  aside,  and  the  cause  remanded  to 
said  circuit  court  for  a  new  trial  to  be 
had  therein  in  accordance  with  tbe  views 
expressed  in  this  opinion. 


(8g  Va.'293) 
Stockholders  of  Bank  of  Abingdon  v. 

BOABD  OF  SUPSBViaoRS  OF  'WaSHINOTON 

County. 
{Supreme  Ccfuirt  of  Appeals  cf  Virginict.    July 

16,  m\.) 

Bank-Stook— -Taxation  or— RssiDBNOE  or  Btock- 

HOLDSRS. 

Under  Acts  Va.  188»-84,  {  17,  p.  668,  pro- 
viding for  a  state  tax  on  the  assessed  market 
valne  of  the  shares  of  banks  located  in  tbe  state, 
regardless  of  the  residence  of  the  stockholders, 
and  Code  Va.  J  833,  cl.  2,  providing  thaL  the  board 
of  supervisors  of  each  county  shall  order  a  levy 
on  all  property  assessed  with  a  state  tax  within 
the  county,  the  board  has  powor  to  levy  a  tax  for 
county  piiri)08es  on  the  shares  of  stock  of  a  banli 
located  in  the  county,  although  some  of  its  stock- 
holders are  non-residents  of  tbe  state.  Hinton 
and  Lact,  JJ.,  dissenting. 

Error  to  clreuit  court,  Washington 
county;  John  A.  Kru.y.  Judge. 

Bill  by  Ernest  Mlddleton  and  others 
against  board  of  snpervisorH  of  Washing- 
ton county  and  S.  M.  Withers*  treasurer, 
to  restrain  the  collection  of  a  tax.  Decree 
for  defendants,  and  plaintiff  appeals.  At- 
flriued. 

Falkeraon.'Page  &  Mart,  for  plaintiffs 
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in  error.    White  &  Bucliaaua,  tor  defend- 
antd  in  error. 

Fai.'.ntlerot.  J.  Tlie  appellantti,  Eme«t 
MidciletoD  and  otliers,  aoine  of  whom. are 
residents  and  otliers  of  whom  are  non- 
residents of  Virginia,  stocli holders  in  the 
Bank  of  Abingdon,  in  Washington  county, 
Va..  In  January,  1SS9,  filed  thelrblU  in  chan- 
cery in  the  circuit  court  of  Washington 
county  against  the  board  of  supervisors 
of  said  county  and  Salmon  M.  Withers, 
treasurer  of  said  connty,  praying  for  an 
injunction  to  restrain  the  collection  of  a 
certain  county  levy  made  by  the  said 
board  of  supervisors  against  the  appel- 
lants as  stockholders  in  the  Bank  of  Ab- 
ingdon, upon  their  respective  shares  of 
stock  in  the  said  bank,  the  collection  ot 
which  the  said  Withers,  treasurer  as  afore- 
said, was  then  seeking  to  enforce.  An  In- 
junction was  granted  January  5,  1S89, 
according  to  the  prayer  of  the  bill;  and  at 
the  May  terra,  1889,  a  decree  was  entered 
dissolving  the  said  Injunction. 

The  only  question  presented  by  this  ap- 
peal is  whether  a  county  in  this  state  has 
the  right  to  levy  and  collect  a  tax  for 
county  purposes  upon  the  shares  of  stock 
of  a  bank  located  In  the  county.  The 
state,  without  regard  to  the  residence  of 
stockholders,  levies  for  state  purposes  a 
tax  on  the  assessed  market  value  of  their 
shares  of  stock,  as  it  docs  upon  other 
moneyed  capital.  Acts  18X3-84.  p.  568,  § 
IT.  This  assessment  is  directed  to  be  made 
annually  in  the  month  of  May  by  each 
commi-ssioner  of  the  revenue  on  the  shares 
ot  scock  In  each  bank  or  banking  associa- 
tion In  his  district,  and  to  be  reported  to 
the  auditor  of  public  accounts;  and  the 
tax  so  assessed  Is  required  to  be  paid  by 
the  cashier  of  each  bank  to  the  auditor  of 
public  accounts  on  or  before  the  1st  ot 
June  following.  The  board  of  supervisors 
of  each  county  is  required  to  fix  the 
amount  ot  the  county  levy,  for  county  pur- 
poses, annually,  and  to  order  the  levy 
"on  all  property  assessed  with  state  taxes 
within  the  county. "  Code  1887,  §  833.  The 
assessment  on  the  shares  of  stock  ot  the 
appellants  in  the  said  Bank  of  Abingdon 
for  taxation  for  state  purposes  was  made 
by  the  commissioner  of  revenue  for  the 
district  in  which  the  said  bank  Is  situ- 
ated, and  a  copy  nf  the  said  assessment 
was  furnished  by  the  said  commissioner 
of  the  revenue  to  the  treasurer  of  Wash- 
ington county:  and,  according  to  the  said 
assessment  upon  the  said  shares  of  stock 
for  state  tax,  the  board  of  supervisors 
made  the  levy  of  a  tax  for  c(»unty  pur- 
poses upon  the  assessed  market  value  of 
the  said  shares  ot  stock,  as  prescribed  by 
the  statute.  The  said  shares  of  stock 
were  duly  and  regularly  assessed  for  state 
taxes,  and  that  assessment  was  made 
within  the  county  by  the  commissioner  of 
the  revenue  ot  the  county  in  which  the 
bank  is  located.  The  right  of  the  board 
of  supervisors  of  Washington  county  to 
levy  the  tax  complained  of  is  palpable  and 
unqnestionable.  At  common  law,  the 
situs  of  the  stock,  for  purposes  of  taxa- 
tion, is  with  the  stockholders,  and  not 
with  the  bank ;  but  by  the  statute  ot  the 
btate   the  stock,  no   matter    where   the 


stockholder  lives,  is  assessed  and  taxed 
in  the  county  and  district  where  the  bank 
is  located.  Acts  1883-84,  p.  568,  §  17.  Chief 
Justice  VVaite,  in  the  case  of  Tappan  v. 
Bank,  19 Wall. 490,  says:  "The state, there- 
fore, within  whii>h  a  national  bank  is  sit- 
uated, has  jurisdiction  for  the  purposes  of 
taxation  of  all  theshareholders  of  the  bank, 
both  resident  and  non-resident,  and  of  all 
Itsshares.and  may  legislate  accordingly." 
It  a  state  may  do  this  as  to  stock  and 
stockholders  created  by  the  congress  ot 
the  United  States,  a  fortiori,  it  may  Ins- 
tate (as  It  has  done)  to  authorize  a  coun- 
ty to  levy  a  tax  for  county  purposes  upon 
the  shares  of  stock  of  a  bank  located  with- 
in the  county,  where  the  property  Is  pro- 
tected by  the  county.  The  decree  of  the 
circuit  court  of  Washington  county,  ap- 
pealed from,  is  clearly  right,  and  the  judg- 
mentof  this  court  is  toafBrmit.  Affirmed. 

Lewis,  P.,  and  Richardson,  J., concur. 


Peyton  v.  Stuart. 


(8S  Va.  «» 


{Supremo  Court  of  Appeals  of  Virginia.    June 
18,  1891. ) 

CONTBIBDTIOX  BETWEEN  SCBBTIES. 

Plaintiff,  defendant,  and  another,  stock- 
holders of  a  corporation,  jointly  indorsed  its 
notes  as  accommodation  indorsers,  the  proceeds 
being  used  In  betterments  of  Its  property,  and  ad- 
ditional stock  l)eini;  issued  upon  the  basis  of  saoh 
improvements.  By  a^rebment  between  plaintiff 
and  defendant  the  latter  sold  to  the  former  all 
his  stock  and  Interest  in  the  company,  and  ob- 
tained a  release  of  all  his  liability  upon  the  not«s, 
which  plaintiff  afterwards  paid.  Held,  that  de- 
fendant was  not  liable  to  plaintiff  for  contrlbn- 
tion.  Lewis,  P.,  and  Fadstlebot,  J.,  dissent- 
ing. 

Bill  in  chancery  by  William  A.  Stuart, 
stockholder  of  the  Greenbrier  White  Sul- 
phur Springs  Company,  and  joint  accom- 
modation indorser  of  Its  notes,  against 
(ieorge  L.  Peyton,  another  stockholder 
and  indorser,  for  contribution  upon  the 
notes  paid  by  plaintlO.  Decree  for  plain- 
tiff.   Reversed. 

\V.  W.  Gordon  and  James  Bumf^ardaer, 
for  plaintiff  In  error.  W.  J.  Robertnoa and 
Geo.  M.  Harrison,  for  defendant  In  error. 

Lact,  J.  This  is  an  appeal  from  a  de- 
cree of  the  circuit  court  of  Augusta  coun- 
ty, rendered  on  the  3d  day  of  July.  1889. 
Tlie  bill  was  filed  by  the  appellee,  William 
A.  Stuart,  on  the  28th  ot  December,  1S86, 
wherein  it  is  set  forth  that  on  the  14th 
day  of  September,  1882,  the  Greenbrier 
White  Sulphur  Springs  Company,  a  corpo- 
ration duly  incorporated  under  the  lawa 
of  the  state  of  West  Virginia,  made  its 
certain  negotiable  note  In  writing,  by 
which  It  promised  to  pay,  30  days  after 
the  date  thereof,  at  the  bank  of  Lewis- 
burg,  West  Va.,  the  sum  of  f  4,(K)0.  to  Will- 
lam  A.  Stuart,  George  L.  Peyton,  and  H. 
M.  Mathews,  as  joint  indorsers.  That 
said  note  was  duly  protested  for  non-pay- 
ment when  due,  according  to  law.  An- 
other note  like  the  foregoing,  for  52,000; 
another  for  $7,500,  like  the  foregoing,  cur- 
tall  and  discount  on  this  note  of  92,605; 
another  note  for  95,000,  curtail  ami  dis- 
count on  this  ot  9995.43.  and  94,148.05  paid 
on  this  note.    That  all  these  notes  wer» 
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protested,  and  not  paid  by  the  said  the 
Greenbrier  VVliite  Sulphur  Springs  Compa- 
ny, nor  by  George  L.  Peyton,  nor  by  the 
said  H.  M.  Mathews,  but  by  the  said  Will- 
lam  A.  Stuart.  That  the  maker  ot  these 
notes,  the  said  the  Greenbrier  White  Sul 
pbnr  Springs  Company,  Is  Insolvent,  and 
so  is  U.  M.  Mathews;  and  that  George  L. 
Peyton  is,  as  joint  indorser  with  him, 
bound  to  pay  to  him  one-half  of  the 
money  so  paid  by  him,  the  said  William 
A.  Stuart;  and  that,  when  judgment  has 
been  obtained  on  this  Indebtedness,  and 
liens  secured  on  the  lands  of  tbe  said 
George  L.  Peyton,  that  he,  the  said  Will- 
lam  A.  Stuart,  is  entitled  to  be  subrogat- 
ed to  the  rights  ot  the  creditor  as  against 
the  said  George  L.  Peyton.  On  the  Tttr 
of  December,  1886,  the  circuit  court  of  Au- 
gusta rendered  a  decree  lor  tbe  following 
account:  (1)  As  to  the  solvency  or  in- 
solvency of  the  Greenbrier  White  Sniphur 
Springs  Company.  (2)  As  to  the  solven- 
cy or  luHolvency  of  the  estate  of  Henry  M. 
Mathews,  deceased.  (3)  What  amount  is 
due  the  plaintiff  from  his  joint  indorsers 
tor  contribution  upon  the  notes  filed  with 
the  bill,  or  upon  said  judgment  tiled  with 
tbe  bill,  or  is  due  said  plaintiff  from  such 
of  said  indorsers  as  may  be  found  to  be 
solvent.  And  leave  was  given  the  said 
George  L.  Peyton  to  file  his  answer  in 
thiu  cause  in  60 days  thereafter,  which  was 
done  accordingly. 

The  said  George  L.  Peyton  filed  his  an- 
swer, saying  that,  while  he  had  no  inde- 
pendent recollection  on  the  subject,  he 
supposes  it  is  true  that  the  notes  described 
in  the  bill  were  executed  by  tbe  said  the 
Greenbrier  White  SnlphnrSprings  Compa- 
ny, and  indorsed  jointly  by  the  complain- 
ant, the  said  respondent,  George  L.  Pey- 
ton, and  the  said  H.  M.  Mathews,  as  al- 
leged, and  that  originally  said  Stuart, 
Mathews,  and  respondent  were  jointly  and 
equally  bound  by  said  indorsement.  Re- 
spondent did  not  know,  and  called  for 
proof,  of  any  alleged  payments  made  on 
these  by  said  William  A.  Stuart.  That  It 
is  admitted  that  H.  M.  Mathews  is  dead 
and  insolvent.  But  the  respondent  denies 
the  insolvency  of  the  said  the  Greenbrier 
White  .Sulphur  Springs  Company,  and  the 
statement  that  nothing  can  be  made  out 
of  it.  That,  so  far  from  being  Insolvent, 
it  is  possessed  ot  a  large  amount  ot  good 
and  solvent  assets,  sufHclent  to  pay  all, 
or  within  a  small  fraction  of,  its  liabilities. 
That  these  assets  consist  of  unpaid  stock 
subscriptions,  the  purchase  price  of  mort- 
gage bonds  sold, and  of  unincumbered  real 
estate,  personal  property,  etc.,  and  that 
Buld  complainant  is  himself  indebted  to 
the  said  company  in  a  sum  not  less  than 
$94,000  for  unpaid  stock  subscription  and 
for  bonds  ot  the  company  bought  and  not 
paid  tor,  and  that  the  charge  of  insolven- 
cy comes  with  a  bad  grace  from  him,  the 
said  William  A.  Stuart.  That  the  said 
Stuart  bad  not  been  compelled  to  pay 
these  notes  held  by  him  as  security  for  the 
maker,  but  had  acquired  them  by  pur- 
chase at  a  discount  of  50  per  cent.,  and 
that  at  the  time  of  the  purchase  he  was 
legally  indebted  to  the  company ;  and 
when  he  acquired  the  note  the  debt  be- 
came extinguished.    That  tbe  said  Stuart 


cannot  call  on  the  respondent  for  contri- 
bution, because  payment  has  been  provid- 
ed for  l>y  placing  190  of  the  mortgage 
bonds  at  the  par  value  of  $500  that  have 
been  deposited  with  the  cashier  of  tbe 
creditor  bank  as  collateral  security  there- 
for, and  that  the  said  collateral  should  be 
exhausted  before  one  of  the  securities 
should  be  held  liable  tor  them.  That,  in- 
dependently of  the  question  whether  the 
Greenbrier  White  Sulphur  Springs  Compa- 
ny is  or  is  not  solvent,  and  of  thequestlon 
whether  the  said  notes  or  a  part  of  them 
are  or  are  not  secured  in  other  waya,to 
the  exoneration  of  the  said  George  L 
Peyton,  the  said  George  L.  Peyton  de- 
nies that  there  is  now  any  liability  on  him 
to  the  said  William  A.  Stuart  on  account 
ot  the  said  note  in  tbe  said  bill  described. 
On  the  contrary,  he  claims  that  on  ac- 
count ot  a  contract  and  agreement  to  that 
end  made  by  tbe  said  William  A.  Stuart  he 
has  been  released  from  all  liability  for 
these  joint  indorsements.  That  tbe  notes 
in  question  were  given  by  the  said  com- 
pany for  the  purpose  of  raising  money  to 
make  improvements  on  the  property 
owned  by  it;  and,  when  indorsed  liy  the 
said  William  A.  Stuart,  Henry  M.  Math- 
ews, and  George  L.  Peyton,  as  accom- 
modation indorsers,  tbe.v  being  all  large 
and  equal  stockholders  in  said  company, 
the  money  so  obtained  was  used  in  the 
improvement  and  In  the  furnishing  ot  the 
property  of  the  said  company,  and  on  the 
basis  of  the  improvements  so  made  a  large 
amount  of  the  stock  of  the  company 
was  Issued  as  full-paid  stock.  On  the  4th 
day  ot  November,  1882,  George  L..  Peyton 
held  937,500  of  the  stock  of  the  said  compa- 
ny, for  which  he  paid  in  cash  the  sum  ot 
$17,000;  the  balance  of  it  being  issued  in 
consideration  of  betterments  and  improve- 
ments placed  on  the  property,  and  lor  the 
payment  of  which  notes  of  the  company 
were  outstanding  and  unpaid,  indorsed 
by  the  parties  interested  In  the  company. 
In  this  state  of  affairs,  and  on  the  said 
4th  day  of  November,  1882,  George  L.  Pey- 
ton sold  to  William  A.  Stuart  all  of  his 
said  stock  on  the  distinct  understanding 
and  agreement  that  said  stock  was  sold 
on  the  basis  of  cost,  and  that  the  said 
George  L.  Peyton  was  to  be  relieved  of 
all  liability  as  indorser  or  otherwise  for 
tbe  debts  of  tbe  said  company;  said  Stu- 
art agreeing  to  return  to  Peyton  all  of 
bis  paper,  including  interest  and  discount 
paid.  That  said  agreement  was  reduced 
to  writing,  as  follows:  "Richmond,  Va., 
Nov.  4th,  1882.  I  have  this  day  bought  ot 
George  L.  Peyton  his  stock  on  the  basis 
of  cost  and  $.5,000.00.  I  am  to  give  him 
up  his  paper,  including  discount  and  in- 
terest paid,  and  pay  Dr.  Moorman  about 
$4,000.00,  and  enough  In  addition  to  make 
$5,000.00.  Said  Peyton  is  to  have  bis  sal- 
ary on  the  first  of  January  so  far  as  It  has 
not  been  realized  from  tlie  company,  after 
taking  from  his  account,  and  charging 
back  to  said  Stuart,  any  board-bill  to 
said  Stuart  or  his  family  which  has  been 
charged  to  said  Peyton.  Said  Peyton  is 
to  throw  no  obstacle  in  the  way  of  said 
company  regaining  or  holding  possession 
of  their  property,  and  release  any  claim  1 
have   to  any  of    his    salary.     And  any 
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anionnt  I  pay  Bald  Peyton  on  his  salary  I 
am  to  hold  as  a  debt  ap;nlnBt  the  White 
Sulphur.  [Signed]  William  A.  Stuart." 
That  the  stock  sold  as  set  forth  above  on 
the  4th  day  of  November.  1882.  to  said 
William  A.  Staart,  was  delivered  to  him, 
and  has  been  converted  to  his  own  use. 
That  under  this  agreement  it  was  th0 
duty  or  the  said  Willi ^.m  A.  Stnart  to  pay 
and  take  up  the  said  notes  on  which  Pey- 
ton was  an  iudorser  to  the  e:onerutloa 
of  said  Peyton,  and  that  there  is  no  liu- 
billtyoD  said  Peyton  on  account  of  any  of 
the  said  notes  in  the  hands  of  the  said 
Stuart, and  tbesald  Stuart  has  no  just  de- 
mands against  the  said  Peyton  for  contri- 
bution on  account  of  their  joint  indorse- 
ment of  the  same. 

Under  the  decree  of  December  7.  1886,  J. 
W.  Green  Smith,  one  of  the  comnilsBlouere 
of  the  circuit  court  of  Augusta  county,  un- 
dertook to  take  the  testimony,  state  the 
account,  and  make  the  report  required  by 
the  said  decree.  His  report  is  returned  on 
the  16th  day  of  April,  1889.  He  says  that 
he  gave  notice  as  required  by  the  decree, 
and  on  Saturday,  the  5th  day  of  Febru- 
ary, 1887,  at  his  office  in  the  city  of  Staun- 
ton, being  the  time  and  place  fixed  by  said 
notice,  he  proceeded  to  take  the  account 
ordered  by  the  decree,  but  that, not  being 
completed  on  that  day,  he  adjourned  the 
taking  of  the  »ame  from  day  to  day,  from 
that  day  to  the  day  of  making  his  report; 
that  Is,  from  the  5th  day  of  February,  1887, 
to  the  16th  day  of  April,  1889,  he  adjourned 
the  acconnt  from  day  to  day ;  so  that  for 
more  than  two  years  he  adjourned  this 
account  from  day  to  day.  On  the  first 
account  he  reported  that  the  White  Sul- 
phurSprlngs  Company  was  Insolvent.  On 
the  second,  that  the  estate  of  Henry  M. 
Mathews,  deceased,  Is  Insolvent.  On  the 
third  branch  of  the  decree,  as  to  what 
amount  is  due  the  plaintiff  from  his  joint 
Indorsers  for  contribution,  he  has  much  to 
say,  which  must,  under  the  contention 
here  Involved,  be  carefully  considered.  He 
says  on  the  threshold  that  before  proceed- 
ing further  "commissioner  would  here 
state  that  there  are  now  pending  before 
him  for  settlement  and  report  four  several 
cases,— three  chancery  and  one  common 
law,— Instituted  by  William  A.  Stuart 
against  George  L.  Peyton,  in  which  said 
Peyton  sets  up  a  line  of  defense  common 
to  all  four  of  said  cases,  which,  It  sus- 
tained, will  defeat  the  said  Staart  out  and 
out  as  to  the  said  Peyton ;  and  it  has 
therefore  been  agreed  between  counsel  of 
said  Stuart  and  Peyton,  respectively,  that 
your  commissioner  in  order  to  save  time, 
repetition,  andexpt^nse,  may  inthisonesuit 
of  William  A.Stuart  vs.  George  L.  Peyton 
dispose  of  all  matters  as  between  Stuart 
and  Peyton,  making  mere  naked  findings 
as  to  Peyton  in  the  other  three  cases,  and 
referring  to  this  report  tor  his  reasons 
therefor. "  So  that  by  agreement  of  the 
parties  by  counsel  this  suit  was  consid- 
ered and  heard  by  the  commissioner  and 
by  tbe  court,  which  approved  and  ratified 
this  report  In  all  respects,  together  with 
three  others,  all  four  depending  upon  tbe 
same  question,  so  that  the  decision  of 
one  is  the  decision  of  all  four. 

We  will  now,  from  tbe  said  report,  see 


what  these  four  cases  are.  The  first 
named  is  the  one  we  have  already  stated 
at  considerable  length.  The  second  suit 
is,  aH  the  commissioner.  Smith,  states  in 
this  report  by  the  agreement  aforesaid,  at» 
follows:  In  tbe  chancery  cause  of  Will- 
iam A.  Stuart  vs.  Lancaster  &  Co.  the 
plaintiff,  Stuart,  set  up  for  contribution 
as  against  the  defendant  George  L.  Pey- 
ton ("  to  say  nothing  here."  sayn  the  com- 
missioner, "of  any  contention  from  bis  co- 
defendant,  R.  A.  Lancaster")  two  nego- 
tiable notes  execDted  by  said  corporation 
the  Greenbrier  or  White  Sulphur  Springa 
Company,  duly  organized  December  29, 
1880.  under  its  charter  granted  on  the  6th 
day  of  Decern  her,  1880:  first,  a  negotiable 
note  of  flO.OOO,  due  four  months  after 
date,  dated  August  16,  1881,  payable  at 
the  bank  of  Lewisburg,  W.  Va..  exe- 
cuted by  the  said  corporation  the  Green- 
brier White  Sulphnr  Springs  Company, 
and  jointly  indorsed  by  the  said  William 
A.  Stnart,  George  L,  Peyton,  Henry  M. 
Mathews,  and  R.  A.  Lancaater,  who  signs 
himself  "R.  A.  Lancaster  &  Co.,"  tbe  same 
having  been  duly  protested  according  to 
law  at  maturity  for  non-payment,  and 
afterwards  paid  alone  by  the  said  William 
A.  Stuart,  one  of  the  Indorsers  thereof. 
Second,  another  negotiable  note  of 
$6,550.83,  of  date  of  August  9. 1881,  due  at 
four  months  after  date,  payable  at  the 
office  of  P.  C.  Barber  &  Co.,  Baltimore, 
Md.,  executed  by  said  corporation  the 
Greenbrier  White  Sulphur  Springs  Com- 
pany, and  jointly  indorsed  by  the  said 
William  A.  Stuart,  George  L.  Peyton,  H. 
M.  Mathews,  and  R.  A.  Lancaster,  who 
signed  himself  "  R.  A.  Lancaster  &  Co.," 
duly  protested  according  to  law  at  ma- 
turity for  non-payment,  and  afterwards 
paid  in  full  by  the  said  Stuart  alone.  The 
third  case:  A  case  at  common  law,  pend- 
ing in  theolrcnit  court  of  Augusta,  under 
the  style'of  William  A.  Stuart  vs.  George 
L.  Pe.yton,  wherein  the  said  'Stuart  sues 
the  said  Peyton  as  first  IndOrser  on  a  cer- 
tain negotiable  note  in  the  amount  of 
?5,0n0,  due  November  15, 1881,  payable  at 
the  bank  of  Lewisburg.  W.  Va.,  exe- 
cnted  by  the  said  the  Greenbrier  White 
Sulphur  SpringH  Company,  severally  in- 
dorsed first  by  George  L.  Peyt<m,  second 
by  said  William  A.  Stuart,  third  by  R.  A. 
Lancaster  &  Co.,  and  which  was  duly  pro- 
tested, to  which  Peyton  flle<l  f 5,000  as  off- 
set, and  Stuart  files  counter-offsets  as  fol- 
lows, ?20,000,  as  to  which  $20,000  Peyton 
contends  the  proceeds,  to  the  extent  of 
every  dollar,  was  expended  in  improving 
the  property  of  the  White  Sulphur  Springs 
Company.  Fourth  salt  Is  that  of  WilUani 
A.  Stuart  vs.  George  L.  Peyton,  seeking 
by  creditors'  bill  to  set  up  a  Hen  on  Pey- 
t<m's  real  estate,  one-third  of  $27,519.30, 
the  amount  of  the  recovery,  by  J.  Fred 
Efflnger,  etc.,  vs.  Stnart,  Peyton,  Camden, 
and  Thompson;  said  liability  having 
arisen  out  of  a  purchase  made  by  said 
Stuart  for  himself  and  his  associates  of 
certain  furniture,  live-stock,  etc.,  from 
George  L.  Peyton  &  Co..  composed  of  J. 
Fred  Effinger,  R.  H.  Catlett,  George  L. 
Peyton,  and  others,  which  ia  defended  by 
said  Peyton  upon  the  ground  that  it 
formed  a  part  of  tbe  cost  of  his  stock,  and 
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discovered  and  Indicated  by  the  words 
"basis  of  cost"  in  the  contract  ot  Novem- 
ber 4,  1882. 

The  said  commissioner,  Smith,  haring 
thusstated  in  detail  thegrounds  and  causes 
of  the  several  actiuus  brougiit  by  the  said 
William  A.  Stuart,  proceeds  to  state  the 
relations  of  the  parties  previous  to  the 
<!ommencenient  of  this  litigation.  He  says 
that  In  1879,  and  for  several  years  pre- 
viously, the  White  Sulphur  SprinKS  realty 
was  in  litigation,  under  the  control  and 
custody  of  the  courts  of  West  Virginia. 
That  the  partnership  firm  of  George  L. 
Peyton  &  Co.,  composed  of  &.  H.  (^atlett, 
J.  Fred  Efflhger,  George  L.  Peyton,  and 
others,  were  lessees  ol  that  property  from 
the  court,  their  lease  to  expire  on  the  con- 
firmation of  a  sale  thereof,  which  had  been 
decreed  to  take  place  on  the  30th  day  of 
March,  1880.  That  William  A.  Stuart  was 
a  large  incum  brancer  of  thesald  real  ty ,  and 
Interested  in  a  profitable  management  of 
the  property,  and  agreed  with  George  L. 
Peyton  and  J.  N.  Camden  that  the  three 
would  form  a  Joint-stock  company  upon 
the  basis  of  one-half  to  be  held  by  Camden, 
wbu  was  to  take  in  H.  M.  Mathews  to 
share  with  him  when  it  could  be  done,  H. 
M.  Mathews  not  to  be  known  In  the  pur- 
chase which  was  to  be  made  on  behalf  of 
the  said  Joint-stock  company;  but  there 
was  a  side  contract  between  Camden  and 
Mathews  by  which  this  was  agreed  be- 
tween them:  That  Stuart  was  to  hold 
one-fourth  of  the  stock,  and  George  L. 
Peyton  one-fourth;  that  Stuart  was  to 
buy  at  the  price  of  f  S40.000  for  himself  and 
his  associates.  That  this  arrangement  was 
perfected,  and  Stuart  became  the  purchas- 
er; and  Camden  turned  over  to  H.  M. 
Mathews  a  one-fourth  Interest  In  the  stock, 
and  subsequently  assigned  to  one  W.  P. 
Thompson  one-eighth  interest,  or  one-half 
of  his  one-fourth.  On  the  1st  day  of  May 
following,  R.  H.  Catlett,  acting  for  himself 
and  his  other  partners,  Efflnger,  Peyton, 
etc.,  sold  the  personalty  belonging  to 
them  to  the  said  William  A.  Stuart,  who 
was  acting  for  himself  and  his  associates, 
at  the  price  of  935,000,  and  this  furniture 
was  taken  and  used  and  contributed  to  the 
production  of  the  alleged  $56,488.91  net 
profits  of  the  springs  during  the  summer 
of  1880,  and  formed  a  part  of  the  basis  on 
which  ttie  f  150,000  of  the  stock  was  Is- 
sued as  full  paid  up.  The  commissioner 
then  says  as  to  the  contract  of  purchase 
by  Stuart  of  Peyton's  Interest  In  the 
springs,  made  on  the  4th  day  of  Novem- 
ber, 1882.  as  this  is  a  common  defense 
against  all  the  other  claims  set  up  by  Stu- 
art in  these  four  several  suits,  on  the 
grounds  uf  said  Peyton's  Indorsement  of 
the  several  negotiable  notes  of  the  Green- 
brier White  Sulphur  Springs  Company, 
commissioner  will  take  up  all  of  the  said 
claims,  and  discuss  them  simply  In  the 
light  of  the  paperclaiuiedand  filed  by  Pey- 
ton as  the  original  contract  of  sale  of  his 
stock,  November  4,  1882.  He  says  that 
Peyton  claims  that  every  dollar  realized 
by  the  corporation  thesald  the  Greenbrier 
White  Sulphur  Springs  Company  on  dis- 
count by  the  banks  ot  its  sundry  notes 
indorsed  by  Peyton,  In  all  but  one  Instance 
Jointly  with  other  company  stockholders, 


and  now  asserted  In  the  plaintiff  Stuart's 
bill,  went  into  the  Improvement  and  fur- 
nlnhlng  of  the  springs  property :  that  the 
stock  was  Issued  on  the  basis  of  these  im- 
provements; that  the  liability  assumed 
by  Peyton  In  indorsing  these  notes  was 
assumed  by  reason  of  his  being  a  stock- 
holder, and  as  a  part  of  the  stock  transac- 
tion ;  that,  had  the  notes  been  paid  by  the 
company  out  of  Its  profits,  he,  as  a  stock- 
holder, would  have  contributed  his  part 
of  the  profits,  and,  if  he  had  to  pay  Indi- 
vldaally,  the  payment  would  be  on  ac- 
count of  the  stock,  and  that  the  terms  of 
the  sate  "on  the  basis  of  cost"  would  nat- 
urally and  by  ordinary  interpretation  In- 
clude all  these  asserted  liabilities,  thereby 
relieving  Peyton  therefrom,  Independently 
Of  the  verbal  agreement  at  the  time.  The 
commissioner  found  against  Peyton  In  all 
the  cases,  made  an  elaborate  report  in  this 
case,  to  be  applied  In  its  effects  to  all  the 
cases,  and  made  formal  findings  In  the 
other  cases,  and  the  circuit  court  sustained 
the  commissioner  in  all  his  findings.  When 
the  commissioner's  report  was  filed  in 
April,  (as  has  been  stated,)  1889,  Judge 
Sheffey,  the  able  and  leading  and  manag- 
ing counsel  for  Peyton,  had  just'  died,  and 
the  court  met  in  20  days,  and  the  defend- 
ant was  not  able  to  supply  the  place  of 
Judge  Sheffey  with  a  lawyer  who  could 
give  sntHcient  attention  to  the  case,  as  the 
circuit  court  was  then  in  session,  and  all 
the  lawyers  were  full  of  tbelrcasesin  which 
tbey  had  been  already  retained;  and 
moved  the  court  for  a  continuance,  but 
the  court  overruled  the  motion,  and  ruled 
that  the  case  must  be  tried  at  that  term. 
An  able  lawyer  was  then  retained,  who 
moved  for  a  continuance,  and  assured  the 
court  that  In  view  of  the  immense  record 
to  be  studied  it  would  be  impossible  for 
bim  to  do  Justice  to  his  client  or  to  him- 
self; but  the  court  insisted  that  the  case 
roust  be  heard  at  that  term,  and  gave  aii 
indulgence  of  a  few  weeks,  to  which  refus- 
al to  continue  the  case  the  defendant  refers 
as  error  in  this  court  Thecase  beingsub- 
mitted,  the  circuit  court  decreed  against 
Peyton  in  all  the  cases,  and  he  applied  for 
and  obtained  an  appeal  to  this  court. 

The  question  as  to  a  continuance  of  the 
cases  under  the  circumstances  lies  at  the 
threshold  of  the  cases  here,  but  for  the 
present  It  will  be  waived,  and  we  will  con- 
sider first  the  main  question  which  affects 
and  controls  not  only  this  case,  but  the 
other  three  set  forth  In  thecommissioner's 
report;  the  agreement  of  the  parties  be- 
ing that  to  save  expeuse  and  delay  all  the 
cases  should  be  considered  and  determined 
along  with  this.  The  defense  set  up  in 
each  case  being  the  same,  and  the  evidence 
in  each  case  being  the  same,  there  Is  no 
controverted factnotcommon  to  them  all. 
And  it  wascompetent  forthe parties  plain- 
tiff and  defendant  to  ngree,  as  they  did 
agree,  to  make  no  contest  except  in  this 
case,  and  the  result  ot  this  must  therefore 
determine  them  all.  The  findings  in  the 
other  cases  being  merely  formal,  no  formal 
appeals  have  been  taken  In  them,  and  none 
could  be  taken,  as  there  were  none  but  form- 
al findings  therein,  and  so  no  error  Is  appar- 
ent on  the  face  of  the  record.  But  this  ap- 
peal, when  decided,  will  decide  them  all,  us 
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thecontract  between  the  parties  on  thesub- 
Ject  in  a  valid  and  binding  one,  and  will  be 
enforced  for  or  aguinnt either  party,  bh  the 
result  may  determine.  And,  if  tlie  circuit 
court's  decree  in  this  case  be  affirmed,  the 
flndlngBinall  tbecases  will  standaffirmed; 
whereas,  if  the  decree  of  the  circuit  court 
shall  be  reversed  in  this  case,  by  airree- 
ment  of  the  parties  the  formal  fludings  in 
the  other  cases  will  be  annulled  by  proper 
order  in  this  court  in  these  causes. 

We  will  now  consider  the  main,  indeed 
the  only,  defense  set  up  by  Peyton,  which 
Is  relied  on  to  defeat  all  of  the  said  actions. 
We  have  said  enough  to  raaise  it  clear 
that  the  execution  of  the  notes  of  the  said 
the  White  Sulphur  Springs  Company  and 
their  indorsements  are  not  denied.  It  ap- 
pears, however,  that  they  were  executed 
for  the  common  benefit  of  all  of  the  incor- 
porators of  the  said  company,  and  the 
money  raised  upon  them  applied  liltewise 
to  the  common  benefit;  that  Stuart  and 
Peyton  were,  with  others,  stockholders  in 
large  amounts  of  the  stock  of  this  com- 
pany, which  owned  the  White  Sulphur 
Springs  property ;  that  there  were  debts 
due  by  the  company;  that  the  property 
was  valuable,  and  its  future  believed  to 
be  promising,  the  net  profits  for  a  single 
season  being  stated  on  the  books  of  the 
concern  at  ».")6.000.  The  debts  of  tlie  old 
concern,  still  unpaid,  gave  trouble  to  the 
management,  and  the  matter  was  still  iu 
litigation  and  in  the  hands  of  the  court. 
In  this  state  of  affairs,  Peyton,  the  owner 
of  410  shares  of  the  company's  stock,  was 
appointed  by  the  court  the  court's  cus- 
todian, and  it  was  expected  that  at  the 
next  term  of  the  court  he  would  be  ap- 
pointed receiver  of  the  property;  and  he 
was  also  tlie  manager  of  the  business,  be- 
ing a  practical  hotel  man.  Stuart  was  a 
large  incumbrancer  of  the  property,  and 
anxious  to  formulate  some  plan  by  which 
he  could  make  the  place  more  profitable. 
He  turned  his  eyes  now  to  the  wealthy 
and  skillful  architect  of  the  Hygeia  Hotel 
at  Old  Point,  Harrison  Phoebus;  the  ex- 
tension of  the  Chesapeake&Obio  Hailroad 
line  to  Newport  News  and  to  Old  Point, 
where  the  Hygeia  Hotel  stood,  having 
connected  these  two  great  rival  public  re- 
sorts by  u  continuous  all-ruii  line.  He 
procured  the  presence  of  Henry  M.  Math- 
ews and  of  Mr.  Plioebus  at  the  Exchange 
Hotel  in  Richmond,  and  opened  negotia- 
tions to  lease  the  White  Sulphur  to  Phoe- 
bus. Pending  these  negotiations,  which 
were  conducted  without  notice  to  Peyton, 
by  accident  Peyton  visited  the  Exchange 
Hotel,  and  came  upon  them.  Henry  M. 
Mathews,  soon  after  Peyton's  arrival, 
told  him  it  was  proposed  to  lease  the 
springs  to  Phoebus.  Peyton  forthwith 
announced  his  purpose  to  lease  tliem  him- 
self. The  next  morning  Stuart  announced 
to  Peyton  that,  to  be  frank  with  him, 
they  had  already  agreed  with  Plioebus, 
and  he  was  to  be  there  that  day  to  close 
the  matter.  Peyton  objected  now  in  ear- 
nest, and  announced  his  purpose  of  striking 
for  control  of  the  property  by  securing 
the  aid  of  the  creditors,  some  of  whom 
were  already  with  him.  (This  to  Gov. 
Mathews,  who  told  Stuart,  and  returned 
to  Peyton  with  the  inforniatlou  that  Stu- 


art would  bay  bim  out,  and  negotiations 
to  that  end  at  once  began  in  earnest. )  And 
Stuart  asked  Peyton  if  he  would  sell  out, 
as  be  had  said  he  would,  what  terms 
would  be  make?  Peyton  replied  that  if 
Stuart  would  pay  him  ^5,000  bonus,  and 
release  him  from  all  responsibility  lor  the 
company,  and  all  responsibility  and  lia- 
bility to  him,  be  would  close  witb  him. 
Stuart,  having  planned  to  substitute  Mr. 
Phoebus  lor  Peyton,  asked  Peyton  to  give 
him  an  option,  and  wanted  10  days.  Pey- 
ton told  him  he  could  have  until  12  o'clock 
that  day  Stuart  objected  to  the  short- 
ness of  the  time,  and  Peyton  agr-jed  to  ex- 
tend it  to  8  o'clock  of  that  day.  Stuart 
then  commenced  to  prepare  the  option 
proposition,  which  is  exhibited  with  the 
deposition  of  Stuart,  and  is  as  follows: 

"I,  George  L.  Peyton,  do  hereby  sell  to 
W.  A.  Stuart  my  stock  in  the  Greenbrier 
White  Sulphur  Springs  Company,  of  West 
Va.,  on  the  basis  of  cost,  which  cost  is 
represented  by  my  notes  in  the  hands  of 
the  said  Stuart,  and  the  matters  of  dis- 
count and  Interest  paid  for  me  by  said 
Stuart.  These  notes  are  to  be  returned 
to  me  ns  paid  out.  In  addition  to  the 
above,  said  Stuart  Is  to  pay  ray  debt  to 
Dr.  Moorman,  (of  about  $4,000.00,)  and 
enough  in  addition  to  make  the  sum  of 
f5.0(M).00  within  ten  or  fifteen  days.  This 
contract  is  binding  on  me  until  3  o'clock 
this  p.  M.,  between  now  and  which  time 
Stuart  is  to  accept  the  same  In  writing, 
if  he  so  elects,  and  place  said  writing  of 
acceptance  in  my  hands.  [A  line  appear- 
ing, run  through  the  words,  "in  addition 
to  the  above  said  Stuart  is  to  bear  said 
Peyton's  share  of  his  liability."  The  whole 
of  this  paper  is  written  in  the  handwriting 
of  said  William  A..  Stuart,  and  the  word 
"llaldlity"  is  followed  by  a  full  stop,  or 
period,  showing  that  the  sentence  was 
completed.  In  addition  to  the  above,  it 
further  agrees  that  said  Stuart  will  pay 
to  said  Peyton  the  amount  of  his,  Pey- 
ton's, (uncollected)  salary  for  the  present 
year  up  to  the  1st  day  of  January,  includ- 
ing the  amount  of  board-bill  for  Stuart 
and  family  at  the  W.  S.  Springs,  during 
the  past  summer,  which  was  paid  by  said 
Peyton  tor  Stuart,  and  credited  to  tlie 
one-fourth  of  the  superintendent's  salary, 
to  which  the  said  Stuart  was  by  contract 
entitled.]  Witness  my  band  and  seal,  Nov. 
4th,  1882.    Geo.  L.  Pbyton.    [Seal.] 

"I  further  agree  to  put  no  obstacles  la 
the  way  of  said  Stuart  and  bis  associates 
In  their  efforts  to  regain  and  hold  the  con- 
trol of  the  said  Greenbrier  White  Sulphur 
Springs.    Geo.  L.  Pbyton. 

"I  accept  the  above.  W.  A.  Stoakt. 
Nov.  4th,  1882. 

"Above  acceptance  in  time.  Geo.  L. 
Peyton." 

The  defendant,  George  I*  Peyton,  gives 
bis  version  as  to  the  erased  words  Inserted 
above  with  a  line  drawn  through  them, 
"in  addition  to  the  above,  said  Stuart  is 
to  bear  said  Peyton's  sliare  of  his  liabili- 
ties,"  as  follows:  "Stuart  was  writing, 
and  when  he  got  these  ho  said,  'If  we  re- 
fer to  the  indebtedness  of  our  company, 
Phoebus  is  very  scary;  and,  if  he  should 
find  out  about  the  large  indebtedness  of 
the  company,  it  might  defeat  my  agree- 
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ment  with  him.'  We  then  diBcussed  the 
natter  verbally,  and  he  agreed  to  give  me 
the  protection  from  the  debts  of  the  com- 
pany as  I  had  proposed.  He  then  erased 
from  the  option  propositioc  as  be  had 
written  it  the  provision  releasing  me  from 
the  debts  of  the  company,  but  It  was  dis- 
tinctly understood  and  agreed  between  us 
that  I  was  to  be  protected  by  him  from 
all  liability  for  said  debts.  A  very  short 
time  after  I  bad  given  him  this  option  pa- 
per, I  thought  it  would  be  safer  for  roe  to 
have  our  \erbal  understanding  in  writ- 
ing, and  1  had  another  paper  prepared, 
protectinn  me  on  the  line  on  which  wehad 
agreed.  He  declined  to  sign  the  paper, 
and  we  did  not  dist^uss  it  at  all.  1  then 
made  op  my  mind  that  we  could  not 
trade,  and  went  to  work  on  my  plan  uf 
securing  the  creditors*  debts.  Some  hoars 
after  the  time  had  passed  limited  for  the 
acceptance  of  my  option,  he  came  to  me, 
and  said  that  he  was  behind  time,  but 
proposed  that  we  go  to  a  room,  and  have 
some  talli.  We  did  so,  and  after  very  little 
tallc  we  agreed  on  the  contract  of  Novem- 
ber 4, 18S2,  filed  with  m.r  answer;  and  I 
accepted  It  as  a  clear  acquittal,  believing 
that  it  woald.  as  it  was  intended  to  do, 
protect  me  from  all  liability  for  the  debts 
of  the  company  and  to  Mr.  Stuart.  The 
term  '  basis  of  cost,'  as  used  in  that  con- 
tract, was  used,  and  was  Intended  to 
mean,  and  was  claimed  by  me  and  admit- 
ted by  him  to  mean,  to  release  me  from 
all  responsibility  for  the  company  and  to 
Mr.  Stuart.  These  were  the  only  terms 
on  which  I  would  agree  to  sell  out.  and 
this  was  the  distinct  agreement  and  un- 
derstanding between  us  at  the  time  of  the 
execution  of  that  papar.  He  says  further 
that  all  the  proceeds  of  the  notes  he  had 
indorsed  for  the  company  were  used  for 
the  improving  and  furnishing  the  springs 
property,  and  were  partly  the  basis  for 
issuing  the  stock  which  1  held  and  sold 
to  Mr.  Stuart  on  the  basis  of  cost,  and 
it  was  so  understood  and  agreed  at  the 
time.  At  the  time  we  traded,  1  held  Mr. 
Stuart's  receipt  for  375  shares  of  the  stock, 
and  was  besides  entitled  to  35  additional 
shares;  making  in  all  410  shares,  worth 
at  par  $41,000.00.  Mr.  Stuart  bad  ad- 
vanced for  me,  as  part  payment  of  this 
stocK,  the  sum  of  f  17,500.00,  and  held  my 
notes  for  that  amount  and  the  interest 
and  discount  he  had  paid  on  it.  This 
was  all  I  owed  him  at  the  time,  except  my 
notes  of  the  company  indorsed  by  me, 
which  he  had  before  that  time  paid,  and 
then  held.  The  trade  was  Intended  to  be 
a  complete  settlement  of  all  matters  be- 
tween us,  and  left  me  without  any  Inter- 
est in  or  liability  for  the  company,  or  re- 
sponsibility to  him.  It  is  not  reasonable 
that  I  would  have  surrendered  my  rights 
in  the  company  and  still  left  myself  liable 
for  the  notes  of  the  company  I  bad  in- 
dorsed. Ttie  agreement  was  that  I  was 
to  be  paid  the  $5,000.00  in  cash.  And 
when  he  found  I  was  going  to  pay  Ur. 
Moorman  this  debt,  he  suggested  the  pro- 
vision as  to  Dr.  Moorman,  because  be 
thought  be  could  get  indulgence  from  the 
doctor.  On  the  IStb  of  the  same  month 
Stuart  wrote  to  me,  and  asked  indul- 
gence on  the  money  be  was  to  pay  me 


until  the  Ist  of  January  following.  This 
letter  asking  indulgence  at  my  hands  was 
written  fourteen  days  after  his  contract, 
at  a  time  when  be  bad  in  his  hands  notes 
of  the  company  indorsed  by  me,  and  which 
be  bad  paid,  and  would  have  been  an  off- 
set as  well  then  as  now.  Since  the  4th  of 
November,  1882,  Peyton  never  indorsed 
any  renewal  of  any  note,  nor  bad  any 
business  transaction  with  Stuart." 

This  is  Peyton's  version  of  the  agreed 
meaning  of  the  words  "basis  of  cost"  at 
the  time.  Staart  now  denies  this,  and  con- 
tends that  he  only  agreed  to  give  Peyton  for 
bis  stock  what  be  bad  paid  for  hhu  on  the 
stock,— about  $17,500.  This  term  "basis  of 
cost"  has  had  a  construction  put  upon  it 
by  Stuart  in  the  progress  of  these  transac- 
tions. Mr.  Stuart  testifies  that  early 
in  1881  Camden  &  Thompson  sold  their 
stock  to  R.  A.  Lancaster  on  the  basis  of 
cost.  Upon  turning  to  that  sale  by  Cam- 
den &  Thompson  of  their  stock  In  this 
company,  which  Stuart  says  was  upon 
the  basis  of  cost,  we  find  what  Mr.  Stu- 
art's definition  of  this  term  is  when  it 
does  not  affect  him.  It  is,  in  part,  as  fol- 
lotts:  "Theobjectof  this  agreement  being 
to  substitute  the  said  B.  A.Lanceister  to 
all  the  rights  of  said  Camden  and  Camden 
and  Thompson  in  said  contract  and  in  the 
company  formed  under  the  same,  as  if 
the  said  R.  A.  Lancaster  had  been  in  it 
from  the  beginning,  and  thesald  Robert  A. 
Lancaster  on  his  part  agreeing  and  here- 
by obligating  himself  to  protect  and  fulfill 
all  the  obligations  of  the  said  Camden  and 
Cumden  and  Thompson, and  to  save  them 
harmless,  and  acquit  from  all  liability,  as 
fully  us  if  the  said  Robert  A.  Lancaster 
had  been  the  original  party  to  the  said 
contract,  instead  of  the  said  Camden." 
Mr.  Stuart  used  this  language  when  be 
traded  with  Col.  Peyton,  and  this  is  the 
meaning  which  Peyton  says  Stuart  put 
upon  the  words  at  the  time.  But  Stuart 
says  he  meant  nothing  of  the  sort.  That 
when  he  was  trading  with  Peyton,  "basis 
of  cost"  meant  what  Peyton's  stock  had 
cost  Stuart  in  the  way  of  loans;  and  that 
be  received  Peyton's  stock,  worth  $40,000, 
and  all  of  Peyton's  interest  In  the  White 
Sulphur  Springs  Company,  of  which  he 
was  one-fourtli  owner,  and  superintend- 
ent, with  a  large  salary,  lor  $17,500,  and 
$5,000  more,  and,  while  Peyton  gave  up 
all  interest  in  the  springs,  and  all  hope  o( 
ever  making  anything  out  of  them,  yet  he 
stood  sponsorfor  tbecompany's  debts  cre- 
ated for  betterments  on  the  springs  for  the 
amount  set  forth  In  bis  several  suits,  and 
stated  above.  But  when  "basis  of  cost" 
was  used  between  Lancaster  and  Camden 
it  meant  "basis  of  cost. "  But  again  Mr. 
Stuart  baa  put  bis  own  interpretation  in 
writing  upon  this  term  within  a  few  days 
after  he  made  the  purchase  of  -Peyton  and 
made  the  sale  to  Mr.  Pbcebus.  Here  is 
the  letter  of  Stuart  to  Peyton,  written 
shortly  after  he  agreed  to  buy  Col.  Pey- 
ton's stork  on  the  basis  of  cost:  "Nov. 
18th,  1882.  Col.  Geo.  L.  Peyton— Dear  Sir: 
I  have  seen  Dr.  Moorman,  and  told  him  of 
our  trade.  He  does  not  care  to  have  bis 
money  just  now;  and  hope  it  will  be 
agreeable  to  you  to  let  it  stand  till  next 
fall,  unless  the  Dr.  desires  it  sooner.    I 
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noiild  like  you  also  to  indulge  me  a  Uttlo 
on  the  balance  tbat  will  be  due  you,  say 
till  Jan.  lat.  I  know  you  would  bare 
done  this  if  I  had  asked  it  in  Richmond, 
'  but  af  tc*  I  had  sold  the  Interest  to  Phoe- 
bus, I  was  too  much  hurried  to  ask  you. 
Phcebus  had  to  leave  at  4  o'clock  and  I 
bad  to  see  him  again.  I  get  nothing  from 
him  under  a  year.  [Signed]  W.  A.  'Stu- 
art. "  Wants  time  then  on  the  Moorman 
debt.  In  these proceediug8( and  there  have 
been  no  Mubaequent  transactions  between 
him  and  Peyton)  he  repudiates  it  alto- 
gether. Politely  asks  for  Indulgence  on 
thefl.OOOdue  Peyton,— asks  indulgence  for 
a  short  time,  say  till.Tanuary  iKt.  He  now 
olfsets  Peyton's  offset  of  this  $2,000  with 
u  counter-offset  of  more  than  f  20,000,  due 
to  him  from  Peyton,  by  his  Inslstance  in 
this  suit  at  this  very  time,  when.  If  he  is 
right  now,  Peyton  should  have  beftged  in- 
dulgence from  him  for  more  than  f  70,000. 
The  short  Indulgence  asked  was  granted, 
and,  the  time  running  oujt,  and  30  days 
more,  Peyton  drafted  on  Stuart  for  $300, 
a  part  of  what  was  due  him;  but  Stuart 
refused  payment,  and  spokeof  these  notes. 
Peyton  promptly  replied:  "As  to  the 
claims  of  which  you  speak,  they  were  all 
In  existence  at  the  time  our  contract  was 
made,  ana  you  had  paid  some  of  them  at 
that  time,  as  I  understood.  And  I  sup- 
pose, moreover, tbat  the  claims  are  amply 
secured,  and  you  yourself  hold  indemnity 
in  your  own  hands  in  the  greater  part  of 
them,  if  not  for  the  whole.  It  is  a  matter 
of  inconvenience  to  me  to  go  without  the 
money  due  me,  small  as  the  sum  may  be 
regarded.  I  will  remind  you  of  the  fact 
that  190  bonds  of  950l).00  each  are  held  by 
Alex.  F.  Mathews  [the  bank  cashier]  as 
collateral  security  for  the  notes  you  refer 
to.  [Signed]  Geo.  L.  Peyton.  Feb. 
28rd,  188!i." 

The  learned  counsel  for  the  appellant 
has  referred  us  to  many  circumstances 
which  show  in  the  record  that  Stuart's 
memory  was  very  frail,  and  where  heap- 
pears  to  be  contradicted  by  incontroverti- 
ble circumstances,  and  indeed  by  bis  own 
admissions.  We  have  given  these  careful 
«xamlnatlon  and  consideration,  and  we 
find  them  in  every  nase  sustained  by  the 
record ;  but  we  cannot  follow  that  line  of 
-discussion  further  within  the  reasonable 
limits  of  an  opinion  already  too  long. 
But  upon  consideration  of  the  whole  rec- 
ord, we  find  no  dltiicuity  in  arriving  at 
onr  conclusions.  Stuart  had  seen  Cum- 
-den  and  Camden  &  Thompson  bought  out 
by  Lancaster  upon  the  basis  of  cost, 
Lancaster  stepping  into  the  shoes  of  Cam 
den  and  Camden  &  Thompson,  receiving 
their  share  of  the  stock  and  of  the  proper- 
ty, and  assuming  all  the  liabilities  of  the 
company  so  far  as  Camden  and  Camden 
&  Thompson  had  done  so,  letting  out  the 
latter,  who  transferred  t"  Lancaster,  as 
the  contract  states,  "without  recourse 
or  future  liability  in  any  form;"  and,  be- 
ing dlssatlsQed  with  Peyton,  who  was 
the  superintendent  upon  a  large  salary, 
and  who  had  the  authority  of  a  sort  of 
receiver  from  the  court  holding  the  prop- 
erty in  litigation,  and  not  being  a  hie  other- 
wise to  get  bim  out  and  substitute  In  bis 
«tead  a  famous  botel  man,  Mr.  Harrison 


Phoebns,  who  bad  developed  the  Hygeia 
Hotel,  and  with  it  an  immrase  fortune, 
proposed  to  buy  Peyton  out  upon  tba 
basis  of  cost,  as  was  understooa  between 
them,  in  the  light  of  the  Camden  and  Lan- 
caster  trade,  for  Peyton  of  course  knew 
as  much  about  this  contract  as  Stuart 
did.  He  entered  into  the  contract,  the 
subject  of  this  controversy,  by  wbicb  be 
not  only- secured  one-fourth  interest  in  the 
stock  and  the  springs  property,  but-  made 
vacant  the  place  of  superintendent  and 
receiver,  and  opened  the  way  to  lease  the 
property  to  Mr.  Phoebus,  which  wasaccona- 
pllshed.  On  Novemlier  18th,  wben  he  so 
politely  asked  Indulgence  of  Peyton,  Pey- 
ton's time  was  not  not,  and  January  1st 
was  named.  When  tbat  time  came  be 
took  no  notice  of  Peyton,  nor  of  his  con- 
tract; but  when,  after  waiting  30  days, 
Peyton  drafted  for  9300,  he  dishonored  the 
draft,  and  began  this  controversy,  by 
which  he  has  caused  all  of  his  contracts 
with  Peyton  to  be  set  at  naugbt,  not 
only  not  paying  Dr.  Moorman,  not  only 
not  paying  Peyton,  not  only  not  return- 
ing to  Peyton  bis  paper,  with  interest  and 
discount  as  paid,  but,  sweeping  away  ev- 
ery defense  set  up  by  Peyton,  he  has  over- 
whelmed him,  by  the  help  of  the  commis- 
sioner and  the  circuit  court,  under  a  load 
of  debt  of  $70,000  and  more  on  account  of 
these  very  debts  of  the  company  which 
passed  under,  his  control  into  his  bauds, 
and  which  he  agreed  to  pay  with  the 
property  Peyton  turned  over  to  him.  He 
has  all  of  Peyton's  interest  in  the  springs 
property,  and  holds  Peyton  bound  for  the 
debts  contracted  by  the  company  in  mak- 
ing the  springs  property  what  it  is,  has 
Peyton's  $3.5,000  worth  of  furniture  (by 
his  own  valuation)  for  nothing.  This  is 
the  result  of  the  court's  decrees  and  or- 
ders in  these  four  suits.  We  are  of  opin- 
ion tbat  they  are  wholly  unsustained  by 
the  facts  in  this  record.  Peyton's  defense, 
as  we  have  seen,  is  set  up  against,  and  is 
a  valid  defense  to,  each  and  every  of  these 
four  suits,  and  as  such  will  be  upheld  by 
proper  orders  here,  and  will  be  enforced 
against  the  said  Stuart  in  each  suit;  and 
as  Stuart  has  not  paid,  but  repudiated  his 
obligation  to  pay,  Dr.  Moorman  the  f4,- 
000  which  Peyton  owed  him,  and  which  be 
agreed  to  pay  him,  Peyton  being  left  to 
take  care  of  that  himself,  a  decree  will  be 
rendered  here  against  said  Stuart  for  the 
$6,000  due  Peyton,  with  interest,  and  the 
other  suits  ordered  to  be  dismissed.  And 
the  decrees  and  orders  appealed  from  here 
are  wholly  erroneous,  and  must  l>e  re- 
versed and  annulled. 

Richardson  and  Hinton,  JJ.,  concur. 


JoNKS  V.  Richmond. 


(38  Va.  131) 


(Supreme  Cowt  of  Appeala  of  Vtrotnio.    lul) 
fl,  1891.) 

BbBACH  or  COTBNAKT— TlTLB  PaBAMOCHT  —  P^B- 

TIE9. 

1.  An  action  for  breach  of  covenant  cannot  to 
maintained  upon  the  mere  claim  of  title  pam- 
mount  by  another,  where  no  disturbance  of  pos- 
session is  shown. 

3.  Such  action  cannot  be  maintained  by  one 
who  Itas  parted  vltii  Uie  title  conveyed  by  tlia 
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deed  the  corenants  of  which  are  alleged  to  have 
been  broken. 

Error  to  circuit  court.  Wise  county ;  H. 
K.  Morrison,  Judge. 

Action  of  covenant  by  D.  C.  Jones 
againat  J.  C.  Richmond.  Judgment  for 
defendant,  and  plaintiff  briuKS  error.  Af- 
firmed. 

Ballitt  &  McDowell,  ioT  plaintiff  in  er- 
ror. A.  L.  iTldemnre  and  J.  B.  HlcbmoDd, 
for  defendant  is  error. 

Lact,  J.  Tills  is  a  writ  of  error  to  a 
Judgment  of  the  circuit  court  of  Wiae  coun- 
ty, rendered  on  the  16th  day  of  September, 
1890.  Theantion  is  covenant,  and  the  com- 
plaint of  the  plaintiff,  in  the  ci,rcuit  court, 
the  plaintiff  in  error  here,  is  that  the  de- 
fendant conveyed  to  him,  for  a  va!aat>le 
consideration,  a  certain  lot  of  land  in  the 
town  of  Big  Stone  Gap,  in  the  said  county 
of  V^iae;  and  that  the  snid  defendant,  by 
bis  deed  to  the  said  plaintiff,  covenanted, 
for  himaeir  and  his  helis,  with  the  said 
plaintiff  and  his  heirs,  that  the  said  de- 
fendant and  his  heirs  would  warrant  and 
forever  defend,  to  the  said  plaintiff,  his 
heirs  and  assigns,  the  title  to  the  said  lot 
of  land,  against  all  peraons  whomsoever, 
as  by  the  said  deed  referred  to  would  ap- 
pear; but  that  the  defendant  bad  broken 
this  covenant,  in  that,  at  the  time  of  mulc- 
ing  said  deed,  one  Rachel  S.  Gibson  and 
C.  A.  Gibson,  her  huabnnd,  had  la wfnl  title 
to  Buld  land,  and  afterwards  sold  said 
lands  to  I.  F.  Necessary,  who  thereupon 
acquired  title  to  said  land ;  that,  prior  to 
this  sale  to  Necesoary,  Gibson  and  wife 
threatened  to  bring  suit  against  the  plain- 
tiff and  bis  granteeo  for  posriession  and 
title  of  said  land ;  and  the  said  Necessary, 
as  soon  as  he  purchased  the  said  land, 
made  the  same  threats,  and  was  about  to 
proceed  at  once  to  carry  said  threats  into 
execution,  and  to  oust  plaintiff  and  bis 
grantees  from  the  possession  of  the  said 
land ;  that  of  all  of  this  said  defendant 
had  full  notice,  but  refused  to  take  any 
steps  to  prevent  the  plaintiff  and  his  gran- 
tees from  being  ousted  from  the  said  land ; 
that  the  plaintiff  was  bonnd  to  protect 
the  persons  to  whom  be  had  sold  In  the 
■qniet  enjoyment  thereof;  that  neverthe- 
less two  of  the  persons,  to-wlt,  W.  E.  Har-' 
ris  and  R.  H.  Jones,  who  held  said  land 
under  the  plain  (iff,  agreed  to  pay  a  part 
of  such  snm  as  mlglit  be  necessary  to  pur- 
chase the  said  claim  of  said  Necessary, 
and  plaintiff  agreed  to  pay  the  residue; 
that  tbey  purchased  the  claim  of  said  Nec- 
essary at  »975,  and  were  unable  to  get  it 
for  any  less,  and  that  it  was  reasonably 
worth  as  much  as  that;  and  the  plaintiff 

Said  9500  of  this  amount;  and  that  then 
ecessary  conveyed  the  said  land  to  W.  £. 
Harris,  and  claimed  f  1,000  damages.  To 
this  declaratlou  the  defendant  demurred, 
and  the  circuit  court,  by  the  order  in  the 
case  of  the  Iftth  of  September,  1890,  sus- 
tained the  said  demurrer,  and  gave  judg- 
ment for  the  defendant,  and  his  costs. 
Whereupon  the  said  plaintiff  applied  for 
and  obtained  awrit  of  error  to  this  court. 
The  grounds  of  the  demurrer  were  (1)  that 
the  declaration  did  not  set  forth  an  evic- 
tion nor  disturbance  of  his  possession;  (2) 
that  the  declaration   showed   that    the 


plaintiff  had  parted  with  and  disposed  of 
by  grant  to  another  the  land  in  qii"8tion, 
and  had  therefore  no  right  to  maintain 
the  suit,  no  breach  having  occurred  in  bis 
time. 

First.  The  declaration  sets  forth  the  ex- 
istence of  an  adverse  and  paramount  claim 
of  title  by  another  against  the  land,  which 
was  asserted  only,  but  which  proceeded 
to  no  entry  or  dispossession  of  the  gran- 
tee in  possession  of  the  land,  nor  was  there 
any  assertion  of  a  surrender  of  the  posses- 
sion to  the  rightful  owner  by  legal  pro- 
cess. But  the  eviction  set  forth  is  by  an 
adverse  assertion  of  a  paramount  title. 
It  is  conceded  by  the  declaration  that 
there  has  been  no  actual  eviction  or  dis- 
turbance of  the  possession  by  ouster,  be- 
cause the  possession  of  the  grantee  of  the 
plaintiff  is  distinctly  averred.  But  the  as- 
sertion of  a  title  paramount  by  a  third 
person  is  held  and  claimed  to  be  an  evic- 
tion. It  is  said  by  Mr.  Bawle  (Rawie, 
Gov.  p.  144)  that  nothing  is  more  generally 
or  truly  said  than  that  an  eviction  is  nec- 
essary to  a  breach  of  the  covenants  for 
quiet  enjoyment  or  of  warranty.  A  cove- 
nant for  quiet  enjoyment,  says  Mr.  Chief 
Justice  OresoN  in  Stewart  v.  West,  14  Pa. 
St.  838,  which  resembles  the  modern  cove- 
nant of  warranty,  differs  from  it  in  this: 
that  the  former  is  broken  by  the  very 
commencement  of  an  action  on  the  better 
title;  and  any  entry  and  dispossession  ad- 
versely and  lawfully  made  under  para- 
mount title  will  be  an  eviction,  and  when- 
ever such  a  right  is  exercised  it  is  consid- 
ered to  have  all  theforceand  effect  of  a  dis- 
possession under  legal  process.  Mr.  Minor 
says,  as  to  the  covenant  of  title,  (2  Int. 
720,)  it  is  supposed  to  be  in  fact  and  in  es- 
sence substantially  the  same  as  a  cove 
nant  or  quiet  enjoyment, and  It  is  believed 
that  no  action  lies  upou  It  until  actual 
evicthm,  or  at  least  disturbance  of  the 
possession.  2  Lomax,  Dig.  355,  356;  Emer- 
son V. Proprietors,  1  Mass.  464;  Findlay  v.. 
Toucray,  2  Rob.  ( Va. )  374.  37» ;  Ra wie,  Cov. 
210,  211;  Marbury  v.  Thornton,  82  Va. 
702, 1  S.  E.  Rep.  909.  "The  existence  of  an 
incumbrance,  or  the  mere  recovery  in  a 
possessory  action  under  which  the  bar- 
gain has  not  been  actually  disturbed,  are 
held,  for  technical  reasons,  not  to  be 
breaches  of  a  covenant  for  ^uiet  posses- 
sion, or,  in  other  words,  upon  warran- 
ties." An  adversary  dispossession  or  a 
compulsory  yielding  up  of  the  possesi-ion 
constitutes  an  actual  eviction.  A  cun- 
structire  eviction  is  illustrated  by  the  case 
In  which  the  eviction  is  deemed  to  be 
caused  by  the  inability  of  tlie  purchaser 
to  obtain  possession  by  reason  of  the  par- 
amount title.  Thus,  as  was  tersely  said 
by  Chief  Justice  Ruffi.n-,  (Grist  v.  Hodges, 
3  Dev.  200,)  the  existence  of  a  better  title, 
with  an  actual  possession  under  it  in  an- 
other, is  of  itself  a  breach  of  the  covenant. 
It  is  manifestly  just  that  It  should  be  so 
considered;  for  otherwise  the  covenantee 
would  have  no  redress  but  by  making 
himself  a  trespasser  by  an  actual  entry, 
which  the  law  requires  of  nobody,  or  by 
bringing  an  unnecessary  suit,  for  the  event 
of  that  suit  proves  nothing  In  the  action 
on  the  covenant.  But  upon  purely  legal 
grounds  it  Is  so;  tor,  as  between  the  bar- 


Digitized  by 


Google 


416 


SOUTHEASTERN  REPORTER.  Vol.  13. 


(S.O. 


KRinor  and  the  bargotnee,  tbe  legal  estate 
Is  acquired  by  the  deed.  •  •  •  As  be- 
tween the  parties,  tbe  bargainee  Is  on 
strict  principles  in ;  but,  If  there  be  In  real- 
ity an  adverse  posResslon,  he  can  only  be 
held  to  being  In  lor  an  ipstant,  for  there  will 
be  no  Implication  against  the  truth,  fur- 
ther than  iH  necessary  to  make  the  deed 
effectual  for  its  purposes.  If  such  adverse 
possession  be  upon  paramount  title,  then 
there  is  an  eviction  of  the  bargainee  eo  in- 
stant/thatthe  possession  takes  place, and 
the  eviction  need  not  be  by  process.  And 
Mr.  Rawlesays,  (Rawle.  Gov.  154:1  "The 
rule,  therefore,  as  best  supported  by  rea- 
son and  authority,  would  seem  to  be  this : 
where,  at  the  time  of  the  conveyance,  the 
grantee  finds  the  premises  In  possession  of 
one  claiiulug  under  a  paramount  title,  the 
covenant  for  quiet  enjoyment  or  of  war- 
ranty will  be  held  to  be  broken,  without 
any  other  act  on  the  pur  t  of  el  ther  the  gran- 
tee or  the  claimant ;  for  the  latter  can  do 
no  more  towards  the  assertion  of  his  title, 
and  as  to  the  former  the  law  will  compel 
no  one  to  commit  a  trespass  In  order  to 
establish  a  lawful  rlghtln  another  action." 
The  declaration, as  we  have  seen, does  not 
set  forth  such  an  eviction,  but  avers  the 
undisturbed  possession  of  the  grantee. 
There  is  no  allegation  of  an  eviction,  and, 
upon  the  flret  ground  of  demurrer  stated, 
the  demurrer  was  properly  sustained. 

Ah  to  the  second  ground,  we  will  re- 
mark, briefly,  that  such  a  covenant  as  this 
passes  with  the  land,  and  Is  binding  on 
the  land,  and  in  favor  of  assignees  al- 
though a.8slgn8  are  not  expressly  named; 
but  the  liability  of  the  assignee  is  confined 
to  the  period  of  bis  occupancy,  or  of  his 
Interests  In  the  land;  and  it  Is  said  that 
no  covenant  wblcb  Is  broken  Is  capable  of 
being  assigned  at  law.  When,  therefore, 
a  covenant  Is  violated,  tbe  suit  must  be 
brought  by  the  party  at  that  time  inter- 
ested, and  not  by  one  to  whom  the  land 
may  afterwards  come  by  assignment.  The 
'second  ground  of  demurrer  is  therefore 
fatal,  also,  to  the  declaration,  which  dis- 
tinctly avers  the  conveyance  to  and  pos- 
session of  another  under  the  plaintiff.  The 
result  Is  that  the  demurrer  was  properly 
sustained  to  tbe  declaration,  and,  as  the 
suit  could  not  be  maintained  by  the  plain- 
tiff. Judgment  was  rightly  rendered  for  the 
defendant,  and  there  is  no  error  in  tbe  said 
Judgment,  and  the  same  must  be  affirmed. 

(S4  s.  c.  2tt)  


Whitk  et  at  v.  Town  Council  or  Book 
Hill, 

(Supreme  Court  of  South  Carolina.    July  21, 
1891.) 

Municipal  Cobpobations— Taxation  —  Li- 
cense TO  Mebchants. 

Under  an  ordinance  providing  "that  all  per- 
sons coming  into  the  town  of  Bock  Hill  to  engage 
therein  in  tbe  business  of  a  merchant  for  a  shorter 
period  than  one  year  shall  pay  a  license  tax  of 
ISU, "  a  tax  is  invalid  which  Is  assessed  upon  a 
merchant  ivho,  having  conducted  a  dry  goods  store 
for  75  days,  changes  his  business  to  that  of  sell- 
ing produce,  where  tbe  evidence  shows  that  he 
bad  leased  his  store  building  for  one  year,  with 
tike  privilege  of  two  years. 

Appeal  from  common  pleas  circuit  court 
of  York  county. 


Action  by  F.  H.  White  &  Co.  against  the 
town  council  of  Rock  Hill  to  recover  taxes 
paid  under  protest.  Judgment  for  plain- 
tiffs, and  defendant  appeals.    AfBrmed. 

W.  J,  Cherry,  for  appellant.  Wilsoa  <t 
Wilaon,  for  respondents. 

McIVKR,  J.  By  the  act  of  18S7,  (19  St. 
1163,)  the  town  council  of  Rock  Hill  is, 
among  other  things,  invested  with  power 
"to  require  all  Insurance,  telegraph,  and 
express  companies,  doing  business  In  said 
town,  and  also  all  transient  persons, com- 
panies, or  corporations  of  any  kind  what- 
soever, engaged  temporarily  in  any  busi- 
ness, profession,  or  occupation  In  said 
town,  except  such  as  are  engaged  as 
teachers  or  as  ministers  of  the  gospel,  to 
pay  to  said  town  such  sum  or  snms  of 
money  as  a  license  tax  as  said  town  coun- 
cil may  by  ordinance  direct:  provided, 
said  license  tax  shall  not  exceed  the  sum 
of  one  hundred  dollars  per  annum."  On 
the*  6th  of  February,  1S88,  an  ordinance 
was  adopted  by  the  said  towu  conncll, 
portions  of  which  are  set  out  In  the  "  case, " 
for  the  purpose  of  fixing  tbe  amount  of  li- 
censes and  special  taxes  imposed  for  tbe 
year  commencing  20th  January,  1888,  and 
ending  January  20,  18S9,  the-  fifth  section 
of  which  reads  as  follows:  "That  all  per- 
sons coming  Into  the  town  of  Rock  Hill 
within  said  year  to  engage  therein  in  the 
business  of  a  merchant,  for  a  shorter  peri- 
od than  one  year,  «b9ll  severally  pay  Into 
the  treasury  of  said  town  a  license  tax  of 
fifty  dollars."  The  following  somewhat 
equivocal  statement  Is  made  in  tbe  case: 
"The  plaintiffs  engaged  in  the  business  of 
merchants  in  the  town  of  Rock  Hill  com- 
mencing about  June  30.  1888,  and  contin- 
uing for  about  seventy-five  days,  when 
they  sold  out  or  cbaiiKed  tbeir  buslnesa 
(h>ai  dry  floods  to  produce  store.  There- 
upon, demand  being  made  upon  them  tor 
the  license  fee  of  fifty  dollars,  according  to 
therequirements  of  thesaid  ordinance,  they 
paid  the  same  under  protest,  and  com- 
menced this  action  before  a  trial  justice  to 
recover  back  the  same."  The  case  was 
first  heard  by  a  Jury,  which  falling  to 
agree,  a  mistrial  was  ordered,  and  It  was 
again  heard  by  the  trial  Jnstice,  who  ren- 
dered Judgment  for  the  defendant,  which, 
upon  appeal  to  the  circuit  court,  was  re- 
versed, and  judgment  rendered  In  favor  ut 
plnintins.  From  this  last-mentioned  judg- 
ment defendant  appeals  to  this  court  upon 
the  several  grounds  set  out  In  the  record. 

The  words  which  we  haveitaliclced  in 
the  quotation  from  the  case  above  render 
it  doubtful,  to  say  the  least  of  it,  whether 
the  plaintiffs  were  amenable  to  the  tax ; 
for.  If  they  simply  changed  their  business 
from  dry  goods  to  groceries,  they  were 
still  engaged  in  the  business  of  a  merchant, 
and  until  it  was  shown  that  they  were  en- 
gaged In  that  business  for  a  shorter  peri- 
od than  one  year  they  did  not  come  with- 
in the  provisions  of  the  ordinance.  Tbe 
circuit  judge  simply  reversed  the  judgment 
of  the  trial  justice,  by  a  short  order,  with- 
out assigning  any  reasons:  and  we  are 
not  informed  of  the  grounds  upon  which 
he  based  his  conclusion.  If  he  concluded 
as  matter  of  fact  that  the  evidence  was 
not  sufficient  to  show  that  tbe  ylaJntiH 
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had  been  engaged  In  baRiness  as  a  mer- 
chant for  a  less  period  than  one  year,  then 
we  have  no  jurisdiction  to  review  snch 
finding;  and,  as  there  Is  evidence  set  out 
In  the  case  which  tends  to  support  that 
conclasion,  we  cannot  soy  that  there  was 
any  error  in  his  Judgment.  In  addition  to 
this.  It  iB  at  least  doubtful  whether  the 
tas  imposed  in  this  case  was  legal.  Two 
things  are  essential  to  the  validity  of  any 
tax  imposed  by  a  municipal  corporation: 
(I)  The  power  to  do  so  must  be  conferred 
upon  such  corporation  by  an  act  of  the 
l^slature,  that  body  having  been  Intrust- 
ed with  the  taxing  power  by  the  people 
through  the  constitution,  which  contains 
a  provision  (section  8,  art.  9)  authorizing 
the  delegation  of  that  high  power  to  the 
corporate  authorities  of  towns  for  certain 
pnrposes,  etc.  See  Floyd  v.  Perrln,  30  S. 
C.  at  page  15,  8  S.  E.  Rep.  14.  (2)  The 
power  thus  conferred  must  be  exercised  by 
the  municipal  authorities  in  conformity 
with  the  terms  of  the  grant.  In  this  case 
it  appears  that  the  town  council  of  Rock 
Hill  has  been  invested  by  the  legislature 
with  power  to  require  "all  transient  per- 
sons, •  •  •  engaged  temporarily  in 
any  business,"  to  pay  a  certain  license 
tax,  and  the  said  town  council  has  under- 
taken to  exercise  this  power  by  passing  an 
ordinance  to  impose  license  and  special 
taxes  for  the  year  commencing  20th  .lann- 
ary,  1888.  in  which  It  is  provided  "that  all 
persons  coming  into  the  town  of  Rock 
Hill  within  said  year,  to  engage  therein 
In  the  business  of  merchant  tor  a  shorter 
period  than  one  year,"  shall  pay  the  tax 
in  question.  Now,  whether  the  power 
conferred  has  been  exercised  in  conformity 
to  the  terms  of  the  grant;  whether  the 
power  to  impose  such  a  tax  as  the  one  in 
Ooestlon  upon  transient  persons,  engaged 
temporarily  in  business,  is  properly  exer- 
cised by  imposing  such  tax  upon  any  per- 
son coming  into  the  town  to  engage  in 
the  business  of  a  merchant  for  a  less  peri- 
od than  one  year,— Is  a  question  which 
may  admit  of  some  doubt.  But  waiving 
that,  and  assuming  that  the  power  was 
properly  exercised,  yet,  inasmuch  as  there 
was  no  evidence  that  the  plaintiffs  went 
to  Rock  Hill  to  engage  in  business  as  mer- 
chants for  a  less  period  than  one  year, 
and,  on  the  contrary,  there  was  evidence 
derived  from  the  terms  of  the  written 
agreement  for  the  rent  of  the  store  for  one 
year,  with  the  privilege  of  two  years, 
tending  to  show  that  the  plaintiffs  came 
to  Rock  Hill  to  engage  in  business  for  at 
least  a  year.  If  not  longer,  the  circuit  judge 
was  fully  justified  In  reaching  the  conclu- 
sion that  the  plaintiffs  were  entitled  to 
judgment.  The  judgment  of  this  court  is 
that  the  judgment  uf  the  circuit  court  be 
afUrmed. 

McGowAN,  J.,  concurs.   . 


(34  s.  c.  IM) 

Ellis  y.  Sandbbs  et  ah 

(Supreme  Court  oS  South  CaroUna.    July  21, 
1891.) 

VoBicuwviui  —  Pbnaltt  Of  Bond  —  R»vi«w  oh 
Sboond  Afpbal. 
1.  Where  any  portion  of  the  debt,  for  the  pay- 
ment of  wliich  a  bond  is  conditioned,  is  unj    ' 
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the  obligee  may  recover  to  the  fall  extent  of  (be 
penalty  of  the  bond,  although  the  unpaid  b^- 
snce,  together  with  payments  previously  made, 
would  exceed  the  penalty. 

3.  Where  a  report  or  a  referee  upon -foreclos- 
ure of  a  mortgage  was  excepted  to  only  upon  one 
ground,  and  an  appeal  therefrom  taken,  the  par- 
ties, upon  a  second  appeal  from  a  report  made 
in  conformity  with  the  decision  of  the  supreme 
court,  cannot  allege  exceptions  to  the  report  in 
regard  to  matters  not  excepted  to  upon  the  first 
trial. 

Appeal  from  common  pleas  circuit  court 
of  Hampton  county;  J.  B.  Kershaw  and 
T.  B.  Fhasbs,  Judges. 

The  following  statenjent  was  agreed  on  by 
counsel:  "We  agree  that  the  following  papers 
shall  constitute  the  two  several  cases  and  re- 
turns herein:  (1)  Exceptions  of  defendants, 
appellants,  and  plaintiff,  appellant.  (3)  Report 
of  referee,  and  portion  of  first  report,  showing 
calculation  of  interest.  (8)  Exceptions  of  plain- 
tiff to  first  report  of  referee.  (4)  Order  of  Judge 
Kershaw.  (5)  Order  of  Judge  Fraser.  (6)  State- 
ment that  penalty  of  the  bond  Is  nineteen  hun- 
dred and  thirty-six  dollars,  and  that  thirteen 
hundred  and  sixty  dollars  has  been  paid  before 
the  commencement  of  this  action.  The  service 
of  exceptions  on  Judge  Fraser,  printing  the 
notices  of  appeal,  which  we  admit  to  have  been 
served,  filing  copy  of  return  with  clerk  of  the 
circuit  court,  waived. "  The  substance  of  the 
referee's  report,  and  of  the  orders  of  Judges 
Ekrshaw  and  Fbasbb,  is  stated  in  the  opinion 
beldV. 

E.  F.'Warren,  for  appellant.  W.  S.  Till- 
togbast,  for  respondents. 

McIvER,  J.  While  the  foregoing  state- 
ment, taken  from  the  "case"  as  pre- 
pared for  argument  here,  wbuld  Indicate 
that  there  were  two  coses  to  be  heard  to- 
gether, yet  there  Is,  In  fact,  but  one  case, 
in  which  both  parties  have  appealed. 
This  Is  the  second  appeal  in  the  case,  and 
reference  may  be  had  to  the  case  as  pub- 
lished in  10  S.  E.  Rep.  824— where  it  is  more 
fully  reported  than  in  the  "Notes  of  Unre- 
ported Cases,"  in  82  S.  C.  584,— for  a  more 
detailed  statement  of  the  facts  than  It  is 
deemed  necessary  to  make  here.  The  gen- 
eral question  Involved  leas  to  the  amount 
due  on  a  bond  secured  by  a  mortgage  on 
real  estate,  which  this  action  was  brought 
to  foreclose,  which  depends  upon  the 
proper  mode  of  calculating  the  interest  on 
the  bond,  and  consequent  thereupon  an- 
other question  is  presented,  as  to  whether 
judgement  can  be  rendered  for  an  amount 
which,  with  the  payments  made,  will  ex- 
ceed the  penalty  of  the  bond.  The  referee 
to  whom  it  was  referred  to  compute  the 
amount  still  due  upon  the  bond.  In  his 
first  report,  made  a  statement  showing 
that  he  had  calculated  the  Interest  on  the 
balance  of  the  total  amount  of  the  debt, 
after  deducting  tbecnsh  payment  madeon 
the  bond  at  its  date,  at  the  rate  of  18  per 
cent,  per  annum,  the  rate  specified  in  the 
bond,  up  to  the  dates  of  the  several  pay- 
ments; and,  after  deducting  each  pay- 
ment at  the  date  on  which  it  was  made, 
computed  the  Interest  at  the  same  rate 
up  to  the  time  of  .the  maturity  of  the  last 
installment,  after  which  he  made  the  rai- 
culation  at  the  reduced  rate  of  7  per  cent, 
per  annum,  and  recommended  judgment 
for  the  amount  thus  ascertained.    To  that 
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report  the  only  exception  taken  was  by 
the  plaintin  upon  the  {ground  Ibat  tberef- 
eree  had  erred  In  reducing  therftteof  Inter- 
eat  to  7  per  cent,  alter  the  maturity  of  the 
last  InBtallment,  and  claiming  that  inter- 
est should  have  been  cRiculated  at  the 
rate  of  18  percent,  until  thebond  was  fully 
paid.  That  report,  with  that  single  ex- 
ception, was  heard  by  his  honor,  Judge 
Kershaw,  who  sustained  the  exception, 
and  recommitted  the  i-cport  to  the  referee, 
with  directions  "to  compute  the  amount 
dne  on  the  bond  and  mortgage  at  the  rate 
of  Interest  as  specified  in  the  bond,  to-wit, 
eighteen  per  cent,  per  annum,  or  one  and 
one-half  per  cent,  per  month,  after  maturi- 
ty of  the  last  installment."  From  that 
Judgment  the  defendants  appealed  solely 
upon  the  ground  that  Judge  Kbbshaw 
had  erred  in  holding  that  the  bond  con- 
tinned  to  draw  Interest,  after  the  maturi- 
ty of  the  last  Installment,  at  the  rate  of 
Is  per  cent.,  and  this  court  affirmed  that 
Judgment.  Accordingly  the  referee  has  re- 
formed his  calculation  precinely  in  accord- 
ance with  the  directions  of  Judge  Kek- 
KHAW,  affirmed  by  this  court,  by  continu- 
ing the  calculation  of  interest  at  18  per 
cent,  after  as  well  as  before  the  maturity 
of  the  last  installment,  and  has  made  a 
second  report  ascertaining  the  balance 
doe  on  the  bond,  on  the  18tb  of  April,  18S>0, 
to  be  f  700.22.  To  this  last  report  the  de- 
fendants neem  to  have  excepted,  but  upon 
what  grounds  does  not  appear  in  the 
"case,"  and  the  report  and  exceptions 
were  beard  by  bis  honor,  Judge  Frabbr, 
who  overruled  the  exceptions,  and  direct- 
ed the  referee  "to  ascertain  and  report 
amount  paid  on  said  bond;  it  being  the 
judgment  of  this  court  that  plaintiff  can- 
not recover  more  than  the  penalty  of  the 
bond  in  excess  of  the  payments."  From 
that  judgment  both  parties  appeal,— the 
defendants  upon  the  ground  that  the  re- 
port of  the  referee  "is  contrary  to  the  or- 
der of  Judge  Kershaw  previously  made 
in  the  cause,  and  the  decree  of  the  su- 
preme court  thereon, in  this:  that  said  or- 
der of  Judge  Kershaw  recommitted  the 
cause  to  the  referee  to  calculate  the  inter- 
est on  the  bond  at  18  per  cent,  'from  the 
maturity  of  the  Inst  installment,'  and  the 
supreme  court  confirmed  same;  and  the 
referee  allowed  and  reported  interest  at  18 
per  cent,  on  the  condition  of  the  bond 
from  JtB  date,  regardless  of  the  install- 
ments, which  was  confirmed  by  Judge 
Frabrr,  although  the  supreme  court  de- 
clares in  said  judgment  that  the  interest 
prior  to  the  maturity  of  the  last  install- 
ment had  already  been  incorporated  in  the 
installments, 'and  it  would  be  manifest- 
ly improper  to  allow  it  again.' "  The  plain- 
tiff's appeal  is  based  upon  the  ground  that 
Judge  Frabgr  erred  in  holding  that  plain- 
tiff'could  not  recover  the  amount  found 
due  by  the  referee  on  the  bond,  ($7(K).22,) 
although  the  penalty  of  the  bond  is f  1,936. 
It  seems  to  us  that  the  exception  of  de- 
fendants Is  based  upon  a  misconception 
both  of  Judge  Kershaw's  judgment  and 
theformer  decision  of  thiscourtin  thiscase. 
The  only  question  presented  for  the  decis- 
ion of  Judge  Kersraw,  and  the  only  one 
which  be  decided,  was  whether  the  referee 
bad  erred  in  reducing  the  rate  of  Interest 
(ron>  18  per  cent,  to  7  per  cent,  after  the 


maturity  of  the  last  installment;  and  th« 
only  question  before  this  courtwns  wheth- 
er Judge  K  brshaw  had  erred  in  deciding 
that  single  question.  No  exception  was 
taken  to  the  mode  adopted  by  the  referee 
in  making  the  calculation  of  interest  up 
to  the  maturity  of  tlie  last  installment, 
and  hence  neither  -ludge  Kershaw  nor  this 
court  had  any  authority  to  determine 
whether  his  mode  of  calculation  up  to 
that  point  was  correct  or  not.  and  neither 
undertook  to  do  so.  Perhaps  the  strictly 
accurate  mode  of  making  tne  calculation 
would  have  been  to  compute  the  interest 
on  each  Installment  from  the  day  it  be- 
came payable,  at  the  rate  of  18  per  cent., 
allowing  credit  for  the  several  payments 
at  their  respective  dates,  instead  of  calcu- 
lating the  interest  on  the  amount  of  the 
condition  of  the  bond,  after  deducting  the 
cash  payment  from  the  date  of  the  bond; 
but,  as  that  would  have  produced  a  re- 
sult much  more  unfavorable  to  the  defend- 
ants than  that  obtained  by  the  mode 
adopted  by  tbe  referee,  they  have  no  right 
to  complain.  Indeed,  the  result  of  that 
mode  of  calculation  would  have  been  to 
compound  the  interest  to  a  certain  ex- 
tent, at  least;  for,  in  order  to  account  for 
the  anomaly  presented  by  a  bond  condi- 
tioned for  the  payment  of  a  certain  sum 
of  money  in  four  Installments,  the  aggre- 
gate of  which  exceeds  the  amount  of  tbe 
condition,  the  theory  was  suggested  that 
this  discrepancy  could  and  sho-jld  be  ac- 
counted lor  by  assuming  that  the  amount 
of  each  Instailnipnt  was  fixed  by  adding 
thereto  the  interest  thereon  at  the  rate  of 
IS  per  cent,  from  the  date  of  the  bond  to 
the  day  at  which  each  installment  became 
payable.  If  this  be  the  correct  theory, 
then  it  is  manifest  that  Ihe  interest  on 
each  installment  from  the  date  of  theliond 
to  the  day  when  the  installment  became 
payaDle  would  bear  interest  from  that 
day,  and  thus  the  interest,  to  that  extent 
at  least,  would  be  compounded.  It  was 
in  reference  to  that  view  of  tbe  matter 
that  tbe  remark  quoted  from  the  former 
opinion  of  this  court  in  defendant's 
ground  of  appeal  was  made.  But,  be  all 
this  as  it  may,  it  is  sufUcient  in  this  ease 
that,  neither  pHrtyhavitfg  excepted  to  the 
mode  of  calculating  the  interest  adopted 
by  the  referee  In  his  first  report,  except  as 
to  the  reduction  of  the  rate  of  interest 
after  the  maturity  of  tbe  last  Installment, 
both  parties  must  be  regarded  as  having 
acquiesced  in  tbe  report  in  every  other  re- 
spect. We  do  not  think,  therefore,  tbatde- 
fendnnt's  exception  can  be  sustained. 

It  only  remains  to  considerthe  exception 
taken  by  the  piaintltf.  We  must  confess 
that  we  do  not  exactly  understand  tbe 
latter  part  of  Judge  Fraser's  order  upon 
which'  this  exception  is  based,  and  must 
suppose  that  there  is  some  misprint  or 
clerical  error.  Ic  certainly  cunnot  be  un- 
derstood as  simply  announcing  tbe  general 
proposition  that,  in  an  action  on  a  bond, 
the  plaintiff  cannot  recover  judgment  for 
more  than  the  penalty ;  for  the  amount  for 
which  the  referee  recommended  Judgment 
(J700.22)  Is  much  less  than  the  penalty ;  and, 
indeed,  that  proposition  is  not  disputed, 
and  is  fully  supported  by  Bonsail  v.  Tay- 
lor, 1  McCord,6fl3,  recogniied  and  affirmed 
in  Stroble  v.  Large,  3  McCord,  112,  and  by 
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at  least  two  cases  decided  by  tbe  foriQer 
court  of  equity,  tCruger  v.  Daniel,  McMul. 
Eq.  197  «t  seq.,  and  Harper  v.  Barsli.  10 
Rich.  Eq.l55.)  and  by  the  present  supreme 
court  in  Dial  v.  Gary,  27  S.  C.  177.  3  8.  E. 
Eep.8-1.  But  us  it  appears  from  tbe  report 
of  the  referee  that  the  a^KreKate  ot  tbe 
payments,  credited  on  tbe  bond,  tog:etber 
with  the  cash  payment  made  on  the 
original  debt,  which  is  stated  us  tbe  con- 
dition of  thebond  at  tbe  date  ot  tbe  bond, 
added  to  the  amoaot  for  which  Judgment 
was  recommended,  would  exceed  the 
amonnt  ot  the  penalty  named  In  the  oond, 
we  suppose  the  qaestion  Intended  to  be 
made  is  whether  the  plaintltT  can  recover 
tbe  balam-e  ot  thecoudltion  remaining  un> 
paid  after  the  application  of  the  payments 
at  their  several  dates,  when  such  balance, 
added  to  the  payments  already  made,  ex- 
ceeds the  penalty  of  the  bond;  or  must 
the  recovery  be  limited  to  an  amount 
which,  added  to  the  sum  of  the  payments, 
will  not  exceed  the  penalty?  The  ques- 
tion thus  stated  has  been  distinctly  decid- 
ed In  tbe  case  of  Smith  v.  Macon,  1  Hill, 
Eq.  339,  where  It  was  held  that,  as  long, 
as  any  portion  ot  the  condition  ot  the 
bond  remained  unpaid,  the  plaintiff  could 
recover  to  tbe  tnll  extent  ot  the  penaltv,  if 
nece«sary,  even  though  sacb  unpaid  bal- 
ance, when  added  to  the  payments  prevl- 
oosly  made,  would  exceed  the  penalty. 
That  decision  is  conclusive  of  the  question. 
It  is  true  that  Mr.  Hill,  the  reporter.  In  a 
note  to  that  case,  does  cite  the  case  of 
Bonsall  v.  Taylor,  1  McCord, 503,  above  re- 
ferred to  by  its  correct  title,  as  in  con- 
flict with  the  decision  in  Smith  T.  Macon; 
but  an  examination  of  tbe  case  so  cited 
will  sbow  that -to  be  a  mistake,  as  It  did 
not  appear  In  tbe  case  of  Bonsall  v.  Tay- 
lor that  any  payment  had  been  made  on 
the  bond,  and  therefore  that  case  does  not 
touch  the  present  question,  and  only  de- 
cides tbe  general  proposition  that.  In  an 
action  upon  a  bond,  Judgment  cannot  be 
rendered  for  an  amount  exceeding  the  pen- 
alty of  the  bond.  But  hern  it  Is  not  HBked 
that  judgment  shall  be  rendered  for  an 
amonnt  exceedlngthe penalty. butonly  for 
the  balance  due,  which  is  less  than  the  pen- 
alty of  tbe  bond.  As  Is  said  hy  O'Kkall, 
J.,  in  delivering  tbe  opinion  ot  the  court 
in  Smith  V.  Macon,  supra :  "The  penalty 
is  to  secore  the  payment  ot  the  whole  con- 
dition :  any  part  of  it  remaining  unpaid  Is 
a  forfeitnre  ot  the  penalty,  which  Is  the 
debt  at  law.  Tbe  party  to  be  relieved 
against  It,  in  equity,  must  pay  the  amount 
really  due  on  the  condition.  What  Is  the 
amount  due  on  It?  The  balance  of  the 
debt  speciQed  in  the  condition,  after  ap- 
plying tbe  payment,  at  the  time  It  was 
made,  to  the  extinguishment  of  the  Inter- 
est to  that  time,  and  the  residue  to  the 
principal,  with  interest  on  the  balance  to 
the  prenent  time.  It  this  is  less  than  tbe 
penalty,  (as  It  is  admitted  to  be,)  tbe  de- 
fendant can  only  claim  to  be  relieved  from 
tile  penalty  by  paying  ancb  balance." 
This  language  is  directly  applicable  to  the 
question  under  consideration,  and  con- 
cludes the  Inquiry.  We  are  unable,  there- 
fore, to  perceive  any  necessity  for  the  fur- 
ther inquiry,  directed  by  the  circuit  Judge, 
■  a*  to  the  amount  paid  on  tbe  bond,  aa 
that  already  appears  from  the  report  of 


tbe  referee,  and,  aa  the  balance  left  nn- 
paid  also  appears  from  the  report  ot  the 
referee  to  be  less  than  the  penalty,  we 
see  no  reason  why  judgment  cannot  be 
rendered  for  such  balance.  The  judgment 
of  this  court  Is  that  tbe  judgment  of  the 
circuit  court,  as  herein  construed,  be  so 
modittcd  as  toconform  to  the  views  above 
announced,  and  that  the  case  be  remand- 
ed to  the  circuit  court  for  the  pnrposeol 
such  further  proceedings  as  may  be  ueces- 
eary  to  carry  out  such  views. 

McGowAN,  J.,  concurs. 


(U  S.  C.  SU) 

Carter  v.  Oliver  Oil  Co. 

(Supreme  Court  oj  South  CaroUna.    July  IS, 
1891.1 

HASTSB  and  SbBTANT— DaSSSSOUB  ilAOmSMRY— 

•    EviOBHca  or  NsouacNCB— Nonsuit. 

1.  In  an  action  to  recover  for  personal  injuries 
it  appeared  that  plaintiff  was  employed  to  oper. 
ate  a  machine  in  defendant's  oil-mill;  that  while 
80  doiuK  he  was  required  to  do  very  rapid  work, 
and  that  he  was  supplied  with  bags,  which  were 
placed  on  top  of  the  machine  by  other  employes; 
tliat  it  was  necessary,  for  the  safety  of  the  ma- 
chine operator,  that  these  bags  should  be  tree 
from  holes;  that,  if  tbe  operator  discovered  any 
bole  in  a  bag,  be  would  throw  it  out;  and  that 
the  Injury  resulted  from  tbe  use  of  a  bag  with  a 
hole  .in  it.  field  error  to  nonsuit  plaintiff  upot, 
the  groand  that  no  negligence  was  shown.  Dis- 
tinguishing Davis  V.  Railroad  Co.,  21  8.  C.  98. 

2.  In  iSonth  Carolina  the  question  of  oontrlb- 
Qtory  negUgenoe  oannot  be  considered  on  motion 
for  nonsuit 

Appeal  from  common  pleas  circuit  court 
of  KIcbland  county;  W.  H.  Wallace, 
Judge. 

Action  by  Richard  Carter  against  tbe 
Oliver  Oil  Company  to  recover  for  personal 
injuries.  Judgment  for  defendant.  Plain- 
tiff appeals.    Heversed. 

Melton  &  Melton,  for  appellant.  John 
C.  Hattkell,  for  respondent. 

McIvRR,  J.  The  plaintiff  brought  this 
action  to  recover  daraagestor  Injuries  sus- 
tained while  in  the  employment  of  the  de- 
fendant company,  under  the  allegation 
that  the  injuries  sustained  resulted  from 
the  negligence  of  the  company  In  not  fur- 
nishing the  plaintiff  with  safeand  suitable 
appliances  to  do  the  work  for  which  he 
was  employed.  The  testimony  tends  to 
show  that  plaintiff  was  employed  by  de- 
fendant to  operate  a  machine  in  their  oil- 
mill,  called  a  "former,"  whereby  the  cot- 
ton-seed menl  was  pressed  lutocukes:  and 
that  the  work  required  of  the  plaintiff  hud 
to  be  done  rapidly,  to  prevent  the  meal 
from  burning;~tbat  tbe  plaintiff,  standing 
at  tbe  machine,  was  supplied  by  other 
servants  ot  the  defendant  company  with 
bags  or  sacks,  which  plaintiff,  with  the 
assistauce  of  another,  had  to  place  in  the 
machine:  that  these  bags  or  sacks  were 
placed  in  a  pile  on  the  top  of  tbe  machine, 
and,  when  one  was  wanted,  tbe  plaintiff 
reached  up  and  took  one  off  the  pile,  which 
had  to  be  done  with  rapidity;  that  it  was 
very  necessary  for  the  safety  of  the  person 
operating  tbe  machine  that  these  bags  or 
sucks  should  be  free  from  holes  or  rents, 
and  therefore  another  person  wut,  t-iii- 
ployed  to  repair  any  torn  sacks;  that  th« 
disaster  wbicb  g^ave  rise  to  this  action 
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probably  resulted  from  the  use  of  a  sack 
with  a  hole  iu  it.  whereby  plaintiff's  finger 
became  entangled  In  it,  and  his  hand  was 
crushed.  There  was  also  Home  testimony 
tending  to  show  that  if  the  person  operat- 
ing the  machine  discovered  any  hole  or 
rent  in  the  sack  when  taken  off  the  pile  he 
would  throw  It  over  his  shoulder,  when  it 
would  be  taken  to  the  person  charged 
with  the  duty  of  repairing  the  sacks.  Up- 
on the  testimony  thus  briefly  outlined,  his 
honor  Judge  Wallace:  held  that  there  was 
an  entire  absence  ol  any  testimony  tend- 
ing to  show  any  negligence  on  the  part  of 
the  defendant  company,  and  therefore 
rendered  a  judgmentof  nonsuit, from  which 
the  plaintiff  appeals  upon  the  grounds 
set  out  in  the  record,  which  make  the  sin- 
gle question  whether  there  was  such  an 
entire  absence  of  testimony  tending  to 
show  negligence  on  the  part  of  the  defend- 
ant as  would  warrant  the  granting  of  a 
nonsuit. 

The  rule  Is  well  settled  that  It  Is  the 
duty  of  the  master  to  furnish  safe  and 
suitable  appliances  for  the  performance  of 
the  work  required  of  the  servant,  and  also 
to  see  that  the  same  are  kept  In  proper 
repair;  and  hence,  where  either  of  these 
duties  have  not  been  performed,  there  is 
ap  omission  of  duty  on  the  part  of  the 
master  which  affords  at  least  pr/tna  -lade 
evidence  of  neglii^ence  on  his  part;  tor 
these  duties  cannot  be  delegated  to  an- 
other, so  as  to  relieve  the  master  from  lia- 
bility to  another  for  injuries  sustained  by 
reason  of  a  failure  to  perform  them  prop- 
erly. Qnnter  v.  Manufacturing  Co.,  18  S. 
C.  262.  This  general  statement  of  the  rule 
is  not  to  be  construed  as  implying  that 
the  master  Is  bound  to  provide  appliances 
which  shall  prove  to  be  absolntely  safe 
under  all  contingencies,  or  even  such  as 
are  of  the  best  and  most  approved  de- 
scription, but,  as  said  In  the  case  cited, 
"only  such  as  a  reasonable  and  prudent 
pei«on  would  ordinarily  have  used  under 
similar  circumstances."  In  other  words, 
the  rule  does  not  require  of  the  master 
the  greatest  care  possible,  but  onlj'  such 
us  prudent  persons  usually  exercise  under 
similar  circumstances.  This  being  the 
rule,  the  inquiry  is  whether  there  was  in 
this  case  any  evidence  tending  to  show  an 
absence  of  such  care  on  the  part  of  the  de- 
fendant, not  whether  the  testimony  ad- 
duced was  sufficient  to  prove  negligence, 
as  that  is  a  matter  exclusively  for  the  jury, 
and  we  have  neither  the  power  nor  the 
disposition  to  consider  that  question.  It 
seems  to  us  that  there  was  some  testi- 
mony tending  to  show  an  omission  of 
duty  on  the  part  of  the  master  in  furnish- 
ing the  plaintiff  with  safe  appliances  to  do 
the  work  required  orhim,for  there  is  some 
testimony  tending  toshow  that  the  injury 
complained  of  resulted  from  the  fact  that 
the  plaintiff  was  furnished  with  a  torn 
sack,  and  also  some  testimony  to  show 
that  the  use  of  such  a  sack  was  dangerous. 
It  is  true  that  there  Is  also  testimony 
tending  to  show  that  the  defendant  had 
employed  another  person,  charged  with 
the  special  duty  of  repairing  the  sacks; 
yet.  If  it  shall  appear  that  this  duty  was 
negligently  performed,  such  negligence 
would  be  imputable  to  the  master,  under 
the  rule  above  stated,  t^taicb  requires  tiiut 


the  master  shall  not  only  provide  safe  and 
suitable  appliances  In  the  first  instance, 
but  also  see  that  the  same  are  kept  in  re- 
pair, and  the  delegation  of  this  duty  to 
another  cannot  relieve  the  masterfrom  re- 
sponsibility. The  circuit  judge  seemed  to 
base  his  conclusion  upon  the  fact  that  tbe 
testimony  not  only  did  not  tend  to  show 
that  the  defective  sack  which  was  used 
was  tbe  only  one  furnished,  but,  on  the' 
contrary,  there  was  evidence  tending  to 
show  that  a  number  of  other  sacks  were 
furnished,  some  of  which  he  assumed  were 
free  from  any  defect,  and  hence  no  negli- 
gence could  be  Imputed  to  defendant, caus- 
ing tbe  injury  complained  of,  as  plaintiff 
had  been  furnished  with  good  sacks,  and 
It  was  his  own  act  to  use  one  that  was 
defective;  citing  and  relying  on  the  case  of 
Davis  V.  Railroad  Co.,  21  8.  C.  93.  Before 
proceeding  to  point  out  the  distinction  be- 
tween this  case  and  that  of  Davis,  we 
may  remark  that  the  view  taken  of  tbe 
circuit  judge  seems  to  be  based  upon  the 
idea  that  Carter,  the  plaintiff,  was  guilty 
of  contributory  negligence,  and  therefore 
could  not  maintain  his  action.  It  may  be 
that  such  was  the  fact,  but  it  Is  well  set- 
tled inthlsstate,  at  least,  that  the  question 
of  contributory  negligence  cannot  be  con- 
sidered under  a  motion  for  a  nonsuit. 

But,  again,  tbe  rule  is  that  It  Is  the  duty 
of  the  master,  and  not  of  the  servant,  to 
exercise  due  care  and  diligence  to  ascer- 
tain whether  the  appliances  furnished  are 
safe  and  suitable;  and  a  servant  has  a 
right  to  assume,  without  inquiry  or  ex- 
amination, that  the  appliances  furnished 
him  are  safe  and  suitable.  Lasure v.  Man- 
ufacturing Co.,  18  S.  C.  ^1.  Of  course,  if 
be  uses  a  machine  or  other  appliance, 
knowing  at  the  time  that  it  is  out  of  re- 
pair to  such  an  extent  as  to  render  It  un- 
safe, then  another  rule  applies,  with  cer- 
tain qualifications,  which  it  is  needless  to 
state  here.  It  does  not  seem  to  us  that 
the  case  of  Davis  v.  Rallro°ad  Co.,  supra, 
relied  upon  by  theclrcuit  judge,  applies.  In 
that  case  the  plaintiff  was  on  the  top  of 
the  train,  waving  his  lantern  as  a  signal 
to  an  approaching  train,  when  the  cup  of 
his  lantern  fell  out.  The  plaintiff,  how- 
ever, did  not  then  sustain  the  injury  com- 
plained of;  but  by  reason  of  the  loss  of  tbe 
cup  of  his  lantern  he  had  to  descend  into 
the  cab  to  procure  another,  and  in  return- 
ing to  his  post  on  the  top  of  thetraln  waa 
struck  by  the  projecting  timbers  of  a  tank 
while  ascending  the  ladder  leading  to  the 
top  of  the  car.  The  question  whether 
there  was  any  negligence  on  the  part  of 
the  company  in  furnishing  the  plaintiff 
with  a  defective  lantern  was  decided  upon 
the  ground  that  there  was  really  no  avl- 
dence  that  the  lantern  from  which  the  cup 
dropped  was  defective,  except  the  simple 
expression  of  opinion  by  one  of  the  wit- 
nesses that  the  cup  dropped  out  because 
of  a  defect  in  the  lantern.  That  might  very 
well  have  happened  from  someothercaase 
than  a  defect  In  the  lantern,  and  no  wit- 
ness t0«tifled  that  he  had  ever  examined 
or  even  seen  the  lantern  in  question.  It 
Is  true  that  the  latechlef  Justice, in  deliver- 
ing the  opinion  of  the  court,  alter  com- 
menting on  the  fact  that  there  was  no  evi- 
dence tending  to  show  any  defect  in  the' 
lantern,  does  use  this  language:  "  We  find 
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not  a  word  In  ttie  testimony  on  that  sub- 
Jeet,  at  least  none  to  the  precise  point  nec- 
essary to  Inculpate  the  defendant,  to-wit, 
that  the  deceased  was  using  a  defective 
lantern  because  of  the  fact  that  defendant 
bad  neelisentlT  furnished  him  with  such ; 
ou  the  contrary,  It  appears  that  the  de- 
ceased procured  another  from  the  cab, 
which  we  suppose  was  safe  and  perfect,  as 
there  is  no  testimony  to  the  contrary.  He 
might  have  taken  that  one  at  the  first. 
That  he  did  not  was  perhaps  his  own  neg- 
ligence, rather  than  that  of  the  company. 
We  think  there  was  an  entire  absence  of 
all  testimony  directed  to  the  negrligence  of 
the  company  as  to  the  lantern. "  It  is  ob- 
tIous  that  this  langnage  was  not  used  for 
the  purpose  of  laying  down  the  doctrine 
that  it  was  the  duty  of  the  servant  to  ex- 
amine the  appliances  provided  by  the  roas- 
ter for  his  use,  as  that  would  be  Inconslst- 
eat  with  the  decision  in  Lasure's  Case,  su- 

gra,  and  certainly  not  for  the  purpose  of 
idicatlng  that  the  doctrine  of  contribu- 
tory negligence  could  be  considered  on  a 
motion  for  nonsuit,  as  that  would  have 
been  in  conflict  witli  numerous  caues  there 
recently  decided ;  but  It  w^s  only  designed 
to  show  that,  in  addition  to  the  fact  that 
there  was  no  evidence  to  show  that  the 
defendant  company  had  furnished  the  de- 
fendant with  a  defective  lantern,  the  evi- 
dence, on  the  contrary,  tended  to  show 
that  safe  and  suitable  lanterns  had  been 
famished  by  the  company  for  the  use  of 
its  servants,  and.  If  there  was  any  fault 
at  all,  it  lay  with  the  plaintiff,  rather  than 
the  defendant.  Besides,  in  this  case,  the 
testimony  tended  to  show  that  the  work 
required  of  the  plaintiff  had  to  be  done  so 
quickly  as  to  afford  no  time  or  opportuni- 
ty for  him  to  examine  the  sacks  furnished 
him,  whereas  It  was  not  so  in  the  case  of 
the  lanterns.  The  judgment  of  this  court 
is  that  the  judgment  of  the  circuit  court 
bereversed,  and  that  thecase  be  remanded 
to  that  court  for  a  new  trial. 

McGowAN.  J.,  concurs. 


(34  s.  c.  tvn 

BowEN  V.  Caholina,  C.  G.  &  C.  R.  Co. 

[Supreme  Uourt  of  South  Carolina.    June  18, 
1891.) 

CoBPOBATioKs— Action  fob  Fresidbitt's  Salary 

— fiVIDBSCB— INSTBCCTIONS. 

1.  Where,  in  an  action  to  recover  salary  by  a 
nUroad  president,  it  it  claimed  that  his  services 
were  gratuitous,  and  that  be  did  not  intend  to 
charge  therefor  at  the  time  thoy  were  rendered, 
It  is  not  error  to  chartre  that  "the  position  of  the 
defense  is  that  the  president  did  not  intend  to 
charge,  •  •  •  and  that  he  never  thought  about 
charging  till  he  got  out  of  office. " 

2.  In  an  action  to  recover  for  snob  services 
upon  a  quantum  meruit,  a  charge  that  "the  sal- 
aries of  railway  presidents  are  very  high,  and 
much  higher  than  of  state  offlcials,  and  are  made 
•0  because  of  the  great  responsibility  attached  to 
the  office,  and  the  high  order  of  ability  required, " 
i*  not  erroneous  as  violating  the  constitutional 
pOTision  prohibiting  a  charge  upon  the  facts. 

8.  One  who,  against  objection,  introduces  tes- 
timony upon  a  point  not  raised  by  the  pleadings, 
cannot  object  to  the  giving  of  a  cltarge  based  up- 
on suoli  testimony. 

4.  The  fact  that  a  construction  company 
i(reed  with  a  railway  company  to  pay  the  sal- 


aries of  its  officers  does  not  relieve  the  latter 
from  liability  in  the  absence  of  an  agreement  to 
that  effect. 

5.  A  misstatement  of  the  testimony  in  the 
charge  to  the  jury  is  a  cause  for  a  new  trial,  and 
cannot  be  presented  for  the  first  time  in  the  su- 
preme court. 

6.  Tbesupreme  court  will  not  considera  mat- 
ter not  shown  by  the  record  to  have  t>een  pre- 
sented to  the  lower  court  for  determination. 

Appeal  from  common  pleas  circuit  court 
of  Aiken  county;  Hudson,  Judge. 

Action  by  R.  E.  Bowen  against  Caro- 
lina, Cumberland  Gap  &  Chicago  Railroad 
Company  to  recover  salary.  Judgment 
for  plaintiff.  Defendant  appealed.  Af- 
firmed. 

The  court  gave  the  folio  wing  charge: 

"The  pinintitt,  R.  E.  Bowun,  brings  this 
action  against  the  Carolina,  Cumberland 
Gap  &  Chicago  Railroad  Company  to  re- 
cover of  that  company  five  thousand  dol* 
lars,  the  amount  claimed  to  bedue  him  for 
his  salary  as  president  of  that  road  from 
the  27th  day  of  November,  1887,  to  the  27th 
doy  of  November,  1888,— one  year's  salary. 
The  complaint  has  two  counts,  so  to 
speak,  or  causes  of  action.  The  first  lays 
claim  to  this  salary  upon  a  promise, — con- 
tract express;  and  then,  in  the  second 
count,  upon  an  implied  contract,  com- 
monly called  In  law-books,  'qaantum 
meruit,'  claimiug  that  his  services  were 
well  worth  JF5.000.00,  and  that  the  defend- 
ants are  bound  in  law  to  pay  It.  The  an- 
swer of  the  defendant  Is  that  there  was  no 
contract;  and,  in  the  nest  place,  his  serv- 
ices were  not  worth  f 5,000. 00.  It  devolves 
upon  the  plaintiff  to  make  out  his  case  by 
the  preponderance  of  evidence.  In  this 
court  you  are  governed  oy  a  more  moder- 
ate rule  than  in  the  court  of  general  ses- 
sions, and  you  have  been  sitting  in  both 
courts;  and  in  that  court  you  cannotcon- 
vlct  unless  you  are  satisfied  beyond  a  rea- 
sonable doubt,  but  In  thecourt  of  common 
pleas  you  render  your  verdict  according 
to  the  preponderance  of  evidence,  so  that, 
if  the  evidence  in  favor  of  the  plaintiff  is 
sufficient  to  establish  liis  claim  by  pre- 
ponderating over  the  evidence  of  the  de- 
fendant, why,  the  plaintiff  is  entitled  to  a 
verdict. 

"  The  first  question  you  are  to  determine  is 
whether  the  office  to  which  he  was  elected 
had  not  had  affixed  to  It  a  salary  of  five 
thousand  dollars.  If  that  was  the  case, 
and  he  was  elected  to  the  office, — If  that 
was  the  contract  between  the  parties  (the 
company  and  the  president,) — as  matter  of 
course  he  should  be  paid  the  salarv  of 
f  5,000.00.  If  that  was  affixed  to  the  office, 
— if  it  was  a  five  thousand  dollars  salaried 
office,— and  he  was  elected  to  fill  it,  and 
did  fill  it  for  the  space  of  the  year  for 
which  he  sued,  he  would  be  entitled  to  re- 
cover. Well,  in  order  to  show  that  such 
was  the  fact,  the  plaintiff  Introduced  a 
contract  that  was  made  before  President 
Hngood  was  elected.  (I  believe  It  was 
before  or  during  hin  term  of  office.)  It 
was  a  contract  made  between  the  com- 
pany and  a  construction  company, — the 
Atlantic  and  Northwestern  Construction 
Company.  It  was  signed  by  the  railroad 
company  as  well  as  by  the  construction 
company.  In  that  contract  this  rallroa«l 
company  stipulates  that  thia  Atlantic  and 
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Northwestern  Conetruction  Company  ia 
to  build  the  entire  road,  and  that  con- 
struction company  also  stipulates  to  pay 
the  officers'  salaries  ot  the  pr^gldent  and 
officers  ot  the  company — the  railroad  com- 
pany— and  characterizes  them ;  and  the 
president's  salary  is  flzed  at  15,000.00; 
and  then  there  Is  evidence  introduced  to 
show  that  the  salary  of  President  Ha- 

food,  who  served  for  three  years,  was 
5,000.00,— he  so  testified  himself;  and 
there  is  evidence  to  show  that  his  salary 
quarterly  was  audited  at  fl,250.00  lor 
one  quarter,— four  hundred  and  sixteen 
and  BomethinK  for  one  month, — and  then 
the  testimony  in  regard  to  the  payment,— 
so  much  ot  it  as  was  paid,  and  BO  much 
as  was  not.  In  addition  to  that,  be  has 
Introduced  the  evidence  that  that  execu- 
tive committee  during  the  presidency  of 
Mr.  Bowen  audited  his  salary  account  at 
$6,000.00.  It  is  claimed  upon  this  testi- 
mony that  five  thousand  dollars  was  the 
recognised  compensation  for  the  president 
ot  this  company,  and  the  company  had 
committed  itself— contracted— In  this  way 
to  pay  five  thousand  dollars  to  the  presi- 
dent. Against  this  the  defense  has  intro- 
duced testimony;  for  instance,  some  testi- 
mony from  President  Hugood  that  some 
years  be  did  not  Intend  to  charge,  and 
that  some  of  the  other  officers  did  not, 
and  that,  after  Presidenl.  Bowen  went  out 
of  office,  the  present  board  disapproved  of 
the  auditing  of  his  account  for  bis  salaYy 
ot  five  thousand  dollars:  and  it  is  con- 
tended by  thedefense  that  be  didn't  intend 
to  charge  the  road  any  fixed  salary  or  reg- 
niar  salary;  that  his  services  were,  in 
otber  words,  gratuitous;  and  that  be 
could  not  convert  into  a  charge  that 
which  be  Intended  as  a  gratuity.  Now,  T 
charge  yon,  gentlemen  ot  the  jury,  that,  it 
yon  find— and  you  have  beard  all  the  pa- 
pers read;  I  cannot  recite  them— if  you 
find  from  the  testimony,  written  and  oral, 
the  documentary  writing  from  the  com- 
pany, contracts,  and  so  forth, — if  you  find 
that  to  this  office  was  attached  a  salary 
of  fire  thousand  dollars:  that  it  was  rec- 
ognized by  the  company,— then  the  pres- 
ent plaintiff  is  entitled  to  his  services  tor 
one  year  to  five  thousand  dollars,  unless 
there  is  something  else  to  prevent  bim 
from  recovering.  In  other  words,  if  you 
And  that  five  thousand  dollars  was  bis 
salary,  yon  will  have  one  difficulty  re- 
moved. But  it  is  further  conteuded  by  the 
(tofense  that  the  railroad  company  was 
not  responsible  because  it  made  a  con- 
tract with  the  Atlantic  and  Northwestern 
Construction  Company  to  pay  this  salary, 
and  therefore,  when  the  plaintiff  took  his 
office,  he  knew  of  that  contract,  and  It 
was  implied  by  bis  so  doing  that  he  was 
to  look  to  the  construction  company  for 
his  salary,  and  not  to  the  railroad  com- 
pany. I  charge  yon  that  It  does  not  ab- 
solve the  railroad  company  from  liability 
to  its  own  officers.  It  merely  binds  the 
construction  company  to  pay  these  sala- 
ries. It  creates  an  obligation  on  the  part 
of  the  construction  company  to  pay  the 
officer»of  the  railroad  company ;  and  the 
officers,  in  order  to  be  bonnfl  by  that, 
would  have  to  be  a  party  to  the  contract, 
and  when  they  took  office  it  would  have 
to  t>e  made  to  show  that  they  took  the 


offices  with  that  nnderstandlng.  Bat  the 
contract  does  not  sbow  tbat.  It  only 
shows  that  the  construction  company 
undertook  to  help  the  railroad  company 
pay  Its  officers,  and  tbe  officers  taking 
office  afterwards  would  not  be  bound  to 
look  to  It.  They  would  really  have  two 
sources  to  look  to.  They  would  bare  the 
construction  company  to  look  to,  and,  it 
It  did  not  pay,  they  could  fall  back  upon 
the  railroad  compan.r,  unless  there  waa 
some  further  consideration  by  which  they 
would  discharge,  either  expressly  or  by 
Implication,  the  railroad  company  from 
that  liability  to  them.  Well,  then.  It  la 
conceded  furthermore  by  the  defense  that 
the  president,  as  a  member  of  that  execu- 
tive committee,  was  in  possession  of  cer- 
tain assets  for  the  purpose  of  paying  off 
the  floating  indebtedness  of  the  company 
and  all  the  salaries  that  he  would  have  n 
right  to  pay,  and  tbat,  he  being  in  posses- 
sion ot  tbese  assets,  it  should  be  considered 
tbat  he  was  paid.  Tbat  Is  tbe  substance 
of  the  contention,  and  the  object  of  Intro- 
ducing that  testimony.  But  this  testi- 
mony, so  far  as  I  remember  It,  (your  recol- 
lection mujst  be  better  than  mine,)  shows 
that  that  stipulation  was  made  by  the 
railroad  company  at  the  time  that  the 
contractor  Pntts  took  charge  of  this  short 
end,  and  that  it  was  necessary  that  an  ar- 
rangement of  that 'sort  should  be  made 
before  Potts  would  undertake  the  work, 
and  that  It  only  referred  to  the  debts  ex- 
isting at  that  time,  but  not  to  any  subse- 
quently contracted;  and  the  president's 
salary  was  a  subsequent  debt.  Such,  • 
gentlemen,  must  be  the  Interpretation  ot 
that  contract.  All  that  stipulation  of  'the 
floating  Indebtedness'  should  beapplledto 
the  debts  existing  at  that  time  and  before 
the  executing  of  that  contract.— a  debt  or 
debts  then  existing;  so  that  Potts  would 
not  be  Interfered  with,  so  as  not  to  have 
the  obligation, of  the  company  to  him 
hampered  by  tbe  existence  ot  the  floating 
Indebtedness. 

"Well,  now,  it  you  flnd  that  five  thoa- 
sand  dollars  was  the  salary  contracted  by 
the  company  to  the  president,  the  plaintiff 
here,  and  It  you  should  flud  from  tbe  testi- 
mony that  there  was  nothing  in  these 
other  stipulations  or  from  the  tacts  proven 
that  would  deprive  him  of  his  salary,  your 
verdict  would  have  to  be  tor  the  plaintiff 
for  five  thousand  dollars;  but  If  you  find 
that  there  was  no  fixed  salary,  but  that 
the  plaintiff  Is  wlllingto  recoveronly  what 
his  services  are  worth,  then  yon  have  an- 
other and  different  question  before  you, — 
one. which  probably  will  be  attended  wltli 
some  difficulty  on  your  part  In  arriving  at 
a  correct  conclusion, — and  thatistheoriaii- 
tam  merait  count  in  the  complaint.  Now, 
in  regard  to  that,  gentlemen,  there  Is  evi- 
dence that  the  services  ot  a  railroad  presi- 
dent are  to  be  estimated  from  varions 
circumstances,  various  elements  entering 
Into  the  services  of  a  railroad  president 
going  to  show  whatsalary  he  should  have. 
A  man  ma.y  he  elected,  and  Is  generally 
elected,— ought  to  be  elected,- withaview 
to  bis  services  to  be  rendered  to  the  com- 
pany in  Its  then  condition :  and  when  he 
is  elected  president  of  a  railroad  company, 
the  railroad  of  which  is  then  only  In  pro- 
cess of  construction,  you  have  heard  from 
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tbe  testimony  its  many  thIngB  to  look 
after,  and  yon  have  got  to  take  Into  con- 
sideration the  time  It  Is  necessary,  when 
away  Irum  home,  the  various  matters  he 
baa  to  look  after,  the  energy  and  zeal  with 
wbeh  be  sboald  pnsh  the  work,  and  the 
reeponsibility  that  rests  upon  him  as  the 
bead  and  gnide  and  leader  of  the  men  for  the 
time  being.  All  these  matters  are  to  be 
taken  Into  consideration,  bis  personal  ad- 
dress, his  standing  in  tbe  country  through 
which  the  road  is  to  run,  bis  influence, 
iDdgment, education,  bis  experience  in  rail- 
roading, railroad  matters,  experience  in 
basiness, — all  these  are  to  be  taken  into 
consideration  in  fixing  tbe  value  of  bis 
services;  and  you  will  observe  from  the 
testimony  in  this  case  that  tbe  salaries  of 
railroad  presidents  in  the  land  are  very 
bigb,  mncta  higher  than  the  salaries  of  the 
officers  of  tbe  state,  who  are  pot  in  oflSce 
by  tbe  people.  There  is  no  office  in  the 
state  of  Soatb  Carolina  wblcb  would  begin 
to  reach  tbe  salaries  of  presidents  of  long 
lines  of  railroads.  Tbose  salaries  run —  I 
forget  from  tbe  testimony  what  amounts 
are  spoken  of,  but  some  are  very  large, 
and  I  suppose,  if  we  were  correctly  In- 
formed, you  might  find  the  salary  of  some 
president  equal  to  the  salary  of  the  presl- 
doit  of  tbe  United  States ;  I  don't  pretend 
to  tell  yon  what,  but  I  tell  yon  these  sala- 
ries are  large,  and  are  made  so  because  of 
the  great  reepunslbility  attached  to  the 
office,  and  ardent,  laborious,  and  constant 
duties  attached  to  tbe  office,  for  the  exer- 
cise of  wblcb,  with  proper  energy  and  at- 
tention to  business,  it  takes  a  great  deal 
of  bis  time,  and  requires  a  high  order  of 
■Wllty,  executive  and  adminlBtrative,  to 
fill  the  ofBce;  so  that,  if  you  tlnd  that  the 
salary  was  not  fixed  by  the  company  at 
Hve  thousand  dollars,  and  you  must  look 
to  the  testimony  as  to  tbe  value  of  bis  sal- 
ary to  see  whut  It  ought  to  be,  then  yon 
will  take  all  these  tbings  Into  conHldera- 
tion,  and  on  which  side  soever  the  prepon- 
derance of  testimony  is  you  will  find  your 
verdict. 

"1  will  now  read  the  requeiits  to  charge 
b>  behalf  of  tbe  defense. 

"(1)  If  the  jury  find  that  the  plain Uff 
participated  in  the  proceedings  of  tbe  ex- 
(cotlve  com  mittee  on  the  27tl)  day  of  No- 
vember, 1888,  at  which  time  the  resolution 
flxlDg  his  salary  was  passed,  then  such 
resolution  19  null  and  void,  and  does  not 
bind  the  defendant  company.'  I  charge 
you  that  my  undenstanOing  of  that  reso- 
lattuD—  1  don't  understand  thatthe  reso- 
lotion  fixes  tbe  salary.  Mr.  Henderson, 
(Interrupting:)  'It  audited  it.'  Mr.  Croft: 
•That  is  what  I  call  "fixing  it."  It  Is  the 
only  time  it  is  mentioned  in  the  minutes.' 
(Mr.  Croft  reads  the  resolution  beginning: 
'Thefollowing  resolution  was  adopted: 
Besolvad,  that  the  purchase  of  land  in  the 
town  of  Edgefield,  •  •  *  tbeaccountof 
R.  E.  Bowen  for  salary.  15.000.00,  from 
November  tbe  27tb,  1887,  to  November  the 
27tb,  1888,  was  audited,  allowed,  and  or- 
dered to  be  paid,  and  so  forth.'  Question 
by  the  foreman  of  the  jury:  'Who  was 
prewcnt?  Answer.  R.  E.  Bowen,  Dr.  T. 
G.  Croft,  and  J.  8.  Cotbran.'  Tbe  Court, 
(continuing:)  I,  gentlemen,  will  instruct 
you  that  that  was  not  a  making  ot  any 
contract  with  the  president  by  tbe  com- 


mittee, but  tbe  resnintlon  shows  merely 
that  bis  account  as  claimed  was  audited 
and  allowed:  and  I  don't  interpret  this 
resolution  to  mean  that  that  committee 
for  the  first  time  fixed  his  salary,  but  that 
he  put  In  his  claim  for  bis  salary  of  five 
thousand  dollars, and  tbey  audited  it, and 
allowed  It,  so  that  I  charge  you  that  this 
first  proposition  has  no  application  to 
tbe  case,  unless  you  should  find  that  it  un- 
dertook to  enter  into  a  contract  with  him 
for  that  salary,  and  that  he,  as  a  member 
of  that  committee,  participated  and  did 
participate.  That  contract,  under  those 
circumstances,  ought  not  to  stand ;  but 
to  audit  an  account,  or  being  a  member 
of  tbe  auditing  committee,  ought  not  to 
invalidate  it. 

"'(2)  Tbattheresolutlon  of  the  executive 
committee  fixing  the  salary  of  tbe  plaintiff 
is  not  binding  npon  tbe  defendant  com* 
pany,  unless  such  resolution  waa  after- 
wards approved  by  the  board  ot  directors. 
And  if  the  jury  find  that  tbe  board  of  di- 
rectors have  not  approved  the  action  ot 
tbe  executive  committee  in  passing  such 
resolution,  then  the  plaintiff  cannot  re- 
cover  upon  bis  first  cause  of  action.'  This 
Is  a  sound  proposition,  if  that  was  a  reso- 
lution fixing  the  salary,  or,  in  other  words, 
making  a  contract  with  the  president  as 
to  what  bis  salary  should  be;  but,  it  the 
resolution  which  was  passed  there  was 
merely  the  aadlting  of  bis  account,  then 
this  proposition  has  no  application. 

"'(8)  That  under  the  by-laws  of  the  de- 
fendant company  it  Is  the  province  ot  the 
board  of  directors  to  fix  tbe  salaries  of  the 
officers  of  the  company,  and  no  Independ- 
ent action  of  tbe  executive  committee  fix- 
ing such  salaries  can  bind  tbe  defendant 
company.'  Yes,  that  is  correct.  I  dont 
think  the  executive  committee,  as  an  inde- 
pendent committee,  would  havp  tbe  pow- 
er, outside  of  the  board  of  directors,  or 
meetlDfi;  of  the  stockholders,  and  so  forth, 
to  fix  the  salary  of  tbe  president,  unless 
tbe  board  of  directors  would  approveoflt; 
but  tbe  interpretation  T  made  ot  that  res- 
olution,— It  was  merely  passing  upon 
what  thoy  recognized  as  his  salary. 

"'(4)  Under  thn  undisputed  evidence  in 
this  case  the  i-esolution  passed  by  the  ex- 
ecutive committee  fixing  the  salary  of  tbe 
plaintiff  as  preMldent  is  not  binding  upon 
the  defendant  company.'  That  is  a  cor- 
rect proposition, if  tbey  did  then  and  there 
fix  the  salary  as  a  matter  of  original  con- 
tract with  blm ;  but  that,  as  I  charged 
you,  is  not  my  interpretation. 

"'(5)  That,  under  the  contract  between 
the  defendant  company  and  tbe  Atlantic 
and  Northwestern  Construction  Com- 
pany, it  was  agreed  that  tbe  said  Atlan- 
tic and  Northwestern  Construction  Com- 
pany should  pay  the  salary  of  the  presi- 
dent of  the  defendant  company,  and, if  tbe 
jury  find  that  the  plaintiff  accepted  office 
knowing  of  such  agreement,  he  is  bound 
to  look  to  the  said  Atlantic  and  North- 
west' n  Construction  Company  for  such 
salary ,  and  could  not,  under  such  circum- 
stances, claim  the  same  ot  the  defendant.' 
I  cannot  charge  that  request,  because,  as  I 
told  you,  gentlemen  of  the  jury,  taking 
that  contract,  standing  as  it  does,  and  it 
merely  giving  an  officer  of  the  company 
two  companies  to  look  to  for  bis  pay,  tbe 
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company  of  which  he  was  the  officer,  a 
railroad  officer,  why,  ultimately  the  rail- 
road company  was  bound,  and  the  rail- 
road company's  duty  would  be,  to  make 
the  construction  company  pay  the  salary; 
and  if  It  did  not  or  could  not,  why,  the 
officer  should  not  lose  hln  salary,  and  tlie 
railroad  company  is  responsible  for  It, 
and  the  officer  could  look  to  It  for  his  pay, 
and,  unless  he  has  made  a  contract  with 
the  company,  either  expressly  or  by  the 
necessary  implication,  that  he  would  not 
look  to  the  railroad  company,  but  look  to 
the  Atlantic  and  Northwestern  Construc- 
tion Company,  the  railroad  company 
would  be  responsible.  The  railroad  compa- 
ny is  responsible  primarily  to ItBofflcersfor 
their  pay  when  it  employs  them  or  elects 
them ;  but  the  railroad  company  might  and 
could  under  that  contract  call  upon  thocon-. 
structlon  company  to  pay  Its  officers, and,  If 
theconstruction  company  violated  its  con- 
tract with  the  railroad  company,  and  did 
not  pay  Its  officers,  the  officers  could  go  np*- 
onthe  railroad  company ;  and,  so  far  as  the 
officer  is  concerned,  there  is  nothing  in  the 
contract  to  prevent  him  from  suing  the 
railroad  company  in  the  first  instance. 
That  is  the  view  I  take  of  the  contract. 
Now,  when  President  Bowen  took  office, 
if  he  knew  of  the  existence  of  this  con- 
tract, that  of  itself  did  not  make  him  a 
party  to  it.  He  was  not  bound  by  it. 
Not  at  all.  There  would  have  to  be  some 
further  evidence  going  to  show  that  he 
made  a  further  contract  with  the  railroad 
company  not  to  look  to  it,  but  to  look  to 
the  construction  company.  Now,  if  there 
is  any  evidence  of  that  fact,  yon  would 
have  no  trouble  at  ail  in  saying, 'Go  to 
theconstruction  company;'  but  you  have 
no  evldi-nce  of  that  fact,  as  I  remember; 
but  if  you  remember  any  you  can  be  gov- 
erned by  It. 

"'(6)  That,  if  the  plaintiff  Intended  to 
look  to  the  defendant  for  his  salary  for  the 
year  commencing  November  tlie  27th,  1887, 
then  It  was  his  duty  to  notify  the  board 
of  directors  of  the  defendant  company  of 
such  intent,  and,  if  he  failed  to  do  so.  aud 
acted  In  such  a  manner  as  to  lead  the  di- 
rectors to  believe  that  he  would  make  no 
charge  for  such  services,  but  would  con- 
tinue to  serve  from  that  time  as  president 
without  compensation,  as  he  had  done  in 
■•^h"  past,  then  he  cannot  now  legally  de- 
vnand  compensation  for  such  service.'  The 
request  Is  a  long  one,  and,  to  be  correctly 
disposed  of,  it  will  have  to  be  reviewed  In 
detail.  '  That,  if  the  plaintiff  intended  to 
look  to  thcdefendnnt  for  his  salary  for  the 
year  commencing  November  the  27th,  1887, 
then  it  was  his  duty  to  notify  the  board  of 
directors  of  defendant  company  of  such  in- 
tent.' Not  at  all.  A  man  is  not  bound  to 
notify  any  board  of  directors  that  he  Is 
going  to  look  for  pay,  because  this  is  the 
contract.  If  there  Is  any  salary  fixed  at 
all  In  the  contract  when  he  Is  elected  or 
made  an  officer,  the  contract  is  Implied, 
If  not  express.  When  he  wants  his  pay 
he  is  bound  to  call  upon  them  for  it;  and, 
it  they  du  not  pay  It.  he  can  institute  bis 
action.  'And  if  he  failed  to  do  so,  and  act- 
ed in  such  a  manner  as  to  lead  the  direct- 
ors to  expect  that  he  would  make  no 
charge  for  such  services,  but  would  con- 
tinue from   tuut  time  to  serve  as  presi- 


dent without  compensation,  as  be  bad 
done  In  the  past,  then  he  cannot  now 
legally  demand  compensation  forsuch  serv- 
ices.' Here  is  an  assertion.  I  could  not 
Instruct  you  that  'he  had  in  the  past' 
served  as  presiden  t  gratuitously.  'He  can- 
not legally  demand  comi)ensati()n  for  sucb 
services,' — meaning  that,  if  one  undertake 
to  render  services  gratuitously,  that  is 
■without  compensation,  if  he  Intends  to 
make  no  charge,  and  acts  in  such  a  man- 
ner as  to  show  that  he  did  not  Intend  to 
make  any  claim, but  that  be  gave  his  serv- 
ices free,  then  he  could  not  afterwards 
make  a  charge;  that  is  the  meaning  of 
that  request  and  If  that  be  the  real  mean- 
ing that  Is  good  law ,  but  in  order  to  ap- 
ply It  to  this  case  you  would  have  to  find 
that  President  Bowen  entered  upon  tbat 
office  with  the  understanding  that  be  was 
to  get  no  pay ;  that  his  services  were  to 
be  gratuitous;  or  that  he  was  to  perform 
all  bis  services  for  nothing,  making  a  gift 
of  them,  of  all  his  labor;  and  so,  now,  it 
the  evidence  shows  that,  why,  after  he 
comes  out  of  office  he  could  not  make  any 
charge;  but  you  must  find  that  that  was 
his  intent  from  the  evidence. 

"•(7)  If  the  jury  believe  that  the  plaintin 
did  not  intend  to  exact  compensation  at 
the  time  he  rendered  such  service,  he  could 
not  afterwards  change  his  mind,  and  make 
a  charge  for  the  same.'  That  Is  a  repeti- 
tion,— really  what  is  meant  by  the  latter 
part  of  the  preceding  request,  as  I  under- 
stand it;  and  It  la  good  law  if  the  Jury 
find  from  the  evidence  that  such  is  the 
fact;  but  as  I  said,  if  there  is  no  evidence 
to  sliow  it,  then  the  request  would  have 
no  application.  The  position  of  the  de- 
fense is  tliat  the  president  did  not  intend 
to  cliarge;  that  iiis  services  were  rendered 
gratuitously;  and  that  he  never  thought 
about  charging  till  he  got  out  of  office.  If 
that  is  a  fact,  he  cannot  recover;  but.  If 
it  is  not  a  fact,  then  he  Is  entitled  to  bis 
salary. 

"  Another  thing :  There  ie  evidence  as  to 
the  small  earnings  of  the  company,  its 
straitened  circumstances,  and  Inability  to 
pay.  Why,  witli  that  you  have  nothing  to 
do.  If  you  had  a  case  against  one  of  your 
fellow-citizens  for  a  thousand  dollars,  and 
you  were  to  sue  him  here  In  court,  it  would 
not  be  a  good  defense  that  he  had  no 
property,  was  not  doing  business,  was 
not  getting  along  well,  and  could  not  pay. 
Why,  that  would  not  justify  a  jury  in 
giving  him  a  verdict.  Whether  the  rail- 
road company  can  pay  or  not  is  not  the 
question,  and  has  nothing  to  do  with  the 
issue.  The  only  thing  you  have  to  do  is 
to  say  wliether  or  not  this  plaintiff  Is  en- 
titled to  the  verdict.  You  have  nothing 
to  do  with  those  other  questions.  They 
rest  with  the  railroad  company. 

"  First,  If  you  find  that  to  his  office  when 
betook  it  was  attached  a  salary  of  five 
thousand  dollars  by  the  company,  fixed 
previously  or  during  Gov.  Hagood's  pres- 
idency, and  that  was  the  existing  sal- 
ary, he  ought  to  recover  his  five  thousand 
dollars,  because  there  is  no  going  outside 
of  the  testimony  to  say  that  he  ought  not 
to  recover.  If  there  is  no  fixed  salary,  then 
you  have  got  to  fix  one  according  to 
what  you  think  his  services  are  worth.  If 
you  fiud  that  the  company  contracted  to 
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pay  tbe  Bum  of  fire  thouBand  dollars,  you 
will  have  to  find. forhlm  five thoDsaiid  dol- 
lars. It  yon  find  that  the  company  did 
not  contract  to  pay  him  five  thousand 
dollars,  but  be  was  to  be  paid  whatever 
bla  servlces'^were  worth,  fix  bis  salary,  and 
give  him  whatever  It  is  worth..  If  you 
find  that  he  was  to  get  nothing,  yuu  will 
find  for  the  defendant.  If  you  find  for  the 
plaintiff,  say, '  We  find  for  the  plaintiff*  so 
many  dollars.  But  if  yon  find  that  he  is 
entitled  to  nothing,  and  you  find  for  the 
defendant,  say, '  We  find  for  the  defend- 
ant.'" 

Defendant  took  thefollowlngexceptions, 
among  others,  to  the  charge: 

"(2)  Because  his  honor,  tbe  presiding 
judge,  charged  the  jury  that  in  ascertain- 
ing whether  the  office  of  president  of 
tbe  defendant  company  had  a  fixed  sal- 
ary attached  to  such  office  tbey  were 
to  consider  tbe  fact  of  the  Atlantic  and 
Northwestern  Construction  Company  hav- 
ing agreed  with  the  defendant  compa- 
ny to  pay  the  salary  of  such  office  at  f  5,- 
000  per  year,  and  had  characterized  'the 
president's  salary  as  fixed  at  ¥5,000;'  and 
that  the  Jury  were  also  to  consider  that 
daring  the  plaintiff's  administration  the 
executive  committee  bad  aadlted  his  sal- 
ary account  at  $5,000.  It  is  respectfully 
sabmitted  that  such  charge  was  errone- 
ons,  for  it  allowed  the  jury  to  find  that 
the  defendant  company  was  bunnd  by  the 
rate  of  salary  agreed  upon  by  the  construc- 
tion company,  where  his  honor  should 
have  charged  that,  as  between  the  presi- 
dent and  the  railway  company,  the  sal- 
ary was  regulated  by  the  by-laws  of  the 
railway  company,  and  could  only  be 
fixed  by  the  directors  of  said  company." 
"(4)  Because  his  honor,  the  presiding 
Judge,  erred  in  charging  the  jury  that  the 
ofDcers  of  the  railroad  company  would 
have  two  sources  to  look  to  for  their  sal- 
aries: First,  to  the  construction  compa- 
ny, and.  If  that  company  failed  to  pay  the 
Bame,  then  such  officers  could  fall  back  on 
the  railway  company.  It  is  submitted 
that  sach  charge  was  erroneous,  for  it  as- 
sumed that  the  railway  company  was 
bound  to  pay  the  55,000  to  the  president  if 
tbe  construction  company  failed  to  pay. 
Soeh  charge  fixed  $5,000  absolutely  as  the 
amount  to  be  paid  by  the  railway  com- 
pany, and  made  the  company's  liability  to 
depend  solely  upon  the  fact  that  the  con- 
struction company  had  failed  to  meet  Its 
obligation.  (5)  Because  his  honor,  the 
presiding  judge, charged  the  Jury  that  'the 
salaries  of  railway  presidents  in  the  land 
are  very  high,  much  higher  than  the  sal- 
aries of  the  officers  of  the  state,  who  are 
put  In  office  by  the  people.  There  is  no 
offlee  in  the  state  of  South  Carolina  which 
Would  begin  to  reach  the  salaries  of  pres- 
idents of  long  lines  of  railroads.  Those 
salaries  run,— I  forget  from  the  testimony 
what  amounts  are  spoken  of,  but  some 
are  very  large;  and  I  suppose.  If  we  were 
correctly  informed, you  might  find  the  sal- 
ary of  some  presidents  equal  to  the  salary 
ot  the  president  of  the  United  States.  I 
flon't  pretend  to  tell  you  what,  but  I  tell 
yon  their  salaries  are  large,  and  are  made 
BO  because  of  the  great  responsibility  at- 
tached to  tbe  office,  and  ardent  and  labo- 


rious and  constant  duties  attached  to  the 
office,  for  the  exercise  of  which  with  prop- 
er energy  and  attention  to  business  it 
takes  a  great  deal  of  his  time,  and  requires 
a  high  order  of  ability,  executive  and  ad- 
ministrative, to  fill  the  office;  so  that,  if 
you  find  that  the  salary  waa  not  fixed  by 
the  company  at  five  thousand  dollars, — 
and  you  must  look  to  the  testimony  as  to 
the  value  of  his  salary  to  see  what  it 
ought  to  be, — then  you  will  take  all  things 
into  consideration,  and,  on  which  side  so- 
ever the  preponderance  of  testimony  is, 
you  will  find  your  verdict;'  and  in  this  it 
is  submitted  that  his  honorerred,  for  such 
charge  was  upon  the  facts,  and  also  upon 
facts  which  were  not  relevant  to  the  issue, 
and  was  calculated  to  confuse,  and  did 
confuse,  the  jury  in  reaching  a  verdict." 
"(10)  That  his  honor,  the  presiding  judge, 
erred  in  refusing  to  charge  the  defendant's 
fifth  and  sixth  requests.  (II)  That  the 
comments  of  the  presiding  judge  upon  the 
defendant's  seventh  request  were  calculat- 
ed to  confuse  the  jury,  in  that  his  honor 
attributed  a  position  to  the  defendant  they 
never  contended  for,  namely,  that  the 
plaintiff  did  not  think  of  charging  for  bis 
services  until  he  got  out  of  office.  The  po- 
sition taken  by  the  defendant  was  that 
the  plaintiff  did  not  intend  to  charge  for 
his  services  at  the  time  they  were  per- 
formed, and  that  hishonorcharged  in  such 
manner  as  to  lead  the  jury  to  believe  that, 
in  order  to  find  for  the  defendant,  they 
must  have  express  evidence  that  the  plain- 
tiff Intended  to  serve  gratuitously;  and 
such  charge  precluded  the  Jury  from  arrlv- . 
ing  at  such  a  conclusion  by  a  proper  infer- 
ence which  would  arise  from  the  circum- 
stances and  the  conduct  of  the  plaintiff  in 
this  case.  (12)  That  It  appears  from  the 
whole  case  that  there  was  no  evidence 
showing  that  a  salary  had  been  fixed  to 
the  office  of  president  previous  to  or  dur- 
ing the  administration  of  Gov.  Hagood 
as  president,  and  his  honor  erred  in  sub- 
mitting such  a  question  to  the  jury.  His 
honor  also  erred  incharging  the  jury  that, 
'if  there  is  no  flsed  salary,  then  you  have 
got  to  fix  one  according  to  what  you 
think  his  services  are  worth.'  Such  in- 
struction amounted  to  a  positive  direction 
to  the  Jury  to  find  for  the  plaintiff,  and  de- 
prived the  defendant  of  all  chances  of  the 
Jury  finding  in  its  favor. " 

Croft  )f^  Cbafee,  for  appellant.  Header- 
son  Bros.,  lor  respondent. 

McIvER,  J.  This  action  was  brought  by 
the  plaintiff  to  recover  the  sum  of  $5,000, 
alleged  to  be  due  him  for  his  salary  as 
president  of  said  company  from  the  27th 
of  November,  1887,  to  the  27th  of  Novem- 
ber, 1888.  In  this  complaint  the  plaintiff 
states  as  hia  first  cause  of  action  a  spe- 
cial contract  on  the  part  of  the  defendant 
company  to  pay  him  the  said  sum  of 
money  as  his  salary  for  the  year  men- 
tioned, and  his  second  cause  of  action  is 
based  upon  a  quantum  meruit.  The  de- 
fendant answered,  setting  up  as  its  first 
defense  a  general  denial ;  and  for  a  further 
defense  alleges  that,  though  the  plaiutifl 
was  president  of  said  company  for  the  year 
mentioned  In  the  complaint,  yet  that  for 
a  part  of  that  time  the  railway  was  in  tbe 
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coarse  of  construction,  and  was  not  com- 
pleted until  November,  1888,  and  that 
plaintiff  never  bad  charge  of  or  operated 
said  railway,  but  that  it  was  nnder  con- 
struction by  the  contractor,  George  Potts; 
and  that  under  the  contract  for  the  con- 
struction of  said  railway  it  was  expressly 
stipulated  that  the  Atlantic  &  North- 
western Construction  Company  was  to 
pay  the  salary  of  the  president  of  defend- 
ant company;  and  that  plaintiff  accepted 
the  office  of  president,  knowing  of  such 
stipulation,  and  is  therefore  estopped 
from  claiming  bis  salary  from  defendant 
company.  Ttae  records  of  the  defendant 
company,  the  contract  with  the  construc- 
tion company,  and  the  contract  with 
Potta,  together  with  the  verbal  testimony 
of  witnesses  taken  in  court  and  by  com- 
mission, were  all  offered  in  evidence.  There 
was  also  some  testimony  adduced  by  de- 
fendant, and  received  against  the  objec- 
tion of  plalntifi,  tending  to  show  that  cer- 
tain assets  of  the  defendant  company  had 
been  placed  in  the  bands  of  the  plaintiff  for 
the  purpose  of  paying  oft  its  debts  at  the 
time  the  contract  was  entered  into  with 
Potts  for  the  construction  of  that  portion 
of  the  road  lying  between  Aiken  and 
Edgefield.  The  charge  of  bis  honor. 
Judge  Hudson,  is  set  out  in  full  in  the 
"case,"  and  should  be  embraced  in  the  re- 
port of  the  case;  and  nnder  that  charge 
the  jury  found  a  verdict  in  favor  of  the 
plaintiff  for  the  full  amount  of  his  claim, 
and,  judgment  being  entered  thereon,  the 
defendant  appeals  upon  the  several 
grounds  set  out  in  the  record. 

The  first  exception  imputes  error  to  the 
circuit  judge  in  not  requiring  the  plain  tiff, 
on  the  application  of  defendant,  to  elect 
upon  which  of  the  two  causes  of  action 
stated  in  the  complaint  he  rested  his  case. 
To  dispose  of  this  exception  it  is  sufficient 
to  say  that  the  "case"  as  prepared  for 
argument  here  fails  to  show  that  any 
such  application  was  made  to  the  circuit 
judge.  '  We  can  discover  nothing  in  the 
record  that  indicates  that  this  matter 
was  uver  brought  to  the  atteotiuu  of  the 
judge,  or  that  he  made  any  ruling  in  refer- 
ence thereto.  There  Is  nothing,  therefore, 
in  the  record  for  this  court,  as  an  appel- 
late tribunal,  to  review. 
.  The  second  and  fourth  exceptions  may 
be  considered  together.  These  two  excep- 
tions are  based  upon  a  misconception  of 
the  judge's  charge  in  reference  to  the  mat- 
ter therein  referred  to.  His  honor  merely 
called  the  attention  of  the  Jury  to  tlie  con- 
tract between  the  railway  company  and 
the  construction  company,  in  which  the 
latter  had  assumed  the  payment  of  the 
president's  salary  at  the  rate  of  $6,000  a 
year  as  one  of  the  circumstances  which 
they  might  consider  In  determining  the 
qaestion  whether  the  railway  company 
bad  agreed  to  pay  that  salary  to  the 
plain  tin  when  he  was  elected  president; 
but  he  did  not  say,  nor  could  11  be  Implied 
from  anything  he  did  say,  that  the  de- 
fendant company  was  thereby  bound  to 
pay  thatsalary  to  the  plaintlH.  He  did  say, 
however, — and  in  this  we  think  he  was 
right, — that  the  fact  that  the  construction 
company  had  in  that  contract,  to  which 
the  piaintiO  was  not  a  party, assumed  the 


payment  of  the  president's  salary,  would 
not  relieve  the  defendant  company  from 
liability  therefor,  provided  they  had  re- 
ceived the  services  of  the  plain  tlH  as  pres- 
ident, under  an  agreement,  either  express 
or  implied,  to  pay  him,  in  the  one  case, 
the  amount  agreed  upon,  or,  in  the  other, 
the  amount  which  his  services  were  rea- 
sonably worth.  That  contract  did  not 
bind  the  plaintiff  to  look  alone  to  the 
construction  company  for  the  payment 
of  his  salary.  There  was  nothing  in  it 
which  forbade  the  plaintiff  from  holding  the 
defendant  company  liable  for  the  salary, 
if  any  was  due.  In  case  the  constructioii 
company  failed  to  comply  with  its  agree- 
ment with  the  railway  company  to  pay 
the  salary. 

The  third  exception  alleges  error  on  the 
part  of  the  circuit  judge  In  charging  the 
jury  that  the  defendant  company  set  up 
as  a  defense  that  the  plaintiff  had  received 
certain  assets  of  the  railway  company  at 
the  making  of  the  contract  with  Potts, 
out  of  which  the  plaintiff  was  to  pay  the 
debts  of  the  company,  including  his  own 
salary,  and  that  such  stipulation  only  ap- 
plied to  the  debts  existing  at  the  date  of 
the  Potts  contract.  While  it  Is  trne  that 
no  such  defense  was  set  up  in  the  answer, 
yet  the  defendant  insisted,  against  plain- 
tiff's objection,  upon  Introducing  testimo- 
ny to  that  effect,  which  could  have  been 
for  no  other  purpose  than  to  siiow  that 
plaintiff  bad  been  provided  wlch  means 
out  of  which  he  could  and  sbonld  have 
paid  himself  whatever  was  due  on  his  sal- 
ary, if  anything,  and  all  that  the  clrcnit 
judge  said  to  the  jury  was,  not  that  such 
a  defense  was  set  up  in  the  answer,  but 
that  it  was  contended  by  defendant  that, 
plaintiff  liaving  been  furnished  with  these 
assets,  any  claim  that  he  may  have  hnd 
should  be  considered  as  paid ;  and  he  then 
went  on  to  construe  the  contract,  which, 
being  In  writing,  it  was  his  province  to 
do,  and  properly  held  that  the  stipulation 
in  that  con  tract  only  related  to  debts  then 
existing,  and  had  no  reference  to  any 
that  might  afterwards  be  incnrred.  As 
this  Potts  contract  bears  date  2.5th  of 
November.  1887,  it  manifestly  could  have 
no  application  to  the  plaintiff's  claim  for 
salary  from  the  27th  day  of  November, 
1887,  to  the  27th  of  November,  1888.  There 
is  therefore  no  foundation  for  the  third 
exception. 

The  sixth,  seventh,  eighth,  and  ninth  ex- 
ceptions may  be  considered  together,  as 
they  all  i-elate  to  what  was  said  to  the 
Jury  in  reference  to  the  action  of  the  execu- 
tive committee  in  auditing  the  salary  of 
the  plaintiff.  We  do  not  see  that  we  can 
add  anything  to  what  was  said  to  thejn- 
ry  by  the  circuit  judge  In  reference  to  this 
matter.  The  jury  were  distinctly  told 
that  the  executive  committee  had  no  an- 
thority  to  fix  the  salary  of  the  president, 
and  we  think  it  was  correctly  added  that, 
according  to  the  proper  construction  of 
the  resolution  adopted  by  them,  and  of- 
fered in  evidence,  frum  the  minutes,  they 
did  not  undertake  to  do  so;  and,  further- 
more, we  do  not  see  how  the  defendant 
could  have  possibly  been  prejudiced  by 
anything  said  to  them  on  this  subject. 

The  tenth  exception  Imputes  error  to  the 
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dnrait  Judge  in  rntuBing  defendant's  fifth 
and  Blxtti  requests  to  charge.  These  re- 
qofsts  called  upon  the  luilge  to  instruct 
the  jury  that  under  the  contract  with  the 
coustmctlon  company,  by  which  it  as- 
Bomed  the  payment  of  the  president's  sal- 
ary, the  plaintiff,  if  coffulsant  of  such 
agreement,  at  the  time  he  accepted  the 
office  of  president,  was  bound  to  look  to 
the  construction  company  for  his  salary, 
and  could  not  hold  the  defendant  compa- 
ny liable  therefor,  unless  he  bad  given  no- 
tice to  the  defendant  company  at  the  time 
he  accepted  office  of  his  intention  to  look 
to  the  railway  company  for  payment  of 
his  salary ;  or,  if  he  acted  in  snch  a  way  as 
to  lead  the  directors  of  the  railway  com- 
pany to  believe  that  he  intended  to  make 
no  charge  against  the  defendant  compa- 
ny, then  he  cannot  now  be  permitted  to 
make  a  charge.  So  much  of  these  requests 
as  related  to  the  service  by  plaintiff  being 
gratuitous  will  be  passed  over  until  we 
come  to  the  eleventh  exception,  with 
which  it  Is  more  properly  connected.  Ah 
we  have  already  indicated,  we  do  not  see 
how  the  contract  between  the  defendant 
company  and  the  construction  company, 
whereby  the  latter  undertook  to  pay  the 
salary  of  the  president,  can  affect  the 
qoestion  in  this  case.  The  plaintiff  was 
no  party  to  that  contract,  which  was 
made  long  before  the  plaintiff  was  elected 
president,  and,  though  he  donbtless  knew 
of  that  contract,  be,  as  an  Individual, 
was  in  no  way  bound  by  its  terms,  and 
eould  not  be,  unless  it  was  shown  that 
be  Lad  agreed  to  look  to  the  construction 
company  alone  for  his  salary,  which  Is 
not  pretended.  It  he  accepted  the  office 
of  president,  either  under  a  special  con- 
tract as  to  his  salary  or  under  an  implied 
agreement  that  he  was  to  be  paid  what- 
ever bis  services  might  be  reasonably 
worth,  he  certainly  has  a  right  to  recov- 
er from  the  company  which  employed  him 
dther  the  amoant  stipulated  for  or  the 
amount  which  his  services  were  reasona- 
bly worth,  as  the  case  might  be.  Surely 
the  fact  that  his  employer  bad  obtained 
from  another  an  obligation  to  pay  snch 
amount  could  not  possibly  affect  the 
plaintiff's  right  to  recover  from  the  party 
who  employed  him.  Tbe  utmost  effect 
that  contract  could  have  would  be  to 
give  the  railway  company  a  claim  against 
the  construction  company  for  any  amount 
which  the  former  might  have  to  pay  its 
president  for  his  salary  in  case  of  the  (all- 
ure of  the  latter  to  pay  the  same;  but  it 
certainly  cannot  have  the  effect  of  reliev- 
ing the  railway  company  from  liability  to 
pay  its  president's  salary,  unless  there 
was  some  agreement  to  that  effect  with 
tbe  president. 

The  eleventh  exception  complains  that 
tbe  comments  of  the  circuit  judge  upon  de- 
fendant's seventh  request  were  calculated 
to  confuse  the  jury.  That  request,  just  re- 
ferred to,  relates  to  the  question  whether 
plaintiff's  services  were  gratuitous  at  the 
time  they  were  rendered.  An  examination 
of  the  judge's  charge  will  showthat  his  re- 
marks to  the  jury  upon  this  subject  were 
free  from  exception.  He  did  not  instruct 
tbe  Jury  that  there  must  be  "express  evi- 
dence" that  plaintiff  Intended  to  serve  tbe 


defendant  company  gratuitously,  and  it 
doe"<  not  seem  to  us  that  there  is  anything 
in  the  language  used  which  would  prop- 
erty warrant,  or  even  would  be  likely  to 
lead  tbe  jury  to,  such  an  Inference. 

The  first  part  of  the  twelfth  exception 
complains  that  the  circuit  judge  erred  in 
snbmlttlngto  thejnry  the  question  wheth- 
er the  amount  of  the  salary  of  the  presi- 
dent was  fixed  previous  to  or  during  tbe 
administration  of  Gov.  Hagood,  tbe  pred- 
ecessor of  plaintiff,  when  there  was  no 
evidence  to  that  effect.  In  the  first  place, 
we  do  not  see  that  any  such  question  was 
left  to  the  jury,  as  the  judge  simply  called 
tbe  attention  of  the  jury  to  the  testimony 
as  to  what  occurred  In  reference  to  the 
payment  of  the  president's  salary  during 
the  administration  of  Gov.  Hagood, 
which  had  been  relied  on  by  plaintiff  as  a 
circumstance  tending  to  show  the  amount 
fixed  as  the  salary  of  that  office.  And,  in 
tbe  second  place,  if  the  judge  misstated 
the  testimony  to  the  jury,  the  remedy 
was  by  a  motion  for  a  new  trial  before 
the  circuit  court,  and  not  by  appeaJ  to 
this  court.    State  v.  Jones,  21  S.  C.  59«. 

The  only  remaining  question  is  that 
raised  by  the  fifth  and  the  latter  part  ot 
the  twelfth  exception,  as  to  whether  the 
circuit  judge  violated  the  constitutional 
provision  prohibiting  a  charge  upon  tbe 
facts.  The  specifications  of  the  particu- 
lar portion  of  the  charge  in  thefiltb  excep- 
tion do  not  show  that  the  judge  either  ex- 
pressed or  intimated  any  opinion  as  to  any 
question  of  fact  w  hich  the  jury  were  called 
upon  to  detertnlne.  There  was  some  tes- 
timony tending  to  show  that  the  salaries 
of  railway  presidents  were  sometlraea 
high,  and  what  was  said  upon  this  sub- 
ject was  more  by  way  of  illustration  than 
as  indicating  any  opinion  on  the  part  of 
the  judge.  Fitsslnions  v.  Guanahanl 
Co..  16  S.  C.  192;  Rembert  v.  Railway  Co., 
31  S.  C.  809.9  S.  E.  Uep.  9C8.  The  specifica- 
tion contained  in  the  latter  part  of  the 
twelfth  exception  is  a  sentence  extracted 
from  the  charge,  which,  when  read  In  ita 
proper  connection,  as  it  should  be,  affords 
no  ground  whatever  for  the  complaint 
made.  The  judgment  of  this  court  is 
that  the  judgment  of  the  circuit  court  be 
affirmed. 

McQowAN,  J.,  concurs. 


(»  S.  C.  464) 

DuAFFiN  V.  Charleston,  0.  Sc  C.  R.  Co. 

{Supreme  C«mt  of  South  Carolina.    July  81, 
1891.) 

Contracts  to  Fubnish  Cboss-Ties  —  Bcrdbm  to 
Bhow  Defbot — Admissions— Estoppel. 

1.  Where  a  contract  with  a  railroad  company 
for  furnishing  tics  provided  that  they  should  be 
accepted  or  reiectod  by  the  company's  inspector, 
the  burden  of  proof  Is  on  the  company  to  show 
that  ties,  used  by  it  without  such  inspection, 
were  defective. 

2.  In  an  action  on  contract  for  famishing 
tie.'),  tbe  court  charged  that  the  defendant  bad 
set  up  admissions  of  plaintiff  that  a  very  large 
amount  of  ties  had  been  paid  for,  which  was  a 
question  for  tbe  jury  to  determine.  He  then 
cliarged  that  such  admissions  must  be  received 
and  weighed  with  great  eare,  and  would  not  es- 
top plaintiff,  "unless  defendant  has  done  some- 
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thing  or  in  some  way  acted  upon  them. "  Held 
not  erroneous,  as  invading  the  province  of  the 
jury,  nor  as  inapplicable  to  the  case. 

Appeal  from  common  pleas  clrcnit  coart 
of  Lancaster  county;  J.  J.  Norton,  Judge. 

Action  by  R.  W  Draffln  against  the 
Charleston, Cincinnati  &  Chicago  Railroad 
Company  forties  famished  on  contract. 
Verdict  and  Judgment  for  plaintiff,  and 
defendant  appeals.    AfSrmed. 

J.  F.  Hart  and  R.  E.  &  R.  B.  Alllsoa,  for 
appellant.  Jonea  &  WUltama,  for  rrapond- 
ent. 

McIvRB,  J.  This  was  an  actioc  to  re- 
cover a  balance  alleged  to  be  due  plaintiff 
under  a  written  contract  with  the  defend- 
ant company  for  the  delivery  of  a  large 
number  of  railroad  cross-ties,  according 
to  certain  speclflcations  contained  in  the 
contract.  The  plaintiff  having  recovered 
a  verdict  for  f 600,  the  defendant  moved 
for  a  new  trial  on  the  minutes,  which  be- 
ing refused,  judgment  was  entered  on  the 
verdict,  from  which  defendant  appeals  up- 
on the  several  grounds  set  out  in  the  rec- 
ord. 

The  third,  fourth,  sixth,  and  seventh 
grounds  raise  questions  of  fact  only,  and 
this  being  an  action  at  law,  pure  and 
simple.  It  is  very  obvious  that  we  have  no 
jurisdiction  to  consider  such  questions. 
The  first  ground  imputes  error  to  the  cir- 
cuit judge  in  charging  the  Jury  "  that.  If 
the  defendant,  the  railroad  company,  took 
up  and  used  the  cross  ties  of  plaintilf, 
whether  they  had  been  accepted  or  reject- 
ed by  the  inspector  of  the  company,  under 
the  contract  between  the  parties,  the  onus 
rested  on  the  defendant  to  show  that  said 
cross-ties  were  defective."  We  do  not  see 
any  error  in  this.  The  contract  provided 
that  the  cross-tiea  to  be  delivered  by  plain- 
tiff were  to  be  Inspected  by  an  officer  or 
agent  ot  the  company,  and  those  which 
came  up  to  the  specifications  were  to  be 
accepted  and  paid  for  at  the  stipulated 
price,  while  those  which  did  not  come  up 
to  the  specifications  were  to  be  rejected. 
Hence  the  natural  inference  'A'ould  be,  and 
the  jury  would  have  the  perfect  right  to 
assume,  in  the  absence  of  any  evidence  to 
the  contrary,  that  all  the  cross-ties  ac- 
cepted and  used  by  the  company  came 
up  to  the  contract,  and  were  to  he  paid 
for  accordingly.  But  this  natural,  and 
we  may  say  necessary,  inference  was  sus- 
ceptible of  being  rebutted  by  testimony 
showing  that,  although  the  .Toss-ties 
were  received,  yet  in  fact  some  of  them  did 
not  come  up  to  contract;  ami  this  was 
what  the  jury  were  told,  in  effect,  when 
they  were  instructed  that  the  nntia  of 
proof  would  be  upon  the  defendant  to 
show  that,  although  the  cross-ties  were  re- 
ceived and  used  by  the  company,  yet  in 
fact  some  of  them  were  detective.  The  sec- 
ond ground  of  appeal  does  not  correctly 
represent  the  charge  of  the  circuit  judge, 
and  for  this  reason,  if  there  were  no  other, 
cannot  be  sustained;  for  the  jury  were  not 
charged  that  the  defendant  would  bo 
chargeable  as  for  good  ties  at  the  rate 
stipulated  for  in  the  contract,  if  the  de- 
fendant used  the  cross-tios  ot  plaintiff, 
whether  they  had  been  inspected  and  re- 
ceived or  rejected  by  the  inspector,  but 


the  charge  was  that  the  company  «  ould 
be  presumalily  chargeable,  in  such  c^we. 
for  good  cross-ties.  This  was  but  saying, 
in  a  dilferent  form,  the  same  thing  which 
ia  made  the  subject  of  the  first  ground  o! 
appeal  already  considered. 

The  fifth  ground  complains  that  the  cir- 
cuit Judge  "invaded  the  province  .of  the 
jury  iu  charging  that  they  must  receive 
and  weigh  the  admissions  of  the  plaintiff 
with  great  care,  and  that,  unless  the  de- 
fendant, was  misled  by  them,  the  plaintiff 
is  not  now  bound  by  them."  The  circuit 
judge  did  not  use  the  language  here  at- 
tributed to  him,  but  what  he  did  say  was 
"that  you  must  receive  and  weigh  these 
admissions  ot  the  plaintiff  with  great 
care;  unless  the  defendanthad  done  some- 
thing, or  bad  in  some  way  acted  upon 
them,  they  cannot  have  effect  as  estoppels 
against  hlH  claim  now. "  This  remaric  was 
immediately  after  the  judge  bad  stated 
that  the  defendant  had  set  up  as  a  defense 
the  admission  ot  the  plaintiff  that  a  very 
large  amount  ot  the  cross-ties  had  been 
paid  for,  which  the  jury  wore  told  was  a 
question  of  fact  for  them  to  determine,  and 
then  followed  the  charge  excepted  to  as 
to  the  law  of  estoppel;  which, as  we  l^am 
from  the  argument,  was  not  objected  to 
as  presenting  an  incorrect  proposition  as 
to  the  law  of  estoppel,  but  as  inapplicable 
to  the  case.  And  the  case  of  Thomson 
V.  Sexton,  15  S.  C.  95,  where  this  court 
said :  "Error  may  be  committed,  not  only 
by  laying  down  to  the  jury  incorrect  gsn- 
eral  principles  of  law,  but  also  by  apply- 
ing correct  principles  of  law  to  cases  in 
which  they  are  not  properly  applicable. " 
The  defendant  mnnitestiy  relied,  as  a  part, 
at  least,  of  its  defense,  upon  certain  ad- 
missionB  alleged  .  to  have  been  made  by 
the  plaintiff,  and  it  is  very  obvious  that 
such  a  defense  might  raise  both  questions 
of  fact  and  law.  The  questions  of  fact 
would  be  whether  such  admissions  were 
in  fact  made,  and,  if  so,  whether  they  wero 
true,  or  made  under  a  mistake,  and  these 
would  be  questions  for  the  jury.  The 
question  of  law,  however,  would  be 
whether  such  admissions,  whether  true  or 
false,  or  made  under  a  mistake,  would 
amount  to  an  estoppel.  It  seems  to  us 
that  the  practical  effect  of  the  judge's 
charge  was  to  leave  the  questions  of  fact 
to  the  jury  without  any  intimation  what- 
ever as  to  his  own  opinion,  and  then  to 
lay  down  the  law  of  estoppel,  in  which  we 
see  no  error.  The  judgment  of  this  court 
is  that  the  judgment  of  the  circuit  court  be 
affirmed. 

McGowAN.  J.,  concurs. 


(86  Oa.  379) 

BoYD  V.  Wilson. 
{Suxireme  Cowrt  of  Oeorgia.    Jan.  17, 1891.) 

Execution  fob  Taxes— Debtor's  Right  to  Point 
Oct  Pbopkrtt. 
Code  Ga.  J  3641,  providing  that,  when  a 
defendant  in  fl.  fa.  shall  point  out  any  property 
on  which  to  levy,  which  is  in  the  bands  of  a  per- 
son not  a  party  to  the  judgment,  the  ofBcer  shall 
not  levy  thereon,  applies  only  to  executions  on 
judgments,  and  not  to/U  fas.  issued  by  a  tax  col- 
lector under  section  891,  which  provides  that  de- 
fendant "shall  have  the  privilege  of  pointing  out 
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property, "  bnt  that  the  execution  may  be  levied 
upon  any  property  when  the  collector  deems  it 
necessary;  and  In  the  latter  case  the  officer  may 
levy  on  lands  in  the  possession  of  another  claim- 
ing title,  although  defendant  possesses  other 
property  sabiect  to  levy.  Affirming  Wilson  v. 
Boyd,  10  8.  £.  Rep.  4M. 

On  rehearing. 

For  former  reports,  see  10  S.  B.  Bep. 
499,  and  12  S.  E.  Rep.  744.  Code  Ga.  S  8641, 
.  provides  that,  when  a  defendant  in  0.  fa. 
shall  point  out  any  property  on  which  to 
levy  which  is  In  the  bands  of  a  person  not 
a  party  to  the  Judgment,  tbe  officer  sball 
not  levy  thereon.  Section  891  provides 
that  the  defendant  in  £.  faa.  issaed  by  a 
tax  collector  for  taxes  shall  have  tbe  priv- 
ilege of  pointing  out  property,  but  it  shall 
be  within  the  discretion  of  the  collector 
to  nave  the  officer  levy  the  same  upon  any 
otber  property,  when  he  deems  it  nec- 
essary. 

Pek  Cubiau.  Petition  for  rehearing 
denied,  this  court  having  already  decided 
in  the  same  case  that  section  891  of  the 
Code  applies  to  pointing  out  property  un- 
der tax  executions.  See  84  Ga.  86, 10  S. 
E.  Rep.  490.  Section  8641  of  the  Ck>de  ap- 
plies, not  to  tax  executions,  but  to  execu- 
tions founded  on  Judgments. 


(88  Ta.  223) 

Richmond  &  D.  R.  Co.  v.  Geouob. 

(Supreme  Court  of  AppecUa  of  Virgimki.    Jnly 
9,1891.) 

iBflmns  TO  £i(Pj.oTB— DivBcrrvB  Cabs — Neoli- 
osRcx  OF  Fbllow-Servaht  —  Objection  hot 
Raisbd  Bstow. 

1.  In  an  action  for  personal  injarles  by  a 
hrskeman  against  a  railroad  company,  it  ap- 
peared that  plaiotiS,  on  a  oar  on  the  front  end  of 
the  train,  attempted  to  descend  to  uncouple  the 
engine.  The  bottom  rung  of  the  car  ladder  was 
nussing,  and,  while  feeling  for  it  with  his  foot, 
the  engineer,  without  the  customary  signal,  sud- 
denly backed  the  engine  against  plaintiff  and 
iDlored  him.  The  night  was  darlc,  and  the  bumper 
on  the  end  of  the  car  was  broken  off,  so  that  the 
tender  came  up  close  to  it.  Plaintiff  did  not 
Imow  the  bumper  had  been  broken  off,  and  it  was 
shown  that  the  train  was  made  up  under  the  su- 
pervision of  the  regular  car  inspector,  who  was 
not  otdled  as  a  witness  by  the  company.  Held, 
the  defective  condition  of  tbe  car  was  the  proxi- 
mate cause  of  tbe  injury,  and  defendant  was  lia- 
ble, although  the  negligence  of  a  fellow-servant, 
the  engineer,  contributed  to  the  injury. 

2.  The  objection  that  tbe  damages  are  excess- 
ive cannot  first  be  made  in  the  supreme  court. 

Error  to  circuit  court,  Franklin  coun- 
ty ;  8.  G.  Whittle,  Judge. 

Action  by  George  against  Richmond  & 
Danville  Railway  Company  for  personal 
injuries.  Verdict  and  judgment  for  plain- 
tiff, and  defendant  briogs  error.    Affirmed. 

Mr.  Blavkford,  for  plaintiff  in  error. 
Green  A  Miller,  for  defendant  in  error. 

Lewis,  P.  The  real  merits  of  the  case 
in  this  court  lie  within  a  narrow  compass. 
The  action  was  for  injuries  received  by 
tbe  plaintiff  while  in  the  employ  of  the  de- 
fendant company  as  a  brakeman.  The 
charge  In  tbe  declaration  was  that  the 
injuries  were  caused  by  the  negligence  of 
tbe  defendant  In  falling  to  provide  suita- 
ble and  safe  cara  and  otber  appliances  for 
the  performance  of  tbe  work  required  of 


tbe  plaintiff  In  the  course  of  the  employ- 
ment. Tbe  Jury  found  accordingly,  and, 
Judgment  having  been  entered  In  conform- 
ity with  tbe  verdict,  the  defendant  ob- 
tained a  writ  of  error. 

The  accident  occurred  between  10  and  11 
o'clock  in  tbe  night,  on  the  12tb  of  March, 
1889.  At  that  time  tbe  plaintiff  was  em- 
ployed as  front  brakeinan  on  a  "mixed 
train,"  running  between  Elba  Junction 
and  Rocky  Mount,  a  distance  of  about  36 
miles.  When  the  train,  on  the  occasion 
in  question,  arrived  at  Rocky  Mount,  the 
plaintiff  was  riding  on  top  of  tbe  front 
car,  which  was  a  box-car.  It  was  his  du- 
ty to  descend  from  the  train,  upon  its  ar- 
rival at  that  point,  and  with  his  lantern 
to  signal  the  engineer  to  "give  slack, "  by 
which  is  meant  to  slightly  reverse  tbe  en- 
gine, in  order  to  "slack  tbe  coupling," 
that  the  pin  may  be  "lifted,  "and  tbe  front 
car  uncoupled  from  the  tender.  Tbe  en- 
gine is  then  put  away  for  the  night  In  a 
hoDse  provided  for  tbe  purpose.  The  evi- 
dence of  the  plaintiff  was  that  in  descend- 
ing tbe  ladder  of  the  car  next  to  the  en- 
gine, to  signal  the  engineer,  be  for  the  first 
time  discovered  that  the  bottom  rung  of 
the  ladder  was  missing.  "  And  In  reach- 
ing down  with  my  left  leg,"  he  says,  "try- 
ing to  And  the  missing  rung,  which  had 
been  broken  off.  I  brought  luy  right  thigh 
in  a  horizontal  position,"  when  tbe  en- 
gineer suddenly,  without  a  signal,  backed 
tbe  engine.  Tbe  result  wastbat  tbe  plain- 
tiff was  caught  between  the  tender  and 
the  car  and  %'ery  seriously  and  permanent- 
ly crippled.  It  was  customary  for  the  en- 
gineer, and  the  rules  of  the  company  re- 
quire him,  to  wait  for  the  signal  before 
backing.  An  examination  of  the  car.  Im- 
mediately after  the  accident,  disclosed  tbe 
fact  that  not  only  was  the  front  ladder 
defective,  but  that  the  car  was  otherwise 
unsafe,  in  that  it  was  pro.vlded  with  a  de- 
fective and  Inadequate  bumper  on  the  end 
next  to  the  engine.  "The  bum  per  on  a  car, " 
says  one  of  tbe  defendant's  witnesses,  "Is 
simply  to  give  brakemen  a  chance  J;o 
couple  or  uncouple,"  by  which  was  meant 
to  enable  the  brakeman  to  go  between  the 
cars  to  couple  or  uncouple  them  with 
safety.  Speakinji:  of  the  car  in  question, 
the  plaintiff  testifies:  "This  car  bad  no 
platform,  and  I  do  not  think  it  bad  a 
good  bumper.  If  it  bad  had  a  bumper  like 
the  others,  I  would  not  have  got  mashed, 
because  the  distance  between  the  tender 
and  the  car  would  then  have  been  longer 
than  my  thlfcb,  and  I  could  not  have  been 
hurt."  One  of  the  defendant's  witnesses, 
the  engineer  of  tbe  train,  testified  that 
there  would  still  be  room  enoagb  to  couple 
or  uncouple  with  two  or  three  inches  olT 
the  bumper,  but  that  If  the  whole  bumper 
was  off  it  would  be  different.  A  witness 
for  tbe  plaintiff,  however,  who  was  pres- 
ent when  the  accident  occurred,  and  whose 
evidence  is  uncontradicted,  says  he  no- 
ticed a  piece  of  the  bumper  was  off,  and 
that,  when  he  saw  It,  he  remarked  it  was 
a  wonder  the  plaintiff  had  not  been  killed, 
"It  looked  to  me,"  be  says,  "as  If  there 
was  five  or  six  Inches  of  the  bumper  brok- 
en off.  Itlooked  shivered,  not  square  off." 
The  plaintiff  also  testified  that  Orange, 
one  of  tbe  brakemeu  on  the  train,  told 
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him  shortly  after  the  accident  that  be  ex- 
aiulned  the  car  the  nest  day,  and  that 
about  four  inches  of  the  bumper  were  miss- 
ing. This,  Orange,  as  a  witness  for  the 
defendant,  denied;  but  In  the  course  of  his 
examination  he  admitted  he  could  not  tell 
how  much  was  misBlng.  There  Is  other 
evidence  to  the  same  effect.  But,  without 
stopping  to  reyiew  It,  it  Is  enough  to  say 
that,  viewing  the  case  as  we  must,  in  the 
light  of  the  familiar  rule  applicable  to  a 
demurrer  to  evidence,— the  evidence,  not 
the  facts,  being  certified,— it  is  established 
that  not  only  was  the  car  detective,  but 
that  but  for  these  defects  the  misfortune 
could  not  have  happened. 

Contributory  negligence  on  the  part  of 
the  plaintiff  is  not  shown.  Indeed,  it  is 
hardly  contended  for.  His  uncontradict- 
ed testimony  is  that  he  was  not  ^ware 
of  the  dangerous  condition  of  the  car  be 
fore  he  started  in  the  dark  to  descend  the 
ladder  to  signal  the  engineer.  It  Is  not 
disputed  That  an  employe  must  be  reason- 
ably observant  of  the  machinery  he  oper- 
ates, but  In  the  present  case  there  is  noth- 
ing to  show  that  reasonable  diligence  on 
the  part  of  the  plaintiff  would  have  soon- 
er discovered  the  danger  of  the  situation. 
The  train,  which  consisted  nf  several 
freight-cars  and  caboose  or  passenger  car, 
was  made  up  In  the  evening  at  the  junc- 
tion, and  while  the  plaintiff  was  stationed 
as  a  flagman,  about  a  quarter  of  a  mile 
away,  on  the  main  track  of  the  Midland 
road,  nor  was  he  "called  in"  from  that 
position  until  the  train  was  ready  to 
start.  "I  bad  nothing  to  do, "be  testified, 
"with  making  up  the  train.  I  did  not 
know,  when  we  stated  from  the  Junction, 
the  condition  of  the  car.  I  took  it  to  be. a 
sound  car.  Before  reaching  Rocky  Mount 
I  had  no  occasion  to  descend  the  ladder. 
The  car  was  loaded  for  Rocky  Mount;  it 
bad  no  local  freight  at  all.  The  rear 
freight-car,  next  to  the  cabo3se,  had  the 
local  freight,  and  if  I  was  on  the  front  car 
when  a  station  was  reached  I  went  back 
over  the  cars  to  the  one  we  had  to  unload, 
and  then  got  on  the  caboose,  and  got 
back  over  the  train.  I  did  not  notice  the 
bumper  on  the  car.  I  was  not  so  I  could 
throw  the  light  from  my  lantern  on  it.  I 
did  not  know  the  condition  of  the  ladder 
or  the  bumper  before  I  was  hurt."  It  is 
true  the  engineer  of  the  train  testified  that 
the  plalntIK  "passed  the  engine  several 
times  that  night."  But  this  tlie  plaintiff 
denies.  He  said:  "I  did  not  go  by  the 
engine  after  we  left  thejunction.  I  looked 
at  the  car  all  I  could.  It  was  a  very  dark 
night."  And  It  is  needless  tu  say  that  so 
much  of  the  defendant's  evidence  as  is  In 
conflict  with  this  statement  must,  accord- 
ing to  the  rule  above  mentioned,  lie  consid- 
ered as  waived. 

It  appears,  moreover,  that  the  train  was 
made  up  under  the  supervision  of  a  regu- 
lar car  inspector.  Yet  the  inspector  was 
not  examined  as  a  witness,  and  no  cxpla- 
nntlon  of  the  failure  to  examine  him  was 
offered;  nor  was  any  witness  called  by 
the  defendant,  who  testified  positively  as 
to  the  condition  of  the  car  before  the  ac- 
cident happened.  The  conductor  of  the 
train,  although  he  testified  In  chief  that,  if 
there  was  any  defect,  it  happened  after 


leaving  the  Junction,  admitted,  on  croBB-«x- 
amination,  that  he  bad  no  recollection  of 
"this  particular  car,  "and  that  be  made 
no  special  examination  of  any  of  the  cars 
before 'leaving  the  junction.  In  tbie  state 
of  evidence  the  plaintiff's  right  to  recover 
is  clear.  The  doctrine  of  fellow-servant 
has  no  application  to  the  case.  It  Is  Im- 
material, therefore,  whether  the  engineer, 
in  backing  tbeenglne  without  a  signal,  was 
negligent  or  not.  Nor  is  it  necessar.v  to 
Inquire  whether,  upon  the  facts  of  the  case, 
the  engineer  and  the  plaintiff  were  fellow- 
servants  ;  for,  be  that  as  it  may,  the  defect- 
ive condition  of  the  car  was  the  proxi- 
mate cause  of  the  injury  complained  ot» 
and  for  that  the  company  Is  responsible. 
It  was  undoubtedly  negllg:ence  on  the  part 
of  the  agents  of  the  company,  who  were 
charged  with  the  duty  of  inspecting  the 
car,  to  send  it  out  in  that  condition,  and 
their  negligence  was  the  company's  negli- 
gence. It  is  the  universally  recognized 
duty,  as  well  of  a  railroad  company  as  of 
any  other  etnployer,  to  provide  snitabie 
applianoes  for  the  conduct  of  its  business, 
and  to  keep  them  in  repair,  and  if,  in  con- 
sequence of  its  failure  to  do  so,  a  servant  In 
its  employ  is  injured,  without  fault  on  bis 
part,  it  cannot  successfully  defend  on  the 
groond  of  the  negligence  of  a  fellow-serv- 
ant. The  servant,  although  he  assumed 
the  ordinary  risks  of  bnsJBess,  including 
the  negligence  of  fellow-servants,  does 
not  contract  against  the  combined  negli- 
gence of  a  fellow-servant  and  of  his  em- 
plo.ver.  "To  say,"  said  the  court  in  Cay- 
zer  V.  Taylor,  10  Gray,  274,  "that  the  mas- 
ter should  not  be  responsible  [to  his  serv- 
ants] for  an  injury  which  would  not  have- 
happened  bad  a  safeguard  required  by 
law  been  used,  because  the  engineer  was 
negligent,  would  be  to  say,  in  substance 
and  effect,  that  be  should  not  be  liable  at 
all  for  an  Injury  resulting  from  the  failure 
to  use  it. "  In  the  analogous  case  of  Rail- 
way Co.  V.  Cummlngs,  106  U.  S.  700, 1  Sup. 
Ct.  Rep.  493,  the  court,  in  approving  an 
Instruction  given  by  the  trial  court,  used 
this  language:  "We  find  no  error  In  the 
instruction.  It  was,  in  eHect,  that  if  the- 
negligence  of  the  defendant  company  con- 
tributed to— that  is  to  say,  had  a  share  in 
producing— the  injury,  the  company  was 
liable,  even  tboagh  the  negligence  of  a  feU 
low-servant  of  the  plaintiff  was  contribu- 
tory niso.  If  the  negligence  of  the  com- 
pany contributed  to,  it  must  necessarily 
have  been  an  Immediate  cause  of,  the  acci- 
dent; and  Itls  nodefensethatanotherwas 
likewise  guilty  of  wroBg."  Contributory 
negligence  to  defeat  the  right  of  action  la 
such  a  case  must  be  negligence  of  the  par- 
ty injured.  Paulmler  v.  Railroad  Co.,  34  N. 
J.  Law,  151.  The  doctrine  that  the  mas- 
ter is  bound  to  nse  ordinary  care  In  sup- 
plying and  maintaining  adequately  safe 
instrumentalities  for  tlie  performance  of 
the  work  required,  and  then.  If  he  fall  in 
the  performance  of  this  duty,  be  is  as  lia- 
ble to  the  servant  as  he  would  be  to  a 
stranger,  has  been  so  often  asserted  by 
courts  of  the  highest  character  us  to  be  no- 
longer  an  open  question, — certainly  not  in. 
this  court.  As  was  said  in  Railroad  v. 
Korment,  84  Va.  167,  4  B.  E.  Rep.  211 ;  "It 
is  a  cruel  and  inhuman  doctrine  that  tbe- 
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employer,  thnagb  beis aware  thatblsows 
neglect  to  fnrniiib  tbe  proper  aateguard  tor 
the  lives  and  lliuba  of  those  In  his  employ- 
ment puts  them  in  constant  hazard  of  in- 
jury, is  not  to  bo  held  accountable  to  those 
employes  who,  serving  him  under  such  cir- 
cumstances, are  injured  by  hla  negligent 
acts  and  omissions."  And  to  tbe  same 
effect  are  Moon's  Adm'r  v.  Railroad  Co., 
78  Ya.  745;  Bail  road  Co.  v.  Moore's  Adm'r, 
Id.  98;  RaUroad  Co.  t.  McEenzte,  81  Va. 
71.  and  other  cases. 

This  suflSdently  disposes  of  tbe  caBe,.ex- 
eept  the  point  made  in  the  brief  of  appel- 
lant's counsel,  that  tbe  damages  awarded 
are  excessive.  As  to  this,  it  is  enough  to 
say  that  the  objection,  made  as  it  is  tor 
tbe  first  time  in  this  court,  comes  too  late. 
Tbe  bill  of  exceptions  states  that  a  mo- 
tion for  a  new  trial  was  made,  but  tbe 
motion  was  in  general  terms.  It  was  not 
put  upon  the  ground,  specifically,  that  the 
damages  were  excessive.  Tbe  established 
rule  in  this  state  Is  that.  If  no  objection  ap- 
pear by  the  bill  of  exception  taken  to  the 
overruling  of  a  motion  tor  a  new  trial  to 
bave  been  made  In  the  trial  court  to  tbe 
exceesiyeness  of  damages,  sucb  objection 
cannot  afterwards  be  made  in  the  appel- 
late court.  And  the  reason  is  that,  upon 
a  motion  to  grant  a  new  trial  for  this 
cause,  tbe  court  may  imposeupon  the  suc- 
cessful party  tbe  alternative  of  remitting 
such  portion  of  tbe  damages  as  justice 
may  require,  or  submitting  to  a  new 
trial.  4  Minor,  Inst.  557,  872;  Law  v. 
Law,  2  Grat.  366.  The  judgment  is  af- 
firmed. 


(8S  Vtt.  2«o  

Wbstebn  Union  Trl.  Oo.  t.  Pettyjohn. 

(Supreme  Court  of  Appeals  of  Virginia.    Jaly 
16, 1891.) 

Justice  ot  ths  Pbacb— JoRisDtonoN— Tbi.bgbaph 

COHPAKIBS — FaILUBB  TO  DkLIVSB  DISPATCH. 

Under  Code  Va.  g  S989,  providing,  among 
otlier  thinm,  that  a  justice  of  tlie  peace  shall 
have  lurisdlction  of  any  claim  to  any  fine  If  tbe 
amoimt  thereof  does  not  exceed  tSO,  and  of  other 
claims  whete  the  amount  does  not  exceed  $100,  a 
instice  has  no  Jorisdiotion  of  an  action  for  the 
ilOO  penalty  imposed  by  section  1293  apon  tele- 
graph companies  for  failure  to  deliver  a  dispatch, 
since  snch  penalty  is  a  fine  within  the  meaning 
of  ttie  statute. 

Action  by  .T.  W.  Pettyjohn  against  tbe 
Western  Union  Telegraph  Company  for 
flUO  penalty  lor  failure  to  deliver  a  tele- 
graph message.  Judgment  for  plaintiff, 
and  defendant  brings  error.    Reversed. 

Code  Ya.  §  1292,  provides,  among  other 
things,  that  "it  shall  be  the  duty  of  every 
teleKrapb  or  telephone  company,  upon  the 
arrival  of  a  dispatch  at  destination, to  de- 
liver it  promptly  to  the  addressee,  where 
tbe  regulations  of  tbe  company  require 
snch  delivery.  For  every  failure  to  deliver 
a  dispatch  as  promptly  as  practicable  the 
company  shall  forfeit  flOO  to  tbe  sender  or 
to  the  addressee. " 

A.  S.  Holladay,  for  plaintiff  in  error, 
ir.  S.  Hamilton,  for  defendant  in  error. 

Lacy,  J.  This  is  a  writ  of  error  to  a 
Jadgment  of  tbe  corporation  court  of  tbe 
city  of  Bristol,  rendered  uu  tbe  ]4tb  day 
of  July,  1890.  The  case  Is  as  follows :  On 
the  25tb  day  of  J  uly,  1890,  a  warrant  was 


issued  by  a  jnstlce  of  tbe  peace,  command- 
ing a  constable  of  Washington  county, 
Ya..  to  summon  the  petitioner  t<i  a ppepr 
at  the  mayor's  office  in  the  town  of  Good- 
son,  situated  In  suid  county  of  WaKhlng- 
ton,  on  the  1.5th  day  of  February,  1890,  to 
auHwer  the  complaint  of  said  John  W. 
Pettyjohn  upon  a  claim  of  f  100  as  a. for- 
feiture under  section  1292'of  theCode  of  Vir- 
ginia for  a  failure  to  deliver  a  telegraphic 
messa^ce  sent  from  Bristol,  Tenn.,  to  Rad- 
ford, Va.,  which  was  executed  by  serving 
a  copy  of  the  warrant  on  an  agent  of  the 
said  company  at  Abingdon,  in  Washing- 
ton, Va.  And  on  the  said  15th  day  of  Feb- 
ruary, 1890,  the  said  justice  of  the  peace 
rendered  a  judgment  against  tbe  defend- 
ant for  $100  and  costs,  which  was  carried 
by  writ  of  error  to  the  corporation  court 
of  Bristol  City,  such  being  the  designation 
of  tbe  town  of  Ooodson,  now  a  city,  upon 
tbe  grounds:  First,  th&t  the  said  justice 
of  thepeace  of  Washington  county  did  not 
bave  jurisdiction  of  tbe  action  to  recover 
tbe  penalty,  and  upon  other  grounds; 
secondly,  that  the  statute  of  the  state  of 
VlrRlnla  (section  1292  of  the  Code)  is  re- 
pugnant to  the  constitution  of  the  United 
States,  (article  1,  S  K)  and  therefore  void. 
The  judgment  of  the  justice  was  affirmed 
by  the  corporation  court  of  Bristol  City, 
whereupon  thedefendant  brought  tbe  case 
to  this  court  by  writ  of  error. 

As  to  the  first  question  In  vol  red,  did 
the  said  tribunal  rendering  the  judgment 
have  jurisdiction  in  tbe  premises?  Let  ns 
consider.  Tbe  said  justice  did  not  have 
jurisdiction  to  try  "this  claim  for  a  fine 
amounting  to  one  hundred  dollars"  under 
any  aspect  under  which  this  case  can  be 
considered.  He  did  not  have  jurisdiction  . 
under  section  4106  of  tbe  Code,  giving  bim 
Jurisdiction  of  certain  ottenses,  occurring 
within  bis  jurisdiction,  (1)  because  this 
offense  charged  Is  not  charged  to  have  oc- 
curred within  the  district  where  he  bad 
Jurisdiction;  (2)  because  this  offense,  if  any, 
is  not  enumerated  in  the  said  section 
where  be  Is  clothed  with  jurisdiction  as  to 
certain  offenses  occurring  within  bis  Juris- 
diction. The  said  justice  did  not  have 
Jurisdiction  under  the  said  section  1292, 
providing  tbe  penalty  in  question,  no 
tribunal  being  there  prescribed.  And  be 
did  not  bave  jurisdiction  under  section 
2939  of  tbe  Code  of  Virginia,  pn«cribing 
for  what  a  justice  has  jurisdiction,  which 
is  as  follows:  "Any  claim  to  specific  per- 
sonal property,  or  to  any  debt,  fine,  or 
other  money,  or  to  damages  for  any 
breach  of  contract,  or  for  any  injury  done 
to  property,  real  or  personal,  which 
would  be  recoverable  by  action  at  law  or 
suit  in  equity,  shall,  when  the  claim  is  to 
a  fine,  or  damages  for  breach  of  any  con- 
tract, or  for  injury  to  property  real  or 
personal,  if  tbe  amount  of  such  claim  do 
not  exceed  twenty  dollars,  (exclusive  of 
interest,)  and  in  other  cases,  if  tbe  claim 
do  not  exceed  one  hundred  dollars,  (exclu- 
sive of  interest,)  be  cognizable  by  a  jus- 
tice." This  is  a  claim  to  a  fine,  and  does 
exceed  f20.  The  Jurisdiction  of  the  jus- 
tice Is  therefore  expressly  excluded,  and 
this  assignment  of  error  is  fatal  to  tbe 
pretensions  of  the  plaintiff  below,  the  tie- 
feudant  in  error;  and  tbe  said  Judgment 
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Is  a  nnHIty.  The  court  which  rendered  It 
being  without  Jurisdiction  in  the  premises, 
and  as  this  question  lies  In  limine,  and  the 
court  under  review  Is  without  jurisdic- 
tioo.  that  unds  the  case,  and  there  is 
nothing  more  before  the  court.  Any  act 
ot  a  tribunal  beyond  its  jurisdiction  is  null 
and  void,  and  of  no  effect  whatever, 
whether  without  Its  territorial  jurisdic- 
tion or  beyond  its  powers.  When  want 
of  lorlsdictlon  arises  from  formal  defects 
in  th«  process,  or  when  the  want  of  juris- 
diction is  over  the  person,  it  must  be 
taken  advantage  of  in  the  early  stages  of 
a  cause.  But  when  the  cause  ot  action  Is 
not  within  the  jurisdiction  granted  by 
law  to  the  tribunal,  the  court  will  dismiss 
the  suit  at  any  time  when  the  fact  is 
brought  to  its  notice;  and  a  court  of  lim- 
ited jurisdiction,  or  a  court  acting  under 
special  powers,  bus  only  the  jurisdiction 
expressly  delegated,  and  it  must  appear 
from  the  record  that  its  acts  are  within 
its  jurisdiction.  For  this  reason  the  judg- 
ment appealed  from  must  be  reversed  and 
unnnllcd .  and  an  order  will  be  en  tered  here 
dismissing  the  action. 


(88  Ta.  nO) 

Norfolk  &W.II.  Co.  v.  Stonk's  Adm'b. 

(Sujweme  Court  0/  .Appeal*  0/  Virgimia.    July 
88, 1891.) 

ACOIDBKT  AT  lEUlLKOAD  ObOSBINO— CORTHIBUTOBT 

Neolioekce. 
Where  a  boy  of  18  years,  femiliar  with  a 
railroad  crossing  at  which,  on  account  of  a  deep 
out,  a  train  could  not  be  seen  until  one  was  on 
the  track,  drives  apon  it  with  bis  ears  covered 
np  on  account  of  the  oold,  though  be  bad  just 
been  told  at  the  post  oSlca  that  the  train  was 
late,  and  would  probably  reach  the  crossing  at 
about  the  same  time  be  did,  he  is  guilty  of  con- 
tributory negligence  which  will  prevent  recov- 
ery for  his  death,  though  the  train  was  ronninf; 
at  a  high  rate  of  speed,  and  the  whistle  was  not 
blown. 

Error  to  circuit  court,  Smy  the  county ; 
John  A.  Kbllt,  Judge. 

Action  by  A.  S.  Stone,  administrator  of 
8.  H.  Stone,  deceased,  r.gainst  the  Norfolk 
&  Western  Railroad  Company  to  recover 
damages  for  the  death  ot  his  intestate. 
Judgment  for  plaintiff,  and  defendant 
brings  error.    Reversed. 

W.  H.  Boiling,  for  plaintiff  in  error. 
SbeOjr  &  Richardson  and  F.  S.  Blair,  tor  de- 
fendant in  error. 

Fauntlkkot,  J.  The  petition  of  the 
Norfolk  &  Western  Railroad  Company 
complains  of  a  final  judgment  rendered 
on  the  lltlj  (lay  of  December,  1890,  by  the 
circuit  court  of  Smytbe  county  In  an  ac- 
tion of  trespass  on  the  case,  in  which  A. 
S.  Stone,  administrator  of  Samuel  Hall 
Stone,  deceased,  is  plaintiff,  and  the  said 
petitioner  is  defendant.  The  action  is  for 
damages  for  the  alleged  negllgant  killing 
of  the  plaintlS's  son  and  intestate,  a  boy 
13  or  14  .years  old,  by  the  defendant's  pas- 
senger train,  on  the  9th  day  of  March, 
1889.  at  or  near  to  the  Mt.  Carmel  mills, 
in  Smy  the  county,  Va.,  when  the  said 
intestate  was  driving  a  one-horse  wag- 
on across  the  track  of  the  said  defend- 
ant's railroad  at  a  highway  crossing. 
The  Jury   rendered    a  verdict  for  $S,000 


damages,  whereupon  the  defendant  moved 
the  court  to  set  aside  the  verdict,  and 
grant  to  It  a  new  trial,  on  the  ground 
that  the  testimony  failed  to  prove  negli- 
gence on  the  part  of  the  defendant  compa- 
ny. Its  agents  and  employes,  to  warrant 
the  finding  of  the  Jnrj' ;  that  the  testimony 
plainly  shows  such  contributory  negli- 
gence on  the  part  of  the  plaintiff's  intes- 
tate as  to  prevent  a  recovery;  and  that 
the  amount  ot  the  verdict  is  excessive. 
But  the  court  overruled  the  defendant's 
said  motion,  and  entered  judgment  upon 
the  said  verdict  that  the  plalntiH  recover 
against  the  defendant  $8,000,  with  legal 
interest  thereon  from  the  lltb  day  of  De- 
cember, 1890,  till  paid,  and  the  costs.  The 
case  is  here  upon  a  writ  of  error  awarded 
to  the  said  judgment.  The  record  pns 
senting  only  a  certificate  ot  the  evidence, 
and  not  the  facts,  we  must  consider  the 
case  here  under  the  statutory  rule  fixed 
by  the  Code  of  1887,  §  8484,  as  upon  a  de- 
murrer to  evidence.  But,  so  reviewing  the 
case  presented  by  the  record,  we  are  of 
opinion  that  the  plaintiff's  testimony, 
considered  with  that  part  of  the  defend- 
ant's which  Is  not  contradictory  nor  in- 
consistent with  that  of  the  plaintiff, 
shows  a  clear  case  of  contributory  negli- 
gence on  the  part  of  the  plaintiff's  intes- 
tate, without  which  the  accident  by 
which  he  met  his  death  would  not  have 
occurred.  The  facts  of  this  case,  which 
will  be  presently  detailed,  bring  it  directly 
and  squarely  within  the  reasoning  and 
the  rule  laid  down  by  this  court,  in  the 
case  of  Improvement  Co.  t.  Andrew,  86 
Va.  279,  9  S.  E.  Kep.  1015,  and  In  the  case 
of  Marks'  Adm'r  v.  Railroad  Co.,  1.3  S.  E. 
Rep.  299,  decided  at  this  term,  and  not 
yet  ofllclally  reported.  In  this  last-men- 
tioned case  the  following  propositions  of 
law  are  settled :  **  A  railroad  compan.v  un- 
doubtedly is  bound  to  exercise  care  to 
avoid  a  collision  where  It  crosses  a  public 
highway;  and.  the  greater  Che  danger, 
the  greater  is  the'vigilaoce  required.  The 
rights  and  duties,  however,  of  the  compa- 
ny and  of  the  public  are  reciprocal ;  and 
hence  no  greater  degree  of  care  is  required 
of  the  one  than  of  the  other.  Both  the 
company  and  the  traveler  on  the  highway 
are  charged  with  the  mutual  duty  of  keep- 
ing a  careful  lookout  for  danger.  The 
traveler  on  the  highway,  when  he  ap- 
proaches a  crossing,  mnst  assume  (bat 
there  is  danger,  and  act  accordingly.  The 
existence  of  the  track  is  a  warning  of  dan- 
ger. He  mast  therefore  be  vigilant;  he 
must  look  and  listen;  he  has  no  right  to 
clone  his  eyes  and  ears  to  the  danger  he  Is 
liable  to  incur;  and  if  he  does,  and  an  in- 
jury results,  he  must  bear  the  conse- 
quences ot  his  folly  or  carelessness.  In 
such  a  case  ho  is  the  author  ot  bis  own 
misfortune."  In  the  case  of  Railroad  Co. 
V.  Kellam's  Adm'r,  83  Va.  851,  3  S.  E.  Rep. 
703,  It  was  held  that  a  traveler  on  an  in- 
tersecting highway,  before  crossing  the 
railroad,  mast  use  his  senses  of  hearing 
and  sight;  that  he  must  look  la  every  di- 
rection that  the  rails  run,  to  make  sure 
that  the  crossing  is  safe;  and  that  hl» 
failure  to  do  so  will,  us  a  general  rule,  be 
deemed  culpable  negligence."  See  Rail- 
road Co.  V.  Anderson,  31  Grat.  812;  Dun 
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V.  Railroad  Co.,  78  Va.  645.  In  the  case  of 
Bailroad  Co.  v.  Houston,  95  U.  S.  697,  It  is 
Baid  by  the  supreme  court  of  the  United 
States  that  "the  negligence  of  the  compa- 
ny's employes  lu  tailing  to  give  proper 
signals  was  no  excuse  for  negligence  on 
tbe  part  ol  the  deceasi-d.  She  was  bound 
to  listen  and  look  before  attempting  tu 
cross  tbe  railroad  track,  in  order  to  avoid 
an  approaching  train,  and  nut  to  walk 
carelessly  into  tbe  place  of  possible  danger. 
Had  she  used  her  senses,  she  could  not 
have  failed  both  to  hear  and  see  the  train 
which  was  cnminK.  If  she  omitted  to  use 
tbem,  and  walked  thoughtlessly  upon  tlie 
track,  she  was  guilty  of  cnlpnble  uegli- 
geace,  and  sofarcontributedtober  injuries 
as  to  deprive  her  of  any  right  to  complain 
of  others.  If,  using  tbem,  she  saw  the 
train  coming,  and  yet  undertook  to  cross 
the  track,  instead  of  waiting  for  tbe  train 
to  pass,  and  was  injured,  the  consequence 
of  her  mistake  and  temerity  cannot  be 
cast  upon  tbe  defendant."  Now,  the  facts 
presented  by  the  record,  to  which  the 
foregoing  explicit  and  well-settled  law  of 
contributory  negllgencels  to  be  applied  as 
the  rule  of  decision  in  this  case,  are  as  fol- 
lows: On  the  9th  day  of  March,  1889,  a 
passenger  and  mail  train  upon  tbe  Nor- 
folk &  Western  Railroad,  which  was  5 
hours  and  SO  minutes  behind  time,  and 
which  was  running  at  a  speed  of  40  or  45 
miles  an  hour,  going  west,  collided  with 
the  wagon  and  horse  driven  by  the  plain- 
tiff's son  and  intestate,  Samuel  Hail 
Stone,  a  boy  between  13  and  14  years  of 
age.  upon  a  public  crossing  over  the  said 
railroad  track  called  "Stone's  Crossing," 
at  "Mount  Carmel  Mills, "a  short  distance 
— 2^  miles — east  of  Marlon,  in  Smythe 
county,  Va.,  by  which  collision  the  said 
Samuel  Hall  Stone  was  killed,  having  his 
bead  torn  from  his  body.  The  horse  was 
killed,  and  the  wagon  smashed  to  pieces. 
The  plaintiff  alleges,  and  bynumerous  wit- 
nesses who  swear  that  they  live  near  by 
tbe  said  crossing,  and  did  not  hear, 
proves,  that  no  signal  whistle  was  blown 
by  the  said  train  as  it  passed  the  "whis- 
tling post,"  440  yards  east  of  the  said 
"Stone's  Crossing,"  which  omission  or 
neglect,  together  with  the  high  rate  of 
speed  at  which  tbe  train  was  going,  be 
contends  was  the  proximate  cause  of  the 
accident  and  death  of  the  plaintiff's  son 
and  intestate.  Under  the  rule  which  ex- 
cludes from  consideration  here  all  the  tes- 
timony of  the  appellant  upon  this  point, 
it  boots  nothing  that  the  nnmeroun  and 
respectable  and  nnimpeached  witnesses 
of  the  appellant  swear  positively  that  the 
usual,  appointed,  and  proper  signal  was 
given,  by  blowing  the  whiscle  for  the  ap- 
proach of  tbe  train  to  Stone's  crossing. 
Yet,  though  this  must,  under  the  rule,  be 
held  to  be  proved  neglect  of  duty  by  the 
defendant  company,  the  plaintiff's  own 
witnesses  prove  that  they  did  hear  the 
whistle  blown  by  the  train  at  Scott's 
crossing,  which  is  less  than  a  mile  east 
from  Stone's  crossing.  This  crossing  is 
described  by  the  plaintiff's  witnesses  as 
being  "right  In  front  of  the  mill.  It  was 
a  dangerous  crossing;  heavy  grade  from 
the  macadam  road  to  the  railroad."  "A 
man  in  a  wagon  cannot  see  the  train  east 
T.13B.E.no.l7— -28 


or  west  until  he  gets  on  tbe  track.  A  man 
going  in  a  wagon  down  to  tbe  crossing 
to  the  mill  cannot  see  a  train  coming  el 
tber  way  until  you  get  to  the  track." 
"The  road  leading  down  to  the  crossinv 
slopes  a  portion  of  the  way.  The  bluff, 
ten  feet  high,  does  notcontinueall  the  way 
down  to  the  railroad  track. "  "The  road 
leading  down  from  the  macadam  road  to 
the  railroad  crossing  Is  down  grade.  The 
grade  measures  about  108  feet  from  the 
railroad  to  the  top  ol  the  grade.  It  is 
about  a  sixteen  or  eighteen  feet  fall  in  that 
distance,— that  is,  the  road  the  little  boy 
was  driving  down."  "It  Is  a  steep  incline 
there."  "A  steep  descent  for  112  feet  to 
the  railroad  of  n}i  feet  fall.  Just  before 
you  get  to  the  crossing  the  descent  is  not 
so  steep.  It  is  a  little  level  just  before  you 
get  on  the  railroad."  This  crossing  was 
within  a  few  yards  of  the  mill  owned  and 
occupied  by  the  father  of  Samuel  Hall 
Stone,  and  about  the  some  distance  from 
their  dwelling.  He  was  perfectly  familiar 
with  it;  and  had  been,  for  a  year  pre- 
vious to  the  accident,  systematically  em- 
ployed by  his  father  in  driving  his  delivery 
wagon  and  thoroughly  trained  horse 
across  this  crossing,  and  up  and  down 
this  steep  cut,  back  and  forth,  with  mill 
supplies  for  customers  in  Marion  and  at 
the  asylum,  making  frequently  as  many 
as  four  trips,  or  eight  passages,  a  day. 
And  on  the  fatal  9tb  day  of  March,  1889, 
he  had  driven  over  It  to  Marlon  and  back 
to  the  mill;  and  gone  again  to  Marlon, 
where,  at  tbe  post-otfice,  when  he  in- 
quired for  his  mail,  as  his  custom  was,  lie 
was  informed  by  tbe  |)ostmaster  that  the 
west-bound  mall  train  was  behind  time, 
and  would  be  passing  in  a  little  while, 
and  would  most  probably  pass  "Stone's 
Crossing"  at  the  mill  just  as  he  would 
reach  there  with  his  wagon  on  his  return 
home,  and  that  he  should  be  on  his  guard 
against  the  Imminency  of  the  danger  of 
being  hurt  by  it.  The  day  was  very  cold 
and  windy:  and  he  was  wrapped  in  his 
overcoat  and  a  comfort  aronnd  his  neck 
and  over  his  head  and  ears,  with  his  cap 
drawn  down.  Thus  equipped,  he  drove 
bis  horse  and  wagon  down  the  steep  cut 
in  the  bluff  or  bank,  onto  the  crossing, 
where  he  was  struck  and  instantly  killed 
by  the  train,  which  he  had  been  expressly 
and  olBcially  informed  by  the  postmaster 
at  Marlon  be  should  expect  and  look  out 
for  at  that  crossing.  If  he  conid  not  hear 
the  rumbling  thunder  of  the  on-rushing 
train,  it  may  have  been  because  of  the 
wrapping  over  his  ears;  and  if,  as  the 
plaintiff's  own  witnesses  prove,  he  could 
not  see  the  train  until  he  emerged  from 
the  defile  of  the  road  onto  the  track  it- 
self, it  is  made  equally  manifest  and  cer- 
tain by  the  same  testimony  that  the  ensri- 
neer  of  the  train  could  not  by  any  possi- 
bility see  him  till  he  so  emerged  from  the 
cut,  and  attempted  to  pass  the  crossing 
just  under  the  flying  train.  They,  by  their 
own  testimony,  prove  the  engineer  of  the 
train,  Pile,  (who  Is  proved  to  be  a  skilled, 
expert,  and  first-class  engineer,)  to  have- 
expressed,  on  the  spot  and  moment  of  the 
disaster,  bis  deep  regret  and  utter  inabili- 
ty to  have  prevented  or  avoided  the 
poor  boy's  death ;  declaring  that  he  did 
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not  see  the  tiltuatiou  until  bo  dose  upon 
the  boy  and  wagon  and  borae  as  to  be 
powerless  to  save  them.  The  boy  was  of 
great  activity,  Indastry,  intelllgeuce,  and 
practiced  skill,  and  was  perfectly  faoiiliar 
with  the  danger  of  the  locality ;  and,  mel- 
ancholy as  his  fate  was,  we  thinii:  it  was 
the  result  of  his  own  fault  or  misfortune, 
and  without  the  possibility  of  prevention 
or  avoidance  by  the  defendant  company. 
His  own  contributory  negligence  bars 
any  right  of  .recovery,  and  the  circuit 
court  erred  in  not  setting  aside  the  ver- 
dict. The  judgment  of  this  court  is  to  set 
the  verdict  aside,  and  to  remand  the  case 
with  directions  to  grant  new  trial.  Be- 
vorsed. 

(88  Va.  880)  

Trios  et  ah  v.  Clay  et  al. 

(/Supreme  Court  of  Appeals  of  Virginia.    July 

88,1891.) 

BSBACH  OF  COKTBACT— FkOFITS  AS  DAMAOBS. 

Where  lumber  dealers  purchase  and  pay 
for  lumber  to  be  delivered  at  a  future  time,  and 
tben  resell  it,  the  measure  of  damages  for  breach 
of  the  ooatract  and  failure  to  deliver  is,  in  the  ab- 
senoa  of  a  market  at  or  near  the  place  of  delivery, 
the  amoant  paid,  U^ether  with  the  profits  which 
would  have  arisen  &om  the  resale.  Idcwis,  P., 
and  HiMTON,  J.,  dissenting. 

Daal.  Trtgg,  for  appellants.  Holdway 
&  Ewittg and  J.  J.  A.Po\reU,toT  appellees. 

Lact,  J.  This  is  an  appeal  from  a  de- 
cree, of  the  circuit  court  of  Scott  county 
rendered  on  the  27tb  day  of  March,  189ii. 
The  suit  is  a  foreign  attachment  in  equi- 
ty, brought  to  attach  the  property  situ- 
ated within  the  Jtirlsdictlon  of  the  coart 
belonging  to  the  non-resident  defendants, 
and  subject  the  same  to  the  satisfaction 
of  the  debt  of  the  plaintiffs.  The  case  is 
briefly  as  follows.  The  appellants,  a  firm 
of  lumber  merchauts  resident  at  Abing- 
don, In  Virginia,  made  a  contract  by 
which  they  agreed  to  buy,  at  a  stated 
price,  lumber  of  agreed  dimensions  from 
the  appellees,  a  Arm  of  lumber  getters, 
resident  at  Hogrersville,  iu  the  state  of 
Tennessee;  tbe  lumber  to  be  delivered  at 
OUncbport,  in  Scott  county,  in  Virginia, 
from  500,000  feet  to  70J,uOO  feet  thereof; 
ajid  the  plaintiffs  agreed  to  accept  tbe 
drafts  of  the  said  appellees  to  the  amount 
of  ¥8.000.  And  on  tbe  28th  day  of  Novem- 
ber, 1888,  tbe  date  of  the  contract,  the  ap- 
pellee H.  B.  Clay,  Jr.,  of  the  said  firm,  rep- 
resented to  the  appellants  that  SOO.OOO  to 
400,000  feet  was  already  cut  and  dry  or 
drying;  and  that  the  residue, necessary  to 
compensate  for  tbe  $3,000  in  drafts  to  be 
accepted  at  60  days,  should  be  delivered 
at  Cllncbport  at  tbe  maturity  of  the 
drafts.  Tbe  drafts  were  all  made  in  the 
flrat  week  in  December,  1888,  a  few  days 
after  the  contract  was  made,  wbicb  was 
on  the  28th  day  of  November,  as  has  been 
stated.  The  lumber  was  not  delivered,— 
not  a  foot  of  it,— and  tbe  drafts  were  neg- 
lected and  allowed  to  fall  upon  tbe  hands 
of  tbe  plaintiffs,  when  the  lumber  had  not 
yet  been  delivered,  and  the  drafts  bad 
been  paid.  So  the  plaintiffs,  as  bad  been 
agreed  between  tbem  in  ca«e  tlie  said  con- 
tingency should  arise  that  the  drafts  should 
have  to  be  paid  before  the  lumber  in  suffi- 
cient quantity  had  arrived,  drafted  back 


upon  the  defendants  for  the  money  thui> 
paid  out;  but  this  action  was  treattid 
with  derision  by  the  appellee,  and  the 
draft  dishonored.  Upon  the  hearing,  the 
circuit  court  decreed  iu  favor  of  tbe  plain- 
tiOs  for  the  f 3,000  paid  on  the  draft  and 
tbe  costs  of  protest,  etc.,  and  reierred  it 
to  a  commission  to  ascertain  what  dam- 
ages the  plalntlHs  bad  sustained.  It  was 
proved  that  the  defendants  had  absolute- 
ly refused  to  fulfill  tbe  contract  upon  the 
ground  that  tbe  lumber  had  beeu  priced 
too  low  by  them,  and  also  refused  to  re- 
fund tbe  money  paid  them  under  the  con- 
tract. Tbe  plaintiHs  proved  that  tbey 
were  lumber  merchants,  and,  as  was 
known  to  the  defendants,  purchased  the 
lumber  for  sale;  and  they  proved  that 
they  bad  actuallr  placod  this  lumber  tu 
their  customers  at  a  profit  wbicb  amount- 
ed to  f  1,000,  but  which  they  were  made  to 
lose  by  the  wrongful  act  and  fraudulent 
conduct  of  tbe  defendants;  and  the  com- 
missioner reported  that  tbe  said  pluinUlfa 
were  entitled  to  this  sum  of  actual  dam- 
ages Incurred  by  tbem,  estimating  the 
profits  on  the  maximum  amount  of  the 
lumber  to  be  delivered  under  the  contract. 
But  the  defendants  excepted  to  this  re- 
port, "  because  tbe  damage  allowed  is  ex- 
cessive, and  not  supported  by  law;  be- 
cause the  commissioner  had  based  bis 
damages  on  supposed  proBts,  instead 
of  the  market  value  of  the  lumber  at  tbe 
places  of  delivery."  Thecircait  court  by 
its  decree  of  March  27,  1800,  sustained 
these  exceptions,  and  held  that  the  plain- 
tiffs were  entitled  to  no  specific  damages 
for  the  non-performance  of  the  contract 
set  out  in  the  plaintiffs'  bill,  and  rested 
tbe  matter  where  it  had  been  placed  by 
the  former  decree,  which  decreed  iu  favor 
of  tbe  plaintiffs  for  the  amount  paid  on 
the  said  drafts.  From*  this  decree  tbe  ap- 
peal Is  here.  Tbe  idea  of  the  circuit  court 
was  that  tbe  general  rule  applied  which 
fixed  the  difference  between  the  market 
price  at  the  place  of  delivery  and  the  con- 
tract price  agreed  to  be  paid.  Upon  tbe 
principle  that  the  buyer  could  supply  him- 
self in  tbe  market  overt,  and  wben  be  bad 
been  compensated  for  tbe  excess  in  the 
cost,  over  and  above  what  his  cost  would 
have  l>een  under  the  contract,  be  bad 
nothing  more  to  complain  of.  But  this 
case  does  not  come  within  that  principle, 
(1)  because  there  is  no  market  at  that 
place  from  wbicb,  or  in  wbicb,  the  plain- 
tiffs could  supply  their  need ;  (2)  because 
there  is  no  other  market  practically  near 
enough  to  purchase  the  lumi>er  and  add 
transportation  to  the  market  price;  (8; 
because  tbe  plaintiffs,  relying  on  the 
promises  and  good  faith  of  their  bargain- 
ers, us  they  had  a  right  to  do,  when  they 
had  themselves  fully  complied  on  their 
part  by  paying  tbe  purchase  money  there- 
for, bad  contracted  to  sell  this  lumber  at  a 
profit,  which  profit  Is  the  basis  on  wbieh 
the  commissioner  assessed  his  damages. 

In  a  case  like  this,  with  such  circumstan- 
ces as  we  have  here,  the  case  where  there 
bad  been  a  contract  to  resell  them  at  an 
agreed  price,  and  when  there  is  no  market 
to  afford  a  surer  tent,  tbe  price  at  wbict 
they  were  bargained  to  a  purchaser  affords 
tbe  best  and  indeed  very  satisfactory  evi 
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dence  of  their  value.  Thin  was. a  purchase 
In  that  market,  and  there  was  no  more  for 
sale.  In  a  case  of  sofh  actual  sale,  why 
should  the  court  go  Into  conjecture  as  U> 
what  the  goods  were  there  worth?  And 
again,  it  lumber  could  have  been  purchased 
and  brought  there  at  a  lower  price,  there 
Is  not  only  no  proof  of  it,  but  we  have  sat- 
isfactory proof  to  the  contrary,  because 
the  defendants  had  the  lumber,  and  were 
by  their  solemn  contract  under  the  highest 
obllgationH  to  deliver  it;  to  eay  nothing 
of  the  requirement  of  common  honesty, 
when  they  had  agreed  to  do  It,  and  had 
collected  the  purchase  price.  And  yet  they 
preferred  to  break  their  contract,  and  dis- 
honored their  bank  obligation,  rather 
than  deliver  this  lumber  at  the  agreed 
price,  which  they  declared  had  been  bar- 
gained at  too  low  a  price.  In  Wood's 
Mayne  on  Damages.  §  22,  It  is  said :  "But, 
if  they  [the goods]  cannot  bepurchased  for 
want  uf  a  market,  they  must  be  estimated 
Id  some  other  way.  If  there  had  been  a 
contract  to  resell  them,  the  price  at  which 
such  Contract  was  made  will  be  evidence 
of  their  value."  In  the  American  and  En- 
gllHh  Encyclopaedia  of  Law  it  Is  said: 
Where  there  is  no  market  at  the  place  of 
delivery,  the  price  of  thegoods  In  the  near- 
est market,  with  the  cost  of  transporta- 
tion added,  determines  their  value."  Ice 
Co.  V.  Webster,  68  Me.  463;  GrifUn  v.  Col- 
rer,  16  N.  Y.  489.  In  the  case  of  Culln  v, 
Glass-Works,  lOS  Pa.  St.  220,  it  Is  said: 
"Upon  the  breach  of  a  contract  to  furnish 
good?,  when  similar  goods  cannot  be  pur. 
chased  in  the  market,  the  measure  of  dam- 
ages Is  the  actual  loss  sustained  by  the 
purchaser  by  reason  of  the  non-dellvery. " 
A  distinction  is  drawn  in  some  of  the  cases 
tietween  a  resale  made  at  an  advance  sub- 
sequent to  a  contract  of  purchase  and  a 
resale  made  at  an  advance  before  the  con- 
tract of  purchase,  which  was  known  to 
the  seller  of  the  goods.  Carpenter  v. 
Bank,  119  HI.  354, 10  N.  E.  Rep.  18.  This  Is 
rather  a  fanciful  distinction.  It  Is  not  In 
accord  with  the  ordinary  usages  of  trade 
that  a  dealer,  a  man  buying  to  sell  again, 
should  disclose  bis  dealings  with  the  same 
goods  at  a  proUt  to  his  vendor.  But,  11 
there  were  any  sound  principle  upon  which 
this  could  rest,  if  the  seller  could  be  sup- 
posed to  enter  Into  his  contract  upon  the 
basis  of  a  resale  In  which  he  had  no  inter- 
est, still,  in  this  case,  it  Is  reasonable  to 
suppose  that  alumbergetterselling 700,000 
feet  of  lumber  to  a  dealer  In  lumber  should 
know  (1)  that  It  was  for  a  resale,  (2)  that 
this  resale  was  to  be  on  a  profit,  and  (3) 
that  heshonld  know  that  his  vendee  would 
be  damaged  to  the  amount  of  his  profit.  If 
the  vendor  should  prove  faithless.  But 
the  true  basis  of  the  general  rule  Is  that 
when  there  is  a  market,  the  vendee  cannot 
be  damaged,  except  In  the  difference  be- 
tween what  the  lumber  did  actually  cost 
him  and  what  he  had  purchased  it  at  from 
The  seller  to  him.  But  this  rule  can  have, 
upon  reason,  no  application  whatever  to 
a  case  where  there  Is  no  market,  (1)  be- 
cause the  disappointed  purchaser  cannot 
buy  In  that  market  When  there  Is  no  mar- 
ket to  buy  In,  and  (2)  because  the  market 
price  cannot  be  ascertained  when  there  Is 
no  market. 


Under  the  circumstances  of  this  case,  the 
commissioner  ascertained  the  tme  and 
just  amount  of  the  damages.  It  has  been 
often  held  that  profits  which  ore  the  direct 
and  Immediate  fruits  of  the  contract  are 
recoverable.  There  are  many  cases  in 
which  the  profit  to  be  made  by  the  bar- 
gain is  the  only  thing  purchased,  and  in 
such  cases  the  amount  of  such  profit  Is 
strictly  the  measure  of  damages.  Wood's 
Mayne,  Dam. .p.  82.  It  haA  been  held  that, 
when  tbe  defendant  refuse^  to  allow  the 
contracts  to  be  executed,  the  Jury  should 
allow  the  plaintiffs  as  much  as  the  con- 
tract would  have  benefited  them, — profits 
or  advantages  which  are  the  direct  and 
immediate  fruits  of  the  contract,  entered 
into  between  the  parties,  and  part  and  par- 
cel of  the  contract  itself,  entering  Into  and 
constitu  tinga  portion  of  Itse  very  elements, 
something  stipluated  for,  and  the  right  to 
the  enjoyment  of  which  is  just  as  clear  and 
plain  as  to  tbe  fulfillment  of  any  other 
stipulation.  They  are  presumed  to  have 
been  taken  Into  consideration  and  delil)- 
erated  upon  before  thecuntract  waii  made, 
and  formed,  perhaps,  the  only  Inducement 
to  the  arrangement.  If  the  inducement  to 
the  plaintiffs  to  buy  this  lumber,  they  be- 
ing lumber  dealers,  and  trading  in  lumber, 
was  not  the  profits  they  were  to  make  by 
a  resale,  what  was  their  Inducement? 
And  If  the  sellers  did  not  understand  and 
contemplate  this  resale  on  a  profit,  what 
contemplation  on  the  subject  chh  be  rea- 
sonably ascribed  to  them  ?  See  Masterton 
V.  Mayor.etc..7Hill,62;  Morrison  v.Love- 
Joy,  6  Minn. S19,  (Gil. 224;)  Fox  v.  Harding. 
7Cush.516;  Devlin  v.  Mayor,  etc.,  63  N.Y.  8; 
McAudrews  v.  Tippett,  39  N.  J.  Law,  105; 
Kendall  BankNoteCo.  v.  Commissioners  of 
the  Sinking  Fund. 79  Va.  503:  Bell  v  Reyu- 
olds,  78  Ala.  511.  An  examination  of  the 
cases  will  show  that  the  courts  have  been 
endeavoring  to  establish  rules  by  the  ap- 
plication of  which  a  party  will  be  compen- 
sated for  tbe  loss  sustained  by  the  breach 
of  contract;  In  other  words,  for  the  bene- 
fits and  gain  he  would  have  realized  from 
its  performance,  and  nothing  more.  It  is 
sometimes  said  that  tbeproflt  that  would 
have  been  derived  from  performance  can- 
not be  recovered ;  but  this  is  only  true  of 
such  as  are  contingent  npon  some  other 
operation.  Profits  which  certainly  would 
have  been  realized  but  for  tbe  defendant's 
default  are  recoverable.  It  Is  not  an  nn- 
certainty  as  to  the  value  of  the  benefit  or 
gain  to  be  derived  from  performance,  but 
an  uncertainty  or  contingency  whether 
such  gain  or  benefit  can  be  derived  at  all. 
It  Is  sometimes  said  that  speculatlvedam- 
ages  cannot  be  recovered  because  tbe 
amount  is  uncertain,  but  such  remarks 
will  generally  be  found  applicable  to  such 
damages  as  it  is  uncertain  whether  sus- 
tained at  all  from  the  breach.  Sometimes 
the  claim  Is  rejected  as  being  too  remote. 
This  is  another  mode  of  saying  that  It  Is 
uncertain  whether  such  damages  resulted 
necessarily  and  Immediately  from  tbe 
breach  complained  of.  The  general  rule  is 
that  all  damages  resulting  necessarily  and 
immediately  and  directly  from  the  breach 
are  recoverable,  and  not  those  that  are 
contingent  and  uncertain.  The  latter  de- 
scription embraces,  as  I  think,  such  only 
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as  are  not  the  certain  result  ot  the  breach, 
and  doeti  not  embrace  such  aa  are  the  cer- 
tain result  of  the  breach,  but  uncertain  in 
amount,  for  which  the  plaintiff  will  be  fully 
compensated  by  recovering  the  value  ut 
his  bargain.  He  ought  not  to  have  more, 
and  I  think  he  is  not  precluded  from  re- 
covering this  by  any  Infirmity  in  the  law 
in  ascertaining  the  amount.  Walceman  v. 
Manufacturing  Co.,  101  N.  T.  205,  4  N.  E. 
Rep.  264;  Taylor  v.  Bradley,  4  Abb.  Dec. 
863;  Bell  v.  Reynolds,  78  Ala.  511.  In  this 
case  this  report  of  the  commissioner  was 
upon  the  correct  principle,  and  the  circuit 
court  erred  in  sustaining  the  defendants' 
exception  to  the  said  report ;  for  said  ex- 
ceptions should  have  been  overruled,  and 
the  commissioner's  report  confirmed.  The 
decree  of  the  circuit  court  appealed  from 
here  Is  therefore  erroneous,  and  the  same 
will  be  reversed  and  annulled,  and  this 
court  will  render  such  decree  as  the  said 
circuit  court  ought  to  have  rendered. 

HiNTON,  J.,  dissents. 

Lewis,  P.,  {dissentiag.)  In  this  case  I 
dissect  from  the  opinion  of  the  court  and 
am  for  afflrming  the  decree  ot  the  circuit 
court.  The  case  is  narrowed  down  by  the 
exception  to  the  commissioner's  report  to 
the  simple  question  of  the  measure  uf  dam- 
ages. The  rule  adopted  by  this  court  Is, 
in  my  opinion,  not  only  unjust,  but  con- 
trary to  the  long-settled  rule  which  gov- 
erns In  such  cases.  Here  the  measure  ot 
damages  is  held  to  be  the  loss  sustained 
by  the  appellants  by  reason  of  their  ina- 
bility, on  account  of  the  default  of  the  ap- 
pellees, to  fulfill  certain  contracts  made  by 
them  for  the  sale  and  delivery  of  lumber 
to  other  parties.  But  those  contracts 
were  collateral  to  the  contract  between 
the  parties  to  this  appeal,  and  were,  in 
point  of  time,  subsequent  thereto.  They 
could  not,  therefore,  have  been  in  the  con- 
templation of  the  parties  when  the  con- 
tract was  made,  the  breach  of  which  is 
the  subject  of  this  controversy. 

(88  Va.  Ztn 

Hudson  v.  Yost. 

(Supreme  Court  of  Appeals  of  VirginXa.    June 
28,  1891.) 

iNroNCTIOK— SaLK  on  EXBCUTION— DBSTBUCTION 

or  Records— Rkvibw. 

1.  Code  Va.  S  8376,  provides  that.  If  the  orig- 
inal papers  in  any  oause  be  lost  or  destroyed, 
the  court  wherein  the  case  is  may  docket  the 
same;  and,  "on  afSdavit  of  such  loss  or  destruc- 
tion, "  the  case  may  be  proceeded  in  upon  an  au- 
thenticated copy  of  what  is  lost  or  destroyed,  or 
proof  of  the  contents  thereof,  or  so  much  of  the 
contents  thereof  as  may  enable  the  court  to  de- 
termine the  case,  as  if  the  papers  had  not  been 
lost  or  destroyed.  Held,  that  where,  after  a  de- 
cree directing  a  sale  of  certain  lands  has  been 
rendered,  the  original  papers  have  been  burned, 
and  a  complete  oertlfled  ofBce  copy  thereof  ob- 
tained from  the  supreme  court,  to  which  the  case 
was  taken  on  appoiU,  an  injunction  will  not  lie 
to  enjoin  snoh  sale,  on  the  ground  that  no  "affi- 
davit of  the  loss  or  destruction"  was  filed,  where 
the  destruction  was  alleged  in  complainant's  bill, 
snpported  by  his  atBdavit,  and  admitted  in  de- 
fendant's answer,  supported  by  bis  affidavit. 

2.  In  such  action,  a  rxmtention  that  there  is  a 
defect  in  the  title  will  not  be  considered,  where 
the  original  case  was  fully  investigated  by  a  ref- 
eree,  and  his  report  confirmed   by  the  circuit 


court,  and  an  appeal  to  the'  supreme  court  dis- 
missed. 

Bill  for  an  injunction  by  one  Hudson 
against  W.  L.  Yost,  commissioner.  De- 
cree for  defendant.  Plaintiff  appeals. 
Affirmed. 

Mr.  Blair,  tor  appellant.  WUll&ma  Bros., 
W.L.  Yoat,  and  D.S.  Pierce,  for  appellee. 

Lact,  .T.  This  is  an  appeal  from  a  de- 
cree of  the  circuit  court  of  Bland  county, 
rendered  on  the  80th  day  of  September, 
1889.  The  bill  was  filed  to  injoln  the  ap- 
pellee from  selling  under  a  decree  of  said 
court  a  tract  of  land  decreed  to  be  sold  by 
the  said  court,  upon  tbeground  that,  since 
the  decree  was  rendered,  the  court-house 
of  Bland  county  had  been  destroyed  by 
fire,  and  all  of  the  court  papers  destroyed, 
and  among  them  the  records  of  the  suit  in 
which  the  said  decree  had  been  rendered ; 
and  praying  that  no  sale  be  allowed  to 
take  place  until  the  proof  had  been  taken 
to  supply  the  lost  record,  and  to  restraia 
the  sale  until  the  title  could  be  perfected. 
The  decree  under  which  this  sale  was  pro- 
posed to  be  made  was  rendered  at  the 
April  term,  1887,  and  an  appeal  had  been 
taken  to  this  court,  which  had  beeu  subse- 
quently dismissed.  The  defendant  an- 
swered, admitting  and  setting  forth  the 
destruction  of  the  records  in  Bland  coun- 
ty clerk's  office,  and  among  them  the  orig- 
inal papers  in  this  case;  but  asserting 
thut,  the  case  having  been  appealed  to 
the  supreme  court  of  appeals,  a  certified 
office  copy  of  the  said  record  was  thus 
preserved ;  and  it  was  obtained,  after 
some  delay,  having  been  for  some  time 
stolen  and  concealed.  But,  it  being  ot>- 
tained,  a  certified  transcript  of  the  orig- 
inal papers  was  presented  to  the  court, 
and  taken  and  held  as  a  sufficient  record, 
being  in  fact  complete  in  all  its  parts; 
when,  the  cause  coming  on  to  be  heard 
upon  the  said  bill  aud  answer,  the  circuit 
court  of  Bland  county  dissolved  the  in- 
junction September  30,  1SS9,  and  at  the 
April  term,  1890,  dismissed  the  bill  of  the 
plaintiff,  with  costs;  and  from  these  de- 
crees the  plaintiff  appealed.  The  ground 
of  the  appeal  is  that  the  record  of  the  case 
has  been  destroyed  by  fire,  and  the  same 
has  not  been  set  up  by  legal,  and  proper 
proof,  and  that  there  is  a  defect  in  the  title. 
As  to  the  second  assignment,  it  is  suffi- 
cient to  say  that  this  question  has  been 
put  to  rest  by  the  former  trial.  The  case 
having  been  fully  investigated  upon  a  ref- 
erence totbecommissloner,  and  his  report, 
and  confirmation  thereof  by  the  court  in  a 
decree  which  had  been  brought  to  this 
court  by  appeal,  and  the  appeal  dismissed, 
it  is  too  late  to  discuss  that. 

As  to  the  first  ground,  that  the  lost  rec- 
ord had  not  been  set  up  in  the  mode  re- 
quired by  law.  we  will  cite  the  statute, 
(section  3376  ot  the  Code  of  Virginia,) 
which  is  as  follows:  "If,  In  any  cause,  the 
original  papers  therein,  or  anyot  them,  or 
the  record  tor  or  in  an  appellate  court,  or 
any  paper  filed  or  connected  with  such 
record,  be  lost  or  destroyed,  the  court 
wherein  the  case  is,  or  in  which  it  would 
or  ought  to  be,  but  for  such  loss  or  de- 
struction, may  docket  the  same;  and.  on 
affidavit  of  such  loss  or  destruction,  tho 
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case  may  be  proceeded  In,  beard,  and  de- 
termined opou  an  authenticated  copy  ot 
what  is  lost  or  destroyed,  or  proof  ot  the 
contents  thereof,  or  npon  proof  of  so  mncb 
uf  the  contents  thereof  as  may  enable  the 
conrt  to  proceed  in,  bear,  and  determine 
the  case,  and  make  such  entry,  order,  or 
decree  therein  as  It  the  papers,  or  any  of 
tbem,  had  not  been  lost  or  destroyed." 
Upon  consideration  ot  this  statute,  the 
question  is  divested  ot  any  difficulty  or 
doubt  whatever;  the  case  in  hand  beins 
exprensly  and  distinctly  provided  for. 
But  it  is  said  tbe  statute  has  not  been 
complied  witb,  because  tbe  record  does 
not  disclose  an  affidavit  aa  to  the  loss  ot 
the  original  papero.  This  affidavit  Is  in- 
tended by  tbe  law  to  prove  the  loss  of  the 
original  papers.  But  in  this  case  the  bill 
alleges  the  loss  of  all  tbe  originals,  and  is 
supported  by  the  affidavit  ol  tbe  plaintiff. 
The  answer  admits  tbe  loss  of  the  orig- 
inal papers,  and  alleges  tbe  fact,  and  the 
answer  is  supported  by  the  affidavit  of  the 
defendant.  This  is  a  compliance  with  the 
law,  and  the  said  certified  copies  of  the 
orii^nal  papers  were  properly  admitted 
by  the  court,  and  tbe  case  was  properly 
proceeded  in,  beard,  and  determined  as  if 
the  papers  therein  had  not  been  lost  or  de- 
stroyed. And  there  was  no  error  in  the 
■aid  decree,  and  tbe  same  will  be  affirmed. 
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June 


(Supreme  Court  of  Appeals  of  Virolnia. 
23, 1891.) 

Afpointmbnt  or  Rbcbivbr— Right  to  AfpbaIt— 
Discretion  op  Coubt. 

1.  Code  Va.  %  3451,  provides  that  an  appeal 
may  be  allowed  in  any  case  in  chancery  wherein 
there  'Is  a  decree  or  order  requiring  the  posses- 
sion of  the  jjToperty  to  be  changed.  Held,  that 
a  decree  of  the  circuit  court  inequity,  appointing 
a  receiver,  is  appealable. 

2.  After  a  decree  in  an  action  to  subject  prop- 
erty fraodulenUy  conveyed,  a  receiver  may  be 
wpointed,  though  not  prayed  in  tbe  bill,  where 
the  circumstances  justify  it. 

3.  The  fact  appearing  from  the  commission- 
er's report  that,  independent  ot  the  land  sought 
to  l>e  subjected,  the  annual  value  of  defendant's 
real  estate  is  only  about  $300,  and  the  liens  there- 
on amount  to  about  100,000,  jnstifles  the  appoint- 
ment of  a  receiver. 

4.  Where  the  court  appointed  two  receivers, 
the  mere  fact  that  one  of  tbem  was  attorney  tor 
complainant  will  not  be  deemed  an  abuse  of  dis- 
cretion, where  the  other  was  attorney  for  defend- 
ant. 

Appeal  from  circuit  coart,  Bland  coun- 
ty; D.  W.  BoLBN,  Judge. 

Bill  in  equity  by  one  Hanks  against 
Samuel  B.  Shannon  and  others  to  subject 
certain  property.  Decree  for  plaintiff. 
Defendants  appeal.    Affirmed.  ■ 

Mr.  Harmaa,  for  appellants.  Wtlliitiati 
Bros,  and  Mr,  Pierce,  for  appellee. 

Lewis,  P.  This  was  a  suit  in  equity  in 
the  circuit  court  of  Giles  county  by  the  ap- 
pellee. Hanks,  against  Samuel  B.  Shannon 
and  others,  to  subject  tbe  real  estate  ol 
the  defendant  Shannon  to  the  satisfaction 
ol  two  judgments  recovered  by  tbe  plain- 
tifl  against  Che  firm  ot  Compton  &  Shan- 
non, ot  which  firm  the  defendant  Shannon 
was  a  member.  The  real  estate  sought  to 
be  subjected  consisted  of  several  tracts  of 


land  situate  in  Giles  county,  one  of  whicb 
was  conveyed  by  tbe  defendant,  prior  to 
tbe  recovery  ot  tbe  plaintiff's  judgments, 
to  Isaac  Hudson,  trustee,  for  the  benefit 
of  Alice  B.  Gisb,  in  consideration  of  her  in- 
tended marriage  with  the  defendant, 
whicb  marriage wasBoonattersolemnized. 
It  appears  from  the  commissioner's  report 
that.  Independent  of  the  land  conveyed  to 
Hudson,  trustee,  for  the  benefit  of  Mrs. 
Shannon,  which  Is  not  Involved  in  this  aii- 
peal,  the  annual  value  of  the  defendant's 
real  estate  is  only  f  200,  whereas  tbe  Hens 
thereupon  amount  in  tbe  aggregate  to 
about  f  20,000.  Upon  tbe  coming  in  ot  the 
commissioner's  amended  report  tbe  plain- 
tiff moved  tor  tbe  appointment  of  a  receiv- 
er, which  motion  was  granted  by  tbe  de- 
cree complained  of.  Tbe  appellee  has 
moved  to  dismiss  tbe  appeal  as  having 
been  improvidently  allowed,  on  the  ground 
that  an  appeal  will  not  lie  from  a  decree 
appointing  a  receiver.  But  we  are  ot 
opinion  that  this  objection  cannot  be  sus- 
tained. An  order  appointing  a  receiver  In 
a  case  like  this  changes  the  possession  as 
well  as  the  control  ot  the  property,  and 
is  therefore  em  braced  within  tbe  provision 
of  section  8454  of  the  Code,  which  enacts 
expressly  that  an  appeal  may  be  allowed 
in  any  case  in  chancery  wherein  there  Is  a 
decree  or  order  requiring  the  possession  of 
the  property  to  be  changed.  And  so  it 
was  decided  in  Smith  v  Butcher,  28  Grat. 
144,  in  which  case  it  was  held  that  an  or- 
der appointing  a  receiver  is  an  appealable 
order,  although  made  in  vacation.'  The 
same  case  is  also  an  authority  for  tbe  ac- 
tion of  the  circuit  court  in  appointing  a 
receiver  in  the  present  case,  although  there 
is  no  specific  prayer  tor  a  receiver  In  the 
bin.  Tbe  general  rule  is  that,  when  there 
is  no  such  prayer  in  the  bill,  and  tbe  ap- 
plication for  a  receiver  is  made  before  a 
decree,  it  will  not  be  granted.  But  at  the 
bearing,  or  at  any  time  after  a  decree,  a 
receiver  may  be  appointed,  thongh  not 
prayed  in  tbe  bill,  if  the  circumstances  of 
the  case  require  it.  1  Bart.  Cb.  Pr.  486. 
Tbe  appointment  of  a  receiver  is  a  matter 
resting  in  the  discretion  ot  tbe  court,  al- 
though it  Is  a  power  to  be  cautiously  ex- 
ercised. 'Where,  however,  as  In  tbe  pres- 
ent case,  tbe  lien  far  exceeds  the  value  of 
tbe  property,  an  order  appointing  a  re- 
ceiver will  not  be  reversed  by  an  appellate 
court.  It  is  objected  that  tbe  application 
was  not  supported  by  affidavits,  and  that 
there  is  nothing  to  show  that  tbe  proper- 
ty is  in  danger  of  being  wasted  or  Injured 
during  the  progress  of  the  suit,  in  case  a 
receiver  should  not  be  appointed.  But  it 
was  not  necessary  that  the  application 
should  have  been  supported  by  affidavit, 
nor  was  it  essential  that  the  court  should 
have  been  satisfied  tiiat  the  property  was 
in  danger  of  being  wasted  orlnjured.  The 
undisputed  tacts  appearing  from  tbe  com- 
missioner's report,  than  wlilcb  tberecould 
be  no  more  satisfactory  evidence,  were 
ample,  as  in  Smith  v.  Butcher,  to  justify 
the  appointment  ot  a  receiver  to  collect 
tbe  rents  and  profits  of  the  land,  to  be  ap- 
plied pro  tanto  to  tbe  payment  ot  the 
debts,  in  order  to  prevent  to  that  extent 
the  swelling  ot  tbe  debts  by  tbe  accumula- 
tion of  interest.    In  ^a<ith  v.  Butcher  nut 
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only  was  there  nothing  to  ebow  that  the 
appointment  of  a  receiver  was  necessary 
to  prevent  injury  to  the  propertypentfenfe 
Ute,  but,  on  the  contrary.  It  was  proved 
by  the  defendant,  In  oppusltion  to  the  ap- 
polntment  of  a  receiver,  that  he  had  Im- 

g roved  the  land,  and  enhanced  its  value 
y  the  jadlcloas  system  with  which  be 
was  managlne  It.  Yet  this  court,  In  pass- 
ing upon  the  objections  to  the  order  ap- 
pointing a  receiver,  used  this  language: 
"Under  all  the  circumstances  disclosed  by 
the  record,  the  probably  prot-ai-ted  litiga- 
tion, the  Insufficiency  of  the  property  of 
the  defendant  to  pay  bis  debts,  and  the 
Just  claim  of  thecreditorsto  havetherents 
and  profits  applied  first  to  keep  down  the 
interest,  and  then  to  the  reduction  of  the 
principal,  the  case  is  one  eminently  proper 
for  a  receiver. "  In  the  present  case  it  ap- 
pears that  all  the  judgments  reported 
against  the  appellant  Shannon  are  Judg- 
ments against  him  as  a  member  of  tbe  firm 
of  Compton  &  Shannon,  and  that  a  suit 
for  the  settlement  of  the  partnerahip debts 
is  pending  in  the  circnit  court  of  Bland 
county,  in  whicb  suit  the  property  of 
Comptun  is  sought  to  be  subjected  to  the 
payment  of  those  debts.  Accordingly,  the 
circuit  court,  in  Its  order  appointing  a  re- 
ce'ver.  very  properly  removed  the  case  to 
tbe  Bland  circuit  court,  to  be  there  heard 
together  with  the  suit  pending  in  that 
court.  It  would  seem,  however,  from 
what  appears  in  the  record,  that  the  prop- 
erty of  both  partners  will  not  be  sufficient 
to  pay  all  the  debts  in  full.  But.  be  that 
as  it  may,  enough  appears  to  justify  be- 
yond doubt  the  appointment  of  a  receiver 
In  the  present  case.  The  court  in  fact  ap- 
pointed two  receivers,— one  the  attorney 
of  the  plaintiff,  the  other  the  attornry  of 
tbe  defendant,— and  the  appointment  of 
the  plaintiff's  attorney  constitutes  an- 
other ground  of  objection  to  the  action  of 
the  lower  court.  This  objection,  however, 
is  not  only  made  for  the  first  time  in  this 
court,  but  thereis  nothing  In  the  record  to 
sustain  it.  The  general  rule  undoabtedly 
is  that  a  receiver  ought  to  he  un  indiffer- 
ent person  between  the  parties.  But  the 
selection  of  a  proper  person  is  very  much 
a  matter  within  thediscretionof  thecourt, 
and  hence  will  very  rarely  be  interfered 
*lth  by  an  appellate  court.  1  Bart.  Ch. 
Pr.  495:  High,  Bee.  §  ($5.  In  Coolcps  v. 
Coolces,  2  Be  Gex  J.  &  S.  528,  Lord  Justice 
KNiGHT-BRt'CK  observed  that  to  induce 
an  appellate  court  to  act  against  the  de- 
cision of  the  lower  judge  In  tbe  selection 
of  a  receiver,  it  is  necessary  to  find  some 
overwhelming  objection  in  point  of  pro- 
priety of  choice,  orsome  objection  fatal  In 
principle;  and  certainly  no  such  obiection 
is  found  in  tbe  present  case,  in  view  of  the 
fact  that  of  the  two  receivers  one  is  the 
appellant's  own  attorney.  We  are  tbere- 
tore  of  opinion  to  affirm  the  decree. 


(88  Va.  343) 

Stuabt  et  ah  v.  Hukt. 
(Supreme  Court  of  A-ppeals  of  Viivtnia.    Jnne 

24,  1891. ) 
DkCBKE  fob  INTERSST^-DaMAOM  for  DBTEJinOSf, 

In  an  action  of  debt  on  a  decree  for  the 
payment  of  a  certain  amount  of  interest,  Interest 


on  the  amonnt  of  tbe  decree  can  be  recovered  in 
the  shape  of  damages  for  its  detention. 

Error  to  circuit  court,  Washington 
county;  John  A.Kellt.  Judge. 

Roath  &  ataart,  for  plaintiffs  in  eri-or. 
White  &  Bucbaaun,lor  defendant  la  error. 

HiN'TON,  J.  The  case  is  as  follows :  The 
circnit  court  of  Washington  county,  at 
its  January  term,  1880,  rendered  a  decree 
In  the  chancery  cause  of  J.  D.  Mltchel  et 
als.  against  A.  McCall  et  als.,  directing 
one  of  its  commlssionerB  to  take  an  ac- 
count charging  Stuart,  Buchanan  &  Co. 
with  the  annual  rent  of  ¥2,.500  on  the  one- 
eighth  of  the  King  salt-works,  with  or 
without  Interest,  as  the  circumstances 
shown  might  warrant,  and  allowing  cred- 
its for  all  payments  made  to  the  receiver 
for  years  1864, 1865, 1866, 1867, 1868,  and  to 
show  the  balance,  if  any,  due  tbe  receiver. 
From  the  report  of  the  commissioner  it 
appeared  that  there  was  a  balance  due 
the  receiver  on  the  2d  of  April,  1869,  of  fl,- 
6UU,  and  that  the  interest  on  said  balance 
from  April  2, 1869,  to  May  2, 1882,  was  %\,- 
177.50.  At  the  hearing  the  court  decreed 
in  favor  of  Samuel  F.  Hurt,  receiver  of 
the  circnit  court  of  tbe  United  States  for 
the  western  district  of  Virginia  In  the 
case  of  John  Vints,  Administrator,  vs.  The 
Heirs  of  John  Allen  and  Hannah  Allen  for 
tbe  aforesaid  sum  of  f  1,500  and  costs,  sub- 
ject to  a  credit  of  one-sixth  part  of  the 
principal  sum,  which  it  wasadmittedthat 
Mra.  A.  E.  T.  Campbell,  who  was  entitled 
thereto,  had  settled  with  Messrs.  Stnart 
and  Palmer  by  some  arrangement  among 
themselves.  The  decree,  however,  recites: 
"And,  It  appearing  to  the  court  that  the 
said  sum  [meaning  the  fl,177.50]  is  for 
Interest  upon  unpaid  rent,  the  court  doth 
therefore  decline  to  allow  Interest  upon 
the  sum  hereinbefore  decreed,"  manifestly 
referring  to  the  sum  of  $1,177.50  of  iuteresC 
mentioned  above.  On  this  decree  the  de- 
fendant in  error  Instituted  an  action  of 
debt  in  the  court  below  against  the  plain- 
tiffs in  error,  and,  a  jury  being  waived, 
thesaid  i.-ourt  rendered  at  Its  October  term, 
1890,  the  Judgment  which  Is  the  subject  of 
this  writ  of  error,  for  the  amount  of  the 
decree,  to-wit,  f  1,250,  with  interest  thereon 
from  the  da^e  of  said  judgment  until  paid, 
and  costs,  and  lor  $631.25  damages  for  the 
detention  of  the  said  debt  from  the  12th 
day  of  May,  1882,  tbe  date  of  the  decree 
sued  on.  Now,  it  is  Insisted  on  behalf  of 
the  plaintiffs  in  error  that  the  court  below 
erred  in  allowing  said  damages  for  tbe 
■detention  of  tbn  debt  in  lieu  of  interest. 
The  theory  of  the  plaintiffs  in  error  seems 
to  be  that  the  decree  was  rendend  for 
a  balance,  flo  part  of  which  was  principal, 
but  all  of  which  was  interest;  and  that, 
as  the  gHneral  rule  of  law  is  that  interest 
shall  not  t)ear  interest,  (see  Pindall's  Ex'x 
V.  Bank,  10  Leigh,  50C,J  interest  cannot  bo 
recovered  in  the  shape  of  damages.  The 
vice  in  this  argument,  however.  Is  that  It 
overlooks  tiie  fact  that  the  decrcechnnged 
the  character  of  the  IntcrcKt,  and  con- 
verted It  Into  a  debt,  which  carried  with  it 
the  incidents  of  costs.  Hen,  etc.  Such  a 
debt  is  due  presently,  and  we  can  per- 
ceive  no  gooa  reason  why.  If  It  should  not 
be  paid,  damages  should  not  be  recovered 
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for  its  detention.  "ItlanatoraUocitice.* 
Bays  Judge  Pgndlbton  In  Jones'  Ex'r  v. 
WilUams.  2  Call.  102,  "that  be  who  has 
the  use  of  another'n  money  sbonM  pay 
interest  on  it ;  **  and  this  seems  to  be  the 
policy  of  the  Ipgislatarn,  if  anything  can 
be  gathered  from  tbestatntes  tlxing  the 
period  for  the  commencement  of  interest 
where  the  verdict  fixes  none,  and  pruTid- 
ing  that  the  Judgment  or  decree  may  be 
rendered  for  interest  on  the  principal  snm 
recovered  until  such  jadgment  be  p«id, 
where  no  ]ory  is  impaneled.  See  sections 
8390,  8391,  Code  1887.  In  Tatewell  r. 
Saunders,  13  Orat.  868,  Judge  Moncurb 
says:  "In  this  state  interest  is  generally 
recoverable  on  a  Judgment,  both  at  law 
and  inequity."*  He  then  adds:  "But  if 
the  Judgment  does  not  carry  interest  on 
its  face,  it  can  only  be  recovered  by  action 
or  suit  upon  the  Jadgment. "  In  Mercer's 
Adm'r  V.  Beale.  4  Leigh,  189,  Judge  Tdck- 
BB  said :  "That  in  an  action  of  debt  up- 
on a  Judgment,  the  plaintiB  may,  in  the 
shape  of  damages,  recover  Interest  upon 
his  demands,  is  a  proposition  too  plain 
to  have  required  proof;"  although  he  sub- 
sequently says  that,  while  interest  on  a 
Judgment  not  carrying  interest  may  be 
given,  it  is  not  a  matter  of  coarse.  And 
that  such  an  action  lies,  and  that  the  same 
Jadgment  can  be  rendered  upon  a  decree 
of  a  court  of  chancery  as  upon  a  Judg- 
ment at  law,  see  2  Bob.Pr.  (New Ed.)  124; 
•Pennington  v.  Uibsou,  16  How.  76;  3 
Bart.  Cb.  Pr.  827.  It  seems  to  be  sup- 
posed.'however,  by  the  plaintiff  io  error 
that  the  question  of  interest  is  adjudged 
in  bis  favor  by  the  decree  of  the  circuit 
court.  We  do  not  so  understand  the  Ian- 
guage  of  the  decree.  The  chancellor  was 
acting  upon  the  report  of  the  commis- 
sioner, which  showed  the  interest  on  the 
balance  of  money  ascertained  to  be  due 
down  to  the  time  of  the  rendering  of  the 
decree:  and  that  is  the  interest  which  we 
understand  that  the  court  refused  to  al- 
low. We  flAd  no  error  in  the  decree  of 
tbe  circuit  court,  and  it  must  be  affirmed. 

(B8  Va.  J59)  

Boon  v.  Simmons. 

(Supreme  Cawrt  qf  Avveala  of  Firgfinia.    July 
9.1B91.) 

Tax-Sals— CoNmifAnox—TAX-DBBs. 
Act  Va.  Feb.  98,  188B,  \  B,  provides  that 
within  80  days  after  a  tax-sale  the  treasurer  shall 
report  same  to  tlie  county  oourt  if  in  session, 
ana,  if  not  in  session,  at  its  next  term,  and  re- 
coPQ  the  retnm  of  the  report  thereot,  and  "con- 
tinue the  matter  until  the  next  term,  for  ezcep- 
tioos  to  be  filed  by  any  person  aileoted  by  such 
report;"  and,  U  the  proceedings  appear  regular, 
tlie  ooart  "slutll  oonflrm  said  sale. "  A  sale  was 
blade  under  such  aot,  but  the  connty  court  failed 
to  confirm  the  treasurer's  report  thereof  then  or 
at  any  subsequent  term,  or  to  give  a  deed,  and 
tbe  purchaser  never  took  possession.  Bix  months 
latar  the  same  property  was  regularly  sold  un- 
der attachment  proceedings  to  a  purchaser  with- 
out notice,  actual  or  constructive,  who  held  pos- 
•essiun  for  about  three  years,  when  the  court  en- 
deavored to  confirm  the  former  tax-sale,  and  ex- 
ecuted a  deed,  which  conveyed,  not  tbe  land  de- 
scribed in  the  treasurer's  report  as  ".two  acres 
for^  poles,  near  H.,"  but  "the  following  de- 
scribed real  estate,  situated  in  •  •  *,  consist- 
tingof  lots  •  •  *  on  the  surveyof  •  •  •  of 
lots  of  the  D.  estate. "  field  that,  on  suit  by  the 
porctiaser  at  the  attactunent  sole  to  remove  a  clond 


from  his  title,  the  tax-deed  will  be  declared 
void. 

Appeal  from  circuit  court,  Roanoke 
county;    H.  E.  Bi.,air,  Judge. 

Action  by  Sparrel  F.  Simmons  against 
Walter  Z.  Boon  to  remove  a  cloud  from 
title.  Decree  for  plaintiff.  Defendant  ap- 
peals.   Affirmed. 

Penn  &  Cucke,  for  appellant.  Bana- 
trough  &  Hansbrough,  for  appellee. 

Pauntlkboy,  J.  The  appellant,  Walter 
Z.  Boon,  complains  of  a  decree  of  the  cir- 
cuit court  of  Roanoke  county, pronounced 
on  the  6th  day  of  April,  18U1,  in  a  cause 
therein  pending,  in  which  S^parrel  F.  Sim- 
mons is  complainant  and  the  said  Walter 
Z.  Boon  is  defendant.  The  record  dis- 
closes the  following  case:  On  the  19th  day 
of  December,  1887,  W.  W.  Brand,  treasurer 
of  Roanoke  county,  sold  a  certain  tract  or 
parcel  of  land  described  as  "two  acres  and 
forty  poles,  near  Salem,"  assessed  in  the 
names  of  J.  W.  Shell,  T.  D.  Shell,  and  £.  A. 
Shell,  as  deliuquent  for  payment  of  taxes 
due  and  unpaid  for  tbe  year  1886,  to  the 
amount  of  $2.47.  which  said  lands  at  said 
sale  were  purchased  by  Walter  Z.  Boon, 
appellant,  for  the  sum  of  f  2.72.  This  sale 
and  all  the  proceedings  were  under  an  act 
of  tbe  general  aasemtjly,  passed  February 
26, 1886.  Acts  1885-S6,  p.  280.  The  list  of 
the  sales  made  Decern  l)er  19, 18S7,  by  the 
said  treasurer,  (of  which  this  sale  of  tbe 
said  two  acres  and  forty  poles  was  one,) 
was  returned  to  tbe  county  court  of  Roa- 
noke county  at  its  January  term,  1888,  and 
there  was  made  and  entered  by  and  in 
the  said  court  at  its  said  January  term, 
1888,  the  following  order,  viz. :  "This  day 
W.  W.  Brand,  treasurer  of  this  county, 
returned  to  this  court  a  list  of  real  estate 
within  the  county  of  Roanoke,  sold  In  the 
month  of  December,  1887,  for  the  non-pay- 
ment of  taxes  thereon  for  tbe  year  1886 ; 
and,  the  court  seeing  no  cause  to  doubt 
the  correctness  of  the  said  list,  it  is  or- 
dered that  a  copy  thereof  be  certified  to 
the  auditor  of  .public  accounts,  and  that . 
the  original  t>e  recorded  In  a  well-bound 
book,  properly  indexed,  to  be  preserved 
in  tbe  clerk's  office  of  this  court."  No 
other  order  concerning  the  said  sate  to 
Boon  was  made  by  the  said  county  court 
until  tbe  January  term,  1890,  when  Ihe 
court  made  the  following  order:  "This 
day  Walter  Z.  Boon,  who  was  the  pur- 
chaser of  n  tract  of  two  acres  and  forty 
poles.iying  near  Salem  in  this  county,  and 
assessed  in  the  names  of  J.  W.,  T.  D.,  and 
E.  A.  Shell,  at  a  sale  of  lands  delinquent 
for  taxes  for  the  year  1886,  made  by  W. 
W.  Brand,  treasurer  of  Roanoke  county, 
on  the  19th  day  of  December,  1887,  returned 
to  tbe  court  a  plat  and  qertiticate  of  sur- 
vey of  said  land  made  by  the  surveyor  of 
this  county,  which  the  court,  upon  exam- 
ination, finds  to  be  In  conformity  to  tbe 
law,  and  orders  the  same  to  be  recorded, 
and  that  the  clerk  do  make  the  necessary 
deed  conveying  the  said  tract  to  the  said 
purchaser."  In  pursuance  of  the  forego- 
ing order,  the  clerk  of  the  said  county 
court,  by  a  deed  dated  February  18, 1890, 
conveyed  to  the  said  Walter  Z.  Boon,  not 
the  land  described  on  the  list  returned  by 
the  treasurer  aforesaid  to  the  county  court 
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at  the  January  term,  1888,  as  "two  acres 
forty  poles,  near  Salem,"  bot  "the  fol- 
lowing described  real  estate,  situated  in 
the  town  of  Salem,  Koanoke  county,  Va., 
near  the  depot  u(  the  Norfolk  and  Western 
Railroad,"  within  certain  metes  and 
bounds,  and  "consisting  of  lots  119,  1%, 
121,  122, 123,  64,  65,56,  57,and58,on  the  sur- 
vey of  John  Snyder  of  lots  of  the  Dup- 
more  estate."  It  appears  from  the  copy 
of  the  record  of  the  circuit  court  of  Roa- 
noke county  that,  under  attachment  pro- 
ceedings iu  the  said  court  against  the  said 
Shells,  owners  of  the  said  lots,  they,  the 
said  lots,  were  sold,  and  purchased  on  the 
22d  day  of  May.  1888.  by  Sparrel  F.  Sim- 
mons, the  appellee,  for  the  sum  of  $801, 
which  be  paid,  and  the  sale  was  confirmed, 
and  a  deed  was  made  to  the  said  Sim- 
mons, in  pursuance  of  the  order  of  the 
said  court,  by  F.  C.  SheU,  J.  W.  SheU,  T. 
D.  Shell,  and  W.  Lee  Rrand,  deputy-sheriff 
of  Roanoke  county,  and  the  said  Simmons 
was  put  into  possession  of  the  said  lots, 
which  possession  he  has  held  uninterrupt- 
edly to  this  time.  It  nowhere  appears 
that  the  said  Boon  has  ever  bad  posses- 
sion of  any  part  of  the  said  lots  in  contro- 
versy. In  May,  1890,  Sparrel  T.  Simmons 
(the  appellee)  instituted  this  suit  In  the 
circuit  court  of  Roanoke  county  to  have 
the  aforesaid  sale  of  the  said  lots  made  De- 
cember 19, 1887,  by  the  said  treasurer,  W. 
W.  Brand,  and  the  deed  for  the  same, 
made  to  the  said  Walter  Z.  Boon  by  the 
aforesaid  McCanley,  clerk  of  the  county 
court  of  Roanoke  county,  February  13, 
1890,  declared  to  be  illegal,  null,  and  void, 
and  to  vacate  the  same,  as  a  cloud  upon 
bis  title  to  the  aforesaid  land  in  contro- 
versy ;  and  the  said  circuit  court  rendered 
the  decree  of  April  6, 1891,  declaring  the 
said  sale  to  be  illegal,  null,  and  void,  and 
vacating  and  annulling  the  said  deed  of 
February  13, 1890,  made  by  the  said  clerk, 
McCauley,  of  the  county  court  of  Roanoke 
county,  to  the  said  Walter  Z.  Boon,  the 
appellee.  We  are  of  opinion  to  alBnu  the 
said  decree  appealed  from,  for  the  reasons 
given  in  writing  by  the  judge  of  the  cir- 
cuit court,  filed  with  the  decree,  and  made 
part  of  the  record,  in  an  elaborate  opinion. 
The  record  shows  sundry  defects  and  ir- 
regularities in  the  proceedings  attending 
the  sale  of  the  real  estate  in  controversy, 
and  in  the  deed  itself,  sufficient  to  warrant 
the  annulment  of  the  said  sale  and  deed. 
Section  6  of  the  act  of  February  26,  188B, 
under  which  the  sale  was  made,  and  all 
the  proceedings  were  had,  is  as  follows: 
"(5)  Within  thirty  days  after  the  sales 
have  been  completed  the  treasurer  shall 
report  all  the  sales  to  the  county  court  of 
bis  county,  or  corporation  court  of  his 
city,  •  •  •  the  court  is  in  session,  and, 
if  not  in  session,  at  its  next  term,  shall  en- 
ter on  record  the  fact  of  the  return  of  the 
report  ol  said  sale,  and  shall  continue  the 
matter  until  the  next  term,  for  exceptions 
to  be  flied  by  any  person  affected  by  such 
report;  and,  if  no  cause  be  bown  to  the 
contrary,  or  in  so  far  as  the  said  report 
appears  to  be  proper,  and  the  sales  to 
have  been  regularly  made,  the  court  shall 
confirm  said  sale,  and  make  the  same 
binding  upon  the  parties  in  interest,  sub- 
ject to   the   limitations  and   exceptions 


hereinafter  described ;  and  writs  of  pos- 
session may  in  all  cases  he  granted  to  the 
said  purchasers  during  term,  or  at  any 
time  thereafter  on  demand,  whether  said 
purchaser  shall  be  a  person,  company, 
firm,  or  corporation,  or  the  auditor  of  the 
state."  Though  positively  and  peremp- 
torily commanded  to  continue  the  matter 
reported  at  the  January  term,  of  the  sale 
made  of  this  land  in  controversy  by  the 
treasurer,  until  tlie  next  term,  for  excep- 
tions to  be  filed  by  any  person  affected  by  ' 
the  said  report  and  proceedings  of  the 
treasurer,  and  thereafter  at  the  next  suc- 
ceeding February  term,  or  at  some  subse- 
quent term,  to  confirm  the  said  sales,  and 
make  the  same  binding  upon  the  parties 
in  Interest,  the  county  court  failed  to  con- 
tinue the  matter  of  the  treasurer's  report 
of  the  said  sale,  at  its  January  term,  1888. 
and  did  uot  make  an  order  confirming  tbo 
sale  of  the  land  in  controversy  to  Boon, 
to  make  it  binding  upon  the  parties  in  in- 
terest, at  that  January  terra,  nor  at  any 
subsequent  term,  of  the  said  court.  With- 
out such  order  of  confirmation,  the  sale  to 
Boon  was  null  and  void;  the  essential  re- 
quirement of  the  fifth  section  of  the  act  of 
February  26, 18^6,  under  which  the  sale 
was  made  and  the  proceedings  subsequent 
were  had.  being  that  the'  report  of  the 
sale  by  the  treasurer  shall  be  continued 
for  one  term,  for  a  most  positive  and 
provident  reason  given,  and  that  then, 
this  having  been  done,  "the  court  shall 
confirm  the  said  sale,  and  make  the  same 
binding  upon  the  parties  in  interest."  It 
is  well  established  by  the  decisions  of  thin 
court  that,  whenever  it  is  necessary  for  a 
court  to  confirm  a  sale,  there  is  no  sale 
until  the  order  of  confirmation  is  made. 
"Judicial  confirmation  of  tlie  sale,  when 
required  by  law,  is  essential  to  a  valid 
title,  but  no  confirmation  can  aid  avoid 
title."  2  Blackw.  Tax-Titles,  §  674;  2 
Minor,  Inst.  p.  322.  •*  The  power  to  sell 
land  for  non-payment  of  taxes  is  not  a 
rommOn-law  power,  but  arises  entirely 
from  the  statutes,  and  therefore  exists 
only  when  the  conditions  prescribed  by 
the  statute  are  fulfilled;  and,  since  these 
statutes  are  penal,  and  the  proceedings 
under  them  ex  parte,  summary,  executive, 
rather  than  judicial,  and  an  infringement 
of  the  rights  of  property,  only  tolerated 
by  reason  of  necessity,  great  strictness 
and  exactness  in  following  the  law  is  re- 
quired in  favor  of  the  land-owner.  All 
acts  preRcribed  by  the  statute  must  be 
performed  in  the  place,  manner,  form,  and 
time  therein  named;  every  provision  In 
which  the  owner  can  possibly  have  an  in- 
terest must  be  strictly  obeyed,  or  the  re- 
sulting tax-title  will  be  void. "  1  Blackw. 
Tax-Titles,  §  121.  In  section  126  the  same 
writer  says :  "  The  proceedings  are  ad  verse, 
exparte,  »  •  •  and  stntutory.and  have 
nothing  to  stand  upon  but  the  statute, 
froui  which,  H  they  vary,  they  can  lay  no 
claim  to  Its  support,  and  are  therefore 
wholly  without  support.  The  purchaser 
claims  under  the  statute;  by  that  let  his 
pretensions  be  judged.  The  consideration 
Isgrossly  inadequate.  The  maxim  cave/tt 
emptor  applies  with  great  force  to  tlie 
purchaser.  If  the  forms  of  law  can  be  de- 
parted from  at  all,  a  dangerous  power  is 
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pat  in  the  hands  of  the  ofScers,  and  great 
difficulty  will  be  toand  In  deciding  bow 
far  departure  may  go.  If  at  all,  why  not 
any  distance?  The  ofBcer  sella  what  he 
dues  not  own,  and  has  no  interest  in 
and  DO  aathority  over,  except  as  agent  of 
the  law.  He  is  made  agent  for  this 
purpose  by  certain  prescribed  steps,  and, 
if  a  single  condition  is  absent,  bis  agency 
fails.  Moreover,  the  law  is  penal  in  its 
nature,  and  innst  be  strictly  construed." 
And  In  section  137  the  same  writer  quotes 
the  words  of  Chief  Justice  Mabshai.l  in 
the  case  of  Thatcher  v.  Powell,  6  Wheat. 
119:  "That  no  Individual  or  public  ofBcer 
can  8<>1I  and  convey  a  good  title  to  the 
land  of  another,  unless  authorized  to  do 
so  by  express  law,  is  one  of  those  self-evi- 
dent propositions  to  which  the  mind  as- 
sents without  hesitation ;  and  that  tba 
person  invested  with  such  a  power  must 
pursue  with  precision  the  course  prescribed 
by  law,  or  his  act  is  invalid,  is  a  principle 
which  has  been  repeatedly  recognized  in 
this  court."  lu  Wilsons  v.  Bell,  7  Leigh, 
22,  this  court  said :  "It  is  the  well-settled 
law  that  he  that  claims  under  a  forfeiture 
must  show  that  the  law  has  been  exactly 
complied  with, "  See,  also,  Yancey  v.  Hop- 
kins, 1  Munf.  419;  Nalle  v.  Fenwick,  4 
Rand.  (Va.)  685;  Allen  v.  Smith,  1  Laigb, 
231,  248;  Jesse  v.  Preston,  6  Grat.  120. 
The  i:ecord  shows  that  the  sale  made  and 
reported  by  the  treasurer  to  the  January 
term,  1888,  of  the  county  court  of  Roanoke 
county,  of  "two  acres  and  forty  poles,  near 
Salem,"  to  the  appellant.  Boon,  was  not 
continued  as  the  law  required;  that  no 
order  of  confirmation  by  the  said  court  of 
the  said  ^ale  was  ever  made,  so  as  to  make 
the  same  binding  upon  the  parties  in  in- 
terest ;  and  tbat  Boon  never  sued  out  a 
writ  of  possensioD,  or  took  possession,  of 
the  land  In  controversy,  which  he  was  re- 
ported to  have  bought  at  a  sale  of  land 
delinquent  for  taxes  for  $2.72,  but  wliloli 
sale  was  never  confirmed  so  as  to  consum- 
mate his  tax-title,  or  to  bind  or  divest  the 
title  of  the  owners  of  the  land  delinquent. 
The  appe11ee,Simmons, is  not  a  delinquent 
owner  failing  to  pay  the  taxes  on  his  land, 
but  an  innocent  purchaser  for  value, — 9801 
cash, — without  notice,  actual  or  con- 
structive, of  the  claims  of  the  tax-sale  pur- 
chaser. Under  a  decree  in  a  suit  in  chan- 
cery and  sn  order  in  attachment  proceed- 
ings, which  were  pending  in  the  circuit 
court  of  Roanoke  county  at  the  time  of 
the  sale,  December  19,  1887,  to  Boon,  the 
sheriff  of  Roanoke  county  sold  the  laud  in 
controversy  to  the  appellee,  Simmons, 
■who  paid  the  price,  f  801  ca8h,rep"orted  the 
sale  to  the  circuit  court,  which  was  ap- 
proved and  confirmed,  and  a  deed  of  con- 
veyance made  to  Simmons  as  said  pur- 
chaser at  the  said  judicial  sale,  July  7, 
1SS8,  which  was  united  in  both  by  the  said 
officer  of  the  circuit  court  and  the  Shells, 
the  assessed  owners  of  the  land,  and  on 
that  day  admitted  to  record.  Possession 
of  the  land  was  delivered  to  the  appallee 
immediately  by  virtueof  his  said  purchase, 
and  actual  possession  thereof  he  has  re- 
tained ever  since.  Tills  is  not  a  suit  for 
the  possession  of  the  land,  but  is  a  suit  by 
the  purchaser  at  b.  judicial  sale,  who  has 
paid  the  purchase  money,  and  been  in  pos- 


BesBion  since  July  7, 1888,  under  a  decree 
of  the  circuit  court  of  Roanoke  county,  to 
remove  the  cloud  upon  hiB  title  by  the  tax- 
title  claim  of  the  appellant  as  purchaser 
at  a  sale  made  by  the  treasurer  of  Roa- 
noke for  delinquent  taxes  on  the  19th  day 
of  December,  1887,  which  Bale  was  never 
confirmed  or  consummated  according  to 
law.  The  deed  of  February  13, 1890,  from 
the  clerk  of  the  county  court  of  Roanoke 
county  was  illegal  and  void,  because  the 
county  court  had  never  confirmed  the 
Bale,  nor  in  other  essential  and  material 
preacriptions  of  law  proceeded  properly 
and  regularly;  and,  while  the  sale  re- 
ported described  the  land  sold  as  "  two 
ocres  and  forty  poles,  near  Salem,"  the 
deed,  describes  and  conveys  "ten  lots  in 
the  town  of  Salem,  near  the  depot  of  the 
Norfolk  and  Western  Railroad."  Nob 
constat  tbat  it  is  the  same  land.  For  the 
foregoing  reasons  we  are  of  opinion  that 
there  is  no  error  in  the  decree  of  the  cir- 
cuit court  of  Roanoke  appealed  from,  and 
tbat  the  same  must  be  affirmed. 


(88  Va.  236) 


Hubble  v.  Colb. 


(Supreme  Court  of  Appeals  of  Vh-ginia.    July 
9,  1891.) 

Rkmediks  ov  Tenant— Bbeach  of  Covbsant. 

Where  a  lessor  prevents  the  lessee  from 
enjoylngr  the  leased  property  by  a  preliminary 
injunction,  which  is  afterwards  dissolved,  the 
fact  tbat  the  lessee  has  a  right  of  action  on  the 
injunction  bond  will  not  bar  his  action  of  cove- 
nant. 

Action  for  breach  of  covenant  by  one 
Hubble  against  one  Cole.  Judgment  for 
defendant.  Plaintiff  appeals.  Reversed 
and  remanded. 

F.  S.  Blair,  for  plaintiff  in  error.  Bncb- 
anan  &  Jiuchanaa  and  St.  John,  for  de- 
fendant in  error. 

Lact,  J.  This  is  a  writ  of  error  to  a 
judgment  of  the  circuit  court  of  Smythe 
county,  rendered  at  the  March  term,  ISiH). 
The  actloniscovenunt,  and  the  declaration 
set  forth  that  on  the  30tb  day  of  De- 
cember, 1881,  in  the  connty  of  Smythe, 
the  defendant  leased  for  the  terra  of  five 
years  to  the  plaintiff,  in  consideration  of 
the  sum  of  93,000,  to  be  paid  to  her  as 
stated  in  the  deed  of  lease  executed  by 
them,  certain  ri^al  estate  situated  in  the 
said  county,  with  conditions  stated  and 
set  forth  In  said  deed;  that  the  plalntin 
performed  all  the  covenants  of  the  said 
deed  on  his  part,  but  tbat  the  defendant 
did  not  perform  on  ber  part,  setting  forth 
tlie  breaches,  and  by  injunction  prevented 
the  plaintiff  from  cultivating  the  land, 
etc.,  and  deprived  him  of  the  use  and 
profit  of  the  said  land  mentioned  in  the 
declaration  from  the  28tli  day  of  Novem- 
ber, 18S3,  until  after  the  expiration  of  the 
lease;  that  the  said  injunction  was  by  de- 
cree of  the  supreme  court  of  appeals  of 
Virginia  dissolved,  and  the  bill  dismissed ; 
and  laid  his  damages  at  $4,500.  The  de- 
feudantdemurred  to  the  declaration,  which 
demurrer  the  court  sustained,  and  ren- 
dered judgment  for  the  defendant,  from 
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which  Judgment  the  plntntlft  applied  for 
and  obtained  a  writ  of  error  to  tbla  court. 
The  gronnd  of  the  conrt'e  decision  Is  that 
the  commou-law  action  of  covenant  will 
not  lie  when  the  alleged  breach  was  by  le- 
gal process,  as  by  Injunction;  that,  when 
damage  was  caased,  and  the  injunction 
not  Busrained,  the  injunction  bond  fur- 
nished the  only  remedy,  all  others  being 
merged  therein.  Mr.  High  says,  (High, 
In].  §  1648:)  "Some  conflict  of  anthority 
exists  as  to  whether  a  defendant  In  an 
injunction  suit  may,  by  an  action  on  the 
case,  recover  damages  for  having  been 
enjoined  without  cause;  and  the  rule  has 
been  broadly  stated  that  no  such  right 
of  action  exists.  The  better  doctrine,' 
however,  seems  to  be  that  defendant's 
right  of  action  at  common  law  is  not 
merged  in  the  remedy  upon  the  bond,  and 
that  an  action  In  the  case  wil  lie; "  citing 
Cox  V.  Taylor,  10  B.  Mon.  17.  Mr.  Barton 
says,  in  his  Chancery  Practice,  (page  478:) 
"The  right  to  damages  upon  the  dissolu- 
tion of  an  injunction  is  independent  uf  any 
statutory  provision  upon  the  subject, 
and  amid  some  conflict  of  the  decided 
cases  it  is  said  that  this  right  is  cumula- 
tive of,  and  in  addition  to,  the  right  of 
action  at  law  upon  the  injunction  bond. 
While  the  court  decrees  damages  npon 
the  dissolution,  it trannot  go  beyond  the 
injonctlon  bond,  so  far  as  the  penalty  is 
fixed  therein,  and,  when  damages  have 
been  thus  awarded,  the  decree  of  the 
court  is  conclusive  as  to  the  amount 
which  can  be  recovered  in  an  action  on 
the  bond;  but  not  so  the  right  of  action 
on  the  contract,  whose  covenants  have 
been  broken."  Mr.  Lawson  says,  (Law- 
son,  Rights,  Rem.  &  Pr.  §3704:)  "It  is 
now  held  that  the  defendant  in  an  injunc- 
tion suit  has  a  common -law  right  of  ac- 
tion to  recover  damages  for  having  been 
improperly  enjoined,  In  addition  to  his 
remedy  npon  the  bond."  Mitchell  v. 
Railroad  Co.,  75  Ga.  898;  Manlove  v.  Vick, 
65  Miss.  567;  Gorton  v.  Brown,  27  111.  489; 
Iron  Mountain  Bank  v.  Mercantile  Bank, 
4  Mo.  App.  505;  Hayden  v.  Keith, 82  Minn. 
277,  20  N.  W.  Rep.  195.  In  some  of  the 
states  this  matter  Is  regulated  by  statute, 
and  it  Is  provided  by  law  that  before  de- 
cree defendant  may  file  his  account  for  all 
damages,  and  have  them  in  that  suit  al- 
lowed ;  but  when  there  is  no  specific  mode 
prescribed  by  the  statute  of  assessing 
damages,  and  no  such  provision  exists 
by  statute,  the  risht  of  action  at  law 
is  In  addition  to  the  remedy  upon  the 
bond.  The  declaration  states  a  good 
cause  of  action,  and  the  demurrer  should 
have  been  overruled.  The  defendant  was 
undoubtedly  bound  by  her  deed;  and  If, 
withont  Bufflcient  cause,  (and  the  dissolu- 
tioD  of  the  injunction  and  dismissal  of  the 
bill  is  conclusive  of  that,>  the  defendant 
deprived  the  plaintiff  of  the  benefits  and 
profits  accruing  to  him  thereunder,  she 
should  undoubtedly  respond  in  damages. 
The  Judgment  appealed  from  Is  erroneous, 
and  the  same  will  be  reversed  and  an- 
nulled, and  the  cause  remanded  tor  a  new 
trial  to  be  had  therein,  when  the  demur- 
rer must  be  overruled,  and  the  case  pro- 
reeded  in  to  final  judgment  upon  the 
merits. 


(87  0».  897> 

"Wklw  et  al.  V.  Mayor.  Etc.,  of  City  or 
Savannah  et  hL 
(Supreme  Court  of  Oeorgia.    July  SO,  189L) 
Taxation— Taxablb  Propbbtt— iNJtJKcnoir. 
1.  Real  estate  in  Savannah,  held  by  purcbaso 
from  the  city,  the  terms  of  purchase  being  the 
payment  of  an  annual  ground-rent  forever,  or,  at 
the  election  of  the  purchaser,  his  heirs,  execu- 
tors, administrators,  or  assigns,  the  payment  in 
full  of  the  stipluated  porohase  money  at  any 
time,  is  taxable  by  the  manldpal  government  as 
the  property  of  the  porchaser  or  \^  snooessor  in 
the  title. 

8.  There  was  no  error  In  denying  the  injunc- 
tion prayed  for  to  restrain  the  ooUeotion  ol  the 
tax. 
(SyUabue  by  the  Court.) 

Error  from  superior  court,  Chatham 
county;  R.  Falliqant,  Judge. 

J.  R.  Savssy,  for  plaintiffs  in  error.  & 
B.  Adams,  for  defendants  in  error. 

Blbcklbt,  C.  J.  Some  cases  task  the 
anxious  diligence  of  a  court,  not  by  their 
ditficnlty,  but  their  simplicity.  This  Is 
one  of  them.  Because  the  case  seemed 
too  plain  for  controversy,  we  have  had 
some  apprehension  that  we  might  decide 
it  incorrectly.  Impressed  always  by  the 
ability  and  learning,  the  wide  research, 
and  earnest  advocacy  of  the  distinguished 
counsel  for  the  plaintiffs,  we  have  experi- 
enced a  vague  dread  that  we  might  stum- 
ble over  legal  obstacles  which,  if  they  ex? 
ist,  a  treacherous  darkness  conceals.  Id 
order  to  examine  the  ground  thoroughly, 
we  have  held  up  the  case  for  months,  read 
authorities  cited  and  not  cited,  perused 
books  before  unknown  to  us,  deliberat- 
ed, meditated,  considered,  and  reconsid- 
ered. But  to  the  last  hour  we  have  dis- 
covered nothing  debatable  in  the  control- 
ling question  raised  for  our  decision, 
fringed  though  It  certainly  is  with  tech- 
nical niceties  of  great  delicacy  and  much 
interest.  To  which  side  the  artificial  logic 
of  these  niceties  would  incline  the  scale  is 
immaterial,  for  the  solid  practical  subject 
of  taxation  must  bedealtwith  on  broader 
principles.  The  value  of  property  con- 
sists In  Its  use,  and  he  who  owns  the  use 
forever,  though  it  be  on  condition  subse- 
quent. Is  the  true  owner  of  the  property 
for  the  time  being.  This  holds  equally  of 
a  city  lot  or  of  all  the  land  in  the  world. 
Where  taxation  Is  «rf  valorem,  values  are 
the  ultimate  objects  of  taxation,  and  they 
to  whom  the  values  belong  should  pay 
the  taxes.  Land  sold,  or  by  a  contract  of 
bargain  and  sale  demlned,  forever  subject 
to  a  perpetual  rent.  Is  taxable  as  corpo- 
real property;  and  in  private  bands  the 
rent  also  is  taxable  as  an  Incorporeal 
hereditament.  The  tax  on  the  former  Is 
chargeable  to  the  purchaser  or  perpetual 
tenant,  and  on  the  latter  to  the  owner  of 
the  rent.  The  corporeal  property  in  such 
case  is  at  the  direct  risk  of  the  purchaser; 
he  alone  sustains  the  losses  of  deprecia- 
tion  in  value,  and  he  alone  takes  the  bene- 
fit of  appreciation.  The  vendor  risks  only 
the  fixed  rent,  or  the  fixed  purchase 
money,  and  neither  of  these  will  ever  be- 
come more  or  less  by  anything  which  may 
happen  to  the  premises.  Only  his  securi- 
ty, not  his  property,  will  be  affected  there- 
by.   It  is  to  be  assumed  that  the  whole 
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contract  between  tbe  parties'  will  be  ob- 
served, not  broken,  and  tlidr  true  rela- 
tion to  tbe  property  Ih  to  be  determined 
on  that  asBuinption.  FoaseaBion  ot  real 
estate,  attended  with  an  Indefeasible  right 
to  occupy  in  perpetuity,  and  also  wil-.h  an 
indefeasible  right  to  be  clothed  with  tbe 
fee  upon  the  voluntary  payment  of  a  fixed 
sum  as  purchase  money,  will  constitute 
tbe  purchaser  the  substantial  owner  of 
tbe  property.  So  loaf;  as  his  pussesslon, 
supplemented  with  tliese  rights,  contin- 
ues, he  is  not  a  mere  lessee,  but  a  pur- 
chaser admitted  Into  possession  on  tbe 
faith  of  his  contract  of  purchase.  Such 
were  the  contracts  involved  in  tbe  present 
case,  and  under  them  the  purchasers  have 
the  actual  possession  and  use  of  the  prem- 
ises,  with  the  right  to  hold  forever,  on 
condition  of  paying  up  the  purchase 
money  whenever  they  please,  and  until 
that  time  an  annual  ground  rent  due  by 
quarterly  iustallments,  tbe  amount  of 
which  is  fixed  by  contract,  and  is  the 
equivalent  of  Interest  at  a  moderate  rate 
per  annum  on  tbe  unpaid  purchase  money. 
In  ail  essential  respects,  so  far  as  liability 
for  taxes  is  concerned,  these  parcbasers 
are  in  the  position  of  ordinary  purchasers 
in  possession  under  a  bund  for  title,  and 
tbese  last  are  chargeable  with  accruing 
taxes  on  land  so  held.  Denning  v.  Dan- 
fortb.  80  Ga.  66.  7  S.  E.  Rep.  646.  Nut  an 
iota  of  beneficial  ownership  in  the  city 
lots  now  In  question  abides  In  the  munici- 
pality. The  city  but  retained  a  qualified 
and  wholly  unproductive  title  as  secnrlty 
for  tbe  purchase  money,  and,  until  that 
shall  be  paid,  as  security  also  tor  the  an- 
nually accruing  compensation  under  the 
name  ot  "ground-rents"  in  lieu  of  interest 
on  that  money.  It  the  municipal  govern- 
ment held  all  the  valnes  in  tbe  city  as 
trustee  for  tbe  owners,  or  as  security  for 
purchase  money,  these  valnes  would  be 
none  tbe  less  taxable  for  that  reason. 
Tbe  coustitntion  of  the  state  requires  that 
taxes  on  property  shall  be  ad  valorem, 
and  that  when  any  part  is  taxed  all  shall 
be  taxed  which  is  subject,  for  the  time  be- 
ing to  the  taxing  power  in  the  given  lo- 
cality. This  rule  Is  without  exception. 
It  prevails  in  Savannah.  Mayor,  etc.,  v. 
Weed,  84  Ga.  683, 11  8.  E.  Rep.  235.  The 
property  in  question  is  situate  in  that 
city,  and,  as  already  said,  its  beneficial 
ownership  Is  not  in  the  municipality,  but 
in  those  who  long  ago  purchased  It  from 
tbe  city  or  who  bold  under  such  pur- 
chasers by  succession  to  their  title.  Rela- 
tively to  the  question  of  taxation,  it  makes 
no  substantial  difference  whether  the 
estate  or  property  of  beneficial  owners  Ite 
classed  as  realty  or  personalty ;  whatever 
property  of  either  kind  belongs  to  them  la 
taxable  ad  valorem.  That  the  so-called 
ground-rent  lots,  as  long  as  the  condi- 
tions of  sale  are  unbroken,  are  the  projwr- 
ty  of  the  purchasers,  follows  from  what 
was  decided  by  this  court  in  Laurence  v. 
Mayor,  etc.,  71  Ga.  392;  and  that  case 
sbuws  that,  even  after  condition  broken, 
the  limit  of  the  city's  rights  woald  generally 
be  to  have  all  arrearages  cleared  and  dis- 
charged, the  surplus  proceeds  realized  by 
a  sale  of  the  property  being  payable  to 
the  real  owner.    Our  reasons  fur  tbe  con- 


clusion at  which  we  have  arrived  need  not 
be  farther  elaborated.  Tbe  constitution 
is  imperative  that  property  is  to  be  taxed 
ad  valorem.  The  foundation  principle  ot 
snch  a  system  is  that  those  who  own  and 
enjoy  values  are  to  pay  tbe  taxes.  The 
real  owners  of  the  money  which  these  lots 
would  now  sell  for  on  the  market  are  the 
persons  whom  we  have  designated  as 
owners,  and  it  is  upon  the  cash  market 
value  that  taxes  are  assessable.  If  that 
value  Is  any  less,  on  account  of  the  sub- 
jection of  the  property  to  ground  rents  or 
unpaid  purchase  money,  than  it  otherwise 
would  be,  that  fact  Would  no  doubt  be 
taken  Into  consideration  in  making  the  as- 
sessment. The  market  value,  whatever 
that  may  be,  is  the  proper  basis. 

2.  There  was  no  error,  either  ot  practice 
or  decision,  in  denying  the  injunction. 
Whatever  the  expectation  of  purchasers 
or  the  unbroken  practice  of  the  city  hither- 
to may  have  been,  the  mandate  of  the  con- 
stitntion  of  1877  is  to  tax  all  property, 
save  that  expressly  exempted  by  tbe  legis- 
lature under  constitutional  authority,  if 
any  Is  ta>xed.  That  this  mandate  may 
have  hei'etofore  been  disregarded  is  no 
reason  why  It  should  not  be  obeyed  now. 

Judgment  affirmed. 


(87  Qa.  186) 

.  Pendly  et  al.  v.  State,  (two  cases.) 
{Supreme  Cmi/rt  of  Oeorgia.    May  6, 1891.) 

JUBISDICTION  OP  SdPKEMB  CoCRT  —  WsiT  OP  BB- 

BOB— Bill  op  Exceptions. 

1.  The  constitution  confers  no  jarisdiction 
upon  the  supreme  court,  save  for  the  trial  and 
determination  of  writs  of  error  from  the  superior 
and  city  vourta.  The  writ  of  error  provided  for 
by  statute  prior  to  the  act  of  1889  was  abolished 
by  that  act,  and  a  new  and  different  one  pre- 
scribed, an  essential  part  of  which  is  a  clause  in 
tbe  judge's  certificate  showing  that  the  bill  of 
exceptions  specifies  all  of  the  record  material  to 
a  clear  nnderstanding  of  tbe  errors  complained 
of,  or  else  that  none  of  tbe  record   is  material. 

8.  Thoogb  tbe  sole  error  complained  of  be 
tbe  denial  of  a  motion  in  arrest  of  judgment,  a 
legal  writ  of  error  is  requisite  to  brine  up  any 
part  of  the  record  below,  and  to  give  this  court 
jurisdiction  to  entertain  the  case. 

8.  It  is  not  the  duty  of  the  judges  of  the  su- 
perior or  city  courts  to  prepare  or  correct  certifi- 
cates to  bills  of  exceptions,  but  only  to  sign  such 
as  are  presented  to  them  when  they  are  in  the 
form  prescribed  by  statute.  Tbe  remedy  to  have 
tbe  certificate  signed  when  it  is  both  true  and  in 
proper  form  is  by  mandamus.  Any  otner  cer- 
tificate may  be  treated  as  none  at  all. 
{SyUaJyus  by  the  Court.) 

Error  from  superior  court,  Pickens  coun- 
ty; Gborqr  F  GoBBK,  Judge 

W.  T.  Day,  E.  L.  Darnell,  and  Glena  & 
M&ddox,  for  plaintiff  in  error.  Oeo.  R, 
Brown,  Sol.  Gen.,  and  Harrison  <fi  Peeples, 
for  the  State. 

Blkcklby,  C.  J.  1.  The  motion  to  dis- 
miss the  writ  of  error  iii  each  of  these  cases 
must  be  granted.  By  the  constitution  this 
court  is  one  "for  the  trial  and  determina- 
tion of  writs  of  error  from  said  superior 
and  city  courts."  Code,  §  5183.  Save  by 
writ  of  error,  it  has  no  jurisdiction  what- 
ever. The  act  of  1889  (pamphlet  p.  114) 
declares  "  that  no  case  shall  be  taken  to 
the  supreme  court  by  bill  of  exceptions  ex- 
cept in  tbefollo  wing  manner. "  It  proceeds 
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to  specify  the  manner,  and  in  so  doing 
says  that  the  Judge  "shall  require  the 
clerk  to  send  op  only  so  much  o{  the  record 
as  be  may  certify  is  material."  It  pre- 
scribes the  form  of  the  certificate,  and  ac- 
cording to  that  form  one  of  the  facts  to 
which  the  judge  must  certify  Is  that  the 
blil  of  exceptions  "specifies  all  of  the  rec- 
ord material  to  a  clear  understanding  of 
the  errors  complained  of."  The  order 
which  is  to  be  given  to  the  clerlt  In  the  cer- 
tificate Is  "to  make  out  a  complete  copy 
of  sncb  parts  of  the  record  in  said  case  as 
are  in  this  bill  of  exceptions  specified,  and 
certify  the  same  as  such,  and  cause  the 
same  to  be  transmitted,"  etc.  The  certifi- 
cate of  the  judgeto  the  bill  of  exceptions  Is 
the  only  writ  of  error  provided  for  by  the 
law,  and  consequently,  if  the  certificate 
does  not  substantially  comply  with  the  re- 
quirements of  the  statate,  there  is  no  writ 
of  error  at  ail,  and  this  court  tios  no  juris- 
diction of  the  case  unless  defects  In  the 
writ  are  waived  either  expressly  or  by 
acquiescence.  In  each  of  these  cases  the 
certificate  Is  in  the  form  prescribed  In  sec- 
tion 4252  of  the  Code;  that  is.  it  would 
have  been  a  good  statutory  writ  of  error 
under  the  law  as  it  stood  prior  to  the  act 
of  1889.  Tested  by  that  act.  It  has  two 
defects:  It  fails  to  certify  that  the  bin  of 
exceptions  specifies  all  of  the  record  mate- 
rial to  a  clear  understanding  of  the  errors 
complained  of,  and.  Instead  of  ordering  the 
clerk  to  make  out  and  transmit  a  copy  of 
such  parts  of  the  record  as  are  in  the  bill 
of  exceptions  specified,  it  orders  him  to 
make  out  and  transmit  "  a  complete  copy 
of  the  record  of  said  case. "  The  utatute 
contemplates  that  the  judgeshall  consider 
and  decide  the  question  as  to  what  parts 
of  the  record  are  material,  and  that  he 
shall  limit  his  direction  to  theclerk  to  such 
parts  only.  It  Is  enough  to  say  that  by 
the  act  of  1889  thelegislaturehaB  abolished 
snch  wiits  of  error  as  have  been  sued  out 
and  issued  In  the  two  cases  now  before 
us.  and  In  prescribing  an  exclusive  mode 
of  bringing  cases  to  this  court  has  or- 
dained a  writ  of  error  substuntlally  differ- 
ent. Without  first  determining  that  the 
bin  of  exceptions  specifies  all  of  the  record 
material  to  a  clear  understaoding  of  the 
errors  complained  of,  or  that  none  of  it  is 
material,  the  Judge  has  no  authority  to 
issue  a  writ  of  error.  The  judge  has  no 
legal  authority  for  ordering  the  clerk  to 
send  up  more  or  less  of  the  record  than  he 
hiniself  certifies  to  be  material,  and  the 
clerk  has  no  authority  to  send  up  more  or 
lees  than  the  judge  orderu  blm  to  send. 
In  these  cases  the  clerk  has  not  attempt- 
ed to  comply  with  the  Judge's  order,  hut 
has  undertaken  to  overleap  that  order, 
and  guide  himself  independently  of  It  by 
the  specifications  In  the  bill  of  exceptions, 
his  certificate  being  in  each  case  "  that  the 
above  and  foregoing  Is  a  true  and  correct 
transcript  of  the  record  In  the  above-stat- 
ed case,  as  asked  for  by  bill  of  excep- 
tions filed  by  defendant's  counsel."  The 
clerk  does  not  assure  us,  as  he  was  com- 
manded by  the  judge's  order  to  do,  that 
we  have  "a  complete  copy  of  the  record  of 
said  case,"  and  the  Judge  does  not  assure 
us  that  what  the  clerk  has  sent  up  is  all  of 
the  record  material  to  a  clear  understand- 


ing of  the  errors  complained  of.  As  verifi- 
cation of  this  latter  proposition  we  have 
only  the  specifications  made  by  counsel  in 
the  bill  of  exceptions.  The  counsel  and 
the  clerk  have  worked  in  harmony,  bnt 
without  any  co-operation  of  the  judge,  in 
verifying  the  ttccuracy  or  exhaustlveness 
of  their  selection. 

2.  In  the  argument  of  the  motion  to  dis- 
miss, counsel  sought  to  draw  a  distinction 
between  the  two  cases  as  to  the  material- 
ity of  the  Judge's  certificate  In  respect  to 
its  compliance  with  the  requirements  of 
the  statute.  One  of  the  bills  of  exceptions 
being  founded  on  the  denial  of  u  motion 
for  a  new  trial,  and  the  other  on  the  de- 
nial of  a  motion  In  arrest  of  judgment,  it 
was  contended  that  the  certificate  to  the 
latter  was  sufficient  because  this  court 
could  and  would  know  judicially  that  the 
parts  of  the  record  specified  in  the  bill  of 
exceptions,  to-wit,  the  bill  of  indictment, 
the  verdict,  the  motion  in  arrest,  with 
the  entries  thereon,  and  the  order  overrul- 
ing the  motion,  are  all  the  parts  of  the 
record  that  could  be  material  to  a  clear 
understanding  of  the  error  complained  of. 
To  this  we  reply  that,  until  jurisdiction  is 
acquired  by  this  court  through  a  legal 
writ  of  error,  we  can  take  no  Judicial  no- 
tice of  any  record  whatever  or  of  its  con- 
tents. Without  a  writ  of  error  the  clerk 
had  no  authority  for  sending  to  this  court 
anything  as  a  copy  of  the  indictment,  ver- 
dict,' motion  in  arrest,  or  Judgment  on 
that  motion.  The  writ  of  error  is  a  Juris- 
dictional writ,  and  when  the  attention  of 
this  court,  by  a motionto dismiss,  Is  called 
to  the  tact  that  no  legal  writ  has  been  is- 
sued, and  we  find  that  suggestion  to  be 
true,  it  is  the  right  of  the  defendant  In  er- 
ror to  have  the  dsfectlve  writ  dismissed. 
That  is  the  limit  of  any  proper  authority 
which  this  court  has  to  deal  with  the  case. 

3.  Another  contention  of  counsel,  ap- 
plicable alike  to  both  cases,  was  that 
The  failure  of  the  Judge  to  certify  In  conform- 
ity to  the  statute  was  the  default  of  apub- 
llu  officer,  for  which  the  plaintiffs  in  error 
were  in  no  respect  responsible,  and  that 
they  ought  not  to  suffer  for  bis  misfea- 
sance. Two  sufficient  answers  may  be 
made  to  this  contention.  The  first  is  that 
no  court  can  exercise  jurisdiction  over  a 
case  in  the  absence  of  a  necessary  writ 
because  some  other  court  or  officer  should 
have  Issued  it  but  did  not ;  and  the  second 
Is  that,  according  to  the  regular  course  of 
practice  In  this  state,  it  Is  not  the  duty  of 
a  Judge  who  certifies  a  bill  of  exceptions 
to  prepare  the  certificate,  but  the  duty  of 
counsel  to  prepare  it  and  present  it  to  him 
for  signature.  The  manual  labor  of  writ- 
ing out  the  crtiflcate  Is  not  cast  upon  the 
Judge,  and  he  could  not  be  compelled,  by 
mandamus  or  otherwise,  to  perform  It. 
But  If  counsel  should  present  to  him  for 
signature  a  proper  certificate  annexed  to 
a  true  and  correct  hill  of  exceptions,  the 
Judge  could  be  conipellea  to  sign  it,  or, 
at  all  events,  his  refusal  to  sign  in  obedi- 
ence to  a  tnaadamus  applied  for  and  Is- 
sued in  due  time  would  not  be  allowed  to 
work  any  prejudice  to  the  party.  Code,  § 
4258.  And  a  signing  by  the  Judge  of  a  cer- 
tificate not  authorized  by  law  is  the  same 
as  signing  none.    If  he  has  done  this  at  the 
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Instjince  of  counsel  tor  the  plalntiffH  In  er- 
ror, the  judge  is  in  no  tault  except  that 
of  doing  oflacially  a  vain  and  Idle  act.  It, 
on  tbe  other  band,  he  does  it,  not  at  tbe 
instance  of  connsel  or  client,  bat  of  his 
own  motion,  tbe  connsel  may  treat  It  as 
equivalent  to  uot  signing  at  all,  and  re- 
sort to  wandamus,  the  same  as  if  signa- 
tnre  bad  been  wittibeld  or  refused.  An- 
derson V.  Faw,  79  Ga.  558,  4  8.  E.  Bep.  920. 
Writs  of  error  dismissed. 


(87  Om.  ») 

Ellison  et  aJ.  v.  Lucas  et  al. 

(Suvreme  Court  of  Qeorgia.   May  8, 1891.) 

Salb  ov  Fabtkbbship  Assets— Fbaudulbnt  Coh- 
vbyxscbs. 

1.  Two  members  oomposlng  a  partnership  may 
nnlte  in  selling  the  entire  assets  thereof  in  pay- 
ment of  debts  due  indiTldually  by  such  members, 
and  the  sale,  if  made  in  good  faith  and  withont 
fraad,  -will  be  valid  against  creditors  of  the  firm, 
notwithstanding  the  Tnsolvenoy  of  the  partner- 
ship; provided  the  transaction  is  not,  as  to  any 
one  of  the  partners,  obnoxious  to  tbe  statute 
against  voluntary  conveyances  by  insolvent 
debtors.  U  the  value  of  one  partner's  share  in 
the  partnership  property  oonsiderably  exceeds  in 
amount  his  individual  debts  settled  by  the  sale, 
it  amounts  in  law  to  a  donation  by  him  of  such 
excess  to  his  partner. 

2.  Where  it  appeared  that  tfro  partners  com- 
posing a  firm  conveyed  all  the  property  of  tbe  firm 
to  a  third  person  in  satisfaction  of  their  individ- 
ual debts,  the  consideration  being  recited  as  a 
given  sum  of  money,  and  it  being  admitted  that 
the  pnrcliaser  paid  full  value  for  the  property, 
these  facts  are  prima  facte  evidence  that  the  con- 
sideration named  is  tne  actual  value  of  the  prop- 
erty, and  a  verdict,  in  effect,  finding  to  the  con-, 
tr^ry,  should  be  set  aside. 

(.Syllabua  by  the  Court.) 

Error  from  superior  court,  Clarlc  coun- 
ty; N.  L.  HuTCHiNS,  Judge. 

Barro  w  &  Thowas,  lor  plaintiffs  in  error. 
T.  W.  Reed,  T.  W.  Rucker,  A.  J.  Cobb,  and 
Lumpkin  &  Baraett,  for  defendants  in 
error. 

Lumpkin,  J.  1.  It  was  held  by  this 
court  in  tbe  case  of  Veal  v.  Veal,  (Oa.)  12  S. 
£.  Rep.  297,  that  a  mortgage  given  by  a 
partnership  on  partnership  property  tose- 
cure  «  debt  dne  by  one  of  the  partners  was 
valid  against  creditors  of  the  firm,  and 
that  this  was  especially  true  when  the 
debt  due  by  the  individual  member  had, 
by  consent  of  the  partners,  been  made  a 
debt  of  tbe  firm.  This  doctrine,  irrespect- 
ive of  tbe  qualification  as  to  ma  Icing  tbe 
debt  that  of  the  firm,  is  supported  by 
Jones  on  Chattel  Mortgages,  §  44,  there 
cited.  In  Veal's  Case,  the  question  as  to 
how  tbe  solvency  or  insolvency  of  the 
partnerebip  would  affect  the  transaction 
was  not  made  or  considered.  Our  Code, 
§  1953,  gives  every  debtor  the  right  to  pre- 
fer one  creditor  to  another,  and  to  that 
end  he  may  give  liens  or  sell  property  In 
payment  of  the  debt.  No  distinction  Is 
made  as  to  the  kind  of  creditors  who  may 
be  preferred,  or  as  to  the  kind  of  property 
which  may  be  used  for  this  purpose.  In 
this  case,  it  appears  that  the  transfer  of 
the  partnership  property  to  Cohen  was 
signed  by  Lncas  and  McDuffle  as  a  firm, 
and  by  each  of  the  members  Individually. 
We  think,  under  tbe  section  of  the  Code 
cited,  and  under  tbe  law  generally, each  of 


these  members  had  the  right,  with  the  con- 
sent of  his  partner,  to  sell  bis  share  in  the 
firm  assets  in  payment  of  his  individual 
indebtedness.  As  stated  in  the  section 
above  cited  from  Jones  on  Chattel  Mort- 
gages: "The  rule  preferring  partnership 
property  for  the  payment  of  partnership 
debts  is  tor  the  benefit  of  tbe  partners, 
and  they  may  waive  it.  •  •  •  The 
partners,  while  the  partnership  property 
is  still  under  their  control,  have  power  to 
appropriate  it  to  secure  their  individual 
debts.  The  mere  preference  of  individual 
debts  •  •  •  over  partnership  debts  is 
not  Bucb  a  fraud  upon  partnership  cred- 
itors tbat  a  court  of  equity  will  set  it 
aside.  The  partnership  creditors  have  no 
lien  on  the  property  of  tbe  partnership,  if 
the  partners  themselves  have  none. "  See, 
also.  Story,  Partn.  §  858.  It  must  not  be 
overlooked  that,  under  our  own  statute, 
the  right  to  prefer  creditors  is  secured  as 
well  to  insolvent  as  to  solvent  debtors; 
provlded.of  course,  they  exercise  this  right 
in  good  faith,  and  without  fraud  on  the 
rights  of  others.  The  doctrine  is  laid 
down  in  Bates  on  Partnership  that  it  is 
not  uncommon  for  a  partnership  to  use 
the  righ  t  of  absolute  disposition  of  its  prop- 
erty by  employing  firm  funds  to  pay  the 
separate  debt  of  a  single  partner;  and  it 
is  said,  in  effect,  tbat  this  right  is  unlim- 
ited, except  as  controlled  by  statutes 
against  voluntary  conveyances  in  fraud 
of  creditors  and  tbe  similar  provisions  of 
tbe  bankrupt  law.  Of  course,  where  tbis 
right  is  exercised  for  fraudulent  purposes, 
the  transaction  will  be  void.  Bates, 
Partn.  §§  565. 566.  In  Marks  v.  Hill ,  15  Grat. 
400,  it  was  held  that  "partnership  effects 
may  be  applied,  by  the  concurrence  of  the 
partners,  to  pay  an  individual  debt  of  one 
of  them,  if  the  other  receives  a  sufficient 
consideration  therefor,  though  they  may 
be  unable  to  pay  all  their  partnership 
debts."  In  Woodmansle  v.  Holcomb,  S4 
Kan.  85,  7  Pac.  Bep.  603,  it  was  held 
that  while  the  partnership  remains  in  ex- 
istence, and  in  a  solvent  condition,  it  may, 
with  the  consent  of  all  tbe  partners,  trans- 
fer firm  property  in  payment  of  the  indi- 
vidual debt  of  one  of  Its  members ;  and  in 
tbe  opinion,  on  page  88, 34  Kan.,  and  page 
605,  7  Pac.  Rep.,  Johnston,  J.,  says:  "The 
decisions  of  the  conrts  have  gone  further 
than  tbis,  and,  although  not  unanimous, 
the  weight  of  authority  seems  to  be  tbat 
mere  insolvency,  where  no  actual  fraud  in- 
tervenes, will  not  deprive  the  partners  of 
their  legal  control  over  the  property  and 
of  the  right  to  dispose  of  the  same  as  they 
may  choose;  and  where  the  separate  cred- 
itor purchases  from  theflrm  in  good  faith, 
and  the  individual  Indebtedness  is  a  fair 
price  for  tbe  property  purchased,  such 
purchase  cannot  of  itself  be  hold  fraudu- 
lent as  against  the  general  creditors  of  tbe 
firm. "  Tbe  following  cases  are  there  cited 
in  support  of  this  assertion:  Sigler  v. 
Bank,  8  Ohio  St.  611 ;  Schmidlapp  v.  Cur- 
rle,  55  Miss.  597;  Case  v.  Beauregard,  99  U. 
S.  119;  Bank  v.  Sprague,  20  N.  J.  Eq.  18; 
Wilcox  V.  Kellogg,  11  Ohio,  394;  Gwln 
V.  Sedley,5  Ohio  St.  97:  Allen  v.  Center  Val- 
ley Co.,  21  Conn.  130;  Rice  v.  Barnard,  20 
Vt.  479;  Haben  v.  Harshaw,  49  Wis.  379, 
5  N.  W.  Rep.   872;    White  v.  Parrish,  20 
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Tex.  688;  Schaefer  t.  Fitblan,  17  Iiid.468: 
McDonald  v.  Beaeb,2  Blackf.55;  Ex  parte 
Ruffin,  6  Vee.  119;  Wbitton  v.  Smitb,  1 
Freera.  Ch.  (Misa.)  231 ;  Freeman  v.  Stenr- 
art,41  Miss.  188 ;  Potta  v.  Black  well,4  Jones, 
Eq.  58.  See,  also,  the  notes  to  tbe  case  of 
Scbmidlapp  v.  Currie,  in  30  Amer.  Rep. 533, 
in  which  reference  to  many  cases  bearing 
on  this  subject  will  be  found,  and  among 
them  that  of  Sigler  v.  Bank,  8  Oblo  St. 
511,  above  cited,  in  which  it  was  beld 
that,  where  a  creditor  of  a  firm  and  one  of 
its  members,  with  the  assent  of  all  the 
partners,  bouRht  of  the  Arm  in  good  faith, 
and  at  a  fair  price,  goods  to  the  amount  of 
encb  Joint  and  separate  indebtedness, 
though  with  knowledge  that  the  firm  was 
insolvent  In  the  popular  sense  of  the  terra, 
snch  purchase  was  not  fraudulent,  as 
against  other  creditors  of  tbe  partnership. 
As  will  be  seen  above,  in  tbe  quotation 
from  theopinion  of  Johnston,  J.,  In  thecase 
cited  from  84  Kan.,  and  7  Pac.  Rep.,  he  re- 
marks that  the  decloions  arn  not  unani- 
mous In  holding  "that  mere  Insolvency, 
where  no  actual  fraud  intervenes,  will  not 
deprive  the  partners  of  their  legal  control 
over  the  property, "  etc.  Accordingly,  we 
bave  fonnd,  in  support  of  the  contrary  doc- 
trine, tbefollowing  cases:  Wilson  v.  Rob- 
ertson, 21 N.  Y.  591 ;  Menagh  r .  Whitwell,  52 
N.  T.  146;  Clements  v.  Jessup,  36  N.  J.  Eq. 
572;Arnoldv.Hagerraan,45N.J.Eq.l86,17 
Atl.  Rep.  as ;  and  Phelps  v.  McN?ely,  60 
Mo.  654.  See,  also.  Da  vies  v.  Atkinson,  124 
HI.  474, 16  N.  E.  Rep.  899,  and  2  Story,  Eq. 
Jar.  §  1263.  Nevertheless,  we  are  of  the 
opinion  that  tbe  true  law  of  the  case  is  as 
stated  In  tbe  language  taken  from  page 
SS  of  34  Kan.,  and  page  605,  7  Pac.  Rep., 
and  that  tbe  current  ot  authority  Is  in 
that  direction.  Indeed,  this  doctrine  was 
recognized  by  the  learned  counsel  who  ar- 
gued this  case  for  tbe  plaintiff  In  error, 
who  conceded  that,  It  the  value  of  Lucas' 
share  in  the  partnership  assets  was  not  ma- 
terially greater  than  the  amount  of  his  in- 
dividual indebtedness  to  Cohen,  the  trans- 
action would  be  legal  and  valid.  He  rested 
bis  case  upon  the  law  that  a  voluntary 
deed  orconveyance  byan  insolvent  debtor 
is  void  as  to  his  creditors,  and  contended 
that,  under  tbe  agreed  statement  of  facts, 
it  appeared  that  Lucas'  half  of  the  part- 
nership assets,  which  be  transferred  to 
Cohen,  was  actually  worth  about  $500 
more  than  the  amount  Lucas  owed  Co- 
taen,  and  consequently  that  Lucas  bad  do- 
nated to  his  partner,  McDufiie,  without 
any  valuable  consideration  therefor, 
about  j|500  worth  of  the  property.  We 
will  now  consider  whether  this  position 
has  merit  In  It. 

2.  The  assignment  of  Lucas  &  McDufiie 
to  Cohen  recites  that  it  Id  made  for  and  in 
consideration  ot  the  sum  of  f4,331^,  and 
In  tbe  agreed  statement  of  facts  It  appears 
that  full  value  was  paid  by  Cohen  for  the 
property.  Lucas'  debt  to  Cohen  was  f  1,- 
600,  and  some  interest  thereon.  McDuttle's 
debt  to  Mrs.  Reese,  assumed  by  Cohen, 
was  f2,625,  and  Interest.  These  sums, 
added  together,  make  tbe  consideration 
expressed  in  the  assignment.  The  facts 
stated  amount  to  prima  fade  proof  that 
this  consideration  was  the  actual  value 
ot  the  property  sold  to  Cohen.    From  no 


other  source'  in  the  record  is  any  light 
thrown  upon  this  question,  except  tbe 
statement  that  all  these  parties  acted  in 
pertect  bonesty  and  without  fraud.  These 
things  being  true,  the  presumption  arises 
that  the  goods  were  bought  at  a  fair 
price.  To  assume  otherwise,  in  tbe  light 
of  the  facts,  would  be  mere  conjecture. 
Moreover,  If  Cohen  actually  paid  more  for 
the  goods  than  they  were  worth,  it  is 
quite  certain  be  would  bave  taken  pains 
to  make  this  exceedingly  important  fact 
appear.  Taking  the  case,  therefore,  as  it 
stands.  It  seems  that  Lucas  parted  with 
his  half  ot  the  firm  assets  for  a  considera- 
tion materially  less  than  Its  actual  value; 
and,  to  the  extent  of  the  difference  be- 
tween such  value  and  tbe  amount  ot  the 
debt  he  owed  Cohen,  this  action  on  bis 
part  amounted  in  law  to  a  donation  of  so 
much  of  his  property  to  bis  partner,  Mc- 
Duffla,  and  was  void  as  to  creditors.  The 
entire  record  of  the  case  was  not  sent  ap, 
and  we  are  therefore  unable  to  ascertain 
what  the  pleadings  contain ;  bnt,  tor  tbe 
reasons  stated  above,  we  think  the  verdict 
was  wrong,  and  that  the  court  erred  In  re- 
fusing a  new  trial.    Judgment  reversed. 


Simpson  v.  Eable. 


(ST  Q«.  SU) 


(Supreme  Court  of  OeorgUt.    May  8, 1891.) 

lilKDLOBD  AltD  TENANT  —  ACTION  OK   NOTB  tOm 

Rbnt— Plbadino. 
An  action  by  tbe  payee  against  the' makers 
of  u  promissory  note  wbtob  states  on  its  face  that 
it  was  given  for  rent,  is  in  order  for  Judgment  at 
the  first  term  of  the  court;  and,  in  declaring  np- 
on  such  a  note,  it  is  not  esseDtial  to  the  validify 
of  the  action  that  the  declaration  should  ex- 
pressly aver  tbe  relation  of  landlord  and  tenant, 
more  especially  where  no  motion  to  set  aside  tbe 
Judgment  was  made  until  after  the  lapse  of  more 
than  seven  years. 
(Syllabus  by  the  Court) 

Error  from  superior  court,  Cobbcounty; 
Geokgk  F..O0BKR,  Judge. 

J.  E.  Moxeley  and  Rtchd.  H.  Marie,  tor 
plaintiQ  In  error.  Saml.  Earle  and  Clay  dk 
Blair  tor  defendant  in  error. 

Simmons,  J.  In  November,  1882.  a  Judg- 
ment was  rendered  In  favor  of  John  W. 
Hill  against  W.  R.  Root,  E.  P.  Earie,  and 
J.  H.  sjimpson,  as  the  joint  and  several 
makers  of  a  promissory  note  which  re- 
cited that  it  was  given  by  them  to  the 
plaintiff  In  consideration  of  house  rent. 
Tbe  record  shows  that  each  ot  the  de- 
fendants was  duly  served,  but  that  they 
tailed  to  defend,  and  Judgment  was 
rendered  against  them  at  the  return  term 
of  the  court.  In  March,  1890,  In  an  aftl- 
davit  of  Illegality  filed  by  Simpson,  one  ot 
the  defendants,  to  an  execution  Issued 
upon  this  Judgment,  be  set  np  that  the 
court  bad  no  jurisdiction  to  render  Judg- 
ment at  the  first  term  after  the  suit  was 
brought,  it  not  appearing  from  tbe  rec- 
ord that  the  relation  ot  landlord  and 
tenant  existed  between  the  parties ;  and 
because,  as  a  matter  of  fact,  tbe  afBant 
an<i  E.  P.  Earle  were  merely  securities  for 
their  co-defendant.  Root,  for  a  debt  con- 
tracted prior  to  the  signing  of  the  note; 
and.  upon  tbe  trial  of  tiie  lllegollty.  parol 
testimony  was  offered  to  establish  this 
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fact.  The  trial  lodfc^  ruled  that  tbe  testi- 
,  iDony  waa  inadmissible,  In  so  far  as  it 
contradicted  the  note  or  contract  sued  on ; 
and  also  b^d  that  tbe  record  introdaced 
in  evidence  was  of  a  anit  for  rent,  and  a 
judgment  coald  be  rendered  therein  at  the 
first  term.  These  rulings  are  the  grounds 
of  error  Insisted  upon  here.  It  Is  con- 
tended that, in  a  suit  for  rent, tbe  declara- 
tion should  in  express  terms  aver  tbe  rela- 
tion of  landlord  and  tenant.  We  do  not 
tbinit  this  was  essential  to  tbe  validity  of 
tbe  action.  The  Jurisdiction  of  the  court 
to  render  this  judement  at  the  first  term 
BQfflciently  appeared  when  it  was  shown 
that  tbe  salt  was  for  rent.  Tbe  language 
of  tbe  Code  Is  that  "Judgments  upon  suits 
for  rent  may  be  rendered  at  the  first 
term. "  Section  228S.  And  the  fact  that 
this  was  a  suit  for  rent  appeared,  both 
from  tbe  declaration  which  stated  that 
tlie  debt  was  for  rent,  and  from  tbe  note, 
a  copy  of  whlcb  was  annexed  to  tbe 
declaration,  and  which,  as  vve  have  seen, 
recited  tbatlt  was  given  "in  considera- 
tion of  bouse  rent. "  Tbe  testimony  of- 
fered to  show  that  the  relation  of  land- 
lord and  tenant  did  not  exist  between  the 
defendant,  Simpson,  and  the  plaintiff,  and 
tbat  be  was  merely  a  security  upon  the 
note,  was  properly  rejected.  Tbe  note 
npon  Its  face  showed  that  the  defendants 
were  jointly  and  severally  liable  as 
makers.  They  were  sued  as  such,  and, 
after  dne  and  legal  notice.  Judgment  was 
rendered  aKainst  them  as  such.  They  had 
three  years  In  which  to  move  to  set  aside 
this  Judgment,  (Code,  §  2914:)  but,  so  far 
88  appears,  no  attacli  was  made  upon  it 
ontil  more  than  seven  years  bad  elapsed.' 
It  is  clear  tbat,  after  tbe  lapse  of  this 
time,  tbe defendantcould  not,  upon  an  affi- 
davit of  illegality,  come  into  court,  and 
by  parol  testimony  contradict  or  vary 
tbe  terms  of  bis  written  contract,  and  go 
behind  a  judgment  thereon  iu  all  respects 
valid  on  its  face.    Judgment  aflBrmed. 


(M  8.  C.  K9) 

Harbib  v.  Bkattom  et  ah   De  Loach  et  ux. 
y.  Same.    Williams  v.  Same. 

(Supreme  Cofuirt  oj  South  Carolina.    July  28, 
1891.) 

Pabol  Tbdst— Evidbncb  to  Estasujsb— Lafsb  of 

TlICB. 

In  an  action  to  establish  a  parol  trust  In 
personal  property  it  appeared  that  28  years  prior 
to  tbe  suit,  plstntifls'  mother,  desiring  to  divide 
•  stun  of  money  among  her  children,  delivered 
certain  portions  of  it  to  tome  of  them  in  person, 
sad  directed  defendant  to  take  the  shares  of 
plaintills,  invest  it  tor  them,  and  pay  them  only 
the  interest.  No  demand  was  made  by  plaiutUb 
upon  defendant  for  the  principal  or  interest  of 
their  sluures  for  a  series  of  years,  although  two 
of  them  were  In  needy  circumstances,  and  had 
frequently  requested  pecuniary  assistance  from 
defendant.  The  testimony  of  the  plaintiffs  was 
▼sgiie  and  nnoertain,  and  tbe  details  of  the  criK- 
loai  transaction  were  stated  in  three  different 
ways.  Held,  that  the  evidence  was  insul&cient 
to  establish  the  trust. 

Appeal  from  common  pleas  circuit  court 
of  York  county;  W.  H.  Wallace,  Judge. 

Separate  actions  by  Agnes  B.  Harris 
and  Jane  Williams  and  James  E.  De 
Loach  and  wife  against  Harriet  J.  Brat- 
ton,  administratrix  of  John  S.  Bratton, 


Sr.,  deceased,  and  others,  his  heirs  and 
distributees,  to  establisb  a  trust  in  person- 
al property.  Decrees  for  plaintiffs,  and 
def en  d  a  n  ts  appeal .    Reversed . 

C.  E.  Spfucer,  Wilson  &  Wilson  <ft  Mc- 
Dow  and  Hart  &  Hart,  for  appellants. 
MeCan  &  McDonald,  for  respondents. 

McIybr,  J.  These  three  cases, involving 
substantially  tbe  same  facts  and  same  le- 
gal principles,  were  heard  and  will  be 
considered  together.  Tbe  plaintiffs  claim 
that  as  far  back  as  1867  the  intestate, 
John  S.  Bratton,  Sr.,  was  constituted 
their  trustee  of  certain  personal  property, 
to-wit,  money,  by  their  mother,  Mrs.  Har- 
riet Bratton,  for  which  he  never  account- 
ed; and  now,  be  being  dead,  tbe  object 
of  these  actions  is  to  obtain  from  bis  ad- 
ministratrix, as  well  as  from  bis  heirs  at 
law  and  distributees,  among  whom  bis 
estate  has  been  distributed,  an  account 
of  their  several  alleged  trust  fnnds,  as 
well  as  judgment  for  the  amounts  found 
due  upon  such  accounting.  The  defend- 
ants set  up  several  defenses:  (1)  A  denial 
tbat  any  trust  had  ever  been  created; 
(2)  that  snch  alleged  trust.  If  ever  created, 
has  been  dlBcharged  by  settlement,  which 
should  be  presumed  from  lapse  of  time; 
(S)  tbe  statute  of  limitations;  (4)  actual 
payment;  (5)  tbat  before  any  notice  of 
plaintiffs'  claim  came  to  tbe  defendants 
the  estate  of  said  John  S.  Bratton,  Sr., 
had  been  fully  settled,  and  the  several  par- 
ties interested  had  gone  into  the  exclusive 
possession  of  their  respective  shares.  Tbe 
circuit  Judge,  without  passing  upon  the 
fourth  and  fifth  defenses,  overruled  all  the 
others,  and  rendered  Judgment  that  plain- 
tiffs had  established  the  alleged  trusts, 
and  that  the  defendant  Harriet  J.  Brat- 
ton, as  administratrix  of  tbe  personal  es- 
tate of  said  John  S.  Bratton,  Sr.,  should 
account  for  tbe  several  trust  funds,  as  well 
as  for  her  administration  of  the  estate  of 
her  intestate,  and  that  she,  with  tbe  oth- 
er heirs  and  distributees  of  said  John  S. 
Bratton,  Sr.,  should  acccount  for  tbe  as- 
sets to  them  descended.  From  this  judg- 
ment the  defendants  appeal  upon  the  sev- 
eral grounds  set  out  in  tbe  record,  which 
it  is  unnecessary  to  repeat  here,  as  we 
tbink  the  whole  case  turns  upon  tbe  ques- 
tion made  by  tbe  first  defense  above 
stated. 

For  a  proper  understanding  of  this  ques- 
tion a  brief  outline  of  the  facts  will  be  nec- 
essary. It  appears  that  old  Mrs.  Bratton, 
the  mother  of  these  plaintiffs,  as  well  as 
of  the  legal  trustee,  John  S.  Bratton,  Sr. 
had,  through  her  said  son,  who  had  for 
several  years  been  acting  as  her  agent  in 
the  management  of  her  property,  sold  a 
large  quantity  of  cotton,  whereby  she  be- 
came possessed  of  quite  a  large  sum  of 
money,  a  very  considerable  portion  of 
which  she  determined  to  divide  among 
her  eleven  children  and  two  grand-chil- 
dren. This  division  was  made  at  her 
house,  in  the  parlor,  some  time  in  tbe 
year  1S67, — when  is  not  precisely  stated, 
though  it  is  probable  that  it  was  prior  to 
tbe  I7th  of  November  of  that  year,— three 
of  the  sons  and  a  scm-in-law  being  in  tbe 
room  where  the  money  was  divided.  The 
share  of  each  was  $892,  and  each  of  the 
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Bona  present  received  their  respective 
fihares;  but  the  pluintiHa  uoi  being  in  the 
room  at  the  time,  their  sharet)  were  count- 
ed out,  and  each  package  labeled  with 
their  names.  John  S.  Bratton,  Sr.,  then 
gathered  op  the  packages  ot  money  which 
had  not  been  delivered  to  the  respective 
cliildren,  and  carried  them  into  the  bed- 
chamber  ot  his  mother,  when,  according 
to  the  testimony  o{  the  plaintiff  June 
Williams,  who  was  then  living  with  her 
mother,  and  who  was  the  only  witness  as 
to  what  then  occurred,  the  following  took 
place:  "Question.  Just  state  what  hap- 
pened in  your  presence  between  your 
mother  and  your  brother  John  on  that  oc- 
casion. Answer.  Brother  John  bunded 
me  the  money,  and  said  It  was  our  trust 
money;  and  mother  told  me  not  to  take 
it;  that  she  was  not  satisfied  to  keep  the 
money  in  the  house,  and  she  wished  him  to 
take  it,  and  Invest  it  for  our  benefit.  Q. 
For  the  benefit  of  those  four  girls?  A. 
Yes,  sir.  Q.  Did  John  take  the  money? 
(Defendant's  counsel  object  as  to  the  case 
ot  this  plaintiff  under  Hectlon  400  of  the 
Code.  Tlie  court:  Any  conversation  be- 
tween Mrs.  Harriet  Bratton  and  John 
Bratton  she  can  testify  to.)  Q.  Did  your 
mother  tell  him  anything  about  paying 
the  girls  interest?  A.  Yes,  sir.  She  said 
she  didn't  want  us  to  ssc  the  principal, 
but  to  use  tbe  interest.  Q.  And  your 
brother,  in  your  presence,  did  take  those 
four  shares?  A.  Yes,  sir."  This  wit- 
ness, on  her  cross-examination,  having 
stated  that  her  mother  had  insured  her 
life,  VI  as  asked  whether  the  premiums  on 
the  life  policy  were  to  be  paid  by  her 
mother  out  of  her  own  money,  or  out  of 
this  package  set  apart  for  her  on  the  divis- 
ion above  referred  to,  and  testified  us  fol- 
lows: "She  insured  our  lives,  and  of 
course  she  was  to  pay  the  money.  Ques- 
tion. You  can't  say  whether  or  not  it  was 
to  be  taken  out  of  this  9S92?  Answer. 
No.slr;  it  was  not  to  be  taken  outofthat. 
Q.  How  do  you  know  It  was  not  to  be 
taken  out  of  that  ?  A.  Because  mother 
told  brotber  John  to  Invest  that  money 
for  the  benefit  of  our  children,  and  she  in- 
sured our  lives."  Again,  when  this  wit- 
ness was  examined  in  reply,  she  was  asked 
by  the  court  as  to  what  occurred  in  the 
bed-chamber  of  her  mother,  when  her 
brother  John  brought  the  packages  of 
money  into  that  room,  and,  after  stating 
that  there  were  three  packages,— one  for 
witness,  one  for  Mrs.  Harris,  and  one  for 
Mrs.  DeLoacb,  with  their  names  indorsed 
on  the  slip  of  paper  In  which  the  packages 
of  money  were  wrapped,— she  was  asked: 
"Question.  Was  that  money  given  toyonr 
mother?  Answer.  No.  sir;  that  was  the 
time  mother  said  she  didn't  want  them  to 
have  It;  she  wanted  him  to  keep  It  for 
them.  Q.  Did  he sny  anything?  A.  Hesaid 
he  would  take  it,  and  do  the  best  be  conid 
with  it. "  It  also  appears  that  John  S. 
Bratton,  Sr.,  became  an  exile  from  the 
state  on  account  of  the  Ku-Klux  prosecu- 
tions, some  time  In  the  year  1871,  and  did 
not  return  to  this  state  until  some  time 
In  the  year  1873,  where  he  continued  to 
reside  up  to  the  time  of  his  death,  21st 
January,  1888.  His  mother  died  in  1874, 
and  these  actions  were  commenced  21st 


February,  1890.  There  was  also  some  tes- 
timony which  is  relied  upon  us  tending  to 
show  a  recognition  of  the  trust  alleged 
by  John  S.  Bratton,  Sr.,  which  will  be 
more  particularly  stated  in  the  progress  ot 
the  discussion,  and  need  not,  therefore, 
be  specifically  set  forth  here. 

It  is  very  obvious  that  the  tnndamental 
question  presented  by  this  appeal  is 
whether  any  express  trust  ever  was  creat- 
ed, for  until  that  is  determined  the  other 
question  cannot  arise.  While  there  is  no 
doubt  that  a  trust  in  personal  property- 
may  be  proved,  as  well  as  created,  by  pa- 
rol evidence,  there  is  as  little  doubt  that 
the  evidence  relied  upon  for  that  purpose 
must  amount  to  a  clear  and  explicit  dec- 
laration ot  trust.  As  is  said  in  Hill  oa 
Trustees, p. 59:  "In order  to  fasten  a  trust 
on  property  of  any  kind  by  means  of  pa- 
rol declarations,  the  expressions  used  must 
amount  to  a  clear  and  explicit  declaration 
of  trust.  They  must  also  point  out  with 
certainty  the  subject-matter  of  the  trust, 
and  the  person  who  is  to  take  the  bene- 
ficial Interest.  Loose  and  indefinite  ex* 
pressions,  and  such  as  Indicate  only  an  in- 
complete and  executory  intention  are  in 
sufficient  tor  this  purpose."  And,  as  is 
said  in  2Pom.  £q.  Jur.  §1008:  "The  ooo- 
seasija  of  authorities  demands  clear  and 
unequivocal  evidence."  The  reason  of 
this  well-settled  rule  Is  obvious;  for,  while 
the  terms  and  objects  of  a  trust  declared 
or  established  by  some  writing  can  and 
must  be  ascertained  from  the  language 
used  in  the  writing,  yet,  where  a  truAt  is 
raised  liy  par'd  evidence,  it  is  absolutely 
essential  that  such  evidence  should  be 
clear  and  explicit,  for  otherwise  a  court 
would  not  be  able  to  enforce  the  trust, 
tlie  terras  and  objects  ot  which  were  left 
by  the  evidence  In  contusion  or  uncertain- 
ty. In  the  light  of  these  Well-settled  prin- 
ciples, let  us  examine  the  question  wheth- 
er the  evidence  adduced  was  snfiiclent  to 
show  that  any  express  trust  had  ever  been 
created  In  favor  of  these  plaintiffs.  The 
only  testimony  which  we  have  been  -able 
to  discover  in  regard  to  the  creation  of  the 
alleged  trust  comes  from  a  party  Interest- 
ed, who  is  testifying  as  to  a  conversation 
which  she  heard  about  23  years  before  she 
was  examined  ;  and  we  find  that  she  gives 
three  different  versions  of  this  conversa- 
tion. In  her  first  examination  in  chief, 
when  asked  to  state  what  occurred  when 
it  is  claimed  that  this  trust  was  originally 
created,  she  said:  "Brother  banded  me 
the  money,  and  satd  it  was  our  trust 
money;  and  mother  told  me  not  to  take 
it;  that  she  was  not  satlsOed  to  keep  the 
money  in  the  house;  and  sbe  wished  him 
to  take  it,  and  Invest  It  for  our  benefit. " 
Now,  It  is  perfectly  certain  that  the  wit- 
ness Is  mistaken  In  saying  that  her  broth- 
er "said  It  was  our  trust  money,"  for  it 
cannot  be  pretended  that  up  to  that  time 
any  trust  had  been  created,  or  even 
thought  ot;  certainly  none  had  been  men- 
tioned. Now,  If  she  had  said  simply  that 
her  brotber,  when  he  came  into  the  bed- 
chamber, handed  her  the  trust  money,  it 
might  possibly  be  argued  that  she  charac- 
terized it  as  trust  money,  because  sbe  so 
regarded  It  from  what  afterwards  oc- 
curred ;  but  bow  sbe  could  have  said  that 
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her  brotber,  who,  so  far  as  the  evidence 
dlscloxes,  had  never  received  the  Bligliteat 
Intimation  up  to  that  time  that  there 
was  any  intention  to  Impress  it  with  any 
trust,  "said  it  was  our  trust  money,"  It  is 
absolutely  impossible  to  conceive.  But, 
in  addition  to  this,  the  language  ot  the 
mother,  Itallclsod  above, — that  she  was 
not  satisfied  to  Iceep  the  money  In  the 
boose, — shows  anything  else  but  an  inteo- 
tlon  to  constitute  John  S.  Bratton,  Sr.,  a 
trnstee  of  the  money;  and,  on  the  con- 
trary, rather  tends  to  show  that  the  old 
lady's  idea  was  to  Iteep  the  money  herself 
for  the  benefit  of  her  daughters,  but,  not 
deeming  It  safe  to  keep  that  amount  in 
bar  house,  requested  her  sou.  as  her 
agent,  to  Invest  the  money  for  the  benefit 
of  her  daughters.  Then  taise  her  state- 
ment on  the  cross-examination  as  to 
wbat  occurred,  where  she  gives  as  a  rea- 
son why  her  mother  did  not  intend  to 
pay  the  premiums  on  the  life  Insurance 
oat  of  this  alleged  trust  money,  the  fact 
that  her  mother  told  her  brother  John 
"to  invest  that  money  for  the  benefit  of 
our  children. "  This,  it  is  claimed  in  the 
argument,  was  a  mere  Inpsus  linguse  on 
tbepart  of  this  good  lady;  but  while  there 
migbt  possibly  be  some  ground  for  such 
a«claimit  the  witness  had  simply  stated 
that  her  mother  told  her  brother  to  invest 
the  money  "for  the  benefit  of  our  chil- 
dren," whereas  she  really  meant  to  say 
"for  the  benefit  of  her  mother's  children, " 
we  do  not  see  bow  it  is  possible  to  sup- 
pose that  it  was  a  mere  "slip  of  the 
tongue"  when  the  statement  was  made 
an  a  reason  why  tbe  titud  could  not  be 
used  in  paying  premiums  on  tbe  life  poli- 
cy," for,  if  the  InveBtment  was  to  be  made 
for  the  benefit  ot  the  children  of  the  wit- 
ness, then,  of  course.  It  could  not  be  used 
tor  any  other  purpose,  but  if  for  her  own 
benefit,  then  it  could  be.  But  when  this 
witness  in  recalled,  in  the  reply,  she  for 
tbe  first  time  spealis  of  this  transaction 
between  her  mother  and  brother  .John, 
in  a  way  that  migbt  possibly  tend  to 
Bbow  that  there  was  an  intention  to 
civate  some  kind  of  a  trust;  but  what 
was  Its  nature  or  terms  Is  still  left  in  ob- 
scurity, for  all  that  she  says  then  is  that 
ber  mother,  speaking  to  her  son  in  regard 
to  tbe  three  packages  of  money  intended 
for  these  plaintiffs,  said,  "She  didn't  want 
tbem  to  have  it;  she  wanted  him  to  keep 
it  for  them;"  to  which  he  replied,  "He 
would  take  It,  and  do  the  best  he  could 
with  It." 

It  may  be  contended,  however,  that  tbe 
testimony  of  Mrs.  Williams,  relied  upon 
to  establish  the  creation  of  tbe  trust,  is 
confirmed  by  certain  alleged  admissions 
of  John  S.  Bratton,  Sr.,  as  derived  from 
his  letter  to  his  mother,  written  during  his 
Mile  from  "Dark  Corner,  "bearing  no  date, 
andset  out  In  tbe"fa8e"  as  "Exhibit  P" 
of  tbe  testimony,  as  well  as  from  certain 
alleged  declarations  made  by  his  wife,  as 
to  what  he  had  said  to  her.  These  state- 
ments attributed  to  the  wife,  which,  how- 
ever, she  denies,  were  plainly  incomi)etent 
as  mere  nearsay,  even  taking  the  testimo- 
ny on  the  part  of  the  plaintiff  as  true,  and 
rejecting  altogether  the  testimony  of  the 
wife.  They  certainly  do  not  fix  upon 
v.l3siE.no.l8— 29 


John  S.  Bratton,  Sr.,  any  admission  of 
the  trust  by  any  competent  testimony. 
And  as  to  the  letter  to  his  mother,  so  far 
from  its  affording  any  evidence  that  he  ad- 
mitted the  trust,  it  rather  tends  to  sho'n 
what  we  are  inclined  to  think  was  th«, 
true  character  of  tbe  relation  of  John  S. 
Bratton,  Sr.,  to  this  money  which  bis 
mother  intended  to  give  these  plaintiffs, 
vi».,  that  ot  agentnf  his  mother;  for  there 
is  nothing  In  the  letter  which  even  indi- 
cates that  he  regarded  himself  as  trustee 
for  his  sisters.  The  word  "trust"'  or 
"trustee"  is  not  found  in  it;  but,  on  the 
contrary,  he  seems  to  speak  of  himself 
only  as  the  agent  of  bis  mother,  and  bound 
only  to  account  to  her  as  such.  He  says: 
"  When  I  left  home  it  was  so  sudden  and 
unexpected  to  me  tiiat  I  bad  no  time  to 
make  preparations,  or  even  bid  you  fare- 
well. I  left  my  business  matters  all  In 
black  and  white,  [which  can  be  readily 
comprehended,]  and  filed  them  in  safety, 
which  I  did  not  desire  to  be  iiandled  until 
I  returned.  You  have  requested  of  Har- 
riet [his  wife]  your  notes  and  land  pa- 
pers; also  your  will,  made  and  written  at 
your  request,  and  approved  by  you.  I 
have  informed  her  where  she  can  find 
them,  and  return  them  tu  you.  I  knew 
that  there  must  be  some  dissatisfaction 
about  the  will ;  and  when  It  is  returned 
to  you,  I  hope  that  you  will  read  it  over 
to  all  tbe  family,  and  see  if  it  was  made 
out  for  my  benefit.  Your  eight  liundred 
dollars  in  gold,  left  in  my  possession,  I 
was  necessarily  forced  to  use  four  hundred 
dollars  of  when  I  left  home,  aa  I  could 
not  get  It  from  tbe  store.  You  recollect 
that  I  informed  you  more  than  once  that 
I  paid  Jane  and  Aggie's  [plaintiffs  Mrs. 
Williams  and  Mrs.  Harris]  Insurance  pre- 
miums, and  you  requested  me  to  pay  my- 
self out  of  yourgold,and  at  your  request  I 
used  four  hundred  dollars,  which  did  not 

?aymethe  amount  I  paid  out  for  them, 
can  show  what  has  been  paid  in  black 
and  white,  and  will  show  their  accounts  to 
your  satisfaction  when  I  return  home. " 
And  then  he  goes  on  to  speak  of  tbe  dis- 
position to  be  made  n(  certain  notes  of  his 
mother's.  It  seems  that,  so  far  from  there 
being  anything  whatever  In  this  letter 
which  in  the  remotest  degree  recognizes 
any  liability  to  any  of  his  sisters,  or  that 
he  held  any  funds  of  theirs  in  his  bauds,  Its 
whole  tenor  shows  that  he  was  only  refer- 
ring to  his  business  relations  with  his 
mother,  of  whom  he  had  for  n  long  time 
been  the  agent;  and  his  only  anxiety  was 
to  satisfy  her  that  his  dealings  with  her 
were  correct,  and  that  he  would  be  able 
to  sliow  that  fact  to  hersatlstaction.  His 
only  allusion  to  bis  sisters— two  of  the 
plaintiffs — is  in  reference  to  the  payment 
of  the  premiums  upon  their  life-policies, 
which  it  is  not  claimed  were  to  be  paid 
out  of  this  alleged  trust  fund,  but  were  to 
be  paid  by  the  mother;  and  it  is  in  this 
connection  be  says:  "I  can  show  what 
has  been  paid  in  black  and  white,  and  will 
show  their  accounts  to  your  satiefactioa 
when  I  return  home;"  not  to  the  satisfac- 
tion of  his  sisters,  as  be  would  have  said 
if  be  hitd  been  alluding  to  their  so-called 
"trust  funds,"  but  to  the  satisfaction  ol 
his  mother,  who  would  have  bad  nottains 
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to  do  with  any  trust  fund  that  might 
have  been  created,  but  did  have  some- 
thing to  do  with  the  use  of  her  money, — 
her  gold, — used  in  the  payment  of  the  in- 
surance premiums.  It  seems  to  us,  there- 
fore, that,  even  considering  the  cusq  upim 
the  testimony  as  adduced  by  tbe  plaintiffs 
only,  it  is  altogether  insufficient  to  estab- 
lish the  creation  of  any  trust  by  that 
"clear  and  unequivocal  evidence"  which 
the  rule  of  law  above  stated  requires,  and 
that  the  circuit  judge  erred  in  holding  oth- 
erwise. In  cases  lilce  this  the  burden  of 
proof  to  establish  the  trust  is  upon  the 
plaintiff;  and  wliere  the  plain titf  fails  to 
furnish  such  evidence  as  tbe  rule  of  law  re- 
quires he  cannot  recover. 

This  conclusion,  wlilch  has  been  reached 
from  a  consideration  of  the  testimony  on 
the  part  of  the  plaintiffs  alone.  Is  con- 
firmed and  strengthened  by  the  facts  and 
circumstances  brought  out  In  tbe  defense. 
In  the  first  place,  the'lapseof  time  between 
the  alleged  origin  of  this  trust  and  any  at- 
tempt to  enforce  It — about  23  years — Is  a 
tiircumstance  entitled  to  great  considera- 
tion, for,  while  It  is  true  that  mere  lapse 
af  time  will  not  bar  an  express  trust,  after 
it  has  once  been  established,  yet  it  is  en- 
titled to  great  weight  In  considering  the 
parol  evidence  relied  un  to  establish  the 
trust.  As  is  said  in  2  Story,  £q.  .Tnr.  § 
152Ua.-  "It  is  often  susgested  that  lapse  of 
time  constitutes  no  bar  in  cases  of  trust; 
but  this  propusltionmust  be  received  with 
its  appropriate  qualifications.  Ae  long  as 
the  relation  of  trustee  and  cestui  que  trust 
Is  acknowledged  to  exist  between  the  par- 
ties, and  tbe  trust  is  continued,  lapse  of 
timecanconstituteno  bar  to  an  account  or 
other  proper  relief  for  the  cestui  que  trust. 
But  where  this  relation  Is  no  longer  ad- 
mitted to  exist,  or  time  and  long  acquies- 
cence have  obscnred  the  nature  and  char- 
acter of  tbe  trust,  or  the  acts  of  the  par- 
ties or  other  circumstances  give  rise  to 
presumptions  unfavorable  to  its  continu- 
ance, in  all  such  cases  a  court  of  equity 
will  refuse  relief  npon  the  ground  of  lapse 
of  time,  and  its  Inability  to  do  complete 
Justice.  This  doctrine  will  apply  even  to 
cases  of  express  trust,  and,  a  fortiori,  it 
will  apply  with  Increased  strength  tu  cases 
of  implied  or  constructive  trusts."  See, 
also,  the  remarks  of  Lord  CottenhamIh 
Attorney  General  v.  Fishmongers'  Co.,  h 
Mylne  &  C.  16,  where,  among  other  things, 
he  said:  "If  there  be  no  doubt  as  to  the 
origin  and  existence  of  a  trust,  the  princi- 
ples of  justice  and  the  interests  of  mankind 
require  that  the  lapse  of  time  should  not 
enable  those  who  are  mere  trustees  to  ap- 
propriate to  themselves  that  which  Is  the 
property  of  others;  but  In  questions  of 
doubt  whether  any  trust  exists,  and 
whether  those  in  possession  are  not  en- 
titled to  the  property  for  their  own  bene- 
fit, the  principles  of  justice  and  the  inter- 
ests of  mankind  require  that  the  utmost 
regard  should  be  paid  to  the  length  of 
time  during  which  there  has  been  enjoy- 
ment incouslstcnt  with  the  existence  of  the 
supposed  trust."  And,  without  incnmber- 
iog  this  opinion  with  further  quotations, 
see  Prevost  v.  Orate,  6  Wheat.  481 ;  Badg- 
er V.  Badger,  2  Wall.  87.  Now.  in  this 
case  tliere  Is  not  only  great  lapse  of  time, 


but  we  fall  to  find  any  evidence  of  any  ad- 
mission or  acknowledgment  by  the  alleged 
trustee  of  the  trust  now  claimed  tu  be  e»> 
tablished  by  mere  parol  evidence  of  a  sin- 
gle lnter(<sted  witness  of  a  conversation 
which  she  heard  about  23  years  previously, 
which  she  narrates  in  three  different  forms, 
leaving  not  only  the  nature  and  character 
of  tbe  alleged  trust  In  obscurity,  but,  to 
say  the  least  of  It,  leaving  It  doubtful 
whether  any  trust  was  In  fa^t  created.  On 
the  contrary-,  tbe  evidence  shows  that  the 
alleged  trustee  lived  for  about  11  yeans 
after  his  return  from  exile,  and  yet  during 
all  that  time  no  claim  or  demand  was  ever 
made  upon  him  by  either  of  these  plain- 
tiffs, even  for  the  interest  of  the  alleared 
trust  fund,  although  the  evidence  also 
shows  that  during  that  time  at  least  two 
of  the  plaintiffs  were  in  needy  circumstan- 
ces, and  one  of  them  made  repeated  de- 
mands upon  the  alleged  trustee  by  letter 
for  pecuniary  assistance,  which  letters  con- 
tain no  Intimation  whatever  of  the  trust 
now  sought  to  be  set  up,  after  the  death 
of  old  Mrs.  Bratton,  who.  It  is  claimed, 
created  tbe  trust,  and  after  the  death  of 
the  alleged  trustee,  who  died  leaving  quite 
a  handsome  estate,  which  was  divided 
among  his  heirs  at  law  before  these  ac- 
tions were  Instituted.  It  seems  to  tl8 
that,  in  view  ot  these  circumstances,  it 
would  be  extremely  unsafe  to  allow  a  parol 
trust  to  be  estahlished  by  parol  evidence 
of  "loose  and  Indefinite  expressions  "which 
a  witness  claims  to  have  heard  in  a  con- 
versation between  parties,  both  of  whom 
are  dead,  about  23  years  before  such  evi- 
dence was  taken,  especially  when  her  state- 
ment as  to  such  cnnveri^atlon  contains  a 
mistake  palpable  on  its  face,  and  varies  in 
Its  terms  on  each  occasion  when  she  is 
asked  to  state  what  occurred;  for,  without 
Intending  to  Impute  the  slightest  Inten- 
tional wrong  to  the  witness,  the  frailty 
of  human  memory  is  such  as  to  render  It 
unsafe,  after  such  a  lapse  of  time,  fur  a 
court  to  base  a  decree  upon  such  evidence, 
where  it  is  not  only  not  corroborated  by 
the  other  circumstances,  but,  in  our  judg- 
ment, is  altogether  Inconsistent  with 
them.  Having  reached  the  conclusion 
that  the  plaintiffs  have  failed  to  establish 
the  alleged  trust  upon  which  these  actions 
are  founded,  the  other  questions  presented 
cannot  arise,  and  need  not,  therefore,  be 
considered.  The  judgment  of  this  court  is 
that  the  judgment  of  the  circuit  court  In 
each  of  the  cases  above  stated  be  reveraed, 
and  that  the  complaints  In  said  cases  be 
dismissed. 

McOowAN,  J.,  concurs. 

(34  8.  C.  KS) 

la  re  Kirkpatrick's  Estate. 

(Supreme  Court  of  South  CaroUntu    Joly  38, 
1891.) 

Pabbxt  and  Cmu> — Cohpbn8;ition  for  Saavicka 
— Pbbscmptioks. 
On  a  trial  to  recover  for  services  readerea 
for  defendant's  decedent  by  his  daughter,  two 
witnesses  testified  that  they  had  heard  the  father 
say  the  daughter  ought  to  be  paid  for  her  berv- 
ioes.  Another  testified  that  she  had  heard  him 
say  that  she  ought  to  have  "extra  pay  for  her 
services  to  him. "  Held  insufficient  to  create  a 
legal  obligation,  as  in  such  cases  the  presump- 
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ticm  Is  that  the  sorvices  were  gratultoos,  which 
must  be  overcome  by  proof  of  an  express  agree- 
ment to  pay. 

Appeal  from  common  plejaa  circalt  court 
of  York  county;  W.  H.   Watj.ace.  Jadse. 

S.  E.  Aycock  fllpd  a  claim  agniDBt  tbe  es- 
tate of  J.  J.  Kirkpa trick,  deceased.  From 
an  order diBallowiugtaerclaim  tihe appeals. 
Affirmed. 

Witooa  A  WUaoB  &  McTiow,  for  appel- 
lant.    Hart  A  Hart,  lor  respondents. 

McIVER,  J.  Under  proceedings  to  mar- 
Btaal  the  assets  of  tbe  estate  of  J.  J.  Klrk- 

BB  trick,  deceased,  bis  creditors  were  called 
1  to  wtablisb  tuelr  claims.  Among  tbe 
claims  presented  was  one  In  favor  of  the 
appellant,  who  was  tbe  daughter  ol  tbe 
deceased,  for  services  rendered  by  her  to 
ber  father  during  bis  Ufe-tlme.  To  this 
claim  tbe  administrator  presented  two  de- 
fenses: (1)  A  general  denial;  (2)  thestat- 
nte  of  limitations.  The  clerk  o(  tbe  court, 
tu  whom  it  was  referred  to  take  proof  of 
claims,  reported  that  a  part  of  the  claim 
was  barred  by  tbe  statute  of  limitations, 
and  established  tbe  claim  of  the  remaining 
part.  To  this  report  both  parties  except- 
ed; tbe  appellant  allegingerror  insustain- 
iBg  tbe  plea  of  tbe  statute  to  any  part  of 
tbe  claim,  and  tbe  administrator  contend- 
ing that  tbere  was  no  evidence  of  any  con- 
tract, either  express  or  implied,  to  pay 
tor  the  service  rendered  by  appellant  to 
ber  father,  and  bence  tbere  was  error  in 
allowing  any  part  of  tbe  claim.  Dpon 
tbis  report  and  the  exceptions  thereto  the 
case  was  beard  by  his  honor,  Judge  Wai^ 
I.ACB,  who  sustained  theexception  filed  by 
tbe  adn^Inistrator,  and  rendered  Judgment 
disallowing  tbe  entire  claim.  From  tbis 
Indgment  Mrs.  Aycock  appeals.  Tbe  tes- 
timony is  all  set  out  in  the  "case,"  and  the 
only  question  is  whether  it  is  sufficient  to 
eetablisb  any  contract,  either  express  or 
Implied,  on  tbe  pai-t  of  tbe  deceased  to  pay 
the  appellant  anything  for  ber  services. 

Tbe  general  rule  Is  that,  where  onn,  who 
is  under  no  Ipgal  or  moral  obligation  to 
do  so,  renders  service  to  another,  at  his  re- 
quest or  with  bis  knowledge  and  acquies- 
cence, tbe  law  raises  an  implied  promise  on 
the  part  of  the  person  receiving  tbe  serv- 
cles  to  pay  what  th^y  are  reasonably 
worth ;  but  where  there  is  a  legal  or  moral 
obligation  on  the  part  of  one  to  render 
service  to  another,  no  sucb  promise  can  l>e 
implied  from  the  mere  rendition  and  accept- 
ance of  sucb  service.  In  tbe  former  case, 
tbere  being  notbing  else  to  which  the  rendi- 
tion of  tbe  serviceB  can  be  referred,  tbe  in- 
ference is  that  tbey  were  rendered  upon  an 
implied  nnderstanding  that  compensation 
was  to  be  made;  but  in  the  latter  case  the 
rendition  of  tbe  services  can  be  and  is  re- 
ferred to  a  desire  to  comply  with  tbe  legal 
or  moral  obligation,  unless  the  testimony 
shows  that  such  was  not  the  considera- 
tion upon  wtalcb  the  p°rvices  were  ren- 
dered ;  or,  to  use  tbe  language  of  Gibbon, 
C.  J.,  in  Bash  v.  Bash,  9  Pa.  St.  260,  unless 
there  is  "direct  and  positive  "evidence  that 
the  services  were  rendered  under  a  con- 
tract for  compensation.  In  8  Amer.  & 
Eng.  Enc.  Law,  8Sl,  it  la  said :  "  Between 
parent  and  child  there  can  be  no  recovery 
for  board  or  wages  in  the  absence  of  an 


express  agreement."  In  Dodson  ▼.  Mc- 
Adams,  (N.  C.)  2  S.  E.  Rep.  453,  where  the 
rule  was  held  to  apply,  as  between  grand- 
father and  grandchild,  it  was  held  thai 
In  such  a  case  there  was  not  only  no  pre- 
sumption of  a  promise  to  pay,  buttbe  pre- 
sumption was  tbe  other  way;  and  tbe 
burden  is  on  tbe  claimant  to  rebut  sucb 
presumption,  which  cannot  be  done  bv 
showing  casual  declarations  of  tbe  grand- 
father that  his  granddaughter  ought  to 
be  paid  for  her  work.  See,  also.  Young  v. 
Herman,  (N.  C.)  I  S.  E.  Rep.  792.  In  Hall 
V.  Finch,  29  Wis.  278,  where  the  rule  was 
applied  as  between  brother  and  sister,  it 
WM  said :  "The  relation  existing  between 
the  parties  *  *  *  is  itself  strong  nega- 
tive proofv  and  raises  a  presumption  that 
no  payment  or  compensation  was  to  be 
made  beyond  that  received  by  claimant  at 
the  time,  (in  tbe  way  of  board,  clothing, 
etc.,)  which  can  only  be  overcome  by  clear 
and  unequivocal  proof  to  tbe  contrary. 
The  evidence  mu>9t  be  clear,  direct,  and 
positive  that  the  relation  between  the  par- 
ties was  not  the  ordinary  one  ot  parent 
and  child,  or  of  brother  and  sister,  but 
that  of  debtor  and  creditor,  or  ot  master 
and  servant;"  and,  further,  quoting  with 
arpproval  the  language  of  Judge  Stronq 
in  Hartman's  Appeal,  8  Grant,  Cas.  276: 
"Loose  declarations,  made  to  others,  or 
even  to  the  claimant  himself,  will  not  an- 
swer. That  which  is  only  an  expression 
of  Intention  is  inadequate  for  tbe  purpose. 
It  must  have  been  tbe  purpose  of  the  de- 
ceased to  assume  a  legal  obligation,  capa- 
ble of  being  enforced  against  him.  The  or- 
dinary expressions  of  gratitude  tor  kind- 
ness to  old  age,  weakness,  and  suffering, 
are  not  to  be  tortured  into  contract  obn- 
gations. "  See,  also.  Miller's  Appeal,  100 
Pa. St. 568,  where  It  is  said:  "The question 
always  is  whether  the  parties  con  tern  plat- 
ed payment  and  dealt  with  each  other  at- 
debtor  and  creditor.  A  son  who  takes  hii^ 
decrepit  parents  into  bis  house  and  sup- 
ports them  is  presumed  to  do  so  from  tbe 
promptings  of  natural  affection.  No  con- 
tract is  implied.  But  if  the  father,  before 
they  go  and  afterwards,  repeatedly  de- 
clares that  he  was  to  pay  for  their  board, . 
sucb  declarations  are  evidence,  and,  with 
the  circumstances,  may  be  so  direct  and 
strong  as  to  compel  belief  that  he  ex- 
pressly agreed  to  pay  for  it.  Loose  decla- 
rations, made  to  tbe  son  or  others,  will 
not  answer.  That  which  may  be  only 
tbe  expression  ot  an  intention  to  compen- 
sate is  not  evidence  of  an  agreement  to 
compensate.  If  be  intended  to  pay,  and 
often  said  so  to  others,  he  was  not  bound. 
It  must  appear  that  be  purposed  to  as- 
sume a  legal  obligation  capable  ot  being 
enforced  against  him."  It sepms  tons  that 
tbe  true  rule  upon  the  subject  is  that, 
where  a  child  renders  service  to  bis  par- 
ents, the  presumption  is  that  such  service 
was  rendered  in  obedience  to  the  prompt- 
ings of  natural  aftection,  and  not  with  a 
view  to  compensation ;  but  that  such  pre- 
sumption may  be  rebutted  bypositiveand 
direct  evidence  that  such  is  not  tbe  fact, 
and  that  mere  loose  declarations  on 
the  part  of  the  parent  that  the  child  ought 
to  be  paid  for  his  services,  or  that  he  in- 
tended or  wished  him  to  be  paid,  will  not 
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be  suflSclent  to  rebnt  tbe  presumption.  It 
must  appear  eitber  tbat  there  tras  an  ez- 
_  press  agreement  between  the  parties  pro- 
'  virtlng  for  specific  or  reasonable  compen- 
sation, or  that  the  circumstances  should 
show  clearly  that  the  parent  had  not  only 
intended  to  pay  something,  but  had  as 
Bumed  a  legal  obligation  to  do  so.  Apply- 
ing this  rule  to  the  case  under  considera- 
tion. It  is  very  clear  that  there  is  no  error 
in  the  judgment  of  the  circuit  court.  It  is 
not  pretended  that  there  was  any  evidence 
whatever  of  any  express  agreement  be- 
tween the  parties,  and  the  testimony  ad- 
duced is  wholly  insufficient  to  rebnt  the 
preoainption  that  the  services  rendered  by 
appellant  to  her  aged  father  were  gratui- 
tous. While  tbe  testimony  does  show  tbat 
tbe  appellant  rendered  faithful  service  to 
her  father,  for  which  she  is  entitled  to 
commendation,  we  are  unable  to  discover 
any  evidence  which  even  tends  to  show  tbat 
such  services  were  rendered  under  a  con- 
tract tor  compensation,  either  express  or 
Implied.  One  witness  says  that  he  heard 
the  father  say  "that  Mrs.  Aycock  had  too 
much  to  do,  and  that  she  ought  to  be 
paid,  but  tbat  he  had  no  money."  An- 
other witness  testified  that  she  had  heard 
the  father  say  "that  Em  [meaning  appel- 
lant] had  a  bard  time,  and  she  ought  to 
bave  pay  for  it."  And  another  aay8''tbat 
she  has  beard  her  grandfather  say  tbat 
Mrs.  Aycock  ought  to  have  extra  pay  for 
ber  services  to  bim."  This  is  all  that  is 
relied  upon  to  rebut  the  presumption,  aris- 
ing from  the  relationship  of  the  parties, 
that  the  services  were  Intended  at  the  time 
as  a  gratuity,  prompted  by  feelings  of 
natural  affection  ;  and,  under  the  authori- 
ties cited,  such  testimony  is  clearly  Insuffi- 
cient to  create  any  legal  obligation.  Un- 
der this  view  of  the  caee  It  was  not  neces- 
sary either  for  the  circait  court  or  this 
coart  to  consider  the  question  as  to  the 
statute  of  limitations.  The  Judgment  of 
this  court  is  tbat  tbe  Judgment  of  the  cir- 
cuit court  be  affirmed. 

McOowAM,  J.,  concurs. 

(88  Va.  SOS)  

Bertha  Zinc  Co.  v.  Black's  Adm'r. 

(Supreme  Court  of  Appeals  of  Virginia.    July 
2S,  1891.) 

Wbokofoi.  Death  —  Exoessiye  Damages  —  New 
Trial. 
A  cut  18  feet  deep  and  12  feet  wide  was  be- 
ins  driven  through  the  side  of  a  mountain  in  a 
strata  of  thin  layers  of  slate  rock,  with  loose  slip 
clay  between,  with  no  artificial  support.  Plain- 
tiff's intestate  was  at  work  in  the  bottom  of  the 
cut,  and  was  killed  by  a  slide  from  the  side  cov- 
ering him.  He  was  a  ne«7  man,  and  had  no 
knowledge  of  the  treachery  of  the  dirt.  Defend- 
ant thoroughly  understood  the  dangerous  charac- 
ter of  the  place,  and  regarded  it  as  a  question  of 
profit  against  risk  to  put  in  supports.  Held  error 
to  set  aside  a  verdict  of  $10,000  as  excessive,  un- 
der Code  Va.  S  2903,  which  provides  that  In  case 
of  wrongful  death  damages  may  be  assessed  not 
to  exceed  $10,000. 

Action  by  Michael  Black's  administra- 
tor, against  the  Bertha  Zinc  Company,  to 
recover  damages  for  negligently  killing 
plaintiff's  intestate.  Judgment  for  plain- 
tiff. New  trial  granted.  Plaintiff  OHslgus 
error.    Beversed. 


Brown,  Moor  &  Blair,  tor  plaintlO  in 
error.  J.  A.  Walker,  for  defendant  In 
error. 

LiACY,  J.  This  Is  a  writ  of  error  to  a 
judgment  of  the  circuit  court  of  Wythe 
county,  rendered  at  the  March  term,  1890. 
Tbe  action  Is  trespass  on  tbe  case  by  tbe 
defendant  in  error  against  the  plalntIB  in 
error,  the  Bertha  ^inc  Company,  on  ac- 
count of  the  killing  by  the  defendant,  tbe 
said  Bertha  Zinc  Company,  of  the  plain- 
tiff's Intestate,  through  the  negligence  ot 
the  said  defendant  and  Its  agents.  At  the 
trial  the  evidence  on  both  sides  was  beard, 
certain  Instractlons  given  and  others  re- 
fused by  the  court,  when  the  jury  rendered 
a  verdict  for  $10,000  damages  against  tbe 
defendant,  whereupon  the  defendant 
moved  the  court  to  set  aside  the  said  ver- 
dict and  grant  it  a  new  trial,  upon  tbe 
ground  that  tbe  said  verdict  was  contra- 
ry to  tbe  law  and  thn  evidence,  on  ac- 
count ot  tbe  misdirection  by  the  court  to 
tbejary  as  to  the  law  of  the  case,  and 
because  tbe  damages  were  excessive. 
Tbe  court  did  set  aside  the  verdict,  on  the 
ground  tbat  the  damages  were  excessive, 
and  overruled  all  other  grounds  of  excep- 
tion, to  which  action  of  the  court,  in  set- 
ting aside  the  verdict  »jecause  thedamages 
were  excessive,  the  plaintiff  excepted  and 
filed  his  bill  ot  exception,  which  was  duly 
signed  and  made  a  part  of  the  record,  and 
all  the  evidence  was  certified.  A  new  trial 
was  thereopon  bad,  when  the  Jury  found 
a  verdict  tor  the  plaintiff,  and  assessed  bis 
damages  at  f 9,166.  Tbe  defendant  again 
moved  tbe  court  to  set  aside  tbe  verdict 
and  grant  to  it  a  new  trial,  upon  tbe 
ground  that  the  verdict  was  contrary  to 
tbe  law  and  tbe  evidence.  But  the  circait 
court  overruled  this  motion,  and  rendered 
a  final  judgment  in  the  cause,  whereupon 
the  defendant  applied  for  and  obtained  a 
writ  ot  error  to  this  court. 

The  plaintiff  in  error  assigns  various  al- 
leged errors, but  the  defendant  In  error  as- 
signs as  error,  to  his  prejudice,  the  action 
of  the  court  in  setting  aside  the  tlrst  ver- 
dict, because  the  damages  assessed  by  the 
Jury  were  deemed  excessive;  and  we  will 
consider  this  assignment  first,  as  it  stands, 
in  point  of  time,  prior  to  all  'others. 

The  circuit  court  refused  expressly  to 
disturb  this  the  first  verdict,  becauseof  all 
grounds  of  exception  alleged  by  tbe  de- 
fendant except  that  which  concerned  the 
amount  of  tbe  damage,  but  the  defendant 
did  not  except.  The  first  matter  for  in- 
quiry in  this  case  Is  whether  the  circait 
court  erred  In  granting  a  new  trial,  and 
in  not  rendering  judgment  upon  the  first 
verdict.  The  verdict  In  question  was  set 
aside  because  tbe  damages  allowed  by  tbe 
Jury  were,  in  the  opinion  of  thetrlnl  ji  'ge, 
excessive.  How  far,  and  when,  may  a 
Judge  review  tbe  action  of  the  Jury  in  fix- 
ing the  amount  of  damages?  In  this 
state,  by  our  statute  law,  it  is  provided 
that  "  the  jury,  in  any  such  action,  may 
award  such  damages  as  to  It  may  seem 
fair  and  Just,  not  exceeding  $10,000,  and, 
may  direct  In  what  proportion  they  ma^ 
be  distributed,  etc.  "But  nothing  in  this 
section  shall  be  construed  to  deprive  tbe 
court  of  the  power  to  grant  new  trials,  as 
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In  other  casea."  Code  Va.  §  2903.  This 
section  refers  to  cases  mentioned  In  the  pre- 
ceding BPctlon,  where  death  Is  caused  by 
the  wrongful  act  of  another.  In  person- 
al torts  and  actions,  generally  sounding 
in  damages,  it  being  within  the  strict 
prurince  of  the  Jury  to  estimate  the  inju- 
ry, unlees  there  be  a  manifest  abuse,  the 
cunrt  will  not  interfere. .  In  its  general  ac- 
ceptation this  rule  applies  equally  to  an 
aujoBtassesBlngof  the  damages  as  to  an 
intemperate  excess.  Justice  Butler  says, 
(Boll,  N.  P.  327:)  "In  actions  grounded 
Dpon  torts  the  Jury  are  the  sole  judges  of 
the  damages,  and  therefore  the  court,  in 
gqcb  cases,  will  not  grant  a  new  trial  on 
account  of  the  damages  being  trifling 
or  excessive.  This  was  the  common-law 
role,  and  was  followed  in  tliis  state  until 
changed  by  statute. "  1  Bev.  Code,  p.  610, 
SI  96, 97;  Code  1877.  c.  173,  §  15;  Code  Va. 
§3392.  "In  any  civil  case  or  proceeding, 
the  court  before  which  a  trial  by  Jury  is 
had  may  grant  a  new  trial,  unless  it  is 
otherwise  specially  provided.  A  new  trial 
may  be  granteu  as  well  where  the  daw- 
ages  awarded  are  too  small  as  where  they 
are  excessive."  While  the  law  thus  ex- 
prexsly  leaves  the  question  under  the  con- 
trol of  the  conrt,  the  Jury  is  nevertheless 
the  proper  tribunal  for  the  assessment  of 
damages  in  cases  like  the  present,  and,  as 
w6b  said  by  Judge  Staples,  in  Borland  v. 
Barrett,  76  Va.  137,  their  verdict  will  not 
be  disturbed  unless  it  shows  that  the  Jury 
were  actuated  by  passion,  prejudice,  or 
tuidae  influence,  or  unless  the  amount  is 
grossly  excessive  upon  any  Just  view  of  the 
evideiice  which  might  have  been  taken  by 
the  Jnry.  Citing  Peshine  v.  Shepperson. 
17  Grat.  488;  Treanor  v.  Donahoe,  9 
Cnsb.  2%:  2  Sedg.  Dam.  334;  Moak, 
Dnderh.  Torts,  72,  226.  In  Dangerfleld  v. 
Thompson,  33  Grat.  136,  it  was  said  by 
this  court:  "The  question  of  what  dam- 
ages the  plaintiff  sustuined  was  a  question 
for  the  jury  to  determine.  The  appellate 
court  will  not  interfere  with  such  a  verdict 
unless  it  appears  that  theverdlct  is  plain- 
ly extravagant  and  excessive."  And,  as 
baa  been  often  said,  the  reason  for  holding 
parties  so  tenaciously  to  the  damuges 
fonnd  by  the  Jury  in  personal  torts  is  that 
in  cases  of  this  class  there  Is  no  scale  by 
which  damages  are  to  be  graduated  with 
certainty.  They  admit  of  no  other  test 
than  the  intelligence  of  the  Jury,  governed 
by  a  sense  of  Justice.  It  is,  indeed,  one  of 
the  principal  causes  in  which  the  trial  by 
Jary  has  originated.  From  the  prolific 
fonnttrin  of  litigation  numerous  caMes 
must  dally  spring  up  calling  for  adjudica- 
tion for  alleged  injuries,  accompanied  with 
facts  and  circumstances  affording  no  defl- 
nite  standard  by  which  these  alleged 
wrongs  can  be  measured,  and  which,  from 
the  necessity  of  the  case,  must  be  Judged 
of  and  appreciated  by  the  views  which 
may  be  taken  of  them  by  impartial  men. 
To  the  jury,  therefore,  as  a  favorite  and 
almost  sacred  tribunal,  is  committed  by 
ananimous  consent  the  exclusive  task  of 
examining  those  facts  and  circumstances, 
and  valuing  the  injury,  and  a  wardingcom- 
peneation  in  the  shape  of  damages.  The 
low  which  confers  on  them  this  power, 
and  exacts  of  them  the  performance  of  tliis 


solemn  trust,  favors  the  presumption  that 
they  are  actuated  by  pure  motives.  It 
therefore  makes  every  allowance  fordlffer- 
ent  dispositions,  capacitleB.  views,  and 
even  frailties,  in  the  examination  of  hete- 
rogeneous matters  of  fact  when  no  criteri- 
on can  be  supplied.  And  it  is  not  until  the 
result  of  the  deliberations  of  the  Jury  ap- 
pears in  a  form  calculated  to  shock  the 
understanding,  and  impress  no  dubious 
conviction  of  their  prejudice  and  passion, 
that  courts  have  found  themselves  com- 
pelled to  interfere.  Grab.  &  W.  New  Tri- 
al, 452. 

In  this  case  the  negligence  of  the  defend- 
ant is  clearly  established.  The  defendant 
company  was  engaged  in  cutting  through 
thesideof  tbemountain  a  horizontal  open- 
ing,in  which  they  Intended  to  lay  a  rail- 
road track  to  reach  the  zinc  mines  to  -be 
opeued  in  the  mountain.  This  cut  was 
opened  18  feet  deep  and  12  feet  wide,  with 
the  banks  perpendicular,  and  not  propped 
nor  boarded  up,  nor  supplied  with  any 
support.  It  was  cut  in  what  la  called 
three  benches,  the  first  bench  biding  cut 
four  feet  deep,  and  in  advance  of  the  sec- 
ond, which  followed  with  a  depth  of  four 
feet  more,  and  that  by  the  third,  which 
was  still  behind  the  second,  and  was 
opened  four  feet  more,  and  the  first  and 
second  benches  had  a  floor  laid  behind,  over 
which  the  dirt  was  carried  off  as  it  was 
dug,  in  wheelbarrows.  The  third  or  bot- 
tom cut  had  a  dirt  floor,  which  was  the 
bottom  of  the  cut,  over  which  the  wheel- 
barrows were  rolled.  The  deceased  was  a 
new  man,  and  was  employed  on  the  top 
bench.  But,  a  noon-day  shower  having 
driven  off  the  hands,  a  good  many  did  not 
return  in  the  afternoon,  and  among  them 
the  wheelbarrow  men,  for  whom  he  had 
been  digging  dirt  in  the  morning  at  the 
top  bench,  and  he,  desiring  to  make  a  full 
day's  work,  and  receive  a  full  day's  pay, 
asked  to  be  assigned  to  work  elsewhere, 
there  being  nobody  to  haul  off  the  dirt  up- 
on his  bench.  He  was  set  to  work  in  the 
bottom  of  the  cut  on  the  ground  floor, 
where  be  was  very  soon  killed  by  a  slide 
from  the  side  of  the  cut  which  covered 
him  up  in  clay,  and  injured  several  others. 
The  evidence  shows  that  the  earth  at 
thip  point  was  very  treacherous,  being 
rompi>Bed  in  a  large  degree  of  what  is 
termed  "sliit  clay, "  or  "block clay, "  which 
was  liable  to  sudden  slides,  which  came 
without  warning,  with  great  suddenness, 
being  described  as, "  as  quick  as  ligh  tnlng, " 
the  cut  being  driven  through  slanting 
Strata  of  thin  layers  of  slate  rock,  with 
this  loose  clay  lying  between,  which,  when 
deprived  of  support  at  the  base,  slipped 
througli  between  the  strata,  to  which  it 
was  not  adherent,  and  into  which  it  was 
loosely  deposited.  The  evidence  shows, 
further,  that  the  company  knew  of  the 
dangerous  character  of  tliis  formation, 
and  It  shows,  further,  that  the  attention 
of  its  agents  was  called  to  the  dangerous 
character  of  the  cut,  and  that  thoy  admit- 
ted it,  and,  when  urged  to  slant  the  sides 
so  as  to  leave  a  support  for  this  slip  clay, 
they  declined,  saying  that  they  would 
hurry  through  to  tliezinc,  and  then  slope 
the  sides,  and,  when  warned  that  supports 
ought  to  be  put  up  for  the  protection  of 
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haman  life,  said  It  was  a  question  of  risk 
against  profit,  and  ttaey  wonld  not  do  it, 
and  directed  that  nothing  be  said  about 
it  whatever.  It  Is  also  found  that  the 
deceuned  had  no  notice  or  knowledge  of 
the  danger,  and  that  when  down  under 
the  t,,wo  floors  it  was  too  dark  to  see 
much  about  it.  It  was  necessary,  to 
avoid  this  danger,  only  to  slant  the  sides 
on  one  side,  that  being  the  side  from 
which,  by  the  formation  of  the  seams,  the 
base  was  removed  from  the  clay;  on  the 
other  side  the  top  sections  being  removed. 
This  was  a  precaution  which  had  to  be 
taken  before  the  cut  could  l>e  used  for  the 
purpose  for  which  it  was  made,  and  it 
was  against  the  advice  of  the  "  buss  of  the 
cut,"  as  he  is  termed,  that  the  manager 
compelled  the  cut  to  be  driven  in  with 
perpendicular  sides.  It  was  negligence  to 
so  unnecessarily  expose  the  lives  of  the 
workmen.  The  sides  were  sloped  after 
the  accident.  This  should  have  been  dune 
in  the  first  Instance,  and  this  life  would 
then  have  been  npared.  It  was  negligence 
to  go  on  with  the  work  in  the  afternoon, 
after  the  rain,  as  the  ral  n  greatly  increased 
the  danger.  The  negligence  of .  the  com- 
pany is  clearly  eetablished;  but  it  is 
sought  to  condone  this  by  a  charge  of 
negligence  on  the  part  of  the  deceased  to 
go  in  the  cnt  at  the  bottom,  when  his 
work  was  on  the  top,  and  that,  being  thus 
guilty  of  contributory  negligence  which 
was  the  proximate  cause  of  the  injury 
which  he  sustained,  he  cannot,  therefore, 
recover.  But  the  record  furnishes  no  sup- 
port tor  this  whatever.  The  deceased,  a 
new  man,  and  uninformed  about  the  busl- 
iness,  worked  where  be  was  put  to  work 
by  the  person  in  charge.  He  was  put  to 
work  in  the  top  in  the  morning;  and  in 
the  evening,  there  being  no  work  for  him 
to  do  there,  he  was  put  to  work  on  the 
bottom.  There  is  notblag  to  show  that 
lie  knew  anything  about  the  danger  then ; 
while,  on  the  other  hand,  it  Is  abundantly 
shown  that  the  defendant  did  thoroughly 
understand  the  dangerous  character  of  the 
place,  and  regarded  It  as  a  question  of 
profit  against  risk.  It  is  a  case  in  which 
the  verdict  of  the  jury  should  not  have 
been  distnrbpd,and  Judgment  should  have 
been  rendered  on  the  first  verdict.  The 
circuit  court  erred  in  setting  aside  the  ver- 
dict of  the  Jury  on  the  first  trial,  and  for 
that  cause  the  Judgment  of  the  said  cir- 
cuit court  will  be  reversed  and  annulled 
Lore,  and  Judgment  rendered  here  on  the 
first  verdict;  and  it  thus  becomes  unneces- 
sary to  notice  any  of  the  proceedings  on 
the  second  trial. 


(88  Va.  m) 
NOHPOLK  &  W.  R.  Co.  V.  Grosbclosr's 
Adm'r. 

(Supreme  Court  of  Appeals  of  Virginia.    July 
Itt,  1891.) 

IkJCKT  to  PaSSBSOKBS — RnVTBW  ON  APPEiLL. 

1.  A  freight  train,  with  caboose  for  passen- 
gers, stopped  at  a  certain  station,  and  the  cod- 
ductor,  though  he  save  several  persons  approach- 
ing with  bapr^rage,  ordered  the  engineer  to  back 
the  train.  Without  warning,  the  train  was  vio- 
lently backed  while  the  passengers  were  board- 
ing it,  fatally  injuring  a  lx>y  between  five  and 
Biz  years  old,  standing  on  the  ends  of  the  ties, 


and  about  to  get  on.  Held,  that  the  railroad  was 
negligent. 

2.  Where  the  evidenoe,  and  not  the  facts,  are 
certified  to  the  supreme  court,  the  case  will  be 
treated  as  on  a  demurrer  to  evidence;  and  evi- 
dence for  the  defendant  that  the  child  was  stand- 
ing behind  the  car,  between  the  rails,  and  at- 
tempting to  climb  upon  the  bumper,  will  be  re- 
jected. 

8.  In  a  suit  by  the  administrator  of  such  In- 
fant, the  contributory  negligence  of  the  parents 
cannot  be  imputed  to  him,  and  la  therefore  im- 
material. 

4.  Although  the  railroad  required  fare  for  all 
children  over  five  years  old,  the  fact  that  the 
father  purchased  no  ticket  for  such  uhild  will 
not  bar  recovery,  and  whether  or  not  he  knew 
that  a  tlclcet  was  required  is  immaterial. 

5.  Where  the  mother  is  not  a  party  to  tha 
suit,  and  is  in  noway  interested  therein,  her  deo- 
larations,  made  Immediately  after  the  aocident, 
are  inmiaterial. 

Error  to  circuit  court,  Washington  coan- 
ty :  John  A.  Kelly,  Judge. 

Action  by  the  administrator  of  one 
Groseclose,  an  infant,  against  the  Norfolk 
&  Western  Railroad  Company,  tor  the 
negligent  killing  of  the  deceased.  Judg- 
ment for  plaintiff.  Defendant  brlng:s  er- 
ror.   Affirmed. 

Falkttrsons,  Page  A  Hurt,  for  plaintiff  tn 
error.  F.  S.  Blair  and  D.  Tiigg,  for  de- 
fendant in  error. 

Lkwib,  p.  The  action  was  to  recover 
damages  tor  the  alleged  negligent  killing 
of  the  plaintiff's  intestate,  a  child  five 
years  and  one  month  of  age.  On  the  9th 
of  February,  1888,  M.  L.  Oros<H;lose,  ac- 
companied by  his  wife  and  five  children, 
went  to  Meadow  View,  a  station  on  the 
defendant  road,  in  Washington  county, 
to  take  a  train  fur  Rural  Retreat,  in 
Wythe  county.  He  purchased  of 'the  de- 
fendant's agent  at  Meadow  View  two 
whole  tickets  and  twohalf  tickets  for  him- 
self and  family.  Of  the  five  childi-en,  two 
were  under  five  years  of  age;  the  other 
three  were  oyer ,  that  age,  but  under 
twelve.  Before  the  arrival  of  the  train  at 
the  station,  the  father  asked  and  secured 
the  assistance  of  three  gentlemen,  who 
were  present,  in  getting  the  children  on 
the  car.  The  train  was  a  local  freight 
train,  having  at  its  rear  end  a  caboose  for 
passengers.  Upon  the  arrival  of  the  train, 
and  after  it  had  stopped,  the  children  and 
their  adult  attendants  left  tlie  depot  plat- 
form, and  started  for  the  train.  Several 
passengers  alighted  from  the  caboose  car, 
when  Groseclose,  the  father,  with  one  of 
the  children,  went  up  the  steps,  and  into 
the  car.  He  was  followed  by  Mr.  Naff,  who 
carried  another  child.  Following  NafI 
was  Mrs.  Groseclose,  but,  just  ns  she  had 
gotten  up  the  steps,  the  train,  with  a  vio- 
lent and  sudden  Jerk,  started  backward, 
the  steps  of  the  caboose  striking  the  de- 
ceased, who  was  standing  on  the  end  ot 
the  ties,  and  throwing  him  under  the 
wheels  of  the  train,  which  passed  over  and 
crushed  his  left  leg,  and  inflicted  other  in- 
juries, which  caused  his  death  the  s<tuie 
day.  The  conductor  of  the  train  saw  the 
party  approaching  the  caboose,  with 
their  luggage,  but  paid  no  attention  to 
them.  In  fact,  he  went  in  another  direc- 
tion, to  see,  as  he  says,  about  the  freight. 
And,  not  only  this,  but  he  deliberately  or- 
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dered  a  braketnan  to  signal  the  engineer 
to  back  tbe  train  when  he  knew,  or  ought 
to  have  known,  that  passengeni  were  in 
the  art  of  getting  on,  to  whom  no  wam- 
lox  whatever  was  given.  The  wlitiitle  on 
the  engine  waa  not  sounded,  nor  the  beli 
Tvag,  and  the  only  signal  to  tbe  engineer 
was  a  slight  Tvave  of  the  brakuinan's 
band.  Under  these  circnmstances,  a 
clearer  case  of  calpable  negligence,  or  the 
▼iolation  of  the  doty  of  a  railroad  com- 
pany, as  a  part  ot  the  implied  contract  to 
carry  safely,  to  give  Its  pasengers  time  to 
get  oft  and  on  In  safety,  could  hardly  be 
imaglDed.  Whart.  Neg.  S  648;  Railroad 
Co.  V.  PrInneU,  (Ta.)  3  8.  E.  Rep.  »5. 

Tbe  company,  however,  contends  that 
it  was  negligeoce  on  the  part  of  tbe  par- 
ents to  allow  the  deceased  to  stand  at  tbe 
place  he  was  when  strock,  and  their  con- 
tribotory  negligence  bars  a  recovery.  It 
is  conceded,  that  tbe  deceased  himself,  by 
reason  of  bis  tender  years,  was  noo  sal 
Jml8,and  therefore  incapable  of  contrib- 
utory negligence.  There  was  evidence  for 
the  company,  on  the  question  ot  tbe  par- 
ents' negligence,  tending  to  show  that  the 
dec8a8ed,when  strock,  was  standing  behind 
tbe  ear,  between  tbe  rails,  apparently  at- 
tempting to  climb  upon  the  bumper.  But 
this  evidence  mnst  be  rejected,  because  It 
is  in  conflict  with  the  plaintiff's  evidence, 
wbleb  shows  that  he  was  not  between  the 
rails,  but  was  standing  near  the  car  on 
the  ends  of  the  ties.  We  say  the  evidence 
mnst  be  rejected,  inasmuch  as  the  evi- 
dtmce,  not  the  facts,  being  certified,  the 
ease  stands  in  this  court  as  on  a  demurrer 
to  evidence;  and,  viewing  the  case  in  this 
light,  the  charge  of  contributory  negli- 
gence is  not  sustained. 

But  that  Is  a  wholly  immaterial  ques- 
tion in  this  action.  When  th<>  f>ult  is  by  a 
parent  tor  the  loss  of  service  caused  by  an 
injory  to  the  child,  the  contributory  neg- 
ligence of  the  plaintiff  is  a  good  deteube; 
bat  such  negligence  is  not  imputable  to 
the  child,  and  is  cnnseqnently  not  to  be 
considered  when  the  suit  is  by  the  child  or 
It*  personal  representative.  Shear.  &  R. 
Neg.  §  48a;  Glassey  y.  Railroad  Co.,  57 Pa. 
St.  172;  HuB  v.  Ames,  16  Neb.  139, 19  N. 
W.  Hep.  B23.  The  doctrine  of  Hartfleld  v. 
Roper,  21  Wend.  616,  has  been  repudiated 
in  this  state,  as  in  many  other  states  of  the 
Union,  and  the  doctrineestabllshedas  Just 
stated.  Beach,  Contrib.  Neg.  $  42;  Rail- 
road Co.  -v.  Ormsby,  27  Grat.  455 :  Railroad 
Co.  V.  Snyder,  18  Ohio  St.  408;  Railway 
Co.  V.Moore,  69  Tex.  64;  Railway  Co.  v. 
Schnster,  113  Pa.  St.  412,  6  Atl.  Hep.  289; 
BoblDson  V.  Cone.  22  Vt.  214;  Daley  v. 
Ballrcad  Co..  26  Conn.  691 ;  Smith  t.  Rail- 
way Co.,  92  Pa.  St.  460;  Coal  Co.  v.  Brnw- 
ley,83  Ala.  871,  8  South.  Rep. 565;  Wymore 
V.  Mahaska  Co.,  78  Iowa,  396.  43  N.  W. 
Bep.  264;  Railroad  Co.  v.  Stout,  17  Wall. 
(67;  4  Amer.  &  Eng.  Enc.  Law,  88,  and  cases 
cited.  Hence,  when  the  tacts  are  such  that 
the  child  could  have  recovered  had  his  in- 
juries uot  been  fatal,  bis  administrator 
may  recover,  without  regard  to  the  negli- 
gence or  presence  of  the  parents  at  the 
time  the  injuries  were  received,  and  al- 
though the  estate  is  inherited  by  the  par- 
ents. Of  course,  it  is  essential  to  a  recov- 
ery in  any  case  that  negligence  on    tho 


part  of  the  defendant  be  shown.  But, 
when  that  is  proven  In  a  suit  by  the  chljd, 
the  parents'  negllftence  is  no  defense,  be- 
cause it  is  regarded,  not  as  a  proximate, 
but  as  a  remote,  cause  of  the  injury.  And 
the  reason  lies  in  the  irresponsibility  of  the 
child,  who,  itself  being  incapable  nt  negli- 
gence, cannot  authorize  it  in  another.  It 
is  not  correct  to  say  that  the  parent  is  the 
ag;ent  of  the  child,  for  the  latter  cannot 
appoint  an  agent.  Tbe  law  confides  the 
care  and  custody  of  a  child  non  sul  Juris 
to  the  parents, but, if  this  duty  be  not  per- 
formed, tbe  fault  is  the  parents',  not  the 
child's.  There  is  no  principle,  then,  in  our 
opinion,  upon  which  thefaultofthe  parent 
can  be  imputed  to  the  child.  To  do  so  is 
to  deny  to  the  child  the  protection  ot  the 
law.  Whart.  Neg.  §  312;  Patt.  Ry.  Ace. 
Law,  93;  Wymore  v.  Mahaska  Co.,  supra. 
In  the  last-mentioned  case,  which  was  an 
action  by  the  administrator  of  a  deceased 
child,  two  years  of  age,  whose  death  was 
caused  by  the  breaking  of  a  bridge  upon 
which  the  child  was  driven  in  a  carriage 
by  its  parents,  the  supreme  court  of  Iowa, 
alter  announcing  the  same  doctrine, adds: 
"Some  authorities  seem  to  make  a  distinc- 
tion between  cases  where  thecontributory 
negligence  of  the  parent  occurs  while  he 
has  the  child  under  his  immediate  control, 
and  other  cases  which  occur  when  the 
child  Is  uway  from  the  parent;  butwe  are 
ot  opinion  that  there  is  no  sufficient  ground 
for  tbe  distinction  claimed.  The  authori- 
ty ot  the  parent  does  not  depend  upon  the 
proximity  of  the  child. "  This  view  seems 
to  us  correct  in  principle,  and  is  undoubt- 
edly supported  by  tbe  great  weight  of  au- 
thority. In  a  recent  work,  wherein  the 
subject  is  discussed  and  tbe  cases  are  col- 
lected, the  learned  author  says:  "A  doc- 
trine formerly  obtained  in  some  courts  of 
this  country  called  '  imputed  negligence,' 
under  the  operation  of  which,  it  a  child,  of 
such  tender  age  as  not  to  be  capable  of 
caring  for  its  own  safety,  was  negligently 
exposed  to  danger  by  its  parent  or  guard- 
ian, and  injured,  the  negllGrence  of  the  par- 
ent or  guardian  would  be  imputed  t<»  tho 
child,  and  the  child  could  not  recover  dam- 
ages for  the  injury."  But  this  rule,  he 
adds,  "though  approved  at  one  time  in 
several  American  jurisdictions,  has  been 
denied  in  others,  and  seems  fast  going  by 
the  board. "    2  Thomp.  Trials,  §  16.S7. 

Another  point  made  by  the  company  Is, 
6nd  the  court  at  the  trial  was  asked.  In 
effect, to instructthe  Jury, that  if  thefather 
of  the  child,  at  the  time  ot  the  accident, 
was  endeavoring  to  take  it  on  the  train 
without  paying  fare,  then  he  could  not  be 
considered  a  passenger,  and  the  liability 
of  the  company  was  not  to  be  determined 
by  the  law  relating  to  carriers  and  passen- 
gers. This  instruction  was  rightly  refused. 
The  purchase  of  a  ticket,  before  entering  a 
railroad  train,  is  not  necessary  to  consti- 
tute a  person  a  passenger,  nor  is  there  any 
evidence  in  tbe  case  tending  to  show  that 
the  father  was  attempting  to  defraud  the 
company,  or  was  not  acting  in  perfect 
good  faith.  It  does  not  appear,  moreover, 
that  he  knew  a  ticket  for  the  deceased  was 
required.  The  conductor  of  the  train,  a 
witness  for  the  company,  testified  that 
tickets  for  children  under  six  years  of  age 
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were  not  required.  In  point  of  fact,  how- 
ever, the  regulations  of  the  company  re- 
quire half-rate  tickets  for  children  between 
the  ages  of  five  and  twelve  years.  But,  if 
the  conductor  of  the  train  was  Ignorant  of 
that  re<mirement,  would  it  be  strange  if 
the  father  of  the  deceased  was,  also?  This 
Is  a  matter,  however,  of  no  importance 
whatever.  Thedeceased  undoubtedly  was 
a  passenger,  and  as  such  entitled  to  the 
utmost  degree  of  diligence  and  care  on  the 
part  of  the  company  in  looking  out  for 
his  safety.  2  Wait.  Act.  &  Def.  65;  Rail- 
road Co.  V.  Noell,  32  Grat.  394;  Railroad 
Co.  V.  Moose.  83  Va.  827,  3  S.  E.  Rep.  796. 

Complaint  Is  also  made  of  the  action  of 
the  circuit  court  in  refusing  to  permit  the 
defendant  to  prove  the  declarations  of  the 
mother  of  the  child  immediately  after  the 
accident.  The  assignment  of  error  on  this 
point  is  general  in  its  terms,  and  no  rea- 
sons are  urged  in  support  of  it,  nor  are  we 
aware  of  any  principle  upon  which  the 
declarations  were  admissible.  The  mother 
Is  not  a  party  to  the  suit,  nor  interested 
in  the  result.  .  Her  declarations  were  mere- 
ly hearsay,  and  no  more  bind  the  estate  of 
the  deceased  than  would  the  declaration 
of  any  stranger.  There  was  no  error, 
therefore,  in  excldding  them.  In  short, 
we  And  no  error  in  the  record,  and  the 
judgment  must  be  affirmed. 

RicHABDBON,  J.,  coucurs  In  the  result. 


(88  Va.  800) 

BAI1.EY  Const.  Co.  et  a/,  v.  Pdrcei.l. 

{Supreme  Court  of  Appeals  of  Virginia.    July 
23,1891.) 

Mbohakics'  Libbs—Fobeoloscrb— Appeal— Evi- 
dence. 

1.  A  proceeding  to  foreclose  a  subcontractor's 
lien  is  a  suit  in  equity. 

2.  Where,  in  a  suit  to  foreclose  a  subcoD- 
traotor's  lien,  a  cross-bill  is  filed,  and  all  the  ev- 
idence brought  into  the  record,  the  supreme  court 
will  review  the  action  of  the  lower  court,  and 
order  a  decree  in  accordance  with  equity  and 
Justice. 

Appeal  from  circuit  court,  Washington 
county;  Joh.\  A.  KEi.LBy,  Judge. 

A  bill  by  Edward  Purcell,  Jr.,  against 
the  Bailey  Construction  Company,  the 
iSoutb  Atlantic  &  Ohio  Railroad  Company, 
and  others,  to  foreclose  a  subcontractor's 
lien.  Decree  for  plaintiff.  Defendants  ap- 
peal. 

J.  B.  Richmond  and  J.  B.  Wood,  for  ap- 
pellant.    Mr.  Blancbard,  for  appellee. 

Lewis,  P.  This  was  a  suit  in  equity  In 
the  circuit  court  of  Washington  county, 
by  the  appellee,  Pnrcell,  against  the  Bailey 
Construction  Company,  the  South  Atlan- 
tic &.  Ohio  Railroad  Company,  and  others. 
The  construction  company  was  the  gener- 
al contractor  to  construct  tlie  Soutii  At- 
lantic &  Ohio  Railroad  Company,  and  em- 
ployed the  plaintiff  to  do  certain  work  aa 
a  subcontractor.  The  work  was  com- 
pleted about  the  1st  of  December,  18S7, 
whereupon  the  plaintiff  duly  recorded  in 
the  proiier  clerk's  office  his  mechanic's  lien 
for  an  alleged  balance  due  him,  amounting 
to  about  f9,000.  The  object  of  the  suit 
was  to  enforce  the  mechanic's  lien,  aud  to 


recover  that  amount.  A  copy  of  the  orig- 
inal  contract  between  the  parties  Is  exhib- 
ited with  the  bill,  wherein  It  was  stipulat- 
ed that  for  the  work  done  and  materials 
furnished  under  the  contract  payment 
should  be  made  on  or  about  the  20tb  uf 
each  month,  upon  estimates  to  be  ap- 
proved by  the  appellant's  engineer.  Be- 
fore the  completion  of  the  work,  however, 
the  parties  entered  into  a  new  contract, 
dated  November  17,1887,  whereby  it  wws 
asreed  that  the  first  contract  should  ter- 
minate on  theSOtb  of  the  same  month,  and 
that  the  work  done  by  the  plaintiff  should 
be  measured  upon  or  before  the  1st  day  of 
December  of  that  year,  and  paid  for  as 
soon  as  the  final  estimates  were  finished. 
The  bill  charges  that  the  work  done  by 
the  plaintiff  amounted  to  about  937,000, 
according  to  the  estimates  of  one  Charles 
K.  Moore,  who,  it  is  alleged,  was  the  chief 
engineer  of  the  construction  company. 
But  the  company,  both  In  Its  answer  and 
cross-bill,  denies  that  Moore  was,  at  any 
time,  its  chief  engineer;  and  avers,  more- 
over, that  the  estimates  made  by  him  were 
not  only  inaccurate  and  excessive,  bot 
that  the  final  estimates,  upon  which  the 
plaintiff's  claim  is  based,  were  made  after 
he  had  been  discharged  from  the  compa- 
ny's service,  which  was  on  the  19th  of  Oc- 
tober, 1887.  It  is  averred  that  he  was 
merely  employed  to  do  work  as  an  engi- 
neer along  with  others,  and  that  the  com- 
pany relied  on  Its  engineers,  Jones  and 
Hodge,  in  whose  skill  and  competency  it 
had  entire  confidence.  The  evidence  in  the 
cause  is  voluminous,  and  we  do  not  deem 
it  necessary  to  reclew  it.  It  la  enough  to 
say  that  we  have  examined  It  carefully, 
and  are  satinfied  that  the  principal  con- 
tention of  the  company,  the  appellant 
here.  Is  supported  by  the  record.  It  ap- 
pears that,  after  the  completion  of  the 
work  done  by  the  appellee,  it  was  meas- 
ured up  by  Jones  and  Hodge,  whose  com- 
petency and  integrity  is  not  assailed,  and 
that  they  estimated  the  whole  at  f24,6i)0.- 
67.  The^e  estimates,  however,  are  less  by 
several  thousand  dollars  than  those  made 
by  Rollins,  another  of  the  company's  en- 
gineers, whose  estimates  amounted  to 
$28,327.40,  the  reasons  for  which  difference 
are  stated  In  the  record.  Taking  Rollins' 
estimate  aa  the  proper  basis  for  a  settle- 
ment between  the  parties, — and  the  appel- 
lant does  not  contend  to  the  contrary, — 
then  there  would  he  a  balance  due  the  ap- 
pellant of  $1,493.85,  as  overpaid,  it  appear- 
ing that  there  has  been  paid  to  the  plain- 
tiff various  sums,  at  different  times,  on 
account  of  the  work,  aggregating  $29,821. 
25.  The  decree  against  the  appellant,  and 
of  which  it  complains,  must  therefore  be 
reversed,  and  a  decree  entered  In  its  favor 
for  the  sum  of  $1,493.85  and  costs. 
-  It  is  proper  to  add  that  th^re  was  no 
error  In  overruling  the  demurrer  to  the 
bill.  The  appellant's  contention  was  that 
the  case  presented  a  simple  question  of 
quantum  mernjt,  which, upon  theautborl- 
t.v  of  Morgan  v.  Carson,  7  Leigh,  '238,  and 
other  cases,  bnlonged,  properly,  to  a  court 
of  law,  and  not  to  a  court  of  equity.  But 
a  sufficient  answer  to  this  position  is  that 
the  object  of  the  suit  was  to  enforce  an 
alleged  mechanic's  lien,  and  hence  the  case 
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is  one  of  eqaitable  Jariadlctlon.  Code,  S 
24^.  Upon  the- merits,  however,  the  case 
la  with  the  app«Uant,  as  we  bare  said. 

(88  Va.  281) 

Gratbon  v.  Buchanan. 
i/Suipnme  Court  of  ApiMal*  of  Firyinio.    July 

8jlLS  or  Iaxsdb  —  Cohstrcctiok  or  Contiuot— 

PKISOMPTION8— SeT-OfP— PlBADWO— DOPUCITT 

— Pakol  Evidencb. 

1.  A  contract  for  the  sale  of  lands,  described 
■•  "coDtalntng  140  acres,  more  or  less,  and  known 
u  the  '  Kelly  Tract,'"  will  be  presumed  to  be  a 
■ale  by  the  acre,  in  the  absence  of  proof  that  it 
was  a  sale  in  nross. 

8.  Wlien  the  vendor  represented  that  the  tract 
contained  140  acres,  and  included  within  Its 
boundaries  one-half  of  a  certain  sprine,  when  in 
fact  it  only  contained  126  acres,  and  did  not  in- 
clude the  spring,  the  vendee  is  entitled  to  an 
abatement  of  the  purcnase  price,  to  the  extent 
that  the  tract  was  damaged  by  loss  of  the  spring, 
as  well  as  the  proportionate  loss  of  the  14  acres. 

S.  In  such  case,  a  verdict  assessing  defend- 
ant's damages  at  (600  for  loss  of  one-  half  of  the 
sianng,  and  ^540  for  the  loss  of  14  acres  of  land, 
and  directing  the  manner  in  which  this  sum 
shall  be  applied  towards  the  purchase  price,  is 
not  vague  and  uncertain. 

4.  It  was  proper  to  refuse  to  grant  a  new 
trial  upon  the  ground  of  newly-discovered  evi- 
dence when  the  affidavit  in  support  thereof  does 
not  give  tile  date  or  details  of  a  conversation  be- 
tween atBant  and  defendant,  which  is  made  the 
basis  of  the  motion,  a3  in  such  case  the  relevancy 
of  the  testimony  does  not  appear. 

5.  Code  Va.  i  82U9,  provides  that,  "in  any  action 
on  a  contract,  the  defendant  may  Ale  a  plea,  al- 
leging any  such  failure  in  the  consideration  of 
the  oontraot  *  *  *  as  woold  entitle  him  to  re- 
cover damages  at  law.  *  *  *  or  to  relief  in 
equity,  *  •  •  alleging  any  such  matter  aris- 
ing under  the  contract,  existing  before  its  execu- 
tion, as  would  entitle  him  to  relief  in  equity. " 
field  that,  in  an  action  to  recover  the  purcliase 
price  of  land,  the  vendee  may  plead ,  by  way  of 
set-off,  and  prove  by  parol,  that  the  vendor  false- 
ly represented  that  a  certain  spring  was  upon  the 
land,  although  snch  spring  was  not  manUoned  in 
the  contract  of  sale. 

ft.  A  plea  of  set-oif,  showing  that  there  was  a 
partial  failure  of  consideration,  in  that  a  spring 
was  represented  to  be  on  the  land,  when  in  fact 
it  was  not,  and  that  there  was  a  deficiency  of  14 
acres  in  the  tract,  is  not  double. 

Error  to  circuit  court,  Smythe  county; 
John  A.  Kbllt,  Judge. 

Action  by  QrayBon  against  Thomas  M. 
Buchanan  on  two  bonds  giveD  to  se- 
care  the  purchase  price  of  lands.  Judgment 
allowing  a  set-oH.  Plaintiff  appeals.  This 
action  was  on  two  bonds,  for  f  1,000  each, 
executed  by  the  defendant  to  the  plaintiS, 
Grayson,  tor  the  last  two  deferred  pay- 
ments of  purchase  money  fur  a  certain 
tract  of  land  situated  In  that  county.  In 
tne  written  contract  between  the  parties 
tor  the  land,  the  tract  Is  described  as  the 
"Kelly  Tract,"  and  "containing  one  hun- 
dred and  forty  acres,  more  or  less, "  for 
which  the  defendant  agreed  tu  pay  the 
snm  ot  $6,000.  It  does  nut  appear  that  a 
deed  to  the  land  has  ever  been  delivered 
to  the  defendant.  The  defendant  offered 
a  special  plea  ot  set  oil,  averring  tliat  the 
tract  was  represented  by  tne  vendor,  at 
the  time  of  the  purchase,  to  contain  140 
acres,  and  that  it  included  within  its  lim- 
its one-halt  ot  a  spring  on  the  north-east- 
em  portion  ot  the  tract,  which  was  the 
nnly  running  water  on  the  entire  tract, 


except  a  small  spring  on  the  opposite  side 
of  the  tract,  and  that,  relying  upon  these 
representations,  he  contracted  topurchnge 
the  land.  The  plea  then  goes  on  to  aver 
that  the  tract  did  not,  in  fact,  contain  as 
much  as  140  acres,  as  represented,  bnt  only 
126  acres,  and  that  the  said  spring  is  not 
included  within  the  tract,  nor  any  part 
thereof.  Wherefore  it  is  further  averred 
there  had  been  a  failare  ot  consideration 
to  the  extent  of  14  acres  of  land  and  one- 
half  of  the  said  spring,  and  that  the  de- 
fendant has  been  thereby  damaged  to  the 
extent  of  $3,000.  The  plalntllf  objected  tu 
the  plea,  and  moved  the  court  to  reject  It, 
which  motion  was  overruled.  Thedefend- 
ant  ottered  evidence  before  the  Jury,  which 
was  not  excepted  to,  tending  to  support 
the  averments  ot  the  plea,  and  the  plalu- 
tilt  introduced  evidence  tending  to  support 
the  contrary  Tiew ;  that  is,  that  the  sale 
was  in  gross,  and  that  there  was  no  rep- 
resentation on  his  part  that  the  tract  In- 
cluded any  part  of  the  spring.  The  verdict 
ot  the  Jury  was  as  follows:  "We,  the  ju- 
ry, find  for  the  plain tlH  $2,000.  the  debt  In 
tne  declaration  mentioned,  with  Interest 
on  fl,000,  part  thereof,  from  January  1, 
1879,  and  on  $1,000,  the  residue  thereof, 
from  January  1,  li^<  subject  to  a  credit 
of  $398.88,  as  ot  October  11,1883,  and  $613.- 
79,  as  ot  October  23, 188.3.  And  we  further 
find  tor  the  defendant  as  offsets  to  said 
debt,  $600  damages  for  the  loss  of  one-halt 
of  the  spring  in  controversy,  and  $540  as 
an  abatement  for  deficit  ot  fourteen  acres 
ot  the  land,  to  be  applied  to  said  bonds  in 
the  order  In  which  they  tall  due. "  The 
court  overruled  a  motion  tor  a  new  trial, 
and  gave  judgment  on  the  verdict;  whei-e- 
upon  the  plaintifl  applied  tor  and  ob- 
tained a  writ  ot  error. 

S.  W.  Wniiania,  tor  plain  Ufl  In  error. 
SheflQr,  Bucbaa&D  A  Bucbaaan,  tor  defend- 
ant in  error. 

LswiB,  P.,  (after  ataUag  the  facta.)  The 
doctrine  la  established  by  numerons  de- 
cisions ot  this  court  that  the  nse  ot  the 
words  "more  or  less, "or  "supposed  to 
contain  so  many  acres,  more  or  less,"  In 
a  deed  or  contract  for  land,  will  not  re- 
lieve the  vendor  or  vendee,  as  the  case 
may  be,  from  the  obligation  to  make 
compensation  for  an  excess  or  deficiency 
beyond  vvhat  may  be  reasonably  attrib- 
uted to  small  errors  from  variations  of  in- 
Btruments  or  otherwise,  unless,  Indeed,  a 
contract  ot  hazard  was  Intended.  Bnt,  In 
the  absence  ot  proof  that  it  was,  the  pre- 
sumption is  that  It  was  not;  that  Is,  that 
the  parties  contracted  with  reference  to 
quantity,  which  influenced  the  price.  I9 
other  words,  that  the  sale'  was  by  the 
acre,  and  not  in  gross.  It  is  equally  well 
settled  that  contracts  of  hazard,  though 
not  void,  are  yet  not  regarded  with  favor. 
The  presumption,,  as  we  have  said.  Is 
against  them,  and  this  presumption  can 
be  repelled  only  by  clear  and  convincing 
proof.  Caldwell  v.  Craig,  21  Grat.  182; 
Watson  V.  Hoy,  28  Grat.  698;  Benson  v. 
Humphreys,  75  Va.  196;  Trinkle  v.  Jack- 
son, 86  Va.  238, 9  S.  E.  Rep.  986.  In  thepres- 
ent  case  the  parties  contracted  tor  the 
payment  ot  the  gross  sum  ot  $6,000  for  tha 
land,  which  in  the  written  contract  is  de- 
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scribed  as  ** containing  one  hundred  and 
forty  acres,  more  or  less,  and  known  as 
the  'Kelly  Tract.'"  The  presumption, 
therefore,  is  that  the  quantity  influenced 
the  price,  and  that  the  sale  was  by  the 
acre. 

The  defendant,  however,  not  only  sets 
DP  In  the  special  plea  a  deUciency  of  14 
acres  In  quantity,  but  avers  that  the  tract 
does  not  include  within  its  boundaries  one- 
balf  of  a  certain  spring,  which  the  vendor 
represented  it  to  Include,  and  with  refer- 
ence to  which,  it  Is  averred,  the  contract 
was  made;  and  to  this  extent  he  claims 
there  has  been  a  failure  of  consideration, 
and  that  be  is  entitled  to  an  abatement 
of  the  purchase  money  accordingly.    The 

feneral  rule  of  compensation,  in  a  case  of 
eflcleucy  in  qaantity  within  the  bounda- 
ries of  the  land  contracted  for,  is  according 
to  the  average  value  of  the  whole  tract; 
and  this  was  the  rule  applied  by  the  Jury, 
under  an  instruction  from  the  court.  In 
the  present  case,  so  far  as  the  deficiency 
In  the  land,  independently  of  one-half  on 
the  spring,  was  concerned,  there  being  no 
peculiar  circumstances  to  take  the  case 
out  of  the  general  rule.  But,  as  to  the 
loss  of  one-half  of  the  spring,  a  different 
rule  necessarily  applies.  As  to  that  the 
jury,  being  of  the  opinion  that  the  defend- 
ant had  been  damaged  $600,  found  accord- 
ingly. Upon  this  point  the  Instruction 
was  that  If  the  Jury  should  believe  from 
the  evidence  that  the  plaintiff  represented 
to  the  defendant,  at  the  time  of  the  sale, 
that  one-half  of  the  spring  in  the  plead- 
ings mentioned  was  on  the  Kelly  tract, 
and  that  the  defendant  relied  upon  the 
representations,  and  If  they  should  believe, 
further,  that  the  half  uf  said  spring  was 
not  on  the  Kelly  tract,  then  that  the  da- 
fendant  was  entitled  to  an  abatement  of 
the  purchase  price  to  the  extent  to  which 
the  tract  was  damaged  by  the  loss  of  the 
half  of  said  spring,  estimating  the  price 
of  the  land,  including  half  of  the  spring, 
at  f 6,000.  The  case  was  thus  properly 
submitted  to  the  jury  on  the  question 
of  failure  of  consideration,  and  the  Jury, 
upon  the  evidence,  which  was  conflicting 
as  to  what  the  real  contract  between  the 
parties  was,  having  found  for  the  defend- 
ant, its  finding,  approved  as  it  was  by  the 
trial  ]ndge,  ought  not  to  be  disturbed  by 
this  court.  Caldwell  v.  Craig,  21  Orat.  1.H2. 
The  appellant,  however,  contends  that 
the  defense  set  up  in  the  special  plea  was 
not  a  proper  onefor  a  court  of  law,  because 
tt  seeks  to  contradict  the  written  con- 
tract, and  to  incorporate  into  it  extrane- 
ous matter,  by  parol  evidence.  There  Is 
no  mention  of  the  spfing  in  the  written 
contract,  and  the  point  of  the  objection 
Is  that,  if  there  was  any  mistake  in  that 
particular,  the  proper  remedy  was  in  eq- 
uity to  reform  the  contract.  If  this  were 
a  suit  tor  that  purpose,  there  is  no  doubt 
that  parol  evidence  would  be  admissible 
to  show  what  the  true  ngrreement  was; 
that  is  to  say,  whether  the  contract  was 
In  gross  or  by  the  acre,  and  also  whether 
or  not  the  parties  contracted  for  one-halt 
of  the  spring,  as  allegfed  in  the  plea.  "  In 
all  such  cases, "  says  Judge  Story,  "if  the 
mistake  Ih  clearly  made  out  by  proofs  en- 
tirely satisfactory,  equity  will  reform  the 


contract  so  as  to  make  it  conformable  to 
the  precise  intent  of  the  parties. "  1  Story, 
Eq.  Jur.  §  153.  And  to  the  same  effect  is 
Mauzy  v.  Sellars.26  Grat.  641,  where  it  was 
distinctly  held,  in  conformity  with  all  the 
authorities,  that  the  mistake  may  be 
shown  by  parol  proof,  and  that  relief  will 
be  granted,  whether  the  mistake  Is  set  up 
by  bill  or  as  a  defense.  In  all  such  cases, 
however,  where  mistake  alone  is  set  up  as 
a  ground  for  relief,  the  mistake  must  be 
mutual.  But  the  same  relief  is  afforded 
where  there  has  been  a  mistake  on  one 
side,  accompanied  by  fraud  or  other  ineq- 
uitable conduct  on  the  other.  Railroad 
Co.  V  Dnnlop,  86  Va.  846, 10  S.  £.  Rep.  289. 
In  the  presentcase  the  jury,  on  this  branch 
of  the  case,  found  for  the  defendant;  so 
that,  whether  the  plaintiff  was  mistaken 
in  representing  that  theland  included  one- 
half  of  the  spring,  or  whether  he  fraudu- 
lently made  such  representation,  is  imma- 
terial ;  for,  in  either  case,  the  defendant. 
In  good  faith,  relied  upon  that;'«presenta- 
tlon.  and  in  either  case  he  would  l>e  enti- 
tled, upon  the  state  of  facts  found  by  tiie 
Jury,  to  relief  in  equity. 

Why,  then,  under  the  comprebenslTe 
terms  of  the  statute  relating  to  the  spe- 
cial plea  of  set-off,  is  he  not  entitled  to  re- 
lief in  this  action?  That  statute,  now 
carried  into  section  8298  of  the  Code,  en- 
ai;ts  as  follows:  '"In  any  action  on  a  con- 
tract, the  defendant  may  file  a  plea,  alleg- 
ing any  such  failure  in  the  consideration 
of  the  contract,  or  fraud  in  its  procure- 
ment, or  any  such  breach  of  any  warranty 
to  him  of  the  title  or  the  soundness  of  per- 
sonal property,  for  the  price  or  value 
whereof  he  entered  into  the  contract,  or 
any  other,  as  would  entitle  him  to  recover 
damages  at  law  from  the  plaintiff,  or  the 
person  under  whom  the  plaintlH  claims, 
or  to  relief  in  equity,  in  whole  or  in  part, 
againstthe  obligation  of  thecontract;  or. 
If  the  contract  be  by  deed,  alleging  any 
such  matter  arising  under  the  contract, 
existing  before  its  execution,  or  any  such 
mistake  therein,  or  in  the  execution  there- 
of, or  any  such  other  matter  as  would  en- 
title him  to  such  reliet  in  equity,  and  In  ei- 
ther case  alleging  the  amount  to  which  be 
is  entitled  by  reason  of  the  mutters  con- 
tained in  the  plea.  Every  such  plea  shall 
be  verified  by  affidavit. "  The  plea  In  the 
presentcase  uufflciently conforms  to  tbls 
statute,  except  that  it  was  not  sworn  to. 
It  does  not  affirmatively  appear,  however, 
that  the  omission  to  swear  to  It  was  a 
subject  of  objection  in  the  lower  court. 
But,  be  that  as  it  may,  the  defect  is  not 
one  for  which  the  judgment  will  be  re- 
versed, inasmuch  as,  upon  a  survey  of  the 
whole  record,  the  judgment  appears  to 
be  substantially  right.  The  case  was 
fully  gone  Into  t)efore  the  jury,  and  Its 
merits  ascertained.  The  material  aver- 
ments of  the  plea  were  found  to  be  true, 
and  hencethe  omission  to  swearto  it  does 
not  warrant  a  reversal  of  the  Judgment. 
Fleming  v.  Toler,  7  Grat.  810;  Bank  v. 
Waddili,  27  Grat.  448:  Payne  v.  Grant,  81 
Va.  165;  4  Minor,  lust.  870,  874,  and  cases 
cited. 

The  contention  that  the  plea  is  bad  tor 
duplicity  is  met  by  a  twofold  answer,  vis.: 
(1)  That   objection  to   a  plea   on   that 
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groond  can  be  taken,  at  common  law, 
only  by  special  demurrer,  which  Is  not 
now  available  In  Virginia,  except  as  to 
dilatory  pleas,  (4  Minor,  Inst.  939;)  and 
(2)  tbat  the  plea  In  setting  np,  as  it  does, 
a  partial  (ailare  of  consideration,  as  well 
un  the  eronnd  of  a  deficiency  of  14  acres  of 
tbelanuaa  of  the  loss  nf  one-Iialf  of  the 
spring,  is  not  double  because  tbe  matters 
aliexedconatitnte  but  one  connected  prop- 
osition or  entire  point  As  well  miKbt  It 
be  contended  that  a  separate  plea  ought 
to  have  been  filed  for  each  one  of  the  14 
acres. 

It  Is  also  insisted  tbat  tbe  verdict  ought 
to  have  been  set  aside  for  vagueness  and 
uncertainty.  The  verdict  assesses  the  de- 
fendant's damages  at  f600  for  the  loss  of 
one-bait  of  tbe  spring,  and  f 540  for  the 
lo88  of  14  acres  of  the  land,  and  directs 
that  these  sums  "  be  applied  to  said  bonds 
In  the  order  in  wlilch  they  fall  due. "  The 
declaration  ItseU  states  when  the  bonds, 
respectively,  fell  doe,  and  we  see  no  dlffl- 
eoltyln  applying  the  credits  as  tbe  verdict 
dhvcts;  tbat  Is,  as  of  tbe  date  of  tbe  ma- 
turity of  the  bonds,  respectively. 

Lastly,  it  is  contended  that  a  new  trial 
ongbt  to  have  been  granted  for  after-dis- 
covered evidence.  An  affidavit  of  one 
Jobn  M.Hnmphrnyswas  filed, to  the  effect 
that  Several  years  before  the  trial,  and 
after  the  purchase  of  the  land  by  the  de- 
foidant,  the  latter  admitted  to.the  affiant 
that  he  had  no  interest  in  the  sprinc 
And  there  was  also  an  afQdavit  b.v  tbe 
plaintiff  that  the  evidence  had  been  discov- 
ered since  the  trial,  and  that  reasonable 
diligence  could  not  have  secured  It  at  the 
trial.  The  affidavit  of  Humphreys,  bow- 
ever,  does  not  give  tbe  details  of  the  con- 
versation between  the  defendant  and  him- 
aelt,  nor  does  it  state  when  the  admission 
was  made.  And  if  it  was  made  after  tbe 
defendant  discovered  by  the  survey,  made 
sabseqnent  to  tbe  sale,  that  he  bad  no  in- 
terest In  the  spring,— and  non  coastHt  It 
was  not, — then  the  admission  was  not 
material,  because  since  that  dicovery  the 
the  defendant  has  made  no  claim  to  the 
spring,  but  only  to  an  abatement  of  the 
parcbase  money.  If,  on  the  other  hand, 
it  was  made  before  the  survey,  then  the 
evidence  was  collateral,  and  could  not 
avail  as  ground  for  a  new  trial,  inasmuch 
as  it  would  only  tend  to  contradict  tbe 
defendant,  and  discredit  him  as  an  oppos- 
ing witness.  Read's  Case,  22  Grat.  946 ; 
4  Minor,  Inst.  759,  And  cases  cited.  Upon 
tbe  whole,  without  going  more  fully  into 
tbe  case,  we  are  of  opinion  that  the  judg- 
ment Is  right,  and  tbat  tbe  same  must  be 
affirmed. 

W  0«.  374)  

Uatfield  v.  Savannah,  G.  &  N.  A.  R.  Co. 

{Su^rreme  Court  of  Oeorgla.  July  13, 1891.) 
BiaBOiD  CoMPANtzs — Neolioencb —  Evidb:«cb. 
1.  The  locomotive  engineer,  from  whose  neg- 
ligent act  the  Injury  complained  of  was  sustained, 
is  an  a^nt  of  the  corporation  within  the  mean- 
ing of  tbe  statute  of  October  29,  lti89,  and,  he  be- 
ing dead,  the  person  injured  is  an  incompetent 
witness  to  testify  in  bis  own  behalf  to  such  neg- 
lig«nt  act,  it  not  appearioK  tbat  any  surviving 
officer  or  agent  of  the  corporation  was  present. 

i.  A  custom  or  usage,  obviously  dangeroos, 
*nd  tile  facts  alleged  in  the  plaintlll's  declara- 


tion showing  that  It  would  be  dangerous,  ie  not 
admissible  to  ezonse  oontrlbntory  negligence  by 
tho  plaintiff,  more  especially  where  it  did  not 
appear  that  such  custom  or  usage  had  been  adopt- 
ed by  the  defendant,  or  that  it  pro\  ailed  at  the 
place  or  on  the  particalar  railway  concerned. 

8.  Tbat  the  plaintifT  acted  cautiously  is  a  oon- 
clusion,  not  a  mere  fact,  and  he  iu  not  competent 
to  testii^  in  general  terms  that  he  so  acted. 

4.  Where  an  employe  of  a  railroad  engages 
another  person  to  woric  in  his  place,  private  In- 
structions, given  by  tbe  former  to  the  latter,  as 
to  how  the  work  should  be  executed,  are  not 
competent  evidence  to. affect  tbe  company. 

6.  There  was  no  error  in  granting  a  nonsuit 
(SyUaJnu  by  the  Court) 

Error  from  superior  court,  Spalding 
county ;  Jambs  S.  Boynton,  Judge. 

Geo.  W.  AuBtIa,  Bryan  &  IHckea,  and 
Cobb  &  Walker,  for  plaintiff  In  error. 
H&Il  &  Hammond,  tor  defendant  in  error. 

Simmons,  J.  Mayfleld  sued  tbe  railroad 
company  for  damages  for  a  personal  Inju- 
ry, wbich  he  alleged  was  sustained  by  him 
while  In  the  discharge  of  bis  duty  aa  an 
employe  of  tbe  company,  in  attempting 
to  couple  the  engrine  to  a  car.  The  decla- 
ration nUeged,  among  other  things,  that 
the  injury  was  caused  by  tbe  careless  and 
negligent  jerlcing  and  driving  of  the  en 
gine,  and  that  the  machinery  was  defect- 
ive, in  tbat  the  foot-board  or  rim  around 
the  pilot,  on  which  plaintiff  stepped  to 
make  the  coupling,  was  too  narrow  to 
maKe  a  secnre  footing  at  such  a  point  of 
danger.  The  plaintiff  was  introduced  as 
a  witness  in  hhi  own  behalf,  and,  being 
asked  how  he  came  to  be  hurt,  said :  "As 
I  went  to  get  upon  the  cow-catiher,  the 
engineer  put  on  steam,  which  caused  the 
engine  to  Jerk  violently  forward,  and  my 
foot  to  slip. "  Defendant  objected  to  this 
testimony,  on  the  ground  tliat  Carroll, 
the  engineer,  was  dead,  and  plaintiff,  un- 
der tbe  act  of  1889.  could  not  testify  in  his 
own  favor.  The  objection  was  sustained, 
and  the  plaintiff  excepted.  Being  asked 
by  counsel,  "  What  was  tbe  usual  custom 
in  making  such  couplings  of  such  engines 
and  care?"  defendant's  counsel  objected  to 
the  proof  of  "usual  custom."  The  court 
sustained  the  objection,  and  plaintiff  ex- 
cepted. Plaintiff  also  testified  that.  In  or- 
der to  make  the  coupling,  he  had  to  get 
upon  the  rim  of  the  pilot,  which  was 
about  one  and  a  half  Inches  broad.  It  Is 
broad  enough  to  be  safe  by  practice  and 
by  being  careful.  He  had  always  done  It 
with  safety  before.  He  was  very  cautious 
In  getting  on  there.  Defendant's  counsel 
moved  to  rule  out  the  witness'  answer 
that  be  got  on  there  very  cautiously. 
The  conrt  sustained  tbe  motion,  and  ruled 
out  the  answer,  to  wbich  plaintiff  except- 
ed. Plaintiff  also  testified  that  he  wtis 
working  that  day  for  the  company  in 
the  place  of  Robinson,  and  that  Robinson 
told  him  to  get  upon  the  pilot,  as  be  him- 
self bad  always  done.  Defendant  moved 
to  rule  out  this  answer,  which  motion 
was  granted,  and  plaintiff  excepted. 
Plaintiff  having  closed  his  case,  on  motion 
of  defendant's  counsel  the  court  granted 
a  nonsuit,  to  which  plaintiff  excepted. 
These  are  the  queHtions  made  in  this  bill 
of  exceptions  for  decision  by  this  court. 

1.  Was  tbe  court  right  in  ruling  tbat 
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the  plalntlD  coold  not  teetUy  as  to  any 
transaction  that  occarred  with  Carroll, 
the  engineer,  he  being  dead  at  the  time  uf 
the  trial?  The  act  approved  October  29, 
1889,  (Pamphlet,  p.  85,)  declares:  "Where 
any  suit  Is  instituted  or  defended  by  a  cor- 
poration, the  opposite  party  shall  not  be 
admitted  to  testify  in  his  own  behalf  to 
transactions  or  commnnlcatlons  solely 
with  a  deceased  or  insane  officer,  or  agent 
of  the  corporation,  and  not  also  with  sur- 
viving and  sane  persons,  officers,  or  agents 
of  said  corporation."  It  wasconteuded  by 
counsel  for  plaintiff  in  error  that  the  de- 
ceased engineer  was  neither  an  officer  nor 
an  agent  of  the  corporation  within  the 
meaning  of  this  section  of  the  act,  but 
was  a  mere  servant  of  the  company,  and 
that  therefore  the  court  erred  in  not  al- 
lowing plaintiff  to  testify  to  what  the  en- 
gineer  did  at  the  time  plaintiff  was  in- 
jured. **  While  the  line  of  demarkation  be- 
tween the  relation  of  principal  and  agent 
and  that  of  master  and  servant  is  exceed- 
ingly difficult  to  define,"  we  are  Inclined 
to  think,  under  our  Code,  that  the  engi- 
neer was  such  an  agent  as  was  contem- 
plated by  this  act.  Section  2202  of  the 
Code  declares  that  "the  principal  is  not 
liable  to  one  agent  for  injuries  arising 
from  the  negligence  or  misconduct  of  oth- 
er agents  about  the  same  business. "  .Sec- 
tion 3033  declares  that  "  a  railroad  compa- 
ny shall  be  liable  for  any  damage  done  to 
persons  •  •  •  by  the  running  of  the  lo- 
comotives or  cars,  •  •  •  unless  the 
company  shall  makeitappear  that  their 
agents  have  exercised  all  ordinary  and 
reasonable  care  and  diligence."  Section 
3034  declares  that  "no  person  shall  recov- 
er damage  from  a  railroad  company  for 
injury  to  himself.  •  •  *  If  the  com- 
plainant and  the  agents  of  the  company 
are  both  at  fault,  the  former  may  recover." 
These  sections  seem  to  us  to  treat  em- 
ployes of  corporations  as  agents  thereof 
In  their  particular  lines  of  duty,  and  this 
court.  In  construing  these  different  sec- 
tions, has  frequently  treated  them  as 
agents.  The  legislature,  knowing  of  these 
sections  of  the  Code  and  the  consti-nctlon 
placed  apon  them  by  this  court,  must 
have  used  the  words  In  the  act  under  con- 
sideration in  the  same  sense;  and  when 
they  provided  that  the  oppusite  party 
shall  not  testify  in  his  own  behalf  to 
transactions  or  communications  solely 
with  a  deceased  or  insane  officer  or  agent 
of  the  corporation,  they  meant,  in  our 
opinion,  to  Include  employes  of  the  corpo- 
ration as  agents  thereof.  And  there  Is 
good  reason  for  putting  this  construction 
upon  this  section  of  the  act.  The  case 
now  under  consideration  shows  the  ne- 
cessity of  such  a  construction.  We  gather 
from  the  bill  of  exceptions  and  the  argu- 
ment of  counsel  that  the  purpose  was  to 
prove  by  this  witness  that,  just  as  he  had 
put  one  foot  upon  the  rim  of  the  pilot,  the 
engineer  put  on  steam,  and  this  caused  a 
|erk  by  the  engine.  It  the  engineer  saw 
him  attempting  to  mount  the  rim  of  the 
pilot,  and  put  on  the  steam,  thus  caus- 
ing the  engine  to  Jerk,  It  would  have  been 
a  negligent  act  on  his  part,  and  the  jury 
would  likely  have  found  a  verdict  for  the 
plaintiff,  if  nothing  else  had  appeared  to 


show  that  the  plaintiff  was  not  entitled 
to  recover.  The  engineer,  being  dead, 
could  not  contradict  or  answer  the  plain- 
tiff's evidence  If  It  was  untrue;  and  the 
company  on  this  vital  point  would  bavc 
been  at  the  mercy  of  the  plaintiff.  It  is 
argued,  also,  that  this  was  not  a  transac- 
tion between  the  plaintiff  and  the  engi- 
neer, but  a  single  act  on  the  part  of  the  en- 
gineer himself,  and  therefore  did  not  come 
within  the  terms  and  meaning  of  the  stat- 
ute. We  think  the  act  of  the  engineer  is 
covered  by  the  word  "  transaction "  used 
in  this  section.  The  plaintiff  was  at- 
tempting to  mount  the  pilot.  The  engi- 
neer put  on  the  steam  causing  the  en- 
gine to  jerk ;  and  the  plaintiff  was  injured. 
This  was  a  transaction  about  which  one 
party  is  forbidden  to  testify,  the  agent  ot 
the  opposite  party  being  dead.  There 
was  no  error,  therefore,  in  ruling  out  plain- 
tiff's testimony  npon  this  point. 

2.  There  was  no  error  in  ruling  that  the 
usual  custom  in  making  car-couplings 
was  not  admissible.  It  will  be  observed 
that  the  witness  was  not  asked  as  to  the 
custom  of  this  particular  railroad,  nor  as 
to  the  custom  of  the  railroads  at  the  par- 
ticular place  where  he  was  injured,  but 
was  asked  as  to  the  usual  custom  of  mak- 
ing car-couplings  on  such  engines.  We  do 
not  think  that  this  was  sufficient  to  bind 
the  company;  the  custom,  if  it  existed,  be- 
ing obviously  dangerous,  and  the  declara- 
tion alleging  that  "the  machinery  was  de- 
fective, in  that  the  foot-board  or  rim 
around  the  pilot,  on  which  plaintiff  stepped 
to  make  the  coupling,  was  too  narrow  to 
make  a  secure  footing  at  such  a  point  ol 
danger. "  As  to  Inadmissibility  of  usage 
or  custom  to  excuse  negligence,  see  Deer. 
Neg.  §  9;  Bailey  v.  New  Haven,  etc.,  Co., 
107  Mass.  496;  Hill  v.  Railroad  Co.,  56  Me. 
438;  Hamilton  v.  Railroad  Co.,  36  Iowa, 
82;  Cleveland  v.  Steam-Boat  Co.,  6  Han, 
523;  Miller  v.  Pendleton,  8  Gray,  547; 
Kubns  v.  Railroad  Co.,  (Iowa,)  31  K.  W. 
Rep.  868;  Larson  v.  Tobln,  (Minn.)  44  N. 
W.  Rbp.  1078;  Whltsett  v.  Railroad  Co.. 
(Iowa.)  25  N.  W.  Rep.  104;  Railroad  v. 
De  Bray,  71  Qa.  407,  and  cases  cited  in 
Railway  Co.  v.  Flannagan,  82  Oa.  689.  9  S. 
E.  Rep.  471. 

8.  There  was  no  error  in  ruling  ont 
plaintiff's  answer  that  he  got  on  the  pilot 
very  cautiously.  A  witness  may  state 
facts,  but  not  his  own  conclusion  from 
those  facts.  This  was  a  conclusion  of  the 
witness,  and  was  the  Very  question  which 
the  jury  was  to  decide,— whether  he  had 
got  upon  the  pilot  cautiously  or  careless- 
ly. It  was  the  same  as  if  he  had  said 
that  he  was  not  negligent  in  g:etting  ap- 
on the  pilot.  He  might  have  stated 
whether  he  attempted  to  mount  hurriedly 
or  slowly;  bow  far  he  was  from  the  en- 
gine when  be  raised  his  foot  to  make  the 
attempt;  where  he  placed  his  font;  and 
things  of  that  sort,  leaving  the  jury  to 
say  from  these  facts  whether  it  was  done 
cautiously  or  carelessly. 

4.  Nor  was  there  error  in  roiling  ont 
plaintiff's  answer  to  the  question  ot  de- 
fendant's counsel  that  Robinson  told  him 
to  get  upon  the  pilot  as  he  himself  bad  al- 
ways dune.  It  appears  from  the  evidence 
that  Robinson  was  a  car-coupler  blmselt. 
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and  had  hired  this  plaintiff  for  that  day 
to  work  in  his  place.  We  do  not  think 
dat  any  InBtrnctlon  which  Robinson  may 
have  given  blm  when  be  hired  him  to 
work  in  bis  place  woold  be  admissible  to 
bind  the  company. 

5.  The  next  exception  complains  that 
the  coui^  erred  In  granting  a' nonsuit  un- 
der the  evidence  In  the  case.  We  do  not 
think  so.  The  evidence  shows  that  the 
engine  was  moving  at  the  rate  of  fonr  or 
flre  miles  an  hoar;  that  there  was  a  rim 
one  and  a  half  inches  broad  around  the 
pilot;  and  that  the  plaintiff  undertook  to 
mount  this  lim.and  stand  on  a  space  only 
an  inch  and  a  half  broad,  while  the  engine 
was  in  motion  at  that  rate  of  speed.  It 
seems  to  as  that  this  was  clearly  an  act  of 
negligence,  if  not  g^ross  negligence.  This 
act  was  as  negligent  as  the  act  In  the  case 
of  Eoul  V.  Railway  Co.,  (Ga.)  11  S.  E. 
Rep.  558,  if  not  more  so.  There  the  plain- 
tiff nndei'took  to  mount  the  engine  by  the 
steps,  and  was  injured,  and  we  held  that 
becoold  not  recover.  Here  he  undertook 
to  jump  from  the  ground,  and  light  apon 
a  rim  only  an  inch  and  a  half  broad,  with- 
out anything  to  hold  to,  so  far  as  appears 
from  anything  in  this  record,  after  he  had 
^ot  upon  the  rim.    Judgment  affirmed. 


(87  Oa.  U3) 

PSBSEVEBANCS  MiN.  CO.  ▼.  BiBANBR. 

(Supreme  Cowrt  of  Oeorgta.    May  8, 1S91.) 
Rbfbbbncb  to  Auditob  —  Povasa  —  Flaci  of 

HbaRISQ  —  JUBISDIOTION  —  WjiIVBB  Or  ObJBO- 
TIONS— FiNDINOa — BVIDBNCB. 

1.  Where  one  appears  before  an  auditor  at 
ttie  time  and  place  fixed  for  a  hearing,  and  moves 
to  continue  the  same,  wbicn  is  granted,  he  can- 
not thereafter  at  the  hearing  object  for  the  first 
time  to  the  auditor  taking  the  testimony  npon  the 
groond  that  the  place  fixed  was  outside  of  the 
eonnty  where  the  snit  was  pending. 

3.  Where  one  files  a  plea  to  the  merits  be 
thereby  waives  the  question  of  ]«risdiotion  of 
the  person. 

8.  An  aaditor  cannot  hear  and  determine  a 
demnrrer  to  the  declaration.  Such  pleading  can 
only  b«  filed  in  the  court  where  the  cause  is  pend- 
ing 

4.  Where  a  suit  is  brought  against  a  corpora- 
tion, and  it  files  its  pleas  as  such,  it  is  not  re- 
verslDle  error  to  admit  parol  evidence  that  it  is 
*  corporation. 

B.  It  was  proper  for  the  aaditor  to  refuse  to 
•nspend  the  hearing  until  the  evidence  of  plain- 
tiff was  transcribed,  so  that  defendant  might 
mak*  a  motion  of  nonsuit,  as  an  auditor  cannot 
grant  a  nonsuit. 

6.  An  auditor's  finding  that  the  oonrt  had  Ju- 
risdiction is  immaterial  nrhen  no  such  Issue  is 
raised  by  the  pleadings  in  the  superior  court. 

7.  A  flndlng  that  memoranda  and  evidence 
introdnced  by  defendant  in  connection  therewith 
were  not  suticient  to  charge  plaintiff  with  the 
money  thereby  charged  to  him,  will  not  be  dis- 
torbed  when  it  was  not  shown  that  plaintiff  had 
knowledge  of  such  memoranda,  and  received  the 
money. 

8.  Plaintiff  testified  that  he  was  employed 
by  defendant,  and  went  to  work  in  April.  Other 
wltnesseB  testified  that  he  was  attending  to  snch 
duties  in  April.  Defendantclaimed  and  introduced 
testimony  that  he  was  not  employed  nntil  Jnly, 
although  onthe.premises.  The  auditor  found  that 
he  was  employed  and  went  to  work  in  April, 
which  finding  was  confirmed  by  the  trial  court. 
Held,  that  such  finding  would  not  be  disturbed, 
although  it  seemed  against  the  preponderance  of 
the  evldenc*. 


Error  from  superior  court,  Pickens 
county ;  Jaues  S.  boynton.  Judge. 

Action  by  J.  A.  Blsaner  against  the 
Perseverance  Mining  Company  on  an  ac- 
count. Judgment  for  plaintiff  on  an  au- 
ditor's report.  Defendant  brings  error. 
Affirmed. 

J.  H.  Lumpkin,  C.  D.  Pbilltpa,  and  H.  C. 
Peeples,  f o  r  plaint!  ff  in  error.  C3ajr  d  Blair, 
for  defendant  in  error. 

Simmons,  J.  Blsaner  sued  the  Persever- 
ance Mining  Company  in  the.  superior 
court  of  Pickens  county  upon  an  account 
for  12  months'  services  rendered  the  com- 
pany as  superintendent  in  the  year  1885  and 
the  month  of  January,  1886.  The  suit  was 
Bled  on  the  5th  day  of  April,  1887.  On  the 
28tb  day  of  April,  1887,  thn  company  filed 
the  plea'  of  the  general  issue,  and  a  special 
plea  that  the  plaintiff  had  failed  to  account 
for  $1,000  which  had  been  sent  blm  to  ex- 
pend for  the  company.  At  the  April  terra, 
1889,  upon  motion  of  the  defendant,  and 
by  consent  of  counsel  tor  the  plaintiff,  the 
case  was  referred  to  an  auditor,  with 
power  given  to  the  auditor  to  fix  a  time 
and  place  of  hearing.  In  pursuance  of  this 
order,  the  auditor  fixed  as  the  time  of 
bearing  June  27th,  and  as  the  place.  Mari- 
etta, in  Cobb  county.  On  the  day  fixed  for 
the  hearing  the  counsel  for  both  parties 
were  present,  and,  on  motion  of  the  de- 
fendant, the  case  was  continued  until  July 
thereafter,  and  the  order  recited  that  it 
was  to  be  heard  in  Marietta,  Ga.  On  Ju- 
ly lUth  counsel  for  the  defendant  appeared, 
and  objected  to  proceeding  with  the  trial, 
except  npon  condition  tbat,  should  they 
desire  to  con  trovert  any  of  tbe  evidence 
tbat  might  be  introduced  for  tbe  plaintiff 
by  witnesses  residing  in  Pickens  county, 
tbe  trial  should  be  transferred  to  that 
county  for  the  purpose  of  obtaining  the 
testimony  of  such  witnesses.  This  ob- 
jection was  made  upon  the  ground  that 
the  auditor  could  have  no  authority  to 
sit  outside  of  Pickens  county,  except  by 
the  consent  of  counsel.  The  objection  was 
overruled,  and  this  is  the  ground  of  the 
first  exception  to  the  auditor's  report. 
Without  deciding  now  whether,  without 
consent  of  parties,  an  auditor  appointed 
by  the  court  can  sit  outside  uf  tbe  county 
where  the  case  is  pending,  to  hear  and  de- 
termine the  case,  it  is  sufficient  to  say 
tbat  we  think  the  objection  cams  too  late. 
Tbe  order  gave  the  auditor  power  to  fix 
the  time  and  place  of  hearing.  He  fixed 
the  time,  and  appointed  as  the  place.  Ma- 
rietta, Ga.,  outside  of  Pickens  county, 
where  the  suit  was  pending.  Counsel  fur 
the  defendant  appeared  at  that  time  and 
plftce,  and  made  no  objection,  but  moved 
to  continue  the  case,  which  was  done; 
and  the  time  and  place  was  again  fixed  by 
the  auditor,  withoutobjectionoo  tbe  part 
of  the  defendant  or  its  counsel.  If  tbe  de- 
fendant Intended  to  make  this  point,  it 
should  have  done  so  at  that  time,  and 
not  moved  to  continue  the  case  and  put 
the  plaintiff  and  his  counsel  to  tbe  trouble 
and  expense  of  again  attending  at  Mariet- 
ta. By  not  objecting  at  the  proper  time, 
we  think  be  waived  it,  and  it  was  toolatt 
at  the  next  meeting  to  make  the  objection. 
When  this  motion  was  overruled  counsel 
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for  the  defendant  objected  to  proreedlng 
with  the  trial,  and  rouved  to  diemlas  the 
case  for  want  of  Jurisdiction,  on  the 
ground  that  the  act  Incorporatiug  the 
Perseverance  Mining  Company  provides 
that  for  all  judicial  purposes  the  location 
of  said  company  shall  be  in  Paulding 
county.  This  motiou  was  also  overruled, 
and  this  Is  made  the  ground  of  the  second 
exception  to  the  auditor's  report.  The 
trial  jndtce  did  not  err  in  disallowing  this 
exception.  The  above  recital  of  facts 
shows  that  the  defendant  had  not  filed 
any  plea  to  the  jurisdiction  in  the  superior 
court,  bat  had  filed  a  plea  to  the  merits 
of  the  case,  and  thereby  waived  the  Juris- 
diction. 

Before  the  introduction  of  any  evidence, 
counsel  for  the  defendant  demurred  to  the 
declaration  filed  in  the  case,  and  the  de- 
murrer was  overruled.  This  made  the 
ground  of  the  third  exception  to  the  au- 
ditor's report.  We  know  of  no  law  au- 
thorizing an  auditor  to  hear  and  deter- 
mine a  demurrer  to  the  declaration.  If  the 
declaration  was  Insufllcient,  the  demurrer 
should  have  been  made  to  the  superior 
court,  before  a  reference  to  an  auditor 
was  applied  for.  If  this  declaration  had 
been  good  in  law,  the  judge  would  have 
sustained  it,  and  dismissed  the  case,  and 
saved  the  trouble  and  expense  of  a  hear- 
ing before  an  auditor.  Ayers  v.  Daly,  56 
Ga.  119;  White  v.  Reviere,  57  Ga.  386. 

After  these  preliminary  motions  weredis- 
posedof  as  abo  vesta  ted.  the  plaintiff  Intro- 
duced his  testimony,  and  was  allowed  to 
testify  that  the  Perseverance  Mining 
Company  was  a  corporation.  This  was 
objected  to  by  the  defendant,  and  the  ob- 
jection was  overraled,  and  this  is  made 
the  ground  of  the  fourth  exception  to 
the  auditor's  report.  The  trial  Judge  also 
disallowed  this  exception,  holding  that  it 
was  Immaterial,  and  could  not  affect  the 
final  result.  We  agree  with  him  In  this 
view  of  the  case.  Jt  could  not  possibly 
have  damaged  the  defendant.  The  suit 
was  brought  against  It  as  a  corporation, 
and  it  filed  its  pleas  as  a  corporation: 
and  while  it  may  have  been  improper  to 
allow  the  plaintlfl  to  prove  by  parol  that 
it  was  a  corporation,  and  such  testimony 
should  have  been  ruled  out,itwas  notsnch 
an  eiTor  as  to  prejudice  any  of  the  defend- 
ant's rights,  and  therefore  should  not  re- 
sult in  a  reversal. 

At  the  close  of  the  plaintiffs  testimony, 
the  defendant's  counsel  moved  that  the 
liearlngbe  suspended  until  the  evidence  in- 
troduced by  the  plaintiff  could  be  written 
out.  In  order  that  the  same  might  be  used 
in  a  motion  to  nonsuit  the  plaintiff,  which 
motion  the  defendant's  counsel  desired  to 
make;  and  the  refusal  of  the  auditor  to 
suspend  the  case  for  this  purpose  is  made 
the  ground  of  the  fifth  exception.  The  de- 
fendant then  moved  for  a  nonsuit  on  the 
ground  that  the  plaintiff  had  failed  to 
show  that  the  defendant  was  a  corpora- 
tion, or  that  the  contract  sued  on  was 
made  by  an  agent  or  officer  authorized  to 
contract  for  the  defendant;  and  the  over- 
ruling of  this  motion  is  made  the  ground 
of  the  sixlh  exception  to  the  auditor's  re- 
port. To  move  to  suspend  a  case  that  the 
evidence  might  be  written  out,  so  that 


the  defendant  could  use  It  In  making  a 
motion  tor  a  nonsuit,  was  rather  an  ex- 
traordinary motion,  and  we  doubt  that 
any  such  motion  was  ever  made  before, 
and  are  sure  that  such  a  motion  was 
never  granted  by  a  court  at  the  request  of 
counsel.  Nor  do  we  suppose  any  auditor 
ever  granted  a  nonsuit  on  motion  of  the 
defendant's  counsel.  An  auditor  would 
have  no  more  right  or  power  to  grant  a 
nonsuit  than  to  sustain  a  demurrer  to  the 
declaration.  His  duty  is  to  take  the  tes- 
timony, and  report  to  the  court  his  con- 
clusions thereon  and  bis  views  of  the  law 
governing  the  case. 

The  seventh  exception  complains  that 
the  auditor  erred  in  deciding  that  the  dec- 
laration )n  the  case  sufficiently  set  forth 
the  allegations.  This  was  an  immaterial 
and  Irrelevant  finding.  As  we  have  just 
shown,  the  sufficiency  of  the  pleadhigs 
was  not  referred  to  the  auditor,  and  any 
finding  or  conclusion  that  he  made  con- 
cerning the  same  was  immaterial  and  Ir- 
relevant. 

It  is  complained  in  the  eighth  ground 
that  the  auditor  erred  in  finding  that  tbe 
superior  court  of  Pickens  f-oun  ty  had  ]n- 
risdlctlon  both  of  the  parties  and  the  sub- 
ject-matter. This  was  also  an  immaterial 
and  irrelevant  finding.  There  was  no  plea 
filed  to  the  jurisdiction  of  the  court,  but, 
as  we  have  before  remarked,  a  plea  to 
the  merits  was  filed.  There  being  no  plea 
to  the  jurisdiction  of  the  court,  the  finding 
of  the  auditor  that  the  superior  court  of 
Pickens  county  had  jurisdiction  was  im- 
material. 

The  ninth  exception  complains  that  the 
auditor  found  that  the  memoranda  of  the 
defendant  were  not  Bufflcient,  under  the 
evidence  in  connection  therewith,  to  fix 
liability  on  the  plaintiff  for  money  re- 
ceived by  him.  This  exception  was  disal- 
lowed by  the  trial  judge  as  an  exception 
of  fact.  After  reading  the  memoranda  of 
Harrison,  we  think  the  auditor  was  right 
in  holding  that  they  were  not  sufficient  t» 
bind  the  plaintiff.  They  were  memoranda 
made  by  Harrison,  and  kept  by  him ;  and 
it  is  not  shown  tliat  the  plaintiff  knew 
of  them,  or  ever  received  the  money 
charged  to  him  thereby;  and  we  cannot 
say  that  the  auditor  erred  in  not  charging* 
tbe  plaintiff  with  the  amounts  set  out  in 
the  memoranda,  or  that  the  trial  Judge 
erred  in  disallowing  this  exception. 

Tbe  other  grounds  in  the  original  and 
amended  exceptions,  not  herein  discussed, 
are  all  questions  of  fact. 

The  main  point  insisted  uprn  here  by 
counsel  for  the  plaintiff  in  error  was  that 
Bisaner  was  not  employed  by  the  com- 
pany until  .f  uly  ,1885,  and  that  the  auditor 
found  that  he  was  employed  from  the  Ist 
of  April  of  that  year.  We  have  raad  the 
evidence  carefully,  and,  while  It  is  conflict- 
ing upon  this  point,  and  while  the  weight 
of  the  testimony  seems  to  be  in  favor  of 
the  contentltm  of  the  plain  tin  in  error,  yet 
there  is  evidence  on  the  part  of  the  de- 
fendant in  error  tending  to  show  that  he 
was  employed  by  the  company  for  the 
time  allowed  by  the  auditor.  He  testifies 
that  Harrison  was  vice-president  of  the 
company  before  its  reorganization,  and 
employed  him  at  f75  per  month  aa  super- 


Digitized  by 


Google 


Oa.) 


MORTON  t.  FRIGE  CO. 


463 


Intendent  of  the  mining  company.  He 
abowB  by  hia  own  teetlmuny  and  that  of 
otiiera  tbat  he  was  nt  the  place  of  busi- 
ness of  tbe  company  In  April,  and  was  at- 
tending to  tbe  duties  of  superintendent. 
The  testimony  of  the  defendant  also  shows 
that  be  was  there,  but  denies  that  be  was 
employed  by  the  company.  Tbe  auditor 
found  that  he  was  so  employed  from 
April.  The  evidence  was  reported  to  the 
conrt,  and  submitted  to  the  judge  to  pass 
on  without  the  intervention  of  a  Jury,  and 
tbe  judge  fonnd  the  same  as  the  auditor 
did.  We  cannot  say,  therefore,  that  there 
was  no  evidence  to  sustain  their  SndinK 
npon  this  or  the  other  questions  of  fact 
made  in  tbe  exceptions.  We  therefore 
affirm  tbe  judgment. 

(87  Oa.  230)  


MoBTon  »t  •!.  T.  Fbick  Co. 
(Supreme  Court  tf  Oeorgia.    Hay  8, 1891.) 

Co5oiTioN'A|.  Balis  —  DBVBcrrrva  RBooBsme  of 
Note*— Tbovbb— JtrDOMBST. 

1.  In  an  action  of  trover,  where  no  plea  was 
filed  save  tbat  of  the  general  Issne,  and  on  the 
trial  there  was  no  evidence  as  to  the  valne  of  the 
property,  and  the  _plalntilt,  who  was  the  seller, 
elected,  ander  section  SSM  of  the  Code,  to  take  a 
verdict  for  the  property  and  its  hire,  oeiFeiidants 
were  entitled  to  no  deduction  from  Hie  amount 
of  hire  on  aocoont  of  partial  payments  made  to 
the  plaintiff  by  them  or  by  their  predecessor  in 
tbe  pDrchase,  the  plaintiff  having  retained  title 
Id  himself  as  seoorityfor  the  payment  of  the  pur- 
chase money. 

2.  Although  notes  embracing  a  contract  of 
conditional  sale  may  not  have  been  legally  re- 
corded, yet,  it  the  defendants,  before  they  became 
Interested  in  the  property  by  purchase  from  one 
who  bought  from  the  plaintiff,  had  actual  notice 
of  the  retention  of  the  title  by  the  plaintiil,  and 
that  some  of  the  notes  were  unpaid,  the  defective 
recording  is  of  no  consequence  as  to  ttaem. 

8.  When  personal  property  has  been  sold  for 
9875,  and  tSfiO  thereof  has  been  paid  to  the  seller, 
who,  having  retained  the  title  to  the  property  to 
secure  the  purchase  money,  recovers  in  an  action 
of  trover  tbe  property  itself  and  SlOO  for  hire, 
this  court  will  direct  that  the  Jodgment  in  favor 
of  the  plaintiff  m^  be  discharged  by  defendants' 
paying  tbe  plaintiit  the  balance  of  the  ptirchase 
money  and  the  interest  thereon,  to-wit,  91SB,  with 
Interest  at  the  rate  of  8  per  cent  per  annum  from 
January  18,  1887,  as  well  as  all  costs  of  the  case, 
within  10  days  from  the  time  the  remUOtwr  from 
this  coort  is  made  the  Judgment  of  .the  conrt  be- 
low; and,  if  not  so  paid,  wen  the  original  Judg- 
ment In  favor  of  the  plaintiff  to  stand  of  f idl 
force. 
(S|/Uabu«  b]/  the  Court) 

Error  from  superior  court,  Milton  coun- 
ty; Geosoe  F.  Oobbb,  Judge. 

H.  L.  Puttersoo  and  T.  L.  Lewis,  for 
plaiDtm  in  error.  J.  P.  Brooke,  for  de- 
fendant In  error. 

Lumpkin,  J.  The  Frick  Company  sold  a 
4iaw-mUl  and  saw  to  T.  D.  Terry  and  T.  F. 
Abbott  for  9376,  taking  therefor  seven 
promissory  notes,  in  all  of  which  It  re- 
served title  till  such  notes  were  paid.  Five 
of  these  notes,  for  fSO  eacb,  were  signed 
by  both  Ten7  and  Abbott.  Tbe  remain- 
ing two — one  for  $25,  and  the  other  for 
9100— were  signed  by  Abbott  alone.  Tbe 
testimony  is  conflicting  as  to  whether 
Terry  signed  as  surety  for  Abbott,  or  Ab- 
bott as  surety  for  blm.  Tbe  five  notes 
signed  by  both  were  paid  by  Terry  before 


their  maturity,  and  were  transferred  to 
him  by  the  Frick  Company,  without  re- 
course on  it  or  on  the  property  for  which 
tbey  were  given  until  after  the  company 
was  paid  in  full.  Whatever  interipst  Terry 
had  in  the  property  was  sold  by  him  to 
the  defendants  below,  Louis  and  M.  M. 
Morton;  and  Terry  also  transferred  to 
tliem  the  live  notes  above  mentioned. 
The  Mortons  thereupon  took  possession 
of  the  property.  The  evidence  tended  to 
show,  andthe]uryso  found, tbat  tbe  Mor- 
tons, at  tbe  time  they  bought  from  Terry, 
knew  tbat  Abbott's  notes  were  still  out- 
standing and  unpaid,  and  that  tbey  con- 
tained a  reservation  of  title  in  the  Frick 
Company.  There  was  no  evidence  at  ail 
as  to  the  actual  value  of  tbe  property  at 
the  time  of  the  trial.  The  plaintiS  recov- 
ered from  tbe  Mortons  the  property  Itself 
and  <100  for  the  hire  thereof. 

1.  The  plaintiff  having  elected,  as  was 
its  right  nnder  section  3564  of  the  Code,  to 
demand  a  verdict  tor  the  property  itself 
and  the  hire  thereof,  and  the  title  still  be- 
ing in  it,  a  verdict  in  its  favor  was  inevita- 
ble. The  only  pica  filed  was  tbat  of  tbe 
general  issue,  and  tberewas  no  evidence  at 
all  as  to  tbe  value  of  the  property  at  the 
time  of  tbe  trial.  In  this  state  of  the 
pleadings  and  evidence,  there  could  be  no 
deduction  from  the  amount  of  hire  proved 
on  account  of  tbe  partial  payments  of  tbe 
purchase  money  which  had  been  made. 
The  plaintiff  was  standing  npon  Its  strict 
legal  rights,  and  defendants  Interposed  no 
legal  defense  to  tbe  enforcement  of  tbe 
same.  It,  by  a  proper  plea,  tbey  bad  set 
forth  their  true  equities  In  tbe  case,  and 
tendered  to  the  plaintiff  the  balance  of  the 
purchase  moiiey,  with  interest  thereon; 
or  if  they  bad  shown  by  evidence  that  tbe 
property  was  still  worth  as  much  as  such 
balance,— no  doubt  the  proper  relief  conld 
and  would  have  been  afforded  them.  In 
the  absence  of  such  pleadings  or  proof, 
neither  the  jury  nor  tbe  conrt  could  at* 
snme  that  a  recovery  of  the  prop^l^ 
alone,  without  hire,  would  have  done  full 
justice  to  the  plaintiff;  nor  could  it  be  de- 
termined wbat  apportionment,  if  any,  of 
the  hire  would  accomplish  this  purpose. 
We  are  therefore  constrained  to  hold  that, 
taking  the  case  as  it  stood,  tbe  jury  were 
bound  to  find  in  favor  of  the  plaintiff  the 
property  and  its  hire,  without  deduction. 

2.  Tbere  was  some  dispute  as  to  whether 
or  not  the  purchase-money  notes  given  to 
the  Frick  Company  were  legally  recorded. 
It  is  unnecessary  to  decide  whether  they  . 
were  or  not,  because  tbe  Mortons,  before 
their  transaction  with  Terry,  had  actual 
notice  of  tbe  fact  that  the  notes  made  by 
Abbott  were  outstanding  and  unpaid,  and 
tbat  the  title  to  the  property  remained  in 
the  plaintitf  till  these  notes  were  paid. 
Section  1966a  of  the  Code,  in  regard  to  re- 
cording such  contracts,  distinctly  provides 
that  the  existing  statutes  and  laws  of  this 
state  in  relation  to  the  registration  and 
record  of  mortgages  on  personal  property 
shall  apply  to  and  affect  all  conditional 
sales  of  personal  property,  as  defined  in 
that  section.  A  purchaser  who  takes  per- 
sonalty with  actual  knowledge  of  the  ex- 
istence of  a  mortgase  thereon,  takes  sub- 
ject thereto,  and  this  role,  by  tbe  section 
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cited,  is  applied  to  purchasers  ol  personal- 
ty of  which  the  seller  has  reserved  the 
title. 

3.  In  strict  justice,  and  in  accordance 
with  the  principles  ruled  In  Bradley  v. 
Burkett,  82  Ga.  255, 11  S.  E.  Rep.  492,  and 
the  cases  there  cited,  the  recovery  of  the 

glaintltt  in  this  case,  if  the  defense  had 
een  properly  conducted,  ought  not  to 
have  exceeded  In  value  the  amount  re- 
maining due  upon  the  purchase  price  of  the 
property,  with  interest  thereon.  Exercis- 
ing the  authority  conferred  upon  us  by 
statute,  we  affirm  the  judgment  of  the 
court  below,  with  the  directions  set  forth 
In  the  third  head-note.  Judgment  af- 
firmed, with  directions. 

(87  Ga.  «S)  


Ponder  v.  State. 

{Supreme  Court  of  Oeorgia.  May  27, 189L) 
Homicidb—8elf-Dbfek8e— Evidence. 
In  a  trial  for  murder,  verbal  directions 
given  by  the  deceased  to  his  brother  to  follow 
ue  aooused,  and  see  that  he  did  not  leave  the 
road  in  which  the  homicide  shortly  afterwards 
oocarred,  and  over  which  the  deceased  and  his 
brother  were  about  to  pass,  being  in  evidence, 
the  state,  in  order  to  show  that  this  request  was 
probably  meant  as  a  precaution  for  defense,  and 
not  as  a  measure  of  attack,  may  prove  that  it  fol- 
lowed and  was  connected  with  a  suggestion  made 
by  a  third  person  that  the  accused  would  "way- 
lay the  boys  to-night, "  although  the  accused  was 
not  present,  and  did  not  hear  the  conversation, 
or  any  part  of  the  same. 

(Syllabue  by  the  Court.) 

Error  from  superior  court,  Cherokee 
county;  George  F.  Sober,  Judge. 

Clay  Jt  Blair,  C.  D.  Phillips,  H.  W.  New- 
man, and  Thomas  Batchersou,  for  plnin- 
tllf  in  error.  Oeo,  R.  Brown,  Sol.  Gen., 
tor  the  State. 

Bleckley,  C.  J.  Ponder  and  the  two 
brothers  Reese  were  together  at  the  house 
ofSeubolt  until  late  in  the  night.  The 
same  road,  for  some  distance,  was  the 
way  .home  for  all  three.  Ponder  and 
Aaron  Reese  were  unfriendly,  and  each  of 
them  had  a  gun.  Ponder  left  tor  home 
'first,  and,  as  the  Reese  brothers  were 
about  leaving,  some  conversation  took 
place  in  which  Seabolc  and  wife  partici- 
pated. Mrs.  Seabolt  said,  "Ponder  will 
-waylay  the  boys  to-night,"  Aaron  Reese 
told  his  brother  to  go  on  and  watch  Pon- 
der, and  see  that  be  staid  In  the  road. 
The  brother  then  set  out,  and  not  long 
afterwards  was  joined  by  Aaron.  Pon- 
der was  not  far  ahead,  and  the  two  broth- 
ers soon  overtook  him,  and  Aaron  was 
shot  and  killed  by  him  in  the  road.  At 
the  trial,  counsel  for  Ponder  insisted  upon 
having  before  the  jury  what  Aaron,  the 
deceased,  said  to  his  brother,  but  object- 
ed to  what  Mrs.  Seabolt  said.  The  court 
ruled,  in  effect,  that  both  might  be  exclud- 
ed, but  that  if  one  was  received  the  other 
should  be  also.  Without  the  suggestion 
to  the  mind  of  Aaron  Reese  which  was 
made  by  the  remark  of  Mrs.  Sebolt,  his 
own  words  might  never  have  been  ut- 
tered. Her  remark  tends,  not  only  to  ac- 
count for  their  origin,  but  to  explain  their 
real  object  and  purpose.  He  directed  his 
brother  to  go  ahead,  watch  Ponder,  and 
see  that  he  remained  in  the  road.    Why? 


Was  it  as  a  precaution  against  ambush, 
or  as  a  preliraiuary  to  contemplated  at- 
tack? Standing  alone,  the  words  are  am- 
biguous as  to  their.motlveand  end.  Witt 
the  remark  of  Mrs.  Seabolt  to  illustratc- 
them,  they  Indicate  a  defensive  rather  than 
offensive  purpose.  This  heing  so,  the  fact 
that  Ponder  was  not  present,  and  heard 
no  part  of  the  conversation  in  which  the 
remark  of  Mrs.  Seabolt  occurred,  does  not 
affect  its  admissibility  for  thesole  purpose 
of  accounting  for  and  explaining  what 
was  said  Immediately  afterwards  by  the 
deceased.  Of  course,  the  evidence  would 
have  no  relevancy  for  any  other  purpose. 
Brown  v.  Matthews,  79  Ga.  2,  4,  4  S.  E. 
Rep.  13.  The  other  grounds  in  the  mo- 
tion for  a  new  trial  were  all  waived  by 
the  learned  counsel  for  the  plaintiff  In  er- 
tar  on  the  argument  In  thlscourt.  Judg- 
ment affirmed. 

(87  Oa.  206) 

Moore  v.  O'Barr. 

(Supreme  Court  of  Oeorgia.    May  8, 1891.) 
Lbvt  —  ExBCDTioK— Affidavit  of  Iixsoautt— 

ReTCBN— HOKESTBAD  EXBMFTION. 

1.  Code  Oa.  {  8666,  provides  that  where  an 
execution  is  levied  and  an  affidavit  of  illegality 
is  filed  thereto,  the  officer  shall  return  the  execu- 
tion, affidavit,  and  bond  to  "the  court  from  which 
the  execution  issued, "  and  the  issue  of  illegality 
sbail  be  tried  in  that  oonrt  fieM,  that  an  ezeca- 
tion  issued  from  a  justice  court  should  be  returned 
to  suc^  court,  and  not  to  the  superior  conit,  for 
trial  of  the  issue  of  exemption  of  the  land  as  a 
homestead. 

2.  An  issue  as  to  whether  land  is  exempt 
from  levy  and  sale  under  an  execution  as  a  home- 
stead does  not  bring  the  title  of  the  land  in  ques- 
tion. 

8.  Where  both  husband  and  wife  were  de- 
fendants in  >l.  fa.,  the  faot  that  the  husband 
made  an  affidavit  of  illegality,  claiming  the  prop- 
erty levied  upon  as  a  homestead,  which  was  de- 
termined in  a  covut  which  tiad  no  jurisdiction, 
does  not  bind  the  wife,  and  she  may  thereafter 
make  an  affidavit  claimine  the  land  upon  the 
same  ground,  and  have  it  determined  by  a  court 
of  competent  jurisdiotlotk. 

Error  from  superior  court,  Franklin 
county;  N.  L.  Hotobins,  Judge. 

Affidavit  of  illegality  of  E.  E.  O'Barr  to 
try  the  issue  of  homestead  exemption  up- 
on execution  issued  in  favor  of  J.  B.  Moore 
against  her  and  Asa  O'Barr,  her  husband. 
Judgment  for  affiant.  Moore  brings  er- 
ror.   Affirmed. 

McCurry  &  ProStt,  for  plaintiff  in  error. 
J.  B.  Parka,  for  defendant  in  error. 

Simmons,  J.  The  record  in  this  case  dis- 
closes  that  Moore  obtained  a  judgment 
against  Asa  O'Barr  and  E.  E.  O'Barr  in  a 
justice's  court.  Execution  was  Issued 
thereon,  and  levied  on  a  certain  tract  of 
land.  Asa  O'Barr  filed  an  affidavit  of 
Illegality  to  this  execution,  upon  the 
ground  that  the  land  had  been  set  apart 
to  him  as  a  homestead.  The  affidavit  of 
Illegality  was  returned  to  the  superior 
court  of  the  county,  and  on  the  trial  there- 
of in  that  court  the  jury  returned  a  ver- 
dict In  favor  of  the  plaintiff  in  S.  fa.,  and 
the  judge  entered  a  judgment  ordering  the 
i.  fa.  to  proceed.  The  laud  was  again 
advertised  for  sale,  and  Mrs.  E.  E.  O'Barr, 
the  wife  of  Asa  O'Barr,  filed  her  claim 
thereto,  on  the  ground  that  It  had  been 
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set  apart  an  a  homestead  to  ber  bnsband, 
fur  tbe  benefit  of  her  and  her  minor  chil- 
dren, and  was  tbereiore  exempt  from  levy 
aDd  sale.  This  claim  was  returned  to  the 
superior  court  of  the  county,  and  the 
plaintiff  in  fl.  fa.  tendered  issue  thereon, 
and  Insisted  that  "the  issue  raised  by  said 
claim  was  fully  adjodlcated  and  passed 
upon  by  a  court  of  competent  jurisdiction, 
to-wit,  the  superior  court  of  said  county, 
at  the  September  term,  18S9.  under  an  affi- 
davit of  illegality  filed  to  the  same  levy  by 
Asa  O'Barr, oneof  thedefendants,  •  •  » 
in  which  be  alleged  and  undertook  to 
prove  that  the  land  levied  upon  had  on 
the  16tb  of  November,  1K78,  been  set  apart 
to  himself  and  family  as  a  homestead,  and 
ttiat  under  the  issue  made  upon  said  afS- 
davitof  illegality  the  same  was  Tolly  in- 
vestigated and  decided  adversely  to  said 
Asa  O'Barr  and  his  family,  by  a  verdict  of 
tbe  jury,  and  upon  said  verdict  a  judgment 
was  entered,  which  verdict  and  judgment 
have  never  been  excepted  to  or  set  aside. 
*  *  *  Said  adjudication  is  a  complete 
bar  to  the  present  claim ;  and  of  this  he 
pots  himself  upon  the  country. "  In  reply 
to  this  issue  the  plaintiff  insisted  that  she 
was  not  bound  by  said  former  adjudica- 
tion, lor  the  reason  that  the  court  trying 
the  same  had  no  jurisdiction,  and  that  the 
claimant's  husband  could  not  waive  the 
jnrisdlctlon,  and  the  claimant  was  not 
boand  by  any  election  of  tbe  remedy  by 
him,  unless  tried  by  a  court  having  juris- 
diction. The  trial  judge  ruled  that  the 
claimant  was  not  bound  by  the  former 
adjadicatiun,  because  the  court  rendering 
tbe  judgment  upon  the  illegality  bad  no 
jnrisdlctlon  to  try  tbe  same.  Th«  case 
was  then  submitted  to  the  Jury,  and  un- 
der tbe  charge  of  the  court  they  returned 
a  verdict  for  the  claimant.  The  plaintiff 
made  a  motion  for  a  new  trial,  on  tbe 
ground  tbat  the  judge  erred  in  holding 
tbat  the  claimant  was  not  bound  by  tbe 
former  adjudication,  which  motion  was 
overruled,  and  tbe  plaintiff  excepted. 

We  think  the  court  was  rightin  refusing 
to  grant  a  new  trial  on  this  ground. 
Code,  §  3666,  requires  that  when  an  execu 
tlon  is  levied  and  illegality  filed  thereto 
tbe  officer  simll  return  tbe  execution,  affi- 
davit, and  bond  to  "  tbe  next  term  of  the 
coort  from  which  the  execution  issued," 
and  the  Idsue  raised  by  the  illegality  shall 
be  tried  In  that  court.  This  execution 
was  issued  from  a  justice's  court,  and 
when  the  illegality  was  filed  by  Asa 
O'Barr,  tbe  officer  levylnglthesame  should 
have  returned  it. to  the  justice's  court,  and 
itsboDld  have  been  tried  in  that  court. 

It  was  argued,  however,  that  the  illegal- 
ity made  an  issue  respecting  the  title  to 
the  land,  and  that  the  superior  court  was 
the  proper  court  to  wbich  It  ought  to 
have  been  returned,  because  tbat  court 
had  exclusive  jurisdiction  to  try  titles  to 
land,  and  therefore  the  judgment  was  not 
a  nullity,  but  was  legal  and  binding  upon 
the  claimant.  We  do  not  tbink  this  was 
a  snlt  or  issue  of  which  the  superior 
coort  had  exclusive  jurisdiction.  While 
the  superior  court  has  exclusive  jurisdic- 
tion to  try  titles  to  land,  that  is,  of  all 
eults  brought  for  the  purpose  of  trying 
tltle.lt  does  not  haveexclusivejorisdiction 
T.18s.£.no.l9— SO 


in  suits  where  tbe  title  is  only  incidentally 
or  collaterally  involved.  The  issue  made 
by  tbe  illegality  was  not  an  issue  Involv- 
ing the  title  to  tbe  land  levied  upon,  but 
was  an  issue  as  to  whether  the  land  was 
exempt  from  levy  and  sale  under  th3  ex- 
ecution. There  was  no  dispute  as  to  the 
title  of  the  land.  The  plaintiff  asserted  in 
bis  levy  that  the  title  was  in  the  defend- 
ant, and  the  defendant  did  not  deny  it, 
but  insisted  that,  although  the  title  was  in 
him,  It  was  exempt,  under  the  homestead 
law,  from  levy  aud  sale.  The  tiUe  to  the 
land,  therefore,  was  not  involved,  and  the 
illegality  should  have  been  returned  to  the 
justice's  court  from  whence  it  was  issued. 
It  was  also  insisted  that  while  it  might 
be  true  that  the  superior  court  did  not 
have  exclusive  jurisdiction  to  try  this  case, 
and  that  the  case  might  have  been  rci- 
turned  to  tbe  justice's  court  for  trial,  the 
defendants  in  S.  fn.  waived  tbe  jurisdiction 
by  appearing  in  tbe  superior  court,  and 
participating  in  tbe  trial  there  of  tbe  ille- 
gality. We  have  shown  that,  under  the 
Code,  the  execution  should  have  been  re- 
turned to  tbe  Justice's  court,  that  court 
alonehavlng  jurisdiction  of  the  parties  and 
subject-matter  of  the  case.  The  superior 
court  had  no  Jurisdiction  of  the  parties  or 
subject-matter,  because  there  was  no  law 
Hul  horizing  an  officer  to  return  tbe  case 
to  tbat  court.  It  had  nomure  jurlRdlction 
of  this  case  than  it  would  have  had  of  the 
original  casebegunin  the  justice's  court  by 
Moore  against  the  defendants  upon  the 
contract,  if  the  constable  bad  returned 
tbe  summons  to  the  superior  court,  wheu 
required  by  law  to  return  It  to  the  jus- 
tice's court.  The  superior  court,  in  the 
latter  case,  would  have  bad  no  jurlsdic-  ' 
tlon  of  the  parties  or  the  subject-matter  of 
the  suit,  aud  if  It  had  rendered  a  judgment 
therein  it  would  have  been  void.  "Par- 
ties, by  consent,  express  or  implied,  can- 
not give  jurisdiction  to  the  court  as  to  the 
person  or  subject-matter  of  the  suit.  It 
may,  how«ver,  be  waived,  so  far  as  the 
rights  of  the  parties  are  concerned,  but 
not  HO  as  to  prejudice  third  persons." 
Code,  §  3460.  We  do  not  think,  therefore, 
that  the  participation  „f  oneof  the  defend- 
ants on  the  trial  of  tbe  illegality  in  tbe 
superior  court  gave  that  court  jurisdic- 
tion, or  that  bis  wife,  the  other  defendant 
In  the  execution,  and  the  present  claim- 
ant, is  estopped  from  making  the  ques- 
tion. BoBlwick  V.  Perkins,  4  Ga.  48;  Yon 
v.  Baldwin,760a.  769.   Judgment  affirmed. 


(34  S.  C.  2S9) 

BuRNSiDB,  Judge,  V.  DoNNON  et  aJ. 

(Supreme  Court  of  Smith  Carolina.    Aug.  11, 
1891.) 

Action  aga.ik8t  Trustee — Limitation. 

1.  The  rendition  of  a  Judgment  against  an 
administratrix,  trustee  of  a  continuing  trust,  and 
her  failure  to  appeal  therefrom,  do  not  evidence 
a  purpose  on  her  part  to  throw  off  the  trust ;  and 
the  statute  of  limitations  does  not  then  begin  to 
run  against  an  action  by  the  probate  court 
against  her  sureties. 

2.  In  an  action  against  the  sureties,  the  pre- 
sumption tbat  the  administratrix  has  discharged 
her  liability,  if  it  arises  from  the  fact  that  more 
than  20  years  have  elapsed  since  the  execution 
of  tbe  administration  bond,  is  rebutted  by  the 
collection,  subsequent  to  the  commencement  of 
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the  action,  of  a  jadgment  In  favor  of  tbe  estate 
against  one  of  the  sureties. 

Appeal  from  common  pleas  circalt  conrt 
of  Laurens  coanty;  James  Izi.ar,  Judge. 

Action  by  A.  W.  Burnside,  as  judge  ot 
probate,  against  James  M.  Donnon  and 
another  upon  an  administration  bond. 
Judgment  for  plaintitt.  Defendants  ap- 
DG&l     Affirincd 

B.'w.  BhU,  for  appellants.  B.  7.  Simp- 
eon  and  J.  W.  Ferguson,  tor  respondent. 

McIvBii,  J.  The  action  was  brought  by 
plaintiff  to  recover  from  defendants  as 
sureties  on  the  admiulstration  bond  ot 
Sophia  M.  Langston  as  administratrix  ot 
John  Langston,  deceased,  the  balance 
found  to  bo  due  by  the  administratrix 
upon  an  accounting  bad  for  that  purpose 
In  the  court  of  probate.  It  appears  that 
the  admlnistratiun  bond  was  given  on  the 
SIst  of  August,  1863 ;  that  the  accounting 
above  referred  to  was  had  on  the  nth  of 
April,  1880,  when  all  the  creditors  ot 
John  Langston  were  called  In,  among 
whom  was  the  defendant,  James  M.  Don- 
non, and  who  eatabllshed  claims  against 
the  Intestate.  In  the  balance  there  found 
due  by  the  administratrix  was  Included 
the  amount  ot  a  Judgment  which  she  ha  j 
previously  recovered,  viz.,  on  the  2d  of  Oc- 
tober. 1875,  against  the  said  James  M. 
Donnon  and  his  wifefora  debtdueber intes- 
tate's estate.  The  administratrix  having 
refused  to  enforce  this  jadgment,  (which 
was  against  her  son-in-law  and  daughter,) 
the  judge  of  probate  was  dii-ecled  by  the 
conrt  to  institute  proper  proceedings  to 
revive  the  judgment  and  enforce  its  col- 
lection. The  defense  made  by  said  James 
M.  Donnon  was  payment,  which  being 
found  against  him  by  the  jury,  the  judg- 
ment was  revived,  and  the  amount  there- 
of was  collected  by  the  judge  of  probate 
aubsequeutto  the  commencement  ot  this 
action,  and  applied  to  the  balance  found 
due  by  the  administratrix,  which  still 
left  a  balance  due  by  her,  for  which  judg- 
ment was  rendered  in  this  action,  which 
was  commenced  Slst  December,  188S. 
From  this  judgment  the  defendant  James 
M.  Donnon  alone  appeals  (the  other  de- 
fendant, Clark,  having  made  default)  up- 
on the  several  grounds  set  out  In  the  rec- 
ord. The  appeal  raises  but  two  questions : 
First,  whether  the  action  is  barred  by  the 
statute  of  limitations;  second,  whether 
the  claim  of  the  plaintiff  is  to  be  presumed 
paid  by  lapse  of  time. 

As  to  the  flrst  question,  It  seems  to  us 
clear  that  the  plea  of  the  statute  cannot 
be  sustained.  -In  this  case  the  administra- 
trix was  trustee  of  an  express  and  con- 
tinuing trust,  and  the  sureties  upon  the 
bond  had  bound  themselves  to  make 
good  any  loss  which  might  result  from  her 
failure  to  perform  her  duties  as  such 
trustee.  In  such  a  case  the  statute  of  lim- 
itations has  no  application,  unless  the 
trustee  has  done  some  act  evidencing  a 
purpose  to  throw  off  the  trust,  whicn 
would  give  currency  to  the  statute  from 
the  tlmewbensuch  act  was  done,  provided 
the  eeatai  que  trust  has  actual  or  pre- 


sumptive notice  of  such  act.  In  this  case 
the  only  thing  relied  upon  as  throwing 
off  the  trust  is  the  decree  made  against 
the  administratrix  by  the  judge  of  pro- 
bate on  the  6th  ot  April,  18>>0.  As  was 
well  said  by  the  master  In  his  report, 
this,  so  far  from  showing  or  purporting 
to  show  that  the  trust  was  terminated, 
shows  just  the  contrary.  It  was  an  ad- 
mission. Implied,  at  least,  from  the  acqui- 
escence of  the  administratrix  in  that  de- 
cree, (for  it  does  not  appear  that  she  ap- 
pealed from  it,)  that  she  still  had  in  her 
hands  a  trust  fund  to  the  amount  ot  such 
decree,  for  whl^h  she  was  still  liable  as 
trustee  to  pay  over  to  the  parties  entitled, 
according  to  the  terms  ot  her  bond. 
The  remarks  made  by  his  honor.  Judge 
Fraser,  In  delivering  the  opinion  of  this 
court  in  Langston  v.  Shands,  23  S.  C,  at 
page  158,  are  directly  applicable  to  and 
conclusive  ot  this  case;  tor,  although 
those  remarks  were  applied  toaguardian- 
shlp  bond,  j'et,  so  tar  as  this  question  is 
concerned,  there  is  no  difference  between 
such  a  bond  and  an  administration  bond. 
The  difference  between  this  case  and  that 
of  State  V.  Lake,  80  S.  C.  48,  8  S.  E.  Rep. 
822,  cited  by  appellants'  counsel.  Is  clear- 
ly pointed  out  by  the  late  chief  justice  at 
page  52,  80  S.  C,  and  page  825,  8  S.  B.  Rep. 
'  As  to  the  second  question,  it  seems  to 
us  that  there  is  as  little  doubt.  Even  M 
it  be  assumed  that  the  fact  that  more 
than  20  years  had  elapsed  after  the  execn- 
tion  ot  the  administration  bond  beforethe 
commencement  of  this  action  would  raise 
n  presumption  that  all  the  conditions  of 
the  bond  had  been  fully  complied  with, 
(which,  however,  we  do  not  propose  to 
decide  in  this  case,)  yet  such  a  presump- 
tion may  be  rebutted,  and  we  think  would 
be  fully  overcome  by  the  tacts  and  circum- 
stances developed  in  this  case.  It  would 
seem  that  at  least  one  ot  the  reasons  of 
the  delay  In  setting  up  the  estate  of  the 
intestate  was  the  refusal  of  the  appellant 
to  pay  a  debt  due  by  him  to  the  estate, 
-even  it  It  had  been  reduced  to  judgment  by 
the  administratrix;  but  when  his  liabili- 
ty to  pay  such  debt  was  jadicicilly  ascer- 
tained, it  was  then  practically  determined 
that  he  bad  had  all  the  time  in  bis  bands  a 
part  ot  the  assets  of  the  intestate's  estat*^ 
which  it  was  the  duty  of  the  administra- 
trix to  have  collected  and  administered. — 
a  duty  the  performance  of  which  he  bad 
guarantied  when  he  signed  the  adminis- 
tration bond.  This,  to  say  nothing  of 
any  other  tact  or  circumstance,  would  be 
amply  sufficient  to  rebut  the  presumption 
arising  from  lapse  of  time,  relied  on  by  ap- 
pellant ;  for  It  he  had  all  the  time  a  portion 
of  the  assets  belonging  to  intestate's  es- 
tate in  his  hands,  which  he  neglected  or 
refused  to  pny  over  to  the  admlniatratrix. 
It  was  manifestly  impossible  for  her  to 
have  complied  with  the  condition  ot.the 
bond,  and  hence  any  presumption,  arising 
from  lapse  of  time,  that  she  bad  done  so. 
is  effectually  overcome.  The  judgment  of 
this  court  is  that  the  jadgment  ol  the  cir- 
cuit court  be  afUrmed. 

McOowAN,  J.    I  concur. 
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Orr  et  a/,  y.  Orr  et  at. 

(^■prwte  Court  of  South  CaroUna.    Aug.  11, 
1891.) 

EnOUTOBS — COIXBOTION  07  ASSETS  —  EviDENCB. 

1.  The  mere  fact  that  an  exeontor  made  no 
attempt  to  collect  the  unsecured  note  of  a  solvent 
person  will  not  reuder  him  liable  to  the  remain- 
ae^meD  for  loss  occasioned  by  the  unforeseen 
failure  of  such  person,  especially  when  the  ezec- 
otor  was  deterred  from  suing  by  the  express  ob- 
jections of  the  life-tenant. 

8.  The  testimony  of  the  execntor  that  his 
mother,  the  life-tenant,  objected  to  his  suing 
npon  such  note,  was  competent  as  beari:ig  upon 
uabonaflde*. 

8.  The  executor's  testimony  that  the  life-ten- 
ant told  him  that  testator  requested  her  not  to 
SOS  on  such  notes  was  hearsay. 

4.  It  was  also  incompetent  on  the  ground  that 
the  will  alone  should  determine  testator's  wishes. 

Appeal  from  common  pleas  circuit  court 
of  Dnlon  county ;  Izlar,  Judge. 

Action  for  an  uccoantlog  by  David  Orr, 
Archie  Orr,  and  James  Orr  against 
Thomas  J.  Orr,  as  executor  of  James  Urr, 
deceased,  and  In  bis  own  right,  George 
Orr,  William  Orr,  John  Orr,  Mary  Orr, 
Jane  Williams, Robert  Orr,  Walter  Q.  Orr, 
and  Violet  Martin.  Judgment  for  plain- 
tUfa.    Defendants  appeal.    Beversed. 

J.  C.  Wallace,  tor  plaintlfls.  1.  O.  Mc- 
Klsslck,  for  defendants. 

McIvBR,  J.  James  Orr,  having  duly 
made  bis  last  will  and  testament,  depart- 
ed  this  life  some  time  In  the  year  18T6,  and 
the  appellant  Tbomus  J.  Orr  was  ap- 
pointed executor  thereof,  who,  on  the  20th 
ol  December,  1876,  duly  qualified  and  en- 
tered upon  the  discharge  of  his  duties  as 
Bocb.  There  is  no  copy  of  the  will  set  out 
in  the  "case,  *  but  it  is  therein  stated  that 
"the  testator  devised  and  bequeathed  to 
big  wife,  Martha  Orr,  all  his  real  and  per- 
sonal estate,  of  every  Itind  and  description 
wbatHoever,  to  have,  to  hold,  and  enjoy 
dnring  bor  natural  life,  with  remainder 
alter  bis  death  of  his  whole  estate,  real 
and  personal,  to  bis  children,  to  be  equal- 
ly divided,  share  and  share  alUfe."  On 
tlie  22d  of  April,  1884.  the  life-tenant  de- 
parted this  life,  and  on  the  29tb  of  June, 
1886,  this  action  was  commenced,  in  which 
an  account  of  the  testator's  estate  was 
demanded  of  the  appellant,  as  executor  as 
aroresaid.  Among  the  assets  of  the  tes- 
tator's estate  was  a  note  of  B.  B.  Foster 
for  $400,  dated  Bth  of  December,  IS?.*),  and 
payable  to  tbe  testator.  Tbis  note  has 
never  been  collected,  and,  the  maker  hav- 
ing become  insolvent,  tbe  amount  thereof 
has  been  lost  to  tbe  estate;  and  the  only 
qnestion  In  the  case  is  whether  tbe  appel- 
lant, as  executor,  is  chargeable  with  the 
amount  due  on  the  note.  The  execntor, 
being  examined  as  a  witness,  testified  that 
the  note  came  into  his  bands  as  execntor 
alter  the  death  ol  his  mother,  the  life-ten- 
ant; that  his  mother,  being  an  old  lady, 
DDable  to  attend  to  any  business,  gave 
witness  all  the  papers  to  keep  for  her  dur- 
ing her  life;  that  she  never  would  let  wit- 
ness collect  any  money  on  the  notes,  espe- 
cially the  Foster  note,  'saying  it  was  the 
testator's  wish  that  Foster's  note  should 
stand  as  long  as  she  lived,  unless  she  act- 
oally  needed  the  money;  and,  although 
advised  by  the  appellant  several  times  to 
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collect  some  of  the  money,  she  always  ob- 
jected. After  the  death  of  tbe  life-tenant 
appellant  received  a  payment  of  flOon 
the  note,  to  bring  tbe  note  within  date. 
Counsel  for  respondents  objected  to  the 
witness  testifying  "as  to  any  transaction 
between  witness  and  bis  mother  in  regard 
to  this  note;  and,  furthermore,  what  his 
mother  said  would  be  hearsay. "  So  far 
as  we  can  discover,  there  was  no  ruling, 
either  by  the  master  or  tbe  circuit  judge, 
as  to  tbe  competency  of  tbe  testimony  ob- 
jected to,  and  no  exception  seems  to  raise 
this  point.  The  defendant  Mary  Orr,  the 
daughter  mt  testator  and  the  life-tonant, 
testified  that  she  lived  with  her  mother 
up  to  tbe  time  of  her  death,  and  also  cor> 
roborated  tbe  testimony  of  the  executor 
as  to  the  wish  expressed  by  tbe  testator 
that  tbe  notes  should  not  be  collected  un- 
til after  tbe  death  of  tbe  old  In  dy,  unless 
actually  needed,  as  well  as  to  the  unwill- 
ingness of  tbe  mother  to  have  tbe  notes— 
particularly  the  Foster  note— sued.  This 
testimony  was  also  objected  to,  but  there 
dues  not  appear  to  have  been  any  ruling 
as  to  such  objection.  There  was  also  tes- 
timony tending  to  show  that  the  note  of 
Foster  was  at  one  time  collectible,  as 
other  claims  ai^ainsthlm  had  been  enforced 
by  third' persons,  after  the  death  of  tbe 
testator.  The  master  found  as  matter  of 
law  "that  It  was  tbe  duty  of  the  executor 
to  bave  collected  and  invested  the  securi- 
ties, or  at  least  to  bave  kept  tbe  same  act- 
ive and  secured;"  and  as  matter  of  fact 
that  the  Foster  note  was  good  and  col- 
le<!tibie,  and  that  the  debt  secured  thereby 
was  lost  by  the  failure  of  tbe  executor  to 
collect  the  same;  and  he  therefore  charged 
the  executor  with  the  amount  due  there- 
on. Tbis  report,  upon  exceptions  thereto, 
was  confirmed  by  the  circuit  Judge,  and 
from  bis  Judgment  tbe  execntor  Thomas 
J.  Orr  appeals  upon  the  single  ground, 
that  there  was  error  in  holding  the  execu- 
tor liable  for  the  Foster  note. 

While,  as  we  bave  said,  there  does  not 
appear  to  have  been  any  ruling  by  the 
court  below  as  to  tbe  competency  of  the 
testimony  objected  to  as  above,  yet  in  a 
case  of  this  kind  we  do  not  see  how  we 
can  avoid  a  cousideration  of  tbe  compe- 
tency of  such  testimony,  bearing  so  direct- 
ly us  It  does  upon  one  of  the  vital  ques- 
tions in  tbe  case,— as  to  the  good  faith 
wttb  which  the  executor  has  acted.  We 
do  not  see  any  valid  ground  of  objection 
to  the  testimony  iks  to  what  passed  be- 
tween the  executor  and  the  life-tenant, 
except  that  portion  of  it  which  undertook 
to  state  the  wishes  of  the  testator  in  re- 
gard to  the  collection  of  the  note  in  ques- 
tion, which  is  objectionable  upon  two 
grounds:  F/rst,  because  it  was  hearsay; 
and,  second,  because  we  must  look  alone 
to  the  will  for  the  purpose  of  ascertaining 
the  wishes  of  the  testator,  without  re- 
gard to  any  vert)al  directions  which  be 
may  have  undertaken  to  give  either  as  to 
the  disposition  or  management  uf  his  es- 
tate after  his  death.  But  the  appellant 
was  not  the  exocutor  of  the  life-tenant, 
and  hence  the  testimony  as  to  any  trans- 
action or  conversation  with  her  would 
not  be  incompetent  under  section  400  ot 
tbe  Code;  and,  while  it  is  true  that  the 


Digitized  by 


Google 


468 


BOUTHEASTEBN  BEPOBTEB,  Vol.  1». 


(S.C. 


respondents  notclalmine  under  ber  would 
not  ordinarily  be  bound  by  anythlDR  ahe 
may  have  said,  yet  her  expresHed  wishes 
as  to  the  management  of  property  in 
which  she  had  the  more  immediate  inter- 
est would  seem  to  be  competent  as  throw- 
ing light  upon  the  question  of  good  faith 
on  the  part  of  the  executor.  Assumingfor 
the  present  that,  although  the  Foster 
note  constituted  a  part  of  the  residue  of 
the  estate  which  was  given  in  mass  to  the 
life-tenant,  still  It  was  the  duty  of  the  ex- 
ecutor to  look  after  it,  and  see  that  the 
principal  sum  secured  thereby  was  pre- 
served for  the  remainder-men,  yet  it  never 
was  supposed  that  au  executor  was 
bound  to  insure  the  absolute  safety  of  all 
the  assets  committed  to  his  care.  On  the 
contrary,  he  is  only  required  to  exercise 
such  care  and  diligence  as  prudent  per- 
sons usually  do  lo  the  management  of 
their  own  affairs.  Now,  while  ordinarily 
It  is  the  duty  of  an  executor  or  adminis- 
trator to  collect  in  the  cboses  in  action 
doe  the  testator  or  intestate,  and,  after 
providing  for  the  debts,  distribute  the  sur- 
plus among  the  several  parties  entitled 
under  the  terms  of  the  will  or  the  provis- 
ions of  the  law,  in  reference  to  the  distri- 
bution of  Intestate  estates,  yet  even  in 
such  a  case.  If  the  parties  interested  prefer 
to  receive  their  portions  In  the  form  in 
which  their  ancestor  has  seen  fit  to  Invest 
his  property,  whether  by  loans  on  notes 
or  bonds,  or  in  bank-stuck,  or  otherwise, 
we  do  not  see  how  the  executor  would  be 
chargeable  with  any  breach  of  duty  in 
omitting  to  collect  such  notes  and  bonds, 
and  turning  them  over  In  specie  to  the 
parties  interested.  But  where,  as  In  this 
case,  the  chosee  in  action,  it  collected, 
would  have  to  be  reinvested  and  held  for 
an  uncertain  time, — the  life  of  the  life-ten- 
ant,— there  would  be  still  greater  reason 
for  the  executor  omitting  to  call  In  an  in- 
vestment made  by  the  testator,  simply  for 
the  purpose  of  reinvesting  the  amount  in 
some  other  form.  In  such  a  case  the 
court  would,  and  has  in  the  case  of  Pope 
v.  Mathews,  18  S.  C.  444,  sanctioned  the 
conduct  of  the  executor  In  pursuing  such 
a  course.  It  is  true  that  the  case] us+ <*it. 
ed  was  decided  by  a  divided  court,  of 
which  the  writer  of  this  opinion  consti- 
tuted the  minority:  but,  in  the  first  place, 
there  was  no  division  in  the  court  as  to 
the  non-liability  of  the  executor  for  Judge 
O'Neall's  individual  note,  in  which  the  tes- 
tator had  allowed  a  portion  of  his  estate 
to  remain  invested,  just  us  the  testator 
bad  here  invested  a  portion  of  his  funds 
in  the  Foster  note;  and,  in  the  second 
place,  although  the  writer  did  not  then, 
and  does  not  now,  approve  of  all  thut 
was  decided  in  that  case,  yet  it  is  an  au- 
thoritative decision  of  the  court  of  last  re- 
sort, and  no  one,  whatever  may  be  his  offi- 
cial station,  has  the  right  to  disregard  it. 
It  Is  also  true  that  iu  that  case  the  loss 
resulted  from  the  general  disasters  which 
followed  the  war  between  the  states, 
while  the  loss  here  cam.ot  be  attributed 
to  any  such  cause.  But  the  case  does  de- 
cide that,  while  it  is  the  duty  of  an  execu- 
tor or  other  trustee  having  funds  in  his 
hands  to  invest  to  require  good  and  suiB- 
ctent  security,  yet,  where  funds  of  the  tes- 


tator have  been  invested  by  him  in  his  life- 
time in  the  note  of  a  solvent  person,  with- 
out security,  the  simple  fact  that  be  allows 
the  fund  to  remain  In  the  form  in  which 
his  testator  saw  fit  to  invest  it  will  not 
render  the  executor  liable.  In  case  of  un- 
foreseen loss,  unless  such  loss  has  been 
occasioned  by  someother  fault  on  thepart 
of  the  executor  than  that  of  allowing  the 
fund  to  remain  in  the  form  in  which  the 
testator  left  it.  Tt  is  clear,  therefore,  that 
the  simple  fact  that  the  executor  allowed 
the  money  due  on  the  Foster  note  to  re- 
main invested  in  the  same  form  in  which 
it  was  left  by  the  testator  would  not  ren- 
der him  liable;  and,  to  make  him  so, 
some  fault  ou  bis  part  should  be  shown, 
from  which  the  eventual  loss  resulted. 
The  fault  claimed  In  this  case  was  In  not 
suing  the  note  in  time  to  get  ahead  o( 
other  creditors  of  Foster,  for  all  the 
claims  which  exhausted  Foster's  estate 
seen  to  have  been  sued.  Whether  the  ex- 
ecutor could  by  the  use  of  proper  dlligeuce 
have  succeeded  in  getting  ahead  of  the 
other  creditors  is  not  shown  by  the  testi- 
mony in  this  case.  Foster  might,  by  giv- 
ing voluntary  Hens  upon  his  property,  as 
he  seems  to  have  done,  in  one  instance  at 
least,  have  defeated  any  effort  upon  the 
part  of  the  executor  to  secure  this  debt. 
But,  more  than  this,  the  testimony  shows 
that  the  executor  was  deterred  from 
suing  by  the  express  and  earnest  objec- 
tions of  the  life-tenant,— the  party  more 
immediately  Interested.  This  possibly  may 
have  rendered  the  estate  of  the  life-tenant 
liable  to  the  remainder-men,  just  as  if  she 
failed  or  refused  to  take  proper  measures 
for  the  preservation  of  any  other  portion 
of  the  property  given  to  her  for  life ;  but 
it  seems  to  us  it  would  be  a  bard  measure 
of  justice  to  hold  the  executor  liable  un- 
der all  the  circumstances. 

There  is  also  another  view  of  this  case, 
which  we  will  present  without  Intending 
to  decide  anything  definitely,  as  it  was 
not  argued.  As  we  understand  the  decis- 
ions in  this  state,  it  seems  to  be  settled 
that  where  property,  real  and  personal, 
is  given  to  one  iu  mass,  for  life,  with  re- 
mainder over,  the  whole  mass  is  to  be 
placed  in  the  hands  of  the  life-tenant  to 
be  used  as  a  whole  during  lite,  with  a  lia- 
bility to  account  for  and  turn  over  to  the 
remainder-men  the  whole  mass,  not  in 
precisely  the  same  plight  and  condition  In 
which  it  was  received,  but  in  as  good  a 
plight  and  condition,  allowing  for  the  nee-. 
essary"wear  and  tear"  of  imperishable 
articles, — for  example,  plate,  furniture, 
etc.  See  Patterson  v.  Devlin,  McMul.  Eq. 
459;  Robertson  v.  Collier,  1  Hill,  Eq.  373; 
Caihoun  v.  Furgeson,  3  Rich.  Eq.  160; 
Ulover  V.  Hearst,  10  Rich.  Eq.  329 :  Brooks 
V.  Brooks.  V2  S.  C.  422.  Under  this  rule  it 
might  well  be  argued  that,  where  an  es- 
tate, consisting  of  various  kinds  of  prop- 
erty, one  of  which  is  a  chose  in  action,  is 
griven  as  a  whole  to  one  for  lite  with  re- 
mainder over,  the  life-tenant  being  enti- 
tled tO'the  possession  of  the  entire  estate, 
when  the  executor  has  delivered  the  same 
to  the  life-tenant  in  accordance  with  the 
directions  of  the  will  his  liability  ceases, 
and  the  remainder-men  can  look  alone  to 
the  estate  of  the  life-tenant,  who,  in  a 
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proper  case,  may  be  required  to  give  seca- 
rlty  for  the  forthcoming  of  the  estate  at 
the  termination  of  the  life-estate,  in  em 
Ruod.  though  not  in  the  same,  condition 
in  which  it  was  received,  the  proper  al- 
lowance, above  indicated,  Iteing  made. 
If  this  view  be  adopted,  then  it  Is  clear 
the  executor  would  not  be  liable  for  the 
Foster  note,  as  he  seems,  from  the  testJ- 
moujr,  to  have  turned  over  that  note, 
along  with  ail  the  rest  of  the  property,  to 
the  life-tenant,  who  exercised  absolute 
control  over  it  during  life.  The  Judgment 
of  this  court  is  that  the  judgment  of  the 
circuit  court.  In  so  far  as  it  makes  the  ex- 
ecutor liable  for  the  amount  of  the  Foster 
note,  be  reversed,  and  that  the  case  be 
remanded  to  that  court  for  such  further 
proceedings  as  may  be  necessary  to  carry 
out  the  views  herein  announced. 

MoGowAN,  J.    I  concur. 


(M  8.  C.  270) 

Westlake  et  hI.  v.  Farrow. 

(Supreme  Court  of  South  CairoUna.    Aug.  11, 
1891.) 

C0KP1.AINT — 811101.B  Cause  or  Action — Coimt  ov 
Common  Plexs. 

1.  A  complaint  which  alleges  ownership  of 
certain  lands,  and  that  defendant  is  In  posses- 
sion, claiming  to  have  some  interest,  and  wrong- 
fully wlthholas  the  same  from  plaintiffs,  and 
that  they  own  no  other  land  in  common  with  de- 
fendant, contains  but  one  cause  of  action,  name- 
ly to  recover  land,  though  the  prayer  of  judg- 
ment is  for  an  accounting  and  partition,  as  the 
prayer  is  no  part  of  the  cause  of  action. 

Z.  Since  the  court  of  equity  in  South  Caro 
Una,  as  s  separate  tribunal,  has  been  abolished, 
and  its  Jurlsdiotiun  vested  In  the  court  of  com- 
mon pleas,  tbe  common  pleas  may  take  Jarisdio- 
tion  of  an  action  to  recover  possession  of  land, 
foi  the  purpose  of  partition  among  plaintiffs. 

Appeal  from  common  pleas  circuit  court 
of  Spartanburg  county ;  Norton,  Judge. 

Action  by  O.  D.  Westlake  and  others 
against  Abner  T.  Farrow,  to  recover  pos- 
session of  land.  Demurrer  to  the  com- 
plaint  overruled.  Defendant  appeals. 
Affirmed. 

Dunc&B  A  Sanders  and  Bom&r  &  Simp- 
son, for  appellant.  F.  M.  Ansel  and  Arcb. 
B.  Calvert,  for  respondents. 

McIvKR,  J.  The  question  presented  by 
this  appeal  having  arisen  under  a  de- 
murrer, it  will  be  necessary  to  set  forth, 
Bubstautially,  the  allegations  of  the  com- 
plaint, as  follows :  First,  that  one  Thom- 
as Rhodes  died  intestate,  seised  and  pos- 
sessed of  the  tract  of  land  which  Is  tbe 
subject  of  tbe  action :  second,  that  tbe  said 
land  descended  to  thefoiir  plaintiffs,  name- 
Ing  them,  as  the  heirs  at  law  of  said  intes- 
tate; third,  thsit  said  plaintiffs  are  each 
entitled  to  one  undivided  fourth  part  of 
said  premises;  fburt/t,  that  defendant  "is 
In  possession  of  said  premises,  claiming  to 
have  some  interest  in  same,  and  wrongtul- 
ly  withholds  same  from  these  plaintiffs;" 
fl/iCi,  that  plaintiffs  "own,  uo  other  land 
In  this  state  in  common  with  the  defend- 
ant;" sixth,  that  the  Intestate  left  no 
debts.  The  only  judgment  demanded  Is 
for  an  accounting  and  for  partition.  To 
this  complaint  tbe  defendant  filed  a  writ- 
ten demurrer:    (1)  "That  several  causes 


of  action  have  been  improperly  united,  one 
being  for  partition  of  a  tract  of  land  be- 
tween the  plaintiffs,  and  the  other  being 
to  recover  the  possession  of  said  tract 
from  the  defendant."  (2)  "Thattheconrt 
of  equity  has  no  jurisdiction  to  hear  and 
determine  the  issues  between  the  plaintiffs 
and  the  defendant."  The  case  came  on 
for  hearing  before  his  honor.  Judge  Nor- 
ton, who  overruled  the  demurrer,  and 
ordered  tbe  cause  to  be  transferred  to  cal- 
endar 1.  From  this  ruling  defendant  ap- 
peals upon  tbe  several  grounds  set  out  in 
tbe  record,  which  raise  but  twoquestlons: 
(1)  Wbether  there  was  an  improperjoluder 
of  causes  of  action ;  (2)  whether  the  court 
bad  Jurisdiction  to  try  the  case.  We  infer 
that  the  case  was  originally  docketed  on 
calendar  2,  as  It  involved  an  issue  of  law 
raised  by  the  demurrer  to  be  tried  by  the 
court,  and  when  that  issue  was  deter- 
mined by  the  court  by  overruling  the  de- 
murrer, upon  the  ground,  as  we  suppose, 
that  the  only  cause  of  action  stated  in  the 
complaint  against  tbe  defendant  was 
that  for  the  recovery  of  the  possession  of 
real  estate,  the  case  was  very  properly 
transferred  to  calendar  1,  In  order  that 
tbe  only  Issue  raised  between  the  parties, 
which  was  triable  bj'  a  jury,  should  be 
tried  In  that  way.  The  case  does  not 
show  that  the  defendant  was  allowed  to 
answer,  but,  as  that  is  conceded  In  the 
statement  submitted  by  counsel  for  re- 
spondents, we  see  no  necessity  for  this 
court  to  make  any  provision  to  that 
effect. 

Taking  up  the  second  question  first,  we 
arc  unable  to  discover  any  ground  for  the 
proposition  that  thecourt  had  no  jurisdic- 
tion to  try  the  cause.  While  it  Is  quite 
true  that  as  long  an  the  court  of  equity 
was  a  separate  tribunal.  Invested  with 
jurisdiction  of  equity  matters, it  could  not 
take  jurisdiction  of  a  cause  of  action  pure- 
ly legal  in  its  character;  and  hence,  as 
was  held  inAlbergottiev.ChapIln.lO  Rich. 
Eq.  428,  that  court  could  not  take  juris- 
diction of  a  case  in  which  the  demand  was 
for  the  recovery  of  real  estate  from  one  or 
more  of  the  defendants,  in  order  that  it 
might  be  partitioned  among  tbe  plaintiffs 
and  the  other  defendants.  But  since  the 
court  of  equity,  as  a  separate  tribunal, 
has  been  abolished,  and  the  jurisdiction 
formerly  belonging  to  it  has  been  vested 
In  the  court  of  common  pleas.  It  Is  very 
manlffst  that  there  is  no  objection,  on 
jurisdictional  grounds,  to  tbe  mainte- 
nance of  such  an  action.  McGee  v.  Hall,  23 
S.  C.  388. 

The  only  remaining  inquiry  Is  wbether 
two  causes  of  action— one  for  partition 
and  the  other  for  the  recovery  of  real  es- 
tate—were Improperly  joined.  Whether 
two  such  causes  of  action  can  be  properly 
joined  may  admit  of  somequestion,  though 
there  are  at  least  two  cases,  (McGee  v. 
Hall,  supra,  and  Reams  v.  Spann,  28  8.  C 
530, 6  S.  E.  Rep.  325, )  in  which  actions  based 
upon  thesn  two  causes  of  action  have  been 
maintained;  but,  as  the  question  present- 
ed here  does  not  seem  to  have  been  raised 
in  either  of  those  cases,  they  cannot  be  re- 
garded as  decisive  of  the  point.  Nor,  un- 
der the  view  which  we  take  of  the  com- 
plaint in  this  case,  is  it  necessary  now  to 
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decide  tbe  point.  It  seema  to  ua  that  the 
eomplalat,  properly  constraed,  really 
atatea  one  caaae  of  action  against  the 
defendant,  to-wit,  for  the  recovery  of 
real  estate.  It  la  true  that,  at  flnit  blush, 
the  action  would  aeem  to  be  forpartltlon ; 
and  Jnili(inK  from  some  uf  the  allet^ationa, 
—the  fifth  and  sixth,— together  with  the 
demand  tor  relief,  it  would  seem  that  tbe 
object  of  tbe  action  was  partition  among 
the  plalntIRa,  bat  there  la  an  absence  of 
any  allegation  necesaary  to  connect  the 
defendant  with  auch  a  caaae  of  action ; 
and  as  it  is  well  settled  that  the  demand 
for  relief  constitatee  no  part  of  the  cause 
of  action,  (Bdlle  v.Moseley,  18  S.  C.  4S9: 
Lert  V.  Legg,  28  S;  C.  2S2;1  and  as  la  aald 
in  Pom.  Rem.  p.  680,  §  580:  "The  pl-ayer 
for  relief  is  generally  regarded  as  forming 
no  part  of  tbe  cause  of  action,  and  as  hav- 
ing no  effect  upon  It,  and  as  furnishing  no 
teat  or  criterion  by  which  its  nature  may 
be  determined ; "  and,  to  use  the  language 
of  Mr.  Juatlce  McGowan  in  Hellama  v. 
Swltier,  24  S.  C,  at  page  44,  "one  of  the 
atandlng  admonitions  of  text-writera  on 
the  Code  is  uot  to  confound  tbe  canae  of 
action  with  thenature  of  tbe  relief  sought," 
—it  la  very  obvious  that  the  prayer  for 
relief  should  have  no  influence  in  determin- 
ing the  nature  of  the  cause  of  action  set 
forth  In  the  complaint.  Looking,  then, 
solely  to  the  allegations  in  the  complaint. 
and  disregarding  tbe  demand  for  relief,  It 
seema  to  ua  clear  that,  while  it  Is  very  pos- 
sible that  the  pleader  may  have  Intended 
to  aet  forth  two  causes  of  action,— one  for 
tbe  recovery  of  real  estate  and  tbe  other 
lor  partition,— yet  be  has. In  fact,  aet  forth 
but  one  cause  of  action,  and  his  Intention 
to  set  forth  a  cause  of  action  for  partition 
waa  not  carried  out  by  making  the  neces- 
sary allegations  for  that  purpose.  This 
being  so,  it  follows  that  the  demurrer  for 
misjoinder  of  causes  of  action  cannot  be 
sustained;  for,  as  is  said  in  Jenkins  v. 
Thomaaon,  32  8.  C,  at  page  258, 10  S.  E. 
Rep.  968,  quoting  from  Pom.  Rem.  p.  484, 
S  448:  "To  sustain  a  demurrer  for  this 
reason,  however,  the  complaint  must  con- 
tain  two  or  more  good  grounds  of  suit, 
which  cannot  be  properly  Joined  in  tbe 
aanie  action.  When  a  complaint,  there- 
fore, consists  of  two  or  more  counts,  and 
one  sets  forth  a'  good  cause  of  action,  and 
another  doea  not,  although  It  attempts  to 
do  so,  the  pleading  ia  not  demurrable  on 
the  ground  of  misjoinder,  even  though  the 
causes  of  action  could  not  have  been  united 
bad  they  been  sufficiently  and  properly  al- 
leged." If  this  be  so  where  tbe  complaint 
purports  to  aet  forth  two  cauaes  of  action 
aeparately,  as  the  rulea  of  good  pleading 
require.  It  Is  more  especially  so  where,  as 
in  this  caae,  the  complaint  purporta  to 
contain  two  cauaes  of  action,  "mingled 
and  combined  In  the  same  allegations;" 
for,  as  is  said  by  that  standard  author 
Just  quoted  from  in  section  451:  "If  the 
averments  are  found  suSlclent  to  express 
one  cause  of  action,  it  may  genernlly  be 
said  that  tbe  other  averments  are  mere 
surplusage,  which  should  be  rejocted  on  a 
motion  made  for  that  purpose. "  Indeed, 
that  distinguished  author,  while  admit- 
ting that  the  declalona  in  aeveral  of  tbe 
states  are  tbe  other  way,  suggests  as  the 


proper  practice  In  such  a  case,  for  tbe  rea- 
sonastated  Inthesection  Just  quotedfrom, 
a  motion  In  the  first  Instance  to  make  the 
pleading  more  certain  and  definite  by  m^ 
ranging  it  Into  distinct  causes  of  action 
stated  separately,  or  a  motion  to  strike 
out  tbe  redundant  matter  as  surplusage, 
and  thus  reduce  it  to  a  single,  definite 
cause  of  action.  Inasmuch  as  we  are  not 
hampered  by  any  authority  here,  and  are 
not  bound  to  follow  the  decisions  else- 
where, we  are  disposed  to  adopt  the  sug- 
gestion of  Mr.  Pomeroy,  and  to  bold, 
where  a  complaint,  in  a  siiagle  count,  (so 
to  speak,)  contains  several  allegations, 
some  of  which  are  appropriate  to  one 
cause  of  action  and  some  to  another, 
which  it  is  claimed  cannot  be  proper- 
ly Joined  in  the  same  action,  that  the 
remedy,  in  the  first  instance,  is  not  by 
demurrer,  but  by  a  motion  to  make  the 
pleading  more  definite  by  arranging  the 
two  causes  of  action  aeparately,  after 
which  demurrer  may  t>e  interposed,  or  by 
a  motion  to  strike  out  as  surplusage  such 
of  tbe  allegations  aa  may  be  appropriate 
to  one  cauae  of  action,  and  not  to  tbe 
other,  with  the  right  to  the  plaintiff  to 
elect  which  cause  of  action  shall  be  re- 
tained. It  seems  to  us,  therefore,  that,  in 
any  view  of  the  case,  the  demurrer  was 
properly  overruled,  and  the  Judgment  of 
thia  court  la  that  the  Judgment  of  the  cir- 
cuit court  be  affirmed. 

McGowAN,  J.,  concurs. 


(M  8.  a  OS) 

I^ISHBR  v.  Faib  et  a/.i 

(Suprems  Court  qf  South  Corotina.    JTnly  18, 
1801.) 

RlQHT  TO  CoMvsr  B&sntBXT. 
Where  the  owner  of  a  lot  grants  the  use  of 
a  private  alley -way,  entirely  npon  his  lot,  to  an 
acUoining  property  owner,  his  neirs  and  assigns, 
and  proviaea  that  the  cnntea  shall  have  the 
right  to  convey  Uie  privilege  granted  to  certain 
persons  named,  the  grant  is  one  In  gross,  and 
does  not  become  appartenant  to  the  land  of  the 
grantee,  and  he  cannot  convey  the  easement  there- 
by obtained  to  persons  other  than  those  named  in 
the  grant,  and  he  cannot  invest  otiien  with  the 
powers  confatred  npon  him  bydeed  at  indentnra. 

Appeal  from  common  pleas  circuit  court 
of  Richland  county;  Wallacr,  Judge. 

Action  by  W.  C.  Fisher  against  Mary  D. 
Fair  and  J.  Q.  Marshall,  to  recover  dam- 
ages for  obstructing  an  alley-way,  etc. 
Judgment  for  defendants.  Plaintiff  ap- 
peals.   Affirmed. 

Allen  J.  Green,  for  appellant.  F.  U 
Weston  and  I^rtea  &  HayDeawortb,  fo> 
respondents. 

McIvER,  J.  This  was  an  action  to  re- 
cover damages  tor  the  obstruction  of 
an  alleged  right  of  way  over  tbe  lands 
of  defendants,  and  to  perpetually  en- 
Join  tbe  defendants  from  obstructing  the 
same.  The  diagram  annexed  to  the  "  caae" 
shows  distinctly  the  situation  of  tbe  prem- 
ises, and  tbe  course  oi  the  way  claimed 
by  the  plaintiff,  and  should  be  Incorporat. 
ed  In  the  report  of  this  ease. 

It  is  Bufflcleut  to  state  generally  that  the 


>  Rehearing  denied,  18  a  E.  Rep.  858. 
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alleged  way  Is  an  alley  between  adjacelit 
lota  in  the  city  of  Columbia,  plaintiff  beins; 
theownerof  the  two  Iota  dealKnated  on  the 
diagram  as  the  "Black  Lota,  and  defend- 
ants being  the  ownerfl — the  one  for  life 
and  the  other  the  remainder  In  fee — of  the 
lot  dealgnated  the  "Fair  Iiot,"  which  waa 
originally  owned  by  Dr.  Samnel  Fair.; 
Thomas  Davla  having  been  formerly  the 
owner  of  the  other  lota  adjoining  the  al- 
ley on  the  west,  designated  aa  the  Daris 
property,  a  part  or  the  whole  of  which  is 
now  owned  by  the  Central  Bank.  The 
ATldence  tenda  to  ahow  that  originally 
Davis  was  in  some  way  entitled  to  a  right 
of  way  tbrongh  and  along  the  alley  aep- 
arating  the  Davis  property  from  the  Fair 
lot,  10  feet  wide,  ap  to  a  point  where  it 
Intersected  an  alley  running  east  from 
Bichardson  street,  and  separating  the 
Davis  proi>erty  from  the  Black  lo  ta.  So 
that  Davis  bad  a  right  of  way,  bat  wheth- 
er In  gross  or  appurtenant  does  not  ap- 
pear, all  around  his  property,  b.y  an  alley 
beginning  on  Plain  street,  and  running 
north  to  the  point  where  it  intersected 
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tbe  alley  running  west  Into  Richardson 
street.  While  things  were  in  this  situa- 
tion, to-wit,on  the  29th  of  February,  1866, 
Dr.  Fair  and  Davis  executed  a  deed  of  in- 
denture, whereby,  in  consideration  of  cer- 
tain covenanls  therein  stated  on  the  part 
of  Davis,  Dr.  Fair,  acknowledging  the 
right  of  way  of  Davla  through  the  alley 
leading  from  Plain  street  north  to  the 
point  where  it  intenected  the  alley  run- 
ning from  Richardson  street  above  men- 
tioned, conveyed  to  said  Davis  a  further 
right  of  way  through  an  alley  running 
from  Sumter  street  west  over  the  north- 
em  edge  of  the  Fair  lot,  and  agreed  to 
extend  the  right  of  way  already  owned 
by  Davis  north  to  the  alley  leading  from 
Sumter  street  went;  tbe  practical  result 
being  to  give  Davis  a  right  of  way  from 
Plain  street  around  the  western  and 
northern  sides  of  the  Fair  lot  to  Sumter 
street.  This  conveyance  of  the  right  of 
way  was  to  Thomas  Davis,  his  heira 
and  asalgns,  forever;  and  the  deed  of  in- 
denture contains  the  following  clause: 
"And  the  said  Samuel  Fair  further  agrees 
to  allow  tbe  said  Thomas  Davis,  and  bis 


beira  and  aasisms,  to  have  tbe  right,  at 
hla  or  their  discretion,  of  conveying  to 
Cbarlea  H.  Black,  and  his  heirs  and  as- 
siguR,  or  to  the  owners  for  the  time  being 
of  the  lot  adjoining  tbe  lot  of  Thomtu 
Davis  (which  lies  on  the  weat  aide  of  the 
above  described  lot  of  Samuel  Fair)  on 
the  north,  the  right  of  way  through  the 
two  alleys  running  into  Plain  and  Sumter 
streets,  to  be  enjoyed  aa  fully  as  by  the 
said  Thomas  Davis,  his  heirs  and  as- 
signs." In  March,  1872,  Thomas  Davis 
conveyed  to  the  Central  Bank  tbe  prop- 
erty designated  as  his  on  the  diagram, 
together  with  the  right  of  way  secured 
to  Davis  by  the  deed  of  indenture  above 
mentioned.  This  conveyance  contains  tbe 
following  clause:  "  Tbe  unobstructed  use 
and  right  of  way  of  these  two  alleya  laat 
mentioned,  to  be  held  and  used  in  common 
by  the  heirs,  successors,  and  assigns  of 
the  said  Dr.  Fair,  and  of  said  Central 
National  Bank,  and  also  by  tbe  said 
Charles  H.  Black,  his  heirs  and  assigns, 
who  may  be  tbe  owner  of  the  said  lot  on 
Richardson  street  adjoining  tbe  alley  ou 
the  north  of  tbe  lot  herein  conveyed. 
This  limitation  of  the  use  of  said  alley, 
which  runs  around  two  sides  of  said  Dr. 
Fair's  lot,  on  the  part  of  the  said  Charles 
H.  Black,  his  heirs  and  assigns,  is  herein 
specified,  upon  tbe  supposition  that  I  may 
have  heretofore  granted  to  them  this 
right  of  way.  But,  if  I  have  not  granted 
to  them  this  right  by  deed,  the  right  la 
not  herein  confirmed  by  me,  but  Ih  espe- 
cially reserved  to  the  said  Central  Nation- 
al Bank,  which  is  hereby  invested  with  all 
the  rights  I  hold  in  and  by  reason  of  an 
agreement  entered  into  between  Dr.  Sam- 
uel Fair,  and  myselt,  February  29,  1858, 
which  said  agreement  is  duly  recorded  In 
the  ofilce  of  the  register  of  mesne  convey- 
ances for  RIcblaud  couu ty. "  The  convey- 
ance also  con  talus  a  clause  forbidding  the 
bank  from  violating  the  covenants  on  the 
part  of  Davis  contained  in  tbe  deed  of  in- 
denture of  29th  February,  1856.  On  tbe 
2Sd  of  July,  1889,  the  Central  National 
Bank  conveyed  to  the  plaintiff  and  anoth- 
er tbe  right  of  way,  through  tbe  two  al- 
leys above  mentioned,  secured  to  Davis 
by  the  deed  of  indenture  aforesaid ;  and  the 

glaintiff,  having  become  the  owner  of  the 
ilack  lots,  bases  his  claim  to  the  right 
of  way  upon  the  several  conveyances  above 
stated;  there  being  no  evidence  that  Da- 
vis had  ever  conveyed  to  Black  the  said 
right  of  way.asbesnpposed  hemlghthave 
done.  It  further  appears  that  on  tbe 
16th  of  June,  1863,  Dr.  Fair  executed  a  pa- 
per, which  was  ad]udg:ed  by  this  court  In 
Braael  v.  Fair,  26  S.  C.  370,  2  S.  E.  Sep. 
293,  to  take  the  absolute  title  to  the  Fair 
lot  out  of  Dr.  Fair,  and  vest  it  In  a  trus- 
tee for  the  benefit  of  the  defendants  here- 
in. At  the  close  of  plaintiff's  testimony,  a 
nonsuit  was  moved  for  and  granted;  the 
circuit  judge  holding  that  the  rigbtof  way 
convoyed  to  Davis  by  Dr.  Fair  was  not 
a  right  of  way  appurtenant  to  any  tene- 
ment owned  by^  Thomas  Davis,  "ami  that 
the  power  conferred  upon  Thomas  Davis 
to  grant  the  right  of  way  to  the  owner 
of  the  lot  now  owned  by  the  plaintiff  was 
a  mere  naked  power,  not  coupled  with 
an  Interest  in  the  land,  and  that  it  was 
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not  exercised  by  Thomati  Davla  In  his  life- 
time, or  by  any  one  in  the  life-time  of  tlie 
said  Dr.  Fair,"  and  therefoi-e  plaintiff's 
claim  of  a  right  of  way  coald  not  be  sus- 
tained. From  This  judgment  plaintiff  ap- 
peals npon  the  several  grounds  set  out  In 
the  record,  which  need  not  be  repeated 
here,  as  we  propose  to  consider  the  sev- 
eral points  which  we  understand  to  be 
raised  thereby. 

The  first,  and  perhaps  the  most  mate- 
rial, question  in  the  case  is  as  to  the  char- 
acter  of  the  right  of  way  in  question, — 
whether  it  was  a  right  of  way  appurte- 
nant to  the  premises  uf  the  original  gran- 
tee, Davis,  or  whether  it  was  a  right  of 
way  in  gross.  In  the  case  of  Wbaley  v. 
Stevens,  21  S.  C.  221,  it  was  held  that  a 
right  of  way  appurtenant  is  a  right  which 
Inheres  in  the  land  to  which  it  appurte- 
nant, is  necessary  to  Its  enjoyment,  and 
passes  with  the  land,  while  a  right  of  way 
In  gross  is  a  mere  personal  privilege, 
which  dies  with  the  person  who  may  have 
acquired  it;  and  the  same  doctrine  was 
reaffirmed  in  the  same  case,  (27  S.  C.  549, 
4  S.  E.  Rep.  145,1  when  it  was  again  be- 
fore this  court,  the  chief  justice  in  deliver- 
ing the  opinion  quoting  the  lolluwlng  lan- 
guage from  Washburn  on  Easements, 
(chapter  2,  par. 5,  p.  257:)  "Ways  are  said 
to  be  appendant  or  appurtenant  when 
they  are  incident  to  an  estate,  one  ter- 
minus being  on  the  land  of  the  party 
claiming.  They  mast  Inhere  in  the  land, 
concern  the  premises,  and  be  essentially 
necessary  to  their  enjoyment.  ■■  In  view 
Of  these  authoritative  declarations  as  to 
what  is  requisite  to  constitute  a  right  of 
way  appurtenant,  it  seems  to  us  very 
clear  that  the  right  of  way  secured  to  Da- 
vis by  the  deed  of  Indenture  above  men- 
tioned cannot  be  regarded  as  a  right'of 
way  appurtenant  to  any  premises  owned 
by  Davis.  It  does  not  appear  that  it  had 
either  of  Its  termini  on  such  premises,  nor 
that  It  was  essentially  necesnary  to  their 
enjoyment.  On  the  contrary,  it  was  a 
rlebt  of  way  in  gross,  a  mere  privilege 
personal  to  him,  and  incapable  of  trans- 
fer by  htm;  for,  as  Is  said  in  Washb. 
Easen).  c.  1,  par.  2,  p.  2:  "A  man  may 
have  a  way  in  gross  over  another's  land, 
bnt  it  mast,  from  its  nature,  be  a  personal 
right,  not  assignable  nor  Inheritable;  nor 
can  it  be  made  so  by  any  terms  in  tlie 
grant."  Hence,  though  by  the  indenture 
Fair  "agrees  to  allow  Thomas  Davis  to 
have  for  himself,  and  his  heirs  and  assigns, 
forever,  a  right  of  way,"  etc.,  the  same 
not  being  appurtenant  to  any  premises 
then  owned  by  Davis,  the  right  secured  is 
a  right  of  way  in  gross,  a  mere  personal 
privilege,  which  Is  not  assignable,  and 
dies  with  the  person.  It  follows,  there- 
fore, that  the  attempt  of  Davis  to  convey 
this  right  of  way  to  the  bank  was  futile, 
and  transferred  no  right. 

It  Is  urged,  however,  that,  even  If  this 
be  so,  yet,  as  the  deed  of  indenture  invest- 
ed Davis  with  power  to  convey  this  right 
of  way  "to  Charles  H.  Black, and  his  heirs 
and  assigns,  or  to  the  owners  for  the  time 
being  of  the  lot  adjoining  the  lot  of 
Thomas  DaVis  (which  lies  on  the  west  side 
of  the  above- described  lot  of  Samuel  Fair) 
on  the  north,"  Davis  could,  by  virtue  of 


this  power,  convey  the  right  of  way  to 
the  bank,  as  he  undertook  to  do,  and  the 
bank  could  convey  the  same  to  the  plain- 
tiff, by  virtue  of  a  similar  power  contained 
in  its  deed  from  Davis.  There  are  several 
objections  to  this  view :  (1)  Davis  Is  only 
invited  with  power  to  convey  to  Black, 
bis  heirs  or  assigns,  or  to  the  owners  of 
the  Black  lots,  and  we  are  unable  to  find 
any  evidence  that  the  bank  ever  was  the 
owner  of  those  lots;  and  thereiure,  when 
Davis  undertook  to  Invest  the  bank  with 
the  power  conferred  upon  him  to  convey 
the  right  of  way  to  one  who  was  not  the^ 
owner  of  the  Black  lots,  he  exceeded  the 
terms  of  his  power.  But  we  do  not  rest 
our  decision  upon  this  point,  inasmuch  as 
by  the  indenture  the  power  to  convey  was 
vested  in  Davis, and  bis  heirs  and  assigns; 
and  it  may  be  that  after  the  bank  became 
the  assignee  (so  to  speak)  of  Davis,  It 
would  have  had  the  power  to  convey  to 
the  plaintlfi,  who  was  then  the  owner  of 
the  Black  lots.  But,  in  the  second  place, 
we  agree  with  the  circuit  judge  that  the 
power  conferred  upon  Davis,  not  beins^ 
coupled  with  an  interest,  could  not  sur- 
vive, and  could  not  be  exercised  after  the 
donor  of  the  power  had  parted  with  bis 
title  to  the  land  over  which  the  power 
was  to  be  exercised.  While,  therefore,  the 
circuit  Judge  may  possibly  have  erred  in 
assigning  as  the  reason  for  his  conclusion 
that  the  power  of  conveying  to  the  plain- 
tiff was  not  exercised  during  the  life-time 
either  of  Davis  or  Fair,  inasmuch  as  the 
"case"  fails  to  contain  any  evidence  as  to 
the  death  of  either  of  those  persons,  yet, 
as  it  does  show  that  the  power  was  never 
exercised  until  after  Fair  bad  parted  with 
his  title  to  the  land  over  which  the  right 
of  way  was  to  be  enjoyed,  the  conclusion 
reached  by  the  circuit  judge  was  undoubt- 
edly correct.  Assuming  that  the  owner 
of  land  having  the  right  to  convey  to  an- 
other a  right  of  way  in  gross  over  his 
land  may  invest  a  third  person  with 
power  to  make  such  conveyance,  yet  such 
a  power,  when  not  coupled  with  an  inter- 
est, does  not  survive,  nor  can  it  be  exer- 
cised after  the  donor  of  the  power  parts 
with  his  title  to  the  land  to  be  subjected 
to  such  easement.  In  such  a  case  the 
donee  of  the  power  acts  as  a  mere  attor- 
ney in  fact,  and  must  convey  in  the  name 
of  his  principal.  Hence  when  the  princi- 
pal is  dead,  or  has  parted  with  his  title 
to  the  land,  neither  he  nor  his  attorney  In 
fact  can  fix  any  burden  or  servitude  upon 
theland.  That  the  powerin  this  case  was 
not  coupled  with .  an  Interest  is  abund- 
antly shown  by  the  definition  of  that 
phrase  as  given  by  Mabshali..  C.  J.,  In 
Hunt  V.  Rousmanier,  8  Wheat. 205,  quoted 
with  approval  by  Mr.  Justice  McGowan 
in  Johnson  v.  .Tohnson,  27  S.  C,  at  page 
316.  .3  S.  E.  Rep.  606.  The  equitable  right 
which  appellant  sets  up  in  his  argument 
presents  a  question  which  does  notappear 
to  have  been  presented  to  or  considered 
by  the  court  below,  nor  is  it  mentioned  in 
the  exceptions,  and  therefore  that  matter 
is  not  properly  before  us.  We  may  add, 
however,  that  the  case,  as  made  by  the 
plaintiff,  does  not  seem  to  uh  sufficient  to 
warrant  the  court  in  extending  to  him  the 
equitable  relief  demanded.    The  judgment 
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of  tbia  coart  is  tbat  the  Judgment  of  the 
circait  coart  be  affirmed. 

McOoWAN,  J.,  concurs. 

(34  S.  C.  21S)  — — 

Griffin  ▼.  Eablb. 

(Supreme  Court  0/  South  CaroUna.    Jiily  28, 
1891.) 

BSPARATE  ESTATB  09  IliRBIBD  WOMSN  —  FOWIR 

TO  Charge  fob  Loan  to  Husband  —  Tbansac- 

TIOK8  WITH  DbCKDENTS — EviDENCB. 

1.  A  bond  given  by  a  married  woman  to  se- 
cure the  payment  of  money  borowed  by  tbe  hus- 
band for  nis  own  use  is  void,  and  cannot  be  en- 
forced as  against  her  separate  estate. 

a.  The  tact  that  the  bond  was  given  in  1881, 
and  thereafter  assigned  to  defendant,  who  sought 
to  foreclose  in  1889,  and  that  plaintiff  had  not 
claimed  that  the  money  was  not  borrowed  for  her 
use,  will  not  operate  as  an  estoppel,  especially 
when  she  did  nothing  to  indnoe  tbe  defendant  to 
take  the  assignment. 

8.  Dnder  Code  8.  C.  i  400,  which  provides 
"that  no  *  *  *  person  who  has  a  legal  or 
equitable  interest  which  may  be  affected  by  the 
event  of  the  action  •  •  •  shall  be  examined 
in  regard  to  any  transaction  •  •  •  between 
such  witness  and  a  person  at  the  time  of  snoh 
examination  deceased, "  a  husband  may  testify 
as  to  conversations  had  with  a  deceased  mort- 
gagee who  held  a  mortgage  upon  the  separate 
property  of  the  wile,  when  she  seeks  to  enjoin 
the  sale  of  the  premises  upon  the  ground  that 
the  husband  received  the  benefits  of  the  mort- 
gage. 

4.  The  wife  was  competent  to  testify  that  she 
had  no  conversations  with  the  deceased  in  regard 
to  the  transaction. 

5.  It  was  proper  to  exclude  evidence  as  to  con- 
versations between  the  attorney  for  the  mort- 
gagee and  plaintiff's  husband,  when  It  did  not 
appear  that  he  was  acting  as  her  agent. 

Appeal  from  common  pleas  circuit  coorc 
o(  Richland  county;  W.  H.  Wallace, 
Judge. 

Action  by  Emma  Griffin  against  Caroline 
Li.  Earle,  to  enjoin  the  sale  ol  mortgaged 
premises.  Judgment  for  plaintiff.  De- 
fendant appeals.    Affirmed. 

John  T.  Sloan,  Jr.,  and  Lyles  &  Hayns- 
wortb,  for  appellant.  Meltoa  &  Melton 
and  Bachman  <£  Yoamans,  for  respond- 
ent. 

McTvEB,  J.  On  tbe  20th  of  February, 
1884,  Emma  Griffin,  then  being  tbe  wife  of 
B.  F.  Griffin,  made  and  executed  a  bond, 
secured  by  a  mortgage  on  her  house  and 
lot  in  the  city  of  Columbia,  payable  to  S. 
Li.  Leapheart,  which  bond  and  mortgage 
was  duly  assigned  by  tbe  executors  of 
Leapheart,  wbo  bad  died  in  tbe  mean  time, 
to  the  defendant.  On  the  12th  of  April,  1889, 
tbe  assignee,  Mrs.  Earle,  under  a  power 
contained  In  tbe  mortgage,  advertised  the 
mortgaged  premises  for  sale;  whereupon 
this  action  was  commenced  to  enjoin  tbe 
sale,  and  to  have  said  bcmd  and  mortgage 
declared  null  and  void,  upon  the  ground 
that  plaintiff,  being  a  mariied  woman  at 
the  time,  had  no  power  to  make  the  con- 
tract evidenced  by  thebond  and  mortgage, 
alleging  that  the  contract  was  not  in  ref- 
erence to  her  separate  estate,  but  that  the 
same  was  to  secure  the  repayment  ol 
money  borrowed  from  Leapheart  by  her 
husband  for  his  own  use,  and  so  applied 
by  him.  B.  F.  Griffin,  tbe  husband,  was 
called  as  a  witness  for  plaintiff,  and, 
when  asked  to  state  tbe  transaction  be- 


tween himself  and  Leapheart,  objection 
was  Interposed  upon  the  ground  that 
such  testimony  was  Incompetent,  under 
sectlon400  of  the  Code.  Tbeobjectlon  was 
overruled,  and  this  ruling  constitutes  the 
basis  of  the  first  ground  of  appeal.  When 
the  plaintiff  was  examined  as  a  witness, 
and  asked  whether  she  had  ever  had  any 
conversation  or  transaction  with  Leap> 
heart  in  regard  to  tbe  loan  of  this  money, 
objection  was  Interposed  upon  a  similar 
ground ;  and,  this  objection  being  over- 
ruled, such  ruling  constitutes  the  basis  of 
the  second  ground  of  appeal.  The  defend- 
ant offered  to  prove  by  the  testimony  of 
Col.  John  T.  Sloan,  Jr.,  what  passed  be- 
tween himself,  as  the  attorney  of  Leap- 
heart,  and  B.  F.  Griffin,  when  the  loan  was 
negotiated,  which,  upon  objection  being 
Interposed  by  plaintiff,  was  ruled  to  beinad- 
mlsstble,  and  this  Is  the  basis  of  the  third 
ground  of  appeal. 

The  case  was  heard  by  his  honor.  Judge 
Wallace,  who,  among  other  things, 
found,  as  matter  of  fact,  that  B.  F.  Griffin 
borrowed  from  Leapheart  the  money 
wblcbthe  bond  and  mortgage  purports  to 
secure  " for  the  purposes  of  his  own  busi- 
ness as  a  merchant,  and  not  In  any  wise 
as  agent  of  the  plaintiff,  and  afterwards 
expended  the  same  therefor;"  and, farther, 
"that  said  loan  was  not  made  to  the 
plaintiff,  or  for  the  benefit  of  her  separate 
estate;  that  the  proceeds  thereof  were  not 
expended.  In  whole  or  In  part,  for  the 
same;  that  the  debt  evidenced  by  the  bond 
and  mortgage,  and  said  bond  and  mort- 
gage, were  not  contracted  as  to  the  sepa- 
rate property  of  the  plaintiff. "  As  matter 
of  law,  he  found  that  tbe  bond  and  mort- 
gage were  null  and  void, and  that  plaintiff 
Is  entitled  to  the  relief  demanded.  Judg- 
ment having  been  rendered  in  accordance 
with  these  Hndlngs,  the  defendant  appeals 
upon  the  several  grounds  set  out  in  the 
record.  Tbe  flrst,  second,  and  third 
grounds  have  already  befn  sufficiently  in- 
dicated. Tbe  fourth  and  fifth  raise  only  a 
question  of  fact,  as  to  whether  the  circuit 
judge  eri-ed  in  his  finding  that  the  money 
WHS  borrowed  by  B.  F.  Griffin  for  his  own 
use,  and  that  his  wife  had  nothing  to  do 
with  the  loan  or  use  of  the  money.  The 
sixtli  ground  Is  general  In  Its  character, 
and  simply  Imputes  error  to  the  finding 
that  plaintiff  was  entitled  to  the  relief  de- 
manded. The  seventh  and  eighth  grounds 
allege  error  in  not  finding  that  the  action 
was  barred  by  the  laches Of  the  plaintiff, 
and  that  she  was  estopped.  The  plaintiff 
having  died  pending  this  appeal,  the  ac- 
tion has  been  continued  in  the  name  of  W. 
H.  Griffin  as  her  administrator  by  a  prop- 
er order  to  that  effect. 

The  first  ground  of  appeal  cannot  be 
sustained.  As  was  said  In  Boykin  v. 
Watts,  6  S.  C.  at  page  82,  and  quoted  with 
approval  in  Koblnson  v.  Koblnson,  2U  S. 
C.  672,  In  speaking  of  the  proviso  to  sec- 
tion 40()  of  the  Code:  "The  obvious  pur- 
pose and  intent  of  the  proviso  •  ♦  » 
Is  to  exclude  the  evidence,  by  a  party  Inter- 
ested In  the  event  of  the  suit,  of  any  trans- 
action or  communication  with  a  deceased 
by  which  such  event  maybe  determined  in 
favor  of  sucb  witness. "  To  same  effect, 
see  Moffatt  v.  Hardin,  22  S.  C.  25.    B.  F. 


Digitized  by 


Google 


474 


SOUTHEASTERN  EEPOBTEB,  Vot.  18. 


(S.G. 


OriiBn  not  being  a  party  to  the  action, 
blH  testimony  aB  to  conversalionH  and 
transactions  with  Leapheart  coulrl  be  ex- 
cluded oniy  upon  the  Kround  that  he  had 
some  "legal  or  equitable  Interest  which 
may  be  affected  by  the  event  ot  the  action 
or  proceeding, "  or  because  his  "examina- 
tion, or  any  judgment  or  determination 
in  Duch  action, "  could,  "in  any  manner," 
affect  his  Interest,  which  the  cases  above 
cited  show  means,  "  be  calculated  to  pro- 
mote his  interest."  Now,  even  If  it  be 
conceded  that  B.  F.  Griffin  had  such  a  le- 
gal or  equitable  interest  as  Is  contem- 
plated by  the  statute,  (which,  however, 
we  are  not  to  be  understood  as  saying, 
except  tor  the  purposes  of  this  case,)  we 
do  not  see  how  his  testimony  could  possi- 
bly promote  his  interest,  which,  if  he  had 
any.  was  equally  balanced ;  for  If,  by  his 
testimony,  the  plaintiff  would  be  relieved 
from  liability  on  the  bond,  then  B.  F. 
Orlffln  would  be  clearly  liable  to  Leap- 
heart  tor  the  money  which  he  got  from 
him  and  used  for  his  own  purposes.  The 
suggestion  that  the  statute  of  limitations 
would  protect  hlro  from  such  liability 
will  not  avail,  for,  as  was  said  in  Roe  v. 
Harrison,  9  S.  C.  280,  "  a  question  of  fact 
*  *  *  could  not  be  determined  as  an 
incident  merely  to  the  question  of  the  in- 
terest of  the  witness  in  the  event  of  the 
suit.  Such  a  proceeding  would  be  with- 
out precedent,  and  incompatible  with  or- 
derly procedure  in  trials  of  issues  of  fact, 
and  it  is  not  to  be  assumed  that  the  legin- 
lature  intended  such  a  qualification  of  its 
language. "  It  would  therefore  have  been 
"incompatible  with  orderly  procedure" 
for  Che  court  to  have  turned  aside  from 
the  issues  of  the  case  on  trial,  for  the  pur- 
pose of  determining  whether  the  statute 
of  limitations  would  have  protected  B.  F. 
Oriffln  from  liability  to  Leapheart,  or 
whether  the  plea  of  the  statute  could  not 
have  been  successfully  met  by  proof  of  sub- 
sequent aknowledgments,  or  otherwise, 
before  it  could  determine  what  interest  B. 
F.  Griffin  may  have  had  in  the  evenh  of  the 
suit.  On  the  other  hand,  If  the  liability  of 
tlie  plaintiff  to  Leapheart  could  be  fixed, 
then  B.  F.  Griffin  would  be  liable  to  the 
plaintiff  for  having  used  her  money.  It 
seems  to  us  clear  that  there  was  no  error 
in  admitting  the  testimony  of  B.  F.  Grif- 
fin as  to  his  conversations  and  transac- 
tions with  Leapheart. 

The  second  ground  Is  equally  untenable. 
The  plaintiff  was  not  called  upon  to  testi- 
fy, nor  did  she  testify,  to  any  conversa- 
tion or  transaction  with  Leapheart.  She 
simply  said  that  she  never  had  any  com- 
mnnicatlon  or  transaction  with  Leap- 
heart,  and  this  was  clearly  competent,  un* 
der  the  cases  ot  Brown  v.  Moore,  26  S.  C. 
168,  2  S.  E.  Rep.  9,  and  Richards  v.  Munro, 
80  S.  C.  2S4,  9  S.  E.  Rep.  108,  cited  by  coun- 
sel for  respondent. 

As  to  the  third  ground,  there  can  be  no 
doubt  that  Sloan's  testimony  as  to  what 
passed  between  him  and  B.  F.  Griffin  was 
cleariy  Incompetent,  as  mere  hearsay  evi- 
dence, unless  it  had  been  shown  that  B.  F. 
Griffin  was  acting  as  the  agent  ot  the 
plaintiff,  which  was  nut  only  not  shown. 


bat  the  contrary  was  abundantly  proved 
The  fourth  and  fifth  grounds  raise  sim* 
ply  a  question  of  fact  as  to  who  borrowed 
the  money  from  Leapheart,  and,  as  the 
conclusion  reached  by  the  circuit  Judge  is 
fully  sustained  by  the  evidence,  these 
grounds  need  not  be  further  considered. 

In  view  of  these  findings  of  fact,  there 
can  be  no  doubt  that  there  was  no  error 
on  the  part  of  the  circuit  Judge  in  holding 
that  the  bond  of  a  married  woman,  not 
given  with  reference  to,  or  for  the  benefit 
of,  her  separate  estate,  but,  on  the  con- 
trary, to  secure  the  repayment  of  money 
borrowed  by  her  husband  and  used  for 
his  own  purposes,  was  an  absolute  nulli- 
ty, on  the  ground  that,  under  the  law  as 
it  stood  at  the  making  of  the  bond,  a 
married  woman  bad  no  power  to  enter 
Into  such  a  contract.  In  view  of  the  cases 
which  have  recently  been  decided  by  this 
court,  in  reference  to  the  powers  of  a  mar- 
ried woman  to  contract,  it  surely  cannot 
be  necessary  to  enter  again  into  the  dis- 
cussion. The  cases  may  be  found  ex- 
tremely well  classified  in  the  argument  of 
respondent's  counsel. 

It  remains  only  to  consider  the  question 
of  laches  and  estoppel  raised  by  the  sev- 
enth and  eighth  grounds  of  appeal.  So 
tar  as  we  can  discover,  there  is  nothing 
whatever  in  the  case  upon  which  the 
charge  of  laches  can  be  based.  The  bond 
was  given  in  1884,  but  it  does  not  appear 
when  it  was  transferred  to  the  defendant. 
There  is  no  evidence  tending  to  show  that 
the  plaintiff  Aver  did  or  said  anything  to 
induce  the  defendant  to  take  an  assign- 
ment of  the  bond.  Indeed,  it  does  not  ap- 
pear that  plaintiff  ever  even  knew  that 
defendant  held  the  bond  until  the  adver- 
tisement of  the  sale,  and  this  action  was 
brought  very  soon  afterwards.  As  to  the 
estoppel,  we  can  discover  nothing  in  the 
testimony  to  support  it.  There  Is  no  evi- 
dence that  the  plaintiff  ever  represented  to 
Leapheart  or  to  the  defendant  that  the 
money  was  borrowed  tor  her  own  use. 
and  nothing  whatever  to  induce  the  de- 
fendant to  suppose  that  such  was  the 
tact.  It  may  be  as  well  for  us  to  add  that 
we  do  not  understand  the  question  of 
Jurisdiction,  as  it  Ih  termed, — that  is,  the 
right  of  the  court  to  grant  the  relief  de- 
manded in  casetheconclusion  was  reached 
tliat  the  plulntifl  was  not  liable  on  the 
bond  and  mortgaire, — asbeingmadein  this 
case,  and  therefore  that  question  has  not 
been  considered.  It  is  not  raised  by  any 
exception,  nor  does  it  appear  that  the  cir- 
cuit Judge  '  made,  or  was  requested  to 
make,  any  ruling  upon  the  Rubject.  It  is 
not  presented  in  the  argument  of  appel- 
lant, and,  on  the  contrary,  It  is  stated  in 
respondent's  argument  that  the  Jarisdic- 
tion  was  conceded  by  defendant.  Under 
thcKe  circumstances,  we  have  not  felt  at 
liberty  to  consider  It,  and  do  not  desire 
to  be  regarded  as  Intimating  any  opinion, 
either  one  way  or  the  other,  as  to  that 
question.  The  Judgment  of  this  court  is 
that  the  Jndgmeut  ot  the  circuit  court  be 
affirmed. 

McQowAN,  J.,  concurs. 
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HVOBEY  V.  KELLAB. 

(Supreme  Court  of  Snvih  CaroUiuu   Aug.  11, 
1891.) 

ANSWER — New  HmEB. 
Jn  an  action  to  recover  damages  for  an  al- 
leged assaolt  and  battery,  an  alBrmative  taisweae 
#hich  alleges  that  plaintifr  first  assaulted  de- 
fendant, -who  committed  the  acts  oomplained  ot 
Id  self-defense,  is  snfficient  on  demorrer,  ander 
Code  S.  C.  i  170,  which  provides  that  the  detend- 
ant  may  set  ap  any  matter  which -will  oonstitate  a 
defense  to  the  action. 

Appeal  from  cpmmon  pleas  circuit  court 
of  Abbeville  county;  Jambs  Aldbicb, 
Jodge. 

Action  by  Tbomton  Hogbey  against  J. 
rrank  Kellaf,  to  recover  damages  for  an 
alleged  asaault  and  battery.  Judgment 
tordefendant.   Plaintiff  appeals.  Affirmed. 

Ornydoa  A  QrAydon,  for  appellant. 
Parker  &  McGo  waa,  for  appellee. 

IfcIvEB.  J.  The  action  in  tbis  case 
was  brought  by  plaintiff  against  tbe  de- 
fendant to  recover  damages  for  an  al- 
leged assault  and  buttery  committed  up- 
on bim  by  thedetendant.  In  blscoroplalnt 
tbe  plaintiff  alleges  "that,  on  the  Slat  day 
of  May,  1888,  tbe  defendant  committed  a 
violent  assault  and  battery  upon  blm  by 
abootlng  blm  with  a  double-barreled 
shotgun  loaded  with  bird-shut;"  andgoes 
on  to  state  tbe  Injury  sustained  by  bira, 
as  well  as  the  amount  of  damages  'whlcli 
be  claimed.  The  anwer  was  In  the  follow- 
ing words:  "That  the  plaintiff  and  his 
wife  first  assaulted  the  defendant,  who 
thereupon  necessarily  committed  tbe  acts 
complained  of  In  self-defense."  To  this 
answer  the  plaintiff  interposed  an  oral 
demurrer,  upon  the  ground  that  It  does 
not  state  facts  sufficient  to  constitute 
a  defense.  Tbe  circuit  Judge  overruled  tbe 
demurrer,  and  tbe  trial  proceeded,  and 
resulted  in  a  verdict  for  tbe  defendant, 
and.  Judgment  having  been  entered  there- 
on, the  plaintiff  appeals  upon  the  several 
grounds  set  out  in  the  record,  which  sub- 
stantially  make  the  single  question  wheth- 
er tbe  demurrer  was  properly  overruled. 
Section  17U  of  the  Ck>de  provides  that  tbe 
answer  roust  contain  a  general  or  specific 
denial  of  each  material  allegation  contro- 
verted by  the  defendant;  and  section  189 
declares  that  every  material  allegation  of 
tbe  complaint,  not  controverted  by  the 
answer  in  the  manner  prescribed,  "shall, 
for  tbe  purpose  of  the  action,  be  taken  as 
true. "  These  sections  also  provide  that  tbe 
answer  may,  in  cases  where  the  tacts  war- 
rant it,  contain  "  a  statement  of  any  new 
matter,  constituting  a  defense  or  counter- 
claim, in  ordinary  and  concise  language, 
without  repetition;"  and  in  a  case  where 
this  is  done,  unless  the  new  matter  plead- 
ed as  a  defense  amounts  to  a  counter- 
claim, the  allegation  of  such  new  matter 
shall  be  deemed  controverted  by  tbe  plain- 
tiff as  upon  a  direct  denial.  Looking  at 
tbe  pleadings  in  this  case  in  the  light  of 
these  provisions  ot  the  Code,  it  seems  to 
us  plain  that  tbe  allegation  in  the  com- 
plaint that  the  defendant  had  committed 
a  violent  assault  and  battery  upon  the 
plaintifl  was  admitted  by  the  omission  ot 
thedetendant  in  bis  answer  to  deny  such 
allegatiun ;  and  that  tlie  only  issue  pre- 
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sented  by  tbe  pleadings  was  whether  tbe 
statement  of  the  new  matter  by  way  ot 
defense,  which  must  have  been  deemed 
controverted  by  the  plaintiff,  was  true.  • 
The  only  question,  therefore,  was  whether 
the  new  matter  stated  in  tbe  answer  was 
sutlicient,  if  established  to  the  satisfaction 
of  the  Jury,  to  constitute  a  defense  of  tb» 
acts  admitted  by  defendant  to  have  been 
done  by  him,  upon  which  the  plaintiH 
bases  his  cause  of  action.  &s  to  this, 
wecannot  see  how  there  can  be  a  doubt. 

It  tbe  defendant  was  flrst  assaulted  by 
the  plaintitt,  and  in  self-defense  necessarily 
committed  the  acts  complained  of  by 
plaintiff,  it  seems  to  us  too  clear  for  ar 
gument  that  tbe  defendant  bad  committed 
no  violation  of  law;  certainly  -none 
which  would  render  him  liable  In  damages 
to  the  plaintiff.  There  was  no  error  In 
overruling  the  demurrer.  The  judgment 
of  this  conrt  is  that  the  Judgment  ot  the 
circuit  court  be  affirmed. 

McOowAN,  J.,  concurs. 

~  (88  Va.  289) 

Norfolk  &  W.  R.  Co.  v.  Oilman's  Adm'x. 

(Supreme  Cawrt  of  AppedU  of  Virginia.    July 
9,  1891.) 

MUSTEK  AND  Sebvant  —  Railroao  Bkaeeksn — 
Defective  Btbuctvbe —  Neouoencb  —  Plead- 

INO. 

1.  In  an  action  to  recover  damages  for  wrong- 
fnl  death,  tbe  evidence  showed  that  a  train  of 
six  oars  was  being  run  alongr  a  coal  wharf,  upon 
a  wooden  structure  25  feet  high,  and  about  80O 
feet  long.  The  only  obstruction  on  tbe  end  of  the 
struoture  was  a  log  chained  to  the  wharf.  The 
chain  gave  way,  and  let  the  cars  pass  over  the 
end  thereof,  killing  plaintiff's  intestate,  who  was 
a  brakeman.  It  further  appeared  that  the  com- 
pany had  orderod  timbers  four  years  before,  in- 
tending to  build  a  dead-block,  bat  the  same  was 
not  built.  Held  suiBcient  to  show  negligence  on 
the  part  of  the  company. 

2.  Where  the  declaration  charges  that  the 
damages  were  occasioned  by  the  negligence  of 
the  defendant^  it  is  sufQcient  on  demurrer,  al- 
though there  is  no  denial  of  contributory  negli- 
gence. 

Error  to  circuit  court,  Smy tbe  county;- 
John  A.  Kelley,  Judge. 

Action  by  J.  K.  (jllman's  administratrix 
against  Norfolk  &  Western  Railroad  Com- 
pany. Judgment  tor  plaintiS.  Defendant 
brings  the  case  for  review  upon  writ  of  er- 
ror.   Affirmed. 

W,  H.  BoUiog,  tor  plaintiff  In  error. 
Blair  (ft  Dickenson,  for  defendant  in  error. 

Lacy,  J.  This  Is  a  writ  ot  error  to  a 
judgment  of  the  circuit  court  of  Smythe 
county,  rendered  on  the  24th  day  of  De- 
cember, 1889.  The  action  is  trespass  on 
tbe  case  by  the  defendant  la  error  against 
the  plaintiff  in  error,  the  Norfolk  &  West- 
ern Hailroad  Company,  for  the  alleged 
negligent  killing  ot  her  intestate,  J.  S.  Uil- 
man. deceased.  The  said  J.  S.  Gilman  was 
a  brakeman  In  the  employment  of  tbe 
plaintiff  iu  error,  the  Norfolk  &  Western 
Railroad  Company,  when  the  injury  was 
infficted  upon  bim  of  which  he  died.  An 
engine  pushing  six  loaded  coal-cars  up  a 
steep  ascent  vrblcb  led  up  to  tbe  top  uf  an 
elevated  structure,  called  a  '"coal  wharf," 
was  run  up  to  the  top  of  the  ascent,  or 
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nearly  so,  with  two  brakemen  to  man  the 
brakes  npon  the  coal-cars.  This  coal 
wharf  was  25  feet  high  and  on  the  level 
KOO  feet  long.  When  some  of  these  cars 
had  been  pnshed  over  the  ascent,  and  up- 
on the  level  wharf,  the  engineer  shut  olt 
steam,  sounded  for  brakes,  and  upon  the 
evidence,  as  we  must  regard  it,  reversed 
his  engine.  The  strain  thus  thrown  upon 
the  coupllns,  by  the  sudden  halt  of  the 
engine  when  fastened  to  six  loaded  cars, 
moving  with  considerable  Impetus  im- 
parted by  the  rapid  motion  of  the  engine 
up  the  ascent,  caused  the  coupling-pin  tu 
break,  and  the  cars  and  the  engine  parted 
company.  The  object  the  engine-man 
had  in  halting  and  reversing  the  engine 
was  to  hold  the  cars,  so  that  they  would 
remain  on  the  wharf,  and  not  run  oR  at 
the  far  end,  which  was  high  from  the 
ground,  and  presented  a  danger  point. 
But  either  the  pin  was  defective,  or  the 
halt  too  sudden,  and,  the  engine  no  long- 
er holding  the  cars,  they  rolled  on  to  the 
end  of  the  wharf,  and,  pushing  oft  a  tem- 
porary obstruction  placed  there  to  clieck 
tliem,  fell  over  the  end.  One  brakeraan 
jumped  off  when  the  engine  broke  loose, 
upon  a  gang-plank,  which  ran  along  the 
Bide,  and  then,  by  another  Jump,  landed 
on  the  coal-heap,  and  thus  saved  his  life; 
but  the  said  J.  S.  Oilman,  now  deserted  by 
bis  co-laborer  and  fellow-eervant,  manful- 
ly stuck  to  his  post,  and  pursued  tlie  only 
possible  course  to  save  the  rompauy,  his 
employer,  from  loss,  and  put  the  brakes 
down  on  his  car,  the  flrst,  and  ran  upf>n 
the  second,  put  the  brakes  on  that,  and 
upon  the  third  also,  and  was  In  the  act  of 
manning  the  brakes  upon  the  fourth, 
when  he  went  down  bravely  turning  the 
brakes  on  that.  Uis  life  was  forfeited  un- 
der circumstances  wiiicb  all  must  respect. 
He  was  killed  at  the  post  of  duty.  His 
wife  qualtfled  as  his  administratrix,  and 
Instituted  this  suit  for  damages  against 
the  said  railroad  company  because  of  the 
alleged  negligence  which  had  caused  the 
Injury.  At  the  trial  the  jury  rendered  a 
verdict  for  the  plaintiff  in  the  sum  of  a 
thousand  dollars.  The  defendant  moved 
the  court  to  set  aside  the  verdict,  and 
grant  a  new  trial.  The  grounds  of  the 
motion  are  not  stated  in  the  bill  of  excep- 
tions, but  this  motion  the  court  overruled, 
and  the  defendant  having  excepted  to  the 
rniing  of  the  court  in  giving  and  in  refus- 
ing certain  instructions,  and  all  the  evi- 
dence having  been  certified,  the  said  de- 
fendant applied  for  and  obtained  a  writ  of 
error  to  this  court. 

The  flrst  error  assigned  here  by  the 
plaintiff  in  error  Is  to  the  action  of  the 
circuit  court  in  overruling  the  defendant's 
demurrer  to  the  plaintiff's  declaration; 
the  ground  of  the  demurrer  being  that 
the  declaration  does  not  deny  that  the 
plaintiff  was  guilty  of  contributory  negli- 
gence. In  an  action  for  damages  occa- 
sioned by  the  negligence  or  misconduct  of 
the  defendant,  it  is  not  necessary  for  the 
plaintiff  to  allege  and  prove  the  existence 
of  due  care  on  his  part  to  entitle  him  to 
recover.  If  the  defendant  relies  upon  con- 
tributory negligence  of  the  plaintiff  to  de- 
feat the  action,  be  must  prove  it,  unless. 
Indeed,  the  tact  Is  discovered  by  the  evi- 


dence of  the  plaintiff,  or  may  be  fairly  in- 
ferred from  all  the  circumstances.  As  proof 
of  due  care  on  his  part  Is  not  a  part  of  the 
plaintiff's  case,  it  is,  of  course,  not  neces- 
sary that  he  should  aver  it  in  his  declara- 
tion. If  the  defendant  relied  on  the  con- 
tributory negligence  of  the  plain  tiff.  It  ia 
matter  of  proof  for  him,  either  by  testi- 
mony adduced  by  him,  or  as  matter  of  in- 
ference deducible  from  the  evidence  of  the 
plaintiff.  But  it  Is  not  the  duty  of  the 
plaintiff  to  negative  it  by  proof,  and  no 
part  of  his  case  to  deny  it  in  his  declara- 
tion. Shear.  &  It.  Neg.  §  43;  Railroad  Co. 
r.  Gladmon,  15  Wall.  401 ;  Railroad  Co.  v. 
Whittingtun,  30  Qrat.  809.  In  Improve- 
ment Co.  v.  Andrew,  86  Va.  273,  9  S.  E. 
Rep.  1016,  this  court  said  as  to  this:  "It  is 
true  that  some  of  the  courts,  in  some  u( 
the  states,  have  thrown  this  subject  into 
some  obscurity  by 'conflicting  and  eva- 
sive decisions,'  as  they  are  termed  by 
Shearman  and  Redfleld. "  And  an  Interest- 
ing discussion  of  the  subject  and  compari- 
son of  decisions  may  be  found  in  their 
work  on  Negligence,  §  43.  Bat  we  do  not 
consider  it  necessary  to  cite  nor  to  dis- 
cuss them.  The  subject  is  well  settled 
here  in  this  state  upon  what  we  consider 
the  correct  principle, — that  negligence  on 
the  part  of  the  plaintiff  is  a  mere  matter 
of  defense,  to  be  proved<afBrmativoly  by 
the  defendant,  though,  of  course,  it  might 
be  Inferred  from  the  circumstances  proved 
by  the  plaintiff.  This  was  the  view  held 
t>y  DuBR,  J.,  in  Johnson  v.  Railroad  Co., 
5  Uuer,  21,  when  he  pointed  out  that  par- 
ties were  never  required  to  prove  negative 
matters  of  this  kind,  and  that  It  had  never 
been  held  necessary,  in  a  complaint* upon 
negligence,  to  aver  that  the  plaintiff  had 
taken  due  care.  The  error  assigned  as  to 
the  instructions  given  by  the  court  to  the 
plaintiff  are  rather  as  to  abstract  ques- 
tion of  law  than  statements  of  the  law  ap- 
plicable to  this  particular  case,  and  is  not 
pressed  nor  insisted  on  here,  the  instruc- 
tions being  drawn  to  meet  phases  of  the 
case  not  now  relied  on ;  there  being  no  in- 
sistence that  the  plaintiff,  by  standing  by 
the  brakes  and  going  down  to  death, 
rooted  to  his  post  of  duty,  was  thereby 
guilty  of  contributory  negligence  which 
caused  his  death,  or  contributed  ap- 
proximately thereto.  Nor  does  the  ques- 
tion as  to  whether  the  engineer  and  the 
jumping  brakeman  were  fellow-servants 
play  any  part  in  the  controversy  here.  It 
is  not  necessary,  therefore,  to  review  at 
length  the  instructions,  the  question  hav- 
ing been  narrowed  here  to  the  single  in- 
quiry whether  the  injury  to  the  plaintiff 
was  caused  by  the  negligence  and  want  of 
due  and  proper  care  on  the  part  of  the  de- 
fendant company. 

And  for  the  due  consideration  of  this 
question,  bearing  in  mind  the  well-estab- 
lished rule  of  evidence,  that,  where  the  evi- 
dence is  certified  as  in  this  case,  the  case 
must  stand  as  upon  a  demurrer  to  evi- 
dence, let  us  turn  to  a  brief  review  of  the 
evidence  of  the  plaintiff,  and  such  evidence 
of  the  defendant  as  is  not  in  conflict  there- 
with. And  wo  find  this  case:  The  cars 
were  pushed  up  this  ascent,  and  run  upon 
a  wharf  high  above  the  ground, —a  wooden 
structure  raised  26  feet.    They  were  then 
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and  always  were  loaded  with  coal  when 
going  np.  Sis  cam  loaded  with  coal,  and 
In  motion  upou  a  level  300  feet  long,  left 
but  little  margin  for  them  to  be  stopped 
In  by  the  brakes,  and,  if  anything  shoold 
happen  to  the  engine  so  that  they  shonld 
become  detached  the  bralcee  were  the  only 
hope,  unless  some  obstruction  was  placed 
on  the  end  of  the  wharf.  It  was  proved  in 
the  evidence  that  the  company  had  fas- 
tened a  log  at  the  end  or  near  the  end  of 
the  whnrf  by  a  chain  attached  to  the  mid- 
dle ot  the  lug  by  a  hook.  The  defendant's 
own  witness  states  that  the  cars,  as  they 
passed  along  on  this  wharf,  were  not  go- 
ing faster  than  a  man  walks,  their  speed 
having  been  so  far  checked  by  the  engine 
before  they  parted  with  it  by  the  breaking 
of  the  pin,  and  by  the  brakes  which  bad 
been  set.  But  nevertheless  they  snapped 
this  chain,  and  went  over.  They  came 
against  a  log  not  bolted  down,  bot  tied 
with  a  chain  in  the  middle,  and  it  fur- 
nished no  better  safeguard  than  a  fence- 
rail  wonld  have  done.  That  the  company 
had  ordered  heavy  pieces  of  timber  45  feet 
long,  14  inches  square  at  one  end,  and  12 
Inches  square  at  the  other  end,  these  to 
be  set  In  the  ground,  and  bolted  to  heavy 
timbers  placed  in  upright  position  on  the 
wharf  track,  so  as  tu  prop  the  upright 
pieces  with  the  long  pieces  45  feet  in  length. 
That  at  the  time  the  wharf  constructor 
said  that  these  timbers  were  wanted,  as 
be  regarded  tba  chained  log  as  only  tem- 
porary. That  the  witness  Sprinkle  bad  de- 
clined to  furnish  these  timbera;  and,  al- 
though four  years  had  elapsa*.  they  bad 
not  been  furnished  to  the  company,  which 
had  Rontinued  to  use  the  temporary  con- 
trivance, until  at  last  it  gave  way  before 
the  strain  we  have  mentioned.  If  the 
stout  battery  indicated  above  had  been 
furnished,  there  Is  no  reason  to  believe 
that  these  cars,  heavy  as  they  were, 
would  have  broken  it  down.  Was  It  not 
thednty  of  the  company  to  nave  furnished 
a  safe  and  suitable  structure  at  the  end  ot 
this  wharf,  so  as  to  have  guarded  as  far 
as  possible  against  injury  to  its  employes 
engaged  in  this  truly  perilousemployment 
of  riding  np  this  steep  place  before  an  en- 
gine struggling  with  its  Immense  burden 
to  such  a  height.  What  is  the  law?  The 
defendant  company  was  bound  to  use  or- 
dinary care;  that  is  to  8a.y,  such  care  as 
reasonable  and  prudent  men  use,  under 
like  circumstances,  in  selecting  competent 
servants,  and  in  supplying  and  maintain- 
ing suitable  and  safe  appliances  for  the 
work  so  to  be  performed,  and  in  providing 
generally  for  the  safety  of  the  servant  In 
the  course  of  his  emplu.vment.  regard  being 
had  to  the  work,  and  to  the  difficulties 
and  dangers  attending, — for  what  would 
be  ordinary  care  in  one  case  may  be  gross 
negligence  in  another.  Beach,  Contrib. 
Neg.  22;  Thomp.  Neg.  982. 

And.  as  lias  been  often  said  here,  noth- 
ing is  better  settled  than  that  the  employe 
takes  upon  himself  all  the  natural  risks 
and  perils  incident  to  the  service,  and  this 
grows  out  of  the  contract  which  the  law 
implies  from  the  engagement  of  the  par- 
ties. When  a  servant  enters  upon  an  em- 
ployment, he  accepts  the  service,  subject 
to  the  risk  incident  to  It.    An  employe 


who  contracts  for  the  performance  ot  has- 
ardous  duties  assumes  such  risks  us  are 
incident  to  their  discbarge  from  causes 
open  and  obvious,  the  dangerous  charac- 
ter of  which  causes  be  had  opportunity  to 
ascertain.  If  a  man  chooses  to  accept  em- 
ployment, or  continue  in  it,  with  the 
knowledge  of  the  danger,  be  must  abide 
the  consequences,  so  far  as  any  claim 
against  his  employer  Is  concerned.  On  the 
other  hand,  it  is  the  duty  of  the  company 
to  exercise  all  reasonable  care  to  provide 
and  to  maintain  safe,  sound,  and  suitable 
machinery,  road-way,  structures,  and  in- 
strumentality ;  and  It  must  not  expose  its 
employes  to  risks  beyond  those  which  are 
incident  to  the  employment,  and  were  in 
contemplation  at  the  time  of  contract  of 
service;  and  the  employe  has  the  right  to 
presume  these  duties  have  been  performed. 
Hei-e  we  have  six  cars  under  brakes  as  to 
three, and  also  checked  up;  thatthey  were 
proceeding  on  a  level  at  a  rate  of  speed  at 
which  a  man  commonly  walks;  and  as 
they  were  on  a  level,  and  not  on  a  down 
grade,  their  speed  was  decreasing,  because 
their  tendency,  on  a  level,  was  to  come  to 
a  stand-still.  And  yet  so  inadequate  was 
the  "  dead-block, "  as  It  is  calltHl  here,  that 
the  cars  were  not  only  not  stopped  by  it 
at  this  slow  rate  of  speed,  but  checked  by 
it  so  little  that  they  rolled  on  over  the 
brink,  and  were  piled  up  In  a  mass  of  ruins, 
with  fatal  result  to  thefaithful  brnkeman. 
None  can  doubt  that,  if  these  heavy  tim- 
bers had  been  planted  there,  resting  in  the 
solid  earth,  the  accident  would  have  been 
prevented.  Did  not  the  company  know 
they  were  necessary?  Clearly  so,  because 
the  record  sbows  that  they  were  ordered, 
and,  when  one  man  declined  tu  furnish 
them,  the  evidence  dues  not  disclose  any 
further  effort  to  procure  them,  simple  as 
the  matter  was,  and  easy  of  adjustment; 
as  It  is  nut  to  be  doubted  that  timbers  of 
that  or  similar  size  are  in  frequent  use  by 
the  company  in  Its  structures.  The  com- 
pany declared  this  chained  log  to  be  a 
temporary  expedient;  but  yet  four  years 
passed,  and  this  temporary  contrlvnnce 
was  allowed  to  become  permanent,  and 
was  allowed  to  remain  there  until  the  In- 
jury happened.  Was  not  this  negligence? 
The  structure  was  temporary  only,  and 
not  safe.  This  was  known  to  the  com- 
pany, as  better  timbers  were  ordered,  and 
yet  knowing  the  danger,  and  advised  of 
the  need,  days  were  allowed  to  run  into 
weeks,  weekn  into  months,  months  into 
years,  and  still  the  temporary  and  unsafe 
structure  bad  not  been  replaced  by  the  per- 
manent and  substantial  contrivance  In  use 
elsewhere  and  which  if  it  had  been  in  place 
on  this  wharf  would  have  arrested  with- 
out danger  these  slowly  moving  cars. 
This  was  negligence  beyond  question,  and 
this  was  the  negligence  in  this  case  which 
caused  the  injury,  and  without  which  it 
would  probably  not  have  happened.  Of 
course  we  understand  that  no  dead-blocks 
nnd  no  battery,  however  substantial,  could 
prevent  disaster,  when  brought  intocoilis- 
lon  with  an  escaped,  or  otherwise  rapidly 
moving,  train,  beyond  control;  but  an  el- 
evated coal  wharf  can  never,  under  ordi- 
nary conditions,  be  submitted  to  any  such 
catastrophe;  trains    pushed    up    a  very 
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steep  ascent  can  never  retain  &ny  very 
great  velocity,  and  there  is  no  reason 
why  tbls  obstruction  at  the  end  should 
not  be  made  substantial  and  safe.  It  is 
clear  that  the  Injury  was  caused  by  the 
nesligence  of  the  company  as  indicated, 
to  which  the  injured  party  in  no  degrree 
contributed,  and  the  plaintiff  was  enti- 
tled to  recover.  There  is  no  complaint  as 
to  the  amount  of  the  damages.  The  jury 
fixed  these  at  a  thousand  dollars,  and  they 
cannot  be  considered  excessive.  We  per- 
ceive no  error  in  the  Judgment  complained 
of,  and  the  same  must  be  affirmed. 

(87  Va.  758)  

Garland's  Adh'b  v.  Garland's  Adm'b 
et  al. 

(SupreTne  Court  cf  Appeal*  qf  Ttroinia.    April 
80,  1891.) 

Wn.i<— Tbusts — ^Unkxpkndbd  FsonTS  —  Remain- 
deb. 
A  testator  set  apart  in  trust  in  the  lianda 
of  his  executor,  fortne  benefit  of  hia  brother,  oei- 
tain  plantations  and  personal  property,  and  pro- 
vided tliat  "the  profits  of  the  estate  is  set  apsrt 
for  his  use,  under  his  superinteadenoe;  but 
neither  the  estate  nor  profits  shall  be  bound  for 
his  past  debts,  or  for  tuoure  debts  or  liabilities, 
other  than  decept  and  comfortable  support.  At 
his  death,  all  the  said  property  is  to  pass  to  a 
trustee,  in  trust  for  certain  other  devisees. "  Eeld, 
that  the  brother  took  only  a  qualified  right  to 
support  from  the  profits,  subject  to  no  debts  ex- 
cept to  those  who  furnished  him  supplies,  and 
that  unexpended  profits  passed  at  hlb  death  to 
the  remainder-man. 

Appeal  from  circuit  court  of  city  of 
Lynchburg. 

Action  by  John  F.  Slaughter,  adminis- 
trator d.  b.  a.  c.  t.  A.  of  Samuel  Garland, 
St.,  against  Charles  Y.  Morriss,  adminis- 
trator c.  t.  a.  i>t  B.  Garland,  and  others, 
'to  enforce  a  decree  rendered  In  the  state 
of  Mississippi,  and  for  distribution  there- 
under. Decree  for  plaintiff,  and  defend- 
ants appeal.    Reversed. 

W.  J.  Robertson  and  E.  S.  Brown,  for 
appellants.  J.  S.  Dlggs,  R.  O.  B.  Kean, 
and  E.  C.  Burks,  for  appellee. 

HiNTON,  J.  This  is  the  sequel  to  the 
case  of  Garland's  Adm'r  v.  Garland's 
Adm'r.  reported  in  S4  Va.  at  page  181,  4  S. 
E.  Rep.  3S4.  As  the  case  was  then  pre- 
sented, it  appeared  that  William  H.  Gar- 
land, executor  of  Burr  Garland,  deceased, 
had  brought  a  suit  In  the  proper  court  In 
Mississippi  to  settle  the  admlnistrntlon  ac- 
counts of  his  testator  as  administrator  c. 
t.  a.  of  Samuel  Garland,  Sr.,  deceased; 
that  the  court  in  Mississippi  ascertained 
the  amount  due  to  be  964,130.88,  and  de- 
creed that  the  domiciliary  executor,  the 
said  William  H.  Garland,  should  pay  the 
same  to  John  F.  Slaughter,  who  had 
qualified  in  Virginia  as  administrator  de 
bonis  BOB  c.  t.  a.  of  the  said  Samuel  Gar- 
land, Sr.  Burr  Garland  died  In  Virginlain 
December,  1869.  On  his  death  there  was 
found  in  the  hands  of  John  T.  Murrell,  in 
Lynchburg,  Ya.,  the  sum  of  fl,421.62, 
which  was  the  remains  of  a  sum  of  mon- 
ey said  Burr  Garland  bad  deposited  with 
bim  on  call,  and  subject  to  his  (Burr  Oar- 
land's)  order.  It  also  appeared  that 
when  Burr  Garland  died  be  was  In  pos- 
session  of  certain  conveyances  or  assign- 


ments to  himself  from  several  legatees  of 
the  said  Samuel  Garland,  Sr.,  who  were 
children  of  Nicholas  Garland,  a  brother 
of  the  testator,  of  the  legacies  given  to 
them  In  the  will  of  Samuel  Garland,  Sr. 
Slaughter  being  unable,  by  reason  of  Bun- 
Garland's  insolvency,  to  make  the  money 
desreed  by  the  Mississippi  court  in  that 
state,  and  finding  these  assets  la  Virgin- 
la,  brought  suit  in  Virginia  to  enforce  the 
Mississippi  decree.  To  that  suit  Charles 
Y.  Morriss,  administrator  with  the  will 
annexed  of  Burr  Garland,  deceased,  and 
Mary  Garland,  his  surety,  were  made  de- 
fendants. Upon  this  state  of  facts,  this 
court  held  that  the  decree  of  the  Mississip- 
pi court  must  be  accepted  as  final  and 
conclusive  evidenceof  thefact  and  amount 
of  indebtedness  by  Barr  Garland,  tlie  Mis- 
sissippi administrator  of  Samuel  Garland, 
to  Samnel  Garland's  estate.  And,  far- 
ther, that  the  decree  of  that  court  did 
not  undertake  to  distribute  it,  nor  to  de- 
termine who  are  entitled  to  receive  it,  im- 
der  Samuel  Garland's  will,  but  decreed  it 
to  be  paid  over  to  the  Virginia  domicilia- 
ry'executor,  to  be  by  him  distributed  to 
those  entitled,  according  to  the  declared 
intention  of  the  testator;  "bnt  this  decis- 
ion is  withoat  prejudice  to  any  right  of 
action  which  Paulina  B.  Morriss  may 
have  in  tbls  or  In  an  Independent  salt. " 
When  the  case  got  back  to  the  circuit 
court,  the  plaintiff  filed  his  amended  bill, 
making  Paulina  B.  Morriss  and  her  chil- 
dren parties. 

After  the  case  had  been  matured  for 
hearing,  on  application  for  an  order  di- 
recting accounts,  the  court  proceeded  to 
construe  the  ninth  clause  of  the  will  of 
Samuel  Garland,  Sr.,  upon  the  true  con- 
struction of  which  the  present  controver- 
sy must  turn.  That  clause  is  in  these 
words:  "(0)  My  tavorlte  brother,  B.  Gar- 
land, raised  by  me,  and  long  a  resident  of 
Mississippi,  is,  and  has  for  a  long  time 
past  been,  embarrassed  in  debt  by  losses 
of  trade  in  1837,  and  liabilities  as  surety 
for  others.  It  might  be  unsafe  to  devise 
property  to  him  absolutely.  I  therefore 
set  apart  in  trust  in  the  hands  of  my  exec- 
utor for  the  benefit  of  my  said  brother,  ei- 
ther of  m.y  plantations  in  Hinds  county, 
called  'Barrens' or  'Tudor  Hall,'  which- 
ever he  may  choose,  and  forty  slaves  In 
families,— say  about  twenty-five  hands, 
balance  heads  of  families,  children,  and 
house-servants,— -to  be  selected  out  of  the 
stocks  In  both  places;  mules,  horses, 
stock,  etc.,  sufficient  for  the  cultivation  of 
the  place  so  selected  by  him,  with  provis- 
ions, house  and  kitchen  furniture,  plan- 
tation tools,  etc.,  oxen,  hogs,  etc.,  to 
mnke  a  complete  estate.  The  profits  of 
the  estate  is  set  apart  for  his  (B.  Gar- 
land's) use,  under  his  superlutendence. 
Bnt  neither  the  estate  or  profits  shall  be 
bound  for  his  past  debts,  or  for  future 
debts  and  liabilities  other  than  decent  and 
comfortable  support.  At  his  death  all  the 
property  in  this  clause  is  to  pass  to 
Charles  Y.  Morriss,  in  trust,  to  the  sepa- 
rate use  of  bis  wife,  Paulina  B.  Morriss, 
and  her  children. "  The  circuit  court  was 
of  opinion  and  decreed  "that  the  estate  of 
the  said  Burr  Garland,  in  the  profits  set 
apart  by  the  said  clause  tor  the  use  of 
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the  said  Bnrr  Garland,  became  and  was, 
under  the  law,  and  by  Tirtue  of  aald  will, 
bis  absolute  estate,  and,  as  such,  liable 
not  only  for  such  debts  as  mlgbt  be  con- 
tracted for  his  decent  and  comfortable 
sapport,  but  lor  all  bis  debts;  and  the 
said  profits  did  not,  nor  did  any  part 
thereof,  pass  under  the  said  will  to  tbe 
said  Charles  7.  Morrlss,  in  trust  for  the 
separate useof  tbe  said  Paulina  B.Morriss 
and  her  children,  nor  did  they,  or  either  of 
them,  acquire  any  estate  or  Interest  there- 
in under  tbe  said  will." 

This,  however,  is  not,  in  our  opinion, 
tbe  Interpretation  to  be  put  upon  the 
dauae  of  the  win  now  nnderreview.  Bnrr 
Garland,  as  tbe  very  first  words  of  this 
daase  of  tbe  will  says,  was  the  favorite 
brother  of  tbe  testator,  by  whom  he  had 
been  reared.  He  had  become  so  involred 
In  debt,  by  reason  of  losses  in  business, 
doubtless  occasioned  by  tbe  financial  pan- 
ic of  1837,  and  by  liabilities  Incurred  as 
surety  for  others,  that  it  appeared  to  the 
testator  practically  impossible  for  him 
ever  to  free  himself  from  this  toad  of  debt. 
In  this  condition,  tbe  testator  saw  that 
an  absolute  gift  or  devise  of  property  to 
bim  would  be  of  no  service  to  blm,  but 
would,  In  effect,  be  a  gift  of  so  much  proper- 
ty to  bis  creditors,  who  had  not  tbe  sIlKbt- 
est  claim  npon  tbe  testator.  He  therefore 
endeavored,  by  a-  carefully-devieed  trust, 
to  protect  his  brotherin  his  declining  years 
from  penury  and  want,  by  giving  bim  the 
mere  right  to  "a  decent  and  comfortable 
support"  out  of  the  proQtsof  an  estate, 
the  legal  title  to  which,  as  well  as  to  tbe 
profits,  he  Is  careful  to  confer  upon  the 
trnstee.  And,  having  made  this  provlBion 
for  bis  brother.— a  provision  strictly  limit- 
ed to  the  use  of  so.  much  of  the  profits  as 
was  n^essary  for  "  a  decent  and  comfort- 
able sapport,  ** — and  having  declared  that 
neither  tbe  estate  or  profits  shall  be  bound 
for  his  past  debts  or  liabilities,  or  for  fut- 
ure debts  incurred  on  any  other  account, 
be  gives  all  the  property  in'  this  clause 
(clearly  meaning  tbe  estate  and  any  sur. 
plus  profits)  over  to  Charles  Y.  Morrlss,  in 
Trust  to  tbe  separate  use  of  bis  wife,  Paul- 
ina B.  Morrlss,  and  her  children. 

Now,  this  being  the  purpose  of  the  testa- 
tor, tbo  clearly  manifested  to  require 
any  verbal  criticism  upon  tbe  mere  words 
of  tbe  will,  the  only  remaining  inquiry  is 
whether  this  Intention  shall  be  allowed 
to  prevail ;  or.  to  express  the  same  idea 
differently,  whether  there  is  any  rule  of  tbe 
court  of  chancery  In  this  state  wbich  de- 
feats it.  On  behalf  of  the  appellees.  It  is 
insisted  that  the  testator,  by  his  will, 
gave  to  Burr  Garland  the  profits  therein 
mentioned  absolutely,  and  that  the  ex- 
emption of  the  profits  from  liability  for 
Bnrr  Garland's  debts  Is  void,  because  they 
say  that  it  is  a  fundamental  doctrine  of 
the  English  chancery,  and  that  the  same 
rale  prevails  in  America,  that  no  such 
estate  can' be  deprived  of  tbe  incident  of 
allniability  or  liability  for  tbe  debts  of 
the  owner.  Bat  this  argument  seems  to 
me  to  be  beside  ttaemark.  In  this  case  the 
dsvieee  and  legatee.  Burr  Garland,  did 
not  take  any  absolute  property  In  the 
profits  of  the  estate  which  he  might  have 
assigned  or  aliened ;  but,  on  tbe  contrary. 


be  acquired  tbe  mere,  although  exclusive, 
right  to  a  reception  of  so  much  of  said 
profits  as  would  furnish  a  decent  and  com- 
fortable support  for  himself,  and  this  was 
BO  qualified  and  limited  as  to  fence  out  all 
bis  creditors,  except  those  who  furnished 
him  supplies  for  his  support.  Had  he  un- 
dertaken to  expend  these  profits  in  any 
otber  way.  be  would  have  been  guilty  of 
a  breach  of  trust,  fur  there  was,  in  the  eye 
of  a  court  of  equity,  as  complete  a  trust 
in  him  to  apply  these  profits  in  this  one 
direction  as  there  was  in  the  trustee  to 
hold  tbe  legal  title.  And  wblle  he  (Burr 
Garland)  took  this  qualified  right,  which 
we  think  it  Is  a  misno'mer  to  call  proper- 
ty, the  remainder  men  took  a  vested  re- 
mainder In  all  the  surplus  or  unexpended 
profits.  It  is  admitted  that  this  exact 
question  has  never  been  decided  in  Virgin- 
ia, although  several  cases  have  arisen  in 
this  state,  where  the  trusts  were  held  to 
be  blended,  and  therefore  that  donee  had 
no  interest  that  was  divisible  from  the 
otber  ceatuia  gaetrusteat,  and  tbereforeno 
property  that  could  be  subjected  to  bis 
debts.  But  in  NickeU  v.  Handly.  10  Grat. 
386,  Judge  Samukls, delivering  theoplnlon 
of  the  court,  said:  There  is  nothing  In 
the  nature  or  law  of  property  which  could 
prevent  the  testatrix,  when  about  to  die. 
from  appropriating  her  property  to  the 
support  of  her  poor  and  helpless  relations; 
nothing  to  prevent  her  from  charging  her 
property  with  the  expense  of  food,  rai- 
ment, and  shelter  for  such  relations. 
There  Is  nothing  in  law  or  reason.  I  con- 
ceive, which  should  prevent  her  from  ap- 
pointing an  agent  or  trustee  lo  adminis- 
ter her  bounty."  Bat  th.;  question  has 
been  carefully  considered  by  the  supreme 
court  of  the  United  States  in  the  case  of 
Nichols  V.  Eaton,  91  U.  S.  716,  and  by  the 
supreme  court  of  Massachusetts  in  the 
case  of  Bank  v.  Adams,  133  Mass.  170,  and 
in  each  case  it  was  held  that  there  was 
nothing  In  the  doctrines  of  the  American 
chancery  which  prohibits  a  trust  like  the 
present.  The  reasoning  of  these  cases 
commends  Itself  to  our  jndgment,  and 
fully  establishes  the  validity  of  this  trust. 
The  decree  of  tbe  court  below  being  in 
conflict  with  these  views,  must  be  re- 
versed, and  the  cause  must  be  remanded 
for  further  proceedings  to  be  had  in  ac- 
cordance with  this  opinion.  Decree  re- 
versed. 

(88  Va.  8H> 

French  v.  Chapman. 
(Supreme  Court  of  Appeal*  of  Virginia.    July 

23,  lovl. ) 
RSFORMATIOM  OF  DEED— MtnUAI.  HiSTAKS  — BUR- 
DEN o*  Pboof— Hbabsat. 
1.  In  an  action  to  reform  a  deed  plalntiS  tes- 
tified that  bis  written  contract  with  defendant 
provided  for  the  mutual  exchange  of  all  their 
lands,  but  that  by  mistake  defendant's  deed 
omitted  one  50-acre  tract.  Defendant  denied  that 
the  contract  included  his  tract,  and  that  there 
was  any  mistake  in  the  deed.  It  appeared  that 
the  contract  was  written  by  plaintiff,  and  bad 
been  lost.  The  deed  was  drawn  under  plaintifi's 
directions,  and  in  his  presence,  defendant  being 
absent,  and  was.  after  execution,  accepted  and. 
placed  on  record  by  plaintiff.  Plaintiff's  wit- 
nesses testified  merely  that,  in  conversations  with 
defendant,  he  bad  said  nothing  about  reserving 
this  tract    When  defendant  moved,  he  left  his 
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mother  in  possession  of  it,  and  at  his  instance  she 
forbade  defendant  to  remove  a  house  therefrom. 
Held,  that  the  burden  of  proof  was  on  plaintiff, 
and  that  the  mistake  was  not  clearly  established 
by  the  evidence. 

2.  Declarations  by  his  mother.  In  defendant's 
absence,  that  the  contract  embraced  the  land  in 
controversy,  was  inadmissible  as  hearsay. 

Appeal  from  circalt  court, Giles  county; 
D.  W.  BoLRN.  Judge. 

Bin  by  William  H.  French  against 
Jamea  W.  Chapman  to  reform  a  deed. 
Decree  tor  defendant,  and  plaintiff  ap- 
peals.   Affirmed. 

Mr.  Blair  and  Williams  Bros.,  for  appel- 
lant.   Pblegar  <&  Jobmson,  for  appellee. 

BiCHABDBON,  J.  Thls  was  a  suit  in  chan- 
cery brought  In  the  circuit  court  of  Giles 
county  In  1877,  by  William  H.  French, 
Plalutiff,  V.  James  W.  Chapman,  Defend- 
ant. The  object  of  the  suit  was  to  have 
a  certain  deed  from  the  said  Chapman  and 
wife  to  said  French,  dated  27th  day  uf 
April,  1872,  so  reformed  as  to  embrace  one 
moiety  of  a  certain  5fl-acre  tract  of  land 
alleged  to  have  been  omitted,  by  mistake 
or  otherwise.  In  drawing  snid  deed.  The 
case,  as  made  by  this  bill,  answer,  and  ex- 
hibit, is  as  follows:  The  bill  alleges  that 
on  the  27th  day  of  April,  1872,  mutual 
deeds  were  executed  by  and  between  the 
said  William  H.  French  and  wife  and  said 
James  W.  Chapman  and  wife,  which  were 
Intended  to  carry  In  to  effect  and  to  perfect 
an  exchange  of  lands  before  that  time  made 
between  them ,  the  said  French  giving  i  ii  ex- 
change tosald  Chapman  bis  tract olabout 
400acreson  Wolf  creek,  in  Bland  county ,  for 
all  the  lands  owned  by  said  Chapman  on 
Wolf  creek,  in  Giles  county ;  and  with  his 
bill  the  complainant  exhibits  a  copy  of 
said  deed,  marked  "  A. "  But  the  bill  sets 
forth  that  there  is  a  mistake  in  said  deed, 
greatly  to  the  prejudice  of  said  complain- 
ant, French,  the  effect  of  which,  if  not 
corrected,  will  deprive  him  of  title  to  the 
most  valuable  portion  of  the  land  which  he 
was  to  receive  in  said  exchange  from  said 
Chapman;  that  by  the  terms  of  his  con- 
tract he  was  to  receive  from  said  Chap- 
man a  deed  conveying  to  him  all  the  land 
owned  by  Chapman  on  Wolf  creek,  in 
Giles  county,  and  that  said  deed  was  In- 
tended by  both  parties  to  embrace  all  of 
said  lauds.  The  bill  then  sets  forth  that 
said  Chapman,  at  the  time  of  said  con- 
tract for  exchange,  and  at  the  time  of  ex- 
ecution of  said  deed,  was  the  owner  of  an 
undivided  moiety  In  three  tracts  of  land 
which  he  owned  jointly  with  his  sister, 
one  Sarah  L.  Chapman,  two  of  which, 
to-wlt,  a  tract  of  84  acres  and  a  tract  of 
1,350  acres,  descended  to  them  from  their 
grandfather,  JamM  Chapman,  through 
their  father,  John  W.  Chapman,  who  was 
the  only  child  and  heir  at  law  expectant 
of  said  James  Chapman,  and  who  died 
before  his  father,  the  said  James  Chap- 
man, leaving  said  James  W.  and  Sarah 
L.  Chapman  as  the  only  heirs  at  law  of 
their  said  grandfather,  James  Chnpraan; 
and  that  said  James  W.  Chapman  owned 
an  undivided  moiety  In  another  tract  of 
60  acres,  contiguous  to  said  other  two 
tracts,  and  upon  which  is  situate  a  man- 
sion-bouse and  other  valuable  buildings 


and  improvements,  which  said  tract,  it 
is  alleged,  is  by  far  the  most  valuable 
part  of  said  land,  and  is  also  jointly 
owned  by  said  James  W.  and  Sarah  L. 
Chapman,  and  was  inherited  by  them 
from  their  great-grandfather,  John  Chap- 
man, deceased,  through  their  father,  the 
said  John  W.  Chapman,  as  follows:  The 
said  John  Chapman,  by  his  will,  a  copy 
of  which  is  filed  with  the  bill,  and  was 
probated  in  Giles  county  in  1847,  devised 
said  50-acre  tract  to  said  James  Chapman 
for  life,  with  the  remainder  in  fee.  after 
bis  death,  to  his  said  son,  John  W.  Chap- 
man, who  died  before  his  father,  James 
Chapman,  the  life-tenant,  and  at  the 
death  of  said  llfe-tenaut  the  fee-simple 
vested  in  said  James  W.  and  Sarah  L. 
Chapman;  and  that  the  said  James  W.  was 
the  owner  of  an  undivided  moiety  thereof 
at  the  date  of  said  deed  made  from  him 
to  the  complainant,  William  H.  French, 
his  grandfather,  the  said  James,  being 
then  dead.  And  the  bill  then  sets  forth 
that  the  language  of  said  deed  only 
conveys  to  the  i-omplainant  the  land  de- 
scended to  the  defendant,  James  W. Chap- 
man, from  his  grandfather,  the  said 
.lames  Chapman,  deceased,  but  omitting 
the  moiety  owned  by  him  in  said  50-acre 
tract,  which,  it  is  alleged,  constituted  one 
of  the  chief  inducements  to  the  complain- 
ant to  make  said  excbange;  that  the 
omission  was  the  result  ol  mistake,  and 
that  the  mistake  was  recently  discovered, 
when  the  complainant,  French,  Immedi- 
ately called  upon  the  defendant,  Chap- 
man, to  correct  it,  but  that  he  fraudu- 
lently declines  and  refuses  to  do  so.  And 
the  prayer  of  the  bill  is  that  said  Jamea 
W.  Chapman  be  made  a  party  defendant 
thereto,  and  required  to  answer  its  allega- 
tions on  oath;  that  said  omissions  and 
mistake  in  said  deed  be  corrected,  and 
said  Chapman  required  to  convey  said 
moiety  of  said  50-acre  tract  to  complain- 
ant, and  for  general  relief,  etc. 

The  defendant,  James  W.  Chapman, 
answered  the  bill,  and  denied  most  em- 
phatically that  there  is  any  mistake  In 
his  deed  to  complainant,  referred  to  In  and 
exhibited  with  the  hill,  and  says  that  the 
deed  was  prepared  according  to,  and  in 
exact  conformity  to,  the  contract  between 
complainant  and  himself.  And  he  says 
that  he  has  Rf>mplied  fully  with  the  terms 
of  his  contract,  by  the  execution  of  the 
deed  conveying  the  land  which  descended 
to  him  from  his  grandfather,  James  Chap- 
man, deceased.  He  denies  that  he  ever 
agreed  to  convey  to  complainant  all  the 
land  owned  by  bim  (respondent)  which 
lies  In  Giles  county,  on  Wolf  creek,  and  he 
denies  that  said  deed  was  intende<I  tocon- 
vey  any  more  larid  than  is  described 
therein.  He  denies  that  be  fraudulently 
declined  and  refused  to  correct  the  deed 
referred  to  In  complainant's  bill,  because, 
he  says,  no  correction  was  necessary  or 
due  tocomplalnant,  the  deed  being  In  per- 
fect conformity  with  the  agreement  be- 
tween the  parties;  that  the  deed  was  ac- 
cepted and  placed  on  record  by  the  com- 
plainant; and  that  respondent  is  advised 
that  complainant  is  estopped  from  deny- 
ing its  correctness,  or  varying  the  terms 
thereof;  and  he  denies  that  heever  sold  to 
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.■omplaluaut  his  moiety  in  the  lund  wliich 
descended  to  liiin  from  John  Ctiapnian, 
deceased,  or  tliat  it  wau  intended  to  be  em- 
braced iu  the  deed. 

NumerouH  depositions  were  tal:en  in  tlie 
case  by  both  parties,  and  the  same  came 
on  and  was  heard  at  the  November  terra, 
1887,  when,  after  bringing  the  cause  on  to 
belieard  apon  the  bill  ol  complainant  and 
estitbits  therewith  filed,  the  demurrer  of 
respondent  to  complainant's  oill  and  re- 
jonder  in  sold  demurrer,  the  answer  of 
James  W.  Ciiapman,  and  replication 
tbereto,  depositions  of  witnesses  thereto- 
fore filed  Id  the  cause,  the  decrees  and 
orders  theretofore  entered  therein,  to- 
gether with  all  the  papers  formerly  read, 
and  arguments  of  counsel,  the  court 
entered  its  decree,  as  follows:  "On  con- 
sideration whereof  the  court  doth  over- 
rule said  demurrer;  and  the  court  being 
of  opinion  that  complainant,  William  H. 
French,  under  the  pleadings  and  evi- 
dence in  the  cause,  hasfailed  tosustain  tlie 
allegation  contained  in  his  bill,  and  that 
the  evidence  does  not  establish  any  mis- 
take in  the  deed  from  James  W.  Chap- 
man to  William  H.  French,  bearing  date 
the  27th  day  of  April,  1S72,  it  is  therefore 
adjudged,  ordered,  and  decreed  that  the 
complainant's  bill  be  dismissed,  and  that 
the  respondent,  James  W.  Chapman,  re- 
cover the  said  Williani  H.  French  bis 
;o8tfl,"etc.  From  this  decree  the  easels 
here  on  appeal. 

The  simple  question  for  the  decision  by 
tblg  court  is,  did  the  circuit  court  err  in 
holding,  as  it  did  by  its  decree,  that  the 
:ump1ainant,  William  H.  French,  failed  to 
instain  the  all^ations  in  his  bill;  that 
the  evidence  did  not  establish  any  mis- 
take in  the  deed  from  James  W. Chapman 
to  said  French,  bearing  date  the  27th  day 
3t  April.  1872:  and  in  dismissing  said 
:omplainant'B  bill?  After  a  most  careful 
Jcratiny  of  all  the  facts  disclosed  by  the 
."ecord,  we  are  clearly  of  the  opinion  that 
«ld  decree  is  without  error.  The  con- 
test here  is  between  the  parties  to  the 
:ontract  exclusively;  the  one  seeking  to 
reform  the  deed  of  April  27, 1872,  by  parol 
proof  of  mistake,  and  the  other  resisting  it 
apon  the  ground  that  there  was  no  mis- 
take. It  will  not  be  denied  that  it  Is  en- 
tirely competent  for  a  court  of  equity  to 
:orrect  a  mistake  in  a  deed  or  other  writ- 
ing apon  parol  evidence.  Hence, in  Mauzy 
V.  Sellars,  V6  Grat.  641,  Judge  Staples, 
^Qoting  with  approbation  the  lu,nguage 
of  Chancellor  ixm  In  Gillespie  v.  Moon,  2 
Johns.  Ch.  585,  596,  sayfl:  "I  have 
looked  Into  most,  if  not  all,  of  the  cases 
on  this  branch  of  equity  jurisdiction,  and 
it  appears  to  me  to  be  established,  and 
on  great  and  essential  grounds  of  Justice, 
that  relief  can  be  had  against  any  deed 
or  contract  in  writing  founded  on  mis- 
take or  fraud.  The  mistake  may  be 
shown  by  parol  proof,  and  the  relief  grant- 
ed to  the  injured  party,  whether  he  sets  up 
the  mistake  affirmatively  by  bill  or  as  a 
defense."  Soin3Pom.Eq. Jur.§1876,p.413, 
Itissald:  "Equity  has  jurisdiction  to  re- 
form writteninstruments  in  buttwo  well- 
defined  cases:  (1)  Where  thereis  a  mutual 
mistake,— that  is,  where  there  has  been  a 
meeting  of  minds,  an  agreement  actually 
T.13s.E.no.l9— 31 


entered  into,  but  the  contract,  deed,  settle- 
ment, or  other  instrument,  in  its  written 
form, does  not  express  what  was  really  in- 
tended by  the  parties  thereto;  and  (2) 
where  there  has  been  u  mistake  of  one  par- 
ty, accompanied  by  fraud  or  other  inequi- 
table conduct  of  the  remaining  party.  In 
soch  cases  the  instrument  may  be  made 
to  conform  to  the  agreement  or  transac- 
tion entered  into,  according  to  the  inten- 
tion of  the  parties."  But,  while  the  juris- 
diction of  a  court  of  equity  to  reform 
written  instruments  is  thus  clearly  es- 
tablished, there  are  certain  requisites  with 
which  the  party  invoking  this  power  of  a 
court  of  equity  must  comply,  or  else  the 
relief  sought  will  not  be  granted:  (1)  It 
roust  appear  that  the  mistake  was  mut- 
ual. This  proposition  is  too  well  estab- 
lished to  be  now  questioned.  3  Pom.  Eq. 
Jur.  p.  413;  5  Wait,  Act.  &  Def.  441,  443;  7 
Wait,  Act.  &  Def.  3-2S;  Hoback  v.Kilgores. 
26  Grat.  442;  Massie's  Adm'r  v.  Heiskell's 
Trustee,  80  Va.  801.  (2)  The  evidence  of 
the  mistake  "must  be  clear  and  satis- 
factory, leaving  but  little,  if  any,  doubt  of 
the  mistake."  7  Wait,  Act.  &  Def.  p.  327. 
It  "mtist  be  made  out  by  the  clearest  and 
most  satisfactory  testimony."  2  Minor, 
Inst.  p.  701,  (side  page  625.)  "Tho  evidence 
in  all  such  cases  must  be  very  strong  and 
clear,",  such  as  to  leave  no  fair  and 
reasonable  doubt  on  the  mind  that  the 
writing  does  not  correctly  embody  tjie 
■real  iutention  of  the  parties."  Mauzy  v. 
Sellars,  supra;  2  Pom.  Eq.  Jur.  g  S.5S),  p. 
325;  Carter  v.  McArtor,  28  Grat.  :i60.  (3) 
The  burden  of  proof  is  on  the  appellant, 
and  mere  preponderance  of  evidence  will 
not  suffice.  Carter  v.  McArtor,  supra ;  2 
Minor,  Inst.  p.  701,  (side  pag^  623;)  5 
Wait,  Act.  &  Def.  p.  442.  In  the  light  of 
these  well-established  principles,  let  us 
turn  to  tlie  evidence,  and  see  wliether  it 
meets  the  requirement  of  the  rules  above 
stated:  and  in  doing  so  let  It  be  kppt  in 
view  that  a  mere  preponderance  of  evi- 
dence is  not  sufficient  to  justify  the  court 
In  reforming  the  deed  la  question. 

The  bill  calls  for  an  answer  on  oath, 
and  the  defendant  so  answered,  denying 
every  material  allegation  in  the  bill. 
Neither  the  bill  nor  the  answer  mentions 
specifically  that  there  was,  at  the  time  of 
the  agreement  for  the  exchange  of  laud,  a 
written  agreement;  but  it  turns  out  in  evi- 
dence that  the  agreement,  which  was 
prior  to  the  deed  in  question,  was  reduced 
to  writing,  and  was  not  only  written  by 
the  complainant,  William  H.French,  him- 
self, hut  was,  with  the  assent  of  the  de- 
fendant. Chapman,  placed  in  the  hands  of 
one  Joshua  G.  French,  for  safe-keeping. 
This  Joshua  G.  French  was  introduced 
as  a  witness  for  the  complainant,  but  he 
deposes  that  he  never  read  the  paper; 
that  it  was  lost;  and  that  he  knows  noth- 
ing of  its  contents.  The  complainant, 
French,  testifies  that  that  paper  in- 
cluded the  land  in  controversy;  but  the 
defendant.  Chapman,  in  his  answer  and 
in  his  deposition,  swears  positively  that 
it  was  not  so  included,  and  was  never  in- 
tended to  be.  This  is  all  the  evidence  in 
respect  to  the  contents  of  the  orlgina» 
written  agreement,  and  thus  far  the  com- 
plainant signally  failed  to  prove  his  case. 


Digitized  by 


Google 


482 


SOUTHEASTERN  BEPOBTEB.  Vol.  18. 


(Va. 


Moreover  Jt  appears  In  evidence— Indeed, 
It  Is  not  disputed— that  the  deed  In  ques- 
tion wna  written  by  George  W.  Easley, 
the  clerk  of  Giles  county,  at  the  Instance, 
by  the  direction,  and  In  the  presence  of  the 
complainant,  French,  thedefendant, Chap- 
man, being  absent,  and  knon-ing  nothing 
about  It  untU  It  was  presented  to  him  by 
the  complaulant,  and  he  executed  and  ac- 
knowledged It,  and  delivered  It  to  com- 
plainant, who  accepted  It,  and  placed  it 
on  record.  Is  It  credible  that  a  deed  thus 
prepared.  In  the  presence  and  by  the  direc- 
tion of  the  complainant,  varied  In  any 
particular  from  the  original  agreement, 
which  was  written  by  the  complainant 
himself?  We  think  not.  But,  in  the  face 
of  these  potent  facts  and  clrcumBtaoces, 
the  complainant  (appellant  here)  seeks  to 
establish  that  there  was  mutual  mis- 
take, and  strives  to  uphold  this  conten- 
tion by  the  testimony  of  the  scrivener, 
and  some  19  other  witnesses,  to  whom  it 
is  claimed  the  appellee  made  certain  dec- 
larations, amounting  to  admissions  by 
the  appellee  that,  in  the  contract  for  ex- 
change of  lands,  the  land  In  controversy 
wait  Indudeil.  But  In  this  contention  the 
appellant  is  not  sustained.  Judge  Banley, 
the  scrivener,  who  was  then  the  clerk  of  the 
county,  and  not  a  lawyer,  does  not  sus- 
tain him,  but  only  gives  bis  thoughts  and 
impresBlons,  which  must  have  been  ac- 
quired from  the  appellant  himself,  as  he 
does  not  pretend  to  have  learned  any- 
thing from  the  appellee,  who  was  not 
present  when  the  deed  was  written,  and 
gave  no  directions  touching  the  matter. 
As  to  the  other  witnesses  who  testify  as 
to  conversation  with  the  appellee  in 
respect  to  the  exchange  of  lands, it  is  only 
necessary  to  say  that  their  testimony  is 
simply  negative  in  character.  In  other 
words,  they  respectively  testify  that, 
while  they  had  frequent  conversations 
with  the  appellee,  they  never  heard'hlm 
say  anything  about  reserving  any  land ; 
and  such  Is  the  testimony  of  the  great 
bulk  of  the  witnesses  introduced  on  be- 
half of  the  appellant.  Such  testimony  by 
no  means  conies  up  to  the  reasonable  and 
just  requirements  of  the  role  above  laid 
down.  It  cannot  be  said  that  sach  evi- 
dence establishes  that  there  was  a  mutual 
mistake,  much  less  that  it  is  strong  and 
clear  evidence  that  there  was  such  mis- 
take,— so  strong  and  clear  as  to  leave  no 
fair  and  reasonable  doubt  of  the  fact.  It 
must  therefore  be  discarded  as  worthless. 
Among  the  large  number  of  witnesses 
examined  on  behalf  of  the  appellant  are 
Alexander  Cooper  and  his  son.  Lewis 
Cooper.  Alexander  Cooper  is  asked  this 
question:  Ton  will  please  state  If  you 
lived  near  the  William  H.  French  land,  in 
Bland,  to  which  J.  W.  Chapman  remo'<'pd, 
at  the  time  of  bis  removal,  and  some  time 
afterwards.  If  so,  please  state  what,  it 
anything,  you  heard  the  said  Chapman 
say  about  what  land  he  had  sold  to  Will- 
iam H.  French,  in  Giles,  and  fully  what 
be  said  about  It."  He  answered:  "I 
lived  in  about  BOO  yards  of  J.  W.  Chap- 
man. I  lived  there  two  years  after  he 
moved  to  Bland.  I  beard  him  say  that 
he  traded  his  interest  in  that  land  his 
mother  lived  on.    He  went  on  and  talked 


a  good  deal,  and  appeared  to  be  dinsatls- 
fled  for  some  time  after.  Sometimes  he 
appeared  to  get  perfectly  satisfied,  and 
said  he  was,  at  least,  and  said  he  would 
not  swap  back,  even  with  Mr.  French." 
Second  question:  "  In  your  conversation 
with  said  Chapman,  did  he  say  he  bad 
reserved  any  of  said  land  on  Wolf  creek,  in 
Giles  county,  in  bis  trade  with  French? 
Answer.  Not  that  I  heard,  at  all." 
This  is  the  entire  deposition  of  Alex- 
ander Cooper.  It  is  composed  of  two 
questions  and  answers.  The  same  two 
questions  and  similar  answers  constitute 
the  deposition  of  Lewis  Cooper.  It  will 
be  seen  that  neither  of  these  witnesses 
refer  in  any  way  to  the  interest  of  James 
W.  Chapman  in  the  84-acre  tract,  and  the 
1,350-acre  tract  embraced  in  the  deed  from 
him  to  French,  hut  both  of  them  confined 
themselves  to  the  interest  of  James  W. 
Chapman  In  the  50-acre  tract  In  contru- 
verBy;so  that  their  statement,  taken 
literally,  confines  the  agreement  for  ex- 
change of  lands  to  the  5d-acre  tract  alone 
as  the  land  which  Chapman  gave  in  ex- 
change for  French'sland  in  Bland  county. 
It  will  be  observed,  too,  that  Alexander 
Cooper  says.  In  substance,  that  be  had 
repeated  conversations  with  the  appellee. 
Chapman,  but  he  details  nothing  except 
the  pretended  declaration  of  Chapman 
that  his  interest  in  the  50-acre  tract  in 
controversy  was  the  land  given  in  ex- 
change for  the  land  of  French  in  Bland 
county.  The  statement  is  fragmentary. 
Irrelevant,  and  of  no  value.  No  man's 
property  right  would  be  secure  If  such 
lame,  disjointed,  and  selected  parts  of 
conversations  could  be  taken  as  suffi- 
cient to  reform  and  insert  into  a  solemn 
dee<l  betwen  contracting  parties  new  pro- 
visions working  a  vital  change  In  thecon- 
tract;  and  especially  when  the  deed  was 
written  by  the  direction  and  under  the 
supervision  of  the  party  seeking  to  re- 
form the  instrument,  and  when  there  is 
no  satisfactory  evidence  that  the  deed  Is 
not  In  strict  conformity  wltn  the  original 
agreement. 

Again,  the  aitpellee's  mother,  Bhoda, 
during  her  widowhood,  intermarried 
with  one  Isaac  French,  and  she  was  en- 
titled to  dower  In  the  50-acre  tract  In  con- 
troversy, and  lived  thereon  with  her  son, 
the  appellee,  up  to  the  time  that  be  ex- 
changed his  other  land  with  the  appellant 
for  bis  land  in  Bland  county;  and  when 
the  appellee  moved  to  the  French  land  he 
left  Isaac  French,  his  step-father,  and  his 
mother,  Khoda,  in  possession  of  the  50 
acres  In  controversy;  and  the  appellant 
In  his  own  deposition  states  that  when  he 
moved  to  Giles  he  moved  into  a  house 
near  the  land  he  got  in  exchange  from  the 
appellee.  Yet  the  appellant  Introduced 
as  a  witness  on  his  behalf,  one  James  F. 
Hare,  who  deposed  as  to  declarations 
made  to  bim  by  Mrs.  Rboda  French,  the 
mother  of  the  appellee,  to  the  effect  that 
the  Interest  of  her  son.  the  appellee.  In 
the  50-acre  tract,  was  embraced  in  the 
contract  of  exchange.  It  is  not  pretended 
that  such  declarations  by  Mrs.  Rhoda 
French  were  made  In  the  presence  of  her 
son,  the  appellee.  Her  testimony  wat 
mere  hearsay,  and  Inadmissible.    Doubt- 
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less  tbe  court  disregarded'  or  rejected  it, 
and  properly  so.  Moreover,  Mrs.  Htaoda 
Fremtb  was  llTlng,  and  gave  ber  deposl- 
tlon  in  tbi8  canse;  so  tbat,  if  sbe  bad  suld 
to  Jaiues  F.  Hare  what  he  testiUes  to,  the 
matter  cunld  have  been  establishd  by  her 
rather  than  in  tbe  iilegal  way  resorted  tu. 
Bat  Mrs.  Rhoda  French  acts  an  impor- 
tant pert  in  this  controversy,  but  not  in 
accord  with  tbe  appellant's  claim.  It  ap- 
pears in  evidence  that  the  appellant, after 
tbe  exchange  ol  land,  moved  a  bonse 
from  the  50-acre  tract  in  controversy,  and 
at  tbe  instance  of  the  appellee,  her  son,  she 
(Mrs.  Bhoda  French) forbade  the  removal 
of  the  house.  There  is  some  other  evi- 
dence intended  to  show  that  appellant 
took  and  held  undisputed  ijossession  of 
tlie  land  in  controversy  from  the  time  of 
the  exchange  of  land  between  him  and 
the  appellee,  but  a  carefnl  examination 
shows  that  this  insistence  is  not  upheld 
by  the  eyldence.  Taken  all  together, 
there  is  not  even  a  preponderance  of  evi- 
dence in  favor  of  the  appellant's  claim, 
and,  if  there  was  only  a  preponderance, 
it  would  not  8u£9ce  under  tbe  rule  ap- 
plicable in  such  cases.  Tbe  evidence 
would  not  justify  the  rescission  of  the  con- 
tract, much  less  the  reformation  of  the 
deed  in  question.  The  circuit  court  was 
therefore  clearly  right  in  holding  that  the 
appellant  had  failed  to  sustain  the  al- 
legations of  bis  bill,  and  in  dismissing  the 
same.  For  these  reasons  we  are  of  opin- 
ion to  affirm  the  decree  of  the  court  be- 
low. 


(M  Va.  xii) 

Wilder  et  al.  v.  Kellet,  Judge. 

(Supreme  Court  of  Appeals  oj  Virg\n\a.    Jtdy 
16,1891.) 

Ix^VHonox — Apflioatios  to  CouitT  or  Apfe.il8 
—Mandamus  to  Cikccit  Juoen. 
Code  Va.  %  8438,  provides  that,  where  a 
cinnit  judge  refuses  to  award  an  injunction,  a 
copy  of  the  proceedings  may  be  presented  to  a 
judge  of  the  court  of  appeals,  who  may  award  the 
iDjanction.  Held,  that  where  a  circuit  judge  has 
denied  a  petition  for  an  injunction,  and  the  ap- 
pointment of  a  receiver,  and  a  judge  of  the  court 
of  appeals  has  granted  same,  tbe  oiruuit  judge 
has  no  right  to  refuse  to  enforce  his  order;  and 
the  fact  that  the  petition  was  a  second  and  sup- 
plemental one  is  immaterial,  and  rawnAamus 
will  lie  to  compel  him  to  carry  out  Uie  order  of 
the  appellate  judge.  Lewis,  P.,  and  FADim,s- 
BOT,  J.,  dissenting. 

Petition  for  mandamus  by  Jonas  Wild- 
er. John  M.  Bailey,  W.  O,  Sheen,  John  L. 
Wellington,  T.  S.  Hawidns,  and  A.  B. 
Wilder  against  John  A.  Kelley,  Judge  of 
the  circuit  court  of  Washington  county. 

W.  W.  Gordon  and  R.  M.  Brown,  for  pe- 
titioners. R.  \V.  Robertson  and  R.  A. 
Ajrres,  for  respondent. 

Lact,  J.  On  a  petition  for  a  writ  of 
mandamus  by  tbe  petitioners,  WJlder  and 
others,  it  appears  that  on  the  6tb  day  of 
Aogust,  1890,  an  injunction  was  granted 
by  the  circuit  court  judge,  sitting  In  the 
coanty  of  Russell,  to  the  petitioners,  on 
their  bill  praying  the  same,  and  a  receiver 
appointed  in  accordance  therewith,  for  the 
Virginia,  Tennessee  &  Carolina  ^teA  &Iron 
Company,  the  Sooth  Atlantic  &  Ohio  Hail- 
road  Cuiupany,  tbe  Bailey  Construction 


Company,  and  tbe  Bristol  Land  Company, 
and  others;  and  these  companies,  their 
agents,  etc.,  were  enjoined  from  all  further 
interference  with  the  said  receiver,  and  tlie 
affairs,  property,  and  eHects  and  manat^e- 
ment  of  these  companies.  Under  this  or- 
der, the  receiver  qualified,  as  was  required ; 
but  circumstances  not  now  necessary  to 
set  forth  so  hindered  the  execution  of 
this  order,  by  conflicting  orders  of  tbe  cir- 
cuit court  judges,  one  sitting  and  acting 
In  a  circuit  court,  not  bis  own,  by  author- 
ity of  law,  during  tlie  illness  of  tbe  incum- 
bent judge  on  the  one  band,  and  ex  parte 
orders  by  the  sick  judge  in  his  bed-cham- 
ber on  the  other  hand,  that  the  same 
plaintiffs  prepared  a  supplemental  bill  of 
.injunction,  and  nsking  the  appointment 
of  a  receiver,  and  set  forth  therein  tbesut)- 
stance  of  the  original  bill,  and  a  narrative 
of  tbe  subsequent  new  facts,  and  present- 
ed it  to  tbe  incumbent  judge,  tbe  respond- 
ent herein,  and  prayed  for  an  injunction. 
Upon  this  bill  the  respondent  made  an 
Indorsement,  as  follows:  "Injunction  re- 
fused. Jno.  a.  Kelley,  Judge  of  the 
16th  Judicial  Orcuit  of  Virginia. "  Where- 
upon the  complainants,  as  authorized  by 
section  3438  of  the  Code  of  Virginia,  by 
which  it  is  provided  that,  "when  a  circuit 
or  corporation  court,  or  a  Judge  thereof, 
shall  refuse  to  award  aulnjunction.acopy 
of  the  proceedinsrs  in  court,  or  the  orig- 
inal papers  presented  to  a  judge  in  vaca- 
tion, with  bis  order  of  refusal,  may  be 
presented  to  a  judge  of  the  court  of  ap- 
peals, who  may  thereupon  award  the  in- 
junction," presented  the  said  bill,  etc.,  and 
the  order  of  refusal  of  the  circuit  court 
Judge  endorsed  thereon,  to  one  of  the 
judges  of  this  court,  and  by  him,  as  his 
order  states,  upon  consideration  of  tbe 
bill,  exhibits,  affidavits,  and  order  of  re- 
fusal, an  injunction  was  awarded  accord- 
ing to  the  prayer  of  tbe  bill,  restraining 
the  defendants,  their  agents,  etc.,  from  in 
any  manner  interfering  with  thesaid  prop- 
erties and  effects  of  the  said  companies, 
a  ad  restraining  the  directors  of  these 
companies  from  acting  as  sucb  until  the 
further  order  of  the  court;  and  as  incident 
to  the  injunction  order,  and  for  the  pur- 
pose of  preserving  the  property  affected 
thereby,  and  for  protecting  the  rights 
and  interests  of  all  parties  IntereHted,  and 
that  the  conrt  may  hold  the  property  sub- 
ject to  the  litigation  pending,  and  admin- 
ister to  the  parties  their  rights,  respective- 
ly, it  was  ordered  that  upon  the  perfection 
of  theinjunctionawarded,  by  theexecution 
of  the  required  bond,  etc.,  John  M.  Bailey 
be  appointed  a  receiver  in  this  cause,  and  a» 
such  receiver  to  takechargoand  possession 
of  the  property  and  assets  of  the  compa- 
nies named  above.  The  receiver  was  re- 
quired to  execute  bond  in  the  penalty  of 
$20,000,  whereupon  the  siiid  receiver  was 
to  be  put  into  possession  by  writ  to  that 
end  directed  by  tbe  clerk  to  the  sheriff,  etc. 
This  order  was  in  part  executed,  when 
before  its  complete  execution  the  United 
States  marshal,  under  an  ex  parte  order 
of  the  federal  circuit  court  judge,  rescued 
the  property  from  the  hands  of  the  sher- 
iff, put  him  out  t>ef  ore  he  had  gotten  full 
possession,  and  prevented  him  from  com- 
pleting tbe  same.    This  interference  was  of 
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abort  doration,  the  said  order  of  the  fed- 
eral circuit  conrt  being  shortly  thereafter 
annulled  by  theorder  in  thecaseof  thechiet 
justice  of  the  United  States,  by  which  the 
whole  subject  was  remitted  to  the  circuit 
court  of  the  state-  of  Virginia,  John  A. 
Kelley,  the  respoudent,  being  the  judge 
thereof,  of  Washington  county.  Where- 
upon the  sheriff  again  attempted  to  en- 
force the  order  of  the  judge  of  this  court, 
referred  to  above,  but,  as  is  stated,  he 
was  resisted  by  an  armed  force,  and  pre- 
vented thereby  from  an  execution  of  the 
said  order.  The  plaintiffs  applied  to  the 
respondent  judge  of  the  circuit  court,  as 
aforesaid,  to  enforce  the  said  order  of  the 
appellate  judge  by  proper  directions  to 
the  sheriff.  But  the  respondent  refused 
to  enter  and  enforce  this  order,  but  took 
the  case  up  upon  a  motion  to  dissolve 
the  Injunction  of  the  appellate  judge,  and 
upon  a  motion  to  enjoin  and  restrain  the 
order  of  .Tudge  Richardson,  and  also  to 
hear  rules  for  contempt,  and  decided  that 
there  was  no  jurisdiction  in  a  single  judge 
of  the  supreme  court  of  appeals  to  con- 
trol by  vacation  orders  the  action  of  a  cir- 
cuit court  in  its  direction  to  its  receiver, 
or  in  enforcing  injunctions  pending  in  the 
circuit  court,  and  that  such  appellate  judge 
had  no  jurisdiction  to  modify,  alter,  or 
otherwise  coutrol  the  same,  nor  had  he 
power  to  enter  orders  enforcing  the  same; 
and  that  the  order  of  the  appellate  judge 
was  null  and  void,  and  the  partial  pos- 
session obtained  under  it  was  unlawful 
and  dismissed  tbeproceedingsforcontempt 
for  disobedience  thereto,  and,  without 
otherwise  disposing  of  the  case  on  its  mer- 
its, continued  the  same,  possession  of 
the  property,  assets,  etc.,  to  remain  in  the 
hands  of  the  defendants, until  the25tli  day 
of  July,  1891.  Whereupon,  alter  giving 
due  notice,  as  required  by  the  statute,  the 
plaintiffs  applied  for  the  peremptory  writ 
of  mandawus  from  this  court,  to  compel 
the  said  John  A.  Kelley,  judge,  to  enter 
and  enforce  the  order  sforesaid  of  the  ap- 
pellate judge.  The  said  John  A.  Kelley, 
judge,  answers,  and  says  that  the  acta 
complained  of  were  judicial  acts,  and  sub- 
mits that,  although  they  should  be  held 
erroneous,  they  cannot  be  corrected  by 
mandamus.  And  further  stated  that  Jo- 
seph L.  Kelley  never  appeared  as  counsel 
in  the  case,  and  in  a  written  statement 
of  considerable  length  reiterated  his  refus- 
al to  enter  and  enforce  the  order  of  the  ap- 
pellate judge,  and  declares  the  same  null 
and  void;  and  that  when  the  receiver  un- 
dertook, under  the  order  of  the  appellate 
judge,  to  take  possession  as  there  author- 
lied,  in  contravention  of  the  order  of  re- 
spondent, he  was  guilty  of  an  unlawful 
act,  and  In  contempt. 

It  will  thus  be  seen  that  Judge  John  A. 
Kelley,  a  judge  of  an  inferior  conrt,  has 
refused  an  injunction  and  indorsed  his  re- 
fusal on  the  bill  praying  the  same;  that 
then,  as  authorized  by  the  law  of  this 
state,  as  above  cited,  the  plaintiffs  in  the 
said  bill  had  presented  the  bill,  with  the 
order  of  refusal  of  the  said  circuit  court 
Judge  entered  thereon,  to  one  of  the  judges 
of  this  court,  by  whom  tile  injunction  was 
awarded,  and  a  receiver  appointed,  and 
directed  to  take  possession  of  the  proper- 


ty; and  that,  passing  by  Intervening  In- 
terruptions, as  narrated  above,  the  said 
order  was  presented  by  the  plaintiffs  to  the 
circuit  court  judge,  who  declined  to  enter 
and  enforce  the  same,  and  declared  the 
same  null  and  void,  issued  without  au* 
thorlty  of  law,  and  any  act  done  thereun- 
der In  contempt  of  that  court. 

Now  let  us  briefly  consider  what  is  the 
law. 

The  statute  confers  upon  the  appel- 
late judge  authority  to  render  such  order. 
What  Is  the  character  of  this  duty?  It 
cannot  be  declined  by  the  appellate  judge; 
he  must  act;  and,  when  he  does  act.  Is  It 
the  action  of  an  inferior  judge,  subject  to 
the  review  of  tlje  circuit  court  judge,  who, 
when  it  is  presented  to  him,  may  enter 
and  enforce  it  if  he  approves  it,  or  annul  it 
if  he  does  not  approve  it?  This  is  obvi- 
ously not  so.  It  is  not  only  not  in  con- 
templation of  law  that  the  appellate 
judge  is  to  do  and  act  subject  to  the  ap- 
proval of  the  circuit  court  judge,  as  his 
superior,  but  he  is  authorized  by  the  law 
to  act  only  when  he  has  refused  his  action, 
and  in  contravention  and  review  thereof. 
It  Is  an  appellate  action,  and  an  appel- 
late power  conferred  on  one  of  the  judges 
of  the  supreme  court  of  appeals  to  annul 
an  action  of  the  circuit  court  judge,  which 
appears  to  him  to  be  improper  and  errone- 
ous; and,  if  the  pretension  of  the  respond- 
ent iscorrect,then,as  soon  as  he  has  been, 
to  this  extent, reviewed  and  reversed,  he  is 
immediately  transferred  from  bis  inferior 
station,  and  made  an  appellate  judge  of 
an  appellate  judge,  on  whose  action  be 
may  in  turn  sit  with  appellate  power; 
and,  as  the  appellate  judge  has  declared 
his  action  erroneous,  so  now  he  will  de- 
clare the  act  of  the  appellate  judge  null 
and  void,  and  hold  all  acts  done  under  it 
in  contempt  of  his  superior  authority. 
This  is  the  retluctlo  ad  absurdiim.  and 
not  only  declares  thd  action  of  the  appel- 
late judge  null  and  void,  but  aqiiuls  the 
law  itself,  because,  if  the  order  of  the  ap- 
pellate judge  was  in  contemplation  of 
the  law  to  be  by  leave  of  the  circuit  conrt 
judge,  whom  he  overruled,  then  none  can 
discern  the  object  of  the  law. 

But  this  contention  of  the  circuit  court 
judge  Is  not  only  not  the  law,  but  is  sus- 
tained by  no  opinion  of  any  conrt,  nor 
of  any  jurist,  ever  delivered.  The  law 
of  this  state  is  that  this  order,  which 
comes  to  the  Inferior  judge,  made  over  his 
head  by  the  law's  prescript,  must  be  by 
hiui  entered  and  enforced.  There  Is  no 
other  rational  construction  to  be  placed 
upon  the  statute  itself.  Decided  cases 
upon  this  subject  are  therefore  not  fre- 
quent. It  was  settled  early  in  this  cent- 
ury that  when  an  Injunction  bad  been  re- 
fused by  a  circuit  judge,  and  afterwards 
awarded  by  an  appellate  judge,  It  was  the 
province  of  the  inferior  judge  to  enforce 
the  same,  and  restrain  any  disobedience 
to  the  same,  by  attachment  or  other 
proper  process;  and  this  compelled  the 
chancellor,  sitting  in  review  oltheorder  of 
his  superior,  to  enforce  the  same  by  effect- 
ual measures.  Tollbridge  v.  Freebridge, 
1  Rand.  (Va.)  206.  But  the  respondent  in- 
sists, further,  that  the  act  in  question  has 
no  application  to  this  case,  because  tbe 
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iBJunction  in  question  was  the  second  and 
asapplcmental  bill  for  an  injunction;  bnt 
there,  again,  be  is  plainly  at  fault.  Lodk 
ago  (1828)  that  question,  also,  was  put 
to  rest  by  this  court,  when  this  court  held 
that  a  motion  to  reinstate  the  injunction 
on  additional  evidence  tendered  by  the 
complainant  was  in  the  nature  of  an  orig- 
inal application  lor  an  Injunction,  and 
that  on  the  refasal  of  the  chancellor  to  re- 
instate the  injonctlon,  an  application  to 
the  Judges  of  this  court,  or  any  of  them, 
(underthe  act  of  Kev.  Code,  1819,  vol.  1,  p. 
205,  art.  44.)  was  proper  under  that  act, 
and  was  not  to  be  discharged  by  the 
cbancellor,  (or  Inferior  judge.)  Gilliam  v. 
Allen,  1  Rand.  (Va.)  414.  And  so  the  law 
has  remained  to  the  present  time.  The 
respondent  cites  the  late  case  of  Freden- 
helm  V.  Rohr,  reported  in  13  S.  E.  Rep.  193, 
as  sDstaining  his  view;  but  there,  again, 
he  is  at  fault.  In  that  case  the  order  of 
the  appellate  judge  was  not  set  aside  and 
annulled  by  the  cbancellor,  but  by  him  en- 
tered and  enforced,  and  the  receiver  put  in 
possession  by  the  court's  mandate  to  tbe 
sergeant  directed. 

The  order  of  the  appellate  judge  was  an- 
nalled  iu  that  case,  and  the  receiver  set 
agide,  but  not  by  tbe  chancellor.  This 
was  done  by  the  court  of  appeals,  udder 
tbe  sanction  of  a  majority  of  tbe  judges. 
Tbe  mistake  this  circuit  judge  has  made 
is  Id  installing  himself  into  the  preroga- 
tive of  sitting  In  appenl  upon  the  order  of 
his  superior.  That  the  court  of  appeals 
may  annul  such  an  order,  none  will  deny, 
but  that  is  a  different  matter  from  the  in- 
ferior judge  undertaking  the  appellate 
role.  It  is  clear— too  clear  for  farther  ar- 
Koment— that  tbe  respondent,  an  inferior 
judge,  had  no  right,  nor  power,  to  annul 
this  order.  But  it  remains  yet  to  con- 
sider whether  mandamun  is  the  proper 
remedy  to  compel  this  judge  to  obey  the 
law.  or  If  he  may  annul  tbe  order,  and  by 
dilatory  orders  and  continuances,  under 
tbe  guise  of  exercising  judicial  discretion, 
reviewable  by  appeal  only,  entirely  defeat 
tbe  same. 

Without  entering  at  length  into  a  dis- 
cussion of  the  nature  and  origin  of  the 
writ  of  mandamus,  it  is  sufhcientto  say 
It  is  an  extraordinary  remedy,  in  cases 
where  the  usual  and  ordinary  modes  of 
proceeding  are  powerless  to  afford  reme- 
dies to  the  parties  aggrieved,  and  when 
without  Its  aid  there  would  be  a  failure 
.  of  justice.  It  is  said  to  be  a  high  preroga- 
tive writ,  usually  Issuing  out  of  the  high- 
est court  of  general  jurisdiction  in  a  state. 
In  the  name  of  tbe  sovereignty,  directed  to 
any  natural  person,  corporation,  or  Infe- 
rior court  of  judicature  within  its  jurisdic- 
tion, requiring  them  to  do  some  particular 
thing  therein  specified,  and  which  apper- 
tains to  their  office  or  duty.  3  Bl.  Comm. 
Ill);  4  Bac.  Abr.  495;  Marliury  v.  Madison, 
I  Cranch,  137,  168.  It  was  introduced  to 
prevent  disorder  from  a  failure  of  justice 
and  a  defeat  of  police.  Therefore  it  ought  to 
be  used  upon  all  occasions  where  the  law 
has  established  no  specific  remedy,  and 
when  in  justice  and  good  government 
there  ought  to  be  one.  Lord  Mansfield 
In  Rex  V.  Barker,  3  Burrows,  1265:  Lord 
Ellenborough   in  Rex   v.  Archbishop  of 


Canterbury,  8  East,  219.  But  tbe  party 
must  have  a  perfect  legal  right,  and  the 
remedy  extends  to  the  control  of  all  infe- 
rior tribunals,  corporations,  and  public 
officers,  and  even  private  individuals,  iu 
some  cases.  Ang.  &  A.  Corp.  761.  It  is  the 
proper  remedy  to  compel  the  perform- 
ance of  a  specific  act,  when  the  act  is  min- 
isterial in  its  character;  but  when  the  act 
is  of  a  discretionary  character,  or  of  a 
judicial  nature,  it  will  lie  only  to  compel 
action  generally.  The  general  rule  on  this 
subject  is  that  if  the  Inferior  tribunal  or 
corporate  body  has  a  discretion,  and  exer- 
cises it,  this  discretion  cannot  be  controlled 
bj  mandnmns;  but  if  the  inferior  tribunals 
refuse  when  the  law  requires  them  to  act, 
and  the  party  has  no  other  adequatelegal 
remedy,  and  when  in  justice  there  ought 
to  be  one,  mandamus  will  He  to  set  them 
in  motion, to  compel  action,  and  in  proper 
cases  the  court  will  settle  the  legal  princi- 
ple which  should  govern,  but  without 
controlling  the  discretion  of  the  subordi- 
nate jurisdiction.  Mandamus,  of  course, 
will  not  lie  to  compel  a  judicial  tribunal 
to  decide  any  question  submitted  to  its  dis- 
cretion In  any  particular  way;  and  I  will 
go  further,  and  say  that,  while  it  will  lie 
to  compel  the  inferlur  tribunal  to  act, 
speaking  generally.  If  to  act  or  not  to  act 
is  matter  submitted  by  law  to  the  court's 
discretion,  it  will  not  lie. 

Now,  let  us  inquire  what  discretion  is 
vested  in  an  inferior  tribunal,  when  it  re- 
ceives the  mandate  of  a  superior  court, 
which  by  lawful  authority  has  reversed 
its  action.  If  the  circuit  court  of  Wash- 
ington county  renderii  an  erroneous  de- 
cision, and  the  case  is  brought  here  by 
an  appeal  or  writ  of  error,  and  the  erro- 
neous decision  is  reversed,  and  mandate  of 
this  court  is  sent  down,  must  tliat  judi- 
cial tribunal  review  and  revise,  or  reverse 
and  annul  in  its  turn,  at  its  discretion? 
Can  it  exercise  any  discretion,  or  must  it 
implicitly  obey  the  mandate  as  it  is  writ- 
ten? It  obviously  can  have  and  may  exer- 
cise no  discretion,  but  it  must  enter  and 
enforce  the  same,  and,  if  it  fails  or  re- 
fuses, mnadamus  would  lie  to  compel  obe- 
dience and  couipiiance.  If  it  may  with 
impunity  refuse  to  enter  and  enforce  such 
order,  to  what  end  is  an  appellate  tribu- 
nal established?  Back  and  forth  from 
one  court  to  the  other  orders  go  and  come, 
each  in  turn  reversing  the  other,  and  each 
powerless  to  enforce  any  order.  Such 
is  nut  the  law. 

When  a  miindamna  goes  down  from  the 
appellare  tribunal  to  the  Inferior  tribunal, 
whose  action  has  been  reviewed  and  re- 
versed, there  Is  no  discretion ;  that  has  been 
exercised,  and  in  theexercise  been  exhaust- 
ed so  far  as  it  has  been  established  by  tbe 
law,  and  the  simple  province  of  the  infe- 
rior tribunal  is  to  obey  the  command  of 
the  superior.  Now  let  us  see:  Theclrcuit 
court  judge  is  vested  by  law  with  a  discre- 
tion to  grant  or  to  refuse  to  grant  an  in- 
junction when  the  bill  is  presented  to  him. 
and  mandamus  will  not  He  to  compel 
him  to  grant,  nor  compel  hlni  to  refuse  to 
grant,  the  injunction.  But  when  he  has 
exercised  his  discretion,  and  refused  to 
grant  tbe  injunction,  and  tbe  law  pro- 
vides that.  In  the  discretion  of  the  appei- 
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]ate  Judge  npon  application,  be  may  exer- 
cise hl8  discretion,  and  refuse  to  grant  or 
grant  the  injunction,  which  is  to  be  certi- 
fied to  the  inferior  court,  what  discretion 
further  has  the  interior  court  in  the  prem- 
ises? None  whatever.  The  lower  court 
has  been  Insofar  reversed  by  the  appel- 
late court  Judge  by  lawful  authority,  and 
the  lower  Judge  must  enter  and  enforce  the 
same,  and  he  has  nodiscretlon  in  the  prem- 
ises. This  being  so,  why  Bhouldnot  tuan- 
damus  issue  to  compel  the  court  to  act? 
It  is  settled  law  that  when  thisorderfrom 
an  appellate  court  or  appellate  judge, 
made  in  review  of  the  order  of  an  infe- 
rior court,  comes  down,  the  lower  court 
must  enter  and  enforce  it.  It  is  an  order 
in  his  court  In  the  latter  case,  and  it  is  an 
order  in  his  court  in  the  former  case,  but 
it  1b  there  in  each  case  for  him  to  enter 
and  obey.  He  may  not  set  aside  and  an- 
nul it  upon  any  pretext  whatever.  That 
may  be  done  In  a  proper  case  by  the  court 
of  appeals  when  in  the  latter  case  it 
reaches  that  tribunal,  but  It  is  not  the 
province  of  the  lower  court  tu  do  this. 
Being  then  a  matter  of  plain  duty,  and 
in  no  wise  dependent  upon  any  discretion 
of  any  sort,  it  must  be  entered  and  en- 
forced as  made,  and  mandamus  will  lie  to 
enforce  the  performance  of  this  plain  legal 
duty.  Wo  have  said  nothing  concerning 
the  merits  of  the  case.  They  are  in  no 
wise  involved  and  do  not  affect  this  decis- 
ion in  any  degree.  Whether  the  order 
was  a  proper  one  cannot,  in  this  proceed- 
ing, be  considered  by  thlscourt.  Thatthe 
case  is  exceptional  in  character,  as  the 
respondent  declares,  and  whether,  aa  is 
freely  asserted,  armed  resistance  is  made, 
and  may  again  be  made,  by  organized 
bands  of  lawless  men,  armed  and  banded 
to  defj'  the  law,  is  not  now  the  question. 
When  this  order  here  made  goes  down,  it 
will  be  obeyed  by  the  Judge  below?  and 
when  the  mandate  issues  accordingly  the 
law  will  be  enforced,  and  the  mandate  of 
the  courts  executea.  It  may  be  safely  con- 
sidered that  the  orders  of  the  judiciary 
will  be  enforced  in  tbis  case,  aa  in  all  others 
in  this  state.  The  mandamus  will  issue 
as  prayed  for. 

Lewis,  P.,  {dissenting.)  The  Judgment 
awarding  a  mandamus  In  this  easels,  in 
my  opinion,  so  extraordinary  and  unpre- 
cedented that  I  deem  it  properto  state  the 
reasons  that  constrain  me  to  dissent  from 
it.  The  history  of  the  controversy,  briefly 
stated,  la  as  follows:  In  July,  1890,  John 
N.  Biilley  and  others  filed  their  bill  m  the 
clrcHlt  court  of  the  United  States  for  the 
western  district  of  Virginia,  against  the 
Virginia,  Tennessee  &  Carolina  Steel  & 
Iron  Company,  the  South  Atlantic  &  Ohio 
Railroad  Company,  the  Bailey  Construc- 
tion Company, and  the  Bristol  Land  Com- 
pany, praying  an  injunction  and  the  ap- 
pointment of  a  receiver.  The  Hon.  John 
Paul,  one  of  the  Judges  of  the  said  court, 
refused,  upon  the  presentation  of  the  bill 
to  him.  to  grant  the  prayer  of  the  bill, 
-without  notice  to  the  defendants.  Notice 
was  therefore  given,  but,  before  any  fur- 
ther action  was  taken,  the  bill  was  dis- 
missed by  the  complainants.  On  the  same 
day,  to-wlt,  on  the  Oth  of  August,  1890, 


the  same  complainants,  and  one  or  two 
others,  presented  a  substantially  similar 
bil!  against  the  same  defendants,  to  the 
Honorable  D.  W.  Bolen,  Judge  of  the  fif- 
teenth judicial  circuit  of  Virginia.  The 
latter  at  the  time  was  holding  a  court  in 
Rnsaell  county, In  the  sixteenth  circuit,  for 
the  respondent,  the  Honorable  John  A. 
Kelley,  to  whom  the  bill  was  addressed 
as  the  Judge  uf  the  circuit  court  of  Wash- 
ington connty.  Upon  the  presentation  of 
the  bill.  Judge  Bolen,  withoutnuy  notice  to 
the  defendants, granted  an  injunction,  and 
appointed  the  said  Bailey,  one  of  the  com- 
plaJnants,  and  a  non-resident  of  the  state, 
receiver  of  all  the  property  of  the  defend- 
antcorporationa,  aggregating  several  mill- 
ions of  dollars  in  value,  and  required  an 
Injunction  bond  In  the  penalty  of  $500, 
and  a  receiver's  bond  in  the  penalty  of. 
f  10,000.  The  order,  however,  waa  express- 
ly made  subject  to  "  the  further  order  of 
the  court  or  the  Judge  thereof  in  vaca- 
tion."  As  can  readily  be  imagined,  the 
proper  officers  of  the  defendant  corpora- 
tions, upon  learningthat  such  an  order  bad 
been  made,  lost  no  time  in  applying  to  the 
Judge  of  the  court  to  vacate  It;  and  an  or- 
der was  promptly  made  by  Judge  Kelley, 
suspending  its  operations  for  20  daye,-ln 
order  to  afford  the  defendants  an  oppor 
tunity  to  givp  notice  of  a  motion  to  dis- 
solve the  injunction.  Notice  was  accord- 
ingly given,  but,  before  the  day  fixed  for 
the  hearing  of  the  motion,  the  case  waa 
removed  by  the  detendanta  to  the  circuit 
court  of  the  United  States.  In  this  post- 
ure of  the  case,  the  complainant«,  on  the 
16th  day  of  August,  1890,  presented  what 
they  termed  a  "supplemental  bill"  to 
Judge  Kelley,  almost  identical  in  Its  terms 
with  that  upon  which  Judge  Bolen  bad 
acted,  and  containing  the  same  prayer. 
Upon  this  bill  the  Judge  indorsed  the 
words,  "Injunction  refused;"  whereupon 
the  same  day,  without  notice  to  the  de- 
fendants, It  was  presented  to  the  Honora- 
ble Robert  A.  Richardson,  a  Judge  of  this 
court,  who  awarded  an  Injunction,  and 
appointed  the  said  Bailey  receiver,  requir- 
ing a  receiver's  bond  in  penalty  of  $20,000. 
The  order  of  Judge  Richardson  was  direct- 
ed to  the  clerk  of  the  circuit  court  of 
Washington  county,  and,  in  pursuance  ol 
Its  mandates,  the  sheriff  of  the  connty  put 
the  receiver  lntr>  possession  of  all  the  de- 
fendants' property  in  that  county,  as  ap- 
pears by  the  tetum  on  the  process  issued 
by  the  cl6rk  of  the  circuit  court,  which  ia  • 
made  part  of  the  record  before  us.  It 
aeems,  however,  that  on  the  same  day,  or 
soon  afterwards,  possession  of  the  prop- 
erty was  re8tor3d  to  the  defendants  by 
theUnlted  States  marshal,  in  oi)edience  to 
an  orderof  the  federal  court.  Some  months 
afterwards  the  case  was  removed  from  the 
last-mentioned  court  to  the  state  court, 
soon  after  which  application  was  made 
by  the  complainants  to  Judge  Kelley  to 
enforce  the  order  made  by  Judge  Kichard- 
son.  They  averred  in  their  petition  that, 
after  the  case  had  been  remanded,  the 
officers  of  thedefendantcorporationsforcl- 
bly  resisted  the  sheriff  in  his  attempt  to 
again  put  the  receiver  Into  possession, 
and  had  thus  put  themselves  in  contempt. 
About  the  same  time  the  defendants  gave 
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notice  that,  on  the  11  tb  of  Jnue.  1891,  they 
woald  move  Jndge  Kelley  to  dlHBOlve  as 
-well  the  injaaction  awarded  by  Judge 
BicbardHon  as  that  previously  awarded 
by  jDdge  Bolen.  This  motion  waa  op- 
posed by  the  complainantR,  who  contend- 
ed that  the  doty  of  Judge  Kelley  to  en- 
force "the  order  of  Judge  Richardson"  was 
purely  ministerial  i  that  It  was  therefore 
bis  duty  to  enforce.it  at  once;  and  that 
be  bad  no  discretion  in  the  matter.  This 
view,  however,  was  nut  sustained  by 
jDdg«  Kelley,  who  decided  (1)  that  the  or- 
der made  by  Judge  Richardson  was  void; 
(2)  that  the  defendants  were  not  in  con- 
tempt ;  and  (3)  that  be  would  postpone 
the  bearing  of  the  motion  to  dissolve  until 
the  25th  of  J  uly.  The  complainants  there- 
npoo  presented  a  petition  to  thiH  court 
for  a  maodain 08  to  compel  Judge  Kelley 
to  enforce  the  order  made  by  Judges  Rich- 
ardson and  Bolen,  "  before  allowing  the 
defendants  to  Invoke  the  jurisdiction  of 
tbe  circuit  court  of  Washington  county. ' 
To  this  petition  Judge  Kelley  filed  an  an- 
swer, and,  the  case  having  been  fully  ar- 
gned  by  counsel,  the  Judgment  of  this 
conrt  is  to  award  the  mandamus,  requir- 
ing the  "  order  of  Judge  Richardson  "  to 
be  forthwith  carried  into  execution. 

Bat, in  legal  contemplation,  is  there  any 
such  order?  Section  8438  of  theCode  pro- 
vides that  when  a  circuit  or  corporation 
court,  or  a  Judge  thereof,  shall  refuse  to 
award  an  injunction,  a  judge  of  this  court 
may  award  it.  But  did  Judge  Richard- 
son have  the  authority,  uuder  the  circum- 
stances of  the  present  case,  to  make  the 
order  that  he  did?  1  think  not.  When 
tbe  order  W€tB  made,  theinjuncllon  award- 
ed by  Judge  Bolen  was  still  in  force,  or, 
at  least,  bad  not  been  dissolved,  although 
Its  operations  had  for  20  days  been  sus- 
pended. Hence  there  is  no  authority  on 
tbe  part  of  Judge  Richardson  to  act,  In- 
asmnch  as  it  is  only  when  an  injunction  Is 
lefnsed  by  an  Inferior  court  or  judge  that 
a  judge  of  this  court  is  authorized  to 
award  it.  Judge  Keiley's  indorsement  on 
tbe  supplemental  bill,  "so  called."  as  bn 
says  in  his  answer,  was  misleading.  An 
iojuuction  In  tbe  cause  having  been  al- 
ready awarded,  which  had  not  been  dis- 
solved, he  had  no  power,  as  be  expressed 
It,  to  award  "an  injunction  on  an  Injunc- 
tion." "Though  called  a  bill  for  an  injunc- 
tion," the  answer  avers,  "it  was  in  effect 
a  motion  in  disguise  to  dissolve  the  sus- 
pending order,  with  Intent  to  take  tbe 
chances,  in  the  event  of  a  refusal,  of  upply- 
ini;  to  another  judge.  Su  apparent,  in- 
deed, was  this,"  the  answer  further 
states,  "that  respondent  promptly  re- 
fused to  consider  it.  Being  In  great  aflSlc- 
tion  and  seriously  ill  at  the  time,  respond- 
ent yielded  to  pressure,  and  made  the  in- 
dorsement, 'Injnnctlon  refused.'  This 
was  hastily  don«,  and  in  form  it  no  doubt 
diverted  Judge  Richardson's  mind  from 
tbe  fact  that  the  bill  was  merely  an  indi- 
rect mode  of  getting  rid  of  tlie  suspending 
order.  Respondent  ought  to  have  In- 
dorsed that  be  declined  to  act  for  want  of 
notice  to  the  adverse  side,  regarding  it  as 
a  mere  motion  to  dissolve  the  suspeuding 
order."  And  I  fully  concur  in  the  further 
averment  in  tbe  answer  that,  in  any  view, 


Judge  Richardson  had  no  power  to  act  in 
the  premises,  and  that  his  order  was  sim- 
ply TOld. 

But  let  It  be  supposed  that  it  was  valid. 
It  was  directed  to  the  clerk  of  the  circuit 
court  of  Washington  county,  by  nhom, 
as  tbe  record  shows,  it  was  entered;  and 
in  point  of  fact,  as  we  have  seen,  it  was 
enforced  by  the  sheriff's  putting  the  re- 
ceiver into  possession,  although  that  pos- 
session,  without  any  fault  on  the  part  of 
tbe  sheriff,  was  of  short  duration.  But 
when  entered,  whose  order  did  it  become? 
This  the  statute  answers  by  providing 
that,  when  in  such  a  case  an  Injunction  is 
awarded,  the  proceedings  thereupon  shall 
be  as  if  the  order  bad  been  made  by  the 
court,  or  the  judge  thereof,  to  whose  clerk 
the  order  is  dlrecteU.    Code,  §  3439. 

The  order,  then,  made  by  Judge  Rich- 
ardson, became,  in  contemplation  of  the 
statute,  as  much  the  order  of  tbe  circuit 
court  of  Washington  county  as  if  it  had 
been  signed  by  Judge  Kelley,  or  entered 
by  him  in  open  court,  and  hence  was  no 
less  subject  to  his  control.  What  authori- 
ty, then,  is  there  for  now  calling  it  "the 
order  of  Judge  Richardson?"  None,  I 
think,  whatever.  Upon  its  receipt  by  the 
clerk  of  the  circuit  court,  it  was  as  much 
an  interlocutory  decree  of  that  court  as 
tbe  previous  order  made  by  Judge  Bolen ; 
and  whoever  heard  of  a  chancellor  sit- 
ting to  heara  motion  to  enforce  one  of  his 
own  interlocutory  decrees,  or  to  dissolve 
an  injunction,  who  was  not  acting  judi- 
cially?- There  is  nothing  ministerial 
about  it.  It  is  purely  a  judicial  function. 
/.  e.,  a  duty  calling  for  the  exercise  of  ju- 
dicial discretion,  and  nothing  else.  The 
proposition,  to  my  mind,  is  so  plain  that 
nothing  can  make  it  plainer  than  the  mere 
statement  of  it.  To  argue  it  is  like  argu- 
ing that  two  and  two  make  four.  The 
Idea  that  In  making  the  order  Jadge 
Richardson  was  exercising  an  appellate 
power  is,  I  think,  a  mistaken  view. 
When  a  judge  of  this  court  awards  an  In- 
junction, he  exercises  a  special  orlKlnal  ju- 
risdiction, with  which  he  Is  clothed  by  the 
statute.  At  all  events,  his  act,  when  com- 
pleted, is  as  If  the  order  had  been  made  by 
an  inferior  court  or  judge;  nothing  more. 
Tbe  statute  upon  this  point  is  too  plain 
to  be  misunderstood. 

And  here  it  Is  pertinent  to  inquire,  if  a 
circuit  court  or  judge,  to  whose  clerk  an 
order  awarding  an  Injunction  by  a  judge 
of  this  court  is  directed,  has  no  discretion 
respecting  it,  but  must  literally  enforce  it, 
as  a  ministerial  duty,  how  is  such  an  or- 
iier  to  be  dissolved  or  gotten  rid  of  at 
all?  Are  the  parties  aggrieved  by  it 
remediless  until  a  final  or  other  appeala- 
ble decree  has  been  entered?  Could  that 
have  been  the  intenilon  of  the  legisla- 
ture? And  yet  such  is  the  case  If  the  the- 
ory of  the  majority  of  the  court  be  cor- 
rect. Meanwhile,  to  whose  orders  is  the 
receiver  appointed  by  such  an  order  sub- 
ject? And  can  be  be  removed  for  miscon- 
duct or  other  cause?  These  are  impor- 
tant questions,  which  will  no  doubt  arise 
in  the  future,  and  as  to  which  we  can  now 
only  conjecture. 

As  to  the  question  of  the  alleged  con- 
tempt, little  need  be  said:    l^Yrst,  because 
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it  ia  clear  that  there  has  been  no  con- 
tempt; and,  secoudljr.  because,  If  there 
had  been,  that  could  not  affect  the  appli- 
cation for  a  miiDdamus.  The  alleged  con- 
tempt consists  in  the  refusal  of  the  defend- 
ants' agents  to  surrender  possession  of 
the  property  to  the  sheriff,  to  be  by  him 
again  turned  over  to  the  receiver,  after  the 
case  was  remanded  from  the  federal 
court.  And  the  contention  Is  that  the  de- 
fendants are  not  entitled  to  be  heard,  ei- 
ther to  move  foradlBsolutionof  the  injunc- 
tion, or  for  any  other  relief,  in  the  circuit 
court,  until  they  shall  have  purged  them- 
selves of  their  contempt.  But  what  au- 
thority had  the  sheriff  to  act  in  the  mat- 
ter? He  had  executed  the  process  that 
promptly  issued  on  the  order  made  by 
Jodge  Richardson,  and  his  authority, 
without  a  further  order  from  the  court, 
was  at  an  end.  The  possession  which, 
under  that  process,  he  delivered  to  the 
receiver,  had  been  restored  to  the  defend- 
ants by  an  order  of  the  federal  court ;  and 
when  the  case  was  remanded  to  the  state 
court,  the  sheriff,  as  the  case  then  stood, 
had  no  more  authority  to  act  than  any 
private  individual.  But  suppose  he  had, 
and  that  the  defendants  were  in  con- 
tempt. Is  the  circuit  court,  in  the  exer- 
cise of  its  judgment  or  discretion  in  deal- 
ing with  that  question,  to  be  controlled 
by  mandamus?  This  can  hardly  be  seri- 
ously contended  for,  although  much  was 
said  about  it  in  the  argument  at  the  har. 

To  enter  Into  a  discussion  of  the  nature 
and  ofHue  of  the  writ  of  mandatnus  is 
wholly  unnecessary.  There  is  nothing 
more  familiar  to  the  profession.  The 
writ  is  never  available  where  there  Is  an- 
other adequate  remedy,  and  hence  will  not 
lie  in  any  case  where  the  alleged  error 
ma.v  be  corrected  on  a  writ  of  error  or  ap- 
peal. .  Neither  does  it  lie  to  control  the 
exercise  of  judgment  or  discretion.  The 
only  acts  that  can  be  rightfully  controlled 
by  it  are  such  as  are  purely  ministerial. 
As  was  said  in  Wise  v.  Bigger,  79  Va.  269, 
while  the  writ  lies  to  compel  the  perform- 
ance of  a  purely  ministerial  duty,  so  clear 
and  speciUc  that  no  element  of  liiscretion 
enters  into  it,  yet,  as  to  all  acts  or  duties 
calling  for  the  exercise  of  judgment  or  dis- 
cretion on  the  part  of  the  officer  or  body 
sought  to  be  coerced,  it  will  not  lie.  The 
application  of  this  test  to  the  present 
case  shows,  I  think,  that  the  writ  ongbt 
not  to  be  awarded.  If  it  ought,  then  I  see 
no  reason  why  the  osecution  of  any  inter- 
locutory decree  in  a  chancery  cause  in 
this  state  may  not  be  compelled  by  mua- 
damus.  The  opinion  of  the  majority  of 
the  court  is,  I  think,  not  only  without  a 
precedent,  but  without  any  correct  foun- 
dation whatever.  If  Judge  Kelley  has 
erred,  it  has  been  In  the  exercise  of  bis 
judicial  discretion,  and  the  law  has  pro- 
vided an  ample  remedy  by  wlycb,  at  the 
proper  time,  those  errors  may  be  correct- 
ed, which  remedy  is  by  appeal.  I  deem  it 
not  Improper,  however,  to  add  that,  if 
the  whole  case  were  now  before  ua  on 
appeal,  thera  Is  nothing  in  the  action  of 
Judge  Kelley  which,  in  my  judgment.  Is 
open  to  criticism.  It  is  apparent  that  In 
his  course  he  has  been  actuated  through- 
out by  a  desire  to  exercise  his  judgment 


rightly.  The  record,  I  think,  bristles  with 
reasons  which  justified  him  in  stopping 
to  look  carefully  Into  the  case,  after  hear- 
ing counsel,  before  proceeding  to  further 
carry  out  the  interlocutory  order  grant- 
ing an  Injunction  and  appointing  a  receiv- 
er,—an  order  made  without  any  notice  to 
the  defendants,  and  requiring  property, 
worth  millions  of  dollai-n,  to  be  turned 
over  to  a  non-resident  plaintiff  as  receiver, 
upon  bis  executing  a  bond,  the  inadequa- 
cy of  which  as  a  security  i«  simply  amas- 
Ing.  I  refer  now  to  the  order  of  Judge 
Bolen,  for  I  consider,  aa  Judge  Kelley  did, 
that  the  order  made  by  Judge  Richardson 
is  out  of  the  case.  But,  If  it  were  not, 
the  result  would  be  the  same. 

In  their  petition  addressed  to  Judge  Kd- 
ley,  praying  him  to  dissolve  the  injunc- 
tion awarded  by  Judges  Bolen  and  Rich- 
ardson, and  to  hear  all  the  matters  to- 
gether which  had  been  brought  to  bis  at- 
tention, the  defendants,  among  other 
things,  aver:  "Your  petitioners  [defend- 
ants] do  not  owe  the  complainants  any- 
thing. Their  claims  are  false  and  fabricat- 
ed. Your  petltlouera  charge  that  com- 
plainants entered  into  a  conspiracy  to 
wreck  and  loot  the  defendant  corpora- 
tions, and  that,  pursuant  to  the  conupira- 
cy,  their  claims  were  trumped  up  for  the 
purpose;  and  that  they  imposed  upon 
and  Induced  Judges  Bolen  and  Richardson 
to  grant  the  orders  before  mentioned,  re- 
quiring onl.v  nominal  bond.  Your  peti- 
tioners further  charge  that  the  object  of 
the  conspirators  is  to  get  possession  of  the 
properties  of  the  said  corporation,  and 
as  much  money  belonging  thereto  as  pos- 
sible; to  pay  themselves  large  salaries  for 
services  performed  for  the  railroad  ;  and 
thus  loot  and  consumeallof  the  substance 
of  the  company  before  they  can  be  gotten 
rid  of  by  due  course  of  law.  Your  peti- 
tioners further  charge  that  the  said  con- 
spirators Intend,  If  they  can  get  pos8<>fl- 
sion  of  the  properties  of  the  defendant 
companies,  to  pay  out  of  the  money  be- 
longing to  them  larjje  sums  which  they 
have  contracted  to  pay  In  their  efforts  to 
enforce  their  fraudulent  and  fictitious 
claims.  And  your  petitioners  further 
charge  that,  unless  restrained,  these  con- 
spirators, who  are  Insolvent,  will,  if  they 
get  possession  of  the  funds  of  the  defend- 
ant companies,  thus  squander  and  waste 
the  same,  and,  when  after  the  properties 
are  restored  to  the  companies,  they  will 
be  found  to  have  been  despoiled  and  dam- 
aged irreparably. "  Therels  much  more  to 
the  same  effect,  all  of  which  Is  supported 
by  affidavit,  although  It  Is  but  just  to  say 
there  are  counter-affidavits.  But  'enough 
appears  to  vindicate  the  propriety  of 
Judge  Kelley's  action  in  deciding  to  pause 
and  to  hear  counsel  on  all  the  questions 
brought  before  him,  before  taking  action 
on  the  order  made  by  Judge  Bolen.  But 
be  that  as  it  may,  he  was  acting  judicial- 
ly, and  that  ought  to  end  the  case,  so  far 
as  this  proceeding  is  concerned.  And 
now,  having  said  this  much,  I  will  only 
add  that  I  can  but  deplore  the  action  of 
this  court.  It  not  only  does,  In  my  opin- 
ion, manifest  injustice  in  the  present  case; 
but  violating,  as  I  think  It  does,  rules  of 
law  that  have  been  settled  for  centuries. 
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it  is  likely,  if  adhered  to,  to  be  productive 
of  infinite  misciiief  in  the  future.  If  this  is 
a  proper  case  for  q.  mandamus,  it  will  be 
difflcDit  to  determine  hereafter  what  func- 
tions of  the  judiciary  in  Virginia  are  judi- 
ciHl  and  what  are  ministerial,  and  thus 
confusiou  will  inevitably  result.  At  all 
events,  with  my  views  of  the  case,  I 
would  be  untrue  to  myself  and  to  my  offi- 
cial trust  did  I  not  enter  my  emphatic  dis- 
sent from  the  opinion  o!  the  court  and  tlie 
order  to  be  entered. 

Fau.nti.eroy,  J.,  concurred  in  the  opin- 
ion of  Lewis,  P. 


(n  Oa.  twt  

O'CoNKBLt.  ▼.  East  Tennessee,  V.  &  G. 
By.  Co. 

(Aipreme  Court  of  Oeorgia.  May  Zl,  1891.) 
WiTm-C!ouB8S8  —  Obstbcotions  —  Action  »ob 
Damaoes. 
When  a  railway  company  erects  an  em- 
banlmient  for  its  track  along  the  margin  of  a  river, 
the  accumulated  waters  of  which,  in  times  of 
flood,  had  previously  escaped  on  ihat  side,  it  be- 
ing lower  than  the  other,  bat  which  thereafter, 
and  because  of  the  embankment,  overflowed  the 
opposite  side  more  than  it  had  done  before,  and 
thus  injured  land  there  situate,  the  owner  has 
a  right  of  action  against  the  company ;  or  if,  by 
the  erection  of  sucli  embankment,  the  river  was 
deflected  from  its  natural  course,  or  deposits  were 
made  therein  so  as  to  raise  its  bottom,  and  from 
eittier  of  these  causes  such  land  was  injured  by 
the  river  when  swollen,  a  recovery  may  be  had 
f«  the  damages  thereby  occasioned. 

(Syllabus  bv  th«  Comt.) 

.  Error  from  superior  court,  Bibb  county; 
A.  I..  MiLLEB,  Judge. 

Guatin,  Guerry  S  Hull,  for  plaintiff  in 
errur.  Bacon  &  Rutherford,  tor  defendant 
In  error. 

Lumpkin,  J.  The  precise  question  in 
tills  case  Is  whether  the  owner  of  land  on 
tbebaukof  a  river  can  without  liability 
erect  ou  his  own  land  an  embankment 
which  increases  the  overflow  in  times  of 
flood  upon  the  lands  of  the  opposite  pro- 
prietor, to  the  injury  thereof;  or  is  there 
any  duty  for  each  owner  to  receive  upon 
bis  land  the  share  allotted  it  by  nature 
of  the  flood-waters  of  the  river.  It  is  con- 
tended by  defendant's  counsel  that  the 
overflow  from  a  river  in  time  of  flood  or 
freshet  is  surface  water,  against  which,  by 
the  common  law.  a  man  may  protect 
himself  without  regard  to  the  couse- 
quences  to  bis  neighbor.  Many  cases 
cited > by  him  make  a  distinction  between 
the  common  law  and  the  civil  law  as  to 
snrfoce  water;  the  former  allowing  the 
land-owner  to  dispose  of  it  in  any  nay, 
the  latter  restraining  him  from  so  using  it 
as  to  injure  his  neighbor's  tenement. 
There  is  authority  to  show  that  there  is 
no  difference  between  tlie  common  and 
the  civil  law  in  this  respect,  but  that  the 
common  follows  the  civil  law.  Gillham  v. 
Railroad  Co..  49  111.  484;  Gorniley  v.  San- 
lurd,  52  III.  158;  and  the  able  opinion  in 
Boyd  V.  Conklin,  54  Mich.  583,  20  N.  W. 
fivp.  585.  There  is  much  conflict  in  the 
American  cases,  (Wasbb.  Easem.  p.  48Q, 
^S,  et  seq.,)  the  majority  of  the  states 
wenjing  to  follow  the  so-called  "civil  law 
nile."    Thus   It   is   material  to  consider 


.whether  the  overflow,  as  above  stated,  is 
properly  classed  with'surface  water.  This 
depends  upon  the  configuration  of  the 
country,  and  the  relative  position  of  the 
water  after  it  has  gone  be.vond  tbe  usual 
channel.  If  the  flood-water  becomes  sev- 
ered from  the  main  current,  or  leaves  the 
stream,  never  to  return,  and  spreads  out 
over  the  lower  ground,  it  has  liecome  sur- 
face water;  but  If  It  forms  a  continuous 
body  with  the  water  flowing  in  the  ordi- 
nary channel,  or  If  it  departs  from  such 
channel  aolivo  revfirtendl,  presently  to  re- 
turn, us  by  the  recession  of  the  waters.  It 
is  to  be  regarded  as  still  a  part  of  the 
river.  The  identity  of  a  river  does  not 
depend  upon  the  volume  of  water  which 
may  happen  to  flow  down  its  course  at 
any  particular  season.  The  authorities 
hold  that  a  stream  may  be  wholly  dry  at 
times  without  losing  the  character  of  a 
water-course.  So,  on  the  other  hand,  It 
may  have  a  "flot)d  channel,"  to  retain  the 
surplus  waters  until  they  can  be  dis- 
charged by  the  natural  flow.  The  low 
places  on  a  river  act  as  natural  safety- 
valves  in  times  of  freshet;  and  the  defend- 
autrlaimsthe  right  to  stopnpone  of  these 
without  liahility  for  ensuing  damage. 

The  English  case»  on  the  question  are 
not  numerous,  though  from  the  decisionR 
and  dicta  of  the  judges  the  law  appears  to 
be  well  understood  and  settled. .  In  Rex  v. 
Commissioners,  etc., of  Paghum,8  Barn.  & 
C.  355,  it  was  held  that  an  owner  of  land  on 
the  seashore  could  erect  works  to  protect 
his  land  from  encroachments  by  the  sea, 
without  liability  for  damage  inflicted  on 
bis  neighbor.  The  sea  was  called  a  "com- 
mon enemy,"  against  which  each  might 
fortify  at  will.  It  appeared  in  Bex  v. 
Trnfford.  1  Bam.  &  Adol.  874.  that  a  ca- 
nal bad  been  built  by  authority  of  parlia- 
ment, and  carried  across  a  river  and  the 
adjoining  valley  by  means  of  an  aqueduct 
and  an  embaulcment  containing  several 
arches.  A  brook  fell  into  the  river  above 
its  point  of  intersection  with  the  canal. 
In  times  of  flood  the  water,  which  was 
then  penned  back  into  the  brook,  over- 
flowed its  banks,  and  was  carried,  by  the 
natural  level  of  the  country,  througli  the 
arches  into  the  river,  doing  much  mischief 
to  the  lands  over  which  it  passed.  The 
aquecluct  was  sufllclently  wide  for  the 
passage  of  the  river  at  ail  times  but  those 
of  high  flood.  The  occupiers  of  theinjured 
lands  adjoining  the  river  and  brook,  for 
the  protection  thereof,  erected  banks, 
(called  "fenders,")  so  as  to  prevent  the 
flood- water  from  escaping;  consequently 
the  water,  in  time  of  flood,  came  down  in 
so  large  a  body  against  tbe  aqueduct  and 
canal  as  to  endanger  them,  and  obstruct 
the  navigation.  The  fenders  were  not  un- 
necessarily high,  and  without  them  many 
hundred  acres  of  land  would  be  exposed 
to  Inundation.  It  was  held  that  the  de- 
fendants were  not  justified,  under  these 
circumstances,  in  altering  for  their  own 
benefit  thecoursein  which  theflood-water 
had  been  accustomed  to  run ;  that  there  was 
no  difference  In  tlils  respect  between  flood- , 
water  and  an  ordinary  stream  ;  that  an  ac- 
tion would  have  lain  at  thesuit  of  au  indi- 
vidual; and,  consequently,  that  an  indict- 
ment lay  where  the  act  affected  the  public. 
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Tbe  conviction  was  accordingly  sustained. 
The  doctrine  of  Hex  r.ComniisBloners.etc., 
o{  Pagliani,  supra,  was  sought  to  be  ex- 
tended to  this  case,  bat  Tentbrdbn,  C.  J., 
who  had  rendered  the  decision  in  that  case, 
said:  "It  has  long  been  established  that  the 
ordlnarycourseoTwater  cannot  be  lawfully 
changed  or  obstructed  tor  the  benefit  of 
one  class  of  persons,  to  the  injury  of  an- 
other. Unless,  therefore,  a  sound  distinc- 
tion can  be  made  between  the  ordinary 
course  of  water  flowing  in  a  bounded 
channel  at  all  usual  seasons,  and  the  ex- 
traordinary course  which  its  superabund- 
ant quantity  has  been  accustomed  to  take 
at  particular  seasons,  the  creation  and 
continuance  of  these  fenders  cannot  he 
Justified.  No  case  was  cited  or  has  been 
found  that  will  support  such  a  distinction. 
The  Pagbam  Case  *  *  *  Is  of  a  very 
different  kind.  *.  *  *  In  the  one  case 
the  water  is  prevented  from  coming 
where,  within  time  of  memory  at  least,  it 
never  had  come ;  in  the  other  It  is  prevent- 
ed from  passing  in  the  way  In  which,  when 
the  occaBioQhappened.it  had  been  always 
accustomed  to  pass."  This  seems  to  be 
an  authoritative  enunciation  of  the  com- 
monlaw.  Menzles v.Breadalbane,^  Bligh. 
(N.  S.) 414,  is  directly  in  point,  but  was  de- 
termined by  the  law  of  Scotland.  Yet  the 
lord  chancellor  said:  "It  is  clear  beyond 
the  possibility  of  a  doubt  that  by  the  law 
of  England  such  an  operation  could  not 
be  carried  on.  The  old  course  of  the  flood 
stream  being  along  certain  lands.  It  is  not 
competent  for  the  proprietors  of  those 
lands  to  obstruct  that  old  course  by  a 
sort  of  new  water-way,  to  the  nrejudice 
of  the  proprietor  nn  the  other  side."  in 
Attorney  General  v.  Earl  of  Lonsdale,  L. 
B.TEq.  387,20  Law  T.  64,  It  wasntterapt- 
ed  to  extend  the  sea  doctrine  to  the  case 
of  a  tidal  river,  but  Vice-Chancellor  Mali.vb 
refused  to  so  extend  it  on  the  authority  of 
Menzles  v.  Breadalbane,'  supra,  saying 
that  Lord  Eldon  put  that  case  upon  the 
general  law  of  England.  In  Mason  v. 
Railway  Co.,  L.  R.  6  Q.  B.  .581,  we  And  a 
dtctam  by  Blackbc'RN,  J.,  as  follows: 
"Before  the  canal  was  made,  the  person 
whose  estate  the  plaintiff  now  has,  had 
the  ordinary  rights  and  liabilities  of  a 
riparian  owner  on  the  banks  of  a  natural 
stream.  He  was  entitled  to  have  the 
water  flow  to  him  io  Its  natural  state,  so 
far  as  that  was  a  beneflt,— as,  for  in- 
stance, to  turn  his  mill,  nr  water  his  cat- 
tle: and  he  was  bound  to  submit  to  re- 
ceive the  water,  so  far  as  it  was  a  nui- 
sance, as  by  its  tendency  to  flood  bislands. " 
Lawrence  v.  Railroad  Co.,  4  Eng.  Law  & 
Eq.  265,  16  Q.  B.  643,  is  considerably  in 
point.  A  railway  was  constrncted  across 
certain  low  lands  adjoining  a  river,  over 
which  the  flood-waters  used  tn  spread 
themselves.  These  low  lands  were  sepa- 
rated from  the  plaintiff's  lands  by  a  bank, 
constructed  under  certain  drainage  acts, 
which  protected  the  plaintiff's  lands  from 
floods.  By  the  construction  of  the  rail- 
way the  flood-waters  could  not  spread 
themselves  as  formerly,  but  were  penned 
up  and  flowed  over  the  bonk  upon  the 
plalatiB's  lands.  It  was  held  that  an  ac- 
tion would  lie  against  the  company  for 
the  Injury.    Fattkson,  J., said:  "Prima 


facie  this  would  give  the  plaintiff  a  cause 
of  action,  and  the  question  is  whether  the 
company  are  protected  by  their  act;"  a 
question  which  cannot  arise  in  our  law. 
In  connection  with  the  cases  of  Rex  v. 
Trafford  and  Lawrence  v.  Railway  Co., 
supra,  it  must  be  borne  in  mind  that  the 
first  obstruction  of  the  flood- waters  there 
mentioned  is,  in  England,  Justifled  by  the 
statute  authorizing  it,  and  theref<ire 
stands  on  much  the  samefootlng  as  a  nat- 
ural obstruction;  but.  the  liabiTity  of  the 
other  party,  who  erected  the  second  ob- 
struction without  statnte  authority, 
springs  from  the  common  law.  No  En- 
glish authority  has  been  found  to  contro- 
vert these  principles,  but  the  test-writers 
recognize  them  as  settled  law.  Woolr. 
Waters,  213.  (78  Law  Lib.  212;)  Crabb, 
Real  Prop.  420, J64  Law  Lib.  263;)  Michari 
&  Vf.  Gas.  &  water,  (London  Ed.  1S84,) 
pp.  218.  214,  666;  Ang.  Water-Courses.  S§ 
8&,  834;  Gould,  Waters,  §§  160,  209. 

In  grouping  the  American  cases,  those 
tending  to  sustuin  the  contention  of  the 
defendant  in  error  will  flrst  be  stated. 
Taylor  v.  Fickas,  64  Ind.  167,  was  much 
relied  upon.  There  the  injury  was  caused 
by  the  obstruction  of  the  passage  of  drift- 
wood, both  owners  being  on  the  same  side 
of  the  river,  and  the  lower  owner  haviog 
planted  a  row  of  trees  along  the  dividing 
line.  The  opinion,  It  is  true,  treats  over- 
flow in  fiood  times  as  surface  water,  but 
it  will  he  noticed  that  nothing  is  said  or 
decided  about  changing  the  course  of  the 
water.  The  facts  are  obviously  different 
from  those  in  the  present  case.  In  Rail- 
road Co.  v.  Stevens,  73  Ind.  278,  the  plain- 
tiff's land  was  between  the  river  and  the 
railroad  embankment.  The  overflow  is 
treated  as  surface  water,  and  the  road 
held  not  liable;  but  it  would  seem  that  . 
the  water  doing  the  damage  had  left  the 
river,  never  to  return.  Turnpike  Co.  v. 
Green,  99  Ind.  205,  follows  the  last  case. 
The  turnpike  was  flooded  because  of  an 
embankment  erected  by  Green  to  protect 
his  land  from  overflow,  both  parties  be- 
ing on  the  same  side.  It  was  held  that 
the  company  could  not  recover.  But  note 
that  the  court  ad  verts  to  the  fact  that  the 
company  did  not  own  the  soil  over  which 
the  pike  ran,  but  merely  had  an  easement 
therein.  McCormlck  v.  Railroad  Co.,  67 
Mo.  433,  ran  also  be  distinguished.  Here 
the  overfiowing  water  left  the  stream  per- 
manently, and  entered  a  pond  formed 
thereby  and  by  other  surface  water,  the 
draining  of  which  pond  caused  the'injury 
sued  for.  In  Shane  v.  Kailroad  Co.,  71 
Mo.  237,  the  overflow  is  apparently  treat- 
ed assurface  water,  although  It  had  a  way, 
through  a  slough,  back  into  the  stream. 
But  thecourt applied  theclvll  taw,  and  held 
the  railroad  liable.  This'  case,  together 
wlththatof  Mc(^orraick  v.  Railroad  Co., 70 
Mo.  359,  Is  overruled,  in  so  far  as  the  civil 
law  was  followed,  by  Abbott  v.  Railroad 
Co.,  20  Amer.  &  Eng.  R.  Cas.  103,  and  the 
common  law  as  to  surface  water  returned 
to.  In  this  last caneitissaid  thattheuourt 
in  the  Shane  Case  treated  the  overflow  as 
part  of  the  stream,  and,  therefore,  that 
the  decision  was  correct  on  comnion  lav 
principles.  In  the  .\bbott  Case,  the  court 
expressly  assumes  the  waters  to  be  surface 


Digitized  by 


Qoo^^ 


Oa.) 


O'CONNEIX  V.  EAST  TENNESSEE,  V.  &  G.  BY.  CO. 


491 


waters.  It  seema  tbey  escaped  from  the 
bed  of  the  creek,  and  flowed  over  the  lands 
wlthoat  any  return.  Lamb  v.  Reclama- 
tion Diet.,  (Cal.)  14  Pac.  Rep.  625.  Is  not 
mocb  In  point.  The  defendant  was  a  pnb- 
lic  corporation  tor  the  purpose  of  reclaim- 
ing the  low  lands  protected  by  the  em- 
bankment, which  closed  up  a  slough 
throa^b  which  an  inconsiderable  part  of 
the  flood -waters  escaped  into  a  natural 
basin.  The  plaintiff's  land  lay  two  miles 
below,  on  the  opposite  side.  The  court 
applied  the  sea  doctrine  of  the  common 
law,  and  held  the  company  not  liable; 
hot  tbe  decision  is  mainly  rested  on  an- 
other flrronnd,  namely,  that  the  corpora- 
tion wus  not  liable  as  for  exerisinK  the 
right  of  eminent  domain:  and  in  view 
also  of  tbe  concurring  opinions,  the  case 
is  weak  on  the  qneetion  Inrolved  in  the 
case  at  bar.  See  below  for  an  earlier  de- 
cision by  the  same  court  looking  another 
way,  not  noticed  in  the  case  above.  In 
Hoard  v.  City  of  Des  Moines,  62 Iowa,  .326. 
17  N.  W.  Hep.  527,  the  plaintiff's  land  was 
between  tbe  river  and  tbe  embankment, 
and  It  was  held  that  tbe  plaintiff  had  no 
right  to  have  tlie  flood-watera  from  the 
river  pass  over  his  land  onto  that  of  an- 
other, althongli  they  fl  nally  Joined  the  rl  ver 
again  at  a  point  further  down.  At  first 
view.  Moyer  v.  Railroad  Co.,  88  N.  Y.  351, 
seems  to  support  the  defendant's  position; 
bat  a  close  examination  sliows  otherwiHe. 
Tbe  bompiniut  averred  that  the  damage 
was  caused  by  the  railroad  building  an 
embankment  on  the  opposite  side  uf  the 
river.  Evidence  was  offi-red  and  objected 
to,  to  show  damage  caused  by  raising  the 
tracks.  It  was  admitted;  the  railroad 
excepting.  Tbe  referee  included  in  his  hnd. 
log  for  the  plaintiB  the  damages  caused 
by  raising  the  tracks,  as  to  which  tbe 
complaint  alleged  nothing;  thus  tainting 
the  whole  finding  with  illegality  Tbe 
jodgment  was  reversed  for  the  error  in 
admitting  said  evidence  and  in  said  find- 
ing. The  court  say  tbe  defendant,  as  a 
matter  of  law,  would  not  be  liable  for  con- 
sequential damages  caused  by  tbe  raising 
of  tbe  embankment  on  the  company's 
own  land  in  a  proper  and  workman-like 
manner;  citing  Bellinger  v.  Railroad,  23 
N.  T.  47.  This  case  buses  the  freedom 
from  UabilUy  upon  the  legislative  au- 
thority, but  concedes  that  a  private  indi- 
vldaal  would  be  liableunder  the  samecon- 
ditions.  In  our  law  the  railroad  occupies 
no  better  position  in  this  respect  than  the 
private  inilividual. 

Now  will  be  stated  the  American  cases 
eoiniz  to  show  that  thedaferidant  is  lia- 
ble if  it  has  erected  the  obstruction  to  the 
flood-waters  of  the  river,  as  complained 
of  in  this  case.  The  surplus  waters  do  not 
cease  to  be  part  of  tbe  river  when  they 
spread  over  the  adjacent  low  grounds, 
wItboDt  well-defined  banks  or  channel, 
BO  long  as  they  form  with  it  one  body  of 
water,  eventually  to  he  discharged  through 
the  channel  proper.  Tnus  It  is  hel:l,  where 
the  waters  of  a  stream  disperse  themselves 
overlowground,  wlthoutany  well-marked 
course,  but  gather  op  lower  down  into  a 
defined  channel,  they  are  not  surface  wa- 
ter while  in  the  dispersed  state,  and  inter- 
ference with   theui  then  gives  the  injured 


party  a  right  of  action.  Macomber  v. 
Godfrey,  ION  Mass.  219;  Gillett  v.  Johnson, 
30  Conn.  180;  Briscoe  v.  Drought,  11  Ir. 
C.  L.  2ij0 ;  West  v.  Taylor,  16  Or.  165. 13  Pac. 
Rep.  665.  But  if  It  were  conceded  that  the 
overflow  Is  surface  water,  it  would  cer- 
tainly cease  to  be  such  when  turned  back 
Into  the  stream  by  the  defendant's  ob- 
struction. 8nllens  v.  Railroad  Co.,  74 
Iowa,  669,  38  N.  W.  Rep.  645;  Moore  v. 
Same,  75  Iowa.  268.  89  N.  W.  Rep.  390; 
Jones  V.  Hanno van,  55  Mo.  462;  Railroad 
Co.  V.  Archibald,  (Miss.)  7  South.  Rep. 
212.  Under  these  authorities,  this  declara- 
tion might  be  sustained  as  complaining 
that  the  defendant  prevented  the  flood- 
waters  from  becoming  surface  waters, 
and  threw  them  back  across  tbe  river  up- 
on plaintiff's  land.  See,  further,  as  to  sur- 
face water,  17  Cent.  Law  J.  42,  62;  Ang. 
Water-Courses,  §  108«  et  eeq. ;  Gould,  War 
ters,  §  263  et  seq.  But  it  is  not  necessary 
to  take  this  view,  as  the  following  au- 
thorities show  the  defendant  to  be  liable 
under  the  alleged  facts :  Where  the  effect 
of  the  defendant's  dike  was  to  retain  on 
the  land  of  the  plaintiff  flood-waters  from 
the  river  longer  than  they  would  other- 
wise remain,  the  injury  was  held  actiona- 
ble, and  the  demurrer  overruled.  Mont- 
gomery V.  Locke,  (Cal.)  11  Pac.  Rep.  874. 
Where,  in  a  freshet,  the  stream  broke  over 
one  of  its  banks,  carrying  a  part  of  it 
away,  it  was  held  that  the  owner  might 
replace  the  bank  with  a  dam,  provided  he 
did  not  build  higher  than  the  original 
bank,  or  otherwise  cause  the  water  to 
flow  differently  from  the  natural  flow. 
Pierce  v.  Kinney,  59  Barb.  56.  "It  Is  well 
settled  that  every  person  through  whose 
land  a  stream  of  water  flows  liiay  con- 
struct embankments  and  other  guards  on 
tbe  bank  to  prevent  tbe  stream  washing 
the  bank  away,  and  overflowing  and  In- 
juring his  land.  But  in  doing  this  he  must 
be  careful  so  to  constrnct  them  as  not  to 
throw  the  water  upon  his  neighbor's 
lands,  where  It  would  not  otherwise  go 
in  ordinary  floods.  If  he  does,  he  will  he 
liable  for  the  injury."  Walluce  v.  Drew, 
59  Barb.  413.  There  Is  no  distinction  In 
principle  or  authority  between  obstruct- 
ing the  flow  of  a  stream  at  1  ts  ordinary  lev- 
el and  in  time  of  flood.  Burwell  v.  Hob- 
son,  12  Grat.  322.  This  case  is  in  point, 
and  holds  the  defendant  liable.  Another 
case  in  point  Is  Crawford  v.  Ranibo,  44 
Ohio  St.  279,  7  N.  E.  Rep.  429,  holding  that 
flood-water  is  not  surface  water, and  that 
interference  therewith  gives  a  riglit  of  ac- 
tion. So  Byrne  v.  Railroad  Co.  (Minn.)  36 
N.  W.  Rep.  339,  holds  that  overflow  in 
times  of  high  water  is  not  surface  water, 
and  the  raijroad  Is  lialile  for  obstruction 
of  such  water  by  an  embankment  erected 
on  its  own  land.  See,  also.  Ran  v.  Ruli- 
road  Co.,  13  Minn.  442,  (Gil.  407.)  where 
the  railroad  made  an  exteDsIveexcavation 
on  its  own  land,  into  which  overflow  wa- 
ters from  the  Mississippi  river  entered,  to 
the  damage  of  an  adjoining  owner.  The 
railroad  was  liable.  Gerrish  v.  Clough, 
48  N.  H.  9.  97Amer.  Dec.  561,  and  notes, 
and  To  thill  v.  Scott,  43  Vt.  525,  seem  not 
to  involve  the  question  as  to  tbe  action 
of  the  water  in  times  of  flood,  but  are  ad- 
verse to  defendant  as  far  as  they  ((o.    In 


Digitized  by 


Google 


492 


SOUTHEASTERN  SEPOBTEB,  Vol.  18. 


(6a. 


Carriger  v.  Railroad  Co.,  7  Lea,  888,  the 
railroad  embankment  did  not  affect  the 
usaal  Bow  of  the  streama,  but  obstructed 
the  flood  channel,  and  threw  the  excesfl- 
ive  waters  upon  the  plaintiff's  lands. 
This  same  defendant  contended  that  they 
were  surface  waters,  which  it  had  a  right 
to  obstruct.  The  trial  court  gave  judg- 
ment tor  the  defendant,  holding  "that  the 
overflo  w  in  question  resulted  from  accumu- 
lations of  surface  water  caused  by  extra- 
ordinary rains,  and  that  the  law  relating 
to  surface  water,  and  not  that  of  running 
streams,  governs  the  case."  The  supreme 
court  said:  "The  question  to  be  deter- 
mined is,  Is  this  such  surface  water  as  to 
relieve  the  defendant?  •  •  •  The  springs 
and  their  branches  are  never-failing,  and 
flow  off  in  a  northward  direction,  towards 
the  farm  of  plaintiff.  In  ordinary  times 
they  find  outlets  through  the  caverns  or 
sinlca  in  the  earth.  In  extraordinary  times 
their  volumes  are  too  great  for  the  usual 
place  of  discharge.  These  springs  and 
branches  are  sometimes  large  and  some- 
times small;  stillthey  are  thetjamesprlngs 
and  branches,  requiring,  as  all  running 
streams  do,  sometimes  less  and  at  other 
timesmore  surface  for  thc'irescape.  •  •  • 
If  the  embanltment  had  been  erected  in  a 
valley,  near  a  low  banli  of  the  river,  which 
overflowed  at  high  tide,  but  escoped  in 
one  passage,  so  as  not  to  materially  in- 
jure adjoining  lands,  but.  If  obstructed 
by  the  embankment,  would  overflow  and 
damage,  as  iu  this  case,  we  thinic  it 
would  not  be  insisted  that  it  was  not  ob- 
ligatory on  the  defendant  to  build  a  cul- 
vert to  prevent  damage  that  must  cer- 
tainly come  with  the  high  tide.  Is  there  a 
difference  iu  reason  as  to  the  case  put 
and  the  one  at  bar?  We  think  not. 
While  they  may  not  be  so  frequent,  the 
overflows  from  the  branches  are  as  cer- 
tain as  those  from  the  river;  one  Is  as  cer- 
tainly a  constant  running  stream  as  the 
other.  •  •  •  It  is  no  defense  for  it  to 
say  that  it  was  only  in  extraordinary 
times  the  injuries  no  w  complained  of  could 
result.  The  rises  in  the  waters  had  for  all 
time  occurred  at  intervals  before  the  build- 
ing of  the  road,  and  it  was  to  be  conclu- 
sively presumed  they  would  occur  after- 
wards from  similiar  causes."  The  court 
entered  judgment  for  the  plaintiff.  This 
Is  a  stronger  cnse  than  the  one  now  to  be 
decided. 

Counsel  for  defendant  ably  and  strenu- 
ously insist  that  the  common,  and  not  the 
civil,  law  bo  applied  to  tnis  case.  The 
above  authorities  prove  that  the  common 
law  does  not  regard  the  waters  here  com- 
plained of  as  mere  surface  water,  but  as 
apart  of  the  river.  The  civil  law  might  be 
more  favorable  to  the  defendant's  case; 
for  it  seems  to  regard  the  flood-waters  of 
a  river  as  a  common  enemy,  against  which 
each  riparian  owner  may  build  defenses 
with  impunity.  Mailhot  v.  Pugh.SOLa. 
Ann.  1359,  citing  authorities.  Tlie  defend- 
ant also  claims  that  the  question  is  set- 
tled by  an  act  of  the  legislature,  and  cites 
section  2232  of  the  Code.  That  section 
says:  "All  persons  owning,  or  who  may 
hereafter  own,  lands  on  any  water-courses 
in  this  state,  are  authorized  and  empow- 
ered to  ditch  and  embank  their  lauds,  so 


as  to  protect  the  same  from  freshets  and 
overflows  in  said  water-courses:  provided, 
always,  that  the  said  ditching  and  em- 
banking does  not  divert  said  water-course 
from  its  ordinary  channel;  but  nothing 
shall  be  so  construed  as  to  prevent  the 
owners  of  land  from  diverting  un  navigable 
water-courses  through  their  own  lands." 
This  contention  may  be  answered  in  three 
ways:  First.  The  declaration  in  this  case 
distinctly  alleges  that  the  defendant  did 
divert  the  river  from  its  ordinary  channel, 
tor  which  act  the  statute  affords  no  shad- 
ow of  protection.  Secondly.  Tne  allega- 
tions of  the  declaration  do  not  show  that 
defendant  embanked  its  land  "so  as  to 
protect  the  same, "but  constructed  an  em- 
bankment on  which  to  lay  its  track,  with- 
out regard  to  any  consequeuces  of  benefit 
or  Injury  to  the  contiguous  country. 
Thirdly.  The  construction  long  ago  and 
repeatedly  put  by  this  court  on  the  last 
part  of  the  section,  which  says,  "Nothing 
shall  be  so  construed  as  to  prevent  the 
owners  of  land  from  diverting  unnavlgable 
water-courses  through  their  own  lauds, " 
necessitates  the  conclusion  that  this  whole 
statute  is  not  alterative,  but  only  declara- 
tory, of  the  common  law.  In  other  words,' 
the  legislature  did  not  intend  to  give  ripa- 
rian owners  the  privilege  ol  ditching  or 
embanking  their  lands,  or  of  diverting 
unnavlgable  water-courses,  so  as  to  injure 
neighboring  proprietors,  without  liability 
therefor.  Indeed,  the  power  of  the  legisr 
latura  so  to  alter  the  common  law  is  ex- 
pressly denied  in  Persons  v.  Hill,  33  Ga. 
8upp.  143.  And  in  Cheeves  v.  Danielly, 
80  Ga.  118,  4  S.  E.  Rep.  902,  the  same  view 
is  taken  as  to  the  intention  of  the  leg- 
islature in  passing  this  act.  It  is  true, 
these  cases  deal  with  the  diversion  of  an 
unnavlgable  stream,  but  it  would  be  ab- 
surd to  impute  to  the  legislature  two  con- 
flicting intentions  In  the  same  act;  and 
the  ground  taken  in  Persons  v.  Hill  will 
equally  well  support  the  same  rule  of  con- 
struction as  to  the  other  branch  of  the 
statute.  The  facts  in  Persons  v.  Hill  re- 
quire notice.  The  owners  were  on  the 
same  side  of  the  Flint  river,  into  which 
Beaver  creek  emptied  after  passing 
through  the  defendant's  land.  By  mutual 
agreement  between  the  upper  owner 
(plaintiff)  and  the  lower  owner,  (defend- 
ant,) theexpense  being  also  shared,  an  em- 
bankment was  erected  along  the  river  to 
keep  back  the  flood- waters  which,  from 
the  facts  of  the  case,  seemed  to  have  this 
course,— that  is  to  say,  coming  out  on 
plaintiff's  land,  they  flowed  across  the 
same  over  defendant's  land  into  the  creek, 
by  which  they  would  empty  back  into  the 
river.  The  embankment  not  being  kept 
up  according  to  the  agreement,  defendant 
proposed  to  protect  himself  by  diverting 
the  creek  through  a  canal  on  his  own  land 
to  the  river  and  huildlug  an  embankment 
along  his  side  of  the  canal.  This  canal 
would  make  an  opening  through  the  high 
bank  of  the  river,  and,  with  theemback- 
ment,  would  allow  and  cause  the  high 
waters  to  back  up  on  the  plaintiff's  land. 
Tills  court  granted  an  injunction  against 
the  construction  of  the  canal,  but  allowed 
the  defendant  to  continue  the  embankment. 
One  great  difference  from  the  present  casa 
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might  he  found  In  the  agreement  tor  con- 
elderation  to  have  thecoinmon  protection 
ol  the  flnit  embankment.  8t!e  Railway  t. 
Lawton.  75  Ga.  192.  But  at  any  rate  the 
decision  doesnot  contemplate  that  defend- 
ant's individual  embankment  would  injure 
the  plaintiffs  land,  such  an  inference  being 
IncoDHistent  with  the  plain  language  of 
the  opinion  on  page  197. 

There  is  another  section  of  the  Code, 
not  cited  or  discussed  in  the  argument, 
which  deserves  mention  in  this  connection : 
"No  person  shall  be  permitted  to  make 
or  keep  up  any  dam  to  stop  the  natural 
coarse  of  any  water, so  as  to  overflow  the 
lands  of  any  other  person,  without  his 
consent;  nor  shall  any  person  stop  or  pre- 
vent any  water  from  running  off  of  any  per- 
son's field,  whereby  such  person  may  be 
prevented  from  planting  in  season,  or  re- 
ceive any  other  injury  thereby ;  norsoasto 
turn  the  natural  course  of  any  water  from 
one  channel  or  swamp  to  another,  to  the 
prejudice  of  any  person."  Code,  §1607.  This 
statute  was  passed  September  29, 1773,  and 
apparently  revived  by  the  act  of  February 
25,  1784,  (Marbury  &  C.  Dig.  p.  404.)  being 
recognized  bysubsequentamendmentsand 
by  the  Codes,  (Acts  1855-56,  p.  12 ;  Acts  1865- 
66,  p.  27.)  It  Is  put  iu  the  Code  under  the 
head  "Cultivation  of  Rice,"  but  from  read- 
ing the  original  act  (Marbury  &  C.  p.  178) 
It  is  by  no  means  clear  that  it  was  intend- 
ed to  apply  only  on  rice  farms. ,  Neither 
the  title  nor  the  body  of  the  act  contains 
the  slightest  intimation  to  that  effect.  Its 
terms  are  as  broad  and  general  as  they 
well  could  be.  The  preamble,  it  is  true,  in 
stating  the  mischiefs  to  be  remedied,  de- 
scribes such  as  probably  were  common  in 
the  localities  where  rice  was  cultivated, 
though  even  here  there  is  no  distinct  allu- 
sion to  rice  culture.  These  mischiefs  may, 
as  a  matter  of  history,  have  occasioned 
the  enactment  of  thestaute.  But  might 
not  the  legislature  have  deemed  it  wise  to 
pass  a  general  law,  applicable  in  all  por- 
tions of  the  state  where  similar  mischiefs 
were  likely  to  happen  ?  It  is  not  incon- 
sistent with  the  purpose  of  an  act  for  cur- 
ing a  special  class  of  mischiefs  to  provide 
therein  a  remedy  at  the  same  time  for  all 
mischiefs  of  that  genus.  On  the  contrary, 
that  would  be  a  highly  proper  mode  of 
legislation.  If  the  preamble  is  not  to  be 
given  a  controlling  and  restrictive  effect, 
this  act  alone  would  completely  and  effect- 
ually disposeof  thepresent  case,  as  the  dec- 
laration alleges  acts  by  the  defendant 
which  violate  the  law  in  question  if  it  was 
intended  to  have  a  general  application. 
But,  since  It  is  unnecessary  for  the  pur- 
puses  of  this  case  to  measure  the  extent  of 
this  statute,  the  question  is  not  decided, 
especially  as  it  deserves  more  argument 
and  consideration.  It  was  urged  in  the 
argument  that  the  law  ought  to  encour- 
age the  reclaiming  and  improvement  of 
lands  which  are  subject  to  injury  from  the 
natural  action  of  floods  and  surface  water, 
and  It  is  surprising  to  flnd  this  argument 
unqupstioningly  relied  upon  in  many  cases 
which  are  supposed  to  follow  the  common 
law  of  surface  water.  The  error  therein  is 
easily  exposed,  for  to  the  same  extent  as 
the  land  of  an  adjoining  owner  is  damaged 
by  the  improvement  ou  the  defendant's 


land.  BO  far  exactly  is  the  development  of 
the  damaged  land  set  back  and  retarded. 
The  defendant  might  bring  his  land  to  per- 
fection for  bis  uses,  and  then  have  all  that 
good  work  ruined  by  the  first  measures  of 
improvement  adopted  by  his  lesH  progress- 
ive neighbor.  The  rule  contended  for  by 
the  defendant  would  be  a  poor  encourage- 
ment to  painstaking  labor  engag^ed  in  re- 
claiming unprofitable  laud.  Every  one  is 
charged  with  notice  of  nature's  opera- 
tions ;  but  who  can  tell  when  a  man  will 
build  his  bulwarks  against  the  flood? 
There  is  no  public  policy  to  allow  one 
land-owner  to  improve  his  condition  at 
the  cost  of  his  neighbor;  but  the  improver 
must,  at  his  peril,  see  to  It  that  the  bene- 
fit to  himself  is  large  enough  to  pay  both 
him  and  his  neighbor's  damage.  If  any. 
The  law  does  not  look  to  the  interest  of 
one  individual,  but  recognizes  and  enforces 
the  duties  implied  in  his  relation  to  others. 
Of  course,  for  these  principles  to  apply, 
there  must  be,  as  in  this  case,  an  invasion 
of  some  tangible  right.  Peel  v.  City  of  At- 
lanta, 85  Ga.  138, 11  S.  E.  Rep.  582.  And  it 
must  not  be  understood  that  this  discun- 
sion  rules  anything  beyond  the  questions 
contained  in  this  particular  case.  Un- 
doubtedly there  is  a  class  of  rare  cases  not 
within  the  general  rule,  as  indicated  by 
the  eloquent  language  of  Aonew,  J.,  in 
Railroad  Co.  v.  Gillelnnd,  66  Pa.  St.  462, 
where  he  says:  "There  is,  therefore,  no 
liability  for  extraordinary  floods, — those 
unexpected  visitations  whose  comings 
are  not  foreshadowed  by  the  usual  course 
of  nature,  and  must  be  laid  to  the  ac- 
count of  Providence,  whose  dealings, 
though  they  may  afflict,  wrong  no  one.  ^ 
But  such  is  not  the  case  made  by  this  dec- 
laration. For  the  foregoing  reasons  it  is 
evident  that  the  court  erred  in  sustaining 
the  demurrer  to  the  declaration.  Judg- 
ment reversed. 

— ^—  (87  Oa.  294) 

Pbitchabd  v.  Savannah  St.&  R.  R.  R.Co 
{Supreme  Court  of  OeorgUx.     Hay  27, 1891.) 
Action  ros  PiBgOKi.1,  Injukieb— Abatshent. 
An  action  against  a  railroad  company  for 
I>eraonal  iniaries,  pending  when  the  act  ot  No 
vember  liS,  1889,  amending  section  S967  of  the 
Code,  was  passed,  was  not  abated  by  the  death 
ot  the  plaintiff;  nor  is  that  act,  as  applicable  to 
actions  pending  at  the  time  ol  its  passage,  oncon- 
stitutional. 
(SyUainu  by  Ote  Court.) 

Error  from  superior  court,  Chatham 
county ;  R.  Fallioant,  Judge. 

Jackson  &  Whatley  and  A.  C.  Wright, 
for  plaintiff  in  error.  Lawton  A  CuBoiag- 
bam,  for  defendant  in  error. 

LcMPKiN,  J.  The  first  proposition  stat- 
ed in  the  above  head-note  was  settled  by 
this  court  in  the  case  of  Johnson  v.  Brad- 
street  Co.,  13  S.  E.  Rep.  250,  (decided  at 
the  present  term.)  In  that  case,  however, 
the  main  question  was  whether  or  not  the 
above-mentioned  section  of  the  Code  ap- 
plied to  actions  for  libel,  and  no  question 
was  raised  in  the  argument  as  to  the  ap-. 
plicabillty  of  the  amending  act  to  pending 
suits,  or  its  constitutionality  as  to  them, 
if  held  applicable.  This  court,  in  the  case 
just  mentioned,  considered  the  first  of 
these  questions,  and  decided  that  the  act 
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did  apply  to  artions  pending  at  the  time 
of  ItB  passage.'bnt  <1id  not  dlscusB  It  In  ex- 
teaso  Id  the  opinion.  The  constitutional 
question  was  not  considered  or  decided  Id 
that  case.  We  will  now  examine  both  of 
them. 

As  stated  in  the  case  above  cited,  the 
language  of  the  ace  seems  sufficiently 
broad  and  comprehensive  to  include 
pending  actions.  The  law,  as  hmended, 
reads :  "  Nor  shall  any  action  of  tort  for 
the  recovery,"  etc.,  "abate  by  the  death  of, 
either  party."  The  words  "any  action" 
may  as  well  mean  any  action  now  In  exist- 
^nc^  as  any  action  hereafter  commenced, 
and  it  is  not  straining  to  give  them  this 
Interpretation.  In  Bailey  v.  State,  20  Qa. 
742,  very  similar  reasoning  isused.  Thelfig- 
Islatnre  had  passed  an  act  declaring  "  who 
are  quallfled  to  serve  as  Jurors  In  criminal 
cases,  "and  Its  first  section  enacted  that 
certain  described  persons  shall  be  "liable 
to  serve  as  Jurors  upon  the  trial  of  all 
criminal  cases."  The  second  section  be- 
gan :  "  When  any  person  stands  indicted, " 
etc.  Judge  Bennino  said:  "'Criminal 
eBaea'  Is  an  expression  that  includes  crirai- 
oal  cases  of  every  sort."  "'All  criminal 
eases'  includes  criminal  cases  of  every 
cind."  "'Any  person'  Is  a  universal 
term."  The  act  In  question  was  accord- 
ingly held  applicable  to  cases  happening 
belore  ttspassage.  A  Vermont  act,  pro  rid- 
ing that  In  case  of  the  removal  of  sheriff  or 
high  bailiff  from  the  state  an  action  of  sctre 
thcias  may  be  brought  directly  upon  the  re- 
cognizance of  such  officer,  was  held  to  ap- 
ply to  all  causes  of  action,  whether  existing 
at  the  time  it  took  effect  or  accruing  there- 
after,  although  the  act  contained  no  pro- 
vision expressly  applying  it  to  pending 
actions.  Hine  v.  Ponierny,  89  Vt.  211.  In 
Kimbray  v.  Draper,  L.  R.  3  Q.  B.  160,  it 
was  held  that  a  statute  requiring  plain- 
tiffs to  give  security  for  costs  In  certain 
cases  applied  to  such  cases  then  pending; 
citing  Wright  v.  Hale,  6  Hnrl.  &  N.  m. 
In  wblcb  it  was  held  that  when  the  plain- 
tiff in  any  action  recovers  less  than  five 
pounds,  he  shall  not  be  entitled  to  any 
costs  if  the  Judge  certifies  to  deprive  blm 
of  them,  and  the  Judge  may  so  certify  In 
an  action  commenced  before  the  passage 
of  the  act.  In  Hepburn  v.  Curts,  7  Watts, 
800,  It  was  held  that  the  legislature  may 
pass  laws  affecting  "suits  pending,  and 
give  to  a  party  a  remedy  which  he  did  not 
previously  possess,  or  modify  an  existing 
remedy,  or  remove  an  Impediment  In  the 
way  of  recovering  redress  by  legal  pro- 
ceedings." An  action  of  aaaumpait  was 
proceeding  In  the  name  of  a  Arm,  which 
included  among  its  members  one  Samuel 
Hepburn,  against  another  firm  of  which 
the  same  man  was  also  a  member.  De- 
fendants inslpted  that  the  suit  could  not 
be  maintained,  because  the  same  person 
was  among  both  the  plaintiffs  and  the  de- 
fendants. The  objection  was  sustained, 
and  a  bill  of  exceptions  taken.  While 
these  proceedings  were  pending,  the  legis- 
lature passed  an  act  providing  In  effect 
that  an  action  brought  by  one  firm 
against  another  should  not  abate  by  rea- 
son of  one  individual  being  a  member  of 
both  firms,  and  it  was  held  that  this  act 
applied  to  the  case  then  pending.    A  mar- 


ried woman  sued  alone  tor  personal  in]n- 
les  to  herself,  when  she  hkd  no  right  to 
bring  such  action  without  being  Joined 
therein  by  her  husband.  While  her  case 
was  pending,  the  legislature  of  Wisconsin 
passed  an  act  authorizing  married  women 
to  bring  such  suits  alone,  and  It  was  held 
that  this  a4.*t  applied  to  her  pending  suit, 
and  made  it  good,  even  though  it  mnst 
have  been  abated  if  a  motion  to  that 
effect  had  been  made  before  the  passage  of 
the  act.  McLiimans  v.  City  of  Lancaster, 
68  Wis.  696,  28  N.  W.  Rep.  689.  This  act 
was  also  distinctly  held  not  to  be  nncon- 
stltntlonal,  although  retroactive  as  to 
the  case  pending,  because  it  affected  only 
the  remedy.  lu  Weldon  v.  Whislbw,  1$ 
Q.  B.  Dlv.  784,  it  was  held'  that  a  married 
woman  might,  by  virtue  of  the  married 
woman's  property  act  of  1882,  sue  alone 
for  a  tort  committed  before  the  act  came- 
Into  operation,  the  law,  before  the  pas- 
sage of  that  act,  being  that  she  could  not 
sue  without  Joining  her  husband  with  ber 
in  the  action. 

Being  satisfied  that  our  act  of  1889,  now 
under  consideration,  was  Intended  to,and- 
does,  apply  to  pending  actions,  we  will 
now  inquire  into  its  constitutionality.  It 
will  be  noticed  that  some  of  the  following 
authorities  are  also  appllcahleto  theques- 
tlon  Just  disposed  of.  Section  6  of  the^ 
Code  provides  that  "laws  looking  only  to 
the  remedy  or  mode  of  trial,  may  apply  to 
contracts,  rights,  and  offenses  entered  In- 
to, or  accrued  or  committed  prior  to  their- 
passage."  The  couHtitution  of  1865  for- 
bade the  passage  of "  retroactive  laws,  in- 
juriously affecting  any  right  ofthecltiien.*' 
No  provision  against  retroactive  legisla- 
tion appears  in  the  constitution  of  1868. 
That  of  1877  forbids  the  passage  of  a 
"retroactive  law."  Construing  together 
the  above  constitutional  provisions  in 
connection  with  the  sectfon  of  the  Code 
cited,  we  take  it  that  they  all  amount  to 
substantially  the  same  thing,  and  mean- 
that  retroactive  laws,  which  do  not  Inja- 
riously  affect  any  right  of  the  citizen,  that 
is  to  say,  laws  curing  defects  In  the  reme- 
dy, or  confirming  rights  already  existing,, 
or  adding  to  the  means  of  securing  and  en- 
forcing the  same,  may  be  passed.  In  Bos- 
ton V.  Cummins,  16  Ga.  102,  it  was  held 
that  "retrospective  laws  often  operate  for 
the  benefit  of  society,  and  to  repudiate 
th^ra  altogether  would  be  to  obliterate  a 
large  portion  of  the  statute  law  of  the 
state,  and  accordingly  it  was  ruled  that 
a  registry  act,  requiring  deeds  to  be  re- 
corded within  a  limited  time,  applied  to 
deeds  executed  before  the  passage  of  the 
act.  In  the  same  volume,  in  Knight  v. 
Lasseter,  151,  It  was  held  that  an  act 
operating  only  on  the  remedy,  though 
retrospective,  was  not  unconstitutional. 
The  legislature  of  Mississippi  passed  an 
act  authorizing  a  court  of  chancery  to  re- 
fuse confirmation  of  a  sale,  provided  the 
party  objecting  to  the  confirmation  would 
make  a  certain  bond,  and  it  was  held  that 
the  provisions  of  this  act  applied  to  a  sale 
made  under  a  mortgage  executed  prior  to 
the  passage  of  the  act,  and  that  as  the 
act  affootrd  the  remedy  only,  and  not  the 
mortgag.i^'s  contract  rights,  it  "was  not, 
therefore,  unconstitutional.     Before    the- 
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passage  of  this  net  the  power  of  acbancery 
court  tu  set  aside  a  sale  was  mnch  more 
limited.  Challe  ▼.  Aaron,  62  Miss.  29.  It 
is  not  anconstitutional  fur  the  legmlatare 
to  take  away  a  right  which  is  uot  vested, 
but  contingent  upon  some  event  subse- 
quent to  the  date  ot  the  statute.  Before 
the  occurrence  transpires  upon  which  an 
inchoate  right  is  to  become  vested  and 
unalterable,  a  law  may  be  passed  provid- 
ing, in  effect,  that  the  happening  of  such 
occurrence  shall  not  make  that  right  com- 
plete. Thns,  a  Joint  tenancy  may  be  con- 
verted into  a  tenancy  in  common,  thereby 
destroying  the  right  of  snrvivorabip,  and 
the  statute  will  apply  to  estates  already 
vested  at  the  time  of  its  enactment.  Burg- 
hardt  v.  Turner,  13  Pick.  588;  Bambangb 
T.  Bambangb,  11  Berg.  &  R.  191.  So  an 
estate  tall  may  be  changed  into  a  fee^sim- 
pie,  and  thereby  destroy  a  remainder  lim- 
ited upon  the  fee-tail.  De  Mill  v.  Lock- 
wood,  3  Blatcbf.  66.  -  It  has  been  often  held 
that  ibe  right  of  dower,  before  it  becomes 
consummated  by  the  death  of  the  hus- 
band, may  be  taken  awayorchangM  at 
the  pleasure  of  the  legislature.  Lucas  v. 
Sawyer,  17  Iowa,  617;  Noel  v.  Ewing,  9 
Ind.  37;  Hamilton  v.  Hirsch,  2  Wash.  T. 
2281;  Morrison  v.  Bice,  85  Minn.  436,  29  N. 
W.  Rep.  168;  Henson  v.  Moore,  104  111. 
403;  Barbour  v.  Barbour,  46 Me.  9;  7Law- 
Bon,  Rights,  Rem.  &  Pr.  S  8S67:  1  Shars.  & 
B.  Lead.  Cas.  Real  Prop.  300,  and  cases 
cited;  2  Hare,  Const.  Law,  824;  Couley, 
Const.  Lim.  (6th  Ed.)  440  et  seq.  In  Wil- 
bur v.  Gilmore,  21  Pick.  250,  it  was  held 
that  an  act  allowing  an  action  to  be 
brought  by  an  executor  for  an  Injury  In 
the  life-time  of  his  testator  was  not  un- 
constituttonal,  even  when  applied  to  a 
trespass  committed  before  this  act  went 
into  operation,  inasmuch  as  it  affected  the 
remedy  only.  "The  presumption  against 
a  retrospective  construction  has  no  appli- 
cation to  enactments  which  affect  only  the 
procedure  and  practice  of  the  courts,  even 
where  ibe  alteration  which  the  statutes 
make  has  been  disadvantageous  to  one  of 
tbe  parties.  *  *  *  A  law  which  merely 
alters  the  procedure  may,  with  perfect 
propriety,  be  made  applicable  to  past  as 
well  as  future  transactions.  •  •  •  No 
person  has  a  vested  rlghr.  in  any  course  of 
procedure,  nor  in  tbe  power  of  delaying 
Justice,  nor  of  deriving  benefit  from  tech- 
nical and  formal  matters  of  pleading.  He 
bas  only  the  right  of  prosecution  or  defense 
In  tbe  manner  prescribed,  for  the  time  be- 
ing, by  or  for  the  court  in  which  be  sues ; 
«nd  tf  a  statute  alters  that  mode  of  pro- 
epdure,  be  has  no  other  right  than  to  pro- 
ceed according  to  the  altered  mode.  The 
remedy  does  not  alter  the  contract  or  the 
turt.  It  takes  away  do  vested  right,  for 
the  defaulter  can  have  no  vested  right  in 
A  state  of  the  law  which  left  the  injured 
party  without,  or  with  only  a  defective, 
remedy."  End.  Interp.St.  S  285, and  cases 
«lted.  See,  also,  sections  286,  287.  "No 
person  can  claim  a  Tested  right  in  any 
particnlar  mode  of  procedure  for  tbe  en* 
lorcement  or  defence  of  his  rights.  •  •  • 
A  remedy  may  be  provided  for  existing 
rights,  and  new  remedies  added  to  or  sub* 
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stitnted  for  those  which  exist."  SeeSuth. 
St.  Const.  §  482,  and  cases  there  cited. 
Judge  Conley  lays  it  down  as  a  rule  that 
"a  party  has  no  vested  right  iu  a  defease 
based  upon  an  informality  not  affecting 
bis  substantial  equities."  Cooley,  Const. 
Lim.  454.  In  New  Orleans- v.  Clark,  95  D. 
S.  644,  the  court  held :  '"  It  is  competent 
for  tbe  legislature  to  impose  upon  a  city 
the  payment  of  claims  Just  in  themselves, 
for  which  an  equivalent  has  been  received, 
but  which,  from  some  irregularity  or 
(imlssion  in  the  proceedings creii ting  tbem, 
cannot  be  enforced  at  law. "  This  legisla- 
tion was  held  not  to  be  within  the  provis- 
ion of  the  constitution  of  Louisiana,  in- 
hibiting the  passage  of  a  retroactive  law. 
The  constitution  of  Louisiana  contains  a 
provision  similar,  in  effect,  to  that  of  our 
own.  "  The  best  general  rule  laid  down 
touching  the  validity  of  such  statutes  Is 
given  in  1  Kent,  Com.  466,  where  It  is  stat- 
ed that  statutes  which  go  to  confirm  ex- 
isting rights,  and  in  furtherance  of  the 
remedy  by  curing  defects,  and  adding  to 
the  means  of  enforcing  existing  obliga- 
tions, are  clearly  valid."  See  notes  to  ' 
Goshen  v.  Stonington,  10  Amer.  Dec.,  be- 
ginning on  page  131.  "Any  statute  which 
changes  or  affects  the  remedy  merely,  and 
does  not  destroy  or  impair  vested  rights, 
is  not  unconstitutional,  though  it  be  re- 
trospective, and  although,  in  changing  or 
affecting  the  remedy,  the  rights  of  parties 
may  be  incidentally  affected."  Rich  v. 
Flanders,  39  N.  H.  804.  The  decision  in 
this  case  was  made  in  construing  a  statute 
raakioR  competent  as  witnesses  i)ersons 
who  were  not  so  before,  and  it  was  held 
applicable  to  pending  suits,  tbe  act  ex- 
pressly so  declaring.  Sargent.  J.,  who 
delivered  the  opinion,  quotes  and  adopts 
the  following  language  of  Daniel  Webster 
in  his  argument  in  the  case  of  Foster  v. 
Essex  Bank,  16  Mass.  246:  "A  distinction 
must  be  made  between  acts  which  affect 
existing  rights,  or  impose  new  obligations, 
and  acts  which  give  new  remedies  for  exist- 
ing rights,  and  enforce  the  performance  of 
prevlouM  obligations."  See,  also,  cases 
cited  in  Rich  v.  Flanders,  supra.  In  Califor- 
nia it  was  held  that  an  act  requiring  a  pur- 
chaser of  property  sold  for  delinquen  t  taxes 
to  give  notice  of  theexpirution  of  tbe  time 
of  redemption  was  conetitutioual,  and  ap- 
plied to  sales  previously  made.  Oullahan 
V.  Sweeney.  (Cal.)  21  Pac.  Rep.  960.  "A 
statute  altering  tbe  mode  of  proceeding  in 
point  of  form,  In  a  suit  pending  when  the 
act  passed,  so  as  to  prevent  a  delay  and 
hasten  the  time  ot  trial,  is  not  unconstitu- 
tional. Such  an  act  will  be  construed  lib- 
erally, and  general  words,  not  expressly 
prospective,  will  be  applied  to  a  pending 
proceeding.  Thernletbat  astatuteshould 
not  be  BO  construed  as  to  affect  vested 
rights  does  not  apply  to  a  statute  which 
alters  the  form  of  the  remedy  merely." 
People  V.  Tihbets,  4  Cow.  884. 

We  have  quoted  copiously  from  the 
numerous  authorities  above  cited,  mak- 
ing little  comment  thereon,  because  they 
seem  to  be  strongly  in  point,  and  sustain 
the  doctrine  sought  to  be  established  more 
forcibly  than  would  perhaps  any  language 
ot  our  own.  The  case  of  Wilder  v.  Lump- 
kin, 4  Ga.  208,  clt«d  by  counsel  for  tbe  de- 
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fendant  in  error,  ia  not  in  conflict  with  uur 
conclusions  in  the  case  at  bar,  eitber  as  to 
the  applicability  ol  the  act  of  1889 to  pend- 
ing actions,  or  to  its  constitutionality. 
That  case  was  ruled  mainly  upon  the 
ground  that  the  act  of  1847,  providing  "it 
shall  not  be  necessary  to  make  securities 
on  appeal  and  injunction  bonds  parties  to 
writs  of  error, "  was  not  Intended  to  ap- 
ply to  cases  pending  at  the  time  of  its 
passage.  Judge  Nisbet  says,  in  effect, 
that  the  legislature  did  not  contemplate 
that  the  act  shonid  have  retrospective 
operation,  because,  by  its  own  terms,  it  Is 
made  to  take  effect  from  and  after  its  pas- 
sage. No  such  language  appearsln  theact 
of  1889.  Thisgreat  and  learned  judge  then 
proceeds  to  discuss  the  question  of  the 
constitatlonaUty  of  the  act  of  1847  as  to 
Its  applicability  to  pending  cases,  and 
concluded  that,  so  applied,  it  would 
not  be  constitutional.  It  appears  that 
the  rights  of  Lumpkin,  the  defendant  In 
error,  bad  been  fixed  by  a  judgment,  and 
a  subsequent  statute  affecting  the  manner 
In  which  that  judgment  might  be  setaside 
affected,  not  merely  the  remedy,  but  the 
right  itself.  Judge  Nisbet  lays  great 
stress  upon  this  Idea,  and,  after  referring  to 
Lumpkin's  rights  under  the  judgment  In 
bia  favor,  remarks  that  "to  give  the  law 
a  retrospective  operation  would  be  to  di- 
vest rights  which  had  alread.y  vested  in 
the  defendant  in  error."  We  will  not  fol- 
low him  further  through  the  opinion  deliv- 
ered In  this  case.  It  evidences  considera- 
ble research,  great  ability,  and  much 
learning,  and  has  become  celebrated.  Of 
the  correctness  of  the  decision,  in  so  far 
as  It  holds  tliat  the  act  was  not  intended 
to  be  applicable  to  pending  cases,  there 
can  be  no  doubt;  and  if  a  dlstinctiou  be- 
tween that  case  and  the  one  at  bar,  on 
the  constitutional  question,  cannot  be 
soundly  rested  on  the  fact  thatLumpkin's 
rights  were  vested  because  fixed  by  a  judg- 
ment, we  will  only  add  that  we  do  not 
feel  constrained  to  adopt  every  assertion 
made  in  th^  splendid  argument  of  our 
illustrious  predecessor.  The  act  of  the 
legislature  of  Tennessee,  construed  in  the 
case  of  Railroad  Co.  v.  Pounds,  which  case 
was  relied  on  by  counsel  for  the  defendant 
in  error,  as  will  be  seen  by  an  examination 
of  the  same,  not  only  affected  the  remedy, 
but  gave  a  new,  distinct,  and  additional 
causeof  action,  which,  of  course, could  not 
constitationaily  bedone.  ISAmer.  &  Eng. 
R.  Cas.  510.  The  same  criticism  is  applica- 
ble to  the  case  of  Osborne  v.  City  of  De- 
troit. 32  Fed.  Rep.  36.  In  the  latter  case 
an  act  limiting  the  amount  of  recovery  to 
be  had  for  injuries  occasioned  by  a  defect- 
ive sidewalk  was  held  not  applicable  to 
pending  suits.  So  it  appears  in  that  case 
that  not  only  was  the  plaintiff's  remedy 
affected,  but  also  the  measure  of  his  dam- 
ages a  substantial  matter.  After  a  care- 
ful consideration  of  the  questions  involved 
in  this  case,  and  in  view  of  the  authorities 
cited,  we  affirm  the  ruling  made  by  this 
court  in  the  case  of  Johnson  v.  Bradstreet 
Co.,  that  theact  of  1889  is  applicable  to 
actions  pending  at  the  time  of  its  passage; 
and  we  rule  in  the  present  case  that  this 
act,  when  ho  applied,  is  not  unconstitu- 
tional.   Judgment  reversed. 


(Oa. 

(87  Oa.  303) 

iJMiTB  et  ah  V.  Dobbins  et  &1. 

{Supreme  Court  of  Georgia,    May  27, 1891.) 

ExBCCTioN  —  Eqcitt  —  MnLTiPLiciTT  OF  Surra — 
Fraitd  of  DIebtor — Sale. 

1.  Wliere  several  executions  in  favor  of  differ- 
ent plaintiffs  have  been  levied  on  the  same  prop- 
erty, and  one  person  has  filed  in  resistance  to 
each  levy  a  separate  claim,  and  the  claim  cases 
thus  made  are  pending  in  court,  all  involTing 
the  same  quostioa,  and  it  being  one  upon  the  de- 
cision of  which  the  subjection  or  non-subjection 
of  the  property  to  all  the  executions  depends,  an 
equitable  petition  will  lie  in  favor  of  the  claim- 
ant against  all  the  plaintiffs,  jointly,  to  bring  to 
trial  all  of  the  claims  together,  and  dispose  of 
them  by  one  verdiot  and  judgment. 

2.  Ab  agreement  between  an  insolvent  debtor, 
whose  land  is  about  to  be  sold  at  sheriff's  sale 
under  execution,  and  another  not  a  party  to  the 
same,  to  the  effect  that  the  latter  will  purchase 
the  land  and  give  the  former  a  year's  time  to  re- 
fund the  purchase  money  with  interest,  and 
thereupon  convey  to  him  the  land,  the  plaintiff 
in  fi.  fa. ,  not  participating  in  the  agreement,  is  not 

§er  se  fraudulentas against  the debtor'screditors. 
or  is  such  agreement  rendered  fraudulent  by  a 
stipulation  that  the  debtor  should  have  the  crop 
then  upon  the  land  without  paying  for  It,  nor  by 
a  stipulation  that  the  succeeding  year's  crop 
should  be  the  property  of  the  purchaser  at  the 
sheriff's  sale  in  case  the  debtor  failed  to  take  the 
lana,  and  pay  for  it  within  the  time  agreed  upon. 
8.  After  the  purchase  of  the  land  at  the  sher- 
iff's sale,  in  pursuance  of  the  agreement  above 
set  forth,  the  purchaser  was  the  exclusive  owner 
thereof,  and  the  debtor  had  no  interest  in  it  sub- 
ject to  levy  and  sale.  That  the  purchaser  ex- 
tinguished the  debtor's  right  to  pay  lor  and  take 
the  land  by  paying  him,  or  his  assigns,  a  consid- 
eration for  such  extinguishment,  was  not  a  fraud 
upon  his  creditors,  the  debtor  having  paid  noth- 
ing whatever  for  such  right,  nor  upon  the  agree- 
ment out  of  which  it  sprang. 

(Syllabut  by  the  Court.) 

Error  from  superior  court,  Bartow 
county;  Thomas  W.  Mi lnkk.  Judge. 

The  following  Is  the  official  report  re- 
ferred to  in  the  opinion : 

DoDbinn,  by  his  bill,  alleged  the  follr>w- 
ing :  Some  time  previous  to  the  first  Tues- 
day in  October,  1881,  one  Burkhalter  had 
bargained  with  \V.  T.  Wofford.  then  in 
life,  to  sell  WoHord  certain  land,  describ- 
ing it,  and  for  the  purchase  price  of  the 
land  Wofford  had  given  Burkhalter  his 
promissory  notes,  taking  Burkhalter'n 
bond  for  titles.  Wofford  paid  a  part  of 
the  purchase  money,  and,  having  failed 
to  pny  the  balance,  Burkhalter  brought 
suit  therefor,  and  obtained  judgment  for 
the  amount  of  the  balance,  anil  had  exe- 
cution issued  uponthejudgnient,  and  levied 
upon  the  land,  after  filing  his  deed  to 
Wofford  In  the  office  of  the  clerk  of  the 
superior  court.  After  due  advertisement, 
the  land  was  sold  by  the  sheriff,  under  the 
levy,  on  the  first  Tuesday  in  October,  1881, 
at  public  outcry,  to  the  highest  bidder,  and 
was  knocked  off  to  complainant  for 
$4,150.  which  he  paid,  and  the  sheriff  made 
hlni  a  deed.  On  the  same  day,  and  after 
the  sale,  Wofford  asked  him  for  a  chance 
to  buy  the  land  back,  and  he  agreed  with 
Wofford  to  allow  him  to  do  so  at  the 
amount  of  his  (complainant's)  bid,  and 
8  per  cent,  interest  per  annum,  to  be  paid 
by  October  4th  following;  which  agree- 
ment was  reduced  to  writing,  and  a  copy 
of  it  is  annexed  to  the  blU.   Shortly  before 
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the  last-named  date,  Wottord  found  be 
was  unable  to  pay,  and  transferred  all  his 
rlghtu  under  the  contract  to  T.  R.  Jones, 
who  was  Wotlord's  creditor,  the  consider- 
ation of  the  transfer  being  the  settlement 
of  a  note  for  $800  held  by  Jones  against 
Wofford,  and  the  payment  of  $800  by 
Jones  to  Wofford.  On  September  28, 
1882,  Jones  presented  to  complainant  the 
writing  obtained  by  him  from  Wofford  and 
complainant,  desiring  to  hold  the  place, 
paid  Jones  $1,200  for  the  relinquishment  of 
all  Jones'  rights  under  the  writing,  and 
took  a  transfer  of  it.  All  the  transac- 
tions above  mentioned  were  in  good  faith, 
and  with  no  intention  on  complainant's 
part  to  wrongany  one,  and  he  believed  and 
believes  neither  Wofford  nor  Jones  had 
any  intention  to  wrong  any  one.  Com- 
plainant had  gone  into  possession  shortly 
after  tlie  sheriff's  sale,  was  in  possession 
whea  be  purchased  Jones'  rights,  and 
from  that  time  on  has  so  remained.  .After 
be  bad  been  in  possession  over  two  years, 
and  bad  made  valuable  improvements.  J. 
M.  Smith,  having  on  January  11, 1883.  ob- 
tained a  Judgment  against  Wofford,  had  a 
H.  /Ji.  iasaed  and  levied  on  a  portion  of  the 
land,  to  which  complainant  tiled  his 
claim,  which  claim  was  tried,  and  a  por- 
tion of  the  property  was  found  subject, 
and  complainant  moved  for  a  new  trial, 
which  was  granted.  Afterwards,  on  Sep- 
tember 1, 1886.  a  a.  fa.  in  favor  of  M.  L. 
Johnson  against  the  executrix  of  Wofford. 
one  in  favor  of  the  same  person  against 
Wofford,  and  one  in  favor  of  the  same 
person  as  guardian  against  Wofford,  were 
levied  on  the  land ;  and  complainant  filed 
separate  claims,  which  were  returned  to 
court,  and  are  now  pendiug.  On  January 
24,  1887,  a  B.  fa,,  in  favor  of  Satterfleld 
against  Wofford  as  principal,  and  J.  C. 
Wofford  as  Indorser,  was  levied  upon  the 
same  land,  and  to  this  complainant  filed 
bis  claim,  which  was  returned  to  court, 
where  it  is  now  pending;  but  since  theclaira 
was  Sled  Satterfield  has  died  intestate, 
and  there  is  no  administration  on  his  es- 
tate, for  which  reason  his  estate  Ih  not 
made  a  party  defendant.  Plaintiffs  in 
these  various  0.  faa.  claim  that  complain- 
ant procured  his  title  in  fraud  of  the  rights 
of  creditors  of  W.  T.  Wofford,  who  died  in 
May,  1884,  leaving  his  estate  utterly  in- 
solvent, and  besides  the  /?.  faa.  named 
there  are  a  number  of  others  which  will 
probably  be  levied  so  as  to  put  complain- 
ant to  the  annoyance  and  expense  of  a 
number  of  trials,  unless  this  bill  is  sus- 
tained cbmpelllng  all  of  the  Issues  to  be 
tried  and  disposed  of  therein.  All  the 
charges  of  fraud  are  denied  by  complain- 
ant. He  has  every  reaion  to  believe  and 
did  believe  that  the  sheriff's  sale  was  fair 
and  open,  and  nothing  done  to  deter  any 
one  from  bidding.  He  entered  into  bis 
agreement  with  Wofford  after  the  sale,  be- 
ing moved  l)y  appeals  being  made  to  him 
by  Wofford,  and  out  of  kind  feelings  ex- 
cited by  these  appeals,  and  without  any 
hint  from  Wofford  that  be  desired  or  in- 
tended by  such  arrangement  to  hinder,  de- 
lay, or  defraud  his  creditors,  nor  was  the 
true  status  of  the  matter  sought  to  be 
kept  secret  but  it  was  all  done  honestly, 
that  Wofford  might,  if  ho  could,  procure 
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the  money  to  buy  the  land  back,  which,  it 
he  bad  done  so,  would  have  been  t.>  the 
benefit  of  bis  creditors.  The  land  brought 
Its  full  cash  value  at  the  sheriff's  sale,  and 
since  he  bought  it  complainant  has  put 
yaluable  improvements  upon  it,  to  the 
extent  of  about  $5,000,  nearly  all  of  which 
were  made  before  the  above-mentioned 
levies,  and  without  notice  on  his  part  that 
any  one  would  or  could  question  the  va- 
lidity of  bis  title.  He  charged  that  said 
creditors  had  conspired  for  the  purpose 
of  annoying  and  harassing  him,  hoping 
to  induce  him  to  pay  them  considerable 
sums  of  money  to  buy  his  pea«e.  As  his 
remedy  is  less  adequate  at  law  than  in 
equity,  and  in  order  to  avoid  the  delay, 
expense,  and  trouble  of  a  multiplicity  of 
suits,  and  so  many  separate  trials  Involv- 
ing the  same  issues,  be  prayed  that  each 
of  the  plaintiffs  In  S.  fa.  be  enjoined  from 
proceeding  with  the  claim  cases,  and  com- 
pelled to  submit  their  alleged  rights  to  ad- 
judication under  this  bill,  and  that  the 
rights  of  all  parties  be  settled  by  final 
decree  under  it.  He  further  prayed  that, 
BO  soon  as  the  estate  of  Satterfleld  was 
l^presented,  he  bav«  leave  to  amend  bis 
bill  by  making  the  administrator  a  party 
defendant,  for  temporary  restraining  or- 
der, perpetual  injunction,  general  relief, 
etc.  He  waived  discovery.  Attached  to 
the  bill  as  an  exhibit  was  n  copy  of  the 
agreement  made  between  Dobbins  and 
Wofford,  the  transfer  to  Jones,  and  the 
transfer  by  Jones  to  Dobbins.  The  agree- 
ment was  signed  by  Dobbins,  dated  Octo- 
ber 4,  1881,  and  recited  that  Dobbins  that 
day  had  bought  theland,  whichcontained 
1,200  acres,  more  or  less,  and  that  day 
went  into  possesb.oii  of  it,  "but  except 
the  present  crops,  with  the  understand- 
ing that  any  tenant  I  may  rent  to  have 
the  right  to  sow  grain  and  grass  of  any 
kind,  and  make  any  other  improvements 
1,  the  said  Dobbins,  may  think  proper  for 
the  preparation  of  crops  for  the  ensuing 
year;"  and  that  should  Wofford  piy  to 
Dobbins,  or  his  legal  representatives,  $4,- 
150,  with  interest  from  date  at  8  per  cent, 
per  annum,  on  or  before  October  4, 18S2, 
tbe  crops  tbenon  the  lands  being  reserved 
to  Dobbins  with  the  right  to  remove  them, 
Dobbins  would  make  to  Wofford,  or  to 
his  legal  representatives  or  assigns,  quit- 
claim deed  to  the  land.  Upon  this  agree- 
ment was  an  order  from  AVofford  to  Dob- 
bins to  make  a  deed  to  Jones  to  tbe  land, 
on  Jones  paying  Dobbins  the  $4,150  and 
interest.  This  was  dated  September  22, 
1882;  also  the  transfer  by  Jones  to  Dob- 
bins, which  was  "for  value  received,"  and 
was  dated  September  2:t,  1882.  The  bill 
was  filed  June  11, 1887. 

The  defendantsdemurredonthe  grounds 
that  there  was  no  equity  in  tbe  bill ;  that 
it  was  multifarious;  that  complainant 
had  a  full,  adequate,  und  complete  remedy 
at  law,  and  the  facts  alleged  showed  that 
a  court  of  law  had  already  taken  jurisdic- 
tion of  the  cases,  and  the  case  of  Smith 
was  pending  on  writ  of  error  in  the  su- 
preme court, so  that  of  that  case  tbe  sui>e- 
rior  court  had  no  longer  jurisdiction ;  and 
that  the  bill  was  filed  since  1885,  and  un- 
der the  la  w  as  it  stood  when  it  was  filed 
and  now,  even  it  complainant  were  enU- 
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tied  to  relief,  be  could  have  obtained  it  by 
proper  pleadings  in  any  one  of  the  claim 
cases.  Defendants  answered  in  brief  an 
follows:  The  alleged  judgment  of  Burk- 
hnlter  was  a  nullity,  because  it  was  grant- 
ed by  the  court  without  a  verdict,  when 
an  isMuable  plea  under  oath  was  on  file, 
and  all  sales  or  proceedings  under  it  are 
void,  and  did  not  divest  Wofford's  title. 
The  lands  were  bid  off  at  the  sherift's  sale 
by  Dobbins  for  $4,000,  and  he  paid  $4,150, 
under  the  fraudulent  scheme.  The  agree- 
ment between  Dobbins  and  Wotlord  was 
made  before  the  sale,  though  it  may  have 
been  put  in  writing  afterwards.  Jonea  did 
relinquish  his  rights  to  Dobbins,  but  on  the 
basis  of  $1,600  instead  of  $1,200,  and  Dob- 
bins did  not  act  In  good  faith  in  this  mat- 
ter. When  the  bill  was  filed  the  grant  of  a 
new  trial  in  the  cane  of  Smith  against  Dob- 
bins, claimant,  had  been  excepted  to,  and 
the  case  was  pending  in  the  supreme  court, 
and  therefore  the  superior  court  had  no 
Jurisdiction  of  that  case.  The  estate  ot 
Satterfleld  has nointerestln  the  Satterfleld 
fi.  tn.,  as  J.C.  Woftord,  before  Satterfleld's 
death,  as  indorser,  paid  Sattertfeld  the 
money  due  on  the  ti.  ta,.,  and  it  is  now  pro- 
ceeding for  the  benefit  of  .1 .  C.  Wofford.  W. 
T.  Wofford  is  dead,  and  his  estate  is  In- 
solvent, and  he  was  insolvent  October  4, 
1881.  The  land  did  not  bring  its  value  at 
the  sheriff's  sale  by  $2,000  or  more.  If 
Dobbins  made  improvements  on  it,  he  did 
not  make  them  in  good  faith,  as  he  had 
full  notice  of  the  worthlessness  of  his  title. 
There  has  been  no  conspiracy  among  de- 
fendants, but  they  antagonized  each 
other,  each  claiming  priority  If  the  prop- 
erty is  subjected.  Before  the  sheriff's  sale 
Dobbins,  Burkhalter,  and  W.  T.  Woflford 
agreed,  in  fraud  of  all  other  creditors  of 
Wofford,  that  the  land  be  sold ;  that  Dob- 
bins should  bid  it  off,  and,  whatever  bis 
bid  might  be,  he  should  pay  Burkhalter 
bis  debt,  and  give  Wofford  12  months  in 
which  to  redeem  the  land,  both  Dobbins 
and  Burkhalter  knowing  at  the  time  that 
Wofford  was  insolvent,  and  that  tbeland 
was  worth  $7,000.  This  combination  was 
not  only  known  and  rumored  among  the 
by-standers  at  the  sale,  bat  Burkhalter 
told  several  persons  that  the  sale  would 
be  for  Wofford's  best  Interest,  and  Wof- 
ford, before  the  sale,  told  others  that  the 
arrangement  had  been  made.  By  this 
means  bidding  was  depressed,  there  being 
only  one  bid  made,  which  was  Dobbins', 
at  $4,000;  and  while  the  sheriff  was  crying 
this,  Dobbins,  Wofford,  and  Burkhalter,  a 
few  feet  oft,  had  a  consultation,  in  which 
the  latter  complained  that  the  bid  was 
not  enough  to  pay  his  debt;  and  the  two 
former  both  assured  him  that,  If  the  prop- 
erty was  knocked  uff  to  Dobbins  at  that 
bid,  bis  debt  8houl,d  be  paid  in  full,  and 
Burkhalter  allowed  the  sale  to  proceed, 
Tvhicbhe  would  not  havedone  but  for  this 
assarnnce,  which  was  simply  carrying  out 
the  fraudulent  scheme;  and  in  further  pur- 
suance of  it,  on  October  4, 1881,  Dobbins 
paid  Burkhalter  $150  in  addition  to  the 
bid  of  $4,000,  and  gave  Wofford  the  writ- 
ing. While  the  sheriff's  deed  was  recorded 
the  right  of  redemption  left  In  Wofford, 
wblcb  was  worth  $1,600,  has  never  been 
recorded,  which  was  a  fraud  on  WoBord's 


creditors,  The  scheme  did  binder,  delay, 
and  defraud  the  creditors  of  at  least  $800, 
which  went  into  Wofford's  pocket,  and 
which  they  could  not  reach,  so  that  the 
scheme  is  a  fraud  and  void  as  to  the  whole 
property,  and  as  against  the  creditors 
Dobbins  cannot  hold  it.  Defendants 
prayed  that  the  sheriff's  deed  should  be 
canceled,  and  the  property  ordered  to  be 
sold,  and  the  proceeds  distributed  among 
the  creditors  of  Wofford,  according  to 
their  priority.  They  farther  alleged  thnt 
Dobbins,  and  since  his  death  his  estate, 
was  liable  to  tlieui  for  rents  and  profits  of 
tbeland.  amoanting  to  $500  a  .rear,  and 
prayed  that  an  accounting  be  had  as  to 
the  amount  thereof,  which  should  be  de- 
creed to  be  a  lien  upon  the  lands. 

The  case  made  by  the  bill  and  answer 
was  referred  to  a  master,  who  reported  in 
brief  as  follows:  Me  overruled  the  de- 
murrer. There  were  proven  b^ore  him 
the  judgments  of  M.  L.  Johnson,  both  in- 
dividually and  as  guardian  of  Satterfleld. 
now  J.  C.  Wofford's,  and  of  Smith.  Tbe 
judgment  of  Johnson,  as  guardian,  was 
rendered  Octobers,  1881 :  of  Johnson  indi- 
yldnaliy,  August  10, 1881 :  of  Satterfleld, 
November  28, 1881 ;  and  ot  Smith,  Jajuuary 
11,  1883.  These  judgments  now  amount 
to  $5,649.92.  Tbe  testimony  failed  toestab- 
lish  an  intention  on  the  part  ot  either 
Wofford  or  Dobbins  to  defrand  Wofford's 
creditors.  The  estimates  of  all  the  wit- 
nesses, reduced  to  an  average,  would  pat 
the  value  of  the  property,  at  the  time  Dob- 
bins bought  It,  at  a  little  less  than  $6,000, 
BO  that  it  may  be  seriously  doubted 
whether  Dobbins  did  not  pay  toll  valoe. 
The  agreement  between  Woftord  and  Dob- 
bins was  made  before  tbe  sale,  and  byrea- 
son  of  it  Dobbins  paid,  at  the  end  of  tbe 
12  months,  $1,200,  in  addition  to  what  he 
had  before  paid  on  the  land,  makinor  the 
cost  of  the  land  to  him  $5,850,  which  was 
its  full  value.  The  agreement  allowing 
Wofford  to  redeem  the  property  did  not 
render  the  sale  void,  there  being  no  inten- 
tion upon  Wofiord's  part  to  defrand  his 
creditors,  known  to  or  participated  in  by 
Dobbins.  WoRord  tried  to  get  others  of 
his  creditors  to  pay  off  the  purchase 
money  before  the  sale,  and  take  the  land 
on  their  claims  against  him.  He  made 
no°  secret  of  the  agreement,  but  after  the 
sale  told  it  to  different  creditors  of  his, 
among  them  J.  C.  WoRord,  and  tried  to 
get  them  to  furnish  the  money  to  redeem 
the  land,  and  take  it  on  their  debts,  and 
finally  did  procure  one  of  them,  Jones,  to 
do  BO.  While  the  agreement  to  redeem 
was  not  put  on  record,  there  is  no  law 
authorizing  such  record,  and  there  Is  little 
probability  that  if  it  had  been  put  on  rec- 
ord It  would  have  done  any  good.  Wof- 
ford did  nothing  that  could  be  constmed 
Into  a  want  of  good  faith,  and  was 
moved,  both  before  tbe  sale  and  after- 
wards, by  a  desire  to  prevent  the  sacrifice 
of  his  property,  so  far  as  he  lawfaUy 
could,  and  the  fact  that  $800  was  paM 
him  by  Jones,  In  cash,  does  notaRectttie 
transaction.  No  person  was  prevented 
from  bidding,  either  from  sympathy  with 
WoRord  or  any  other  reason.  That  Wttf- 
ford  realised  $1,600,  by  Bale  of  his  rlKht  to 
redeem,  would  not  warrant  a  decree  to 
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that  extent,  or  to  the  extent  of  $1,200,  the 
amount  paid  by  Dobbins  for  the  transfer 
to  himself  of  that  right  In  favor  of  the 
creditors,  since  the  Judgments  of  the  dA> 
fendants  were  no  lien  on  the  Interest  of 
WoffoT^  under  his  agreement  with  Dob- 
bins. Wr'ford'a  rights  were  simply  an 
option  on  the  property.  He  was  not  lia- 
ble to  be  called  on  to  pay  any  tiling,  and 
could  pay. or  not  as  he  chose,  and  had 
paid  nothing  on  the  purchase  or  option 
price  at  all ;  hence  bis  equity  was  a  nalced 
equity,  upon  which  a  judgment  against 
him  took  no  lien,  and  there  was  nothing 
to  prevent  his  selling  the  equity,  as  he 
might  have  sold  a  promissory  note,  and 
the  purchaser  got  it  free  from  any  lien  or 
incumbrancp  in  favor  of  Judgment  credit- 
ors. The  trade  with  Jones  was  a  fair  and 
honest  transaction,  and  he  got  all  Wpf- 
ford's  right  free  from  auy  incumbrance, 
and  could  and  did  convey  the  same  to 
Dobbins  for  value.  If  the  sale  by  Wofford 
to  Dobbins  were  but  a  private  sale,  yet,  if 
it  were  an  honest  sale,  and  the  purchase 
of  Dubbins  were  In  good  faith,  the  land 
would  not  be  subject  to  defendants'  judg- 
ments. There  was  nothing  In  Dobbins' 
conduct  inconsistent  with  entire  good 
faith  under  the  law.  The  fact  that  he 
may  have  got  the  land  at  less  than  its 
value,  and  knew  WoEford's  Insolvency, 
and  expected  to  get  the  land  at  the  price 
he  bid,  would  not  invalidate  his  purchase. 
If  a  private  sale  were  made,  those  having 
judgments  against  the  seller  would  have 
four  years  in  which  to  levy  their  execu- 
Idons  or  lose  tbejr  liens ;  hence,  If  this  were 
a  private  sale,  these  Judgment  creditors 
lust  such  rights  as  they  had  by  failure  to 
levy  on  the  property  for  more  than  four 
years  after  It  went  into  the  hands  of  Dob- 
bins; and.  If  the  purchase  was  In  good 
faith,  it  would  be  difficult  to  find  a  reason 
why  the  land  should  be  subject  to  the 
judgment  of  Smith,  the  sale  having  been 
made  before  Smith  began  suit  against 
Wofford.  The  deed  of  Dobbins  is  not  void 
for  usury;  the  fact  that  Dobbins,  under 
the  contract  with  Wofford,  was  to  be  re- 
paid his  money  with  8  per  cent.  Interest, 
and  in  addition  to  have  the  crops  grown 
on  the  laud  for  1882,  not  making  it  so. 

All  the  testimony  which  was  intro- 
duced before  the  master  seems  not  to  have 
been  sent  up  in  the  record.  The  deed  by 
the  sherilT  to  Dobbins  was  an  ordinary 
sheriff's  d^d,  and  recited  a  consideration 
of  $4,000.  It  was  made  October  4,  1881. 
and  recorded  October  5,  1881.  Burkhal- 
ter's  deed  to  Wofford  was  made  May  3, 
18R1.  and  recorded  May  4, 1881.  The  con- 
tract between  Dobbins  and  Wofford  was 
put  In  evidence.  Dobbins  testified.  In 
brief,  that  the  bidding  at  the  sheriff's  sale 
commenced  at  about  $2,000,  and  witness 
ran  the  property  up  to  $4,150,  and  it  was 
knocked  oft  to  him  at  that  sum,  and  he 
paid  the  money,  and  the  sheriff  made  him 
a  deed;  that  no  arrangement  about  the 
land  was  made  between  him  and  Wofford 
l)erore  the  sale,  ami  that  he  never  saw 
Wofford  at  the  sale  at  all;  that  he  never 
had  any  conference  before  the  sale  with 
Wofford  or  Burkhalter  about  buying  the 
land  In  for  Wofford,  and  never  heard  that 
euch  a  thing  was  claimed  to  be  true  until 


after  the  levy  of  the  Smith  S.  ib.;  that  he 
never  did  or  said  anything,  or  heard 
anything  said  by  anybody,  or  saw  any- 
thing done  by  anybody,  to  deter  bidders 
or  depress  the  bidding;  that  after  the 
sheriff  had  made  him  the  deed  Wofford 
came  and  asked  him  for  a  chance  to  get 
the  property  back,  and  get  more  for  it  It 
he  could,  and  he  told  Wofford  that  be 
would  let  him  pay  the  purchase  money, 
$4,160,  back.  With  8  per  cent,  interest  per 
annum,  if  he  would  do  so  by  the  4th  of 
the  following  October,  and  would  make 
him  a  quitclaim  deed  to  the  land,  but  he 
(Dobbins)  was  to  have  the  crop  to  be 
grown  on  the  land  for  that  year,  and  the 
right  to  take  It  awa.y,  to  which  Wofford 
agreed  and  the  \Vriting  was  executed; 
that,  just  before  the  time  for  Wofford  to 
redeem  had  expired,  Jones  came  to  wit- 
ness with  the  paper  witness  had  given 
Wofford,  with  the  written  request  on  it 
from  Wofford  that  Jones  be  allowed  to 
pay  the  money,  and  for  Dobbins  to  make 
the  deed  to  Jones;  that  Jones  did  not  pay 
the  $1,150  w^th  interest,  nor  tender  it,  nor 
offer  to  pa.v  it,  but  witness  proposed  to 
give  Jones  $1,200  for  such  rights  as  might 
be  secured  to  Wofford  by  the  paper,  and 
he  did  pay  Jones  that  sum,  and  Jones 
transferred  the  paper  to  him;  that  wit- 
ness thought  the  land  brought  its  value 
at  the  sale,  but  after  the  sale  Burkhalter 
said  he  had  lost  $160  by  not  having  run 
the  land  high  enough  to  cover  his  debt, 
but  witness  would  not  have  bid  any 
more,  and  said  so  at  the  time:  that  wit- 
neB»  has  improved  the  land  to  the  extent 
of  about  $5,000.  It  appeared  from  th« 
documentary  evidence  that  the  bid  made 
by  Dobbins  and  the  amount  paid  by  him 
to  the  sheriff  was  $4,000,  but  that  Burk- 
halter bid  $150  in  addition  on  the  day  of 
the  sheriff's  sale.  There  was  further  evi- 
dence tending  to  show  that  $4,000  was 
full  value  for  the  property  at  the  time  of 
the  sale,  for  a  cash  sale;  that  persona 
were  not  deterred  from  bidding;  that  the 
character  of  Wofford  and  Dobbins  lorbon- 
est.v  was  good;  that  Dobbins'  improve- 
ments to  the  place  would  amount  to 
about  $5,000;  that  the  rent  of  the  place 
at  present  is  worth  $.500  a  year,  but  was 
only  worth  $200  to  $.300  in  1881;  that  the 
only  plea  flled  in  th^  suit  of  Burkhalter 
against  Wofford  was  that  the  note  on 
which  Burkhalter  sued  would  not  draw 
more  than  7  per  cent.,  after  its  maturity, 
as  matter  of  law;  that  Wofford  tried  to 
get  one  Veach,  who  was  a  creditor  of  his, 
to  buy  the  land  to  make  his  i Veach 's) 
money,  but  Veach  would  not  have  given 
$4,000  for  it,  the  place  being  in  bad  condi- 
tion ;  tbat  Wofford  said  nothing  to  Veach 
about  depressing  the  bidding  at  the  sale; 
that  the  farm  was  advertised  for  i<ale  un- 
der the  Burkhalter  tt.  fa,.,  when  Wofford 
tried  to  get  Veach  to  buy  it,  and,  while 
WoHord's  plan  was  not  fully  unfolded  to 
Veach,  if  be  had  any  otiier  plan  than  to 
enable  Veach  to  save  his  debt  Veach  did 
not  remember  it;  that  he  had  before  that 
time  solicited  Veach  to  furnish  liim  money 
to  pay  his  debts,  giving  him  an  inventory 
of  his  assets;  that  in  1881  Wofford  was 
very  much  embarrassed,  but  thought  he 
was  solvent,  aad,  if  bis  property  bad  been 
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worth  as  mach  as  be  estimated  it  at,  he 
cuuld  have  paid  bis  debts,  and  bad  prop- 
erty lelt;  that  Veach  thought  theu  he  was 
solvent,  but  from  what  he  learned  after- 
wards changed  his  opinion.  From  the 
testimony  of  Jones  it  appeared  that  the 
considi^ration  of  the  transfer  to  him  by 
Wofford  of  the  written  agreement  be- 
tween Dobbins  and  Wofford  was  $6,000, 
of  which  he  was  to  pay  Dobbins  $4,400, 
the  amount  Wofford  then  owed  Dobbins 
for  the  property,  and  the  balance  of  $1,- 
600  was  made  up  of  two  items,  $SO0  in 
money,  which  he  paid  Wofford,  and  $800. 
which  he  paid  Wofford  In  a  note  Wofford 
owed  him.  On  the  day  after  the  transfer 
was  made  to  him  he,  Jones,  transferred 
the  writing  and  ail  his  interest  to  Dobbins 
for  $5,600:  that  is,  for  the  difference  be- 
tween the  $4,400,  which  he  owed  Dobbins, 
and  $5,600,  which  Dobbins  gave  him ;  in 
other  words,  $1,200  was  paid  in  cash  by 
Dobbins.  The  Smith  0.  fa,,  was  levied  on 
the  property  March  26, 1884,  the  U.  fas.  of 
Johnson,  and  Johnson,  guardian,  on  Sep- 
tember 1,  1886.  and  the  Satterfield  B.  fa. 
on  January  24, 1887. 

The  defendants  excepted  to  the  master's 
report  on  the  following  grounds:  (1) 
The  master  erred  In  overruling  the  de- 
murrer. (2)  The  master  did  not  decide  on 
all  the  Issues  made  In  the  answer,  on°e  of 
the  Issues  made  being  that  the  proi^erty, 
or  a  sufficiency  thereof,  should .  be  found 
subject  to  raise  the  sum  of  $800,  which  was 
paid  to  Wofford,  and  by  the  action  of 
Dobbins  was  withdrawn  from  Wofford's 
creditors,  Dobbins  having  put  it  into  the 
power  of  Wofford  to  withhold  said  sum 
from  his  creditors.  (3)  The  master  erred 
Id  holding  that  the  making  of  the  agree- 
ment before  the  sale  was  not  a  fraud  in 
law  and  fact  on  the  then  existing  ci-edlt- 
ors  of  Wofford.  (4)  He  erred  in  not  hold- 
ing that,  under  the  circumstances  under 
which  the  contract  was  made  and  the 
rumors  of  the  contract  among  the  by- 
standers, and  that  the  sale  was  being  had 
for  Wofford's  beneflt,  that  the  sale  was 
fraudulent  and  void,  and  the  whole  of  the 
land  subject  as  to  the  existing  creditors 
of  Wofford.  (5)  He  erred  in  holding  that 
the  contract  did  not  give  Wofford  such  an 
interest  in  the  land  as  was  subject  to  levy 
and  sale,  but  only  gave  him  a  naked  equi- 
ty, and  In  not  finding  that  the  contract 
gave  to  Wofford  the  crop  then  on  the 
land,  which  was  worth  at  least  $250.  (6) 
Because  he  did  not  find  on  the  Issue  as  to 
whether  or  not  Dobbins  was  liable  to  the 
creditors  of  Wofford  for  the  value  of  said 
crop,  Dobbins  having  put  it  into  the  pow- 
er of  Wofford  so  to  defraud  his  credit- 
ors. (7)  Because  be  did  not  find  that  the 
land  was  subject  to  the  executions  of  de- 
fendants to  the  extent  of  the  value  of  the 
contract  or  equity  of  redemption  as  prov- 
en, $1,600,  or  at  least  to  the  value  of  $1,- 
200.  (8)  Because  the  master  found  that 
the  sale  of  October  4, 1881,  was  not  a  pri- 
vate sale  and  void  on  account  of  usury. 
(9)  Because  he  reports  that  the  bar  of 
four  years  would  have  precluded  defend- 
ant Johnson,  even  if  it  had  been  a  pri- 
vate sale.  As  an  exception  of  fact,  they 
excepted  on  the  ground  that  the  master 
found  that  the  contract  was  a  naked  equi- 


ty, when  the  only  evidence  onthequestion 
was  by  the  contract  itself,  which  conveyed 
thecrop  then  on  the  land,  which,  as  the  mas- 
ter reports,  was  worth  $250;  and  the  tes- 
timony of  Jones  shows  that  it  was  worth 
$1,200  or  $1,6U0,  and  that  Dobbins  paid 
him  $1,200  cash,  and  $400  being  the  inter- 
est due  from  Wofford  to  Dobbins,  and 
Dobbins  himself  so  swore.  The  excep- 
tions were  overruled,  and  the  master's  re- 
port confirmed,  to  which  the  defendants 
excepted. 

Albert  S.  Johnson,  tor  plaintiffs  in  error. 
M.  B.  Stanaell,  for  defendants  In  error. 

Lumpkin,  J.  The  facts  of  this  case  are 
set  forth  in  the  reporter's  statement. 

1.  The  doctrine  is  well  established  that 
equity  will  interfere  to  restrain  the  bring- 
ing of  a  multiplicity  of  suits  when  the 
rights  of  all  concerned  may  be  adjudicated 
without  prejudice  to  any  in  a  single  pro- 
ceedlug,  and  there  Is  no  reason  in  princi- 
ple why  this  rule  should  not  be  applied  to 
cases  already  brought  and  pending  by  con- 
solidating them  into  a  single  case.  In  1 
High  on  Injunctions,  §  12,  we  find  the  fol- 
lowing: "Where  there  is  one  common 
right  in  controversy  which  Is  to  be  estab- 
lished by  or  against  several  persons,  one 
person  asserting  the  right  against  many, 
or  many  against  one,  equity  may  interfere 
and,  instead  of  permitting  the  parties  to 
be  harassed  by  a  multiplicity  of  suits,  de- 
termine the  whole  matter  In  one  action." 
See,  also,  2  High,  Inj.  §  1406;  Story,  Eq. 
PI.  §  286,  and  Walt,  Fraud.  Conv.  §§  151, 
152,  and  cases  there  cited.  The  doctrine 
Is  fully  discussed  In  1  Pom.  Eq.  Jur.  §  255 
etseq.  In  section  269  is  the  following:  "Un- 
der the  greatest  diversity  of  circumstan- 
ces, and  the  greatest  variety  of  claims  aris- 
ing from  unauthorized  public  acts,  private 
tortious  acts,  invasion  of  property  rights, 
violation  of  contract  obligations,  and 
notwithstanding  the  positive  denials  by 
some  American  courts,  the  weight  of  au- 
thority Is  simply  overwhelming  that  the 
jurisdiction  may  and  should  be  exercised 
either  on  behalf  of  a  numerous  body  of 
separateclalmauts  against  a  single  party, 
or  on  behalf  of  a  single  party  against  such 
a  numerous  body,  although  there  is  no 
'common  title,'  nor  'community  of  right,' 
or  of  'interest  in  the  subject-matter,' 
among  these  individuals;  but  where  there 
is,  and  because  there  is,  merely  a  commu- 
nity of  Interest  among  them  in  the  ques- 
tions of  law  and  fact  involved  ih  the  gen- 
eral controversy,  or  in  the  kind  and  form 
of  relief  demanded  and  obtained  by  or 
against  each  Individual  member  of  the  nu- 
merous body. "  See,  also,  section  274.  In 
Orton  V.  Madden,  75  Ga.  8S,  it  was  held 
that  equity  "  will  entertain  a  bill  to  avoid 
a  multitude  of  suits  by  establishing  a 
right  in  favorof  or  against  several  persons 
which  Is  likely  to  be  the  subject  of  legal 
controversy,  or  in  similar  cases. "  And  see 
Johnson  v.  O'Donnell,  Id.  453.  In  thecase 
of  McHenry  v.  Hazard,  45  N.  Y.  580,  It  ap- 
peared that  an  obligation  was  obtained 
from  theplaintlff  by  fraudulent  representa- 
tions. A.  and  B.  both  claimed  to  own  it  by 
assignment.  Each  commenced  an  action 
against  him,  and  claimed  in  hostility  to 
each  other;  and  It  was  held  that  he  mighty 
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daring  tbe  pendency  ot  the  actions  against 
biiu.  bring  a  separate  snit  against  both 
claimants  to  be  relieved  from  tbe  contract 
on  the  ground  of  Iraud  therein.  Andrews, 
J.,  delivering  the  opinion  of  the  court,  ob- 
served that  "it  was  a  prominent  motive, 
in  constituting  a  single  court,  having  Ju- 
risdiction in  law  and  equity,  to  remedy 
tbe  inconvenience  which  existed,  when  legal 
and  equitable  remedies  were  administered 
by  separate  tribunals,  of  obliging  parties 
to  resort  to  two  courts  to  determine  rights 
connected  with  a  single  transaction;"  and 
that  conferring  such  power  upon  the  court 
was  "designed  to  prevent  unnecessary 
litigation,  and  to  enable  parties  to  bring 
into  one  suitall  the  elements  of  the  contro- 
versy for  the  purpose  of  a  complete  and 
final  adjudication. "  Aftain,  in  the  case  of 
Board  v.  Deyoe,  77  N.  Y.  219,  It  appeared 
that  a  county  treasurer,  under  authority 
to  issue  notes  for  money  advanced  to  the 
county  for  a  certain  amopnt,  had  fraudu- 
lently issued  notes  for  .a  much  larger 
amount.  Some  of  tbe  claims  against  tbe 
county  were  valid,  while  others  were  not. 
Thirty-one  persons  holding  these  notes 
had  brought  separate  actions  thereon 
against  tbe  county,  and  others  intended 
to  do  so.  Tbe  petition  brought  at  the  in- 
stance of  the  county  alleged  that  it  could 
not  be  ascertained  who  were  the  rightful 
owners  of  tbe  debt  owing  by  tbe  county, 
or  how  much  thereof  was  due  to  either  of 
the  holders  of  tbe  notes,  and  that  sepa- 
rate litigation  with  each  would  subject  tbe 
plaintiff  to  great  expense.  Upon  demur- 
rer to  tbe  complaint,  it  was  held  that  tbe 
plaintiff  wan  entitled,  upon  equitable  prin- 
ciples, to  implead  the  holders  of  the  notes 
tor  the  purpose  of  having  their  respective 
rights  and  tbe  liability  of  the  county  de- 
termined in  one  action;  that  tbe  claims 
were  of  the  same  cenerul  character;  and 
the  action  was  maintainable  for  the  pur- 
pose of  preventing  a  multiplicity  of  suits. 
In  reply  to  the  suggestion  that  the  plain- 
tiff in  the  preseut  case  should  not  be  al- 
lowed to  consolidate  all  these  claim  cases 
into  one,  because  he  himself  was  responsi- 
ble for  their  existence,  be  having  filed  his 
claim  to  the  property  In  every  instance 
where  a  levy  thereon  was  made,  which  be 
was  not  absolutely  compelled  to  do,  it 
may  be  said  that  in  filing  such  claims  he 
only  availed  himself  of  one  of  the  methods 
which  the  law  gave  hira  for  tbeprotection 
of  bis  alleged  rigiits.  The  fact  that  he  re- 
sorted to  a  statutory  remedy  In  each  case 
should  not,  we  thlnlc,  deprive  him  of  the 
more  valuable  remedy  in  equity  of  having 
all  this  litigation  terminated  by  a  single 
verdict  and  judgment,  tbe  more  especially 
as  sn  doing  could  In  no  way  injure  any  of 
the  parties.  Whether  or  not  the  agree- 
ment  between  him  and  Wofford  constitut- 
ed such  a  fraud  upon  tbe  creditors  of  Wof- 
ford  as  would  Invalidate  Dobbins'  title  to 
tbe  land  wa«  a  question  involved  in  all 
tbe  claim  cases,  and  was  a  vital  one  iu 
each.  Upon  its  determination  depended, 
in  every  one  of  these  cases,  tbe  subjection 
or  non-subjection  of  the  property ;  and  we 
are  unable  to  perceive  why,  in  justice  and 
upon  principle,  this  question  should  not  be 


determined  once  for  all,  and  thus  Onelly 
settle  in  one  judgment,  without  having 
numerous,  tedious,  and  expensive  trials, 
the  rights  of  all  these  parties. 

2.  We  do  not  thinic  that  such  an  agree- 
ment as  is  set  forth  in  the  second  head- 
note  was  necessarllyfraudulentas  against 
the  creditors  of  Wofford.  It  was  not 
shown  that  Burl(halter,the  plaintiff  in  ex- 
ecution, participated  therein.  There  was 
no  binding  obligation  on  Wotford's  part 
to  redeem  the  land  by  paying  back  the 
purchase  money  with  interest,  and  Dob- 
bins would  have  bad  no  power  to  compel 
a  performance  of  this  agreement  by  Wof- 
ford. It  was  simply  a  privilege  of  which 
tbe  latter  might,  or  might  not,  avail  him- 
self, as  he  chose.  Considered  even  as  a 
bond  for  titles,  no  part  of  the  purchase 
money  was  paid  by  Wofford,  and  he  there- 
fore had  no  leviable  interest  in  the  land. 
To  make  such  an  agreement  fraudulent  on 
tbe  creditors,  it  must  have  been  intended 
to  defraud  them,  the  object,  and  not  the 
effect,  of  tbe  agreement,  being  the  true  test 
of  its  validity.  Upon  this  question  tbe 
master  reports  that  Wofford's  whole  con- 
duct was  a  laudable  effort  to  cause  his 
property  to  bring  full  value  for  the  benefit 
of  his  creditors,  and  he  further  reports 
that  there  was  no  f  ra  ud  whatever  th  rough- 
out  the  entire  transaction  in  the  conduct 
of  Dobbins.  The  fact  that  Dobbins  agreed 
that  Wofford  slinuld  have  the  crop  upon 
the  land  at  tbetlmeof  tbesalecouldnot  in- 
validate his  title  to  the  land  itself;  and  if, 
by  this  arrangement,  the  title  to  tbe  crop 
passed  Into  Wofford,  it  was  subjecrt  to  ex- 
ecutions against  him.  and  the  creditors 
could  have  had  it  levied  upon.  The  agree- 
ment that,  in  case  Wofford  failed  to  re- 
deem the  land  wltnin  the  time  agreed 
upon,  the  succeeding  year's  crop  should 
be  the  property  of  Dobbins,  was  entirely 
immaterial,  because  the  same  would  have 
been  his,  as  tbe  owner  of  the  land,  with- 
out any  such  agreement. 

3.  The  master  having  found  that  the 
title  of  Dobbiusto  the  land  In  controversy 
was  wholly  free  from  fraud,  such  finding 
negatives  the  liability  of  the  property  to 
be  subjected  to  any  part  of  tbe  debts  of 
tbe  plaintiffs  iu  6.  fa.,  or  any  of  them.  The 
fact  that  Wofford  transferred  his  rlKht  to 
pay  for  and  redeem  tbe  land  to  another, 
to  whom  Dobbins  paid  a  valuable  consid- 
eration for  the  extinguishment  of  this 
right,  could  not,  under  the  facts  of  this 
case,  be  a  fraud  upon  tbe  creditors  of  Wof- 
ford. He  had  paid  nothing  whatever  for 
this  right,  and  it  appears  to  have  been  a 
mere  gratuity  to  him  on  tbe  part  of  hob- 
bins.  In  the  absence  of  actual  fraud,  and 
of  any  Intention  on  tbe  part  of  Dobbins, 
Wofford,  or  Burlcbalter  to  injure  tbe  sev. 
eral  plaintiffs  in  execution  who  sought  to 
HUbject  this  land  as  the  property  of  Wof- 
ford, tbe  fact  that  Dobbins  donated,  with- 
out valuable  consideration,  a  privilege  to 
Wofford,  which  the  latter  afterwards  sold 
for  money,  and  which  Dobbins  purchased 
from  Wofford's  transferee,  does  not, in  our 
opinion,  affect  the  honesty  or  legality  of 
Dobbins'  title  to  tbe  land.  Judgment  af- 
firmed. 
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Central  Bailroad  &  Banking  Co.  t. 
Kknt. 

(Supreme  Court  Oif  Qeorgia.    July  20, 1891.) 

MaBTSB  UKD  SbHVAITT — KeOLIOBNOB— AOTION  TOR 

Injtjkieb— Jury— iNSTKncTioKs. 

1.  A  railroad  company  which  has  perfoimed 
ihe  duty  of  inspecting  and  keeping  in  sale  con- 
dition its  track  and  road-bed,  with  that  degree 
ol  diligence  which  the  law  requires  of  it,  is  not 
liable  In  damages  to  one  of  its  engineers  for  in- 
juries occasioned  by  running  his  engine  into  a 
washout  or  chasm  caused  by  a  sudden,  most  vio- 
lent, and  unprecedented  rain-fall,  such  as  the  old- 
est mbabitants  of  the  neighborhood  had  never 
before  witnessed;  the  oalamity  being  directly at- 
taibtttabie  to  the  aot  of  Gk>d,  for  which  no  indi- 
vidual or  corporation  is  ever  held  responsible. 

2.  After  a  jury  has  been  stricken  to  try  a 
cause,  it  is  not  error  to  refuse  to  allow  a  restrik- 
ing  because  counsel  for  one  of  the  parties  simply 
BtatM  in  his  place  that  he  bad  by  oversight  left 
on  the  Jury  a  man  who,  for  reasons  alleged, 
would,  in  his  opinion,  be  partial  and  prejudiced 
against  his  client;  it  not  appearing  that,  even 
if  these  tilings  were  true,  any  diligence  had 
been  shown  to  ascertain  the  same,  or  that  they 
might  not  easily  have  been  known  by  proper  and 
timely  inquiry. 

8.  Upon  the  trial  of  an  action  for  personal 
injuries  against  a  railroad  company  by  one  of  its 
engineers,  after  admitting  evidence  tending  to 
show  that  such  engineer  was  experienced  and  re- 
liable, it  was  error  to  charge  that,  as  throwing 
light  on  the  question  whether  or  not  he  was  to 
blame,  the  Jury  might  consider  his  character  as 
an  experienced  and  reliable  engineer,  if  such 
character  had  been  shown  by  the  testimony,  the 
evidence  mentioned  not  being  relevant  upon  this 
particular  issue. 

4.  Whether  or  not  an  engineer  exercised 
proper  diligence  in  looking  out  for  defects  in  the 
track  is  a  question  for  the  Jury,  in  determining 
which  they  should  take  into  conslderationt  he  va- 
rious other  duties  which  he  was  required  to  per- 
form in  managing  and  running  his  engine. 

5.  When,  in  its  charge,  the  court  mentions 
and  emphasixes  a  oertain  issue,  and  informs  the 
jury  that  the  pressure  of  the  case  is  upon  that 
issue,  it  should  be  careful  not  to  use  in  this  con- 
nection language  which  may  conflne  the  Jury, 
in  the  determination  of  this  important  issue,  to 
a  portion  only  of  the  tacts  and  oircnmstances 
pertinent  thereto;  but,  on  the  contrary,  should 
80  frame  its  instructions  that  they  ma^,  in  arriv- 
ing at  the  truth,  have  in  mind  and  give  proper 
weight  to  the  theories  of  both  sides,  and  the 
proof  oCered  In  support  thereof.  Hence  where 
Uie  court.  In  charging  upon  a  vital  question,  as 
above  set  forth,  calls  attention  in  detail  to  par- 
ticular facts  favorable  to  one  side,  it  would  be 
better  to  call  attention  in  like  manner  to  the 
facts  favorable  to  the  other  side,  instead  of  us- 
ing, as  to  them,  general  terms  wliich,  however 
intelli^ble  to  a  trained  legal  mind,  may  not  im- 
press as  intended  the  minds  of  Jurors,  who  are 
non-professional  men. 

Bleoklet,  C.  J.,  dissenting. 
(Sylldbua  by  the  Court.) 

Error  from  superior  conrt,  Bibb  connty ; 
A.  L.  Miller,  Judge. 

R.  F.  Lyon,  for  plaintiR  in  error.  Depaa 
Jt  Burtlett,  for  detendunt  in  error. 

Lumpkin,  J.  1.  The  testimony  in  this 
cftse  was  quite  voluminous.  After  a  care- 
ful examination  ot  It,  we  find  that  the  fol- 
lowing facts  Indisputably  appeared:  The 
culvert  under  the  embuntcment  where  the 
washout  occurred,  which  was  near  the 
126th  mile-post  from  Macon,  was  con- 
structed in  185S,  was  properly  built,  was 
sufficient  in  all  ordinary  storms  and  fresh- 
ets to  carry  off  all  the  water  which  had 
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to  pass  through  it,  had  withstood  the 
storms  ot  nearly  30  years,  and  immediate- 
ly preceding  the  great  rain-storm  which 
cansed  the  washout  was  apparently  in  a 
perfectly  safe  condition.  That  rain-storm 
was  sudden,  violent,  and  unprecedented. 
The  oldeut  inhabitants  of  the  neighbor- 
bood  haU  never  before  witnessed  one  like 
it,  and  the  culvert  bad  never  been  subject- 
ed to  such  a  flood  as  this  storm  caused. 
One  Jordan,  who  was  th«n  a  section-mas- 
ter of  the  railroad,  having  charge  of  tlie 
section  on  which  this  accident  oocarred, 
saw  this  culvert  about  12  o'clock  on  the 
day  the  wasbuut  occurred.  It  was  then 
apparently  in  good  condition,  and  be  ex- 
amined it  suflSciently  to  satisfy  himself 
there  was  no  reason  to  apprehend  any 
danger  at  this  point.  A  t  the  time  be  made 
this  examination  the  barrel  of  the  culvert 
was  not  half  full  ot  water,  and  the  rain 
was  tailing  lightly.  Being  satisfied  that 
the  culvert  was  in  its  usual  good  condi- 
tion, and  perfectly  safe,  he  went  to  anoth- 
er place  on  the  railroad,  near  the  122d  mile- 
post,  known  as  "The  Slide,"  where  be  ap- 
prehended there  might  be  danger,  as  an 
accident  had  occurred  there  before.  While 
Jordan  and  his  hands  were  at  "  The  Slide, " 
which  was  the  place  on  this  section  at 
which  there  was  more  likely  to  be  danger 
than  anywhere  else,  the  rain  was  falling 
very  lightly,  and  there  was  nothing  to  in- 
dicate that  such  a  thing  as  a  waterspout 
had  occurred,  or  would  be  Ukely  to  occur, 
four  miles  below,  where  the  culvert  was 
situated.  Besldesthe  above  facts,  concern- 
ing which  we  think  therecan  be  no  dispute, 
we  desire  to  allude  briefly  to  some  other 
portions  ot  the  testimony.  Mr.  Kent,  the 
engineer,  himself  testiOed  that  he  had  never 
recognized  the  place  where  this  culvert 
was  located  as  a  dangerous  one,  and  that 
it  was  as  sate  here  as  any  place  on  the 
road,  according  to  his  knowledge.  The 
train  was  due  at  the  place  where  the  acci- 
dent occurred  about  8  o'clock  In  the  after- 
noon, but  probably  reached  there  a  little 
after  that  time.  The  evidence  does  not 
accurately  show  what  time  elapsed  be- 
tween the  washout  and  the  arrival  of  the 
train.  This  time,  as  we  gather  From  a 
consideration  of  the  testimony  ot  all  the 
witnesses  whose  evidence  bore  upon  this 
question,  was  somewhere  between  30  min- 
utes and  two  hours  and  a  halt.  This  case 
was  before  this  court  at  the  October  terra, 
1889,  and  is  reported  in  84  Ga.  351, 10  S.  E. 
Rep.  905.  The  last  head-note  of  that  de- 
cision Is  hi  the  following  language:  "Tbe 
pressure  of  the  case  is  upon  the  question 
whether  the  company  was  negligent  in 
not  knowing  of  the  washout,  so  as  to 
have  given  the  plaintiff  due  notice  and 
wanting;  and  this  is  a  question  for  the 
Jury,  under  proper  instructions  by  the 
court."  In  the  opinion,  delivered  i<y  Jus- 
tice Blandford,  we  find  the  following 
words  on  page  35fl,  84  Ga.,  and  page  9C6, 
10  S.  E.  Rep.:  "The  question  is,  was  the 
railroad  company  negligent  In  not  know- 
ing ot  the  washout,  so  as  to  have  given 
the  plaintiff  due  notice  and  warning? 
This  was  a  question  of  tact  tor  the  Jury. 
Did  the  railroad  company  have  time  to 
know  the  washout  had  occurred,  so  that 
it  would  be  chargeable  with  notice  tbere> 
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of?  It  tbe  company  koew,  or  coald  have 
known,  of  this  washout  by  the  exercise  of 
ordinary  nnd  reasonable  care  and  dili- 
gence. It  would  seem  (ruin  tbe  authorities 
that  It  would  be  liable  tu  the  plaintiff  for 
the  damasfe  be  sustained.  But  U  it  did 
not  know  of  it,  and  if  there  was  no  nPKll- 
gence  on  the  part  of  the  company's  serv- 
ants In  not  knowing,  or  trying  to  know, 
the  company  would  notbeliable.  It  seems 
to  UB  the  pressure  of  the  whole  case  is  up- 
on this  point,  and.  In  the  charge  of  the 
court  as  contained  in  tbe  record,  we  do 
not  think  that  this  point  was  prominent- 
ly brought  to  the  attention  of  the  jury. 
This  ia  a  matter  for  the  ]nry  to  pass  upon 
on  another  trial  of  the  case. " 

Trying  the  case  by  the  test  thus  made, 
we  are  of  the  opinion  that  the  railroad 
company  has  conclusively  shown  It  exer- 
cised all  that  ordinary  and  reasonable  ram 
and  diligence  required  of  it  by  law.  The 
question  propounded  by  Justice  Bland- 
FOBD,  "Did  the  railroad  company  buve 
time  to  know  the  washout  had  occurred, 
BO  that  it  would  be  chargeable  with  notice 
thereof?"  must  be  decided  in  the  light  of 
the  established  facts  of  the  case.  In  deter- 
mining whether  the  defendant,  after  the 
washoat  occurred,  had  sufficient  time  be- 
fore tbe  accident  to  have  discovered  tbe 
danger,  and  to  have  given  warning  to 
those  in  charge  of  tbe  approaching  train, 
reference  must  be  had  to  something  more 
than  the  mere  lapse  of  minutes  and  hours 
between  the  two  events.  If  a  servant  of 
the  company  had  been  at  or  near  the  cul- 
vert exactly  at  the  time  the  washout  oc- 
curred, doubtless  he  could  have  gone  for- 
ward, and  met  the  train  In  time  to  warn 
the  engineer  of  the  dangfer  he  was  ap- 
proaching. Indeed,  It  may  be  true  that, 
after  the  washout  actually  occurred,  there 
may  have  been  sufflclent  time  for  an  em- 
ploye of  the  company  at  "The  Slide,  "or 
anywhere  else  within  the  limits  of  the  sec- 
tion, to  have  gone  to  the  scene  of  the 
washout,  and  then  to  have  given  notice 
to  the  engineer  in  time  to  avert  the  acci- 
dent. But  it  seems  to  na  that  there  are 
other  questions  which  ought  to  be  coosid- 
ered  and  determined  In  this  same  connec- 
tion. What  was  the  character  of  this  cul- 
vert? What  had  been  Its  condition  for 
more  than  a  qaarter  of  acentnry,  and 
how  had  it  withstood  storms  and  carried 
off  their  angry  waters  during  all  these 
yeats?  What  was  Its  condition  on  the 
very  day  of  this  unfortunate  accident,  but 
a  short  time  before  the  accident  occurred  ? 
What  examination  had  been  made  of  it 
by  the  section-roaster  Just  preceding  the 
washout,  and  what  conclnsion  had  he 
reached  upon  the  question  of  Its  safety? 
Was  his  conclusion  ]nstifled  by  the  attend- 
ing facts  and  circumstances?  Did  the 
light  rain  which  was  falling  nt  "The 
Slide,"  where  the  section-master  was  en- 
saged  In  the  discharge  of  his  duty,  give 
any  premonition  that  a  waterspout  had 
occurred,  or  was  likely  to  occur,  at  the 
culvert,  four  miles  behiw ?  If  the  answers 
to  oil  these  questions,  and  others  of  like 
kind  which  might  be  suggested,  establish 
the  fact  that  there  was  no  good  reason  to 
expect  a  washout  at  this  point  at  all,  then 
It  was  not  legally  necessary  for  the  comr 


pany  to  keep  this  place  under  constant 
watch.  We  tbink,  in  view  of  all  the  testi- 
mony contained  in  the  record,  that  no 
such  necessity  reasonably  appeared  to  ex- 
ist. There  was  far  more  reason  to  care- 
fully guard  tbe  other  place  designated  as 
"Tbe  Slide,"  and  this.  It  seems,  was  being 
faithfully  done.  In  tbe  light  uf  muny 
years'  experience,  and  in  view  of  tbe  al- 
most numberless  tests  of  strength,  dura- 
bility, and  security  to  which  this  culvert 
had  been  subjected,  we  think  tbe  company 
was  justlfled  in  concluding  on  this  partic- 
ular day  that  it  was  in  safe  condition  and 
would  remain  so.  Of  course.  If  the  com- 
pany, by  its  servants,  had  actually  known 
of  thewasbont;  or  the  circumstances  were 
such  that  it  ought  to  have  known  of  It  ic 
time  to  warn  tbe  approaching  train ;  or  it 
tbe  facts  showed  that  tbecompany  had  any 
reason  to  apprehend  danger  at  this  point, 
and  failed  to  provide  against  the  same, — 
then  undoubtedly  It  would  have  been  a 
case  of  such  negligence  on  tbe  part  of  de- 
fendant as  would  entitle  the  plaintiff  to 
recover.  But  we  do  not  think  this  negli- 
gence on  the  part  of  tbe  company  existed, 
and  are  of  the  opinion  that  the  proof 
shows  to  the  contrary.  Railroad  com- 
panies are  under  legal  duty,  both  as  to 
passengers  and  their  own  employes,  to 
keep  their  tracks  and  road-beds  In  a  safe 
condition,  and  every  engineer  has  the 
right  to  assume  that  this  duty  will  be  ob- 
served. The  facts  in  this  case,  however, 
show  that  the  defendant  complied  with  its 
duty  In  these  respects,  at  least  to  the  ex- 
tent of  exercising  all  "ordinary  and  rea- 
sonable care  and  diligence. "  The  simple 
truth  is,  this  calamity  was  occasioned  by 
an  unusual  and  unexpected  cause,  so  aw- 
ful In  its  nature,  and  so  disastrous  in  its 
consequences,  that  no  human  being  conld 
have  foreseen  it,  or  ought,  in  Justice,  to  be 
chargeable  with  negligence  for  having 
failed  to  provide  against  It.  It  was  tbe 
act  of  God.  and  tbe  authorities  holding 
that  no  individual  or  corporation  is,  or 
ever  ought  to  be,  held  responsible  for  Uls 
acts,  are  so  strong,  so  numerous,  and  so 
well  recognised,  it  is  unnecessary  to  cite 
them.  Our  conclusion,  therefore,  is  that, 
even  upon  the  line  suggested  for  a  proper 
solution  of  this  case  in  the  opinion  deliv- 
ered by  Justice  BL'ANDFOBD,aboveqnoted, 
the  verdict  was  unwarranted  by  the  evi- 
dence, and  ought  not  to  stand. 

2.  The  correctness  of  the  proposition 
announced  In  the  second  bead-note  is  safll- 
ciently  apparent  without  discussion. 

8,  4.  It  was  contended  by  defendant 
upon  the  trial  that  plaintiff,  by  exercising 
proper  care  in  looking  out  for  dangerous 
places  in  tbe  track,  might  have  seen  the 
washout  in  time  to  stop  his  engine  before 
running  into  it, and  thus  have  averted  tbe 
terrible  calamity  which  occurred.  Whether 
or  not  this  contention  of  defendant  was 
well  founded  was  one  of  the  questions  to 
be  passed  upon  by  the  Jury,  and,  in  deter- 
mining it,  it  was,  of  course,  proper  for 
them  to  take  into  consideration,  not  only 
the  duty  which  devolved  upon  the  eng^ineer 
of  looking  out,  but  nlso  the  various  other 
duties  It  was  necessary  for  him  to  perform 
in  managing  and  running  his  engine,  the 
state  uf  tbe  weather,  and  all  other  perti« 
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nent  facts  shown  by  the  testimony.    But, 

10  solving  the  question  whether  or  not  the 
engineer  was  negligent,  the  tacts  that  he 
was  experienced,  and  had  previously  been 
reliable,  were  not  pertinent.  These  tacts 
may  have  been  relevant,  and  proper  to  be 
considered  by  the  jury  with  reference  to 
other  questions  involyed  in  the  ease,  but 
they  were  not  so  as  to  the  particular  issue 
with  which  we  are  now  dealing.  Hence  it 
was  error  for  the  court  to  charge  thejury 
they  might  consider  them,  if  shown,  as 
throwing  light  on  the  question  whether 
or  not  the  engineer  was  to  blame.  In  the 
case  of  Railroad  Co.  v.  Newton,  85  Ga.  517, 

11  S.  E.  Rep.  776,  substantially  the  same 
question  was  passed  upon  by  this  court. 
That  was  a  suit  by  a  widow  for  the  hom- 
icide of  her  husband,  aJleged  to  have  been 
occasioned  by  the  negligence  of  the  rail- 
road. The  deceased  was  not  an  employe 
of  the  company,  but  nevertheless  one  of 
the  defenses  was  that  he  could  have  avoid- 
ed the  injury  by  the  exercise  of  ordinary 
care  and  diligence,  and  this  court  held 
that  upon  this  issue  it  was  not  admissible 
to  show  his  character  was  that  of  a  pru- 
dent and  cautious  man.  The  authorities 
there  cited,  on  page  526,  85  6a.,  and  page 
777, 11  S.  E.  Rep.,  sustain  the  ruling  then 
made  by  this  court,  and  are,  we  think,  in 
point  upon  this  particular  branch  of  the 
case  at  bar.    ^ 

6.  The  charge  of  the  able  and  learned 
fudge  who  tried  this  case  in  the  court  be- 
low was  clear,  comprehensive,  and  in  the 
main  a  correct  exposition  of  the  law  ap- 
plicable; but  In  certain  particulars,  to 
which  we  shall  presently  refer,  it  did  not 
present  as  fully  as  it  might  have  done  the 
defense  of  the  railroad  upon  the  most  vital 
and  important  issue  in  the  case.  To  ex- 
plain our  meaning,  we  make  the  following 
extract  from  the  charge  in  n-ference  to  the 
question  whetberor  not  the  railroad  com- 
pany was  negligent  in  not  knowing  of  the 
washout,  so  as  to  give  Kent  warning: 
"Now,  the  jury  will  observe  that  right 
here  is  the  main  contention  of  the  railroad 
company,  if  Kent,  the  plaintiff,  was  not 
at  fault  on  his  part ;  tor,  If  you  should  find 
Kent  tree  from  blame  or  negligence  In  this 
occurrence,  the  pressure  of  the  case  would 
be  upon  this  issue:  Was  the  railroad 
company  negligent  in  not  knowing  of  the 
washout,  BO  as  to  have  given  Kent,  the 
plaintiff,  due  notice  and  warning?  This, 
gentlemen,  is  a  question  of  fact  for  you. 
It  is  for  you,  und  you  alone,  to  decide, 
.after  a  careful  study  and  examination  of 
all  the  testimony  bearing  upon  that  point. 
At  what  hour  did  the  rain-fall  occur  that 
caused  the  washout?  At  what  point  on 
the  roEi4  was  the  trttin  at  that  hour? 
How  far  was  the  train  at  that  time  from 
the  place  where  the  washout  occurred? 
And  how  long  a  period  of  time  was  con- 
sumed by  the  train  in  traversing  the  in- 
tervening distance?  Find  out  from  the 
testimony,  as  nearly  as  you  can,  how  long 
that  period  of  time  was.  Was  that  peri- 
od of  time  sufficiently  long  forthe  railroad 
company,  by  the  exercise  of  ordinary  and 
reasonable  care  and  diligence,  to  have  dis- 
covered the  washout,  and  given  Kent  due 
notice  and  warning  of  its  existence?  It 
fon  find  from  the  evidence  tbata  sutBcient 


length  of  time  intervened  between  the  hour 
the  washout  occurred  und  the  time  of  the 
accident,  so  that,  by  the  exercise  of  ordi- 
nary and  reasonable  care  and  diligence, 
the  railroad  company  could  have  discov- 
ered the  washout  and  given  notice  to  the 
plaintiff,  then  they  would  be  chargeable 
with  notice  of  the  existence  of  the  wash- 
out. But  if  sufficieut  time  bad  not  elapsed 
so  that,  by  the  exercise  of  ordinary  and 
reasonable  care  and  diligence,  the  railroad 
company  could  have  discovered  the  wash- 
out, then  they  would  not  be  chargeable 
with  that  notice.  So  you  will  see,  gentle- 
men of  the  jury,  a  great  deal  depends  right 
there  on  your  finding  as  to  the  amount  of 
time  that  intervened;  und  whether  the 
amount  of  time  was  sufllcient  for  the  rail- 
road company, by  the  exercise  of  ordinary 
care  and  diligence,  to  have  discovered  that 
washout  and  given  warning."  The  ob- 
jection to  this  charge  is  that  it  lays  great 
stress  upon  the  amount  of  time  elapsing 
between  the  washout  und  the  accident, 
without  calling  attention  to  other  facts 
and  circumstances,  which  were  of  as  great 
importance  as  the  mere  length  of  time  in- 
tervening between  these  two  events.  We 
have  already  intimated  in  the  first  divis- 
ion of  this  opinion  what  some  of  these 
facts  and  circumstances  were,  and  will 
again  refer  to  them  in  suggesting  what,  in 
our  opinion,  would  have  been  a  proper 
addition  to  the  charge.  The  effect  of  the 
charge  quoted  was,  we  fear,  to  exclude 
from  the  consideration  of  the  jury  the  real 
defense  of  the  railroad  upon  this  most  im- 
portant branch  of  the  case.  It  is  true  the 
charge  does,  in  effect,  say  in  more  than  one 
place  that  if  the  railroad  did  not  have 
time,  "by  the  exercise  of  ordinary' and  rea- 
sonable care  and  diligence, "  to  discover 
the  washout  and  give  notice  of  its  exist- 
ence, it  would  not  be  liable;  but  the  use 
of  these  general  terms  last  above  quoted 
was  not  sufficient  to  properly  dlr<>ct  the 
minds  of  the  jury  to  the  fuctd  they  ought 
to  consider  in  determining  whether  or  not 
the  company  did  observe  due  diligence  in 
this  respect.  It  is  more  than  likely  the 
jury  understood  the  court  to  m«an  that, 
if  the  employes  of  the  company  had  time 
to  go  from  where  they  were  to  the  wash- 
out after  It  occurred,  discover  its  exist- 
ence, and  then  go  back  and  stop  the  ap- 
proaching train,  the  company  was  lia- 
ble; and,  as  he  had  already  instructed  the 
jury  that  the  pressure  of  the  case  would 
be  upon  this  issue,  the  charge,  taken  as 
a  whole,  was  not  sufficiently  full  to  do  the 
railroad  company  justice.  It  would  have 
been  better,  we  think,  it  the  judge  had 
added  to  thischargesomesucb  language  an 
the  following:  "In  deciding  whether  or 
not  the  railroad  company  exercised  rea- 
sonable care  and  diligence  in  discovering 
the  washout,  you  may  take  into  consider- 
ation the  character  of  the  culvert,  the 
length  of  time  it  had  stood,  its  condition 
on  the  day  of  the  accident,  the  examina- 
tion (if  any)  made  by  the  section-master, 
and  the  character  ol  the  rain-full  at '  The 
Slide'  on  the  day  of  the  calamity;  and  in 
this  connection  you  may  determine 
whether  or  not  there  was  sufficient  reason 
for  the  company's  servants  to  apprehend 
a  washout  would  occur  at  this  point,  or 
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to  require  the  compauy  to  keep  this  cul- 
vert under  special  watch duriuK  that  day." 
The  charge  given,  with  eomesuch  addition 
as  this,  would  have  required  the  jury,  as 
was  proper,  to  consider  the  prool  offered 
by  both  sides  upon  the  controlling  issue 
in  the  case,  and  would  have  enabled  them 
to  fairly  determine  whether  or  not  the 
company  had  established  the  defense  it  re- 
lied upon,  viz.,  that  the  attendant  circum- 
staucee  were  not  such  as  to  indicate  that 
a  washout  was  to  be  apprehended  at  this 
point,  and  consequently  that  due  care  and 
diligence  did  not  require  of  the  railroad 
company  any  further  inspection  or  watch 
over  the  culvert  than  was  actually  given. 
Rule  9  of  the  railroad  company,  which 
was  put  in  evidence  by  the  plaintiff,  is  as 
foUo'wB:  "Should  a-  Rection-master  have 
reason  to  apprehend  washes  or  Injury  to 
the  track,  bridges,  or  culverts,  by  rain  or 
storm  or  flood,  he  must,  whether  by  day 
or  night.  paHS  over  his  s^tion  fully  one 
hour  pre<:eding  the  passage  of  any  regu- 
lar train,  or  repair  to  the  place  known  to 
be  in  the  most  danger. "  Under  this  rule, 
the  section-master  Is  only  required  to  pass 
over  his  section  one  hour  preceding  the 
passage  of  trains,  when  he  has  "reason  to 
apprehend  washes  or  injury  to  the  track, 
bridget),  or  culverts,  by  rain  or  storm  or 
flood."  Holding  the  company  by  its  own 
rule,  and  taking  into  consideration  tbe 
real  contest  In  thli  case  as  made  by  the 
pleadings  and  the  evidence,  it  becomes  ap- 
parent that  the  most  Important  question 
to  be  determined  Was  -vvhether  or  not 
there  was  reason  to  apprehend  that  this 
washont  would  occur.  We  think,  for  the 
reasonsaboveg^ven,  this  question  was  not 
properl.y  submitted  to  the  jury.  A  ruling 
of  the  supreme  court  of  Minnesota,  in  the 
case  of  Gates  v.  Railway  Co.,  2S  Minn.  110, 
9  N.  W.  Rep.  579,  so  aptly  concurs  with 
and  lllustratea  the  views  we  have  above 
endeavored  to  express  that  we  quote, 
though  somewhat  lengthy,  the  charge 
given  by  the  trial  judge,  and  the  remarks 
concerning  it  made  by  the  reviewing  court. 
The  charge  given  was  as  follows :  "  It  is 
the  duty  of  those  who  use  hazardous 
agencies  and  instrumentalities  to  control 
them  ca^fully,  and  to  adopt  every  ordi- 
nary known  and  usually  approved  inven- 
tion to  lessen  tbe  danger,  and  to  guard 
against  every  ordinary  probable  danger 
by  sncb  means  as  ordinary  prudence 
would  suggest  or  dictate.  Railroad  com- 
panies are  bound  to  take  notice  of  the 
topography  of  the  country  along  their 
lines  of  road,  and  to  take  notice  of  the 
climate  in  which  their  roads  are,  and 
about  the  storms  and  floods  that  annual- 
ly occur  in  those  localities,  and  make  all 
necessary  guards  against  danger  caused 
by  ordinary  and  usually  severe  storms  of 
the  locality  where  the  road  is  located.  It 
was  the  duty  of  defendant  to  so  construct 
its  ruad  as  to  make  it  reasonably  safeand 
to  guard  against  washouts,  land-slides, 
and  obstructions,  which  endanger  tbe 
lives  of  the  passengers  and  emplo.ves  pass- 
ing  over  tbe  same;  and  any  neglect  of  the 
defendant  In  that  behalf  would  make  It 
liable  to  the  plaintiff,  if  such  neglect  caused 
the  injury.  It  was  the  duty  of  the  defend- 
ant to  keep  its  road  in  suitable  and  safe 


repair;  and  keep  and  malntaiu  suitable 
ditches  and  culverts,  at  suitable  and  prop- 
er places,  to  carry  off  the  surplus  water 
running  down  upon  the  track  or  road  of 
the  defendant  company;  and  the  neglect 
of  the  defendant  to  perform  that  duty,  if 
Buch  neglect  was  the  cause  of  the  accident, 
will  make  the  defendant  liable."  Referring 
to  this  charge,  the  supremecourt  held  that, 
"notwithstanding  the  court  also  in  gener- 
al terms  charged  the  jury  that  the  degree 
of  care  and  prudence  'required  of  the  de- 
fendant in  the  case  was  'due  and  ordinary 
care,' '  reasonablecare,'  and  '  ordinary  pru- 
dence,' the  charge,  as  a  whole,  was  erro- 
neous; for  the  jury  may  have  understood 
from  it  that  it  was  the  absolute  duty  of 
tbe  defendant,  without  regard  to  tbe  de- 
gree of  care  used  by  it  to  effect  the  pur- 
pose, to  make  all  necessary  guards  against 
danger  caused  by  ordinary  storms,  and 
to  guard  against  land-slides,  washouts, 
and  obstructions  wliich  might  endanger 
the  lives  of  passengers  and  employes,  and 
to  keep  its  road  In  suitable  and  safe  re- 
pair."  In  addition  to  what  appears  in  the 
head-note  just  quoted,  Gilfii.lan,  C.  J., 
in  the  opinion,  observes,  in  effect,  that, 
under  this  charge,  no  amount  of  care  and 
prudence  in  guarding  against  storms  and 
keening  its  road  in  suitable  and  safe  re- 
pair would  relieve  the  defendant  from  lia- 
bility if  the  ends  aimed  at  were  not  accom- 
plished. The  views  herein  expressed,  and 
supported  by  the  above  authority,  will 
make  apparent,  we  think,  the  correctness 
of  the  proposition  announced  in  the  fifth 
head-note.    Judgment  reversed. 

Bleckley,  O.  J.,  (disseatlng.)  On  a 
previous  writ  of  error,  (see  S4  Ga.  351,  10  S. 
£.  Rep.  965.)  the  right  of  the  piaintiff  to 
recover  was  resolved,  and  as  1  think  cor- 
rectly, into  a  question  of  fact  for  decision 
by  the  jury.  Upon  the  second  trial,  the 
court  committed  no  error  of  law  which 
affected  that  question  on  its  substantial 
merits,  and.  while  the  verdict  may  Or  may 
not  be  correct,  there  was  evidence  to  sup- 
port it.  I  believe  the  presiding  judge  did 
not  abuse  his  discretion  in  denying  a  new 
trial. '  For  this  reason  I  dissent  from  the 
judgment  of  reversal. 


(87  Ga.  651) 

American  Exchange  Nat.  Bank  v.  Geor- 
gia Construction  &  Investment  Co.  et 
al. 
(Supreme  Court  of  Georgta.    July  20, 1891.) 

Negotiable  Instruments— Indorsement  for  Dis- 
count —  PowEK  OF  Partner  to  Bind  Firm- 
Ratification. 
1.  Where,  in  order  to  have  a  note  disconnted 
at  bank,  a  partner  indorsed  it  in  bis  own  name, 
and  also  in  the  partnership  name,  and  the  undis- 
puted evidence  shows  that  the  bank  would  not 
make  the  discount  and  advance  the  money  with- 
out the  latter  Indorsement,  there  was  no  ground 
in  the  evidence  for  charging  the  jury  as  to  what 
was  the  effect  of  the  transaction,  if  it  was  based 
on  the  credit  of  tbe  one  partner  only;  and  this 
is  so,  although  the  bank  Icnew  that,  before  the 
partnership  indorsement  would  be  binding  on  the 
firm,  ratification  by  tbe  other  partner  would  be 
essential. 

3.  An  Indorsement  in  the  partnership  name 
to  raise  funds  for  tbe  indorsing  partner  or  for  a 
third  person  will  not  bind  the  partnership  with- 
out ratification,  (tbe  bank  discounting  the  paper 
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knowing  such  ratlfixiation  to  be  neoessar^r,)  al- 
though the  funds  be  entered  in  the  bank-books  to 
the  credit  of  the  partnership,  and  afterwards 
drawn  out  on  checks  of  the  partnership  signed 
by  the  partner  not  privy  to  the  transaction.  The 
execution  of  such  checlos  without  notice  that  the 
funds  were  raised  on  the  partnership  credit,  or 
by  an  Indorsement  in  the  imrtnership  name,  will 
not  amount  to  a  ratiflcation.  But  if  the  proceeds 
of  such  checlcs,  or  some  of  them,  be  used  for  the 
benefit  of  the  partnership,  and  any  of  them  be 
retained  after  notice  of  the  material  facta  has 
been  acquired,  this  will  be  a  ratification,  no  oSer 
being  made  to  return  them. 

8.  If,  after  acquiring  such  notice  and  after 
a  dissolution  of  the  partnership,  the  partner  in- 
forms the  bank  in  writing  that  he  has  bought  out 
bis  copartner's  Interest,  and  will  pay  the  notes 
of  the  firm,  as  he  has  assumed  the  finn's  liabili- 
ties, the  prima /aci«  eftect  of  such  writing  is  to 
ratify  the  indorsement;  but  the  writing  is  am- 
biguous, and  is  open  to  en>lanation  by  extriosio 
endence  as  to  wnetber  there  was  an  intention 
to  ratify  the  indorsement  or  not. 
{SuUabvs  2>v  the  Court.) 

Error  from  city  court  of  Richmond ;  W. 
F.  Eye,  Judge. 

Jos.  B.  Camming  and  Bryan  Camming, 
tor  plaintltt  in  error.  J.  B.  Lamar,  tor  de- 
fendants in  error. 

Blbcklbt,  C.  J.  1.  The  cbargrv  ot  the 
court  excepted  to  in  the  third  and  fourth 
grounds  of  the  motion  tor  a  new  trial  was 
based  on  the  hypothesis  that  the  money 
mlKht  have  been  loaned  on  the  credit  ut 
R.  P.  Sibley.  No  such  byputhpais  arises 
out  of  the  evidence.  On  the  contrary,  the 
only  testimony  on  the  subject,  that  of  the 
vice-president  of  the  bank,  was  express 
that  the  bank  refused  to  dlscounttbe  note 
unless  It  was  first  indorsed  by  the  firm  of 
R.  P.  &  O.  T.  Sibley,  and  passed  through 
their  regular  account;  that  the  note  was 
discounted  upon  the  credit  of  the  Indorse- 
ments, and  the  bonds  deposited  as  collat- 
eral security:  that,  when  first  offered  for 
discount,  the  Indorsement  of  R.  F.  &  G.  T. 
Sibley  was  not  on  the  note;  and  that  the 
bank  never  agreed  to  discount  it  until 
their  name  was  indorsed  on  it,  but  ex- 
pressly refused  to  do  so,  in  consequence  of 
which  refusal  the  note  was  indorsed  by  K. 
P.  Sibley  in  their  name.  Moreover,  the 
money  was  entered  to  their  credit  In  the 
books  of  the  bank,  and  so  stood  nntil  It 
was  drawn  out  on  checks  signed  in  theflrm 
name  by  Q.  T.  Sibley.  True,  the  bank 
knew  that  the  Indorsement  of  the  firm 
was  an  accommodation  Indorsement,  and 
that  the  ratification  of  It  by  G.  T.  Sibley 
was  necessary,  but  It  was  expected  that 
such  ratiflcation  would  take  place  and  the 
indorsement  be  made  effectual.  This  be- 
ing so.  the  charge  of  the  court  was  error, 
and,  while  this  error  might  have  been 
harmless,  It  may,  on  the  other  hand,  have 
been  hurtful.  In  view  of  all  the  facts  of 
the  case  and  the  flndlug  of  the  Jury,  we 
coiksider  It  cause  for  granting  a  new  trial. 

2.  Uncle  and  nephew  were  copartners, 
nnder  the  same  of  R.  P.  A  G.  T.  Sibley,  as 
cotton  factors,  in  Augusta,  6a.  The 
partnership  did  business  with  the  Ameri- 
can Exchange  National  Bank  of  New  York, 
and  Us  dealings  with  that  bank  ran 
through  a  considerable  tlmeand  embraced 
many  transactions.  R.  P.  Sibley,  the 
■enlor  partner,   was    president    ot     the 


Georgia  Construction  &  Improvement 
Company.  That  company,  by  him  as 
president,  executed  a  promissory  note  for 
$5,000,  dated  Augusta.  6a.,  August  15. 
1S88.  It  was  payable  at  the  American 
Exchange  National  Bank,  New  Tork,  to 
the  order  of  W.  H.  Penland,  and  due  De- 
cember 1st  after  its  date.  This  note,  bear- 
ing the  indorsement  of  the  payee  and  sev- 
eral others,  the  last  of  whom  was  R.  P. 
Sibley,  indorsing  as  an  individual,  was 
offered  by  bim  to  the  bank  for  discount. 
The  bank  declined  tu  discount  it  wlthont 
the  partnership  indorsement  also,  and  even 
with  that  Indorsement  would  discount 
It  only  upon  condition  that  tbn  money 
should  be  entered  to  the  credit  of  the  part- 
nership, and  pass  through  Its  account  on 
the  books  of  the  bank-  The  bank  officer 
knew  that  the  Indorsement  was  for  ac- 
commodation, and  that,  to  render  it  bind- 
ing on  the  partnership,  the  ratiflcation  of 
the  Junior  partner  would  be  necessary. 
This  ratiflcatiofl  the  uncle  promised  to 
procure,  and  the  bank  discounted  the  pa- 
per on  the  24th  ot  August,  1888.  By  letter 
addressed  to  the  partnership  at  Augusta, 
.the  bauk  communicated  information  at 
once  that  the  note  of  the  construction  and 
investment  company  had  been  discounted 
and  the  firm  credited  with  the  proceeds. 
R.  P.  Sibley,  also  as  president,  by  a  letter 
similarly  addressed,  gave  information  to 
the  firm  that  the  bank  bad  discounted  the 
note,  "and  placed  to  your"  credit.  Both 
of  these  letters  disclosed  the  amount  of 
the  note,  and  the  name  of  the  maker,  but 
neither  of  them  gave  any  further  descrip- 
tion of  the  instrument,  or  mentioned  any 
of  the  indorsements  or  Indorsers.  It  Is  al- 
together improbable  that  any  fraud  was 
intended  by  the  bank  on  the  partnership. 
It  expected  actual  knowledge  of  the  in- 
dursement  to  be  communicated  by  the 
partner  who  was  present  to  the  one  who 
was  absent.  Moreover,  it  refused  to  sub- 
ject the  avails  of  tite  Indorsement  to  the 
order  of  anyone  save  the  purtnitrship.  It 
retained  the  fund  as  partnership  assets 
entered  to  the  credit  of  the  partnership  in 
the  partnership  account  with  the  bank, 
and  did  not  afterwards  pay  out  the  mon- 
ey, except  on  checks  of  the  partnership;  all 
of  them,  BO  far  as  appears,  were  signed  by 
the  absent  partner.  No  copy  of  any  of 
the  checks  is  in  the  record,  but  presumably 
they  were  not  drawn  upon  any  particular 
fund.  They  were  some  20  in  number,  and 
the  aggregate  amount  covered  by  them 
was  about  $100,000;  the  balance  to  the 
credit  of  the  partnersliip,  at  one  time  utter 
this  fund  was  entered  to  its  credit,  being 
ran  down  to  less  than  f  20.  It  Is  manifest, 
also,  that  the  a  vails  of  this  indorsement 
passed  through  the  partnership  books  as 
well  as  the  books  of  the  bank:  for  It  ap- 
pears that,  at  the  time  the  above-men- 
tioned sranli  balance  was  stricken,  the 
state  ot  the  account  as  kept  by  the  par- 
ties, respectively,  was  the  same;  that  la. 
the  books  ot  the  partnership  correspond 
with  the  books  of  thebank.  On  this  state 
of  facts,  did  the  checking  of  the  money  oat 
of  the  bank  by  the  partnership,  the  checks 
being  signed  by  the  Janior  partner,  const!- 
tnte  a  ratification  of  the  indorsement,  irre> 
speetive  ot  whether  the  partnership  r«i 
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«eiTed  the  actual  benefit  ol  the  fond,  <ir 
whether  that  benefit  was  realised  alone 
by  the  maker  of  the  note,  the  Georgia  Con- 
fltractlon  &  Investment  Coippany?  Inas- 
mach  as  the  bunk  was  aware  that  the 
partnership  indorsement  was  (or  accom- 
modation, and  that  the  Junior  partner 
was  Ignorant  of  It  when  It  was  made,  the 
burden  of  proving  tliat  be  afterwards  as- 
sented to  It  would  be  upon  the  bank. 
Doubtless  the  fact  that  he  checked  out  the 
money  would  be  strong  evidence  of  such 
assent;  indeed  quite  enough  evidence  to 
charge  blm  and  the  partnership  with  the 
Indorsement.  But  if  his  own  testimony  Is 
to  be  credited  in  opposition  to  the  cir- 
cumstantial evidence,  (and  there  Is  no 
legal  reason  why  It  might  not  be,)  it 
affirmatively  appears  that,  at  the  time 
the  money  was  checked  out,  he  did  not 
know  of  the  indorsement.  If  he  was  then 
Ignorant  of  it,  and  believed  that  the  credit 
of  the  firm  haa  in  no  way  been  engaged  to 
raise  the  money,  it  would  seem  that  his 
Igmorant  co-operation  in  effectuating  an 
arrangement  beween  his  copartner  and 
the  bank  to  transfer  the  money  from  the 
possession  of  the  bank  to  that  of  the  party 
for  whose  accommodation  the  indorse- 
ment, when  made,  was  intended,  ought 
not  to  render  himself  or  the  partnership 
liable.  True,  the  bank,  before  parting 
wltb  the  money,  bad  fortified  itself  with  a 
firm  indorsement  executed  by  one  partner, 
and  with  firm  checks  executed  by  ths 
other.  But  if  these  checks  were  Issued  by 
the  Junior  partner  withoutany  knowledge 
or  information  of  the  Indorijement,  or  any 
sufficient  ground  for  believing  that  the 
note  had  been  discounted  on  the  credit  of 
the  firm,  no  assent  to  or  ratification  of 
the  indorsement  cuuld  fairly  be  imputed 
to  him.  Whether;  according  to  commer- 
cial usage  and  the  general  understanding 
of  business  men,  the  letter  of  the  bank,  and 
that  uf  the  senior  partner,  written  to  the 
firm  on  the  day  the  note  was  discounted, 
would  communicate  notice  that  the  credit 
of  the  firm  had  been  engage<1  in  procuring 
the  discount,  would  probably  be  a  subject 
for  expert  testimony;  but  no  such  testi- 
mony appears  In  the  record  before  us.  In 
its  absence,  our  conclusion  is  that  check- 
ing out  tb^  money  would  not  make  the  in- 
dorsement effective,  unlessthe  partnership 
received  the  benefit  ol  It,  either  in  whole 
or  in  part.  But  the  receiving  such  benefit 
before  notice,  and  retaining  It  after  notice, 
would  operate  as  a  ratification  of  tne  in- 
dorsement, whether  so  Intended  or  not; 
for  this  would  be  a  ratification  by  con- 
duct,— that  Is,  by  checking  out  the  money 
under  a  misapprehension,  and  failing  to 
relinquish  the  fruits  of  the  mistake  after 
full  discovery  of  all  the  means  by  which 
they  were  obtained.  Whether  by  reason 
aione  of  checking  out  the  money  the  in- 
dorsement should  be  operative  or  not 
ought  to  depend,  in  a  large  degree,  upon 
the  equities  between  the  parties.  To  put 
the  matter  in  a  condensed  form,  let  the 
partnership  element  be  eliminated.  If  A., 
without  authority  from  B.,  executes  a 
promissory  note  in  the  name  of  the  latter, 
sells  it  to  C,  (who has  notice  of  such  want 
of  authority  at  the  time,  but  expects  it  to 
be  supplied,)  and  deposits  the  proceeds 


with  C.  to  the  credit  of  B.,  and  afterwards 
B.,  believing  that  the  money  had  been 
rasied  by  A.  on  his  own  oredlt,  checks  it 
out  and  applied  it  to  the  use  of  A.,  it  is 
clear  that  B.  Is  not  bound  to  pay  the  note. 
But  suppose  B.  checks  out  the  money,  and 
keeps  it  In  his  own  pocket,  or  appropriates 
it  to  bis  own  use,  he  cannot  bold  on  to 
the  money  and  repudiate  the  note,  assam- 
ing  the  transaction  to  be  free  throughout 
from  any  intention  on  the  part  of  C.  to 
defraud.  By  retaining  the  money  after 
knowledge  that  it  was  raised  on  bis  credit 
by  an  assumption  of  authority,  B.  ratifies 
the  act  irrespective  of  whether  be  intends 
to  ratify  It  or  not;  and,  as  he  cannot  rat- 
ify it  in  part  and  repudiate  it  in  part,  such 
ratification  will  result  from  retaining  any 
of  the  money  with  no  offer  to  return  the 
amount  retained,  although  he  may  have 
paid  out  the  residue  for  A.'s  benefit  before 
acquiring  knowledge  of  all  the  material 
facts. 

That  the  bank  did  not  intend  to  perpe- 
trate, or  aid  in  the  perpetration  of,  an  act- 
ual fraud  on  the  partnership,  is  fairly  in- 
ferable; for  it  was  understood  that  the 
senior  partner  was  to  inform  bis  copart- 
ner of  the  transaction,  and  that  the  pro- 
ceeds of  the  indorsement  should  be  entered 
In  the  partnership  account.  This  was 
equivalent  to  putting  the  title  to  these 
proceeds  in  the  partnership,  there  to  re- 
main until  the  partnership  itself  should 
draft  them  out  of  the  bank,  and  thus  con- 
trol their  disposition.  This  afterwards 
took  place,  with  what  result  on  the 
finances  of  the  partnership  the  record  be- 
fore us  does  not  fully  disclose.  The  state 
of  the  account  between  the  firm  and  the 
Georgia  Construction  &  Investment  Com- 
pany does  not  appear.  As  the  firm  act- 
ually drew  this  money  from  the  bank  on 
Its  checks,  the  Junior  member  representing 
it  In  drawing  the  checks,  it  is  prima,  facie 
chargeable  with  the  whole  sum.  This 
partner  says  in  his  testimony  that  he 
"paid  out  some  money  for  the  Georgia 
Construction  &  Improvement  Company," 
and  the  brief  of  evidence  contains  this 
statement:  "Agreed  that  the  money  was 
paid  out  a  few  days  after  August  21th, 
without  communicating  with  the  bank." 
Whether  this  means  that  all  the  money 
produced  by  the  Indorsement  was  so  paid 
out,  or  whether  it  means  that  so  much  of 
it' as  the  witness  had  previously  referred 
to wasHopaid, wocunnotdetermlne.  This 
is  a  matter  which  seems  to  need  explana- 
tion. 

3.  The  firm  of  R.  P.  &  G.  T.  Sibley  was 
dissolved  by  mutual  consent  on  or  about 
the  6th  of  September.  1888.  Between 
that  time  and  thelOth  of  September,  prob- 
ably on  the  8th  or  9th.  G.  T.  Sioley,  the 
junior  member,  received  notice  of  the  dis- 
honor of  this  note.  The  notice,  though 
expressed  in  very  brief  terms,  sufilcleutly 
indicated  that  the  firm  of  B.  P.  &  G.  T. 
Sibley  was  an  indorser  upon  the  instru- 
ment. On  the  10th  ol  September  he  wrote 
the  bank  that  he  had  bought  out  the  In- 
terest of  R.  P.  iSibiey  in  the  firm,  and 
would  continue  the  business  In  all  its 
branches,  adding  these  words:  "The  notes 
of  R.  P.  &  G.  T.  Sibley  that  you  hold  wiU 
be  paid  by  me,  as  I  have  assumed  the  lia- 
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blHtles  oJ  R.  P.  &  G.T.Sibley."  An  we 
uuderstand  the  evidence,  this  letter  was 
written  uod  sent  after  notice  to  the  firm 
bad  reached  the  writer  that  the  note  now 
In  question  was  dishonored.  He  testifled 
that  be  did  not  have,  when  he  wrote  this 
letter, "any  actual  knowledge  oIR. P.  &  O. 
T.  Sibley's  indorsement  on  the  note,"  but 
he  does  not  deny  that  he  had  such  infor- 
mation as  the  notice  ol  dishonor  com- 
mnnicated.  Actual  knowledge  was  not 
requisite  to  render  the  ratification  of  the 
indorsement  resulting  from  his  promise  to 
pay  the  note  effective.  It  was  enough  it  he 
had  such  information  as  would  raise  the 
belief  in  his  mind,  or  In  the  mind  of  a  rea- 
sonable man,  that  the  bank  regarded  the 
firm  as  an  indorser  upon  the  note,  and 
sought  to  hold  the  partnership  liable  as 
such.  The  phraseology  of  the  letter  is 
somewhat  ambiguous,  tor  the  terms,  "the 
notes  of  R.  P.  &  Q.  T.  Sibley, "  may  be  re- 
stricted to  notes  of  which  they  were  the 
makers,  or  these  terms  may  compr»»hend 
all  notes  held  by  the  bank  on  which  the 
firm  name  appeared,  whether  as  makers 
orindorsers.  Inasmuch  as  the  letter  states 
that  the  writer  had  assumed  the  liabilities 
of  R.  P.  &  G.  T.  Sibley,  we  think  this  more 
comprehensive  sense  is  apparently  the  true 
signification  of  the  doubtful  words.  But 
under  the  rule  of  our  Code  as  to  allowing 
all  ambiguities,  whether  latent  or  patent, 
to  be  explained,  extrinsic  evidence  is  no 
doubt  receivable  as  to  whether  there  was 
any  intention  to  ratify  this  Indorsement 
or  not.  The  prima  facie  import  of  the  lat- 
ter is  to  recognize  this  note  as  one  of  the 
liabilities  of  the  firm.  While  we  rest  the 
grant  of  a  new  trial  directly  on  the  third 
and  fourth  grounds  of  the  motion,  we 
think  the  general  substance  of  the  case 
calls  for  a  more  thorough  and  sifting  in- 
vestigation than  appears  to  have  been 
had.  We  have  ruled  upon  the  controlling 
questions  indicated  in  the  motion  for  a 
new  trial ;  and,  as  the  evidence  on  the  nest 
trial  may  be  materially  different,  we  deem 
it  unnecessary  to  deal  more  speclflcally 
than  we  have  done  with  the  several 
grounds  of  the  motion.  Judgment  re- 
versed. 

(87  Oa.  Ml)  . 

Qboroia  Railroad  &  Banking  Co.  t. 

Crawlky. 
(Supreme  Court  of  Oeorgia.    May  6, 189L) 
Excessive  Verdict— Rkmittitcr— Interest. 
Where  the  verdict  is  for  a  larger  sum  than 
Is  sued  for,  and  no  amendment  covering  the  ex- 
cess is  offered,  the  court  should  set  it  aside  or 
require  a  remittitur,  though  interest  added  to 
the  damages  proved  would  equal  the  verdict. 

Error  from  superior  court,  McDuffie 
county ;  H.  C.  Ronby,  Judge. 

Action  by  W.  .1.  Crawles'  against  the 
Georgia  Railroad  &  Banking  Company  lor 
infuries  to  stock.  Verdict  and  Judgment 
for  plaintiff,  and  defendant  brings  error. 
Reversed. 

J.  B.  Cummiiig,  Bryan  Cumminft,  and  M. 
P.  Reese,  tor  plaintiff  in  error.  Tboa.  E. 
Watson,  tor  defendant  in  error. 

Simmons,  J.  Oawley  sued  the  railroad 
company  for  the  killing  ot  two  mules,  al- 
leging In  bis  declaration  that  the  defend- 


ant bad  damaged  him  $200.  The  ]nry 
found  in  bis  favor  $278.25.  The  defendant 
made  a  motion  for  a  new  trial,  on  the 
grounds  that  the  verdict  was  contrary  to 
the  evidence;  that  the  evidence  showed 
that  the  defendant  exercised  all  ordinary 
and  reasonable  care  at  the  time  the  mules 
were  killed ;  that  the  verdict  was  tor  a 
larger  sum  than  that  sued  for;  ani  that 
no  amendment  was  made  covering  the  ex- 
cess, and  no  order  passed  requiring  the 
plaintiff  to  write  It  off.  The  trial  judge 
refused  to  grant  the  motion  upon  either 
or  any  ot  the  grounds,  and  the  defendant 
excepted. 

We  think  the  court  erred  in  refusing  a 
new  trial.  The  declaration  ailege<l  that 
the  plaintiff  had  been  damaged  in  the  stun 
ot  $200  by  the  negligent  killing  of  the 
mules  by  the  defendant,  and  the  jury  by 
their  verdict  gave  him  a  larger  sum  than 
he  claimed  in  the  declaration.  The  amount 
of  damages  claimed  in  the  declaration  Is 
the  limit  ot  the  plaintiff's  recovery,  and, 
where  the  verdict  is  rendered  for  a  greater 
sum,  the  court  should  set  it  aside,  unless 
the  plaintiff  amends  his  declaration  to 
cover  the  excess.  In  this  case  there  was 
no  amendment,  and  no  offer  to  amend, 
either  before  or  after  the  verdict,  to  cover 
tills  excess  of  damages ;  nor  did  the  court 
require  the  plaintiff  to  write  off  the  excess, 
as  he  should  have  done  if  he  was  other- 
wise satisrted  with  the  verdict.  Giles  v. 
Spinks,  64  Ga.  2U5 ;  2  Sedg.  Dam.  (7th  Ed.) 
614:  5Amer.  &  Eng.  Enu.  Law,  53 ;  3  Estee, 
PI.  &  Pr.  §  4909;  1  Tidd.  Pr.  697;  Decker  v. 
Parsons,  11  Hun,  295;  Corning  v.  Corning, 
6N.  Y.  97;  Manson  v.  Robinson.  37  Wis. 
339;  Kelley  v.  Third  Nat.  Bank,  64  III.  541. 
It  Is  claimed,  however,  by  counsel  for  the 
defendant  in  error,  that  this  case  has  been 
pending  nearly  10  years ;  tliat  the  proven 
value  of  the  mules  was  $17a;  and  that  in- 
terest on  this  amount  up  to  the  time  ot 
the  verdict,  at  7  per  cent.,  would  make  the 
sum  found  by  the  jury;  that  the  jury  did 
not  And  as  the  principal  debt  more  than 
the  amount  laid  in  the  declaration,  but 
added  the  $78.25  as  Interest,' and  therefore 
the  verdict  was  for  more  than  was  claimed 
in  the  declaration.  While  the  jury  in  a 
rase  like  this  may  add  IntereHt  to  the  val- 
ue of  the  property  which  has  been  injured, 
it  they  do  so  it  is  really  not  interest,  but 
damages.  Theycannot  find  so  much  prin- 
cipal and  so  much  interest,  as  they  could 
upon  a  promissory  note,  but  their  verdict 
mnst  be  for  so  much  damages,  although 
it  may  include  interest,  against  the  defend- 
ant; and,  if  the  amount  thus  found  is  in 
excess  of  the  amount  claimed  in  the  decla- 
ration, the  verdict  is  illegal,  and  should  be 
set  aside,  unless  the  declaration  is  amend- 
ed, or  the  court  requires  the  excess  to  be 
written  off.  The  court,  therefore,  should 
have  granted  a  new  trial  upon  this 
ground;  and  we  will  say  that,  if  be  bad 
granted  it  upon  the  other  grounds  set  out 
in  the  motion,  we  would  have  sustained 
his  judgment  In  so  doing.  The  evidence 
upon  the  last  trial  was  not  materially  dif- 
ferent from  what  it  was  when  this  case 
was  here  before,  (82  Ga.  190,  8  S.  E.  Rep. 
417.)  and  it  was  then  held  that  a  verdict 
against  the  defendant  was  contrary  to 
the  evidence,  and  the  grant  ot  a  new  trial 
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by  tbe  conrt  below  was  approved  on  this 
KTonod.  We  reverse  the  Judgment,  with 
dlrectioos  that  the  case  be  tried  again  in 
the  court  below,  unless  tbeplalntitt  should 
dect  to  dlsmifls  tate  action.  Judgment  re- 
versed. 


(87  Oa.  203) 

Cbarlottx,  C.  &  A.  R>Co.  v.  Wootbn  et  al. 

(Sttpreme  Count  of  OtorgUi.  May  8, 1891.) 
CARaiiRS  or  GKwDB— Loss— Damaobs. 
Though  good*  saved  by  a  oommon  carrier 
from  tbe  penis  of  a  freshet  were  damaged  by 
passing  throngh  the  freshet,  yet  if  some  not  saved 
are  unaocoaDtod  for,  and  it  is  not  shown  that  the 
freshet  caused  their  loss,  or  what  their  condition 
was  when  they  disappeared,  a  recovery  for  their 
value  may  l>e  had  against  the  carrier  without  de- 
ducting anything  for  conjectural  damage  which 
they  may  have  sostained  by  reason  of  the  freshet 
before  the  loss  ocoorred. 

ISyllabus  by  the  Coitrt.) 

Error  trom  city  conrt  ot  Richmond ;  W. 
F.  Eve,  Judge. 

Pope  Barrow,  tor  plain tifl  in  error. 
Fleming  &  Alexattder,ioT  defeadants  In  er- 


Blecklet,C.  3.  The  question  is  wheth- 
er the  goods  lost  by  tbe  carrier,  and  never 
delivered,  should  be  paid  tor  as  sound  or 
as  damaged  goods.  It  they  were  dam- 
aged, it  was  by  a  treshet,  and  witliout 
fault  ot  the  carrier.  Tbe  goods  not  lost 
or  stolen  were  damaged,  but  there  is  no 
direct  evidence  that  those  which  disap- 
peared were  damaged,  or.  It  so,  to  what 
extent.  So  far  as  appears,  tbey  were  nev- 
er seen  during  or  alter  the  freshet,  and 
consequently  to  say  that  they  were  dam- 
aged when  the  carrier  lost  possession  of 
them  would  be  a  mere  conjecture.  Tbey 
might  or  might  not  have  been  stolen  dur- 
ing the  confusion  In  business  occasioned 
by  tbe  freshet,  and  when  stolen  they  may 
or  may  not  have  been  damaged.  It  seems 
that  the  burden  of  proof  on  this  subject 
must  necessarily  rest  upon  the  carrier.  It 
had  the  custody  of  the  property,  and  that 
custody  has  been  lost,  exactly  when  does 
not  appear.  We  can  discover  no  reason 
tor  holding  that,  under  tbe  evidence,  the 
Jury  made  any  mistake  in  finding  the  val> 
ue  ot  tbe  goods  as  proved.  Irrespective  of 
tbe  mere  chance  that  their  value  may  have 
been  impaired  before  they  were  lost. 
There  was  no  error  in  denying  a  new  trial. 

Judgment  affirmed. 


(ffr  Qa.  aa  

McCoRD  et  al.  v.  Laidlbt  et  al. 
(Supreme  Court  q/  Oeorgia.  Hay  8, 1891.) 
Bausb — ^Rbfcsai.  to  Accbft— Dakaobs. 
Laidley  &  Co.  sold  to  HcCord  &  Son  a 
car-load  of  bacon,  to  be  stxipped  to  Augusta  and 
paid  for  on  delivery.  They  shipped  the  bacon, 
and  drew  on  McCord  tt  Son  a  draft  payable  on 
demand,  which  was  presented  before  the  arrival 
of  the  bacon.  McCord  &  Son  refused  to  pay  the 
draft,  and  directed  the  liank  to  which  it  was  sent 
for  collection  to  retom  it  to  Laidley  &  Co.,  stat- 
ing at  the  time  that  they  would  refuse  to  accept 
the  bacon  because  the  sellers  liad  violated  their 
contract  in  demanding  payment  before  the 
money  was  due.  Afterwards  the  bacon  arrived, 
and  the  agent  of  Laidley  &  Co.  tendered  it  to 
McCord  Sc  Son,  and  gave  them  an  opportunity  to 
accept  and  pay  for  it,  which  they  declined  to  do. 
Hw  bacon  was  tiien  sold  by  Laidley  &  Co.  *■ 


agent  for  the  best  prloe  that  co«Id  be  obtained 
in  the  AagoBta  market,  bat,  bacon  having  de- 
clined In  price,  it  brought  less  than  McCord  & 
Sod  had  agreoA  to  pay.  Held,  that  McCord  & 
Son  were  liable  to  Laidley  &  Oo.  f or  the  differ- 
ence between  the  contract  price  and  the  net  pro- 
ceeds of  the  sale  of  the  bacon. 
{SvUabus  by  the  Ccuru) 

Error  from  city  court  ot  Richmond ;  W. 
P.  Eve,  J  udge. 

Charles  Z.  McCord  and  Barrtaon  &  Pee- 
plea,  for  plaintiffs  In  error.  F.  W.  Capers, 
Jr.,  tor  defendants  In  error. 

Lumpkin,  J.  The  substantial  tacts  of 
this  case  are  stated  In  the  head-note.  The 
draft  which  Laidley  &  Co.  drew  on  Mc- 
Cord &  Son  for  the  price  of  the  car-load  of 
bacon  was  payable  on  demand.  This  was 
entirely  consistent  with  the  contract  be- 
tween the  parties  that  the  bacon  was  to 
be  paid  tor  on  arrival,  and  the  draft, 
therefore,  was  not  Improperly  drawn. 
The  only  mistake  about  it  was  that  it 
was  presented  for  payment  before  the  ba- 
con arrived,  and  was  therefore  presented 
too  soon;  but  certainly  this  fact  did  not 
give  to  McCord  &  Son  the  right  to  repudi- 
ate the  entire  contract,  and  refuse  to  ac- 
cept and  pay  for  the  bacon  when  It  did 
arrive.  It  a  note  payable  at  a  future  day 
should  be  given  for  the  purchase  of  per- 
sonal property  to  be  delivered  when  the 
note  was  paid,  and  by  mistake  or  inad- 
vertence payment  of  the  note  was  de- 
manded before  its  maturity,  all  that  the 
maker  need  do  would  be  to  decline  pay- 
ment, and  notify  the  other  party  that  he 
must  wait  until  the  note  became  due  be- 
fore demanding  payment  thereof.  The 
present  case  seems  to  be  one  entirely  anal- 
ogous to  the  one  supposed.  There  is  ample 
evidence  to  sastuln  the  conclusion  that, 
simply  because  tbe  draft  was  presented  to 
McCord  &  Son  before  the  bacon  reached 
Augusta,  they  sought  to  repudiate  and 
cancel  the  entire  transaction ;  and  also 
that,  when  the  bacon  did  arrive,  they 
were  afforded  an  opportunity  to  accept 
and  pay  for  it,  which  they  refnsed  to  do. 
We  see  no  reason,  in  view  of  these  facts, 
tor  setting  aside  this  transaction,  or  deny- 
ing to  Laidley  &  Co.  their  right  to  recover 
what  they  lost  by  reason  of  the  decline  in 
bacon,  and  the  refusal  of  McCord  &  Son  to 
comply  with  their  contract-  The  motion 
for  a  new  trial  contains  various  excep- 
tions to  tbe  charges  and  refusals  to  charge 
ot  tbe  court,  but  in  none  of  them  do  we 
find  any  error  requiring  a  new  trial.  It 
seems  quite  plain,  from  a  careful  examina- 
tion ot  the  record,  that  exact  Justice  has 
been  done  in  this  case.    Jiidgmentafflrmed. 


(87  Qa.  m) 

WHrrB  et  al.  v.  Maoaraban  et  al. 

(Supreme  Court  of  Oeorgia.    May  8, 1891.) 

Dbbds— RaooKDnia — Rigrts  or  Gbastob's  Cbbi>- 

ITORS. 

1.  A  voluntary  deed  from  a  husband  to  his 
wife  dated  Novemlier  19,  1S87,  and  witnessed  by 
two  unofficial  persons,  was  handed  by  the  maker 
to  the  clerk  for  record,  February  9,  1888.  The 
latter  re  rosed  to  record  it  for  want  of  legal  attes- 
tation.  Whereupon  the  maker  acknowledged  It 
was  his  deed,  and  tbe  clerk  signed  his  name  offi- 
cially under  the  usual  attestation  clause,  "signed, 
sealed,  and  delivered  in  presence  of  us,"  ano 
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reoorded  It  Held,  that  this  record  wai  not  no- 
tice of  the  exeoation  of  the  deed  at  the  time  it 
bears  date  to  a  creditor  of  the  malcer,  who  ex- 
tended credit  on  the  faith  of  the  property  covered 
by  the  deed  after  its  exeontlon,  and  before  rec- 
ord. 

3.  When  a  course  of  dealings  begins  between 
parties,  and  credit  Is  extended  by  one  to  the 
other  on  the  faith  of  particular  property,  the  legal 
presumption  Is  that  this  property  is  relied  on  for 
all  credit  given  while  the  dealings  continued, 
until  there  is  some  notloe  or  agreement  to  the 
contrary,  such  dealings  covering  a  period  of  only 
a  few  months. 

8.  The  verdict  being  Inevitably  right  in  any 
view  of  the  case  as  presented.  It  was  error  to 
grant  a  new  trial. 
(.SyllabuB  by  the  Court.) 

En'or  from  superior  court,  Richmond 
county;  H.  C.  Roney,  Judge. 

J.  JR.  Lamar,  lor  plaintiffs  In  error.  Sa- 
lem Datcher,  tor  defendants  In  error. 

Lumpkin,  J.  The  firm  of  Durst,  Shea  ft 
Co.,  of  which  Masaraban  was  a  member, 
obtained  credit  from  White  &  Co.  upon 
the  faith  of  a  statement  made  (or  the  pur- 
pose of  obtaining  the  credit  to  the  Brad- 
street  Mercantile  Agency,  dated  October  4, 
18S7,  and  signed  by  the  firm  and  Magar- 
ahan  individually,  in  which  it  was  repre- 
sented that  the  latter  owned  r^al  estate 
to  the  valtte  ot  $16,000.  White  ft  Co.  sold 
,  various  bills  ot  goods  to  Durst,  Shea  & 
Co.,  the  last  credit  being  given  In  Janua- 
ry, 1888.  November  19,  1887,  Magarahan, 
by  a  voluntary  deed,  conveyed  to  bis  wife 
tor  lUe  the  land  referred  to  In  said  state- 
ment, with  remainder  to  his  clilldren  by 
her  In  life  at  the  time  of  her  death,  and, 
if  none,  the  property  to  revert  to  himself. 
The  deed  was  witnessed  by  two  anofflclal 
persons.  February  0,  1888,  Magarahan 
carried  It  to  tlie  clerk  of  the  superior 
court,  and  requested  him  to  record  It. 
The  latter  refused  to  do  so,  remarlcing.  In 
substance,  that  It  must  have  an  officer 
as  a  witness,  whereupon  Magarahan  ac- 
itnowledged  that  It  was  his  deed,  and  tbe 
cleric  signed  bis  name  ofHclally  as  a  witness 
under  the  usual  attestation  clause,  and 
then  toolt  tbe  deed  and  recorded  It.  Ac- 
cording to  tbe  testimony  ot  Magarahan, 
all  the  indebtedness  ot  his  firm  to  White 
ft  Co.  up  to  tbe  date  ot  the  deed  was  act- 
ually paid.  Assuming  this  to  be  true,  tbe 
debt  tor  tbe  payment  of  which  White  ft 
Co.  now  seek  to  subject  the  land  was  for 
goods  sold  and  delivered  after  tbe  execu- 
tion ot  the  deed,  and  before  its  record. 
White  ft  Co.  had  no  notice  of  tbe  existence 
of  this  deed  until  atterit  was  recorded.  By 
making  the  deed,  Magarahan  left  bimself 
practically  insolvent. 

1.  The  counsel  for  Mrs.  Magarahan,  who 
claVmed  the  property  levied  on  (or  tbe  ben- 
eflt  of  herself  and  children,  insisted  that 
tbe  deed  of  Magarahan  was  legally  re- 
corded, and  was  therefore  constmctlve 
notice  to  Whit«  &  Co.  of  its  existence  from 
the  time  it  bore  date,  because  It  was  actu- 
ally recorded  in  accordance  with  the  pro  vis- 
ions ot  section  1778  of  the  Code  within  three 
months  after  the  execution  thereof.  In 
onr  opinion,  the  deed  was  not  legally  re- 
corded. Section  2706  of  the  Code  provides 
that,  in  order  to  authorise  the  record  of 
a  deed  exeeated  in  this  state.  It  must  be 


attested  by  one  ot  certain  mentioned  oflB- 
cers.  Including  the  clerk  of  the  superior 
court;  or,  subsequent  to  its  execntiun, 
acknowledged  in  the  presence  of  one  ot 
these  officers.  The  section  further  pro- 
vides that  tbe  tact  of  such  acknowledg- 
ment must'be  certified  on  tbe  deed  by  the 
officer  in  order  to  entitle  It  to  be  record- 
ed. The  provisions  of  this  section  were 
not  observed  as  to  the  deed  before  us.  It 
was  not  signed,  sealed,  and  delivered  In 
the  presence  o(  the  clerk,  and  therefore 
what  appears  to  l>e  an  attestation  ot 
witnessing  the  deed  by  him  does  not 
set  forth  tbe'  trnth.  What  transpired  b«- 
twesn  tbe  maker  ot  tbe  deed  and  the  clerk 
may  have  amounted  to  an  acknowledg- 
ment of  the  deed  by  the  former,  but  tbe 
fact  of  such  acknowledgment  is  not  certi- 
fied on  the  deed  by  tbe  officer  as  the  law 
requires.  A  statement  in  tbe  attestation 
clause  of  the  deed  that  it  was  executed  In 
the  presence  of  the  clerk  is  not  a  state- 
ment that  it  was  acknowledged  l>efora 
him.  Attestation  and  acknowledgment 
are  different  acts.  Attestation  is  the  act 
of  witnessing  the  actual  execution  ot  a 
paper,  and  subscribing  one's  name  as  a 
witness  to  that  tact.  Acknowledgment 
is  the  act  of  a  grantor  in  going  before 
some  competent  officer  and  declaring  tbe 
paper  to  be  his  deed ;  and,  to  make  sncli 
acknowledgment  good  in  law,  it  must  lie 
accompanied  by  the  certificate  of  tb« 
officer  that  it  has  been  made.  In  Webb  on 
Record  of  Title,  S  69,  the  author  says  tbe 
certificate  should  state  the  fact  ot  tbe  ac- 
knowledgment, and  by  whom  made,  using 
substantially,  at  least,  the  statntory  lan- 
guage in  stating  these  matters;  and  also 
the  certificate  must  show  a  compliance 
with  the  law  by  aspeclfic  statement  ot  the 
facts  constitnting  a  valid  acknowledg- 
ment. See,  also,  1  Amer.  ft  Eng.  Bnc. 
Law,  tit.  "Acknowledgment,"  and  Bonv. 
Law  Diet.,  same  title.  It  is  Immaterial 
whether  tbe  record  of  the  deed  conveyed 
notice  to  White  ft  Co.  from  Febraary  9, 
1888,  or  not,  because  the  transactions  be- 
tween them  and  Durst,  Shea  &  Co.,  so  tar 
as  extending  credit  to  tbe  latter  is  con- 
cerned, bad  all  ended  before  the  actual  rec- 
ordottbedeed.  Thelawatthnttimebeing 
that,  it  this  deed  was  legally  recorded 
within  tbiree  months  from  its  execution, 
tbe  record  should  be  constructive  notice 
to  all  parties,  taking  eSect  from  tbe  date 
of  the  deed  Itself,  it  appears  that  claim- 
ant's rights,  as  asserted  by  her,  are  based 
upon  a  mere  technical  rule  ot  the  law.  To 
enforce  alleged  rights  resting  on  this  found- 
ation against  one  who  extendi>d  credit 
upon  the  talth  ot  this  very  property,  it  is 
incumbent  upon  the  claimant  to  show 
that  she  has  strictly  complied  with  tbe 
law  itself.  This,  we  have  seen,  she  failed 
to  do,  because  it  is  clear  that  this  deed 
was  neither  attested  nor  acknowledged  in 
such  manner  as  to  entitle  it  to  be  placed 
on  record.  It  therefore  certainly  was  no 
notice  to  White  ft  Co.  prior  to  tbe  time 
ot  its  actual  record,  and  they  in  Justice, 
and  by  strict  law,  should  be  protected, 
and  payment  to  them  secured  for  all 
goods  sold  and  delivered  on  the  faith  uf 
this  property  after  the  execution  of  tbe 
deed-  and  batore  its  record. 
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3.  It  Is  qoite  apparent  from  the  testimo- 
ny  in  tbis  case  that  White  &  Co.  extended 
credit  tu  Maiirsraban'B  flrm  on  tbe  faith  of 
tbe  property  set  forth  in  the  statement 
made  tu  the  Bradstreet  Agency,  and  main- 
ly upon  the  real  estate  referred  to  therein. 
Tbe  statement  was  made  for  this  very 
purpose.  Having  no  knowledge  that  the 
deed  had  been  executed,  they  continued  to 
extend  credit  undoubtedly  on  the  faith  of 
the  same  property,  only  a  few  mouths 
elapsing  between  the  banning  and  end 
of  tbe  dealings  between  these  firms.  Tbis 
is  a  common-sense  view  of  the  matter. 
Is  tbe  legal  preeamption  in  such  cases, 
and  is  tbe  only  reasonable  conclusion  to 
be  gathered  from  the  testimony  in  tbe 
case.  If  Magarahan  wished  White  ft  Co. 
to  understand  that  tbis  property  should 
no  longer  be  tbe  basis  of  credit  in  their 
dealings  with  bis  flrm,  he  ought  to  have 
given  them  distinct  dotlce  of  the  fact,  or, 
at  least,  to  have  so  executed  his  deed  that 
tbe  record,  thereof  wonld  be  notice  to 
them  according  to  law.  HaTing  failed  to 
do  either,  tbe  presumption  remains  that 
White  ft  Co.  continued  to  sell  on  the  faith 
of  tbis  property,  and  there  is  no  reason 
appearing  in  tbe  record  to  conclude  oth- 
erwise. 

8.  Under  tbe  tacts  of  this  case,  and  in 
view  of  the  illegal  record  of  the  deed,  but 
one  legal  conclusion  could  result,  vis.,  a 
verdict  finding  the  property  subject ;  sec- 
tion 1778  of  the  Code  providing  that  such 
a  deed  shall  not  be  of  any  force  agalnsi:  a 
creditor  who  in  good  faith,  and  without 
notice,  may  become  such  before  the  act- 
ual recording  of  tbe  same.  Various 
charges  and  rulings  of  tbe  court  are  com- 
plained of  4n  the  motion  for  a  new  trinl, 
but  we  have  not  scrutinized  them  closel.v 
to  ascertnin  whether  they  were  erroneous 
or  not.  It  is  nnnecessary  to  do  so.  be- 
cause, tbe  verdict  being  inevitably  right 
for  tiie  reasons  already  stated  in  this 
opinion.  It  was  error  to  set  It  aside,  and 
grant  a  new  trial.    Judgment  reversed. 


07  Oa.  SOD 

Oeoboia  Railroad  &  Banking  Co.  v. 
Walker. 

(Supreme  Court  of  Oeorgla.    May  8, 1S9L) 

Rsfbai.  or  Stock  Jjatw  —  Knxnto  Stock  —  En- 

DBNOB. 

1.  The  fact  ^at  the  people  of  a  certain  sec- 
tion  had  held  a  mass-meeting,  and  agreed  to  dis- 
regard'the  "stock  law,"  does  not  repeal  the  law, 
and  evidence  of  such  laot  should  not  have  been 
admitted. 

2.  In  an  action  against  a  railroad  company 
for  the  negligent  kUling  of  a  cow,  evidence  that 
the  company  had  at  diSereut  times  paid  other 
persona  for  cattle  killed  bv  its  trains  at  the  same 
place  was  irrelevant  and  inadmissible. 

8.  When  the  evidence  shows  conclnsivelv 
that  the  servants  of  a  railroad  company  used  all 
ordinary  and  reasonable  care  and  diligence  to 
prevent  the  killing  of  a  certain  cow,  a  verdict  in 
favor  of  the  owner  for  the  valne  of  the  animal  is 
contrary  to  law  and  the  evidence,  and  should  be 

(SvHobtM  bv  Simmon*,  J.) 

Error  from  supertorcourt,  McDufflecoun- 
ty;  H.  C.  RoNKY,  Judge, 
W. £.  Comznfng- and  Bryau  Cummltt/c,tor 


plaintiff  in  error.    8.  A.  Walker,  for  de- 
fendant in  error. 
Judgment  reversed. 


(87  Ga.  820) 

Thompson  v.  Easlbt. 

(Supreme  Court  of  Georgia.    May  27, 1891.) 

HiOHWATS  —  Dedication  —  Rbmovino  Obstkuo- 

TIOK»--JCBISDICTIOIt  OF  ORDIKABT. 

1.  Thongb  a  lane  established  by  two  ooter- 
minons  proprietors,  and  em  bracing  an  equal  strip 
from  the  land  of  eaoti,  was  originally  intended 
only  as  a  way  for  cattle,  yet,  if  used  for  more 
than  seven  rears  as  a  general  way  t>y  both  pro- 
prietors and  those  to  whom  they  conveyed  the 
land,  the  successors  of  neither  could  close  up  the 
lane,  or  the  part  takm  from  his  own  land,  as 
against  tbe  successors  of  the  other. 

2.  In  such  case,  the  ordinary  has  jurisdiction, 
under  section  788  of  the  C3ode,  to  remove  the  ob- 
struction. 

(SuUabus  by  the  CourL) 

Error  from  superior  court,  Whitfield 
county;  Thouas  W.  Milner,  Judge. 

IV.  K.  Moore,  J.  It.  McVamy,  and  W.  C. 
Olenn,  for  plaintiff  in  error.  IdcCateben  A 
Shumate,  for  defendant  in  error. 

Lumpkin,  J.  1.  In  1856  or  1867  Haynes 
and  Burns  were  adjoining  land-owners. 
There  being  no  way  for  their  cattle  to  get 
to  the  range  except  by  a  circuitous  route, 
they  agreed,  in  1858,  to  open  a  lane  between 
them  14  feet  wide,  each  giving  half  of  the 
way,  and  building  bis  fence  in  accordance 
with  their  agreement.  Haynes  sold  bis 
land  to  Johnson  in  1863.  who  held  posses- 
sion  until  be  sold  to  Easley,  in  1884. 
Thompson  was  tbe  successor  in  title  of 
Burns.  It  appears  from  tlie  evidence  that 
tbis  lane,  though  originall.v  intended  only 
for  tbe  passage  of  cattle,  was  for  many 
years  used  by  the  owners  of  tbe  land  on 
both  sides  of  it  as  a  general  way,  and 
that  it  was  so  used  by  any  one  who  bad 
occasion,  and  was  a  general  public  con- 
venience. Tbis  state  of  things  continued 
for  perhaps  20  or  more  years,  certainly  for 
a  much  longer  time  than  7  years,  and  the 
evidence  discloses  that  at  various  times 
work  was  done  upon  the  lane  so  as  to 
make  it  suitatile  for  hauling  wood  and 
rails,  and  for  traveling  on  horsebaqk  or 
otherwise.  While  the  various  persons 
who  held  under  Haynes  testified  that  they 
had  never  "claimed"  any  right  of  way 
over  this  lane,  a  fair  construction  of  their 
testimony  leads  to  the  conclusion  that 
tbey  certainly  understood  they  bad  tbis 
right,  but  simply  did  not  assert  the  same 
in  words,  because,  in  fact,  there  was  no 
denial  of  it;  the  use  of  the  land  as  a  sen- 
erai  way  being  well  known  to  Thompson, 
and  he  having  for  long  years  acquiesced 
therein.  Finally  Tho»npson  moved  bis 
fence  out  to  tbe  middle  of  the  lane,  thus 
retaking  possession  of  so  much  thereof  as 
came  originally  from  his  side.  It  was  to 
remove  the  obstruction  thus  made  by 
Thompson  that  proceedings  were  insti- 
tuted by  Easley  before  the  ordinary.  In 
the  case  of  Craven  v.  Rose,  3  Rich.  72,  the 
supreme  court  of  South  Carolina  went  so 
far  as  to  hold  that,  where  proprietors  of 
adjoining  lots  contribute  strips  of  land  to 
form  a  lane  common  for  the  use  of  both, 
and  one,  after  be  has  acquired  a  right  of 
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way  by  prescription  overthe  other's  strip, 
puts  an  obstruction  on  his  own  strip,  even 
that  does  not  destroy  his  right  of  way 
over  the  other's  land.  In  Tuwnsend  v. 
Bissell,  4  Hun,  297,  the  doctrine  was  rec- 
ognized that  snccessors  In  titlederlvefrom 
their  grantors  all  their  rights  to  the  use 
of  a  way  established  by  agreement  be- 
tween coterminous  proprietors,  and  it 
was  held  therein  that,  "  when  the  owners 
of  adjoining  lots  inal:e  a  way  between 
them,  each  setting  oft  an  equal  portion  of 
land  for  that  purpose,  and  they  and  their 
grantees  continue  to  use  it  in  common  as 
a  way  for  a  period  of  twenty  years,  the 
inference  is  that  such  use  was  under  a 
claim  of  right  and  adverse."  Thesamecase 
Is  reported  inBThomp.  &C.565.  If  tbelane 
in  controversy  in  the  present  case  had 
never  been  used  for  any  purpo.se  except  as 
a  way  for  cattle,  no  right  of  prescription 
to  It  as  a  general  way  could  have  arisen ; 
but  as  it  was  not  confined  to  the  use  orig- 
inally intended,  and  for  more  than  seven 
years  had  been  used  by  the  owners  of  the 
adjoining  lots,  tlieir  tenants  and  other 
persons,  as  a  general  way,  we  are  of  the 
opinion  that  section  731  of  the  Code  Is  ap- 
plicable. The  general  use  of  this  land,  as 
stated,  was  practically  a  denial  that  It 
was  only  a  way  for  cattle,  and  an  asser- 
tion of  a  right  to  use  itforother  purposes, 
and  tberpfore  such  general  use  grew  into  a 
prescriptive  right.  In  answer  to  the  ar- 
gument that,  under  section  728  of  the 
Code,  providing  for  the  opening  of  a  pri- 
vate way  by  agreement  among  land-own- 
ers, no  right  of  way  could  arise  in  favor 
of  vendees  of  the  original  owners,  unless 
the  tact  of  the  opening  of  such  private 
way  was  entered  on  the  road-book.  It 
may  be  said  that  this  section  does  not  re- 
fer to  the  right  of  prescription,  but  under 
It  such  vendees  may  acquire  a  right  of 
way  irrespective  of  the  time  the  way  may 
have  been  used  by  them,  and  tliis  section 
does  not  interfere  with  tlie  acquirement  of 
a  right  of  way  by  prescription,  under  sec- 
tion 731  of  the  Code. 

2.  It  follows,  from  what  has  been  said, 
that  the  ordinary  had  Jurisdiction,  under 
section  738  of  the  Code,  to  cause  the  ob- 
struclifnns  placed  in  this  lane  by  Thomp- 
son to  be  removed.  Judgment  affirmed. 
(87  Oa.  161)  

Electric  Rt.  Co.  op  Savannah  v.  Savan- 
nah, F.  &  W.  Ry.  Co. 

(Supreme  Court  of  Oeorgia.  May  27, 1891.) 
Tbmfokart  Isjuscnos— Newlt-Discovkbed  Evi- 
dence— Reofenino  Case. 
1.  The  controversy  involving  disputed  facts 
as  well  as  grave  questions  of  law,  there  was  do 
abuse  of  discretion  in  granting  an  injunction  un- 
til a  trial  can  be  had  upon  the  merits  of  the 
caose. 

3.  It  is  discretionary  with  the  judge  sitting 
at  chambers,  upon  an  application  for  injunction, 
to  reopen  the  case  for  more  testimony,  upon  the 
discovery  of  additional  witnesses  by  one  of  the 
parties  after  argument^and  wbile  holding  up  the 
matter  for  decision.  Warren  v.  Bunch,  tiO  Oa. 
124,  7  8.  E.  Rep.  270.  Nothing  to  the  contrary 
was  decided  in  Huff  v.  Marlcham,  70  Oa.  iiSl,  or 
in  Boyce  v.  Burchard,  21  Oa.  74. 

(Syllabus  by  Bleeldey,  C.  J.) 

Error  from   superior  court,   Chatham 
county:  Bodebt  Faluoant,  Judge. 


Charlton  &  MackaU,  for  plalntltl  In  er- 
ror. Erwin  da  Biquon  &  Cbiabolm,  lor  de> 
fendant  in  error. 

Judgment  affirmed. 


-"~^~  (87  Oa.  Z7D 

FOOTK  T.  QOBDON,  OOvratNOI. 

(Supreme  Court  of  Georgia.    May  27, 1891.) 
Criminal  Law— Bail— PoRFEircBB. 

1.  A  recognizance  for  the  appearance  of  the 
accused  to  answer  to  an  indictment  for  the  of- 
fense of  larceny  will  cover  larceny  from  the 
bouse,  and  is  not  restricted  to  simple  larceny. 

2.  An  indictment  charging  burglary,  and  also 
larceny  from  the  house,  will  serve  as  a  basis  for 
forfeiting  a  recognizance  binding  the  party  to 
appear  and  answer  for  larceny. 

(SyUabut  by  the  Court.) 

Error  from  superior  court,  Whitfield 
county;  T.  VV.  Milner.  Judge. 

Maddox  &  Lonfcley  and  B.J.&J.  Me- 
Camy,  for  plaintiff  in  error.  A.  W.  Fite, 
Sol.  Gen.,  for  defendant  in  error. 

Simmons,  J.  Nettle  McAfee  entered  into 
a  recognizance  with  Foote,  the  plaintiff  in 
error,  as  one  of  her  sureties,  whereby  she 
bound  herself  "to  be  and  appear  at  the 
next  superior  court  of  said  county  to  bo 
beld  on  the  flmt  Monday  in  October  next, 
from  day  to  day,  and  from  term  to  term, 
then  and  there  lo  answer  to  a  bill  of  in- 
dictment for  the  offense  of  larceny,  with 
which  she  stands  charged,  and  shall  not 
depart  thence  without  the  leave  of  said 
court,"  etc.  At  the  October  term  of  the 
court  the  grand  jury  returned  a  true  bill 
against  her  for  burglary,  and  for  larceny 
from  the  bouse.  Upon  her  failure  to  ap- 
pear, after  being  duly  called,  a  judgment 
Disi  was  taken,  and  a  scire  facias  issued 
calling  upon  her  and  her  securities  to 
show  cause  at  the  next  term  of  the  court 
why  final  Judgment  should  not  be  en- 
tered up  against  them.  Foote,  one  of  the 
sureties,  showed  for  cause,  in  substance, 
that  he  agreed  to  be  bound  for  tiie  ap- 
pearance of  Nettle  McAfee  at  the  October 
term  of  tbe  court  to  answer  to  a  bill  of 
indictment  charging  her  with  the  offense 
of  larceny,  but  that  the  indictment  which 
was  afterwards  found  charged  her  with  tho 
offense  of  burglary ;  that  be  thought  the 
offense  of  which  she  stood  charged  was  a 
misdemeanor;  but  that  being  indicted  for 
the  offense  of  burglary,  as  to  which  tbe 
punishment  is  greater  than  for  larceny, 
to-wit,  imprisonment  in  the  penitentinry, 
the  risk  was  much  greater  than  he  ..ud 
agreed  to  assume.  Upon  demurrer,  tills 
plea  was  stricken  for  Insufllciency,  and 
Foote  excepted.  It  was  contended  here 
by  counsel  for  the  plaintiff  in  error  that 
the  offense  being  mentioned  In  the  recogni- 
zance as  larceny.  It  meant  simple  larceny; 
and,  as  the  principal  was  indicted  for  lar- 
cen.v  from  the  house,  a  different  kind  of 
larceny  from  that  mentioned  in  the  re- 
cognizance, the  sureties  were  not  bound  to 
produce  her  to  answer  either  for  burglary, 
or  larceny  from  the  house.  We  think  that 
when  the  sureties  bound  themselves  for 
the  appearance  of  their  principal  to  an- 
swer for  the  offense  of  larceny,  larceny 
from  the  house  was  Included  as  well  as 
simple  larceny.    Tbe  word  "larceny"  in  a 
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recogrnizance  ts  not  restricted  tu  simple 
larceny.    People  v.  Dennis,  4  Mich.  616. 

2.  It  was  also  argued  by  counsel  tor  tlie 
plaintiff  in  error  tliat,  inasmuch  as  tlie 
indictment  cliarged  tlie  principal  with 
burglary,  which  is  a  higber  and  graver  of- 
fense than  larceny,  it  would  increase  bis 
risk  if  he  were  bound  to  produce  her  to 
answer  for  the  offense  of  burglary.  Ah 
the  plaintiff  in  error,  In  bringing  up  the 
record  material  to  a  clear  understanding 
of  the  en'ors  complained  of  In  this  case, 
failed  to  brlns;  ap  the  judgment  nisy  for- 
feiting the  recugnizance,  we  cannot  know 
whether  the  recognizance  was  forfeited 
because  the  principal  failed  to  appear  and 
answer  to  the  charge.of  burglary,  or  be- 
cause she  failed  to  appear  and  answer  to 
the  charge  of  larceny  from  the  house. 
The  judgment  of  tde  court  recites  that 
the  defendant  was  also  charged  in  the  in- 
tiictiueut  with  larceny  from  the  house, 
which  would  indicate  that  the  judgment 
Disi  recited  that  she  woh  called  to  answer 
•or  that  offense.  The  judgment  nisi  not 
being  before  us,  we  are  authorized  to 
presume  it  does  recite  that  she  was  called 
to  answer  for  larceny  from  the  house, 
and,  if  so,  the  sureties  were  bound  to  pro- 
duce her  to  answer  tor  that  offense,  as  we 
have  shown  above.  For  authorities  hold- 
ing that  the  condition  of  the  recognizance 
is  brolien  when  the  indictment  charges  a 
greater  offense  tlian  that  named  in  the 
recognizance,  see  Crutchfieid  v.  State,  24 
Ga.  335:  Adams  v.  State,  22  Qa.  417;  also 
Brandt.  Sur.  §  435;  State  v.  Tennant.  30 
La.  Ann.  852;  State  v.  Cole,  12  La.  Ann. 
471;  State  v.  Cunningham,  10  La.  Ann. 
393:  Pack  v.  State,  23  Ark.  235.  Judg- 
ment affirmed. 

(87  Oa.  333)  

Erwin  v.  Hahbib. 

(Supreme  Court  of  Oeorgia.    July  8, 1801.) 

Sales  bt  Sample— Deuvbbt— Right  to  Inspect 
—Waivek— Damages. 

1.  The  evidence  introduced  by  the  defendant 

himself  showini;  that  the  contract  and  the  terms 
of  it  were  in  writing,  by  means  of  correspond- 
ence, the  defense  that  the  contract  was  void  for 
the  want  of  writing  is  overcome  by  the  proof. 

2.  A  contract  for  the  sale  of  five  car-loads  of 
oats,  at  a  stipulated  price  per  bushel,  f.  o.  b. 
cars  at  a  given  point,  does  not  contemplate  that 
delivery  on  the  cars  to  the  carrier  at  that  point 
should  be  a  delivery  to  the  purchaser,  where  the 
seller  takes  the  bill  of  lading  to  his  own  order, 
and  attaches  it  to  a  draft  drawn  on  the  buyer, 
transmitting  the  draft  and  bill  of  lading  to  a 
banker  of  the  city  of  the  buyer's  residence.  Un- 
der such  circumstances,  the  fair  inference  would 
l>e  that  both  parties  contemplated  delivery  at 
such  city,  and  payment  of  the  price  upon  delivery. 

3.  llie  sale  being  made  by  sample,  the  buyer 
was  entitled  to  inspect  the  oats  before  paying  the 
draft  drawn  for  the  price,  and  where  the  ship- 
ment embraced  two  car-loads  only,  and  the  buyer 
refused  to  pay  the  draft  covering  the  price  of 
these,  upon  the  ground  that  the  oars  had  not  ar- 
rived, and  he  had  no  opi)ortunity  to  inspect,  and 
thereupon  the  banker  caused  the  draft  to  be  pro- 
tested for  non-payment,  this  did  not  justify  the 
seller  In  not  sending  forward  the  other  ttiree 
cars  according  to  contract 

4.  A  subsequent  purchase  of  the  same  two 
car-loads  of  oats  by  the  same  purchaser  from  the 
broker  of  the  seller,  after  tlie  seller  had  declined 
to  forward  the  other  three  car-loads,  was  no 
waiver  of  the  right  of  action  for  a  lireach  of  con- 
tract in  failing  or  refusing  to  forward  them. 
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5.  The  contract  contemplating  delivery  by 
the  seller  to  the  buyer  at  the  city  of  the  latter's 
residence,  the  measure  of  damages  for  failing  to 
deliver  the  three  car-loads  was  the  difference 
between  the  stipulated  price  and  the  market  price 
at  that  city  when  the  delivery  ought  to  have 
been  made,  less  the  freight. 
(Syllabus  by  the  Court.) 

Error  from  city  court  ot  Macon ;  C.  J. 
Harris,  Judge. 

t>.  A.  UeiU.tor  plaintiff  In  error.  M.  W. 
Harris,  for  defendant  in  error. 

SiMMO.Ns,  J.  1.  Erwin,  the  plaintiff  in 
error,  pleaded,  among  other  things,  the 
statute  of  frauds.  One  of  bis  assignments 
of  error  in  the  motion  for  a  new  trial  was 
that  the  verdict  was  in  favor  of  Harris, 
and  contrary  to  the  charge  of  the  court; 
the  court  having  charged,  in  substance, 
that  if  tlie  buyer  bought  of  the  defendants 
the  five  car-loads  of  oate  f.  o.  b.,  at  21 
cents,  the  contract  would  be  void  under 
the  statute  ot  frauds,  It  the  oats  were 
worth  more  than  f  50,  and  the  contract 
was  not  in  writing,  and  If  the  buyer  had 
accepted  none  of  the  goods,  nor  g;! ven  any- 
thing in  earnest  to  bind  the  bargain  or  in 
payment.  The  testimony  of  Erwin,  the 
defendant  in  the  court  below  and  plaintiff 
In  error  here,  shows  that  there  was  a  cor- 
respondence between  him  and  Harris  by 
mail  and  by  telegraph,  the  letters  and 
telegrams  showing  the  price  of  the  oats 
and  the  terms  of  the  contract  agreed  up- 
on. This  evidence  of  the  plaintiff  in  error 
shows  that  the  contract  was  in  writing, 
and  was  not  void  because  in  violation  ot 
the  statute  ot  frauds. 

2.  Erwin  wrote  Harris  from  Pilot  Point, 
Tex.,  that  he  had  five  car-loads  of  oats, 
which  be  wished  to  sell,  and  sent  Harris 
a  sample,  naming  his  price  for  the  oats. 
Harris  telegraphed  him  that  he  would 
take  the  Ave  car-loads  at  21  cents  per 
bushel,  like  the  sample  sent,  tree  on  board 
cars  at  Pilot  Point.  This  offer  was  ac- 
cepted by  Erwin  by  telegram.  Erwin 
shipped  promptly  two  car-loads  of  the 
oats,  sending  drafts  with  the  bill  of  lad- 
ing attached.  The  oats  were  consigned 
to  Harris,  at  Macon,  Oa,,  and  the  bill  ot 
lading  attached  to  the  drafts  was  taken 
by  Erwin  to  hla  own  order,  and  sent  by 
him  to  a  bank  In  Macon.  The  bank  pre- 
sented the  draft  to  Harris,  and  he  refused 
to  pay,  on  the  ground  that  he  had  a  right 
to  Inspect  the  oats  before  paying,  and  on 
the  trial  urged  the  further  ground  that  he 
bad  purchased  five  car-loads,  and  Erwin 
haxi  only  sent  two.  It  was  contended  by 
counsel  tor  the  plaintiff  In  error  that  when 
Harris  made  the  offer  ot  21  cents,  and  it 
was  accepted  by  Erwin  in  Teiaa,  and  Er- 
win  placed  the  two  car-loads  of  oats  free 
on  board  the  car4,that  amounted  to  a  de- 
livery of  the  oats  to  Harris,  in  Texas 
The  general  rule  is  that  when  one  order; 
goods  from  a  distant  place  to  be  shipped 
by  a  common  carrier,  and  the  order  is  ac- 
cepted and  the  goods  shipped,  the  deliv- 
ery to  the  common  carrier  Is  a  delivery  to 
the  purchaser,  the  common  carrier  being 
the  agent  of  the  purchaser  to  receive  them; 
and  when  this  Is  done  the  title,  without 
more,  passes  from  the  vendor  to  the  ven- 
dee.   It,  however,  the  vendor  ot  the  goods 
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Is  not  sattBfled  of  the  solvency  of  the  pur- 
chaser, or  Is  doubtful  thereof,  or  wishes 
to  retain  the  title  In  himself,  he  may  vary 
this  rule,  when  he  makes  theconsiRnment 
and  delivers  the  goods  to  the  carrier,  by 
taking  a  bill  of  lading  from  the  carrier  to 
his  own  order.  When  the  vendor  do«s 
this.  It  is  evidence  that  he  does  not  part 
with  the  title  of  the  goods  shipped,  but 
retains  the  same  until  the  draft  which  be 
sends  with  the  bill  of  lading  is  accepted  or 
paid ;  and,  when  the  title  is  thos  reserved 
.in  the  vendor  or  consignor,  the  carrier  is 
bis  agent,  and  not  the  agent  of  the  con- 
signee, and  the  risk  is  the  consignor's,  and 
nottheconsignee's.  ErwlD,the  consignor, 
having  taken  the  bill  of  lading  to  his  own 
order,  and  attached  it  to  the  drafts 
drawn  on  Harris,  and  sent  them  to  the 
bank  in  Macon,  Oa.,  delivery  to  the  car- 
rier In  Texas  was  not  a  delivery  to  Harris. 
Under  these  facts,  the  title  remained  in 
Erwin,  the  consignor,  and  the  delivery  to 
Harris  was  contemplated  to  be  at  his  resi- 
dence In  Macon,  payment  of  the  price  to 
be  made  by  him  there  on  delivery.  See 
Bennett's  Ben].  Sales,  (1S88,)  §  381 ;  2 
Schooler,  Pers.  Prop.  §  391 ;  Blackb.  Sales, 
(2  Eng.  Ed.)  162;  Newmark,  Sales,  §  147 
et  seq.;  Dows  v.  Bank,  91  D.  S.  61K; 
Bank  r.  Wright,  48  N.  T.  1 ;  Bank  ▼.  Jones, 
4  N.  Y.  497;  Bank  v.  Logan,  74  N.  Y.  568; 
Bank  v.  Bangs,  102  Mass.  291;  Bank  v. 
Crocker,  111  Mass.  163;  Bank  v.  Dearborn, 
115  Mass.  219. 

3.  The  court  charged  the  jury,  in  sob- 
stance,  that,  if  the  oats  were  sold  by  sam- 
ple, the  buyer  had  a  right  to  examine  and 
inspect  them  in  balk  before  paying  for 
them,  and  the  denial  of  this  right  would 
be  a  reason  for  non-payment  of  the  draft ; 
that  the  contract  sued  on  was  an  entire 
contract:  and  that  if  they  found  that 
Erwin  did  ship  two  of  the  five  cars  of 
oats,  and  demanded  pay  for  the  two 
cars  as  soon  as  shipped,  aud  the  buyer 
refused  payment,  he  had  a  right  to  refuse, 
and  his  refusHl  did  not  excuse  the  shipper 
from  Rending  the  balance.  There  was 
no  error  in  either  of  the  propositions  sub- 
mitted to  the]ur.y  in  this  charge.  Where 
a  vendor  sells  goods  bysumple.and  draws 
a  draft  on  the  vendeefor  the  purchase  price 
thereof,  the  vendee  certainly  has  a  right, 
before  paying  the  draft,  to  Inspect  the 
bulk  of  the  goods  purchased.  When 
goods  are  sold  by  sample,  there  Is  an  im- 
plied warranty  on  the  part  of  the  seller 
that  the  bulk  of  the  goods  will  come  up 
to  the  standard  of  the  sample.  It  was 
contended  by  counsel  for  the  plaintiff  in 
error  that,  although  there  might  be  an 
implied  warranty  that  the  goods  were 
equal  to  the  sample,  still  Harris  should 
have  paid  the  drafts,  and.  If  the  oats  when 
they  arrived  did  not  equal  the  sample 
which  Kad  been  sent  to  him,  he  could  sue 
Erwin  for  breach  of  warranty.  Harris 
might  have  done  this  it  Erwin  had  lived 
in  the  same  county  or  state,  but,  as  Er- 
win resided  in  the  distant  state  of  Texas, 
a  suit  against  him  there  would  have  cost 
more,  perhaps,  than  the  dlHerence  would 
have  amounted  to  between  the  price  of 
oats  of  the  grade  contained  in  the  sample, 
and  the  price  of  inferloroats  in  bulk.  The 
better  rule  and  practice  is  to  allow  the 


purchaser  to  inspect  the  bulk  before  re- 
quiring him  to  pay.  On  the  right  of  tba 
purchaser  to  inspect  before  payment,  see 
2  Schouler,  Pers.  Prop.  §  406;  Newmark, 
Sales.  S  260;  Bennett's  Ben}.  Sales,  S  699. 
The  second  proposition  contained  in  this 
extract  from  the  charge,  in  our  opinion, 
was  also  sound.  The  contract  for  the 
purchase  of  the  oatb  was  entire.  Harris 
had  a  right  to  insist  that  all  the  five  care 
should  be  delivered  to  him,  and  be  inspect- 
ed by  him,  before  he  paid  for  any  of  them. 
He  purchased  tlvecars,  and  Erwin  agreed 
to  sell  and  deliver  him  five  cars  a't  bis 
place  of  residence,  as  we  have  heretofore 
ehown.  Erwin,  therefore,  had  no  right  to 
deliver  two  cars  at  a  time  and  draw 
drafts  on  Harris  for  the  purchase  price. 
When,  therefore,  he  delivered  or  proposed 
to  deliver  a  quantity  less  than  he  sold, 
Harris  had  a  right  to  refuse  it.  There  is 
no  indication  in  the  record  that  any  spec- 
ified quantity  was  to  be  delivered  in  car- 
loads from  time  to  time.  Nor  was  there 
any  proof  that  there  was  a  general  cus- 
tom of  the  trade  authorizing  Erwin  to 
deliver  at  different  times  a  less  quantity 
than  the  entire  contract  called  for,  and 
draw  drafts  for  the  same  before  his  con- 
tract was  completed.  See  Benj.  Sales, 
(Bennett's,)  §  690;  Newmark, Sales.  §  35  at 
seq. ;  2Schouler,  Pers.  Prop.  § 388.  The  case 
of  Branch  v.  Palmer,  65  Ga.210,  was  relied 
on  by  counsel  for  the  plaintiff  In  error; 
but,  while  this  court  there  held  that  the 
contract  was  an  entire  one,  that  case  is 
different  In  its  facts  from  this.  The  facts 
of  that  case  show  that  Palmer  was  to  pur- 
chase 600  bales  of  cotton  for  Branch,  to  bo 
delivered  In  different  lots  and  at  diSerent 
times,  and  that  the  custom  of  the  trade 
was  that  he  had  a  right  to  draw  for  the 
amount  due  on  each  lot  as  it  was 
shipped.  This  court  held, upon  these  facts, 
that,  when  Branch  refused  to  pay  the 
drafts  thus  drawn.  Palmer  wasnot  bound 
to  carry  out  and  complete  the  contract. 
A  contract  may  be  an  entire  one,  and  yet 
contain  stipulations  for  a  delivery  by  In- 
Htallmcnts,  as  in  the  contract  between 
Branch  and  Palmer;  but  in  the  contract 
under  consideration,  as  we  have  before 
remarked,  there  was  no  understanding  or 
agreement  that  the  five  cars  were  to  be  de- 
livere<l  by  installments,  nor  was  there 
any  custom  proved  which  would  author- 
ize Erwin  to  draw  on  Harris  before  the 
completion  of  the  entire  contract.  The 
court  was  right,  therefore,  in  Instructing 
the  Jury  that  the  refusal  of  Harris  to  pay 
for  the  two  cars  of  oats  did  not  relieve 
Erwin  from  sending  the  other  three  cars. 
4.  After  Harris  had  refused  to  accept  or 
pay  the  dr^t  drawn  for  the  two  car- 
loads of  oats,  and  Erwin  bad  declined  to 
forward  the  other  three  car-loads,  and 
had  turned  over  the  two  car-loads  to  a 
broker  to  be  sold  on  his  account,  Harris 
purchased  these  oats  from  the  broker.  It 
was  contended  by  counsel  for  the  plaintiff 
in  error  that,  when  he  purchased  the  iden- 
tical car-loads  of  oats  from  Erwin'a 
broker,  he  waived  his  right  of  action  for 
a  breach  of  the  contract  In  falling  to  for- 
ward the  other  three  cars  We.  do  not 
think  Harris  waived  bis  right  of  action  by 
purchasing  the   two  car-loads  from  the 
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broker.  The  broker  bad  them  for  sale, 
and  Harris  had  the  same  right  to  pur- 
cfaose  them  that  any  one  else  had.  The 
contract  was  abrogated  by  the  failure  of 
Krwin  to  porform  his  part  of  it.  Tliere 
was  no  reason  to  forbid  Harris  from  go- 
ing into  the  market  and  purchasing  the 
oat8. 

5.  The  court  cbargetl  the  ]nry,  in  sul)- 
fltance,  aa  totbemeaHareofdamages.tbatj 
if  they  found  for  the  plaintiff,  they  could 
find  the  difference  between  cbe  price  con- 
tracted for  and  the  market  value  at  the 
time  of  the  failure  of  the  defendant  to  ship 
the  oats.  Counsel  for  the  plaintiff  In  er- 
ror contended  that.  If  Harris  was  entitled 
to  recover,  he  would  only  be  entitled  to 
recover  the  difference  between  the  cost  of 
the  oats  in  Texas  when  the  contract  was 
made  and  tlie  price  at  the  same  point 
when  Krwin  refused  to  deliver  them,  be- 
cause, he  claimed,  the  point  of  delivery 
was  in  Te^as.  We  have  shown  in  the 
former  part  of  this  opinion  that  the  point 
of  delivery  under  this  contract  was  not 
in  Texas,  but  in  Georgia,  and  therefore 
the  raeflsare  of  damaces  for  tallare  to  de- 
liver the  three  car-loads  was  the  differ* 
ence  between  the  stipulated  price  and  the 
market  price  in  Macon  when  delivery 
ought  to  have  been  made,  less  the  freight. 

Judgment  affirmed. 

(SI  On.  866)  

Georoia  S.  &  F.  R.  Co.  T.  iSMALT,  et  a/. 

(Supreme  Cowrt  of  Oeofyia.  July  8, 1891.) 
Gkixbxt  Domain  —  Failcrb  to  Tendek  Coupbn- 
SATios — Appeal. 
There  being  no  tender  made  by  the  com- 
pany on  the  basis  of  the  first  verdict  or  award  in 
tlie  condemnation  proceedings,  tbere  was  no  tak- 
ing by  the  company  for  pnblio  use  on  that  basis, 
aid  it  was  not  error  on  the  trial  of  an  appeal  to 
admit  evidence  of  the  value  of  the  property  at 
the  time  of  the  appeal  trial,  and  to  instruct  the 
jury  to  assess  compensation  accordingly. 

{Syllabti8  by  the  Court. ) 

Error  from  superior  court,  Bibb  county; 

A.  L.  Miller,  3  odge. 

Guatin,  Gaerry  &  HallanA  Desaan  A  BhH- 
lett.lor  plaintiff  in  error.  R.  W.  Patenoo 
and  Roht.  Uodge8,tov  defendants  in  error. 

SiMUONS,  J.  This  bill  of  exceptions  re- 
cites "  that,  during  the  April  term  of  the 
superior  court  of  Bibb  coiinty,  there  came 
on  to  be  beard  a  certain  cause,  wherein  A. 

B.  Small,  trustee,  was  complainant,  and 
the  Georgia  Southern  &  Florida  Railrond 
Company  was  defendant,  the  same  being 
an  action  to  enjoin  the  said  railroad  com- 
pany from  the  further  prosecution  of  con- 
demnation proceedings  to  condemn  cer- 
tain lands  in  the  city  of  Macon  belonging 
to  said  complainant,  wliich  condemna- 
tion proceedings  had  been  instituted  un- 
der the  charter  of  said  railroad  company; 
and  also  the  case  of  the  Georgia  Southern 
&  Florida  Railroad  Company  v.  A.  B. 
Small,  trustee,  said  last-mentioned  case 
being  a  statutory  proceeding  to  condemn 
the  property  of  said  Small,  trustee,  for  the 
use  of  said  railroad  company,  and  then 
and  there  pending  upon  appeal  from  the 
verdict  of  the  jury  in  said  condemnation 
proceedings;  both  of  which  cases  were  by 
the  order  of  the  court  consolidated  and 


tried  together;  and,  both  parties  having 
announced  ready  in  both  cases,  a  jury  was 
impaneled  to  try  the  same. "  The  bill  of 
exceptions  then  goes  on  to  recite  that, 
pending  tbe  trial,  thecourt  allowed  certain 
witnesses  to  testify  as  to  the  value  of  the 
property  at  the  time  of  the  trial.  This 
was  objected  to  upon  the  ground  that  the 
testimony  soughtto  be  elicited  was  illegal, 
for  the  reason  that  the  value  of  the  prop- 
erty to  be  submitted  to  the  jury,  was  the 
value  at  the  time  of  the  condemnation 
proceedings  In  July  of  the  preceding  year, 
and  not  its  value  at  the  time  of  the  pend- 
ing trial,  (May,  1890;)  which  objection 
was  overruled  by  the  court,  and  the  wit- 
nesses allowed  to  answer  the  questions. 
The  company  excepted,  and  assigned  er- 
ror thereon.  The  judge  charged  the  jury 
as  follows:  "The  sole  issue  for  the  jury, 
on  this  branch  of  the  case,  is  to  determine 
tbe  present  value  of  the  property,  located 
as  it  is  in  tbe  city  of  Macon,  at  tbe  present 
time,  and  for  that  purpose  may  be  used  all 
the  testimony  that  throws  any  light  up- 
on that  question  of  tbe  present  value  of 
the  property. "  To  this  charge  the  com- 
pany also  excepted,  and  assigned  tbe 
same  as  error.  Tbe  constitution  of  tbe 
state  declares  (Code,  §  5024)  that  "private 
property  shall  not  be  taken  or  damaged 
for  public  purposes  without  just  and  ade- 
quate compensation  being  first  paid."  It 
appears  from  the  above  recital  of  facts  set 
out  in  the  bill  of  exceptions  that  the  rail- 
road company  had,  under  its  charter,  in 
July,  1888,  instituted  condemnation  pro- 
ceedings for  the  purpose  of  taking  this 
land  from  Sniall  for  its  use.  A  jury  had 
been  summoned  by  tbe  sheriff  in  accord- 
ance  with  the  provisions  of  the  charter, 
and  they  had  assessed  tbe  value  of  the 
land.  Small,  being  dlssatisfled  with  tbe 
verdict,  appealed  to  the  superior  court, 
and  at  the  same  time  filed  a  bill  seeking 
to  unjoin  the  railroad  company  from  con- 
demning tbe  l«uid.  Tbe  only  question 
made  by  this  record  is  whether,  on  tbe 
trial  of  the  appeal  in  the  superior  court, 
tbe  value  to  be  assessed  by  the  jury  should 
be  the  value  of  the  land  at  the  time  of  the 
condemnation  proceedings  in  July,  1888, 
or  its  value  at  the  time  of  the  trial  of 
the  appeal.  May,  1890.  This  question  de- 
pends upon  what  time  the  taking  is  com- 
plete, so  as  to  authorize  the  railroad  com- 
pany to  take  possession  of  the  land.  Un- 
der the  clause  of  the  constitution  above 
quoted,  the  land-ownermust  first  be  paid, 
before  the  railroad  company  Is  entitled  to 
take  his  j)roperty  and  go  Into  possession 
of  it.  If  both  parties  are  satisfied  with 
tbe  award  of  the  jury  summoned  to  assess 
tbe  value  of  the  property,  tbe  railroad 
company  must  pay  the  amount  assessed 
before  it  can  take  possession.  If  the  own- 
er is  dissatisfied,  and  appeals  to  the  su- 
perior court,  and  the  railroad  desires  im- 
mediate possession,  it  must  tender  the 
amount  assessed  by  the  jury  before  it 
can  go  into  possession.  In  tbe  case  of 
Oliver  V.  Railroad  Co..  83  Ga.  257,  9  S.  E. 
Rep.  1086,  this  court  held  that  the  tender 
of  the  sum  assessed  and  awarded,  duly 
made  and  continued,  but  refused,  is  the 
equivalent  of  actual  payment  of  tbe  award, 
in  itsetfectaon  the  right  of  the  corpora- 
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tion  to  enter  upon  the  land  and  proBecute 
the  work  of  construction.  If  this  com- 
pany had  tendered  to  Small  the  amount 
assensed  by  the  jury  In  the  condemnation 
proceeding,  It  might  have  had  the  right  at 
the  time  to  take  possession  of  the  proper- 
ty, and  a  tender,  properly  made  and  con- 
tinued, would  have  been  equivalent  to  an 
actual  payment.  It  is  not  necessary, 
however,  to  decide  definitely  this  particu- 
lar question.  We  have  carefully  scruti- 
nized this  record, and  there  Is  no  indication 
or  intimation  therein  that  any  tender  of 
the  amount  assessed  was  made  by  the 
company  to  Small.  There  was  conse- 
qnently  no  taking  by  the  company  for 
public  use,  and  It  was  no  error  on  the  trial 
of  the  appeal  to  admit  evidence  of  the 
value  of  the  property  at  the  time  of  the 
trial ;  nor  was  there  any  error  In  the 
charge  of  the  court  above  recited.  If  a 
tender  had  been  made  and  continued,  then 
the  value  of  the  property  at  the  time  it 
was  assessed  in  thecondemnation  proceed- 
ing might  have  been  the  proper  basis  for 
estimating  its  value  at  the  appeal  trial; 
but,  inasmuch  as  therecord  does  not  Phow 
that  tender  was  made,  there  was  no  tak- 
ing, and  no  right  of  possession,  and  the 
value  at  the  time  of  that  trial  was  the 
proper  basis.    Judgment  affirmed. 


(87  Oa.  633)  

LooAN  V.  Western  &  A.  R.  Co. 
(Supreme  Court  cf  Oeorgla.    July  18, 1891.) 

COKPOBATIOSS — EXPIRATIOS  OP  CHARTER —  RlORT 

or    Leoislaturb    to    Coktinije    Charter    in 
Force.  ' 

1.  When  not  checked  by  contract,  the  legis- 
lature may  vary  by  a  special  law  any  of  the  priv- 
lle^res,  powers,  rights,  duties,  or  obligations  of 
a  particular  corporation,  except  such  as  by  an  ex- 
isting general  law  are  cooinion  to  all  corpora- 
tions; but  provisions  applicable  alike  to  all 
must  remain  applicable  to  each  until  tbcy  are 
changed  by  a  general  law.  Hence  with  section 
1679  of  the  Code  In  full  force,  which  declares  that 
all  corporations  have  the  right  to  sue  and  be 
sued,  to  have  and  use  a  common  seal,  to  make 
by-laws,  to  receive  donations,  to  purchase  and 
bold  property  necessary  for  the  purpose  of  their 
organization,  and  to  do  all  acts  necessary  for  the 
legitimate  execution  of  this  purpose,  the  legis- 
lature cannot  hinder  the  charter  of  a  business 
corporation  from  expiring,  and  the  corporation 
from  being  dissolved,  by  enacting  a  special  law 
declaring  that  the  charter  be  continued  in  force 
for  the  purpose  of  terminating  suits  and  litiga- 
tion pending .a^iust  the  corporation  at  the  time 
of  the  expiration  of  its  charter,  and  forbidding 
that  the  corporate  existence  should  be  construed 
as  extended  for  any  other  purpose.  A  legal  en- 
tity, with  no  right  or  power  but  that  of  defend- 
ing itself  against  pending  actions,  is  not  a  liv- 
ing corporation. 

2.  By  au  existing  general  law,  (Code,  S  1681,) 
every  corporation  is  dissolved  by  expiration  of 
its  charter.  As  the  constitution  declares  that 
laws  general  in  their  nature  shall  have  uniform 
operation  throughout  the  state,  the  Western  & 
Atlantic  Railroad  Company  was  dissolved  when 
its  charter  expired. 

8.  Existing  general  laws  provide  for  enforc- 
ing the  rights  of  creditors  against  corporations 
both  before  and  after  dissolution,  and  the  consti- 
tution inhibits  the  enactment  of  any  special  law 
in  a  case  provided  for  by  an  existing  general  law. 

4.  A  writ  of  error  pending  in  the  supreme 
court  against  a  corporatiou  when  its  charter  ex- 
pires will  be  dismissed  on  motion. 
{SyUabtM  by  the  Court.) 


Error  from  superior  court,  Gordon 
county;  Thomas  W.  Mii.nrr,  Judge. 

J.  M.  Neal,  T.  C.  Mllner,  and  Olenu  <ft 
Maddox,  for  plaintiff  In  error.  O.  N.  Stuir 
and  R.  J.  McCamy,  for  defendant  in  error. 

Simmons,  J.  When  this  case  was  called, 
a  motion  was  made  to  dismiss  It  on  the 
ground  that  the  charter  of  the  Wentera  & 
Atlantic  Railroad  Company  had  expired 
on  the  27th  of  Deceml>er,  1890.  Themotlon 
was  resisted,  because.  It  was  said,  the 
legislature  had  passed  an  act  which  was 
approved  December  26,  1890,  continuing 
the  charter  In  force  for  the  purpose  of 
terminating  suits  and  litigation  pending 
against  the  corporation  at  the  time  of 
the  expiration  of  Its  charter.  Counsel  for 
the  movant  contended  that  the  act  was 
unconstitutional.  The  head-notes  in  this 
case  will  fully  explain  the  views  of  the 
court,  and  are  so  full  and  exhaustive  that 
I  deem  further  elaboration  unnecessary. 
All  that  need  be  added,  for  a  clear  under- 
standing of  the  case.  Is  the  language  of 
the  Code,  (sections  1679, 1684, 16S8,)  and  of 
the  act  of  1890.  Section  1079  is  as  follows : 
"All  corporations  have  the  right  to  sue 
and  be  sued:  to  have  and  use  a  common 
seal;  to  make  by-laws  binding  on  their 
own  members,  not  inconsistent  with  the 
laws  of  this  state  and  of  the  United 
States;  to  receive  donations  by  gift  or 
will ;  to  purchade  and  hold  .such  proper- 
ty, real  or  personal,  as  Is  necessary  to  the 
purpose  of  their  organixatlon ;  and  to  do 
all  such  acts  as  are  necessary  for  the  le- 
gitimate execution  of  this  purpose."  Sec- 
tion 1684  Is  as  follows:  " Every  corpora- 
tion Is  dissolved  (1)  by  expiration  of  Its 
charter;  (2)  by  forfeiture  of  its  charter; 
(8)  by  a  surrender  of  Its  franchises;  (4)  by 
the  death  of  all  Its  members  without  pro- 
viding for  a  succession."  Sei-tion  16$S  is 
as  follows:  "Upon  the  dissolution  of  a 
corporation,  for  any  cause,  all  of  the 
property  and  assets  of  every  description 
belonging  to  the  corporation  shall  consti- 
tute a  fund,  first,  for  the  payment  of  Its 
debts,  and  then  for  equal  distribution 
among  Its  members.  To  this  end  the 
superior  court  of  the  county  where  such 
corporation  was  located  shall  have  pow- 
er to  appoint  a  receiver,  nnder  proper  re- 
strictions, properly  to  administer  such  as- 
sets under  Its  direction."  Theactofl890 
is  as  follows :  "  An  act  to  extend  the  char- 
ter of  the  Western  &  Atlantic  Railroad 
Company  for  purposes  of  lltlgatlou.  Sec- 
tion 1.  Be  It  enacted. "etc. ."that  the  char- 
ter of  the  Western  &  Atlantic  Railroad 
Company,  approved.  October  24,  1870, 
shall  be  continued  of  full  force  and  effect 
as  to  such  suits  and  litigation  as  may  be 
pending  against  It  at  the  time  of  Its  expi- 
ration, as  though  such  expiration  bad 
not  occurred,  and  the  assets  of  the  com- 
pan.v  shall  be  subject  to  such  final  judg- 
ment as  may  be  recovered  In  such  litiga- 
tion, and  the  Western  &  Atlantic  Rail- 
road Company  Is  empowered  to  make 
any  and  all  the  defenses  to  such  litigation 
as  it  might  have  made  before  such  expira- 
tion; that  nothing  In  this  act  shall  be  con- 
strued to  extend  the  existence  of  said  cor- 
poration for  any  other  purpose  than  that 
of  continuing  till  its  close  the  litigation 
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refefred  to  Jn  this  soctlon.  Sec.  2.  Be  It 
Inrther  enacted  that  all  laws  and  parts  of 
laws  in  conflict  with  tills  act  be,  and  the 
same  are  hereby,  repealed. "  Writ  of  er- 
ror dismissed. 


(87  Oa.  339) 

LiATHisop  et  at.  v.  Adkinson. 

ISupreme  Court  of  Georgia.    July  8, 1891.) 

DsscEST  ASD  Distribution  —  Action  bt  Heir- 
Amendment  OF  Flkadinos  —  Parties  —  Evi- 
dence. 

1.  The  amendment  did  not  introduce  a  new 
cause  of  action ;  nor  was  it  improper  because  one 
of  the  defendants  resided  in  another  county;  nor 
did  it  render  necessary  the  making  of  other  par- 
ties defendant. 

2.  An  agreed  synopsis  of  the  evidence  of  a 
deceased  witness,  together  with  the  stenog- 
rapher's report  in  full  of  said  evidence,  was  not 
objectionable  on  eittier  of  the  two  grounds  pre- 
sented. 

3.  A  nonsuit  was  properly  denied. 

4.  Heirs  at  law  of  a  deceased  partner  take  no 
better  title  on  division  of  the  assets  than  the 
partner  himself  or  the  partnership  had. 

5.  No  special  rule  of  evidence,  with  respect 
to  force  and  clearness,  is  applicable  to  the  facts 
of  this  case. 

6.  Where  an  agreement  is  relevant  merely  as 
evidence  of  intention,  it  matters  not  whether  one 
of  the  parties  was  legally  competent  to  represent 
a  third  person  in  making  it  or  not 

T.  The  charge  requested  in  the  fifth  subdivis- 
ion of  the  fourth  ground  ot  the  motion  ivas  prop- 
erly refused. 

8.  According  to  the  decision  of  this  court  on 
the  former  writ  of  error,  the  charge  set  forth  in 
the  seventh  ground  of  the  motion  was  correct. 

9.  The  verdict  was  warranted  by  the  evi- 
dence, and  not  contrary  to  law. 

•  10.  The  defendants  not  having  severed  in 
their  defense  ea  to  mesne  profits,  and  there  be 
ing  nothing  in  the  record  to  show  that  the  ques- 
tion as  to  what  each  severally  was  liable  for 
was  presented  to  or  passed  upon  by  the  court  be- 
low, the  question  as  to  sucn  several  liability 
is  dot  for  adjudication  by  this  court. 
(Syllabua  by  the  Court.) 

Error  from  superior  court,  Houston 
county ;  A.  L.  Miller,  Judee. 

W.  L.  Grice,  for  plaintiffs  in  error.  Har- 
deinao,  Davis  &  Turner,  for  defendant  in 
error. 

Simmons,  J.  The  pleadings  and  evidence 
In  this  case,  with  the  exception  of  an 
amendment  to  the  pleadings  hereinafter 
noticed,  will  be  found  reported  In  the  case 
of  Lathrop  v.  White,  81  Ga.  29,  6  S.  E.  Rep. 
834.  The  judgment  was  then  reversed, 
and  the  theory  made  by  the  evidence  which 
had  not  been  submitted  to  the  ]ury  was 
directed  to  be  submitted  to  them  <m  the 
next  trial.  To  meet  this  suggestion  or  di- 
rection, when  the  case  came  on  for  a  sec- 
ond trial  in  the  superior  court,  the  plain- 
tiff offered  an  amendment  to  her  declara- 
tion, alleging,  in  substance,  that  her 
guardian,  GeorgeH.  White, had  died  pend- 
ing the  suit;  that  her  father,  W.  T.  White, 
having  become  Indebted  to  Lathrop  &  Co., 
moved  to  Louisiana  without  having  paid 
the  debt,  and  there  died ;  that  after  his 
death  George  H.  White,  her  guardian, 
made  an  arrangement  with  Lathrop  &  Co. 
that  the  rents,  issues,  and  pi-oUts  of  the 
land  should  go  to  Lathrop  &Co.  until  said 
indebtedness  of  W.  T.  White  was  paid ; 
and  that  under  said  arrangement  White, 
the  guardian,  paid  out  of  the  rents,  issues. 


and  profits  of  said  land  f735,  up  to  and  in- 
cluding the  year  1S79;  that  during  that 
time  said  guardian  remained  in  possession 
of  the  land,  paying  tnxes  on  It;  that  in 
the  year  1879  said  guardian  removed  from 
Houston  county  to  Pulaski  county;  that 
he  rented  the  land  to  Parker  before  re- 
moving, having  appointed  Houser  to  col- 
lect the  rents  and  turn  them  over  to  La- 
throp &  Co. ;  that  in  that  way  Houser  got 
possession  of  the  land,  and  collected  and 
paid  sums  aggregating  f  1,806.50,  for  the 
years  1880  to  1887,  Inclusive;  that  said 
sums  largely  ovei'palil  the  IndebtedncHS 
due  to  Lathrop  &  Co.;  that  the  plaintiff 
was  entitled  to  recover  said  lauds,  and 
"the  rents  thereof,  for  four  years  prior  to 
the  bringing  of  said  suit,  and  reasonable 
rents  during  said  time;"  that  she  had  at- 
tained her  majority  since  the  filing  of  the 
suit ;  and  she  prayed  that  the  suit  might 
proceed  in  her  own  name.  To  this  amend- 
ment the  defendants  objected  (1)  because 
it  introduced  a  new  cause  of  action ;  (2) 
that  Mrs.  Lathrop  was  the  only  real  claim- 
ant to  the  land,  and  that  she  lived  in 
Chatham,  and  not  in  Houston,  county, 
where  the  suit  was  pending;  and  (3)  that 
Lathrop  &  Co..  through  their  surviving 
partner,  Warren,  should  be  made  a  party 
defendant.  All  of  said  objections  were 
overruled,  and  the  amendment  was  al- 
lowed. 

1.  There  was  no  error  in  allowing  this 
amendment.  It  did  not  introduce  a  new 
cause  of  action.  The  evidence  on  the  for- 
mer trial  made  the  same  questions  that 
the  amendment  now  makes,  and  it  was 
upon  this  evidence  that  the  direction  was 
given  in  the  former  case  that  the  question 
should  be  submitted  to  the  jury.  The  alle- 
gations In  the  amendment  were  therefore 
made  to  correspond  to  the  proof  in  the 
case.  Nop  was  it  improper  to  allow  the 
amendment  because  the  real  defendant  re- 
sided in  a  different  county.  She  had  been 
made  a  party  in  the  original  declaration, 
and  was  properly  served,  and  had  ap- 
peared and  pleaded,  and  the  court  thereby 
obtained  jurisdiction  of  her  person.  This 
having  been  done,  any  proper  amendment 
could  be  made  to  the  declaration,  al- 
though she  resided  out  of  the  county 
where  the  suit  was  pending.  She  was  the 
real  claimant  of  the  land,  and  the  other 
defendants  named  in  tliu  original  declara- 
tion were  the  tenants  in  possession.  The 
action  was  complaint,  seeking  to  r^ecover 
the  land  and  mesne  profits.  It  was  there- 
fore unnecessary  to  make  Lathrop  &  Co. 
or  the  surviving  partner  parties  to  the  ac- 
tion. If  there  were  equities  between  Mrs. 
Lathrop  and  the  partnership  or  the  sur- 
viving partner,  the  plaintiff  in  this  action 
was  not  interested  therein,  and  these  eq- 
uities should  be  determined  between  them 
in  another  action,  to  which  this  plaintiff 
would  not  be  a  necessary  party. 

2.  When  this  case  was  brought  here  be- 
fore, counsel  for  both  sides  agreed  on  a 
lirlel  of  evidence,  which  was  approved  by 
the  court.  In  making  this  agreement  they 
took  the  report  as  written  out  by  the  offi- 
cial stenographer,  and  struck  therefrom 
the  questions  and  other  irrelevant  matter, 
and  filed  in  the  clerk's  office  the  brief  thus 
agreed  upon  and  approved.    On  the  sec- 
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ond  trial,  Oeorge  H.  White,  the  guardian, 
having  died,  bis  teatiniuny  on' the  former 
trial,,  which  hud  been  agreed  upon  in  the 
brief  ofevidenceand  approved,  was  offered 
by  the  plaintiff.  The  defendant  objected 
to  the  testimony  being  read,  because,  un- 
der the  amendment  which  was  allowed, 
the  issues  were  not  substantially  the  same 
as  on  tbn  former  trial,  and  because  the 
brief  a»  offered  showed  that  it  did  not  con- 
tain the  whole  of  White's  testimony,  much 
of  what  purported  to  be  bis  testimony 
having  been  expunged  and  otherwise  al- 
tered before  approval.  When  this  objec- 
tion was  made,  counsel  for  the  plaintiff 
offered  the  whole  of  White'H  testimoay  as 
It  appeared  in  the  stenographer's  report 
before  the  alterations  were  made,  and  the 
court  admitted  It  over  objection.  The 
court  did  right  in  overruling  the  objec- 
tions. The  amendment  allowed,  as  before 
remarked,  did  not  change  the  issues  in  tlie 
case.  They  were  substantially  the  same, 
and  the  parties  to  the  action  were  the 
same.  Code,  S  37S2.  We  think  the  testi- 
mony of  this  witness  in  the  l>rief  of  evi- 
dence agreed  upon  on  the  former  trial  was 
admissible  by  itself.  The  dffendants  and 
their  counsel  brought  the  case  here  when 
their  motion  for  a  new  trial  was  over- 
ruled, and  their  counsel  most  have  made 
out  the  brief  of  evidence.  He  was  not  like- 
ly to  put  anything  in  the  brief  that  was 
not  true,  or  to  leave  out  anything  that 
would  illustrate  the  Issues  in  the  case; 
and  when  both  counsel  agree  to  a  brief  of 
the  evidence,  and  it  is  approved  by  the 
court,  testimony  of  a  witness  since  de- 
ceased or  inaccessible,  contained  therein, 
is  admlHslble.  Adair  v.  Adair,  39  Ga. 
75;  Smith  v.  State,  28  Ga.  23.  Tn  the  case 
last  cited  it  is  said:  "The  test  surely  ought 
to  be  no  more  than  this:  Is  It  probable 
that  the  admission  admits  only  wbat  is 
true,  that  the  judgment  (of  approval) 
sanctions  only  what  is  true.  Forthetruth 
is  all  that  justice  requires;  and,  taking 
this  as  the  test,  the  paper  in  question 
would,  it  is  certain,  be  admlsciihie.  Is  it 
likely  that  the  parties  agreed  to  anything 
as  proved  that  wan  not  proved,  even 
though  the  only  purpose  of  this  agreement 
was  to  comply  with  the  requisitions  ot 
the  law  as  to  new  trials,  and  the  la w  as 
to  writs  of  error?  Is  It  likely  that  the 
court  would  have  approved  as  true  any- 
thing that  was  not  true,  even  though  the 
purpose  of  the  approval  was  merely  to 
comply  with  the  requisitions  of  thesesame 
laws?  Certainly  It  is  not.  Surely,  all 
will  agree  that  a  paper  thus  agreed  to  by 
the  parties,  and  approved  by  the  court, 
will  be  more  trustworthy  on  the  question, 
what  was  the  evidence  delivered  on  the 
trial,  than  the  dally  fading  recollection  ot 
persons  who  happened  to  hear  the  evi- 
dence when  it  was  so  delivered."  Of 
course,  if  there  was  anything  material  of 
the  deceased  witness'  testimony  left  out  oJ 
the  agreed  brief  by  mistake  or  inadver- 
tence, or  because  at  that  time  it  was  not 
deemed  material,  it  could  be  supplied  by 
either  party ;  and  this  was  done  wlien  the 
court  allowed  the  whole  testimony  of  the 
deceased  witness,  as  taken  down  by  the 
stenographer,  to  be  read  to  the  Jury. 
3.  At  the  conclusion  of  the  testimony  ot 


the  plaintiff,  the  defendant  moved  for  a 
nonsuit,  and  the  motion  was  overruled 
by  the  court.  The  court  did  not  err  In  re- 
fusing to  grant  the  motion.  There  was 
sufficient  evidence  to  authorize  him  to  sub- 
mit it  to  the  jury. 

4.  Counsel  for  the  defendant  In  error  re- 
quested the  court  to  charge  as  follows: 
"If  you  believe  that  upon  the  death  of  J. 
W.  Lathrop,  Sr.  and  Jr.,  and  the  dissolu- 
tion of  the  i:tartnershlp  of  J.  W.  Lathrop 
&  Co.,  the  effects  of  the  late  firm  were  di- 
vided out  by  agreement  among  the  heirs 
at  law  and  the  surviving  partner,  and 
that  in  this  division  one-third  fell  to  Mrs. 
M.  A.  Lathrop,  and  she  took  this  land  as 
part  of  her  share,  and  took  a  conveyance 
for  It  from  the  other  parties,  and,  in  con- 
sideration of  wbat  she  got  in  this  division, 
she  gave  up  to  the  other  two  parties  her 
interest  in  the  other  assets  about  whose 
title  there  was  no  dispute,  this  made  her 
a  bona  Ode  purchaser  for  value;  and  if 
this  division  took  place  after  the  alleged 
arrangement  between  Geo.  H.  White  and 
J.  W.  Lathrop  &  Co.,  referred  to  In  the 
amendment,  her  right  to  this  land  could 
not  be  affected  by  such  an  arrangement, 
unless  she  had  notice  of  it,  and  the  burden 
of  proof  is  on  the  plaintiff  to  show  that 
sne  had  such  notice. " 

If  all  the  facts  set  out  in  this  request 
were  true,  the  court  should  not  have  given 
It  in  charge  to  the  jury.  The  main  ques- 
tion in  issue  between  the  parties  on  this 
trial  was,  to  whom  did  the  land  belong.— 
in  whom  was  the  legal  title?  If,  therefore, 
Mrs.  Lathrop  had  no  legal  title  to  the 
land,  it  was  immaterial  and  irrelevant  in 
what  manner  she  procured  the  title  under 
which  she  claimed;  If  Lathrop  &  Co.  bad 
no  title  to  the  land,  and  she  procured  the 
title  under  which  she  claimed  by  thetll- 
vision  of  the  assets  of  the  firm,  she  got  no 
better  title  than  the  Arm  had.  Nor  did 
she  get  any  better  title  than  her  deceased 
husband  would  have  had  If  the  assets  had 
been  divided  during  his  life;  and  if,  in  tak- 
ing this  land  as  part  of  her  portion  of  the 
assets  of  the  firm  and  of  her  deceased  hus- 
band, she  gave  up  other  assets  about  the 
title  of  which  there  was  no  dispute,  the  in- 
terest of  the  plaintiff  In  the  court  below 
should  not  be  affected  theraby;  nor  would 
these  facts  make  Mrs.  Lathrop  a  buna,  Ode 
purchaser,  so  far  as  the  rights  of  Mrs.  Ad- 
kinson,  the  plaintiff,  were  concerned. 
Both  parties  stood  in  relation  to  each 
other  upon  their  respective  titles.  If  Mrs. 
Lathrop  bad  the  legal  title,  she  would 
have  been  entitled  to  retain  the  land.  If 
she  did  not  have  the  legal  title,  and  the 
plaintiff  did,  the  plaintiff  would  be  enti- 
tled to  recover  the  whole  land,  and  not 
merely  one-third,  as  the  court  was  request- 
ed to  charge  In  the  second  subdivision  ot 
the  request. 

5.  The  court  was  also  requested  to 
charge  that,  "  when  an  attempt  is  made 
to  set  up  a  parol  agreement  concerning 
land,  like  the  one  referred  to  in  the  amend- 
ment, the  proof  of  the  agreement  should 
beclear  and  satisfactory. "  Under  the  facts 
ot  this  case,  no  special  rule  of  evidence 
with  respect  to  force  and  clearness  was 
applicable.  The  agreement  set  up  In  the 
amendment  was  not  concerning  the  title 
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to  land,  but  was  only  as  to  how  the  rents 
sboald  be  diHposed  of. 

6.  The  court  was  requested  to  charge  as 
follows:  "If  Oeorge  H.  White  was  not 
at  that  time  guardian,  and  bad  no  inter- 
est in  this  land,  be  had  no  right  to  bind 
anybody  by  any  such  agreement,  and  it 
could  not  be  enforced, even  If  proved. "  "It 
Lathrop  &  Co.  received  from  Boon  a 
transfer  of  the  bond  for  titles,  and  Boon 
was  not  a  party  to  the  agreement  re- 
ferred toin  the  amendment,  but  the  agree- 
ment was  made  between  George  White 
and  l^atbrop  &  Co.,  and  no  money  or 
other  thing  of  value  was  paid  or  expected 
to  be  paid  to  Lathrop  &  Co.,  and  no  im- 
provements were  made  or  to  be  made  by 
Geo.  White  or  the  plaintiff,  and  the  agree- 
ment was  simply  that  Lathrop  &  Co. 
should  have  the  use  or  rents  of  the  land 
till  the  debt  due  them  by  W.  T.  White  was 
paid  in  rents,  such  an  agreement,  if  made, 
was  a  auduni  pactum,  and  cannot  be  en- 
forced." In  the  former  decision  of  this 
case,  on  the  question  of  this  ccmtract  or 
agreement,  this  court  said:  "White,  the 
gaurdian,  however,  contends  that  La- 
throp &  Co.  never  went  into  possession  of 
this  land.  He  claims  that  when  Boon 
surrendered  the  possession  be  surrendered 
it  to  him,  and  that  he  and  Warien,  one  of 
the  partners  of  Lathrop  &  Co.,  made  a 
verbal  contract,  whereby  it  was  agreed' 
that  White  should  tal<e  the  land  and  rent 
it,  and  pay  the  debt  of  his  brother,  and 
when  that  was  donetheland  should  belong 
to  his  ward.  This  Warren  denies.  The 
court  below  seemed  to  take  a  different 
view  of  the  case  from  what  we  have  taken, 
aud  failed  to  submit  this  matter  to  the 
jury.  We  think  that,  if  White  made  this 
contract  with  Warren,  that  he  was  to 
take  the  land  and  rent  it,  and  pay  the 
debt  of  his  brother,  and  after  the  debt  was 
paid  the  land  was  to  go  to  bis  ward  and 
niece,  then,  if  the  debt  was  paid,  she 
would  be  entitled  to  it.  But  if  there  was 
no  such  contract  as  that  made,  and  War- 
ren only  gave  him  twelve  months  in  which 
to  redeem  the  land,  and  he  failed  to  re- 
deem it,  then,  of  course,  she  cannot  re- 
cover. This  is  a  matter  entirely  for  the 
jury,  as  to  which  theory  they  will  adopt 
after  hearing  the  evidence,  if  the  case 
should  be  tried  again  in  the  court  below, 
we  presume  that  the  court  will  submit 
this  matter  to  the  Jury,  under  proper  In- 
structions." 

According  to  this  niling,  the  trial  Judge 
submitted  the  question  to  the  jury,  and 
by  their  verdict  they  must  have  found 
that  White's  theory  was  true.  The  re- 
()nest  recited  above  was  that  the  court 
should  charge  that,  if  White's  testimony 
was  true.  White  was  not  authorized  to 
make  such  an  agreement,  and  it  could  not 
be  enforced,  and  wns  a  nudum  pactum. 
We  still  think,  if  such  an  agreement  vrtts 
made  by  White  with  Warren,  one  of  the 
firm  of  Lathrop  &  Co.,  the  plaintiff  would 
be  entitled  to  recover.  It  does  not  mat- 
ter, under  the  facts  of  the  case,  whether 
White  bad  authority  to  make  the  agree- 
ment or  not,  or  whether  the  agreement 
by  itself  could  he  enforced  in  a  court  of 
law ;  the  great  and  controlling  fact  which 
tb<4iigreement  demonstrates  is  thelnten- 


tiuu  of  Warren  as  to  the  capacity  in  which 
the  Arm  would  hold  the  land.  If  White's 
testimony  Is  true,— and  the  Jury  has  so 
found, — Warren  never  intended  to  assjert 
title  to  the  laud.  He  only  Intended  to 
hold  it  under  the  bond  for  titlen  of  Boon 
until  the  debt  due  his  firm  was  paid  from 
the  rents.  Other  facts  in  the  case  tend  to 
confirm  the  testimony  of  White.  A  very 
Important  fact  was  that  several  years 
after  the  contract  was  made  with  Boon, 
and  the  agreement  with  Georg>*  White, 
Lathrup  &  Co.  sent  George  White  a  state- 
ment of  Che  balance  due  on  the  deceased 
White's  account.  This  shows  that  La- 
throp &  Co.  did  not  consider  their  debt 
against  W.  T.  White  paid  by  their  surren- 
der of  the  notes  aud  Judgment  against 
Boon.  W.  T.  White,  the  father  of  the 
plaintiff,  being  thus  indebted  to  Warren's 
firm,  and  having  given  it  the  two  notes  of 
Boon  lor  9500  eacu  for  the  balance  of  the 
unpaid  purchase  money,  as  collateral  se- 
curity for  his  debt  to  the  firm,  the  firm 
sued  Boon  on  the  notes  and  obtained  judg- 
ment. Whereupon  Boon  agreed  with  the 
firm  to  surrender  the  land  to  it,  and  the 
firm  agreed  to  cancel  his  notes.  He  trans- 
ferred his  bond  for  titles  to  the  firm  of 
Lathrop  &  Co.  Lathrop  &  Co.  did  not 
pay  a  dollar  of  their  own  money  to  Boon 
or  to  White  for  the  land.  All  they  paid 
Boon  for  the  land  was  the  assets  which 
they  had  received  from  W.  T.  White,  their 
debtor,  as  collateral  security.  When  they 
canceled  their  notes  and  the  Judgment 
thereon  against  Boon,  and  he  agreed  to 
surrender  the  land,  and  transfeiTed  bis 
bond  for  titles,  it  did  not  amount  to  plac- 
ing the  title  to  the  land  in  Lathrop  &  Co., 
but  was  only  an  exchange  of  collaterals. 
Lathrop  &  Co.  gave  up  their  notes  and 
Judgment,  and  took  in  lieu  thereof  the 
land  as  collateral.  The  agreement  with 
Boon  did  not  pass  the  title,  because  the 
title  was  still  in  W.  T.  White,  or  in  the 
plaiutiff  as  his  sole  heir  at  law,  he  being 
dead.  When  a  pledgee  with  whom  collat- 
erals have  been  placed  as  security  for  an 
antecedent  debt  changes  the  character  of 
collaterals  upon  a  note  or  mortgage  to 
land  or  other  property  without  the  con- 
sent  of  the  pledgeor,  it  does  not  amount 
to  a  payment  of  the  debt,  but  the  pledgee 
holds  the  new  collateral  upon  the  same 
terms  and  conditions  as  he  held  the  old. 
And  while  the  new  collateral  is  thus  held 
by  the  pledgee,  If  any  rents  or  profits  are 
made  by  him,  he  must  account  therefor  to 
the  pledgeor;  and  if  the  rents  or  profits 
are  sufflcient  to  pay  the  debt,  the  debt  be- 
conioa  canceled,  and  the  pledgeor  is  en- 
titled to  recover  the  collateral.  Coleb. 
Coll.  Sec.  §§  182,183;  Jones.  Pledges,  §§  659, 
660;  Story,  Bailm.  §843;  Brown  v.  Tyler, 8 
Gray,  139;  Montague  v.  Railroad  Co.,  124 
Mass.  242;  Dalton  v.  Smith,  86  N.  Y.  176- 
183;  Depuy  v.  Clark,  12  Ind.  427:  Gage  v. 
Punchard,  6  Daly,  229;  Hoyt  v.  Martense, 
16  N.  Y.  231;  Diller  v.  Brubaker,  91  Anier. 
Dec.  177;  Richardson  v.  Mann,  30  La.  Ann. 
1060;  Conyngham's  Appeal,  57  Pa.  St.  474. 
As  before  remarked, Lathrop  &  Co.  did  not 
obtain  the  title  to  this  land,  because  at 
the  time  the  contract  between  them  and 
Boon  was  made  W.  T.  White  was  dead, 
and  the  title,  never  having  passed  from 
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him,  wan  In  his  estate.  Nor  did  he  or  bis 
legal  representative  agree  to  the  change  of 
the  collateral  to  be  made  by  Latbrop  & 
Co.  The  agreement  shows  that,  accord- 
ing to  the  real  Intention  of  the  firm  as  ex- 
pressed by  Warren  at  the  time,  this  hold- 
ing was  to  he  in  conformity  with  the  gen- 
eral rule  of  law  applicable  to  such  a  cnse, 
and  was  not  treated  as  an  adverse  hold- 
ing to  the  estate  of  W.  T.  White.  For 
these  reasons  the  court  did  not  err  In  re- 
fusing to  give  the  requests  above  copied. 

7.  The  court  charged  the  rule  as  laid 
down  by  this  court  In  that  part  of  the 
opinion  above  quoted,  to  which  charge 
the  defendant  excepted,  making  it  the  sev- 
enth ground  of  his  motion  for  a  new  trial. 
There  was  no  error  in  giving  this  charge. 

8.  The  verdict  was  warranted  by  the 
evidence. 

9.  It  was  claimed  by  counsel  for  the 
plaintiff  in  error  that  that  verdict  was 
couti-nry  to  law,  "for  the  rennon  that 
mesne  profits  were  found  not  only  against 
Mrij.  Lathrop,  the  owner  of  the  land,  but 
also  against  Houser,  the  agent,  and 
against  the  tenants,  all  of  whom  were 
moving  for  a  new  trial;  that  some  of 
these  tenants  did  not  rent  the  place  for 
more  than  two  or  three  years,  aud  all  of 
them  paid  a  stipulated  rent  to  Houser, 
who  forwarded  it  to  Lathrop  &  Co. ;  that 
Houser  was  the  agent  to  collect  these  rents; 
and  Iiavlng  done  this,  as  both  parties  ad- 
mit, the  tenants  were  discharged  from 
any  further  liability."  Upon  the  trial  of 
the  case  the  tenants  did  not  sever  in  their 
defense  as  to  the  mesne  profits.  The  rec- 
ord does  not  show  that  any  question  was 
made  or  presented  to  the  court  as  to  what 
each  was  severally  liable  for,  nor  did  the 
court  pass  upon  the  question.  It  not 
having  been  made  before'  the  trial  judge, 
and  ruled  upon  by  him,  it  is  not  for  adju- 
dication here.    Judgment  affirmed. 

(87  Qa.  386)  

Ce.ntbai.  Railroad  &  Banking  Co.  v. 
Bklnswick  &  W.  K.  Co. 

(Supreme  Court  of  Qeorgia.    July  13, 1891.) 
Railroad  Ck>MPANiES  —  Collisions  —  Uroinakob 

Reoulatino  Speed  —  Action  fob  Damages — 

Evidence. 
1.  Where  a  railroad  company  and  its  em- 
ploye are  both  injured  by  the  same  neglitrence  of 
another  railroad  company,  ttie  first  company  has 
no  right,  in  an  action  for  its  own  damaf^es  against 
the  second,  to  sue  also  for  the  use  of  its  employe 
to  recover  the  damages  sustained  by  him  in  ex- 
cess of  those  already  paid  to  him  by  the  plaintiff 
in  the  action. 

•i.  Railroad  companies  and  their  employes 
using  railways  in  a  city  must  talie  notice  of  all 
valid  city  ordinances  duly  promulgated. 

3.  Where  a  collision  between  the  plaintiff's 
train  and  the  defendant's  train  occurred  on  a 
traclc  used  by  them  in  common,  while  the  plain 
tiff  or  its  agent  was  engaged  in  the  violation 
of  a  valid  city  ordinance  limiting  the  rate  of 
speed  in  the  running  of  trains  in  the  city,  and 
the  jury  believed  from  the  evidence  that  the  col- 
lision would  not  have  occurred  but  for  such 
violation,  the  plaintiff  could  not  recover;  it  not 
appearing  that  the  defendant  could  have  avoided 
the  consequences  of  the  plaintiff's  negligence 
after  becoming  aware  of  the  samo. 

4.  If  a  city  ordinance  regulating  the  speed  of 
trains  embrace  in  its  language  the  whole  area  of 
the  city,  and  is  reasonable  in  itself,  tbe  court 
may   submit   to   the  jury  tbe    question  as    to 


whether,  on  account  of  the  special  local  condi- 
tions and  surroundings,  it  would  or  would  not 
reasonably  apply  to  tbe  particular  locality  in 
question,  that  locality  being  ]ust  inside  of  the 
city  limits. 

6.  The  verdict  was  warranted  by  the  evidenca 
(SyUatnM  by  the  Court. ) 

Error  from  superior  court,  Dougherty 
county ;  Allk.v  Fokt,  Judge. 

Lawton  <£  CunDinghnm .an6  R.  F.  Lyon, 
for.plalntlff  In  error.  D.H.Pope,  for  de- 
fendant in  error. 

Simmons.  J.  ].  The  Central  Railroad  & 
Banking  Company  brought  an  action 
against  the  Brunswick  &  Western  Rail- 
road Company,  alleging  that  an  engine 
belonging  to  plaintiff  had  been  damaged 
to  the  amount  of  $1,000,  and  its  engineer, 
Scovllle,  had  been  seriously  Injured  by  a 
collision  between  said  engine  and  a  train 
of  defendant,  which  resulted  from  the  neg- 
ligence of  the  latter.  The  declaration  set 
forth  In  detail  the  injuries  alleged  to  have 
been  sustained  by  the  engineer.  It  also  al- 
leged that  plaintiff  had  paid  out  large 
suras  of  money,  specifying  the  amounts, 
for  expenses  Incurred  In  the  nursing  of  the 
engineer,  physicians'  and  druggists'  bills, 
and  also  that  plaintiff  bad  compromised 
and  settled  the  claim  of  said  .Scovllle 
against  it  for  the  injuries  hehad  sustained 
by  paying  the  sum  of  ?J,000,  which  was 
inadequate  and  insufficient  to  compensate 
him  for  the  damage  he  bad  sustained. 
The  declaration  prayed  a  recovery  against 
defendant,  not  only  for  the  damage  to  Its 
property  and  tbe  sums  paid  out  for  and 
to  Scovllle,  as  aforesaid,  but  also  for  the 
damages  sustained  by  him  in  the  personal 
injuries  he  had  received  in  excess  of  the 
amount  paid  him  therefor  by  plaintiff,  the 
latter  alleging  that  it  sued  for  this  last- 
named  item  for  the  use  of  tbe  said  Sco> 
ville.  Upon  demurrer,  the  court  below 
struck  out  of  the  declaration  all  parts 
thereof  that  sought  a  recovery  for  the  use 
and  benefit  of  Scovllle,  and  this  ruling  la 
assigned  as  error. 

There  can  be  no  question  that  plaintiff 
had  the  right  to  sue  for  any  Injuries  to  Its 
own  property,  or  for  any  Injury  It  may 
have  sustained  in  the  loss  of  Its  engineer's 
services,  and  expenses  flowing  directly 
therefrom,  which  may  have  been  caused 
by  defendant's  negligence.  But  we  are  at 
a  loss  to  perceive  bow  the  plaintiff  can 
maintain  an  action  for  personal  injuries 
received  by  Scovllle  for  any  amount  ex- 
ceeding what  it  had  actually  paid  him  on 
this  account.  Forlnjurles  received  by  him, 
and  for  which  no  compensation  had  been 
made  to  him  by  plaintiff,  he,  and  he  alone, 
in  our  opinion,  would  be  entitled  to  sue 
thedefendant.  It  is  not  alleged  in  the  dec- 
laration thatScoville  assigned  tothe  plain- 
tiff any  right  of  action  he  may  have  had 
against  the  defendant,  and  certainly  plain- 
tiff is  in  uo  better  position  to  bring  suit 
for  his  use  than  It  would  have  been  to  sue 
In  its  own  right  If  such  assignment  had 
been  made.  If  It  be  alleged  In  reply  that 
plaintiff  was  seeking  this  particular  recov- 
ery, not  for  Us  own  benefit,  but  for  the  use 
aud  benefit  of  Scovllle  himself,  the  answer 
is  that  Scovllle  was  competent  to  bring 
suit  In  his  own  name  and  right,  and  no 
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reason  appears  why  he  should  not  do  so. 
Even  if  he  had  attempted  tu  assign  his 
claim  against  tlie  defendant  to  the  plain- 
tiff, we  do  not  thinii  this  could  have  been 
done.  In  Oomegys  v.  Vasse.  1  Pet.  212.  It 
was  held  that  a  right  of  action  for  mere 
jtersonal  torts  was  not  a88ignal>le;  and  to 
tills  effect,  see  Gardner  v.  Adams,  12  Wend. 
297,  and  Kice  v.  Stone,  1  Allen,  566.  A 
right  of  action  is  not  assignable  "if  it  does 
ni>t  directly  or  Indirectly  Involve  a  right 
of  property;"  and  hence  an  assiunee's 
claim  of  a  right  to  sue  for  fraud  to  bis  as- 
signor cannot  be  enforced.  Dayton  v. 
Fargo,  45  Mich.  153,  7  N.  W.  Rep.  758.  This 
same  question  has  been  frequently  passed 
upon  in  cases  where  disputes  arose  as  to 
what  rights  of  liankrupts  passed  to  their 
assignees,  and  in  such  cases  it  has  gener- 
ally bpen  held  that  such  assignees  could 
not  maintain  actions  for  injuries  to  the 
person  of  the  bankrupt.  2  Add.  Torts, 
1 1300,  and  cases  cited.  Among  the  latter 
is  that  of  Howard  v.  Crowthef,  8  Mees.  & 
W.  601,  in  which  Lord  Abi.nuer  held  that 
causes  of  action  purely  personal  do  not 
pass  to  the  assignee,  but  the  right  to  sue 
remains  in  the  bankrupt.  In  Marshall  v. 
Means.  12  (>a.  67,  Judge  Lumhkin  quotes 
approvingly  another  opinion  of  Lord  Ab- 
INOBK.  delivered  in  the  case  of  Prosser  v. 
Edmonds,  1  Younge  &  C.  481,  sustaining 
the  doctrine  that  a  bare  rlijlit  to  tile  a  bill 
or  maititnina  suit  is  not  assijjnable.  Says 
the  opinion  referred  to:  "It  is  a  rule,  not 
of  our  law  alone,  but  that  of  all  countries, 
that  the  mere  right  of  purchase  shall  not 
give  a  man  a  right  to  legal  remedies.  The 
contrary  doctrine  Is  nowhere  tolerated, 
and  is  against  good  policy.  All  our  cases 
ol  maintenance  and  champerty  arc  found- 
ed on  the  priDciple  that  no  encouragement 
should  be  given  to  litigation  by  the  Intro- 
doctioii  of  parties  to  enforce  those  rights 
which  others  are  not  disposed  to  enforce." 
No  doubt  authorities  in  conflict  with  those 
above  cited  may  be  found,  but  our  own 
Code,  at  least  by  implication,  seems  to 
settle  the  question  that  causes  of  action 
arising  from  torts  are  not  assignable. 
Section  2243  classes  such  rights  as  choses 
in  action,  but  the  next  section  provides 
expressly  that  choses  in  actitm  arising  up- 
on contract  may  be  assigned,  and  is  silent 
as  to  the  assignment  of  choses  in  action 
arising  upon  tort.  It  would  seem,  there- 
fore, under  the  rule,  expressio  anius  ex- 
cliisio  altertiis,  that  the  latter  are  not  as- 
signable In  this  state.  Such  was  the  ruling 
of  this  court,  and  we  think  It  sound,  in 
Gamble  v.  Banking  Co.,  80  Ga.  599,  600,  7 
S.  E.  Rep.  315.  The  court,  therefore,  did 
not  err  In  sustaining  the  demurrer  to  so 
much  of  the  declaration  as  sought  n  re- 
covery for  the  use  of  Scovllle. 

2.  Valid  ordinances  ordained  by  the 
mayor  and  council  of  a  city  are  binding 
upon  all  persons  who  come  within  the 
scope  of  their  operation,  and  no  reason 
occurs  to  us  why  railroads  and  their  em- 
ployes should  not  be  thus  bound.  It 
would  be  something  quite  unusual,  and 
not  justified  by -any  precedent  of  which 
we  am  aware,  if  special  notice  had  to  be 
given  to  these  corporations,  or  their  serv- 
ants, of  the  existence  of  such  ordinances. 

3.  The  evidence  shows  that  the  collision 


took  place  on  a  track  used  in  common  by 
the  two  railroad  companies.  The  court, 
in  effect,  charged  the  jury  that  defendant, 
when  using  this  track,  would  have  the 
right  to  suppose  that  the  plaintiff,  com- 
ing in  with  its  train,  would  run  In  accord- 
ance with  the  provisions  of  a  valid  ordi- 
nance of  the  city  of  Albany ;  and  further 
Instructed  them  that,  in  case  they  believed 
there  would  have  been  no  collision  if  the 
plaintiff  had  observed  that  ordinance, 
then  the  plaintiff  would  not  be  entitled  to 
recover.  In  the  same  connection  he  left 
the  jury  to  determine  whether  or  not  the 
ordinance  lu  question  was  reasonable  in 
its  application  to  the  locality  where  the 
accident  occurred.  Upon  this  portion  of 
the  charge  comment  will  be  more  particu- 
larly made  in  the  next  division  of  this 
opinion.  Under  the  facts  of  this  case, 
there  was  no  error  in  the  charge  given. 
It  was  equivalent  to  instructing  the  Jury 
that  running  a  train  within  the  limits  of 
a  city,  at  a  speed  prohibited  by  a  valid 
ordinance,  would  be  negligence  on  the  part 
of  the  plaintiff.  This  is  certainly  a  cor- 
rect statement  of  the  law;  and,  inasmuch 
as  the  evidence  shows  conclusively  that 
defendant,  after  becoming  aware  of  this 
negligence  on  the  part  of  the  plaintiff, 
could  not  have  avoided  the  consequences 
of  it,  it  follows  plainly  that  the  plaintiff 
ought  not  to  recover.  Even  if  the  defend- 
ant was  to  some  extent  negligent,  the 
above  assertion  remains  true,  because  it 
is  equivalent  to  stating  in  other  language 
the  provision  contained  in  section  2972  of 
the  Code,  viz. :  "If  the  plaintiff,  by  ordi- 
nary care,  could  have  "avoided  the  conse- 
quences to  himself  caused  by  defendant's 
negligence,  he  is  not  entitled  to  recover." 
The  court's  language  meant  that,  if  tho 
jury  found  that  defendant  was  negligent, 
yet  if  plaintiff,  by  ordinary  care,— that  is, 
by  obeying  theclty  ordinance,— could  have 
escaped  injury  notwithstanding  defend- 
ant's negligence,  it  could  not  recover,  and 
this  is  our  understanding  of  the  law. 

4.  It  was  contended  by  counsel  for 
plaintiff  In  error  that  the  city  ordinance 
was  unreasonable  in  its  application  to 
the  particular  locality  where  this  accident 
occurred ;  and  the  assignment  of  error  up- 
on the  charge  given  in  reference  to  this 
subject  implies  that  the  court  ought  to 
have  so  declared.  Instead  of  doing  so, 
the  court  left  the  Jury  to  determine,  in 
view  of  all  the  facts  and  circumstances 
of  the  case,  whether  there  was  a  necessity 
for  theordinance  in  this  particular  locality, 
and  whether  or  not  the  operation  of  it 
at  this  place  was  reasonable.  This  was  a 
very  fair  and  proper  method  of  dispoaing 
of  this  question.  The  jury,  with  all  the 
facts  before  them,  were  competent  to  de- 
cide it  fairly.  The  charge  submitted  to 
them  impartially  the  contentions  of  both 
sides  as  to  the  necessity  and  reasonable- 
ness of  the  ordinance,  and  they  were,  per- 
haps, better  qualified  to  reach  a  just  con- 
clusion on  the  subject  than  the  judge  him- 
self. At  any  rate,  he  saw  proper  to  submit 
this  question  to  them,  and  we  are  unable 
to  see  that  in  so  doing  he  committed  any 
error.  To  justify  courts  in  declaring  void 
an  ordinance  limiting  the  speed  of  trains 
within  a  city,  its    unreasouabienees,  or 
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want  of  necesHity  as  a  police  regolation 
tor  the  protection  of  life  and  property, 
must  be  clear,  manifest,  and  undoubted. 
Knoblucb  v.  Railway  Co..  31  Minn.  402, 18 
N.  W.  Rep.  106.  In  the  case  just  cited,  the 
crossing  at  which  a  cow  was  killed  was 
in  the  plat  of  the  city,  but  the  surround- 
ing country  was  similar  to  the  open  coun- 
try outside  of  the  city,  and  the  street  simi- 
lar to  a  common  country  road,  there  be- 
ing nograded  streets*  within  three-quarters 
of  mile,  and  no  houses  within  a  quarter 
of  a  mile,  in  the  direction  of  the  built-up 
portion  of  the  city,  but  the  street  seems 
to  have  been  a  good  deal  traveled.  Gil- 
FILL4N,  C.  J.,  remarked:  "While  It  may 
be  true  that  a  higher  rate  of  speed 
through  the  portion  of  the  city  in  ques- 
tion woald  be  consistent  with  the  public 
safety,  we  cannot  say  it  is  so  clearly  and 
manifestly  the  case  that  we  can  hold  the 
passage  of  the  ordinance  an  abuse  of  dis- 
cretion on  the  part  of  the  common  coun- 
cil." The  fact  that  the  railroad  owned 
the  land  on  which  the  Injury  occurred  did 
not  relieve  it  from  the  operation  of  the 
ordinance.  Whitson  v.  City  of  Franklin, 
34  lud.  397;  Mers  v.  Railway  Co..  88  Mo. 
«77,  1  S.  W.  Rep.  382;  Crowley  v.  Railroad 
Co.,  65  Iowa,  658,  20  N.  W.  Rep.  467,  and 
22  N.  W.  Rep.  918;  Green  v.  Canal  Co.,  38 
Hun,  51 ;  Horr  &  B.  Mnn.  Ord.  §§  239, 145. 
As  to  reasonab.lcness  of  ordinance  gen- 
erall.v.  and  rule  as  to  pronouncing  void, 
nee  Horr  &  B.  Mun.  Ord.  §  188  et  seq. ; 
Meyers  v.  Railroad  Co.,  57  fowa.  555, 10  N. 
W.  Rep.  896;  Railroad  Co.  v.  State.  19 
Amer.  &  Eng.  R.  Qas.  83.  The  rule  is  laid 
down  In  Horr  &  Bemis,  supra,  that  the 
question  whether  an  ordinance  regulating 
the  speed  of  trains  in  a  city  is  reasonable, 
or  unreasonable  and  void,  is  for  the  court. 
In  this  case  the  court  ruled  that  the  ordi- 
nance was.  In  Itself,  valid  and  reasonable, 
but  held  that  the  application  of  it  to  the 
particular  locality  In  question  was  reason- 
able or  other  wise  according  ascertain  facts 
were  or  were  not  established,  and  left  it 
to  the  jury  to  determine  whether  or  not 
these  facts  existed.  We  think  that  in 
thus  acting  the  court  disposed  of  both 
questions  in  the  proper  manner. 

5.  The  verdict  was  warranted  by  the  ev- 
idence, and,  having  been  approved  by  the 
trial  judge,  will  not  be  disturbed,  .ludg- 
ment  affirmed. 


(87  oa.  SU) 

Weed  v.  Matob,  Etc.,  of  Citt  of  Savan- 
nah. 

(Supreme  Court  of  Oeorgia.    July  13, 1891.) 

HUMIOIPAL  CORPOBATIOKS— 8TBBET  IMPBOVBICBNTS 

—Constitutional  Law. 

1.  The  special  acts  of  September  5, 1885,  and 
October  1,  1887,  empowering  the  mayor  and  al- 
dermen of  Savannah  to  improve  the  streets  and 
tevT  local  assessments  therefor,  are  not  unconsti- 
tutional as  special  laws,  or  for  any  other  reason 
brought  to  the  attention  of  this  court. 

2.  There  was  no  abuse  of  discretion  in  deny- 
ing the  temporary  injunction  prayed  for. 

(SylUtlms  bu  f^  Court) 

Error  from  superior  court,  Chatham 
county ;  Robkrt  Falligant,  Judge. 

Chna.  N.  West,  for  plaintiff  in  error. 
Saml.  £.  Adams,  for  defendants  in  error. 


Lumpkin,  J.  In  1885  the  general  assem- 
bly i>assed  an  act  authorizing  the  mayor 
and  aldermen  of  Savannah  to  pave,  and 
otherwise  improve,  the  streets  of  said  city, 
and  providing  for  the  assessment  of  a  por- 
tion of  the  cost  of  such  improvements  up- 
on real  estate  abutting  on  the  street  im- 
proved, etc.  In  1887  another  act  was 
passed  authorlElng  said  mayor  and  alder- 
men to  require  paving  and  otherwise  im- 
proving the  streets  of  said  city,  and  to 
levy  and  collect  assessments  for  the  same. 
The  plaintiff  In  error  Insists  that  these 
acts  are  violative  of  paragraph  1,  §  4, 
art.  1,  of  the  constitution.  (Code,  §  5027.) 
That  paragraph  provides  that  "no  special 
law  shall  be  enacted  in  any  case  for  which 
provision  has  l>een  made  by  an  existing 
general  law;"  and,  further,  that  "no  gen- 
eral law  affecting  private  rights  shall  be 
varied  in  any  particular  case,  by  special 
legislation,  except  with  the  free  consent, 
in  writing,  of  all  persons  to  he  affected 
thereby."  No  provision  has  ever  been 
made  by  any  general  statute  of  this  state 
as  to  how  municipalities  shall  cause  or  re- 
quire the  paving  of  streets  to  be  done,  or 
other  local  Improvements  to  be  made 
therein,  nor  for  collecting  the  cost  thereof. 
An  act,  therefore,  which  empowers  a  par- 
ticular city  to  make  such  Improvements, 
or  require  the  same  to  be  made,  and  to 
collect  a  portion  of  the  cost  thereof  by  as- 
sessment upon  the  property  abutting  on 
such  streets,  is  not  a  special  law  infring- 
ing that  clause  of  the  constitution  first 
above  quoted.  This  proposition,  to  our 
minds,  is  so  clear  and  plain  that  simply 
stating  It  Is  snfficlent,  without  argument. 
Again,  there  is  no  general  statute  of  which 
we  are  aware  exempting  the  citizens  of 
the  cities  and  towns  in  this  state  fniin  im- 
position of  assessments  for  improving 
public  streets  on  which  their  property 
abuts;  hence  thereare  no  "priv&te rights" 
in  the  natnre  of  such  exemption  which 
would  be  varied  by  the  passage  of  an  act 
authorising  a  particularcity  to  make  such, 
improvements  in  its  streets,  and  to  levy 
assessments  therefor.  It  seems  equally 
clear,  therefore,  that  the  acts  above  men- 
tioned do  not  vary  any  "general  law 
affecting  private  rights,"  and  we  make 
the  same  remark  with  reference  to  the  sec- 
ond paragraph  of  the  constitution,  above 
quoted,  as  we  did  concerning  the  first. 
We  have  given  the  interesting  and  ingen- 
icras  argument  of  the  learned  and  gifted 
counsel  who  presented  this  case  for  the 
plnintitt  In  error  our  most  careful  atten- 
tion and  thorough  consideration,  but  it 
fails  to  convlnm  us  of  any  fallacy  or  error 
in  tlie  simple  Hiatements  we  make  above 
as  to  theconstitutional  questions  present- 
ed in  this  case.  If  his  views  prevailed,  im- 
provements in  the  streets  of  our  cities  and 
towns  could  neverbe  made  at  all  upon  the 
assessment  plan,  unless  the  legislature 
should  see  proper  to  pass  a  general  law 
on  the  subject  applicable  alike  to  every 
city  and  town  in  the  state,  which  woa!d 
certainly  be  exceedingly  inconvenient  ti> 
many,  it  not  most,  of  them.  Indeed,  the 
opposition  to  such  a  law  would  be  su 
great  we  doubt  the  possibility  of  its  enact- 
ment. Be  this  as  It  may,  we  cannot  think 
either  that  the  framers  of  the  constitution 
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Intended  to  make  the  poBaage  ot  such  a 
law  necessary  in  order  that  paving  and 
other  like  work  in  cities  and  towns,  wbere 
expedient  or  desirable,  might  be  carried 
on,  or  that  surb  a  conclusion  is  falrlj  de- 
dacible  from  any  langaage  in  that  Instru- 
ment itself.  To  presM  the  antument  of 
counsel  for  plain  tiff  in  error  to  one  extreme 
to  which  it  might  lead.  It  would  follow 
that  all  municipal  charters  In  this  state 
must  be  in  all  respects  identical,  a  result 
manifestly  undesirable  and  altogether  im- 
practicable. In  our  judgment  the  acts  re- 
cited are  not  unconstitutional  lor  the  rea- 
sons assigned,  or  for  any  other  reason  to 
which  our  attention  has  been  called,  either 
by  the  record  or  the  argument  submitted. 
The  trial  judge  did  not  abuse  his  diMcretlon 
In  denying  the  temporary  injunction. 
Judgment  affirmed. 

(»7  Qa.  {SO  

Trippe  v.  McLain  et  a/. 

(Supreme  Court  of  Oeorgta.  July  13, 1891.) 
8AI.S8— Brbaoh  o*  Warru(ti— Riobts  of  Sblleb. 
AlthouKh  it  may  be  true  that  machinery 
pnrciiased  at  the  price  ot  t600  is,  in  itB  pre.<>eiit 
condition,  inefficient  and  worthless,  yet  where, 
by  undisirated  testimony,  it  appears  that,  by  the 
expenditure  of  $30,  it  could  bo  repaired  and  made 
to  perform  good  work,  it  is  not  worthless  so  as 
to  entitle  the  par  chaser  to  keep  it  without  pay- 
ion  tor  it. 

(Syllabtis  by  the  Court.) 

Error  from  city  court  of  Cartersville; 
SatLBY  Attaway,  J  udge. 

J.  B,  Conyers,  for  plaintiff  In  error.  J. 
A.  Baker,  for  defendants  in  error. 

Bi-ECKL,EY,  C.  J.  Under  the  evidence  In 
the  record,  the  trial  of  this  case  in  the 
court  below  had  an  Improper  result.  The 
machinery  was  purchased  at  the  price  of 
1600,  and,  by  the  undisputed  testimony, 
an  expenditure  ot  $50  would  be  sufficient 
to  repair  It  and  raak"  it  perform  good 
work.  It  is  therefore  not  worthleos  so  as 
to  entitle  the  purchaser  to  keep  it  witli- 
out  paying  for  it,  although  in  its  present 
condition  it  may  be  inetficient,  and,  if  left 
in  that  condition  always,  would  be 
worthless.  Granting  that  there  was  no 
substantial  error  committed  by  the  court 
in  its  charge  to  the  Jury,  or  otherwise  dur- 
ing the  progress  of  the  trial,  the  verdict  is 
not  sustainable,  and  a  new  trial  should 
be  had  for  that  reason.  The  court  erred 
in  not  granting  it.    Judgment  reremed. 

(87  Ga.  616)  

Laufkir  V.  State. 

(Supreme  Court  of  Georgia.    July  18, 1891.) 

RoBBERT— Indictment— Evidence. 

1.  The  misjoinder  of  offenses  in  the  same 
connt  of  an  indictment  is  matter  of  form,  and, 
under  the  Code  of  Georgia,  Is  no  ground  for  ar- 
resting lodgment  upon  a  verdict  finding  the  ac- 
cused guilty  in  express  terms  ot  one  ot  the  of- 
fenses so  charged. 

2.  Robliery  by  force  and  robbery  by  intimi- 
dation are  not  two  offenses,  but  different  grades 
of  the  same  offense,  and  both  may  l>e  charged  in 
the  same  eount. 

3.  Robbery  by  intimidation  was  a  felony 
prior  to  the  act  of  March  20,  1866,  and  was  not 
reduced  to  a  misdemeanor  by  thai  act.  Conse- 
quently it  is  still  a  felony.  Where  a  bill,  as 
passed  by  the  general  assembly,  applies  by  num- 


ber to  one  section  ot  the  Code,  and,  as  enrolled, 
signed  by  the  presiding  offlcers  of  the  two  houses 
and  approved  by  the  governor,  the  completed  act 
applies  bynuml>er  to  another  section  of  the  Code, 
and  the  two  sections  relate  to  different  offenses, 
the  first  to  robbery  and  the  second  to  rape,  and 
where  a  subsequent  act  recognizes  the  law  of 
rape  as  changed,  but  not  the  law  of  robbery,  the 
result  Is  that  no  change  Is  effected  in  the  law  et 
robbery. 

4.  On  a  trial  for  robbery  committed  in  a  cer- 
tain hotel,  it  is  competent  for  the  state  to  prove  by 
the  prosecutor  that  he  hurried  down  from  the 
hotel,  and  met  a  policeinanonthe  street,  to  whom 
he  made  complaint  that  he  had  beed  robbed,  and  ' 
by  the  policeman  that  the  prosecutor  oame  down 
to  him  on  the  street,  and  said  that  he  had  been 
robbed  at  the  hotel,  that  a  certain  named  person 
had  talcen  his  money,  and  that  the  accused  was 
present.  The  evidence  indicating  that  all  this 
took  place  immediately  after  the  criminal  act, 
and  as  a  natural  and  probable  consequence  there- 
from, it  was  admissible  as  apartof  tneres^estce. 

5.  Although  the  prosecutor  was  intoxicated 
when  he  was  robbed,  it  was  not  competent  evi- 
dence for  the  accused  that  three  nights  previous- 
thereto  he  was  in  a  certain  saloon  intoxicated, 
and  complained  that  two  men  were  trying  to  rob 
him,  but  that  he  was  prepared  for  them,  and 
only  carried  two  or  three  dollars  with  him.  This 
was  immaterial  to  the  issue  on  trial,  and  was 
not  admissible  to  discredit  the  prosecutor,  who 
hod  testified  that  he  did  not  go  to  the  saloon,  and 
had  not  made  the  statements  attributed  to  him. 
Nor  was  it  admissible  because  tending  to  show 
that  he  was  in  a  state  of  drunkenness  for  several 
days  prior  to  the  alleged  robbery,  and  while  in 
that  state  was  under  the  delusion  that  he  was 
being  robbed. 

6.  The  presiding  judge  was  warranted  in  find- 
ing, upon  theatBdavits  adduced,  construing  them 
all  together,  that  the  juror  alleged  to  be  Incom- 
petent had  not  heard  any  ot  the  evidence  at  the 
preliminary  trial  in  the  justice's  court,  and  con- 
sequently that,  whether  he  had  formed  and  ex- 
pressed an  opinion  or  not,  he  might  be  a  compe- 
tent juror,  his  apparent  Incompetenoy,  as  indi- 
cated by  some  of  the  affidavits  biken  separately, 
being  answered  and  explained  by  the  others  and 
the  attendant  circumstances. 

7.  When  facts,  and  a  witness  by  whom  they 
can  be  proved,  to  manifest  the  incompetency  ot  a 
juror,  come  to  the  knowledge  of  counsel  fur  the 
accused,  after  the  jury  are  sworn,  but  before  any 
further  step  in  the  trial  has  been  taken,  the 
question  of  the  juror's  competency  should  then  be 
raised  and  submitted  to  the  court.  It  is  not  sound 
practice  for  counsel  to  remain  silent,  take  the 
chances  of  acquittal  for  his  client,  and  then, 
after  conviction,  urge  the  juror's  Incompetenoy 
as  a  gronnd  for  setting  tne  verdict  aside. 

8.  There  was  evidence  to  support  the  finding, 
and  the  newly-discovered  evidence  is  not  sucn 
as  to  require  a  new  trial. 

(SyUabus  by  the  Court. 

Error  from  superior  court,  Clark  coun- 
ty ;  N.  L.  HuTCHiNS,  Judge. 

Barrow  &  Thomas,  for  plaintiff  In  error. 
R.  B.  Eussel],  Sol.  Gen.,  for  the  State. 

Bleckley,  C.  J.  1.  The  first  ground  of 
the  motion  in  arrest  of  Judgment  attacks 
the  verdict  as  founded  upon  an  indictment 
which  attempts  to  charge  the  accused  in 
one  count  with  two  offenses,  to-wlt,  rob- 
bery by  force  and  robbery  by  intimida- 
tion. Were  this  ground  true  in  fact,  it 
would  be  no  cause  for  arreHting  the  Judg- 
ment. It  would  render  the  Indictment 
bad  in  form,  but  not  In  substance.  Code, 
§  4628,  declares  that  "every  indictment  or 
acruBiition  of  the  grand  jury  shall  be 
deemed  sufficiently  technical  and  correct 
which  states  the  offense  in  the  terms  and 
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language  nf  this  Code,  or  bo  plainly  that 
the  nature  u(  the  oCtense  charged  may  be 
easily  understood  by  the  Jury."  And  the 
next  section  declares  that  "all  exceptions 
which  go  merely  to  the  lorm  of  an  indict- 
ment shall  be  made  before  trial,  and  no 
motion  In  arrest  of  judgment  shall  be  sus- 
tained for  any  matter  not  affecting  the 
real  merits  of  the  offense  charged  in  such 
indictment."  That  two  offenses  are 
charged  in  the  same  count  will  not  hinder 
the  charginj;  of  either  of  them  in  the  terms 
'  and  language  of  the  Code,  and  the  ]ury 
may  as  easily  understand  the  nature  of 
each  as  if  they  were  set  forth  in  separate 
counts.  It  is  true  that  the  Code  recognizes 
as  a  rule  of  good  pleading  that  separate 
counts  ought  sometimes  to  be  used,  for  it 
says,  in  layingdown  the  form  of  an  Indict- 
ment: "If  there  should  be  more  than  one 
count,  each  additional  count  shall  com- 
mence in  the  following  form,"  etc.  Sec- 
tion 4628,  supra.  But  it  tails  to  exact  as 
necessary  to  the  substance  of  an  indict- 
ment more  than  one  count.  On  the  con- 
trary, it  prescribes,  as  the  only  test  of  sub- 
stance, that  tlie  indictment  shall  state  tlie 
offense  in  the  terms  and  language  of  the 
Code,  or  so  plainly  that  the  natui-e  of  the 
offense  charged  may  be  easily  understood 
by  the  jury.  When  an  indictment  should 
contain  more  than  one  count,  and  con- 
tains one  only,  it  is  bad  in  form,  and  is 
subject  to  exception  before  trial.  But  no 
motion  in  arrest  of  judgment  can  be  sus- 
tained for  any  matter  not  affecting  the 
real  merits  of  the  offense  charged.  Divld- 
'ing  the  Indictment  into  several  counts  has 
no  effect  whatever  on  the  real  merits  of 
the  offense  or  offenses  charged.  Such  a 
defect  has  relation  alone  to  the  manner 
and  form  of  setting  forth  the  offense  or 
the  several  offenses.  It  is  a  defect  in  the 
mode  of  pleading,  and  not  in  the  sub- 
stanceorreal  merits  of  the  matter  pleaded. 
If  the  ac-cused  is  unwilling  to  go  to  trial 
upon  an  indictment  defective  inform  only, 
his  remedy  is  to  demur,  or  except  in  due 
time  and  manner.  If  upon  being  ar- 
raigned he  shall  demur  to  the  indictment, 
his  demurrer  must  be  made  in  writing; 
and  one  object  of  tlie  arraignment  is  to 
afford  him  an  opportunity  to  demur  to  the 
indictment  befoi-e  trial.  Code,  §4639.  If  he 
insists  upon  it,  he  has  a  right  to  be  tried 
upon  an  indintnient  good  In  form  as  well 
as  In  substunct,.  But  if  he  ueglerts  mat- 
ters of  form  until  after  verdict,  he  is  then 
too  late.  If  he  is  found  guilty  in  express 
terms  of  one  of  the  offenses  charged  in  the 
indictment,  he  may  be  sentenced  for  that 
offense,  irrespective  of  whether  It  is 
charged  alone  or  in  conjunction  with 
others  In  the  same  count.  Since  the  lan- 
guage which  we  have  quoted  from  the 
Code  first  came  into  our  law,  there  have 
been  several  cases  ruled  by  this  court,  in 
which  it  has  been  treated  as  law  that  two 
distinct  offenses  cannot  be  joined  in  the 
same  count  in  an  indictment.  But  there 
is  no  affirmative  ruling  that  snch  joinder 
would  be  cause  for  arresting  the  judg- 
ment, though  several  adjudications,  as 
we  have  just  said,  pronounce  the  practice 
bad  pleading.  We  concur  in  this  view, 
and  would  not  hesitate  to  declare  an 
overloaded  count  bad  on  exception  or  de- 


murrer taken  before  trial.  In  dealing 
with  such  defects,  the  distinction  we  now 
make  has  not  always  been  noticed,  but  it 
should  have  been.  It  was  fully  brought 
out  in  Williams  v.  sjtate,  60  Ga.  88,  in 
which  case  the  indictment  charged,  in  the 
same  count,  two  felonies,  to-wit,  burg- 
lary in  the  night-time  and  larceny  from 
the  house.  After  a  verdict  of  guilty  of 
larceny  from  the  bouse,  a  motion  in  ar- 
rest of  judgment  was  made  and  uverroled. 
This  judgment  was  affirmed. 

2.  But  the  indictment  in  the  present 
case  does  not  cliarge  two  distinct  offenses. 
Robbery  by  force  and  robbery  by  intim- 
idation a  re  two  grades  of  the  same  offense, 
and  both  grades  may  be  charged  in  the 
same  count.  This  was  expressly  ruled  in 
Long  V.  State,  12  Oa.  293. 

3-8.  The  other  questions  involved  in  the 
case  are  carefully  and  explicitly  dealt  with 
in  the  head-notes.    J  udgment  affirmed. 


(87  Ga.  54o) 

Baeer  et  al.  v.  Dobbixs. 

(Sitprie»ji«  Court  of  Oeorgia.    July  18, 1891.) 

Obders— Conditional  Acceptance. 

1.  When  an  order  Is  drawn  by  the  surviving 
member  of  a  ilrm  of  contractors  for  a  specific 
sum,  with  direction  to  "charge  the  same  to  firm 
on  account  of  work  done  and  to  be  done  on  your 
building  now  in  process  of  erection, "  and  the 
same  is  accepted  in  these  terms,  "I  agree  to  pay 
the  within  order  when  the  building  is  finished 
and  received  by  Messrs.  Bruce  &  Morgan,"  the 
acceptance  is  conditional  upon  the  completion  of 
the  building  by  the  drawer;  and  if,  without  fault 
of  the  acceptor,  he  fails  to  complete  it,  and  the 
acceptor  has  it  completed  by  others  at  his  own 
expense,  there  can  be  no  recovery  in  an  action 
on  tho  acceptance. 

2.  With  or  without  the  parol  evidence  brought 
out  from  the  plaintiffs'  witness  on  cross-examina- 
tion, the  judgment  of  nonsuit  was  correct. 

(Syllabus  by  the  Court.) 

Error  from  city  court  of  Cartersvllle ; 
Sbblbt  Attaway,  .ludge. 

J.  A.  Bnker,  W.  I.  Heyward,  and  Har- 
rison &  Peeples,  for  plaintiffs  in  error.  J. 
M.  Neel,  for  defendant  in  error. 

Simmons,  J.  Wallace  &  Collins  made  a 
contract  with  Dobbins  whereby  the  for- 
mer agreed  to  build  a  house  for  the  latter. 
They  were  indebted  to  Baker  &  Hall,  and, 
Wallace  having  died,  Collins,  the  survivor 
of  the  firm,  gave  the  following  draft  or 
order  on  Dobbins:  "f.300.  Mr.  Miles  G. 
Dobbins:  Please  pay  to  Mess.  Baker  & 
Hall  three  hundred  dollars,  (9300.)  and 
charge  the  same  to  firm  of  Wallace  &  Col- 
lins on  account  of  work  done  and  to  be 
done  on  your  building  now  In  process  of 
erection.  This  Deer.  24th,  1888.  A.J.  Coi>. 
LiNS,  Survivor."  On  the  back  of  this  or- 
der wa's  written  as  follows,  to-wit:  "I 
agree  to  pa.v  the  witliin  order  when  the 
building  is  finished  and  received  by 
Messrs.  Bruce  &  Morgan.  Dec.  24tb,  1888. 
Mn.ES  G.Dobbins."  The  evidence  showH 
that  Wallace  &  Collins  failed  to  complete 
the  building,  and  turn  it  over  to  Bruce  & 
Morgan.  Dobbins  bad  advanced  to  Wal- 
lace &  Collins  the  full  amount  for  the 
work  they  had  actually  performed,  and, 
when  they  failed  to  complete  the  house, 
he  employed  bands  at  his  own  expense, 
and  had  it  completed.    He  refused  tu  pajr 
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the  draft,  and  Baker  &  Hall  brought  suit 
upon  It,  and  the  above-recited  facts  were 
put  in  evidence  before  the  court  and  jury, 
and  the  plaintiffs  closed  their  case.  The 
court,  on  motion  of  the  defendant's  coun- 
sel, granted  a  nonsuit,  to  which  the  plain- 
tiffs excepted.  The  draft  or  order  was  ac- 
cepted by  Dobbins  on  the  condition  that 
Wallace  &  Collins  should  complete  the 
bouse,  and  that  It  should  be  received  by 
Brace  &  Morgan,  who  seem  tu  have  been 
the  architects  of  Dobbins.  He  only  agreed 
to  pay  the  draft  upon  the  completion  of 
the  building.  Theevidence  does  not  show 
that  the  failure  to  complete  it  was  on  ac- 
count of  any  fault  of  Dobbins.  The  build- 
ing never  having  been  completed  by  Wal- 
lace &  Collins,  the  time  of  payment  never 
arrived.  Moreover,  he  agreed  to  pay  it 
out  of  a  fund  of  Wallace  &  Collins,  to  ac- 
crue to  them  by  the  performance  of  the 
contract,  which,  never  being  performed, 
the  fund  out  of  which  the  draft  was  to  be 
paid  never  existed.  2  Rand.  Com.  Pap. 
5  622;  Newhall  v.  Clark,  BO  Amer.  Dec.  741 ; 
Linneban  v.  Matthews,  (Mass.)  20  N.  E. 
Rep.  453.  The  court  was  right,  therefore, 
in  granting  a  nonsuit.  Judgment  af- 
firmed. 

(87  Oa.  64S)  

Central  RAiLROAn  &  Bankino  Co.  r. 
Patterson. 

(Supreme  C(mrt  of  Oeorgia.    July  20, 1891.) 

PliBADINO — AMENDMCNT. 

After  a  general  demurrer  to  a  declaration 
has  been  sustained,  and  the  cause  dismissed,  by 
the  superior  court,  and  tbat  judgment  affirmed  in 
the  supreme  court  without  condition  or  direction, 
the  declaration  is  not  amendable.  The  case  of 
King  V.  King,  45  Cra.  195,  is  rested  upon  a  mis- 
conception of  two  preceding  cases,  and  is  not  au- 
thority, or,  if  authority,  the  same  is  hereby 
overruled. 

{Syllabus  by  the  Court.) 

Error  from  superior  court,  Burke  coun- 
ty; H.  C.  RoNEY,  Judge. 

LawtoTi  &  Cunningham,  \ot  plalntitf  In 
error.  Twiggn  &  Verdery  and  Phtl  P. 
Johnston,  for  defendant  in  error. 

LcMPKix,  J.  Patterson  brought  an  ac- 
tion against  The  Central  Railroad  &  Bank- 
ing Company  for  personal  injuries.  De- 
fendant demurred  to  the  declaration,  and 
the  judgment  of  the  superior  court  sus- 
taining this  demurrer  wasatfirmed  by  this 
court,  without  condition  or  direction.  85 
Ga.  653,  11  S.  E.  Rep.  S72.  When  the  re- 
mittitur was  returned  to  the  court  be- 
low, and  before  defendant  moved  to  make 
the  same  the  judgment  thereof,  plaintiff 
moved  to  amend  his  declaration,  which 
the  court  allowed  nim  to  do,  over  defend- 
ant's objection.  We  think  thecourt  erred. 
When  the  demurrer  to  plaintiff's  original 
declaration  was  sustained,  and  that  rul- 
ing was  affirmed  by  this  court,  the  plain- 
tiff's case  was  entirely  out  of  court,  and 
there  was  nothing  to  amend  by.  An  ex- 
amination of  the  case  of  King  v.  King,  45 
Ga.  195,  will  show  that  the  ruling  of  this 
court  therein  was  based  upon  an  entire 
misconception  of  the  two  cases  cited  to 
sustain  it,  vi». :  Sullivan  v.  Railroad  Co., 
28  Ga.  29,  and  Cothran  v.  Scanlan,  M  Ga. 


656.  In  the  former,  a  nonsuit  was  refused 
by  the  circuit  court,  and  the  judgment  re- 
versed by  this  court;  and  when  the  case 
went  back  the  plaintiff,  before  the  remit- 
titur was  entered,  moved  to  amend  his 
declaration  so  as  to  make  It  correspond 
with  his  proof.  This  court  held  the 
amendment  should  have  been  allowed.  In 
the  latter  case  complainant's  bill-  was  de- 
murred to  generally  for  want  of  eqnity, 
and  the  court  below  overruled  the  de- 
murrer. That  judgment  was  reversed  by 
this  court,  and  at  the  conclusion  of  the 
opinion  Walker,  J.,  remarked:  "As  to 
the  proposition  to  amend  the  bill,  we  ap- 
prehend that  is  a  matter  we  had  better  let 
the  court  below  pass  upon,  as  was  done  in 
the  case  of  Sullivan  v.  Railroad  Co.,  28  Ga. 
29."  As  will  be  seen,  the  action  of  the 
court  below  in  the  two  cases  cited  did  not 
finally  dispose  of  them.  The  judgments 
of  this  court,  without  more,  would  have 
so  disposed  of  them  ;  but  suppose,  in  the 
first  case,  the  judge  below  should  have 
been  dieposed  to  grant  a  nonsuit,  and  had 
so  announced,  be  certainly  would  have 
been  authorized  to  allow  the  plaintiff  to 
amend  his  declaration,  so  as  to  conform 
to  his  proof,  before  making  the  nonsuit 
final;  and  in  the  lattercase  Judge  Walker 
probably  meant  to  suggest  that  thecourt 
below  could  allow  complainant  to  amend 
his  bill,  upon  the  return  of  the  case  to 
that  court,  so  as  to  state  a  cause  of  ac- 
tion, before  finally  dismissing  the  bill,  but 
left  this  question  open  to  be  determined 
by  the  superior  court.  At  any  rate,  the 
above  statement  will  suffice  to  show  that 
these  cases  were  entirely  different  from 
the  King  Case.  In  Wynne  v.  Alford,  29 
Ga.  694,  thecourt  below  sustained  a  de- 
murrer to  complainant's  bill,  and  ordered 
it  dismissed;  but  this  court,  in  affirming 
that  judgment,  granted  leave  to  com- 
plainants to  amend  their  bill.  It  was 
not,  therefore,  an  absolute  affirmance  of 
the  Judgment  below,  which  would  take 
the  case  entirely  out  of  court,  but  the 
leave  to  amend  left  it  in  such  condition 
tbat  the  amendment  could  still  be  made. 
We  think  the  correctness  of  our  ruling,  as 
stated  in  the  bead-note,  is  sufficiently  ap- 
parent, without  further  discussion  of  the 
cases  above  cited.    Judgment  reversed. 


(34  S.  C.  330) 
FiSHBUBNB  T.  SMITH  et  al. 

{Swpreme  Court  of  SotUh  Carolina.    Aug.  12, 
1891.) 

JuDiciAi,  Sale— Withdrawal  of  Bid— Sale  for 
Less  than  Highest  Bid — Evtdbncb — Appeal. 

1.  An  agreement  was  made  between  a  mort- 
gagor and  mortgagee  that  proceedings  to  foreclose 
the  mortgage,  which  were  then  pending,  should 
be  withdrawn,  and  the  land  conveyed  to  trustees, 
who  were  authorized  to  sell  the  land,  if  the  mort- 
gage debt  should  not  be  paid  on  a  certain  day. 
A  sale  by  the  trustees  was  set  aside  in  an  action 
brought  by  the  mortgagor,  and  a  resale  was  or- 
dered to  t)e  made  by  the  master.  Held,  that  it 
was  error  to  order  the  sale  without  a  formal  dis- 
continuance of  the  foreclosure  suit,  as  the  pend- 
ency of  such  suit  was  a  cloud  on  the  title,  and 
detenred  bidding  at  the  sale. 

2.  Where  an  agreement  for  the  sale  of  mort- 
gaged premises  by  trustees  provided  that  the 
surplus,  after  paying  expenses  and  the  debt, 
should  be  paid  to  the  mortgagor,  the  tender  oi 
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the  mortgagor's  receipt  on  account  of  the  gnrplns 
was  not  equivalent  to  a  tender  of  the  cash  pay- 
ment required  by  the  terms  of  tbe  sale. 

8.  Where  the  mortgagee  bid  a  certain  sum  at 
the  trustee's  sale,  but  withdrew  the  bid  at  the 
suggestion  of  the  trustee,  and  afterwards  bid  in 
the  property  for  a  much  smaller  sum,  tbe  sale 
was  void. 

4.  The  agreement  requiring  that  expenses 
should  be  first  paid,  failure  to  make  the  cash  pay- 
ment required  avoided  the  sale,  although  the 
mortgagee  was  the  purchaser. 

5.  Tbe  mortgagee,  haying  ignored  tbe  mort- 
gagor's bid,  cannot  insist  that,  un  failure  to  com- 
ply therewith,  the  mortgagor  should  forfeit  all 
interest  in  the  property,  and  that  the  mortgagee 
should  be  entitled  to  it  on  compliance  with  his 
own  bid 

6.  Evidence  of  negotiations  between  the  nar- 
ties  which  culminated  in  a  written  agreement 
was  incompetent. 

7.  Where  no  motion  to  suppress  testimony  was 
made  at  the  trial,  an  exception  that  the  court 
erred  in  not  suppressing  it  will  not  be  considered 
on  appeal. 

8.  Where  particular  Instances  of  miscondnot 
are  not  specified,  an  exception  that  the  court 
erred  in  not  holding  that  the  mortgagor,  by  im- 
proper conduct,  had  lost  bis  right  to  object  to  the 
sale,  will  not  be  considered  on  appeal. 

Appeal  from  common  pleas  circuit  court 
of  Colleton  county  ;  T.  B.  Fbasrr,  Jud^e. 

Action  by  Julian  Flshburne  against  H. 
A.  M.  Smith  and  others  to  set  aside  a  trus- 
tee's sale  of  mortgaged  premises.  Decree 
annulling  the  sale  and  granting  other  re- 
lief. Both  parties  appeal.  Modified  and 
affirmed. 

After  hearing  the  testimony,  the  court 
rendered  the  following  decree:  "This  case 
is  before  me  for  a  bearing  on  the  merits  iu 
pursuance  of  an  order  made  by  consent  at 
the  term  of  court  held  in  June,  1890.  It 
has  been  heard  on  the  pleading,  and  testi- 
mony taken  out  of  court  on  notice  in  pur- 
suance of  the  act.  The  parties  were  repre- 
sented by  counsel,  and  the  cause  lally  ar- 
gued ;  several  exceptions  to  the  testimony 
were  noted:  but  T  think  it  necessary  to 
say  only  that  1  regard  all  testimony  as  to 
matters  which  occurred  previous  to  the 
execution  by  plaintiff,  Rth  November,  1889, 
of  the  deed  to  H.  A.  M.  Smith  and  A.  M. 
Lee,  as  Incompetent.  Julian  Fishbarne, 
the  plaintiff  in  this  ca«e,  had  given  to  U. 
A.  M.  Smith,  one  of  tbe  defendants  in  this 
case,  a  mortgage  of  a  tract  of  land  men- 
tioned in  the  complaint,  and  known  as 
'  Hoats,'  to  secure  bonds,  payable  to  Mrs. 
Lowndes  and  others,  one  of  which,  and 
the  one  first  payable,  had  been  assigned 
to  C.  C.  Pinckney,  Jr.  Flshburne  having 
made  default  in  payment,  action  was 
commenced  against  him  by  Mr.  Smith  for 
foreclosure.  A.  M.  Lee  was  one  of  the  at- 
torneys for  the  plaintiff  in  this  action  in 
that  suit  for  foreclosure,  while  this  action 
was  pending;  and,  for  the  purpose  of 
meeting  the  issues  involved  and  paying 
the  debt,  the  deed  of  6th  November,  1889, 
and  the  paper  expressing  the  trust  on 
which  the  conveyance  was  made,  were 
executed.  In  an  order  overruling  a  de- 
murrer to  the  answer  of  some  of  the  de- 
fendants 1  have  indicated  my  opinion  that 
the  formal  discontinuance  of  the  action 
for  foreclosure  was  not  a  condition  pre- 
cedent to  the  right  of  Mr,  Smith  and  Mr. 
Lee  to  execute  the  trusts  created  by  the 
within  instrument.    1  have  not  changed 


the  opinion  therein  expressed,  that  tbe  ten- 
der of  his  receipt  for  one  thousand  dol- 
lars by  tbe  plaintiff  in  this  action  was- 
not  the  equivalent  of  the  tender  of  one 
thousand  dollars  In  money,  because  the 
first  money  received  by  the  trustees  wa» 
applicable  to  certain  expenses  and  the 
debt, and  notto  thesurplas,  in  which  alone 
he  had  any  Interest.  The  next  question 
is  whether  Mr.  Elliott  is  entitled  to  hare 
a  conveyance  of  the  bond  at  his  bid,  $.tO,- 
000,  at  the  sale  which  tbe  two  trustees  at- 
tempted to  make  in  pursuance  of  the 
power  vested  In  them.  By  an  arrange- 
ment made  by  the  two  trustees,  the  land 
had  been  duly  advertised  and  offered  for 
sale  by  Mr.  T.  Pinckney  Lowndes.  The 
property  was  bid  off  for  plaintiff  at  f44.- 
000,  and,  be  having  tendered  only  the  re- 
ceipt above  referred  to  instead  of  (1.000  in 
money,  the  property  was  again  put  up. 
At  this  second  offering  the  property  was- 
run  up  by  Mr.  Elliott  to  f39,»50,  and,  at 
the  suggestion  of  Mr.  Smith,  this  bid  was 
withdrawn,  and  the  property  again  was 
bid  on  for  plaintiff  for  f  36,000.  He  ten- 
dered the  same  or  a  similar  receipt  in 
place  of  the  cash,  and  it  was  again  re- 
fused, and  the  property  put  up  a  third  time, 
and  bid  off  by  Henry  D.  Elliott,  who  did 
not  pay  or  tender  the  one  thousand  dol- 
lars required  by  the  published  terms  of 
sale.  This  last  bid  of  Elliott  was  at  $S0,- 
000,  as  beretofoi-e  stated.  Mr.  Lee  was 
not  present  at  the  sale,  but  was  absent 
from  the  state.  Mr.  Smith  was  attorney 
for  all  tbe  holders  of  the  bonds,  and  was. 
the  trustee  to  whom  the  mortgage  was 
made.  At  the  same  time  he  and  Mr.  Lee 
were  trustees,  to  make  the  sale  for  the 
benefit  of  the  bondholders,  and  for  the 
plaintiff  as  to  the  surplus.  He  occupied  a 
double  relation  to  the  property,  and  rep- 
resented conflicting  interests.  Now,  this 
seems  to  me  to  involve  the  same  princi- 
ple as  was  involved  in  tbe  case  of  Ander- 
son V.  Butler,  31  S.  C.  183,  9  S.  E.  Rep.  797. 
While  in  that  case  the  court  recognized 
the  right  of  such  a  trustee  to  purchase  at 
a  judicial  sale,  it  suggested  as  to  other 
property,  which  the  trustees  had  a  right  to 
sell  without  the  intervention  of  the  court, 
that  a  partition  would  most  likely  give 
satisfaction ;  and  it  seems  to  me  that  this 
advice  was  given  for  the  same  reason 
which  had  induced  tbe  circuit  judge  in 
that  case  to  order  a  sale  by  the  master, 
with  an  expre.BS  provision  that  the  trustee 
might  protect  himself  at  the  sale  by  bid- 
ding on  the  property,  which  he  would  not 
have  a  right  to  do  at  a  sale  made  by 
himself.  Ex  parte  Wiggins,  1  Hill.Eq.  353; 
also  McCelvey  v.  Thomson,  7  S.  C.  201. 
Mr.  Elliott  in  this  whple  matter  acted 
under  the  advice  and  instruction  of  Mr. 
Smith,  and  on  behalf  of  the  creditors,  and 
I  think  that  the  withdrawal  of  the  l)id 
for  $89,950,  under  his  advice,  rendered  void 
the  subsequent  sale  to  him  at  $30,000.  In 
such  cases  the  court  cannot  consider  the 
question  whether  the  amount  bid  was  or 
was  not  a  fair  price.  If,  however,  you 
admit  this  bid  to  have  been  regular  and 
, valid, ithasnotbeen  complied  with.  I  am 
satisfied  that  a  creditor  who  bids  at  such 
sales  is  not  bound  to  pay  in  any  money 
which  is  coming  to  him,  and  that  it  is  not 
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necaui&Ty  even  to  tender  a  receipt  tor  It. 
In  this  case  certain  ezpenBes  provided  tor 
In  the  mortKage  and  bill  ot  sale  were  first 
payable  out  uf  any  money  realized  from 
this  sale,  and  the  creditors  were  not  enti- 
tled to  anything  until  these  were  paid. 
This  was  a  joint  power  of  sale,  and  one  of 
the  trastees  was  absent.  And,  even  it  the 
two  had  a  right  to  waive  the  cash,  or 
any  part  ot  it,  it  seems  to  me  to  be  clear 
that  one  trustee  had  no  such  right  in  the 
absence  of  the  other.  For  tbeee  reasons  I 
do  not  regard  the  sale  to  Mr.  Elliott  as 
valid,  and  another  sale  will  be  necessary. 
The  time  fixed  by  the  deeds  for  the  sale 
has  passed,  and  an  order  from  the  court 
will  be  necessary.  I  understand  that  the 
trustees  prefer  that  the  sale  shall  be  made 
by  the  master,  if  to  be  made  at  all.  It  is 
thorefore  -ordered  and  adjudged  that  the 
master  for  Colleton  county,  alter  due  ad- 
vertisement in  some  newspaper  published 
In  said  county,  and  one  in  the  city  of 
Charleston,  du  sell  the  premises  de- 
scribed in  the  complaint  on  sales-day  in 
October  next,  or  on  some  subsequent 
sales-day,  tor  f 3,000  In  cash,  and  the  bal- 
ance on  a  credit  of  one  or  two  years,  with 
interest  from  day  of  sale,  payable  annual- 
ly, until  the  whole  is  paid;  to  be  secured 
by  a  bond  ot  the  purchaser  and  a  mort- 
gage of  the  premises.  It  is  ordered  that, 
if  the  creditors,  or  any  of  them,  should  be- 
come purchasers  at  the  said  sale,  the  re- 
ceipt for  so  much  ot  the  proceeds  as  may 
be  coming  to  said  purchaser,  as  due  on 
the  bond  or  bonds,  shall  be  i-egarded  as 
HO  much  cash.  By  consent  in  writing, 
filed  with  the  record  in  this  case,  the  mas- 
ter Is  anthorized  to  mai<e  the  sale  iu  the 
city  of  Charleston.  It  Is  ordered  that  the 
expenses  of  sale,  and  the  costs  and  fees  ot 
the  master  and  other  officers  of  this  court, 
be  paid  out  of  the  cash  proceeds  of  sale, 
and  the  balance  of  the  cash  paid  to  0.  C. 
Pinckney  on  his.  bond,  and  that  the  mas- 
ter do  bold  the  bond  and  mortgage  tak- 
en by  him  subject  to  the  further  order  ot 
the  court,  to  be  paid  out  to  the  parties 
entitled  to  the  same  on  the  coming  in  ot 
the  report  of  the  master  on  the  matters 
hereinafter  referred  to  him.  There  Is  testi- 
mony which  satisfies  me  that  there  is 
more  due  to  C.  C.  Pinckney  than  will  be 
paid  out  ot  the  cash,  but  the  precise 
amount  of  the  debt  due  on  the  several 
bunds  cannot  be  ascertained  without  a 
reference  to  the  master,  and  other 
amounts  may  be  chargeable  on  the  bond. 
It  is  therefore  ordered  that  it  be  referred 
to  the  master  to  inquire  and  report  what 
is  the  amount  due  on  the  several  bonds  se- 
cured by  the  mortgage,  and  also  to  in- 
qoire  and  report  on  all  claims  on  the  fund 
arising  from  said  sale,  including  all  legiti- 
mate expenses  covered  by  the  mortgage, 
or  incurred  by  the  trustees,  H.  A.  M.  Smith 
and  A.  M.  Liee,  and  amounts  due  them. 
It  is  ordered  that  all  the  costs  not  herein- 
before provided  tor  be  paid  by  the  par- 
ties, respectively,  incurring  them.  Or- 
dered that  parties  may  apply  at  the  toot 
ot  this  decree  for  any  order  proper  to  car- 
ry ont  the  same." 

Brynn  &  Bryan,  for  plaintiff.  A.  T. 
Swytbe,  for  defendants  Smith  ajid  Elliott. 
Jnliaa  Mitchell,  for  defendant  Lee. 


McIvEB,  J.  '  The  defendant  Smith,  as  the 
attorney  of  Mrs.  Lowndes,  Mrs.  MInott, 
and  Mrs.  Elliott, sold  and  conveyed  to  the 
plaintiff  herein  a  certain  tract  of  land  in 
Colleton,  known  a8"HoatB, "  belonging  to 
the  three  ladies  named,  for  the  sum  of  $36,- 
000,  a  portion  of  which  was  paid  In  cash, 
and  the  balance  secured  by  several  bonds, 
payable  at  different  dates,  together  with 
a  mortgage,  which  bonds  were  payable  to 
Smith  as  trustee  of  tbeladiesabovenamed. 
Default  having  been  made  in  the  payment 
of  the  bond  first  maturing,  Smith  com- 
menced an  action  to  foreclose  the  mort- 
gage, to  which  Fishburne  appeared  by  his 
attorneys,  Snjythe  &  Lee.  While  this  ac- 
tion was  pending,  an  agreement  was  en- 
tered Into  on  the  6th  of  November,  1889,  by 
Fishburne,  Smith,  and  the  defendant  A. 
M.  Lee,  a  member  ot  the  firm  ot  Smythe  & 
Lee,  containing  the  following  stipula- 
tions: "First.  The  present  proceedings  to 
be  withdrawn,  Mr.  Fishburne  paying  all 
costs.  Second.  Mr.  Fishburne  to  execute 
aud  deliver  to  A.  M.  Lee  and  H.  A.  M. 
Smith  a  deed  of  conveyance  ot  the  proper- 
ty. This  deed  not  to  be  recorded  before 
the  17tb  day  ot  February,  1890,  unless  some 
proceedings  or  liens  are  threatened  against 
Mr.  Fishburne.  Third.  If  Mr.  Fishburne 
does  not  settle,  on  the  17th  of  February, 
1S90,  all  amounts  then  due,  the  property 
to  be  advertised  and  sold  at  Charleston 
on  the  first  Monday  In  April  by  Messrs. 
Lee  and  Smith,  on  terms  one-third  cash, 
balance  in  one  and  two  years  with  ajinual 
interest  secured  by  mortgage;  Messrs.  Lee 
and  Smith  toadoptsuch  measures  as  they 
may  think  proper  to  secure  sale  to  a  re- 
sponsible bidder.  Fourth.  Proceeds  to  be 
applied  to  all  costs  and  expenses  provided 
for  in  this  mortgage,  and  of  the  sale,  and 
then  to  theioortKag^  debt,  and  balance  to 
Julian  Fishburne. "  The  amount  due  not 
having  been  settled  on  the  day  appointed 
by  this  agreement,  the  property  was  ad- 
vertised for  sale  by  Lee  and  Smith  on  the 
7th  of  April,  1890,  on  the  following 
"Terms:  One-third  {%)  cash,  viz.,  one 
thousand  dollars,  when  the  property  is 
knocked  down,  and  the  rest  In  twenty 
days  from  the  day  of  sale;  balance  in  one 
and  two  years,  with  Interest  at  7  per  cent, 
per  annum,  payable  annually,  secured  by 
bond  of  the  purchaser  and  mortgage  ot 
the  purchased  premises. " 

It  appears  that  within  a  very  short' time 
before  the  sale — perhaps  an  hour — Fish- 
burne had  spoken  to  a  broker,  Hyde,  to 
attend  the  sale,  and  bid  on  the  property 
for  him  up  to  a  specified  amount:  and, 
finding  that  there  was  some  doubt  whether 
Hyde  would  be  able  to  attend  the  sale,  he 
made  a  similar  arrangement  with  an- 
other broker,  Marshall ;  but  It  turned  out 
that  both  ot  these  gentlemen  attended, 
neither  knowing  that  the  other  hud  been 
employed  by  Flsbbume.  When  the  prop 
erty  was  first  offered  tor  sale,  Marshall  be- 
ing the  highest  and  last  bidder,  at  the 
sum  of  f44,000,  the  property  was  knocked 
down,  when  be  gave  the  name  of  Fishburne 
as  purchaser;  and  a  paper  signed  by  Fish- 
burne, acknowledging  the  receipt  l>y  him 
from  Smith  and  Lee  of  the  sum  ot  f  1,000. 
on  account  ot  the  surplus  proceeds  of  sale 
coming  to  bim,  was  tendered  to  the  auc- 
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tioneer,  as  the  casb  payment  required  by 
the  advertisement  to  be  mnde  when  the 
property  wub  knocked  down.  This  receipt 
was  referred  to  Smith,  who  was  directing 
the  sale,  Lee  being  then  absent  from  the 
state,  and  he  declined  to  receive  it,  and  di- 
rected the  auctioneer  to  proceed  with  the 
sale.  When  the  property  was  offered  the 
second  time,  it  was  run  up  by  the  defend- 
ant Elliott,  who  claims  to  have  been  act- 
inia as  the  agent  of  the  ladies  to  whom  the 
debt  was  really  due,  to  the  sum  of  $39,950, 
when  that  bid  was  withdrawn  b3'  Elliott, 
at  the  suggestion  of  Smith,  and  the  prop- 
erty was  finally  knocked  down  to  Hyde 
at  the  sum  of  f  36.000,  who  gave  the  name 
of  Flshburne  as  the  purchaser,  when  tlie 
same  receipt  was  again  offered  and  re- 
fused, and  the  auctioneer  was  again  direct- 
ed to  proceed.  The  property  was  then 
offered  a  third  time,  and  bid  off  by  Elliott 
for  the  sum  of  $30,000,  but  no  cash  or  re- 
ceipt was  offered  by  him,  in  compliance 
with  the  requirement  that  Sl.OOOahoulrt  be 
paid;  Mr.  Smith  saying,  in  response  to 
the  demand  of  Mr.  Fishbiime  that  this  re- 
quirement should  be  complied  with,  that 
he  knew  Elliott  to  be  the  representative 
of  the  parties  really  entitled  to  the  pro- 
ceeds of  the  sale,  and  his  bid  was  therefore 
practically  a  cash  bid,  and  that  he  would 
be  personally  respocisible  for  the  credit  on 
Fishbume's  bond  of  the  $1,000.  A  few 
days  after  the  property  was  thus  offered 
for  sale  Fishburne  addressed  a  note  to 
Smith,  asking  for  a  statement  "showing 
amount  of  costs  and  expenses  provided  for 
in  mortgage,  and  of  the  sale,  and  amount 
of  the  mortgage  debt;"  saying  he  wished 
to  provide  for  a  prompt  settlement  of  bis 
bid  of  $44,000.  To  this  Smith  replied,  say- 
ing that  the  property  "  was  sold  on  7th 
April,  1890.  to  Mr.  Henry  D.  Elliott  at  pub- 
lic anction.  To  him.  as  the  purchaser, 
will  the  title  be  made."  Thereupon  this 
action  was  commenced, In  which  the  plain- 
tiff demands  Judgm'ent  that  the  sale  made 
on  the  7th  of  April,  1890,  together  with  all 
proceedings  thereunder,  be  declared  null 
and  void,  and  that  a  resale  ma.y  be  made 
under  the  direction  of  the  court,  for  the 
purpose  of  carr.ving  out  the  true  intent 
and  meaning  of  the  agreement  of  6th  of 
Novcmber,1889,  and  requiring  that  thepro- 
eeedings  therein  mentioned  be  withdrawn 
as  covenanted  therein.  And,  as  alterna- 
tive relief,  that  plaintiff  have  a  decree  for 
the  specific  performance  of  the  contrfipt  of 
sale  made  with  him  on  the  7th  of  April, 
1S90.  at  the  sum  of  $44,000;  that  the  pro- 
ceedings referred  to  in  tlie  agreement  of 
6th  of  November,  1889.  be  withdrawn ; 
that  the'  defendants  Smith  and  Lee  may 
account  to  him  for  any  surplus  that  may 
remain  after  providing  for  the  payment  of 
all  costs  and  expenses  provided  for  in  the 
mortgage,  and  of  the  sale,  as  well  as  the 
mortgage  debt;  and  that  the  alleged  sale 
to  Elliott  be  declared  null  and  void. 

The  case  was  beard  by  his  honor.  Judge 
Frasek,  who  held  chat  there  was  no  neces- 
sity for  any  formal  discontinuance  of  the 
proceedings  commenced  by  Smith  as  trus- 
tee against  Fishburne,  for  the  foreclosure 
of  the  mortgage  above  referred  to,  as  a 
condition  precedent  to  the  right  of  Smith 
and  Lee  to  make  the  sale,  under  the  agree- 


ment of  6th  of  November,  1889,  but  that  In 
fact  there  had  been  no  valid  sale;  that  the 
alleged  sale  to  Elliott  could  not  be  sus- 
tained, because  he  had  withdrawn  a  bid 
made  by  him  higher  than  that  at  which 
the  property  was  knocked  down  to  him, 
and  this  was  done  "at  the  suggestion  of 
Mr.  Smith,"  as  well  as  because  he  never 
complied  with  the  terms  of  the  sale  by 
paying  or  tendering  the  $1,000  cash  re- 
quired to  be  paid  when  the  property  was 
knocked  down;  that  the  alleged  sale  to 
the  plaintiff  could  not  be  sustained,  be- 
cause he  did  not  comply  with  that  require- 
ment ;  that  another  sale  should  be  made, 
and,  it  being  understood  that  the  trustees 
(Smith  and  Lee)  preferred  that  it  should 
be  made  by  the  master,  he  ordered  that 
officer  to  make  the  sale  after  due  advertise- 
ment, at  a  time  specified,  on  the  folio wint; 
terms,  viz.,  $5,000  cash  and  the  balance  on 
a  credit  of  one  and  two  years.  He  further 
ordered  that,  after  paying  the  costs  and 
expenses  of  the  sale,  the  balance  of  the 
cash  payment  be  applied  to  the  bond  held 
by  C.  C.  Plnckney,  Jr.,  (the  bond  first  ma- 
turing having,  as  it  seems,  been  trans- 
ferred to  him;)  thecircuit  judge  being  sat- 
isfied from  the  testimony  that  there  is 
more  due  on  Pinckney's  bond  than  will  be 
paid  out  of  the  casb;  but,  as  the  precise 
amount  due  on  the  other  bonds  had  not 
been  ascertained,  a  reference  was  ordered 
for  that  purpose, and  in  the  meantime  the 
master  is  to  hold  the  bond  and  mortgage 
subject  to  the  further  orders  of  the  court. 
This  statement  of  the  provisions  of  the 
decree  will  be  sufficient  to  indicate  the 
questions  raised  by  this  appeal ;  but  for 
a  more  complete  statement  reference  may 
be  had  t<>  the  decree  as  set  out  in  the 
"  case, "  which  should  be  incorpora  ted  in  the 
report  of  this  case.  From  this  decree  the 
plaintiff,  as  well  as  the  defendants  Smith 
and  Elliott,  appeal,  upon  the  several 
grounds  set  out  in  the  record. 

The  plaintiff.  In  his  first  exception,  im- 
putes error  to  the  circuit  judge  "in  not 
striking  out  and  suppressing  the  deposi- 
tion of  defendant  Smith  for  his  refusal 
to  answer  que-itionson  thecross-examina- 
tion. "  In  this  connection  we  will  also  con- 
sider defendant's  second  exception,  pre- 
senting a  similar  question  in  regard  to  the 
suppression  of  the  plaintiff's  testimony  on 
the  same  ground.  Wltnout  entering  into 
any  discussion  as  to  the  merits  of  the  ques- 
tions raised  by  these  exceptions,  it  is  suffi- 
cient to  say  that,  so  far  as  we  can  discov- 
er, the  record  does  not  show  that  any. 
motion  to  suppress  the  testimony  of  either 
of  these  witnesses  was  ever  presented  to 
or  passed  upon  by  the  circuit  judg:e,  and 
there  is  therefore  nothing  for  this  court, 
as  an  appellate  tribunal,  to  review. 

The  second  exception  of  plHlntltf  charges 
error  in  not  requiring  aformal  discontinu- 
ance of  the  action  for  foreclosure  instituted 
by  Smith,  as  trustee,  against  the  plalntifT 
herein,  before  the  resale  ordered  by  the 
decree.  This  exception  is.  we  think,  well 
taken.  Wliile  It  may  be  true  that,  so  far 
as  the  parties  to  this  record  are  concerned, 
no  formal  discontinuance  of  that  action 
may  be  necessary.  Inasmuch  as  they  have 
full  knowledge  of  the  agreement  to  that 
etlect,  yet,  as  the  purpose  of  the  resale  1» 
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that  the  property  shall  bring  its  full  value, 
any  cloud  on  the  title,  even  though  appar- 
ent ouly,  arising  from  the  penflency  of 
that  action,  and  the  filing  of  the  notice  of 
Us  pendents  therein,  sliuuld  be  removed,  in 
order  that  outsiders  who  may  Icno  w  noth- 
ing of  this  agreement  be  not  deterred  from 
bidding  by  this  apparent  cloud,  and  that 
there  may  be  full  and  free  competition.  It 
Beems  to  us,  therefore,  that  the  circuit  de- 
cree should,  in  this  respect,  be  modified 
by  providing  for  a  formal  discontinuance 
to  be  entered  on  the  record  of  that  action. 

The  third  exception,  in  regard  to  the 
application  of  the  cash  payment  to  the 
Pinckney  bond  before  due  proof  of  the 
amount  due  thereon,  is  also  well  taken. 
"While  It  may  be,  and  no  doubt  is,  quite 
true  that  the  testimony  was  8u£Bcient  to 
Bhow  that  more  was  due  on  this  bond 
than  could  be  paid  out  of  the  cash  pay- 
ment of  $5,000,  required  by  the  decree,  yet, 
as  we  think  defendants'  thirteenth  excep- 
tion to  this  provision  of  the  circuit  decree 
Is  well  taken,  inasmuch  as  the  resale 
should  he  made  on  the  same  terms  stipu- 
lated for  in  the  agreement  of  6th  of  No- 
vember, 1889,  it  will  be  necessary  to  modi- 
fy the  decree  to  conform  to  this  view ;  for 
nntll  the  sale  is  made  it  cannot  be  ascer- 
tained whether  the  cash  payment  of  one- 
third  which  should  be  i*equired  will  be 
more  or  less  than  suiHclent  to  pay  the 
amount  due  on  the  Pinckney  bond,  and 
bence  such  amount  roust  tirgt  be  ascer- 
tained before  any  order  as  to  the  applica-' 
tlon  of  the  cash  proceeds,  except  so  far  as 
costs  and  expenses  are  concerned,  can 
properly  be  made. 

Plaintiff's  fourth  exception  cannot  be 
sustained,  for  tiie  reasons  stated  by  the 
circuit  judge.  The  plaintiff  was  only  enti- 
tled to  any  surplus  over  and  above  the 
amount  of  costs  and  expenses,  and  the 
amount  due  on  the  mortgage  debt,  which 
unquestiouably  were  all  entitled  to  be 
peid  in  full  before  the  plaintiff  could  be  en- 
titled to  receive  a  dollar.  To  allow  his  re- 
ceipt for  $1,000  out  of  the  surplus,  if  there 
should  prove  to  he  any,  to  be  received  as 
cash,  would  practically  give  him  the  first 
proceeds  of  the  sale,  whereas.  In  fact,  he 
was  the  last  to  be  paid.  It  is  true  that 
the  testimony  does  seem  to  show  that  the 
mortgage  debt,  together  with  all  costs 
and  expenses,  would  not  exceed  the  sum 
of  f40,000,  which  would  leave  a  surplus  of 
about  $4,000out  of  the  bid  of  f44,000,  made 
by  plaintiff;  but,  granting  this  to  be  so, 
he  could  not  be  entitled  to  any  portion  of 
the  f4,000  until  the  claims  having  preced- 
ence were  fully  provided  for;  and  bence 
his  receipt  for  a  portion  of  a  sum  which 
might  be  coming  to  him  in  the  futnrecould 
not  be  treated  as  cash. 

Turning  to  defendants'  exceptions,  we 
will  take  up  first  the  third  exception, 
which  imputes  to  the  circultjudge  error  In 
holding  "that  all  testimony  as  to  matters 
which  occurred  previous  to  the  execution 
by  plaintiff  of  the  deed  of  6th  of  November, 
1889,  was  Incompetent."  Defendants  had 
offered  testimony  as  to  the  various  nego- 
tiations and  transactions  between  Smith 
ond  Fisbbume,  as  to  the  original  sale  of 
the  land,  and  the  reasons  which  prompted 
It,  as  well  as  to  what  passed  betweeb 
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these  parties  on  the  failure  of  Fishbume 
to  meet  the  first  payment,  and  as  to  Fish- 
burne's  coarse  in  defending  the  action  .for 
foreclosure  brought  against  hira  by  Smith 
as  trustee,  with  a  view  to  show  that  Flsh- 
burne  had  not  acted  in  good  faith,  and 
was  resorting  to  all  practicable  means  to 
obstruct  Smith  in  collecting  the  debt  due 
to  Iiini  as  trustee.  It  appears,  however, 
that  all  these  mattei-s  culminated  in  the 
execution  of  the  agreement  of  6th  of  No- 
vember, 1889,  and  when  Fisbbume,  in  pur- 
suance of  one  of  the  terms  of  that  agree- 
ment, conveyed  the  land  to  Smith  and 
Lee,  they  assumed  the  duty  of  selling  the 
land  to  the  best  advantage  of  all  parties 
con(!erned;  and  the  only  question  here,  or 
rather  the  primary  Inquiry  here,  is  wheth- 
er that  duty  has  been  properly  performed, 
and,  if  not,  whether  the  court  shall  now 
require  its  proper  performance.  We  do 
not  see,  therefore,  what  these  prior  nego- 
tiations and  transactions  have  to  do  with 
our  present  inquiry ;  and  we  do  not  think 
that  there  was  any  error  on  the  part  of 
the  circuit  judge  in  holdlug  that  alf  the 
testimony  as  to  matters  which  occurred 
prior  to  the  execution  of  the  agreement  of 
6th  Noveniiier.  1889,  was  incompetent. 

The  1st,  4th,  5th.  6tfa,  7th,  and  8th  ex- 
ceptions, relating  to  the  ruling  of  the 
circuit  judge  that  the  alleged  sale  to 
Elliott  was  invalid,  and  could  not  be 
sustained,  may  be  considered  together. 
It  seems  to  us  that  the  reasons  given  by 
his  honor  are  amply  sufficient  to  vindicate 
his  conclusion.  Under  the  agreement  of 
6th  of  November,  1889,  there  can  be  no 
doubt  that  it  became  the  duty  of  Smith 
and  I^e,  as  trustees,  to  that  extent,  at 
least,  to  sell  the  proi^erty  to  the  best  ad- 
vantage; and,  Lee  being  absent  from  the 
state  at  the  time  of  the  sale,  that  duty 
was  devolved  upon  Smith,  and  there  is  as 
little  doubt  that  the  property  could  have 
been  sold  to  Elliott  for  a  sum  much  larger 
than  that  at  which  it  is  now  claimed  that 
he  bought  it;  for  Elliott  himself  testifies 
that  he  went  to  the  sale  with  the  Inten- 
tion of  bidding,  in  good  faith,  as  high  as 
S40.000,  and  the  undisputed  fact  is  that  he 
did  actually  bid  f39,9.j0.  When,  therefore, 
a  sale  at  those  figures  was  prevented  by 
the  suggestion  of  Smith  to  withdraw  that 
bid.  upon  which  suggestion  Elliott  acted, 
we  do  not  see  how  a  court  of  equity  can 
Bustnin  a  sale  for  a  much  less  sum  to  the 
same  person,  who  had  publicly  proclaimed 
his  willingness  to  bid  a  much  larger  sum, 
and  had  been  deterred  therefrom  by  the 
trustee  whose  duty  It  was  to  obtain  the 
highest  price  for  the  property.  It  may  be, 
and  doubtless  was,  the  fact  that  Mr.  Smith 
acted  In  entire  good  faith,  and  honestly 
believed  that  Elliott  was  Induced  to  raise 
his  bid  as  high  as  the  amount  above  stated 
by  putting  bids,  which  were  not  made  In 
good  faith.  But  such  suspicion,  or  even 
belief,  would  not.  in  our  judgment,  justify 
his  course  (occupying  the  position  of  trus- 
tee, as  he  did,)  in  defeating  a  sale  at  the 
higher  price,  even  though  be  was  also  in 
the  position  of  attorney  for  the  bidder. 
His  proper  course,  as  it  seems  to  us,  was 
to  allow  the  sale  to  proceed,  and,  when 
the  property  was  knocked  down  to  El- 
liott, let  him  make  the  question,  U  he  so 
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desired,  whether  be  could  be  relieved  upon 
the  ground  of  the  alleged  pufBtis  bide 
made  at  the  sale. 

But,  in  addition  to  this,  when  the  prop- 
erty TVBB  offered  a  third  time,  and  was  bid 
oH  by  Elliott  for  $80,000,  he  never  complied 
with  the  terms  of  the  sale  by  either  paying 
or  tendering  the  $1,000  in  cash,  as  required. 
Even  assuming  that  Elliott  was  bidding 
as  the  agent  ot  the  bondholders,  though 
there  might  be  a  question  whether  he  had 
any  autttcient  lepal  authority  to  do  so, 
this  would  not  relieve  him  from  the  neces- 
sity of  making  the  cash  payment  required; 
for,  although  it  may  be  true  that  one  who 
Is  entitled  to  the  proceeds  of  a  sale  may 
not  be  required  to  comply  with  that  term 
of  the  sale  providing  for  the  payment  of 
so  much  cash,  as  his  receipt  may  be  takeu 
as  such,  yet  the  proceeds  of  this  sale  were 
flrst  to  be  applied  to  the  payment  of  cer- 
tain costs  and  expenses;  and  therefore, 
even  it  the  holder  or  holders  ot  the  bonds 
had  In  person  bid  off  the  property,  the 
cash  payment  would  have  had  to  be  made, 
or  At  least  so  much  thereof  as  would  be 
necessary  to  pay  snch  costs  and  expenses; 
and  In  this  case  it  is  not  pretended  that 
Elliott  either  paid  or  tendered  any  cash  at 
all.  It  Is  clear,  therefore,  that  in  no  view 
ot  the  case  can  the  alleged  sale  to  Elliott 
be  supported. 

The  ninth  and  tenth  exceptions,  alleg- 
ing, in  general  terms,  that  the  plaintiff,  by 
his  improper  conduct,  caused  the  alleged 
failure  of  the  sale,  and  therefore  has  no 
right  to  complain  of  the  same,  or  to  de- 
mand any  relief  on  a<*coant  thereof,  can- 
not be  sustained.  These  exceptions  do  not 
specify  any  particular  instances  ot  alleged 
misconduct  on  the  part  of  the  plaintiff, 
and  we  find  nothing  in  the  circuit  decree 
upon  which  they  can  be  based,  nor  do  we 
think  that  they  can  be  sustained  by  the  tes- 
timony. 

The  eleventh  and  twelfth  exceptions 
may  be  considered  together,  as  they  both 
are  based  upontbegroand  that  the  circuit 
Judge  erred  in  not  requiring  the  plaintiff  to 
comply  with  his  bid  of  $44,000,  the  former 
insisting  that,  upon  his  failure  to  do  so, 
he  should  "lose  all  right  to  the  property ; " 
and  the  latter  that,  upon  the  failure  ot  the 
plalnIdD  to  comply,  the  defendant  Elliott 
should  be  entitled  to  take  the  property  at 
Ilia  bid  of  $80,000.  From  what  has  already 
l>eeD  said.  It  is  clear  that  neither  of  these 
exceptions  can  be  sustained.  Even  asHum- 
ing  that  the  plaintiff  could  have  been  re- 
quired to  comply  w'ith  his  bid,  in  this  form 
of  proceeding,  the  defendants,  by  their 
course  in  Ignoring  the  plaintiff's  bid,  hare 
pmclnded  themselves  from  demanding 
that  relief,  and.  as  we  have  seen,  the  other 
alternative  suggested  cannot  l>e  adopted, 
because  Elliott  never  complied  with  his 
bid.  Under  these  circumstances,  there 
was  no  other  alternative,  except  to  order 
a  resale  of  the  property.  The  jndgmentof 
this  court  is  that  the  judgment  of  the  cir- 
cait  court,  as  modified  herein,  be  afBrmed, 
and  that  the  case  be  remanded  to  that 
court  tor  the  purpose  of  such  further  pro- 
ceedings as  may  be  necessary  to  carry  oat 
the  views  herein  announced. 

MoOowAM,  J.,  concnra. 


(MB.  C. 
Sbasb  v.  Dobson  et  al. 


Stf) 


(Supreme  Court  of  South  CaroUna.   Aug.  IS, 
1891.) 

Rbs  Judicata — Aoricui.titba]:.  LncN  —  BquiTABUi 

Chattel  MoBTOAas — Isjunctiok— Appbal. 

1.  A  judgement  for  the  rent- only  in  what  waa 
essentially  a  special  i«roceedlng  to  establish  an 
agrioultural  lien,  on  crops  for  rent  and  sdvsnoes, 
bat  which  In  form  was  an  action  by  summons 
and  complaint,  in  which  an  agreement  for  a 
Hen  was  held  Invalid  as  an  a^oultoral  lien,  be- 
cause not  signed  by  both  parties,  is  not  a  bar  to 
an  action  in  equity  to  deolare  the  agreement  an 
equitable  chattel  mortgage  on  the  crop,  and  for 
an  accounting  of  the  amount  doe  thereon  for  the 
advances. 

3.  Error  cannot  be  predicated  on  an  order  in 
chambers  refusing  an  Injunction  which  does  not 
decide  the  merits  of  the  main  case,  though  the 
reason  for  the  refusal  was  that,  aocordiog  to  the 
court's  view  of  the  merits,  there  was  no  groond 
for  the  injunction. 

8.  A  hearing  on  the  merits  was  properly  re- 
fused, where  it  would  tequlro  the  decision  of  a 
material  question  involved  in  a  pending  appeal 
from  an  order  in  the  case  refusing  an  ininnctlon. 

Appeal  from  common  pleas  circuit  coort 
of  Barnwell  county;  T.B.  Fbasbr,  Jadge- 

Action  in  equity  by  Alfred  Sease  againat 
Joseph  and  Henry  Dobson,  8.  L.  Knopf, 
intervenor,to  establish  an  equitable  mort- 
gage upon  crops,  and  for  an  accounting. 
An  in]  unci  Ion  asked  by  plaintiff  was  re- 
fused, and  be  appeals.  The  action  was 
afterwards  brought  on  for  bearing  In  the 
trial  court,  which  refused  to  entertain  It 
while  the  first  appeal  was  pending,  and 
from  this  order  plaintiff  appeals.  Re- 
versed on  first  appeal,  and  affirmed  on 
second  appeal. 

W.  A.  Uolm&n,  (Bates  &  Sitae,  ot  coun- 
sel,) for  plaintiff.  J.  J.  Brown,  for  defend- 
ants. 

McIvRB,  J.  The  controversy  between 
these  parties  bad  its  origin  in  two  papers 
bearing  date  12th  November,  1888,  copies 
ot  which  are  set  out  in  the  "case,"  both  ot 
which  were  signed  by  the  two  Dobsons, 
Joseph  and  Henry, defendants  herein,  pur- 
porting to  give  to  the  plaintiff  liens  on  the 
crops  of  the  two  Dobsons  raised  during 
the  year  1889,  on  certain  land  of  the  plain- 
tiff rented  to  the  defendants,  for  the  pur- 
pose of  securing  the  payment  ot  advances 
to  an  amount  stated  in  each  paper,  as  well 
as  the  rent  of  said  land.  Each  ot  these 
papers  contains  a  clause  giving  to  the 
plaintiff  a  mortgage  on  a  horse  as  further 
security.  These  papers,  however,  were  not 
signed  by  the  plaintiff,  and  for  that  rea- 
son they  have  heretofore  been  held  by  this 
court  not  to  lie  agricultural  liens  on  tbe 
advances  claimed  to  have  been  made,  and 
enforceable  us  such,  under  tbe  provisions 
of  the  statute  in  reference  to  that  subject. 
See  Sease  v.  Dobson,  (S.  C.)  11  S.  E.  Rep. 
728.  Some  time  in  tbe  fall  of  the  year  1889 
tbe  plaintiff  applied  for  and  obtained  from 
the  clerk  ot  thecourt  a  warrant  for  the  en- 
forcement of  tbe  papers  as  agricultural 
liens,  which  was  placed  in  the  hands  of 
the  sheriff,  who  at  the  same  time  was 
appointed  agent  ot  tbe  plataitiB  under  tbe 
mortgage  clause  in  the  papers.  B.v  virtae 
of  this  warrant,  and  his  appointment  as 
agent  as  aforesaid,  the  sheriff  seised  tbe 
crops  of  the  defendants,  and  the  two  bones 
mortgaged,  and,  having  sold  the  crops. 
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an  arrangement  nrae  made  for  the  release 
ot  the  burses  by  the  deposit  with  the 
sheriff  of  an  amount  suttlcient,  with  the 
proceeds  of  tbe  sale  of  the  crops,  to  pay 
the  claims  of  tbe  plaintiff,  amounting  In 
all  to  the  sum  of  f  (I.S3.T0,  which  was  left  in 
thehands  of  the  sherifT  to  await  tbe  result 
of  the  proceedings.  This  deposit  was 
made  by  tbe  defendant  S.  L.  Knopf,  who 
claimed  to  hold  valid  liens  on  the  prop- 
erty ot  the  defendants,  and  who  was  per- 
mitted to  Intervene  as  one  of  the  parties 
to  tbe  proceedings  in  order  to  sustain  bis 
claims.  After  the  sale  of  the  crops  by  the 
sheriff,  and  within  the  time  prescribed  by 
the  statute,  tbe  Dobsons  filed  their  affida- 
vit, accotnpanled  with  a  notice  to  tbe 
effect  that  theamonnt  claimed  by  plaintiff, 
under  his  alleged  agricultural  liens,  was 
not  Justly  due;  but  instead  of  proceeding, 
under  the  Issue  thus  made  up,  to  have  the . 
question  of  the  amoant  due  determined,  it 
now  appears  that  the  plaintiff  commenced 
what,  on  its  face,  appears  to  be  a  formal 
action,  by  summons  and  complaint, 
against  tbe  Dobsons,  to  which  the  sheriff 
was  made  a  party.  In  which,  after  alleg- 
ing that  the  plaintiff  bad  rented  the  land 
to  tbe  Dobsons,  and  also  made  advances 
to  them;  In  consideration  whereof  they 
bad  agreed  to  pay  to  the  plaintiff  a  speci- 
fied sum  of  money,  and  to  secure  such  pay- 
ment had  given  plaintiff  a  Hen  on  tlieir 
crops,  and  after  further  alleging  the  s^la- 
nre  and  sale  of  said  crops  by  the  sheriff, 
who  continued  to  hold  the  proceeds  nnder 
a  notice  from  the  Dobsons  not  to  pay  the 
same  to  tbe  plaintiff,  notwithstanding  the 
same  was  Justly  due,  they  demanded  judg- 
ment agafnst  the  Dobsons  for  the  sum  of 
f683.70,  and  that  the  sheriff  be  reqnired 
to  pay  the  same  to  the  plaintiff  out  of  the 
proceeds  of  the  sale  in  his  bands.  This 
summons  and  complaint  was  served  on 
tbe  attorney  for  the  defendants;  but  it 
apiiears  that  the  defendants,  the  Pobsons, 
answered  the  complaint,  admitting  so 
much  of  the  claim  as  was  for  rent,  (#200,) 
but  denying  tbe  claim  for  advances,  and 
setting  up  a  coanter-claim.  Under  these 
pleadings,  the  case  was  heard  by  his  hon- 
or, Judge  Hudson,  who  manifestly  was  In- 
duced to  suppose  that  be  was  simply  try- 
ing an  Issue  under  tbe  statute  as  to  the 
amount  due  under  an  agricultural  lien; 
for,  after  having  held  that  the  papers  re- 
lied on  as  agricultural  Hens  could  not  be 
so  regarded,  for  the  reason  that  they  were 
not  signed  by  both  parties  thereto,  he  re- 
fused to  allow  the  plaintiff  to  offer  any 
evidence  as  to  the  amount  which  he 
claimed  to  have  advanced  to  the  Dobsons, 
inasmuch  as  tbe  only  questtoo  presented 
by  the  issne  then  on  trial  was  whether 
anything,  and,  if  so,  how  much,  bad  been 
advanced  under  tbe  alleged  Hens;  and, 
having  determined  that  the  papers  offered 
were  not  liens,  of  course  nothing  could  be 
dne  under  them ;  and  hence  evidence  as  to 
what  the  Dobsons  may  have  been  owing 
the  plaintiff,  by  open  account  or  other- 
wise, was  wholly  irrelevant  to  the  issue 
on  trial.  But  as  the  lien  for  rent  arose 
by  virtue  of  tbe  statute,  and  did  not  re- 
quire any  agreement  in  writing,  he  in- 
structed the  Jury  that  the  plaintiff  migbt 
recover  to  that  extent.    Accordingly  the 


Jury  rendered  their  verdict  in  the  follow- 
ing form :  "  We  find  for  the  plaintiff  two 
hundred  (200)  doHars  for  rent."  Judg- 
ment having  been  entered  upon  this  ver- 
dict, tbe  plaintiff  appealed,  making  three 
questions:  (1)  Whether  there  was  error 
in  holding  that  the  papers  relied  on  as 
such  could  not  be  regarded  as  agricultural 
liens,  under  the  statute,  because  not  signed 
by  the  plaintiff;  (2)  whether  there  was 
error  in  refusing  to  allow  plaintiff  to  offer 
evidence  tending  to  show  that  be  bad 
made  the  advances  as  claimed.  The  third 
question,  not  being  pertinent  to  the  pres- 
ent inquiry,  need  not  be  stated.  This 
court  affirmed  the  ruHngs  of  Judge  Hud- 
son, as  may  be  seen  by  reference  to  11  S. 
E.  Rep.  728. 

After  tbe  Judgment  of  this  court  was 
rendered,  the  plaintiff  commenced  a  form- 
al action  against  the  Dobsons  and  the 
sheriff,  to  wbicb  the  other  defendant, 
Knopf,  became  a  party  defendant,  as  above 
indicated,  in  which,  after  narrating  the 
facts  above  stated  more  fuUy  and  at 
greater  detail  than  we  have  deemed  it  nec- 
essary to  do,  and  after aUeging  that  Jndge 
Hudson  bad,  upon  the  notice  of  appeal 
from  his  ruUngs,  grunted  an  order  direct- 
ing the  sheriff  to  retain  in  his  bands  until 
tbe  further  order  cf  the  court  the  entire 
sum  of  f  683.70,  which  included  the  amount 
found  due  for  rent,  as  weU  as  the  amount 
deposited  to  secure  the  release  of  the  horses 
seized  under  the  mortgage,  he  demands 
Judgment  (1)  that  the  sheriff  pay  over  to 
tbe  plaintiff  tbe  sum  of  f  200,  found  due  for 
rent;  (2)  that  the  pai)ers  above  referred 
to,  and  originally  relied  on  as  agricultural 
liens,  be  dei-lared  equitable  mortgages  on 
the  crops,  and  that  an  accountlug  be  bad 
of  the  amount  due  thereon;  (3)  that  the 
sheriff,  alter  paytngthe  amount  found  due 
for  rent,  be  required  to  apply  the  balance 
of  the  fund  in  his  bonds  to  tbe  amount 
found  due  on  such  accounting;  (4)  for  such 
other  and  farther  relief  as  maybe  just  and 
equitable,  and  that,  In  the  mean  time,  the 
sheriff  be  enjoined  from  paying  out  any  of 
the  fund  in  is  hands  except  the  amount 
found  due  for  rent.  Upon  the  filing  of  this 
complaint,  an  application  was  made  to 
his  honor,  Judge  FKASBK.at  chambers,  for 
an  injunction  In  conformity  to  tbe  prayer 
of  the  complaint,  who  granted  a  rule  re- 
quiring tbe  defendants  to  show  cause  why 
the  injunction  demanded  should  not  be 
granted,  and  in  the  mean  time  restraining 
the  sheriff  from  paying  out  the  money. 
Upon  hearing  tbe  return  to  this  rule. 
Judge  Fraser  rescinded  the  restraining 
order,  and  refused  the  motion  for  Injunc- 
tion, upon  the  ground  thatthe  whole  mat- 
ter was  rea  af3Jndica.ta.  From  this  order 
the  plaintiff  appealed,  substantially  mak- 
ing two  questions:  (1)  Whether  the 
Judge  erred  In  considering  the  merits  on 
a  motion  for  Injunction  at  chambers;  (2) 
whether  there  was  error  in  holding  the 
matter  to  be  r»s  arfyiid/cafa.  This  appeal 
having  been  perfected,  the  plaintiff  applied 
for  and  obtained  from  Mr.  Justice  Mc- 
Gowan  an  order  requlrlns:  the  sheriff  to 
retain  in  his  handstbefund  until  the  cause 
should  be  heard  and  determined  by  the 
supreme  court.  Subsequently  the  cnse, 
upon  its  merits,  was    submitted  to  bis 
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honor,  Judse  Ai>drich,  wbo  declined  to 
consider  any  of  the  questions  involved, 
npon  the  sround  that,  the  case  having 
been  carried  by  appeal  to  the  supreme 
court  from  an  order  of  Judge  Fraber  de- 
termining one  of  the  main  issues  in  the  ac- 
tlon,  the  court  of  common  pleas  could  not 
exercise  any  jurisdiction  therein  while  it 
wa8  pending  In  the  supreme  court.  From 
this  plaintiff  also  appeals,  alleginK  error 
in  such  ruling. 

From  the  foregoing  statement  it  is  very 
manifest  that  the  plaintiff  has  never  yet 
been  allowed  the  opportunity  of  proving, 
If  be  can,  his  claim  for  supplies  alleged  to 
have  been  furnished  the  Dobsona;  nor 
have  they  ever  been  permitted  to  prove,  if 
they  can,  their  demands  against  the  plain- 
tiff. Bet  up  in  their  counter-claim ;  and,  if 
tbey  are  now  precluded  from  doing  so, 
the  result  would  indeed  be  most  unfortu- 
nate. Tt  is  true  that  parties  may,  and 
sometimes  do,  fail  to  obtain  that  justice 
which  the  real  facts  entitle  them  to,  by 
the  manner  in  which  their  cases  are  pre- 
sented to  the  court;  but  such  an  unhappy 
result  ought  always  to  be  BToided,  if  it  Is 
practicable  to  do  so  without  infringing 
settled  rules  of  law  which  it  is  essential  to 
the  welfare  of  the  commonwealth  to  pre- 
serve in  their  fullest  integrity,  for,  being 
established  for  the  guidance  and  control 
of  the  whole  community,  they  should 
never  be  distorted  or  strained  to  suit  the 
fancied  Justice  of  a  particular  case.  Guid- 
ed, or  rather  restrained,  by  these  princi- 
ples, we  will  proceed  to  consider  the  ques- 
tions involved  In  these  two  appeals. 

The  first  question  presented  is  whether 
Judge  Frasbu  erred  in  considering  the 
merits  of  the  case  upon  an  application  for 
an  injunction  made  to  him  at  chambers. 
We  do  not  understand  that  the  judge  un- 
dertook to  decide  any  of  the  merits  of  the 
case  on  which  the  application  was  made, 
but  he  simply  gave,  as  bis  reason  for  refus- 
ing the  motion,  that,  according  to  his  view 
of  the  merits,  the  plaintiff  had  no  ground 
tor  his  motion;  and  In  this  we  think  there 
was  no  error.  After  Judge  Fraber  had 
refused  the  motion,  there  was  nothing  to 
prevent  the  plaintiff  from  proceeding  to 
have  the  merits  of  his  case  decided  by  tbe 
proper  tribunal  having  Jurisdiction  to  do 
so,  and  thin  shows  conclusively  that  the 
Judge  did  not  decide  anything  as  to  the 
merits;  for,  if  he  had,  the  matter  would 
have  been  rea  a<lfadlcata,  which  Is  not  and 
cannot  be  pretended.  As  we  understand 
it,  all  that  Judge  Fbaher  undertook  to 
say  was  that  the  case  as  presented  to  him 
was  not  sufBcient,  In  his  judgment,  to  en- 
title the  plaintiff  to  the  order  asked  for; 
and  this  be,  unquestionably,  had  a  right 
to  say.  If,  however,  the  reason  upon 
which  his  conclusion  was  based,  rested 
upon  an  erroneous  proposition  of  law, 
then  the  plaintiff's  remedy  was  that  to 
which  he  has  properly  resorted,  by  appeal. 

This  brings  us  to  tbe  next  question, 
whether  there  was  error  in  holding  that 
tbe  whole  matter  was  rea  adjadicata. 
There  canbe  no  doubt  that  the  case  before 
Judge  Hddson  was  treated  by  the  court 
and  by  tbe  parties  on  both  sides  simply  as 
an  Issue,  under  the  statute,  to  try  the 
question  whether  anything,  and.  If  so, 


how  miich,  was  Justly  due  under  the  al- 
leged Hens,  and  uut  as  an  ordinary  action 
to  recover  money  alleged  to  be  due  by  tbe 
defendants  to  the  plaintiff;  whether  prop- 
erly or  not,  we  will  consider  hereafter. 
This  is  manifest  from  the  ruling  of  J udge 
Hudson,  and  is  made  more  manifest  by  the 
"  agreed  case, "  upon  which  the  former  ap- 
peal was  heard,  a  copy  of  which  is  In  the 
present  record,  and  Is  perfectly  obvioaa 
from  the  languag:e  used  by  the  late  chief 
Justice  In  delivering  the  opinion  of  this 
court  upon  that  appeal.  The  reasons 
given  by  Judge  Hudson  for  bis  rulings 
show,  beyond  dispute,  that  he  so  regard- 
ed tbe  issue  he  was  trying.  It  is  so  ex- 
pressly stated  In  tbe  "agreed  case,"  above 
referred  to.  The  opening  sentence  of  the 
opinion  of  this  court  is  In  these  words: 
"This  was  a  proceeding  commenced  by 
the  plaintiff  to  enforce  an  alleged  agricult- 
ural lien  on  the  crops  of  the  defendants;" 
and,  after  stating  the  seizure  and  sale  of 
the  crops,  these  words  follow :  "The  pro- 
ceeds were  held  subject  to  the  decision  of 
the  court  upon  an  issue  raised  by  the  de- 
fendants, 'that  tbeamount  claimed  by  tbe 
plaintlfl  was  not  justly  due  him  in  accord- 
ance with  the  latter  part  of  section  2398, 
Gen.  St.'  This  was  tried  before  his  honor. 
Judge  Hudson,  "  etc.  And  again.  In  con> 
siderlng  the  second  point  raised  by  tbe 
former  appeal, — that  there  was  error  in 
refusing  to  admit  testimony  as  to  the 
amount  advanced  by  plaintiff  to  the  de- 
fendants,— the  chief  justice  used  this  lan- 
guage: "Had  this  bpen  an  action  to  re- 
cover a  debt  contracted  by  the  defendant 
for  goods  and  supplies  furnished,  such  ev- 
idence would  have  been  relevant  and  com- 
petent, but  such  was  not  the  character  of 
tbe  action.  On  the  contrary,  it  was  a 
special  proceeding  provided  by  statute  for 
the  recovery  of  a  debt  of  a  certain  charac- 
ter, and  tbe  plaintiff  was  confined  to  that 
proceeding. "  In  the  face  of  this,  we  do  not 
see  how  it  is  possible  to  doubt  that  the 
former  proceeding  was  treated  by  all  par- 
ties, as  well  as  by  both  the  courts  before 
which  it  was  heard,  as  a  special  proceed- 
ing under  the  agriCHltaral  lien  law,  where- 
in the  only  issue  would  be  whether  any- 
thing, and.  If  BO,  how  much,  was  Justly 
due  under  the  alleged  liens,  and  the  ques- 
tion whether  anything  was  due  to  the 
plaintiff  on  any  other  account  would  have 
been  wholly  Irrelevant.  This  being  so.  It 
would  certainly  be  very  extraordinary,  to 
say  the  least  of  It,  to  permit  either  party 
now  to  claim  that  the  court,  which  had 
been  induced,  by  the  act  of  the  parties 
themselves,  to  try  one  issue  arising  under 
a  special  statutory  proceeding,  had  In  fact 
determined  other  and  altogether  foreign 
issues  to  that  raised  by  such  special  pro- 
ceeding. It  will  be  noted  that  the  "case" 
agreed  upon  for  the  hearing  of  tbe  former 
appeal  contained  no  hint  even  that  the 
proceeding  was  an  ordinary  action  for  tbe 
recovery,  but.  on  the  contrary,  specially 
characterized  It  as  a  special  proceeding 
under  tbe  statute,  and  this  "case"  was  In 
express  terms  consented  to  by  defendants' 
attorney,  who  In  his  argumentof  the  pres- 
ent appeal  admits  that  what  he  now  claims 
to  have  been  the  real  nature  of  the  former 
proceeding  was  not  made  made  known  to 
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the  coart.  Bat,  more  than  thiB,  when.  In 
the  trial  of  the  Issue  before  Judge  HnosoN, 
counsel  objected  to  the  introduction  of 
any  testimony  tending  to  show  that  the 
plaintiff  had  made  advances  to  the  defend- 
ants, who  thereby  became  indebted  to  the 
plaintiff  in  the  amount  of  such  advances, 
he  thereby  necessarily  assumed  that  the  is- 
sue on  trial  was  simply  an  Issue  under  the 
xpeclal  proceeding  provided  for  by  the 
statute  to  determine  whether  anything 
was  lastly  due  under  the  liens;  and,  when 
thecircalt  court  sustained  such  objection, 
tt  necessarily  adjudged  that  such  was  the 
character  of  the  proceeding,  and  that  it 
was  not  an  ordinary  action  for  the  recov- 
ery of  money,  for,  if  bo,  then  plainly  there 
would  have  been  no  foundation  whartever 
for  Bucb  objection.  From  this  adjudica- 
tion necessarily  Implied  In  the  ruling  of 
Judge  Hudson,  there  was  no  appeal,  and 
hence  It  was  conclusive.  But,  even  it  it 
was  not,  yet  whenthla  court  expressly  de- 
clared (Italics  ours)  that  the  former  pro- 
ceeding was  not  an  ordinary  action  for  the 
recovery  of  money,  bat,  "oa  tbe  contrury, 
it  was  a,  special  proceeding  provided  by 
statute  for  the  recovery  of  a  debt  of  a  cer- 
tain cliaracter,  and  tbe  plaiutitf  was  con- 
Sned  to  that  proceeding,"  that,  surely, 
was  conclusive,  and  fixed  beyond  dispute 
the  character  of  the  former  proceedinK. 
We  are  quite  sure  that  Judge  Frabeb 
could  not  have  bad  the  former  decision  of 
this  court  before  him  when  he  beard  the 
motion;  indeed,  it  was  scarcely  possible 
that  he  could  have  had,  for  the  opinion  of 
this  court  was  filed  2d  of  July,  1890,  and 
Judge  Frasf.b  probably  heard  the  motion 
on  the  18th  of  that  month, — the  day  on 
which  the  rule  was  returnable,— and  ren- 
dered his  decision  on  the  23d  of  July.  1890 ; 
and,  after  allowing  for  the  10  days  during 
which  the  remittitur  is  retained,  it  would 
not  have  been  more  than  barely  possible 
for  him  to  have  had  the  opinion  before  him 
on  the  day  fixed  tor  the  hearing,  and 
scarcely  within  the  bounds  of  probability 
that  he  could  have  had  it  when  be  ren- 
dered his  decision. 

Bnt  in  addition  to  this,  inasmuch  as  the 
statute  prescribes  no  form  In  which  the  is- 
sue therein  provided  for  to  determine 
whether  the  amount  claimed  is  justly  due 
shall  be  framed,  and,  so  far  as  we  know, 
thei-e  being  no  rule  of  court  or  of  practice 
prescribing  such  form,  we  do  not  see  why 
the  parties  may  not  resort  to  any  form 
which  will  present  tbe  issue  to  be  tried. 
Johnstone  v.  Manigault,  13  S.  C.  403.  If 
they  choose  the  more  cumbrous  form  of  a 
formal  complaint,  Instead  of  adopting 
some  more  simple  form,  we  do  not  see 
why  they  may  not  dopo;  especially  when, 
as  in  this  case,  it  la  perfectly  manifest  that 
neither  party  was  misled,  and,  on  the  con- 
trary, both  parties  fully  acquiesced  in  the 
adoption  of  the  more  cumbrous  form,  a 
complaint  and  answer  to  raiHe  the  issue 
provided  for  by  the  statute.  The  case  of 
Cheatham  v.  Morrison,  81  S.  C.  326,  9  S.  E. 
Rep.  964,  relied  on  by  defendant's  counsel, 
is  not  in  point.  Tu  that  case  certain  crops 
of  one  Seawright  bad  been  seized  under  a 
warrant  to  enforce  an  agricultural  lien, 
and  the  same  were  replevied  by  him,  he 
giving  an  undertaking,  with  tbe  defend- 


ants as  sureties,  ander  tbe  provisions  of 
the  amendment  to  tbe  lien  law,  condi- 
tioned for  the  delivery  of  tbe  property,  in 
case  such  delivery  should  be  adjudged, 
and  for  the  payment  of  an>  sum  of  money 
that  tbe  plaintiff  might  In  that  action  re- 
cover, and  at  tbe  same  time  Seawright 
gave  the  necessary  notice  required  by  the 
statute  to  raise  the  issue  as  to  whether 
auythinz  was  justly  due  under  the  lien. 
At  that  point  that  proceeding  was  stopped. 
Some  time  afterwards  Cheatham  com- 
menced a  formal  action  by  summons  and 
cumplulnt  against  Seawright  to  re- 
cover a  specified  sum  of  money,  which  pro- 
ceeded regularly  to  judgment  against  Sea- 
wright, and,  when  the  execution  issued  to 
enforce  such  judgment  was  returned  nulla 
bona,  an  action  was  commenced  against 
Morrison  and  others,  as  sureties  of  Sea- 
wright, on  the  undertaking  above  men- 
tioned. The  court  held  that  the  two  pro- 
ceedings were  separate  and  distinct,  and 
that  the  sureties  had  a  right  to  stand  upon 
the  contract  as  they  made  It,  which  bound 
them  to  pay  any  sum  that  mlghtbe  recov- 
ered against  Seawright  in  the  proceeding 
under  which  the  undertaking  had  been 
entered  into,  and,  as  nothing  bad  ever 
been  recovered  In  that  proceeding,  the 
sureties  were  not  liable.  They  had  no 
connection  whatever  with  the  subsequent 
action  brought  by  Cheatham  v.  Seawright, 
and  were  in  no  way  liable  for  the  judg- 
ment recovered  therein.  It  is  plain  that 
that  decision  has  no  application  to  the 
present  case.  There  tbe  court,  both  cir- 
cuit and  supreme,  as  well  as  the  parties, 
treated  the  two  proceedings  as  entirely 
distinct  and  separate,  while  here  precisely 
the  reverse  is  the  case.  It  seems  to  ns, 
therefore,  tliat  there  was  error,  on  the 
part  of  Judge  Fraber,  arising  donbtless 
from  the  fact  that  the  case  was  not  fully 
presented  to  him,  in  holding  that  the  mat- 
ter was  res  adjudicata;  and  for  this  rea- 
son his  order  refusing  the  motion  for  In- 
junction must  be  reversed,  with  leave  to 
the  plaintiff  to  apply  again  for  such  injunc- 
tion, as  soon  as  the  remittitur  is  sent 
down  to  the  circuit  court,  and  that  in  the 
mean  time  the  restraining  order  granted 
by  Mr.  Justice  McGowan  be  continued. 

It  remains  only  to  consider  the  appeal 
from  the  order  of  Judge  Aldhich  refusing 
to  entertain  the  case  for  want  of  jurisdic- 
tion, pending  the  appeal  from  the  order  of 
Judge  Frasbr.  This  appeal  cannot  be 
sustained.  The  appeal  from  the  order  of 
Judge  Fbaber  Involved  a  question  which 
lay  at  the  threshold  of  the  case,  and,  while 
that  question  was  pending  In  the  supreme 
court,  the  circuit  court  could  not  assume 
jurisdiction,  as  that  would  have  Involved 
the  necessity  of  determining  thesameques- 
tlon  which  was  then  pending  In  the  su- 
preme court.  The  cases  cited  by  the  cir- 
cuit Judge  are  amply  sufficient  to  vindicate 
his  conclusion.  The  Judgment  of  thiscourt 
is  that  the  order  of  Judge  ALnnicH  be 
affirmed,  but  that  the  ruling  of  Judge 
Frabbr,  that  the  whole  matter  Ib  res  ad- 
judicata, be  reversed,  and  that  the  case 
be  remanded  to  the  circuit  court  for  such 
further  proceedings  as  may  be  necessary 
to  carry  out  the  views  herein  announced, 
so  that  both  parties  may  have  a  fnlloppor- 
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tnnlty  of  establishing  tlieir  several  claims, 
— tlie  one  agaiDst  the  other,— U  they  can. 

McGowAN,  J.,  concars. 

(34  S.  C.  tSl)  

McMakin  t.  Fowlkb. 

(Supreme  Court  cf  SovXh  Carolina.    Aug.  11, 
1891.) 

Kbb  JtTDio ATA— Parol  Etioencb. 

1.  Five  notes  were  given  ander  a  contract  in 
payment  of  personal  property  of  tbe  value  of 
t8,S00  each,  ta  be  paid  at  a  specified  time  by  de- 
livering a  certain  naml]er  of  bricli  to  the  payee. 
The  first  two  payments  were  not  made  as  agreed, 
and,  l>efore  maturity  of  tbe  last  three,  suit  was 
brooght  to  recover  the  value  of  the  bricli  which 
should  Iiave  been  delivered  on  the  first  two  notes, 
alleging  that  the  notes  were  two  of  the  five  given, 
and  laying  the  damages  at  S3, 055.  The  malier  filed 
a  counter-claim.  Judgment  was  rendered  for 
$1,180.07.  Afterwards  suit  was  brought  on  the 
last  tliree  of  the  five  notes,  and  the  maker  filed  a 
plea  of  res  /udioata.  Held  proper,  in  the  sec- 
ond suit,  to  admit  parol  evidence  to  prove  the  is- 
sues presented  to  the  Jury  In  the  first  suit 

2.  The  trial  judge  in  the  first  case  testified 
in  the  second  suit  that  only  two  of  the  notes 
were  involved,  and  submitted  to  the  jury  that  it 
appeared  during  the  trial  that  other  notes  existed 
between  the  pwties  in  relation  to  the  same  con- 
tract, which  had  not  matured,  and  that  he  in- 
structed that  the  jury  were  only  to  consider  the 
first  two  notes.  Held  sufficient  to  show  that  the 
recovery  in  the  first  suit  was  limited  to  the  first 
two  notes. 

Appeal  from  common  pleas  circuit  court 
of  Spartanburg  county;  Hudson  and  Iz- 
L.AR,  Judges. 

Action  by  James  McMalcin  against  W.D. 
Fowler  to  recover  on  notes.  Judgment 
for  plaintiff.  Defendant  appeals.  Af- 
firmed. 

SicboUa  &  Moore,  for  appellant.  Dan- 
can  Ji  Sanders  and  Carlisle  Jt  Hydrtck,  for 
respondent. 

McIter,  J.  On  tbe  6tb  day  of  Novem- 
ber, 1884,  the  defendant  executed  five  obil- 
gations,  in  tbe  form  of  promissory  notes, 
whereby  be  promised  "to  pay"  to  the 
plaintiff  good  bricl;  in  tbe  kiln  at  McMak- 
In's  brlcli-yard,  as  follows,  viz.,  100,000  on 
tbe  Ist  May,  1885;  tbe  same  number  on  Ist 
October,  IJBSS;  tbe  same  number  on  Ist 
May,  1S86;  tbe  same  number  on  tbe  Ist 
October,  1886;  and  50,000  on  the  Ist  Oc- 
tober, 1887.  These  obligations,  though 
lacking  one  of  tbe  essential  features  of  a 
promissory  note,  will,  for  convenience 
merely,  be  designated  as  "notes" in  the 
further  consideration  of  this  case.  On  or 
about  the  10th  of  February,  1886,  after  the 
first  two  of  these  notes  had  matured, 
and  before  tbe  remaining  three  had  been 
payable,  tbe  plaintiff  commenced  an  ac- 
tion against  the  defendant,  alleging  in  bis 
complaint — First,  the  malting  of  tbe  two 
notes  set  out  in  the  complaint  by  the  de- 
fendant; flecoDt/,  "that  the  consideration 
of  said  contract  was  the  sale  by  the  plain- 
tiff to  tbe  defendant  of  certain  personal 
property  of  the  value  of  two  thousand 
and  flfty-flve  dollars;"  third,  "that  at  the 
time  the  defendant  gave  to  the  plaintiff 
three  other  contracts  of  a  similar  charac- 
ter, which  make  up  the  amount  of  the  pur- 
chase money;"  fourth,  "that  the  value  of 
tbesaid  brick  is  five  dollars  pertbousand;" 


efth.  "that  the  plaintiff  has  delivered  to 
the  defendant  the  property  aforesaid,  and 
the  defendant  has  refused,  although  often 
requested  so  to  do,  to  deliver  to  the  plain- 
tiff tbe  brick  mentioned  In  the  contract 
aforesaid;"  sixth,  "that,  in  conseqaence 
of  the  failure  of  the  defendant  to  perform 
his  part  of  the  contract,  the  plainttfl  has 
been  damaged  In  thesum  of  two  thousand 
and  flfty-Qve  doIlaj«;  wberefore  Judg- 
ment was  demanded  for  that  sum,  besides 
costs  and  disbursements. "  To  this  com- 
plaint defendant  answered,  setting  out 
specifically  the  terms  of  the  trade  with  tbe 
plaintiff,  whereby  plaintiff  sold  to  the  de- 
fendant his  brick-yard,  and  also  tbe  en- 
gine, brick-mcwihine,  and  other  machinery 
and  tools  used  there  in  tbe  making  of 
brick,  under  tbe  representation  that  the 
clay  was  10  feet  thick  over  all  of  the  land, 
and  that  said  engine  and  machinery  were 
as  good  as  new;  that  in  consideration 
thereof  be  gave  to  plaintiff  tbe  two  notes 
set  out  in  tbe  complaint,  and  also  tbe 
other  three  notes  mentioned  in  the  forego- 
ing statement,  "it  being  well  understood 
that  tbe  brick  therein  referred  to  was  un- 
burned  brick," — but  alleging  that  by  rea- 
son of  the  delay  in  putting  him  in  posses- 
sion of  the  brick-yard,  and  by  reason  of 
the  failure  of  the  property  purchased  to 
come  up  to  the  terms  of  the  warranty,  he 
bad  sustained  damages  for  which  he  set 
up  a  counter-claim.  He  also  alleged  that ' 
ever  since  he  obtained  possession  of  the 
brick-yard  he  was  always  ready  to  deliv- 
er tbe  brick  according  to  the  contract,  as 
he  claimed  it  to  have  been  understood  by 
both  parties,  but  that  plaintiff  refused  to 
recMve  anything  but  burned  brick.  To 
this  answer,  or  so  much  thereof  as  set  up 
a  counter-claim,  plaintiff  filed  a  reply  de- 
nying 'each  and  every  allegation  upon 
which  such  claim  was  based.  The  case, 
being  thus  at  issue,  came  on  for  trial  be- 
fore bis  honor,  Judge  Wallaci::,  and  a  Ju- 
ry, on  tbe  27th  of  March,  1888,  when  a  ver- 
dict was  rendered  in  favor  of  plaintiff  for 
$1,186.07,  upon  which  Judgment  was  duly 
entered.  In  the  mean  time,  tbe  other 
three  notes  having  matured,  the  present 
action  was  commenced  on  the  16th  of  Feb- 
ruary, 1888,  a  short  time  before  the  pre- 
tIqus  case  was  tried;  and  in  his  com- 
plaint the  plaintiff  alleges  as  his  firstcanse 
of  action  tbe  making  for  valuable  consid- 
eration by  the  defendant  of  the  obligation 
(which  for  convenience  we  designate  as  a 
"note")  payable  1st  October,  1888,  setting 
out  a  copy  thereof,  and  that  defendant, 
although  often  requested  so  to  do,  has 
refused  and  neglected  to  deliver  to  the 
plaintiff  the  brick  mentioned  in  said  con- 
tract, to  the  damage  of  the  plaintiff  f  700; 
and  as  a  second  and  third  cause  of  action 
sets  out  tbe  other  two  notes,  with  similar 
allegations,  and  demands  judgment  for 
the  aggregate  sum  of  these  three  notes. 
To  this  complaint  tbe  dcfen;lant  an- 
swered, admitting  the  execution  of  the 
three  notes  set  out  in  tbe  complaint,  but 
denying  each  and  every  other  allegation 
therein  contained.  Asa  further  defense,  he 
pleads  tbe  Judgment  recovered  in  a  former 
action  as  a  bar  to  this.  From  tbe  fact 
that  the  plea  is  a  former  recovery,  and  not 
the  pendency  of  another  action  for  the 
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same  canse,  we  infer  that,  alttaongb  the 
present  action  was  commenced  before  the 
recovery  of  Judgment  in  the  previous  case, 
the  answer  was  tiled  after  such  judgment 
was  recovered;  and  while  it  Is  possible 
that  a  point  might  be  raised  as  to  wheth- 
er the  plea  should  not  have  been  penden- 
cy of  another  action  rather  than  of  a  for- 
mer recovery,  yet  as  no  such  point  was 
suggested,  and  as  It  would  be  pnrely  tech- 
nical, we  will  ignore  it  altogether  in  the 
consideration  of  the  present  appeal.  The 
case  first  came  on  for  hearing  before  his 
honor,  Judge  HunsoN,  when  the  counsel 
for  defendant  moved  to  dismiss  the  com- 
plaint upon  the  ground  that  the  matters 
now  sought  to  be  brought  in  Issne  were 
res  adjaaicata,  as  shown  by  the  record 
of  the  former  case  filed  as  an  exhibit  to 
the  answerin  this  case.  Thereupon  plain- 
titTs  counsel  tuiked  leave  to  introduce 
parol  testimony  for  the  purpose  of  show- 
ing that  the  issues  involved  In  the  present 
action  were  not  submitted  to  the  Jury  in 
the  former  action,  reading  from  the  steno- 
graphic notes  of  thecharge  of  Judge  Wal- 
lace in  the  former  case,  wherein  It  ap- 
peared "  that,  at  the  request  of  the  attor- 
ney for  the  defendant  on  the  trial  of  that 
action,"  the  Jury  were  instructed  "that 
only  two  of  the  contracts  mentioned  in 
the  complaint  in  that  action,  to-wit, 
those  that  were  due  at  the  time  of  the 
commencement  of  that  action,  were  in  is- 
sue, and  were  submitted  to  them. "  After 
hearing  argument,  an  order  was  passsed 
sustaining  the  plea  of  former  recovery, 
and  dismissing  the  complaint  herein.  But 
during  the  same  term  the  matter  was,  at 
the  request  of  Judge  Hodson,  reconsidered, 
and.  after  more  full  argument,  another 
order  was  passed  rescinding  the  previous 
order,  restoring  the  case  to  the  docket, 
'and  that  the  plaintiff  have  leave  to  in- 
troduce testimony  to  show  what  Issnes 
were  submitted  to  the  Jury"  on  the  trial 
of  the  former  action.  To  this  order  de- 
fendant duly  excepted  for  the  purpose  of 
an  appeal,  after  final  judgment  was  ren- 
dered. The  case  was  then  continued,  as 
we  suppose,  and  at  a  subsequent  term 
came  on  for  trial  before  his  honor,  Judge 
IZLAH,  and  a  Jury,  when  a  similar  motion 
to  that  presented  to  Judge  Hooson,  was 
submitted,  which  was  overruled  by  Judge 
IzLAR  upon  two  grounds:  (1)  Because 
be  had  no  right  to  review  or  disregard 
the  order  of  Judge  Hudson;  (2)  because, 
even  if  the  matter  were  res  Integra,  he 
thought  the  plaintiff  was  entitled  to 
show  by  parol  what  were  the  issues  sub- 
mitted to  and  passed  upon  by  the  Jury  in 
the  former  action.  Accordingly,  the  tes- 
timony of  Judge  Wallace,  which  is  set 
out  In  the  "case,"  was  received  against 
the  objections  of  defendant.  From  that 
testimony  it  is  very  clear  that  the  issues 
in  the  present  action  were  neither  submit- 
ted to  nor  passed  upon  by  the  jury  in  the 
former  trial.  On  the  contrary,  the  judge 
nut  only  says,  "Only  the  two  agreements 
above  referred  to  were  involved  in  the  trial 
of  that  action  and  submitted  to  the  Ju- 
ry." but  he  adds:  "In  the  course  of  the 
trial  it  was  developed  that  there  were  oth- 
er instruments  in  relation  to  the  same 
contract  between  the  parties,  but   they 


bad  not  matured  at  the  time  of  the  com- 
mencement of  that  action.  I  instructed 
that  they  were  only  to  pass  upon  the  two 
instruments  above  described,  and  thnt 
these  latter  were  not  to  be  considered  by 
them."  And. fnrther,.in  reference  to  the 
counter-claim,  "the  defendant  requested 
that  the  Jury  should  be  charged  that  only 
the  matured  agreements  upon  which  the 
action  had  been  brought  could  be  set  off 
against  this  counter-claim,  and  they  were 
so  charged."  The  plaintlfi  having  recov- 
ered a  verdict,  defendant  appeals  from 
the  judgment  entered  thereon,  upon  the 
grounds  set  out  in  the  record. 

These  grounds  really  raise  but  three 
questions:  (1)  Whether  his  honor,  J udg^ 
IzLAR. erred  in  holding  that  he  was  bound 
by  the  order  of  bis  honor.  Judge  Hudson; 
(2)  whether  there  was  error  in  overroling 
the  plea  in  bar;  and  this  involves  the 
question  (3)  whether  it  was  competent  to 
show,  by  parol  evidence,  what  were  the 
issues  really  submitted  to  and  determined 
by  the  jury  in  the  former  action.  Under 
the  view  which  we  take  of  the  second  and 
third  questions,  the  first  question  becomes 
wholly  immaterial.  If  the  plea  in  bar  was 
properly  overruled, then,  nt  course,  it  mat- 
ters not  what  may  have  been  the  reasons 
assigned  by  Judge  Izlar  for  his  ruling; 
for,  even  if  be  erred  in  holding  that  he  was 
bound  by  the  order  of  his  predecessor, 
(which,  however,  we  are  not  to  be  under- 
stood as  saying,)  yet  if  ho  was  right  in 
admitting  the  parol  evidence  objected  to, 
and  holding  that  the  plea  of  a  former  re- 
covery could  not  be  sustained  under  that 
evidence,  it  is  of  no  consequence  that  be 
assigned  an  additional  reason  for  his  rul- 
ing, which,  possibly,  might  not  have  been 
well  founded.  Indeed,  there  is  but  one 
real  question  in  the  case,  and  that  is 
whether  the  parol  evidence  of  Judge 
Wallace  was  admiasible ;  for,  if  It  was, 
there  could  not  be  a  question  that  the  is- 
sues In  the  present  action  were  not  sub- 
mitted to  nr  decided  in  the  former  action ; 
but,  on  the  contrary,  they  were  expressly 
withdrawn  from  the  jury,  and  that,  too, 
at  the  request  of  defendant;  and  the  jury 
were  distinctly  instructed  that  they  could 
only  consider  and  pass  upon  the  two  notes 
which  had  matured,  which  are  In  no  way 
involved  in  the  present  action. 

We  proceed,  then,  to  consider  the  qnes- 
tion  whether  parol  evidence  was  admissi- 
ble in  this  case  to  show  what  were  the  is- 
sues passed  upon  in  the  former  action. 
While  It  is  undoubtedly  true  that  a  ver- 
dict, with  the  judgment  entered  thereon, 
is  conclusive,  so  far  as  the  parties  to  the 
record  and  their  privies  are  concerned,  as 
to  all  matters  or  Issues  decided  by  it,  yet 
thequestion  often  arises  as  to  what  issues 
were  decided,  and  when  this  is  the  case, 
while  we  must  look,  primarily,  to  the 
pleadings  to  ascertain  what  were  the  is- 
sues thereby  made  and  decided,  yet  they 
are  not  necessarily  conclusive ;  tor,  as  is 
said  by  Evans.  J.,  in  Henderson  v.  Ken- 
ner,  1  Rich.,  at  page  479:  "If  these  [the 
pleadings]  make  singlequestions,  to  which 
the  verdict  directly  applies,  then  tbe  par- 
ties are  concluded,  and  the  same  matter 
can  never,  as  between  thran,  be  inquired 
into  again."    But  on  tbe  same  page  be 
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adds:  "Where  the  pleadings  are  general, 
and  there  is  more  than  a  single  proposi- 
tion to  be  decided,  and  the  verdict  may  be 
equally  applied  to  both  or  all,  in  snch  case 
a  verdict  has  not  that  conclusiveness 
which  belongs  to  it  when'applied  to  a  sin- 
gle proposition  stated  in  the  pleadings." 
And  on  the  next  page  that  eminent  Judge 
states,  as  the  rule  resulting  from  all  the 
anthoritles  on  the  subject,  "that  where 
the  pleadings  present  two  distinct  propo- 
sitions, and  the  verdict  may  be  referred  to 
either,  it  is  conclusive,  because  there  is  no 
precise  issue  made  by  the  pleadings,  and 
the  verdict  wants  that  certainty  which  is 
necessary  to  give  it  the  effect  of  an  estop- 
pel. In  Bocb  case,  as  the  jury  may  have 
decided  on  both  questions,  the  verdict  is 
prima  facie  evidence,  but  it  is  not  conclu- 
sive, and  may  be  rebutted  by  evidence 
aliunde.  Such  evidence  is  not  resorted  to, 
tocontradict  or  explain  the  verdict  by  any 
direct  evidence  of  intention,  but  to  give  it 
application  by  showing  what  were  the 
facts  to  which  it  applied,  and  upon  which 
the  jury  passed  iu  rendering  it.  There  are 
many  cases  in  which  parol  and  extrinsic 
evidence  may  bo  resorted  to,  to  show  the 
effect  of  a  verdict. "  And  he  cites  the  case 
of  Seddon  v.  Tntop,  6  Term  R.  607,  in 
which  the  plaintiff  sued  on  a  note  and  an 
open  account,  and,  failing  to  give  any  evi- 
dence to  provethe  account,  took  a  verdict 
for  the  amount  of  the  note  only.  In  a 
subsequent  action  on  the  account,  it  was 
held  that  the  record  in  the  lormer  action 
was  not  conclusive;  and  asthe  fact  that 
no  evidence  was  oHerefl  to  prove  the  ac- 
count in  the  former  action,  and  therefore 
that  the  jury  did  not  pass  upon  it,  could 
not  appear  from  the  record,  it  might  he 
shown  by  parx>l.  The  rule,  as  established 
by  this  case  from  which  we  have  so  liber- 
ally quoted,  is  fully  sustained  by  the  au- 
thorities here  and  elsewhere.  See  Shettles- 
worth  V.  Hughey,  9  Rich.  387,  where  the 
parol  evidence  adduced  to  show  what  was 
the  issue  passed  upon  in  the  former  action 
was  very  much  like  that  resorted  to  in  the 
present  case,  and  the  case  of  Henderson 
V.  Kenner  was  distinctly  recognized  as 
authority  for  the  admissibility  of  such  tes- 
timony. See,  also.  Hart  v.  Bates,  17  S. 
C.  86;  Ex  parte  Roberts,  19  S.  V..  150,— 
where  the  same  doctrine  is  recognized.  In 
Eason  v.  Miller,  15  S.  C.  194.  though  that 
case  is  not  directly  in  point,  the  right  to 
resort  to  the  cliarge  of  the  judge  to  ascer- 
tain what  issues  were  submitted  to  and 
passed  upon  by  the  jury  was  distinctly 
recognized.  The  same  doctrine  was  rec- 
ognized elsewhere,  as  may  be  seen  by  ref- 
erence to  the  following  cases,  with  the  au- 
thorities therein  cited :  Steam-PacketCo. 
V.  Sickles,  24  How.  3.13;  Davis  v.  Brown, 
94  D.  S.  423;  Russell  v.  Place,  Id.  606: 
Campbell  v.  Rankin.  99  U.  S.  261 ;  Crom- 
well V.  County  of  Sac,  94  D.  S.  351 ;  Bis- 
sell  V.  Spring  Valley  Tp.,  124  U.  S.  225,  8 
Sup.  Ct.  Rep.  493. 

It  being  thus  settled  that  there  are  cases 
In  which  parol  or  extrinsic  evidence  may 
be  resorted  to  for  the  purpose  of  showing 
what  were  the  issues  determined  in  a  for- 
mer action.  It  only  remains  to  determine 
whether  the  present  case  falls  under  that 
cltiBS.    It  seems  to  us  that  the  bare  in- 


spection of  the  pleadings  is  sufficient  to 
show  that  the  issues  presented  by  the 
pleadings  in  the  two  actions  were  not  the 
same;  and,  if  so,  then  it  is  conceded  that 
the  plea  in  bar  was  properly  overruled. 
In  the  former  case  the  two  notes  which 
had  matured  at  the  time  of  the  commence- 
ment of  that  action  are  set  out  as  the 
plaintiff's  cause  of  action,  and  the  mere 
fact  that  the  other  three  notes,  which  had 
not  then  matured,  are  casually  mentioned 
as  going  to  make  up  the  amount  of  the 
purchase  money  of  tno  property  for  which 
the  two  notes  actually  sued  upon  were 
given  in  part  of  such  amount,  does  not 
warrant  the  inference  that  the  three  notes, 
which  had  not  then  matured,  and  which, 
therefore,  were  not  then  suable,  except 
under  the  special  provisions  of  the  stat- 
ute, which  should  have  been  set  forth,  It 
the  purpose  was  to  embrace  them  in  that 
action,  constituted  any  part  of  the  cause 
of  action  in  tlie  former  case.  Anderson  v. 
Pilgram,  30  S.  C.  499,  9  S.  E.  Rep.  587.  So 
that  we  are  not  prepared  to  admit  that 
the  record  in  the  former  action  of  itself  is 
sufficient  to  show  that  the  issues  present- 
ed by  the  complaint  in  the  present  action 
were  the  same  as  those  presented  by  the 
former  complaint,  or  were  even  necessari- 
ly involved  therein.  But,  under  the  aa- 
tborities  above  cited,  it  is  quite  sufficient 
to  show  that  the  record  relied  on  as  a 
bar  leaves  it  doubtful  as  to  what  issues 
were  therein  determined.  The  contention 
of  the  appellant  that  the  former  action 
may  and  should  be  regarded  ns  an  action 
to  rescind  the  originaicontractforthe  sale 
of  the  property, aud  to  recoverthe  proper- 
ty sold,  or  its  value,  from  the  defendant, 
upon  the  ground  that  be  had  failed  to 
comply  with  his  part  of  the  original  con- 
tract, cannot  he  sustained.  It  seems  to 
us  that  the  original  complaint  is  conspic- 
uously wanting  in  tlie  necessary  allega- 
tions for  that  purpose.  On  the  cont'-ary. 
the  allegations  of  the  complain  t,  as  well 
as  the  answer  in  the  first  action,  show 
that  the  defendant  had  fully  complied 
with  the  terms  of  the  original  contract 
for  the  sale  of  the  property.  The  sale  of 
the  property  was  on  a  credit,  and,  in  com- 
pliance with  the  terms  of  the  sale,  the  de- 
fendant had  executed  the  obligations  to 
the  plaintiff  stipulated  for.  and  had  re- 
ceived possession  of  the  property.  So 
that  the  only  ground  of  complaint  which 
the  plaintiff  had  or  could  have  had  against 
the  defendant  was  his  failure  to  meet 
those  obligations  as  they  became  due; 
and  this,  as  we  understand  it,  was  the 
only  demand  made  upon  the  defendant  in 
the  former  action,  and  did  not  and  could 
not  involve  any  demand  for  a  failure  to 
meet  obligations  which  bad  not  then  ma- 
tured. The  fact  that  the  plaintiff  de- 
manded, in  his  previous  complaint,  dam- 
ages to  an  amount  much  larger  than 
those  which  would  have  ensued  from  the 
breach  of  the  first  two  contracts,  (the 
only  ones  which  had  then  matured,) 
which  amount  seems  to  have  been  very 
nearly  the  same  as  the  amount  of  the  pur- 
chase money  of  the  property  sold,  is  ot 
no  consequence  whatever;  for  nothing  is 
better  settled  than  that  the  demand  for 
relief  constitutes  no  part  of  titecauseol 
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action,  and  cannot  Rive  character  to  it. 
Balle  V.  Moseley,  13  S.  C.  439;  Levi  v. 
Lege,  23  S.  C.  282.  The  Judgment  of  this 
court  is  that  the  judgment  ot  the  circuit 
court  be  affirmed. 

McOowAN,  J.,  concurs. 

(34  S.  C.  292)  

Hale  t.  Columbia  &  O.  B.  Co. 

(Supreme  Court  of  S<mth  CaroUna.    A-ag.  11, 
1891.) 

RaIUIOAO  COMPAinBS  —  IlMUBISS  TO  PEaSONS  ON 

Track. 

1.  In  an  action  against  a  railroad  company 
to  recover  damages  lor  the  negligent  killing  of 
plaintiS'3  decedent,  it  appeared  that  deceased 
was  a  jeweler,  and  often  went  to  defendant's 
oJDBce  to  obtain  the  correct  time;  that  it  was  not 
necessary  for  him  to  cross  the  track,  bnt  that  on 
the  day  of  Uie  accident  he  went  to  see  an  engine 
which  was  being  repaired  on  the  side  track,  and 
while  standing  between  the  tracks  (there  being 
a  space  of  about  10  to  15  feet  between  them)  he 
was  struck  by  the  steps  of  a  passing  coach,  and 
thrown  under  the  wl'eels.  The  acoident  occurred 
in  the  yard  while  the  switch-engine  was  shifting 
cars,  and  running  at  the  rate  of  about  10  miles 
per  huul.  The  yard  was  surrounded  by  public 
streets.  No  signals  were  given  of  the  approach- 
ing train.  Meld,  that  the  company  was  not  lia- 
ble. 

2.  Gen.  Ht  B.  C.  i  1483,  required  railway 
corporations  to  ring  a  bell  or  sound  a  whistle  at 
a  distance  of  .500  yards  from  all  public  crossings. 
Section  1529  makes  a  railway  corporation  liable 
for  injuries  to  persons  resulting  from  collisions 
at  such  crossings  for  failure  to  give  the  signals, 
unless  the  person  injured  was  guilty  of  gross 
negligence.  Held,  that  one  injured,  while  stand- 
ing in  the  switch-yard  of  the  railroad  company, 
and  not  passing  over  a  crossing,  could  not  re- 
corer  under  the  above  statutes,  though  the  yard 
was  surrounded  by  streets,  and  the  required  sig- 
nals were  not  given  by  the  company.  Following 
Neely  v.  Railroad  Co.,  11  8.  £.  Rep.  636. 

Appeal  from  common  pleas  circuit  court 
of  Greenville  county ;  Alduicb,  Judge. 

Action  by  William  R.  Hale,  adrolQistra- 
tor  of  B.  Werle.  deceased,  against  the  Co- 
lumbia &  Greenville  Railroeul  Company, 
to  recover  damages  for  the  negligent  kill- 
ing of  plaintiff's  decedent.  Judgment  for 
defendant.    PlaintiH  appeals.    AfHrmed. 

Wetttmoreland  &  Baynaworth,  for  ap- 
pellant. Wella  &  Orr  and  J.  S.  Cotbran, 
for  respondent. 

McIvEB,  .1.  This  was  an  action  brought 
by  the  plaintiff,  as  administrator  of  Ber- 
thold  Werle,  deceased,  against  the  defend- 
ant company,  to  recover  damages  for  the 
killing  of  the  deceased  by  the  alleged  neg- 
ligence of  the  defendant  company  In  mov- 
ing its  train,  for  the  benefit  of  the  wife  of 
the  deceased.  The  plaintiff  offered  testi- 
mony tending  to  show  that  the  deceased 
was  a  watch-i"epalrer,  living  in  the  city  of 
Green  vllle,  a  nd  was  accustomed  to  go  to  the 
telegraph  office  of  the  defendant  company, 
which  was  located  near  the  railroad  track, 
on  the  side  next  the  city,  for  the  purpose 
of  obtaining  the  correct  time  as  trans- 
mitted daily  from  Washington,  so  that  it 
was  not  necessary  for  the  deceased  to  cross 
the  track  or  go  on  it  for  the  purpose  of 
reaching  the  telegraph  office;  that,  on  the 
occasion  when  the  unfortunate  disaster 
occurred,  the  curiosity  of  deceased  to  see 
certain  woric  which  was  being  done  on  a 
freight-engine  standing  on  the  sidetrack 


Induced  him  to  cross  the  side  track,  and, 
while  standing  between  the  side  track 
and  the  main  line,  separated  by  a  distance 
of  some  10  or  15  feet,  he  was  struck  by 
the  steps  of  a  passenger-car,  which  "jutted 
out  about  six  inches  from  the  body  of  the 
coach,"  whereby  he  was  thrown  under 
the  wheels  of  the  coach,  and  the  whole 
train  ran  over  his  leg,  crushing  it  to  such 
an  extent  us  to  cause  his  death  within  the 
ensuing  24  hours;  that  this  passenger-car 
was  being  pushed  back  by  a  shifting-engine 
used  for  the  purpose,  which  was  moving 
at  a  speed  of  about  10  miles  an  hour;  that 
the  accident  occurred  in  the  railroad  yard, 
through  and  along  which  persons  were  ac- 
customed to  puss  for  their  own  conven- 
ience, though  the  whole  yard  was  sur- 
rounded by  public  streets,  and  that  those 
in  charge  of  the  shifting-engine  gave  no 
signal  of  their  approach,  either  by  ringing 
the  bell  or  blowing  the  whistle,  or  other- 
wise, and  that  no  person  was  at  the  rear 
of  the  backing  train  as  a  lookout;  that, 
when  the  deceased  was  struck,  the  engi- 
neer of  the  freight  engine  shouted  to  the 
engineer  of  the  shifting-engine,  and  the 
deceased  cried  ont  in  distress  three  times, 
but  the  moving  train  was  not  stopped 
until  after  it  had  passed  over  the  leg  of  de- 
ceased. At  the  close  of  the  testimony  ad- 
duced by  the  plaintiff  the  defendant  made 
a  motion  for  a  nonsuit,  which  was  grant- 
ed upon  the  ground  that  the  plaintiff  had 
failed  to  offer  any  evidence  tending  to 
show  negligence  upon  the  part  of  the  de- 
fendant company,  or  of  its  agents  or  serv- 
ants; and,  judgment  having  been  entered 
accordingly,  the  plaintiff  appeals  upon  the 
several  grounds  set  out  in  the  record. 
Without  considering  these  grounds  in  de- 
tail, we  propose  to  consider  and  determine 
the  fundamental  question  whether  his 
honor.  Judge  Alurich,  erred  in  holding 
that  there  was  no  evidence  tending  to  show 
negligence.  It  s.3ems  that  while  the  judge  . 
granted  the  motion  In  a  short  order  with- 
out assiening  any  reasons,  yet  he  did  so, 
verbally,  before  signing  the  order,  and  his 
remarks  seem  to  have  been  taken  down 
by  the  stenographer,  and  are  Incoi-porated 
in  the  "case."  An  examination  of  those 
remarks  will  show  that  there  is  not  the 
Klighteat  foundation  for  such  of  the 
grounds  of  appeal  as  impute  error  in 
granting  the  motion  upon  the  ground  of 
contributor.v  negligence  on  the  part  of  the 
deceased.  On  the  contrary,  the  circuit 
judge,  in  express  terms,  declared  that  lie 
could  not  consider  the  question  of  contrib- 
utory negligence  on  a  motion  for  a  non- 
suit, and  expressly  recognized  the  rule 
laid  down  in  several  cases  recently  decid- 
ed, that  the  only  question  for  him  to  de- 
termine was  whether  there  was  an  entire 
absence  ot  testimony  to  support  all  or 
any  of  the  necessary  and  material  allega- 
tions in  the  complaint,  and  reached  the 
conclusion  that  there  was  no  evidence  to 
support  the  averment  that  the  death  of 
the  deceased  was  caused  by  any  negli- 
gence on  the  part  of  thedefendantcompa- 
ny,  its  servants  or  agents.  So  that  the 
only  practical  question  in  this  case  is 
whether  there  was  any  error  on  the  part 
of  the  circuit  judge  in  reaching  this  con- 
clusion, for  there  can  be  no  doubt  that  the 
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allegation  of  negligence  was  a  necessary 
and  material  allegation,  and,  anleas  some 
evidence  was  oCfered  to  sastaln  it.thenon- 
snlt  was  properly  granted.  It  is  trne  that 
the  circait  judge  also  hold  that  the  place 
where  the  injury  complained  of  was  re- 
ceived was  not  a  "traveled  place, "and 
hence  the  nroTlsions  of  Qen.  St.  §§  1483, 
1529,1  aid  not  apply;  and  that  this  also  is 
made  the  basis  of  one  of  the  othergrounds 
of  appeal ;  bu  t  the  correctness  ot  the  judge's 
ruling  is  so  completely  vindicated  by  the 
recent  decision  of  this  court  in  the  case  of 
Neely  v.  Railroad  Co.,  33  8.  C.  136, 11  S.  B. 
Bep.  636,  that  it  cannot  be  necessary  to  say 
more  upon  the  subject.  In  the  first  place, 
we  agree  with  the  circuit  judge  that  the 
point  where  the  disaster  occurred  was  not 
a  "traveled  place,"  in  the  sense  of  these 
words  as  used  in  the  statute,  which 
manifestly  contemplates  a  way  along 
which  persons  are  not  only  accustomed, 
but  have  a  right,  to  travel,  and  certainly 
does  not  include  a  railroad  yard ;  and  in 
the  second  place  the  deceased  was  not  in- 
jured  while  crossing,  or  attempting  or  in- 
tending to  cross,  the  railroad  track,  and 
therefore  the  provisions  of  the  statute  do 
not  apply;  lor,  as  is  said  by  the  late  chief 
Justice  In  the  case  just  cited:  "There  can 
be  no  donbt  but  that  the  object  of  these 
sections  [1488  and  1629]  was  to  prevent 
collisions  wbieta  might  occur  between 
persons  attempting  to  cross  the  track  of 
the  railroad  and  the  locomotive  and  cars 
approaching  the  crossing  at  the  same 
moment,  and  the  provisions  of  the  act  did 
not  Include,  nor  was  the  act  intended  to 
include,  injuries  inflicted  upon  bynsranders 
not  intending  to  cross. " 

The  only  remaining  question,  therefore. 
Is  whether  there  was  error  in  holding  that 
there  was  an  absence  of  any  testimony 
tending  to  show  negligence  on  the  part  of 
defendant.  After  a  careful  examination 
of  the  testimony,  as  set  out  In  the  case, 
we  must  say  that  we  have  failed  to  dis- 
cover any  evidence  tending  to  show  Negli- 
gence. We  do  not  see  that  the  defendant 
either  did  anything  which,  under  the  clr- 
eniustances.  It  ought  not  to  have  dune,  or 
that  it  omitted  to  do  anything  which  it 
ought  to  have  done.  It  appears  that  the 
defendant  was  shifting  Its  train.  In  its  own 
yard,  in  the  usual  way.  and  that  the  de- 
ceased was  where  he  had  no  legal  right  to 
be,  and  where  the  servants  of  the  company 
bad  no  reason  to  suppose  he  would  be, 
and  hence  there  was  no  occasion  for  them 
to  keep  a  lookout,  or  give  signals  that  a 
train  was  approaching.  We  suppose  they 
were  doing  what  was  probably  done  every 
day  in  the  same  way,  and  doubtless  many 
times  a  day.  But  even  if  those  in  charge 
ot  the  sbif ting-engine  saw,  or  ought  to 


>OeD.  St  B.  C.  {  M8S,  requires  railway  corpo 
rations  to  ring  a  bell  or  sound  a  whistle  at  a  dis- 
tance ot  QUO  yards  from  all  publin  urossinbs. 
Section  1629  makes  a  railway  corporation  liable 
tor  injuries  to  persons,  resulting  from  collision 
at  such  crossings  for  failure  to  ^ve  the  signals, 
unless  the  person  injured  was  guilty  of  gross 
negligence. 


have  seen,  the  deceased  standing  between 
tbe  main  line  and  the  side  track  where  the 
freight  engine  which  he  was  watching 
stood,  they  would  have  had  no  reason  to 
apprehend  that  ho  wns  within  reach  of  the 
shifting  train,  as  there  was  ample  room 
for  blm  to  stand  there  in  safety,  as  the 
evidence  was  that  the  two  tracks  were 
some  10  or  16  feet  apart.  Even  If  be  bad 
been  standing  on  the  track,  where  he  had 
no  right  to  be,  and  where  defendant  did 
have  a  right  to  move  its  train,  accustomed 
as  he  was  to  visit  the  depot  and  telegraph 
office,  ho  must  have  known  that  the  tracks 
were  used  for  shifting  trains  dally,  and 
the  engineer  in  charge  of  tbe  shifting-en- 
gine wnnld  naturally  assume  that  he 
would  get  out  of  the  way.  But,  more 
than  this,  one  of  the  plaintiff's  witnesses, 
who  was  within  20  feet  of  deceased  when 
he  was  struck,  though  he  saw  the  shifting 
train  approaching,  gave  no  warning  to 
tbe  deceased,  for  tbe  reason  that  he  did 
not  see  that  be  was  In  any  danger,  and 
yet  tbe  plaintiff  asks  that  the  court  shall 
assume  that  those  in  charge  of  tbe  shift- 
ing-train saw,  or  ought  to  have  seen, that 
deceased  was  in  a  position  of  danger. 
The  eighth  ground  of  appeal  Is  based  up- 
on a  misrepresentation  of  the  testimony 
In  that  It  exaggerates  the  distance  which 
tbe  steps  of  the  passenger-car  extended  be- 
yond the  body  of  the  coach,  and  assumes 
that  this  projection  was  unusual,  and  was 
tbe  cause  of  the  Injury.  There  was  abso- 
lutely no  testimony  that  this  projection 
was  the  cauKO  of  the  Injury,  as  It  was  pos- 
sible, from  tbe  evidence,  that  the  car  might 
have  struck  the  deceased,  standing  within 
two  feet  of  tbe  main  line,  even  If  there  had 
been  no  steps  to  the  car;  and  we  think 
there  was  no  evidence  that  the  steps  were 
of  an  unusual  kind,  for  the  only  witness 
who  speaks  upon  this  subject  Is  Garrett, 
who  does  not  even  claim  to  have  been  an 
expert,  and  all  that  even  be  says  Is  in  an- 
swer to  the  question:  "Have  you  ever 
seen  any  other  coach  that  way?**  "I  have 
never  noticed  one,  If  they  did."  This  It 
seems  to  us  is  very  far  from  affording  any 
evidence  that  there  was  anything  peculiar 
or  unusual  In  the  steps  of  that  particular 
car.  It  is.  however,  contended  tliat  the 
failure  to  stop  the  shifting  train  after  the 
bind  wheels  of  the  passenger  coach  had 
passed  over  the  leg  of  the  deceased,  before 
the  other  wheels  of  the  coach,  and  those 
of  the  tender  and  engine  could  reach  the 
unfortunate  man,  affords  evidence  of  neg- 
ligence on  tbe  part  of  those  in  charge  of 
the  shifting-engine.  But  there  is  not  tbe 
slightest  evidence  that  tbe  train  could 
have  been  stopped  in  so  short  a  distance, 
even  by  the  exercise  of  the  utmost  effort 
and  skill ;  and  surely  It  Is  not  to  be  in- 
ferred, without  evideace,  that  those  in 
charge  of  theshlftlng-train  would  be  guilty 
of  BO  barbarous  and  cruel  an  act  as  to 
wantonly  run  over  a  human  being  in- 
capable of  moving  out  of  the  way.  The 
judgment  of  this  court  Is  that  the  judg- 
ment of  the  circuit  court  be  affirmed. 

McOowAN,  J.,  concons. 
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Atlantic  Phosphate  Co.  v.  Sullitan. 

(.Supreme  Court  of  South  Carolina.    Aug.  11, 
1891.) 

CosntAOT  OF  Salb  —  What  Ck>NSTiTUTW  —  Bvi- 

DBNCB — R«FI.y. 

1.  A  written  offer  to  sell  defendant  100  tons 
of  fertilizer,  "with  the  privilege  of  200  tons  mote 
at  the  same  price  if  in  stock  uusold  or  when 
wanted"  by  defendant,  was  made  by  plaintiff's 
salesman,  subject  to  approval  by  plaintiff's  gen- 
eral agent,  and  was  returned,  indorsed  "Ap- 
prored"  by  the  general  agent,  with  a  letter, 
written  by  his  direction,  stating  that  the  contract 
for  100  tons  was  a^jproved,  but'  that  plaintiff  could 
not  now  promise  to  snpplymore  than  that,  field, 
that  the  court  properly  ctkarged,  in  an  action  for 
the  price  of  the  100  tons,  that,  If  the  offer  was 
approved  by  the  general  agent,  and  the  letter 
\mtten  by  his  direction,  and  the  two  were  sent 
together  to  defendant,  the  original  offer  and  the 
letter  constitnted  the  contract  between  the  par- 
Uee. 

2.  The  court  properly  refused  to  char^  at 
defendant's  request  that,  if  plaintiff  had  on  nand 
or  could  have  shipped  when  demanded  the  200 
tons,  and  failed  to  do  so,  plaintiff  was  responsi- 
ble tor  damages  sustained  by  defendant  because 
of  such  failure. 

8.  The  letter,  being  a  part  of  the  contract, 
was  competent  evidence. 

4.  The  allegations  of  a  coanter-olaim  are 
sufficiently  put  in  issue  by  a  reply  stating  that 
plaintiff,  "replying  to  the  counter-claim,  denies 
the  same. " 

Appeal  from  common  pleas  circuit  coart 
of  Greenville  county;  Izlab,  Jad^e. 

Action  by  Atlantic  Phosphate  Company 
against  John  D.  Sullivan  for  goods  sold 
and  delivered  to  defendant  under  a  writ- 
ten contract.  A  counter-claim  was  plead- 
ed by  defendant.  Verdict  and  Judgment 
(or  plalntlK,  and  defendant  appeals.  Af- 
firmed. 

The  plaintltf  Introduced  in  evidence  a 
written  utfer  by  his  agent  na  follows: 
"Mr.Jolin  D. Sullivan— Dear  Sir:  I  hereby 
oOer  to  sell  yon  (or  account  nf  the  Atlantic 
Phosphate  Company,  b(  Charleston,  S.  C, 
the  folio  wing  fertilizers,  at  their  works 
CD  Aohley  river,  on  the  terms  and  at  the 
prices  hereinafter  named,  subject  to  the 
approval  o(  the  general  agents  at  Charles- 
ton: (100  tons  of  fertilizer,)  with  prlvl- 
\ege  of  two  hundred  tons  more  at  same 
prices,  if  In  stock  unsold  when  wanted,  or 
when  you  notify  us  yon  will  want  It. 
•  •  •  G.  W.  MelTBB,  Traveling  Agent. 
Accepted  in  duplicate,  January  12,  18M8. 
John  D.  Sdllivan.  Approved  January  16, 
1888.  Pblzbr,  Bodoerb  &  Co.,  General 
Agents."  After  the  introduction  of  the 
testimony  the  court  charged  the  ]ury  as 
follows:  "This  action  was  brought  by 
tiie  plalntlfl  to  recover  the  value  of  one 
hundred  tons  of  fertilizers  alleged  to  have 
been  sold  and  delivered  by  the  plalntlH  to 
Mr.  John  D.  Sullivan,  the  defendant,  and 
for  which,  it  1h  alleged,  he  has  not  paid. 
The  defendant  admits  the  corporation 
of  the  plaintiff.  But  while  he  admltfl  that 
he  received  the  one  hundred  tons  of  fertil- 
izers, he  sets  it  up,  by  way  of  detenMe,that 
he  was  Induced  by  the  plaintiff  to  get  two 
hundred    additional    tuns,  and  that  the 

Elaintiff  having  failed  to  deliver  the  two 
nndred  additional  tons,  that  he  had  to 
get  guano  elsewhere,  and  that  he  was 
damaged  by  this  breach  of  the  contract 
■altered  Into  between  the  defendant  and 


the  plaintiff  for  the  two  hundred  addi- 
tional tons,  and  he  sets  up  a  counter- 
claim for  damages  for  that  breach  of  con- 
tract. Now.  a  counter-claim  is  in  the  nat- 
ure of  a  cross-action.  The  defendant  sets 
up  these  facts  as  a  counter-claim,  by  which 
he  says  he  was  damaged  by  that  failure 
to  deliver  to  the  extent  of  f  2,000.  Now,  I 
charge  you  In  reference  to  this  contract : 
The  construction  of  this  contract  Is  a  mat- 
ter of  law  for  the  court,  and  I  charge  you 
that  this  offer  to  sell  by  the  traveling 
agent,  Mr.  Mclver,  to  Mr.  Sullivan,  on  the 
12tb  of  January,  1888,  did  not  become  a 
complete  contract  until  it  was  submit- 
ted to  Pelzer,  Rodgers  &  Co.,  in  Charles- 
ton, for  their  approval.  That  up  to  that 
time  no  party  was  bound  by  the  contract, 
and  when  It  was  submitted  to  Pelzer,- 
Rodgem  &  Co.,  in  Charleston,  If  they  had 
approved  of  that  contract,  then  it  would 
have  become  a  binding  contract  upon 
all  of  the  parties  here,  and  Pelzer, 
Rodgers  &  Co.  would  have  been  bound  to 
have  complied  with  the  terms  of  that  con- 
tract; and  also  the  defendant  would  have 
been  bound  by  the  terms  of  it.  .Now,  you 
have  heard  the  testimony  of  Mr.  Mclver 
that  these  duplicates  were  to  be  sent  to 
Charleston,  to  be  submitted  to  Pelzer, 
Rodgers  &  Co.,  and  that  it  was  returned 
to  Mr.  Sullivan,  together  with  this  letter. 
If  you  believe  from  the  testimony  that  this 
contract  was  signed  by  Pelzer,  Rodgers  & 
Co.,  and  that  this  letter  was  written  by 
their  direction,  and  that  the  two  were  sent 
tugether  to  Mr.  John  D.  Sullivan,  then 
this  original  offer  for  sale  and  the  letter 
together,  I  charge  you,  made  the  contract 
between  the  parties.  If  this  paper  had 
stood  alone,  and  no  letter  had  been  sent, 
I  ubargH  you  that  this  would  have  been 
the  contract,  and  before  Mr.  Sullivan 
could  have  recovered  he  would  have  to 
show  that  the  Atlantic  Phosphate  Com- 
pany had  in  stock  and  unsold  at  the  time 
he  ordered  the  same  the  two  hundred  tons 
additional.  Now,  If  this  paper  bad  stood 
by  Itself  it  would  have  shown  that,  for  it 
says:  'With  the  prlvllej^e  cf  two  hundred 
tons  if,  when  ordered,  the  plaintiff  had  the 
same  in  stock  and  unsold.'  Defendant 
would  have  had  to  tihow  that  they  had 
that  much  in  stock  and  uusold  when  be 
ordered.  I  call  your  attention  to  that  In 
case  you  should  come  to  the  conclusion 
tha  t  these  two  papers  did  not  go  together 
and  did  not  make  up  the  contract.  For, 
taking  that  as  the  contract  alone,  then  I 
say,  that  the  teatlmcmy  would  have  to 
show  that  Mr.  Sullivan  had  ordered  his 
two  hundred  tons,  and  that  they  had  in 
stock  at  that  time,  uusold,  two  hundred 
tons.  Now,  the  letter  which  was  written 
by  Mr.  Freeman,  you  will  recollect,  was 
written  on  the  24th  of  February,  which 
was  eight  days  after  this  offer  was  made, 
and  I  do  not  recollect  the  testimony 
whether  In  that  eight  days  Mr.  Sullivan 
had  demanded  these  two  hnndred  tons  or 
not.  Now,  I  say  that  the  traveling 
agent,  Mr.  Mclver,  could  not  act  outside 
of  the  authority  which  was  given  him, 
and  if  he  did,  it  would  not  bind  Pelzer, 
Rodgers  &  Co. .because  he  could  not  make 
a  contract  binding  Pelzer,  Rodgers  &  Co. 
until  the  offer  was  sent  iu  lor  approval. 
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Now,  If  yon  come  to  the  conclusion  that 
this  paper  was  sent  alone,  and  that  Mr. 
Sullivan  demanded  the  two  hundred  addi- 
tional tons,  and  that  they  had  two  hun- 
dred tons  in  stock,  and  It  was  unsold  at 
the  time,— I  say  if  he  was  standing  on 
this  paper  alone,— why  Pelzer,  Rodgers  & 
Co.  would  be  liable  lor  such  damages  as 
you  think  he  has  sustained  by  reason  ol 
plaintiff's  failure  to  keep  the  contract. 
But  if  yon  come  to  the  conclusion  that 
this  letter  was  written  by  direction  of  Pel- 
zer, Rodgers  &  Co..  and  was  sent  with 
this  contract  to  defendant,  and  that  this 
paper  was  signed  by  Pelzer,  Rodgers  & 
Co..  then  it  was  not  any  more  than  a  con- 
tract for  the  sale  of  one  hundred  tons  of 
gnauo,  and  you  will  ascertain  from  the 
testimony  whether  it  has  been  paid  for  or 
not.  If  you  come  to  the  conclUHlon  that 
the  contract  was  only  for  one  hundred 
tons,  and  that  that  one  hundred  tons 
was  not  paid  for.  It  would  be  your  duty 
to  find  your  verdict  for  the  plaintiff  for 
$1,800,  or  whatever  the  balance  is,  with 
interest  from  May  1, 1889.  On  the  other 
hand,  if  you  come  to  the  conclusion  that 
they  approved  for  the  whole  amount,  and 
they  had  it  on  hand  and  unsold  when  or- 
dered by  defendant,  and  did  not  ship  it, 
why  then  you  will  ascertain  what  dam- 
ages, if  any,  Mr.  Sullivan  has  suffered, 
and  your  verdict  will  then  be  for  the  differ- 
ence between  the  damages  Mr.  Sullivan 
claims  and  what  he  owes.  I  have  been 
requested  by  the  defendant  to  charge  you : 
'First.  That  the  plaintiff  is  bound  by  the 
contract  as  signed  and  approved  by  Pel- 
zer, Rodgers  &  Co.,  and  its  terms  are  not 
affected  by  the  letter  written  by  Mr.  G.  W. 
McTver  and  addressed  to  the  defendant.' 
I  refuse  to  charge  you  that.  'Secund. 
That  if  the  jury  believe  from  the  evidence 
that  the  plaintiff  had  on  hand,  or  could 
have  shipped  to  the  defendant  when  de- 
manded, the  two  hundred  tons  of  fertilizer 
referred  to  in  the  contract,  or  any  part 
thereof,  and  failed  so  to  ship  the  same, 
then  the  plaintiff  is  responsible  for  any 
damage  sustatued  by  the  defendant  by  rea- 
son of  such  failure.'  I  charge  you  that 
that  is  a  good  proposition  if  the  evidence 
satisfies  you  that  the  plaintiff  had  two 
hundred  tons  on  hand  and  unsold,  and  re- 
fused to  ship  it,  if  they  were  bound  under 
the  contract  to  ship  it.  Take  the  record. " 
Perrj  &  Hey  ward,  for  appellant.  Wells 
A  Orr,  for  respondent. 

MoIvER,  J.  The  action  in  this  case  was 
to  recover  from  defendant  the  amount 
claimed  to  be  due  plaintiff  for  100  tons  of 
•  commercial  fertilizers,  alleged  to  have 
been  sold  and  delivered  by  plaintiff  to  de- 
fendant. The  complaint,  among  other 
things,  contains  an  allegation  that  this 
sale  was  made  under  a  written  agrpement, 
a  copy  of  which  Is  set  out  In  the  "case." 
This  agreement  was  executed  by  the  trav- 
eling agent  of  the  plaintiff,  G.  Walter  Mc- 
Iver,  and  the  defendant,  on  the  12th  of 
January,  1888,  the  terms  of  which  will  be 
hereinafter  more  specifically  stated.  De- 
fendant answered,  admitting  the  execu- 
tion of  an  agreement  for  the  sale  by 
plaintiff  to  defendant  of  certain  fertilizers 
at  tbestipniated  prices  therein  stated,  but 


denying  all  the  other  allegations  of  the 
complaint,  except  as  afterwards  admit- 
ted In  the  answer ;  "that  by  the  terms  of 
the  agreement  made  between  the  plaintiff ' 
and  defendant  the  plaintiff  bound  itself  to 
ship  to  defendant  one  hundred  tons  of  fer- 
tilizers, as  specified  in  said  agreement,  and 
two  hundred  tons  moreat  thesameprices, 
if  in  stock  unsold,  when  ordered  by  de- 
fendant, or  when  notified  by  defendant 
that  he,  defendant,  would  want  It;"  that 
defendant,  relying  upon  this  stipulation 
for  the  delivery  of  the  additional  ^0  tons 
when  wanted,  with  which'  the  agent  of 
plaintiff  represented  that  plaintiff  would 
be  able  to  comply,  entered  into  engage- 
ments with  others  to  furnish  them  with 
said  fertilizers,  and  for  this  purpose  or- 
dered from  plaintiff  said  additional  200 
tons,  but  the  plaintiff  failed  and  refused 
to  ship  the  same  to  defendant,  although 
the  plaintiff  then  had  the  same  in  stock 
unsold ;  that  In  the  mean  time  the  price  of 
fertilizers  bad  advanced  rapidly,  and  de- 
fendant, in  order  to  comply  with  his  en- 
gagements to  others,  was  compelled  to 
buy  ferrllizers  elsewhere,  at  an  advanced 
price,  which  occasioned  him  much  damage 
and  expense,  which  he  sets  up  as  a  coun- 
ter-claim to  plaintiff's  alleged  cause  of  ac- 
tion. The  plaintiff  filed  a  reply  in  these 
words  "The  plaintiff,  replying  to  the 
counter-claim  set  up  in  the  answer  of  the 
defendant  herein,  denies  the  same."  At 
the  trial  defendaat's  counsel  moved  for 
judgment  upon  the  ground  that  the  reply 
contained  no  Hufflclent  denial  of  the  coun- 
ter-claim. Tills  motion  was  relused,  and 
defendant  excepted,  whereupon  the  plain- 
tiff proceeded  to  offer  testimony  in  support 
of  its  claim.  The  written  .  agreement 
above  referred  to  was  offered  In  evidence, 
and  contains,  amonK  other  things,  an 
offer  by  the  traveliug  agent,  Mclver,  to 
sell  to  defendant  the  fertlll«ers  sued  for. 
"subject  to  the  approval  of  the  general 
agents  at  Charleston,  •  •  •  with  priv- 
ilege of  two  hnndred  tons  more  at  same 
prices,  if  In  stock  unsold,  when  wanted. 
or  when  you  notify  ns  you  will  want  It :" 
and  this  paper,  bearing  date  12th  Janu- 
ary, 1888,  Is  signed  by  Mclver,  as  traveling 
agent,  with  these  words  appended:  "Ac- 
cepted In  duplicate.  John  D.  Sulliva.n," 
— with  these  words  following.  "Approved 
January  16th,  1888.  Pelzbr,  Rouobrs  St 
Co.,  General  Agents."  This  agreement 
was  signed  by  Mclver  and  Sullivan  on  the 
day  of  its  date,  12th  January,  1888,  In  du- 
plicate; and  both  copies  wereon  the  same 
day  forwarded  to  Pelzer,  Rodgers  &  Co., 
who  were  shown  to  be  the  Reneral  attents 
of  plaintiff.  In  Charleston.  On  the  16th  of 
January.  1888,  Mclver,  who  had  In  the 
mean  time  returned  to  Charleston,  after 
conference  with  the  general  agents,  wrote 
a  letter  to  defendant,  by  their  directions. 
In  which,  among  other  thinirs,  be  says: 
"I  Inclose  your  contract  of  one  hundred 
tons,  duly  approved.  The  sales  made  by 
the  company  have  been  so  large  In  the  past 
ten  days  (something  like  twelve  thousand 
tons)  that  they  cannot  now  promise  to 
supply  more  than  the  one  hundred  tons 
for  which  your  contract  calls.  Later  on 
we  may  be  able  to  let  you  have  some 
ammonlated  goods,  but  we  have  to  go  in- 
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to  the  market  and  buy  more  materials, 
and  the  prices  will  be  higher.  At  present 
onr  contracts  loot  up  as  mocb  as  we  can 
manufacture  to  Ist  April. "  To  this  letter, 
inclosing:  duplicate  of  tlie  agreement, 
which  was  mailed  on  the  16th  ol  January, 
1888,  and  would  have  been  received  by  de- 
feodant,  in  due  course  of  mail,  on  the  next 
day,  and  which  was  in  fact  received  by 
him,  but  when,  precisely,  does  not  ap- 
pear, though  It  was  about  the  time  It 
was  dne  in  Greenville,  there  does  not  seem 
to  have  been  any  reply.  There  is  testi- 
mony, however,  tending  to  show  that  the 
100  tons  were  shipped  to  defendant,  and 
received  and  used  by  him.  The  defendant 
offered  testimony  tending  to  show  that 
one  of  theinducenients  for  him  to  enter  In- 
to this  agreement  was  the  assurance  of 
the  traveling  agent  that  plaintiff  would  be 
able  to  supply  the  additional- 200  tons 
which  he  ordered,  and,  failing  to  get,  had 
to  go  into  the  market,  and  supply  himself 
at  higherprice8,andotherwi8elncurred  ex- 
pense in  traveling  and  hotel  bills, etc. ;  but 
the  only  evidence  adduced  by  defendant 
for  the  purpose  of  showing  that  plaintiff 
had  "In  stock,  unsold, "atthe  time  defend- 
ant ordered  the  additional  200  tons,  which 
time  the  testimony  does  not  fix,  is  that  of 
bis  witness.  Freeman,  who  says  that,  in 
reply  to  a  letter  from  him  to  Pelzer, 
Rodgers  &  Co.,  written  at  the  instance  of 
defendant,  asking  them  "to  quote  acid 
phosphates,"  they  answered  under  date  of 
aith  January,  1888,  offering  to  sell  the  wit- 
ness "  fifty  tons  pure  acid  phosphate,  in  dis- 
solved bone  bags,  at  f  11.00  per  ton,  spot 
cash,  F.  O.  B.  cars  here,  in  car-load  lots," 
which  price  was  somewhat  higher  than 
that  stipulated  for  in  the  agreement  with 
defendant.  The  case  having  been  submit- 
ted to  the  J  iry  under  the  charge  of  the  cir- 
cuit judge, a  verdict  was  rendered  in  favor 
of  the  plaintiff  for  the  whole  amount 
claimed,  and,  Judgment  having  been  en- 
tered thereon,  defendant  appeals  upon  the 
several  grounds  set  out  in  the  record. 

The  first  ground,  alleging  error  in  the 
ruling  that  there  was  a  sufficient  denial  of 
the  counter-claim  in  plaintiff's  reply,  can- 
not be  sustained.  It  seems  to  us  that  the 
form  of  the  denial  adopted  in  the  reply 
was  quite  sufficient  to  put  in  issue  all  the 
allegations  upon  which  the  counter-claim 
rested. 

The  second  and  third  grounds  impute 
error  to  the  ciTCult  Judge  in  holding  that 
the  letter  of  Mclver  to  defendant  consti- 
tuted any  part  of  the  contract,  or  could 
have  any  effect  upon  it.  1  he  charge  of  the 
Judge  seems  to  be  set  out  in  full  In  the 
"case,"  and  should  be  incorporated  in  the 
report  of  this  case ;  and  in  onr  judgment 
It  fuUy  and  clearly  sets  forth  the  la  w  ap- 
plicable to  this  case.  In  the  first  place, 
the  judge  did  not  instruct  the  Jury  that 
the  letter  constituted  a  part  of  the  con- 
tract, but  his  instruction  practically  was 
this:  That  the  paper  called  the  "agree- 
ment," when  executed  In  Greenville  by  the 
traveling  agent  of  the  plaintiff  and  the  de- 
fendant, amounted  to  nntliihg  more  than 
an  offer  by  the  former  to  sell  the  goods  in 
question  to  the  defendant,  provided  the 
general  agents  in  Charleston  approved; 
and  that  until  such  approval  there  was 


no  contract  binding  on  the  plaintiff  at  all. 
That  this  was  correct  is  manifest  from  the 
express  terms  of  the  paper:  "I  hereby 
offer  to  sell  you,  for  account  of  the  Atlan- 
tic Phosphate  Company  of  Charleston,  S. 
C,  the  following  fertilizers,  •  •  •  aub- 
Ject  to  the  approval  nf  the  general  agents 
at  Charleston."  The  paper,  then,  not  be- 
ing a  contract  until  It  was  so  approved, 
the  Jury  were  instructed  that:  "If  you  be- 
lieve from  the  tastlmony  that  this  con- 
tract was  signed  by  Pelzer,  Rodgers  &  Co., 
and  that  this  letter  wa«  written  by  their 
direction,  and  that  the  two  were  sent  to- 
gether to  Mr.  John  D.  Sullivan,  then  this 
original  offer  for  sale  and  the  letter  to- 
gether, I  charge  you,  made  the  contract 
between  the  parties. "  This  is  very  differ- 
ent from  saying  in  broad  and  unqualified 
terms  that  the  letter  constituted  a  part  of 
the  contract.  The  paper,  as  originally 
signed,  being  nothing  more  than  a  pro- 
posal by  a  subagent  to  sell  on  certain 
terms,  subject  to  the  approval  of  the  gen- 
eral agents,  could  only  become  a  contract 
by  such  approval,  which  might  be  abso- 
lute or  qualified;  and  such  qualification 
might  be  Indicated  either  by  alterations 
in  the  paper  as  originally  written,  or  by 
any  accompanying  writing,— by  letter,  as 
in  this  case, — written  by  or  under  the  di- 
rection of  the  general  agents,  and  trans- 
mitted along  with  the  paper  containing 
the  offer  to  sell,  to  the  defendant,  who 
was  thereby  fully  informed  of  what  the 
parties  authorized  to  contract  were  will- 
ing tu  do;  and,  if  he  was  unwilling  to  ac- 
cept thequallflcations  contained  in  the  ac- 
companying letter,  all  he  had  to  do  was 
to  withdraw  from  the  contract  as  thus 
qualified;  for,  having  accepted  the  offer 
upon  the  terms  originally  proposed,  he 
would  have  had  a  perfect  right  to  with- 
draw when  he  was  notified  of  an  altera- 
tion in  the  terras;  but,  not  having  done 
BO,  he  cannot  now  Insist  upon  terms 
which  he  was  Informed  by  the  agent  ol 
the  persons  competent  to  contract  they 
could  not  agree  to.  Having  received  and 
used  the  100  tons  of  fertilizers,  he  Cdnnot 
escape  from  his  obligation  to  pay  for  the 
same  according  to  the  terms  of  the  con- 
tract, by  insisting  upon  other  terms  orig- 
inally embraced  in  the  offer  to  sell,  but 
practically  erased  therefrom  by  the  letter 
accompanying  the  contract  when  It  was 
returned  to  him.  It  can  scarcely  be  neces- 
sary to  cite  authority  to  show  that  the 
terms  of  a  contract  maybe  contained  in 
several  instruments  of  writing,  which,  as 
is  said  in  2  Pars.  Con t.  503,  "if  made  at 
the  same  time,  between  the  same  parties, 
and  In  relation  to  the  same  subject,  will 
be  held  to  constitutebut  one  contract,  and 
the  court  will  read  them  in  such  order  of 
time  and  priority  as  will  carry  into  effect 
the  Intention  of  the  parties,  as  the  same 
may  be  gathered  from  all  the  instruments 
taken  together."  The  same  doctrine  is 
frequently  exemplified  in  cases  arising  un- 
der the  statute  of  frauds,  as  may  be  seen 
by  reference  to  the  case  of  Varnish  Co.  v. 
Lorick,  29  S.  C.  533,  8  S.  E.  Rep.  8,  and  the 
cases  therein  cited. 

The  fourth  ground  of  appeal  Imputes  er- 
ror on  the  part  of  the  circuit  judge  in  re^ 
fusing  to  charge  the  Jury  "  that  if  the  jury 
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believe  from  the  evidence  tbat  the  plaintitt 
bad  on  hand,  or  could  have  shipped  to  the 
defendant,  when  demanded,  the  two  han- 
dred  tone  ut  fertilisera  referred  to  in  the 
contract,  or  any  part  thereof,  and  failed 
so  to  ship  the  same,  then  the  plaintiff  is 
reaponoible  for  any  damages  sustained  by 
the  defendant  by  reason  of  such  failure." 
The  "case"  does  not  show  that  snch  re- 
qoest  was  rcfased.  On  the  contrary,  the 
lansnage  used  by  the  jndge  was  this:  "I 
charge  yon  that  tbat  is  a  good  proposi- 
tion, if  the  evidence  satisfies  yon  that  the 
plaintiff  had  two  tanndred  tons  on  hand 
and  unsold,  and  refused  to  ship  it,  if  they 
were  bound  nnderthe  contract  to  ship  it ; " 
plainly  meaning  tbat,  if  they  should  come 
to  the  conclusion  tbat  the  letter  had  not 
been  written  under  the  direction  of  Pelcer, 
Rodgers  &  Co.,  or  had  not  been  trans- 
mitted to  defendant  along  with  the  dupli- 
cate copy  of  the  contract  when  returned 
to  him,  as  tbe  previous  part  of  the  charge 
most  clearly  shows.  But,  even  if  the  re- 
quest had  been  refused  outright,  there 
would  have  been  no  error,  for  by  incorpo- 
rating in  the  request  the  words,  "  or  could 
bave  shipped  to  the  defendant,  when  de- 
minded,  tbe  two  hundred  ttms, "  etc.,  the 
whole  request  was  vitiated;  for  there  was 
DO  such  provision  in  tbe  paper  containing 
the  original  offer  to  sell.  Tbe  provision 
tliere  fonnd  was,  "if  in  stock  unsold, " — a 
verydiflerent  thing  from  that  embraced  in 
the  request,  for, even  if  the  plaintiff  did  not 
bave  "in  stock  and  unsold  "the  additional 
number  of  tons  when  ordered,  the  plaintiff 
migbt  still  bave  shipped  them  to  defend- 
ant, by  going  into  the  market  and  buying 
from  othera.  It  is  very  clear,  therefore, 
that  this  request,  as  presented,  could  not 
properly  have  been  charged,  and  tbat  the 
Judge's  remark  when  it  was  submitted 
was  entirely  correct. 

Tbe  fifth  ground— "that  his  honor  erred 
In  allowing  the  letter  of  O.  W.  Mclver  to 
be  put  in  evidence  for  the  purpose  of  con- 
tradicting the  written  contract  of  the 
plaintiff" — CEUinot  be  sustained.  In  the 
first  place,  we  do  not  see  that  any  sncb 
objection  was  interposed  when  the  letter 
was  offered  in  evidence.  But,  waiving 
that,  it  Is  quite  certain  tbat  the  letter  was 
neither  ottered  nor  received  for  the  purpose 
of  contradicting  any  written  contract. 
On  the  contrary.  It  was  offered  as  a  part 
of  the  contract,  and  for  this  purpose  was 
clearly  competent. 

The  only  remaining  ground  of  appeal^ 
imputing  error  to  the  circuit  Judge  "in 
charging  the  Jury  In  respect  to  matters  of 
fact,  is  couched  in  such  general  terms  as 
would  justify  us  in  disregarding  it  alto- 
gether, for  in  tbeexception  there  Is  no  spec- 
ification of  any  instance  In  which  the 
clause  of  the  constitution  upon  which  this 
exception  is  based  has  been  violate<l.  But, 
waiving  this,  we  do  not  find  anything  In 
the  charge  to  sustain  the  exception.  In 
the  folios  ot  the  "case,"  to  which  we  are 
referred  in  appellant's  argument  as  Indi- 
cating that  the  Judge  charged  upon  mat- 
ters of  fact,  we  do  not  see  that  there  was 
any  expression,  or  even  indication  of  opin- 
ion, on  the  part  of  tbe  circuit  jndge  as  to 
any  question  of  fact;  and,  on  the  con- 
trary, all  such  questions  seem  to  have 


been  fairly  and  fully  submitted  to  the  Jnry. 
The  Judgement  of  this  court  Is  that  the 
Judgment  of  tbe  circuit  court  be  affirmed. 


McGowAN,  J.,  concurs. 


DuoKxrr  v.  PooKk 


(M  S.  C.  3U) 


(Supreme  Court  qf  South  CaroUna.    Aug.  11, 
1891.) 

ENTtonro  AWAT  Sbbvamt— Bvidbnob— ExmPLurr 

DAMAegS— HtRMI.KSS  Bbbor. 

1.  Where  defeudant,  in  an  action  forenticlDK 
a  servant  from  his  employer,  offers  tho  serrant 
to  prove  there  was  no  contract  of  employment, 
plaintifl,  having  laid  the  foundation  on  cross- 
examination,  may  prove  in  reply  that  the  serr- 
ant  had  admitted  the  contract  to  others,  for  the 
purpose  of  discrediting  the  testimony  of  the 
servant 

3.  An  instmctlon,  asked  by  defendant,  that 
to  oonstitate  the  relation  of  master  and  servant 
the  terms  ot  the  employment  mast  bind  the  serv- 
ant to  give  his  exclusive  personal  service  to  the 
master  for  the  whole  time  agreed,  was  properly 
modified  to  the  effect  that  the  relation  existed  if 
the  servant  was  boand  to  render  services  for 
snch  time  as  was  usual  and  necessary  in  the 
work  for  which  be  was  engaged. 

8.  One  who  entices  away  a  servant  being  lia- 
ble to  the  master  in  damages  by  tbe  common  law, 
it  was  harmless  error  to  charge  that  such  entice 
ment  was  a  "violation  of  our  statute  for  which 
damages  could  be  recovered, "  though  no  such 
statute  existed. 

4.  An  instraotlon  that  if  defendant,  Imowlng 
that  the  servant  wss  nnder  contract  with  plain- 
tiff, induced  him  to  leave  plaintiff's  employ  be- 
fore the  contract  was  terminated,  defendant 
would  be  liuble  unless  the  servant  voluntarily 
left  before  the  inducement  was  offered,  is  not  ob- 
lectionable  as  not  stating  the  time  when  tbe  in- 
ducement wss  made,  and  when  it  contemplated 
tbe  servant's  abandoning  his  employment. 

6.  Where  the  testimcmy  showed  that  defend 
ant  anted  maliciously  or  in  wanton  disregard  of 
plaintiff's  rights  in  enticing  away  his  servant, 
the  court  properly  charged  that  exemplary  dam- 
ages could  be  awarded. 

Appeal  from  common  pleas  circuit  court 
of  Laurens  county ;  Wallace,  Judge. 

Action  by  Thomas  J.  Duckett  against 
Martin  B.  Pool  for  damages  for  enticing 
away  a  servant.  Verdict  and  Judgment 
for  plaintiff,  and  defendant  appeals.  Af- 
firmed. 

After  introduction  of  the  testimony,  tbe 
court  charged  tbe  Jury  as  follows: 
.  "Counsel  on  either  side  have  submitted 
whatare called 'requeststocharge.'  They 
are  always  statements  of  what,  in  the 
opinion  of  counst^l,  are  legal  principles 
that  arise  out  of  the  case.  I  will  read 
them  to  you,  and,  after  that,  I  will,  in  a 
more  connected  form,  undertake  to  ex- 
plain to  you  what  the  principles  involved 
In  this  case  are.  Tbey  are,  as  presented 
by  thiH  case,  a  little  intricate,  and  it  is 
Important  that  they  should  be  under- 
stood. The  plaintiff  asks  me  to  charge: 
'First.  That  If  the  Jury  believe  from  the 
evidence  that  the  man  Mnrrell  was  under 
contract  with  tbe  plaintiff,  Duckett.  and 
under  said  contract  was  to  work  plaintiff's 
land  under  Ijls  (plaintiff's)  direction  and 
control,  and  to  receive  as  compensation 
therefor  one-half  of  the  crops,  then  said 
Murrell  was  plaintiff's  servant.'  Well,  as 
a  general  statement,  that  is  true,  and  I 
charge  yon  tbat.    'Secoud.   Tbat  it  tb« 
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defendant.,  Pool,  with  a  knowledge  of  the 
said  contract,  Indoced  or  cansed  the  man 
Mnrrell  to  leave  plaintiff's  eroptoyment  or 
violate  hl8  contract,  be  committed  a 
wponE,  and  in  liable  to  plaintiff  for  sncb 
damages  as  he  (plaintiff)  sustained  by 
reason  of  the  said  Marrell  leaving  plain- 
tiff's premises.'  I  cbargeyon  that.  '  Third. 
That,  so  far  as  the  rights  of  the  plaintiff 
and  defendant  are  concerned,  It  was  not 
necessary  that  thecontract  l)etween  Duclc- 
ett  end  Marrell  should  be  in  writing.' 
I  charge  you  that.  'Foartb.  That  if  the 
Jury  believe  from  the  evidence  that  the  de- 
fendant. Pool,  induced  or  caused  Mnrrell 
to  leave  plaintiff's  employment,  and  in  so 
doing  knew  of  the  contract  and  acted  will- 
fally,  then  be  is  liable  to  plaintiff,  not  only 
for  actnnl  damages,  bnt  exemplary  dam- 
ages as  well.  Hiring  one's  servant  after 
notice  of  the  contract  Is  prima  tiusle  evi- 
dence of  enticement.'  I  charge  yon  that. 
I  will  have  more  to  say  to  yon  about  all 
of  these  things  when  we  get  through. 

"The  dtfendant  asks  me  to  charge  yon 
as  follows:  'First.  If  Mr.  Dnckett,  the 
plaintiff,  made  a  verbal  contract  with 
Henry  Mnrrell,  by  the  terms  of  which  he 
was  to  live  on  his  (Duckett's)  farm  and 
work  tor  him  for  the  year  of  1889,  the 
terms  of  that  contract  must  also  be  such 
as  boond  Marrell  to  give  his  exclusive  per- 
sonal service  to  Duckett  for  the  whole 
period  of  time  agreed  upon,  and  under  his 
(Dnckett's)  direction,  nr  he  cannot  re- 
cover any  damages  against  Mr.  Pool  in 
this  action,  and  yon  must  find  a  verdict 
for  the  defendant;  because  It  is  necinsary 
that  the  testimony  establish  the  relation 
of  master  and  servant  before  the  plaintiff 
can  recover  any  damages;  and  in  order 
to  do  so,  when  one  receives  a  portion  of 
the  crops  be  produces  in  ilea  of  wages,  be 
must  be  bound  to  give  his  exclnslve  per- 
sonal services  to  bis  employer,  under  his 
direction,  or  the  relationship  of  master 
and  servant  does  not  exist,  and  this  ac- 
tion cannot  t>e  maintained.'  I  will  charge 
you  that;  but  before  I  get  through  I  will 
saggest  some  explanations  and  modifica- 
tions of  it.  'Second.  If,  however,  yoa 
find  that  there  was  verbal  contract  be- 
tween Duckett  and  the  man  Mnrrell,  by 
theteriBB  of  which  Marrell  was  bound  tu 
render  to  Duckett  his  exclusive  personal 
service  under  his  direction  for  the  year  of 
1889,  and  that  this  contract  was  made  or 
agreed  upon  by  Duckett  and  Murrell  in 
November,  1888,  or  at  any  time  previous  to 
the  last  of  December,  1888,  and  there  seems 
there  was  no  question  that  If  made  at  all 
it  was  in  November,  1888, 1  charge  you,  as 
matter  of  law,  that  such  acontract  was  not 
binding  on  Marrell,  and  he  could  of  his  own 
volition  leave  the  place  or  employment  of 
Mr.  Duckett,  either  after  be  had  entered  bis 
service  under  the  contract  for  1889,  or  be- 
fore be  bad  done  so,  and  enter  the  employ- 
ment of  Pool,  and  be  would  not  be  liable 
to  Mr.  Duckett  for  any  damages  be  may 
have  sustained  by  reason  of  Marrell's  re- 
fusing to  remain  and  carry  out  his  part 
of  the  contract  alleged  to  have  been  made 
for  the  year  1889.'  I  charge  you  that;  and 
I  will  explain  It  to  you  more  fully  before  I 
get  tbronfl^.  'Third.  If  Pool  did  induce 
orentice  the  man  Marrell  to  leave  Duck- 


ett's place  and  employment,  and  those  In- 
ducements only  contemplated  bis  doing 
so  after  his  time  of  service  under  his  con- 
tract with  Duckett  for  1888  had  expired, 
and  before  he  had  entered  upon  hlsalleged 
contract  for  1889,  Pool  is  not  liable  to 
Duckettforany  damages  he  may  have  sus- 
tained by  reason  of  Marrell's  abandoning 
his  allied  contract  with  Dnckett  for 
18S9,  even  though,  except  for  bis  employ- 
ment by  Pool,  be  bad  no  intention  of  leav- 
ing Dnckett's  service  upon  the  expiration 
of  his  term  for  1888.'  I  charge  yon  that, 
with  the  roodiflcatlon  that  I  will  state 
In  my  general  charge.  I  cbargeyon  what 
Is  asked  by  both  sides. 

"Of  coarse, you  all  understand  that  this 
Is  an  action  by  Mr.  Duckett  against  Mr. 
Pool  to  recover  damages  from  Mr.  Pool, 
because,  as  is  alleged,  Mr.  Pool  enticed 
Mr.  Duckett's  servant  a\tay  from  him, 
and  thereby  injured  him,  and  he  therefore 
brings  bis  action  to  be  reimbursed  for  any 
injury  he  has  sustained  by  reason  of  such 
alleged  entlcemeu  t,  and.  for  wha  t  are  called 
'exemplary  damages;'  because,  as  be  al- 
leges, Mr.  Pool  willfully  did  him  this 
wrong.  He  must  be  punished  for  it  by  be- 
ing compelled  to  pay  -exemplary  damages, 
which  is  more  and  which  Is  above  what 
would  be  necessary  to  remnnerate  Mr. 
Dnckett  for  any  loss  that  he  had  sus- 
tained by  his  being  Induced  away.  That  is 
the  action.  Now,  to  enable  you  to  apply 
the  testimony  to  the  issnea  involved, 
yon  must  know  what  a  servant  is,  as  that 
term  is  contemplated  by  the  law.  What 
is  a  servant?  Now,  everybody  has  a  gen- 
eral idea  what  a  servant  Is.  In  logal  con- 
templation, a  man  Is  a  servant  who  en- 
ters the  employment  of  another,  and 
agrees  to  act  under  the  direction  and  con- 
trol of  the  master,  gfenerally  for  compen- 
sation, or  to  d<i  some  specific  thing  under 
the  control  and  direction  of  the  master 
for  compensation ;  whenever  any  one 
dues  that  he  snstains  tbe  relation  of  serv- 
ant to  bis  employer,  and  his  employer  sns- 
tains to  him  the  relation  of  master.  They 
are  master  and  servant.  Now,  in  some 
cases  decided  by  our  own  snpreme  court, 
— a  case  reverted  to  in  argument  of  coun- 
sel, one  called  Huff  V.  Watkins,  25  S.  C. 
24o,  down  herein  Newberry;  another  one 
of  Daniel  v.  Swearengen,-6  S.  C.  297,  over 
here  in  Abbeville,— this  question  as  to  what 
was  a  servant  arose,  and  whether  or  not 
an  agricultural  laborer  who  wori<ed  for 
a  part  of  tb3  crop  upon  the  laud  of  the 
landlord  was  a  servant.  Now.  In  those 
two  cases,  the  court  held  that  such  a  per- 
son was  a  servant,  although  be  worked 
for  a  part  of  the  crop,  and  not  for  what 
is  called  'wages;'  that  is,  payment  in 
money.  But  if  he  worked  for  a  compen- 
sation, or  agreed  to  work  under  tbe  di- 
rection of  bis  employer  In  the  cultivation 
of  a  crop,  for  which  be  was  to  receive  a 
part  of  the  crop  produced  by  his  labor, 
then  he  was  an  agricultural  laborer.— not 
only  an  agricultural  laborer,  but  a  serv- 
ant: and  to  entice  bim  away  from  his  em- 
ployer, from  bis  master,  was  a  violation 
of  oar  statute,  for  which  damagies  could 
be  recovered.  Uo  now  the  first  question 
you  will  have  to  settle  in  this  case,  as  mat- 
ter of  law  and  fact,— dues  tbe  testimony 
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Hatlsfy  yon,  from  what  I  have  stated  to 
yon,  that  this  man  Murrell  was  the  serv- 
ant of  Mr.  Duckett?  Woh  he  employed  by 
Mr.  Duckett  for  a  part  of  the  crop  to 
work  certain  lands  of  Mr.  Duckett  under 
Mr.  Dnckett'a  direction  and  control?  If 
he  was,  he  was  Mr.  Duckett'a  servant, and 
to  entice  blm  away  was  a  violation  of  the 
law.  Now,  In  order  to  constitute  a  serv- 
ant, even  an  at^ricultnral  servant, it  is  not 
necessary  that  he  should  work  the  whole 
year,  but  the  time  he  should  work  is  to 
be  limited  and  described  by  the  contract, 
and  tor  the  time  limited  in  the  contract 
he  la  to  be  under  the  control  of  his  em- 
ployer, and  nnder  his  direction. 

"Now,  if  he  is  employed  to  do  certain 
work  upon  the  farm,  and  that  is  the  con- 
tract, and  he  is  to  do  It  under  the  direc- 
tion of  bis  employer,  all  tbe  time  that  is 
necessary  to  do  that  work,— to  perform 
bis  contract, — why  that  time  belongs  to 
the  master,— to  the  employer.  Tbe  time 
outside  of  thatis  not  embraced  in  the  con- 
trfict,  does  not  belong  to  the  employer, 
and  for  another  to  employ  him  during 
that  time  la  not  a  violation  of  the  em- 
ployer's rights,  or  a  violation  of  our  stat- 
ute. Now,  ]uBt  to  give  a  simple  illustra- 
tion: Suppose  a  servant  was  hired  by 
somebody  here  in  town  to  attend  to  bis 
horse,  and  somebody  who  sleeps  to  him- 
self hires  bim  at  night  to  cut  up  wood,  too. 
That  is  no  violation  of  the  contract  with 
tbe  employer,  because  for  all  time  that  is 
not  necessary  in  tbe  performance  of  tbe 
duties  of  the  contract,  the  labor  incident- 
al to  tbe  relation  that  ho  sustains  to  his 
employer,  that  time  is  his  own.  That  is 
not  under  contract.  He  la  not  bound  to 
render  that,  or  to  give  an  account  of  that 
to  his  employer.  So,  now.  In  the  cultiva- 
tion of  a  crop  for  a  part  of  the  crop  un- 
der tbe  direction  of  the  employer,  all  tbe 
time  that  is  necessary  to  perform  that 
contract  belongs  to  tbe  employer  all 
the  time  outside  of  that  belongs  to  the  em- 
ploye. So  much  for  the  servant.  Now, 
what  is  enticement?  Enticement  Isinduc- 
ing  him  to  break  the  contract,  no  matter 
what  form  it  takes.  If  he  breaks  bis  con- 
tract on  account  of  the  conduct  of  some- 
body else,  why,  that  somebody  else  vio- 
lates tbe  rights  of  tbe  employer,  and  la 
liable  to  all  the  penalties  and  conse- 
quences of  our  statute  upon  the  subject. 
Now,  if  yon  should  And  here  as  a  matter 
of  fact  and  of  law  that  Murrell  was  the 
aervant  of  Mr.  Duckett,  and  that  in  con- 
aeqneuce  of  any  conduct  to  that  end  by 
Mr.  Pool,  Mr.  Pool  knowing  of  the  rela- 
tion of  Mnrrell  to  Mr.  Duckett,  why,  then, 
he  has  enticed  Iiia  servant  away,  and  must 
take  the  consequences  of  bis  act.  Now, 
it  is  alleged  here,  and  was  argued  to  you 
by  counsel,  that  if  this  contract  was  made 
in  November,  I88S,  that  it  related  to  the 
year  1889,  that,  therefore,  it  was  a  verbal 
contract  not  to  be  performed  within  a 
year,  and  therefore,  under  a  statute  that 
we  call  the 'statutes  of  frauds,'  It  was 
not  binding  upon  tbe  parties.  That  is 
so.  If  a, contract  is  made  in  this  state, 
and  reaia  only  in  parol, — I  mean  a  verbal 
contract,- that  la  not  to  be  performed 
within  a  year,  it  does  not  bind  the  parties. 
They  are  not  bound  by  it.    And  if  Mr. 


Duckett  and  this  man  Murrell  made  aeon- 
tract  for  1H89  by  word  of  mouth  in  No- 
veml)er,  1888,  it  did  not  bind  Murrell,  and 
It  did  not  bind  Mr.  Duckett.  Either  one 
of  them  could  disregard  it,  without  tbe 
other  having  any  right  to  have  damages 
or  to  compel  its  performance;  and  that 
is  the  la  w  with  regard  to  all  verbal  con- 
tracts, contracts  of  master  and  servant, 
or  any  other  contract.  When  any  verbal 
contract  now,  a  contract  resting  in  parol, 
is  made,  if  it  Is  not  to  be  performed  with- 
in a  year,  that  contract  does  not  bind  the 
parties  to  it.  Neither  has  any  legal  right 
uuder  it.  Now,  you  see,  this  was  made  in 
November,  and  it  was  to  relate  to  1889, 
and  that  was  not  to  be  performed  within 
a  year  from  the  date  of  the  contract.  It 
was  in  November;  the  year  would  ran  out 
in  November,  1889;  and  this  was  not  to  be 
performed  until  the  expiration  of  the  year 
1889.  Now,  while  neither  of  the  parties 
tocontracts  like  that  haveany enforceable 
legal  right  under  it,  still  they  can  go  ou 
and  perform  Jt  if  they  want  to.  It  Is  a' 
violation  of  no  law  for  them  to  go  on 
and  perform  the  contract  If  they  want  to. 
It  is  done,  and  men  do  it  every  day.  Men 
make  contracts  of  that  sort,  and,  while 
neither  are  bound  by  it.  still  they  both  go 
on  and  perform.  And  if  there  was  aeon- 
tract  or  hiring,  a  contract  intended  to  es- 
tablish the  relation  of  moster  and  serv- 
ant, of  that  sort  which  is  not  binding  up- 
on either  party,  still  both  can  go  on  and 
perform,  and  a  stranger  must  not  Inter- 
fei*e  to  prevent  the  performance. 

"So,  now,  if  you  find  that  there  was  a 
contract  of  this  sort  betwixt  Mr.  Duckett 
and  Mnrrell,  neither  was  bound  by  it,  and 
both  can  go  on  and  perform  it;  and  if 
Mr.  Pool  comes  in  and  interferes,  and  by 
his  interference  and  on  account  of  his  In- 
terference Murreli  jumpa  hia  contract,  and 
goes  and  lives  with  him,  Mr.  Pool  is  juat 
as  reaponsible  for  his  act  as  if  Murrell  had 
been  bonnd  by  the  contract  that  he  had 
made  with  Mr.  Duckett.  Just  the  same 
exactly,  notwithstanding  Murrell  was  not 
bound  to  perform  it;  notwithstanding  he 
might  voluntarily  abandon  Mr.  Duckett's 
plantation  whenever  he  saw  lit;  still  nei- 
ther Pool,  nor  anybody  else,  bad  a  right 
to  induce  him  to  do  it  by  any  act  upon  hia 
part;  and  if  you  find  that,  in  consequence 
of  anything  that  Mr.  Pool  did,  Mnrrell 
left  and  violated  a  contract  that  did  not 
bind  him,  still  Pool  Is  just  as  liable  as  it 
Murreli  was  bound.  Bat  uowyousee Mur- 
rell bad  a  right  to  go  it  he  wanted  to, 
notwithatanding  the  contract,  because  it 
was  a  verbal  contract,  not  to  be  per- 
formed within  a  year.  He  bad  a  right 
to  go,  and,  if  Murrell  went  away  or  out 
of  his  own  head  determined  that  he  would 
not  perform  that  contract,  no  matter 
what  he  did  as  evidence  of  hia  determina- 
tion, if  he  determined  that  out  of  his 
own  bead  that  he  would  not  perform 
that  contract,  and  voluntarily  sought 
other  employment,  his  other  employer,  it 
he  employed  him  withont  any  inducement 
on  his  part  to  get  Mnrrell  to  violate  bis 
agreement  witii  Mr.  Duckett,  then  his  em- 

f)loyer  Is  not  responaible.  because  the  vio- 
ation  of  the  contract  was  voluntary  upon 
the  part  of  Murrell,  upon  tbe  supposition 
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tbat  nobody  conid  be  liable  for  hiring;  Mur- 
rell  under  thone  circumstances,  wheo  no 
act  tbat  the  employer  tiud  done  had  in- 
duced Murrell'B  act  or  actions  in  violating 
bis  contract  with  Mr.  Ductcett.  You  see 
the  diOerence,  Mr.  Foreman. 

"Now,  in  order  to  make  this  plain: 
Murrell  bad  a  right  to  go  away  whenever 
he  wanted  to,  becansetbe  contract  did  not 
bind  hiin;  because  Mr.  Duckett  says  tbat 
the  contract  was  made  in  November,  and 
was  to  be  performed  througliout  the  year 
1889.  Tbat  did  not  bind  Mr.  Duckett,  and 
did  not  bind  Murrell,  and  Murrell  bad  a 
right  to  go  away.  He  bad  a  right  to  hire 
bimself  to  somebody  else.  He  bad  a  right, 
out  of  his  own  head,  to  conclude  and  de- 
termine,* I  will  not  perform  tl)atcontract; 
I  will  not  stick  to  it;'  and  if  be  did  that 
oat  of  his  own  bead,' and  went  and  hired 
to  somebody  else,  the  other  employer  has 
committed  nu  Offense  against  the  statute 
of  this  state,  or  against  the  common  law. 
Murrell  had  a  right  to  go,  and  his  em- 
ployer had  a  right  to  hire  him.  But  if 
MurrcU's  determination  to  renounce  his 
contract  with  Mr.  Duckett  was  induced 
by  the  conduct  of  Pool,  and  then  Pool 
hlrcB  him.  Pool  is  responsible.  You  see 
the  difference.  If  the  hiring  was  done  up- 
on Murrell'B  own  motion  and  action,  and 
Mr.  Pool  had  nothing  to  do  with  Mur- 
rell'B determination  in  violating  his  con- 
tract with  Mr.  Duckett,  then  Pool  is  not 
liable.  If  Murrell's  conduct  in  renouncing 
bid  contract  with  Mr.  Duckett  was,  in- 
duced by  any  action  upon  the  part  of 
Pool,  then  Pool  1b  liable.  If  Pool  inter- 
fered he  is  liable.  If  Pool  did  not  inter- 
fere, and  Murrell,  out  of  his  own  head, 
went  to  Mr.  Pool,  and  said, 'I  am  not 
going  to  live  with  Mr.  Duckett ;  I  have 
made  op  my  mind  to  that,  and  I  want 
to  hire  to  somebody  else;'  and  upon  that 
Pool  hired  him,— Pool  is  not  responsible. 
I  do  not  know,  gentlemen,  that  there  Ih 
any  other  legal  principle  tbat  it  1b necessa- 
ry that  I  should  state  to  you.  If  you 
think  on  the  law  and  the  factn  that  the 
pisintlB  is  entitled  to  recover  damages, 
then  he  Is  entitled  to  recover  such  dam- 
ages as  it  has  been  proven  to  your  satis- 
faction he  has  sustained  b.y  reason  of  Mr. 
Pool's  conduct.  And  If  yoo  think  that 
Mr.  Pbol,  knowing  of  Puckett's  rights, 
willfully  violated  them,  then  it  Is  compe- 
tent for  jury,  it  tbe.v  think  proper,  to 
award  a  larger  sum  than  mere  remunera- 
tion for  the  damages  that  Mr.  Duckett 
has  sustained,  and  that  sum,  in  addition 
to  the  amount  of  Injury  that  Mr.  Duckett 
has  sustained,  Is  called '  punitive  damages ;' 
it  baa  got  several  names, — 'exemplary 
damages,' 'vindictive  damages.'  That  is 
intended  by  way  of  punishment  to  Mr. 
Pool  for  wllltully  violating  thel.iw,  and  for 
willfully  violating  another  man's  rights. 
That  Is  a  matter  tbat  is  left  to  the  jury. 
It  is  more  largely  perhapsin  thediscretlon 
of  the  Jur.v  than  any  other  matter  that  is 
submitted  to  their  consideration.  If  you 
do  not  think  that  Mr.  Duckett  is  entitled 
to  any  damages  on  the  law  and  the  facts, 
then  .vou  simply  say, '  We  find  for  the  de- 
fendant.' It  yon  find  for  the  plaintiff,  you 
say, '  We  find  tor  the  plaintiff  so  many 
dollars  and  centa,'  Mr.  Foreman,  writing 
v.I8s.B.no.23— 35 


out  the  amount  in  words,  and  not  stat- 
ing it  in  figures.    You  can  retire." 

W.  U.  Martin,  for  appellant.  Ferguson 
&  Featherstotie,  for  respondent. 

McIviiR,  J.  The  action  in  this  case  was 
commenced  on  the  0th  of  January,  1889, 
and  its  pOrpose  was  to  recover  damages 
from  the  defendant  under  the  allegation 
that  he  bad  enticed  an  alleged  servant  of 
plaintiff,  one  Henry  Murrell,  to  violate  his 
contract  with  plaintiff,  by  leaving  his 
service  during  the  time  he  had  contracted 
to  serve  the  plaintiff,  and  taking  service 
with  the  defendant,  who  knew  at  the 
time  tbat  said  Henry  Murrell  was  under 
a  con  tract  to  serve  plaintiH  as  an  agricult- 
ural laborer  for  the  year  1889.  This  be- 
ing the  second  appeal  In  this  case,  refer- 
ence may  be  had  to  the  case  as  reported  in 
33  S.  C.  238,  n  S.  E.  Rep.  689,  for  a  fuller 
statement  of  the  pleadings  and  testimony 
than  it  is  deemed  necessary  to  make  here. 
The  case  was  heard  before  bis  honor. 
Judge  Wallace,  and  a  Jury,  when  a  ver- 
dict in  favor  of  plaintiff  for  f200  having 
been  rendered,  and  judgment  having  been 
entered  thereon,  defendant  appealed  upon 
the  following  groundH:  (I)  Because  of 
error  in  admitting  the  declarations  of 
Henry  Murrell  as  to  having  entered  into 
a  contract  with  plaintiff;  (2)  because 
ot  error  In  Instructing  the  jury  "that  it 
was  not  necessary,  in  order  to  create  the 
relationship  of  mauter  and  servant,  that 
one  receiving  a  share  of  the  crops  pro- 
duced In  lieu  of  wages  should  be  bound, 
under  his  contract,  to  render  bis  exclu- 
sive personal  service  to  his   employer;" 

(3)  because  of  error  In  instructing  the 
Jury  "that  to  entice  a  servant  to  leave  his 
employer  was  a  violation  of  our  statutes, 
for  which  damages  could  be  recovered ; " 

(4)  because  of  error  in  instructing  the  jury 
"that  if.  In  consequence  of  anything  Mr. 
Pool  did,  Murrell  left  and  violated  his 
contract  tbat  did  not  bind  him,  still  Pool 
isllable,  unless  his  honorhad  qualified  this 
statement  by  stating  the  time  when  the 
inducements  must  have  been  offered,  and 
when  they  contemplated  Murrell  leaving 
Duckott's  employ;"  (5)  because  the  jury 
were  instructed  "  that  they  could  award 
to  the  plaintiff  punitive  or  exemplary 
damages;"  (6)  because  the  Jury  were  in- 
structed "  that  they  could  award  to  the 
plaintiff  damages  against  the  defendant 
by  way  of  punishment." 

The  first  ground  of  appeal  1b  manifestly 
misleading,  as  it  seems  to  be  bused  upon 
the  assuroption  that  the  plaintiff  was 
permitted,  against  the  objection  of  defend- 
ant, to  offer  in  evidence  the  declarations 
of  Henry  Murrell  to  show  that  he  was  un- 
der contract  with  the  plaintiff  when  he 
left  and  took  service  with  defendant, 
which  is  shown  by  the  "case"  to  be  an 
entirely  unfounded  assumption ,  for,  on 
the  contrary,  it  there  appears  that  when 
the  plaintiff,  In  the  development  of  his  tes- 
timony in  chief,  undertook  to  prove  the 
declarations  of  Murrell  in  regard  to  the 
alleged  contract,  the  question  was  object- 
ed to  by  defendant's  counsel,  and  his  ob- 
jection was  sustained.  Afterwards,  when 
the  defendant  had  offered  Murrell  as  a 
witness  to  show  that  be  had  made  no 
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contract  with  plalntIB  for  the  year  1889, 
and  on  the  cruBS-exanilnation  he  had  been 
asked  it  he  bad  not  admitted  the  contract 
in  a  conversation  with  two  specified  per- 
sons, at  a  place  and  time  designated,  the 
plaintiff  was  very  properly,  in  reply,  per- 
mitted to  prove  l>y  the  persons  thas  spec- 
Ifled  that  be  had  madeauch  admissions: 
tor  the  piaiotitf,  having  laid  the  necessary 
foundation,  In  the  cross-examination  of 
Mnrrell,  was  clearly  entitled  to  offer,  in  re- 
ply, evidence  to  contradict  him,  and  thus 
discredit  bis  testimony,  as  to  one  of  the 
material  issues  in  the  case.  Whether  there 
waa  a  contract  between  plaintiff  and  Mnr- 
rell was  certainly  a  material  Issne  In  the 
case,— in  fact,  was  the  primal  Inquiry; 
and  certainly  the  plaintiff,  in  reply,  had  a 
right  tu  resort  to  any  of  the  recognised 
modes  of  discrediting  the  testimony  ad- 
duced by  defendant  as  to  this  material  is- 
sne. This  is  plainly  what  was  done,  and 
hence  the  first  gronnd  of  appeal  cannot 
be  sustained. 

All  of  the  other  grounds  Impute  error 
to  the  circuit  judge,  in  bis  several  in- 
structions to  the  jury,  and  It  Is  therefore 
but  fair  to  the  judge  that  his  charge, 
which  is  setoutin  full  in  the"ca8e, "should 
be  incorporated  by  the  reporter  in  his 
report  of  the  case;  especially  when,  as  it 
seems  tu  us,  that,  with  the  exception  of 
the  fifth  and  sixth  grounds  of  appeal, 
which  raise  the  same  question,  all  of  the 
other  grounds,  unless  perhaps  it  be  the 
third,  are  based  upon  a  misconception  of 
the  charge,  which  in  fact  recognizes  sub- 
stantially  the  positions  contended  for 
by  appellant  in  his  second  and  fourth 
grounds  of  appeal.  It  will  be  observed 
that  each  of  the  requests  to  charge  sub- 
mitted by  both  parties  were  first  set  out 
by  the  circuit  judge  Id  hiec  verba,  and 
that  every  one  of  them  werecharged,  with 
certain  ampllflcatlonM,  explanations,  and 
modiftcatiouB  given  in  the  general  charge 
all  of  which  we  fully  approve.  For  In- 
stance, take  the  second  ground  of  appeal, 
which  seems  to  rest  upon  the  idea  that 
to  constitute  the  relation  of  master  and 
servant  it  is  necessary  that  the  latter 
shall  be  bound  by  his  contract  to  render 
bis  exclusive  personal  service  to  his  em- 
ployer. Now,  the  request  upon  which 
this  gronnd  Is  based  was  charged  with 
"some  explanations  and  modifications  of 
it."  And  these  explanations  and  modi- 
fications simply  amount  to  this:  that  the 
terra  "exclusive, "upon  which  stress  seems 
to  be  laid  by  appellant,  is  not  to  be  con- 
strued as  preventing  the  servant  from  de- 
voting a  part  of  the  time  covered  by  his 
contract  to  his  own  purposes,  or  even 
to  the  service  of  another,  provided  he  is 
nnder  an  obligation  to  devote  so'  much  of 
that  time  as  may  be  necessary  to  per- 
form properly,  and  in  the  usual  way,  the 
service  tor  which  he  is  employed  by  the 
master.  For  example,  to  vary  the  illus- 
tration used  by  the  circuit  judge,  one  who 
1h  emplo.ved  to  serve  another,  even  under 
a  written  contract,  as  a  farm  laborer,  for 
a  given  period  of  time,  is  not  debarred 
from  making  baskets  for  his  own  use  or 
profit  at  night,  when  his  services  as  a 
farm  laborer  are  not  expected  or  required, 
and  his  doing  so  would  be  no  violation 


of  bis  contract  with  bla  master;  the  test 
being  thftt  he  Is  required  to  render  such 
service  and  devote  such  time  as  Is  usual 
and  necessary  to  perform  the  work  for 
which  he  Is  employed  to  the  master  ex- 
clusively, and  be  cannot, without  a  breach 
of  his  contract,  devote  any  of  the  time,  in 
which  be  ought  to  be  engaged  in  the  serv- 
ice for  which  be  is  employed,  to  the  serv- 
ice of  any  one  else.  This  is  the  only  ex- 
planation or  modification  of  defendant's 
second  request,  and  it  is  plalnl.v  war- 
ranted both  by  law  and  common  sense. 

The  third  ground  of  appeal  cannot  be 
sustained;  for,  even  conceding  that  the 
judge  may  have  erred,  technically,  in  say- 
ing to  the  jury  that  to  entice  a  servant  to 
leave  the  employment  of  bis  master  "  was 
a  violation  of  our  statute  for  which  dam- 
ages could  be  recovered," inasmuch  as  no 
statute  g]  ving  an  action  tor  damages  in 
such  a  case  has  been  brought  to  our  at- 
tention, yet  it  was  such  an  error  as  could 
not  possibly  have  prejudiced  appellant, 
and  therefore  affords  do  ground  for  the 
reversal  of  the  judgment.  It  was  wholly 
immateriul  whether  defendant's  liability 
arose  by  statute  or  at  common  law,  so 
far  as  this  case  Is  concerned  ;  and  It  Is  not 
questioned  that  the  act  with  which  de- 
fendant was  charged  rendered  one  liable, 
at  common  law.  to  an  action  for  dam- 
ages. 

It  is  somewhat  difficult  to  understand 
the  precise  point  intended  to  be  raised  by 
the  fourth  ground  of  appeal.  This  ground 
seems  to  Impute  an  error  of  omission 
rather  than  of  commission,  and  it  would 
be  sufficient  to  dispose  of  It  by  saying  that 
there  was  no  distinct  request  to  charge 
the  special  proposition  there  presented. 
But,  reading  this  ground  in  the  light  of 
the  argument  presented  by  counsel  for  ap- 
pellant, the  contention  seems  tp  be  that 
the  proposition  submitted  tothej^ury  was 
erroneous,  because  it  was  not '.accom- 
panied with  the  qualification  coir\teu(ied 
tor.  It  seems  to  us,  however,  th^t  the 
whole  tenor  of  the  charge  plainly  recog- 
nizes this  so-called  qualification.  IC.  is 
impossibleto  conceive  that  the  jury  sho(rid 
have  been  led  to  suppose,  from  anything 
contained  in  the  charge,  that  the  defen(^ 
ant  would  have  been  liable  if  be  had  In-, 
duced  Murrell  to  enter  his  employment; 
before  he  had  contracted  with  plaintiff,  ^ 
or  after  such  contract  had  terminated. 
On  the  contrary,  the  idea  plainly  present- 
ed by  the  charge  was  that,  if  the  defend- 
ant, knowing  that  Murrell  was  under 
contract  with  the  plaintiff,  induced  Mur- 
rell to  disregard  such  contract,  and  leave 
plaintiff's  employment  before  the  termina- 
tion of  such  contract,  the  defendant  would 
he  liable,  unless  the  contract  was  termi- 
nated by  Murrell  of  bis  own  free  will  and 
accord,  before  anylndncement  was  offered 
him  by  the  defendant  to  enter  his  service. 
The  contract  not  being  In  writing,  and 
being  an  agreement  not  to  be  performed 
within  a  year,  was  not.  under  the  statute 
of  frauds,  legally  binding  upon  Murrell; 
and  hence  be  could,  without  legal  fault, 
abandon  it  at  anytime.  But  still,  as  was. 
held  under  the  former  appeal  in  this  case, 
if  Murrell  was  induced  by  defendant  to 
abandon  the  contract  and  enter  into  the 
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service  of  defendant,  he  would  be  liable; 
and  all  this  was  plainly  laid  beforetbe  ]ary 
by  hi«  bonor,  Judse  Wallack.  We  do 
not  think,  therefni-e,  that  the  fourth 
ground  ot  appeal  can  be  auHtained. 

It  only  remains  to  consider  the  question 
presented  by  the  fifth  and  sixth  grounds 
of  appeal,  viz.,  whether,  in  a  case  ot  this 
kind,  the  jury  ia  at  liberty  to  award  puni- 
tive or  exemplary  damages,  by  way  ot 
punishment  to  the  wrong-doer,  where 
;the  testimony  shows  that  the  defendant 
acted  ninllclousiy,  or  In  wanton  disregard 
of  the  rights  of  the  plaintlH.  It  is  not  to 
I'e  denied  that  there  ia  much  conflict  of 
authority  elsewhere  as  to  this  question,— 
so  much  ao  aa  to  lead  to  quite  a  celebrated 
controversy  between  two  eminent  text- 
writers,  Sedgwick  and  Greenleaf,  which 
may  be  found  fully  set  forth  in  7  Amer.  & 
Eng.  Enc.  Law,  450-477,  together  with  the 
comments  ot  Mr.  Justice  Orbbu  of  the  su- 
preme court  ot  West  Virjjinla,  favoring 
the  view  contended  for  by  Greenleaf.  But, 
In  that  same  valuable  publication  (5 
Amer.  &  Eng.  Enc.  Law,  21-2.1)  the  other 
view  is  presented  as  best  sustained  by  the 
authorities.  Now,  while  the  writer  of 
this  opinion  is  disposed  to  think  that  the 
weight  of  the  argument  is  in  favor  of  the 
view  contended  for  by  Greenleaf,— that  In 
no  case  should  damages  be  awarded 
against  a  defendant,  in  a  civil  action,  by 
way  of  punishment,— and  that,  it  the  ques- 
tion were  entirely  an  open  one,  he  would 
be  disposed  to  adopt  that  view,  yet,  as 
It  requires  that  the  terms  "exemplary," 
"vindictive,"*  or  "punitive"  should  be 
given  a  signification  entirely  different  from 
that  which  they  usually  and  properly 
bear.  It  would  be  a  grave  question  wheth- 
er a  court  should  take  such  liberties  witb 
the  language,  for  the  purpose  of  protect- 
ing a  wrong-doer.  But,  without  going 
Into  a  discussion  of  this  questfon,  it  Is 
<)uite  sufficient  for  us  to  say  tdat  In  this 
state,  at  least,  the  doctrine  is  settled,  by 
a  long  line  of  unbroken  authority,  that 
In  an  action  of  tort,  where  the  testimony 
satisfies  the  Jury  that  the  defendant  acted 
maliciously,  willfully,  or  in  wanton  disre- 
gard of  the  rights  of  the  defendant,  the 
Jury  may,  in  addition  to  such  damages 
as  will  compensate  theplalntlfl  for  any 
loss  or  injury  which  he  may  ha  ve  sustained 
by  the  wrongful  act  of  the  defendant, 
either  in  person,  property,  or  feelings, 
award  other  damages,  called,  Indifferent- 
ly, "exemplary,"  "vindictive,"  or  "puni- 
tive, "by  way  of  punishment  to  the  de- 
fendant, and  as  a  means  of  deterring 
blm  and  others  from  committing  like 
wrongful  and  wanton  acts.  Johnson  v. 
Hannahan,  8  Strob.  432,  where  the  idea  of 
punishment  of  the  defendant  is  plainly  rec- 
ognised as  one  of  the  elements  entering 
into  the  assessment  of  damages:  Spikes 
V.  English,  4  Strob.  87,  where  the  same 
Idea  Is  distinctly  presented ;  Hamilton  v. 
Feemster.  4  Rich.  573;  Wolff  v.  Cohen,  8 
Rich.  144;  Bowe  v.  Moses,  9  Rich.  428, 
where  the  case  of  Ctaaneiior  v.  Vaughn, 
2  Bay,  416,  in  which  it  was  distinctly  held 
that  the  Jury  were  at  liberty,  after  con- 
sidering all  the  circumstances  of  the  case, 
to  award  such  damages  "as  they  thought 
would  be  commensurate  with  the  nature 


of  the  Injury,  and  such  aa  would  effect- 
vaHy  check  auch  evil,"  (Italics  ours,)  was 
quoted  with  approval;  and  O'Nbai^l,  J., 
in  delivering  the  opinion  of  the  court  of 
appeals,  adds :  "This  direction  has  been, 
in  all  subsequent  cases,  followed ;  and  it 
may  be  here  remarked  that,  although  the 
party  defendant,  in  assault  and  battery, 
may  be  liable  both  civilly  and  criminally, 
yet  the  damages  found  on  the  civil  side  of 
the  court,  if  they  are  regarded  as  a  suffi- 
cient punishment,  uniformly  make  the  pun- 
ishment criminall.v  nominal."  In  Wind- 
ham V.  Rhame,  11  Rich.  283,  which  was  an 
action  on  the  case  for  obstructing  n  way, 
the  Jury  were  instructed  on  circuit  that 
"punitive  damages  might  be  found  in  the 
sound  discretion  of  the  jury,  if  evil  motive 
or  unworthy  conduct,  deserving  punish- 
ment, bad  been  established  against  the  de- 
fendant;" and,  in  response  to  an  exception 
to  this  Instruction,  the  court  ot  appeals 
expressly  aflBrm the  right  of  a  jury,  in  such 
a  case,  to  give  damages  "by  way  ot  pun- 
ishment." In  Jefcoat  V.  Knotts,  11  Rich. 
649,  the  same  doctrine  was  held,  and  the 
case  just  cited  was  expressly  approved. 
So,  also,  in  Railroad  Co.  v.  Partlow,  14 
Rich.  237,  the  same  doctrine  was  recog- 
nized, the  court  citing  with  approvtkl  the 
cases  of  Rowe  v.  Moses  and  Chanellor  v. 
Vaughn,  supra.  In  Burckhalter  v.  Cow- 
ard, 16  S.  C.  436,  which  was  an  action  of 
slander,  the  jury  were  instructed  that  the 
damages  "should  be  sufilcient  to  compen- 
sate the  plaintiff  for  the  injury  done  him, 
and  to  punish  the  defendant  tor  his 
wrongful  act;"  ajid,  In  response  to  an  ex- 
ception to  this  part  of  the  charge,  Mr. 
Justice  McGowAN,  as  the  organ  of  the  su- 
preme court,  after  stating  the  general 
proposition  that,  in  actions  of  the  kind 
under  consideration,  the  jury  were  au- 
thorized "to  give  what  Is  called  'exem- 
plary '  or  'vindictive'  damages,"  uses  this 
language:  "The  primary  object  in  such 
cases  is  to  obtain  such  a  verdict  as  will 
compensate  the  plaintiff  for  the  injury 
done  him,  and  [to?]  operate  as  an  exam- 
ple to  others,  but  it  Is  also  allowable  to 
add  somethinlg  by  wa.v  of  punishment  to 
the  defendant."  To  same  effect,  see  Ep- 
stein V.  Brown,  21  S.  C.  599,  and  Hall  v. 
Railway  Co.,  28  S.  C.  261,  6  S.  E.  Rep.  623. 
In  view  of  this  array  of  authoritative  de- 
cisions, wehaveno  hesitation  in  sustaining 
the  instructions  to  the  jury  upon  the  sub- 
ject of  damages  The  judgment  of  this 
court  is  that  the  judgment  ot  the  circuit 
court  be  affirmed. 

McGoWAN,  J.,  concurs. 


(M  8.  C.  S«) 

TisDAi.E  V.  Kingman  et  al. 

(Sv/t/reme  Court  of  South  Ca/roHna.    Aug.  13, 
1891.) 

MALICIOUS  PrOSBCUTIOS  —  SUPPICIENCT  OF  COM- 
PLAINT— ^TeKMINATION  op  PaOSEOCTION. 

1.  In  an  action  for  malicions  prosecution  of 
a  civil  action  by  attachment,  the  complaint  does 
not  state  a  cause  of  action,  where  it  fails  to  al- 
lege that  such  attachment  terminated  in  plain- 
tifi's  favor. 

2.  The  complaint,  in  an  action  for  malicious 
prosecation  of  an  attachment,  alleged  tbat  the 
sheriff  seized  and  sold  all  the  crop  remaining  in 
the  possession  ot  plaintiff.    The  action  was  corn- 
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menced  before  an  issne  could  be  raised  to  try  the 
question  whether  anything  was  dne  in  the  attach 
ment  case.  HeUl,  chat  the  complaint  did  not 
show  that  the  attachment  proceeding  had  termi- 
nated in  favor  of  plaintiff. 

3.  The  allegation  in  a  complaint  for  malicious 
prosecution  of  a  civil  attachment  that  the  claim 
for  which  the  attachment  was  ma^ewas  paid  be- 
fore the  warrant  was  issued  is  not  sufficient  to 
show  that  such  warrant  should  be  vacated. 

Appeal  from  common  pleas  circuit  coort 
of  Sumter  county ;  T.  B.  Fkaseu,  Judee. 

Action  by  George  W.  Tisdale  against 
Kingman  &  Co.  for  nialiciuns  prosecution 
lit  a  civil  action  by  attachment.  Order 
Bustaining  demurrer.  Plaintiff  appeals. 
Affirmed. 

Lee  &  Moise,  for  appellant.  C.  C.  Man- 
Ding,  for  respondents. 

McIvER,  J.  This  being  an  appeal  from 
an  order  of  his  honor,  Judge  Fr.\ser,  rus- 
tainlng  a  demurrer  upon  the  ground  that 
the  complaint  fails  to  state  facts  sufficient 
to  constitute  a  cause  of  action,  it  is  proper 
to  state,  first,  the  substantial  allegations 
of  the  complaint.  Tlie  flrst  allegation  is 
as   to   the  copartnership  of   defendants. 

(2)  That  plaintiff  gave  to  defendants  an 
agricultural  lien  on  his  crops  to  secure  the 
payment  of  supplies  to  be  advanced  to  him 
to  an  amount  not  exceeding  the  sum  of  $225 

(3)  That  plaintiff  haspaid  thefull  amount 
advanced  to  him  under  said  lien.  (4)  Is 
practically  a  repetition  of  the  preceding 
allegation.  (5)  That  plaintiff  demanded 
of  defendants  an  itemized  account  of  the 
advances,  which  demand  was  refused. 
(6)  That  defendants  demanded  of  plaintiff 
that  he  pay  them  the  further  sum  of  $125, 
which  they  claimed  as  the  purchase  money 
of  a  horse;  but  plaintiff,  stating  his  ina- 
bility to  pay  the  same,  offered  to  return 
the  horse,  and  pa.v  «  reasonable  sum  lor 
the  hire  thereof,  which  offer  was  not  ac- 
cepted ;  whereupon  defendants  applied  for 
and  obtained  from  the  clerls  of  the  court 
a  warrant  to  enforce  the  lien,  "wrongfully 
and  maliciously,  and  without  probable 
cause,"  making  oath  that  plaintiff  was 
about  to  sell  and  dispose  of  his  crop  sub- 
ject to  thelien  and  to  defeat  the  same,  and 
did  "wrongfully,  maliciously,  and  without 
probable  cause,  and  with  intent  to  injure 
and  oppress  the  plaintiff, "cause  said  war- 
rant to  be  placed  in  the  hands  of  the 
sheriff,  who  seized  and  sold  all  of  plaintiff's 
remaining  crops  on  sales-day  in  January, 
1890.  (7)  That,  by  reason  of  the  wrong- 
ful and  malicious  acts  of  the  defendants, 
the  plaintiff  has  been  damaged  to  the  ex- 
tent of  $1,000,  for  which  sum,  as  well  as 
costs,  he  demands  judgment.  The  com- 
plaint is  dated  27th  of  January,  189U,  and 
Is  sworn  to  on  the  next  day,  so  that  the 
action  must  have  been  commenced  within 
less  than  30  days  after  the  sale  by  the 
sheriff.  The  circuit  judge  held  "that  this 
was  an  action  for  the  malicious  prosecu- 
tion of  a  warrant  of  attachment,"  and 
that,  the  complaint  having  failed  to  state 
"the  termination  or  discharge  of  said  war- 
rant lu  favorortheplaIntlff,"the  demurrer 
must  be  sustained.  The  plaintiff  appeals 
apon  two  grounds:  (1)  That  there  was 
error  In  holding  that  It  was  necessary  to 
state  In  the  complaint  the  termination  or 
discbarge  of  said  warrant  In  favor  of  plain- 


tiff; (2)  that  there  was  error  in  holding 
that  there  was  nu  soch  statement  in  the 
complaint.  This  case  having  been  held  by 
the  circuit  judge  to  be  an  action  for  mali- 
cious prosecution,  and  no  exception  hav- 
ing been  taken  to  such  ruling,  but,  on  the 
contrary,  the  appellant  having  so  treated 
It  In  his  argument  here,  the  question  is 
whether  in  such  an  action  It  Is  necessary 
to  allege  that  the  action  or  proceeding; 
claimed  to  ha  ve  been  m  nlicioualy  InstI  t  nted 
has  terminated  In  favor  of  the  plaintiff. 
There  can  be  no  doubt  that  in  such  an 
action,  based  upon  acrlminal  prosecution, 
it  is  necessary  to  allege  and  prove  that 
such  prosecution  has  been  terminated ; 
and  this  is  conceded  by  the  appellant  In 
his  argument  here;  but  be  contends  that 
such  an  allegation  is  not  necessary  where 
the  action  is  for  the  malicious  prosecution 
of  a  civil  action  or  proceeding.  It  is  diffi- 
cult to  perceive  any  good  reason  lor  the 
distinction  contended  for.  Until  the  civil 
action  or  proceeding  has  terminated,  at 
leaat  one.  If  not  more,  of  the  material  Is- 
sues Involved  therein  would  again  be  pre- 
sented by  the  action  for  malicious  prose- 
cution, and  there  would  he  the  anomaly 
of  two  actions  between  the  same  parties, 
pending  at  tlie  same  time,  perhaps  before 
different  tribunals,  involving  some,  if  not 
all,  of  the  same  issues.  This,  as  we  under- 
stand it.  Is  one,  It  not  the  main,  reason 
tor  the  rule  requiring  that  the  action  or 
proceeding  upon  which  the  case  for  mali- 
cious prosecution  is  based,  shall  be  ter- 
minated before  any  action  for  malicious 
prosecution  can  be  commenced;  and  this 
reason  applies  as  well  where  the  action  Is 
based  upon  a  civil  action  or  proceeding  as 
where  it  Is  based  upon  acrlminal  prose- 
cution. It  Is  true  that  In  the  case  of  a 
criminal  prosecution  there  Is  au  addi- 
tional reason,  based  upon  considerations 
of  pnbllc  policy,  but  that  does  n<it  weaken 
or  destroy  the  other  reason  for  the  role. 
For  all  that  appears  in  this  case,  there 
may  have  been,  at  the  time  this  action 
was  commenced,  another  proceeding  pend- 
ing to  vacate  the  warrajit  Issued  to  en- 
force the  agrlcultnral  lien,  and,  if  so,  then 
It  might  have  happened  that  in  that  pro- 
ceeding the  warrant  would  be  held  valid, 
while,  if  this  case  is  allowed  to  go  on,  a 
different  result  might  be  reached.  While 
this  may  not  be  at  all  likely,  yet  it  is  saffi- 
clent  to  illustrate  the  propriety  of  the  rule 
as  above  announced.  These  views  are 
supported  by  authority.  See  14  Amer.  & 
Eng.  Enc.  Law,  43,  where  the  cases  are 
cited.  We  are  not  aware  of  any  case  In 
this  state  In  which  the  question  under 
consideration  has  been  directly  decided, 
but  we  think  our  view  is  recognized  In 
the  case  of  Hogg  v.  Pinckney,  16  S.  C.  387, 
in  which  the  action  was  for  malif  lous  ar- 
rest, where  it  was  held  that  while  It  was 
not  necessary  either  to  allege  or  prove  the 
termination  of  the  action  in  which  the  pro- 
visional remedy,  by  arrost  and  bid,  was 
resorted  to,  yet  It  seemed  to  be  recognized 
that  it  was  necessary  to  allege  and  prove 
the  termination  of  the  proceedings  under 
the  provisional  remedy,  which,  in  that 
case,  was  alleged  and  proved.  So  here  we 
think  It  was  necessary  to  allege  and  prove 
that  the  proceedings  under  the  provisional 


Digitized  by 


Qoo^^ 


Ta.) 


CHAPMAN  0.  PEBSINGER'S  EX'X. 


649 


remedy,  by  attachment,  had  terminated 
In  favur  uf  the  plaintiff  before  the  com- 
mencement of  this  action. 

It  is  contended,  however,  under  the  sec- 
ond  ground  uf  appeal,  that  this  allegation 
was  substantially  made  In  the  sixth  para- 
graph of  the  complaint  stated  above.  We 
cannot  so  construe  tltelaugoageof  that 
paragraph.  There  Is  no  intimation  there 
that  any  proceeding  whatever  had  been 
instituted  to  vacate  the  warrant  of  attach- 
ment, and  certainly  none  that  it  termi- 
nated in  favor  of  the  plaintiff.  The  infer- 
ence from  what  is  there  stated  would  be 
Just  the  contrary,  and  that  the  warrant 
of  attachment  was  still  in  process  of  ex- 
ecution at  the  time  of  the  commencement 
of  the  action.  Before  the  30 'days  bad  ex- 
pired within  which  an  issue  could  be 
raised  to  try  the  question  whether  there 
was  anything  justly  due,  this  action  was 
commenced,  and  hence  we  do  not  see  how 
It  could  be  said  that  the  proceeding  under 
the  warrant  had  terminated.  As  was 
suggested  in  the  argument  of  respondent's 
counsel,  there  being  no  allegation  in  the 
complaint  that  the  proceeds  of  the  sale 
made  by  the  sheriff  were  sufficient  to  sat- 
isfy the  claim  under  the  Hen,  there  was  no 
reason  why  the  shitriff  might  not  have 
seised  and  sold  any  other  crops  of  the  plain- 
tiff. If  he  could  Bnd  any;  and  this  Is  suffi- 
cient to  show  that  the  proceedings  under 
the  warrant  had  not  terminated.  Itis  true 
that  it  is  stated  In  the  sixth  paragraph 
that  the  sheriff  "did  seize  and  sell  all  of 
the  crops  rewainiDg  in  plaintiff's  posses- 
sion," (Italics  ours,)  but  that  did  not  pre- 
clude the  sheriff  from  levjlng  the  warrant 
upon  any  other  crops  which  he  could  find 
not  in  the  possession  of  plaintiff  subject 
to  the  lien.  Nor  do  we  think  that  the  al- 
legation In  the  complaint  that  the  debt  se- 
cured by  the  Hen  had  been  fully  paid  was 
sufficient  to  sbowthat  thewarrantshonid 
be  vacated ;  for  it  was  held  by  the  major- 
ity of  the  conrt  in  the  case  of  Baum  v. 
Bell,  28  S.  C.  201,  5  S.  E.  Rep.  485,  that,  on 
a  motion  to  vacate  a  warrant  of  this  kind, 
the  question  whether  anything  was  due 
under  the  lien  was  not  a  pertinentlnqulry. 
The  judgment  of  this  court  is  that  the  or- 
der of  the  circuit  court  sustaining  the  de- 
murrer be  affirmed. 

McGowAN,  J.,  concurs. 


I  Va.  32S) 


Allison  v.  Allison. 

(Supreme  Court  of  Appeals  of  Virginia.    July 
23, 1891.) 

JusiciAi.  8ai,b  —  Inadequate  Price — Noticb  or 
Motion  to  Confirm  Sale. 

1.  The  confirmation  of  a  Judicial  sale  for 
•bout  (4,000  will  not  bo  vacated  on  the  ground 
tliat  the  price  was  grossly  inadequate,  when,  on 
two  prior  sales  witliin  two  years  preceding  such 
sale,  the  land,  after  wide  advertisements,  brought 
$1,560  and  ^,650,  respectively;  and  the  pur- 
cliaser  at  the  last  sale  agreed  to  sell  the  land  to 
•  tbirdperson  for  9.5,000. 

2.  The  fact  that  the  attorney  of  the  owtier  of 
land  sold  at  a  Judicial  sale  died  about  two 
weeks  before  the  confirmation  of  tbe  sale,  and 
that  the  owner  had  notice  of  motion  for  confirma- 
tion only  from  Saturday  until  Mouday,  are  not 
sofflcient  grounds  for  vacating  such  confirmation, 
when  the  owner  had  several  days'  notice  of  the 
death  of  liis  attorney,  and  lived  only  three  or 


four  hours'  ride  from  the  place  where  the  motion 
was  made. 

Appeal  from  circuit  court,  Wythe  coun- 
ty; D.  W.  BoLKN,  Judge. 

Suit  in  equity  by  C.  H.  Allison  and  others 
against  W.  B.  Allison,  to  subject  defend- 
ant's land  to  tbe  payment  of  his  debts. 
Decree  for  plaintiffs.  Defendant  appeals. 
Affirmed. 

Mr.  Blair,  for  appellan  t.  Mr.  Cald  well,  J. 
W.  Walker,  and  J.  A.  &  Robt.  Crockett, 
for  appellees. 

HiNTON,  J.  This  appeal  cannot  be  sus- 
tained. A  decree  of  confirmation  is  a  judg- 
ment of  the  court  determining  tbe  rights 
of  the  parties,  and  such  a  decree  possesses 
the  same  force  and  effect  as  any  other  ad- 
judication by  a  court  of  competent  juris- 
diction. Such  a  decree  will  not  be  set 
aside  except  for  fraud,  mistake,  surprise, 
or  other  cause,  lor  which  equity  would 
give  like  relief  if  tbe  sale  had  been  made  by 
parties  in  interest, instead  of  by  the  court. 
Brock  V.  Rice,  27  Grat.  H12:  Berlin  v.  Mel- 
horn,  75  Va.  639;  C!oles'  Heirs  v.  Coles' 
Ex'r,  83  Va.  629,  5  S.  E.  Rep.  673.  In  the 
present  case  none  of  these  circumstances 
a|>pear.  The  price  cannot  be  said  to  be 
grossly  inadequate,  even  it  that  by  Itself 
be  admitted  to  be  a  ground  for  setting 
aside  a  sale  duly  made  and  confirmed, 
which  I  very  much  doubt.  As  the  record 
shows,  there  have  been  three  sales  of  this 
property,  after  a  wide  advertisement,  and 
within  less  than  a  year  of  eacli  other.  At 
the  first  sale  the  property  brought  $1,5G0; 
at  the  second  sale,  $2,650;  andatthe  third 
sale,  if  a  debt  of  about  $500  due  the  pur- 
chaser, and  which  cannot  be  reached,  be 
included,  about  $4,000;  and  the  record 
shows  thattbe  purchaserevldentlydidnot 
consider  that  he  had  gotten  a  wonderful 
bargain,  for  he  has  agreed  to  sell  it  for 
$6,000.  There  is  therefore  nothing  in  this 
objection. 

There  Is  less.  If  that  be  possible,  in  the 
appellant's  second  point,  namely,  that  he 
did  not  have  time  between  the  5th  and  tbe 
27th  September  to  prepare  himself  to  op- 
pose the  confirmation.  He  lived  only 
three  or  four  hours'  ride  from  the  place 
where  the  motion  was  to  be  made,  and 
had  known  of  the  death  of  his  counsel 
several  days  before  the  motion  was  made, 
and  ought  to  have  provided  himself  with 
counsel  In  time  to  oppose  the  confirma- 
tion, although  the  actual  notice  given  hira, 
from  Saturday  to  Monday,  was  somewhat 
short.  The  decree  of  the  circuit  court  is 
right,  ahd  must  be  affirmed. 


(87  Va.  BSD 

Chapman  et  al.  v.  Prrsinoer's  Ex'z. 

{Supreme  Court  of  Appeals  of  VirglnUu   March 
25,  18U1.) 

KeSCISSIOS  of  Ck>NTRACT8  —  MISTAKE— ESTOPPEI. 

1.  In  an  action  by  an  executrix  to  recover  oo 
three  bonds  of  $917,  $1,250,  and  $2,492.81,  re- 
spectively, executed  to  testator  by  his  daughter 
and  her  husband,  the  only  competent  witness  of 
a  settlement  had  between  them,  on  the  day  when 
the  last  bond  was  signed,  was  the  daughter's  at- 
torney, who  testified  that  testator  presented  a 
claim  for  several  thousand  dollars  paid  for  the 
daughter's  husband ;  that  the  latter  and  testator 
had  small  memorandum  books,   and  pieces   uf 
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paper  with  memoranda  on  them;  that  the  "(1,260 
note"  was  not  executed  at  this  time:  that,  as  to 
the  bond  for  $917;  "there  was  no  dispute  over 
this  debt;"  that  the  bond  of  a  third  person  for 
(2,900,  which  he  thought,  from  the  testimony  of 
anotber  witness,  may  ha^e  been  erroneously 
charged  against  the  daughter,  "entered  into  the 
result  which  was  arrived  at;"  that  testator  con- 
tended that  tbe  daughter's  husband  owed  the 
bond  under  some  agreement  they  had  made ;  and 
that  he  had  no  recollection  of  the  various  items, 
which  amounted  to  a  considerable  sam.  Testa- 
tor's will  gave  none  of  his  estate  to  the  daughter, 
reciting  that  be  had  already  given  considerable 
property  to  her  and  her  husband.  Held  Insuffl- 
oient  to  prove  that  the  bonds  were  executed  un- 
der a  mistake  of  fact. 

2.  The  signers  of  a  bond  are  estopped,  after 
the  death  of  the  obligee,  to  aver  that  they  ware 
induced  to  sign  it  by  his  promise  to  give  it  to 
them. 
RioouiDsoir,  J.,  dissenting. 

Appeul  from  circuit  court,  Roanoke 
county. 

Mary  E.  Persingfer,  execntrix  o!  James 
S.  Perslnger,  brougbt  an  action  at  law  to 
collect  two  bonds,  and  a  suit  In  equity  to 
collect  anotber,  against  Clementine  P. 
Chapman,  F.  J.  Chapman,  and  others. 
Decree  tor  plaintiff.  Defendants  appeal. 
Reversed. 

O.  W.  A  L.  C.  Hanabrough,  for  appel- 
lants. 

HiNTON,  J.  James  S.  Perslnf^er  was  tbe 
father  of  the  appellant  Clementine  P.  Chap- 
man. He  was  a  man  of  conRiderable 
means,  and  durint^hls  life  bad  many  trans- 
actions of  a  business  character  with  his 
son-in-law,  the  appellant  F.J.  Chapman, 
and  bad  paid  for  him  at  various  times 
divers  sums  of  money  amonnting  in  tbe 
aggregate  to  many  thousands  of  dollars. 
At  the  death  of  the  said  James  S.  Pereiug- 
er,  which  occarred  in  September,  1884,  there 
were'found  among  his  papers  three  bonds, 
Vic:  (1)  A  bond  of  F.  J.  Chapman  and 
F.  Rorer,  dated  February  13. 1883,  for  |1,250, 

Sayabie  at  six  months;  ('i)  a  bond  of  F. 
.  Chapman  for  9917,  dated  February  14, 
1883;  and  (3)  a  bond  of  C.  P.  Chapman 
and  F.  J.  Chapman  for  $2,492.81,  at  12 
months,  with  interest  from  its  date,  to- 
wit,  J'ebruary  14, 1883.  On  the  two  flrst- 
named  bonds  Mary  £.  Perslnger,  tbe  wid- 
ow  and  execntrix  of  James  S.  Perslnger, 
instituted  actions  at  law  in  the  circuit 
court  of  Roanoke  county,  on  Its  common- 
law  side.  On  the  third  bond  she  brought 
this  suit  on  tbe  chancery,  side  of  said 
court,  in  order  to  charge  ths  property  of 
the  obll<.<or,  Clementine  P.  Chapman,  who 
was  a  married  woman. 

In  this  cause  tbe  defendants  filed  their 
answer,  which  they  asked  to  be  taken  as 
a  cross-bill,  alleging  that  this  third  bond 
was  executed  "  under  a  mistake  as  to  the 
Indebtedness  between  the  obllijor,  F.  J. 
Chapman,  •  •  •  and  the  testator,  who 
kept  In  view  chiefly  what  bn  bad  paid  out 
for  F.  J.  Chapman,  and  overlooked,  not 
only  that  he  had  made  the  payments  with 
tbe  latter's  funds,  but  that  the  latter  had 
paid  much  for  him:"  charging,  also,  that 
the  bond  for  $1,250  was  executed  under  a 
mutual  mistake  of  fact;  and  alleging,  al- 
so, that  the  deceased,  James  S.  Perslnger, 
had  assured  the  respondent  "he  would 
never  require  them  to  pay,  but  would  sur- 


render and  give"  the  three  above-men- 
tioned bond8"to  thefemale respondent,  as 
and  for  her  portion  of  his  estate;  "and 
that  by  such  assurance  the  testator  in- 
duced them  to  execute  the  bond  [meaning 
the  third  bond]  in  the  bill  mentioned. 
James  8.  Perslnger  left  a  will,  the  third 
Item'  of  which  reads  as  follows:  "I  have 
already  given  and  paid  for  my  three 
daughters,  Clementine,  the  wife  of  F  J. 
Chapman,  Elizabeth,  wife  of  Samuel  Now- 
lin,  who  is  now  dead,  leavlngchlldren,  and 
Mary,  wife  of  C.  I.  Preston,  and  their  hus- 
bands, considerable  amounts  of  property 
and  money;  and  It  is  my  will,  and  hereby 
expressly  provided,  that  neither  of  my 
said  daughters,  or  either  of  their  bna> 
bandH,  or  tbe  children  of  my  deceased 
daughter,  Elisabeth  Nowlin,  shall  have 
any  portion  of  my  estate."  It  is  shown 
that  the  bond  for  $2,492.81,  In  the  bill  men- 
tinned,  was  given  as  the  result  of  a  settle- 
ment  of  accounts  had  between  the  said  F. 
J.  Chapman  and  the  said  James  S.  Per- 
slnger on  tbe  day  of  its  date,  /.  e.,  on  the 
14th  day  of  February,  1883,  and  that  at 
that  settlement  there  was  present,  besides 
these  parties,  but  one  witness,  Major  Bal- 
lard, the  friend  and  cnnnsel  of  Chapman. 
This  witness  testifies,  amongotbertbings, 
that  "Mr.  Perslnger  presented  an  ttccount 
forclahns  which  he  had  paid  forCbapman, 
Including  Judgments  and  some  notes  on 
which  he  was  security,  amounting  to  sev- 
eral thousand  dollars;  I  don't  recollect 
the  amount;"  that  "Mr.  Perslnger  had  a 
small  memorandum  book;  Chapman  also 
had  a  smaJI  pocket  memorandum  book; 
Mr.  Perslnger  also  had  two  or  three 
small  pieces  of  paper  with  memorandums 
on  them,  and  a  receipt  for  money  he  had 
paid  for  Nowlin;  "that  "the  $1,250  note 
•  •  •  was  not  executed  at  this  time;" 
that,  as  to  the  bond  for  $917,  "there  was 
no  dispute  over  this  debt;  Mr.  Chapman 
never  objected  to  it  when  we  were  consid- 
ering the  item  ;"  that  the  bond  of  Ji'hn  A. 
Perslnger  lor  $2,900,  which  he  now  thinks, 
from  the  testimony  of  Logan,  another 
witness  in  the  cause,  may  have  been  erro- 
neously charged  against  Chapman,  "en- 
tered Into  the  result  which  was  arrived  at 
on  that  occasion;"  and  that  "Mr.  Per- 
slnger contended  that  Chapman  owed  the 
bond  under  some  agreement  they  had 
made,"  but  that  he  had  "no  recollection 
of  the  various  items,  outside  of  the  judg- 
ments and  the  Perslnger  and  Nowlin 
bonds;"  and  that"theltemsbetweenthem 
were  numerous,  and  amounted  to  a  con- 
siderable sum,"  and  that  he  did  not  at- 
tempt to  charge  his  memory  with  them. 
With  these  statements  from  the  only  wit- 
ness who  could  testify  as  to  the  settlement 
before  it,  and  In  desptteof  thestatement  of 
the  commissioner  that  the  evidence  was 
not  sufficiently  full  and  direct  for  him  to 
wake  a  statement  "with  much"  —  be 
might,  with  equal  propriety,  have  said 
"with  any" — confidence  in  Its  accuracy, 
the  learned  judge  of  the  circuit  court  held 
that  the  bond  for  $2,492.81  wna  executed 
under  a  mutual  mistake  of  fact,  directed 
various  accounts,  decreed  in  favor  of  tbe 
appellee  lor  only  $1,461.59,  and  directed  a 
cancellation  of  the  bonds  for  $917  and  $1,- 
250. 
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Tn  enterlntr  thiM  decree  the  circuit  cuart 
manifestly  erred,  to  the' prejudice  o J  the 
appellee,  for  the  following  patent  reasons: 

First.  The  testimony  shows  beyond  all 
question  that  the  bond  for  $2,492.81,  tar 
from  being  executed  under  a  mistalce  of 
fact,  was  the  result  of  deliberation  and 
discussion,  in  which  some  of  the  most  im- 
portant factors  were  considered  item  by 
item ;  and  that,  while  possibly  Cbapman 
may  have  been  finally  induced  to  execute 
the  bond  from  a  desire  to  have  Mr.  Per- 
singer  pacified  as  to  the  settlement,  or,  in 
the  language  of  the  answer,  that  both  of 
the  defendants  were  induced  by  the  assur- 
ance of  the  testator  that  be  would  aurren- 
der  and  give  them  to  tbefemale respondent 
to  execute  tbe  same,  yet  that  It  was  done 
by  tbem  wltb  tbeir  eyes  open,  and  with  a 
full  knowl?dge  of  all  tbe  facts. 

Seeoadly.  Because  the  appellants  can- 
not be  permitted  under  tbe  law,  to  set  up 
and  prove  such  a  promise  as  tbe  one  last 
referred  to,  in  aroidaoce  of  tbeir  solemn 
obligation.  See  the  cases  of  Towner  v. 
Lucas,  18  Orat.  705,  722;  Harris  t.  Harris, 
28  Grat.  766. 

Thirdly.  Because,  wblle  equity  will  re- 
form instruments  executed  in  mutual  mis- 
talce,  yet  that  this  can  never  be  done  un- 
less tbe  true  state  of  the  case  can  be  estab- 
lished. In  tblscaseany  account  that  may 
be  stated  must  be  purely  conjectural.  In 
such  a  case,  equity  always  withholds  its 
band.  In  Foster  v.  Bison,  17  Orat.  340. 
MoNCURB,  P.,  says:  "It  is  possible,  after 
all,  tbat  tbe  account  given  of  this  matter 
In  tbe  examination  of  William  Bison  is 
<-he  true  one,  and  that  the  credit  of  S975, 
given  to  J.  W.  F.  in  tbe  settlement,  was, 
in  fact,  given  by  mistake.  But.  whether 
the  fact  be  so  or  not,  I  think  it  is  not 
proved  by  that  degree  and  amount  of  evi- 
dence wbicb  ougbt  to  be  required  under 
the  circumstances,  and  that,  in  attempt- 
ing to  correct  such  supposed  ailsi.ake, 
there  would  be  danger  of  doing  InJuHtice 
to  tbe  estate  of  J.  W.  F."  White  v.  Camp- 
bell. 80  Va.  181. 

Fourtbljr.  Because  the  circuit  court 
erred  in  directing  a  canci^llation  of  the 
bonds  for  f  917  and  $1 ,250 ;  for,  as  to  the 
first  of  these  bonds,  Major  Ballard's  testi- 
mony proves,  If  it  proves  anytblns  on  the 
point,  that  there  was  no  dispute  over  this 
bond,  and  tbat  it  was  executed  on  tbe 
same  day  with  the  $2,102.81  bund,  and 
presumptively,  therefore,  was  given  for 
some  additional  amount  due  from  Chap- 
man to  Fersinger;  and,  as  to  the  $1,260 
bond.  It  Is  proven  by  Ballard  that  it  did 
not  enter  Into  the  final  settlement,  and 
It  was  error  In  the  court  to  cancel  that 
bond  by  making  it  a  part  ot  tbat  settle- 
ment. For  these  reasons  the  decree  of  the 
circuit  court  must  be  reversed  in  favor  of 
the  appellee,  and  a  decree  must  be  entered 
here  In  conformity  wltb  this  opiulou. 

BicHABDsoN,  J.,  dissenting. 

(«  oa.  sen  

Sims  et  at.  ▼.  Statr. 

(Supreme  Court  of  Oeorgta.    July  IS,  1891.) 
CsaaHAi.  Law— Joint  Vkbdiot —  SsTTiMa  Asiob 
AS  TO  Bixa  Dbfekdants. 
1.  Foot  persons.  Indicted  toeether  for  riot, 
having  been  put  upon  trial,  and  tue  state  tiaving 


annoonced  that  It  would  claim  no  conviction  as 
to  two  of  them,  and  then  having  examined  these 
two  as  witnesses  against  the  other  two,  a  verdict 
of  guilty  as  to  all  was  not  void,  and  might  be 
set  aside  as  to  two  and  left  to  stand  as  to  the 
other  two.  The  grant  of  a  new  trial  as  to  the 
former  will  not  work  a  new  trial  as  to  the  latter. 
a.  There  being  no  objection  to  the  examina- 
tion of  two  of  the  aooosed  as  witnesses  when 
their  evidence  was  offered  because  no  noUe  pros- 
equi as  to  tbem  was  entered,  tbe  objection  comes 
too  late  after  verdict 

S.  The  verdict  was  warranted  by  the  evidence. 
iSyUabus  by  the  Court.) 

Error  from  superior  court,  Bockdale 
county;  James  K.  Hinbs,  Judge. 

Geo.  W.  Qle&ton,  for  plaintiffs  In  error. 
E.  Womack,  Sol.  Gen.,  for  tbe  State. 

Judgment  affirmed. 


(87  Oa.  673) 


Blalock  t.  Mii^nd. 

(Supreme  Court  <(f  Oeorgia.    July  IS,  1891.) 

RsooBDiMa  Dbbd— OiPT — Loss  ov  Dbkd — Sbcond- 

AKT  BVIDBHOB— NOTIOH  TO  PRODUOB— DBUVBBT 

— Dbolabations  ot  Donob— Instbuotions. 

1.  A  deed  saying  nothing  of  delivery  in  the 
attestation  olaose  is  nevertheless  prepared  for 
reoord  if  attested  by  two  witnesses,  one.of  whom 
was  the  olerk  of  the  superior  court,  who  signed 
the  attestation  in  his  official  character. 

2.  In  order  for  the  heir  of  a  deceased  donee  to 
set  up  a  deed  of  gift  made  to  her  by  her  father  it  is 
not  necessary  tliat  it  should  appear  that  the  donee 
or  her  heir  ever  had  possession  of  the  premises, 
or  that  either  ot  them  ever  tiad  actual  custody  of 
the  deed. 

8.  When  it  appears  that  an  original  deed  of 
gift  by  a  father  to  his  daughter  was  never  in  the 
actual  custody  of  the  daughter;  tbat  the  father 
is  dead;  and  that  the  deed  was  not  among  the 
papers  left  by  him,— the  loss  of  the  original  is 
sutSciently  acooonted  for  to  admit  a  copy  taken 
from  the  record. 

4.  The  donor,  after  making  a  deed  of  gift, 
having  sold  and  conveyed  the  premises  to  other 
persons,  there  is  no  presumption  tbat  the  deed  of 
gift,  which  was  adverse  to  their  title,  ever  went 
into  tbeir  possession;  and  oonsoquently,  whetbar 
a  notice  to  one  of  tbem  was  properly  directed,  or 
a  subpcena  duces  tecum  to  the  other  was  prop- 
erly served,  is  immaterial,  there  being  no  dili- 
gence to  inquire  of  them  incumbent  upon  the 
party  now  claiming  under  the  deed  of  gift. 

5.  Declarations  of  a  vendor,  now  deceased, 
mode  at  the  time  of  conveying  to  his  vendee, 
that  a  previous  deed  of  gift  executed  by  the  ven- 
dor to  bis  daughter  had  never  been  delivered,  and 
that  he  bad  destroyed  the  same,  are  not  admissi- 
ble in  evidence  in  favor  of  the  vendee  against 
the  heir  of  the  daughter  claiming  under  tbe  deed 
of  gift;  nor  are  declarations  of  a  third  person, 
now  deceased,  that  he  knew  the  deed  had  not 
been  delivered,  and  that  the  donor  destroyed  it. 

6.  A  written  declaration,  made  by  the  donor, 
and  recorded  in  the  record  of  deeds,  to  the  effect 
that  he  had  not  delivered  to  his  daughter  the 
deed  of  gift,  and  that  he  revoked  and  an- 
nulled the  deed,  is  not  admissible  in  evidence  in 
favor  of  his  vendee  of  the  premises,  the  same  be- 
ing made  several  years  after  tbe  deed  of  gift  was 
executed  and  recorded. 

7.  It  is  not  incumbent  upon  the  court  to  spec- 
ify in  his  charge  to  the  jury  what  facts  and  cir- 
cumstances would  negative  the  presumption  that 
a  duly  recorded  deed  was  delivered,  or  to  go  over 
the  various  facts  and  circumstances  in  the  evi- 
dence tending  to  negative  that  presumption,  there 
being  no  request  to  do  so,  and  the  court  referring 
the  jury  in  general  terms  to  the  evidence  on  the 
subject. 

8.  The  evidence  warranted  the  verdict. 

iSyllaima  by  the  Court.) 
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Error  from  superior  court.  Pike  county ; 
James  S.  Boynton,  Judge. 

S.N.  Woodward,  tor  plaintiff  In  error. 
Claude  Worrill  and  B.  F.  McLaugblia,  for 
defendant  in  error. 

Judgment  affirmed. 


(87  Ga.  659) 


Obreb  V.  State. 


(Supreme  Court  of  Georgia.    Jnly  13, 1891.) 

Nbw  Tbial— Nbwlt-Discovkrbd  Evidesok— Pbao- 

TiCE— Heaxino  Arocmest. 

1.  The  evidence  warranted  the  verdict. 

3.  The  newly-discovered  evidence  was  camu- 
lative,  and  by  aiie  diligence  oonld,  in  all  proba- 
bility, have  been  discovered  before  the  trial. 
See  Roach  t.  State,  68  Oa.  863. 

S.  The  court  did  not  abuse  its  discretion  as 
to  the  length  of  time  allowed  for  preparing  to 
argue  the  motion  for  a  new  trial  and  bringing 
the  same  to  a  hearing.  The  time  allowed  was 
seven  days,  one  of  which  was  Sunday,  and  an- 
other Saturday  of  a  term  of  court  in  whi<di  all 
the  counsel  were  practitioners. 
{Syllatma  by  the  Court. ) 

Error  from  superiorcourt,  Bnttscounty ; 
Jahics  S.  Boynton,  Judge. 

AttderaoD,  Wright  &  Beck,  for  plaJntitf 
In  error.  E.  Womack,  Sol.  Gen.,  for  the 
State. 

Judgment  affirmed. 


(87  Oa.  671>  ~~' 

Collins  v.  Powkll  et  ah 
{Supreme  Court  of  QeorgUi.    July  13, 1891.) 

Assumpsit— Recotbbt  op  Overpathent— Uokbt 
Had  AMD  Received. 
Where  husband  and  wife  paid  their  joint 
money  for  land  conveyed  to  the  wife  alone,  and 
it  turned  out  there    was  an  overpayment,  the 
sum  so  overpaid  maybe  recovered  back  in  a  joint 
action  by  them  as  money  had  and  received  for 
their  use.    So  much  of  the  payment  as  was  due 
for  the  land  was  applied  for  the  wifu's  use,  but 
the  excess  was  held  for  the  use  of  the  owners  of 
the  fund,  and  not  for  tliat  of  the  wife  alone. 
iSyUabus  by  the  Court) 

Error  from  superior  court,  Rockdale 
county :  Jamkb  S.  Boynton,  Judge. 

J.  £.  Irwin  and  A.  C.  McCulla,  for  plain- 
tiff In  error.  Geo.  IV.  GVea  too,  for  defend- 
ants in  error. 

Judgment  aftirmed. 


(87  Oa.  633) 


JOBDAN  T.  GbOGAN. 


(Supreme  Court  of  Oeorgia.    July  18, 1891.) 

Lbvt  of  Exbodtion— Claims  of  TmBO  Persons 
—Dismissal. 
Although  it  may  l>e  irregular  to  dismiss  a 
claim  for  want  of  any  evidence  to  support  it,  yet 
if  the  claimant,  after  admitting  possession  in 
the  defendant  in  fl.  fa.  at  the  time  of  the  levy, 
thus  maldng  a  prima  facie  case  for  the  plaintiff, 
closes  his  evidence  without  showing  anything  to 
overcome  the  effect  of  bis  admission,  the  error  is 
immaterial,  and  the  judgment  will  not  be  re- 
versed. 
(Syllaims  by  the  Court) 

Error  from  superior  court,  Cherokee 
county ;  Qeoroe  F.  Gobkb,  Judge. 

C.  V.  Maddox,  tor  plaintiff  In  error.  W. 
H.  Stmtttoas  and  C.  D.  Philltps,  for  defend- 
ant In  error. 

Judgment  affirmed. 


(87  Ga.  613) 

Stabling  V.  Tbobnb  et  ah 

(Supreme  Court  of  Oeorgia.    July  18, 1891.) 

Kbw  Trial— Stbanobb  in  Jdrt-Room  —  Bill  of 

ElCEPTIOJlS. 

1.  The  losing  party  is  entitled  to  a  new  trial 
where  it  appears  that  a  man  who  was  not  a  mem- 
ber of  the  jury,  and  whose  name  was  not  on  the 
list,  did,  without  the  knowledge  or  consent  of 
such  party  or  his  counsel,  accompany  the  jury  to 
their  room,  remain  therewith  them,  and  partici- 

Sate  in  the  formation  and  rendition  of  the  ver- 
ict  1  Thomp.  Trials,  §$  8,  4,  and  cases  cited, 
a.  The  recital  of  facts  in  a  motion  for  a  new 
trial  Is  verified  where  the  bill  of  exceptions  sets 
forth  in  detail  all  the  grounds,  and  adds:  "The 
recitals  of  fact  contained  in  the  motion  for  new 
trial,  and  in  each  of  the  foregoing  six  grounds 
thereof,  are  true  and  correct " 
(SyUatnis  by  the  Court.) 

Error  from  superiorcourt,  Bullocb  conn- 
ty;  James  K.  Uines,  Judge. 

J.  a.  &  D.  H.  Clark,  for  plaintiff  in  error. 
D.  R.  Groover,  for  defendants  in  error. 

Judgment  reversed. 


Burnett  v.  State. 


(87  Oa.  622) 


(Supreme  Court  of  Georgia.    July  18, 1891.) 

Cbiuinal  Law — Continuance— Bvidbncb  ox  Fob- 
mbr  Trial— Admissions. 
1.  Ashowing  for  acontinaance  on  the  ground 
of  the  absence  and  illness  of  leading  counsel  is 
not  complete,  under  section  8335  of  the  (^e, 
without  a  statement  on  oath  that  the  application 
it  not  made  for  delay  only.  Where  the  showing 
was  thus  deficient,  and  the  presiding  judge  had 
given  notice  to  both  the  leading  and  associate 
counsel  a  mouth  before  the  trial  that  the  case 
would  not  again  be  continued  for  illness  of  the 
former,  it  having  been  previously  contiaued  on 
the  same  ground,  there  was  no  abuse  of  discre- 
tion in  overruling  the  motion. 

3.  The  Ckide,  j  4696,  requires  the  evidence 
given  in  on  the  trial  of  a  felony  to  be  taken 
down;  and  by  section  4696a  the  oiBcial  stenograph- 
ic reporter  is  the  officer  to  perform  Uiis  duty. 
His  report,  proved  by  him  to  be  correct,  tu- 
though  he  may  not  remember  the  testimony,  is 
competent  evidence  in  another  case  of  what  a 
witness  swore  upon  the  trial  at  which  the  report 
was  niade,  in  so  far  as  the  same  mayl>o  pertinent 
and  otherwise  competent. 

8.  The  state  may  read  in  evidence  a  part  of 
such  report  without  putting  in  the  whole,  the 
other  party  being  at  liberty  tu  inti-oduce  the 
balance,  or  so  much  thei«of  as  is  pertinent. 
Pound  V.  State,  43  Oa.  89. 

4.  What  a  witness  voluntarily  testified  at  a 
former  trial  of  another  party  for  the  homicide  is 
not  privileged  on  a  trial  of  the  witness  himself 
for  the  same  homicide.  It  may  be  given  in  evi- 
dence against  him  as  an  admission. 

b.  It  does  not  legally  appear  to  this  court  that 
the  verdict  was  not  warranted  by  the  evidence. 
(Syllabus  by  the  Court) 

Error  from  superior  court,  Crawford 
county;  A.  L.  Miller,  Judge. 

A/.  O.  Baytie,  R.  D.  Smith,  and  A.  O.  Ba- 
con,  for  plaintiff  in  error.  W.  H.  Felton, 
Sol.  Gen.,  and  R.  W.  Patterson,  for  the 
State. 

Judgment  affirmed. 


(87  Ga.  3281 

Stewart  et  al.  v.  Cbane  et  at. 

(Supreme  Court  of  Georgia.    May  87, 1891.) 

Master's  Report — Filino  Eioeptions. 

1.  When,  under   section  4203  of  the  Code,  the 

superior  court  in  term  has  passed  an  order  fixing 

the  time  within  which  exceptions  to  a  mastw's 
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report  may  be  filed,  the  ]ndge  of  that  court  has 
no  authority  of  law  to  pass  at  chambers  an  ex 
parte  order  extending  the  time  for  filing  such 
exceptions. 

3.  When  exceptions  to  a  master's  report  have 
not  been  filed  within  the  time  allowed  by  the 
court  lor  that  purpose,  it  is  within  the  discretion 
of  the  court  to  allow  them  to  be  filed  thereafter 
upon  proper  cause  shown. 
(Syllaims  by  the  Cou/rU) 

Error  from  Buperior  court,  Polk  county ; 
George  F.  Gobkr,  Judge. 

Action  by  Crane,  Boylston  &  Co.  and 
another  against  Stewart,  administrator, 
and  anotber.  Judgment  for  plaintlBs. 
Defendants  bring  error.    Affirmed. 

Blance  &  Noyea  and  Broyles  &  Sons,  for 
plaintiffs  In  error.  I.  F.  Thompson,  J. 
M.  Neel,  Dean  A  Umitb,  W.  C.  Uunu,  and 
Jones  &  Richardson,  for  defendants  in 
error. 

Lumpkin,  J.  The  case  of  Crane,  Boyl- 
ston &  C  >.  et  al.  V.  Stewart,  Administra- 
tor, et  a/.,  was  referred  to  a  special  master. 
November  22, 1882,  his  report  was  filed, 
and  on  the  same  day,  during  an  adjourned 
term  of  Polk  superior  court,  an  order  was 
passed  allowing  all  parties  30  days  with- 
in which  to  file  thereto  exceptions  of  law 
and  fact.  December  21, 1888,  counsel  for 
Stewart,  without  notice  to  the  other  side, 
applied  to  and  obtained  from  the  judge 
at  chambers  an  order  allowing  further 
time  to  file  such  exceptions,  which  the 
Judge  granted  for  certain  providential  rea- 
sons stated.  A  similar  order,  still  further 
extending  the  time,  was  in  like  manner 
granted  by  the  judge  at  chambers,  Janua- 
ry 21, 1889,  and  the  exceptions  were  filed 
within  the  time  allowed  by  the  last  order. 
At  the  August  term,  1890,  of  the  superior 
court,  tbecase  was  reached  In  itsorder,  and 
a  motion  was  made  to  dismiss  the  excep- 
tions upon  the  ground  that  they  were  not 
filed  within  the  time  originally  fixed  by 
the  order  of  the  court,  and  that  the  judge 
at  chambers  had  no  authority  to  modify 
The  order  made  in  term,  and  extend  the 
time  for  filing  exceptions.  The  granting 
of  this  motion  is  one  of  the  errors  as- 
slg^ied.  During  the  same  term  a  motion 
was  made  to  reflle  the  identical  exceptions 
which  had  already  been  dismissed.  The 
court  was  then  in  the  midst  of  another 
case,  and  passed  no  order  on  this  latter 
motion  except  to  make  it  returnable  be- 
fore the  judge  of  the  circuit,  who  was  not 
tbep  presiding;  and  error  is  assigned  upon 
the  refusal  of  the  court  to  allow  the  de- 
fendants to  then  file  these  exceptions.  Aft- 
er dismissing  the  exceptions,  the  court 
passed  an  order  approving  the  report  of 
the  master,  and  directing  that  a  verdict 
be  had  in  accordance  therewith.  No  error 
is  assigned  upon  this  action  of  the  court. 

1.  While  it  may  be  true  that  a  court  of 
equity  is  always  open,  and  that  the  judge 
accordingly  may,  at  chambers,  pass  all 
proper  orders  in  an  equity  cause,  we  are 
of  the  opinion  that  the  language  of  sec- 
tion 42U3  of  the  Code  restricts  the  au- 
thority of  the  court  as  to  master's  reports 
to  such  things  only  as  may  be  done  In 
term-time.  The  section  provides  that  the 
master's  report,  "  when  returned  to  court, 
shall  be  subject  to    exceptions  for  such 


time  as  the  court  may  allow. "  The  word 
"court,"  as  first  above  used,  evidently 
cannot  mean  the  judge.  We  presume  it 
was  never  contemplated  that  the  report 
should  be  filed  with  him,  but  that  it  must 
be  filed  with  the  clerk.  The  word  "court." 
where  it  appears  the  second  time  in  the 
section,  is  used,  we  think,  in  the  same 
sense  as  inthefirst  place;  that  is,  itmeans 
the  superior  court,  and  not  the  judge 
thereof.  Moreover,  when  the  court  does 
in  term  pass  an  order  fixing  the  time  with- 
in which  exceptions  may  be  filed,  or  at  a 
subsequent  term  passes  anotber  order  al- 
lowing further  time  to  file  excepttona,  the 
time  designated  may,  so  far  as  the  partic- 
ular case  is  concerned,  be  regarded  as  a 
part  of  section  4203,  and  the  section  may 
be  held  to  mean  that  a  particular  report 
will  be  subject  to  exceptions  for  the  period 
of  time  specified  by  thn  court.  No  provis- 
ion is  made  by  law  for  obtaining  from  a 
judge  at  chambers  an  order  allowing  fur- 
ther time  within  which  to  file  exceptions 
to  a  master's  report,  or  for  giving  notice 
thereof  to  the  opposite  side,  or  for  enter- 
ing any  such  order  upon  the  minutes. 
With  a  report  as  filed  one  side  might  be 
satisfied  if  the  other  made  no  objection 
thereto;  but  it  not  unfrequently  happens 
that  a  party  so  satisfied  would  himself 
desire  to  file  exceptions  if  the  other  side 
did  so,  and  yet  an  order  at  chambers, 
although  it  gave  the  right  to  all  parties 
to  file  exceptions,  and  extended  the  timefor 
so  doing,  would  be  valueless  to  one  who 
had  no  notice  thereof  until  the  extended 
time  had  itself  expired.  This  result  would 
be  manifestly  unfair  and  unjust,  and,  irre- 
spective of  the  construction  we  have 
placed  upon  the  above-mentioned  section 
of  theCode,  we  think  it  unwise  to  establish 
a  precedent  allowing  such  orders  to  be 
granted  at  chambers. 

2.  As  already  intimated,  we  donot  mean 
to  hold  that  under  no  circumstances  will 
a  party  be  allowed  to  file  exceptions  to 
a  master's  report  after  his  failure  to  do 
BO  within  the  time  originally  allowed  for 
that  purpose  by  an  order  of  the  court. 
In  the  case  of  Cook  v.  Commissioners,  62 
Ga.  228,  Judge  McCutchen,  then  presid-' 
Ing  in  the  place  of  Chief  Justice  Jacksun, 
who  was  disqualified, said  :  "The  order  of 
reference  had  fixed  the  time  within  which 
the  parties  should  file  their  exceptions 
to  the  report,  as  hereinbefore  fully  set 
forth.  The  time  limited  having  expired 
without  any  exceptions  being  filed,  the 
plaintiff  in  error  could  not  legally  file  his 
exceptions  afterwards  without  obtaining 
leave  of  the  court  for  this  purpose.  In 
matters  resting  in  legal  discretion,  the 
courts  favor  the  diligent,  but  not  the  neg- 
ligent. Where  parties  are  prevented  by 
good  cause  from  filing  their  exceptions 
within  the  time  fixed  for  that  purpose, 
they  should  see  to  it  that  they  are  guilty 
of  no  unreasonable  delay  in  applying  to 
the  court  for  an  extension  of  time.  If  de- 
lay having  the  effect  to  protract  the  liti- 
gation exists  before  the  application  is 
made,  some  reasonable  excuse  for  this  de- 
lay must  be  shown  to  the  court,  as  well 
as  the  excuse  for  the  original  failure,  be- 
fore any  extension  of  time  should  be 
granted.    The  application  should  be  made 


Digitized  by 


Google 


554 


SOUTHEASTERN  BEPOBTEB,  Vol.  18. 


(Ga. 


at  tbe  first  term  at  which  It  eonld  be 
done. "  It  will  be  seen  from  tbe  language 
just  quoted  that  the  entire  matter  Is  in 
the  discretion  of  the  court,  and  we  ap- 
prove tbe  rule  as  above  laid  down.  Judg- 
ment affirmed. 

(87  Oa.  XS3)  

NoLEN  V.  Heard  et  at. 

(Supreme  Court  of  Georgia.   May  27, 1891.) 

Jttsticb  o»  th»  Pbaob— CoKDnci  o»  JOBT— Vbk- 

DIOT. 

1.  Tbe  evidence  beinff  in  direct  conflict,  and 
the  ]ary  having  credited  a  single  wituess  In  op- 
position to  two  otbers,  the  verdict  was  not  witn- 
oat  evidence  to  sopport  it 

9.  Tbe  verdict  of  a  iary  in  a  justice's  cotirt 
is  not  vitiated  because  the  jury,  after  deliberat- 
ing tor  some  hours,  came  into  court,  announced 
tliat  tbev  coold  not  aKree  unless  they  could  have 
before  them  a  certain  cash-book,  and,  upon  be- 
bur  informed  by  the  presiding  justice  that  the 
book  was  not  legal  evidence,  returned  to  their 
room,  under  the  direction  of  the  justice,  to  re 
sume  their  deliberations,  and  In  a  few  minutes 
brought  in  a  rerdlcL  Thoufrb  It  was  irregular 
for  tbe  jury  to  call  for  more  evidence,  it  was  not 
such  miscondoct  as  to  render  their  subsequent 
finding  Illegal. 
{Syllatnu  bu  ^mmont,  X) 

Error  from  superior  court,  Newton 
coanty ;  Jambs  S.  Bovnton,  Judge. 

^.K  £d  wards,  for  plaintiff  in  error.  J. 
F.  Rogers,  for  defendants  In  error. 

Judgment  affirmed. 
(W  Ga.  2K)  

Jones  ▼.  Farmrr  et  at. 
(Supreme  Court  of  Oeorgia.    May  27, 1891.) 
AppbaI/— SnrpioiBSCT  or  Evidkncb. 
The  evidence  Oelng  irreconcilable,  and  this 
being  a  second  verdict  for  the  same  party,  and 
the  trial  judge  having  refused  a  new  trial   on 
condition  that  a  part  of  the  recovery  be  written 
off,  and  tills  oondition  being  complied  with,  the 
supreme  court  will  not  interfere.    The  case,  on 
a  previous  writ  of  error,  is  reported  in  84  Ga. 
290,  10  8.  B.  Rep.  (06. 
(SyUalnu  bu  BleclOey,  C.  J.) 

Error  from  superior  court,  Newton 
county;  Jambs  S.  Boynton,  Judge. 

E.  F.  Edwards  ond  J.  A£.  Pace,  tor  plain- 
tit  In  error.  L.  L.  iiiddlebrook,  for  de> 
tendants  in  error. 

Judgment  affirmed. 

(87  Oa.  GB4)  ■ 

Brtans  y.  Almand. 
(Supreme  Court  of  Oeorgia.    July  18, 1891.) 

HlOHWATS  —  RbHOVAI.  OV  OSSTBUOTIOilS  rKOll 

Stbbbt. 
V^hile  the  municipal  authorities  of  a  oity 
or  town  may,  oo  complaint  of  a  citizen,  cause 
an  obstruction  to  be  removed  from  any  public 
street  in  actual  use  by  the  public,  yet  where  a 
street  exists  only  in  the  plan  of  such  city  or 
town,  and  has  not  been  actually  opened,  worked 
by  the  municipal  authorities,  and  used  by  the 
public,  but,  on  the  contrary,  has  been  in  private 
occupation  for  80  or  40  years,  this  mode  of  pro- 
cedure is  not  available.  Parsons  v.  Trustees,  44 
Oa.  639. 
(SyUabue  by  the  Court.) 

Error  from  superior  court,  Bntts  coan- 
ty;  James  S.  Boynton,  Judge. 

Wrigbt  dt  Beck  and  Hall  A  Hamwor.d, 
tor  plaintiff  in  error.  W.  W.  Anderson 
and  L.  L.  Ray,  tor  defendant  in  error. 

J  udgment  reversed. 


Grant  ▼.  State. 


(87  Oa.  265) 


(Supreme  Court  cf  Oeorgia.    May  27, 1891.) 

iNTOXICATINa  LlCjUOBS— ILLBOAL  SaLKS. 

In  a  prohibition  county,  a  person  who  re- 
ceives money  from  another  with  a  request  to 
procure  whisky,  and  who  shortly  afterwards  de- 
livers the  whisky,  may  be  treated  as  the  seller 
if  no  other  person  filling  that  character  appears, 
and  if  it  is  not  shown  where,  bow,  or  from  whom 
the  whislcy  was  obtained.  This  case  Is  controlled 
in  principle  by  Paschal  v.  State,  84  Oa.  SSU,  10 
S.  B.  Rep.  821. 
(SyUdbut  by  BleOdey,  O.  J.) 

Error  from  superior  court,  Henry  coan- 
ty;  James  8.  Boyntun,  Judge. 

Bryan  &  Dickea,  for  plaintltf  in  error. 
W.  A.  Brown,  opposed. 

Judgment  affirmed. 


Kenny  ▼.  Wallace. 


(87  Oa.  SOS) 


(Su/preme  Court  cf  Georgia.  July  18, 1891.) 
Attaohhbmt — Dissolution — Appbai. 
If  a  writ  of  error  lies  at  all  to  a  decision 
of  the  judge  of  the  superior  court  dissolvinK  an 
attaoliment  issued  against  a  fraudulent  debtor 
under  sections  3397,  8288,  of  the  Code,  it  Is  an 
ordinary,  not  a  "fast, "  writ.  (3onsequentlv  this 
case,  If  it  can  be  entertained,  is  returnable  to 
the  next  t<>rm.  Ordered,  that  it  be  entered  on 
the  docket  of  that  term,  to  be  properly  dispoaed 
of  in  its  order. 

(SyUabue  by  the  Court.) 

Error  from  superior  court,  Fulton  coun- 
ty:  Marshall  J.  Clarke,  Judge. 

22.  J.  Jordan,  for  plalutiR  In  error. 
Broyles  &  Sons,  for  defendant  in  error. 


(87  Oa.'280} 

Hyfield  v.  Sims  et  at. 

(Supreme  Court  of  Georgia.    May  27, 1891.) 

MonoH  fob  Nbw  Tbul— Motion  to  Dismiss— 
ExcBPnoMS. 

1.  Where  a  motion  was  made  at  one  term  of 
the  court  to  dismiss  a  motion  for  a  new  trial, 
and  was  overruled,  it  was  too  late  at  the  next 
term  to  assign  error  thereon  in  a  bill  of  excep- 
tions to  the  final  judgment  of  the  court  granting 
a  new  trial  in  tbe  case,  no  exceptions  pendente 
lite  having  been  taken  and  filed  at  the  tennwhen 
the  rulings  complained  of  were  made. 

3.  When  a  case  is  submitted  to  the  judge 
upon  the  law  and  the  facts,  to  be  tried  by  him 
without  the  intervention  of  a  jury,  and  he  finds 
upon  the  facts  and  decides  the  questions  of  law, 
the  losing  party  may  either  move  for  a  new  trial 
or  file  his  bill  of  exceptions,  as  he  may  sne 
proper.  In  this  case,  however,  a  verdlot  was 
taken  in  accordance  with  the  judge's  fiuding,  and 
to  review  It  a  motion  for  now  trial  was  indis- 
pensable. 

8.  Where  the  judge  grants  a  new  trial  in  an 
illegality  case,  and  it  does  not  appear  from  ttie 
bill  of  exceptions  or  the  transcript  of  the  record 
what  the  ground  or  grounds  of  the  illegality 
were,  tbe  judgment  granting  the  new  trial  will 
be  atBrmed. 
(Syllabus  by  the  Court.) 

Error  from  superior  court,  Floyd  coan- 
ty; John  W.  Maddox,  .ludge. 

Execution  by  W.  L.  Sims  &  Ck).  against 
Robert  Uyfleld  from  a  justice's  court.  De- 
fendant appealed  to  the  superior  court. 
Judgment  for  defendant.  Motion  for  uew 
trial  granted.  Defendant  excepted.  Af- 
firmed. 

Wrlffbt  A  Harris,  for  plaintiff  in  error. 
Juntas  F.  HtUyer,  for  defendants  in  error. 
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Simmons,  J.  An  execatton  from  a  Jus- 
tice's court  In  favor  of  Sims  &  Co.  against 
Hyfleld  was  levied  upon  certain  property, 
and  Hyfleld  interposed  an  illegality.  The 
case  was  taken  by  appeal  to  the  superior 
irourt,  where,  on  April  14,  1800,  at  the 
spring  term  ol  the  court,  all  the  questions 
of  fiict  and  law  involved,  by  agreement  of 
counsel,  were  submitted  to  the  presiding 
JDdge,  and  it  was  agreed  by  counsel  that 
a  verdict  should  be  taken  in  accordance 
with  the  Andlng  of  the  Judge.  A  verdict 
was  so  taken  on  the  day  named,  sastaln- 
Ing  the  illegality,  and  Judgment  thereon 
was  rendered.  On  April  23d  thereafter  the 
plaintiffs  in  S.  fn.  filed  a  motion  for  a  new 
trial,  and  a  correct  brief  of  the  evidence. 
On  May  19th  counsel  for  the  defendant  In 
S,  fa.  moved  to  dismiiis  the  motion  for  a 
new  trial  because  it  did  not  show  that  it 
was  filed  within  80  days  after  the  trial.  be> 
caose  the  grounds  had  not  been  certified 
by  the  judge,  and  because  no  service  bad 
been  perfected  on  the  defendant  in  fl.  fa.; 
all  of  which  motions  the  court  overruled, 
allowed  movant  to  amend,  certified  the 
grounds,  and  granted  the  rule.  The  mo- 
tion for  a  new  trial  was  then  argued,  and 
the  court  held  up  its  decision  until  De<;em- 
ber  4, 1890,  at  the  fall  term  of  the  court, 
when  counsel  for  the  defendant  In  S.  fn. 
again  moved  to  dismiss  It  on  the  ground 
that,  both  law  and  facts  having  been  orig- 
taally  submitted  to  the  judge,  and  a  ver- 
dict having  been  rendered  under  instruc- 
tions from  the  court,  a  I>U1  of  exceptions, 
and  not  a  motion  for  a  new  trial,  was  the 
proper  remedy.  The  motion  also  was 
overruled,  and  the  defendant  excepted. 
The  court  then  granted  a  new  trial,  and 
the  defendant  excepted. 

1.  It  appears  that  the  motion  to  dismiss 
the  motion  for  a  new  trial  on  the  ground 
that  it  did  not  show  that  it  was  made 
within  80  days,  that  the  judge  had  not  ap- 
proved the  grounds,  and  that  no  rule  nisi 
had  been  granted,  etc.,  was  made  at  the 
spring  term  of  the  court,  and  no  excep- 
tions pendente  Itte  were  filed  and  ap- 
proved at  that  term  of  the  court.  It  was 
too  late,  therefore,  to  except  to  this  ruling 
at  the  fall  term  of  the  court,  more  than  six 
months  after  the  ruling  had  been  made. 
City  of  Waycross  v.  Toumans,  85  (Ja.  708, 11 
8.  E.  Bep.  865.  This  disposes  of  this  ex- 
ception. 

2.  On  December  4, 1890,  at  the  fall  term 
of  the  court,  the  defendant  to  S.  fa.  called 
the  attention  of  the  judge  to  the  motion, 
and  moved  to  dismiss  it.  On  the  ground 
that,  both  law  and  facts  having  been  orig- 
inally submitted  to  the  judi;e,  and  a  ver- 
dict rendered  under  instructions  from  the 
court,  a  bill  of  exceptions,  and  not  a  mo- 
tion for  a  new  trial,  was  the  proper  rem  - 
edy.  This  motion  the  court  oven-uled, 
and  to  this  ruling  the  defendant  excepted. 
When  a  case  Is  submitted  to  the  judge  up- 
on the  law  and  the  facts,  to  be  tried  by 
him  without  the  intervention  of  a  jury, 
and  he  finds  upon  the  facts,  and  decides 
the  question  of  law  against  one  of  the  par- 
ties, the  losing  party  may  either  move  for 
a  new  trial,  as  It  the  case  had  boen  tried 
by  a  Jury,  or  file  his  bill  of  exceptions,  as 
he  may  see  proper.  Of  course  there  must 
be  a  motion  tor  a  new  trial  when  there  Is 


an  actual  verdict,  as  in  this  case.  We  are 
inclined  to  think  that  where  Issues  of  tact 
are  involved,  and  the  judge,  by  agreement 
of  the  parties,  passes  upon  them,  the  bet- 
ter practice  Is  to  make  a  motion  for  a  new 
trial,  so  that  the  judge  may  have  an  op- 
portunity to  review  his  finding  on  the 
farts.    2  Thomp.  Trials,  S  2713. 

8.  When  this  last  motion  was  overruled 
the  conrt  granted  an  order  sustaining  the 
motion  for  a  new  trial,  and  to  this  ruling 
the  defendant  excepted.  .The  plaintiff  in 
error  seems  to  have  been  very  particular 
and  full  in  specifying  in  the  bill  of  excep- 
tions the  parts  ot  the  record  necessary  for 
a  clear  understanding  ot  bis  case,  but 
with  all  his  particularity  he  omitted  the 
main  part  of  the  record  which  would  en- 
able us  to  determine  whether  the  trial 
judge  erred  in  the  grant  of  a  new  trial  or 
not.  The  defense  to  the  execution  was 
made  by  an  affidavit  of  illegality,  and  the 
judge  granted  a  new  trial  because  he  had 
erred  in  finding  in  favor  of  the  illegality; 
but  what  the  grounds  of  that  affidavit  of 
illegality  were  we  have  been  unable  to  as- 
certain from  this  record.  The  affidavit 
was  not  specified  In  the  bill  of  exceptions 
as  material,  and  consequently  was  not 
embodied  in  the  record  sent  up  by  the 
clerk.  Without  knowing  what  the 
grounds  of  Illegality  were,  we  cannot  de- 
cide whether  the  grant  of  a  new  trial  was 
erroneous  or  not.  We  therefore  affirm  the 
judgment  of  the  court  below.  Judgment 
affirmed. 

■—^—  (87  Oa.  323) 

Beroy  v.  East  TENNi!:88BB,y.&  G.By.Co. 
(Supreme  Court  of  Qeorgia^    May  27, 1891.) 

UlSTBR  AND  SBRVAKT  —  NSOUOBNOI  —  QdBSTIOM 
FOB  THE  JaitT. 

Under  the  facts  of  this  case  It  was  error 
to  grant  a  nonsuit. 
{SyUabus  by  the  Court.) 

Error  from  superior  -court,  Floyd  coun- 
ty; John  W.  Maddox,  Judge. 

W.  J.  Beedy  sued  the  East  Tennessee, 
Virginia  &  Georgia  Ballway  Company  to 
recover  damages  for  .personal  injuries. 
Plaintiff  was  nonsuited,  and  brings  error. 
Be  versed. 

Wrlf^bt  &  Barrla,  for  plaintiff  in  error. 
W.  T.  TurubuU,  Dorsey  A  Howell,  and  A. 
O.  Bacon,  for  defendant  in  error. 

Lumpkin.  J.  The  evidence  for  the  plain- 
tiff made  in  brief  the  following  case:  One 
Wood  was  In  the  employment  of  defend- 
ant, and  Reedy,  who  had  been  employed 
by  him  as  a  laborer  In  transferringfreight, 
was  Instructed  by  AVood  to  assist  in  put- 
ting up  some  wires  for  defendant.  This 
instrnction  had  been  given  nt  the  request 
of  a  line  i-epairer,  to  whom  Wood  was  in- 
formed defendant's  superintendent  had  di- 
rected he  should  furnish  a  couple  of  hands. 
There  was  evidence  to  authorize  the  in- 
ference that  this  repairer  was  the  servant 
of  the  defendant.  A  ladder  was  placed 
against  the  depot  wall,  and  extended 
some  eight  feet  above  the  roof.  The  line 
repairer  directed  Reedy  to  take  some  wire 
and  carry  it  up,  which  Beedy  did,  but 
only  went  part  of  the  way  and  stopped. 
He  was  then  ordered  to  go  to  the  top  of 
the  ladder  with  the  wire,  but  refused  to 
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do  so.  The  repairer,  who  had  been  hold- 
ing the  ladder,  then  let  it  loose,  ran  ap  it, 
passed  Reedy,  taking  the  wire  from  him 
as  he  did  so,  and  sprang  upon  the  roof, 
doing  BO  in  snch  a  manner  as  to  make 
the  ladder  fall  with  Keedj'  to  the  ground, 
and  be  was  thus  injured.  Under  these 
factn  we  think  a  Jury  should  determine 
whether  or  not  Reedy  was  injured  by  the 
negligence  of  a  co-employe  in  the  service  ot 
defendant;  whether  or  not  by  his  own 
negligence  he  cuntribnted  to  the  injury; 
and  whether  or  not,  by  the  exercise  of  or- 
dinary care,  he  could  hare  prevented  it. 
Judgment  reversed. 

(87  Oa.  S24)  

Campbell,  v.  Higoinbotbam. 
(Supreme  Court  o/  Georgia.    May  87, 1891.) 
BzBODTioir  or  Dbbd— Ddkess — ^Instructions. 

1.  The  evidence  being  entirely  insutScient  to 
aathorize  the  verdlot,  it  should  be  set  aside. 

2.  The  evidence  showiae  that  the  deed  in 
question  was  executed  freely  and  voluntarily, 
and  there  being  no  testimony  from  which  the 
Jury  could  rightly  infer  that  it  was  the  result  of 
duress  or  fraud,  there  was  nothing  to  warrant 
the  court;  in  charging  upon  these  subjects. 

{SyUeUms  by  LumpMn,  J.) 

Error  from  superior  court,  Floyd  coun- 
ty ;  John  W.  Maddox,  Judge. 

Wright  &  Alexander  and  Dabney  & 
FoucM,  for  plaintiff  in  error.  Deaa  & 
Smith,  for  defendant  in  error. 

Judgment  reversed.. 

(87  Oa.  331)  

Meeks  V.  State. 

{Supreme  Court  of  Oeorgla.    May  27, 1891.) 

Bill  or  Ezoeftions — Sehvicb  on  Attobnbt  Oen- 

BBAL. 

The  hill  of  exceptions  in  this  case  having 
been  served  upon  counsel  employed  to  assist  the 
solicitor  general,  and  not  upon  the  latter,  as  the 
law  requires,  the  writ  of  error  is  dismissed. 
Code,  i  4261;  Oliver  v.  State,  66  Ga.  248. 
(Syllabua  by  Lumpkin,  J.) 

Error  from  superior  court,  Paulding 
county:  John  W.  Maudox,  Judge. 

C.  D.  Pblllips  anrf  C.  D.  McGragor,  by  G.  P. 
Roberts,  for  plaintiff  in  error.  A.  Richard 
son,  Sol.  Gen.,  and  Tbowpson  Spinlsa,  for 
the  State. 

Writ  ot  error  dismissed. 

(87  Oa.  332) 

CoBLBT  V.  State. 
(Supreme  Court  of  Oeorgla.    May  27, 1801.) 

iMTOZICATIKa  liiqnOBS  — ILLBOAL  Sales  —  Nbw 
TftlAU 

1.  Newly-discovered  evidence  to  discredit  the 
only  witness  for  the  state  is  not  cause  for  grant- 
ing a  new  trial  over  the  refusal  of  the  trial 
Judge. 

2.  That  the  accused  refused  to  sell  liquor  to 
another  is  not  admissible  evidence  to  show  that 
he  did  not  sell  to  a  particular  person  on  a  differ- 
ent occasion. 

(SyUabus  by  LumpMn,  J.) 

Error  from  superior  court,  Rockdale 
county ;  James  K.  Hines,  Judge. 

J,  R.  Irwia  and  A.  C.  McCalla,  for  plain- 
tiff in  error.  E.  Womack,  Sol.  Gen.,  tor 
the  State. 

Judgment  aflSrmed. 


((3a. 
«T  Oa.  52t) 

Pool  v.  State. 

{Suveine  Court  of  Oeorgia,    July  18, 1891.) 

HoiuoiDB— Instbuctions — ^BvisBNCB— Motion  vob 
New  Tbial. 

1.  The  Jury  having  found  a  verdict  for  the 
offense  of  murder,  and  desiring  to  reoommend 
imprisonment  in  the  penitentiary  for  life,  it  was 
proper  for  the  court,  in  the  presence  of  the  Jury, 
and  at  their  request,  to  allow  this  recommenda- 
tion to  be  put  in  proper  form  by  the  solicitor 
general,  and  thus  prepare  the  verdict  for  signa- 
ture by  the  foreman. 

2.  A  request  to  charge  with  reference  to 
doubt,  with  no  qualification  as  to  the  doubt  being 
reasonable,  was  properly  refused. 

3.  One  of  the  questions  in  grading  the  homi- 
cide being  as  to  whether  the  pistol  was  reck- 
lessly fired,  with  criminal  indifference  to  the 
consequences,  it  was  not  necessary,  in  order  to 
constitute  the  offense  of  murder,  that  the  accused 
should  have  been  engaged  in  an  unlawful  act 
at  the  time  of  firing  it.  A  request  to  charge  the 
Jury,  the  whole  of  which  is  not  pertinent  and 
legal,  should  be  declined. 

4.  Theoonrt  Is  not  bound  to  instruct  the  Jujy 
that,  when  the  proof  in  favor  of  the  accused  is 
stronger  and  more  direct  than  the  evidence 
against  bim,  there  is  room  for  doubt,  and  be 
ought  not  to  be  convicted. 

6.  Under  the  evidence  it  was  not  error  to  de- 
cline a  raquest  to  charge  section  4302  of  the 
Ck>de,  in  the  language  of  that  section,  on  the  sub- 
ject of  homicide  by  misadventure.  The  pistol 
was  handled  in  a  way  to  make  it  dangerous  to  by- 
standers, and  80  handling  it  was  culpable  negli- 
gence. 

6.  It  was  not  error  to  deoline  to  charge  the 
abstract  proposition  that  when  the  conduct  of 
the  accused  Is  equally  susceptible  of  two  con- 
structions tlie  one  in  favor  of  the  hypothesis  of 
innoceuce  is  the  one  that  ought  to  be  adopted, 
there  being  no  conduct  in  evidence  specially  re- 
quiring the  application  of  this  principle. 

7.  A  statement  in  the  motion  for  a  new  trial 
that  the  court  allowed  evidence  to  go  to  the  Jury, 
over  objection  of  defendant's  counsel,  relating 
to  a  subsequent  difficulty  with  another  ^rty, 
without  specifying  what  the  evidence  was,  is  not 
sufficiently  full  and  certain  as  a  basis  for  assign- 
ing error;  more  especially  where,  according  to 
the  testimony  of  one  of  the  state's  witnesses  as 
set  forth  in  the  brief  of  evidence,  the  difficulty 
with  the  third  person  was  apparently  a  part  of 
the  res  gestae  of  the  homicide,  and  material  in 
determining  whether  the  shooting  was  willful  or 
accidental. 

8.  Though  one  may  have  a  pistol  at  a  church 
in  violation  of  the  statute  prohibiting  the  bear- 
ing of  arms  at  such  a  place,  and  though  he  may 
handle  the  pistol  negligently  and  discharge  it 
intentionally,  thereby  committing  accidentally  a 
homicide,  yet  this  is  not  necessarily  murder.  It 
may  be  involantary  manslaughter  in  thecommis- 
sion  of  an  unlawful  act.  The  question  would 
depend  upon  whether  it  was  a  reckless  or  only 
a  negligent  shooting. 

9.  When  the  court  fails  to  charge  fully,  to 
the  satisfaction  of  counsel  for  tbe  accused,  on 
the  prisoner's  statement,  attention  should  be 
called  to  the  omission. 

10.  Grounds  of  objection  to  testimony  must  l>e 
stated. 

11.  No  error  as  to  other  grounds  of  the  motion 
for  a  new  trial. 

(Syllabus  by  the  Court.) 

Error  from  superior  court.  Hall  county ; 
Carlton  J.  Wellborn,  Judge. 

Indictment  of  Jesoe  Pool.  Verdict  of 
murder  in  tbe  first  degree.  Defendaat 
brings  error.    Reversed. 

Fletcher  M.  Johnson,  for  plaintiff  in  er- 
ror. Howard  Thompson,  Sol.  Gen.,  tor 
the  State. 
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Lumpkin.  J.  1.  Wben  It  la  thoroughly 
understood  what  verdict  the  jury  desire 
to  find,  there  can  be  no  possible  error  or 
Injury  to  any  one  In  allowing  the  solicitor 
general,  In  open  court,  at  their  request,  to 
put  the  verdict  in  such  (orni  as  will  legal- 
ly express  the  finding  they  wish  and  in- 
tend to  make.  Brantley  v.  State,  (Ga.) 
13  S.  E.  Rep.  257. 

2.  In  criminal  cases  the  jury  must  be 
satisfied  beyond  a  reasonable  doubt  of  de> 
lendant's  guilt  before  he  can  be  legally 
convicted;  and  a  request  to  charge,  "If 
there  is  any  doubt  as  to  whether  the  de- 
fendant is  gnilty,  it  is  the  duty  of  the  Jury 
to  acquit,"— was  properly  refused.  It  is 
not  necessary  that  the  jury  should  be  sat- 
iHfled  beyond  all  doubt  of  defendant's 
guilt ;  and  this,  in  effect,  is  the  meaning  of 
the  charge  requested.  With  doubts  about 
the  law  juries  are  not  concerned. 

3.  It  has  been  frequently  ruled  by  this 
court  that,  unless  a  request  to  charge  the 
jury  Is  in  all  respects  pertinent  and  legal, 
it  should  be  declined.  Where  a  request  is 
in  part  proper  and  In  part  improper,  the 
court  cannot  give  it  as  a  whole,  and  is 
not  bound  to  separate  the  legal  portions 
of  it  from  those  which  are  not  so.  The 
law  Infers  guilty  intention  from  reckless 
conduct;  and  where  the  recklessness  is  of 
such  character  as  to  justify  this  inference, 
it  is  the  same  as  if  defendant  had  deliber- 
ately intended  the  act  committed.  When, 
therefore,  one  recklessly  fires  a  pistol  with 
criminal  Indifference  as  to  the  consequences, 
and  another  is  killed,  it  is  not  necessary, 
in  order  to  constitute  this  killing  murder, 
that  the  accused  should  at  the  time  of  fir- 
ing have  been  engaged  in  the  commission 
of  some  unlawful  act,  independent  of  and 
in  addition  to  the  reckless  firing  Itself. 
The  above  remarks  will,  we  think,  be 
sufHcIent  to  show  that  the  following  re- 
quest was  properly  refused :  "If  the  de- 
fendant, when  his  pistol  went  off  and 
killed  deceased,  had  abandoned  or  was 
tree  from  all  evil  intent,  it  could  not  be 
that  at  that  time  be  was  engaged  in  the 
commission  of  any  unlawful  act;  but,  un- 
less at  the  time  of  the  killing  he  was  eur 
gaged  in  the  commission  qf  an  unlawful 
act,  he  could  not  be  guilty  of  murder,  or 
of  Involuntary  manslaughter,  in  the  com- 
mission of  an  unlawful  act.  If  a  man, 
though  Intending  to  commit  an  unlawful 
act,  abandons  his  intent  to  do  so,  and 
afterwards  by  accident  kills  a  man,  the 
killing  Is  not  murder;  nor  Is  It  involun- 
tary manslaughter  In  the  commission  of 
an  unlawful  act."  Under  this  request  the 
Jury  might  have  acquitted  defendant,  al- 
though satisfied  by  the  evidence  that  ne 
was  guilty  of  criminal  negligence  in  firing 
the  pistol  at  the  time  it  went  off  and 
killed  deceased. 

4.  "When  the  court  properly  charges  con- 
cerning the  law  of  reasonable  doubt,  as 
WHS  done  In  this  case.  It  Is  not  bound  to 
instruct  the  jury  as  Indicated  In  the 
fourth  head-note.  It  Is  for  the  jury  to  de- 
termine wben  there  Is  reasonable  doubt  of 
defendant's  guilt,  and  not  for  the  court 
to  inform  them  under  what  circumstances 
♦.here  Is  or  is  not  room  for  such  doubt. 

5.  When  the  evidence  shows  conclusive- 
ly that  the  defendant  handled  his  pistol  In 


such. a  reckless  manner  as  to  make  It  dan- 
gerous to  by-standers,  the  court  properly 
refused  to  charge  section  4302  of  the  Code, 
relating  to  the  law  of  homicide  by  misad- 
venture. 

6.  The  observations  made  above  in  ref- 
erence to  thefourtb  head-note  are  also  ap- 
plicable here,  the  more  especially  as  the 
evidence  fails  to  show  any  conduct  on  the 
part  of  defendant  which  would  make  the 
request  referred  to  in  the  sixth  head  note 
appropriate. 

7.  One  ground  of  the  motion  tor  a  new 
trial  assigns  as  error  the  court's  allowing 
evidence  to  go  to  the  jury  relating  to  a 
subsequent  dilBculty  betweeen  defendant 
and  another  party,  but  does  not  specify 
what  this  evidence  was.  We  are  there- 
fore unable  to  determine  whether  the  ad- 
mission of  this  evidence  was  such  error  as 
would  require  a  new  trial  or  not.  It  ap- 
pears from  the  testimony  of  one  of  the 
state's  witnesses  thlat  after  the  killing 
defendant  did  have  a  difficulty  with  an- 
other person.  It  occurred  so  soon  after 
the  homicide  as  to  be  apparently  a  part 
of  the  res  gestse  of  the  killing,  and  may 
have  been  material  in  determining  wheth- 
er the  shooting  was  willful  or  accidental. 
The  evidence  just  referred  to  was  to  the 
effect  that  defendant  struck  and  shot  at 
a  by-stander,  who  appears  to  have  done 
nothing  but  reproach  him  for  having 
killed  deceased. 

8.  The  court.  In  effect,  charged  the  jury 
that  having  a  pistol  at  church  would  be 
an  unlawful  act,  and  then  added:  "But 
If  you  believe  he  had  a  pistol  under  such 
circumstances  as  rendered  it  unlawful  to 
have  It,  and  that  be  fired  it  off  voluntari- 
ly. Intending  to  fire  it,  and  in  such  firing 
It  hit  Moon  and  killed  him,  then  he  would 
be  guilty  of  murder."  This  charge,  we 
think,  was  error.  It  amounted  to  In- 
structing the  Jury  that  unlawfully  having 
a  pistol  at  a  church,  and  there  killing  an- 
other with  it,  would  necesBarlly  be  mur- 
der if  the  firing  was  voluntary.  This,  in 
our  opinion,  was  stating  the  law  too 
strongly  against  the  defendant.  If  the 
shooting  was  intentional,  but  simply  neg- 
ligent, and  resulted  in  the  death  of  an- 
other, which  was  not  intended.  It  could 
not  be  more  than  Involuntary  manslaugh- 
ter. On  the  other  hand,  if  the  shooting 
was  intentional,  and  was  done  so  care- 
lessly and  recklessly  that  the  law  would 
imply  an  actual  intention  to  kill  from  the 
mere  wantonness  of  the  act,  and  death 
resulted,  it  would  be  murder.  This  ques- 
tion was  not  properly  submitted  to  the 
jury,  and  for  this  reason  a  new  trial  will 
be  ordered. 

9, 10, 11.  The  head-notes  state  all  that 
need  be  said  concerning  these  grounds  of 
the  motion  fur  a  new  trial.  .Indgment 
reversed. 


(87  Ga.  C34) 

Morrison  et  al.  v.  Cobbn. 
(Supreme  Ctmrt  of  Oeofffla.    July  SO,  18V1.) 

Error  from  superior  court,  Folton  coun- 
ty; Marshall  J.  Clarkb,  Judge. 

C.  T.  Ladson  and  Hulsey  *  Bateman, 
for  pi  a  in  tiff  in  error.  Simmona  ACotrlg&a, 
tor  defendants  in  error. 


Digitized  by 


Google 


558 


SOUTHEASTERN  BEPOBTER,  Vol.  18. 


(Oa. 


Pek  Cdhiam.  There  was  no  abuse  of  dis- 
cretion by  the  court  In  grantintc  a  llrst  new 
trial  In  this  case.    Judgment  affirmed. 

(87  Oa.  283)  

Foster  et  a/,  v.  Foster  et  a/.,Commls- 

Bioners. 

(Supreme  Court  of  Oeorgia.    May  87, 1891.) 

CotTSTr  Board— CoRBEOTiON  o»  Ricobd. 

1.  When  the  records  of  the  board  of  county 
cotnmiastoners  fail  to  speak  the  truth,  they  may 
be  corrected  by  an  order  nuno  pro  tune.  CoAo, 
§206. 

2.  This  case  is  controlled  by  Hillsman  ▼. 
Harris,  8i  Oa.  432,  11  S.  E.  Rep.  40O. 

(SyllabM  by  Slimmont,  J.) 

Error  from  superior  conrt,  Floyd  coun- 
ty ;  John  W.  Madoox,  Jadge. 

Wright  &  Harris,  tor  plalntiBs  in  error. 
Dean  &  Smith  and  Seaborn  Wright,  tor  de- 
fendants In  error.       , 

Judgment  affirmed. 

(87  Ga.  64S)  ^~~~" 

Manodu  v.  Btatb. 

(Supreme  Court  of  Oeorgia.    July  18, 1891.) 

BoBQLAKT— Possession  or  Stoi.en  Pbopbbtt— 
Vebdiot. 

1.  Recent  possession,  not  satisfactorily  ez 
plained,  of  goods  stolen  from  the  house  at  the 
time  the  alleged  burglaiy  was  committed,  may 
be  sufficient  as  a  basis  of  conviction  of  burglary, 
where  the  burglary  has  been  established,  and 
the  jury  believe  from  all  the  evidence  beyond  a 
reasonable  doubt  that  the  accused  is  the  guilty 
party. 

2.  On  a  trial  for  burglary  it  is  not  error  to 
refuse  to  receive  a  verdict  of  "guilty  of  receiv- 
ing stolen  goods,  "and  to  direct  the  jury  thai 
they  would  have  to  find  a  verdict  of  guilty  or  not 
guilty. 

8.  The  evidence  was  sufficient,  and  there  was 
no  error  in  refusing  a  new  triaL 
{SuUabua  by  the  Court.} 

Error  from  superior  court,  Troup  coun- 
ty; Sampson  W.  Harris,  Judge. 

Indictment  of  Taylor  Mnugnm  for  burg- 
lary. Verdict  of  guilty.  Defendant  brings 
error.    Affirmed. 

H.  E.  Ware,  T.  H.  Whitalcor,  and  D.  J. 
GaJTney,  for' plaintiff  in  error.  T.  W.  At- 
ietason,  Sol.  Gen.,  for  the  State. 

Bleckley,  C.  J.  1.  The  grounds  on 
•which  the  motion  for  a  new  trial  were 
rested  appear  In  the  reporter's  Htatement. 
The  substance  of  that  part  of  the  charge  of 
the  court  complained  of  Is  that  recent  pos- 
session of  the  stolen  goods,  not  satisfac- 
torily esplained,  may  be  suRicient  tu  con- 
vict of  burglary  if  the  burglary  is  other- 
wise proved,  and  the  Jury  believe  from  all 
the  evidence  beyond  a  reasonable  doubt 
that  the  accused  is  the  guilty  party.  As 
the  court  distinctly  stated  In  connection 
with  this  proposition  that  mere  "naked 
unexplained  possession  of  stolen  goods 
alone  will  not  authorize  a  conviction  of 
burglary,  "the  request  to  charge  that  "un- 
explained poHsessloQ  of  stolen  goods  does 
not  of  Itself  authorize  a  conviction,  but  is 
a  circumstance  for  the  jury  to  conBldRr," 
was  virtually  compiled  with.  The  truth 
is  tliat  what  would  or  ought  to  bo  the  ef- 
fect of  unexplained  possession,  standing 
alone,  is  a  queRtion  in  tlie  nature  of  an 
empty  abstraction^  for  in  practice  the  fact 


of  possession  Is  usually  connected  with 
other  lacts  throwing  more  or  less  light  on 
the  general  question  of  the  prisoner's  guilt 
or  innocence.  In  one  case  the  po8se«>8ion 
may  count  tor  much  more  thon  in  anoth- 
er. Speaking  generally,  if  it  is  recent  and 
unexplained,  or  falsely  explained,  the  jury 
may  treat  it  as  sufficient  to  Identity  the 
guilty  party.  But  to  do  this  they  must 
be  convinced  from  other  evidence  that  a 
burglary  has  been  committed,  and  the 
whole  evidence  taken  togetlier  must 
leave  no  reasonable  doubt  upon  their 
minds  that  the  person  on  trial  was  the 
burglar,  or  one  of  the  burglars.  If  the  of- 
fense was  committed  by  several.  As  we 
construe  the  charge  given  in  this  case,  it 
was  in  harmony  with  this  view.  It  left 
to  the  jury  the  valuation  of  the  fact  of 
possession  in  the  particular  case,  and  in 
Its  true  relation  to  the  evidence  as  a 
whole.  The  same  legal  thought  may  be 
expressed  In  many  shades  and  variations 
of  language,  and  we  think  what  the  court 
said  iu  this  instance  is  not  in  conflict  with 
the  meaning,  properly  understood,  of  any 
previous  decision  of  this  court.  Falvey 
V.  .State,  85  Ga.  157,11  8.  E.  Ren.  607;  Har- 
ris  V.  State,  84  Ga.  269. 10  S.  E.  Rep.  742; 
Wynn  V.  State,  81  Ga.  744,  7  S.  E.  Kep.  689; 
Grimes  v.  State,  77  Ga.  762;  Davis  v. 
State,  76  Ga.  16;  Harrison  v.  State.  74  Ga. 
802;  Lundy  v.  State.  71  Ga.  360;  McGrn- 
derv.  State,  Id.  864;  Bryan  v.  State,  62 
Ga.  179:  Phillips  v.  State,  56  Ga.  28;  WO- 
son  V.  State,  55  Oa.  824. 

2.  It  is  not  contended  that  a  verdict  of 
guilty  of  receiving  stolen  goods  was  a 
finding  upon  any  issue  involved  in  the  in- 
dictment; but  the  motion  for  a  new  trial 
suggests  that,  as  the  indictment  charged 
larceny  from  the  house  as  well  as  bui*glary, 
the  direction  of  the  court  to  find  a  verdict 
of  guilty  or  not  guilty  was  improper.  It 
does  not  appear,  however,  that  the  atten- 
tion of  the  court  was  called  to  the  double 
aspect  of  the  indictment,  orthat  an  appro- 
priate charge  with  respect  tu  each  of  the 
offenses  it  alleged  had  not  been  given.  The 
brief  of  counsel  says,  "A  question  possibly 
arises  whether  bringing  in  a  verdict  of 
guilty  of  receiving  stolen  goods  was  not 
an  acquittal  of  the  charjce  of  burglary;" 
and  Jordan  v.  State,  22  Ga.  558,  is  cited. 
But  in  that  case  the  verdict  found  volun- 
tary manslaughter  on  an  indictment  for 
murder.  The  offense  found  was  covered 
by  the  indictment,  and  the  verdict  was  re- 
ceived. Here,  on  the  contrary,  the  offense 
which  the  Jury  attempted  to  And  in  the 
first  instance  was  not  covered  by  the  in- 
dictment, and  the  improper  finding  was 
rejected  by  the  court  as  unwarranted  by 
law.  There  Is  thus  nothing  analogous  in 
the  two  cases. 

3.  Tlie  statement  of  the  accused,  as  it 
comes  to  uh  in  the  record,  though  proba- 
bly false  in  some  respects,  and  not  a  full 
disclosure  of  the  whole  truth,  makes  on 
our  minds  a  strong  impression  that  this 
man,  even  If  guilty  of  some  offense,  may 
not  be  guilty  of  burglary.  But  the  jury 
did  not  credit  his  statement,  and  they  are 
made  by  law  the  exclusive  Judges  of  its 
credibility.  Besides,  it  Is  altogether 
probable  on  general  principles  that  their 
estimate  of  it  is  much  more  reliable  than 
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oar  own.  With  the  Btatement  diarredited 
there  was  evidence  to  warrant  the  verdict, 
and  the  court  did  not  err  in  retiiHiog  a 
new  trial.    Judgment  affirmed. 


(87  Ga.  637)  

Stafford  v.  Maddoz. 

(Supreme  Couirt  of  Oeorgia.    July  18, 1891.) 

WATBB-CoimsES— Right  to  Back  WATitB  —  CoN- 
TUACT — Res  Aojudioata. 

1.  A  finding  In  a  foimer  suit  for  the  plain- 
tilt,  fhongli  for  nominal  damaees  only,  is  not  con- 
olnslve  in  favor  of  tlie  defendant  as  to  anytliing 
inTolved  in  tlie  present  controversy. 

S.  A  right  established  by  oontraot  to  back 
water  in  a  stream  vi  the  beignt  which  an  exist- 
ing dam  would  raise  it  does  not  necessarily  con- 
far  a  right  to  back  tbe  water  as  high  as  a  snb- 
seqnent  dam,  located  higher  up  the  stream,  will 
back  it,  although  the  top  of  tlie  subseqaent  dam 
maybe  on  a  level  with  the  top  of  the  former  dam. 
The  width  of  the  two  dams,  and  the  oonforma. 
tlon  of  the  land  on  the  shore  lines,  may  cause  in- 
equality in  the  eSect  of  tlie  dams  in  backing  the 
water. 
(8uUalnu  by  the  Cmurt) 

Error  from  soperior  court,  Whltfleld 
county ;  Thomas  W.  Mii^ner,  Judge. 

Action  for  damages  by  Henry  M.  Staf- 
ford against  Martha  H.  Maddoz.  Judg- 
ment for  plaintiff.  Defendant  brings  error. 
Reveroed. 

McCutchen  &  Shumate,  for  plalntiS  in 
error.  Tbos.  B.  Juuea  and  R.  J.  &  J.  Mc- 
Camy,  for  defendant  in  error, 

Blkcklby,  C.  J.  1.  It  was  error  for  the 
court  to  charge  the  jury,  in  effect,  that, 
if  the  recovery  by  the  pluintiff  in  a  former 
suit  was  for  nominal  damages  only,  then 
the  verdict  in  that  case  would  be  conclu- 
sive that  there  was  no  substantial  damage 
at  any  time,  and  the  Jury  should  Und  tor 
tbe  defendant.  The  present  action  was 
brought  seven  or  eight  years  after  tbe  for- 
mer one.  Why  sbould  the  failure  of  the 
plaintiff  to  prove  any  actual  damage  on 
the  triad  of  his  first  action  cut  bim  off 
from  showing  that  be  sustained  such 
damage  afterwards,  and  before  Institut- 
ing the  second?  Tbe  second  action  does 
not  apply  to  the  same  period  of  time  in- 
volved in  the  first;  and,  as  the  first  result- 
ed in  a  finding  for  the  plaintiff,  that  fiad. 
Ing  surely  could  not  be  conclusive  In  favor 
of  the  defendant  aa  to  anytblug  involved 
in  the  present  controversy.  It  seems  to 
U8  that  its  conclusiveness.  If  it  bas  any 
which  affects  this  case,  would  all  be  in  fa- 
vor of  the  plaintiff,  and  would  extend  to 
the  right  of  recovery,  leaving  the  quan- 
tum of  damages  dependent  entirely  upon 
other  evidence  and  tbe  doctrine  of  puni- 
tive damages.  1  Hill.  Torts,  608.  For  the 
jury  to  find  for  tbe  defendant  in  a  second 
action  for  a  continuous  tort  because  on- 
ly nominal  damages  werefonnd  iutheflrst 
action  would  be  very  remarkable.  "Why 
not  find  at  least  nominal  damages  again 
and  again,  so  long  as  tbe  plaintiff  by 
anccessiye  actions  seeks  to  vindicate  bis 
right,  though  he  may  fail  to  prove  actual 
damage?  Nothing  is  needed  but  a  right 
in  tbe  plaintiff,  and  some  invasion  of  that 
right  by  the  defendant.  Code,  §8  2243, 
3(MI5,  8070;  I  Sedg.  Dam.  §§  97-99. 

2.  As  the. dam  now  complained  of  is  nei- 


ther tbe  same  dam  by  whlcb  tbe  water- 
rights  of  the  defendant  were  measured  in 
tbe  several  deeds  of  conveyance,  nor  lo- 
cated at  tbe  same  place,  but  is  altogether 
a  different  dam,  and  located  blgber  up  the 
stream,  perhaps  the  actual  performance 
of  the  first  dam  in  tbe  way  of  backing  wa- 
ter would  be  tbe  safer  limit  of  the  dffend- 
ant's  right  to  back  the  water  by  tbe  second 
dam.  What  would  be  the  capacity  of  the 
first,  had  it  been  made  tight,  would  neces- 
sarily be  more  or  less  matter  of  conjecture; 
but  what  it  actually  did  while  In  its  best 
condition  would  be  susceptible  of  proof. 
It  may  be  that  there  was  a  right  to  im- 
prove and  tighten  that  dam,  or  to  build  a 
new  and  better  one  In  tbe  same  place:  but 
that  right  was  never  exercised,  nor  can  it 
be  certainly  known  what  increase  in  the 
height  of  the  water  would  have  resulted 
from  all  thefavorablecbanges  in  that  dam 
which  were  practicable,  such  obsnges  nev- 
er having  been  made.  But  concedlngtbat 
the  new  dam  might,  though  located  high- 
er up  the  stream,  be  allowed  to  raise  tbe 
water  not  only  as  high  as  tbe  water  had 
ever  been  raised  by  tbe  old,  but  as  high  as 
tbe  old  dam  would  have  been  capable  of 
raising  it  bad  it  been  put  In  the  best  pos- 
sible couditlou,  it  was  error  for  the  court, 
in  Its  charge  to  the  jury,  to  assume  that 
if  the  new  dam  was  only  of  the  same 
height  as  the  old  one  tbe  two  would  t>e 
equally  capable  of  aflecting  tbe  lands 
above  by  overflow.  Two  dams,  them- 
selves equal  in  height,  located  at  different 
places  on  the  same  stream,  would  not  nec- 
essarily equally  retard  tbe  escape  of  wa- 
ter. Tbe  difference  in  their  width  and  in 
tbe  conformation  of  tbe  land  on  the  shore 
lines,  and  varioas  other  local  conditions, 
mightcause  inequalityin  their  capacity  for 
detaining  and  backing  water,  and  for  in- 
juring thereby  the  lands  above.  Instead 
of  assuming  equality  as  matter  of  law, 
tbe  question  whether  there  would  be 
equality  or  inequality  in  tbe  given  in- 
stance is  one  of  fact  for  determination  by 
tbe  jury.  Where  the  old  dam  and  tbe 
new  are  on  tbe  same  ground,  and  other 
conditions  are  equal,  the  rule  announced 
by  the  court  would  probably  be  correct. 
Baker  v.  McGuire,  6.3  Oa.  246;  Maguire  y. 
Baker,  57  Oa.  109;  Manufacturing  Co.  v. 
Neese,  54  6a.  459.  The  court  eri-ed  in  not 
granting  a  new  trial.    Judgment  reversed. 


(87  Qa.  429) 


Maduoz  v.  Statb. 


(Suipreme  Coitrt  of  Oeorgia,    July  8, 1891.) 

FORQERT  or  LiCEXSE  AS  TbaCBBK. 

No  provision  of  the  Penal  Code  of  this  state 
makes  it  an  offense  to  utter  and  publish  as  true 
a  false  and  fraudulent  certificate  or  license  is- 
sued by  the  county  school  commissioner  to  a 
teacher. 
{SyUabuB  by  the  Court ) 

Error  from  superior  court,  Houston 
county ;  A.  L.  Miller.  Judge. 

Indictment  of  J.  W.  Maddox.af/as  W.  J. 
Maddox,  for  forgery.  Verdict  of  guilty. 
Defendant  brings  error.    Reversed. 

L.  J.  Gartrell,  J.  T.  Spence,  C.  H.  Brand, 
and  BanisoB  &  Peeplea,  for  plaintiff  In  er- 
ror. W.  H.  Felton,  Jr.,  Sol.  Gen.,  for  the 
State. 
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Bleckley,  C.  J.  The  first  section  of  the 
seventh  divlBlon  of  the  Penal  Code  ennmer- 
ate?  certain  Instruments  of  writing,  and 
deals  with  falsely  and  fraudulently  mak- 
ing, forging,  altering,  or  counterfeiting  the 
same,  causing  or  procuring  it  to  be  done, 
or  willingly  aiding  or  assisting  in  the  do- 
ing thereof,  by  any  person  or  persons, 
and  proceeds  as  follows:  "Or  sball  utter 
or  publish  as  true  any  false,  fraudulent, 
forged,  altered,  or  counterfeited  audited 
certificate,  governor's,  president's,  speak- 
er's, public  oflBcer's,  court's,  or  otherduly- 
authorized  person's  certificate,  draft,  war- 
rant, or  order,  so  as  aforesaid  issued,  or 
purporting  to  have  been  issued,  or  any 
deed,  will,  testament,  bond,  writing  ob- 
ligatory, bill  of  exchange,  promissory 
note,  or  order  for  money  or  goods,  or  oth- 
er thing  or  things  of  value,  or  any  acquit- 
tance or  receipt  for  money  or  goods,  or 
other  thing  or  thiugs  of  value,  or  any  in- 
dorsement or  assignment  of  any  bond, 
writing  obligatory,  bill  of  exchange, 
promissory  note,  or  order  for  money  or 
goods,  or  other  thing  or  things  of  value, 
with  intent  to  defraud  the  said  state,  pub- 
lic officers,  courts,  or  persons  authoHzed 
as  aforesaid,  or  any  otiier  person  or  per- 
sons whatsoever,  knowing  the  same  to  be 
Ro  falsely  and  fraudulently  made,  forged, 
altered,  or  counterfeited.  Every  such  per- 
son so  offending,  and  being  thereof  law- 
fully convicted,  shall  be  punished  by  Im- 
prisonment and  labor  in  the  penitentiary 
for  any  time  not  less  than  four  years  nor 
longer  than  ten  years. "  Code,  §  4442.  By 
the  act  of  October  27.  1887,  relating  to 
common  schools,  the  county  board  nf  edu- 
cation are  authorized,  upon  the  report 
and  recommendation  of  the  county  school 
commissioner,  to  grant  to  applicants 
licenses  as  teachers.  Acts  1887,  p.  76,  §  29. 
In  practice  It  would  seem  that  the  Issuing 
of  licenses  granted  by  the  board  devolves 
upon  the  county  school  commissioner  as 
their  secretary  and  executive  officer.  No 
form  appears  to  be  prescribed  by  statute, 
the  whole  subject  of  prescribing  forms  be- 
ing committed  by  the  sixth  section  of  the 
above-cited  act  to  the  state  school  com- 
missioner; but  It  maybe  assumed  that 
the  form  rightly  In  use  is  that  of  a  certifl 
cate  signed  by  the  county  commissioner. 
Penal  laws  are  to  be  construed  strictly, 
and  we  think  it  would  be  too  great  a 
strain  to  bring  an  instrument  which  the 
statute  denominates  a  "license"  under  a 
penal  law  relating  to  certificates,  merely 
because  the  form  in  which  the  license  hap- 
pens to  be  cast  Is  thatof  acertlflcatemade 
by  a  public  ofllcer.  Besides,  reading  the 
language  which  we  have  quoted  above 
from  the  Penal  Code,  and  construing  It  by 
its  context,  we  think  the  certificates  there- 
in referred  to  are  such  as  relate  to  money, 
property,  or  things  of  value.  None  of  the 
enumerated  instruments  are  of  like  genus 
.  or  species  with  licenses,  which  are  Issued, 
not  as  evidence  of  a  right  to  money  or 
property,  but  as  evidence  of  competency 
or  qualification  to  engage  in  the  business 
of  Instruction.  The  mere  absence  of  any 
other  provision  from  the  statute-book 
which  will  reach  the  nefarious  practice  of 
nttering  or  publishing  as  true  an  altered 
license  will  not  authorize  an  extension  by 


construction  of  the  provision  quoted,  in 
order  to  make  it  comprehend  such  a  case. 
Perhaps  It  is  a  casual  omission  in  section 
4451  of  the  Code  that  it  does  not  provide 
for  uttering  or  publishing  as  true,  as  well 
as  for  forging  or  altering,  any  writing 
whatever,  not  elsewhere  enumerated.  If 
this  Indictment  had  been  for  altering  the 
license,  It  would  doubtless  have  been  good 
under  this  section,  but  we  know  of  no 
statute  which  makes  It  penal  to  utter  or 
publish  as  true  an  altered  teacher's  license 
issued  by  the  county  school  commissioner 
or  by  any  other  person.  The  court  erred 
In  not  sustaining  the  demurrer  to  the  in- 
dictment.   Judgment  reversed. 

Lumpkin,  J.,  not  presiding. 


(87  Oft.  241) 

Fakmrrs'  Loan  &  Tbobt  Co.  t.  Candles 
et  Hi. 

(Supreme  Court  of  Qeorgia.    May  8, 1891.) 

constbdotion  of  rattboad— contbactobs'  llens 
—Proceedings  to  Peupect. 

1.  By  section  1979  of  the  Code,  contractors  to 
build  railroads  are  entitled  to  liens  upon  such 
railroads,  but  each  lien  is  upon  tbe  whole  rail- 
road to  which  it  applies.  There  is  no  provision 
of  law  allowing  a  contractor  to  set  up  and  en- 
force a  lien  upon  a  part  of  any  railroad,  thougli 
such  part  may  be  all  of  ttie  road  which  he  con- 
structed or  aided  to  constnioL 

8.  As,  under  section  1990  of  the  Code,  the 
verdict  must  set  forth  the  lien  allowed,  and  the 
Judgment  and  execution  must  be  awarded  accord- 
ingly, a  verdict  and  judgment  which  attempt  to 
set  up  and  enforce  a  lien  upon  a  specified  portion 
of  a  railroad  are  void  upon  their  face,  so  far  as 
the  contractor's  special  lien  is  concerned. 

S.  A  verdict  describing  the  lien  intended  to 
be  allowed  thereby  in  those  terms:  "That  the 
plaintiff  have  a  lien  as  a  contractor  to  build  rail- 
roads upon  that  part  of  the  Qainesville  and 
Dahloucga  Railroad  from  its  terminus,  in  the 
city  of  Gainesville,  to  the  Chattahoochee  river, 
in  Hall  county.  Including  its  right  of  way,  road- 
bed, depot  grounds,  and  all  other  property  be- 
longing to  said  railroad  company,  for  the'  sum 
aforesaid,"  etc.,— does  not  set  up  a  lien  upon  the 
whole  railroad  referred  to,  but  only  attempts  to 
do  so  upon  the  part  extending  from  Gainesville 
to  the  Chattahoochee  river. 
(SuUabus  by  the  Court.) 

Error  from  superior  court,  Hall  county; 
G.  H.  Prior,  . I udire  pro  Aac  v/ce. 

Contest  between  the  Farmers'  Loan  & 
Trust  Company  and  Allen  D.  Candler  and 
another  to  establish  i)riority  of  claims 
against  the  Gainesville  &  Dnhlonegu  Ball- 
road  Company.  Judgment  for  Candler. 
The  trust  company  brings  error.  Re- 
versed. 

C&lboun,  King  &  Spalding,  Reld  & 
Stewart,  and  H.  H.  Dean,  for  plaintiff  in 
error.  R.H.  Baker,  W.  P.  Price,  J.  B.Estes, 
and  5.  C.  Dunlap,  for  defendants  in  error. 

Lumpkin,  J.  The  Gainesville  &Dahlon- 
ega  Railroad,  including  its  right  of  way, 
franchises,  and  all  other  propterty,  was 
sold  as  a  whole  by  a  receiver  duly  ap- 
pointed. A  contest  arose  over  the  pro- 
ceeds of  thesale.  A.  D.  Candler  claimed  the 
same  upon  a  judgment  foreclosing  a  con- 
tractor's lien,  and  his  right  thereto  was 
contested  by  the  Farmers'  Loan  &  Trust 
Company,  who  claimed  under  a  mortgage 
or  deed  of  trust  securing  certain  bonds 
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\Thich  had  been  Issued  by  the  railroad 
company.  The  fund  was  not  safBcIent  to 
satisfy  the  claims  of  both.  The  case  tvas 
sabmitted  to  the  decision  of  the  court  up- 
on the  finding  of  a  jury  on  certaio  ques- 
tions of  tact  and  a  statement  of  tacts 
agreed  upon-  by  the  parties.  The  result 
was  n  decision  In  favor  of  Candler.  The 
controlling  questions  made  by  the  Tecord 
are  those  set  forth  and  adjudicated. in  the 
head-notes. 

1.  An  examination  of  section  I97&  of  the 
Code  will  show  that  it  does  not  contem- 
plate a  lien  upon  a  portion  of  a  railroad. 
The  language  plainly  and  unmistalcably 
means  that  the  Hen  thereby  given  to  a 
contractor  to  build  railroads  must  be  up- 
on the  whole  road.  If  the  law  were  other- 
wl.se  on  this  subject,  it  would  be  impolitic 
and  impracticable,  and  would  often  lead 
to  disastrous  consequences.  To  sell  a 
railroad  in  detached  portions  would  ut- 
terly destroy,  or  grreatly  diminish,  the 
value  of  the  entire  property;  and  yet  this 
would  inevitably  result  It  a  contractor 
could  have  a  Hen  upon  a  part  only  of  a 
railroad,  and  enforce  the  same  by  judg- 
ment and  sale.  "We  quote  the  following 
apt  langnage  from  Knapp  v.  Railway  Co., 
7Amer.  &  Eng.  R.  Cas.  S95:  "A  railroad, 
with  its  depots,  bridges,  and  other  appur- 
tenances, is  no  less  an  entirety  than  a 
dwelling-house,  with  its  kitchen,  its  chim- 
neys, and  its  door-steps;  and  yet  no  one 
has  ever  supposed  that  a  mechanic's  lieu 
could  be  enforced  against  the  door-steps 
or  chimneys  of  a  dwelling-house,  or  that 
they  could  be  sold  and  removed,  to  the 
utter  destruction  of  the  whole  property. " 
The  suit  brought  by  Candler  for  the  fore- 
closure of  bis  lien  contemplated  a  judg- 
ment of  foreclosure  against  the  whole 
road,  bnt  the  verdict  and  judgment  there- 
on covered  only  that  part  of  the  railroad 
lying  between  Gainesville  and  the  Chatta- 
hoochee river. 

2.  Section  1090  of  the  Code,  providing  tor 
the  foreclosure  of  liens  on  real  propert.y. 
declares  that,  if  the  lien  is  allowed,  the  ver- 
dict shall  set  it  forth,  and  the  judgment 
and  execution  be  a  warded  accordingly.  It 
follows  from  what  has  already  been  said 
that  a  verdict  and  judgment  attempting 
to  get  np  and  enforce  a  lien  npon  a  speci- 
fied portion  of  a  railroad  are  void  upon 
their  face,  so  far  as  the  special  lien  is  con- 
cerned; and  therefore  the  money  In  court 
could  not  legally  be  awarded  to  Candler 
opon  bis  judgment,  considered  as  a  special 
lien. 

3.  It  was  contended  that  the  language 
of  the  verdict  and  judgment  purporting  to 
establish  Candler's  special  Hen  extended  to 
and  covered  the  entire  railroad  and  its 
property.  This  language  is  quoted  In  the 
third  head-note,  and  we  think  a  fair  ron- 
Btruction  of  It  leads  to  the  conclusion  that 
It  covers  only  that  part  of  the  railroad 
situated  between  Gainesville  and  the 
Chattahoochee  river,  and  the  property 
immediately  therewith  connected.  The 
word*,  "including  Its  right  of  way,  road- 
bed, depot  grounds,  and  all  other  property 
belonging  to  said  railroad, "  must  be  con- 
strued with  the  words  preceding  them. 
vl2.,  "that  part  of  the  Gainesville  and 
Dahlonega  Railroad, "  etc. ;  and  the  obvi- 
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oas  meaning  is  that  the  Items  of  property 
following  the  word  "including"  are  those 
only  which  are  Bitnated  within  the  limits 
designated. 

The  court  below  did  not  consider  or  de- 
termine whether  or  not  Candler's  judg- 
meot,  considered  merely  as  a  general  Hen 
on  the  railroad's  property,  was  superior 
to<tbe  mortgage,  but  adjudged  that  bis 
special  Hen  as  a  contractor  to  build  rail- 
roads was  lawfully  foreclosed,  and  that 
bis  judgment  was  valid,  as  such,  against 
the  property,  and  entitled  to  take  the 
money.  This  ruling,  we  think,  was  error, 
and  the  judgment  of  the  court  below  Ib 
therefore  reversed.    Judgment  reversed. 


(87  Ga.  326) 

Crayton  et  al.  v.  Spullock  et  al. 

{Supreme  Cowrt  of  Georgia.  May  27, 1891.) 
Attobnet  akd  Cubst— Ddties  and  Liabilitibs. 
An  attorney  who  brings  an  equitable  peti- 
tion to  marshal  and  administer  the  assets  of  a 
corporation,  and  who,  by  a  consent  decree,  is 
paid  for  his  services  by  the  corporation,  so  far 
represents  it  that  he  cannot  purchase  Its  property 
for  himself  at  a  receiver's  sale  at  a  grossly  inad- 
equate price. 

(Syllatma  by  the  Court) 

Error  from  superior  court,  Floyd  coun- 
ty; John  W.  Maudox,  Judge. 

Action  by  J.  R.  Crayton  and  another 
against  James  H.  Spullock,  receiver,  and 
another,  to  set  aside  a  receiver's  sale. 
Judgment  for  defendants.  Plaintiffs  bring 
error.    Reversed. 

Nuanally  &  Neel,  for  plaintiffs  in  error. 
Wright  &  Harris,  for  defendants  in  error. 

LiCMPKiN,  J.  Messrs.  Wright  &  Harris, 
as  attorneys  for  one  Lattner,  for  the  use 
of  Kohn  et  al.,  tiled  an  equitable  petition 
against  the  Rome  Nail  Manufacturing 
Company,  praying  for  a  judgment  against 
the  corporation,  and  also  for  the  appoint- 
ment of  a  receiver  to  take  charge  of  and 
sell  its  assets.  No  resistance  was  made 
to  the  appointment  of  a  receiver,  and  aft- 
erwards a  consent  decree  was  rendered  in 
the  case,  directing  the  sale  of  the  proper- 
ty of  the  corporation  by  the  receiver,  and 
also  providing  that  the  firm  of  Wright  & 
Harris  be  paid  out  of  the  proceeds  of  the 
sale  $150  for  their  services  in  bringing 
the  petition,  etc.  Afterwards  the  receiver 
sold  the  property  In  gross,  including  all 
its  real  and  personal  assets,  to  H.  M. 
Wright,  one  of  the  tirm,  for  $250,  his  being 
the  only  bid.  Tne  evidence  is  somewhat 
conflicting  as  to  the  actual  value  of  the 
property,  but  it  was  undoubtedly  worth 
at  least  ^1,500,  and  probably  much  more. 
After  the  sale,  Crayton,  as  president  of  the 
company,  and  others,  directors  and  stock- 
holders therein,  filed  their  motion  to  set 
aside  the  sale  made  by  the  receiver,  al- 
leging, amuug  other  things,  that  they  un- 
derstood that  the  proceedings  Instituted 
by  Wright  &  Harris  were  intended  for  the 
beneUt  of  all  parties  interested,  and  that 
these  attorneys  really  represented  therein 
the  corporation  and  all  others  concerned  ; 
that  for  these  reasons  no  objection  had 
been  made  to  the  appointment  of  a  re- 
ceiver or  the  sale  of  the  property ;  and 
that  they  failed  to  attend  the  sale,  fully 
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belleTing  thut  their  rights  would  be  pro- 
tected in  all  respects  by  Messrs.  Wright  & 
Harris.  In  tbeir  answer  respondents  de- 
nied that  Wright  &  Harris  were  attor- 
neys for  movantr.  or  the  corporation,  or 
that  they  were  under  any  obligation  to 
protect  their  interests;  and  alleged  that 
they  represented  Lattner,  (or  the  use  of 
Kohn  et  al.,  and  none  others,  in  brineing 
the  petition,  and  in  the  proceedings  had 
thereunder.  On  the  hearing  the  evidence 
was  Tolnminous  and  quite  conflicting  as 
to  the  relations  existing  betw(>en  Messrs. 
Wright  &  Harris  and  the  corporation, 
or  the  movants  in  the  present  case,  with 
respect  to  the  petition  for  receiver,  etc. 
In  the  view  we  take  of  this  case,  It  is  un- 
necessary to  determine  the  issues  of  fact 
made  by  the  motion  and  answer,  and  the 
evidence  offered  in  support  of  each.  One 
ondispnted  fact  appears,  viz.,  that  Messrs. 
Wright  &  Harris  obtained  a  decree,  to 
which  all  persons  interpsted  consented, 
and  of  which  they  accepted  the  benefit,  pro- 
viding that  they  should  be  paid  for  their 
services  out  of  the  proceeds  of  the  sale  of 
the  property  of  this  corporation  to  be 
made  by  the  receiver  whose  appointment 
tbey  bad  obtained.  This  fact  established 
snch  a  fiduciary  relation  between  them 
and  all  the  stockholders  as  will  preclude 
one  of  these  attorneys  from  buying  the 
property  for  bimselt  at  the  receiver's  sale 
at  a  price  which  represented  but  a  small 
percent,  of  its  actual  valne.  An  onbrok- 
en  line  of  aathorities,  both  In  England 
and  in  America,  establishes  beyond  ques- 
tion the  doctrine  that  when  an  attorney 
is  intrusted  with  litigation,  the  conductof 
proceedings,  or  the  management  of  any 
business  in  which  be  is  nnder  the  slightest 
obligation  to  look  after  and  protect  the 
interests  of  others,  he^  will  not  be  per- 
mitted to  derive  therefrom  any  personal 
benefit  which  conflicts  in  the  least  degree 
with  that  obligation  and  the  protection 
of  those  interests.  Without  discussing 
the  other  qnestious  made  by  the  record, 
we  are  entirely  satisfied  that,  for  the  rea- 
son stated  above,  the  court  erred  in  con- 
firming this  sale  and  in  refusing  to  grant 
an  order  setting  it  aside.  The  judgment 
la  reversed,  with  direction  that  tlie  sale 
be  set  aside  upon  the  amount  paid  by  Mr. 
Wright  under  his  bid  being  refunded  to 
bim.    Judgment  reversed,  with  direction. 

(8)  Qa.  8B0)  

Obay  ▼.  Western  U.nion  Tbi-.  Co. 
(Supreme  Covrt  of  Oeorgia.    July  8, 1891.) 

TSLBOBAPH    COWANUU  —   AOTIOK  FOB    DbLAT  IN 

DBLivBBiKa  Mbsb^os. 
After  receiving  a  telngram  for  transmis- 
sion, and  accepting  payment  for  the  same,  the 
company  cannot  defend  an  action  for  the  statu- 
tory penalty  incurred  by  failure  to  deliver  it 
with  due  promptness,  on  the  ground  that  the  con- 
teats  of  the  telegram  related  to  a  sale  of  f  uttires, 
and  consequently  to  an  illegal  transaction. 
(SyllaJbtts  try  the  Court.) 

Error  from  superior  comrt,  Houston 
county ;  A.  L.  Miller,  Judge. 

Action  by  .1 .  M.  Gray  against  the  West- 
ern Dnlon  Telegraph  Company  for  delay 
In  delivering  a  message.  Judgment  for 
defendant.  Plaintiff  brings  error.  Re- 
versed. 


W.  C.  Wlnatow  and  Rnrdeman,  Davis  & 
Turner,  for  plaintifi  In  error.  Oustia, 
Onerry  &  Hall,  for  defendant  in  error. 

Bleckley,  C.  J.  That  the  United  States 
mall  might  lawfully  carry  either  a  sealed 
letter  or  an  open  cli-cular  from  Ft.  Valley 
to  Macon,  though  the  contents  of  the 
document  related  to  the  purchase  and  sale 
of  futures,  is  certaiu.  Equally  certain  is 
it  that  a  common  carrier  between  these 
points  might  innocently  transport  a  pas- 
senger whose  known  business  was  to 
make  a  trip  for  the  exclusive  purpose  of 
buying  or  selilng  futures,  or  might  carry 
and  deliver  a  btmdie  of  stationery  intend- 
ed by  the  consignee  for  use  in  his  business 
as  a  dealer  in  futures.  In  each  of  these 
cases  the  object  sought  to  be  subserved 
by  the  writer,  the  passenger,  or  the  con- 
signee would  simply  be  Irrelevant.  Tu 
consider  it  would  be  to  introduce  moral 
distinctions  not  {lertinent  to  the  function 
which  the  mail  or  the  carrier  was  designed 
to  perform.  In  like  manner,  under  the 
statute  on  which  the  present  action  is 
founded  the  moral  purpose  of  a  telegram 
is  immaterial,  provided  it  is  not  designed 
to  prompt  or  promote  the  commission  of 
a  crime  or  a  tort.  Telegraph  companies, 
like  common  carriers,  are  voluntary  serv- 
ants of  the  general  public.  They  exercise 
a  public  employment,  and  offer  themselves 
for  the  transaction  of  buoiness  in  bebalf 
of  every  person  who  seeks  to  engage  their 
skill  and  their  special  facilities  for  a  pecul- 
iar class  of  work.  Their  relation  to  the 
public  imposes  upon  them  the  duty  of  un- 
dertaking as  well  as  the  duty  of  perform- 
ing, and  the  violation  of  either  duty  is  a 
misfeasance,— a  tort.  It  is  the  equivalent, 
therefore,  of  an  afl[irmatlve  interference  by 
a  mere  private  person  to  hinder  or  ob- 
struct communication.  For  one  of  these 
companies  not  to  receive  or  not  to  trans- 
mit and  deliver  a  dispatch  when  it  ought 
to  do  so.  Is  more  than  a  refusal  to  con- 
tract, or  than  the  breach  of  a  contract; 
it  is  a  wrong  as  pronounced  as  wonid  be 
that  of  a  pi*r8on  who  should  forcibly  ex- 
clude another  from  the  telegraph  office, 
and  prevent  him  from  handing  in  a  dis- 
patch which  he  desired  to  lodge  for  trans- 
mission. In  dealing  with  the  wrong  as 
such,  the  element  of  contract  is  not  in- 
volved. Why  should  this  company  not 
have  transmitted  and  delivered  the  reply 
which  the  plaintiff  sent  to  bis  correspond- 
ent in  answer  to  a  dispatch  from  the  lat- 
ter which  the  company  had  brought  to 
bim  by  telegraph?  The  dispatch  was: 
"Shall  I  draw  for  more  bonus?  Answer 
quick."  The  reply  was:  "If  necessary, 
draw  for  more  bonus."  It  is  admitted 
that  the  subject  of  this  correspondence 
was  a  transaction  in  futures, — a  species  of 
gambling  of  the  worst  description, — and 
it  is  on  this  ground  that  the  failure  of  the 
company  is  sought  to  ba  Justlfle<l.  But 
the  statute  which  we  are  considering 
makes  by  its  letter  no  exception.  It  de- 
clares that  every  company  of  this  descrip- 
tion "shall,  during  the  usual  office  hours, 
receive  dispatches,  whether  from  other 
telegraphic  lines  or  from  Individuals;  and 
on  payment  or  tender  of  the  usual  charge, 
according  to  the  regulations  of  such  corn- 
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pany,  shall  transmit  and  deliver  the  same 
with  impartiality  and  good  faith,  and 
with  due  dilii^ence, ander  penalty  of  :$1IK)," 
etc.  Acts  18S7,  p.  111.  In  constralng  and 
administerins  the  statute,  what  excep- 
tions can  the  courts  make  byimpllcatlou? 
Doubtless  a  dispatch,  to  be.  entitled  to 
transmission,  mast  be  free  from  open  In- 
decency or  profanity,  and  perhaps  other 
vices  of  lan^^uaKe  might  condemn  It,  but, 
snpposing  it  to  be  proper  in  tone  and  ex- 
pression, we  should  say  that  the  company 
would  have  no  concern  with  its  import 
unless  it  sought  to  subserve  either  crime 
or  tort.  If  it  disclosed  either  of  these  ob- 
jects. It  seems  to  us  that  the  company, 
for  its  own  protection,  might  and  should 
refuse  to  handle  It.  It  would  be  unrea- 
sonable to  suppose  that  the  legislature 
Intended  telegraph  companies  to  aid  in 
the  i>erpetration  uf  crimes  or  actionable 
wrongs,  for  this  would  be  to  constrain 
them  to  do  by  legislative  mandate  what 
they  would  have  no  right  to  do  by  their 
own  choice.  But,  >in  the  other  hand,  any 
dispatch  which  a  company  could  lawfully 
transmit  by  ito  own  choice  the  statute 
obliges  it  to  transmit  and  deliver.  The 
power  of  voluntary  selection  is  denied,  for 
every  company  Is  required  to  transmit 
and  deliver  "with  impartiality  and  good 
faith."  A  dispatch  cannot  be  rejected  on 
account  of  Its  subject-matter,  unleas  by 
sending  It  the  company  would  or  mizht 
subject  itself  or  Its  servants  either  to  in- 
dictment or  a  civil  action.  This  is  a  ra- 
tional test,  and  one  that  may  fairly  be 
presumed  to  coincide  with  legislative  in- 
tention. If,  before  the  statute  was  enact- 
ed, a  telegraph  company  conid  at  its  own 
will  serve  one  customer  and  decline  to 
serve  another,  the  dispatches  of  the  two 
being  exactly  similar,  this.optlon  no  longer 
exists.  All  customers  are  now  to  betreat- 
ed  alike.  If  one  can  correspond  by  tele- 
graph touching  his  speculations  In  fut- 
ures, all  may  do  so.  There  can  he  no  dis- 
crimination, no  favoritism.  The  com- 
pany cannot  waive  morality  for  one,  and 
stand  on  it  against  another.  Now,  in 
this  state,  it  is  neither  a  crime  nor  a  tort 
to  speculate  In  futures.  It  Is  gross  Im- 
morality, and  conflicts  with  public  policy, 
but  it  is  not  indictable  nor  actionable. 
On  the  contrary,  by  a  rpceiit  statute  deal- 
ers are  recognized  and  tolerated  on  condi- 
tion of  registering  themselves  and  paying 
a  fixed  tax.  Acts  18S8,  p.  M.  It  was  cer- 
tainly the  legal  right  of  the  company  to 
transmit  and  deliver  tho  dispatch  sent  by 
the  plaintiff  if  It  had  elected  to  do  so.  It 
would  have  Incurred  no  penalty,  subject- 
ed Itself  to  no  action  orindictment.  More- 
over, it  actually  undertook  to  do  It.  and 
received  pay  for  the  service;  and  it  had 
already  transmitted  and  delivered  the  dis- 
patch to  which  this  was  a  reply.  Why 
serve  one  of  the  parties  and  not  the  other? 
But  we  hold  that  It  wa«  bound  to  serve 
both,  for  the  retison  that  the  law  leaves  It 
free  to  serve  them.  Where  there  Is  such  a 
statute  as  we  are  construing,  it  cannot  be 
a  matter  of  option  to  obey  or  disobey. 
On  the  contrary,  unless  some  other  law 
forbids  what  theletter  of  the  statute  com- 
mandn,  the  letter  must  prevail.  In  adju- 
dicating upon  a  like  statute,  the  supreme 


court  of  Indiana,  In  Telegraph  Co.  ▼.  Fer- 
guson,57  Ind.  495.  held  that  the  company, 
when  sued  for  the  penalty  Incurred  by 
failing  and  refuslngtotransmlta  dispatch 
expressed  in  these  terms:  "Send  me  four 
girls,  on  first  train  to  Francisvitle,  to  tend 
fair,  "—could  not  defend  by  setting  up  that 
tho  dispatch  was  ambiguous,  and  that, 
on  account  of  certain  extrinsic  lacts,  the 
company  had  reasonable  cause  to  believe 
and  did  believe  that  the  girls  wanted  were 
prostitutes,  and  that  the  object  of  the 
message  was  to  draw  prostitutes  to  the 
fair.  It  seems  to  us  that  this  decision  was 
correct.  It  did  not  appear  that  the  com- 
pany or  its  servants  would  have  been  sub- 
ject either  to  Indictment  or  to  action  If 
the  girls  called  for  had  been  sent  and  had 
attended  the  fair.  When  a  dispatch  is 
ambiguous,  the  law  would  give  the  bene- 
fit of  the  ambiguity  to  the  company  deal- 
ing with  it  either  civilly  or  criminally  for 
transmitting  the  dispatch ;  and  hence  it 
would  be  the  duty  of  the  company,  in  de- 
ciding whether  to  transmit  o^  not,  to 
give  the  benefit  of  thedoubt  to  the  sender. 
On  no  other  rule  would  it  be  practicable 
for  telegraph  companies  to  perform  their 
legitimate  functions  as  servants  of  the 
general  public.  They  could  not  wait  to 
question  and  investigate  the  motives  of 
those  who  offer  ambiguous  dispatches  for 
transmission.  Indeed,  In  this  state  they 
are  required  by  the  same  statute  we  are 
now  discussing  to  forward  dispatches 
written  In  cipher,  and  this  enables  the 
sender  not  only  to  conceal  his  motives 
partially,  but  to  conceal  them  altogether. 
This  may  serve  to  suggest  how  little  the 
company  is  concerned  with  unlawful  or 
improper  motives,  unless  they  are  plainly 
disclosed  on  the  face  of  the  dispatch.  The 
cawes  of  Bryant  v.  Telegraph  Co.,  17  Fed. 
Rep.  823,  and  Smith  v.  Same.  84  Ky.  664, 
2  S.  W.  Rep.  483,  were  not  ruled  upon  any 
statute,  but  upon  principles  of  general 
law.  Doubtless  it  is  true  that  a  telegraph 
company  is  not  bound,  even  when  It  con- 
tracts to  do  BO,  to  furnish  to  "  bucket- 
shops ''  reports  of  the  market  prices  of 
stock  and  provisions,  nor  to  allow  "tick- 
ers" for  the  purpose  to  remain  in  the  of- 
flceeof  theseimmoralestablishments.  But 
were  the  supplying  of  market  reports  and 
"  tickers"  for  all  applicants,  "  with  impar- 
tiality and  good  faith,"  enjoined  by  stat- 
ute, a  dlBerent  question,  and  one  more 
germane  to  the  present  case,  might  arise. 
The  Sunday  messages  adjudicated  upon 
In  some  of  the  cases  are  also  without  rele- 
vancy, for  the  statute  does  not  purport 
to  prescribe  duties  except  as  to  dispatches 
offered  "during  the  nsual  office  hours," — 
meaning,  of  course,  legal  office  hours.  So 
far  as  we  are  aware,  no  decision  of  any 
court  la  to  be  found  which  holds  it  illegal 
for  a  telegraph  company  to  receive  and 
transmit  messages  relating  to  speculative 
transactions  In  futures,  where  that  class 
of  business  has  not  been  made  penal  by 
statute.  That  damages  for  the  breach  of 
a  contract  to  correctly  transmit  a  mes- 
sage of  that  nature  cannot  be  meaHuredby 
the  results  of  such  dealings  was  decided 
In  Cothrun  v.  Telegraph  Co.,  83  Ga.  25,  9 
S.  E.  Rep.  836,  but  there  is  no  suggestion 
in  that  decision  that  the  broken  contract 
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was  aniawful.  On  the  contrary,  thla  lan- 
guage will  be  found  in  the  opinion :  "  We 
tbinti  this  Btnndard  cannot  be  invoked, 
for  the  reason  that  contrants  relating  to 
'futures'  are  illegal;  and  we  see  not  how 
an  illegal  contract  cnn  be  called  in  to 
measure  the  damages  sustained  by  reason 
of  the  brea4*.b  of  a  legal  contract. "  There 
may  be  strong  reasons  of  public  policy 
why  legislation  ought  to  prohibit  all  deal- 
ings In  futures,  and  all  communication  by 
telegraph  tending  to  foster  or  facilitate 
such  dealings;  but  in  the  present  state  of 
the  law,  no  matter  how  reluctant  tele- 
graph companies  may  be  to  transmit  and 
deliver  messages  of  this  class,  especially  if 
their  reluctance  arises  after  they  hare  ac- 
cepted pay  for  doing  it,  they  have  no  op- 
tion bat  to  perform  the  service  or  pay  the 
penalty.    Judgment  reversed. 

LxniPKiN,  J.,  not  prBsiding. 

W  Q«.  ««)  

Wbioht  y.  Sdprbmb  Commandbry  of 
ooldbn  rulb. 

{Swfrreme  Court  of  Oeorgia.  July  8, 1891.) 
HuTUAL  Bbnefit  iNsuBiNOB— Action  on  Cebtif- 

ICATB — FOBPKITDKK — PlBADINO. 

The  terms  of  the  certificate  of  membership 
binding  the  assured  to  pay  such  assessment  as 
should  be  levied  and  required  by  the  supreme 
oommandery,  and  the  declaration  alleging  that 
the  assessment  not  paid  was  one  of  which  the  as- 
sured liad  no  notice  whatever,  and  also  that  un- 
der the  charter  and  by-laws  of  the  association  80 
days  after  the  assessment  is  due  were  allowed 
holders  of  oertiflcates  and  beneficiaries  thereof 
to  pay  such  assessment,  that  the  assured  died 
within  the  SO  days,  and  that  before  the  SO  days 
had  expired  the  beneficiaries  tendered  the  un- 
paid assessment,  and  the  association  refused  to 
receive  it,  there  was  euouub  in  the  declaration 
to  show  prima  facie  that  no  forfeiture  of  the 
policy  resulted  from  the  non-payment  of  the  as- 
sessment, more  especially  as  the  declaration  also 
alleged  that  the  association  continued  to  treat 
the  assured  as  a  member  in  good  standing,  by 
mailing  a  subsequent  assessment  against  him. 
(SyUabus  by  the  CowrU) 

Error  from  sup(>rior  court,  Bibb  county ; 
A.  L.  MiLLBB,  Judge. 

Action  by  Mary  F.  Wright  against  the 
supreme  commandery  of  the  Knights  of  the 
Golden  Rule  to  recover  on  a  contract  of 
Insurance.  Dismissed.  Plaintiff  brings 
error.    Reversed. 

Lanier  &  Anderson,  for  plaintiff  in  error. 
J.  O.  Chandler  and  A.  A.  Dozier,  for  de- 
fondant  in  error. 

Blbcklbt,  C.  J.  A  useful  collection  of 
authorities  on  the  general  subject-matter 
may  be  seen  In  33  Cent.  Law  J.  42,  65,  87. 
The  contract  of  insurance  declared  upon 
stipulated  for  the  payment  "of  all  assess- 
ments levied  and  required  by  the  supreme 
commandery, "and provided  that" any  vio- 
lation of  the  above-mentioned  conditions, 
or  of  the  requirements  of  the  laws  now  in 
force  or  hereafter  enacted  governing  the 
order  of  this  class,  shall  render  this  certifi- 
cate and  all  claims  under  it  or  upon  the 
order  null  and  void. "  The  certificate  says 
nothing  of  giving  notice  of  assessments, 
and  nothing  with  regard  to  the  time  at  or 


within  which  assessments  bad  to  be  paid. 
They  were  to  be  paid  "as  levied  and  re- 
quired by  the  supreme  commandery." 
The  declaration,  as  it  stood  at  first,  alleged 
that  Wright,  the  assured,  had  no  notice 
whatever,  up  to  the  time  of  his  death,  of 
the  making  of  the  unpaid  assessment,  or 
that  any  assessment  against  him  re- 
mained unpaid.  In  the  case  of  ordinary 
life  policies,  the  successive  premjums  or  In- 
stallments of  premium  are  uniform  in 
amount,  and  mature  at  fixed  times.  No 
occasion  for  notice,  therefore,  exists,  un- 
less it  shall  be  created  by  custom  or  course 
of  dealing  between  the  parties.  But  a  dif- 
ferent rule  prevails  touching  contingent 
and  irregular assessmentsmade by  mutual 
aid  associations  upon  their  members.  Un- 
less notice  is  dispensed  with  by  the  con- 
tract, no  Ilabilit3'  to  pay  nn  assessment 
becomes  fixed  until  notice  has  been  given. 
Bac.  Ben.  Soc.  §  379.  If  any  special  law 
applicable  to  the  given  association,  or  any 
by-law,  dispenses  with  notice,  this  Is  mat- 
ter of  defense,  unless  It  is  disclosed  in  the 
pleadings  of  the  plaintiff.  Here  no  such 
disclosure  is  made.  By  an  amendment  to 
the  declaration  it  was  alleged  that  within 
less  than  30  days  after  the  unpaid  assess- 
ment was  due,  the  full  amount  of  it  was 
tendered  to  the  defendant,  but  was  re- 
fused, "although,  under  the  charter  and 
by-laws  of  the  said  defendant,  thirty  days 
after  an  assessment  was  due  were  allowed 
holders  of  Insurance  certificates  and  the 
beneficiaries  thereof  •  •  •  In  which  to 
pay  an  assessment  past  due,  and  such 
payment  relieves  from  any  default  or  sus- 
pension caused  by  failure  to  pay  an  as- 
sessment when  due."  The  demurrer  to 
the  declaration  as  amended  admits  this 
allegation  to  be  true.  It  will  be  noticed 
that  it  is  alleged  that  the  by-laws  allow 
the  beneficiaries  to  make  payment  within 
30  days  after  an  assessment  becomes  due. 
We  think  this  implies,  if  nothing  to  the 
contrary  appears  in  the  by-laws,  that  the 
beneficiaries  can  make  this  payment 
though  tae  assured  be  dead.  In  this  in- 
stance be  was  dead,  but  his  death  oc- 
curred within  the  30  days,  and  therefore 
before  the  time  allowed  by  the  by-laws 
for  payment  of  the  assessment  had  ex- 
pired. Perhaps  the  declaration  is  also 
somewhat  aided  by  another  allegation  in 
the  amendment,  to  the  effect  that  the  as- 
sociation continued  to  treat  the  assured 
as  a  member  in  good  standing  by  making 
a  subsequent  assessment  against  him. 
Nibl.  Mut.  Ben.  Soc.  §  .S45.  At  all  events, 
taking  the  declaration  as  it  stood  after 
amendment,  It  set  forth  a  cause  of  action 
sufiiclently  to  put  the  defendant  on  plead- 
ing anything  contained  in  its  by-laws,  or 
any  extrinsic  facts  tending  to  negative  its 
liability.  We  do  not  at  present  see  what 
the  promise  of  Adams,  the  agent,  had  to 
do  with  the  merits  of  the  case.  But  this, 
though  a  seeming  irrelevancy,  would  not 
vitiate  the  declaration.  The  court  erred 
in  sustaining  tiie  demurrer  and  in  dismiss- 
ing  the  action.    Judgment  reversed. 

Lumpkin,  J.,  not  presiding. 
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Allen  et  al,  v.  Glenn. 


(Surn-eme  Court  of  OeorffUu    July  8, 1891.) 

lilMITATlON  OF   ACTIONS  —  C0TBNANT8   IN  MOBT- 
OAOB. 

Though  the  plaintiS,  by  his  declaration, 
attempts  to  found  his  action  on  two  separate  and 
distinct  Instruments,  the  first  a  promissory  note 
not  under  seal,  and  the  second  a  mortgage  under 
seal  upon  real  estate  to  secure  the  note,  which 
mortgage  contains  a  covenant  binding  the  mort- 
gagor to  pay  all  reasonable  attorney's  fees  of  col- 
lecting said  note  if  not  paid  at  maturity,  the  ac- 
tion is  barred  upon  its  face  by  the  statute  of  lim- 
itations. The  covenant  in  the  mortgage  is  to  be 
construed  as  applying  to  attorney's  fees  incurred 
in  proceedings  to  collect  the  note,  commenced 
while  it  was  collectible  by  law,  and  not  after 
the  bar  of  the  statute  had  attached.  The  action 
was  commenced  more  than  six  years  after  the 
maturity  of  the  note. 
(Syliabus  by  the  Court.) 

Error  from  saperior  court,  Bibb  coanty ; 
A.  L>.  MiLLKR,  Jadgb. 

Action  by  John  C.  Alien  and  another, 
executors,  against  J.  B.  tilenn,  to  recover 
on  a  note  and  mortgage.  Judgment  tor 
defendant.    Plaintiffs  appeal.    Affirmed. 

&  A .  Held,  for  plain  tiffs  in  error.  Harde- 
man, Davis  A  Turner,  lor  defendant  in 
error. 

Bleckley,  C.  J.  The  promissory  note 
was  not  niider  seal,  and  the  action  upon 
it  ^as  commenced  more  than  six  years 
after  it  became  due.  Confessedly  the  bar 
of  the  statute  bad  attached  if  this  result 
was  not  prevented  by  suing  also  upon  the 
mortgage,  which  was  under  seal,  and  con- 
tained a  covenant  binding  the  mortgagor 
to  pay  all  reasonable  attorney's  fees  of 
eollectiug  the  note  it  the  note  was  not 
paid  at  maturity.  The  two  instruments 
were  separate  and  distinct,  and  founding 
the  action  upon  both  did  not  aid  one  of 
them  to  nphold  orextend  the  other.  This 
coort  has  ruled  that  the  bar  of  the  statute 
might  attach  upon  a  promissory  note  se- 
cured by  mortgage,  and  the  mortgage  it- 
self be  still  enforceable  against  the  speciflc 
property,  the  proceeding  to  loreclose  be- 
ing commenced  before  the  mortgage  also 
was  barred.  Elkinsv.  Edwards, 8  Ga.325. 
This  implies  that  each  Instrument  will  go 
out  of  date  when  the  period  of  time  has 
elapsed  fixed  by  the  statute  for  bringing 
actions  npon  instruments  of  its  own  class. 
Let  It  be  conceded  that  the  covenant  in 
the  mortgage  to  pay  attorney's  fees  would 
run  and  retain  vitality  as  long  as  the  lien 
which  tlie  mortgage  creates,  still  the  dec- 
laration does  not  disclose  that  any  attor- 
ney's fees  have  been  Incurred  in  any  pro- 
ceeding to  collect  the  note,  commenced 
while  the  note  was  collectible  by  law. 
Surely  the  covenant  is  not  susceptible  of 
the  construction  that  attorney's  fees  are 
tu  be  paid  tor  an  ineffectual  attempt  to 
collect  the  note,  made  in  this  present  suit, 
— a  suit  begun  after  the  bar  of  the  statute 
had  attached.  No  breach  of  the  covenant 
would  or  could  result  from  the  non-pay- 
ment of  counsel  fees  for  commencing  and 
prosecuting  an  ineffectual  action  on  a 
barred  debt,  and  it  is  this  covenant  alone 
that  connects  the  mortgage  with  the  pur- 
pose of  the  action,  tor  the  judgmentsought 
is  a  judgment  in  peisonam,  and  no  other. 
There  is  no  prayer  to  foreclose  the  mort- 


ga^;  and  indeed,  under  the  statute  ap- 
plicable to  ordinary  foreclosure  proceed- 
ings, the  superior  court  of  Bibb  county 
would  have  no  jurisdiction  for  that  pur- 
pose, the  mortgage<l  property  being  land 
situate  in  Putnam  county.  Code,  §3962; 
Hackenhull  v.  Westbrook,  53  Ga.  285.  It 
might  be  otherwise  it  foreclosure  were 
sought  in  equity.  Code,  §  3979a.  There 
Was  no  error  in  dismissing  the  action. 
Judgment  affirmed. 


Lumpkin,  J.,  not  presiding. 


(87  Qa.  677) 

Lowe  et  al.  x.  Suoas. 
(Supreme  Court  of  Qeofrgia.    J[uly  18, 189L) 
Plbadiso  ktstd  Proof— Vabianoe. 
Two  lessors  allejpng  a  joint  title,  and  the 
title  proved,  if  any,  being  several  in  one,  tliere 
can  be  no  recovery.    De  Vaughn  v.  McLeroy,  82 
Ga.  718,  10  S.  E.  Rep.  211,  and  cases  cited. 
{SyOaima  by  the  Court.) 

Error  from  superior  court,  Upson  coun- 
ty; James  S.  Boynton,  Judge. 

Action  by  Mollle  E.  and  James  R.  Lowe 
against  J.  W.  Suggs  to  recover  land. 
Judgment  for  defendant.  Plaintiffs  bring 
error.    Affirmed. 

Bea  H.  Walton,  Thornton  *  Cameron, 
and  Morgan McMtcbael,lot  plaintiHs  in  er- 
ror. M.  H.  Sandwich  and  Hall  &  Ham- 
mond,  lor  defendant  in  error. 

Lumpkin,  J.  Benjamin  H.  Lowe,  in 
July,  1866,  made  a  deed  conveying  the 
premises  in  dispute  to  one  Heard,  In  trust 
for  the  grantor's  wife,  Emma  R.  Lowe, 
for  her  life,  with  remainder  to  her  children. 
This  deed  gave  to  the  trustee  power  to 
sell  the  property  thereby  conveyed,  and  to 
reinvest  the  proceeds  in  such  manner  as 
Mrs.  Lowe  might  designate,  her  consent 
to  be  manifested  in  writing,  and  indorsed 
upon  the  deed.  Heard,  the  trustee,  died  ; 
and  upon  the  petition  of  Mrs.  Lowe  to  the 
judge  of  the  superior  court  her  husband 
was  appointed  trustee  in  bis  stead.  At 
that  time  she  had  only  two  children,  Mol- 
lie  E.,  of  full  age,  and  James  R.,  a  minor. 
The  latter  was  not  a  party  to  the  proceed- 
ing tor  the  appointment. of  a  new  trustee. 
The  former,  while  not  formally  a  party, 
joined  in  an  affidavit  attached  to  the  peti< 
tion,  wherein  she  swore  that  Lowe  was 
a  suitable  peraon  to  be  appointed  trustee. 
This  action  on  her  part  was  sufficient, 
we  think,  to  make  binding  upon  her  the 
npi)uintment  of  Lowe  as  trustee.  At  any 
rate,  shew&s  thereby  estopped  from  deny- 
ing the  regularity  or  legality  of  bis  ap- 
pointment. After  this,  Lowe,  as  trustee, 
sold  the  trust  property  to  Suggs,  Mrs. 
Lowe  expressing  her  consent  thereto  in 
the  manner  prescribed  by  the  original 
trust-deed.  The  plaintiffs  in  this  action, 
Mollie  E.  and  James  R.,  sought  to  recover 
the  property  from  Suggs,  upon  the  idea 
that  the  appointment  of  Lowe  as  trustee 
was  void  as  to  them,  nud  consequently 
any  sale  by  him  as  trustee  could  not  di- 
vest their  title  in  remainder  to  the  land 
after  the  death  ot  their  mother.  From 
the  above  statement  ni  facts  it  will  ap- 
pear that  Mary  E.  was  bound  by  this  ap- 
pointment;   that  the  sale  by  Lowe,   as 
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trustee,  was  sood  as  asa>lii8t  her;  and 
consequently  there  can  be  no  recovery  in 
her  favor.  This  being  true,  the  correct- 
ness ot  the  propDsition  set  forth  in  tba 
head-note,  suppgrted  by  the  authority 
there  cited,  Is  manifest.  Judgment  al* 
firmed. 

(87  Qa.  583) 

Wit.80N  V.  State. 
(Supreme  Court  of  Oeorgia.  July  18, 1891.) 

HOMIOIDB  —  PRESB.NCB   OF  FRI80NBB  —  DUTT  OF 
JCDOB. 

On  a  trial  for  marder  it  is  tlie  right  of  the 
acoused  to  l>e  present  at  all  stages  of  the  pro- 
ceeding, and  it  Is  the  daty  of  the  court  to  see 
that  he  is  present  when  any  charge  is  delivered 
tothejttrv.  If  thejudge  recharges  thejury with- 
out verifying  for  himself  the  prisoner's  pres- 
ence, and  it  afterwards  appears  that  the  prisoner 
was  not  present,  but  was  in  an  adjoining  room, 
in  the  custody  of  an  ofBoer,  and  did  not  linow 
that  the  jury  was  being  recharged,  and  knowl- 
edge did  not  come  to  him  nntil  after  such  re- 
charge was  concluded,  it  Is  cause  for  a  new  trial. 
{ayUaimt  by  tfte  Court.) 

Error  from  superior  court,  Monroe  coun- 
ty :  Jambs  S.  Boynton,  Judge. 

Indictment  of  S.  F.  Wllsou  tor  marder. 
Verdict  of  guilty.  Defendant  brings  error. 
Reversed. 

A.  D.  Hammond,  for  plaintiff  In  error. 
E.  Womack,  iSol.  Uen.,  for  the  State. 

Blbcelbt,  C.  J.  The  sixth  ground  of 
the  motion  for  a  new  trial  complains  that 
the  court  recharged  the  jury  without  no- 
tifying defendant,  and  in  his  absence,  al- 
though his  counsel  was  present.  It  ap- 
pears from  the  record  that  the  JudRe  did 
not  Isnow  whether  the  accused  was  pres- 
ent In  the  court-room  or  not,  when  the  re- 
charge was  delivered,  and  that  the  fact 
was  that  he  was  in  an  adjoining  room,  in 
the  custody  of  an  officer,  not  Icnowing 
that  the  jury  was  being  recharged,  and 
knowledge  did  nut  come  to  him  until  after 
the  recharge  was  concluded.  VThetber  his 
absence  from  the  room  was  voluntary  or 
by  compulsion,  we  think  the  court  should 
not  have  recharged  the  jury  In  his  absence. 
He  was  in  the  cuHtody  of  an  officer,  and 
whether  the  officer  took  him  to  the  adjoiu' 
lug  room  with  or  without  his  consent,  it 
seems  to  us,  made  nu  difference.  There  is 
nothing  to  Indicate  that  it  was  his  Inten- 
tion to  be  absent  when  any  material  step 
was  to  be  taken  in  the  trial;  and  bWore 
taking  such  a  material  step  as  recharging 
the  jury  we  are  of  opinlou  that  the  court 
should  have  seen  and  known  that  he  was 
present,  rerllying  the  fact,  if  necessary,  by 
oculardemonstratiou.  The  presenceof the 
counsel  was  no  substitute  for  that  of  the 
man  on  trial.  Both  should  have  been 
present.  Bonner  v.  State,  67  Ga.  510; 
Wade  V.  State,  12  Ga.  25;  Martin  v.  State, 
51  Ga.  567.  There  was  error  In  not  grant- 
ing a  new  trial  on  this  ground  ot  the  mo- 
tion.   Judgment  reversed. 


(87  Qa.  681) 

Rebb  V.  East  Ten.nesseb,  V.  &  G.  R.  Co. 

(Supreme  Court  of  Oeoryla.    July  20, 1891.) 
Injuries  to.  Servast  CoDPLiyo  Cabs — Costrib- 

UTORT  NEOMOEXCE. 

Though  attempting  to  couple  cars  when  the 
engine  is  running  at  a  speed  of  15  miles  an  hour 


is  apparently  not  only  dangerous,  but  reckless, 
yet  if  it  be  true  in  the  experience  of  engineers 
and  railroad  men  that  it  is  safe,  provided  the 
engine  is  properly  managed,  and  if  the  failure  in 
question  resulted  solely  from  the  fault  ol  the  en- 
gineer in  manipulating  the  engine,  the hieh speed 
will  be  no  obstacle  to  a  recovery  by  uie  car- 
coupler  for  a  personal  injury  sustained  by  him 
in  making  the  attempt.  Though  to  non-experts 
its  truth  would  seem  in  a  high  desree  improba- 
ble, if  not  impossible,  yet,  there  being  direct  and 
positive  evidence  teodine  to  support  the  theory 
of  safety,  the  court  erred  in  granting  a  nonsuit. 
(Syllalnu  by  the  Court.) 

Error  from  city  court  of  Atlanta ;  How- 
ABD  Van  Epfs,  Judge. 

fiolce  £  Burton  Smith  and  SImmona  A 
Coriigao,  for  plaintiff  in  error.  Dorsex, 
Brewster  «ft  Howell  and  A.  O.  Bacoa,  for 
defendant  in  error. 

Pbb  (Turiam.    Judgment  reversed. 

Simmons,  J.,  concurring  dabitaate. 


(87  Qa.  393) 

Fi.NCH  V.  Barclay. 
(Supreme  Court  of  Qtorgla.    July  18, 1891.) 

WivB's  Power  to  Contract — WEionTSAMoMsAs- 
VRBB— WiTirsss— Refrbsbimo  Mbiiobt. 
1.  Under  the  rule  that  all  public  offloers  are 
presumed  to  do  their  duty,  the  ordinaries,  who 
are  reoulred  by  section  1593  of  the  Code  to  give 
notice  Dy  publicatlun  and  otherwise  when  stand- 
ard weights  and  measures  are  obtained  by  them, 
will  be  presumed  to  have  given  such  notice.  Nor 
would  a  failure  to  give  such  notice  relieve  the 
citizen  from  his  obligation  to  have  his  weights 
and  measures  duly  marked. 

3.  The  Code,  %  15S9,  requires  all  persons  en- 
gaged in  selling  by  weights  and  measures  to 
have  the  same  properly  marked  by  the  ordinary, 
and  declares  that  in  default  thereof  tboy  shall 
not  collect  any  account,  note,  or  other  writing, 
the  consideration  of  which  is  any  commodity  sold 
by  tbulr  weights  and  measures.  Whether,  un- 
der this  provision,  taken  In  connection  with  sec- 
tion 2745  of  the  CoAo,  the  note  and  mortgage  are 
void  only  for  so  much  of  their  consideration  as 
arose  from  sales  of  goods  weighed  and  measured 
by  unmarked  instruments,  or  for  the  whole  amount 
thereof,  some  of  the  consideration  being  other 
dealings,  was  not  decided  by  the  court  below, 
and  is  left  an  open  question  for  determination  in 
this  case  on  the  new  trial. 

8.  A  married  woman  is  liable  for  goods 
bought  on  her  sole  credit  for  the  use  of  her  son. 
If  her  undertaking  was  not  primary,  but  as  sure- 
ty for  him,  she  Is  not  liable.  Her  separate  note 
and  mortgage  would  be  prlmafaclc,  but  not  con- 
clusive, evidence  of  her  actual  relation  to  the 
debt. 

4.  A  witness  may  refresh  his  memory  by  a 
memorandum  taken  from  his  books  if,  after  so 
refreshing  it,  he  can  and  does  testify  to  the  facta 
from  his  own  recollection. 

(SyUainu  by  t/te  Court.) 

Error  from  superior  court,  Twlggpjconn- 
ty;  D.  M.  Robkrts,  Judge. 

Action  by  J.  A.  Barclay  against  Mary  A. 
Finch.  Judgment  for  plaintiff.  Defend- 
ant brings  error.    Reversed. 

L.  D.  Moore,  for  plaintiff  in  error.  Ba^ 
con  &  Rutherford,  tor  defendant  In  error. 

Bleckley,  C.  J.  1.  The  court  erred  In 
withholding  from  the  jury  so  much  of  the 
defense  as  related  to  selling  by  weights 
and  measures  not  duly  marked.  True,  the 
Code.  §  1.592.  directs  that  **  when  such 
standards  are  obtained  it  is  the  du  ty  of  surb 
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ordinary  to  give  sixty  days'  written  notice 
thereol  at  the  door  of  the  court-hoase 
and  In  the  puhllc  gazette  where  the  sberifl 
of  the  coanty  advertises  his  sales:"  and 
there  was  no  affirmative  evidence  that 
BDcb  notice  had  been  given.    But  the  law 

g resumes  that  a  public  officer  perlurms  all 
is  official  duties,  and  the  effect  of  this 
presomptlon  is  to  dispense  with  proving 
the  fact  otherwise  when  it  copies  collater- 
ally In  question.  Moreover,  this  pro  vision 
of  tbe  Code  is  simply  directory  to  the 
officer,  and  failure  to  comply  with  it 
would  not  relieve  tbe  citizen  from  his  ex- 
press  statutory  obligation  to  have  his 
weights  and  measures  duly  marked  before 
proceeding  to  make  sales  by  them. 

2.  Section  1589  of  the  Code  is  in  these 
words:  "All  persons  engaged  in  selling  by 
weights  and  measures  shall  apply  to  tbe 
ordinaries  of  their  respective  counties,  and 
bave  their  weights  and  measures  so 
marked ;  and  In  default  thereof  shall  not 
collect  any  account,  note,  or  other  writ- 
ing, tbe  consideration  of  which  is  any 
commodity  sold  by  their  weights  and 
measures."  It  was  affirmatively  proved 
is  tbis  case  that  tbe  creditor  sold  by 
bis  weights  and  measures,  and  that  they 
were  not  marked  as  required.  That  this 
was  a  good  defense  to  so  much  of  tbe 
action  as  sought  a  recovery  for  tbe  price 
of  tbe  commodities  so  sold  there  can  be 
no  doubt.  It  admits  of  grave  question, 
however,  wbethpr  such  an  infirmity  as 
to  a  part  of  the  consideration  of  tbe 
note  and  mortgage  will  vitiate  the  whole, 
or  wbetber  there  may  be  a  recovery  for 
so  much  of  tbe  consideration  as  arose  out 
of  other  dealings  between  tbe  parties. 
TblR  question  was  not  passed  upon  by  tbe 
superior  court,  nor  was  it  argued  here  in 
a  way  to  enable  us  to  settle  it  satisfacto- 
rily without  further  argument.  Section 
2746  of  the  Code  declares  that:  "If  tbe 
consideration  be  good  in  part  and  void  in 
part,  tbe  promise  will  be  sutained  or  not, 
according  as  It  Is  entire  or  severable,  as 
hereinafter  prescribed ;  but.  If  the  consid- 
eration be  Illegal  in  whole  or  In  part,  tlie 
wbole  promise  falls. "  Ought  the  consid- 
eration of  a  promissory  note.  In  so  far  as 
it  embraces  the  price  of  goods  or  commod- 
ities sold  by  unmarked  weights  and  meas- 
ures, to  t>e  treated  as  merely  void,  or 
should  it  be  treated  as  Illegal?  If  the  for- 
mer, tbe  balance  of  tbe  note  would  be  col- 
lectible; if  tbe  latter,  such  balance  would 
probably  not  be  collectible  by  an  action 
on  tbe  note  itself,  but  only  by  an  action 
upon  tbe  original  promise  or  contract 
apart  from  tbe  note.  Some  of  the  author- 
ities wbicb  will  serve  to  throw  light  on 
the  subject  are  tbe  following,  the  cases 
more  specially  applicable  being  these: 
Scutt  ▼.  Gillmore,  S  Taunt.  226;  Cot  ten  t. 
McKensie,  57  Miss.  418;  Sheerman  y. 
Thompson,  11  Adol.  &  E.  1027;  Sawyer 
v.  Smitb,  109  Mass.  220;  Eaton  t.  Kegan, 
114  Mass.  4S8;  Wheeler  v.  Russell,  17  Mass. 
268;  Miller  v.  Post,  1  Allen,  434;  Hewes  v. 
Platts,  12  Gray,  148;  Spencer  r.  Smith,  8 
Camp.  9.  On  tbe  general  subject,  see  Tied. 
Com.  Paper,  S  179;  2  Rand.  Cora.  Paper,  § 
£37;  1  Daniel,  Neg.  Inst.  204;  Wood's 
Byles,  BUls,  *146;  Benn.  Ben].  Sales,  §  588; 
Pollock,  Con t.  p.  821;  1  Add.  Cout.  $300; 


InreStowe,  6  N.  B.  R.  429;  Corbett  v. 
Woodward,  6  Sawy.  404;  Feldman  t. 
Gamble,  26  N.  J.  Eq.  494;  Chandler  v. 
Jofan8on,39Ga.85;  O'Byme  v.  Mayor,  etc., 
of  Savannah,  41  .ia.  331;  Taliaferro  v. 
Motfett,  64  Ga.  150;  Allen  v.  Pearce,  84  Ga. 
606, 10  8.  E.  Rep.  1015;  Bishop  v.  Palmer, 
146  Mass.  469, 16  N.  E.  Rep.  299. 

3.  A  married  woman  cannot  make  any 
valid  contract  of  suretyship,  but  she  can 
enter  into  an  original  undertaking  to  pay 
for  tbe  goods  bought  on  her  own  credit 
for  tbe  use  of  her  son.  Freeman  v.  Cole- 
man, 86  Ga.  590, 12  S.  E.  Rep.  1064.  Her 
separate  note  and  mortgage  would  be 
prima  fade,  but  not  conclusive,  evidence 
tbat  her  relation  to  the  debt  is  that  of  a 
principal  and  not  tbat  of  a  surety. 

4.  There  surely  can  be  no  doubt  that  a 
witness  may  refresh  bis  memory  by  a 
memorandum  taken  from  bis  books,  if, 
after  so  refreshing  it,  he  can  and  does  tes- 
tify to  the  [acts  from  bis  own  recollec- 
tion. The  court  erred  in  not  granting  a 
new  triaL  Judgment  reversed. 


(87  Qa.  60S) 

Datib  y.  East  Tennrssbis,  V.  &  G.  Rt.  Co. 
iSupreme  Court  of  Oeorgia.    July  18, 1891.) 

RAUAOAD  CoMPANIBS  —  CojfSTRUCTlOK  OP  ROAD— 

Damages  fob  TJsinq  Stbeet. 

1.  Neither  by  express  grant  nor  by  neces- 
sary implication  has  the  E.  T.,  V.  &  6.  Ry.  Co. 
any  anthorlt;  to  construct  and  operate  Its  rail- 
way longitudinally  apon  the  puDlic  streets  of  the 
city  of  Hacon. 

2.  In  an  action  by  tbe  owner  of  abutting 
property  against  tbe  company  for  damage  to  the 
freebold  and  for  diminishing  the  annual  value  of 
the  premises  for  use  there  can  be  no  recovery  as 
to  tbe  freehold  where  tbe  market  valae  has  been 
increased,  but  as  to  the  latter  tbere  may  be  a  re- 
covery, notwithstanding  such  increase  in  the 
market  value.  A  wrong-doer  cannot  set  oS  in- 
crease of  market  value,  caused  by  bis  wrongful 
act,  against  loss  of  rents  and  profits  occasioned 
thereby. 

8.  Evidence  as  to  a  matternot  covered  by  the 
declaration  Is  not  admissible. 
{SyUetinu  by  the  Court.) 

Error  from  superior  court,  Bibb  county ; 
A.  L.  MiLLRR,  Judge. 

Action  by  Ellen  Davis  against  the  East 
Tennessee,  Virginia  &  Georgia  Railway 
Company  to  recover  damages.  Judgment 
for  defendant.  Plaintiff  brings  error.  Re- 
versed. 

GuHtin,  Guerry  &  HaJl,  for  plaintiff  In  er- 
ror. Bacon  &  Rutnertord,  for  defendant 
in  error. 

Blecklby,  C.  J.  1.  Tbe  Macon  &  Bruns- 
wick Railroad,  extending  from  Macon  to 
Brunswick,  was  tbe  property  of  tbe  state. 
By  virtue  of  certain  acts  passed  in  1879  it 
was  Drst  leased  and  then  sold  to  a  com- 
pany wbicb  one  of  tbene  acts  Incorporated 
by  tbe  name  of  tbe  "Macon  &  Brunswick 
Railroad  Company. "  See  Acts  1878-79,  pp. 
115-122.  The  twelfth  section  of  that  act 
contains  these  clauses:  That  tbe  lessee 
company  which  the  act  provides  f or  "  shall 
have  full  power  and  authority  to  survey, 
lay  out,  construct,  equip,  use,  and  enjoy  a 
railroad  from  the  city  of  Macon  to  tbe  city 
of  Atlanta, "  and  divers  others ;  "  and  shall 
further  have  power  and  authority  to  con- 
nect said  roads,  or  either  of  tbein,  at  each 
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terminus,  with  the  roads  o(  other  compa- 
nies constructed  to  said  terminus, orwhich 
may  hereafter  be  constructed  to  the  said 
terminus. "  Thetblrteenth  section  requires 
the  company  or  the  lessees  to  "  proceed, 
within  one  year  or  less  time  after  the  date 
of  the  execution  of  said  lease,  to  build  and 
put  in  good  running  order  a  railroad  of 
flve-feet  guage,  or  the  same  guage  with 
the  Macon  and  Brunswicit  Railroad,  be- 
tween the  city  of  Macon,  In  the  county  of 
Bibb,  and  the  city  of  Atlanta,  in  the  coun- 
ty of  Fulton,  and  finish  the  same  within 
five  years  from  the  execution  of  said 
lease;  with  the  right  to  unite  their  tracks 
with  the  tracks  of  the  roads  now  built  or 
that  may  hereafter  be  built  into  said  cities, 
by  which  cars  may  be  transferred,  without 
breaking  bulk  or  detention,  from  road  to 
road,. at  said  cities."  The  evidence  in  the 
record  indicates  that  the  railroad  from 
Macon  to  Atlanta  was  constructed  by  the 
Macon  &  Brunswick  Railroad  Company 
under  and  by  virtue  of  these  statutory 
provisions,  and  that,  with  the  consent  of 
the  municipal  government  of  the  city  of 
Macon,  a  part  of  the  lino  was  located  and 
constructed  along  Wharf  street,  one  of  the 
public  streets  of  thecity.  This  occupation 
of  the  street  was  in  pusuanceof  a  contract 
between  the  company  and  the  city  author- 
ities, by  which  the  compuny  agreed  to  pay 
to  the  city  f 2,000  per  annum  for  the  privi- 
lege; and  this,  payment  has  been  regularly 
made  from  year  to  year.  The  main  line 
along  the  street  had  already  been  con- 
structed and  was  In  use  when  the  plain- 
tiff, Mrs.  Davis,  in  1884,  purchased  two 
city  lots  abutting  on  the  street.  These 
lots  she  improved  by  erecting  upon  them  a 
dwelling-house  and  a  blacksmith,  car- 
riage, and  paint  ehop,  afterwards  used  for 
carrying  on  a  carriage  and  wagon  manu- 
facturing and  repairing  business.  The  evi- 
dence indicates  that,  after  the  plaintiff  pur- 
chased,and  her  occupancy  commenced,  the 
main  track  was  removed  from  its  original 
position,  and  placed  several  feet  nearer  to 
her  property ;  and  also  that  a  second  side 
track  was  constructed  in  front  of  her 
premises.  The  defendant  is  the  successor 
of  the  Macon  &  Brunswick  Railroad  Com- 
pany, and  has  all  its  rights  and  privileges, 
including  the  right,  if  any,  to  occupy  and 
use  the  street  in  question  as  a  location  for 
its  line  of  railway.  The  first  question  Is 
•whetherits occupation  of  thisstreetis  law- 
ful or  unlawful.  It  was  settled  by  the  de- 
cision of  this  court  in  the  case  of  Daly  v. 
Railroad  Co..  80  Qa.  793.  7  S.  E.  Rep.  146, 
that  power  to  authorize  the  public  streets 
of  the  city  of  Macon  to  be  occupied  and 
used  as  the  route  of  a  steam  railway  re- 
sides exclusively  in  the  legislature  of  the 
state,  and  that  the  municipal  government 
is  without  authority  to  grant  such  a  priv- 
ilege to  0  railway  company.  No  express 
grant  by  the  legislature  to  thedefendantor 
to  any  of  its  predecessors  has  ^leen  pro- 
duced. The  Code  declares  in  section  719: 
"Public  highways,  bridges, or  ferries  can- 
not be  appropriated  to  railroads,  plank- 
roads,  or  any  other  species  ot  road,  unless 
express  authority  is  granted  by  some  con- 
stitutional provision  of  their  charter." 
Highways,  in  the  broad  sense,  include 
Streets.    Elliott,  Roads  &  St.  1,  2, 12, 13; 


1  Abb.  Law  Diet.  562;  1  Bouv.  Law  Diet. 
750;  2  Bouv.  Law  Diet.  672;  And.  Law 
Diet.  981;  9  Amer.  &  Eng.  fine.  Law, 
362.  This  section  of  the  Code  had  Its 
origin  lu  the  Code  of  1863,  and  was  of 
force  when  the  above-quottO  lt.;ir]sla- 
tion  was  enacted  in  1879.  Cons  truing  it 
as  applying  to  streets  as  well  as  to  public 
roads  In  the  country,  it  would  be  decisive 
against  any  implied  grant  of  authority  to 
build  a  railroad  along  Wharf  street  in  the 
city  ot  Macon,  however  strong  any  Impli- 
cation of  such  authority  might  be.  This 
court,  in  Railroad  Co.  v.  Mann,  43  Ga.  200, 
appears  to  have  treated  the  matter  of  the 
section  as  probably  applying  to  the  streets 
of  a  town:  but,  without  ruling  definitely 
on  this  question,  we  can  rest  our  decision 
in  the  present  case  on  the  general  doctrine 
that  no  authority  not  granted  in  express 
terms  would  exist  unless  it  arose  by  neces- 
sary Implication.  "Though  'the  grant  of 
land  for  one  public  use  must  yield  to  that 
of  another  more  urgent, 'and  though 'every 
grant  ot  powerisintended  to  be  efficacious 
and  beneficial,  and  to  accomplish  Its  de- 
clared object,  and  carries  with  it  such  In- 
cidental powers  as  are  requisite  to  its  exer- 
cise,' yet  'when  it  is  the  intention  of  the 
legislature  to  grant  a  power  to  take  land 
already  appropriated  to  another  public 
use,  such  intention  must  he  shown  by  ex- 
press words,  or  by  necessary  implication.' 
Therefore  themeregrnnt  of  acliarter  right 
to  build  a  railroad  between  two  points 
does  not  carry  with  it,  by  necessary  impli- 
cation, the  right  to  occupy  longitudinally 
a  highway  lying  in  the  general  route  con- 
templated, unless  the  topography  of  the 
ground  be  such  (as, for  instance,  the  notch 
of  the  White  mountains)  as  to  physically 
preclude  u  location,  by  reasonable  intend- 
ment, to  have  been  designed  on  any  other 
line."  Ror.  R.  R.  502.  See,  also.  Daly  v. 
Railroad  Co.,  supra.  Nothing  appears  on 
the  face  ot  the  leRislatlon  Itself,  nor  from 
any  evidence  in  the  record  before  us,  tend- 
ing to  show  that  it  would  be  necessary  to 
use  any  public  street  in  order  to  construct 
a  railroad  from  the  city  of  Macon  to  the 
city  of  Atlanta :  or  to  connect  it  with  any 
other  road  at  Macon,  Including  the  road 
from  Macon  to  Brunswick;  or  to  nnlte 
its  tracks  with  that  and  other  roads  ter- 
minating in  said  city,  so  that  cars  could  be 
transferred  from  road  to  road,  without 
detention  or  breaking  bulk.  That  to  ac- 
complish these  objects  some,  and  perhaps 
many,  of  the  streets  would  have  to  be 
crossed,  is  a  necessary  Implication:  and 
the  presence  of  that  serves  to  furnish  a 
good  example  of  what  a  necessary  impli- 
cation is.  Authority  to  run  a  railroad 
through  a  city  Involves  in  its  terms  the 
privilege  of  crossing  the  streets,  but  not  of 
occupying  them  longitudinally.  The  act 
of  1850  conferred  upon  the  Central  Railroad 
and  the  Macon  &  Western  Railroad  au- 
thority to  unite  their  tracks  In  onecommoh 
depot  within  the  city  of  Macon;  but,  as 
construed  by  this  court  in  Daly's  Case, 
supra,  the  act  did  not  by  implication 
grant  any  right  of  using  the  public  streets 
for  the  purpose.  Indeed,  nothing  is  more 
manifest  than  that,  under  ordinary  con- 
ditions, roatis  may  pass  through  cities, 
and  make  connections,  one  line  with  au- 
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otber,  without  appropriating  to  tbein- 
selvee  any  of  tbe  streets  used  by  the  pub- 
lic. The  only  neceesary  encroacbments 
upon  tbe  streets  would  be  to  cross  and 
recrosB  them ;  eometiuies  at  one  angle,  and 
sometimes  at  another.  When  it  is  tbe  in- 
tention of  the  legislature  to  allow  steam 
railways  to  occupy  or  appropriate  the 
public  streets  or  highways,  it  is  easy  to 
say  so;  and  where  tbe  intention  is  left  the 
least  doubtful,  tbe  doabt  must  be  given  In 
favor  of  tbegeneralpublic  and  against  tbe 
railway  corporation.  There  is  always  a 
strong  presumption  that  public  property, 
or  property  already  devoted  to  public  use, 
is  intended  to  remain  intact,  and  not  l)e 
con  verted,  in  whole  or  in  part,  to  another 
public  use.  Mayor  of  Atlanta  v.  Railroad, 
etc.,  Co.,  53  Ga.  120.  The  case  of  Wood  v. 
Railroad  Co.,  fi8  Ga.  539,  Involved  no  ques- 
tion as  to  tbe  appropria  tion  of  high  w  ays  or 
streets.  It  concerned  the  location  of  the 
railway  along  the  river  bank,  through  a 
plat  of  ground  to  which  the  city  had  title, 
and  which  thecity,not  the  state,  had  dedi- 
cated to  public  use  as  a  cemetery.  The 
ruling  of  thiscourt  was  that  thecity,  with- 
out express  authority  from  the  legislature, 
could  devote  a  part  of  the  ground  not  act- 
ually used  for  burial,  nor  adapted  to  that 
use,  to  another  public  purpose,  to-wit,  the 
location  of  the  track  and  road- way  of  this 
railroad.  The  court  also  held,  in  effect, 
that,  construing  the  legislation  which  we 
have  quoted  above  in  tbe  light  of  tbe  spe- 
cial facts  disclosed  in  the  record  of  that 
case,  that  legislation  conferred  the  requi- 
site authority  by  necessary  implication, 
BO  far  as  any  untbority  was  needed  from 
the  legislature.  Tbe  title  to  the  public 
streets  of  Macon  is  not  in  the  city,  but  in 
tbe  state;  the  state,  not  tbe  city,  has 
dedicated  them  to  public  use;  and  that 
part  of  Wharf  street  now  in  question  was, 
it  may  be  assumed,  in  actual  use  by  the 
public  as  a  highway  both  in  1879,  when 
this  legislation  took  place,  and  afterwards, 
when  the  city  undertook  to  change  tbe 
original  dedication  in  part  by  consenting 
to  the  occupation  of  the  street  as  the 
route  of  a  steam  railway.  Had  Wood's 
Caae  related  to  one  of  the  streets  of  thecity 
instead  of  to  the  river  margin  of  the  cem- 
etery grounds,  the  decision  would  doubt- 
less have  been  different.  Indeed,  It  must 
have  been  different  if  streets  are  highways 
within  tbe  meaning  and  intent  of  section 
719  of  tbe  Code.  It  follows  from  what  we 
have  said  that  the  defendant  must  be 
treated  as  occupying  Wharf  street  with 
its  railway  without  legal  authority;  and, 
consequently,  that  the  law  of  nuisance, 
and  not  tbe  law  of  assessment  for  prop- 
erty taken  or  damaged  by  tbe  exercise  of 
tbe  right  nf  eminent  domain,  applies  be- 
tween the  parties  in  the  present  contro- 
versy. 

2.  The  scope  of  the  plaintiff's  action  em- 
braces two  classes  of  damage, — damage  to 
the  corpus  or  freehold,  and  damage  by  di- 
rainisbing  the  annual  value  of  the  prem- 
ises for  use.  Tbe  evidence  shows  very  con- 
clusively that  the  market  value  of  the 
property  was  Increased,  rather  tlinn  di- 
minished, by  the  location  and  use  of  the 
railroad  in  the  street.  The  plaintiff  can 
recover  nothing  on  that  score,  for  the  rea- 


son, if  for  no  other,  that  she  proved  no 
damage  of  that  class.  But  the  evidence 
did  tend  to  show  that  she  had  sustained 
damage  by  the  diminished  annual  value  of 
the  premises  for  use  in  their  present  con- 
dition. The  court,  in  its  charge  to  tbe 
jury,  seems  not  to  have  recognized  this 
element  as  a  basis  for  recovery.  We  think 
this  was  error.  A  wrong-doer  cannot  set 
off  increase  of  market  value,  caused  by  his 
unlawful  act,  against  loss  of  rents  and 
profits  occasioned  thereby.  Marcy  v.  Fries, 
18  Kan.  353;  Francis  v.  Schoellkopf,  .53  N. 
Y.  1.53;  Gerrish  v.  Manufacturing  Co.,  30 
N.  H.  478.  Injury  to  rental  value  is  or 
may  be  separate  and  distinct  from  injury 
to  market  value.  The  measure  of  damages 
In  an  action  for  a  nuisance  affecting  real 
estate  Is  not  simply  the  depreciation  of 
the  property.  Baltimore  &  P.  R.  Co.  v. 
Fifth  Baptist  Church,  108  U.  S.  317,  2  Sup. 
Ct.  Rep.  719.  Tbe  owner  of  property  is 
entitled  to  use  it  in  its  present  condition, 
and  one  who  unlawfully  hinders,  ob- 
structs, or  interferes  with  such  use,  can- 
not appeal  to  the  increased  market  value 
which  might  be  realised  if  the  property 
were  devoted  to  other  purposes,  and  take 
credit  for  such  Increase  by  way  of  indirect 
set-off  against  the  direct  loss  or  injury 
which  he  has  occasioned.  Nor  would  the 
purchase  of  tbe  premises  by  tbe  plaintiff 
after  tbe  road  was  located  and  construct' 
ed  in  the  street  be  any  reason  why  she 
might  not  recover  damages  of  this  class 
which  she  has  actually  sustained.  Glover 
V.  Railroad  Co., 51  N.Y.  Super.  Ct.  1;  Wer- 
felman  v.  Railroad  Co.,  11  N.Y.  Supp.  66. 

3.  Under  the  declaration,  as  we  construe 
It,  there  was  no  error  in  excluding  evidence 
"that  the  means  of  ingress  to  and  egress 
from  tbe  property  of  plaintiff  by  a  street 
on  which  said  property  is  situated  had 
been,  by  the  construction  of  the  railroad 
of  defendant  in  said  street,  interfered 
with  at  a  point  200  feet,  and  that  by  rea- 
son of  such  interference  the  property  of 
plaintiff  had  been  damaged."  This  is  a 
somewhat  obwcure  statement  of  what  was 
offered  to  be  proved;  but  if  it  means  what 
we  suppose,  namely,  that  ingress  and 
egress  were  impeded  by  an  obstruction  aOO 
feet  distant  from  the  plaintiff's  premises, 
tbe  declaration  seems  to  ua  not  to  cover 
it.  Tbe  court  erred  in  not  granting  anew 
trial.    Judgment  reversed. 

(87  Oa.  668) 

Allgooh  v.  State. 
(Supreme  Court  of  Oeorgia.   July  20, 1891.) 
PoROBBT—IsDicTMEST— Evidence— Witness. 
.   1.  It  is  no  caase  for  quashing  an  indictment 

that  the  prosecutor  in  a  former  indictment  was 

not  the  same  as  tbe  prosecutor  in  the  pending 

indictment. 

3.  A  question  to  a  witness,  which  is  not  nec- 

essaiily  leading,  will  not  t>e  held  by  a  reviewinf; 

court  to  be  objectionable  as  a  leading  question. 

3.  It  is  not  admissible  evidence,  to  discredit 
the  prosecutrix  as  a  witness,  that  some  one  else 
induced  her  to  commence  the  prosecution. 

4.  Small  variances  in  the  spelling  of  some 
of  the  words  used  in  the  foreed  instrument  will 
not  vitiate  an  indictment  for  the  forgery,  nor  pre- 
vent the  introduction  of  the  instrument  in  evi- 
dence. 

0.  The  making  of  tbe  forged  deed  by  the  ac- 
cused is  established  by  proof  that  the  signatures 
of  the  maker  and   witnesses  were  in   bis  hand- 
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writing,  that  he  deposited  the  deed  In  the  clerk's 
olBce  to  be  recorded,  and  that  the  maker  and 
witnesses  did  not  antborize  the  signing  ol  their 
names. 

6.  A  deed  purporting  to  be  executed  in  one 
coanty  cannot  he  legally  recorded  upon  the  attes- 
tation o{  a  notary  public  of  another  county,  to- 
gether with  that  01  an  unofficial  witness.  A  oer- 
tilled  copy,  taken  from  a  record  so  made,  is  no  ev- 
idence of  the  execution  of  an  original  deed  corre- 
sponding with  It,  and  is  not  admissible  in  evi- 
dence in  lieu  01  such  original  without  further' 
proof. 

7.  Though  a  deed  may  be  without  formal 
words  of  conveyance,  yet  if  a  valuable  consider- 
ation, and  the  names  of  a  vendor  and  a  vendee, 
appear  in  the  instrumenL  and  there  is  a  war- 
ranty of  title,  the  legal  effect  would  be  to  pass 
title  if  the  iostrument  were  genuine,  and  conse- 
quently, if  spurious,  it  may  be  a  subject  of  pros- 
ecution for  forgery. 

{SyUalnu  by  the  Court.) 

Error  from  snperior  court,  Carroll  conn- 
ty;  Sampson  W.  Harris,  Judge. 

Indictment  ot  J.  N.  Allgood  for  forgery. 
Verdict  of  gnilty.  Defendant  brings  error. 
Reversed. 

O.  L.  Reese  and  W.  F.  Brown,  for  plain- 
tiff in  error.  Sol.  Gen.  Atkinson  and  W. 
C.  Adamson,  tor  tbe  State. 

Simmons,  J.  1.  Allgood  was  Indicted 
and  tried  for  the  offense  of  forgery,  and 
was  convicted.  He  made  a  motion  for  a 
new  trial,  which  was  overrnled,  and  he 
excepted.  At  tbe  trial  tbe  defendant 
moved  to  quash  tbe  indictment,  on  the 
ground  that  in  a  formerindlctment  tor  the 
same  offense  Beagau  was  tbe  prosecutor 
and  In  tbe  present  Indictment  Mrs.  Russell 
was  tbe  prosecntoK  This  motion  was 
overruled  by  the  court,  and  was  made  tbe 
basis  of  tbe  fourth  ground  of  the  motion 
for  a  new  trial.  The  court  did  not  err  in 
overruling  this  motion.  Theground  stat- 
ed is  not  sufficient  to  authorize  a  court  to 
quash  an  Indictment.  If  the  first  indict- 
ment was  qaasbed  or  nol.  pros'd,  and 
Reagan's  name  was  written  thereon  as 
prosecutor,  the  solicitor  general  was  not 
compelled  by  law,  when  he  presented  the 
next  Indictment  before  tbe  grand  jury,  to 
place  Reagan's  name  upon  that  indict- 
ment. Any  person  has  tbe  right  to  prose- 
cute for  a  violation  of  the  criminal  laws 
of  tbe  state.  After  the  first  indictment 
was  disposed  of,  if  Reagan  was  not  the 
real  prosecutor,  the  solicitor  general  bad 
the  right  to  put  upon  the  indictment  the 
name  of  Mrs.  Russell,  who  seems  to  have 
been  the  person  aggrieved  by  the  forgery, 
and  the  real  prosecutrix  in  the  case. 

2.  Tbe  fifth  ground  complains  that  the 
court  erred  in  overruling  the  objection  ut 
defendant's  counsel  to  the  following  ques- 
tion addressed  to  a  witness  by  the  solic- 
itor general,  tbe  objection  being  that  the 
question  was  leading:  "What  did  be 
[meaning  thedetendant]  say  to  you  about 
testifying  that  he  was  auMiorised  to  sign 
yonr  name  to  the  deed?"  While  this  ques- 
tion, taken  by  itself,  appears  to  he  lead- 
ing, yet,  when  we  take  it  in  connection 
with  the  previous  question  asked  tbe  wit- 
ness, it  is  not  leading.  Tbe  brief  of  evi- 
dence shows  that  tbe  witness  was  first 
asked  If  be  bad  a  conversation  with  the 
defendant  about  signing  bis  (witness') 
name  to  the  deed,  and  he  replied  that  he 


did,  and  then  followed  the  qneetlon  ob< 
Jected  to.  Taking  tbe  question  objected 
to  with  the  other  question  asked  the  wit- 
ness, tbe  court  did  not  err  in  overruling 
the  objection. 

8.  There  was  no  error  in  refusing  to  al- 
low tbe  defendant  to  ask  tbe  prosecutrix 
if  Reagan  did  not  Induce  ber  to  prose- 
cute this  case,  as  complained  of  in  tbe 
sixth  ground.  It  was  insisted  that  the 
evidence  was  material  to  show  what  in- 
fluence was  brought  to  bear  upon  tbe 
witness,  and  to  illustrate  what  credit 
the  jury  should  attach  to  ber  evidence. 
The  evidence  was  not  admissible  for  that 
purpose,  and.  If  it  had  been  admitted,  It 
should  not  have  affected  tbe  credit  of  the 
prosecutrix.  If  the  criminal  law  has  been 
violated,  it  is  a  duty  ol  tbe  citlsen  to 
prosecute  tbe  criminal,  and  it  is  tbe  right 
of  any  citizen  to  advise  and  induce  tbe 
party  aggrieved  to  prosecute;  and  the 
fact  that  a  person  was  induced  by  others 
to  prosecute  forthecriminal  oflenseshonld 
not  discredit  his  testimony  before  the  jury, 
nor  should  the  trial  judge  allow  tbe  fact 
to  be  proven  for  that  purpose. 

4.  Tbe  seventh  ground  complains  of  two 
rulings  as  erroneous :  (I)  That  the  court 
admitted  tbe  alleged  forged  deed  In  evi- 
dence, over  tbe  objection  of  the  defendant 
that  its  execution  had  not  been  sufficiently 
proven.  We  prRsume  this  means  that  it 
had  not  been  sufficiently  proven  that  tbe 
defendant  signed  the  name  of  Mrs.  Russell 
to  tbe  deed,  and  the  names  of  tbe  witnesses 
thereto.  Tbe  evidence  shows  that  Mrs. 
Russell,  whose  name  was  signed  as  tbe 
maker  of  the  deed,  did  not  sign  it,  and  did 
not  authorize  any  one  to  sign  It  for  her. 
It  further  shows  that  tbe  persons  whose 
names  were  affixed  to  tbe  deed  as  wit- 
nesses did  not  sign,  nor  authorize  any  one 
to  sign,  their  names  as  witnesses  thereto. 
It  was  further  shown  that  the  signatures 
to  the  deed  were  in  thebandwriting  of  the 
defendant,  and  that  he  carried  it  to  the 
clerk  of  tbe  superior  court,  and  left  It  with 
bim  for  record.  We  think  this  was  suffi- 
cient proof  that  the  defendant  signed  the 
names  of  Mrs  Russell  and  the  witnesses 
to  the  deed.  (2)  The  next  grouna  of  ob- 
jection to  the  admissibility  of  tbe  forged 
deed  in  evidence  was  that  it  did  not  cor- 
respond  with  the  one  set  out  in  the  Indict- 
ment, the  variances  being  as  follows :  In 
the  first  line  of  the  second  page  of  the  in- 
dictment was  the  word  "hereby,"  and  the 
deed  offered  in  evidence  bad  the  word 
"hereby"  in  the  third  line;  the  Indictment 
had  the  word  "parcel,"  and  the  deed  the 
word  "parsel;"  the  indictment  bad  the 
word  "heirs,"  and  the  deed  the  word 
"hears;"  the  Indictment  bad  tbe  word 
"warrant,"  and  tbe  deed  the  word  "war- 
rent."  We  do  not  think  these  small  vari- 
ances In  spelling  are  sufficient  to  viti- 
ate an  indictment  for  forgery,  nor  to 
prevent  the  introduction  of  the  forged 
deed  In  evidence.  The  principal  reason  of 
tbe  strictness  required  b.v  the  rule  of  plead- 
ing In  the  setting  out  of  tbe  forged  instru- 
ment is  that  the  court  may  be  able  to 
judge  whether  It  Is  an  Instrument  whereof 
forgery  may  be  committed.  The  misspell- 
ing of  words,  therefore,  unless  the  mis- 
spelling changes  the  sense  of  tbe  word. 
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will  not  Vitiate  tbe  Indictment,  nor  pre- 
vent tile  introdnction  of  the  deed  set  out 
therein  as  evidence.  1  Blsh.  Crlm.  Proc.  § 
662:  2  Rdsb.  Crimes.  (9th  Ed.)  799;  8  Amer. 
&  Eng.  Enc.  Law, 519.  It  does  not  appear 
that  the  dislocation  of  the  word  "  hereby  " 
altered  the  sense  of  the  Instrument  or 
affected  Its  validity. 

5.  The  record  shows  that  theforged  deed 
conveyed  certain  lots  of  land  from  Mrs. 
Kus&ell  to  Allgood,  tbe  defendant;  and 
that  Allgood  borrowed  a  certain  sura  of 
money  from  one  Bethune,  and  made  him 
a  deed  to  the  same  land,  signed  by  himself 
and  bis  wife.  This  deed  from  Allgood  was 
headed  "Georgia,  Carroll  county,"  and 
the  copy-deed  put  in  evidence  shows  tbat 
it  was  attested  by  A.  J.  Hansell,and  by  J. 
H.  Jones,  notary  public  of  Fulton  county, 
Georgia.  It  was  recorded  in  Carroll  coun- 
ty. A  aubpcena  duces  tecam  was  issued  to 
tbe  attorneys  of  Bethune  to  produce  the 
original  deed  from  Allgood  to  Bethune,  but 
they  declined  todoHo.clalmlngthelr  privi- 
lege us  attorneys.  A  copy  from  the  record  In 
Carroll  county  was  then  introduced  In  evi- 
dence, over  the  objection  of  defendant's 
coanseU  and  this  is  excepted  to  in  tbe 
eighth  groond  of  tbe  motion  for  a  new 
trial.  We  do  not  think  that  a  copy  made 
from  the  record  In  Carroll  county,  without 
farther  proof  of  execution  of  the  original 
than  the  fact  of  Its  being  recorded,  was  ad- 
missible ap  evidence.  Under  the  facts  above 
stated  the  clerk  of  tbe  superior  court  of 
Carroll  county  was  not  authorized  to  ad- 
mit tbe  deed  to  record.  It  purported  to 
bave  been  made  In  Carroll  county,  and 
was  attested  by  another  witness  and  an 
officer  of  Fulton  county.  It  it  was  exe- 
cnten  In  Carroll  county,  tbe  notary  public 
In  Fnlton  county  had  no  authority  to  act 
officially  in  Carroll  county,  and  his  attes- 
tation as  notary  public  of  Fulton  county 
wonld  not  authorise  the  recording  of  the 
deed  in  Carroll  county.  The  Code,  §  2700, 
says  tbat.  If  a  deed  is  executed  in  this 
state,  "it  must  be  attested  by  a  judge  of  a 
court  of  record  of  this  state,  or  a  justice 
of  the  peace,  or  notary  public,  or  clerk  of 
the  superior  court  In  the  county  in  which 
the  three  last-mentioned  officers,  respect- 
ively, hold  their  appointments."  A  no- 
tary public  of  Fulton  county,  therefore, 
lias  no  right  to  attest  a  deed  officially  In 
Carroll  county,  and  the  clerk  in  Carroll 
county  bad  no  right  to  put  the  deed  on 
record ;  and  If  It  was  not  recorded  proper- 
ly in  Carroll  county  a  certiQed  copy  thereof 
was  not  admissible  in  evidence  without 
proof  of  an  original,  and  of  Its  execution, 
and  that  this  was  a  copy  thereof.  There 
was  proof  tbat  there  was  an  original,  but 
no  proof  of  its  proper  execution ;  nor  was 
there  any  proof  that  the  copy  offered  was 
a  copy  of  the  original.  The  court,  there- 
fore, erred  In  admitting  this  copy-deed  In 
evidence  over  the  objection  of  tbe  defend- 
ant. See  Fain  v.  Garth  right,  6  Ga.  12: 
Hammond  v.  Wllcher,  79  Ga.  424,  6  S.  E. 
Rep.  118. 

6.  Tbe  next  ground  we  will  notice  com- 
plains that  the  verdict  Is  lllegal"for  tbe 
reason  that  tbe  alleged  forged  deed  con- 
veys nothing  to  any  person  or  by  any 
person:"  tbat  "there  Is  neither  grantor 
nor  grantee  in  said  deed."    It  Is  true,  this 


deed  does  not  contain  the  usual  and  for- 
mal words  of  conveyance;  but  It  sets  out 
the  naciieB  of  the  vendor  and  vendee,  and 
a  valuable  consideration,  and  contains  a 
warranty  of  title.  Our  Code  decltires  (sec- 
tion 2692)  tbat  "no  prescribed  form  is  es- 
sential to  the  validity  of  a  deed  to  lands 
or  personalty.  If  sufficient  In  itself  to 
make  known  the  transactiim  between  tbe 
parties,  no  want  of  form  will  Invalidate 
It."  We  think  this  deed  is  sufficient  to 
make  known  the  transaction  between  the 
parties;  and  the  legal  effect  of  it,  if  gen- 
uine, would  be  to  pass  the  title  from 
Bussell  to  Allgood ;  and,  if  a  forgery,  it 
may  betbe  subject  of  a  prosecution  for  for- 
gery. In  the  case  of  Newton  v.  McKay,  29 
Mich.  1,  a  deed  similar  to  tbe  one  before  us 
was  objected  to  on  the  ground  that  no 
grantee  was  named  or  sufficiently  de- 
scribed ;  but  the  court  held  tbat  it  was  a 
valid  conveyance.  The  reafonlng  of 
Graves,  C.  J.,  in  that  case,  will  apply  to 
the  present  deed.  It  is  not  necessary  that 
the  forged  paper  should  be  shown  to  be  a 
perfect  instrument.  It  is  sufficient  if  the 
indictment  shows  that  it  is  one  which,  If 
genuine,  is  capable  of  having  some  legal 
effect.  Amer.  &  Eng.  Enc.  Law,  512,  518. 
Judgment  reversed. 


(87  Oa.  665) 
CRISaOLM  V.  Spcli^oor. 
(.Supreme  Cowrt  of  Georgia.     July  30, 1891.) 

DBSDS — C0N3TKDCTI0\ — BSNTS. 

Where  a  will  has  been  admitted  to  probate 
in  solemn  form  by  the  court  of  ordinary,  and  an 
appeal  has  been  entered  to  the  superior  conrt, 
during  the  pendency  of  which  legatees  to  whom 
real  estate  was  devised  by  the  will  made  a  com- 
promise of  the  lltiKatioa  over  it  with  the  adminis- 
trator oum  tegtamento  annexe,  and,  in  pursuance 
thereof,  conveyed  to  him  individually  "all  right, 
title,  interest,  and  claim,  vested  or  contingent, 
which  [they]  have  or  may  have  in  the  future  un- 
to and  to  [said  real  estate]  under  and  by  virtue 
of  [said  will,]  directly  or  indirectly,"  held,  that 
this  deed  conveyed  to  the  grantee  therein  all 
rents  which  up  to  this  date  had  accrued  upon  the 
real  estate  mentioned,  and  which  had  never  been 
paid  over  to  said  legatees,  tbe  title  to  the  rents 
being  dependent  upon  the  Interest  devised  in  the 
realty.  Simmons,  J.,  dissenting. 
(Syllabu»  by  the  Court.) 

Error  from  superior  court,  Floyd  coun- 
ty; John  W.  Maddox,  Judge. 

Action  by  J.  P.  Cbisbolm,  administra- 
tor, against  E.  A.  SpuUock,  to  foreclose  a 
mortgage.  Judgment  for  defendant. 
Plaintiff  brings  error.    Reversed. 

Dabney  &  Foucb6,  for  plaintiff  in  error. 
Wriffbt  6t  Harris,  tor  defendant  In  error. 

Lumpkin,  J.  Mrs.  Martha  B.  Cbisbolm 
died,  leaving  a  paper  which  purported  to 
be  her  last  will  and  testament.  It  devised 
a  onethlrd  interest  in  a  store-house  in  tbe 
city  of  Atlanta  to  her  mother,  Mrs.  Spul- 
lock,  for  life,  and  at  her  death  to  the  heirs 
of  the  latter.  With  this  exception  the  will 
provided  tbat  all  the  property  of  the  tes- 
tatrix should  be  equally  divided  between 
her  daughter,  such  other  children  as  she 
might  bave  by  her  then  husband,  and  tbe 
husband  himself:  the  portion  of  the  latter 
to  go  to  him  for  life,  with  remainder  over 
to  tbe  children  of  the  testatrix.  This  will 
was  offered  for  probate  in  solemn  form 
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by  Mre.Rpnllock  and  others,  and  a  caveat 
was  Interposed.  It  was  admitted  to  pro- 
bate by  the  court  of  ordinary,  and  an  ap- 
peal entered  to  the  superior  court.  WllUe 
P.  Chiabolm,  the  husband  ot  the  testatrix, 
after  having  been  appointed  administra- 
tor cum  testatneato  annexo  on  her  estate, 
died,  and  his  brother,  J.  P.  Chisholm,  be- 
came administrator  in  his  stead.  While 
the  litigation  over  the  will  was  pending 
in  the  superior  court,  and  for  the  purpose 
of  etlectlng  a  compromise  thereof,  Mrs. 
Spullock  and  her  children,  who  were  re- 
mainder-men under  the  will  as  to  the 
store-house  property,  in  consideration  of 
$10,000  sold  and  conveyed  to  J.  P.  Chl8- 
holm,  by  the  deed  referred  to  in  the  head- 
note,  all  their  rights  under  the  will  to  the 
realty  therein  devised  to  them.     It  ap- 

gears  that  Mrs.  Spullock  was  indebted  to 
er  daughter,  Martha  B.,  9526.25,  besides 
interest,  on  two  promissory  notes,  se- 
cured by  a  mortgage  on  real  estate  in  the 
city  of  Rome.  J.  P.  Chisholm,  as  adminis- 
trator, sought  to  foreclose  this  mortgage, 
and  as  a  defense  thereto  Mrs.  Spullock  filed 
a  set-off,  claiming  therein  one-third  of  the 
rents  which  had  accrued  upon  the  Atlan- 
ta real  estate  up  to  the  time  the  deed 
above  mentioned  was  made.  The  ques- 
tion, therefore,  presented  for  our  adjudi- 
cation is  whether  or  not  she  was  entitled 
to  her  alleged  share  in  these  rents.  We 
do  not  think  she  was.  The  title  to  the 
realty  upon  which  these  rentn  accrued  had 
never  rested  In  Mrs.  Spullock.  The  very 
issue  to  be  determined  in  the  controversy 
over  the  will  was  whether  or  not  the  title 
to  a  one-third  of  this  realty  should  vest 
in  her.  That  issue  was  never  finally  de- 
termined in  her  favor,  and  by  her  own 
deed  she  forever  conveyed  all  her  Interest 
in  the  realty  to  another.  The  executor 
had  never  assented  to  the  legacy  to  Mrs. 
Spullock  and  her  children,  and  this,  under 
section  2451  of  the  Code,  was  necedsarj'  be- 
fore the  title  could  pass  to  them.  Instead 
of  assenting  to  the  legacy,  the  executor 
was  resisting  it,— in  fact,  was  contesting 
the  will  itself.  The  appeal  from  the  judg- 
ment of  the  court  of  ordinary  suspended 
that  judgment,  and  while  the  controversy 
was  still  pending  Mrs.  Spullock  and  her 
children  sold  out  their  interest  In  the  At- 
lanta raalty,  and  abandoned  their  effort 
to  set  up  the  will.  Hence  there  can  never 
be  an  assent  by  the  executor  to  this  lega- 
cy. The  title  to  this  Atlantn  realty  can 
never  vest  in  Mrs.  Spullock  or  her  children, 
nor  can  the  judgment  of  the  court  of  or- 
dinary ever  have  any  force  or  effect.  In 
view  of  these  facts,  it  must  inevitably  re- 
sult that  the  purchase  by  J.  P.  Chisholm  of 
all  the  right,  title,  and  interest  of  Mrs. 
Spullock  and  her  children  in  the  Atlanta 
realty  under  Mrs.  Chlsholm's  will,  made 
in  compromise  of  litigation  touching  the 
validity  ot  the  will,  related  back  to  the 
death  of  the  testatrix,  and  passed  to  the 
purchaser  any  Interest  in  uncollected  rents 
accruing  from  the  realty  mentioned  which 
the  devisee  or  devisees  had,  because  the 
interest  in  the  rents  was  dependent  upon 
tfce  Interest  devised  In  the  realty.  We  are 
satisfied  that  the  purpose  and  effect  of  the 
coniprorolHe  ha,d  between  Mrs.  Spullock 
and  her  children  on  the  one  side  and  J.  P. 


Chisholm  on  the  other  were  4o  settle 
finally  and  definitely  all  controversy  over 
the  will,  and  that  by  Its  terms  every  right 
of  Mrs.  Spullock  under  the  will  was  dis- 
posed of.  The  rents  could  not  belong  to 
her,  nor  bad  she  any  right  to  demand  the 
same,  until  her  title  to  an  interest  in  the 
realty  was  established.  This,  we  have 
shown,  was  never  done;  and,  further, 
that  It  never  can  be  done.  Necessarily, 
therefore,  the  rents  followed  the  realty 
into  the  hands  of  its  real  owner.  We 
think  the  court  erred  in  holding  that  tbe 
deed  above  recited  passed  to  J.  P.  ('hls- 
holm  only  the  right  that  Mrs.  Spullock 
had  In  the  real  estate,  and  that  her  claim 
for  rent  was  a  separate  and  distinct  mat- 
ter, and  did  not  pass  thereby.  The  ver- 
dict, having  allowed  the  defendant's  set- 
off, wa«,  in  our  opinion,  wrong,  and  a  new 
trial  should  therefore  have  been  granted. 
J  odgment  reversed. 


(87  Oa.  660) 

McMahon  et  al.  v.  Pa  bis  et  al. 
{Supreme  Court  of  Oeorgta.    July  80, 189L) 

AOTIOX  OS  AdMINISTKATOB'S  Bond— LliBlLITT  OF 

ScRETiES — Exception  to  Additok's  Rkpoet. 
1.  Where  the  salt  was  aRainst  two  sureties 
upon  an  administrator's  bond,  and  both  of  them 
excepted  to  the  first  report  made  by  an  auditor, 
and  only  one  excepted  to  the  second  report,  the 
other  surety  could  be  allowed  tojoin'him  in  these 
latter  exceptions,  It  not  affirmatively  appearing 
that  the  time  fixed  by  the  court  for  excepting 
had  expired. 

8.  According  to  the  transcript  of  the  record, 
there  was  no  authority  for  the  auditor  to  inves- 
tigate, at  his  second  sitting,  the  question  of  the 
administrator's  solvency  or  insolvency,  or  of  ttie 
time  when  be  became  insolvent. 

3.  The  duty  of  administering  the  estate  of  an 
intestate  is  devolved  by  law  upon  the  adminis- 
trator, not  on  the  heirs  and  distributees,  who 
have  a  right  to  act  for  the  protection  of  their 
own  interests,  and  in  doing  so  to  invoke  and  ac- 
cept the  co-operation  of  the  administrator  in  re- 
sisting creditors  by  all  lawful  means;  and,  if 
creditors  are  thus  defeated,  and  the  estate  is 
saved  to  the  heirs  and  distributees,  though  in  the 
mean  time  wasted  by  the  administrator,  and  he 
becomes  insolvent,  the  sureties  on  his  adminis- 
tration bond  are  not  discharged. 

{Syllabus  by  tJie  Court.) 

Error  from  superior  court,  Dade  coun- 
ty; Thomas  W.  Mii.nek,  .Judge. 

Action  by  Jane  McMahon  and  another 
against  R.  M.  Paris  and  others.  .Judg- 
ment for  defendants.  Plaintiffs  bring  er- 
ror.   Reversed. 

W.  U.  &  J.  P.  Jacoway,  R.  J.  «ft  ./.  A/c- 
Caney,  and  W.  K.  Moore,  for  plaintiffs  in 
error.  McCutchen  &  Shumate  and  Dab- 
ney  &  Foucb6,  tor  defendants  in  error. 

SiMMo.N's,  J.  This  was  a  suit  by  the  or- 
dinary of  Dade  county  for  the  use  ot  the 
heirs  at  law  of  Milton  Derrybery,  upon 
the  administration  bond  of  Graham,  the 
principal,  and  Paris.  Cureton  et  al.,  sure- 
ties. Thecase  was  referred  to  an  auditor, 
who,  after  taking  testimony,  filed  his  re- 
port. To  this  report  Paris  and  the  heirs 
of  Cureton,  who  were  made  parties  de- 
fendant,, filed  exceptions.  One  of  the  ex- 
ceptions, it  seems,  was  that  the  report 
was  not  full  enough  upon  certain  points, 
and  the  court  rc-referred  the  matter  to 
the  auditor.    The  auditor  made  and  filed 
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another  report,  to  which'  Paris  filed  ex- 
ceptions and  the  C'nretons  did  not.  The 
case  coming  on  for  trial,  the  Curetons 
asked  leave  to  consolidate  their  excep- 
tions to  the  original  report  with  those  of 
Paris,  and  to  adopt  the  exceptions  filed 
by  Paris  to  the  supplemental  report. 
This  motion  was  objected  to  by  the  plain- 
tiffs on  the  ground  that  It  was  too  late 
for  the  Curetons  to  file  exceptions;  that 
"they  had  filed  no  exceptions  within  six- 
ty days,  nor  even  up  to  the  September 
term,  1890,  of  said  court;"  and  that,  as 
they  had  "fulled  to  file  any  exceptions  to 
the  supplemental  report,  as  required  by  the 
order  of  the  court,  they  could  not  now  do 
so."  The  court  overruled  the  objection, 
and  allowed  the  exceptions  to  be  consoli- 
dated, and  the  Curetons  to  Join  In  the  ex- 
ceptions to  the  supplemental  report. 
This  is  excepted  to  as  error. 

1.  As  befure  stated,  this  was  a  suit 
against  the  principal  and  the  sureties  on 
Graham's  bond.  Both  of  the  sureties  ex- 
cepted to  the  original  report  ot  the  audi- 
tor, and  only  one  to  the  supplemental  re- 
port. We  think  the  court  was  right  in 
allowing  the  Cnretons  to  Join  in  the  ex- 
ceptions filed  by  Paris  to  the  supplement- 
al report.  Their  defenses  were  the  same; 
and.  if  the  facts  stated  by  Paris  in  his  ex- 
ceptions were  sufflcient  to  discharge  him, 
they  wonld  also  discharge  the  Curetons. 
Besides,  it  does  not  appear  from  the  rec- 
ord within  what  time  the  defendants  were 
required  to  file  exceptions.  What  the  or- 
der of  the  court  was  aa  to  the  filing  of  the 
exceptions,  or  the  time  of  filing.  Is  not 
stated.  The  order  of  the  court,  if  there 
was  an  order,  stating  in  what  time  excep- 
tions might  be  filed,  is  not  in  the  record, 
and  therefore  it  does  not  appear  to  us  but 
that  the  Curetons  were  in  time  to  Join  in 
the  exceptions  filed  by  Paris.  The  report 
of  an  auditor  Is  subject  to  exceptions  for 
such  time  as  the  court  may  allow,  (Code, 
§  4203,)  and  the  time  may  be  extended 
within  the  discretion  of  the  court.  The 
court  having  allowed  the  exceptions,  and 
it  not  appearing  from  the  record  that 
they  were  Improperly  allowed.  It  Is  to  be 
presumed  that  they  were  in  time. 

2.  At  the  rehearing  by  the  auditor  the 
defendants  offered  testimony  as  to  the 
solvency  or  Insolvency  of  Graham,  their 
principal,  and  as  to  the  time  when  he  be- 
came Insolvent.  This  testimony  was  ob- 
jected to  by  the  plaintiffs  on  the  ground 
that  the  auditor  had  no  authority  to  take 
testimony  on  that  question.  On  the  trial 
of  the  case  the  defendants  offered  to  read 
this  testimonj  to  the  jury,  and  the  plain- 
tiffs again  objected,  "on  the  ground  that 
the  auditor  had  no  authority  to  hear  and 
report  upon  this  question,  as  it  waa 
closed  by  the  first  hearing  before  the  audi- 
tor, and  this  question  was  not  re-referred 
to  the  auditor. "  The  objection  was  over- 
ruled, and  the  evidence  admitted,  and  to 
this  ruling  the  plaintiffs  excepted.  The 
bill  of  exceptions  states  that  the  case  was 
re-referred  to  the  auditor,  and  be  was  di- 
rected "to  hear  testimony,  and  find  and 
report  who  were  and  are  the  heirs  of  Mil- 
ton Derryb«ry,  whether  John  McMahon  is 
an  heir  or  not,  and  what  relation  Nancy 
Derrybery  sustained   to  said  deceased,  it 


any;  and  to  this  end  the  auditor  shall 
hold  another  sitting,  and  g^ive  previous 
notice  to  the  parties  or  their  attorneys  of 
snch  sitting  and  further  hearing,  and  shall 
then  take  and  report  any  testimony  of- 
fered by  either  party  on  the  question  here 
referred  to  him  in  relation  to  said  alleged 
mistake  in  his  former  report. "  The  order 
of  re-reference  Is  not  in  the  record,  and  this 
quotation  from  It  in  the  bill  of  exceptions 
Is  all  that  appears  in  the  entire  record. 
Whether  the  quotation  contains  ail  of  the 
order  we  do  not  know.  If  it  does,  then  it 
is  clear  that  the  auditor  had  no  authority 
to  hear  and  determine  any  other  question 
than  the  one  submitted  in  the  order,  and 
the  court  therefore  erred  in  admitting  tes- 
timony taken  and  reported  by  the  auditor 
as  to  the  question  of  Graham's  solvency 
or  insolvency,  because  he  had  not  been  di- 
rected to  take  such  testimony  at  the  re- 
hearing. 

3.  The  exceptions  filed  by  the  defend- 
ants were,  in  substance,  that  the  auditor 
erred  in  not  finding  and  reporting  that 
there  was  an  understanding  and  agree- 
ment between  Graham,  the  administrator, 
and  Nancy  Derrybery  and  the  children  of 
the  deceased  that  Graham  should  bold  all 
the  money  and  effects  of  said  estate,  and 
not  pay  the  same  over  to  the  creditors, 
and  should  delay  making  returns,  and 
should  fight  off  and  delay  the  creditors  in 
the  collection  of  their  debts,  under  the  va- 
rious laws  made  after  the  war  in  rela- 
tion to  old  and  ant«-war  debts;  that  tlils 
understanding  was  unknown  to  the  sure- 
ties of  Grnfaara ;  and  that,  in  pursuance  of 
the  understanding,  Gnihara  failed  to 
make  regular  returns,  and  refused  to  pay 
out  the  money  in  his  hands  to  the  credit- 
ors, but  took  advantage  of  the  several 
laws  aforesaid  to  delay  and  fight  off  cred- 
itors through  the  space  of  many  years; 
that  the  valid  debts  of  the  deceased  were 
more  than  sufficient  to  consume  the  whole 
estate  at  the  time  said  agreement  was 
made;  that  at  that  time  Graham  was 
solvent,  and  able  to  account  tor  the  whole 
amount  ot  the  estate,  but  afterwards, 
while  carrying  out  said  undertaking,  he 
became  insolvent,  and  that  the  sureties 
of  Graham  were  injured  and  damaged, 
and  their  risks  Increased,  by  reason  of  the 
understanding  between  Graham  and  the 
heirs  aforesaid.  The  judge  charged  the 
jury  that.  If  they  found  from  the  evidence 
the  facts  as  contended  for  by  the  sureties, 
then  they  would  be  discharged  from  lia- 
bility upon  Graham's  bond  as  adminis- 
trator, and  they  should  find  the  excep- 
tions covering  this  issue  in  favor  of  the 
defendants.  To  this  charge  the  plaintiffs 
excepted,  and  assign  error  thereon.  We  ■ 
think  this  exception  is  well  taken.  If  all 
the  facts  alleged  In  the  exceptions  to  the 
auditor's  report  were  true,  we  do  not 
think  they  wonld  be  sufllclent  todischarge 
the  sureties  of  the  administrator.  Under 
the  law  it  Is  the  duty  ol  the  administrator 
to  administer  the  estate  of  the  deceased. 
He.  and  not  the  heirs  and  distributees, 
represents  the  estate.  It  Is  his  duty  to 
collect  the  assets  and  pay  all  Just  debts  ot 
his  intestate.  If  a  debt  is  presented  to 
him  which,  under  the  law  existing  at  the 
time  the  debt  was  contracted,  is  not  blnd- 
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Idk  npon  tbe  estate,  he  has  the  riKht  to 
initiate  with  tbe  creditor,  and  to  get  rid 
o(  It,  If  the  law  will  allow.  The  heirs  and 
distributees  have  the  right  to  protect  their 
own  interests  in  the  estate,  and  they  also 
have  the  right  to  Invoke  the  aid  of  tbe 
administrator  in  resisting  creditors  by  all 
lawful  means ;  and,  if  they  can  defeat  tbe 
creditors  with  the  aid  and  assistance  of 
tbe  administrator,  by  lawful  means,  and 
tbe  estate  is  Haved  to  them,  they  can  sue 
and  recover  from  the  administrator,  or 
bis  sureties,  in  case  the  adminlbtrator  has 
wasted  the  estate  pending  such  litigation. 
It  creditors  are  lawfully  defeated  in  their 
claims  against  the  estate,  tbe  heirs  are  en- 
titled to  such  benefit  as  may  be  derived 
therefrom.  The  fact  that  the  heirs  co- 
operated witb  tbe  administrator  in  defeat- 
ing tbe  creditors  by  lawful  means,  and  the 
farther  fact  that  tbe  administrator,  witb 
their  consent,  held  the  assets  pending  liti- 
gation, and  afterwards  wasted  them  and 
became  Insolvent,  will  not  discharge  the 
sureties.  The  sureties,  in  their  bond, 
guarantied  that  the  administrator  would 
faithfully  administer  the  assets  of  tbe 
estate,  and  that,  if  he  failed  to  do  so,  they 
would  be  responsible.  It  was  therefore 
their  duty  to  look  after  the  ndmlnisitrator, 
and  to  see  that  be  regularly  made  bis  re- 
turns to  tbe  court  of  ordinary,  and  gener- 
ally to  see  that  be  faithfully  administered 
bis  trust;  and.  If  they  failed  to  do  this, 
they  became  liable,  as  his  sureties,  tor  his 
waste  or  mismanagement.  Judgment  re- 
versed. 


(87  a«.  JTO)  

Van  Pelt  v.  Homb  Buildino  &  Loan 

Ass'n. 
(Supreme  Court  of  Georgia.    July  18, 1891.) 

BciLDiKO  A!n>  Loan  Associatiokb — Dissolution 
—Actions— ExoBPiioss  TO  Acditob'b  Rbpobt. 

1.  A  Jadgmest  overruling  exceptions  to  an 
auditor's  report,  and  not  ezoepted  to  pendente 
tite,  or  otherwlM,  wltliin  60  days  after  fta  rendi- 
tion, is  not  open  to  review  and  rerersal  by  tbe 
supreme  court. 

S3.  Where  a  building  and  loan  assoclattoa  sells 
out,  and  assigns  in  writing  all  its  claims  for  un- 
paid loans,  therebv  realizing  a  fund  sufficient  to 
raise  the  value  of  its  stock  to  themazimuin  fixed 
by  the  oonsUtution  or  the  by-laws,  and  with  tbis 
fund,  in  connection  with  other  assets,  pays  off 
and  satisfies  all  its  stockholders,  and  entirely 
ceases  to  transact  business.  It  is  virtually  dis- 
solved, and  Is  Incapable  of  further  prosecuting  a 
pending  action  founded  upon  a  bond  so  trans- 
ferred and  assigned  after  the  action  was  brought 
(tiyUdbus  by  the  Court.) 

Error  from  superior  court.  Pulton  coun- 
ty; Marshall  J.  Clarke,  Judge. 

Action  by  tbe  Home  Building  &  Loan 
Association  against  F.  M.  Van  Pelt. 
Judgment  for  plaintiff.  Defendant  brings 
error.    Beversed. 

Joba  A.  Wimpy,  for  plaintiff  in  error. 
S.  Baraett  and  W.  S.  Thomson,  for  de- 
fendant in  error. 

Rlbcelet,  C.  J.  1.  The  exceptions  to 
tbe  aoditor's  report  were  overruled  on 
March  25th.  No  exception  was  entered 
pendente  lite.  On  April  1st  thereafter  tbe 
case  came  on  for  final  bearing  and  trial, 
ajid  tbe  trial  terminated  on  that  day  in  a 
final  Judgment  for  tbe  plaintiff   below. 


The  bill  of  exceptions  was  certified  on  the 
81st  of  May,  which  was  within  60  days  aft- 
er tbe  trial  and  judgment,  but  was  more 
than  60  days  after  tbe  exceptions  to  tbe 
auditor's  report  were  overruled.  Tbe  bill 
of  exceptions  was  too  late  to  reach  any 
alleged  error  committed  by  tbe  court  in 
overruling  tbe  exceptions.  In  order  to 
preserve  tbe  right  to  have  that  decision 
reviewed  it  was  necessary  that  exceptions 
should  have  been  entered  pendente  lite, 
under  section  4264  of  the  Code.  City  of 
Waycross  v.  Youmans,  85  Ga.  708, 11  S.  E. 
Rep.  865.  The  longest  time  allowed  by 
the  statute  for  signing  a  bill  of  exceptions 
is  60  days  from  the  date  of  the  decision 
complained  of.    Code,  §  4252. 

2.  The  conrterred  in  striking  tbe  amend- 
ed  pleas  filed  by  the  defendant  below  on 
tbe  day  of  tbe  trial.  If  tbe  facts  set  forth 
in  these  pleas  be  true,  the  association  was 
virtually  dissolved  pending  tbe  suit.  It 
not  only  bad  transferred  and  assigned  in 
writing  tbe  subject-matter  of  tbe  present 
action,  but  had  virtually  gone  oat  of  ex- 
istence. If  it  had  paid  off  and  satisfied  all 
its  stockholders,  and  ceased  to  transact 
business,  it  was  incapable  of  further  prose- 
cuting a  pending  action  founded  upon  a 
bond  which  it  transferred  and  assigned 
after  the  action  was  brought.  It  might 
admit  of  some  question — Indeed,  very  con- 
siderable question  under  tbe  authorities — 
whether  it  could  proceed  to  recover  on  a 
cause  of  action  after  parting  with  title, 
both  legal  and  equitable,  although  it  had 
not  parted  with  its  own  legal  existence  as 
well ;  bat  we  are  clear  that  taking  the 
matter  of  these  pleas  as  true,  tbe  associa- 
tion could  not  prosecute  this  action,  or 
any  other.    Judgment  reversed. 


(S7  Qa.  6S1) 

Fleetwood  v.  Lord  et  &1. 

(Supreme  Court  of  Oeorgia.    Jnly  18, 1891.) 

Hombstsi.d—Salb— Title  or  Furohabebs  —  Evi- 

DBNOB. 

1.  A  widow,  as  the  head  of  a  family  consist- 
ing of  herself  and  a  minor  child,  having  liad  a 
homestead  set  apart  to  her  in  1873  out  of  the 
lauds  of  ber  deceased  husband's  estate,  and  tbe 
adult  heirs  having  acquiesced  In  tbe  same,  and 
tbe  lands  so  set  apart  having  lieen  subsequently 
sold  by  order  of  the  Judge  In  conformity  to  sec- 
tion 2J35  of  the  Code,  the  purcbasor  at  such  sale 
acquired,  not  only  the  t.ltle  of  the  beneliciaries, 
but  that  of  the  estate,  so  as  to  bar  the  rights  of 
the  adult  heirs  and  all  persons  claiming  under 
them,  their  rights  being  transferred  to  the  prop- 
erty in  which  the  proceeds  of  the  sale  were  in- 
vested. 

2.  The  homestead  not  having  been  taken  by 
the  widow  iu  her  own  indiridaal  share  of  the 
realty  twlonging  to  her  husband's  estate,  the  in- 
debtedness of  the  estate,  the  value  of  its  assets, 
etc.,  were  inadmissible  for  the  purpose  of  show- 
ing that  the  homestead  was  not  more  than  her 
own  interest  in  the  lands  would  have  amounted  to. 

{SuUabua  by  the  Court.) 

Error  from  superior  court,  Wilkinson 
county;  W.  F.  Jknkinb,  Judge. 

Petition  by  Mrs.  8.  J.  Fleetwood  against 
James  Lord  and  others.  Judgment  for 
defendants.  Plaintiff  brings  error.  Re- 
versed. 

Hfirdeman  dk  DhvIs  and  Wbitetteld  & 
Allen,  for  plaintiff  in  error.  M.  W.  Harris 
and  J.  W.  Ball,  for  defendants  la  error. 
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Simmons,  J.  Tn  1871,  Joel  Dees  died  in- 
testate, leaving  a  largeestateof  lands  and 
otber  property.  All  the  property  went  in- 
to the  bands  of  the  administrators,  Dus- 
gan  and  Freeman,  who  were  appointed  in 
1872.  Dees  left  as  his  heirs  at  law  bis 
widow.  Nancy,  and  three  children,  to-wit, 
Mrs.  Fleetwood,  Lizzie  Dees,  and  hisroiuor 
son,  Joel  T.  Dees.  In  November,  1872,  the 
ordinary  of  Wilkinson  county  set  apart 
to  the  widow,  for  herself  and  her  minor 
son,  a  homestead  out  of  the  estate,  consist- 
ing of  450  acres  of  land,  and  the  widow 
went  immediately  into  the  possession  of  the 
same.  The  administrators  retained  pos- 
session of  the  property  until  1875,  without 
paying  the  debts  or  making  distribution. 
James  Lord  and  H.  A.  Hall  were  the  neigh- 
bors and  friends  and  confidential  advisers 
of  the  family,  and  in  1875  advised  the  heirs 
tbat  the  administrators  were  mismanag- 
ing the  estate;  and  that,  if  it  were  not  got 
ont  Qt  their  hands,  it  would  be  sacrlflced; 
and  the  only  way  to  get  it  out  of  their 
hand  was  to  raise  money  and  pay  the 
debts,  or  sell  their  interest  to  some  one 
who  could  control  the  administrators; 
and,  the  heirs  being  unable  to  raise  the 
money.  Lord  and  Hall  said  they  could  find 
a  porctaaeer,  and  in  a  few  days  proposed 
to  purchase  themselves.  They  were  al- 
lowed to  name  tbelrown  price,  and  agreed 
to  pay  all  the  debts  and  pay  each  heir  $1,- 
800  for  all  the  estate  exceptthe  homestead. 
In  1883  the  widow  petitioned  the  judge  of 
the  superior  court  for  leave  to  sell  the 
homeste&d.  All  the  heirs  of  the  intestate 
were  made  parties.  The  judge  granted 
the  order  authorizing  the  widow  tu  sell 
the  homestead,  and  Mrs.  Fleetwood,  one 
of  the  heirs,  purchased  it  from  the  widow, 
paying  her  $2,500,  and  taking  her  deed  in 
fee-simple.  This  sale  was  afterwards  rati- 
fied by  the  Judge,  who  ordered  the  money 
to  be  reinvested.  Subsequently  Lord  and 
Hall  set  up  a  claim  to  Lizzie's  part  of  the 
homestead,  which  they  alleged  would  ac 
erne  to  her  alter  the  death  of  the  widow. 
Lord  and  Hall  alleging  tbat  they  had  pur- 
chased it  from  Lizzie,  and  Lizzie  claiming 
that  ber  interest  in  the  homestead  was 
excepted,  and  that,  while  it  did  not  ap- 
pear in  the  deed  from  her  to  Lord  and 
Hall,  it  was  the  understanding  and  agree- 
ment that  it  should  be  excepted,  and  that 
Lord  and  Hall  agreed  to  make  the  excep- 
tion in  the  deed.  A  great  deal  of  testi- 
mony was  taken  upon  this  point,  which, 
in  the  view  we  take  of  the  case,  it  »s  un- 
necessary to  detail,  Mrs.  Fleetwood  filed 
her  petition  setting  out  these  facts  and  a 
great  many  others  which  need  not  be  men- 
tioned, and  prayed  for  a  decree  against 
Lord  and  Hall,  canceling  as  much  of  the 
deed  from  Lizzie  Dees  to  them  as  conveyed 
to  them  any  interest  In  the  homestead, 
and  reforming  the  deed  and  the  records 
thereof  so  as  to  exempt  from  the  opera- 
tion thereof  all  interest  in  the  home- 
stead lands,  and  that  she  might  recover 
damages  for  the  slander  of  her  title,  and 
for  perpetual  injunction  against  defend- 
ants. Lord  and  Hall  answered  the  peti- 
tion, and  denied  all  the  raat^al  allega- 
tions therein,  and  set  up  a  claim  to  Lizzie's 
interest  in  the  homestead  property  after 
the  death  of  the  widow.    On  the  trial  of 


the  case  the  jury  found  In  favor  of  Lord 
and  Hall.  The  plaintiff  moved  fur  a  new 
trial,  and  the  motion  was  overruled  by 
the  court. 

1.  Plaintiff's  counsel  requested  the  court 
to  charge  the  Jury  tbat  "the  order  of  said 
court  authorizing  Nancy  Dees  to  make  a 
sale  of  tbe  homestead,  and  the  pui-chase 
by  plaintiff  of  said  homestead  lands  under 
said  order,  divested  all  claim  or  interest 
of  the  heirs  at  law,  or  the  purchasers  from 
them,  in  and  to  said  land,  and  transferred 
said  interest  or  claim  to  the  proceeds  of 
said  sale."  Also  that,  "if  the  widow,  in 
such  a  case,  under  an  order  of  court,  sells 
said  homestead,  the  fee  would  pass  to  the 
purchaser,  to  the  exclusion  of  said  adult 
heirs  or  purchasers  from  them."  Alsti 
tbat  plaintiff  obtained  by  ber  purchase 
from  Mrs.  Dees,  under  the  order  of  the 
court,  the  absolute  fee-simple  in  the  lands. 
These  charges  the  court  refused  to  give, 
and  error  is  assigned  thereon  in  the  sixth, 
seventh,  and  eighth  grounds  of  tbe  mo- 
tion. We  think  the  court  should  have 
given  these  instructions  to  tbe  jury.  Tbe 
Code,  §  2025,  declares  that  the  sale  of  tbe 
homestead  property  in  compliance  with 
the  order  of  the  court  "shall  operate  to 
pass  to  the  purchaser  the  entire  interest 
and  title  of  the  benf^flciariesin  tbe  exempt- 
ed property,  and  also  the  entire  interest 
and  title  owned  before  tbe  exemption 
was  made  by  the  party  ont  of  whose  es- 
tate the  property  was  so  exempted."  So 
it  would  seem  that  the  purchaser  of  this 
homestead  property  under  the  order  of 
tbe  Judge  obtained  the  absolute  fee  there- 
in, and  all  tbe  Interest  and  title  of  the 
beneficiaries  passed  to  her.  This  being 
true,  it  did  not  matter,  so  far  as  the  pur- 
chneer  was  concerned,  whether  the  interest 
of  Lizzie  in  the  homestead  was  excepted  in 
ber  de^-d  to  Lord  and  Hall  or  not.  If  Lizzie 
had  any  Interest,  it  was  transferred  from 
the  homestead  property  to  the  property 
purchased  with  ttie  proceeds  of  the  sale 
thereof.  She  is  therefore  barred  from  claim- 
ingany  interest  in  thehomestead  property 
so  sold,  and  Lord  and  Hall,  who  claim  un- 
der her,  are  also  barred  from  claiming  any 
interest  in  the  land  sold  under  the  order  of 
the  court.  When  a  widow  takes  a  home- 
stead out  of  her  husbands'  estate  with 
the  acquiescence  of  the  adult  heirs,  and  a 
sale  thereof  is  duly  made  under  tlie  above- 
cited  section,  this  is  an  administration  by 
competent  authority  of  so  much  of  her 
deceased  husband's  estate  as  against  all 
persons  not  having  liens  thereon  to  be  en- 
forced after  the  homestead  expires. 

2.  During  the  trial  the  plaintiff  proposed 
to  prove  by  Mrs.  Dees,  the  widow,  tbe 
value  of  the  estate,  of  its  assets,  etc.,  for 
the  purpose  of  showing  that  the  home- 
stead was  worth  no  more  than  her  own 
Interest  in  the  land  would  have  amounted 
to.  The  record  shows  that  the  widow 
did  not  take  this  homestead  in  her  own 
individual  share  of  the  realty  belongin~ 
to  her  husband's  estate,  but  took  it  as  the 
bead  of  a  family,  for  herself  and  her  minor 
son,  out  of  the  estate.  The  evidence,  there- 
fore, of  the  value  of  the  estate,  its  assets, 
etc.,  was  inadmissible  for  the  purpose 
offered,  and  the  court  did  not  err  in  ex- 
cluding it.    As  this  decision   will  finally 


Digitized  By 


Google 


576 


SOUTHEASTERN  REPOETEB,  VOL.  IS. 


(Ga. 


settle  the  controversy,  It  Is  unnecessary 
to  notice  the  otlier  grounds  of  the  motion 
tor  a  new  trial.    Judgment  reversed. 

(87  Ga.  62S)  

MooRE  V.  Garland  et  at, 

(Supreme  Court  of  Oeorffta.    July  18, 1891.) 

NiGOTi^BLE  Instruments — Considbration  —  Li- 
cense TO  Bell  Patented  Auticlb. 

1.  The  charKe  of  the  court  that  Garland's  as- 
signment was  suiBL-ieut,  and  that  Moore  oould 
not  go  behind  it,  was  not  error,  under  the  facta 
of  this  case. 

2.  It  appears  from  the  evidence  that  what 
Hoore  bought  was  a  license  to  use  and  sell  in 
Crawford  county,  and  the  evidence  shows  that 
he  got  what  he  bought. 

8.  It  Inrther  appears  from  the  evidence  tliat 
Shellnut,   the  patentee,  reserved  the  exclusive 
right  to  ma^e  t&e  machines ;  and  also  that  be  ac- 
quiesced in  the  license  to  Moore  to  use  and  sell. 
(Syllabus  by  the  Court.) 

Error  from  superior  court,  Crawford 
county;  A.  L.  Miller,  Judge. 

Action  by  M.  J.  Muore  against  R.  H. 
Garland  and  others.  Judgment  for  defend- 
ants.   Plaintiff  brings  error.    AtUrraed. 

L.  D.  Moore,  for  plaintiH  in  error.  W. 
S,  WalJace,  for  defendants  in  error. 

Lumpkin,  J.  A  case  between  these  same 
parties,  from  which  the  litigation  between 
them  in  the  present  case  evolved,  was  be- 
fore this  court  at  March  term,  1SS7,  and  is 
reported  in  78  Ga.  764,  .3  S.  E.  Rep.  654.  It 
was  then  held  It  was  no  sufficient  defense 
to  plaintiff's  action  that  no  assignment  of 
the  patent-right  had  been  made  to  defend- 
ajit  before  demanding  payment  of  his 
note,  there  being  no  evidence  to  show  that 
defendant  was  to  have  such  assignment 
before  paying  the  note;  and  that,  in  the 
absence  of  such  proof,  the  presumption 
from  the  note  itself  would  be,  he  was  enti- 
tled to  such  assignment  when  he  paid  the 
note.  The  judgment  of  the  court  below  in 
favor  of  the  plaintiff  was  then  affirmed, 
and,  in  our  opinion,  this  ought  to  have 
flnaily  ended  the  controversy.  In  deliver- 
ing the  <ipinlon,  however,,.! ustice  Bland- 
ford  remarked  that  the  defendant  "could 
yet  defend  the. case,  after  judgment,  by 
tendering  the  money  and  demanding  the 
assignment ;  and,  upon  the  refusal  to  as- 
sign this  right,  a  court  of  equity  would 
not  hestitate  to  enjoin  the  collection  of  the 
Judgment."  In  our  opinion,  the  words 
quoted  were  used  rather  urffuondo,  la  giv- 
ing a  reason  for  the  conclusion  reached, 
than  as  being  really  necessary  to  a  dispo- 
sition of  the  case  as  it  then  stood.  Treat- 
ing these  words,  however,  as  properly  a 
part  of  the  adjudication  then  made,  we 
are  nevertheless  of  the  opinion  that  the 
judgment  of  the  court  below  upon  tlie  last 
trial  was  correct.  The  complainant, 
Moore,  who  sought  to  enjoin  the  collec- 
tion of  the  judgment  Garland  had  obtained 
against  him, himself  introduced  an  assign- 
ment from  Garland,  which  conveyed  to 
him  the  right  "to  use  and  to  sell  said  pat- 
ent within  the  limits  of  Crawford  county, 
Georgia."  Upon  the  authority  of  Rice  v. 
Boss,  46  Fed.  Rep.  195,  and  the  cases  there 
cited,  this  instrument  conveyed  to  Moore 
only  a  license  to  use  and  to  sell  the  "Sliell- 
nut  water-engine"  in  Crawford  county. 
The  original  note  was  not  introduced  In 


evidence  or  considered  by  the  Jury  whose 
verdict  is  now  under  review;  and.  If  It 
would  have  proved  that  Moore  was  enti- 
tled to  an  assignment  of  the  patent-right 
itself  upon  paying  the  not<»,  this  proof 
was  Wfinting  at  the  last  trial,  at  which 
the  evidence  established  that  what  he 
bought  was  only  the  license  above  men- 
tioned. It  was  shown  that  Shellnut,  the 
original  patentee,  had  never  parted  with, 
but  expressly  reserved,  the  right  to  manu- 
facture the  engines.  Thia  rcHervation 
made  all  thesubsequent  transactions  here- 
inafter mentioued  in  connection  with  said 
patent-right  amount  in  law  to  nothing 
more  than  licenses,  under  which  the 
licensee's  rights  were  limited  to  what 
they  actually  purchased.  Thelirst  of  these 
traiisRctions  was  one  by  which  Shellnut 
authorized  one  Sims  to  use  and  sell  these 
engines  in  the  state  of  Georgia  on  certain 
conditions,  with  which  Sims  failed  to  com- 
pl.V,  and  in  consequence  thereof  Shellnut, 
about  July  1, 1885,  again  became  thejjro- 
prietor  of  such  rights  as  Sims  had  in  all 
the  counties  in  Georgia  which  he  had  failed 
to  dispose  of.  While  Sims  was  operating 
under  bis  contract  with  Shellnut,  he  bar- 
gained the  right  to  use  and  sell  these  en- 
gines throughout  the  state  of  Georgia  to ' 
one  Holland,  who  afterwards  received 
back  the  notes  he  had  given  for  his  pur- 
chase, and  abandoned  all  claims  thereun- 
der. Before  doing  so,  however,  Gurland, 
as  his  agent,  on  April  19,  1885,  had  made 
the  contract  with  Moore,  which  amount- 
ed, as  we  have  shown,  to  only  a  license 
to  the  latter  to  use  and  to  sell  these  en- 
gines in  the  county  of  Crawford.  The  as- 
signment of  this  license,  which  was  made 
by  Garland  after  the  rendition  of  the  judg- 
ment of  this  court  upon  the  former  trial, 
was  ratified  by  Holland  by  a  written  in- 
strument reciting  that  on  the  27th  day  of 
March.  lS8o,  he  was  the  owner  of  this  pat- 
en t-rlght  for  the  entire  state  of  Georgia,  and 
as  such  owner  had  authorized  Garland  to 
sell  the  right  In  certain  counties  of  the 
state. includingthecounty of  Crawford.  It 
further  appears  from  the  evidence  that 
Sims  "made  arrangements  with  Garland 
to  sell  counties  In  south  Georgia,"  and 
that  Shellnut  himself  acquiesced  in  the 
transaction  between  Garland  and  Moore. 
In  view  of  these  facts,  and  the  authority 
cited  above,  it  seems  clear  that  neither 
Sims  nor  Holland  nor  Garland  ever  bad 
the  right  to  sell,  nor  Moore  the  right,  to 
expect  that  he  was  purchasing,  anything 
more  than  a  mere  license,  and  it  is  quite 
apparent  that  no  person  in  any  way  con- 
nected with  or  interested  in  this  patent- 
right  could  by  any  possibility  dispute  or 
interfere  with  his  right  to  exercise  his  li- 
cense in  Crawford  county ;  nor  does  it  ap- 
pear that  any  one  has  ever  sought  to  do 
so,  or  desires  to  do  so.  Hence  wesay  that, 
under  the  above-recited  fact*,  the  charge 
of  the  court  that  Garland's  assignment  to 
Moore  was  sufficient,  and  that  Moore 
could  not  go  behind  It,  was  not  erroneous; 
and,  further, that  Moore  now  has  what  he 
bought,  and  no  legal  reason  appears  why 
he  should  not  pay  for  it.  On  none  of  the 
other  grounds  of  the  motion,  all  of  wbicli 
we  have  carefully  considered,  waa  Moore 
entitled  to  a  new  trial.  Judgment  affirmed. 
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AuQL'STA  Factory  v.  Davib. 

(Supreme  Cowrt  of  Oeorgia.    July  30, 1881.) 

Parent  and  Child— Action  k)b  Dkath  op  Child 
— Damages — ^Practice. 

1.  There  is  no  duty  upon  the  Judge  of  the  su- 
perior court,  after  overruling  a  demurrer  to  the 
declaration,  to  suspend  or  postpone  a  trial  of  the 
case  by  the  ]ury  on  issues  of  fact.  The  defend- 
ant may  either  except  pendente  lite  to  the  ]ndg- 
ment  ovenniling  the  demurrer,  or  wait  until  after 
the  trial  Is  coQcloded,  and  make  that  judgment  a 
subject  of  exception  in  a  regular  bill  of  excep- 
tions. 

8.  A  father  may  recover  damages  against  the 
strong-doer  for  loss  of  labor  aad  services  of  his 
mlDor  child,  and  for  burial  and  other  ezi>enses 
incurred  on  account  of  the  negligent  homicide  of 
the  child,  such  child  being  old  enough  to  per- 
form labor,  and  having  lived  for  several  days 
after  the  infliction  of  the  injury  resulting  u 
death. 

8.  It  wonld  seem  that  the  damagfes  recovera- 
ble for  loss  of  labor  and  services  might  be  com- 
puted for  the  whole  remnant  of  minority,  though 
the  mother  of  the  child  be  living,  and  mii^ht, 
under  the  act  of  October  27,  1887,  have  a  ri^ht 
of  action  for  the  homicide;  the  father's  action 
not  being  brought  for  the  homicide,  but  for  the 
loss  of  labor  and  services,  caused  by  the  wrong- 
ful negligence  of  which  death  was  one  of  the 
consequences. 

iSyUabus  by  Vie  Court.) 

Error  from  anperlor  conrt,  Rlcbmoud 
county;  H.  C.  Roney,  Judge. 

Action  by  John  H.  Davis  against  the 
Angnista  Factory  for  damages  forthe neg- 
ligent killing  of  a  daughter.  Judgment 
for  plaintiff.  Defendant  brings  error. 
Affirmed. 

J.  B.  Camming  &n^  Bryan  Cvmming,  for 
plaintiff  In  error.  Twiggs  ift  Verdery,  for 
defendant  In  error. 


Bleckley,  C.  J.  After  overruling  the 
demurrer  to  the  declaration,  the  Judge,  In 
the  exercise  of  his  discretion,  and  having 
doubts  in  bis  own  niinii  of  the  correctness 
of  his  ruling  on  the  demurrer,  ordered  the 
case  to  be  withdrawn  from  the  jury. 
Tills  was  done  fur  ttie  avowed  purpose  of 
giving  the  defendant  an  opportunity  to 
bring  the  case  to  this  court  on  writ  of 
error  In  advance  of  a  trial  by  Jury  on  the 
Issue  of  fact.  Though  it  was  In  the  pow- 
er of  the  court  to  suspend  the  trial,  there 
was  no  duty  Incumbent  upon  it  to  do  so. 
The  defendant  might  have  entered  «xcep- 
tlous  pendente  lite  to  the  decision  over- 
ruling  the  demnrrer,  (Bradley  v.  Saddler, 
64  Ga.  681;)  or,  without  excepting  pen- 
dente  lite,  the  question  on  the  demurrer 
alone  could  have  been  brought  hereby  resi- 
nlar  bill  of  exceptions,  after  the  trial  was 
over,  and  a  recovery  had  by  the  plaintiff, 
(Lowe  V.  Burlie,  79  Ga.  164,  .1  S.  E.  Rep. 
449,  and  see  Kitchens  v.  State,  SO  Ga.  810, 
7  S.  E.  Rep.  209;)  or  after  a  mistrial, 
(Railroad  Co.  v.  Denson,  83  Ga.  267,  9  S.  E. 
Rep.  788;)  but  it  was  not  necessary  that 
the  trial  should  proceed  any  further  after 
the  demurrer  was  overruled,  in  order  to 
render  the  judgment  on  the  demurrer  re- 
vlewahle  here,  (City  Council  v.  Lombard, 
86  Ga.  165,  12  S.  E.  Rep.  212.) 

2.  The  plaintiff's  daughter  was  15  years 
of  age,  and  was  injured  on  the  8th  day 
Of  January,  1890.  Site  survived  until  the 
T.188.E.no.24— 87 


AUGUSTA  FACTORY  e.  DAVIS. 


677 


24th  day  of  the  same  month,  when  she 
died  of  her  injuries.  The  action  is  for  the 
loss  of  her  labor  and  services,  and  for  ex- 
penses incurred  in  her  last  illness,  death, 
and  burial.  The  negligence  of  the  defend- 
ant which  caused  the  Injury  and  conse- 
quent death  was  in  furnishing  unsafe  ma- 
chinery for  the  child  to  work  with,  she 
being  in  the  employment  of  the  defendant 
as  a  laborer  In  its  cotton-mill.  This  neg- 
ligence was  a  tort,  and  the  death  resulted 
from  It.  The  plaintiff,  according  to  all 
the  better  authorities,  would  be  entitled 
to  recover  the  necessary  expenses  in- 
curred by  him  in  consequence  of  it,  andalso 
compensation  for  the  loss  of  the  labor 
and  services  of  his  minor  daughter  from 
the  time  she  was  disabled  by  the  injury 
until  she  died.  3  Thomp.  Neg.  1272,  and 
notes ;  3  Lawson, Rights,  Rem. &  Pr.  §  1016. 
3.  This  action  not  belngfortbe  homicide 
of  the  daughter,  but  for  the  tort  of  which 
the  homicide  was  only  a  consequence, 
and  the'  gist  of  the  suit  being  the  loss  of 
labor  and  services,  the  right  of  action  was 
altogether  independent  of  the  act  of  Octo- 
ber 27, 1887,  and  the  recovery  would  em- 
brace damages  for  the  loss  of  services  of 
the  daughter  from  the  time  of  the  injury 
until  site  would  have  been  21  years  of  age, 
according  to  tlie  ruling  of  this  court  In 
McDowell  V.  Railroad  Co.,  60  Ga.  320.  In- 
asmuch as  one  and  the  same  tortious  act 
may  cause  separate  and  distinct  damage 
to  two  persons,— as,  for  instance,  to  mas- 
ter and  servant,  (Smith,  Mast.  &  S. 
•173,) — It  Is  not  easy  to  see  how  the  scope 
of  the  father's  damage,  as  recognized  pri- 
or to  the  act  of  1887,  would  be  contracted 
by  the  right  of  action  given  by  that  act  to 
the  mother,  even  where  the  conditions 
are  such  as  to  entitle  the  mother  to  sue 
and  recover  for  the  homicide.  Her  dam- 
ages ore  arbitrarily  measured  by  the  stat- 
ute at  the  full  value  of  the  life  of  the  child ; 
but  this  is  not  necessarily  inconsistent 
with  the  duty  on  the  part  of  the  wrong- 
doer of  compensating  the  father,  on  the 
basis  of  the  prior  law,  for  the  damages 
sustained  by  bim  In  the  loss  of  the  child's 
services  up  to  the  period  of  majority.  In 
so  far  as  those  services  would  have  been 
of  value  to  him.  The  tort,  with  the  hom- 
icide as  an  Incident,  might  be  treated  as 
furnishing  a  cause  of  action  to  the  father, 
and  the  homicide  Itself  as  furnishing  a 
cause  of  action  In  behalf  of  the  mother. 
In  prescribing  a  measure  of  recovery  for 
the  latter,  the  legislature  could  make  the 
value  of  the  life  the  standard,  without 
changing  or  intending  to  change  the 
measure  of  recovery  for  the  former.  It 
does  not  appear,  however,  that  the  child 
now  in  question  left  any  mother;  nor 
was  it  needful  that  the  declaration  should 
disclose  anything  on  that  subject,  the  pres- 
ent action  not  being  founded  on  the  act  ot 
1&S7,  but  on  the  prior  law.  The  conten- 
tion that  the  prior  law  has  been  abrogat- 
ed by  implication  is  not  sustainable, 
though  it  is  doubtless  true  that  a  father, 
wlien  himself  entitled  to  sue  under  the  nevr 
act,  would  have  to  elect  between  the  i-em 
edy  which  it  affords  and  the  more  restrict- 
ed remedy  afforded  by  the  law  as  It  stood 
before  the  act  was  passed.  Hecouldnotsue 
severally  for  the  homicide  and  for  theorig- 
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inal  tortfrom  which  the  homicide  resulted, 
and  recover  in  both  actions.  Judgment 
affirmed. 

(87  Oa.  MS)  ""'"""' 

JoNRB  et  al.  V.  Lewis  et  al. 
(Swpreme  Court  oj  Oeorgia.    July  8, 1891.) 

PBOiatrAL  ASXt  SCBBTT— JVDOMSNT  1.0AINST  SOBX- 
TIBS. 

In  an  action  at  law  upon  a  joint  promissory 
note,  all  tbe  makers  except  one  bein^  sureties,  a 
▼erdlct  aeainst  some  of  the  sureties  for  tbe  whole 
amount  ^  the  note,  and  against  one  of  them  for 
half  that  amount,  is  contriuy  to  law.  '  The  plain- 
tiff may,  however,  enter  judgment  against  all  the 
sureties  for  tbe  lesser  sum,  and  direction  is 
given  accordingly. 
(SyUaJma  by  the  CowrU) 

Error  from  superior  court,  Macon  coun- 
ty ;  Ai.LE.N  FoKT,  Judge. 

Action  on  a'  promissory  note,  by  John 
F.  Lewis  and  son  against  William  Jones 
and  another.  Verdict  and  judgment  for 
plaintltTs.  Defendants  bring  error.  Af- 
firmed. 

Jofio  W.  Baygood,  for  plaintltte  In  er- 
ror. J.  M.  Du  Free,  for  defendants  in  er- 
ror. 

Simmons,  J.  Lewis  sued  Stubbs  as  prin- 
cipal, and  J.  F.  Barfleld,  Jones,  and  Jesse 
Barfield,aB  sureties,  on  a  joint  promissory 
note  (or  fll5.98,  vrith  interest  from  ma- 
turity at  8  per  cent.,  aud  attorney's  fees. 
The  sureties  pleaded  that  Stubbs  was  the 
principal  upon  the  note,  and  they  were 
only  sureties,  which  the  plaintiff  l<uew  at 
the  time, and  before  be  advanced  the  mon- 
ey; that  they  only  agreed  to  stand  se- 
curity for  foO,  and  that  they  signed  tbe 
note  lu  blank,  no  amount  whatever  being 
on  its  face  when  they  signed ;  that  they 
never  signed  or  agreed  to  sign  tbe  note 
sued  on,  and  authorized  uo  one  else  to  do 
so  for  them;  that  one  of  them  told  the 
plaintiff  belore  he  signed  thnt  he  would 
only  be  responsible  fur  Stubbs  (or  ¥50,anU 
that  he  never  consented  to  be  surety  for 
bim  for  any  other  sum ;  that  tbe  note  was 
filled  out  by  the  plaintiff  without  the  au- 
thority o(  these  de(endants,  but  they  did 
authorise  Stubbs  to  have  the  plaintiff  fill 
It  out  for  f 50  only.  The  proof  showed, 
and  so  the  jury  found,  that  one  of  the 
sureties  notihed  the  plaintiff  before  the 
note  was  filled  out  that  be  would  only  be 
bound  for  $50;  but  the  proo(  tails  to  sus- 
tain tbe  plea  o(  the  other  sureties  that 
they  had  agreed  to  sign  only  (or  $50,  and 
that  the  plaintiff  had  notice  thereof.  The 
court  instructed  tbe  jury,  in  substance, 
that,  if  they  believed  the  note  was  signed  in 
blank,  but  that  Jesse  BarUeld,  one  of  the 
sureties,  notified  Lewis  that  he  would  only 
be  bouud  (or  $50.  they  could  only  find  a 
verdict  against  him  for  that  sum ;  and  if 
the  other  sureties  iilso  signed  in  blank,  but 
did  not  notify  Lewis  that  they  would  be 
bound  for  $50  only,  they  would  be  author- 
ised to  find  against  them  for  the  principal 
and  Interest  ou  the  note.  Under  this  in- 
struction the  jury  returned  a  verdict  in 
favor  of  the  plaintiff  for  ¥50  against  Jesse 
Barfleld,  and  against  tbe  principal  and 
the  other  sureties  (or  the  whole  amouut  of 
the  note.  This  charge  was  error.  This 
was  an  action  at  law,  and  upon  a  joint 


promissory  note.  There  was  nothing  on 
the  face  of  the  note  to  show  that  the  sure- 
ties agreed  to  be  severally  bound  (or  dif- 
ferent amounts.  When  Lewis  filled  up  tbe 
blank  iu  the  note  (or  $115,  a(ter  notice 
from  one  of  the  sureties  that  be  would 
be  bound  only  for  $50,  he  could  not  re- 
cover from  that  surety  more  than  $50. 
Ciower  V.  Wynn,  69  Ga.  246;  Johnson 
V.  Blasdale,  40  Araer.  Dec.  85;  Gobs  v. 
Whitehead,  33  Miss.  213.  And,  tbe  note 
being  a  joint  one, in  our  opinion,  thepialn- 
tiff  could  not  recover  more  than  that 
amount  from  the  other  sureties  who  bad 
g:lven  no  notice.  The  obligation  was 
joint,  and  not  joint  and  several;  aud  tbe 
law  will  not  allow  the  plulntltf  to  recover 
on  a  joint  contract  more  from  one  surety 
than  from  another.  The  sureties  have  a 
right  to  contribution  among  themselves; 
and  if  one  of  them,  against  whom  there  is 
a  verdict  (or  $115,  should  pay  it  olT,  he 
would  be  entitled  to  equal  contribution 
from  bis  co-sureties,  where  tbe  contract 
shows  no  different  liability;  and,  i(  the 
Judgment  Is  only  $50  against  one  and  Is 
$115  against  another,  there  cannot  be 
equal  contribution.  We  direct,  therefore, 
that  the  judgment  be  amended  by  enter- 
ing up  judgment  against  all  the  sureties 
(or  $50  principal,  with  interest  thereon, 
and  10  per  cent,  attorneys'  (ees,  and  costs. 
Judgment  afl9rmed,  with  direction. 

Lumpkin,  J.,  not  presiding. 


(«7  Qa.  487)* 

Atlanta  &  F.R.  Co.  v.  Wright,  Comptrol- 
ler General. 

(Supreme  Court  of  Oeorgia.    July  13, 1891.) 
Taxation  or  Railkdads. 

1.  That  some  of  tbe  railroads  cannot  const!  - 
tutloi^ily  be  taxed  upon  their  property  beyond 
a  specified  percentage  u^n  their  annual  income 
does  not  hinder  thu  legislature  from  taxing  all 
other  railroad  companies  ad  valorem  upon  their 
property,  the  former  being  also  taxed  up  to  tiie 
limit  established  by  their  charters. 

2.  Under  the  constitution,  which  requires 
taxes  to  be  levied  and  collected  under  general 
laws,  the  legislature  has  no  power  to  impose  a 
pecuniary  pcualty  for  non-payment  upon  one 
class  of  tax  payers  exclusively,  leaving  all  other 
classes  exempt  from  any  peuiUty  whatever. 

8.  Nor  can  tbe  legislature  subject  one  class 
of  tax-payers  to  execution  for  taxes  on  the  1st  of 
October  when  the  great  mass  of  the  tax-payers 
are  exempt  until  the  iSOth  of  December. 
(SyUabus  by  the  Ciniirt.)         • 

Error  (rom  superior  court,  Fulton  coun- 
ty; Marshall  J.  Clarke,  Judge. 

Execution  (ordellnqucnt  taxes  iKsued  by 
W.  A.  Wright,  as  comptroller  general, 
against  the  Atlanta  &  Florida  Railroad 
Company.  Delendant's  affidavit  o(  ille- 
gality dismissed.  Deiendant  brings  error. 
Reversed. 

P.  L.  Mynatt  &  Son,  for  pialntifT  In  er- 
ror. C»eo.  N.  Lester,  Atty.  Gen.,  and 
CUttord  Anderson,  for  deteudant  In  error. 

Simmons,  J.  The  general  tax  act  of  1888 
declares  that  "all  the  property  of  railroad 
companies  doing  business  in  this  state 
shall  be  taxed  at  the  same  rate  as  proper- 
ty of  natural  persons  Is  taxed,  except 
•    •    •    that  portion  o(  the  property  ol 
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each  railroad  company  that  la  exempt  by 
Its  charter  from  taxation,"  etc.  In  1889 
the  legislature  passed  an  act  which  de- 
clares that,  "It  any  railroad  company  or 
companies  doing  business  In  this  state 
shall  fail  or  neglect  to  pay  to  the  state  all 
the  tuxes  wMeh  such  company  or  com- 
panies may  be  due  and  owing  tu  the  state 
for  taxes  by  the  first  day  of  October  in 
each  year,  then  such  railroad  company  or 
companies  shall  Incur  a  penalty  therefor 
of  live  hundred  dollars;  and  the  comp- 
troller general  shall  Immediately  Issue 
execution  against  such  company  or  com- 
panies for  the  same,  and  collect  the  same." 
Acts.  p.  130.  The  Atlanta  A  Florida  Rail- 
road Company  neglected  and  failed  to  pay 
the  taxes  levied  and  assessed  against  it  by 
the  Ist  day  of  October,  1889;  whereupoA 
W.  A.  Wright,  the  comptroller  general,  in 
compliance 'nltb  the  terms  of  the  last-re- 
cited act,  issoed  bis  execution  for  the  sum 
of  S2,442.96  taxes  duo  by  said  company, 
and  also  for  the  further  sum  of  f 500  as 
penalty  for  failure  to  pay  the  taxes.  This 
execution  was  levied  upon  certain  proper- 
ty of  the  company  on  December  13, 1889. 
On  the  15th  of  January,  1890,  R.  F.  Mad- 
dox,  president  of  the  company,  filed  an 
affidavit  of  illegality,  upon  the  grounds: 
(1)  That  the  Southwestern  Railroad  Com- 
pany, the  Central  Railroad  Comiiany,  the 
Augusta  &  Savannah  Railroad  Company, 
the  Georgia  Railroad  &  Banking  Com- 
pany, and  the  Western  &  Atlantic  Rail- 
road Company  are  each  taxed  one-half  of 
one  per  cent,  upon  their  net  Income,  while 
the  tax  S.  fa.  mentioned  above  is  an  ad 
valorem  tax  upon  the .  property  of  the  de- 
fendant railroad  company,  which  la  a 
greater  tax  than  that  levied  upon  the 
roads  above  mentioned,  and  which  vio- 
lates the  provision  of  the  constitution 
that  all  taxation  shall  be  uniform  upon 
the  same  class  of  subjects,  and  ad  ralarem 
on  all  property  subject  to  bo  taxed  within 
the  territorial  limits  of  the  authority  levy- 
ing the  tax,  and  shall  be  levied  and  col- 
lected under  general  la  (vs.  (2)  Said  6.  fa. 
Is  proceeding  for  the  sum  of  f  500  as  penal- 
ty for  the  failure  to  pay  the  ad  valorem 
tax  assessed  against  said  company  by  said 
comptroller  general  on  or  before  the  Ist  of 
October  of  the  year  1889.  This  tax  Is  Ille- 
gal, because  the  constitution  provides 
that  all  taxation  shall  be  levied  under  a 
general  law,  but  one  applicable  to  rail- 
roads alone,  and  therefore  it  violates  the 
meaning  of  the  constitution.  The  case 
coming  on  to  be  heard  before  the  trial 
judge,  the  attorney  general  moved  to  dis- 
miss the  affidavit  of  illegality  upon  the 
ground  that  the  same  presented  no  legal 
defense  to  the /}.^.  and  the  penalty.  The 
court  granted  the  motion,  and  dismissed 
the  affidavit  of  illegality,  and  ordered  the 
execution  to  proceed ;  and  to  this  ruling 
the  railroad  company  excepted. 

1.  We  think  the  trial  }ud)i:e  was  right  In 
holding  that  the  first  ground  of  illegality 
presented  no  legal  defenae  to  the  O.  fa. 
The  constitution  of  1877  (Code,  §  5181)  de- 
clares that  "all  taxation  shall  be  uniform 
upon  the  same  class  of  subjects,  and  ad 
valorem  on  all  property  subject  to  be 
taxed  within  the  territorial  limits  of  the 


authority  levying  the  tax,  and  shall  be 
levied  and  collected  under  general  laws." 
The  legislature,  in  granting  charters  to 
five  railroad  companies  mentioned  in  the 
first  ground  of  the  affidavit  of  illegality, 
long  prior  to  the  adoption  of  this  consti- 
tution limited  the  taxation  on  the  proper- 
ty of  these  companies  to  a  certain  percent, 
on  their  net  income.  Their  charters  have 
been  construed  to  be  contracts  which  the 
state  could  not  violate.  The  partial  ex- 
emption of  their  property  from  taxation  be- 
ing legal,  and  binding  upon  thestate,  it  was 
therefore  not  "subject  to  be  taxed"  be- 
yond the  rate  fixed  in  their  charters.  The 
legislature  did  right  in  observing  the  con- 
tract limit  in  taxing  the  property  of  these 
companies  in  the  general  tax  of  1888.  The 
fact  that  the  property  bad  been  partially 
exempted  from  taxation  In  the  charter  of 
the  companies,  and  the  fact  that  the  legis- 
lature. In  the  general  tax  act,  recognized 
the  limitation,  did  not  prevent  the  legis- 
lature from  levying  an  ad  valorem  tax  up- 
on all  other  railroads  in  this  stare  which 
had  no  such  exemption.  The  general  tax 
act  levies  a  tax  on  all  property  In  the 
state"Bubject  to  be  taxed."  The  fact  that 
there  was  some  property  in  thestate  which 
the  legislature  had  only  a  limited  power 
or  authority  to  tax  did  not  make  the  act 
void  tor  want  of  uniformity.  It  was  uni- 
form upoQ  all  property  subject  to  be  taxed 
ad  ralonsm. 

2,  8.  We  think  the  trial  judge  erred  in 
holding  that  the  second  ground  of  the 
affidavit  of  Illegality  presented  no  defense 
to  the  execution.  The  same  paragraph 
of  the  constitution  above  quoted  declares 
that  taxes  shall  be  levied  and  collected 
under  general  laws.  We  think  that  this 
means  that  the  laws  for  th^  levying  and 
collecting  of  taxes  Qhall  be  substantially 
the  same  for  all  classes  of  proi>erty ;  that, 
if  a  pecuniary  penalty  Is  put  upon  delin- 
quent tax -payers,  It  shall  affect  all  alike; 
that  the  legislature  cannot  Impose  one 
penalty  upon  a  railroad  company  for  its 
failure  to  pay  taxes  upon  Its  property, 
and  another  penalty  upon  an  individual 
for  his  failure  to  pay  taxes  upon  his  prop- 
erty. If  any  pecuniary  penalty  for  failure 
to  pay  taxes  upon  property  Is  exacted, 
there  must  be  such  a  penalty  upon  all  tax- 
payers who  fail  to  pay.  The  general  law 
requires  that  each  and  every  tax-payer 
shall  pay  his  taxes  by  the  20th  of  Decem- 
ber in  each  year,  and  in  case  of  default  It 
is  made  the  duty  of  the  tax-collector  to  is- 
sue execution.  Acts  1885,  p.  86.  The  gen- 
ernl  law,  therefore,  being  that  taxes  shall 
be  paid  by  the  20th  of  December,  and,  if 
not  paid,  that  an  execution  shall  Issue  up- 
on that  day,  the  legislature  had  no  power 
to  prescribe  for  railroad  companies  ex- 
clusively a  liltferent  day  of  payment,  and 
a  different  day  for  the  Issuance  of  the  exe- 
cution, and  a  penalty  not  imposed  upon 
other  classes  of  tax-payers.  We  do  not 
mean  to  suggest  that  the  legislature  may 
not  prescribe  penalties  for  failure  to  pay 
taxes  promptly,  or  that  they  must  be 
equal  In  amount  upon  all ;  for,  doubtless; 
they  may  be  graduated  according  to  the 
amount  due  from  each  tax-payer.  Judg- 
ment reversed. 
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Gborqia  Midland  &  Q.  R.  Co.  v.  Evans. 

{Supreme  Court  of  O^orgia.    July  20, 189L) 

Raukoad  Companies— ]!Tbolioencb — Flbasirs — 
Byidknoii— Nbv  TeiaI/. 

1.  Under  our  Code,  negligence  of  a  railroad 
company  being  presumed  when  injury  by  the 
raoolng  of  its  train  is  shown,  it  is  not  necessary 
for  a  father,  suing  for  loss  of  the  services  of  his 
minor  sou,  not  an  employe  of  the  company,  who 
was  killed  on  a  public  crossing,  to  allege  In  his 
declaration  either  that  he  or  the  son  was  in  the 
exercise  of  due  care  or  was  without  fault. 

2.  Ordinary  care  for  his  ow:n  safety  la  not 
necessarily  the  measure  of  diligence  inoumbent 
upon  a  child  under  11  years  of  age;  nor  is  such 
child  bound,  as  matter  of  law,  to  anticipate  neg- 
ligence by  others.  The  evidence  showing  that 
the  boy  in  question  was  under  14  years  of  age,  a 
request  to  charge  the  jury,  which  assumed  him 
to  oe  of  the  age  of  14,  was  properly  declined. 

8.  A  locomotive  engineer  Is  not  entitled  to 
assume  in  all  cases  that  personson  a  publiocross- 
ing  will  get  oft  in  time  to  save  themselves.  In 
ronning  a  train  at  a  public  crossing  in  a  city 
be  is  bound  to  observe  reasonable  diligence,  lie- 
fore  he  discovers  peril  as  well  as  afterwards; 
and  the  company  is  responsible  for  his  ae^Ugent 
errors  of  Judgment. 

4.  A  request  to  charge  In  terms  not  applica- 
ble to  the  facts  in  evidence,  or  which  in  laying 
down  a  proposition  omits  some  of  the  material 
elements  to  be  considered,  is  properly  refused. 

5.  The  deceased  not  having  been  itilled  while 
lumping  on  or  ofl  cars,  his  previous  habit  of  do- 
ing so  at  the  public  crossing  where  he  was  killed 
Is  not  relevant  evidence. 

6.  It  is  improper  for  counsel,  on  a  motion  to 
reopen  the  case  for  more  evidence,  made  while 
the  arg^nment  is  in  progress,  to  give  the  names  of 
witnesses,  and  state  what  their  evidence  would 
late,  without  first  requesting  the  court  to  cause  the 
Jury  to  retire.  But  the  impropriety  will  not  nec- 
essarily work  a  new  trial,  it  not  appearing  that 
counsel  acted  in  bad  faith,  or  with  uny  purpose 
to  get  facts  before  the  Jury  by  artful  practice. 

7.  The  evidence  warranted  the  verdict,  and 
there  was  no  error  in  denying  a  new  triaL 

(SyUainu  by  the  Court.) 

Error  from  superior  court,  Spalding 
county;  Jambs  S.  Boynton,  Judge. 

Action  by  A.  M.  H.  Evans  against  tbo 
Georgia  Midland  &  Gulf  Bailroad  Com- 
pany for  the  negligent  killing  of  a  minor 
son.  Judgment  lor  plaintiff.  Defendant 
brings  error.    Affirmed. 

Goetchiijs  &  Chnpitell,  for  plaintiff  in  er- 
ror. J.  B.  Stewart  and  E.  W.  Bamoiond, 
for  defendant  in  error. 

Ldmpkis,  J.  1.  Where  a  father  sues  a 
railroad  company  for  loss  of  services  of  his 
son,  alleged  to  have  been  occasioned  by 
the  negligent  killing  of  the  latter  by  the 
company,  the  declaration  not  affirmative- 
ly disclosing  any  negligence  or  want  of 
care  on  the  part  of  either  the  father  or  de- 
ceased. It  is  not  necessary  for  the  plaintiff 
to  allege  that  he  bad  exercised  ordinary 
care  and  dllgenceto  avoid  the  Injury  to 
his  son.  Nor  is  it  necessary,  where  the 
declaration  alleges  that  the  son  was  killed 
by  the  negligence  of  the  railroad  company, 
andspeclUeRthe  negligent  acts  complained 
of,  to  further  allege  that  deceased  hiniell 
exercised  all  ordinary  care  and  diligence 
to  prevent  the  injury,  and  that  the  homi- 
cide was  without  fault  on  his  part.  If 
the  deceased  was  in  fault,  or  could  by  the 
exercise  of  reasonable  care  have  avoided 
the  injury,  these  were  matters  of  defense. 
Deer.  Neg.  §  400;  8  Lawson,  Rights,  Rem. 
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&  Pr.  S  1216 ;  Pierce,  R.  R. 822.  The  forego- 
ing authorities  sustain  thk  above  rulings, 
though  they  show  also  that.  If  the  dtjcla- 
ratton  itself  alleges  facts  from  which  con- 
sent to  the  injury,  negligence  on  the  part 
of  the  person  Injured,  or  failure  on  bis 
part  to  exercise  due  care  to  avoid  the  con- 
sequences of  defendant's  negligence  may 
be  inferred,  then  the  declaration  must  go 
further,  and  avoid  or  explain  such  facts, 
and  make  defendant's  liability  appear 
notwithstanding  the  same.  The  pre- 
sumption under  our  Code  being  against 
the  railroad.  If  Injury  and  negligence  by 
defendant  are  clearly  set  forth,  the  decla- 
ration Is  sufficient,  as  to  these  points,  and 
need  not,  when  the  plaintiff  or  person  in- 
jured is  not  an  employe  of  the  company, 
further  allege  diligence  or  freedom  from 
negligence  on  the  part  of  such  plalntltT  or 
person  Injured,  unless  the  declaration  itself 
contains  averments  tending  to  relieve  de- 
fendant of  the  legal  presumption  against  it. 

2.  The  measure  of  diligence  required  of  a 
child  under  the  age  of  14  years  Is  not  the 
same  as  thut  required  of  an  adult.  It  fol- 
lows that  such  a  child  Is  not  bound,  as 
matter  of  law,  to  anticipate  negligence  on 
the  partof  others.  Railroad  Co.  v.  Young, 
83  Ga.  512,  10  S.  E.  Rep.  197;  Rhodes  v. 
Railroad,  etc.,  Co.,  84  Ga.  320.  10  S.  E.Rep. 
922.  It  was  manifestly  proper  todecllneto 
charge  a  request  which  assumed  the  boy  in 
question  to  be  14  years  old,  when  the  evi- 
dence shows  conclusively  he  was  under  that 
age. 

3.  While  It  is  generally  true  that  a  lo- 
comotive engineer  may  assume  that  a  per- 
son on  a  railroad  track  In  front  of  an  ap- 
proaching engine  will  get  off  in  time  to 
save  himself,  he  Is  not  entitled  to  act  upon 
this  assumption  at  all  times  and  under  all 
circumstances.  The  pnbllc  have  a  right 
to  go  upon  the  trac)<  of  a  railroad  at  pub- 
lic crossings,  and  our  statute  requires  rail- 
road engineers  to  have  their  engines  under 
such  control  that  they  can  be  stopped  at 
such  crossines,  whenever  necessary,  to 
prevent  injury.  It  Is  especially  Incumbent 
upon  engineers  to  observe  this  require- 
ment of  the  law  in  approachiug  public 
crossings  In  cities  and  towns,  where  it  is 
so  much  more  likely  that  people  will  be 
upon  thecrosHlnguthanin  the  country.  In 
such  places  engineers  should  bo  extremely 
careful,  as  well  beiore  as  after  discovering 
persons  upou  the  track;  and  railroad  com- 
panies are  responsible,  not  only  for  actual 
negligence,  but  also  for  negligent  errors 
of  judgment  on  the  part  of  their  engineers. 
Any  other  rule  on  this  subject  would  ex- 
pose the  people  of  our  crowded  cities  and 
towns  to  constant  dangers  and  great  in- 
juries, for  which  they  would  have  no  ade- 
quate remedy.  Of  course,  people  who 
cross  railroad  tracks  even  at  public  cross- 
ings must  observe  the  ordinary  rules  of 
prudence  and  common  sense,  and  exercise 
due  caution  In  protecting  themselves. 
These  duties  between  the  public  and  the 
railroads  are  mutual,  and  should  be  care- 
fully observed  on  both  sides. 

4.  No  comment  Is  necessary  upon  the 
proposition  statedintbefourth  bead-note. 

6.  It  may  have  been  pertinent  in  this 
case  to  show  that  the  deceased  was  famil- 
iar with  the  locality  and  the  movements 
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of  trains  at  and  near  the  place  where  he 
was  killed.  This  could  have  been  done  by 
proving  he  was  frequently  there;  but  it 
was  not  competent,  in  establisblng  this 
relevant  tact,  to  go  further,  and  prove  he 
was  in  the  habit  of  jumplns  on  and  off  the 
cars  at  this  place.  Evidence  of  this  latter 
fact  was,  therefore,  properly  rejected  by 
the  court,  his  death  not  having  been 
caused  in  consequence  of  such  habit. 

6.  Complaint  is  made  in  the  motion  for 
a  new  trial  that,  after  one  of  plaintiff's 
counsel  had  addressed  the  jury,  and  In  the 
midst  of  the  argiiment  ol  counsel  tor  de- 
fendant, one  of  plaintiff's  counsel  inter- 
rupted the  speaker,  and  moved  the  court 
to  allow  him  to  introduce  further  testl 
mony,  stating  the  names  of  two  witnesses, 
and  very  important  facts  which  he  could 
prove  by  them.  This  certainly  was  an 
impropriety.  Under  such  circumstances, 
It  would  be  a  much  better  and  lairer  prac- 
tice to  request  the  court  to  cause  the  jury 
to  retire,  and  not  to  state  In  their  presence 
and  bearing  the  facts  sought  to  beproved, 
and  the  names  of  the  witnesses  by  whom 
it  was  expected  the  same  could  be  estab- 
lished. It  it  appeared  that  this  conduct 
un  the  part  of  plaintiR's  counsel  was  wtll- 
tnl,  and  that  it  was  deliberately  intended 
to  thus  take  an  unfair  advantage  of  the 
defendant  before  the  jury,  we  would  un- 
hesitatingly order  a  new  trial  upon  this 
ground  alone.  But  it  does  not  appear 
from  the  record  that  the  counsel  referred 
to  acted  in  bad  faith,  or  with  any  im- 
proper purpose  to  get  facts  beforethe  Jury 
by  an  artful  practice.  For  aught  that 
appears  to  us,  it  was  simply  an  honest 
effort  to  get  the  court  to  allow  him  to 
place  before  the  Jury  facts  Just  discovered, 
which  he  considered  of  great  Importance 
to  plaintiff's  case.  As  above  indicated, 
we  do  not  think  this  effort  was  made  in 
the  proper  manner;  but,  in  our  opinion, 
a  new  trial  should  not  be  granted  solely 
on  account  of  this  Impropriety. 

7.  The  verdict  being  warranted  by  the 
evidence,  and  the  trial  Judge  being  satis- 
fled  therewith,  we  will  not  disturb  the 
finding  of  the  jury.    Judgment  affirmed. 


(87  Qa.  E59) 

Stafford  et  a/,  v.  Thomas. 
(Supreme  Court  of  Oeorgia.    July  13, 189L) 

MaRBIAOE  SeTTLBMBNTS — CONSTBDOTION. 

The  court  constraed  the  marriage  settle- 
ment correctly. 
(Syllaims  by  the  Court 

Error  from  superior  court,  Pike  county ; 
James  S.  Bovnton,  Judge. 

Petition  by  J,  A.  and  J.  W.  Stafford,  ad- 
ministrators, against  James  M.  Thomas, 
administrator.  Judgment  for  plaintiffs. 
Defendant  brings  error.    Affirmed. 

James  S.  Pope  and  Hall  &Hammund,toT 
plaintiff  in  error.  /.  B.  Cabantus,  A.  D. 
Hammond,  and  J.  F.  Redding,  for  defend- 
ants in  error. 

Lumpkin,  J.  At  vis  Stafford,  in  consid- 
eration of  a  marriage  about  to  be  solem- 
nised between  himself  and  Mrs.  Lucy  Mc- 
Kenzle,  made  a  deed  conveying  to  .7.  A. 
Stafford,  as  trustee,  certain  property,  the 
terms  of  the  conveyance  being  as  follows: 


"In  trust  for  the  use  and  benefit  of  her, 
the  said  Lucy  McKenzle,  for  and  during 
her  natural  life,  and  reserving  to  myself 
the  use  of  the  same  during  my  natural 
life.  And  after  my  death  the  same  to  be 
held,  used,  and  controlled  lor  the  benefit  of 
the  said  Lucy  during  her  natural  life.  And 
after  the  death  of  myself  and  the  said 
Lucy,  or  the  death  of  myself  and  the  mar- 
riage again  of  the  said  Lucy,  then  the 
house  and  lot  to  be  by  the  said  J.  A.  Staf- 
ford divided  between  [two  granddaugh- 
ters, naming  them,]  to  tbem  one-h.nlf,  and 
the  other  half  to  the  said  Lucy  McKenzie, 
including  the  household  and  kitchen  furni- 
ture."  It  was  admitted  that  Mrs. Stafford 
never  married  after  the  death  of  Alvls 
Stafford,  and  that  she  died  leaving  no  lin- 
eal heirs.  The  administrator  of  the  de- 
ceased. Mrs.  Stafford,  filed  a  petition 
against  the  administrators  of  Alrls  Staf- 
ford for  a  partition  of  the  house  and  lot 
mentioned  in  the  above  deed.  The  defense 
was  that  the  plaintiff  could  not  recover, 
because  his  intestate  took  only  a  life-es- 
tate under  the  deed.  The  court  held  that 
Mrs.  Stafford  took  a  fee  in  an  undivided 
half  interest  in  the  property,  and  this  de- 
cision is  the  error  complained  of.  In  our 
opinion,  the  court  correctly  construed  the 
marriage  settlement.  The  deed,  after  re- 
serving to  Mr.  Stafford  the  use  of  the  prop- 
erty during  his  life,  conveyed  to  Mrs. 
Stafford,  after  his  death,  the  entire  use  of 
it  while  she  lived.  It  seems  the  grantor 
expected  that  Mrs.  Stafford  would  survive 
him,  because  he  provided  for  her  a  trus- 
tee, who  was  to  act  as  such  after  his  dea  tb. 
In  the  next  place,  the  deed  provided  that 
after  the  death  of  both  the  grantor  and 
Mrs.  Stafford,  or  after  his  death  and  her 
marriage,  upon  the  happening  of  either  of 
these  events,  the  property  was  to  be  di- 
vided, one-half  going  to  grantor's  grand- 
daughters, and  the  other  half  to  Mrs. 
Stafford.  To  adopt  the  plain  and  gram- 
matical construction  of  this  clause  of  the 
deed,  when  the  grantor  and  Mrs.  Stafford 
were  both  dead  the  absolute  title  to  one- 
half  of  the  property  was  to  go  to  Mrs. 
Stafford;  and,  as  she  would  then  be  dead, 
that  half  would  necessarily  go  to  her  heirs. 
If,  however,  she  again  married  after  the 
death  of  the  grantor,  the  title  to  one-halt 
would  vest  Immediately  in  her.  Counsel 
tor  plaintiff  in  error  contended  that  the 
proper  construction  of  this  deed  would 
give  to  the  wife  a  life-estate  aft»>r  grantor's 
death,  with  remainder  to  the  granddaugh* 
ters  named,  provided  she  died  without 
marrying  a.~ain ;  but,  in  the  event  of  her 
so  doing,  the  property  would  be  equally 
divided,  one-hall  to  her  and  one-half  to 
the  granddaughters.  To  adopt  this  con- 
struction would  lead  to  the  strained  and 
unnatural  conclusion  that  the  grantor 
meant  to  offer  a  premium  to  his  wife  to 
marry  again  after  his  death,  which,  in  our 
opinion, certainly  never  was  his  intention. 
If  so,  it  is  the  first  instance  of  the  kind  ot 
(vhich  we  have  any  knowledge.  The  diffi- 
culty suggested  by  counsel  for  plaintiff  In 
error  as  to  the  disposition  of  the  property 
in  case  of  the  death  of  both  Mr.  and  Mrs. 
Stafford,  to-wlt,  that  Mrs.  Stafford,  being 
dead,  could  not  take,  can  be  obviated  by 
adopting  the  construction  that  the  grantor 
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intended  that  atter  bia  death,  and  daring 
Mrs.  Stafford's  life,  the  property  was  to 
be  managed  for  her  by  the  truHtee,  and 
open  her  death  her  half  was  to  go  as  she 
might  direct  by  will,  or  to  her  heirs. 
Again,  the  deed  nowhere  gives  to  the 
granddaughters  any  more  than  one-half  of 
the  property,  and  we  are  at  a  loss  to  per- 
ceive how,  nnder  it,  they  conld  in  any 
event  talte  more  than  one-halt.  It  cannot 
be  doubted  that  theinBtrunienttn tended  to 
malce  a  dlBposition  of  all  the  property ; 
and,  as  no  distinction  whateveris  made  by 
the  grantor  as  to  the  division  to  be  made 
upon  the  death  of  himself  and  his  wife,  or 
the  death  of  himself  and  the  marriage 
again  of  his'wife.  we  are  strengthened  In 
oar  conclusion  that  be  intended  in  either 
of  these  events  that  the  granddaughters 
should  have  one-half,  and  the  wife,  or  her 
estate,  the  other.  It  should  also  be  borne 
In  mind  that,  the  consideration  of  this 
deed  being  marriage,  it  Is  more  than  likely 
the  lady  stipulated  that  she  was  in  any 
event  to  have  an  absolute  half  interest  in 
this  property,  and  that  this  was  under- 
stood by  the  contracting  parties.  Judg- 
ment affirmed. 


(87  Oa.  GC8) 

Atcock  et  a/,  v.  Adstin,  Sheriff. 

(Supreme  Court  of  Georgia.    July  13, 1891.) 

PoKTHCOMixo  BosTDS— Actions  on. 

1.  Two  bonds  for  the  forthcoming  of  personal 
property  levied  upon  by  the'sherlfl  by  virtue  of 
two  executions  in  favor  of  the  same  plaintiff 
against  the  same  defendant  (one  of  them  being 
also  against  another  defendant)  may,  after  breach 
thereof,  be  sued  apon  by  the  sheriff  in  one  ac- 
tion, the  malcers  of  both  bonds  being  the  same 
persons,  and  the  sheriff  being  the  obligee  in  both. 
All  causes  of  action  of  like  kind  between  the 
same  parties  may  be  Joined.    Code,  (  8861. 

'i.  Where  the  defendant  in  fi.  fa.  gives  to  the 
sheriff  a  forthcoming  bond  for  the  production  of 
the  property  at  the  time  and  place  of  sale,  and 
afterwards  the  levy  is  duly  advertised  and  the 
property  not  produced,  the  lx>nd  Is  broken,  not- 
withstanding a  third  person  may,  on  the  day  of 
sale,  interpose  a  claim  thereto,  and  the  sheriff 
accepts  a  claim  afBdavit  and  bond.  A  recovery 
may  be  had  on  the  forthcoming  bond  pending 
such  claim,  and  the  sheriff  will  hold  the  money 
collected  io  the  suit  apon  the  forthcoming  bond 
for  whom  it  may  concern.  That  the  suit  is  brought 
for  the  use  of  the  plaintiff  In  execution  will  not 
hinder  a  recovery,  such  recovery  being  allowa- 
ble only  for  the  purpose  of  indemnifying  the 
sheriff. 

8.  Whether  interest  is  recoverable  or  not  on 
the  forthcoming  bond  is  not  a  question  for  ad]u- 
('lication  by  the  supreme  court,  when  it  dues  not 
appear  that  the  attention  of  the  trial  court  was 
ever  called  to  the  same. 
(SuUabus  by  the  Cowrt.) 

Error  from  superior  court,  Rockdale 
county:  James  S.  Boynton,  Judge. 

Action  by  W.  H.  Austin,  sheriff,  to  use, 
etc.,  against  W.  T.  Aycock  and  another. 
Judgment  for  plalntllf.  Defendants  bring 
error.    Affirmed. 

A.  C.  AJcCaUa  and  A.  C.  Perry,  for  plain- 
tiffs in  error.  J.  N.  Olenn.tor  defendant  in 
error. 

Simmons,  J.  It  appears  from  the  record 
that  Reynolds  obtained  a  Judgment 
against  W.  T.  Aycock,  and  also  a  Judg- 
ment against  W.T.  ^ycockandbis  wife,  L. 
F.  Aycock.    Upon  tbese  Judgments  execu- 


tions  were  Issued  and  levied  apoo  8,00G 
pounds  of  seed  cotton  in  the  field.  Aycock, 
desiring  to  keep  possession  of  tbe  cotton, 
gave  the  sheriff  two  bonds,  with  Almand 
as  security,  for  the  forthcoming  of  tbe 
property  on  the  day  of  sale.  Tbe  sberitl 
advertised  tbe  cotton  for  sale,  and  on  tbe 
day  of  sale  Aycock  failed  to  produce  tbe 
cotton.  On  tbe  same  day  two  claim  affi- 
davits were  filed  by  Almand  and  George, 
in  which  they  alleged  that  the  cotton  was 
not  the  property  of  Aycock,  but  their 
property.  These  claims  the  sheriff  accept- 
ed,  and  returned  to  the  proper  court. 
The  cotton  not  having  been  produced  by 
Aycock  as  agreed  In  his  bonds,  the  sberitT 
brought  suit  on  the  bonds  for  the  use  of 
Reynolds,  the  plaintiff  in  execntion.  On 
the  trial  of  the  case  the  Jury  returned  a 
verdict  for  the  plaintiff,  and  the  defendant 
made  a  motion  for  a  new  trial,  which  was 
overruled,  and  he  excepted.  There  are  sev- 
eral grounds  in  the  motion  complaining 
that  the  court  admitted  evidence  over 
tbe  objection  of  the  defendants,  but  the 
grounds  of  objection  are  not  stated  in  any 
of  them,  and  we  therefore  decline  to  notice 
them. 

1.  One  of  tbe  goands  relied  upon  by  tbe 
plaintiffs  in  error  for  a  reversal  of  the 
Judgment  of  the  court  below  was  that 
the  court  erred  in  admitting  the  two  S. 
fas.  In  evidence,  because  there  was  a  mis- 
Joinder  of  causes  of  action.  There  was 
DO  error  In  overruling  the  motion  for  a 
new  trial  upon  this  ground,  Aycock  and 
Almand  signed  both  bonds,  and  both  were 
made  payable  to  Austin.  They  were 
therefore  two  contracts  between  the  same 
parties.  The  Code,  §3261,  allows  all  causes 
of  action  of  a  like  kind  between  the  same 
parties  to  be  Joined  in  one  action. 

2.  The  defendant  requested  the  court  to 
charge  that,  "if  the  jury  believes  from  the 
evidence  that  the  sheriff,  Austin,  received 
claims  filed  to  the  levies  made  by  him  to 
the  property  described  in  the  levies,  an 
shown  by  the  entries  on  the  0.  fas.,  and 
returned  the  same  to  the  court  for  trial  of 
the  rights  of  property,  then  plaintiff  can- 
not recover  in  this  action,  and  it  will  be 
your  duty  to  find  for  the  defendants." 
The  refusal  of  tbe  court  to  give  this  in 
charge  is  one  of  tbe  grounds  of  the  mo* 
tlon  for  a  new  trial.  The  court  did  right 
in  refusing  to  instruct  the  Jury  ns  request- 
ed. Tbe  defendants  obligated  themselves 
to  deliver  the  cotton  to  the  sheriff  on  tbe 
day  of  sale.  When  that  day  arrived,  and 
they  failed  or  refused  to  deliver  the  cot- 
ton, there  was  a  breach  of  the  bonds. 
The  fact  that  a  third  party  on  the  same 
day  filed  a  claim  to  the  cotton  did  not 
release  .\ycock  and  Almand  from  their  ob- 
ligation to  deliver  the  cotton  to  the  sher- 
iff on  that  day,  nor  did  the  tact  that  the 
sheriff  accepted  the  claims,  and  returned 
them  to  court,  release  them.  When  the 
condition  of  tbe  bonds  was  broken,  the 
sheriff  had  tbe  right  to  commence  his  ac- 
tion thereon,  and  to  recover  the  value  of 
the  cotton  for  the  use  of  the  plaintiff  in  A. 
fa,.  When  he  recovers  the  money,  it  will 
be  bis  duty  to  hold  tbe  same  until  tbe 
claim  cases  are  disposed  of. 

3.  It  was  argued  beforeusthattheplaln- 
tiff  could  not  recover  interest  on  tbe  forth- 
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coming  bond.  Whether  that  Is  so  or  not 
we  will  not  decide,  becaase  It  does  not  ap- 
pear that  the  attention  of  the  trial  ludge 
was  called  to  this  question.  Judgment 
affirmed. 

(W  Oa.  678)  

Hudson  v.  HnosoN. 
iSupreme  Court  of  Georgia.    July  SO,  1891.) 
OonTHXtm — Cabb  or  Fathkb  bt  Box — Etidbhoi. 
1.  A  son,  brealilng  ap  at  home,  and  removing 
himself  and  family  to  the  residence  of  his  inflrm 
father,  upon  an  express  promise  by  the   latter 
.  to  will  him  his  home  place  if  he  would  attend  to 
°  and  take  care  of   him  for  life,  and  performanoe 
by  the  son  but  failure  to  perform  by  the  father, 
who  became  and  died  insane,  would  entitle  the 
■on  to  recover  of  the  father's  administrator  upon 
a  quantum  meruit. 

8.  No  change  in  the  original  contract  would 
result  from  an  agreement  made  by  the  children 
after  the  father  became  insane. 

8.  The  son  is  a  competent  witness  in  his  own 
favor  to  answer  the  testimony  of  the  administra- 
tor (his  brother)  as  to  what  occurred  between 
them  before  the  death  of  their  father. 

4.  The  evidence  not  being  full  and  specific  as 
to  rents,  etc.,  for  which  the  plaintiS  ought  to 
account,  there  was  no  error  in  granting  a  new 
trial. 
(SyUainu  by  the  Court) 

Error  from  anperlor  conrt,  Rockdale 
sonntjr;  James  8.  Boynton,  Judge. 

Action  by  D.  J.  Hudson  against  D.  N. 
Hadson,  administrator.  Judgmant  for 
plaintiff.  Defendant's  motion  for  new 
trial  granted.  Plaintiff  brings  error.  Af- 
firmed. ' 

Geo.  W.  QleatoB,  for  plaintiff  in  error. 
A.  C.  MeCalla  and  J.  N.  Olenn,  for  defend- 
ant In  error. 

Lumpkin,  J.  1.  An  old  and  Inflrm  father 
proposed  tu  one  of  his  sons  that  if  the  lat- 
ter would  remove  from  bis  own  home  to 
that  of  the  former,  and  attend  to  and  take 
care  of  him  during  his  life-time,  be  would 
'Will  to  the  son  bis  home  place.  The  son 
accepted  this  offer,  and,  according  to  the 
evidence,  complied  faithfully  with  bis  part 
of  the  contract.  Some  time  after  bis  re- 
moval to  hia  father's  place,  the  old  man 
became  insane,  and  remained  In  that  con- 
dition until  his  death,  so  that  It  was  im- 
possible fur  bim  to  make  the  promised 
will.  Nevertheless  the  son  contlnaed  his 
ministrations  until  the  father's  death. 
The  old  man  required  constant  nursing 
and  attention.  Most  of  the  time  he  was 
altogether  as  helpless  as  an  Infant,  and 
the  care  of  him  involved  considerable  time, 
watchfulness,  and  labor,  and  the  perform- 
ance of  services  menial  and  disagreeable  in 
the  highest  degree.  From  all  the  clrcum- 
atances  shown  by  the  proof  It  is  perfectly 
manifest  that  when  the  arrangement  be^ 
tween  the  father  and  son  was  originally 
entered  Into  both  parties  contemplated 
that  the  son  wonld  be  entitled  to  and 
abould  receive  compensation  for  his  serv- 
ices, and  it  was  not  a  case  in  which  It  was 
expected  that  the  services  would  be  per- 
formed on  account  of  mere  filial  duty  and 
affection.  It  also  appears  that  tbe  son  re- 
ceived $96  per  year,  which  came  to  the 
father  as  a  pension  from  the  guvernmeut, 
and  that  he  received  and  used  tbe  rents, 
Issues,  and  profits  of  the  father's  land  and 
•tock   thereon,  in  excess  of  what  was  re- 


quired for  the  father's  support.  It  was 
certainly  not  incombent  on  tbe  son, 
after  the  father  became  insane,  and  conse- 
quently incapable  of  making  the  promised 
will,  to  abandon  his  part  of  tbe  contract; 
but  he  had  the  right,  and  it  was  his  duty, 
to  continue  taking  care  of  his  father  as  he 
had  agreed  to  do.  The  latter  having  be- 
come unable  to  comply  with  his  part  of 
the  contract,  the  son  bad  a  righ  t  to  ri>- 
gard  it  as  one  that  never  could  be  literally 
performed;  and  tbe  exlstingclrcumstances 
were  snch  as  to  justify  him  in  continuing 
to  render  tbe  necessary  services  to  bin  fa- 
ther, with  tbe  right  to  be  paid  for  the 
same.  Indeed,  it  was  held  in  Lisk  v.  Sher- 
man, 26  Barb.  488,  a  case  very  simiiar  to 
this,  that  tbe  plaintiff  was  entitled  to  re- 
cover only  the  actual  Intrinsic  value  of  the 
services  rendered  for  the  time  they  were 
rendered,  and  according  to  their  kind  and 
character,  without  reference  to  the  con- 
tract or  tbe  value  of  the  property  which 
deceased  had  agreed  to  leave  him  as  com- 
pensation for  such  services.  Again,  in 
Graham  v.  Graham's  Ex'rs,  84  Pa.  St.  476, 
it  was  held  that  a  parol  contract  of  a  do- 
cedent  to  give  to  the  plaintiff.a  certain 
portion  of  his  estate  in  consideration  of 
services  rendered  could  only  be  enforced 
when  clearly  proved,  and  when  its  terms 
were  distinct  and  certain ;  and  also,  that 
tbe  measure  of  damages  for  the  breach  of 
soch  a  promise  was  the  value  of  tbe  serv- 
ices rendered,  and  not  tbe  proportion  of 
decedent's  estate  promised  to  be  given. 
See,  also,  Thompson  v.  Stevens,  71  Pa.  St. 
161.  If.  by  a  proceeding  in  the  nature  of  a 
bill  to  compel  a  specific  performance  of  the 
father's  contract  the  plaintiff  would  be  en- 
titled to  recover  the  home  place  from  the 
administrator  of  his  father,  he  would,  of 
course,  be  obliged  to  account  for  what  he 
had  already  received  in  money,  rents,  etc., 
during  tbe  life-time  of  the  dereased.  This 
being  true,  and  it  being  manliest  from  the 
evidence  that  the  son  is  undoubtedly  en- 
titled to  compensation  In  some  way  for 
his  services.  It  seems  the  fairest  and  best 
way  of  adjusting  these  matters  is  to  allow 
the  son  to  recover  of  the  administrator, 
upon  a  quaDtum  meruit,  the  actual  value 
of  his  services;  but  the  amount  must  In 
no  event  exceed  the  value  of  tbe  home 
place,  andhemustaccount  for  andbavede- 
ducted  from  the  full  amount  be  Is  entitled 
to  all  be  has  received  from  the  property  of 
the  father  over  and  above  what  was  nec- 
essary for  the  support  and  maintenance  of 
tbe  latter  during  his  life-time.  Tbe  above 
authorities  sustain  the  propriety  of  giving 
this  direction  to  the  case.  By  bis  declara- 
tion, as  amended,  tbe  plaintiff  simply 
seeks  to  recover  what  bis  services  were 
worth,  and  after  much  consideration  we 
regard  this  as  the  proper  and  legal  way 
to  solve  the  problem,  and  accordingly  so 
direct. 

2.  It  is  manifest,  without  discussion, 
that  whatever  may  have  been  the  original 
contract  between  the  father  and  son,  it 
could  not  be  changed  by  any  agreement 
or  understanding,  if  there  were  such,  made 
by  the  children  after  the  father  became  in- 
sane. 

8.  The  plaintiff  was  a  competent  wttuesa 
in  his  own  favor  to  answer  the  testimony 
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of  the  administrator  concemlnK  matters 
which  occurred  between  them  before  the 
death  of  the  father,  not  in  the  presence  of 
the  latter,  and  in  which  he  did  not  In  any 
way  participate. 

4.  On  the  trial  the  Jury  returned  the  fol- 
lowlnsr  verdict:  "We,  the  Jury,  find  for 
the  plaintiff,  above  what  he  has  already 
received  from  all  Bonrces,  the  sum  of  $600 
principal,  and  interest,  f  119."  The  court 
set  this  verdict  aside  and  granted  a  new 
trial.  The  evidence  does  not  accurately 
disclose  what  the  rents,  etc.,  which  the 
plaintiff  had  received  amounted  to,  and  it 
is  therefore  impossible  to  determine  from 
the  record  upon  what  basis  of  calculation 
the  Jury  arrived  at  the  amount  they  found 
In  favor  of  the  plaintiff.  For  this  reason 
we  will  not  Interfere  with  the  discretion 
of  the  trial  judge  in  granting  a  new  trial, 
but  will  allow  the  judgment  of  the  court 
below  to  stand,  and  the  case  to  be  again 
tried,  with  such  light  thrown  upon  the 
law  of  It  as  maybe  gathered  from  the 
head-notes  and  this  opinion.  Judgment 
atDrmed. 


(87  Ga.  491) 

Centbal  Railroad  &  Banking  Co.  v. 

RVLES. 

{Supreme  Court  of  Oeorgia.    July  18, 1891.) 

Kailboad  Companies— Neolioknob — Imjcribs  to 
Pbbsons  on  Track— Ikbtruotions. 
1.  A  deed  made  in  1868  to  the  defendant  com- 
pany, or  its  predecessor,  conreying  the  land  on 
wbion  tbe  yard  of  the  company  is  located,  was 
irrelevant.  An  exception  in  tbe  warranty  of  ti- 
tle which  that  deed  contained  would  be  no  evi- 
dence that  the  public  or  any  individual  had  a 
riKht  of  way  or  used  the  premises  as  a  pass-way 
at  the  time  the  accident  ooourred,  the  ezoeption 
merely  excluding  from  the  warranty  rights.  It 
any,  that  may  have  grown  up  previous  to  the  ex- 
ecution of  the  deed.  Other  evidence  tending  to 
show  how  the  premises  were  used  before  uiey 
became  the  railroad  yard  of  the  company  was 
Irrelevant,  and  therefore  Inadmissible. 

3.  Though  the  analogies  of  criminal  law 
touching  presumptions  as  to  the  age  of  discretion 
are  properly  regarded  by  a  court  In  ruling  upon 
a  demurrer  where  contributory  negligence  by 
an  infant  is  involved,  (as  was  decided  by  this 
court  in  Rhodes  v.  Railroad,  etc.,  Co.,  81  Oa.  820, 
10  Id.  E.  Rep.  922,)  it  Is  doubtful  whether  these 
analogies  have  any  relevancy  on  the  trial  of  the 
case  before  the  Jury.  It  would  seem  the  better 
rule  would  be  for  the  jury  to  deal  with  each  case 
on  its  own  facts,  unhampered  by  presumptions 
of  law  either  for  or  against  the  competency  of 
the  child.  In  the  present  case,  however,  the 
charge  of  the  court  on  this  subject,  if  erroneous, 
was  harmless. 

8.  Only  express  consent  would  serve  to 
license  a  thoroughfare  under  stationary  cars. 
Here  knowledge  by  a  railroad  company  or  its 
servants  that  numerous  persons,  including  chil- 
dren, without  any  public  or  private  right  of  way, 
passed  daily  and  hourly  Uirough  its  yard,  situate 
in  or  near  a  populous  part  of  the  city,  and 
crawled  under  stationary  cars  occupying  its 
tracks,  will  not  render  it  liable  for  an  injury  ac- 
cruing to  a  child  by  a  sudden  and  Involuntary 
movement  of  a  long  line  of  such  cars,  resulting 
from  the  negligence  of  the  company's  servants 
in  handling  other  cars  several  hundred  yards  dis- 
tant from  the  scene  of  the  accident,  such  other 
oars  rolling  against  tbe  standing  cars  and  set- 
ting them  Ut  motion  while  tbe  child  was  pass- 
ing under  one  of  them. 

4.  The  other  grounds  of  the  motion  are  not 
cause  for  a  new  mal. 

(SyUohus  by  the  CourL) 


Error  from  city  coort  of  Atlanta;  How- 
ard Van  Eppb,  Judge. 

Action  by  Maud  Ryles,  by  next  friend, 
against  the  Central  Railroad  &  Banlcing 
Company  of  Georgia,  tor  personal  Injuries. 
Judgment  for  plaintiff.  Defendant  ap> 
peals.    Reversed. 

Calhoua,  King  A  Spaldiag  and  J.  T. 
Pendleton,  for  plaintiff  in  error.  Uoke 
&  Burton  Smith,  tor  defendant  In  error. 

Simmons,  J.  Maud  Ryles,  by  her  next 
friend,  brought  her  action  against  the  de- 
fendant fur  damages.  So  far  as  specifical- 
ly enumerated,  the  facts  In  the  declaration 
(excluding  certain  mere  conclusions  there- 
in stated,  and  which,  in  connection  with 
tbe  specific  facts  alleged,  made  the  declara- 
tion good  against  a  demurrer)  were  sub- 
stantially proved,  and  were  as  follows: 
The  defendant  company  had  a  yard  In 
which  it  left  stationary  cars.  Two  streets 
ended  at  this  yard,  but  there  was  a  pass- 
way  from  one  of  these  streets  to  the  shops 
of  another  railroad  company;  and  this 
pass-way  was  used  by  men,  women,  and 
children  at  all  hours  of  theday,  and  was  so 
used  with  theknowledge  of  the  defendant. 
The  places  at  which  the  people  were  ac- 
customed to  pass  were,  at  the  time  of  tbe 
Injury,  occupied  by  stationary  cars,  and 
"the  line  of  cars  stretched  as  far  astheeye 
could  see."  The  plaintiff  was  auder  nine 
years  of  age,  and  was  going  to  the  shops 
of  another  railroad,  to  carry  a  meal  to  one 
of  the  employes.  When  she  reached  the 
place  where  people  usually  crossed,  she 
found  it  occupied  by  these  stationary  cars. 
There  was  no  way  for  her  to  cross  except 
by  passing  under  the  cars.  Children  in 
the  neighborhood  were  in  the  habit  of 
passing  beneath  the  cars  while  standing 
at  tbe  place.  In  attempting  to  pass  under 
one  of  the  stationary  cars  she  was  injured. 
The  injury  was  occasioned  by  the  em- 
ployes of  tbe  defendant  "kicking"  other 
cars  from  a  quarter  of  a  mile  above  where 
the  child  was,  and  out  of  sight,  and  these 
cars  ran  do  wn  and  "  kicked  "  thestatlonnry 
cars,  so  as  to  cause  them  to  move,  and 
the  one  under  which  the  child  was  ran 
over  her  leg.  The  plaintiff  further  proved 
that  people  were  in  tbe  babtt  of  crossing 
at  this  place  before  the  railroad  company 
established  its  yard.  Tbe  plaintiff  also 
introduced  tbe  deed  by  which  the  defend- 
ant company  obtained  title  to  this  prop- 
erty, dated  in  1869,  in  which  it  was  recited 
that  the  company  then  claimed  and  bad 
possession  of  tbe  premises  therein  de- 
scribed, which  were  also  claimed  by  the 
vendors,  who  bad  brought  ejectment 
against  the  company,  which,  to  settle  tbe 
action,  and  to  obtain  an  undisputed  war- 
ranty title  to  the  premises  in  fee-simple, 
had,  by  way  of  compromise,  and  without 
surrendering  its  former  claim  or  conced- 
ing the  invalidity  thereof,  agreed  to  pay 
tbe  vendors  f  li,00<),  for  which  considera- 
tion the  vendors  warranted  the  title  to  the 
premises  against  the  claims  of  all  persons 
whatsoever;  but  this  warranty  was  not 
to  extend  to  any  right  the  Western  &  At- 
lantic Railroad  and  certain  other  named 
persons  might  have  to  remove  the  build- 
logs,  tracks,  or  other  structures  erected 
by  them  on  tbe  premises,  "nor  to  any 
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right  ul  way  the  public  may  have  acquired 
in  Btreets,  ways,  or  roads  over,  across, 
or  npun  said  preinises."  The  defendant 
objected  to  the  admission  of  this  deed  in 
evidence, "because  it  showed  no  use  by  the 
pohlic  of  a  pass-way  across  Itstraclis,  and 
because,  if  it  did,  it  showed  a  right  to  use 
by  the  public,  whereas  this  suit  is  to  re- 
cover on  the  Rronnd  of  permissive  use  by 
the  defendant."  The  objection  was  over- 
ruled, and  the  defendant  excepted.  A 
witness  for  the  plaintiff  testified  that  he 
had  lived  on  Mechanic  street  since  1S63; 
that  it 'was  a  common  wagon  way  until 
about  1S70.  From  1855  to  1860  there  was 
no  obstruction  across  the  old  Monroe 
track.  "  We  passed  on  ]nst  as  though  it 
continued  a  street.  We  walked  on  it, 
and  drove  on  it,  and  rode  on  It."  The 
defendant  moved  to  rule  this  out,  because 
it  did  not  show  a  permissive  use  by  the 
defendant  to  pass  over  its  tracks,  but  re- 
ferred to  a  use  at  a  time  prior  to  the  occu- 
pancy of  the  place  by  tracks,  and  be- 
fore its  ownership  by  the  defendant.  This 
objection  was  overruled,  and  the  defend- 
ant assigns  error  thereon. 

1.  Counsel  for  the  plaintiff  in  error  in- 
sisted that  the  deed  was  admissible  be- 
cause tbeexception  in  the  warranty  showed 
that  at  the  time  the  railroad  company 
bought  the  land  people  were  using  the 
pla«e  as  a  pass-way,  and  thus  brought 
home  knowledge  to  the  company  of  this 
fact.  The  deed  was  clearly  inadmissible 
and  Irrelevant.  "While  the  warranty  In 
the  deed  was  a  limited  one,  it  was  not  the 
purpose  of  the  grantors  in  making  the 
limitation  to  assert  or  to  give  notice  to 
the  grantee  that  the  public  had  acquired 
the  right  to  pass  over  the  land.  The 
grantors  only  intended  to  limit  their  lia- 
bility in  case  it  should  subsequently  ap- 
pear that  the  public  asserted  aright  to 
use  the  land  as  a  pass-way.  The  limitation 
in  the  warranty  does  not  give  notice,  nor 
was  it  intended  to  give  notice,  to  the 
grantee  that  the  public  had  acquired  or 
were  exercising  the  right  of  pansage  over 
the  land.  The  other  evidence  tending  to 
show  how  the  premises  were  used  before 
they  became  the  railroad  yard  of  the  com- 
pany was  also  irrelevant  and  inadmissible. 
The  company  could  not  be  bound  by  the 
use  made  of  the  premises  by  the  permis- 
sion or  acquiescence  of  Its  former  owner. 
The  company  purchased  it  for  the  purpose 
of  laying  tracks  and  running  cars  thereon, 
and  for  the  purpose  of  keeping  other  cars 
standing  on  it  when  not  in  use, — a  purpose 
totally  inconsistent  with  the  former  use 
by  the  public.  The  purpose  for  which  the 
company  purchased  the  land,  to- wit,  to  lay. 
tracks,  and  keep  standing  cars  thereon,  de- 
stroyed the  former  use  by  the  pu  blic.  It  was, 
in  eHect,  a  notice  to  the  public  that  the  land 
could  not  be  used  longer  as  a  pass-waj'. 
It  seems,  therefore,  it  would  be  absurd  to 
hold  that  the  company  was  bound  tu  rec- 
ognize the  former  use  made  of  this  land 
by  the  public. 

2.  The  Judge  charged  the  Jury  that "  the 
law  declares  that  an  Infant  under  the  age 
of  10  j-ears  prima  facie  does  not  have 
sufficient  capacity  and  discretion  and 
knowledge  of  right  and  wrong  to  make 
her  responsible  tor  her  conduct  and  acts. 


unless  it  is  clearly  shown  that  she  had 
such  capacity  and  discretion.  The  pre- 
sumption is  that  she  did  not  have  suffl- 
cleut  capacity  to  be  sensible  of  danger, 
and  to  have  the  power  to  avoid  It,  and 
this  presumption  continues  until  overcome 
by  proof  showing  the  contrary."  This 
charge  was  excepted  to  by  the  defendant, 
and  assigned  as  error  in  it«  motion  for  a 
new  trial.  Where  a  child  under  14  years 
of  age  is  injured,  and  brings  bis  action 
for  the  injury,  and  there  is  a  demurrer  to 
the  declaration  on  the  ground  that  the  al- 
legations therein  show  thht  the  child  did 
not  observe  due  care,  or  could  have  avoid- 
ed the  Injury  by  the  observance  of  such 
care,  the  court  may  overrule  the  demur- 
rer, on  the  ground  that  prima  facie  the 
child  did  not  have  sufficient  knowledge  or 
capacity  to  know  what  was  due  care,  or 
Buiflcient  capacity  to  have  avoided  the 
Injury  by  its  observance,  and  may  Invoke 
the  analogy  of  the  criminal  law,  and  hold 
that  the  presumption  is  that  the  child  did 
not  know  or  did  not  have  sufficient  ca- 
pacity, as  was  held  in  the  case  of  Rhodes  v. 
Railroad,  etc.,  Co.,  84  Ga.  320, 10  S.  E.  Rep. 
92::.  But  where  there  is  no  demurrer,  and 
the  case  is  submitted  to  the  Jury,  there  is 
no  presumption  one  way  or  tlie  other,  and 
the  jury  must  find  from  the  evidence 
whether  the  child  had  sufficient  capacity  at 
the  time  of  the  accident  to  know  the  dan- 
ger, and  to  observeduecareforits  own  pro- 
tection. If  it  has  such  capacity,  and  volun- 
tarily goes  into  danger  or  to  a  dangerous 
place.  It  cannot  recover;  otherwise  itcan. 
Railroad  Co.  v.  Young,  81  Ga.  397,  7  S.  E. 
Rep.  912.  83  Ga.  512,  10  S.  E.  Hep.  197.  It 
depends  altogether  upon  the  capacity  of 
the  child  at  the  time  of  the  injury.  The 
better  rule  would  be  for  the  Jury  to  deal 
with  each  case  upon  its  own  facts,  un- 
hami>ered  by  presumptions  of  law  either 
for  or  against  the  competency  of  the  child. 
In  the  present  case, howerer, the  charge  of 
the  court  on  this  subject,  if  erroneous,  was 
harmless. 

3.  It  was  argued  by  counsel  for  the  de- 
fendant in  error  that  the  fact  that  the  peo' 
plawere  allowed  to  use  this  place  as  a  pass- 
way  to  go  under  these  cars  when  they 
were  stationed  upon  the  track  was  a 
license  by  the  company  for  them  to  do  so, 
and  the  company  was  therefore  bound,  be- 
fore it  moved  the  stationary  cars,  to  give 
the  public  notice;  and,  not  having  done 
BO  In  this  Instance,  It  was  guilty  of  such 
negligence  as  would  authorize  the  plain- 
tiff to  recover.  It  is  each  gross  negligence 
and  want  of  care  and  bo  reckless  an  act 
for  persons  to  attempt  to  pass  under  cars 
which  are  left  standing  upon  the  track 
and  are  liable  to  be  moved  at  any  mo- 
ment, that  we  do  not  think  a  license  can 
be  implied  from  the  fact  that  the  company 
had  knowledge  that  people  were  In  the 
habit  of  passing  under  the  cars  there. 
Where,  under  such  circumstances,  a  person 
attempts  to  pass  under  the  cars  and  ia  in- 
jured, before  he  can  recover  upon  the  the- 
ory that  be  bad  a  license  to  pass  under  the 
cars,  he  must  prove  to  the  satisfaction  of 
the  jury  an  express  license  from  the  com- 
pany. It  would  be  nnreasimable  to  hold 
the  company  bound  by  an  implied  license 
or  permission  when  the  act  is  of  such  a 
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Deglixent  character.  It  wonld  be  nnrea- 
Runable  to  hold  the  company  bound  by  an 
implied  license  when  It  la  occupying  tbe 
tracli  with  Its  own  cars.  It  would  be  un- 
reasouable  to  hold  that  ithad  agreed  that 
others  might  have  a  Joint  occupancy  of 
tbe  trades  at  tbe  time  tbe  company  was 
using  them  tor  Its  own  purposes.  The 
Joint  use  by  the  company  and  by  the  pub- 
lic ol  the  tracijB  at  the  same  time  would 
be  so  inconsistent  and  so  dangerous  that 
the  law  will  not  Imply  a  license  from  the 
company  to  the  public  for  such  Joint  use. 
Tlie  placing  of  stationary  cars  in  its  yard 
on  thetraciie  where  people  are  accustomed 
to  pass  is  notice  to  the  public  not  to  at- 
tempt to  pass  while  the  cars  remain,  and 
if  a  person  undertakes  to  pass  under  the 
cars  he  does  so  at  his  peril.  It  is  different 
where  the  public  pass  over  a  track  which 
is  occupied  by  a  railroad  company  with  its 
cars  only  a  few  times  a  day,  and  then 
when  the  trpck  is  not  being  used  by  the 
company.  In  a  case  of  that  kind,  where 
the  railroad  company  permits  people  to 
pass  over  its  track  when  not  in  use  hy  the 
company,  the  permission  may  amount  to 
an  implied  license;  but  where  the  compa- 
ny is  In  continuous  occupation  of  its  tracks, 
either  in  runlng  Its  cars  or  in  keeping  sta- 
tionary cars  thereon,  a  license  will  not  be 
implied.  The  facts  of  this  case  show  that 
the  cars  constantly  occupied  these  tracks ; 
that  this  stationary  train  was  more  than 
a  qaarter  of  a  mile  long;  and  that  at  the 
upper  end  of  the  train  tbe  servants  of  the 
company,  negligently  perhaps,  kicked  an- 
other train  of  cars  against  the  stationary 
train  and  set  it  In  motion,  and  thus  in- 
jured the  plaintiff.  We  do  not  think  the 
mere  knowledge  by  the  company  or  its 
servants  that  numerous  persons  passed 
daily  and  hourly  through  its  yard,  situat- 
ed in  a  populous  part  of  the  city,  and  that 
they  crawled  under  these  stationary  cars, 
wilt  render  tbecompany  liable  for  an  injury 
occurring  to  this  child,  under  the  facts 
above  stated. 

4.  The  other  grounds  of  the  motion  are 
not  cause  for  a  new  trial.  Judgment  re- 
versed. 

(87  Oa.  486)  


FiBST  Nat.  Bank  of  Cbattanoooa  y.  Habt- 
MAN  Steel  Co.,  Limited,  et  al. 
(Supreme  Court  cS  Oeorgiti.  July  8, 1891.) 
'AssioNMsiiT  or  Account— EviDSNcii. 
Under  the  special  facts  of  this  cane,  tbe 
■ccount  in  controversy  was  assigned  to  tlie  bank, 
and  the  assignee  is  entitled  to  the  fond  over  tbe 
garnishing  creditor. 
{Syllabus  by  the  Court.) 

Error  from  superior  court.  Muscogee 
county ;  Jamks  M.  Smith,  Judge. 

Action  by  the  Hartman  Steel  Company, 
Limited,  against  tbe  First  National  Bank 
of  Chattanooga  and  the  Columbus  Water- 
Works  Company.  Verdict  for  plaintiff. 
The  bank  brings  error.    Reversed. 

Francis  D.  Pea6o4y,  for  plain  tiff  In  eiTor. 
Wiobish  &  Gilbert  and  Peabody,  Brannon 
&  Hatcber,  for  defendants  in  error. 

SiuMONS,  J.  The  Union  Iron-Works 
Company  of  Chattanooga  was  under  con- 
tract with  the  Columbus  Water-Works 
Company  to  build  a  stand-pipe  for  98,783, 


$6,000  of  which  had  been  paid,  and  the 
balance  was  to  be  paid  when  the  whole 
work  was  completed  and  accepted  by  ttie 
water-works  company  or  its  representa-. 
tive.  On  Novemberl2, 1888,  the  Iron-works 
company  made  a  draft  on  tbe  water- 
works company  for  $3,783,  payable  15 
days  after  date,  "as  advised,"  and  In- 
dorsed it  to  the  First  National  Bank  of 
Chattanooga,  which,  on  November  18. 
1888,  the  day  it  received  the  draft,  credited . 
the  Iron-works  company  with  tbe  same; 
and  on  the  same  day  tbe  iron-works  com- 
pany checked  out  of  the  bank  f3.308, 
which  sum  included  the  proceeds  of  the 
draft.  On  that  day  the  iron-works  com- 
pany sent  a  letter  to  the  water-works 
company,  from  which  the  following  are 
extracts:  "We  have  to-dny  made  draft 
on  you  at  16  days,  for  balance  of  contract 
on  stand-pipe  at  Colnmbus,  f2.783.00. 
This  draft,  of  course,  we  would  like  for 
you  to  accept,  but  it  is  not  absolutely 
necessary  If,  tor  any  reason,  you  prefer  not 
doing  so.  We  make  the  draft,  however, 
inasmuch  as  we  have  gotten  some  money 
from  the  First  National  Bank  here  on  this 
work,  and  simply  want  to  transfer  this 
balance  to  them.  In  other  words,  we 
wish  the  draft  paid  whenever  the  amount 
is  due,  either  by  taking  up  the  draft  or 
remitting  to  the  First  National  Bank 
liere,  as  you  see  fit.  •  •  •  It  would  be 
quite  an  accommodation  to  us  If  you 
would  tranpfer  this  amount  in  the  manner 
Indicated."  The  remaining  parts  of  the 
letter  relate  to  certain  details  about  com- 
pleting the  stand-pipe,  which  are  immate- 
rial. The  words  "  as  advised  "  in  the  draft 
were  intetded  to  refer  to  this  letter.  The 
letter  was  received  by  the  water.works 
company,  and  the  next  day  thereafter  the 
draft  was  presented  for  acceptance,  which 
was  refused,  the  water-works  company 
Informing  the  iron-works  company  by 
telegraph  that  it  could  not  accept  the 
draft  till  the  work  was  satisfactory  to  Mr. 
Hill,  who  was  the  representative  of  the 
water-works  company.  At  the  time  the 
draft  was  received  by  the  bank  it  was 
agreed  between  it  and  the  treasurer  of  the 
iron -works  company  that  the  latter 
would  notify  the  water-works  company  of 
the  transfer  to  the  bank  of  the  balance 
due  on  the  contract.  The  president  o* 
the  bank  knew  that  the  letter  above  men- 
tioned had  been  written,  and  relied  upon 
it  as  effecting  such  transfer,  believing  that 
the  water-w^orks  company  would  respect 
the  request  of  the  iron-works  company, 
and  would  recognize  the  transfer  thus 
made  and  pay  the  bank  the  f  2,783.  .\fter 
delivery  of  the  draft  to  the  bank  and  tbe 
forwarding  of  the  letter  of  advice,  neither 
the  bank  nor  the  Iron-works  company  re- 
garded the  latter  as  having  or  retaining 
any  further  interest  In  the  debt  due  by  the 
water-works  company.  It  also  appears 
that  the  treasurer  of  the  iron-works  com- 
pany not  only  notified  the  bank  of  having 
written  the  letter  of  advice,  but  deliveretl 
to  its  president  tbe  contract  he  had  made 
with  the  water-works  company,  informed 
him  the  amount  due  thereon  was  then  $2.- 
783,  and  assured  him  that,  even  if  the  draft 
was  not  accepted  when  presented,  the 
amount  would  nevertheless  be  remitted  to 
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tbe  bank.  It  was  the  intention  of  ttiis 
treasurer,  by  tbe  traiiBactiunB  aboveBtat* 
ed,  to  sell-anU  convey  to  the  bank  the  In- 
debtedness due  by  the  water-workB  com- 
gany  tu  tbe  iron-worki>  compcmy,  and  tbe 
ank  so  anderBtoodthematter,  and  part- 
ed with  itB  money  on  the  faith  of  this  nn- 
dcrstandins.  On  December  12,  1888,  the 
Hartmau  Bteel  Company,  a  creditor  of 
tbe  iron-workB  company,  sued  out  an  at- 
tachment, and  caosed  a  gnrnishment  to 
be  Berved  on  the  water-works  company, 
which  answered,  setting  forth  the  above- 
stated  facts,  and  admitting  an  Indebted- 
nesH  of  $2,872.68,  wlileh  amount  it  offered 
to  pay  into  court.  The  bank  was  made  a 
party  to  this  proceeding,  and  the  contest 
in  the  court  below  was  between  the  bank 
and  tbe  steel  company  as  to  which  was 
enittled  to  this  f and.  Tbe  plaintiff  in  at- 
tachment contended  that  the  draft  did  not 
operate,  nor  was  it  intended,  as  an  as- 
signment to  tbe  bank  of  tbe  fund  in  con- 
troversy ;  that  it  was  merely  placed  with 
the  bank  for  collection  for  the  account  of 
the  drawer,  and  was  designed  merely  as 
collateral  security  for  a  pre-existing  in- 
debtedness of  the  drawer  to  tbe  bank.  On 
tbe  other  band,  the  bank  contended  that 
the  draft  was  drawn,  and  the  letter  of  ad- 
vice written,  in  pursuance  of  a  bonu  ftde 
transaction  for  value,  and  that  the  two 
instruments,  construed  together  or  sepa- 
rately, couHtituted  a  good  and  valid  as- 
Blgnuient  to  tbe  bank  of  the  balance  in 
the  bands  of  the  water-works  company, 
due  or  to  become  due  to  theiron-wurks 
company  on  the  contract;  and  that  it 
was  immaterial  whether  tbe  draft  was 
accepte<l  or  not,  the  letter  expressly  dis- 
pensing with  the  necessity  of  a  formal  ac- 
ceptance by  the  water-works  company. 
All  matters  and  questions  both  of  law 
and  of  fact  were,  by  consent  of  the  par- 
tlen,  submittted  to  the  determination  of 
the  presiding  judge,  without  the  interven- 
tion of  a  jury.  The  judge  rendered  a  de- 
cision in  favor  of  tbe  steel  company,  and 
a  Jadgment  wan  entered  accordingly. 
Dpon  a  motion  for  a  new  trial  this  judg- 
ment was  adhered  to,  and  the  refusal  of  a 
new  trial  Is  tbe  main  error  assigned  in  the 
bill  of  exceptions.  The  contract  between 
the  iron-works  company  and  the  bank 
was  made  In  tbe  state  of  Tennessee.  Un- 
der tbe  statutes  and  decisions  of  that 
state,  so  far  as  we  bare  been  able  to  ac- 
quaint ourselves  with  tbe  same,  it  is  not 
necessary  to  tbe  validity  of  an  assign- 
ment of  a  chose  in  action  that  the  same 
should  be  in  writing,  but,  as  far  as  we  are 
informed,  the  common-law  rule  on  this 
subject  prevails  In  Tennessee.  Under  the 
law  of  Georgia,  In  order  to  vest  the  legal 
title  to  a  chose  in  action  in  the  assignee, 
the  contract  must  be  In  writing.  Code,  § 
2244;  Turk  v.  Cook,  e.3  Ga.  681,  Bank  v. 
Prater,  64  Ga.  613.  In  the  view  we  take  of 
this  case,  however,  it  is  immaterial  to  de- 
termine whether  the  law  of  Tennessee  or 
Of  this  state  should  control,  because,  in 
our  opinion,  under  the  facts  proved,  the 
account  was  assigned  to  tbe  bank  in  writ- 
ing; and  whether  this  assignnient  vested 
in  the  bank  the  legal  or  only  an  equitable 
title  to  the  account,  the  result,  we  think, 
should  be  the  same.    The  following  au- 


thorities Bustain  our  conclusion  that  the 
draft  and  tbe  letter,  when  considered  in 
connection  with  tbe  other  facts  set  forth 
In  the  foregoing  statement,  amounted  to 
a  transfer  of  tbe  account  to  the  bank: 
Ex  parte  Imbert,  1  De  Gex  &  J.  152;  Frith 
V.  Forbes,  4  De  Oex  F.  &  J.  409 ;  Ranken  v. 
Alfaro,  5Ch.  Di v. 786 ;  McWllliams  v.  Webb, 
82  Iowa,  577;  Bank  v.  Bogy,  44 Mo.  13:  Ris- 
ley  V.  Bank,  83  N.  Y.  318;  Schmlttler  v.  Si- 
mon, (N.  Y.)21  N.  E  Rep.  162;  Moore  v, 
Davis,  57  Mich.  251,  23  N.  W.  Rep  800; 
Gardner  v.  Bank,  39  Ohio  St.  600;  Burn  v. 
Carvalbo,  4  Mylne  &  C.  690.  Of  course 
we  do  not  mean  to  assert  that  all  the 
cases  above  cited  cover  precisely  tbe  ques- 
tion now  under  consideration,  but  a  care- 
ful examination  of  them  establisbes,  we 
think,  the  correctness  of  our  ruling  in  this 
case,  that  the  account  was  assigned  to 
the  bank.  It  will  be  observed  that  in 
many  of  these  authorities  grreat  stress  is 
laid  upon  the  question  whether  or  not,  by 
the  several  transactions  therein  stated, 
the  parties  actually  intended  a  transfer  or 
assignment  of  the  claims  or  funds  to 
which  these  transactions  related ;  and  the 
courts  have  held  with  great  uniformity 
that,  where  such  intention  appears,  effect 
should  be  given  to  it.  Indeed,  this  idea 
is  given  a  controlling  prominence  and  in- 
fluence in  most  of  tbe  adjudications  made 
on  this  subject.  In  Stanford  v.  Connery, 
84Ga.  731.  11  S.  E.  Rep.  .507,  It  was  held 
that  a  letter  from  one  May.  tbe  plain  MS  in 
e.  fa.,  as  usee,  to  bis  attorney,  Guerard, 
stating  that  tlie  execution  was  tbeproper- 
ty  of  Dillon,  "and  is  subject  to  his  control 
and  direction,  and  yon  are  hereby  author-, 
ized  to  pay  the  amount  over  to  hlra  when 
collected,  or  assign  him  the  execution  if 
berequlres  it,"  was  an  assignment  thereof 
to  Dillon,  and  that  said  usee  could  not 
afterwards  transfer  the  execution  to  an- 
other. A  similar  ruling  was  made  in  Du- 
gas  V.  Mathews,  9  Oa.  510.  If  the  legal  ti- 
tle to  tbe  account  was  passed  to  the  bank 
by  tbe  draft  and  Ifttter,  it  would  follow 
beyond  question  that  the  latter  would  be 
entitled  to  tbe  fund  in  court  in  preference 
to  the  steel  company.  But  suppose  only 
the  equitable  title  to  this  account  passed 
to  the  bank,  then,  under  the  following 
authorities,  it  will  also  appear  that  the 
bank  would  still  be  entitled  to  the  money. 
2  Wade,  Attach m.  §§  437,  4S8;  Drake,  At- 
tachm.  §  604.  "A  valid  assignment  by  the 
defendant,  which  transfers  either  the  legal 
or  equitable  title  to  the  assignee,  of  prop- 
erty in  the  hands  of  a  garnishee,  or  debts 
owing  by  him  to  such  defendant,  Is'sufB- 
cient  to  discharge  tbe  garnishee  from  lia- 
bility for  such  property  or  upon  such  obli- 
gation."  8  Amer.  &  Eng  Enc.  Law,  tit. 
"Garnishment,"  p.  1179,  and  cases  cited. 
We  are  the  better  satisfled  with  theconclu- 
sion  we  have  reached  in  this  case  because, 
in  our  opinion,  it  is  in  perfect  harmony 
with  what  we  regard  as  exact  justice  be- 
tween these  contesting  parties. 

One  special  assignment  in  the  bill  of  ex- 
ceptions alleges  that  tbe  court  erred  in  ad- 
judging that  tbe  bank  should  pay  interest 
on  the  fund  in  dispute  from  May  13,  1n89, 
the  day  the  answer  of  the  garnishee  was 
filed,  instead  of  from  the  6th  day  of  July, 
1S90,  when  the  garnishment  was  dissolved 
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by  the  bank,  and  tbe  money  paid  over  to 
it.  It  i8  unnecessary  to  decide  this  ques- 
tion, however,  because,  under  the  Judg- 
ment we  now  render,  tbe  banlc  Is  entitled 
to  the  entire  iund  in  controversy,  and  the 
question  madeconcemins  interest  Is,  there- 
fore, out  of  the  case.    Judgment  reversed. 

LiOUPKiN,  J.,  not  presiding. 


(87  Oa.  4M) 


Lrwis  et  al.  y.  Hili.. 
(Supreme  Court  af  Qemg/ta.   July  8, 1891.) 

JUDOMKNT— KbB  JUDICATA— M41WWAI.TWO  ASSBTS. 

1.  This  case  is  tea  judicata  by  the  deoision 
In  80  Oa.  402,  7  8.  E.  Rep.  114,  ezoept  as  to  the 
amonnt  of  Ray's  property  that  was  subject  to  be 
applied  to  the  judgmeat  and  execution  in  favor  of 
Annstrong,  tbe  direction  given  being  to  determine 
how  much  thereof  was  released  by  the  plaintiff, 
and  to  credit  the  defendants  (the  heirs  of  Lewis) 
with  whatever  amount  was  released. 

8.  Under  the  evidence  adduced  at  the  last 
trial  it  is  manifest  that  the  heirs  of  Ray,  by 
some  arrangement  among  themselves,  received 
all  tbe  property,  real  and  personal,  of  Ray,  the 
intestate.  They  were  liable  to  Annstrong  for  the 
same  at  its  real  valae,  less  the  debts  of  higher 
dignity,  and  less  also  the  vrorcUa  of  other  debts 
of  Ray's  estate  of  eqnal  dignity  with  the  bond 
from  Ray  to  Armstrong,  its  dignity  being  that 
of  promissory  notes  and  debts  ranked  by  the  Code 
with  promissory  notes.  The  $1,000  paid  on  com- 
promise  is  to  be  counted  as  if  paid  out  of  Ray's 
estate. 
{SyUabru  by  the  Court) 

Error  from  superior  court,  Dougherty 
coanty;  B.  B.  Bowgr,  Judge. 

D.  H.  Pope,  tor  plaintiffs  in  error.  W. 
D.  Hill  and  R.  Uobba,  for  defendant  in  er- 
ror. 

Simmons,  J.  Tbe  facts  of  tbis  case  will 
be  found  reported  in  the  case  of  Lewis  v. 
Armstrong,  80  Ga.  402,  7  S.  B.  Rep.  114. 
The  decision,  as  announced  in  that  case, 
covers  all  the  points  of  law  made  in  the 
present  bill  of  exception,  and  they  are  res 
acUudtcnta,  BO  far  as  tbe  present  case  is 
concerned.  At  tbe  conclusion  of  tbe  opin- 
ion tbe  following  direction  was  given: 
"The  court  stiould  ascertain  upon  the 
next  trial  tbe  amount  of  Bay's  property 
that  was  subject  to  this  judgment  and 
execution,  and  determine  how  much  there- 
of was  released  by  the  plaintiff,  and  credit 
whatever  amount  was  released  to  the 
heirs  of  Lewis. "  Tbe  court,  on  tbe  last 
trial,  undertook  to  carry  out  this  direc- 
tion, but  erred  in  crediting  to  tbe  Liewises 
the  amount  only  which  Bay's  property 
brought  at  tbe  administrator's  sale.  Un- 
der the  evidence  adduced  at  the  last  trial 
it  is  manifest  that  the  heirs  of  Bay,  by 
some  arrangement  among  themselves,  re- 
ceived all  the  property,  real  and  personal, 
of  their  Intestate.  "The  evidence  shows 
that  tbe  widow  of  Ray  purchased  all  the 
real  estate  at  tbe  sale.  She  had  no  sepa  - 
rate  estate,  and  there  was  no  bid  other 
than  hers  at  the  sale.  Her  two  sons,  the 
administrators,  testified  upon  this  trial, 
by  Interrogatories,  that  tbe  real  estate 
bought  by  their  mother  was  worth  f  2,500 
more  than  she  gave  lor  it  at  the  sale;  and 
that  they  would  not  have  allowed  it  to 
be  sold  to  an  outside  party  for  tbe  same 


amonnt.  Coney,  another  witness,  testi- 
fies that  the  real  estate  was  worth  about 
S2,.500  more  than  it  sold  tor  at  the  sale; 
that  be  was  one  of  the  appraisers  of  the 
Intestate's  estate,  and  that  the  Inventory 
and  appraisement  were  correct,  and  that 
the  estate  was  worth  tbe  amount  it  was 
appraised  at,  to-wit,  fll,703.  The  value 
of  the  estate,  as  returned  by  tbe  adminis- 
trators after  tbe  sale,  was  less  thanfS.OOO. 
Another  witness  testified  that  he  was  in- 
timate with  the  Bay  boys,  the  adminis- 
trators, and  that  they  knew  their  father 
bad  signed  the  injunction  bond,  and  were 
oneasy  about  it,  and  they  said  they  were 
anxious  to  wind  np  their  father's  estate 
as  soon  as  possible,  to  avoid  the  bond  if 
they  could;  that  he  knew  the  value  of 
Bay's  estate  when  Bay  died,  and  there  was 
no  change  in  values  until  after  it  was 
wound  up,  and  the  railroad  came  through 
the  county ;  that  T.  J.  Ray,  one  of  the  ad- 
ministrators, told  him  he  sold  the  prop- 
erty for  leas  than  it  was  worth,  to  make 
the  estate  as  small  as  possible,  to  avoid 
the  bond;  and  he  Inrtber  teatilied  that 
Mrs.  Bay  had  no  separate  estate;  that 
she  continued  to  live  on  the  estate, 
and  was  supported  from  the  place  by  her 
sons.  They  all  lived  on  the  place.  This 
evidence  shows  that  tbe  real  value  of  the 
real  estate  was  niucta  more  than  the 
widow  gave  for  It  at  the  administrator's 
sale;  and  tbe  court  should  havefound  the 
true  market  value  of  Bay's  estate,  instead 
of  being  governed  by  the  amount  which 
the  widow  bid  at  the  sale,  and  should 
have  given  the  liewises  credit  for  the  true 
value.  The  Rays  were  liable  to  Arm- 
strong for  the  real  value  of  the  estate,  les-s 
the  debts  of  higher  dignity,  and  less  also 
tbe  pro  rata  of  other  debts  of  Ray's  estate 
of  equal  dignity  with  the  bond  from  Ray 
to  Armstrong,  the  dignity  of  the  bond 
from  Bay  to  Armstrong  being  that  of 
promissory  notes  and  debts  ranked  by  the 
Code  with  promissory  notes.  Section 
25.3.S,  par.  7.  Of  course  the  f  1,000  paid  by 
T.  J.  Bay  to  Armstrong  as  a  compromise 
and  settlement  of  bis  father's  liability  on 
the  bond  will  be  counted  as  if  paid  out  of 
Bay's  estate.  Judgment  reversed  on  the 
main  bill  of  exceptions,  and  affirmed  as  to 
tbe  cross-bill. 

LcMi'KiN,  J.,  not  presiding. 


(87  Oa.  626) 

Central  Bailroad  &  Banking  Co.  ▼. 
Sdmmbrpokd. 

(Suprejne  Court  <tf  Oeorgia.   July  18, 1891.) 

Railroad  CoMPANiits— ST0CK-Knj.iN0  Casbs— Im- 

STRUCTIONS. 

1.  Though  the  existence  of  the  stock  law  Is 
pertinent,  and  may  be  material  on  tbe  question 
of  ordinary  and  reasonable  care  and  diligence  in 
guarding  against  killing  stock  by  tbe  running  of 
trains,  yet  a  request  to  charge  in  general  terms 
that  a  less  degree  of  diligence  is  required  in  a 
county  where  that  law  prevails  than  m  a  county 
where  it  does  not  may  oe  declined.  The  court 
may  also  decline  a  request  to  charge  that  a  less 
degree  of  diligence  In  looking  out  for  stock  Is  re- 
quired while  running  through  a  field  than  while 
running  through  lands  uuinclosed. 

8.  The  evidence  warranted  the  verdioC 
(Syllabu«  by  the  Court.) 
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Error  from  enperlor  court,  Lee  county; 
Allen  Fobt,  Jud^e. 

Action  by  J.  D.  Summerford  against  tbe 
Central  Railroad  &  BanlclnK  Company  for 
killlns  Btock.  .1  adgment  for  plaintiff.  De- 
fendant brings  error.    Affirmed. 

G.  W.  Warwick  and  R.  F.  Lyon,  for 
plaintiff  in  error.  C.  B.  Wooten  and  H.L. 
Long,  fur  defendant  in  error. 

Blecklbt,  C.  J.  1.  The  Code,  in  section 
3033,  declare*)  that  a  railroad  company 
shall  be  liable  for  any  damage  done  to 
stock  or  other  property  by  the  running  of 
tbe  locomotiren  or  cars,  unless  the  com- 
pany shall  make  it  appear  that  their 
agents  have  exercised  all  ordinary  and 
reasonable  care  and  diligence,  the  pre- 
sumption In  all  cases  being  against  tbe 
company.  This  rule  of  diligence  was  not 
modified  or  altered  by  subsequent  legisla- 
tion known  as  tbe  "stock  law."  Railroad 
▼.  Hamilton,  71  Ga.  461.  With  or  without 
tbe  stock  law,  tbe  degree  of  diligence  re- 
quired of  railroad  companies  is  one  and 
the  same;  it  is  "ordinary  and  reasonable." 
What  would  amount  to  that  degree  of  dil- 
igence in  each  particular  case  under  all  the 
circumstances,  includiug  tbe  application 
or  non-application  of  the  stock  law  at  the 
particular  locality,  and  including  also  the 
scene  of  tbe  occurrence,  whether  in  an  in- 
closed field  or  upon  uninclosed  lands  out- 
side, is  a  queotion  for  the  Jury.  The  jury 
can  and  should  take  into  consideration  ail 
the  pertinent  and  material  facts,  and  in 
the  light  of  the  whole  determine  whether 
tbe  care  and  diligence  observed  in  tbe  par- 
ticular Instance  came  up  to  tbe  degree  of 
ordinary  and  reasonable,  or  fell  below  it. 
The  instructions  requested  and  refused  in 
this  case  sought  to  relieve  the  company, 
or  to  authorize  tbe  Jury  to  relieve  it,  from 
as  high  adegree  of  care  at  the  place  of  this 
occurrence  as  might  be  due  from  it  at 
some  other  place.  This  is  not  allowable, 
for  one  and  tbe  same  degree  of  care  is  due 
alike  at  all  tlmtn  and  places;  but  what 
conduct  will  come  up  to  that  standard 
may  not,  and  indeed  would  not,  be  alike 
at  all  places.  To  tell  the  Jury  that  the  de- 
gree of  care  and  diligence  might  be  varied 
is  a  very  different  thing  from  instructing 
them  that,  while  ordinary  and  reasonable 
care  and  diligence  would  be  always  re- 
quired, the  requirement  might  be  met.  if 
in  tbeir  opinion  it  could  be  done,  under  all 
the  circumstances,  by  using  less  vigilance  or 
watchfulness  atone  place  than  at  another, 
always,  however,  keeping  such  lookout  as 
would  be  reasonably  necessary  at  the  time 
and  place  in  question  to  avoid  coming  In 
contact  with  animals  that  might  happen 
to  be  at  large  and  stray  upon  the  track  of 
the  railway.  Of  course  it  would  be  rea- 
sonable for  the  lookout  to  be  less  strict 
according  to  the  less  probability  of  such 
accidents,  and  more  strict  where  the  prob- 
ability was  greater.  While  this,  perhaps, 
may  have  been  the  distinction  intended  by 
counsel  in  submitting  the  request  to 
charge,  yet,  as  tbe  language  nsed  was  sus- 
ceptible of  another  construction,  the  court 
was  justified  in  declining  the  request,  and 
committed  no  error  in  so  doing.  The 
principle  of  discrimination  in  adapting 
conduct  to  conditions,  while  adhering  to 


a  single  standard  of  diligence,  was  recog- 
nized in  Railroad,  etc.,  Co.  v.  Byles,  84  Oa. 
420,  11  S.  E.  Rep.  499. 

2.  It  might  have  been  more  satisfactory 
to  us  If  the  verdict  had  been  the  other 
way;  but  the  evidence  warranted  the  find- 
ing, and,  the  presiding  judge  being  satis- 
fied, we  have  neither  tbe  right  nor  tbe  will 
to  interfere.    Judgment  affirmed. 

Ldmpein,  J.,  not  presiding. 


(87  Oa.  681) 

Small  t.  Williams. 
{Supreme  Count  of  Oeorgia.    July  SO,  1891.) 

MoBTOAOBS — ^Proockekbxt  bt  Fraud  or  Duress 
— aobxot  —  evidbnob  —  instknotions  —  new 
Tbiau 
1.  Pertinent  declarations,  made  by  a  person 
while  on  tiis  way  to  procure  the  execution  of  a 
mortgage  to  secure  an  antecedent  debt  or  lia- 
bility, the  expedition  having  resulted  in  Its  pro- 
curement, are  admissible  in  evidence  against  the 
mortgagee  on  the  question  whether  the  mortgage 
was  procured  by  fraud  or  duress.  They  are  a 
part  of  the  res  gest4B  ot  the  transaction,  and  oon- 
sequently  are  admissible  in  evidence,  irrespective 
of  the  relation  of  agency  between  tbe  mortgagee 
and  tbe  person  who  procured  for  him  the  execu- 
tion of  the  mortgage. 

3.  The  sayings  of  an  alleged  agent  dum/ei^vet 
optM,  while  not  evidence  to  prove  his  agency, 
may  be  looked  to  on  the  question  whether  he 
was  acting  as  agent,  there  being  other  sufficient 
evidence  to  establish  the  agency. 

8.  If  the  matter  of  a  lengthy  extract  from 
the  charge  of  the  court  is  soiud  in  part,  any  un- 
sound part  should  be  specifically  pointed  out  in 
the  motion  for  a  new  trial. 

4.  If  declarations  which  require  some  answer 
or  contradiction  are  made  in  one's  hearing,  and 
he  mmains  silent,  his  silence  may  be  treated  as 
signifying  his  assent  to  the  truth  or  correctness 
of  the  statement. 

5.  A  note  and  mortgage,  given  in  whole  or 
in  part  upon  an  agreement,  express  or  implied, 
to  settle  or  prevent  a  criminal  prosecution  are 
void,  unless  the  case  falls  within  some  express 
statute  authorizing  settlement.  The  alternative 
of  a  legal  proposition  favorable  to  one  party,  if 
fairly  given  in  charge,  need  not  be  in  immediate 
connection  with  the  alternative  in  favor  of  the 
other  party. 

6.  No  request  being  made  to  charge  as  to  tbe 
burden  of  proof  or  the  preponderance  of  evidence, 
mere  failure  to  charge  on  these  topics  will  not 
require  a  new  trial. 

7.  The  evidence  warranted  the  verdict. 
(SyUabuM  by  the  Court.) 

Error  from  superior  court,  Bibb  county ; 
A.  L.  Miller,  Judge. 

Bill  by  J.  W.  Williauis  against  A.  B. 
Small  to  set  aside  a  mortgage  and  note. 
Judgment  for  plaintiff.  Defendant  briug^s 
error.    Affirmed. 

R.  W.  Patterson  and  R.  Hodgea,  for 
plaintiff  in  error.  Dessau  &  Bartlett,  tor 
defendant  in  error. 

Simmons,  J.  Williams  filed  his  bill  in 
equity  to  set  aside  and  cancel  a  mortgage 
and  note  given  by  him  to  Small,  on  tbe 
ground  that  they  had  been  procured  from 
him  by  duress  and  fraud.  It  seems  that 
Williams'  son  John,  at  tbe  time  of  tbe 
transaction,  was  an  agent  or  drummer  for 
Small,  and  had  lost  some  eight  or  nine 
hundred  dollars  of  Small's  money  at  Rey- 
nolds, Ga.  He  telegraphed  his  loss  to 
Small,  and  Small  employed  Sbackleford, 
a  detective,  to  go  to  Reynolds,  and  find 
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the  money  or  the  thief.  Shackletord  and 
young  WilliamH  returned  to  Macon  in  the 
afternoon  of  the  same  day,  and  young 
WilliamB  said  to  Small  that  the  money 
was  lost  through  bis  negligence,  and  pro- 
posed to  secare  Small  by  giving  him  his 
note,  with,  his  father  in-law  as  surety. 
Failing  to  get  his  father-in-law  to  slg^n  the 
note  as  surety,  be  and  Sbaclcleford  went 
to  J.  W.  Williams,  his  father,  and  procured 
bim  to  sign  the  note.  When  it  was  deliv- 
ered to  Small  be  declined  to  accept  it,  on 
the  ground  that  he  had  no  knowledge  of 
J.  W.  Williams'  solvency.  Toung  Will- 
lams  then  proposed  to  have  his  father  se- 
cure the  note  by  a  mortgage  on  his  farm, 
which  Small  said  he  would  accept.  The 
mortgage  was  prepared  by  Small's  book- 
keeper, in  Small's  presence,  and  handed  to 
Shackleford,  the  detective,  and  be  and 
John  Williams,  the  son,  and  De  Lane,  one 
of  Sbackleford's  assistants,  procured  a 
carriage,  and  started  to  the  home  of  J.  W. 
Williams,  which  was  three  miles  in  the 
country.  On  the  way  to  the  latter  place 
Shackleford  called  at  the  house  of  Subcrs, 
a  magistrate,  and  got  bim  to  accompany 
them  for  the  purpose  of  ofBcially  attest- 
ing the  mortgage.  Subers  entered  the 
carriage  with  Shackleford  and  the  others, 
and  while  going  to  the  house  of  J.  W. 
Williams,  Shackleford,  in  explanation  of 
his  reason  for  requiring  the  presence  of 
Sabers,  said  to  bim  that  Small  had  bad 
young  Williams  arrested  for  embezzlement: 
that  be  had  done  away  with  some  of  his 
money  at  Beynolds;  that  he  had  applied 
to  his  father-in-law  to  stand  his  bond, 
and  that  he  declined  to  do  it,  etc. ;  saying 
this  in  an  undertone,  so  that  Williama 
could  not  bear  It.  After  arriving  at  the 
bouse  of  the  elder  Williams,  and  after  he 
had  signed  the  mortgage,  Shackleford 
made  other  declarations.  Counsel  for 
Small  objected  to  proof  of  the  conversa- 
tion between  Shackleford  and  Subers,  and 
the  other  declarations  made  at  the  bouse, 
(1)  l>ecause  they  were  Irrelevant,  and  (2) 
because  the  declarations  of  Shackleford 
were  Inadmissible  for  the  purpose  of  prov- 
ing bis  agency. 

1,  2.  Under  the  facts  above  roclted  we 
think  the  declarations  of  Shackleford  were 
admissible  for  the  purpose  of  illustrating 
the  question  of  fraud  or  duress,  which  had 
been  charged  in  the  bill.  Small  would 
not  take  the  note  of  the  elder  Williama 
without  a  mortgage.  He  had  it  written, 
and  delivered  it  to  Shackleford, the  detect- 
ive. It  seems  to  have  been  a  part  of 
Sbackleford's  business  to  procure  the  sig- 
nature of  the  elder  Williams  to  the  mort- 
gage; and,  whether  he  wan  the  agent  of 
Small  or  not  for  this  purpose,  whatever 
besuid  in  carryiag  out  his  object  in  pro- 
curing the  signature  to  the  mortgage  was 
admissible.  If  he  bad  been  a  mere  volun- 
teer to  procure  Williams  to  sign  the  mort- 
gatre,  and  did  procure  him  to  sign  it.  bis 
declarations  would  be  admissible  to  illus- 
trate the  question  whether  he  procured  It 
by  duress  or  fraud.  It  was  a  part  of  the 
res  ge&tse  of  the  transaction.  Taken  in 
connection  with  the  fact  thatyounp;  Will- 
iams told- his  father,  in  the  presence  of 
Shackleford,  that  if  he  did  not  sign  the 
mortga^e^e  would  hare  to  go  to  Jail  that 


olfi^t,  it  tended  to  show  tbat  Shackleford 
wished  to  produce  the  Impression  on  the 
young  man  and  the  father  that  the  former 
was  charged  with  embesziement,  and 
would  be  put  in  Jail  unless  the  mortgage 
were  signed. 

(a)  What  Shackleford  said  at  the  time 
the  mortgage  was  being  executed,  or 
shortly  thereafter,  while  not  admissible 
tu  prove  his  agency,  may  be  looked  to  on 
the  question  whether  be  was  acting  as 
agent,  especially  when  tbere  is  other  suffi- 
cient evidence 'to  establish  tbe  agency. 

3.- The  fourth  and  fifth  grounds  of  tbe 
motion  contain  long  extracts  from  tbe 
charge  of  the  court,  but  no  particular 
speclttcations  of  error  are  assigned  there- 
on; there  iq  simply  a  general  assignment 
that  the  conrt  erred  In  giving  these 
charges.  Where  long  extracts  from  the 
charge  of  the  conrt  are  copied  in  tbe  mo- 
tion, and  no  particnlar  part  of  the  charge 
is  speclfled  as  error,  it  is  not  our  duty  to 
hunt  for  errors  In  the  charge.  The  rule  is 
tbat  these  long  extracts  will  not  be  con- 
sidered unless  the  whole  be  erroneous.  It 
the  extract  is  sound  in  part,  any  unsound 
part  should  be  specifically  pointed  oat  in 
tbe  motion. 

4.  The  attention  of  conneei  for  tbe  plain- 
tiff in  error  having  been  called  to  this  rule 
by  counsel  for  ths  defendant  in  error  dur- 
ing the  argument,  be  undertook  to  show 
that  the  latter  part  of  the  extract  from 
the  charge  contained  In  tbe  fifth  ground 
was  erroneous.  That  part  of  tbe  charge. 
In  substance,  is  that,  if  tbe  jury  believe 
tbat  Shackleford  was  in  the  position  of  a 
detective,  and  representing  Small,  and 
that  the  young  man,  about  the  time  the 
papers  were  signed, said  to  his  father  that 
if  the  latter  did  not  sign  the  mortgage  he 
(the  son)  would  have  to  go  to  Jail,  and 
Shackleford  was  present  and  heard  the 
words  and  made  no  reply,  the  old  man 
had  a  right  to  believe  from  his  silence  that 
the-  son's  statement  was  true.  Instead 
of  this  being  error,  we  think  ttsound  law. 
If  Shackleford  was  the  agent  of  Small  to 
procure  this  mortgage, —  a^  the  evidence 
indicates  he  was,—  and  this  declaration 
was  made  by  the  young  man  In  his  pres- 
ence. It  required  an  answer  or  contradic- 
tion from  him.  The  evidence  shows  that 
the  old  man  was  very  much  excited  by  the 
appeal  of  his  son.  He  was  trembling  and 
shedding  tears,  and  be  testifies  that  he 
signed  the  mortgage  to  keep  his  son  from 
going  to  jail.  Shackleford  saw  his  excite- 
ment, and  must  have  known  the  object  of 
tbe  father  In  signing  tbe  mortgage,  and  if 
he  did  not  have  the  young  man  under  ar- 
rest Itwaflbis  duty  to  so  Inform  the  father. 
He  did  not  do  this,  but  kept  silent;  and 
the  court  was  right  in  instructing  the  jury 
that  the  father  had  the  right  to  believe 
from  his  silence  that  the  son's  statement 
was  true.    Code,  §  3790. 

5.  The  court  charged  the  jury  in  sub- 
stance that.  If  the  mortgage  was  given 
partly  to  settle  the  criminal  prosecution, 
and  also  to  pay  Small  for  tbe  alleged 
shortage  In  the  son's  account,  it  would 
still  be  void.  There  was  no  error  in  this 
charge.  A  note  or  mortgage,  g:iven  in 
whole  or  In  part  upon  an  agreement,  ex- 
press or  implied,  to  settle  or  prevent  a 
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criminal  prosecntlon,  la,70ld  nnless  the 
case  falls  within  Bome  express  statute  an- 
thorislng  settlement.  If  a  part  of  the  con- 
sideration of  the  contract  is  legal  and  the 
other  part  Illegal,  it  renders  the  whole 
contract  void.  If,  therefore,  the  mortgage 
was  given  partly  npon  an  agreement  to 
settle  a  criminal  prosecution,  whether 
that  agreement  was  express  or  Implied, 
and  given  partly  to  settle  the  debt  of  the 
son,  It  was  illegal,  and  conld  not  be  en- 
forced by  the  mortgagee  against  the 
father.  Code,  J  2746.  The  agreement  to 
settle  the  criminal  prosecution,  the  act 
charged  being  a  felony,  was  illegal :  and. 
If  snch  settlement  entered  into  the  consid- 
eration of  the  contract,  It  rendered  the 
whole  contract  void.  It  Is  complained 
also  in  this  gronnd  that  the  court  failed 
to  pat  the  alternative  proposition  to  the 
}ory.  While  the  charge,  as  sent  op  In  the 
record,  shows  that  the  coartdld  notpnt 
the  alternative  in  Immediate  connection 
with  this  part  of  the  charge.  It  Is  shown 
that  the  alternative  was  pnt  subsequent- 
ly. The  alternative  of  a  legal  proposition 
favorable  to  one  party,  if  fairly  given  in 
charge,  need  not  be  in  Immediate  connec- 
tion with  the  alternative  in  favor  of  the 
other  party. 

6.  It  Is  also  complained  that  the  court 
failed  to  charge  as  to  the  preponderance 
of  testimony  In  civil  cases,  and  to  charge 
that  the  bnrden  of  proof  was  npon  the 
plaintiff.  No  request  having  been  made 
to  charge  as  to  the  bnrden  of  proof  or  the 
preponderance  of  evidence,  a  mere  failure 
to  charge  on  these  topics  will  not  require 
a  new  trial. 

The  other  grounds  of  the  motion  are  the 
usual  ones  that  the  verdict  is  contrary  to 
evidence,  etc.  We  think  the  evidence  war- 
ranted the  verdict.    Judgment  aiflrmed. 

Ll'hpkin,  J.,  not  presiding. 

(87  0«.  525)  ~"~^ 


Jones  v.  8tate. 
(/Supreme  Court  of  Oeorgia.    July  18, 1801.) 

HOMIOtDB— INSTRUOTIOKB— EVIDINOB. 

1.  Under  the  evldenoe,  it  is  not  cause  tor 
granUng  a  new  trial  that  the  court  charged  the 
]ur;  on  the  law  of  voluntary  maoslaughter,  and 
submitted  that  grade  of  homicide  as  a  question 
before  the  jury  lor  their  flnding. 

9.  Though  thfire  was  much  conflict  in  the  ev- 
idence, the  verdict  is  sapported,  and  is  not  oon- 
traiy  tolaw. 

8.  The  newly-disouvered  evidence  is  not  such 
as  to  require  a  new  trial. 
{SyUainu  try  the  Court.) 

Error  from  superior  court,  Oconee  coun- 
ty; N.  Ii.  HuTCHiNM,  Judge. 

Indictment  of  Tercy  Jones  f6r  murder. 
Verdict  of  voluntary  manslaughter.  De- 
fendant brings  error.    Affirmed. 

The  fatal  trouble  arose  ata  dance.  The 
evidence  for  the  state  made  a  case  of  mur- 
der. The  evidence  for  defendant  tended 
to  show  that  two  men,  while  disputing 
about  dancing,  ran  over  defendant,  who 
told  them  to  watch  out,  or  he  would  crip- 
ple somebody.  One  Sophie  Caritbers  said, 
*'Tou  talk  aboQt  killing  my  husband," 
(who,  according  to  the  evidence,  was  not 
one  of  thetwo  above  mentioned,  and  with 
whom  defendant  bad  had  no  difficulty,) 


and  struck  defendant  with  a  torch  two  or 
three  times.  Defendant  made  a  motion 
as  if  to  strike  her,  when  Scott  Long,  the 
deceased,  came  up  with  a  pistol,  and  said 
he  would  take  her  part.  Defendant  hit 
Long  with  a  little  stick  he  hod  in  bis 
hand,  ond  ran  off.  Long  snapped  his  pis- 
tol at  him,  and,  after  defendant  got  into 
the  yard,  shot  twice  at  blm.  Defendant 
came  back  into  the  bouse,  but  Long  ad- 
vanced on  him  with  pistol  In  hand,  when 
defendant  dropped  on  his  knees,  and  said, 
"Lord  have  mercy!"  and  shot  Long,  kill- 
Ing  him.  There  was  evidence  (or  the  state 
that  defendant  shot  twice  at  deceased, 
only  one  ball  striking  him ;  but  the  evi- 
dence for  defendant  tended  to  show  that 
he  fired  only  once.  The  newly-dlscovured 
evidence,  on  which  a  new  trial  was  asked, 
consisted  of  the  affidavits  of  three  persons 
that  they  had  thoroughly  examined  the 
house  In  which  the  killing  was  done,  and 
found  no  hole  nor  impression  of  a  pistol 
ball  on  the  wall  or  roof,  and  that  the 
house  appeared  to  have  undergone  no 
change;  also  the  affidavit  of  defendant 
that  the  facts  stated  In  those  affidavits 
were  unknown  to  him  at  the  time  of  the 
trial,  and  that  he  had  used  due  diligence 
to  discover  evidence  and  prepare  for  the 
trial. 

B.  E.  Tbrasber,  E.  T.  Brtwn,  and  J.  H. 
Lumpkin,  for  plaintiff  In  error.  R,  B. Rua- 
sell,  Sol.  Gen.,  for  the  State. 

Per  Cdbiam.    Judgment  affirmed. 


(87  Oa.  188} 

Beach  v.  Atkikson. 
(Supreme  Court  of  Qeorgia.    May  87, 1801.) 

COLLCaiVX  JCDGUENTS — BcmCIBROT  OP  BTIDINOS 

— Jdstici's  Jukisdiotiok  —  Notes   Paovioiiie 
roK  ArroRNBts'  Fee's. 

1.  H.  lived  in  Texas,  and  owed  plaintiffs, 
who  lived  there,  Sl,470,'and  gave  a  bill  of  sale  ol 
his  interest  in  nls  father's  estate  in  Oeorgia. 
The  bin  of  sale  was  sent  to  an  attorney  there,  to 
collect  the  legacy;  but  before  it  reached  him  the 
administrator  haa  been  garnished  by  A.,  aiu 
other  of  H.  's  creditors,  wherenpon  the  -attorney 
returned  the  bill,  with  instructions  to  get  small 
notes  to  be  sued  in  justice  court.  Plaintiffs  ob- 
tained 34  notes, — 17  for  195  and  upwards,  the 
other  7  for  less  than  190,— all  providing  tor  10 
per  cent,  attorneys'  fees.  The  notes  were  dated 
In  April  and  Kovember,  1887,  due  in  80  days,  but 
were  executed  after  February  1,  1888,  and  were 
Immediately  sent  to  the  attorney,  and  suit  was 
commenced  February  SOth.  The  attorney  then  had 
B.  come  to  Georgia,  ostensibly  to  attend  to  a 
guardianship  matter,  when  summonses  In  justice 
court  were  served  on  him  in  the  actions.  H.  then 
left  for  Texas  the  same  day,  without  doing  any- 
thing in  the  gnsrdlsDship  matter.  Judgments 
were  rendered  on  the  notes  March  96th  thereafter. 
H.  made  no  objection  to  the  actions  being  com- 
menced l>efore  he  reached  Georgia,  field  suffi- 
cient evidence  to  support  a  finding  that  the  judg- 
ments were  obtainea  by  collusion  to  defeat  the 
rights  of  A.,  and  were  therefore  invalid. 

2.  The  10  per  cent  attorneys'  fees  was  a  part 
of  the  principal  of  the  other  17  notes,  and,  added 
to  the  spocitled  amounts  therein,  made  the  amounts 
more  than  tlOO,  which  is  the  amount  of  a  jus- 
tice's jurisdiction;  and  the  judgments  entmed 
thereon  were  void.  Following  HiU  v.  Haas,  78 
Qa.  Ii22,  and  Bell  v.  Rich,  Id.  840. 

8.  The  notes  being  executed  in  February, 
1S88,  they  were  not  due  until  80  days  thereafter, 
notwithstanding  that  they  bore  date  in  1887 
Following  Baetto  v.  Moore,  68  Qa.  84 
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4.  tTnder  Code  Ga.  J  8460,  which  declares 
that  "parties  by  cousent,  express  or  implied,  can- 
not give  jurisdiction  to  the  court  as  to  the  per- 
son or  subject-matter  of  the  suit,  •  •  •  so  as 
to  prejudice  third  parties,"  the  maker  of  the 
notes,  by  not  objecting  to  the  commencement  of 
the  suits  before  bis  arrival  In  Georgia,  or  before 
the  notes  were  due,  could  not  waive  jurisdiction 
to  the  prejudice  of  the  creditor  procbeding  by 
garnishment. 

Error  from  saperlor court,  Coweta  coun- 
ty ;  Sampson  W.  Harris,  Judge. 

Role  against  I.  A.  Atldnson  to  show 
cause  why  certain  money  stionld  not  be 
paid  toBeacb.and  Frank  &  Divine.  Judsr- 
znentfordefeudant.  Plaintiffs  brlngerror. 
Affirmed. 

i*.  F.  Smith,  for  plaintiffs  in  error.  T. 
A.  AtkJason,  fur  defendant  in  error. 

Simmons,  J.  Hindsman  was  a  resident 
of  Texas,  and  was  entitled  to  a  legacy  in 
bis  father's  estate  in  Georgia.  Brunswig 
had  obtained  a  Judgment  against  Hinds- 
man,  and  sued  out  garnishment  against 
ttaeaidmluistratorof  Hindsnian's  father,  in 
Meriwether  county,  Ga.  Hindsman  seems 
to  have  been  indebted  to  one  Beach,  who 
also  resided  in  Texas,  for  borrowed  money, 
eleven  or  twelve  hundred  dollars,  and  tu 
Frank  &  Divine,  a  firm  of  attorneys  in 
Texas,  for  counsel  fees,  f470:  Hindsman 
gave  to  Beacb  and  Frank  &  Divlne.a  bill 
of  sale  to  bis  interest  in  his  father's  estate 
in  Georgia,  and  this  was  sent  to  an  at- 
torney In  Georgia,  with  instructions  to 
collect  the  legacy  money  thereon,  and 
transmit  to  Beach  and  Frank  &  Di- 
vine. Garnishment  proceedings  having 
,been  commenced  against  the  adrninistra- 
tor  before  the  attorney  iu  Georgia  received 
the  bill  of  sale,  he  returned  it  to  Texas, 
and  instructed  bis  Texas  clients  to  obtain 
from  Hindsman  smal)  promissory  notes 
which  could  be  sued  in  a  justice's  court  in 
Georgia.  They  obtained  from  Hindsman 
24  promissory  notes,  17  of  which  were  for 
$95  and  upwards,  besides  10  per  cent,  at- 
torneys' fees,  and  7  for  less  than  $90,  also 
besides  10  per  cent,  attorneys'  fees.  These 
Dotes  were  executed,  Frank  &  Divine  suy 
in  their  testimony,  in  January  or  Febru- 
ary, 1888.  Beach  says  positively  that  they 
were  executed  after  the  1st  of  February, 
1S88.  They  were  dated  in  April  and  No- 
vember, 1887,  and  made  payable  30  days 
after  date.  Immediately  after  their  exe- 
cution they  were  sent  to  their  attorney  in 
Georgia,  who  placed  them  in  the  hands  of 
a  Justice  of  the  peace  for  suit,  and  the  suit 
was  commenced  oo  the  20th  of  February, 
1888.  The  attorney  in  Georgia  wrote  a  let- 
ter to  Hindsman,  In  which  he  stated  it 
was  necessary  for  him  to  come  to  Georgia 
to  look  after  the  matter  of  the  guardian- 
ship of  a  younger  brotlier.  Hindsman 
came,  and  when  be  arrived  at  the  office  of 
the  Georgia  attorney'  the  constable  ap- 
peared and  served  him  witbthesummonses 
issned  by  the  Justice  of  the  peace  in  the 
suits  on  the  notes  which  he  had  executed 
a  few  days  before  in  the  state  of  Texas  to 
Beach  and  Frank  &  Divine.  He  arrived 
at  Newnnn,  was  served  by  the  constable, 
and  left  for  Texas  on  the  same  day.  The 
attorney  testified  that  ho  had  no  previous 
nnderstandlng  with  Hindsmau  that  he 
should  come  tu  Georgia  to  be  served,  but 


that  it  is  true  he  wrote  him  to  come 
In  the  guardianship  matter,  in  order  to 
serve  him  In  the  cases,  and  that  nothing 
was  done  in  theguardlanshlp  matter  after 
be  was  served;  that  he  left  on  the  same 
day  for  Texas  because  he  had  been  threat- 
ened with  prosecution  for  some  offense. 
These  suits  against  Hindsman  in  the  Jus- 
tice's court  proceeded,  and  Judgment  was 
rendered  therein  on  the  2Cth  of  March, 
1888.  The  administrator  answered  the 
garnishment,  and  admitted  that  be  had 
in  his  hands  $1,450,  the  Interest  of  Hinds- 
man in  his  father's  estate.  This  money 
was  paid  over  to  Atkinson,  the  attorney 
for  Brunswig,  with  the  understanding 
that  he  would  bold  it  until  it  was  legally 
ascertained  whether  Brunswig  was  enti- 
tled to  it,  or  Beach  and  Frank  &  Divine 
on  their  Justice's  court  Judgments;  where- 
upon a  rule  was  issued  against  Atkinson, 
at  the  instance  of  Beach  and  Frank  &  Di- 
vine, requiring  Atkinson  to  show  cause 
wby  the  money  should  not  be  paid  over  to 
them  on  their  Judgments,  their  Judgments 
being  of  older  date  than  the  Judgment  of 
Brunswig  In  his  garnishment  proceeding. 
Atkinson  answered,  in  substance  denying 
the  validity  of  the  Judgments  Issued  by  the 
Justice's  court  against  Hindsman,  on  the 
grounds  that  they  were  collusive  between 
Hindsman  and  the  plaintiffs,  and  made  tor 
the  purpose  of  defeatiug,  delaying,  and 
hindering  Brunswig;  tbattbeservlcemade 
upon  Hindsman  was  not  sufScient  to  give 
the  court  Jurisdiction  ;  and  that,  although 
the  notes  were  dated  In  the  year  1887. 
they  were  really  not  executed  until  after 
the  1st  of  February,  1888,  and  were  not 
payable  until  30  days  after  that  date;  and 
that  suit  was  commenced  thereon  before 
the  notes  were  due,  to-wit,  on  the  2U(h  of 
February,  1888.  It  was  agreed  between 
tlie  parties  that  the  Judge  might  try  the 
issue  thus  formed  without  the  interven- 
tion of  a  Jury.  On  the  trial  before  him 
the  foregoing  tacts  were  shown,  and  the 
Judge  held  that  the  Judgments  on  the  17 
notes  for  $95  and  upwards,  with  10  per 
cent,  additional  tor  attorneys'  fees,  were 
void,  because  they  exceeded  $100,  the 
amount  of  a  Justice's  Jurlsdii'tlon,  and 
that  the  Judgment's  on  the  seven  notes 
which  were  within  the  jurisdiction  as  to 
amount  were  invalid  under  the  facts 
above  set  forth ;  and  he  awarded  the  mon- 
ey to  Brunswig's  Judgment.  Beacb  and 
Frank  &  Divine  excepted  to  this  finding 
and  Judgment,  and  brought  the  case  here 
tor  review. 

1.  Cnder  the  rulings  of  this  court  In  Hill 
V.  Haas,  73  Ga.  122,  and  Bell  v.  Rich,  Id. 
210,  the  trial  judge  did  not  err  in  excluding 
the  17  Judgments  and  holding  them  void 
on  the  ground  that  they  exceeded  the  juris- 
diction of  the  justlce'scourt.  All  thenotes 
on  which  these  Judgments  were  predicated 
were  given  for  $95  or  more,  with  10  per 
cent,  attorneys'  fees.  This  court  held  in 
the  two  cases  above  cited  that  the  10  per 
cent,  for  attorneys'  fees  was  a  part  of  the 
principal  of  the  notes,  and  if  the  addition 
ot  10  per  cent,  tu  the  amount  specified  in 
the  note  made  the  amount  more  than 
$100,  a  Justice's  court  had  no  Jurisdiction, 
and  any  judgment  entered  thereon  was 
a  nullity. 
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2.  We  think  the  facts  above  recited  are 
•nfflcient  tu  authorise  tlie  judge  as  a  jury 
to  find  that  the  other  seven  judgments 
were  invalid  and  collusive  between  the 
parties  thereto.  The  lact  that  the  plain- 
tiffs and  the  defendant  resided  in  the  same 
town  in  Texas;  that  the  debts  evidenced 
by  the  notes  were  all  incurred  in  Texas, 
and  sometime  prior  to  the  execution  of  the 
notes;  that  this  large  indebtedness  was 
divided  into  small  notes  for  the  purpose  of 
being  sued  in  Georgia,  and  judgments  ob- 
tained thereon,  before  Brunswig  could  ob- 
tain his  judgment;  that  Hlndsman  was 
induced  to  come  to  Georgia  ostensibly  for 
the  purpose  of  removing  the  guardianship 
of  bis  younger  brother  from  Georgia  to 
Texas,  but  really  to  be  served  with  sum- 
monses in  the  suits  commenced  in  the  jus- 
tire't)  court  before  his  arrival,  and  on  the 
same  day  returned  to  Texas  without  say- 
ingor  doinganything  about  the  guardian- 
ship matter;  and  the  tact  thatheraade  no 
objection  to  the  suits  having  been  com- 
menced before  his  arrival  in  the  state 
and  before  the  notes  had  matured, — all  go 
to  show  that  there  was  collusion  between 
him  and  the  plaintiffs  tu  obtain  these  judg- 
ments before  Brunswig  could  obtain  his. 
Although  these  notes,  upon  their  face, 
were  past  ducat  the  time  the  suits  were 
commenced,  it  was  shown  on  the  trial 
that  they  were  ante-dated,  being  in  fact 
executed  after  the  1st  of  February,  188}<; 
and  they  were  not  due  until  3U  days  after 
their  execution.  In  the  case  of  Kaefie  v. 
Moore.  58  Ga.  94,  this  court  held  **  that  a 
note  payable  one  day  after  date,  which 
was  not  made  on  the  day  it  purported  to 
have  been  made,  became  due  on  the  day 
after  it  was  in  fact  made,  and  could  not 
be  sued  until  the  next  succeeding  day." 
The  evidence  shows  that  these  suits  were 
commenced  on  the  notes  on  the  20th  of 
February,  though  the  notes  were  in  fact 
executed  after  the  Ist  of  the  same  month. 
Under  the  above  ruling  this  could  not  be 
done.  It  may  be  argued,  however,  that 
this  was  a  personal  matter  to  Hindsraan, 
the  defendant,  and  he  therefore  waived 
jnrisdictioo  of  the  court,  which  he  had  a 
right  to  do;  and  that,  if  he  does  not  ob- 
ject, other  parties  cannot.  Section  3460 
of  the  Code  declares:  "Parties,  by  con- 
seut,  express  or  implied,  cannot  give  juris- 
diction to  the  court  as  to  the  person  or 
subject-matter  of  the  suit.  It  may,  how- 
ever, be  waived,  so  far  as  the  rights  of  the 
parties  are  concerned,  but  not  so  as  to 
prejudice  third  persons."  While  the  judg- 
ments, under  this  section,  might  be  good 
against  Hlndsman,  his  waiver  of  the  juris- 
diction of  the  court  could  not  prejudice 
his  creditors.  If  the  judgments  prejudiced 
Brunswlg's  rights  as  a  creditor,  hh  can 
take  advantage  of  the  want  of  jurisdiction, 
and  have  the  judgments  declared  void  so 
far  as  they  affect  him;  as  was  done  in 
the  case  of  Saydaro  v.  Palmer,  63  Ga.  546. 
In  that  case  the  executor  agreed  that  a 
suit  should  be  brought  against  him  in  a 
county  other  than  that  of  his  residence. 
Judgment  was  rendered  thereon  for  the 
plaintiff,  and  execution  issued  and  was 
levied  upon  certain  property,  which  was 
claimed  by  Pnlmerr*.  al.,and  on  motion  of 
the  claimants  the  evy  was  dismissed  on 
v.I3&E.no.24-  -38 


the  ground  that  the  judgment  was  void 
for  want  of  jurisdiction  in  the  court  which 
rendered  it.  See,  als(».  Railroad,  etc.,  Co. 
V.  Harris,  5  Ga.  527;  Bank  v.  Gibson,  11 
Ga.  453 ;  Raney  v.  McRae.  14  Ga.  589.  Judg- 
ment affirmed. 


(87  Oa.  482) 

Calhoun  v.  Phillips. 
(Supreme  Court  of  Qeorgia.     July  8, 1891.) 

SONDAT  COUTBAOT — RaTIPICATJOIT. 

A  contract  of  sale  made  on  Sunday,  with 
no  delivery  of  the  property  then  or  afterwards,  is 
void,  although  the  parties  intended  to  waive  de- 
livery. Ratification  by  the  vendee  alone,  made 
by  allowing  a  credit  on  the  vendor's  account,  It 
notappearine  that  the  vendor  overtook  or  claimed 
the  benefit  of  such  credit,  will  not  suffice  to  val- 
idate the  sale. 
(SyUabus  by  ttte  Court.) 

Error  from  superior  court,  Montgomery 
county;  D.  M.  Roberts,  Judge. 

Action  of  trover  by  Dempsey  Phillips 
against  James  Calhoun.  Judgment  for 
plaintiff.  Defendant  brings  error.  Re- 
versed. 

Chirk  <§  Norman  and  Marttn  &  Smltb, 
for  plaintiff  in  error.  Chas.  D.  Loud,  for 
defendant  in  error. 

Simmons,  J.  Dempsey  Phillips  brought 
trover  against  James  Calhoun  for  the  re- 
covery of  a  certain  pair  of  oxen.  The 
plaintiff  testified  that  the  oxen  sued  for 
were  bis;  that  he  bought  them  from 
Prince  Mosely,  for  f20;  that  Mosely  owed 
him  for  some  timber  money  that  he  had 
kept  and  used,  and  be  was  to  allow 
Mosely  $20  on  the  account,  and  take  the 
oxen  as  thej-  ran  in  the  woods,  the  oxen  . 
not  being  present  and  actually  delivered; 
that  the  sale  was  on  the  6th  of  February, 
1887;  and  that  he  afterwards  allowed  the 
credit  of  the  f20  on  the  money  Mosely 
was  due  him.  The  calendar  showed  that 
the  6th  of  February  was  Sunda.v.  Ham- 
mond, Hull  &  Co.  obtained  a  judgment 
against  Mosely  on  the  11th  of  February, 
1887,  and  had  it  levied  on  the  oxen  as  the 
property  of  Mosely.  The  property  was 
advertised  for  sale,  and  on  the  day  of 
sale  was  bought  by  Calhoun,  the  defend- 
ant. He  took  possession  of  It,  and  tlie  ac- 
tion of  trover  was  brought  against  him 
as  before  stated.  On  this  state  of  facts 
the  court  charged  as  follows :  "  If  thecon- 
tract  of  sale  between  Dempsey  Phillips 
and  Prince  Mosely  for  the  oxen  in  dispute 
was  made  on  iSunda.v,  and  the  trade  was 
not  annulled,  but  Mosely  allowed  it  to 
stand,  and  received  and  retained  the  ben- 
efits of  the  trade,  the  trade,  although 
made  on  Sunday,  is  not  void,  but  the  sale 
would  be  a  good  one  and  hold  the  prop- 
erty. If  made  before  the  rendition  of  the 
judgment  In  favor  of  Hammond,  Hull  & 
Co.  against  Prince  Mosely  and  Joseph 
Phillips,— the  judgment  on  which  fl.  fa. 
issued  and  sale  was  made  under  the  fl.  fa. 
under  which  defendant  claims  title  to  the 
property,— unless  the  sale  was  made  by 
Mosely  to  plaintiff  lor  the  purpose  of  de- 
feating his  creditors,  and  this  was  known 
to  plaintiff  at  the  time  of  the  sale,  r>r 
plaintiff  did  not  buy  the  oxen  in  good 
faith."  This  charge  was  erroneous.  In 
order  for  Phillips  to  recover  in  this  action 
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be  rnaat  prove  bis  title  to  the  oxen.  It  not 
appearing  that  he  ever  had  posBessioa  of 
them.  In  attemptins  to  prove  hiR  title, 
he  showed  that  the  contract  ander  which 
he  claimed  title  wan  made  on  Sunday. 
Under  our  Code,  §§  2749,  4579,  this  con- 
tract was  illegal  and  void,  and  the  courts 
will  not  assist  hlni  toset  up  such  an  Illegal 
and  void  contract.  Ellis  v.  Hammond,  57 
Ga.  179;  Morgan  v.  Bailey,  59  Oa.  685; 
Finn  T.  Donahue.  35  Conn.  216:  Pope  v. 
Linn,  60  Me.  SS;  Block  v.  McMurry,  56 
Miss.  219;  5  Lawson,  KIghts,  Rem.  &  Pr. 
§  2411.  The  evidence  shows 'that  tbe  con- 
tract was  not  executed,  because  there  was 
no  delivery  of  the  oxen  by  Mosely  to  Phil- 
lips; and,  although  it  could  be  inferred 
that  delivery  was  waived,  the  contract 
would  still  be  Illegal,  because.  If  under 
the  law  they  could  not  malie  a  valid  con- 
tract oo  Sunday,  they  could  not  on  Sun- 
day agree  to  waive  the  delivery  of  the 
oxen.  It  was  claimed,  however,  that 
the  contract  was  ratified  on  a  week-day, 
because  Phillips  allowed  Mosely  the  credit 
of  f 20— the  price  agreed  to  be  paid  for 
the  oxen — on  a  day  other  than  Sunday. 
The  courts  in  different  states  dlHer  as  to 
whether  a  contract  made  on  Sunday  can 
be  subsequently  ratified.  5  Lawson, 
Rights,  Rum.  &  Pr.  §  2414.  Whether  such 
a  contract  can  he  ratified  or  not  It  is  un- 
necessary to  decide  here,  as  the  evidence 
shows  that  this  contract  was  not  ratified. 
While  it  Is  true  that  Phillips  testified  that 
"he  afterwards  allowed  the  credit,"  It  Is 
not  shown  that  Mosely  ever  agreed  to 
ratify  the  contract;  it  is  not  shown  that 
he  knew  the  credit  had  been  allowed  him, 
•or  that  he  accepted  any  benefit  from  It; 
the  record  is  silent  as  to  whether  Mosely 
agi'eed  with  PhilKps  upon  a  ratification. 
Ratification  by  Phillips  alone  would  not 
be  sufficient  to  render  an  illegal  contract 
legal.    Judgment  reversed. 

(87  o>.  «7«)  

Haralson  v.  McAbthcr. 

[Svpreme  Court  <tf  Oeorgku     July  8, 1891.) 

BiTTiNO  Aside  Juoombnt— Absbkob  of  Counsbi.. 

1.  The  defendant's  attorney  being  absent 
with  leave  of  the  court  on  account  of  sickness, 
his  relationship  to  the  case  bein^  known  to  coun- 
sel for  the  plaintiff,  although  his  name  was  not 
marked  on  the  docket,  his  leave  of  absenoe  ap- 
plied to  the  case;  and,  if  his  client  was  also  ab- 
sent on  account  of  a  publio  announcement  made 
by  the  Judge  In  open  court  (she  being  then  pres- 
ent and  hearing  it)  that  no  case  would  be  taken 
up  in  which  the  absent  counsel  was  concerned, 
the  judgment  against  such  defendant  ought  to  be 
set  aside  upon  application  made  at  the  same  term, 
supported  by  an  affidavit  of  a  meritorious  defense. 

3.  A  joint  verdict  and  judgment  against  sev- 
eral defendants,  some  of  wbom  were  never  served, 
and  had  not  waived  service  by  appearance,  should 
be  set  aside  on  motion  made  at  the  same  term. 
{SyUatnu  by  the  Court.) 

Error  from  superior  court,  Montgomery 
county ;  D.  M.  Roberts,  Judge. 

Action  by  W.  I.McArthur  aealnst  Eliza- 
beth Haralson  and  others.  Judgment  for 
plaintiff.  Defendant  Haralson  brings  er- 
ror.   Reversed. 

Martin  &  Smith  and  B.  W.  Carawell,  for 
plaintiff  In  error.  E.  A.  Smith,  D.  C.  Mc- 
Lennan, and  De  Lacy  «ft  Bishop,  lor  defend- 
ant in  error. 


Simmons,  J.  1.  At  the  time  the  Jndg- 
mentwas  rendered  In  this  case  in  the  court 
below,  Mr.  Stanley,  the  attorney  of  Mrs. 
Haralson,  one  of  the  defendants,  was  ab- 
sent from  the  court  under  a  leave  granted 
on  account  of  sickness.  This  providential 
cause  would  have  been  a  sufficient  excuse 
for  his  absence  without  any  leave  from  the 
court.  It  was  known  to  plaintiff's  coan- 
sel  that  he  bad  been  employed  ii)  this  case, 
although  bis  name  was  not  marked  on 
the  docket.  Mrs.  Haralson  heard  the 
judge  announce  In  open  court  that  no  case 
In  which  Mr.  Stanley  was  concerned  as 
counsel  would  be  taken  up.  For  this  rea- 
son she  was  not  present  when  the  case 
'  was  called,  and,  doubtless  for  the  same 
reason,  mad<>  no  arrangement  to  be  repre 
sen  ted  by  other  counsel.  She  ascertained 
during  the  term  that  a  Judgment  had  been 
rendered  against  her,  and  Immediately, 
before  the  expiration  of  the  term,  moved 
to  set  the  same  aside,  which  the  court  de- 
clined to  do.  This  decision,  in  our  opin- 
ion, was  erroneous.  Although  Mr.  Stan- 
ley bad  neither,  filed  a  plea  for  defendant 
nor  caused  his  name  to  be  marked  on  the 
docket,  his  client  should  not.  In  our  opin- 
ion, suffer  on  account  of  his  failure  to  do 
these  things,  because  at  the  time  the  case 
was  called  and  disposed  of  he  was  at 
home  sick,  and  nnable  to  attend  to  any 
business.  II  his  leave  of  absence  bad  been 
obtained  lor  any  other  cause,  he  could  at 
least  have  done  what  was  necessary  to 
inform  the  court  what  cases  were  to  be 
affected  by  the  leave  granted.  This  he 
could  have  accomplished  by  furnishing  the 
court  with  a  list  of  his  cases,  or  by  seeing 
to  It  that  bis  name  was  marked  on  the 
docket  in  all  of  them.  Where  an  attorney 
is  well,  and  gets  a  leave  of  absence  from 
the  court  forbis  ownconvenlence, it  would 
be  negligence  to  allow  a  case  bn  was  em- 
ployed to  defend  to  stand  on  the  docket 
till  called  for  a  final  disposition,  without 
having  previously  done  anything  what- 
ever to  Inform  the  court  the  case  was  to 
be  contested,  and  that  be  represented  the 
defendant.  There  seems  to  be  no  good 
reason,  other  than  sickness  or  some  other 
providential  cause,  why  an  attorney  could 
not  do  this  much,  in  person  or  otherwise, 
before  the  case  was  reached  In  Its  order  for 
a  hearing;  and.  unless  prevented  by  such 
cause,  lie  would  have  until  then  to  protect 
his  cases  under  his  leave  of  absence;  but 
where  he  Is  sick  his  opportunity  to  do  so 
does  not  extend  up  to  that  time,  and  for 
this  reason  we  think  the  rule  above  indi- 
cated should  be  modified  In  a  case  like 
this,  where  providential  interference  cuts 
an  attorney  off  from  the  full  exercise  of  bis 
rights  and  privileges.  In  the  case  of  Bent- 
ley  V.  Finch,  (Ga.)  13  S.  E.  Rep.  16!j,  the 
record  shows  that  the  judge  stated  to  Mr. 
Humphreys,  counsel  for  defendant,  who 
was  present  in  court,  he  would  not  try 
that  day  any  case  In  which  he  was  em 
ployed,  yet  nevertheless,  on  the  same  day, 
did  render  ]nd(;ment  against  his  client  In  a 
case  wherein  Mr.  Humphreys'  name  was 
not  marked  on  the  docket,  the  judge  not 
knowing  he  waa  employed  therein.  The 
court  below  afterwards  set  thatjodgment 
aside,  and  was,  we  think,  properly  re. 
versed  by  tbls  conrt  for  so  doing.    The 
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salt  was  npon  an  anconditlonal  written 
contract,  and  was  In  defanlt,  no  plea  hav- 
ing been  filed,  and  no  counsers  name  hav- 
ing been  marked  for  defendant  on  the 
docket.  Mr.  HumphreyR'  client  relied  up- 
on the  clerk  to  enter  bits  name,  and,  thlu 
belnj;  at  his  own  risk,  he  could  take  noth- 
ing by  the  clerk's  failure  to  comply  with 
bis  reqaeet.  Again,  Mr.  Humphreys  was 
present  In  court  when  the  judge  made  the 
announcement  as  to  his  cases,  and  there  Is 
no  reason  why  he  could  not  have  then 
had  hiB  name  marked  in  the  cases  he  de- 
fended, or  at  least  have  informed  thn  judge 
what  his  cases  were.  Nothing  of  the  sort 
was  done,  and  under  these  facts  wo 
thougrht  no  sufflclent  reason  appeared  for 
setting  the  judgment  aside.  In  the  Bent- 
ly  Case,  the  motion  to  set  aside  the  judg- 
ment was  not  made  at  the  term  at  which 
It  was  rendered,  as  was  done  In  the  case 
at  bar;  nor  does  the  record  in  the  former 
allege  that  defendant  or  his  counsel  were 
Ignorant,  till  after  the  term  closed,  of  the 
rendition  of  the  judgment,  or  state  any 
reason  whatever  why  the  motion  to  set 
aside  was  not  made  during  the  term. 
These  two  cases  dlfler  in  many  respects, 
but  the  controlling  distinction  between 
them  is  that  In  one  the  defendant's  coun- 
sel was  prevente<l  by  providential  inter- 
ference from  giving  all  needeii  attention 
to  hie  client's  interests,  and  in  tlie  other 
he  was  not,  but  had  ample  and  sufficient 
opportunity  to  do  so,  and  by  availing 
himself  thereof  coald  have  prevented  the 
rendition  of  the  judgment. 

2.  This  was  an  action  against  several 
defendants, including  the  plaintiff  in  error, 
some  of  whom  were  not  served  at  all,  and 
never  had  their  day  in  court.  The  verdict 
and  judgment,  being  a  Joint  one  in  favor 
of  the  plaintiff  against  all  the  defendants, 
ought  not  to  stand.  Those  who  were  not 
served,  of  course,  are  not  bound  by  it ;  and 
this  fact  would  effectually  prevent  the 
plaintiff  iq  error,  in  case  she  satisfied  the 
jadgment,  from  having  her  right  to  con- 
tribntiou  from  all  her  co-defendants.  In 
the  event  she  should  demand  such  contri- 
bution, they  would  only  have  to  reply 
they  were  not  bound  by  the  judgment  at 
all,  and  that  it  established  no  right 
against  them  in  favor  of  any  one.  If  the 
plaintiff  had  obtained  judgment  against 
those  defendants  only  who  were  served.  It 
may  have  been  viiild  as  to  them;  but  in- 
asmuch as  the  judgment  Is  against  all  the 
defendants,  Including  those  not  served, 
we  are  clear  it  should  be  set  aside  for  the 
reason  above  stated.    Judgment  reversed. 

Lumpkin,  J.,  not  presiding. 


(87  OS.  «74) 

WooTRN  V.  Wilcox  ot  at. 
{Sujrreme  Court  of  Oeorgia.    Jnly  8, 1891.) 
Statctb  of  Frauds — Debt  of  Another. 
Where  one  has  a  statutory  lieu  for  supplies 
apon  personal  property  belonging  to  a  flrm,  which 
propCTty  Is  sold  to  another  firm,  composed  in  part 
of  the  same   members,  and   thereupon   the   pur- 
chasing firm,  to  prevent  a  foreclosure  and  sale 
under  the  li«n,  agree  with  the  creditor  to  pay 
the  debt  if  he  will  grant  certaia  indulgence  and 
fnmlsh  other  like  supplies  to  them  for  their  use, 
and  tha  creditor  complies  with  his  uudertakiug, 


the  case  in  not  within  the  statute  of  fraads,  and 
he  may  recover  of  the  second  firm  upon  their  con- 
tract to  pay  the  debt  of  the  first  flrm. 
(Syllabus  by  the  Court.) 

£rror  from  superior  court.  Dodge  coun- 
ty ;  D.  M.  TtotiERTS,  Judge. 

Action  by  A.  H.  Wooten  against  Wilcox, 
Stilson  &  Co.  to  enforce  a  lieu  on  logs.  A 
demurrer  to  the  declaration  was  sus- 
tained in  the  court  below,  and  plaintiff 
bringcs  error.    Reversed. 

Db  Lacy  &  Bishop  and  D.  C.  McLen- 
nan, for  plaintiff  in  error.  E.  A.  Smith, 
for  defendants  in  error. 

Bl,eckley,  C.  J.  According  to  the  dec- 
laration, the  plaintiff  had  a  statutory  lien 
upon  a  saw-mill  of  Wilcox  &  Cleland,  for 
logs  and  timber,  amounting  to  f4<>3.70. 
With  notice  of  that  lien,  Wilcox,  Stilson 
&  Co.  purchased  the  mill,  after  which  the 
plaintiff  was  about  to  proceed  to  fore- 
close and  enforce  his  lien,  but  was  pre- 
vented from  so  doing  by  the  undertaking 
of  the  latter  firm,  who  promised  and 
agreed  with  the  plaintiff  that  they  would 
pay  him  the  sum  due  from  the  former  if 
he  wo-uld  indulge  them  a  few  days,  and 
not  proceed  at  once  to  foreclose  and  en- 
force his  lien,  and  if  he  would  continue 
under  a  similar  contract  with  them  to 
furnish  logs  and  timber  to  the  mill.  They 
thus  became  indebted  to  him  In  the  sum 
of  f55  lor  logs  and  timber  furnished  to 
them  under  this  contract.  In  addition  to 
the  amount  assumed  by  them  for  the  pre- 
vious firm,  making  a  total  off  518.70.  The 
declaration  was  demurred  to  on  the  gen- 
eral ground  that  there  was  no  cnuse  of 
action  alleged  against  the  defendants,  and 
the  demurrer  was  sustained  so  far  as  it 
related  to  the  antecedent  debt,  the  court 
basing  its  decision  partly  upon  thespecific 
ground  that  the  "declaration  did  not 
clearly  allege  that  the  plaintiff  had  re- 
leased the  original  debtor."  The  defend- 
ants were  a  partnership,  which  had  pur- 
chased the  property  of  another  firm  and 
continued  as  successors  in  the  same  busi- 
ness, one  of  the  old  firm  having  retired, 
and  his  associate,  with  two  others,  com- 
posing the  new  partnership.  The  ques- 
tion is  as  to  the  liability  of  the  new  flrm 
npon  its  promise  to  a  creditor  to  pay  the 
latter  a  debt  of  the  original  flrm,  this 
promise  not  apoearlng  to  have  been  made 
in  writing.  The  rule  of  our  Code  is  that 
a  promise  to  answer  for  the  debt  of  an- 
other must  be  in  writing,  signed  by  the 
party  to  be  charged  therewith,  or  some 
person  by  him  lawfully  authorized;  oth- 
erwise It  is  not  obligatory.  An  exception 
to  the  rule  exists,  however,  "where  there 
has  been  performance  on  one  side,  accept- 
ed by  the  other,  in  accordance  with  the 
contract. "  Code,  §§  1950.  1951.  Here  the 
plaintiff  alleges  full  performance  on  his 
'part.  He  gave  the  stipulated  indulgence, 
and  continued  to  furnish  logs  and  timber 
so  long  as  the  defendants  continued  In  the 
business,  and  until  they  dissolved  part- 
nership. They  took  the  benefit  of  the 
plaintiff's  performance;  and,  having  done 
so,  they  are  not  in  a  condition  to  allege 
the  statute  of  frauds,  modified  as  It  has 
been  by  our  Code,  as  a  defense  to  an  action 
which  seeks  to  compel  them  to  perform 
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tbe  contract  on  their  part.  Indeed,  we 
are  inclined  to  tbinlc  ttiat,  irrespective  of 
tbe  express  exception  contained  In  the 
Code,  tills  contract  la  enforceable  as  an 
original  undertaliing  by  tbe  new  firm, 
made  on  a  valuable  consideration  moving 
to  tliom.  and  entered  Into  to  serve  their 
own  interest  as  a  leading  object,  and  to 
protect  property  which  had  become  theirs, 
subject  to  tbe  plaintiff's  lien,  from  being 
subjected  to  that  lien  at  nnce.  According 
to  the  declaration,  the  lien  was  ripe  for 
immediate  enforcement,  and  it  was  to  pre- 
vent that  enforcement  that  the  defend- 
ants stipulated  for  indulgence  and  ob- 
tained it.  The  plaintiff  tied  bis  hands, 
bound  himself  by  contract  to  allow  the 
Indulgence  asked  for,  and  did  in  fact  allow 
it.  To  suspend  tlie  enforcement  of  tbelien 
for  the  stipulated  time  was,  or  might 
have  been,  beneficial  to  the  defendants. 
It  left  them  in  the  possession  and  use  of 
the  property,  and,  while  it  may  have 
been  less  valuable  to  them  than  an  ex- 
tinction of  the  lien  would  have  been,  it  ful- 
filled all  the  requisites  of  a  valid  considera- 
tion as  defined  by  the  Code.  "A  consider- 
ation is  valid  if  any  benefit  accrues  to  bim 
who  makes  tbe  promise,  or  any  injury  to 
bim  who  receives  the  promise. "  Code,  § 
2740.  The  fulfillment  of  their  promise  by 
the  defendants  would  discharge  the  lien, 
and  that  seems  all  that  the  true  principle 
of  the  authorities  on  the  subject  would 
require.  Throop,  Verb.  Agr.  §  673.  More- 
over, coupled  with  the  consideration  to 
forbear  was  tbe  agreement  by  the  plaintiff 
to  continue  to  furnish  logs  and  timber  to 
the  defendants.  This  part  of  his  con- 
tract he  also  performed,  and  it  is  to  be 
presumed  that  the  defendants  were  bene- 
fited thereby.  The  case  is  thus  within  the 
principle  of  many  authorities  which  tend 
to  uphold  the  contract,  though  not  in 
writing,  as  an  original  undertaking  on 
the  part  of  defendants  to  make  the  debt 
their  own.  Young  v.  French,  35  Wis.  Ill; 
Weisel  V.  Spence,  .59  Wis.  301,  18  N.  W. 
Rep.  165;  Fitzgerald  v.  MorrlKsey,  14  Neb. 
198, 15N.  W.  Rep.  238;  Muller  v.  Riviere, 
69  Tex.  640,  46  Amer.  Rep.  291,  notes; 
Throop,  Verb.  Agr.  §  647;  Browne.  St. 
Frauds,  §  200^;  1  Reed,  St.  FrnudR.  §§  72, 
143:  Phil.  Mech.  Liens,  §S  213,  506.  The 
court  erred  in  sustaining  tbe  demurrer; 
consequently  a  new  trial  is  necessary. 
Judgment  reversed. 

LoMPKiN,  J.,  not  presiding. 

(87  G«.  477)  

Laslib  et  al.  v.  Lablib. 

(Supreme  Court  of  Oeorgta.    July  8, 1891.) 

YeaB'S  AJLLOW.1KCB  TO  WlDOW  —  FlLINO  OW«0- 
TIODS. 

The  question  involved  in  this  case,  respect- 
ing the  time  of  filing  objections  to  the  allowance 
of  a  year's  support  to  a  widow,  is  decided   in 
Parks  V.  Johnson,  79  Ga.  567,  5  S.  £.  Rep.  848. 
(Syllabus  by  the  Court.) 

Error  from  superior  court.  Dodge  coun- 
ty; D.  M.  Roberts,  Judge. 

De  Lacy  &  Dlsbop,  for  plaintiff  in  error. 
Smttb  &  ClementH,  for  defendants  In  error. 

Judgment  reversed. 

Lumpkin,  J.,  not  presiding. 


Davis  v.  Mobi.bt. 


cn  Ga.  tti) 


(Supreme  Court  of  Oeorgta.    July  8, 1891.) 

JCSTICB  or  THE  Peacb — TtajLh  OF  Appbau 
1.  On  the  trial  of  an  appeal  in  a  jostice's 
court  it  is  not  error  in  the  magistrate  to  allow  a 
promissorv  note,  the  foundation  of  the  action, 
to  be  read  in  evidence  pending  the  argument  to 
the  jury.  Such  allowance  is  virtually  reopening 
the  case  for  that  purpose,  and  the  opposite  party, 
if  desirous  of  doing  so,  would  be  permitted  to  in- 
troduce further  evidence  also. 

8.  The  other  grounds  in  tbe  petition  are  not 
sufficient  to  require  a  new  trial  in  tbe  magis- 
trate's court. 
(SyUabut  by  five  Court.) 

Error  from  superior  court,  Montgom- 
ery county  ;  D.  M.  Roberts,  Judge. 

D.  C.  McLeoaan  and  De  Lacy  &  Bishop, 
for  plaintiff  in  error.  C.  H.  Uajtn,  for  de- 
fendant in  error. 

Judgment  reverae<l. 

LuMPKiM,  J.,  not  presiding. 


McDuFFiE  V.  State. 


(S7  Q«.  S87) 


(Supreme  Court  of  Qeorgia.    July  20, 1891.) 
Imtozicatiko  Liquors  —  Illeoal  Salb  —  Indict- 

MBITT — TlTLB  OF  StATUTB. 

1.  Some  intoxicating  liquors  are  not  compre- 
hended in  the  descriptive  term  "spirituous  liq- 
tiors. "  Consequently  a  statute  enacting  that  it 
shall  be  unlawful  for  any  person  to  sell  intoxi- 
cating liquors  contains  matter  different  from 
what  is  expressed  in  the  title  thereof,  the  title 
being  "An  act  to  prohibit  the  sale  of  spirituous 
liquors. " 

2.  An  indictment  founded  upon  such  statute, 
which  charges  in  ^ueral  terms  the  sale  of  intox- 
icating liquors,  without  alleging  that  thuy  were 
spirituous  liquors,  does  not  set  forth  any  offense 
with  requisite  certainty. 

(Syllohtu  by  the  Court.) 

Error  from  superior  court,  Wilcox  coun- 
ty; D.  M.  Roberts,  Judge. 

Indictment  of  D.  L.  McDuffie  for  selling 
intoxicating  liquors  contrary  to  Act  6a. 
Feb.  22, 1877.  Verdict  of  guilty.  Defend- 
ant brings  error.    Reversed. 

Martin  &  Smith,  for  plaintiff  In  error. 
Tom  Euson,  Sol.  Oeu.,  by  Blaea  &  Felder, 
for  tbe  State. 

Simmons,  J.  1.  McDuflBe  was  indicted 
for  selling  intoxicating  liquors,  under  the 
special  act  passed  for  Wilcox  county,  ap- 
proved February  22,  1877.  The  title  of 
that  act  is  as  follows:  "An  act  to  prohib- 
it the  sale  of  spirituous  liquors  within  the 
limits  of  Wilcox  county.^  The  first  sec- 
tion of  the  act  makes  it  "unlawful  for  any 
person  or  persons  to  sell,  barter,  or  In  any 
other  way  dispose  of,  for  value,  intoxicat- 
ing liquors  of  any  kind  or  quality  within 
the  limits  of  Wilcox  county."  The  indict- 
ment under  this  act  charged  McDuflfte"  with 
tbe  offense  of  misdemeanor  in  selling  in- 
toxicating liquors,  for  that  the  said  D.  S. 
McDuffle,  on  the  6th  day  of  March,  in  the 
year  1890,  in  the  county  aforesaid,  did  then 
and  there  unlawfully,  and  with  force  and 
arms,  within  tbe  limits  of  said  county, 
and  not  '"itbintbe  corporate  limits  of  any 
town  or  city  wbereby  authority  to  issue 
license  is  vested  in  the  corporate  authori- 
ties, for  a  valuable  consideration,  sell, 
barter,  or  otherwise  dispose  of  a  quantity 
of  Intoxicating  liquors,  contrary  to  tbe 
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laws  of  said  Rtate,"etc.  One  of  the  spe- 
cial demnrrers  made  to  this  Indictment 
tvas  that  the  act  above  cited  was  nncon- 
stitutiuiial,  havinK  in  its  body  matter  dif- 
ferent from  its  title,  the  title  prohibiting 
the  sale  of  " spirituous "  liquors,  and  the 
act  prohibiting  the  sale  of  "intoxicating" 
liquors.  The  demurrer  was  overruled  by 
the  court,  and  defendant  excepted.  The 
court  should  have  sustained  this  special 
demurrer.  The  title  of  the  act  prohibits 
the  sale  of  spirituous  liquors,  while  the 
body  of  the  act  makes  It  unlawful  for  any 
one  to  sell  Intoxicating  liquors.  The  act, 
therefore,  contains  matter  different  from 
what  is  expressed  in  the  title.  "  All  spirit- 
uous liquors  are  intoxicating,  but  all  in- 
toxicating liquors  are  not  spirituous." 
'Spirituous  liquor  means  distilled  liquor." 
"Fermented  liquor,  though  intoxicating, 
is  not  spirituous."  Com.  v. Grey, 61  Amer. 
Dec.  476;  8tate  v.  Oliver,  26  W.  Va.  422,  11 
Amer.  &  Eng.  EncLaw,  571;  And.  Law 
Diet.  565;  1  Abb.  Law  Diet.  641. 

2.  It  will  be  seen  from  the  above  quota- 
tion made  from  the  indictment  that  It 
charges  in  general  terms  the  sale  of  Intox- 
icating liquors,  without  alleging  that  they 
were  spirituous  liquors.  If  It  had  alleged 
that  the  intoxicating  liquor  sold  was  spir- 
ituous liquor,  the  indictment,  so  far  as  this 
question  Is  concerned,  would  have  been 
sufficient;  but,  having  alleged  generally 
the  sale  of  intoxicating  liquors,  it  did  not 
set  forth  any  offense  with  requisite  cer- 
tainty.    Judgmeut  reversed. 

LcHPKiN.  J.,  not  presiding. 


(87  Oa.  484) 

FULOBAM   V.  CaRRUTBBRB. 

(Supreme  Court  of  Oeorgia.    July  8, 1891. 

AOnOK  AGAINST  EXBODTOR  — r  OPPIOIAL  DbSIOKA- 
TION. 

In  strict  law,  where  a  plaintiff  has  a  salt 
pendinK  against  the  defendant  in  the  character  of 
executor,  all  proceedings  la  other  courts  intend- 
ed to  create  evidence  to  l>e  used  in  such  suit 
should  be  against  him  in  the  same  character,  and 
not  in  the  character  ol  administrator,  inasmuch 
as  an  executor  represents  primarily  the  devisees 
and  legatees,  and  the  administrator  represents 
the  heirs  at  law.  This  court  (vlll  not  reverse  the 
lodgment  of  nonsuit,  it  not  appearing  that  the 
plaintiff  would  l>e  remediless  by  bringing  another 
action. 
(Syllabus  by  the  Cowrt) 

Error  from  superior  court,  Pulaski 
county;  D.  M.  Roberts,  Judge. 

Action  of  ejectment  by  Fuigbam  against 
J.  W.  Carrutbers.  Judgment  for  defend- 
ant.   Plaintiff  brings  error.    Affirmed. 

Jordan  <?■  Wataoo  and  Pate  <C  Warren, 
for  plaintiff  in  error.  L.  C.  Ryan  and  Mar- 
tin  &  Smith,  for  defendant  in  error. 

SiMMO.vs,  J.  Fnlgham  brought  eject- 
ment against  J.  W.  Carru  titers  for  a  lot 
of  land  in  Pulaski  county.  After  the  snit 
was  bought  Carmthers  died.  T.  L.  Car- 
rnthers  was  appointed  his  executor,  and 
as  such  was,  by  consent  of  the  parties, 
made  defendant  In  place  of  his  testator. 
It  seems  that  the  lot  of  land  formerly 
belonge«l  to  one  Rainey,  of  Merriwether 
county,  and  William  Boyd,  as  administra- 
tor of  Rainey,  bad  sold  the  land  as  wild 


land  at  private  sale,  professing  to  have 
an  order  of  the  ordinary  of  Merriwether 
county  authorizing  liim  so  to  do.  But 
the  order  autliorizing  Boyd,  the  adminis- 
trator, to  sell  was  not  upon  the  minutes 
of  the  court  of  ordinary  of  Merriwether 
county.  It  was  necessary  to  have  a  certi- 
fied copy  of  this  order  before  the  plaintiff 
could  introduce  bis  deed  in  evidence.  Aft- 
er the  plaintiff's  counsel  had  agreed  to 
make  T.  L.  Carruthers  a  party  defendant 
as  executor,  they  petitioned  the  ordinary 
of  Merriwether  county,  asking  the  entry 
nunc  pro  tunc  of  a  certain  order  alleged 
to  have  been  granted  by  the  ordinary  to 
Boyd  to  sell  the  wild  lands  of  Ralney'H  es- 
tate. To  this  petition  was  attached  a 
copy  of  the  alleged  order,  bearing  date 
October  4, 1869.  It  was  filed  with  the  or- 
dinary  on  April  7, 1890,  and  he  granted  an 
order  citing  T.  L.  Carrutbers,  as  admin- 
istrator, to  appear  before  him  on  the  first 
Monday  In  May,  to  show  cause  why  the 
petition  of  Fulgham  should  not  be  grant- 
ed, and  this  petition  was  served  on  T.  L. 
Carruthers  as  administrator  of  J.  W.  Car- 
ruthers, on  the  14th  of  April,  1890.  At  the 
May  term,  1890,  of  the  court  of  ordinary 
of  Merriwether  county  an  order  was 
granted  entering  the  alleged  order  on  the 
minutes  nunc  pro  tunc.  Certified  copies 
of  ail  the  above  proceedings  accompanied 
the  deed,  and  were  tendered  in  evidence 
with  it;  and,  on  objection  by  the  defend- 
ant, the  court  rejected  the  deed  and  certi- 
fied transcript  of  the  record  as  evidence. 
The  plaintiff  introducing  no  further  testi- 
mony, the  court  grants  a  nonsuit.  The 
rejection  of  the  tendered  evidence  Is  the 
only  question  involved.  It  was  not  error 
to  reject  the  evidence  offered.  The  plain- 
tiff commenced  his  suit  against  J.  W.  Car- 
ruthers, and  consented,  after  his  death, 
that  his  son  should  be  made  a  party  de- 
fendant as  executor.  After  this  consent 
he  commenced  proceedings  in  the  court  of 
ordinary  of  another  county  to  create 
evidence  to  be  used  on  the  trial  of  the 
ejectment  casein  Pulaski  county.  Instead 
of  the  proceedings  against  Carruthers 
In  the  court  of  ordinary  being  commenced 
against  him  as  executor,  they  were  com- 
menced against  him  as  administrator. 
Where  a  party  commences  suit  In  one 
county  against  a  person  in  the  capacity 
of  executor,  and  wishes  to  create  evidence 
by  having  a  judgment  in  a  court  of  an- 
other county  entered  nunc  pro  tone  to 
be  used  in  the  former  suit,  be  should  pro- 
ceed against  him  in  the  same  capacity  in 
which  he  was  made  defendant  to  the 
original  suit.  The  suit  In  Pulaski  was 
against  him  as  executor;  the  judgment 
granting  the  order  nunc  pro  tunc  in  the 
court  of  ordinary  of  Merriwether  county 
was  against  him  as  administrator.  The 
suit  in  ejectment  being  against  him  as  ex- 
ecutor, the  evidence  offered,  showing  that 
he  was  administrator,  was  not  admissi- 
ble. The  office  of  execntor  Is  different 
from  that  of  administrator.  The  execu- 
tor represents  the  devisees  and  legatees, 
and  the  administrator  represents  the  heirs 
at  law.  Fulgham  and  his  counsel  agreed 
to  make  the  defendant  a  party  as  execu- 
tor, and  It  seems  to  have  been  negligence 
on  their  part  that  the  evidence  was  pro- 
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cared  againBt  bim  aa  admlolHtrator.  We 
therefore  will  not  reverse  the  Jndgnient 
grantlns;  a  DonHuit,  especially  as  tt  du38 
not  appear  that  Fulgham  would  be  reiue- 
dllesH  by  briUKing  another  action.  Judg- 
ment affirmed. 


(88  V«.  14») 

Reynolds  v.  Reynolub'  Ex'e. 

(Supreme  Court  of  Appeals  of  Virginia.   Aug. 
18,  1S91.) 

Vbndob  and  Vbndbb  — Sale  in  Qross— Bill  o» 
Review— Afteb-Discovbbbd  Btidekcb. 
Where  a  sale  was  made  of  "one-half"  of  a 
certain  tract  of  land  in  gross,  and  a  deed  executed, 
based  upon  a  subsequent  surrey,  which  so  de- 
fined the  boundaries  as  to  inclose  103  acres  less 
than  the  parties  supposed  the  one-half  to  contain, 
a  bill  of  review  of  a  judgment  for  the  balance  of 
the  purchase  money,  on  the  ground  of  newly-dls- 
coverod  evidence,  should  be  dismissed  where  it 
appeared  that  the  evidence  was  merely  cumula- 
tive to  the  effect  that  thcRrantor  had  intended  to 
sell  one-half  the  land,  that  a  large  number  of 
witnesses  had  testified  to  the  same  thing  at  the  for- 
mer trial,  find  that  the  grantee  had  failed  to 
claim  any  deficiency  when  pressed  for  the  pur- 
chase money  in  the  life-time  of  the  grantor.  By 
Lact,  J.,  dissenting. 

Action  by  Charles  B.  Reynolds'  executor 
against  Harvey  Reynolds  to  charge  de- 
fendant's lands  with  the  balance  of  pnr- 
cbase  money  due  and  unpaid.  A  Judg- 
ment for  plulntiff  was  affirmed.  Defend- 
ant then  filed  a  bill  of  review,  which  was 
dismissed  in  the  lower  court,  and  reinstat- 
ed in  this  court.  For  majority  opinion, 
see  13  8.  E.  Rep.  395. 

Lacy.  J.  {dtsseatiDg.)  This  is  the  same 
case  which  was  decided  at  the  June  term 
of  this  court,  1885,  under  the  name  of 
Reynolds  against  Watts,  etc.,  Watts  be- 
ing the  executor  of  Charles,  B.Reynolds, 
deceased ;  the  appellee  then  and  the  appel- 
lee now.  The  case  as  It  is  stated  in  the 
opinion  of  the  court  at  that  term  is  as 
follows : 

"  Laoy,  J.  This  is  an  appeal  from  a  de- 
cree of  the  circuit  court  of  Floyd  county, 
rendered  at  the  May  term,  1884.  In  Octo- 
ber, 1882,  the  appellee.  Watts,  executor  of 
Cbas.  B.  Reynolds,  dpceased.  Instituted 
this  suit  against  the  appellant,  seeking  to 
charge  the  lands  ut  the  appellant  to  the 
payment  of  the  residue  of  the  purchase 
money  due  and  unpaid  thereon  to  the  said 
Chas.  B.  Reynolds,  deceased.  The  said 
land  having  been  sold  to  the  said  appel- 
lant by  the  said  Reynolds,  deceased,  a 
lien  was  retained  in  the  deed  to  secure  the 
payment  of  the  purchase  money  unpaid, 
being  evidenced  by  the  four  bonds  of  the 
pun^haser,  two  of  which  had  been  as- 
signed to  the  appellee.  Watts,  and  two  of 
which  were  due  to  the  estate  of  the  said 
Cbas.  B.  Reynolds,  deceased.  The  appel- 
lant answered,  setting  forth  that  the  land 
had  been  purchaseil  In  1869,  and  that  the 
unpaid  purchase  monej'  claimed  in  the  bill 
bad  never  been  paid,  but  that  he  waseutl- 
tled  to  an  abatement  in  the  purchase 
money  because  of  a  falling  off  in  the  quan- 
tity of  land  of  one  hundred  and  flfty- 
flve  acres,  which,  at  f  11.19  per  acre,  would 
be  $1,734.  That  the  bonds  sued  for  only 
amounted  to  $1,600  In  the  aggregate,  upon 
one  of  which  a  credit  of  $81  appeared; 


and  that  the  estate  of  Cbas.  B.  Reynolds 
was  indebted  to  him  for  overpayment  in 
the  sum  of  $215;  and  flled  set-offs  iu  addi- 
tion to  the  amount  of  $500  and  $31.09. 
without  iuterest,  and  asked  for  a  decree 
against  the  estate  of  Chas.  B.  Reynolds. 
That  Cbas.  B.  Reynolds  bad  sold  to  bim 
one-half  of  what  was  known  as  bis  'Gner- 
rant  Land,'  which  contained  eight  hun- 
dred and  fifteen  acres,  from  which  four 
acres  had  been  sold  off.  That  be  was  thus 
entitled  to  have  over  fonr  hundred  acres 
of  this  land ;  and  that  subsequently  be 
bad  bought  of  Chas.  B.  Reynolds  another 
tract  of  land  of  one  hundred  and  fltty-tour 
acres,  out  of  the  other  half  of  the  Guer- 
rant  land,  at  $7.50  per  acre.  The  deeds  in 
question,  and  the  other  deeds  conveying 
other  portions  of  the  Ouerrant  land,  are 
exhibited,  and  the  testimony  of  numerous 
witnesses  flled  in  the  record.  Thelnnd  was 
surveyed,  and  the  report  of  a  commission- 
er flled  to  whom  It  bad  been  referred  for 
an  account  of  the  purchase  money  remain- 
ing unpaid,  etc.  And  on  the  l-st  day  of 
May,  1884,  a  decree  was  rendered  in  the 
cause,  in  which  the  circuit  court,  allowing 
the  offsets  claimed  and  proved,  decreed 
against  the  appellant  for  the  balance  due 
to  the  estate  of  Chas.  B.  Reynolds,  de- 
ceased, and  for  the  balance  due  on  the  as- 
signed bondEi,  and  held  the  same  to  be  a 
charge  upon  the  laud,  and  decreed  a  sale 
of  the  land  to  pay  the  same,  unless  the 
said  appellant  should  pay  the  said  bal- 
ances within  ninety  days  from  the  rising 
of  the  court,  and  refused  to  make  any 
deduction  for  the  alleged  loss  of  land. 
From  this  decree  an  appeal  was  allowed 
to  this  court.  Thereare  no  disputed  ques- 
tions of  law  in  the  case,  the  principle  up- 
on which  the  case  must  be  decided  being 
well  settled  and  conceded  on  both  sides. 

"The  whole  case  depends  on  the  disputed 
question  of  fact  as  to  whether  the  sale  of 
the  land  was  a  sale  In  gross,  and  in  so  far 
a  contract  of  hazard, — that  is.  a  tract  of 
land  within  designated  boundaries,  as  to 
which  a  falling  short  in  quantity  will  be 
no  ground  for  relief,— or  whether  It  was 
a  sale  of  land  at  gross  price,  upon  esti- 
mate of  quantity  influencing  price,  when 
a  mistake  has  occurred,  which,  if  under- 
stood, would  probably  have  prevented  the 
sale,  or  varied  its  terms,  which,  up<m 
well-settled  principles,  would  have  been 
ground  for  relief  in  equity.  The  appellant 
claims  to  have  bought  one-half  of  the 
Guerrant  land — about  400  acres — and  30 
acres  of  another  tract  In  1869,  boundary 
to  be  afterwards  ascertained ;  that,  in 
1872  line  was  run,  deed  made,  and  bonds 
executed,  the  price  in  gross  being  $5,000 ; 
that  be  was  put  In  possession  of  the 
land  at  once,  and  so  remained.  His  ven- 
dor died  In  187(5,  and  this  suit,  as  has  been 
said,  was  instituted  in  October,  1882. 
The  last  bond  fell  due  In  January.  1882, 
when,  four  bonds  remaining  unpaid,  suit 
was  instituted  In  the  month  of  October  of 
that  year.  The  deed  by  which  this  land 
was  conveyed  described  It  *  as  a  certain 
tract  of  land  containing  a  supposed 
boundary  of  three  hundred  and  fifty 
acr^,  be  the  same  more  or  less,  and  bound- 
ed as  follows,'  setting  out  the  boundary 
lines  with  great  minuteness,  givingcourses 
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and  distances,  with  tbe  words  added,  '  it 
beinsc  about  one-halt  of  tbe  said  C.  6. 
Reynolds  Gacrrant  land,'  and  to  the  deed 
was  appended  this  niemoranduin:  'N.  B. 
All  tbe  land  la  sold  in  tbe  boundaries, ex- 
cept four  acres,  which  was  sold  to  I.  Huff 
before  this  deed  was  made.'  It  is  clear 
from  tbe  evidence  that  at  tbe  time  this  sale 
was  made  tbe  Guerrant  land  had  not 
been  surveyed  and  was  only  known  by 
tbe  boundaries.  Soon  after  the  land  not 
sold  to  appellant  was  surveyed,  and 
turned  out  to  contain  .563  acres.  This 
fact  was  then  Itnown  to  tbe  appellant, 
and  yet  he  never  saidanythingabout  hav- 
ing bought  by  the  acre,  or  with  reference 
to  the  npmber  of  acres,  until thevendor  was 
dead,— Indeed,  bad  been  dead  six  yeurs, — 
and  not  until  suit  was  brought  to  com- 
pel payment  of  the  unpaid  purchase  money. 
And,  although  the  land  conveyed  to  ap- 
pellant as  about  half  ofthe  Guerrant  tract 
contained.  In  accordance  with  the  con- 
tract, -30  or  40  acres  of  the  Wiley  tract, 
no  mention  wbatever  is  made  of  the  30  or 
40  acres  In  the  deed,  but  the  two  pieces  are 
conveyed  together,  without  distinction 
by  metes  and  bounds,  as  Included  within 
a  bonndary  containing  350  acres,  more  or 
leas..  If  only  bought  as  one-half  of  tbe 
Guerrant  tract,  why  was  this  30  or  40 
acres  included  ?  The  evidence  shows  that, 
while  tbe  original  agreement  was  for 
these  two  pieces  of  land,  there  was  no  deed 
made  cntll  the  line  was  run  and  the 
boundaries  laid  off.  The  sale  was  for  the 
gross  sum  of  f 5,000  for  this  marked  and 
designated  tract  of  land,  and  there  was 
not  a  word  said  about  tbe  price  per  acre, 
and  where  the  quantity  Is  mentioned  it  is 
as  350  acres,  more  or  less,  within  certain 
bonndarles.  There  is  no  ground  to  sup- 
pose that  tbe  sale  was  other  than  a  sale  in 
gross  of  a  designated  piece  of  land  at  an 
agreed  price.  The  estimation  of  the  quan- 
tity, so  far  as  It  went,  was  made  by  both 
parties,  upon  the  same  facts,  which  were 
equally  known  to  both.  The  vendor  did 
not  take  upon  himself  to  make  any  af- 
firmation or  representations  in  respect  to 
quantity.  The  vendee  knew  as  much 
about  tbe  land  as  tbe  vendor,  baving  re- 
sided upon  it  and  known  It  Just  as  long. 
Tbe  vendor  spoke  his  real  opinion  found- 
ed upon  the  very  same  information  which 
his  vendee  bad,  and  in  which  the  latter 
concurred  with  bim,  without  being  influ- 
enced by  it,  so  far  as  tbe  evidence  shows. 
The  vendor  concealed  no  fact  within  his 
knowledge  which  could  in  any  degree  in- 
flneuce  the  opinion.  The  sale  was  a  sale 
In  gross,  within  ascertained  boundaries, 
and  consummated  without  a  survey,  by 
mutual  agrreement,— was  a  contract  of 
hazard,  without  any  fraud,  concealment, 
misrepresentation,  or  negligence  on  the 
part  of  the  vendor.  The  error  in  the 
quantity,  if  there  was  any  such,  was  mut- 
ual, and  was  not  In  relation  to  tbe  sub- 
stance ofthe  thing  contracted  for,  but  in 
relation  to  the  very  hazard  contemplated 
by  the  parties,— a  contract  in  which  the 
purchaser  took  the  risk  of  quantity  up- 
on himself.  This  court  has  uniformly  rec> 
ognized  the  validity  and  obligation  of 
such  a  contract,  and  In  all  cases  where 
relief  baa  been  given  it  has  been  founded  on 


circumstances  either  of  fraud,  misrepre- 
sentation, or  concealment,  or  mistake  in 
whole  or  in  part  as  to  the  substance  of  tbe 
thing  contracted  for. 

"  It  Is  notdeenied  necessary  to  review  the 
evidence  In  detail.  It  is  immaterial  wheth- 
er the  reference  to  the  one-half  part  of  the 
Guerrant  land  in  the  deed  is  as  to  quanti- 
ty or  as  to  value  in  this  case.  It  Is  suffi- 
ciently clear  from  the  deed  and  the  ad- 
mitted facts  that  the  sale  was  for  the  lund 
within  certain  boundaries,  uninfluenced  by 
tbe  estimate  in  the  deed ;  that  It  was  a 
contract  for  a  sale  In  gross;  and  a  con- 
tract of  hazard.  And  the  circuit  court  of 
Floyd  having  so  held  In  the  decree  com- 
plained of,  tbe  same  must  be  afbrmed. " 

At  this  hearing  one  of  the  Judges  of  this 
court  dissented  in  the  following  longuage, 
which  states  his  views  at  that  time: 

"I  dissent  from  the  opinion  which  has 
Just  been  read.  In  my  Judgment  tbe  de- 
cree appealed  from  is  plainly  wrong  and 
ought  to  be  reversed.  I  tbink  It  fails  to 
give  effect  to  the  intention  ofthe  parties, 
and  in  consequence  does  great  injustice  to 
the  appellant  here.  That  parol  evidence 
is  admissible  in  cases  like  the  present  to 
explain  the  true  understanding  of  the  par- 
ties is  not  only  well  established,  but  un- 
disputed. As  was  said  by  this  court  in 
Mausy  v.  Sellars,  26  Grat.  641:  'That  It 
is  competent  for  a  court  of  equity  to  cor- 
rect a  mistake  in  a  deed  or  other  writing 
upon  parol  evidence  cannot  now  be  ques- 
tioned. No  branch  of  equity  jurisdiction 
is  more  fully  established  than  this ;  none 
is  sustained  by  a  greater  array  of  author- 
ities, English  and  American.'  The  appli- 
cation of  this  principle  to  the  present  case 
leaves  no  room  for  doubt  in  my  Judgment 
that  the  decree  should  be  reversed.  The 
bill  was  filed  to  enforce  a  vendor's  lien  on 
the  defendant's  land,  and  the  single  ques- 
tion is  whether  tbe  latter  is  entitled  to  an 
abatement  of  tbe  purchase  money  as 
claimed  in  bis  answer.  Tbe  original  con- 
tract  to  convey  tbe  land  was  by  parol. 
Tbe  deed  was  executed  several  years 
thereafter.  That  at  the  time  tbe  contract 
of  sale  was  entered  into  neither  party 
knew  the  exact  quantity  of  land  In  re- 
spect of  which  they  were  contracting  there 
can  be  no  doubt.  The  Guerrant  land,  of 
which  the  land  be  sold  to  tbe  appellant 
was  a  part,  had  not  then  been  conveyed  to 
the  vendor,  but  was  supposed  to  contain 
about  800  acres.  The  deed  to  tbe  latter, 
subsequently  made,  describes  it  as  con- 
taining about  815  acres ;  and  to  my  mind 
the  evidence  is  conclusive  that  the  parties 
contracted  with  reference  to  about  one- 
half  of  that  tract  of  land.  Then,  did  the 
deed  to  the  appellant  convey  tbe  land  for 
which  he  contracted?  If  it  did  not,  then 
clearly  we  have  here  presented  the  ordi- 
nary case  of  a  mutual  mistake,  which  calls 
for  correction  in  a  court  of  equity.  Rut 
what  says  the  deed?  It  purports  to  con- 
vey'a  certain  tract  of  land  containing  a 
supposed  bonndary  of  850  acres,  be  the 
same  more  or  less.'  But  it  does  not  stop 
here.  It  gives  the  boundaries,  as  best  tbe 
parties  could,  and  then  concluded  as  fol- 
lows: 'It  being  about  one-half  of  the  said 
C.  B.  Beynolds'  part  of  the  Guerrant 
tract.'    Now,  If  these  two  statements  of 
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the  deed  are  conflicting,  tben  upon  the 
tamtliar  rule  of  constructiou  that  mast  be 
taicen  which  is  most  struugiy  against  the 
grantor.  Id  point  ol  fact,  the  deed  con- 
veyed, as  was  afterwards  ascertained,  less 
than  one-half  of  Reynolds'  part  of  the 
Gnerrant  tract  by  one  hundred  and  two 
acres,  and  this  the  appellant  eontendu  is 
contrary  to  the  intpntlon  of  both  parties 
to  that  Instrument.  Jn  support  ot  this 
contention  many  witnesues  were  exam- 
ined, whose  testimony  is  animpeached  ; 
and  if  their  statements  are  to  be  tal^en  as 
true,  as  I  thinls  they,  must  be,  then  the 
case  of  the  appellant  is  estublislied  beyond 
a  doubt.  The  wltncKS  Enoch  Reynolds 
testifles  that  he  was  present  when  tiie  con- 
tract was  made,  and  heard  the  conversa- 
tion between  the  parties.  It  was  agreed, 
he  says,  that  the  appellant  was  to  pay 
fS.OOO,  and  was  to  have  one-half  of  Rey- 
nolds* part  of  the  Guerrant  tract,  and  35  or 
40  acres  of  the  Wiley  tract ;  and  he  fur- 
ther says  that  Reynolds,  the  vendor,  ex- 
pressed the  belief  that  his  part  of  the  Guer- 
rant tractcontainedaboutSOO  acres.  After 
the  land  to  the  appellant  was  sold,  the 
resldiie  of  the  tract  was  sold  by  Reynolds 
to  one  Chas.  Craig;  and  the  latter  testi- 
fied that  Reynoliis  represented  to  him  that 
he  had  sold  one-half  ot  the  tract  to  the  ap- 
pellant. Subsequently  the  land  thus  sold 
to  Craig  was  again  acquired  by  Reynolds, 
who  offered  to  sell  it  to  various  persons 
as  containing  400  acres,  and  at  a  much  less 
sum  than  he  obtained  for  the  land  he  had 
sold  the  appellant.  The  witness  Robt.  P. 
Craig  testifies  that  he  repeatedly  heard 
Reynolds  say  that  be  had  sold  the  appel- 
lant one-half  ot  his  part  ot  the  Guerrant 
land.  And  to  the  same  effect  is  the  testi- 
mony of  other  witnesses.  The  witness 
Buckncr  testifles  that.  In  a  conversation 
with  Reynolds,  after  the  sale  to  the  appel- 
lant, he  Informed  him  that  he  had  in- 
structed the  surveyor  to  run  off  to  the  ap- 
pellant all  theGuerrant  land  but  400 acres. 
And  various"  witnesses  testify  that  after 
the  sale  to  the  appellant  Retinoids  offered 
to-  se:i  to  them  the  residue  of  the  tract, 
and  represented  It  to  contain  400  acres.  I 
am  at  a  loss  to  Imagine  how  stronger  evi- 
dence than  this  could  be  adduced  to  show 
the  real  intention  of  the  parties  in  respect 
to  the  transactions  in  question,  when 
taken  in  connection  with  the  expressed  ob- 
ject ot  the  deed  tc  convey  'about  one-half 
of  Reynolds'  part  of  the  Guerrant  tract.' 
In  opposition  to  this  testimony  are  the 
depositions  of  four  witnesses,  one  otwhom 
Is  Mrs.  Mary  Jack,  and  another,  Chas.  W. 
Aldrige.  These  witnesses  testify  to  vague 
and  looseconversatlons  with  the  appellant 
and  admissions  by  him,  which  at  the  most 
are  entitled  to  little  weight,  if  any  at  all, 
as  against  the  clear  and  positive  evidence 
which  was  taken  for  the  appellant.  It 
appears, moreover,  that  Mrs.  Jack  and  Al- 
drige are  the  wife  and  step-son,  respect- 
ively, of  one  John  O.  Jack,  who,  apart 
from  his  hostility  to  the  appellant,  ap- 
pears In  no  enviable  light  in  the  present 
controversy.  It  the  uncontradicted  testi- 
mony Is  to  be  taken  as  true.  The  witness 
S.  L.  Walton  testifles  that  in  a  conversa- 
tion with  Jack,  while  the  depositions  in 
the  suit  were  being  taken,  the  latter  said 


to  him  that  if  he  (Jack)  and  hia  wife  and 
her  son  (Aldrige)  were  summoned,  Har- 
vey Reynolds  (the  appellant)  would  be 
thrown;  and  further  said  that  they 
'might  make  some  money,  probably  a 
hundred  or  two,'  if  Mr.  Watts,  the  plain- 
tiff, were  informed,  and  would  suniuum 
them.  Prudently  enough  Jack  hiinselt 
was  not  summoned,  and  I  deem  It  unnec- 
essary to  further  comment  upon  the  testi- 
mony of  his  wife  and  her  son,  who  were. 

"Now.  In  view  of  the  language  of  the 
deed,  already  quoted,  construed,  as  It 
must  be,  in  the  light  of  the  parol  evidence 
in  the  case,  I  cannot  hesitate  to  say  that, 
in  my  judgment,  this  appellant,  whom  the 
record  shows  to  be  an  ignorant,  old,  col- 
ored man,  of  exceptional  merit,  and  who, 
in  the  life-time  of  his  'old  master,'  the  ap- 
pellee's testator,  was  the  object  of  his 
confidence  and  affection,  and  but  for 
whoso  death  this  controversy  most  prob- 
ably would  never  have  arisen,  has  been 
most  grievously  wronged  by  the  decree 
complained  of.  By  that  decree,  now  af- 
firmed by  this  court,  he  is  required  to  pay 
tlie  sum  of  nearly  $2,000;  or,  in  default 
tliereof,  his  land  to  be  sold,  when,  accord- 
ing to  the  evidence  In  the  case,  and  the 
well-established  law  of  this  state,  as  I 
understand  it,  he  justly  owes  not  one 
cent.  A  late  case  on  the  subject  is  Yost  v. 
Mallicote's  Adm'r,  77  Va.610.  In  that  case 
the  vendee  purchased  and  took  a  deed  for 
a  tract  of  land  within  certain  metes  and 
bounds,  which  was  verbally  represented 
to  contain  a  certain  number  of  acres, 
and  probably  more.  Afterwards  It  waa 
ascertained  that  the  quantity  of  land 
within  the  boundaries  was  less  than  bad 
thus  been  represented.  It  was  held,  upon 
the  evidence  in  that  case,  that  the  vendee 
was  entitled  to  an  abatement  of  the 
purchase  money  un  the  ground ofmistake, 
although  judgments  on  the  bounds  for 
the  purchase  money  had  been  obtained  at 
law.  The  present  case.  It  seems  to  me,  is 
equally  strong  for  the  appellant.  The 
contract  was  entered  Into  for  the  pur- 
chase of  about  one-half  of  the  Guerrant 
land,  as  shown  by  the  di^d  itself  and  the 
evidence  ot  the  witnesses.  It  Is  not  de- 
nied that  the  land  fell  short  more  than  100 
acres  of  that  quantity.  It  Is  equally  cer- 
tain that  the  price  contracted  to  be  paid 
was  an  adequate  consideration  for  the 
one-half  ot  the  tract  the  appellant  sup- 
posed he  was  buying,  and  therefore  a 
much  larger  sum  than  the  quantity  ot 
land  he  actually  got  was  worth.  Why, 
then,  should  he  not  be  entitled  to  an 
abatement  of  the  purchase  money  when 
summoned  to  answer  in  a  court  of  equi- 
ty? The  deed  says  he  was  to  have  about 
one-half  of  the  land.  Three  witnesses 
heard  the  vendor  say  he  had  sold  him  one- 
half  of  the  land,  and  five  witnesses  (all 
white  men)  heard  him  say.  after  the  sale 
was  made,  that  he  had  but  tour  hundred 
acres  left;  and  the  evidence  shows  that 
he  actually  agreed  to  give  all  over  four 
hundred  acres  In  the  residue  of  the  tract 
to  the  man  who  would  insure  that  it  con- 
tained as  much  as  four  hundred  acres. 
The  tact  is  that,  owing  to  the  mistake  of 
the  parties,  it  really  contained  Ave  hun- 
dred and  sixty-two  acres.    And  the  result 
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iB  that  vendor  not  only  retained  more; 
than  one  hundred  acres  o(  land  JuBtly  he- 
lon«;!ng  to  the  appellant,  but  that  now 
his  executor,  under  what  seems  to  me  a 
mistaken  view  of  the  law  and  the  facts  of 
the  case,  is  decreed  to  be  entitled  to  recov- 
er a  larse  sum  of  money  besides.  I  had 
omitted  to  refer  to  the  memorandum  at 
the  end  of  the  deed,  to  which  much  weight 
seems  to  be  attached  in  the  opinion  of  the 
court.  Its  object  and  effect  was  simply  to 
exclude  from  the  operation  of  the  convey- 
ance four  acres  of  the  land  which  had  pre- 
viously been  sold  to  another  party,  and 
nothing  more.  Its  language  isasfollows: 
'All  the  land  is  sold  In  the  boundaries 
except  four  acres,  which  was  sold  to  I. 
Huff  before  this  deed  was  made.'  And  that 
this  is  the  correct  view  is  conclusively 
shown,  1  think,  not  only  by  the  evidence 
already  referred  to,  but  by  the  deposition 
of  awitness  who  says  thevendorlnformed 
him  that  the  land  had  cost  the  appellant 
about  $12  per  acre.  I  have  thus,  in  great 
haste  and  very  imperfectly,  expressed  my 
views  in  this  case.  I  have  endeavored  to 
present  it  fairly  and  impartially,  and  am 
satisfied  that  the  case,  as  shown  by  the 
record,  is  even  stronger  for  the  ap|>ellant 
than  I  have  presented  it.  But  enough  has 
been  said,  I  think,  to  show  that  the  de- 
cree is  erroneops  and  ought  to  be  reversed . " 
After  the  rendition  of  this  decision  a  re- 
hearing was  applied  for  and  refused  by 
this  court.  Subsequently  a  bill  of  review 
was  filed  in  the  circuit  court  of  Floyd 
county,  having  for  its  object  a  review  and 
reversal  of  the  decree  of  the  said  court 
above  mentioned,  and  the  decree  of  this 
court  affirming  the  same.  The  ground 
was  newly-discovered  evidence,  which 
could  not  with  reasonable  diligence  have 
been  discovered  by  the  plaintiff  in  said 
bill  before  the  first  trial,  to  the  effect  that 
C.  B.  Reynolds  "had  admitted  on  four  dif- 
ferent occasions,  to  four  different  persons, 
just  precisely  whatyour  orator  contenQed 
for  In  the  original  cause,  to-wlt,  that  hesold 
your  orator,  in  1869,  the  Wiley  land,  and 
one-half  of  the  Peter  Guerrant  tract,  for 
f5,000;  that  C.  B.  Reynolds  found  out  that 
he  bad  made  a  mistake  ajid  Intended  to 
correct  it:  that  these  facts,  within  the 
knowledge  of  Bev.  James  M.  Price,  Capt. 
Wm.  P.  Thompson,  Mr.  M.  J.  Angell,  and 
Mr.  Aaron  Beokner,  all  highly  respected 
white  men  of  Franklin  county,  and  friends 
and  neighbors  of  Mr.  C.  B.  Reynolds,  nev- 
er became  known  to  plaintiff  till  decision 
of  case  in  supreme  court  of  appeals. "  Al- 
leging further  that  "plaintiff  knew  nothing 
of  these  admissions,  and  there  was  noth- 
ing to  suggest  itself  to  him  before  trial  to 
go  to  said  witnesses,  or  either  of  them, 
and  ask  them  of  such  admissions,  or 
whether  they  hud  any  knowledge  of  said 
case."  What  this  newly  discovered  evl 
dence  was  Is  set  forth  in  the  opinion  of 
the  majority  on  page  897  of  the  thirteenth 
volume  of  the  Southeastern  Reporter 
(July  2, 1891 )  to  some  extent  as  to  the  tes- 
timony of  Capt.  Wm.  P.Thompson.  "He 
[O.  B.  Reynolds]  told  me  that  he  had  sold 
one-half  of  a  tract  of  land  which  be  owned 
in  Floyd,  called  the  'Guerrant  place,' est! 
mated  to  contain  about  8lK)  acres,  to  Har- 
vey Reynolds,  a  former  slave  of  bis. "   This 


in  1869  or  1870.  In  1875  he  fell  In  with  bira, 
and  he  dwelt  some  time  on  a  controversy 
he  had  with  Guerrant.  On  cross-exam- 
ination this  witness  was  asked  :  "  Didn't 
Harvey  go  to  see  you  when  he  was  first 
sued  by  Reynolds,  executor,  about  the  mat- 
ter in  controversy  in  this  suit?"  He  an- 
swered: "I  don't  remember  that  he  did. 
He  might  have  said  something  to  me  on 
that  subject."  Hewas  also  asked  If,  in  giv- 
ing his  answers  to  questions  asked  by 
plaintiff's  counsel,  ho  did  not  copy  from 
a  memorandum  in  writing,  which  he  had 
before  him;  and  he  answered:  "Yes,  that 
memorandum  was  made  after  due  reflec- 
tion." The  witness  Angell  says:  "He  [C. 
B.  Reynolds]  told  me  he  had  sold  half  of 
the  Guerrant  tract  of  land  to  Harvey 
Reynolds.  I  don't  think  he  said  at  what 
time.  That  he  had  employed  Stephen 
Guerrant  to  survey  one-half  to  Harvey 
Reynolds,  and  In  the  survey  he  had  fallen 
shorta  larg^  numberof  acres  of  givinghim 
one-half."  The  old  man,  Charles  B.  Rey- 
nolds, went  on  to  say  that  Harvey  Rey- 
nolds owed  him  aconsiderable  amount,  and 
this  survey  being  short,  it  would  make  him 
safe  in  the  deferred  payments.  The  witness 
Price  saysthat  Mr. Reynolds  had  told  him 
that  said  plaintiff  had  complained  to  him 
aboutnot  gettingthe  numberof  acres, and 
thathecould  not  make  up  to  Harvey  then; 
thattheland  had  been  sold,  and  he  was  go- 
ing to  pay  him  back,  etc.  It  was  proved  in 
the  cause  that  the  plaintiff  lived  in  the 
neighborhood  of  these  new  witnesses,  and 
when  he  was  huntine  evidence  before  the 
first  trial  he  went  to  the  house  of  the  newly- 
discovered  witness  Thompson.  The  ap- 
pellee. Watts,  testified  that  he  bad  talked 
with  the  plaintiff,  Harvey  Reynolds,  about 
these  bonds  during  the  life-time  of  C.  B. 
Reynolds,  and  be  never  beard  any  claim  as 
to  any  deficiency  in  this  land  until  after 
the  death  of  C.  B.  Reynolds;  and  numer- 
ous witnesses  testify  that  they  talked 
with  C.  B.  Reynolds  about  this  land  sold 
to  Harvey  Reynolds,  and  never  beard 
from  him  a  suggestion  that  Harvey  Rey- 
nolds was  in  any  way  dissatisfied  with  bia 
purchase;  and,  indeed,  that  the  sale  to 
Harvey  was  SO  liberal  in  terms  that  it 
amounted  to  a  rental  of  10  years  and  then 
a  gift  of  the  land. 

"There  are  filed  15  letters,  written  by 
Harvey  Reynolds  to  C.  B.  Reynolds  in  his 
life-time,  and  to  J.  R.  Reynolds  acting  for 
him,  and  to  Watts,  his  executor,  after  his 
death,  in  which  this  indebtedness  is  the 
topic,  and  in  which  he  sets  forth  In  detail 
bis  offsets  against  this  debt,  and  promises 
payment,  they  being  applied,  and  for 
years  begs  indulgence,  pleading  poor 
crops,  and  bard  work,  and  yet  not  one 
word  is  said  about  any  falling  short  in 
the  number  of  acres,  nor  one  word  uf  any 
dissatisfaction  as  to  the  contract  of  pur- 
chase. I  am  satisfied  that  this  defense 
now  set  up  is  an  afterthought  conceived 
only  after  the  death  of  Charles  B.  Rey- 
nolds; and  this  record  demonstrates  that, 
if  sooner  conceived.  It  was  never  disclosed 
until  Charles  B.  Reynolds'  lips  had  been 
closed  by  death.  Harvey  Re.ynolds  bought 
a  part  of  two  tracts  of  land  by  metes  and 
bounds,  and  agreed  to  pay  a  sum  agreed 
on,  which  had  no  reference  whatever  to 
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the  number  of  acres  nor  to  the  qnestion 
whether  it  was  half  or  leea  than  half  of 
the  Guerrant  land ;  and,  indeed,  It  was 
not  all  a  part  of  the  Gnerrant  land,  but 
vraa  in  part  made  up  out  of  the  Wiley 
tract.  Bat,  In  any  event,  according  to  the 
heretofore  unbroken  line  of  decisions  of 
this  court  on  this  subject,  the  bill  of  review 
was  properly  dismissed  by  the  learned 
Judge  of  the  circuit  court.  The  evidence 
was  merely  cumulative,  and  was  Just  as 
well  known  to  the  purchaser  before  the 
first  trial,  as  said.  That  it  was  cumula- 
tive only  the  first  record  abundantly 
shows.  From  what  has  gone  before  con> 
cernlng  this  bill  of  review,  it  appears  that 
the  newly-discovered  evidence  was  to  the 
effect  that  C.  B.  Reynolds  had  sold  to  Har- 
vey Reynolds,  bis  former  slave,  one-half  of 
the  lands  belonging  to  him  Icnown  as  the 
"Guerrant  Land,"  and  that  Harvey  Rey- 
nolds did  not  get  this.  In  the  first  record 
it  appears  that  at  the  first  trial  the  wit- 
ness Enoch  Reynolds  testified  that  C.  B. 
Reynolds  bad  admitted  that  he  had  sold 
to  Harvey  "half  of  Reynolds'  part  of  the 
Guerrant  tract."  Charles  Craig  said.  In 
answer  to  the  question,  "Did  yon  bear 
Mr.  C.  B.  Reynolds  say  how  much  of  the 
Guerrant  land  he  had  sold  to  Harvey  Rey- 
nolds?"—^"  Well,  sir,  I  never  heard  him  say 
bow  many  acres,"  but  that  he  had  sold  to 
Harvey  Reynolds  half  of  the  Guerrant 
land."  The  witness  Price  says:  "Mr.  Rey- 
nolds told  me  Guerrant  had  made  a  mis- 
take; that  beonlyclaimed400acres."  The 
witness  Marshall  Reynolds  says  In  reply 
to  the  question,  "State  what  you  heard 
Mr.  Reynolds  tell  Mr.  Armistead  Bnrwell 
about  what  part  of  the  Guerrant  land  be 
had  sold  to  Harvey  Reynolds," — "1  heard 
him  tell  Mr.  Armistead  Burwell  that  he 
sold  half  of  his  part  of  the  Guerrant  land 
to  Harvey  Reynolds. "  The  witness  Rob- 
ert Craig  says :  "I  have  often  heard  him 
say  that  he  had  sold  to  Harve.v  Reynolds 
half  of  bis  part  of  the  Guerrant  land.'' 
What  is  the  law  upou  the  subject  of  new 
trials  to  be  granted  upon  the  ground  of 
new  evidence?  It  has  been  often  stated 
thns:  (1)  The  evidence  must  have  been 
discovered  since  the  trial.  (2)  It  must  be 
evidence  that  could  not  have  been  discov- 
ered before  the  trial  by  the  plaintiff  or  de- 
fendant, as  the  case  may  be,  by  the  exer- 
cise of  reasonable  diligence.  (8)  It  must 
be  material  in  its  object,  and  such  as  ought 
on  another  trial  to  produce  an  opposite 
result  on  the  merits.  (4)  It  must  not  be 
merely  cumulative,  corroborative,  or  col- 
lateral. Opinion  of  BuBKB,  J.,  in  W.ynne 
V.  Newman,  75  Va.  817;  4  Minor,  Inst, 
pt.  1,  pp.  768,  759,  and  cases  cite<l:  St. 
John's  Ex'rs  v.  Alderson,  32  Grat.  140, 143. 
Judge  Bdrks  says  in  Wynne  v.  Newman, 
supra:  "Evidence  newly  discovered  la 
said  to  be  cumulative  in  its  relation  to 
the  evidence  on  the  trial  when  it  is 
of  the  same  kind  and  character;"  citing 
Chief  Justice  Savage  as  saying  in  People 
V.  Superior  Court,  10  Wend.  286,  2S)4:  "Ac- 
cording to  my  understanding  of  cumula- 
tive evidence  It  means  additional  evidence 
to  support  the  same  point,  which  is  of  the 
same  character  with  evidence  already  pro- 
duced." The  evidence  introduced  to  sus- 
tain  the  bill  of  review   was  cumulative 


only,  a  large  number  of  witnesses  had  tes- 
tified to  the  same  thing  on  the  former 
trial.  At  both  trials  It  was  stated  by  wit- 
nesses for  Harvey  Reynolds  that  C.  B. 
Reynolds  had  in  his  life-time  said  these, 
tbings;  but  during  his  life-tlme,  and  after 
he  had  assigned  some  of  these  bonds, 
neither  to  him  nor  to  his  assignee  would 
Harvey  Reynolds  assert  any  such  thing; 
but,  although  pressed  bard  for  this  money, 
he  never  hinted  at  such  a  defense,  but 
wrote  many  letters,  admitting  bis  liabil- 
ity, and  begging  for  time.  Yet  he  did  not 
then  know,  or,  if  he  knew,  he  did  not  then 
state,  any  such  defense,  although  the  other 
half  of  the  Guerrant  land  had  been  snr- 
veyed  and  sold  to  others  under  his  eyes, 
and  bad  amounted  to  a  good  many  acres 
more  than  he  had  gotten  by  his  actual 
survoj-  and  deed.  And  even  when  he  was 
urging  his  offsets  and  payments,  and  hav- 
ing them  allowed  to  him,  he  did  not  claim 
this,  nor  make  any  hint  of  any  such  defi- 
clency.  I  think  the  rase  was  decided  right- 
ly by  the  circuit  court  on  both  trials,  and 
by  this  court  on  the  first  hearing  here,  six 
years  ago,  and  that  the  decision  at  this 
hearing  cannot  be  sustained  upon  any 
sound  principle.  I  therefore  dissent  from 
the  opinion  of  the  majority. 


_      (S4  S.   C.   417) 

Clabk  v.  Crout  et  a/. 

(Supreme  Court  of  South  Carolina.    Sept.  14, 
1891.) 

R>8  JDDIOATA— ACTIOX  BY  Nkxt  FsnuTD — COK- 
PBUMI8E  —  ESTOPPEI,  —  LaCBES  —  INVESTMSNT 
IN  CoNrSDEBATG  B0XD8  —  PutA  OT  PLKilB  Ad- 
MINI8TRAV1T   FH.STEB. 

1.  An  agreement  In  compromise  of  an  action 
brought  by  the  nest  friend  of  a  lunatic  agalnat 
his  oommittee  for  an  accoonting  of  the  trust-es- 
tate, which  was  not  submitted  to  and  approved 
by  the  court,  is  not  a  bar  to  an  action  oy  the 
administrator  of  the  lunatic  against  the  adminis- 
trator of  the  committee  Involving  the  same  mat- 
ter. 

*3.  The  next  friend,  being  one  of  the  helm  of 
the  lunatic,  should  have  been  made  a  party  to 
the  action,   since  the  amount  of  the  recovery  . 
would  beaffected  by  the  construction  of  the  agree- 
ment as  an  estoppel  against  him. 

3.  Laches  will  not  be  attributed  to  the  heirs 
of  the  lunatic  for  failure  to  bring  an  action  to  pre- 
vent waste  during  his  life,  where  it  appears  that 
his  administrator  brought  suit  for  an  accounting 
against  the  committee  shortly  after  the  lunatic's 
deattt. 

4.  Where  the  committee  received  the  trust 
fund  in  gold  or  its  equivalent  In  1857.  and  re- 
tained it  In  his  possession,  he  thereby  became  a 
debtor  of  the  estate,  and  could  not  allege,  in  de- 
fense to  an  action  tor  accounting,  that  a  portion 
of  it  was  lost  by  an  investment  in  Confederate 
bonds  in  1864,  although  at  that  time  such  bonds 
were  current  in  the  community. 

6.  Where  it  appeared  that  the  tmst  fond  was 
not  exhausted,  a  counter-claim  for  the  lunatic's 
support  was  properly  disallowed. 

0.  Where  the  evidence  was  conflicting  as  to 
the  value  of  the  maintenance  of  the  lunatic,  a 
conclusion  concurred  in  by  both  referee  and  cir- 
cuit judge  will  not  be  disturlied  on  appeal. 

7.  It  is  error  to  disregard  a  plea  of  plene  ad- 
tntniftrovit  prceter  in  an  action  against  an  ad- 
ministrator, since  any  recovery  would  be  subject 
to  suob  plea,  if  sustained. 

Appeal  from  common  pleas  circuit  court 
of  Lexington  county;  Witherspoon, 
Judge. 

Action  for  accounting  by  H.  A.  Clark, 
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admtniBtrator  of  Charles  Banka,  against 
M.  A.  Crout  and  Alice  Assman,  adminis- 
tratrices of  Uriah  Croot.  Decree  for  plain- 
tiff, and  defendants  appeal.  Modified  and 
affirmed. 

A  reference  was  ordered,  and  the  report 
of  the  referee  was  as  follows : 

"This  Is  an  action Institoted on  the 

day  of ,  1S88,  by  B.  F.  Banks  and  H. 

A.  Clark,  as  administrators  of  the  estate  of 
Charles  Banks,  deceased,  against  M.  A. 
Crout  and  Alice  E.  Assman,  administra- 
trices of  the  estate  of  Uriah  Crout.  de- 
ceased, for  an  account  of  the  administra- 
tion by  defendants'  testator,  the  duly- 
appointed  committee  of  the  lunatic's  es- 
tate of  plaintiffs'  intestate,  from  tbelst 
day  of  February,  1856,  until  the  death  of 
Uriah  Crout,  alleginK  that  such  lunatic's 
estate  consisted  of  two  thousand  nine 
hundred  and  twenty-six  sixty-four  one 
hundredth  dollars,  received  by  said  com- 
mittee on  or  about  Juuuary  1,  1857,  and 
that  the  labor  performed  by  said  lunatic 
for  his  committer,  and  his  services  ren- 
dered, were  reasonably  worth  the  further 
sum  of  two  hundred  dollars  a  year.  The 
complaint  also  called  in  question  the  rea- 
sonableness of  the  charges  made  by  the 
committee  tor  the  support  and  mainte- 
nance of  the  lunatic,  and  demanded  an  ac- 
connting.  The  answer  of  the  defendants 
admit  the  receipt  of  money  as  charged  in 
the  complaint,  bat  deny  that  any  services 
rendered  by  Charles  Banks  to  Uriah  Crout 
were  of  pecuniary  valne,  or  that  the  credits 
claimed  by  the  committee  for  the  support 
of  the  lunatic  were  unreasonable.  The  de- 
fendants also  alleged  as  aiflrmative  de- 
fenses, (1)  that  a  large  part  of  the  corpus 
of  the  lunatic's  estate  had  perished  In  the 
form  of  Confederate  bonds,  Into  which  Con- 
federate money  of  the  lunatic,  properly  in 
the  bands  of  his  committee,  bad  been  con- 
verted; (2)  thattheremainlngpartof  such 
corpus  had  been  necessarily  expended  for 
the  lunatic's  support  during  the  war  and 
Immediately  thereafter,  under  the  sanction 
of  the  court  of  equity;  (8|  that  all  matters 
here  brought  into  controversy  had  been 
compromised  and  settled  under  an  agree- 
ment entered  Into  in  1870  between  Charles 
Banks,  by  his  next  friend,  and  Uriah  Crout, 
in  a  cause  then  pending  between  them  in 
the  court  of  equity;  (4)  that  defendants 
bad  fully  administered,  with  the  exception 
of  one  asset,  their  testator's  estate,  with- 
out any  notice  of  plaintiffs' claim;  and  de- 
fendants asserted  as  a  counter-claim  a  de- 
mand for  the  lunatic's  support  from  1S&4 
to  the  date  of  his  death,  and  for  burial  ex- 
penses. "  Philntiffs'  reply  denied  thiscoun- 
'  ter-claim.  After  the  adjournment  of  the 
first  reference,  and  before  the  date  of  the 
second.  B.  F.  Banks,  one  of  the  plaintiffs, 
died.  The  fact  being  brought  to  the  at- 
tention of  the  referee,  he  noted  it  on  the 
record,  and  thereafter  the  cause  proceeded 
In  the  name  of  H.  A.  Clark,  as  sole  surviv- 
ing administrator  of  ('harles  Banks.  To 
the  issues,  briefly  outlined  above,  the  evi- 
dence was  directed,  and  from  that  evidence 
I  find  the  facta  to  he  as  follows: 

"CharlcH  Banks,  the  son  of  Amos  Banks, 
was  a  person  of  very  weak  understanding, 
of  unsound  mind,  or,  in  popular  language, 
an  Idiot,  from  his  birth  until  his  death. 


When  Charles  was  about  twenty-flve years 
of  age,  (in  1844,)  Ills  father  being  dead, 
and  be  entitled  to  an  estate  of  inheritance 
from  his  father  and  grandmother,  his 
brother-in-law,  Uriah  Inalihiet,  filed  a  peti- 
tion in  the  court  of  equity  for  Edgefield 
district  praying  to  be  appointed  commit- 
tee of  Charles'  estate.  By  proceedings  du- 
ly taken  under  this  petition,  Charles  Banks 
was  Judicially  declared  to  be  an  idiot, 
and  his  person  and  estate  were  committed 
to  the  custody  and  charge  of  Uriah  Inabl- 
net.  In  1855,  Inaninet  died  intCRtate,  and 
letters  of  administration  on  his  estate 
were  granted  to  Levi  Shealyon  November 
16th  of  that  year.  Under  petition  of  Uriah 
('rout  to  be  appointed  committee  of  the 
person  and  estate  of  Charles  Banks  In  the 
place  of  Uriah  Inabinet,  deceased.  Uriah 
Orout  was  so  appointed  by  Chancellor  F.  H. 
Wardlaw  on  February  -1, 1856.  such  ap- 
pointment to  take  effect  upon  his  execut- 
ing a  bond  in  the  penal  sum  of  eight  thou- 
sand dollars  conditioned  for  the  faithful 
discharge  of  his  trust.  This  bond  was 
executed  on  April  22, 1856.  By  an  order  of 
Chancellor  Wardlaw  of  June  27,  1856, 
passed  upon  the  ex  parte  petition  of  Uriah 
Crout.eoraralttee,  all  papers  relating  totbe 
appointment  of  Cront,  as  committee,  were 
transferred  to  thecounty  of  Lexington,  and 
all  returns  by  this  committee  were  ordered 
to  be  made  to  the  commissioner  in  equity 
for  Lexington  county.  In  both  of  these 
proceedings,  instituted  by  Uriah  Cront, 
he  was  represented  by  Messrs.  Carroll  & 
Bacon,  attorneys  at  law.  In  1856, Charles 
Banks  was  taken  to  the  home  of  Uriah 
Crout,  in  Lexington  county.  Charles  was 
then  about  thirty-seven  years  of  age,  of 
large  frame  and  good  physique,  but  afflict- 
ed with  a  sore  right  leg,  which  incapaci- 
tated biro  for  such  work  as  is  ordinarily 
done  about  a  farm  and  around  a  farm- 
house. And.  moreover,  bis  mental  unsound- 
ness was  such  that  no  work  at  his  bands 
could  be  counted  on  or  relied  on,  and  there- 
foreno  services  rendered  by  him  were  of  any 
pecuniary  value  to  Uriah  Crout,  or  to  the 
family,  or  to  anybody  else.  The  evidence 
shows  that  ha  did  little  Jobs  of  work 
about  the  stock-yard  and  farm,  but  be  did 
only  what  it  pleased  him  to  do  and  when 
it  suited  him.  It  was  not  required  of  him 
by  Oriah  Crout  or  the  members  of  Mr. 
Crout's  family;  it  was  not  enfurced  by 
Mr. Croutoranyhodyelse.  Charles  proba- 
bly had  a  melon  patch  in  which  at  times 
he  essayed  to  plow  and  hoe  and  In  which 
he  gathered.  He  was  sometimes  in  the 
fields  where  the  hands  were  at  work,  and 
as  it  pleased  him,  and  for  such  length  of 
time 'as  it  amused  him,  he  would  do  the 
work  assigned  to  the  negroes  for  their 
day's  task.  When  it  suited  him.  he  cut 
wood,  carried  it  Into  the  house,  made 
fires,  picked  cotton,  rode  to  the  beef  club 
and  beef  market  for  the  family  meat,  fed 
and  watered  the  stock,  drove  cattle  to 
pasture  and  back,  went  to  mill,  brought 
fish  home  from  the  neigbboringponds  and 
creeks,  and  when  it  did  not  please  him  to 
do  so  he  did  not  do  it.  What  he  thus  did 
had  often  to  he  done  over  again,  and  often 
not,  but  it  was  fitful. Irregular,  unreliable, 
'done  more  for  the  occupation  of  his  mind 
than  anything  else,'  and  of  no  value  to 
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any  one.  It  was  purely  voluntary  on  hia 
part,  not  enforced.  What  be  did  miKbt 
sometimes  have  otherwise  required  other 
hands  to  do,  but  the  other  hands  were 
there  to  do  it,  liept  by  their  master  or 
hired  by  their  employer  for  the  purpose; 
and  sometimes  extra  work  was  required 
to  undo  and  do  over  what  Cbarleii  bad 
wrongly  done.  Comparing  the  testimony 
ot  the  several  witnesses,  it  is  manltest  that 
the  llfeof  this  pooraflSlcted  man  was  of  no 
possible  pecuniary  value  to  Uriah  Crout  or 
to  his  family,  and  that  hedid  as  be  pleased, 
and  very  frequently,  if  asked  to  render  as- 
sistance In  any  way,  he  compiled  only  for 
a  compensation, — a  nickle,  a  dime,  or  a 
piece  of  tobacco.  In  this  connection,  it  is 
proper  that  this  report  should  make  Mome 
response  to  the  mass  of  testimony  bearing 
upon  the  treatment  of  Charles  Banks  in 
tlie  house  ot  his  committee.  Uriah  Crout 
took  Charles  to  his  house  at  Holley's 
creek  in  1856;  then  with  him  to  the  Ed- 
munds place,  In  1857  or '58;  and  then  to 
Leesville  In  1879;  and  Charles  remained  an 
inmate  of  his  committee's  house,  and  a 
member  of  his  committee's  family,  from 
1856  until  the  death  of  Uriah  Crout,  on 
January  1,  1886.  During  all  this  time 
Uriah  Crout  and  his  first  wife,  Sophy, 
twjated  their  unfortunate  charge  with  all 
the  consideration  that  could  have  been 
shown  to  one  of  their  own  children,  sim- 
ilarly afflicted,  and  they  required  their 
own  children  to  do  likewise.  Charles  was 
ordinarily  of  good  temper  and  good  be- 
havior, so  much  so  as  to  gain  the  affection 
of  those  with  wnom  he  was  thrown,  not- 
withstanding the  many  circumstances  of 
frequent  occurrence  which  tended  to  make 
him  a  repulsive  object.  But  he  was  not 
always  amiable.  His  temper,  ordinarily 
placid,  was  unrestrained  by  a  sound  mind, 
and  so  became  at  times  disagreeable  and 
violent,  even  to  the  extent,  on  one  or  two 
occasions,  of  rendering  him  dangerous. 
When  thus  yielding  to  his  animal  instincts 
he  was  hard  to  control,  and  offensive,— a 
sore  trial  to  those  who  were  about  him. 
He  was  at  all  times  self-willed  and  way- 
ward; to  cross  him  was  to  irritate  him. 
His  clothing  was  such  as  it  was  proper  for 
him  to  have.  It  occasionally  clad  insuffi- 
ciently, it  was  the  result  ot  his  own  way- 
wardness; if  sometimes  filthy,  it  was  not 
the  fault  ol  the  Crout  family.  His  lodg- 
ings were  in  no  sense  infprior  to  that  ot 
the  committee's  own  children.  No  differ- 
ence was  made  between  him  and  them,  and 
when  put  Into  a  room,  specially  built  for 
him,  it  was  a  necessity  caused  by  the  men- 
tal and  physical  condition  ot  the  poor 
idiot.  What  the  Crout  family  ate,  ha  ate. 
He  sat  at  the  same  table  when  he  would, 
was  fed  from  the  same  dishes,  helped  by 
the  same  hand,andhadasroucli  asany  one 
else  In  that  household,  his  plate  being  some- 
times the  first  supplied, — the  difference, 
it  any,  between  him  and  the  children  of 
Mr.  Crout  being  In  his  favor.  His  appetite 
not  being  regulated  by  any  Judgment  on 
his  part,  and  not  always  under  the  obser- 
vation or  control  ot  the  older  members  ot 
the  family,  his  habits  were  sometimes  dis- 
gustingly filthy.  To  remedy  this  evil,  at- 
tention was  given,  such  as  babies  require 
at  the  bands  ot  their  nurses;  and  the  testi- 


mony shows  that  often  Mrs.  Sophy  Crout 
and  others  performed  for  him  the  most 
menial  and  dii^gustiug  offices.  For  the 
same  reason  his  washing  bill  was  large, 
and  his  supply  ot  clothing  greater  than 
would  have  been  otherwise  necessary. 
Charles  Banks  was  also  afflicted  physical- 
ly. On  his  right  leg  was  a  running  sore, 
sometimes  worse  and  sometimes  better, 
but  never  healed.  This  sore  caused  his  leg 
and  foot  to  swell,  affected  his  gait,  and 
weakened  hismnscles.  Ithad  tobenursed 
and  tended,  washed  and  dressed,  and  all 
this  was  done.  Its  offensiveness  to  the 
smell  was  so  great  as  to  be  often  apparent 
to  mere  visitors  at  the  house  and  to 
passers-by  on  the  road-side.  The  main- 
tenance and  support  of  Chas.  Banks  re- 
quired rood,  lodging,  fuel,  washing,  cloth- 
ing, medicine,  doctors'  atten  tion,  and  other 
incidentals.  These  were  nil  paid  tor  by 
Uriah  Crout  during  his  lite-time  and  out 
ot  his  estate  after  his  death.  It  thus  ap- 
pears, and  I  so  find,  that  Chas.  Banks  re- 
ceived at  the  hands  ot  Ufiah  Crout  and  his 
two  wives,  and  his  children,  the  most  con- 
siderate, kind,  and  humane  treatment,  tar 
beyond  the  requirements  of  mere  duty. 
To  Mrs.  Sophy  Crout,  particularly,  was 
this  poor  imbecile  Indebted  for  many  an 
act  of  attention  and  care  which  must 
have  roused,  even  in  his  weak  mind,  it  he 
was  capable  of  entertaining  any  mental 
emotions,  a  ieellug  of  profound  gratitude. 
"On  January  1,  1857,'  Uriah  Crout,  as 
committee,  received  from  Levi  Shealy,  ad- 
niiulstrator  ot  the  estate  ot  Uriah  Inabi- 
net,  former  committee,  tlie  sum  of  two 
thousand  nine  hundred  and  twenty-six 
sixty-four  one-hundredth  dollars  belonging 
to  Charles  Banks.  What  was  done  with 
the  mouey  does  not  appear.  There  was 
some  testimony  on  the  part  ot  the  plain- 
tiff looking  to  a  charge  that  Uriah  Crout 
had  used  a  large  part  of  this  money  in 
purchasing  a  tract  ot  laud  from  Dr.  Ed- 
munds, but  such  was  not  the  fact,  as  is 
conclusively  shown  by  the  testimony  ot 
Dr.  Edmunds,  from  whom  this  tract  ot 
land  was  purchased.  Mr.  Crout  paid  Dr. 
Edmunds  for  this  land  In  October,  1856, 
partly  in  paper  ot  Dr.  Edmunds  bought 
up  for  the  purpose,  and  the  balance  in 
cash,  three  months  before  any  money  ot 
the  lunatic's  estate  was  received  by  Mr. 
Crout.  Uriah  Crout  was  a  man  of  large 
means  and  ot  the  highest  integrity  ot 
character.  There  Is  no  testimony  to  show 
that  Crout  used  this  money  for  his  own 
purposes.  But  whether  he  Invested  it, 
and,  it  so,  how  he  invested  it,  and,  if  lent 
out,  to  whom  it  was  lent,  and  when,  and 
tor  what  time,  does  not  appear.  All  tbis 
was  many  years  ago,  and  the  evidence  is, 
perhaps,  not  now  to  be  had.  At  any 
rate,  no  evidence  has  been  produced.  We 
must,  necessarily  be  governed  by  his  re- 
turns made  under  the  requirements  of  the 
law,  and  it  may  be  that  he  has  8uffere<l  in 
failing  to  show  what  was  done  with  this 
estate.  Regular  returns  were  made  by 
Uriah  Croat  down  to  the  year  1868,  in- 
clusive. Of  these  returns,  those  for  the 
years  1857  and  18J>8,  have  been  lost  through 
the  casualties  of  war.  Turning  to  the 
returns  tor  1859,  filed  January  12, 1860,  we 
find  that  the  committee  charges  himselt 
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with  a  principal  Bnm  of  only  f  2,675.95, 
wbtcb  is  $350.69  letw  tban  the  sum  re- 
ceived on  January  1,  1857.  How  this 
amount  out  of  the  corpus  was  consumed 
does  not  appear  with  certainty,  but,  un- 
der the  cirenmatancee,  the  right  to  charge 
coiumisslons,  the  probability  of  a  r.onnsel 
fee  bavins  been  paid  to  Mesnrs.  Carroll 
&Bacon,  the  returns  having  been  made  to 
the  proper  ofHce  and  since  lost,  and  the 
commissioner  in  equity  having  approved 
the  returns  of  1859,  I  find  as  a  fact  that 
this  amount  of  f350.69  was  expended  for 
such  items  as  were  properly  chargeable 
to  the  corpiiB  of  the  estate,  and  that  on 
January  1,  1859,  the  true-  corpus  was 
$2,575.95,  together  with  interest,  |51.72,  up 
to  that  date.  The  committee  expended 
for  bis  cestui  que  trust  the  following 
sums:  $150.47 in  1859. $178.28  in  1860,  $177.- 
79  In  1861,  $245.89  in  1862,  $407  in  1863,  $778.- 
28  In  1864,  $287.90  in  1865,  $171.25  in  1866, 
$132.40  in  1867.— all  of  which  expenditures 
were  reasonable  and  necessary  to  the 
proper  support  and  maintenance  of  the 
idiot.    But  the  expenditures  of  1863  and 

1864.  and   $130.50  of  the    expendltares  of 

1865.  bad  relation  to  Confederate  money, 
which  amounts  in  excess  of  the  interest 
received,  when  scaled  according  to  Cor- 
bin's  bill,  were  equivalent  to  $231.66  for 
1863,  $266.32  for  1864,  and  $162.62  for  1865. 
The  credits  claimed  In  the  returns  of  1863 
and  1864  include  $600  for  board  of  the  idiot 
at  the  house  of  his  committee.  For  the 
years  1S68  to  1887,  both  Inclusive,  we  have 
no  testimony  as  to  what  was  actually 
expended,  and  the  witnesses  diff'*"  In  their 
estimates.  But,  from  the  preponderance 
of  the  evidence  based  upon  estimates.  $195 
a  year  for  the  idiot's  support  during  the 
years  1868  to  1887,  both  inclusive,  was 
reasonable.  This  is  slightly  in  excess  of 
the  annual  income  on  the  then  reduced 
corpus,  and  is  about  $33  a  year  in  excess 
of  the  average  for  the  five  years  of  1859, 
1860. 1S61, 1866,  and  1S67,  and  nearly  $17  in 
excess  of  the  largest  expenditures  of  any 
year  in  wbicb  Confederate  prices  did  not 
prevail.  There  is  no  testimony  to  the 
point  that  living  was  higher  after  1867 
than  before  the  war,  or  during  the  years 
1866  and  1867.  or  of  additional  expendi- 
tures then.  Under  these  circumstances, 
the  committee  should  not  be  allowed  cred- 
it for  more  than  the  annual  income,  this 
credit  to  include  all  expenditures  and 
charges.  I  further  find  that  Confederate 
money  was  the  only  currency  in  this  state 
from  January  1,  1862,  to  May  1,  1865;  that 
it  was  freely  taken  and  freely  paid  by  all; 
that  officers  of  the  court  received  it  with 
the  sanction  of  the  court;  that  it  was  re- 
garded in  the  community  as  unpatriotic 
to  refuse  it;  that  prior  to  1864  it  was  re- 
ceived by  everybody,  with  very  few  excep- 
tions; that  Confederate  money  in  hand  in 
1864 was  enormously  taxed  if  not  funded; 
that  Confederate  bonds  were  generally 
regarded  as  government  securities,  and  a 
desirable  investment,  nrlah  Crout  made 
provision  in  his  will  for  the  support  of 
Charles  Banlcs.  Charles  Banks  died  Jan- 
nary  1,  1888,  and  his  burial  expenses 
amounted  to  $60.  On  the  ex  parte  peti- 
tion of  Uriah  Crout,  an  ord?r  was  passed 
by  Chancellor  Cabkoll  on  June  27, 1864, 


permitting  said  Crout  to  charge  $300  a 
year  tor  the  board  of  Charles  BauKs  dur- 
ing the  years  1863  and  1864,  this  sum  and 
necessary  expenditures  to  be  deducted 
from  the  corpus  after  exhausting  the  in- 
terest account.  On  July  1,  1864,  Cbaries 
Banks,  by  bis  next  friend,  George  L. 
Banks,  (his  brother,)  filed  his  bill  in  equi- 
ty, calling  Uriah  Crout  to  account  for  his 
administration  of  the  trust-estate.  Uriah 
Crout  answered,  claiming  that  by  invest- 
ment of  $1,500  of  the  idiot's  money  in  Con- 
federate bonds,  (which  were  produced,) 
and  by  his  large  expenditures  during  the 
years  1862  to  1865.  Inclusive,  the  entire  es- 
tate of  the  idiot  had  been  exhausted.  Aft- 
er testimony  taken  In  that  suit,  a  com- 
promise was  agreed  upon  between  the  so- 
licitors and  signed  by  George  L.  Banks 
and  rjriah  Crout.  to  the  effect  that  the 
action  should  be  discontinued,  Uriah 
Crout  to  be  discharged  from  all  account- 
ability for  the  lunatic's  estate,  and  to  sup- 
port him  for  the  remainder  of  his  life.  'An 
order  or  decree  approving  this  arrange- 
ment was  prepared  and  consented  to,  but 
never  presented  to  the  judge  for  signa- 
ture, probably,  because  the  then  judge  of 
this  circuit  bad  been  of  couusei  In  the 
cause.  Some  of  the  family  of  Charles 
Banks  knew  of  this  suit.  George  L.  Banks 
is  a  distributee  of  Charles'  estate. 

" Uriah Croutmade  an  investment  of  $1,- 
600  in  Confederate  bonds  in  1864.  It  does 
not  appear  that  Crout  then  had  properly 
in  hand  $1,500  of  the  idiot's  estate  in  Con- 
federate money. 

"From  the  facts  as  thus  found,  the  fol- 
lowing are  my  conclusions  of  law:  (1) 
That  Uriah  Crout  is  chargeable  with 
twenty-flve  hundred  and  seventy-five 
ninety-five  one-hundredth  dollars  princi- 
pal, and  fifty-one  seventy-two  one-hun- 
dredth dollars,  interest,  on  January  1, 1859, 
properly  reduced  to  twenty-four  hundred 
and  seveuty-four  forty-fourone-huudredth 
dollars  principal  on  January  1, 1865,  with 
interest  thereafter  on  said  principal  sum; 
but  be  is  not  chargeable  with  anything 
on  account  of  the  labor  or  services  of  his 
idiot  charge.  (2)  That  said  committee  Is 
entitled  to  credit  on  his  account  for  the 
several  items  mentioned  in  ExhH)ltV,  here- 
with filed  as  a  part  of  this  report.  (3). 
The  proceeding  entitled  'Ex  parte  Banks' 
is  admissible  in  evidence  in  this  case  to 
the  point  that  the  committee  was  au- 
thorized to  use  a  part  of  the  princlpiil  of 
the  trust-estate,  and  the  decree  in  that  pro- 
ceeding authorizes  an  encroachment  on 
the  corpus  of  Charles  Banks'  estate  so  far 
as  necessary.  (4)  That  the  cause  entitled 
'Charles  Banks,  by  next  friend,  George  L. 
Banks,  against  Uriah  Crout.'  does  not  op- 
erate as  an  estoppel  by  record  or  in  pais 
upon  the  plaintiff  in  tbisaction.  (5)  That 
the  answer  of  Uriah  Oout  In  said  last- 
mentioned  cause  is  not  evidence  in  this 
case  against  the  plaintiff  here  of  any  mat- 
ters of  fact  alleged  in  said  answer.  (6) 
That  the  effect  of  the  aKreement  between 
George  L.  Banks  and  Uriah  Crout  upon 
the  rights  of  George  L.  Banks  cannot  be 
determined  in  this  action.  (7)  That  the 
administrators  of  Charles  Banks  are  not 
chargeable  with  laches  in  instituting  this 
action,  nor  are  the  distributees  ot  bis  es- 
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tate  chargeable  with  laches  In  falling  at 
an  earlier  day  to  come  Into  court  as  next 
friend  of  Charles  Banks,  and  in  his  name 
demand  an  accounting  from  Uriah  Grout 
of  an  estate  In  which  they  or  their  chil- 
dren would  someday  probably  acquire  an 

.Interest,  (8)  That  there  being  no  evidence 
that  Confederate  money  belonging  to  the 
estate  of  Charles  Banks,  beyond  the  an- 
nual collections  of  interest,  was  properly 
In tue bands  of  Uriah  Grout,  either  by  hav- 
ing been  collected  for  the  necessity  of  the 
Idiot  or  received  from  the  outstanding  se- 
curities which  afterwards  became  worth- 
iest*, and  there  being  no  evidence  as  to 
bow  the  idiot's  money  was  invested,  it 
cannot  be  assumed  that  the  securities 
called  in  were  mere  notes  of  band,  upon 
which  the  committee  realized  only  par  In 
Confederate  money,  and  therefore  the  pay- 
ment in  1S68  In  excess  of  the  interest  re- 
ceived should  be  scaled  as  of  the  value  of 
Confederate  money  on  .luly  1,  1863;  the 
payment  In  1864,  in  excess  of  the  interest 
received,  should  be  scaled  as  of  the  value 
of  Confederate  money  on  July  1,  1864; 
and  the  payments  during  the  first  four 
months  of  1865,  according  to  the  average 
value  of  Confederate  money  during  that 
period.  (9)  That  for  the  same  reason  the 
investment  of  fifteen  hundred  dollars  in 
Confederate  States  bonds  in  1864  candot 
be  sustained.  (10)  That  the  plaintiff  is 
entitled  to  Judgment  against  the  defend- 
ants as  administratrices  of  Uriah  Grout 
tor  two  thousand  eight  hundred  and  for- 
ty-six seventy-five  one-hundredth  dollars, 
together  with  interest  on  two  thousand 
four  hundred  and  seventy -four  forty-four 
one-h  undredth  dollars  from  May  1 ,  1890,  un- 
til judgment  entered,  and  for  costs  as  per 
statement  herewith  filed  as  Exhibit  T  to 
this  report.  (11)  That  the  defendants  are 
entitled  to  nothing  on  their  counter-claim. 
"I  will  briefly  state  the  reasons  which 
have  Induced  the  above  conclusions  of 
law,  or  such  of  them  as  were  seriously  con- 
tested in  the  arguments  made  before  me: 
A  lunatic  or  an  Idiot  is  Incapable  of  con- 
ducting or  directing  a  suit,  and.  It  be  sues 
at  all.  It  must  be  by  his  next  friend,  upon 
whom  the  court  will  rely  for  assistance  in 
the  action,  and  to  whom  resource  may  be 
bad  for  the  payment  of  the  costs.  But, 
in  such  case  the  court  itself  will  look  to 

■  the  interests  of  the  idiot,  and  decree  what 
is  to  his  best  advantage  without  regard 
to  the  next  friend's  consent.  The  right  of 
a  next  friend  to  appearin  court  as  the  rep- 
resentative of  a  lunatic  gives  the  next 
friend  no  authority  to  make  contracts  for 
the  lunatic,  or  enter  into  compromises 
affecting  his  estate.  Only  the  court  of 
equity  could  do  that.  It  the  proposed 
consent  decree  in  Banks  v.  Crout  had  been 
presented  to  the  judges  of  theclrcultcourt. 
It  might  have  been  signed  or  it  might  not. 
Not  having  been  signed  it  comes  before  us 
with  no  assent  of  the  lunatic,  or  of  the 
court  acting  for  him,  and  no  Individual 
was  clothed  with  power  to  bind  the  luna- 
tic. A  fortiori,  the  answer  of  Uriah  Crout, 
in  that  action,  cannot  be  Introduced  asevi-. 
dence  against  the  porsonal  representative 
of  Charles  Banks  in  this  action,  even  as  to 
the  points  upon  which  the  allegations  of 
the  answer  were  strictly  responsive  to  the 


charges  of  the  bill.  It  seeras  to  me  that 
George  L.  Banks  should  be  excluded  from 
recovering,  directly  or  Indirectly,  from 
Uriah  Crout  any  portion  of  the  estate  of 
Charles  Banks,  and,  If  tjeorge  was  a  party 
to  this  action,  I  would  have  reported  that 
defendants  were  entitled  to  receive  credit 
for  the  share  of  George  L.  Banks  In  the 
net  estate  of  Charles;  but,  as  he  is  not  a 
party,  his  rights  cannot  be  concluded 
now.  It  was  earnestly  contended  before 
me  that  this  plaintiff  and  the  distributees 
of  Charles  Banks'  intestate  estate  are 
barred  by  laches  from  now  presenting  this 
demand.  But  In  view  of  the  fact  that 
none  of  the  distributees  bad  any  interest 
in  Charles  Banks'  estate  prior  to  January 
1,1888,  and  that  this  action  was  instituted 
wltliin  a  lew  months  thereafter,  this  de- 
fense cannot  be  sustained.  The  fact  that 
any  one  of  these  distributees  would  have 
been  permitted  to  act  as  next  friend  for 
Charles  Banks,  and  in  his  name  call  upon 
Uriah  Crout  for  an  accounting  and  discov- 
ery of  the  trust-estate,  did  not  so  impose 
such  a  proceeding  upon  tbem  as  a  duty  as 
to  subject  them  to  the  charges  of  laches 
for  not  having  done  It.  In  an  accounting 
by  a  committee  for  his  administration  of 
his  lunatic's  estate,  the  burden  Is  upon 
the  committee  to  make  a  full  disclosure. 
If  his  returns  make  such  a  disclosure,  they 
will  be  evidence  In  his  behalf,  after  the 
lapse  of  years  and  the  losses  of  time.  If 
he  falls  to  make  a  full  exhibit  of  his  ad- 
ministration annually  to  the  court  of  equi- 
ty, the  time  may  come  when  he  will  have 
to  suffer  for  the  want  of  evidence  to  prove 
the  legal  management  of  the  trust.  In 
this  case,  Mr.  Crout  was  an  upright, 
honest  man,  but,  when  he  took  possession 
of  this  money  of  Charles  Banks,  the  then 
latest  utterance  of  the  highest  court  in 
South  Carolina  justified  the  belief  that  it 
was  not  improper  for  a  trustee  to  use  for 
his  own  purposes,  and,  under  the  securi- 
ties of  his  own  bond,  the  money  of  his 
cestui  que  trust.  Sweet  v.  Sweet,  Speer, 
Eq.  311.  Mr.  Grout's  high  character  can- 
not, therefore,  as  matter  of  law,  raise  a 
presumption  that  he  did  not  use  Charley's 
money  for  his  own  purposes.  Or,  if  it  be 
conceded  that  this  money  was  invested, 
there  being  not  a  tittle  of  testimony  to 
show  In  what  securities,  the  burden  im- 
posed by  law  upon  the  trustee  cannot  be 
relieved  by  mere  inference  that  he  Invested 
it  by  lending  it  to  his  neighbors  on  well- 
secured  notes.  Why  may  it  not  have  been 
invested  In  state  bonds  or  stock,  railroad 
mortgage  bonds,  or  other  securities? 
Pope  V.  Mathews,  IS  S.  C.  468.  In  the 
absence  of  all  testimony— all  showing  by 
the  committee  In  his  returns— as  to  the 
status  of  thecorpusof  the  Idiot's  estate,  it 
cannot  be  assumed  that  the  securities  con- 
verted into  the  money,  in  1863  and  1864, 
were  not  securities  which  felt  the  appre- 
ciation of  values  then  prevailing  as  to  all 
articles  of  commerce  or  exchauge.  To 
give  committee  credit  for  the  full  amount 
in  good  money  of  all  his  payments  during 
those  years  would  be  to  assume  that  be 
had  previously  invested  the  idiot's  money, 
and  that  the  securitlrs  in  which  he  had  so 
Invested  could  be  converted  into  currency 
only  at  their  face  value,  an  assuOiption 
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not  inconsistent  v^ith  bis  returns  or  the 
testimony,  but  not  supported  by  such  evi- 
dence. It  would  be  changing  tbe  burden 
ot  proot  as  fixed  by  the  la  w.  To  the  ex- 
tent ot  the  interest  received,  which  must 
have  been  in  Confederate  money,  I  have 
given  bim  {uU  credit;  only  tbe  balance  has 
been  sealed.  As  these  payments  cover  the 
period  ot  a  year,  without  more  speclQc 
date  in  most  instances,  I  have  taken  the 
1st  day  of  Jnly  as  tbe  average  date  of 
them  all.  As  to  the  Confederate  invest- 
ment. This  question  has  surely  perplexed 
the  sontbern  courts  since  the  war.  Even 
In  our  own  state  the  decisions  are  not  in 
accord.  In  Woniack  v.  Austin,  1  S.  C.  440, 
Moses,  0.  J.,  characterizes  Confederate 
bonds  as  '  the  issues  not  of  a  recognized 
government,  but  of  one  endeavoring  to 
assert  and  maintaia  its  independence  by 
waging  war  against  the  United  States.' 
This  may  be  a  correct  post  bettum  view 
of  the  matter,  but  in  1864  they  were  re- 
garded throughout  the  south,  as  the  se- 
curities of  an  establlstaed  government, 
which  was  sure  to  succeed  in  driving  off  a 
foreign  invader  then  waging  a  war 
against  her  or  on  her  own  soil.  Wb^n  the 
case  of  Koon  v.  Munro,  11  S.  C.  139,  was 
brought  before  tbe  court,  a  careful  consid- 
eration was  given  to  the  question,  and 
rules  laid  down  which  have  since  been  ad- 
hered to.  In  the  subsequent  cases  of  Wil- 
son V.  Braddy,  16  S.  C.  520;  Hyatt  v.  Mc- 
Burney,  18  S.  C.  213;  and  Brabham  v. 
Crosland,  25  8.  C.  535,  1  S.  E.  Bep.  33,— 
the  court  have  clearly  and  strongly  de- 
clared tbe  sound  equitable  principle  that 
tbe  conduct  of  trustees  in  accepting  Con- 
federate money  in  payment  of  ante  bel- 
Inm  sefcnrlties  mast  be  determined  in  the 
light  of  that  time,  and  not  In  the  light  of 
subsequent  events.  Some  of  these  condi- 
tions have  been  as  strongly  Stated  in  those 
cases  as  they  have  been  strongly  stated 
in  tbe  testimony  taken  by  me  in  this  case; 
but  there  are  some  other  facts,  not  stated 
In  those  cases,  nor  in  this  testimony,  but 
matters  of  history,  which,  it  seems  to  me, 
have  been  overlooked,  or  not  given  their 
due  weight.  Those  facts  are:  (1)  That 
our  courts  have  alwaj's  regarded  govern- 
ment securities  as  the  most  approved  fund 
for  tbe  investment  of  trust  funds,  «o  that 
tbe  conversion  of  personal  notes,  secured 
by  solvent  securities,  or  mortgages  of 
land,  into  government  securities,  would 
not  be  considered  a  breach  of  trust.  (2) 
That  Confederate  bonds  were  the  securi- 
ties ot  a  gov3mment  then  recognized  bythe 
legislature  and  courts  of  this  state,  and 
regarded  by  our  people  as  established,  and 
whose  Independence,  it  was  confidently  be- 
lieved, would  surely  be  acknowledged  at 
some  future  day  by  the  United  States  and 
all  other  nations  of  the  earth.  The  mere 
suggestion  of  a  doubt  upon  this  point 
aroused  a  wave  of  Indignation  against  a 
distinguished  member  of  the  Confederate 
congress  from  South  Carolina,  late  in  I8t>4. 
(3)  That  no  one  knew  or  could  possibly 
foretell,  even  as  late  as  1864,  whether  the 
war  would  last  one  year,  five  years,  or 
ten  years  longer.  And  yet  It  was  In  tbe 
light  of  these  facts  that  trustees  received 
Confederate  money  and  invested  in  Con- 
ederate  bonds.    Nevertheless,  tbs  parties 


to  this  cause  are  entitled  to  my  Judgment 
npon  the  law  as  It  is.  .\nd  my  Judgment 
Is  that,  under  the  law  of  this  state,  a 
trustee  will  be  sustained  In  an  investment 
of  trust  money  in  Confed«rate  bends  only 
where  he  rightfully  had  Confederate  money 
in  hand  for  Investment,  and  that  such 
money  was  rightfully  in  hand  only  where 
it  was  received  In  payment  for  a  Confed- 
erate contract,  in  tbe  collection  of  doubt- 
ful securities,  or  to  meet  the  necessities  of 
the  trust-estate,  or  for  the  payment  of 
such  claims  against  the  estate  as  could 
be  liquidated  with  that  currency.  Find- 
ing no  evidence  to  bring  the  receipt  of 
Confederate  money  by  Uriah  Crout  for 
Charles  Banks*  estate  under  these  excep- 
tions, I  have  been  forced  to  find,  as  mat- 
ter of  law,  that  the  interest  receipts  of 
Uriah  Crout  in  1863  and  1864  were  the  only 
Confederate  money  rightfully  In  his  hands 
as  trustee,  and  that,  therefore,  bis  invest- 
ment In  Confederate  bonds  must  be  disal- 
lowed," 

Exceptions  being  filed  to  the  report,  the 
court,  after  argument  thereon,  rendered 
the  following  decree: 

"This  Is  one  of  the  many  cases  aris- 
ing since  tbe  war  Involving  the  liability 
of  trustees  for  investments  during  the 
war  in  Confederate  bonds.  Uriah  Crout 
was  duly  appointed  committee  of  Charles 
Banks,  a  lunatic,  in  1856,  and  on  the 
Ist  of  .January,  1857,  he  received  f2.926.- 
64,  as  tbe  corpus  ot  tbe  estate  of  Charles 
Banks.  Uriah  Crout  died  testate  in  Jan- 
uary, 1886,  and  the  defendants  adminis- 
tered upon  his  estate  cum  testamento 
annfixo.  Charles  Banks,  tbe  lunatic,  died 
Intestate  in  January,  1888.  This  action 
was  Instituted  during  the  year  1888,  by 
the  plaintiffs,  as  administrators  of  Charles 
Banks,  against  tbe  defendants,  as  admin- 
istratrices of  Uriah  Crout,  for  on  account 
by  defendants  of  tbe  estate  of  Charles 
Banks  received  by  Uriah  Crout  as  commit- 
tee. The  complaint  questions  tbereasona- 
blenessof  thecharges  made  by  tbecommit- 
tee  for  the  maintenance  of  Charles  Banks. 
Tbe  plaintiffs  further  allege  that  Charles 
Banks  performed  services  for  his  committee 
from  the  date  of  his  appointment  to  the 
date  of  the  death  of  tbe  committee  which 
were  reasonably  worth  the  sum  of  $200 
per  annum,  for  which  amounts  plaintiffs 
also  demand  judgment  against  the  defend- 
ants. Tbe  defendants  admit  In  their  an- 
swer that  their  testator,  Uriah  Crout,  re- 
ceived the  amount  alleged  in  the  com- 
plaint as  committee  of  Charles  Banks,  but 
they  deny  that  Charles  Banks  rendered 
any  service  to  said  committee  of  pecuniary 
value,  or  that  the  credits  claimed  bythe 
said  committee  for  tbe  maintenance  of 
Charles  Banks  were  unreasonable.  De- 
fendants further  allege,  as  aflirraative  de- 
fense, (1)  that  a  large  part  of  tbe  corpus 
of  the  lunatic's  estate  has  perished  In  the 
form  of  Confederate  bonds  in  tbe  hands  of 
Uriah  Crour,  the  committee;  (2)  that  the 
remaining  portion  of  the  estate  of  Charles 
Banks  during  tbe  war.  and  immediately 
thereafter,  was  used  under  the  direction  of 
the  court  of  equity;  (3)  that  all  matters 
brought  into  controversy  In  this  action 
have  been  compromised  and  settled  under 
agreement  entered  into  Jnly  11, 1870,  be- 
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tween  Charles  Bunks,  by  his  next  friend, 
George  L.  Banks,  and  Uriah  Crout,  as 
committee, In  a  caase  filed  July  1,1869, and 
then  pending  In  the  court  of  equity  for 
LexlnRtoh  county;  (4)  that  defendants 
have  luUy  administered  their  testator's 
estate  with  the  exception  of  one  asset, 
amounting  to  $1,000,  without  any  notice  of 
plaintiffs'  claim.  By  way  of  counter-claim, 
defendants  set  up  a  demand  for  the  sup- 
port of  Charles  Banks  from  the  date  of  the 
committee's  last  return,  In  18&4,tothedate 
of  bis  death,  in  1868,  and  for  burial  ex- 
penses. Plaintiffs,  in  reply,  deny  the  de- 
fendants' counter-claim.  It  was  referred 
to  R.  W.  Shand,  us  referee,  to  take  the  tes- 
timony and  to  hear  and  determine  all  of 
the  issues  raised  by  the  picadinKS.  B.  F. 
Banks,  one  of  the  plaintiffs,  died  after  the 
first  reference,  and  the  action  thereafter 
proceeded  in  the  name  of  H.  A.  Clark,  as 
surviving  administrator.  The  referee 
finds,  as  matter  of  fact,  that  Charles  Banks 
did  not  render  services  of  any  pecuniary 
value  to  Uriah  Crout,  committee,  and 
there  is  no  exception  to  said  finding  by 
the  referee.  The  defendants  claimed  credit 
for  f  1,500  of  Charles  Banks'  estate  alleged 
to  have  been  Invested  in  1864  by  the  com- 
mittee In  Confederate  bonds.  The  referee 
reports  that  it  does  not  appear  that  the 
committee  then  properly  had  f  1,500  of 
Confederate  money  of  tbc  lunatic's  estate 
in  his  hands,  and  concludes  that  the  de- 
fendants are  not  entitled  to  credit  for  f  1,- 
500  in  the  accounting.  To  this  the  defend- 
ants have  excepted.  It  appears  that  up- 
on the  ex  parte  petition  of  Uriah  Crout,  on 
the  27tb  of  June,  1864,  the  court  passed  an 
order  permitting  said  Crout,  as  committee, 
to  charge  f 300  per  annum  for  the  board  of 
Charles  Banks  for  the  years  1863  and 
1864,  which,  with  other  necessary  expendi- 
tures, were  to  be  deducted  from  the  cor- 
pas  of  the  trust-estate,  after  exhausting 
the  interest  account.  The  referee  con- 
cludes that  this  proceeding  is  only  admis- 
sible as  evidence  in  this  case  to  show  the 
authority  of  the  committee  for  applying 
a  portion  of  the  corpus  of  the  estate  to 
the  malntcunnce  of  the  lunatic.  It  ap- 
pears that  on  July  1, 1869,  Charles  Banks, 
by  his  next  friend,  George  L.  Banks,  (his 
brother,)  filed  a  bill  in  the  court  of  equity 
for  Lexington  district  against  Uriah 
Crout,  committee,  calling  upon  said  com- 
mittee to  account  tor  the  administration 
of  the  estate  of  Charles  Banks,  in  which 
suit  the  issues  raised  were  substantially 
the  same  as  those  raised  in  this  action. 
Uriah  Crout,  In  his  answer  to  said  bill,  al- 
leged that  the  estate  of  Charles  Banks  had 
become  exhausted  by  an  Investmentof  $1,- 
500  In  Confederate  bcmds,  (which  were  pro- 
duced,) and  by  expenditures  on  behalf  of 
said  Charles  Banks  from  1862  to  18G5  In- 
clusive. After  the  reference  and  tlie  taking 
of  testimony  in  said  cause  said  suit  was 
compromised  and  settled  under  an  agree- 
ment signed  by  George  L.  Banks  and  Uriah 
Crout.  to  the  effect  that  Uriah  Crout  would 
support  Charles  Banks  during  the  remain- 
der of  his  life,  and  that  he  (Uriah  Crout) 
was  therefore  to  be  discharged  from  lia- 
bility on  account  of  his  trust.  An  order 
or  decree  approving  of  said  settlement 
was  prepared  and  consented  to,  but  was 


never  signed  by  the  court,  owing  probably 
to  the  fact  that  the  then  jndge  of  the  fifth 
circuit  (S.  W.  Melton)  was  of  counsel  for 
tbe  plaintiffs  in  said  cause.  It  further  ap- 
pears that, in  pursuance  of  said  agreement 
for  the  settlement  of  said  suit,  Uriah  Crout 
up  to  his  death  maiutatned  Charles  Bunks, 
and  in  his  will  provided  for  such  mainte- 
nance thereafter  during  the  life-time  of 
Charles  Banks.  Therefereeconcludedthat 
the  answer  of  Uriah  Crout  in  said  former 
action  Is  not  evidence  against  the  plaintiR 
in  this  action,  and  that  the  former  action 
does  not  operate  as  an  estoppel  by  rec- 
ord or  in  pais  upon  tbe  plaintiffs  in  this 
action.  To  this  the  defendants  have  ex- 
cepted. The  referee  further  concluded 
that  tbe  effect  of  the  agreement  between 
George  L.  Banks  and  Uriah  Crout  under 
the  settlement  of  the  former  action,  upon 
tbe  rights  of  George  L.  Banks,  as  a  <lis- 
tributeeof  Charles  Banks,  cannot  be  deter- 
mined in  this  action.  To  this  conclusion 
defendants  have  excepted.  The  referee 
further  concludes  that  neither  the  admin- 
istrator nor  the  distributees  of  Charles 
Banks  are  chargeable  with  laches.  To 
this  conclusion  defendants  have  excepted. 
The  referee  applied  the  scale  according  to 
the  Corbin  bill  to  payments  by  thecommit- 
tee  In  excess  of  the  interest  received  for  tbe 
years  1863  and  1864,  and  during  the  first 
four  months  of  1865.  To  this  defendants 
have  excepted.  From  1868  to  1887,  inclu- 
sive, the  referee  allowed  credit  for  the 
maintenance  of  Charles  Banks  at  the  rate 
of  ?195  per  annum.  To  this  defendants 
have  excepted.  Tlie  referee  finds  that  de- 
fendants are  not  entitled  to  anything  on 
their  counter-claim.  The  referee  finally 
concludes  that  the  plaintiff  is  entitled  to 
judgment  agninst  the  defendants,  as  ad- 
ministratrices of  Uriah  Crout,  f^r  $2,846.70 
with  Interest  on  $2,470.44  from  May  1,1890, 
and  for  costs  as  per  statement  filed  with 
the  report  as  Exhibit  Y.  To  this  conclu- 
sion defendants  have  excepted. 

"Tlie  cause  came  on  to  be  heard  upon 
the  referee's  report  and  defendants'  excep- 
tions to  said  report.  Before  considering 
the  defendants'  exceptions.  It  is  pro|>er  to 
refer  briefly  to  the  enviable  reputation 
for  integrity  sustained  by  the  committee 
up  to  his  death,  the  nature  of  tlie  un- 
fortunate lunatic's  afflictions,  as  well  as 
to  the  exceptionally  humane  treatment 
of  the  lunatic  by  the  deceased  committee 
and  the  meniliers  of  his  family.  From 
1856  up  to  the  close  of  the  war,  Uriah 
Crout,  the  deceased  committee,  was  re- 
garded as  one  of  the  wealthiest  citizens 
of  Lexington  district,  and  up  to  his  death. 
In  1886,  ho  enjoyed  a  reputation  for  scru- 
pulous honesty  in  all  bis  boalness  trans- 
actions. According  to  one  of  the  wit- 
nesses, 'bis  honesty  was  bis  religion.'  At 
the  time  that  Uriah  Crout  was  appointed 
the  committee  of  Charles  Banks  (1856)  he 
took  the  said  Charles  Banks  to  his  home, 
and  continued  to  maintain  and  care  for 
this  poor  unfortunate  lunatic,  as  a  mem- 
ber of  his  family,  up  to  the  period  of  bis 
(Crout's)  death,  in  1886.  Uriah  Croutalso 
provided  In  his  will  for  the  comfortable 
maintenance  of  Charles  Banks  after  his 
(CYout's)  death.  Charles  Banks  had  been 
adjudged  a  lunatic,  but  in  point  of  tact 
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was  more  of  an  idiot,  when  taken  charge 
of  by  Uriah  Crout.  He  was  about  37  years 
of  age.  of  a  large  frame,  and  was  afiliet- 
ed  with  a  sore  leg.  Having  no  reason  to 
control  bis  appetite,  Charleu  Banks  was, 
at  times,  disgustingly  filthy  in  his  hahits. 
Bis  helpless  and  offensive  condition  fre- 
qaently.demanded  the  most  menial  atten- 
tion. These  disagreeable  services  were 
rendered  by  Uriah  Crout  and  bis  family 
from  1856  up  to  the  death  of  Uriah  Crout, 
in  1886.  The  referee  finds  that  during  all 
of  this  period,  and  under  such  trying  clr- 
comstances,  this  uufurtunate  creature 
was  treatei]  with  the  most  humane  con-^ 
Bideration  by  Uriah  Crout  and  the  mem- 
bers of  his  family.  The  evidence  shows 
that  Uriah  Crout  exhibited  a  tender  con- 
sideration for  the  comfort  of  his  unfortu- 
nate cestui  que  trust,  far  beyond  that 
osnally  manifested  by  a  committee  who 
is  not  related  to  his  cestui  que  trust. 
Some  of  the  defendants'  exceptions  merely 
allege  that  the  referee  erred  in  ascertain- 
ing th?  balance  reported  to  be  due  on  the 
accounting,  without  indicating  any  spe- 
ciflc  error  in  said  accounting.  ThespeciSc 
errors  alleged  in  the  exceptions  to  the  ac- 
counting are  (1)  the  failure  of  the  referee 
to  allow  credit  for  the  fl,500  invested 
in  1864  by  the  committee  in  Confederate 
bonds;  (2)  the  scaling  of  certain  pay- 
ments made  by  the  committee  In  the  years 
1863  and  1864  and  1865;  and  (3)  as  to  the 
amount  of  compensation  allowe<I  the  com- 
mittee by  the  referee  for  the  maintenance 
of  Charles  Banks.  Did  the  referee  err  In 
not  allowing  the  deceased  committeecred- 
it  for  $1,500  invested  in  1864  In  Confederate 
bonds?  It  appears  that  Uriah  Crout.  as 
committee,  made  annual  returns  to  the 
commissioner  in  equity  for  Lexington 
district.  In  his  return  for  1864.  tiled  Feb< 
roary  10, 1865,  is  the  following  entry .  '  In- 
vested in  7  per  cent.  Confederate  bonds, 
Nob.  17.515,  18,499,— $1,500.'  It  also  ap- 
pears that  two  Confederate  bonds,  one 
for  $1,000  and  the  .other  for  $500,  were 
produced,  and  the  commissioner  In  equity 
signed  on  each  of  said  bonds  the  follow- 
ing indorsement:  'Entered  in  return  of 
Uriah  Crout,  committee  of  Charles  Banks, 
in  1865.'  It  appears  that  the  two  Con- 
federate bonds.  Indorsed  by  the  com- 
missioner as  aforesaid,  were  produced  In 
the  former  snit  of  Charles  Banks,  by  next 
friend,  v.  Uriah  Grout,  committee,  filed 
July  1, 1869,  as  aforesaid,  and  were  found 
in  the  record  in  the  said  suit.  Underthese 
facts  and  circumBtancee,  and  in  considera- 
tion of  the  well-eBtablished  reputation  of 
Uriah  Crout  for  integrity  and  uprightness 
In  his  liusinesB  transactions,  I  am  satis- 
fled  that  Uriah  Crout  held  in  good  faith 
the  two  Confederate  bonds,  as  committee 
for  Charles  Banks.  To  bold  otherwise 
wonld  cast  a  reflection  upon  the  memory 
of  Uriah  Crout  that  could  not  be  Justifled 
under  the  facts  and  circumstances  devel- 
oped by  the  evidence  in  this  case.  But,  as 
I  understand  the  rule  established  in  this 
state,  relating  to  investments  by  trustees 
in  Confederate  bonds,  it  must  not  only 
appear  that  the  trustee  acted  in  good 
faith,  but  it  must  also  appear  that  the 
money  alleged  to  have  been  so  inyested 
was  at  the  time  of  said  investment  act* 
v.l38.E.no.24— 39 


ually  and  'rightfully'  in  the  bands  of  the 
trustee.  Koon  v.  Munro,  11  S.  C.  149; 
P'lncli  V.  Finch,  28  S.  C.  165.1  The  invest- 
ment is  set  up  in  this  case  by  way  of  af- 
firmative defense,  and  the  burden  is  upon 
the  defendants  to  show  the  circumstances 
under  which  the  trustee  came  into  posses- 
sion of  the  fund  alleged  to  have  been  in- 
vested In  1864,  to  enable  the  court  to  de- 
termine whether  the  investment  can  be 
sustained  under  the  established  rule  as 
above  cited  The  evidence  fails  to  show 
that  tlie  deceased  committee  ever  invested 
the  corpus  of  Charles  Bunks'  estate  re- 
ceived January  1, 1857. 

"It  does  not  appear  that  the  deceased 
committee  'rightfully'  had  any  of  the 
corpus  in  his  hands  in  1864.  This  defect  In 
the  evidence  cannot  be  supplied  by  legal 
presumption  in  favor  of  the  deceased  trus- 
tee on  account  of  lapse  of  time.  It  is 
probable  that,  if  Uriah  Crout  was  alive, 
he  could  furnish  evidence  that  defendants 
cannot  produce.  The  rigid  application  of 
the  above  rule,  with  reference  to  Confed- 
erate investments,  to  this  case  may  appear 
harsh.  But  the  rule  was  established  for 
the  guidance  of  this  court,  and  as  stated 
in  Finch  v.  Finch,  supra,  must  be  regard- 
ed as  the  law,  until  reversed.  Under  the 
authority  above  cited,  the  referee  in  the 
accounting  did  not  err  In  refusing  to  al- 
low defendants  credit  for  the  $1,5(M)  Con- 
federate bonds.  I  do  not  think  the  referee 
erred  in  applying  the  Corbln  bill  to  pay- 
ments made  by  the  committee  in  1863  and 

1864,  and  during  the  first  four  months  of 

1865.  In  addition  to  the  reason  given  by 
the  referee  on  this  point.  It  appears  that 
the  ex  parte  petition  of  the  committee  in 
1863,  for  leave  of  court  to  encroach  upon 
the  corpus  of  the  estate,  is  based  upon 
the  '  high  prices  then  prevailing.'  The  $300 
per  annum  that  the  court  allowed  for  the 
board  of  Charles  Banks  for  the  period  to 
which  the  Corbin  bill  was  applied,  as 
well  as  the  prices  paid  for  the  articles  fur- 
nished bythecommitt.ee  during  that  pe- 
riod, show  that  the  prices  charged  had 
reference  to  Confederate  money.  The 
charges  by  the  committee  in  his  returns, 
for  the  support  of  Charles  Banks  up  to 
the  Ist  of  January,  1868,  were  regarded  by 
the  committee  as  sufficient,  and  were 
approved  by  the  commissioner  in  equity. 
No  charges  were  made  for  the  support 
of  Charles  Banks  subsequent  to  the  Ist 
of  January, 1868,  and  up  to  1st  of  January, 
1888,  (when  Charles  Banks  died,)  as  he  was 
then  being  maintained  by  Uriah  Crout,  un- 
der the  agreement  for  the  settlement  of 
the  former  suit  instituted  July  1,  1869. 
The  evidence  Is  conflicting  as  to  what 
would  be  a  proper  compensation  for  the 
maintenance  of  Charles  Banks  from  Jan- 
nary  1, 1868,  to  January  1, 1888.  The  ref- 
eree found  from  the  preponderance  of  the 
evidence  that  $195  a  year  would  be  a  rea- 
sonable compensation  to  be  allowed  for 
the  maintenance  of  Charles  Banks  from 
1868  to  1887,  both  inclusivd.  It  was  ar- 
gued that,  in  view  of  the  facts  and  cir- 
cumstances connected  with  the  case,  th» 
court  should  allow  more  liberally  for  the 
maintenance    of    the  oon    compos  than 


>6S.  K.  Rep.  848. 


Digitized  by 


Google 


610 


SOUTHEASTERN  REPORTER,  Vol.  18. 


(S.C. 


the  charges  made  by  the  committee  or  the 
amount  allowed  by  the  referee,  even  to 
the  extent  of  encroaching  upon  the  cor- 
pus  of  the  estate  of  the  dod  compos.  It 
Beema  to  me  that  the  deipudanta  ai-e  con- 
cluded by  the  committee's  own  estimate 
as  to  what  was  a  reasonable  compensa- 
tion, and  T  do  not  think  that  the  referee's 
finding  upon  conflicting  evidence,  as  to 
the  period  between  1868  and  1887, inclusive, 
should  be  disturbed.  Defendants'  other 
exceptions  cannot,  in  my  opinion,  be  sus- 
tained. It  Is  therefore  ordered,  adjudged, 
and  decreed  that  the  defendants'  excep- 
tions to  the  referee's  report  In  the  above- 
entitled  case  be  overruled,  and  the  report 
of  the  referee  be  confirmed  and  made  the 
judgment  of  this  court,  except  in  so  far 
as  the  said  report  provides  for  the  pay- 
ment of  the  costs  of  this  action.  In  equi- 
ty, the  payment  of  costs  is  In  the  discre- 
tion of  the  court.  The  complaint  in  this 
action  not  <mly  seeks  an  accounting  for 
the  estate  received  by  the  deceased  com- 
mittee, but  also  seeks  an  accounting  for 
services  alleged  to  have  been  rendered  the 
deceased  committee  by  Charles  Banks  for 
nearly  80  j  ears,  at  the  rate  of  f  200  per  an- 
num. The  referee  finds  and  the  evidence 
shows  that  the  deceased  committee  is  not 
chargeable  for  any  services  rendered  by 
Charles  Banks.  Aconsiderable  proportion 
of  the  testimony  was  introduced,  and 
much  of  the  cost  of  this  action  has  been 
incurred,  upon  the  issues  raised  by  plain- 
tiff as  to  compensation  for  the  services  of 
the  non  compos,  which  issue  has  been 
decided  in  defendants'  favor.  Under  these 
circumstances,  It  would  not  be  just  to 
charge  the  defendants  with  the  payment 
of  all  the  cost  of  this  action.  It  is  or- 
dered and  adjudged  that  plaintiff  do  pay 
one-half  of  the  cost  of  this  action,  to  be 
taxed  by  the  clerk,  and  the  defendants 
pay  the  other  half  of  said  coat,  and  to 
thU  extent  the  referee's  report  is  hereby 
modified.  In  all  other  respects  the  ref- 
eree's report  is  confirmed. " 

Mectze  &  MuIIee  and  Melton  &  Melton,  for 
appellants.  Hheppard  Bros.,  for  respond- 
ent. 

McIvER.J.  This  was  an  action  brought 
by  the  plaintiff,  as  administrator  of 
Charles  Banks,  a  deceased  lunatic,  against 
the  defendants,  as  administratrices  of 
Driah  Cront,  the  duly -appointed  commit- 
tee of  said  lunatic,  for  an  account  of  the 
administration  of  theestate  of  thelunatic, 
as  well  as  for  his  cervices.  The  facta  of  the 
case  are  so  fully  and  clearly  stated  in  the 
report  of  the  referee,  which,  together  with 
the  decree  of  the  circuit  judge,  should  be 
Incorporated  in  the  report  nt  the  case,  as 
to  render  It  unnecessary  to  make  any  fur- 
ther statement.  We  will  therefore  pro- 
ceed at  once  to  the  consideration  of  the 
several  questions  presented  by  this  appeal, 
stating  only  such  facts  as  are  necessary 
to  a  proper  understanding  of  such  ques- 
tions. 

It  is  conceded  tbot  Uriah  Crout,  after 
havingqualiliedas  committee  on  or  about 
the  let  of  January,  1857,  received  from  the 
estate  of  the  former  committee  the  sum  of 
f  2,926.64  for  the  lunatic,  and  this  appeal 
concerns  only  the  administration  of  that 


fund.  The  defendants  by  their  answer  set 
up  several  defenses:  (1)  Thata  large  por- 
tion of  the  fund  was  properly  invested  in 
Confederate  bonds  in  1864,  which,  ot 
course,  became  worthless  at  the  close  of 
the  war  between  the  states,  and  that  the 
balance  of  it  was  exhausted  in  the  proper 
maintenance  and  support  ut  theJunatic. 
(2)  That  all  the  matters  here  hronght 
Into  controversy  had  been  coropromlaed 
and  settled  by  an  agreement  entered  into 
In  1870.  between  Charles  Banks,  by  his 
next  friend,  George  L.  Banks,  and  Uriah 
Crout,  in  an  action  then  pending  in  the 
court  of  equity  between  them.  (8)  That 
the  defendants  had  fully  administered  the 
estate  uf  Uriah  Cront  before  notice  of  the 
claim  set  up  herein,  except  one  bond  held 
by  them  due  to  said  estate  for  about  the 
sum  of  f  1,000.  The  defendants  also  aet 
up,  as  a  counter-claim,  a  demand  for  the 
maintenance  and  support  of  the  lunatic 
after  his  funds  were  exhausted  up  to  the 
time  of  his  death,  and  for  burial  expenses. 
The  referee  disallowed  the  Investment  in 
Confederate  bonds,  overruled  the  defense 
resting  on  the  compromise  of  the  former 
suit,  and  after  stating  the  account,  as  set 
forth  in  Exhibit  Y  to  his  report,  recom- 
mended that  the  plaintiff  have  judgment 
against  the  defendants  as  administra- 
trices of  Uriah  Crout  forthe  balance  there- 
in shown,  and  forthe  costs  of  this  case; 
but  it  does  not  appear  that  any  notice 
was  taken  of  defendants'  plea  of  plene 
admlnistra  vit  priBter.  To  this  report  de- 
fendants filed  numerous  exceptions,  and 
the  case  was  beard  by  hiii  honor.  J  udge 
WiTHERSPoON,  who  rendered  judgment 
overruling  all  of  the  exceptions,  and  con- 
firming the  report  except  as  to  coats, 
which  he  adjudi;ed  should  be  paid,  one- 
half  by  the  plaintiff,  and  the  other  half  by 
the  defendants.  From  this  judgment  de- 
fendants appeal  upon  the  several  grounds 
set  out  in  the  record,  which,  as  stated  In 
appellants'  argument,  present  the  follow- 
ing matters  for  the  consideration  of  this 
court:  "(1)  The  effect  of  the  former  suit 
and  the  agreement  therein  upon  this  ac- 
tion, and  upon  the  heirs  of  Charles  Banks, 
especially  George  L.  Banks,  the  next  friend, 
and  his  heirs.  (2)  The  laches  of  Charles 
Banks  and  of  other  parties  now  Interested 
in  this  action.  (3)  The  validity  of  the  in- 
vestment in  Confederate  bonds;  and  here- 
in the  competency,  as  evidence  in  this 
action,  of  the  answer  of  the  committee  in 
the  former  suit,  touching  this  subject.  (4) 
The  statement  of  the  account;  and  herein 
of  Exhibit  Y  to  referee's  report,  the  scal- 
ing of  the  expenditures  during  the  war, 
and  the  value  of  the  maintenance  of  the 
non  compos  since  the  war.  (5)  The  coun- 
ter-claim. (6)  The  plea  of  plene  Hdmtals- 
travit  pr/t^ter." 

First,  then,  as  to  whether  the  former 
suit,  and  the  compromise  thereof,  can  op- 
erate as  a  l>ar  to  this  action.  It  seems 
that  on  the  1st  of  July,  1869,  Charles 
Banks,  by  his  next  friend,  Geor-.^e  L. 
Banks,  who  was  his  brother,  filed  a  bill  in 
the  court  of  equity  against  Uriah  Crout. 
as  committee,  calling  on  him  to  account 
for  his  administration  of 'the  funds  be- 
longing to  the  estate  of  the  lunatic.  After 
the  pleadings  in  that  case  (copies  of  which 
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are  embraced  in  tbe  "case"  as  prepared 
for  argrnment  bere)  were  made  up,  and 
after  some  te«itimon3'  had  been  taken 
tberein,  an  agreement  waa  made  (or  the 
compromtae  or  that  suit,  whereby  the 
oarne  was  to  be  dlncontlnned,  and  Uriah 
Cront  on  his  part  agreed  to  snpplythe 
lunatic,  for  and  during  his  natural  life, 
with  good  and  comfortable  clothing  and 
wholesome  food,  and  such  necesnary  care 
and  attention  as  his  situation  required; 
whereupon  tbe  said  Uriah  was  to  be  dis> 
charged  from  any  further  liability  on  ac- 
count of  the  funds  received  by  him  on  ac- 
connt  of  tbe  Innatlc.  The  termt^  of  this 
agreement  were  reduced  to  writing,  and 
signed  by  Qeorge  L.  Banks  and  Uriah 
Croat  in  July  and  August,  1870,  and  an 
order  was  prepared,  to  be  submitted  to 
tbe  court,'conflrmlng  such  agreement,  to 
which  was  appended  tbe  written  consent 
of  the  complainant's  solicitor;  but  tbe 
order  was  never  signed,  never  baving  been 
presented  to  tbe  court,  probably  because 
the  Indge  of  the  circuit  had  been  of  counsel 
in  tbe  cause.  Tbe  lunatic  himself  being 
incapable  of  contracting,  neither  he  nor 
his  distributees  can  be  affected  by  such 
agreement,  unless  it  could  be  shown  that 
his  next  friend  had  authority  to  contract 
for  him.  We  are  not  aware  of  any  au- 
thority which  recognizee  the  power  of  one 
who  bas  assumed  the  office  of  next  friend 
of  a  lunatic  to  enter  into  any  contract  or 
agreement  binding  upon  tbe  lunatic.  He 
may  institute  suit  for  tbe  benefit  of  the 
lunatic,  but  tbe  court  before  wbich  suit 
is  pending  is  charged  with  tbe  protection 
of  the  interests  of  the  lunatic,  and  it  alone 
could^ authorize  any  compromise  of  his  le- 
gal rights;  and  this  the  court  would  never 
sanction  unless,  after  full  inquiry,  it  was 
satisfied  that  such  a  course  was  best  for 
the  interests  of  the  lunatic.  This  view 
was  manifestly  recognized  by  tbe  parties 
to  tbe  former  suit,  as  well  as  their  coun- 
sel, for  they  prepared  and  agreed  upon  an 
order  Efanctioning  tbe  compromise,  but, 
unfortunately  for  tbe  defendants  in  this 
action,  such  order  never  was  signed. 
Whether  it  would  or  would  not  have  been 
signed  by  tbe  court  we  cannot  now  know 
with  any  degree  of  csrtainty,  na  all  the 
testimony  in  tliat  case  is  not  before  us. 
But  from  what  is  before  us  we  think  the 
action  of  tbe  court  would  have  depended 
largely,  if  not  entirely,  upon  the  view 
which  It  might  take  of  tbe  Confederate 
transactions  of  the  committee;  especially 
of  tbe  propriety  of  the  investment  of  a 
large  portion  of  tbe  lunatic's  estate  in 
Confederate  bonds.  Our  remark  made 
above,  tbat  neitber  tbe  lunatic  nor  his  dis- 
tributees can  be  affected  by  such  agree- 
ment, is  not  to  be  understood  as  prpjudg^ing 
tbe  question  whetlier  George  L.  Banks,  or 
ratber  bis  repreaentatlves,  he  having  died 
since  tbe  commencement  ot  this  action.  Is 
estopped,  by  his  being  a  party  to  said 
agreement,  from  sharing  in  any  recovery 
tbat  may  be  had  against  the  defendants, 
or  even  as  indicating  any  opinion  what- 
ever as  to  tbat  question.  Until  his  rep- 
resentatives are  made  parties,  that  ques- 
tion cannot  properly  be  considered;  and, 
as  WH  think  that  question  should  be  de- 
termined in  this  action,  provision  should 


be  made  to  bring  them  in  as  i^artied.'  Fod 
if  it  should  eventually  be  determined  that 
George  L.  Banks,  by  signing  that  agree- 
ment, is  estopped  from  making  any  claim 
against  the  estate  of  tbe  committee,  then, 
clearly,  whatever  would  otherwise  be  his 
share  of  tbe  recovery  should  first  be  de- 
ducted from  any  amount  that  may  be 
established  in  this  action  before  any  Judg- 
ment is  rendered  against  tbe  defendants 
herein.  It  Is  stated  iu  the"caBe"that  this 
point  was  made  in  the  conrt  below,  but, 
so  far  as  we  can  discover,  it  was  not  dis- 
tinctly passed  upon,  and  the  failure  to  do 
so  is  made  one  of  the  grounds  of  exception 
to  the  circuit  decree.  Itseems  to  us,  there- 
fore, tbat  tbe  decree  should  bn  modified  la 
this  respect,  and  that  the  pleadings  should 
be  so  amended  as  to  bring  before  tbe  court 
the  parties  necessary  to  a  proper  determl-> 
nation  of  this  qnestlon.  It  is  contended, 
however,  that,  Uriah  Cront  baving  per- 
formed bis  part  of  the  agreement  by  proJ 
viding  for  the  comfortable  support  of  tbe 
lunatic  during  his  life,  bis  estate  has  a 
right  to  claim,  in  equity  and  good  con- 
science, that  tbe  entire  agreement  shall 
now  be  carried  out  by  a  discharge  of  the 
estate  of  tbe  committee  from  any  further 
liability.  But  it  will  be  observed  tbat,  un- 
til It  is  made  to  appear  that  such  support: 
was  provided  for  out  of  thecommlttee'a 
own  funds,  wbich  involves  the  question- 
whether  the  lunatic's  estate  had  been  ex-! 
hausted,  Uriah  Crout  was  doing  no  more 
than  what  his  duty  as  committee  required 
of  him ;  and,  as  we  shall  presently  see,  tb», 
lunatic's  estate  had  not  been  exhausted,! 
this  ground  cannot,  tor  this  reason,  be 
sustained. 

As  to  the  defense  of  laches,  we  agree! 
with  the  referee  and  the  circuit  judge.  To ' 
say  nothing  of  the  fact  that  this  ddense  isi 
not  set  up  in  the  answer,  we  see  nothing! 
in  the  case  to  sustain  it.  Charles  Banksi 
died  in  January,  1888,  and  this  action  waa' 
commenced  within  a  few  months  there-, 
after,  and  certainly  there  was  no  nnrea-; 
sonable  delay  in  Instituting  this  action.^ 
It  is  true  tbat  the  parties  who  might  ultl-' 
mateiy  be  entitled  to  an  interest  in  tbe. 
lunatic's  estate  miglit  possibly  have  insti- 
tuted an  action  against  Uriah  Croat  to 
save  the  estate  of  the  lunatic  from  waste 
or  destruction,  or  to  enforce  its  applica- 
tion to  the  support  of  the  lunatic,  as  re- 
quired by  the  terms  of  the  trust  which 
Crout  had  assumed ;  but  this  could  only 
have  been  done  under  proper  allegations 
and  proofs.  So  far  as  we  can  see,  there 
were  no  grounds  upon  which  such  allega- 
tions could  have  been  made.  The  testi- 
mony shows  that  Crout  continued  to  dis- 
charge his  duties  faithfully  np  to  the  time 
of  bis  own  dnath,  and  made  provision  in 
bis  will  for  the  support  of  the  lunatic  as 
long  as  he  might  live,  which  seems  to  have 
been  faithfully  carried  out.  There  is  no 
testimony  that  the  security  given  by  him 
bad  become  impaired  by  the  sureties  on 
his  bond  becoming  insolvent,  and  his  own 
estate  seems  to  have  been  sufficient  to  en- 
able him  to  mept  any  balance  that  might 
remain  of  the  trust  fund,  after  the  trust 
terminated  by  the  death  of  the  lunatic 
There  vtas  nothing  to  call  for  the  brina^. 
ing  of  such  an  action  as  Is  suggested,  ex- 
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cept  the  fact  that  Croat  claimed  by  bis 
returns  tobave invested  fl.SOO  of  tbe  trust 
fund  in  Confederate  .bonds  in  1864,  and  tbis 
we  do  not  regard  as  sufficient  to  require 
that  an  action  stiould  iiave  been  brought 
within  a  reasonable  time  thereafter,  by 
parties  who  might  or  might  not  be  ulti- 
mately interested  in  whatever  balance  of 
the  lunatic's  estate  might  remain  after  his 
death,  at  tbe  peril  of  being  charged  with 
laches,  when  they  brought  their  action, 
aftertheir  rights  had  become  vested.  But, 
In  addition  to  this,  the  referee  fluds  as 
matter  of  tact  that  Crout  continued  to 
make  regular  returns  down  to  and  includ- 
ing the  year  1868,  copies  of  which  are  set 
nut  in  the  "case, "  from  which  it  appears 
that  he  claimed  a  balance  due  him  in  tbe 
return  for  1865;  nor  can  the  fact  that  an 
agreement  of  compromise  herein  before  re- 
ferred to  had  beeo  entered  into  between 
George  L.  Banks  and  Uriah  Crout,  in 
1870,  have  any  effect;  for  this,  if  Icnown  to 
the  parties  ultimately  interested,  would 
be  accompanied  with  the  knowledge  that 
such  agreement  had  never  been  sanctioned 
by  the  court,  and  was  therefore  not  bind- 
ing. 

Next,  as  to  the  validity  of  the  invest- 
ment in  Confederate  bonds,  and,  as  pre- 
liminary or  incidental  thereto,  tbe  qnes- 
tion  as  to  tbe  competency  of  the  answer 
of  Crout  in  tbe  former  case  as  evidence 
in  this  case.  While  we  agree  with  the 
•view  taken  of  this  question  by  the  referee 
and  the  circuit  Judge,  yet  we  regard  it  as 
scarcely  a  practical  question  in  this  case; 
for  it  seems  to  ub  that  all  the  evidence  fur- 
nished by  the  answer,  so  far  as  this  invest- 
ment is  concerned.  Is  contained  in  tlie  re- 
turns of  Crout,  which  were  received  with- 
out objection.  Becurring,  then,  to  the 
main  question,  we  do  not  think  this  in- 
vestment can  be  approved.  Croat  re- 
ceived the  money  of  his  ward  on  or  about 
the  1st  of  January,  1857,  and,  in  the  ab- 
sence of  any  testimony  whatever  tending 
to  show  that  he  ever  invested  it  in  any 
way  prior  to  1864,  we  are  bound  to  con- 
clude that  he  retained  it  in  bis  own  hands. 
This,  though  a  technical  breach  of  trust, 
as  it  is  termed  by  Warulaw,  C,  in  his 
circuit  decree  In  Spear  v.  Spear,  U  Rich. 
£q.,  at  page  188,  did  not  necessarily  in- 
volve any  moral  delinquency  whatever. 
Indeed,  under  the  then  latest  utterance  of 
the  highest  Judicial  tribunal  in  this  state, 
in  the  case  of  Sweet  v.  Sweet,  Speer,  Eq. 
309,  such  a  coarse  was  not  only  approved, 
but  rather  recommended.  It  is  true  that 
the  reasoning  of  that  case  was  disap- 
proved in  the  subsequent  case  of  Spear  v. 
Spear,  supra,  which,  however,  was  not 
heard  until  January,  1857,  but  when  de- 
cided does  not  appear,  as  it  was  not  cus- 
tomary at  that  time  to  give  the  dates  of 
the  filing  of  opinions.  It  do^s  appear, 
however,  that  the  volume  containhig  the 
last-mentioned  case  was  not  published  un- 
til 1858.  It  is  very  obvious,  therefore, 
that  Crout  could  not  possibly  have  been 
influenced  by  what  was  said  in  the  last 
case,  in  the  disposition  of  the  money  when 
bereceived  it.  Atall  events, the undispated 
facts  remain  that  he  received  the  money 
in  January,  1857,  and  he  never  claimed  to 
have  invested  It  in  any  way  until  1864. 


Even  in  bis  answer  to  the  former  case,  be 
makes  no  sucta  claim.  In  the  face  of  the 
fact  that  there  is  no  evidence  whatever 
that  Crout  had  ever  made  any  other  in- 
vestment, and  In  view  of  the  further  fact 
that  although  he  made  regular  returns  he 
never  even  claimed  that  he  had  made  any 
investment  of  bis  ward's  funds  until  1864, 
and  that  he  entered  the  investment  now 
in  question  upon  his  next  return,  we  do 
not  see  how  it  is  possible  to  doubt  that 
the  trust  fund  had  been  retained  in  bis 
own  hands  up  to  that  time.  This  being 
so,  when  Crout  received  the  trust  4und  in 
January,  1857,  he  became  a  debtor  to  tlie 
estate  of  the  lunatic,  and  continued  to  be 
so  until  such  debt  was  properly  discharged. 
The  practical  question,  therefore,  1b 
whether  a  trustee,  becoming  indebted  to 
tbe  trust-estate.  In  gold  or  its  equivalent, 
in  1857,  could  properly  discharge  such  in* 
debtednesa,  by  paying  tbe  amount  there- 
of to  himself  in  1864,  in  a  depreciated  cur< 
rency.  To  the  question  thus  stated  there 
can  be  but  one  answer.  Confederate 
treasury  notes,  though  used  as  money, 
never  really  acquired  a  legal  character  as 
such.  Such  a  debt,  therefore,  could  not 
legally  be  discharged  with  Confederate 
treasury  notes,  except  by  the  creditor  con- 
senting to  receive  them  as  money,  when, 
upon  the  principle  that  anything  re- 
ceived by  the  creditor  as  payment  shall 
operate  as  such,  the  debt  might  be  than 
discharged.  But  this  principle  cannot  be 
applied  to  the  present  case,  for  the  com- 
mittee occupied  the  position  of  both 
debtor  and  creditor,  and,  as  the  principle 
really  rests  upon  the  agreement  to  receive 
such  depreciated  currency  as  payment,  it 
could  not  apply  in  a  case  where  no  such 
agreement  was  possible,  for  the  reason 
that  the  two  parties  necessary  to  make 
an  agreement  were  wanting, — the  commit- 
tee could  not,  as  debtor,  make  such  agree- 
ment with  himself  as  creditor.  While, 
therefore,  we  can  very  readily  understand 
bow  a  trustee  might  be  justified,  under 
proper  circumstances.  In  receiving  from 
another  Confederate  treasury  notes  in 
payment  of  a  debt  due  to  the  trust-estarte, 
even  when  contracted  on  a  gold  basis,  we 
do  not  see  how  he  could  be  justified  in  re- 
ceiving from  himself  payment  of  such  a 
debt  in  that  kind  of  currency,  further 
than  what  was  necessary  for  the  immedi- 
ate exigencies  of  the  trust-estate.  While, 
therefore,  the  committee  may  be  justified 
in  receiving,  even  from  himself,  so  much 
as  was  necessary  for  the  comfortable  sup- 
port of  the  lunatic,  in  Confederate  cur- 
ren'-y,  from  the  necessity  of  tbe  case,  inas- 
much as  tbe  evidence  show  4,  and  the  ref- 
eree so  finds,  that  such  currency  was  the 
only  one  in  use  in  this  state  from  Ist  Jan- 
uary, 1862,  to  Ist  of  May,  1865;  yet  there 
was  no  such  necessity  to  justify  the  receipt 
of  anything  more.  We  agree,  therefore, 
with  the  referee  and  circuit  Judge  that  the 
alleged  investment  in  Confederate  bonds 
cannot  be  sastainefl. 

The  fourth  matter  presented  by  tbe 
counsel  in  behalf  of  appellants  for  tbe  con- 
sideration of  this  court  involves  three  in- 
quiries: (1)  As  to  the  correctness  of  the 
figures  in  tbe  account  as  stated  by  the  ref- 
eree, and  the  alleged  omission  to  allow 
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commissions  on  tbe  expenditares  for  1863, 
and  on  the  interest  wbirb  accrned  to  date 
of  report.  (2)  As  to  scaling  the  expend- 
IturesdarinK  thewar.  (3)  As  totbe  value 
of  ttae  maintenance  of  tbe  lunatic  since  tbe 
war.  As  to  tbe  firtit,  we  find  it  difficult  to 
Euscertain  with  certainty  whether  there  is 
any  error  In  tbe  Sgures  or  in  the  omission 
of  credit  for  commissions,  owing  to  the 
condensed  form  in  which  the  account  is 
stated,  and,  as  the  ease  will  be  recommit- 
ted to  tbe  referee  for  another  purpose,  tbe 
parties  will  be  allowed  to  show,  if  they 
ca,n,  any  errors  In  the  flgares  or  any  omis- 
sions of  credit  for  commissions.  As  to  the 
second  inquiry,  It  seems  that  the  referee 
only  scaled  the  excess  of  the  disbursements 
In  1863, 1864,  and  tbe  first  four  months  of 
the  year  1865,  over  and  above  tbe  interest 
for  those  periods,  and  in  this  we  do  not 
see  that  there  was  any  error.  These  dis- 
bursements were  made  in  Confederate  cur- 
rency, and  the  prices  paid  for  articles  fur- 
nished tbe  lunatic,  as  shown  by  tbe  re- 
turns of  the  committee,  are  quite  sufficient 
to  Justify  tbe  course  wfiicb  tbe  referee  pur- 
sued. Tbe  third  inquiry  presents  only  a 
question  of  fact,  upon  which  there  was 
cunflicting  testimony,  and,  under  tbe  well- 
settled  rule,  the  conclusion  adopted  by 
tbe  referee,  and  concurred  in  by  the  cir- 
cuit Jndge,  cannot  be  disturbed.  As  to 
tbe  counter-claim,  it  follows  necessarily, 
from  what  has  been  said,  that  there  was 
no  error  in  disallowing  it,  except  so  far 
as  the  burial  expenses  are  concerned,  and 
they  are  more  properly  allowed  by  the 
referee  as  a  credit  on  tbe  account  as  stated 
by  him. 

The  only  remaining  inquiry  is  as  to  the 
plea  of  plene  admlnistravit  prtster.  So  far 
as  we  can  discover,  this  matter  has  not 
been  distinctly  passed  upon  either  by  the 
referee  or  the  circuit  judge.  In  this  we 
think  there  wuserrnr;  for,  if  tbe  defendants 
can  sustain  this  plea,  anyjudgment  which 
may  be  rendered  against  them  should  be 
subject  to  such  plea.  It  seems  to  us, 
therefore,  that  the  case  should  be  recom- 
mitted to  the  referee  for  the  purpose  of 
having  the  Issues  raised  by  that  plea 
passed  upon.  Tbe  judgment  of  this  court 
Is  that  tbe  judgment  of  tbe  circuit  court, 
except  as  modified  herein,  be  affirmed,  and 
that  tbe  case  be  remanded  to  that  court 
fortbepurpose  of  such  further  proceedings 
asmaybenecessarytocarry  out  tbe  views 
herein  announced. 

McGowAN,  J.    I  concur. 

W  S.  C.  364)  
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(Supreme  Court  of  S^mth  Caroliiut.    Sept.  13, 
1891.) 

Taxation  —  Salb  of  Land  fob  Non-Patmbn^- 

PBEBBQmSrrBS  —  EXBCUTIOK  AOAINST    FeBSON- 
AWT. 

Acts.  C.  1880,  (17 St.  880,  8S9, 10,)  providing 
that,  when  the  "taxes  charged  against  any  prop- 
erty" shall  not  be  paid  on  a  certain  day,  the 
county  treasurer  shall  collect  Uie  same  by  dis- 
tress or  otherwise,  and  that,  if  such  taxes  shall 
not  be  paid  or  collected  on  a  certain  other  day, 
"then  tbe  same  shall  be  treated  as  delinquent 
taxes  on  such  real  and  personal  property, "  and 
shall  be  collected  by  sale  of  such  property  as 
hereinafter  prescribed ;  and  providing  that  "all 


personal  property  subject  to  taxation  sl-all  be 
liable  to  distress  for  the  payment  of  taxes  here- 
under;" and  that,  after  any  taxes  become  due, 
the  county  treasurer  may  distrain  sufBcient  per- 
sonal property  to  pay  the  same,— requires  the  is- 
suance of  an  execution  against  the  personal  prop- 
erty of  a  defaulting  tax-payer,  and  a  return  of 
nulla  bona,  as  an  essential  prerequisite  to  the 
sale  of  land. 

Appeal  from  common  pleas  circuit  court 
of  Berkeley  county ;  Wallace,  Judge. 

Trespass  by  D.  C.  Ebaugh  against  A.  J. 
Mnllinax.  There  was  Judgment  for  de- 
fraidant,  and  plaintiff  appeals.    Reversed. 

Robert  J.  Kirk,  for  appellant.  L. 
Moultrie  MordecHi  and  Barke  for  re* 
spondent. 

McIvEB,  J  The  plaintifl  brought  this 
action  against  the  defendant  to  recover 
damages  for  certain  trespasses  alleged  to 
have  iteen  committed  by  him  on  a  tract  of 
land  claimed  by  ttae  plaintiff.  Tbe  defend- 
ant, in  addition  to  a  general  denial,  set  up 
title  in  biraselt  to  said  land,  acquired  at  a 
tax-sale  made  on'6th  February,  18S2.  At 
tbe  trial  it  was  admitted  that  plaintiff 
bad  title  up  to  tbe  time  of  tbe  tax-sale, 
and  It  was  "proved  that  ever.v  step  re- 
quired to  be  taken  by  tbe  various  acts  of 
tbe  general  assembly  of  tbe  state  for  tbe 
proper  carrying  out  of  delinquent  land 
sales  was,  in  this  instance,  strictly  com- 
plied with,  the  only  exception  thereto 
claimed  by  the  plaintiff  being  that  there 
was  no  issuance  of  the  tax  execution,  nor 
a  return  of  nulla  bona  thereon, — the  de- 
fendant claiming  that  neither  was  neces- 
saiy,  and  tliat,  even  if  it  were,  the  testi- 
mony showed  that  the  same  bad  been 
practically  complied  with.  "  The  forego- 
ing extract  from  the  "case"  is  followed  by 
the  testimony  relied  on  to  show  that  tbe 
alleged  requirement  in  reference  to  the  is- 
suing and  return  of  the  execution  had  been 
practically  complied  with.  But  as  the  cir- 
cuit judge  held,  and  so  instructed  tbe  jury, 
that  the  issuing  of  an  execution  was  not 
necessary  to  the  validity  of  the  title  set 
up  by  defendant,  be  made  no  ruling,  and 
submitted  no  question  to  the  jury,  as  to 
wbetlier  the  alleged  requirement  of  an  ex- 
ecution and  return  thereon  had  been  prac- 
tically complied  with,  and,  therefore,  that 
matter  cannot  be  considered.  The  circuit 
judge  having  instructed  the  jury  as  above 
Indicated,  they  found  a  verdict  in  favor  of 
defendant,  and  plaintiff  appeals  upon  tiie 
several  grounds  set  out  in  tbe  r««ord, 
which  practically  make  but  two  questions: 
(1)  Whether  the  judge  erred  in  chartriug 
the  Jury  upon  the  facts;  (2)  whether  there 
was  error  in  holding  that  the  issuing  and 
return  of  an  execution  was  an  essential 
prerequisite  to  the  validity  of  the  tax-sale. 

The  first  question  presents  but  little 
difficulty,  and,  indeed,  was  not  discussed 
In  tbe  argument  here  by  appellant's  coun- 
sel. It  is  very  manifest  from  a  considera- 
tion of  thewhoiecbarge  that  the  constitu- 
tional provision  was  not  violated,  but,  on 
the  contrary,  every  question  of  fact  was 
fully  and  fairly  left  to  the  jury.  Tbe  ut- 
most that  can  be  said  is  that,  in  those 
portions  of  the  charge  in  which  error  Is 
imputed  by  the  exceptions,  the  judge  sim- 
ply repeated  to  the  Jury  certain  undisput- 
ed facts,  and  this  certainly  was  no  viola- 
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tion,  eitber  in  spirit  or  letter,  ot  tbe  con- 
stitutional proTluion. 

The  real  controversy  arises  uader  the 
second  question.  There  can  he  no  doubt 
that,  before  a  man's  land  can  be  lawfully 
sold  for  tbe  non-payment  of  taxes,  every 
step  required  to  be  taken  by  tbe  law  au- 
tborlziuK  such  sale  must  be  shown  to 
have  been  taken;  in  other  words,  the 
mode  prescribed  by  the  statute  must  be 
followed  In  every  particular.  This,  indeed, 
is  conceded,  and  therefore  tlie  practical 
question  in  this  easels  whether  tbe  issulnfc 
of  an  execution  or  warrant  against  the 
personal  property  ot  tbe  defaulting  tax- 
payer and  a  return  of  nulla  bona  thereon 
is  an  essential  prerequisite  to  the  exercise 
of  the  right  to  sell  land  or  offer  it  for  sale 
at  a  delinquent  land  sale.  This  depends 
upon  the  construction  which  should  be 
given  to  the  terms  ot  the  act  of  18S0,  (17  St. 
3S0,)  under  which  the  tax  in  this  case  was 
levied,  more  especially  tbe  ninth  and  tenth 
sections  of  that  act.  Section  9 provides,  so 
far  as  the  matter  under  consideration  is 
concerned :  "  That  when  the  taxes  and 
assessments,  or  any  portion  thereof, 
charged  against  any  property  •  •  » 
shall  not  be  paid  on  or  before  the  Slst  day 
ot  October,  1881,  the  county  treasurer 
shall  proceed  to  collect  tbe  same  by  dis- 
tress or  otherwise,  as  now  prescribed  by 
law;  •  •  •  and  if  the  amount  of  such 
delinquent  taxes,  assessments,  and  penal- 
ties Hhall  not  be  paid  on  or  before  tbe  fif- 
teenth day  of  November,  1881,  or  be  col- 
lected by  distress  or  otherwise,  then  the 
same  shall  be  treated  as  delinquent  taxes 
on  such  real  and  personal  property,  and 
shall  be  collected  by  sale  of  such  real  and 
personal  property,  as  hereinafter  pre- 
scribed." So  much  of  section  10  as  is  ap- 
plicable to  tbe  present  case  reads  as  fol- 
lows: "All  personal  property  subject  to 
taxation  shall  be  liable  to  distress  and  sale 
tor  tbe  payment  of  taxes  and  assessments 
hereunder:  and  at  any  time  after  any 
taxes  or  assessments  shall  become  due, 
according  to  the  provisions  of  this  act, 
tbe  county  treasurer,  by  himself  or  deputy, 
may  distrain  sufficient  personal  property 
of  the  party  against  whom  such  taxes  or 
assessments  are  charged,  if  the  same  can 
be  found  in  his  county,  to  pay  the  taxes  or 
assessments  so  due,  with  any  penalty 
charged  or  chargeable  thereupon,  and  the 
co9t8  that  may  accrue;"  and,  after  adver- 
tising the  same  for  tbe  time  and  in  the 
uiauner  prescribed,  proceed  to  sell  the 
same,  or  so  much  thereof  ns  may  be  neces- 
sary, unless  said  taxes,  assessments,  penal- 
ties, and  costs  are  paid  before  the  day 
appointed  for  thesale.  From  an  examina- 
tion of  these  two  sections  it  seems  tu  ns 
that  before  any  real  estate  can  be  sold  at 
a  delinquent  land  sale,  besides  other  re- 
qnii-ements,  which  may  not  be  mentioned 
here,  as  it  is  conceded  that  all  the  other 
requirements  were  complied  with,  an  un- 
successful effort  must  have  been  made  to 
enforce  the  payment  of  tbe  taxes  on  tbe 
land  by  distress  and  sale  ot  the  personal 
property  of  the  defaulting  tax-payer;  and 
this  can  be  best  evidenced  by  issuing  an 
execution  njrfilnst  the  personal  property, 
and  sliotving  that  it  bad  been  returned 
nalla  boita. 


It  will  be  observed  that  section  9  pro- 
vides that  when  tbe  taxes  "cliarged 
against  any  property"  (which  inciade« 
real  as  well  as  personal  property )  shall 
not  be  paid  on  the  day  specified,  the  coun- 
ty treasurer  is  imperatively  i-equired  to 
proceed  to  collect  the  same,  by  distress  or 
otherwise,  as  now  prescribed  by  law. 
The  language  is  "sAa7/ proceed  to  collect 
the  same,  by  distress,"  etc. ;  and  tbe  sec- 
tion proceeds  to  declare  that,  if  such  taxes 
«ball  not  be  paid,  "or  be  collected  by  dis- 
tress or  otherwise. "  on  or  before  a  certain 
otber  time  specified,  "tbea  tbe  same  shall 
be  treated  as  delinquent  taxes  on  such  real 
and  personal  property,  and  shall  be  col- 
lected by  sale  of  such  real  and  personal 
property,  as  hereinafter  prescribed. '  The 
use  ot  the  word  "tften"  italicized  in  the  ex- 
tract of  the  section  just  quoted  is  very  sig- 
nificant, for  It  necessarily  implies  that  tbe 
legislature  intended  that  when  taxes  were 
unpaid  upon "anj' property,  "whetherreal 
or  personal,  tbe  first  step  which  the  coun- 
ty treasurer  was  required  to  take  was  by 
distress,  and  if  that  failed,  tbeu  (not  be- 
fore) the  land  could  be  placed  on  the  delin- 
quent list,  and  offered  for  sale  as  delin- 
quent land.  It  is  true  that  there  is  an 
omission  in  this  section  to  declare  in  ex- 
press terms  that  personal  property,  and 
not  real  estate,  shall  be  distrained,  but 
this  omission,  more  apparent  than  real, 
is  supplied  by  the  terms  of  the  very  next 
section,  which  authorizes  tbe  county 
treasurer  to  distrain  sufficient  peraoaal 
property  to  pay  the  taxes  and  assessments 
levied  under  Chat  act;  and  there  is  no 
provision,  either  In  this  section  or  in  any 
otber  act,  so  tar  as  we  are  Informed,  passed 
since  the  adoption  of  the  present  system, 
which  authorizes  a  distraint  of  real  es- 
tate, if.  indeed,  such  a  term  can  be  prop- 
erly applicable  to  that  species  of  proper- 
ty. So  much  of  section  10  as  relates  to 
tills  matter  reads  asfollows:  "Ail  person- 
al property  subject  to  taxation  shall  be 
liable  to  distress  and  sale  for  the  pay- 
ment ot  taxes  and  assessments  bereuoder; 
and  at  any  time  after  un.r  taxes  or  assess- 
ments shall  become  due  according  to  the 
provisions  of  this  act,  the  county  treas- 
urer, by  himself  or  deputy,  may  distrain 
sufficient  pei-sonal  property  of  the  party 
against  whom  such  taxes  or  assessments 
are  charged,  it  the  same  can  be  found  in  bis 
county,  to  pay  the  taxes  or  assessments 
so  due, "etc. ;  going  on  to  provide  how 
and  when  the  personal  property  dis- 
trained may  be  sold.  It  seems  to  us  that 
tbe  words  "hereunder,"  "any,"  and 
"sucb,"  which  we  have  italicized  in  this 
quotation  from  tbe  section,  show  very 
clearly  that  the  intention  was  to  antbor- 
ize  tbe  enforcement  ot  the  payment  ot 
any  taxes  levied  under  that  act,  whether 
upon  real  or  personal  property,  by  dis- 
tress and  sale  of  personal  property.  The 
explicit  declaration  contained  in  the  sec- 
tion is  that  all  personal  property,  except 
such  as  may  be  exempt  from  taxation, 
shall  be  liable  to  distress  and  sale  tor  tbe 
payment  of  taxes  and  assessments  bereua- 
der;  which  must  necessarily  mean  eitbar  nn- 
der  that  section,  or  under  the  act  in  which 
the  section  is  embraced.  It  cannot  mean 
tbe  former,  for  there  are  no  taxes  or  assess- 
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ments  levied  by  that  section;  and  there- 
fore It  must  mean  the  latter,  as  there  are 
taxes  and  asscpementja  levied  under  the 
act.  Bat  the  language  tolluwing  malcett 
this  more  plain,'  where  it  ia  provided  that 
"after  any  taxes  or  asseesments"  shall  be- 
come due  according  to  the  provisions  of 
tbia  act,  the  county  treasurer  •  •  • 
may  distrain  anfficient  personal  property 
of  the  party  against  whom  such  taxes  or 
assetisments  are  charged  "to  pay  the  same, 
— shows  beyond  all  dispute  that  the  pur- 
pose was,  not  to  make  the  personal  prop- 
erty of  the  defaultingtax-payer  liable  only 
for  the  taxes  on  that  species  of  property, 
but  to  make  it  liable  for  anjr  taxes  as- 
sessed under  the  provisions  of  the  act, 
which  embraced  real  as  well  as  personal 
property  as  subjects  of  taxation.  It 
seems  to  us  that  the  true  constrnction 
of  the  ninth  section  ol  the  act  is  thnt, 
when  taxes  upon  any  propert.v, either  real 
or  personal,  are  unpaid  on  the  day  ap- 
pointed for  that  purpose,  the  county  treas- 
urer must  first  proceed  to  enforce  pay- 
ment by  distress,  and,  if  that  mode  proves 
unavailing  by  a  day  specified,  tlien,  and 
not  before,  the  land  may  be  placed  on  the 
delinquent  land  list,  and  disposed  of  as 
provided  by  law,  and  that  the  purpose  of 
section  10  was  to  declare  what  kind  nf 

Sroperty— personal  property— should  be 
able  to  distress  and  sale  for  the  non- 
payment of  taxes,  whether  assescied  upon 
either  real  or  personal  property.  The 
scheme  of  the  tax  laws  seems  to  be  that, 
in  enforcing  the  payment  of  taxes  upon 
any  species  of  property,  the  personal  prop- 
erty of  the  defaulting  tax-payer  must 
first  be  exhausted  before  the  sovereign 
right  to  sell  the  land— perhapn  the  home- 
stead— can  be  exercised.  This  does  not  in 
any  way  interfere  with  the  statutory  pro- 
vision that  taxes  shall  be  a  first  lien  upon 
the  property  taxed, forwlthout  impairing 
the  force  and  effect  of  such  Hen  It  is  en- 
tirely competent  for  the  legislature  to  re- 
quire thnt  resort  shall  first  be  had  to  the 
personal  property.  It  is  well  settled  that, 
while  it  is  the  duty  of  executors  or  admin- 
istrators to  pay  a  mortgage  debt  out  of  the 
personal  property,— that  being  the  prima- 
ry fund  tor  the  payment  of  debts, — to  the 
relief  of  the  mortgaged  premises,  yet  that 
does  not  impair  the  lien  of  the  mortgage 
on  the  land  covered  by  it,  which  may  suU 
be  resorted  to  if  the  primary  fund  be  in- 
sufficient. See  Wilson  v.  McConnell,  9 
Kich.  Eq.  500,  and  the  cases  therein  cited, 
as  well  as  Henagan  v.  Hurllee,  10  Rich. 
Eq.  285.  So  here,  whila  section  170  of  the 
General  Statutes  gives  the  state  a  lien 
on  the  property  for  the  taxes  assessed  up- 
on it.  yet  the  law,  as  we  have  seen,  pro- 
viding that  resort  must  first  be  had  to 
the  personal  property,  does  not  Impair 
the  lien  on  the  particular  property  upon 
which  the  taxes  are  assessed,  which  may 
still  be  enforced  If  the  primary  fund  shall 
prove  iuBufflcient.  It  seems  to  us,  there- 
fore, that  the  circuit  judge  erred  in  in- 
structing the  jury  that  the  issuing  of  an 
execution  wets  not  an  essential  prerequi- 
site, and  thus  practically  withdrawing 
from  tbe  Jury  the  question  whether  this 
requirement  bad  been  complied  with.  The 
|ii«!gment  of  this  court  is  that  the  Judg- 


ment of  the  circuit  court  be  reversed,  and 
that  the  case  be  remtinded  to  that  court 
for  a  new  trial. 

McGowAN,  J.    I  concur. 


(84  8.  C.  S77) 


McLuRB  V.  Melton  et  at. 

In  re  Habdin. 

(Supreme  Covm  of  Sovth  CaroUna.    Sept.  14, 
1891.) 

BuBBOSATioH— XjDfraAtioN  ov  Aonom  —  Oijuia 

AOAIKST  DEOBDBKTB. 

1.  A.  sold  real  estate  to  B.,  with  general 
warranty,  receiving  therefor  four  sealed  notes, 
seoured  by  mortgage.  At  maturity  A.  surren- 
dered the  notei  and  mortgage  in  consideration  of 
B. 'b  unsealed  agreement  to  pay  a  Judgment 
against  A.,  which  was  a  lien  on  the  land  when 
sold.  B.  did  not  pay  the  Judgment,  and  after- 
wards made  a  voluntary  conveyance,  with  war- 
ranty, to  trustees  for  tbe  benefit  of  his  wife  and 
children.  The  trustees  conveyed  without  war- 
ranty to  plainttfl,  who  in  turn  sold  the  premises 
with  warranty,  and  afterwards  paid  the  Judg- 
ment in  exoneration  of  his  covenants.  Held,  that 
plaintiff  was  not  entitled  to  be  subrogated  to  the 
ricrhts  of  the  judgment  creditor  against  B.'s  es- 
tate, nor  to  the  rights  of  A.  '•  estate  against  it, 
since  he  did  not  pay  the  Judgment  for  the  benefit 
of  A.  't  estate,  bat  in  performanoe  of  his  own 
covenants. 

a.  Nor  could  he  set  up  the  mortgage  ae;alnst 
B.'s  estate,  since  it  was  alien  only  on  the  j^rtio- 
ular  property  it  covered. 

R.  Plaintiff  had  no  claim  under  the  agreement 
between  A.  and  B.  for  the  payment  of  the  Judg- 
ment, since  he  was  neither  the  assignee  of  A. 
nor  the  holder  of  the  Judgment. 

4.  An  order  enjoining  creditors  from  prose- 
cuting actions  at  law  agunst  an  estate,  and  fix- 
ing a  time  for  proving  their  claims  in  the  action 
in  which  the  Injunction  was  granted,  will  not 
suspend  the  running  of  the  statute  of  limitations 
asrainst  a  creditor  who  brings  suit  on  a  simple 
contract  claim  more  than  six  years  after  the  time 
so  fixed. 

Appeal  from  common  pleas  circuit  court 
of  Chester  county ;  Wallace,  Judge. 

Action  by  John  J.  McLure.  administra- 
tor o(  George  W.  Melton,  against  Marga- 
ret A.  Melton  and  others  to  marshal  the 
assets  of  the  estate.  W.  Holmes  Hardin 
afterwards  filed  a  petition  in  tbe  cause, 
setting  up  a  claim  against  tbe  estate. 
Tbe  court  dismissed  his  petition,  and 
Hardin  appeals.    Aflirmed. 

After  hearing  tbe  evidence  tbe  court  ren- 
dered the  following  decree*  "The  cause 
entitled  J.  J.  McLnre,  administrator  of 
George  W.  Melton,  was  Instituted  by  the 
administrator  against  M/  A.  Melton  and 
others  to  facilitate  the  settlement  of  the 
estate  of  G.  W.  Melton,  which  was  insolv- 
ent. Creditors  of  the  estate  were  enjoined 
from  proceeding  against  it  save  through 
that  action,  and  were  required  to  estab- 
lish their  demands  in  it.  W.  Holmes  Har- 
din claims  to  be  a  creditor  of  the  estate, 
and  seeks  by  this  petition  to  be  allowed 
to  establish  bis  demand.  The  facts  upon 
which  petitioner  supports  his  demands 
are  as  follows:  On  the  25th  November, 
1867,  C.  D.  Melton  sold  and  conveyed  to  O. 
W.  Melton  a  dwelling-house  and  land  ad- 
jacent for  a  large  sum  of  money.  Notes 
were  executed  by  G.  W.  Melton  to  C.  D. 
Melton  for  tbe  purchase  price,  and  these 
notes  secnred  by  a  mortgage  of  the  prem- 
ises.   When  the  note  which  had  the  long- 
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est  time  to  run  matured  C.  D.  and  O.  W. 
Melton  had  a  settlement  on  25th  Novem- 
ber, 1S71.  It  was  agreed  that  O.  W.  Mel- 
ton should  assume  the  payment  of  several 
Judgments,  wbiuh  had  been  obtained 
against  C.  D.  Melton  prior  to  the  convey- 
ance of  the  house  and  land  to  G.  W.  Mel- 
ton, and  which  were  Hens  upon  the  prop- 
erty, and  which  In  the  aggregate  were 
about  equal  In  amount  to  the  aggregate 
sum  due  upon  G.  W.  Melton's  notes.  Up- 
on this  understanding  the  notes  and  mort- 
,  gage  of  G.  W.  Melton  were  canceled  and 
given  up  to  him.  Q.  W.  Melton,  In  pursu- 
ance of  this  agreement,  paid  all  the  judg- 
ments which  were  liens  upon  thelandsave 
one,  known  as  the  'Wright  Judgment.' 
That  judgment,  at  the  time  the  others 
were  paid,  was  in  litigation,  its  validity 
as  a  lien  being  in  controversy.  Its  valid- 
ity as  a  lien  was  finally  established.  It 
vras  obtained  15th  November,  1867.  In 
the  mean  time  the  house  and  land  had 
been  conveyed  by  Q.  W.  Melton  to  trus- 
tees, with  warranty,  In  trust  for  ills  wife 
and  children.  G.  W.  Melton  died  Insolv- 
ent, and  had  not  paid  the  Wright  judg- 
ment. The  trustees  who  had  the  title  to 
the  property  asked  and  obtained  leave 
of  the  court  to  sell  It  with  n  view  of  mak- 
ing a  more  advantageous  Investment  for 
the  centals  que  trustent.  At  the  sale  thus 
ordered  the  petitioner  here,  W.  Holmes 
Hardin,  became  the  purchaser  for  the  sum 
of  f  5.000.  In  a  little  more  than  a  year  aft- 
er his  purchase  he  sold  to  another  for  the 
sum  of  f 6,000.  AU  this  while  the  Wright 
Judgment  was  in  litigation,  and,  as  twfore 
said,  its  validity  and  as  a  Hen  upon  this 
house  and  land  was  finally  established. 
All  the  time  of  these  transfers  this  judg- 
ment bad  been  of  record  in  the  register's 
otflce  of  Chester  county,  and  upon  the  final 
determination  of  the  contest  as  to  it  W. 
Holmes  Hardin's  vendee,  James  C.  Har- 
din, (who  had  it  under  a  warranty  deed 
from  W.  Holmes  Hardin.)  was  in  posses- 
sion. After  further  litigation,  which  need 
not  be  set  out  here,  the  Wright  judg- 
ment was  levied  upon  the  house  and 
land.  W.  Holmes  Hardin  was  informed 
by  bis  vendee  that  he  rested  upon  hia 
warranty;  and  because  there  was  no  fur- 
ther ground  of  resistance  W.  Holmes 
Hardin  paid  to  the  sheriff  of  Chester  coun- 
ty the  amount,  principal,  interest,  and 
costs,  of  the  Wright  judgment,  and  thus 
made  good  his  warranty  to  James  C.Har- 
din. W.  Holmes  Hardin  claims  upon  this 
state  of  facts  that  he  is  a  creditor  of  the 
estate  of  G.  W.  Melton,  and  that  he 
should  be  aHowed  tu  set  up  both  the 
mortgage  of  G.  W.  Melton  to  C.  D.  Melton 
and  the  Wright  judgment,  which  he  has 
paid.  The  force  of  the  mortgage  of  G. 
W.  Melton  to  C.  D.  Melton  related  only  to 
the  house  and  land  upon  which  it  was  a 
lien.  To  restore  to  It  now  all  the  force  it 
ever  bad  would  not  aid  petitioner  in  the 
collection  of  a  claim  against  G.  W.  Mel- 
ton's estate,  for  it  would  not  constitute 
a  lien  upon  any  property  of  that  estate. 
The  same  may  be  said  of  the  Wright  judg- 
ment. That  was  a  judgment  against  C. 
D.  Melton,  obtained  in  a  proceeding  to 
which  G.  W.  Melton  was  not  a  party. 
The  doctrine  of  subrogation  cannot  im- 


part new  and  enlarged  scope  to  instra- 
ments,  but  only  prevent  extinguishment 
in  support  of  an  equity.  It  Is  the  relega- 
tion to  another's  right;  nor  is  the  right 
enlarged  by  the  transfer.  If,  therefore, 
the  mortgage  and  judgment  were  both  re- 
stored to  their  original  vigor,  they  could 
have  no  relation  to  the  estate  of  G.  W. 
Melton.  G.  W.  Melton  promised  to  pay 
the  Wright  judgment,  and  reserved  money 
due  C.  D.  Melton  with  which  to  do  so. 
This  promise  did  not  make  him  liable  on 
the  judgment.  The  ground  of  his  llabUity 
was  his  promise.  This  promise  was  made 
In  November,  1871,  and  of  course  has  been 
long  since  barred  by  the  statute  of  limita- 
tions. It  is  therefore  ordered  that  the 
prayer  of  the  petitioner  be  denied. " 

Thereupon  Hardin  filed  the  following 
exceptions:  "(1)  Because  his  honor  erred 
in  holding  that  the  petitioner  had  no 
right  to  prove  the  amount  paid  by  him 
in  satisfaction  of  the  Wright  judgment 
against  the  estate  of  George  W.  Melton, 
when  the  petitioner  was  the  assignee  of 
the  covenant  of  warranty  of  George  W. 
Melton  against  incumbrances  and  for  qui- 
et enjoyment,  and  said  covenant  was  l)ro- 
ken  by  the  levy  of  the  execution  issued  on 
said  judgment  on  the  Chester  property 
and  the  payment  of  the  same  by  the  peti- 
tioner, and  he  was  entitled  to  prove  the 
same  according  tu  the  rank  of  bis  said 
debt  under  the  statute.  (2)  Because,  the 
case  of  J.  J.  McLnre,  administrator,  vs.M. 
A.  Melton  and  others,  being  stUl  t>efoTe 
the  referee,  the  fund  still  in  court  arising 
from  the  sale  of  the  real  estate  of  the  in- 
testate, the  administrator  not  having  ac- 
counted for  bis  administration,  and  there 
being  a  large  sum  of  money  in  his  hands 
undistributed,  it  was  error  in  bis  honor 
not  to  allow  the  petitioner  to  prove  in 
this  action  the  breach  of  the  covenant  of 
warranty  of  George  W.  Melton,  of  which 
the  petitioner  was  the  assignee,  and  his 
payment  of  the  Wright  judgment,  as  a 
debt  against  the  estate  of  the  said  U.  W. 
Melton.  (3)  Because  h\9  honor  erred  !n 
not  holding  that  wlien  W.  Holmes  Hardin 
paid  the  Wright  judgment  be  was  entitled 
to  be  subrogated  to  all  the  rights  which 
the  estate  of  C.  D.  Melton  had  In  the  agree- 
ment between  ('.  D.  and  G.  W.  Melton  of 
November  25, 1871,  and  through  that  in- 
strument to  prove  it  as  a  judgment  debt 
against  the  estate  of  George  W.  Melton. 
(4)  Because,  when  W.  Holmes  Hardin  paid 
the  Wright  judgment,  be  paid  the  unpaid 
part  of  the  purchase  money  of  the  Chester 
real  estate,  on  which  C.  D.  Melton  held  a 
mortgage  of  G.  W.  Melton,  and  Hardin  is 
entitled  to  be  subrogated  to  all  the  rights 
of  the  former  in  said  mortgage,  and  has 
a  right  to  have  it  kept  alive  for  his  ben- 
efit, so  that  he  may  prove  It  against  the 
estate  of  George  W.  Melton  as  a  mortgage 
debt;  and  his  honor  erred  In  not  so  find- 
ing. (5)  That  his  honor  erred  In  holding 
that  the  petitioner's  claim  was  in  any 
sense  barred  by  tliestatuteof  limitations." 

L.  P.  Hamilton,  for  appellant.  G.  W.  S. 
Bart,  G.  J.  Patterson,  and  J.  &  J.  Hemp- 
hill,  for  respondent. 

McIvER,  J.  The  principal  case  in  which 
the  petition  of  appellant  has  been  filed 
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waa  an  action  brought  by  the  plaintiff, 
aH  administrator  uf  George  W.  Melton,  de- 
c«aaed,  against  his  heirs  and  creditors,  to 
marshal  the  assets  of  the  estate  of  said 
Ueorge  W.  Melton,  which  Is  insolvent,  and 
it  was  commenced  on  the  17th  of  July, 
1877.  On  the  24tb  of  August,  1877,  an  order 
was  passed  in  said  case  enjoining  all  cred- 
itors of  George  W.  Melton  "from  suing  on 
said  Waims,  or  prosecuting  their  actions  at 
law  thereon  against  said  administrator, 
until  the  further  order  of  this  court. "  On 
the  13th  of  October,  1877,  another  order 
was  passed,  whereby,  among  other  things, 
all  creditors  were  required  to  prove  their 
demands  before  the  clerk  on  or  before  the 
15th  of  January,  1878;  and  on  the  14th  of 
November.  1881,  A.  G.  Brice  was  substi- 
tuted as  referee  in  place  of  the  clerk,  who, 
after  holding  several  references,  made  bis 
report  on  the  Ist  of  February,  1884,  ascer- 
taining the  debts  proved,  and  classifying 
them  according  to  their  legal  priorities. 
To  this  report  some  of  the  creditors  tiled 
exceptions  to  the  classiflcations  adopted 
by  the  referee,  and  bis  report  with  the  ex- 
ceptions thereto  came  before  bis  honor 
Judge  Wallace,  who,  on  the  20th  of  May, 
1885,  rendered  judgment  sustaining  the  ex- 
ceptions, but  in  all  other  respects  confirm- 
ing the  report  of  the  referee.  From  that 
Jodgment  some  of  the  mortgage  creditors 
appealed,  and  on  the  22d  of  April,  1886,  the 
Hupremecourt  rendered  judgincut  affirming 
the  judgment  of  Judge  Wallace.  24  S.  C. 
559.  The  case  was  then  carried  by  writ  of 
error  to  the  supreme  court  of  the  Dnited 
States,  where  the  writ  of  error  was  dis- 
missed. (10  Sup.  Ct.  Bep.  407,1  and  the 
mandate  from  that  court,  toirether  with 
the  remittitur  from  the  supreme  court 
of  this  state,  was  filed  in  the  circuit 
court  on  the  4tb  of  June,  1890.  In  the 
mean  time  the  real  estate  of  the  said 
George  W.  Melton  had  been  sold,  and  a 
considerable  portion  of  the  proceeds  of 
such  sale  remain  in  the  hands  of  the 
clerk ;  and  it  is  conceded  that  there  are 
assets  yet  in  the  hands  of  the  administra- 
tor, who  has  not  yet  formally  accounted. 
On  the  25tb  of  June,  1890,  the  appellant 
filed  his  petition  in  the  cause,  prayiiig  for 
leave  to  come  in  and  prove  his  alleged 
claim  against  the  estate  of  George  W.  Mel- 
ton. His  claim  is  based  upon  the  follow- 
ing allegations  contained  in  his  petition: 
That  Mrs.  Wright,  pn  the  15th  of  Novem- 
ber, 1867,  recovered  a  judgment  against  C. 
D.  Melton,  which  became  a  lien  on  certain 
real  estate  in  and  adjoining  the  town  of 
Chester;  that  on  the  25th  of  November, 
1887,  C.  D.  Melton  conveyed  said  real  es- 
tate to  his  brother,  George  W.  Melton, 
with  general  warranty,  and  received  from 
his  brother  four  notes  under  seal,  bearing 
that  date,  and  secured  by  a  mortgag:e  of 
the  premises;  that  when  the  last  of  these 
notes  became  payable,  to- wit,  on  the  25th 
of  November,  1871,  an  agreement  in  writ- 
ing, not  under  seal,  was  entered  into  by 
the  Melton  brothers,  whereby  George  W. 
Melton  assumed  the  payment  of  certain 
specified  judgments,  including  that  in  fa- 
vor of  Mrs.  Wright,  which  bad  been  previ- 
ooely  obtained  against  C.  D.  Melton,  and 
were  iiens  upon  said  real  estate,  and  there- 
upon the  said  C.  D.  Melton  canceled  and 


surrendered  the  said  tonr  notes,  together 
with  the  mortgage  to  secure  the  payment 
of  tiie  same,  to  the  said  George  W.  Mel- 
ton, but  the  record  of  said  mortgage  still 
remains  uncanceled;  that  thereafter,  to- 
wit,  in  August,  1875,  the  said  George  W. 
Melton  conveyed  the  said  real  estate,  with 
the  usual  covenants  of  warranty,  to  cer- 
tain trustees  for  the  benefit  of  his  wife 
and  children;  that  in  January,  1880.  the 
said  trustees,  being  duly  authorized  so  to 
do,  sold  and  conveyed  the  said  real  estate 
to  the  appellant,  who  bouglit  in  entire 
ignorance  of  the  agreement  above  men- 
tioned between  the  Melton  brothers;  that 
in  April,  lH>il,  the  said  appellant  sold  and 
conveyed  the  said  real  estate  to  James  C. 
Hardin,  with  the  usual  covenants  of  war- 
ranty;  that  on  the  13th  of  July,  18S6.  the 
Wright  judgment,  which  had  not  been 
paid  by  George  W.  Melton  in  his  life-time 
or  by  any  one  wince  his  death,  was  levied 
npon  the  real  estate  in  the  possession  of 
James  C.  Hardin,  and  the  appellant,  in  ex- 
oneration of  his  covenant  of  warranty, 
having  no  defense  to  an  action  thereon, 
paid  up  the  Wright  judgment ;  wherefore 
the  appellant  claims  that  by  the  payment 
of  said  judgment  be  became  the  assignee 
of  the  covenant  of  warranty  in  the  deed 
of  George  W.  Melton  to  the  said  trustees; 
and  that,  having  been  compelled  to  pay 
the  Wright  judgment,  which  George  W, 
Melton  had  undertaken  to  pay  by  his 
agreement  of  the  25th  of  November,  1871, 
the  appellant  stands  as  a  surety  to  George 
W.  Melton's  estate,  "and  is  entitled  to  set 
up  said  judgment  in  equity  in  his  own  fa- 
vor in  the  marshaling  of  the  assets  of  the 
estate  of  the  intestate. "  Again,  appellant 
claims  that  by  the  pa.vmeut  of  the  Wright 
judgment  he  in  effect  paid  the  balance  of 
the  purchase  money  due  by  George  W. 
Melton  for  the  said  real  estate,  over  which 
C.  D.  Melton  held  a  mortgage,  and  appel- 
lant "is  entitled  to  have  the  benefit  of  said 
mortgage  as  against  the  estate  of  George 
W.  Melton,  and  to  have  leave  to  set  it  up 
as  a  mortgage  debt  against  bis  estate, 
and  to  be  subrogHte<l  to  all  the  rights  of 
the  estate  of  C.  D.  Melton  in  said  mort- 
gage. "  To  this  petition  the  creditors  of 
George  W.  Melton  who  have  heretofore 
estalilished  their  claims  filed  an  answer, 
admitting  all  of  the  allegations  of  the  pe- 
tition except  the  following,  which  they 
deny:  That  appellant  has  become  a  cred- 
itor of  the  estate  of  George  W.  Melton; 
that  appellant  bought  the  real  estate  "in 
entire  ignorance  of  the  agreement"  set 
forth  in  the  petition;  that  petitioner  had 
no  defense  to  an  action  on  the  covenant 
of  warranty  contained  in  his  deed  to 
James  C.  Hardin;  and  that  appellant,  by 
the  payment  of  the  Wright  judgment,  be- 
came an  assignee  of  the  covenant  of  war- 
ranty in  the  deed  from  George  W.  Melton 
to  the  trustees.  They  also  plead  the  stat- 
ute of  limitations. 

It  is  conceded  that  the  deed  from  Georg^e 
W.  Melton  to  the  trustees  was  a  volun- 
tary deed,  based  upon  the  consideration 
of  natural  love  and  affection  only ;  and 
we  presume  that  the  deed  from  the  trus- 
tees to  the  appellant  contained  no  war- 
ranty. The  testimony  adduced  on  the 
part  of  the  appellant  was  that  of  Maj. 
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Hamilton,  who  stated  tbat  be  waR  tbe 
attorney  of  George  W.  Melton,  and  as 
such  drew  tbe  deed  to  tbe  trustees,  as 
well  as  the  proceedings  under  which  the 
trustees  obtained  leave  to  sell,  and  con- 
ducted the  sale  made  by  them  to  appel- 
lant, and  that  at  that  time  the  Wright 
judgment  was  supposed  by  all  parties  to 
be  no  judgment  and  no  Hen  upon  tbe 
property  sold,  and  that  the  agreement  be- 
tween the  Melton  brothers,  u(  the  25th  of 
November,  1871,  was  not  known  to  wit- 
ness or  any  one  engaged  In  the  case  until 
it  was  produced  in  evidence  by  W.  A.  Clark 
In  1884.  G.  W.  S.  Hart,  a  witness  exam- 
ined for  respondents,  testified  that  be, 
with  bis  partner,  were  tbe  attorneys  o? 
Mrs.  Wright,  and  they  first  learned  that 
George  W.  Melton  had  assumed  the  pay- 
ment of  the  Wright  judgment  some  time 
In  the  latter  part  of  1881  or  early  part  of 
1882,  prior  to  July,  1882;  but  the  appel- 
lant, it  la  admitted,  bad  no  personal 
knowledge  of  such  assumptiun  at  tbe 
time  he  purchased.  It  appears  from  the 
statements  made  In  the  case  that  C.  D. 
Melton  died  In  December,  1875,  and  George 
W.  Melton  in  July,  1876,  both  being  Insolv- 
ent. The  case  was  heard  by  his  honor 
Judge  Wallace,  who  rendered  judgment 
dismissing  tbe  petition,  and  from  his  jadg> 
ment  the  petitioner  appeals  upon  tbe  sev- 
eral grounds  set  oat  in  the  record.  luaa- 
much  as  tbe  decree  of  tbe  circuit  judge, 
together  with  appellant's  exceptions 
thereto,  should  be  incorporated  [in  the  re- 
port of  the  case,  it  is  unnecessary  for  us 
to  state  them  particularly  here. 

Tbe  fundamental  inquiry  in  the  case  is 
whether  the  appellant  has  any  such  claim 
against  tbe  estate  of  George  W.  Meltun 
as  entitled  blm  to  the  aid  of  tbe  court  in 
enforcing  it.  Whatever  claim  he  may 
have  is  unquestionably  based  upon  the 
•  fact  that  he  has  paid  the  Wright  Judg- 
ment, the  payment  of  which  was  assumed 
by  George  W.  Melton  by  the  agreement 
of  25th  of  November,  1871 ;  but,  as  snch 
payment  was  not  made  for  the  purpose 
of  relieving  the  estate  of  C.  D.  Melton,  but 
solely  tor  the  purpose  of  relieving  the 
property  from  the  lien  of  said  judgment, 
which  tbe  appellant  had  bought  with  no- 
tice of  the  judgment,  and  conveyed  with 
warranty  to  another,  in  order  to  perform 
his  covenant  of  warranty.  It  is  difficult  for 
us  to  understand  what  equity  he  has  to 
be  subrogated  to  the  rights  which  the 
bolder  of  that  judgment,  or  to  the  rights 
which  C.  D.  Melton's  estate  may  have 
had  against  the  estate  of  George  W.  Mel- 
ton. There  was  no  privity  whatsoever 
between  the  appellant  and  C.  D.  Melton. 
He  was  not  a  surety  of  C.  D.  Melton,  and 
In  no  way  bound  to  pay  said  judgment 
tor  him.  Indeed,  practically,  he  paid  no 
debt  for  which  the  estate  of  C.  D.  Meltun 
was  in  eqnity  and  good  conscience  liable; 
tor,  though  such  estate  was  legally  liable 
to  pay  such  judgment,  yet  in  eqnity  and 
good  conscience  It  was  really  payable  out 
of  the  property  which  the  appellant  naw 
fit  to  buy  with  notice  that  it  was  subject 
to  such  lien.  But,  In  addition  to  this,  as 
the  circuit  judge  well  says,  the  judgment 
was  against  CD.  Melton  and  nut  against 
George  W.  Melton,  wbo  was  never  liable 


to  pay  the  amount  thereof  as  a  judgment, 
but  only  liable  by  reason  of  bin  agree- 
ment of  25th  of  November,  1871,  which  vas 
a  mere  simple  contract  obligation,  and 
hence  we  do  not  see  how  it  is  possible,  un- 
der any  view  of  the  case,  for  the  Wright 
judgment  to  be  set  up  as  a  judgment 
against  the  estate  of  George  W.  Melton. 
As  to  appellant's  claim  to  set  up  the 
mortgage  originally  given  by  George  W, 
Melton  to  C.  D.  Melton  to  secure  the  pay- 
ment of  the  purchase  money  of  the  Cben- 
ter  property,  thesame  remark  as  that  just 
made  In  reference  to  the  Wright  judg- 
ment may  be  made.  That  mortgage  nev-. 
er  was  a  Hen  on  anything  bnt  the  (Chester 
property,  and  did  not  cover  any  other  por* 
tion  of  the  property  belonging  to  the  es- 
tate of  George  W.  Melton;  and  hence  it 
could  not  be  proved  as  a  mortgage  debt 
against  the  assets  of  the  estate  of  George 
W.  Melton,  under  the  principle  decided  in 
McLnre  y.  Melton,  21  S.  C.  559;  but,  if  set 
up  at  all.  It  must  take  the  same  rank  as 
the  debt  which  it  was  given  to  secare, 
to-wit,  that  of  a  sealed  note. 

It  is  necessary,  therefore,  to  inqnire 
whether  the  appellant  can  set  up  tbe 
sealed  notes  as  a  claim  of  that  rank 
against  the  estate  of  George  W.  Meltoiu 
These  notes  were  extinguished  by  tbe  ar- 
rangement between  the  Melton  brothers 
of  tbe  25th  of  November,  1871,  when  they 
were  canceled  and  surrendered  to  George 
W.  Melton,  and  they  cannot  now  consti- 
tute any  legal  cause  of  action  agaluBt  tbe 
estate  of  George  W.  Melton ;  and  what- 
ever equities  C.  D.  Melton  or  bis  estate 
may  have  had,  as  Intimated  in  the  case 
of  Hardin  v.  Clark,  32  8.  C,  at  pages  485. 
486, 11  S.  E.  Rep.  304,  the  appellant  has  no 
connection  with,  so  far  as  we  as  we  can 
see.  He  cannot  claim  as  assignee  of  the 
covenant  of  warranty  contained  in  the 
deed  from  C.  D.  Melton  to  George  W.  Mel- 
ton, as  was  held  In  the  case  just  cited,  and 
we  do  not  see  what  claim  be  cuuld  have 
against  the  estate  of  George  W.  Melton, 
as  assignee  of  the  covenant  of  warranty 
contained  in  the  deed  from  Geurge  W. 
Melton  to  the  trustees,  for,  that  being  a 
voluntary  dred,  and  the  measure  of  dam- 
ages for  breach  of  a  covenant  of  warranty 
belngfixedbystatuteatthe  amount  of  the 
purchase  money  paid,  with  Interest  from 
the  time  of  the  alienation,  where  there  was 
nothing  paid,  nothing  could  have  been  re- 
covered. It  the  trustees  had  been  evicted 
they  certainly  could  have  recovered  noth- 
ingfrom  the  est  ate  of  George  W.  Melton  for 
the  breach  of  the  covenant  of  warranty 
contained  in  the  voluntary  deed  under 
which  they  held;  and  the  appellant,  as 
their  asHignee  could  have  no  higher  rights 
than  his  assignors.  If.  therefore,  tbe  ap- 
pcHant  has  any  claim  at  all  upon  tbe  es- 
tate of  George  W.  Melton,  It  must  arise 
from  the  agreement  of  26th  of  November. 
1871,  whereby  George  W.  Melton  assumed 
the  payment  of  the  Wright  judgment. 
Bnt  how  can  the  appellant  connect  him- 
self with  that  agreement T  That  was 
made  for  the  benefit  of  C.  D.  Melton,  and 
possibly  might  have  Inured  to  the  beneflt 
of  the  holder  of  the  Wright  judgment: 
but  appeHant  is  neither  the  aeisigiiee  ul  C. 
D.  Melton  nor  of  the  holder  of  the  Wright 
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lodgment.  It  seema  to  as  that  tbe  trae 
poMitioD  of  the  apiiellant  is  tbat  nt  a 
parcbaner  ot  real  esitite  under  a  quitclaim 
deed,  withcmt  warninty,  upon  wblf^h 
there  rested  tbe  lien  of  a  juilement,  ot 
which  be  had  not  only  constractlve  notice 
onquestionably,  arising  from  tbe  record, 
which  would  have  been  sufficient,  but  al- 
so, as  It  would  seem,  actual  notice,  U  we 
are  at  liberty  to  refer  to  tbe  decision  in 
Hardin  v.  Clark,  supra,  offered  in  evidence 
in  this  case,  at  the  time  be  purchased,  and 
has  seen  fit  to  remove  such  lien  by  pay- 
ment in  order  to  protect  himself  againdt 
an  action  for  breach  ot  bis  covenant  of 
warranty  In  his  deed  to  bis  vendee.  If 
this  be  so,  then  It  is  plain  tbat  he  has  no 
eanse  of  action  against  the  estate  of 
George  W.  Melton ;  for,  if  so,  then,  in  ev- 
ery eatie  where  a  person  who  sells  real  es- 
tate covered  by  a  Judgment  or  otber  lien, 
of  which  bis  vendee  bas  notice,  and  con- 
veys the  same  without  warranty, the  ven- 
dor would  be  liable  for  any  amount  which 
tbe  vendee  might  be  called  upon  to  pay 
for  the  purpose  of  removing  such  lien;  and 
this  could  hardly  be  pretended,  as  it 
would  destroy  all  distluctions  between 
a  quitclaim  deed  and  a  warranty  deed. 
Tbe  fact  that  tbe  vendor  may  hare  as- 
sumed tbe  payment  of  such  lien  by  a  eon- 
tract  with  a  third  person,  with  whom  the 
vendee  has  not  been  able  to  connect  him- 
self, cannot  alter  tbe  case,  as  such  third 
perKon  might  at  any  time  he  saw  fit  re- 
lease the  vendor  from  the  performance  of 
su"'*  contract.  But,  even  if  appellant 
C0....1  connect  himself  with  the  agreement 
of  :Sth  of  November.  1871,  that  would  cre- 
ate a  simple  contract  obligation,  which 
could  not  be  enforced  by  action  after  the 
lapse  of  six  years,— not  four,  as  contend- 
ed by  one  of  the  counsel  tor  respondents, 
as  the  change  in  the  statutory  i)eriod  was 
effected  by  tbe  Code,  which  was  adopted 
ist  March,  1870,  and  not  by  tlie  Revised 
Statutes  of  1872.  So  that  it  is  clear  tbat 
C.  D.  Melton  or  his  adminlHtrator  would 
have  been  barred  of  their  action  on  such 
promise  long  before  the  petition  in  this 
cane  wan  filed,  unless  protected  by  the  or- 
der of  Injunction;  and  the  aijpellant,  who 
certainly  could  not  claim  any  higher 
rights,  would  be  in  like  condition. 

We  must  consider,  then,  the  effect  of  the 
order  of  injunction,  which  was  granted 
before  the  expiration  of  the  six  years.  It 
will  be  observed  that  this  order  only  re. 
■trained  creditors  from  prosecuting  their 
actions  at  law  and  did  not  prevent  them 
from  coming  in  and  proving  their  de- 
mands in  the  case  in  which  the  order  of 
injunction  was  granted.  On  the  contra- 
ry, they  were  called  upon  to  do  so  by  a 
time  fixed  for  that  purpose, — 16th  of  Janu- 
ary, 1878.  But.  tbe  appellant  not  only 
tailed  to  come  in  witliin  six  years  from 
tbat  date  and  presenthis  demand,  but  he 
tailed  to  do  so  within  six  years  from  the 
filing  of  the  report  on  claims,— 1st  Febru- 
ary, 1884;  so  that,  even  if  appellant  ever 
had  any  claim  against  theestate  of  George 
W.  Melton  growing  out  of  his  promise  to 
C.  U.  Melton  to  pay  the  Wright  judgment, 
it  was  barred  by  the  statute  before  he  filed 
bis  petition  or  presented  bis  claim,  which, 
according  to  what  .was  held  in  Warren 


V.  Raymond,  17  S.  C,  at  pages  208,  20*,. 
must  beregarded  asthe  time  when  hecom- 
meueed  his  action.  The  fact  that  the  ap-' 
pellant  filed  his  petition— commenced  his 
action — within  six  years  after  he  paid  the 
judgment  cannot  affect  the  question,  for, 
without  considering  the  question  whether 
he  could  have  brought  his  action  before 
making  such  payment.  It  Is  sufficient  to 
say  that  he  can  claim  no  higher  rights 
than  C.  D.  Melton,  and  certainly  he  and 
bis  administrator  were  barred  long  before 
the  appellant  instituted  this  proceeding. 
The  judgment  of  this  court  is  that  the 
judgment  of  tbe  circuit  court  be  affirmed. 

McOowAN,  J.    I  concur. 


— — ^—  (34  S.  C.  401) 

Tkusteks  of  Wadsworthviixb  Poob 
School  v.  Bryson  et  at. 

(Supreme  Court  of  South  Carolina.    Sept.  U, 
1891.) 

wifb's  8epa.batb  estate — convetance  to  wtw 
—Sbttlbmbht— Badge  of  Fraud— Sbai.. 

1.  A  sealed  instrument,  executed  In  1862  by 
a  husband  to  an  administrator  aoknowledging 
tbe  receipt  of  money  as  his  wife's  share  of  her 
parents'  estate,  whicb  he  bound  himself  to  re- 
turn to  her  to  dispose  of  as  she  saw  fit,  suflacient- 
ly  shows  an  intent  to  create  a  separate  estate  in 
the  money  in  his  wife,  and  his  marital  rigbts  do 
not  attach  thereto. 

2.  A  conveyance  of  his  land  to  her  in  consid- 
eraUoD  of  such  sum  is  valid  as  a  settlement  on 
her,  and  not  fraudulent  as  to  ureditors,  and  will 
bo  sustained  in  equity  as  suuh,  though  they  were 
incapable  of  contracting  with  each  other. 

3.  The  fact  that  the  husband  retained  posses- 
sion of  the  land  so  conveyed  until  his  death,  be- 
ing consistent  with  the  nature  of  the  marriage 
relation,  is  not  a  badge  of  fraud. 

4.  Where  it  appears  thi^t  the  grantor  intend- 
ed to  make  an  actual  conveyance,  and  that  the 
seal  was  omitted  by  mistake,  a  court  of  equity 
will  regard  the  instrument  as  a  deed,  and  sup- 
ply a  seal. 

Appeal  from  common  pleas  circuit  court 
of  Laurens  county;  Norton,  Judge. 

Action  by  the  trustees  of  the  Wadswortb- 
ville  Poor  School  against  W.  H.  Bryson, 
administrator  of  Samuel  Bryson,  and 
others,  to  subject  to  their  claims  certain 
real  estate  transferred  by  intestate  to  his 
wife  and  children.  Decree  tor  plaintiffs, 
and  defendant  Tabltha  Bryson  appeals. 
Reversed. 

The  case  was  referred  to  a  master,  who 
filed  the  following  report : 

"This  cause  was  referred  to  me  to  hear 
and  determine  the  issuesot  law  and  factln^ 
volved  'and  to  report  my  findings  to  the 
court,  with  leave  to  report  any  special  mat- 
tei".'  This  action  is  tohavedeeds  made  by 
Samuei  Bryson  In  his  iife-timeof  all  his  real 
estate,  to  bis  wife  and  sous,  declared  void 
for  fraud  as  to  creditors,- and  to  subject 
tbe  said  real  estate  to  tbe  payment  of  the 
indebtedness  of  the  said  Samuel  Bryson. 
It  appears  that  on  the  2d  January,  1S46, 
Samuei  Bryson  and  Mathew  Bryson  made 
their  joint  and  several  sealed  note,  where- 
by they,  or  either  of  them,  covenanted 
under  their  hands  and  seals  to  pay,  on 
tbe  Ist  January  next  after  date,  to  Ed- 
mund Pasley,  as  treasurer  ot  the  Wad.^ 
worth  ville  Poor  School,  or  his  successors 
in  office,  two  hundre<i  and  forty-seven  dol- 
lars and  fifty-one  cents,  for  value  received 
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of  bim,  with  interest  from  let  January, 
1846,  to  be  paid  annually.  Kumerous  pay- 
ments were  made  on  this  note,  and  credit- 
ed thereon;  the  last  one  having  been 
made  on  the  20tb  of  March,  1884.  That  on 
the  28th  of  December,  1849,  James  Leaman 
and  Samuel  Bryson  made  their  Joint  and 
several  sealed  note,  whereby  they,  oreither 
of  them,  covenanted  under  their  bands 
and  seals  to  pay,  twelve  months  after 
date,  to  Edmund  Pasley,  as  treasurer  of 
the  Wadsworthville  Poor  School,  or  his 
successors  in  office,  two  hundred  and  sev- 
enty-six dollars,  for  value  received,  with 
interest  from  date,  to  be  paid  annually. 
Several  payments  were  made  and  credited 
on  this  note, — the  last  one  having  been 
made  on  the  7th  January,  1883.  That  on 
the  10th  of  February.  1877,  the  said  Samuel 
Bryson  made,  executed,  and  delivered  to 
bis  sons  William  H.  and  William  W.  Bry- 
son three  separate  deeds  to  three  separate 
tracts  of  land,  containing,  respectively, 
one  hundred  and  four  acres,  fifty -six  acres, 
and  twenty -four  and  three-fourths  acres, 
more  or  less,  the  consideration  expressed 
in  said  deeds,  respectively,  being  seven 
hundred  and  fifty  dolletrs,  three  hundred 
and  ninety-two  dollars,  and  one  hundred 
and  seventy-five  dollars.  These  deeds 
were  filed  and  recorded  in  the  office  of  the 
register  of  mesne  conveyance  for  said  coun- 
ty ou  the  31st  January,  1879,  and  embraced 
all  the  land  owned  by  the  said  Samuel 
Bryson,  except  one  tract  hereinafter  men- 
tioned. That  on  the  16th  day  of  June, 
1862,  the  said  Samuel  Bryson  made  a  re- 
ceipt under  bis  band  and  seal,  of  which  the 
following  is  a  copy:  'Received  of  James 
McDowell,  Jr.,  administrator  of  the  estate 
of  James  McDowell,  Sr.,  deceased,  eleven 
hundred  and  five  dollars,  which  was  my 
wife,  Tabltha  Bryson,  share  of  her  father 
and  mother's  estate,  which  I  do  here  bind 
myself  to  return  to  her  to  dispose  of  as  she 
seesproper  to  do,  without  interest.  Given 
under  my  band  and  seal,  this  16ch  day  of 
June,  1862.  Samuel  Bkvson.  [Seal.]  Wit- 
ness: TnoMAS  McDoWELT..  William  H. 
Bkyson.'  That  on  the  15th  December,  1879, 
the  said  Satnuel  Brysnn  signed  in  the  pres- 
ence of  two  witnesses  a  paper  purporting 
to  be  a  deed  to  his  wife,  Tabltha  Bryson, 
tor  the  only  remaining  tract  of  land  in  bis 
possession  and  ownership  after  the  con- 
veyance aforesaid  to  his  sons — the  said 
tract  containing  one  hundred  and  seven- 
teen acres,  more  or  less,  and  being  worth 
some  f  6.00  or  98.00  an  acre.  The  said  pa- 
per b^ns  as  follows:  '  Whereas,  on  the 
16th  day  of  June,  A.  D.  1862,  I,  Samuel 
Brj-son,  under  my  hand  and  seal,  acknowl- 
edged the  receipt  of  eleven  hundred  and  fire 
dollars  of  James  McDowell,  Jr.,  of  the 
share  of  my  wife  in  the  estates  of  her 
tether  and  mother,  which  by  said  receipt  I 
agreed  to  return,  to  be  disposed  of  as  she 
might  choose,  now,  in  pursuance  of  said 
receipt  and  theagreement  thereunder,  and 
in  consideration  of  the  said  sum  of  eleven 
hundred  and  five  dollars,  the  said  receipt 
being  witnessed  by  W.  H.  Bryson  and 
Thomas  McDowell,  know  all  men  by  these 
presents,  that  I,  Samuel  Bryson,  of  said 
county,  in  consideration  of  the  premises 
and  one  dollar  to  me  in  hand  paid  by  Tab- 
itba  Brysun,  my  wife,  as  aforesaid,  of  said 


county  in  the  state  aforesaid,  have  grant- 
ed,' etc.  The  signature  of  Samuel  Bryson 
to  this  pai>er  has  no  seal  affixed  to  it,  but 
it  was  filed  and  recorded  in  the  offlceof  the 
register  of  mesne  conveyances  for  said 
county  on  the  12th  January,  1880.  That 
the  said  Samuel  Bryson  contiuued  to  live 
on  the  said  land  with  his  wife,  and '  farmed 
the  place,'  as  the  witnesses  say,  until  his 

death,  which  occurred  on  the day  of 

February,  1885.  That  the  defendants  W. 
H.  Bryson  and  S.  W.  Bryson  were  duly 
appointed  the  administrators  of  the  per- 
sonal estate  of  Samuel  Bry.son,  and  on  the 
11th  May,  1887,  made  a  final  accounting  in 
the  court  of  probate,  when  all  creditors 
were  called  in  to  establish  their  claims; 
and  among  others,  the  aforesaid  notes 
were  established  as  subsisting  debts 
against  the  estate;  and  it  was  found  by 
that  court  that  there  was  then  due  on  the 
note  first  mentioned  above  the  sum  of 
$521.88,  and  on  the  other  note  the  sum  ol 
$468.48.  That  accounting  developed  the 
fact  that  the  personal  estate  was  alto- 
gether insufficient  to  pay  debts,  the  ad- 
ministrators having  applied  all  the  money 
which  came  to  their  hands  to  the  payment 
of  a  certain  Judgment  against  the  estate, 
and  their  action  in  so  doing  was  confirmed 
by  the  probate  court,  so  that  nothing 
was  left  for  the  claims  herein  souKht  to  be 
collected  and  other  claims  established  at 
that  accounting.  This  action  was  com- 
menced in  May,  1888. 

"As  to  the  deeds  made  by  Samuel  Bry- 
son to  his  sous,  there  is  not  sufllcient 
proof  to  warrant  the  finding  tbat  they 
were  made  in  fraud  of  the  rights  of  cred- 
itors. They  cannot,  therefore,  be  declared 
void.  As  to  the  paper  made  by  bim  to  bis 
wife,  it  Is  claimed  that  the  plaintiffs  must 
have  a  DuWa  ftozia  return  npon  an  execu- 
tion issued  on  their  Judgment  obtained  In 
the  probatecourt  if  the  establishment  of 
their  claims  there  amounts  to  ajudgment, 
— which  is  questioned.  Upon  the  show- 
ing made  I  do  not  think  that  the  question 
as  to  nulla  bona  return  arises  or  need  be 
considered,  for  the  attempted  deed  to  Mrs. 
Bryson  is  practically  and  technically  not 
a  deed.  It  Is  fatally  defective  in  its  execu- 
tion, having  no  seal  affixed ;  and  is  there- 
fore Ineffectual  to  convey  the  fee  to  her. 
The  fee  then  remained  with  Samuel  Bryson, 
and  at  his  death  the  land  descended  to  his 
heirs  at  law,  the  defendants  here,  subject 
to  his  debts.  But  it  is  agreed  that  this 
was  in  fact  a  bona  Ode  purchase  by  Mm. 
Bryson  of  her  husband  with  her  patri- 
mony from  the  estates  of  her  father  and 
mother,  and  that  the  paper  may  be  re- 
garded as  an  equitable  assignment  giving 
Mrs.  Bryson  a  higher  right  to  ask  and  re- 
quire the  other  heirs  at  law  of  Samuel 
Bryson  to  make  her  a  deed  to  the  land 
than  creditors  have  to  subject  the  land  to 
the  payment  of  debts.  Tbat  the  hus- 
band's receipt  In  1862  tor  the  money  paid 
to  him  by  the  administrator  of  McDowell, 
and  his  agreement  therein  set  forth  tore- 
turn  the  money  to  Mrs.  Bryson,  was  a 
waiver  of  his  marital  rights,  and  he  had  a 
right  to  do  BO,  at  that  time.  I  do  not 
think  the  position  can  be  maintained. 
While  it  may  be  true,  as  shown  by  the  tes- 
timony, that  Samuel  Bryson  owned  in  1862 
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property  ampiT  sufiScient  to  pay  bis  in- 
debtedness, and  that  he  was  then  able  to 
give  this  money,  or  property  to  the  value 
ol  it,  to  bis  wife,  without  fttrnisbing  his 
creditors  reason  to  complain,  yet  he  did 
not  at  that  time  give  it  to  her,  bat  bound 
bimneU  to  do  ho  at  some  future  time.  I 
think  bis  marital  rights  did  attach,  and 
that  at  the  time  be  attempted  to  malce  a 
voluntary  conveyance  of  this  land  in  lieu  of 
returning  the  money  itself  to  bis  wife  he 
waH  not  in  a  condition  to  do  so.  It  is  said 
that  this  action  is  barred  by  tbestatute  of 
limitatinns.becanse  it  was  not  commenced 
within  six  years  from  the  accrual  of  the 
right  of  action.  But  the  right  of  action 
on  the  part  of  a  creditor  to  subject  lands 
descended  to  the  payment  of  bis  debt  is 
not  barred  short  ol  ten  years,  provided 
bis  right  of  action  on  the  debt  itself  is  not 
barred.  Samuel  Bryson  died  in  February, 
1885,  and  this  action  was  commenced  in 
May,  1888,— a  little  over  three  years.  At 
the  time  of  the  execution  of  these  sealed 
notes  there  was  no  statute  of  Umitations 
applicable  to  such  contracts,  bnt  they 
could  only  have  been  presumed  paid  by 
the  lapse  of  twenty  years.  This  presump- 
tion did  not  arise  because  payments  were 
made  on  the  notes  almost  every  year 
down  to  1883  and  1884.  Besides,  they  were 
established  in  the  probate  court  in  a  pro- 
ceeding to  which  these  defendants  were 
parties  in  May,  1887,  about  a  year  previ- 
ous to  the  commencement  of  this  action. 
I  do  not  see  that  the  action  is  barred  by 
the  statute.  I  recommend  that  the  plaln- 
tiHs  have  the  decree  ol  tills  court  directing 
a  sale  of  the  llT-acre  tract  of  land,  and 
the  application  of  the  proceeds  of  sale  to 
the  expenses  thereof  and  the  costs  of  these 
proceedings,  and  then  to  the  plaintiffs' 
claims  as  established  at  the  accounting  In 
the  probate  court,  with  Interest  from  that 
time,  and  to  other  claims  as  established 
at  that  accounting,  with  interest  accord- 
ing to  the  rank  of  all  said  claims.  All  ob- 
jections to  testimony  Inconsistent  with 
the  cnnclnsions  herein  announced  are  over- 
ruled, otherwise  they  are  sustained.  My 
notes  of  testimony  are  herewith  filed  as  a 
part  of  this  report.  All  of  which  is  re- 
spectfully submitted." 

Thereupon  Tabitha  Bryson  Hied  excep- 
tions to  the  rep«)rt  as  follows:  "(1)  Be- 
cause the  master  erred  in  holding  that  it 
was  not  necessary  for  plaintiff  to  have  a 
Judgment  and  execntion  thereon,  and  a 
return  of  nulla  bona,  before  it  could  main- 
tain thin  action  against  the  defendant. 
(2)  Because  he  erred  in  holding  that  the 
claims  of  plaintiff  were  established  against 
the  estate  of  Samuel  Bryson  in  the  ac- 
counting had  In  the  probate  court.  (3) 
Because  be  erred  in  holding  that  the  mari- 
tal rights  of  Samuel  Bryson  attached  to 
the  money  received  by  bim  from  James 
McDowell,  Jr.,  and  lor  that  reason  the 
promise  on  the  part  of  the  said  Samuel 
Bryson  to  pay  said  money  to  the  defend- 
ant was  without  consideration.  (4)  Be- 
cause he  erred  in  not  holding  that  the  pa- 
per given  by  Samuel  Bryson  to  the  defend- 
ant when  he  received  the  money  that  she 
was  entitled  to  from  her  father's  estate 
was  such  a  promise  as  would  be  enforced 
by  a  court  ol  equity,  and  as  made  her  bis 


creditor.  (5)  Because  be  erred  in  holding 
that  Samuel  Bryson  had  a  right  to  prefer 
her  to  the  balance  of  his  creditors,  and 
that  the  paper  executed  by  him  to  her 
with  the  view  of  conveying  the  tract  of 
land  therein  described  amounts  to  an 
equitable  assignment  or  mortgage,  and 
will  be  enforced  by  a  court  uf  equity.  (6) 
Because  be  erred  In  not  holding  that  it 
was  the  intention  of  Samuel  Bryson  to 
convey  the  fee  In  the  said  tract  of  land  to 
the  defendant,  and  In  not  ordering  a  seal 
put  to  the  paper,  so  as  to  carry  out  the 
intention  of  the  parties.  (7)  Because  he 
erred  In  not  holding  that  the  arrangement 
entered  into  by  Samuel  Bryson,  James 
McDowell,  Jr.,  and  the  defendant  amount- 
ed to  a  settlement  upon  the  defendant 
such  as  a  court  of  equity  would  have  made 
if  called  upon.  (8)  Because  be  erred  in 
not  holding  that  plaintiff's  claims  have 
been  paid.  (9)  Because  he  erred  In  not 
holding  that  plaintiff's  action  is  barred 
by  the  statute  ol  limitations.  (10)  Be- 
cause he  erred  In  ordering  the  land  sold  for 
the  benefit  of  creditors. " 

Ferguson  &  Feutber8tone,tor  appellanta. 
N.  S,  Harris  and  L.  W.  Simklas,  for  re- 
spondents. 

McIvER,  J.  The  plaintiffs  bring  this 
action  iu  the  nature  of  a  creditors'  bill 
against  the  administrators  and  heirs  at 
law  of  Samuel  Bryson,  deceased,  to  sub- 
ject certain  real  estate,  originally  belong- 
ing to  the  intestate,  to  the  payment  of 
their  debts.  It  appears  that  the  intestate 
executed  two  notes  under  seal,  payable  to 
the  treasurer  of  plaintiffs,— one  dated  2d 
January,  1846,  and  payable  on  the  1st  of 
January  following,  and  the  other  dated 
28th  December,  1849,  and  payable  12 
months  after  its  date;  and  that  upon  each 
of  these  notes  numerous  payments  are  cred. 
ited, — on  the  first  note  the  paym^ts  be- 
ginning in  1847,  and  the  last  bearing  date 
20th  March,  1884;  and  on  the  other  the 
first  payment  being  credited  5th  January, 
1852,  and  the  last  7th  January, 1883,— there 
not  being  an  interval  of  twenty  years  be- 
tween any  of  the  credits  Indorsed  upon 
either  of  the  notes  On  the  16th  of  June, 
1862,  the  intestate,  Samuel  Bryson,  received 
from  the  administrator  of  his  wife's  father 
the  sum  of  $1,105,  when  be  executed,  under 
bis  hand  and  seal,  in  the  presence  of  two 
subscribing  witnesses,  a  paper  of  which 
thefollowingisacopy :  "Received  of  James 
McDowell,  Jr.,  administrator  of  the  estate 
of  James  McDowell,  Sr.,  deceased,  eleven 
hundred  and  five  dollars,  which  was  my 
wife,  Tabitha  Bryson,  share  of  her  father 
and  mother's  estate,  which  I  do  here  bind 
myself  to  return  to  her  to  dispose  of  as 
she  sees  proper  to  do,  without  interest. 
Given  under  my  hand  and  seal,  this  16th 
day  of  June,  1862.  Samuel  Bryson. 
[Seal.]  Witness:  Thomas  McDowell, 
AViLLiAM  H.  Bryson."  On  the  lOtb  of 
February,  1877,  the  said  Samuel  Bryson 
executed  three  deeds  to  his  sons,  defend- 
ants herein,  for  three  separate  tracts  of 
land,  containing,  respectively,  104  acres, 
56  acres,  and  24*  acres;  the  consideration 
expressed  In  sbid  deeds,  respectively,  being 
$750,  $392,  and  f  175.  These  deeds  were  re- 
corded on  the  Slst  January,  1879.    On  the 
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15tb  December,  1879,  be  signed  a  paper, 
parportinK  to  be  a  deed,  in  the  presence  of 
two  subscribing  witnesses,  conveying  to 
bis  wife,  Tabitha.bis  only  remaining  tract 
of  laud,  containing  about  117  acres,  the 
value  of  which  seems  tu  have  been  from 
$6  to  fS  per  acre.  This  paper  begins  with 
a  recitafof  the  terms  of  the  receipt  and 
agreement  of  the  16th  of  June,  1862,  here- 
inabove copied,  and  proceeds  in  these 
words:  "Now,  In  pursuance  of  said  receipt 
and  the  agreement  thereunder,  and  in  con- 
sideration of  the  said  sum  of  eleven  hun* 
dred  and  five  dollars,  the  said  receipt  be- 
Injt  witnessed  by  W.  H.  Brysonand  Thom- 
as McDowell,  know  all  men  by  these  pres- 
ents that  I,  Samuel  Bryson,  of  said  coun- 
ty and  state,  in  consideration  of  the  prem- 
ises and  one  dollar  tu  me  in  band  paid  by 
Tabitha  Bryson,  my  wife,  as  aforesaid,  of 
said  county  in  the  state  aforesaid,  bave 
granted,"  etc., following  the  usual  form  of 
an  ordinary  deed,  and  containing  the 
words :  "  Witness  my  hand  and  seal, "  and 
the  words,  "signed,  sealed,  and  delivered 
in  the  presence  of  the  two  subscribing 
witnesses;  but  it  contains  no  seal  opposite 
the  name  of  tbe  said  Samuel  Bryson.  ■  Tbe 
usual  probate  was  indorsed,  in  which,  in 
the  ordinary  form,  one  of  the  subscribing 
witnesses  deposes  "that  he  saw  the  with- 
in-named Samuel  Bryson  sign,  seal,  and 
ashls  actand  deed  deliver,  the  within  writ- 
ten deed ;  and  that  he,  with  W.  R.  Crisp, 
[the  other  subscribing  witness,]  witnessed 
the  execution  thereof."  This  being  sworn 
to  before  the  clerk  of  the  court,  the  paper 
was  spread  upon  the  records  of  the  office 
of  the  register  of  mesne  conveyances  ou 
tbe  12th  of  January,  18S0.  Some  time  in 
February,  1885,  Samuel  Bryson  died  intes- 
tate, and  udministration  of  his  personal 
estate  was  duly  committed  to  the  two  de- 
fendants hereinabove  named  as  bis  admin- 
istrators, who  made  a  final  accounting  in 
the  probate  court  on  the  11th  of  May,  1887, 
to  which  all  tbe  parties  to  tbe  present 
case,  except,  perhaps,  the  grandchild  of 
intestate,  Mattie  Young,  were  parties; 
when  tbe  plaintiffs'  claims  were  estab^ 
lisbed,  and  the  amount  due  thereon  as- 
certained. From  this  accounting  it  ap- 
peared that  the  personal  estate  of  intes- 
tate was  wholly  insufficient  for  the  pay- 
tnent  of  his  debts,— the  whole  amount 
thereof  being  applied  to  a  Judgment,  leav- 
ing nothing  applicable  to  the  payment  of 
tbe  claims  of  plaintiffs. 

In  May,  1888,  this  action  wascommenced 
for  the  purpose  of  subjecting  the  several 
tracts  of  land  conveyed  by  the  intestate  to 
bis  two  sons  and  bis  wife  to  tbe  payment 
of  said  claims,  upon  the  allegations  that 
these  conveyances  were  voluntary,  and  in 
fraud  of  the  rlKhts  of  creditors.  The  de- 
fendants answered,  setting  up  several  de- 
lenses,  which  need  not  be  fully  stated  here, 
as  they  will  sufficiently  appear  in  the  prog- 
ress of  the  discussion.  Tbe  issues  both 
of  law  and  fact  were  referred  to  the  mas- 
ter, who,  after  hearing  the  testimony  set 
out  in  tlie  "case,"  made  liis  report,  which 
should  he  incorporated  in  the  report  of  the 
case,  wlierein  be  found  that  there  was  no 
sufficient  proof  to  warrant  the  finding 
that  the  deeds  to  the  two  sons  were 
made  in  fraud  of  the  rights  of  creditors. 


and  they  could  Dot  therefore  be  declared 
void;  but  that  the  attempted  conveyance 
to  the  wife  failed  for  want  of  a  seal,  and, 
tbe  marital  rigbtQ  of  the  husband  baring- 
attached  upon  the  money  received  by  the 
intestate  from  tbe  administrator  of  her 
father's  estate,  and  he  being  insolvent 
at  the  time,  his  attempt  to  convey  the- 
land  to  his  wife  by  a  voluntary  deed  could 
not  be  upheld  in  equity ;  and,  having  over- 
ruled the  plea  of  tbe  statute  of  limitations 
as  well  as  the  plea  of  payment,  together 
with  the  defense  set  up  that  plaintiffs 
could  not  maintain  this  action  without 
showing  a  return  of  nulla  boaa  on  an  exe- 
cution issued  to  enforce  their  claims,  rec- 
ommended that  plaintiffs  have  judgment 
for  the  sale  of  the  117-acre  tract  of  land, 
and  the  application  of  the  proceeds  there- 
of, after  providing  for  the  costs  and  ex- 
penses of  the  case,  to  tbe  claims  estab- 
lished according  to  their  rank.  To  thi» 
report  the  defendant  Tabitha  Bryson  filed 
numerous  exceptions,  set  out  in  the'case," 
and,  the  case  being  heard  by  his  honor. 
Judge  Norton;  upon  this  report  and  the 
exceptions  thereto,  he  rendered  judgment 
overruling  all  the  exceptions  and  confirm- 
ing the  master's  report,  which  be  mada 
the  decree  of  the  court.  From  this  judg- 
ment defendant  Tabitha  Bryson  appeals 
upon  the  several  grounds  set  out  In  the 
record,  the  material  points  of  which  we 
will  proceed  to  consider.  Inasmuch  as 
there  was  no  finding  of  any  actual  or  in- 
tentional fraud,  and,  we  may  add,  no  evi- 
dence which  would  warrant  such  a  find- 
ing, the  judgment  appealed  from  must  be 
considered  as  resting  npou  constructive 
fraud  only,  arising  from  a  voluntary  con- 
veyance made  by  a  person  in  Insolventclr- 
cumstances,  whereby  the  claims  of  bi» 
creditors  were  defeated. 

Those  of  the  grounds  of  appeal  which 
make  the  questions  as  to  tbe  necessity  for 
a  return  of  nullH  boaa,  as  to  the  suffi- 
ciency of  the  evidence  to  establish  plain- 
tiffs' claims,  a  a  to  the  plea  of  payment, 
and  as  to  the  statute  of  limitations,  whll» 
not  distinctly  abandoned,  were  not 
pressed  in  the  argument  here,  and,  as  they 
manifestly  cannot  be  sustained,  need  not 
be  further  considered.  The  real  question 
is  as  to  the  nature  and  eBect  of  the  paper 
purporting  to  be  a  conveyance  of  the 
tract  of  land  in  question  to  the  appellant, 
Tabitha  Bryson,  by  the  intestate,  Samuel 
Bryson,  and  this  depends  largely  upon  the 
question  whether  tbe  marital  rights  of 
the  intestate  ever  attached  upon  the 
money  received  by  him  from  the  admin- 
istrator of  his  wife's  deceased  father  under 
the  receipt  and  agreement  of  16th  of  June, 
1862,  a  copy  of  which  is  set  out  above. 
This  transaction,  having  occurred  prior 
to  the  adoption  of  the  constitution  of 
1S68,  whereby  such  radical  changes  were 
effected  in  the  relations  of  husband  and 
wife  in  relation  to  the  property  of  the  lat- 
ter, must  be  viewed  in  tbe  light  of  the  law 
as  it  stood  prior  to  tbe  adoption  of  the- 
present  constitution.  Under  that  law  It 
was  well  settled  that  the  husband  ac- 
quired by  the  marriage  the  absolute  legal 
title  to  all  of  his  wife's  personal  property 
so  soon  as  tbe  same  was  reduced  to  pos- 
session by  him;  but  there  was  much  con- 
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fllct  of  opinion  as  to  wbat  woald  amoant 
to  such  a  redaction  into  posseBBlon  as 
would  InTeat  the  husband  with  a  legal 
title.  See  Verdier  t.  Hyrne,  4  Strob.  403, 
where  the  autborities  were  elaborately  re- 
viewed. It  wae,  however,  nniverBally 
conceded  that  the  marital  rights  did  not 
attach  upon  the  wife's  cboses  in  action 
until  actually  collected,  or  reduced  to 
Judgment  in  favor  of  thebusband.  Hence, 
where  the  wife  became  entitled  to  a  legacy 
in  the  hands  of  an  executor,  or  to  a  dis- 
tributive share  of  a  deceased  ancestor's  es  • 
tate  in  the  hands  of  an  administrator,  the 
marital  rlglrts  would  not  have  attached 
upon  such  legacy  or  distributive  share, 
even  where  a  decree  had  been  obtained, 
unless  there  was  an  order  of  payment  to 
thehDsband.  Musev.Edserton,  Dad.  Bq. 
17»:  Reese  v.  Holmes,  6  Kich.  Eq.  581.  It 
is  clear,  therefore,  that  the  share  of  appel- 
lant in  the  estate  of  her  deceased  father, 
while  in  the  hands  of  his  administrator, 
being  a  mere  chose  in  action,  the  marital 
rights  of  her  husband,  the  Intestate,  could 
not  have  attached  thereon  until  he  re- 
duced the  name  into  possession.  Now, 
upon  familiar  principles,  if  he  bad  invoked 
the  aid  of  a  court  of  equity  in  enforcing 
payment  by  the  administrator  of  this  dis- 
tributive share  of  his  wife,  that  court 
might,  and  probably  would,  have  required 
a  settlement  upon  her  of  the  fund  sought 
to  be  obtained  by  the  husband.  Clancy, 
Mar.  Worn.  441-44S;  Heath  v.  Heath,  2 
Hill,  Eq.  104.  As  Is  said  in  Bouknight  v. 
Bpting,  n  S.  C,  at  page. 77:  "The  rule  on 
the  subject  of  the  wife's  equity  to  a  settle- 
ment to  that,  whenever  the  wife's  prop- 
erty is  under  the  Jurisdiction  of  the  court 
of  chancery  in  such  amannerthat  it  re- 
quires a  decree  or  order  of  the  court  to 
put  a  party  rightfully  into  possessiou  of 
It,  the  court  will  not  deliver  it  over  ex- 
cept upon  terms  of  a  settlement  being 
made,  unless  the  wife  has  been  sniflclently 
provided  for  out  of  other  property,  or  un- 
less the  wife,  upon  a  private  examina- 
tion, shall  waive  her  right  to  such  settle- 
ment;" citing  the  authorities.  Now,  if 
the  court  would  have  ordered  a  settlement 
upon  the  wife  in  this  case,  1!  applied  to  for 
that  purpose.  It  will  undoubtedly  sanction 
and  sustain  a  settlement  voluntarily  made 
by  the  parties.  Oancy,  Mar.  Wom.  p.  446; 
Perryclear  v.  Jacobs,  2  Hill,  Eq.  604;  Ryan 
▼.  Bull,  8  Strob.  Eq.  91.  These  principles 
being  settled,  our  next  Inquiry  is  whether 
the  receipt  and  agreement  of  the  16th  of 
June,  1862,  set  out  above,  can  be  regarded 
as  a  settlement  of  the  principal  sum  of  the 
amount  received  by  the  husband  from  the 
administrator  as  the  distributive  share  of 
bis  wife  In  her  deceased  father's  estate. 
It  Is  undoubtedly  true  that,  if  the  hus- 
band had  received  this  money  from  the 
administrator  unconditionally,  and  with- 
out any  quallflcatlon,  his  marital  rights 
would  have  attached,  and  the  money 
would  have  become  absolutely  bis,  with- 
out any  liahllity  on  his  part  to  account  to 
her  for  the  same,  and  therefore  he  could 
not  have  given  his  wife  the  money  or  prop- 
erty bought  with  it,  to  the  prejudice  of  his 
creditors.  But,  as  is  said  in  Jackson  v. 
McAUley,  Speer.  Eq., at  page  807, "in  order 
that  tb«  marital  rights  majr  attach,  at 


all  events  in  this  court,  it  is  necessary  that 
the  husband  should  take  possession  as 
husband,  and  as  of  his  own  property,  and 
not  as  trustee. "  To  the  sume  effect,  see 
Medsker  v.  Bonebrake,  108  D.  S.  66,  2  Sup. 
Ct.  Bep.  351 ;  Hi)«genbottom  v.  Peyton,  8 
Rich.  £(|.  398.  The  fact,  therefore,  which  is 
undisputed,  that  the  husband  did  actually 
receive  this  money  from  the  administrator 
of  his  wife's  deceased  fattier,  is  not  con- 
clusive;  but  the  inquiry  still  remains 
whether  be  received  it  as  his  own  or  as 
trustee  for  his  wife.  This  depends  largely 
upon  the  Intention  of  the  husband,  as  ex« 
pressed  at  the  time.  2  Perry  on  Trusts,  9 
639;  McCampbell  v.  McCamphell,  2  Lea, 
661.  If  when  he  received  the  money  he  de- 
clared that  he  did  so  simply  as  the  agent 
of  his  wife,  and  assumed  an  obligation  to 
repay  it  to  her,  this  would  negative  any 
intention  to  receive  or  hold  it  by. virtue  of 
his  marital  rights,  and  a  court  of  equity 
will  bold  him  to  bis  declared  Intention; 
for  it  might  be  that  tlie. administrator 
would  have  refused  to  pay  him  but  for 
such  declared  intention,  In  which  case  he 
would  have  had  to  invoke  the  aid  of  the 
court,  when  a  settlement  would  have  been 
required.  Now,  In  this  case  the  terms  of 
the  receipt  and  agreemen  t  leave  no  donb< 
as  to  his  intention  at  the  time,  tor  in  It  lie 
says,  not  only  that  the  mont'y  is  his  wife's 
share  of  her  dec>>ased  father's  estate,  but 
he  adds :  "  Which  I  do  hereby  bind  myself 
to  return  to  her,  to  dispose  of  as  she  sees 
proper  to  do,  without  interest."  This 
completel.v  negatives  the  idea  that  he  re- 
ceived the  money  by  virtue  of  his  marital 
rights  as  husband,  and,  on  the  contrary, 
clearly  recognises  bis  liability  to  account 
to  his  wlfd  for  the  same.  Practically  this 
paper  made  him  a  trustee  for  his  wife,  so 
far  as  this  money  was  concerned.  It  is 
true  that  the  paper  was  informal,  but  it 
is  well  settled  that  no  particular  form  Is 
essential  to  the  creation  of  a  separate  es* 
tate  in  a  married  woman.  As  is  said  in  8 
Pom.  £q.  Jur.  g  1102:  "No  particular 
form  of  words  is  necessary  in  order  to  vest 
property  in  a  married  woman  for  her  sep> 
arate  use,  and  thus  to  create  a  separate 
estate. "  It  Is  a  question  of  intent.  Charles 
V.  Coker,  2  K.  C.  18$.  The  paper  contain- 
ing an  obligatioD  on  the  part  of  the  hus* 
band  to  return  the  money  to  the  wife,  "to 
dispose  of  as  she  sees  proper  to  do, "  suffi- 
cleutly  shows  an  Intent  to  create  a  sepa- 
rate estate  In  the  wife.  Wilson  V.  Bailer, 
SStrob.  Eq..268;  Ellis  v.  Woods,  9  Rich; 
Eq.  18.  The  fact  that  no  person  Is  named 
as  trustee  Is  of  no  consequence,  for  in  such 
a  case  a  court  of  equity  will  regard  the 
husband  as  trustee.  See  8 Pom.  Eq.  Jur.  J 
1100,  where  the  rationale  of  this  rule  is 
fully  and  clearly  explained.  See,  also, 
Boykin  v.  Clples,  2  Hill,  Eq.  200. 

It  seems  to  us  that  the  case  now  under 
consideration  cannot  be  distinguished  in 
principle  from  that  of  Banks  v.  Brown,  2 
Hill,  Eq.  56S.  There  a  husband,  being  In 
debt  at  the  time,  by  a  deed  expressed  to 
be  in  consideration  of  love  and  affection 
settled  property,  both  real  and  personal, 
upon  his  wife.  He  was  at  that  time  nego- 
tlating  a  sale  of  a  large  estate  which  ha 
had  acquired  by  the  marriage,  which  sals 
was  subsequentiy  effected,  and  the  real  in* 
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docemenl  for  tbe  renunciation  of  the  wife's 
Inheritancein  the  real  estate  sold  was  the 
deed  of  settlement  first  mentioned.  Up- 
on a  bill  Bled  by  the  creditors  of  the  hus- 
band to  set  aside  tbe  deed  of  settlement 
as  voluntary,  It  was  held  that  parol  evi- 
dence was  admissible  to  show  that  the 
real  consideration  of  the  deed  of  settle- 
ment, which,  on  Its  face,  appeared  to  be 
voluntary,  was  the  renunciation  by  the 
wife  of  her  inheritance  in  the  renl  estate 
subsequently  sold  by  her  husband,  and 
that  each  consideration  was  sufficient  to 
support  the  deed  of  set  clement  against  the 
creditors  of  the  husband.  This  case, 
therefore,  is.  stronger  than  that,  for  here 
the  valuable  consideration  of  tbe  convey- 
ance to  tbe  wife,  which  plaintiffs  now 
seek  to  set  aside, — the  wife's  distributive 
share  of  her  father's  estate,  received  by 
the  husband  Irom  the  administrator  of  her 
father,— is  stated  in  the  deed  itself,  while 
there  the  only  consideration  stated  in  tbe 
deed  was  love  and  affection,  and  the  valu- 
able consideration— the  renunciation  of 
the  wife's  Inheritance  in  the  real  estate 
sold  by  the  husband — was  allowed  to  be 
proved  by  parol  evidence.  Here,  also,  the 
consideration  was  received  by  the  hus- 
band before  the  execution  of  the  deed  to 
the  wife,  while  there  the  valuable  consid- 
eration did  not  inure  to  the  husband  untU 
after  the  execution  of  the  deed  of  settle- 
ment npob  the  wife.  In  this  case  the  hus- 
band received  the  wife's  money  under  a 
promise  to  return  it  to  her,  to  be  disposed 
of  by  her  as  she  mlgfatthiulc  proper;  and,U 
she  chose  to  receive  It  in  the  shape  of  land 
instead  of  money,  as  she  did,  we  do  not 
see  why  this  would  not  constitute  just  as 
valid  a  consideration  for  the  deed  to  her 
as  the  renunciation  of  the  wife's  inherit- 
ance in  the  case  of  Banks  v.  Brown,  su- 
pra. It  is  contended,  however,  that  this 
promise  on  the  part  of  the  husband  to 
return  the  money  to  his  wife  was  a  mere 
nullity,  on  account  of  their  marital  rela- 
tions, husband  and  wife  beinR  incapable 
of  contracting  with  each  other.  It  is 
true  tliat,  according  to  the  principles  of 
the  common  law,  such  incapacity  did  ex- 
ist; but  a  court  of  equity  would,  under 
certain  circumstances,  recognize  and  up- 
hold such  a  contract.  2  Story,  Eq.  Jur.  § 
1372  et  seq.  As  is  said  in  section  1377a.' 
"If  a  husband  fihonld  voluntarily  enter  in- 
to a  contract  to  make  a  settlement,  or 
should  actually  make  a  settlement,  upon 
his  wife  and  children,  in  consideration  of 
personal  property  coming  by  distribution 
or  bequest  from  her  relatives,  to  no  great- 
er extent  than  what  a  court  of  equity 
would  upon  a  suitable  application  by  bill 
direct  him  to  make,  in  such  a  case  the 
post-nuptial  contract  or  settlement  will 
not  only  be  held  valid  and  obligatory  up- 
on him  and  his  representatives,  but  equal- 
ly so  against  bis  creditors."  This  case  falls 
within  the  principle  thus  stated  by  this 
eminent  author;  for  here  the  money  came 
to  the  husband  as  the  distributive  share 
of  his  wife  in  -  the  estate  of  her  deceased 
father,  and  he  received  it  under  a  promise 
to  return  it  to  her,  to  be  disposed  of  as 
she  might  think  fit,  thus  negativing  the 
idea  that  he  took  It  by  virtue  of  his  mar- 
ital rights,  and  plainly  recognizing   her 


right  to  it,  as  well  as  her  absolute  domin- 
ion over  it.  The  amount  was  about  one 
tenth  of  the  value  of  the  property  then 
owned  by  him ;  and  it  cannot  be  doubted 
that  a  court  of  equity.  If  appealed  to, 
would  have  mode  just  such  a  settlement 
as  was  practically  made  by  the  husband 
voluntarily.  The  fact  that  In  the  event 
the  husliand  proved  to  be  Insolvent  can- 
not affect  the  question,  for  there  was  In 
fact  a  valuable  consideration  for  the  deed 
to  the  wife  and  there  is  no  valid  pretense 
that  any  actual  fraud  was  Intended.  The 
manifest  object  was  simply  to  secure  to 
the  wife  her  money,  which'  had  been  re- 
ceived by  the  husband  under  a  promise  to 
return  it  to  her;  and  the  conveyance  of 
the  land,  which  the  testimony  shows  was 
less  in  value  than  the  amount  received, 
cannot  in  any.  aspect  be  regarded  aa.a 
fraud  upon  his  creditors.  Taylor  v.  Her- 
iot,  4  DesauB.  Eq.  227.  The  debts  due 
plaintiffs  were  contracted  long  before  the 
money  was  received,  and,  therefore,  it 
cannot  be  said  that  the  liusband  obtained 
credit  on  the  faith  of  this  money  being 
his.  It  it  siiould  be  said  that  this  at- 
tempted conveyance  by  the  husband  to 
the  wife,  being  at  most  a  post-nuptial  set- 
tlement, is  void  for  want  of  registry  in 
tbe  office  of  secretary  of  state,  inasmuch 
as  it  rested  upon  tbe  receipt  and  agree- 
ment of  16th  of  June,  1862,  executed  prior 
to  the  change  in  the  registry  law,  the 
answer  is  found  in  the  case  of  Banks  v. 
Brown,  supra,  where  it  is  shown  that  the 
terms  of  the  marriage  settlement  act  ap- 
ply only  to  settlements  founded  upon  the 
consideration  of  mariiage .  and  could  not, 
therefore,  directly  apply  to  settlements 
entered  into  after  the  marriage,  unless 
made  in  pursuance  of  articles  previously 
entered  into.  This  case  practically  over* 
ruins  the  case  of  Price  v.  White,  Bailey, 
Eq.  236,  so  far  as  this  point  Is  concerned. 
See  the  reporter's  note  to  Price  v.  White, 
at  page  237  of  the  last  edition  of  Bailey's 
Equity  Reports. 

But  it  is  contended  that  the  paper  pur- 
porting to  be  a  conveyance  of  the  land 
in  question  to  the  appellant  lacks  a  seal, 
and  therefore  could  not  operate  as  a 
transfer  nf  the  legal  title;  that,  a  most, 
the  appellant  has  only  an  equity  which 
must  yield  to  tbe  alleged  superior  equity 
of  the  plaintiffs.  It  will  be  observed  that 
the  terms  of  the  paper  itself  show  conclu- 
sively that  it  was  not  intended  as  a  mere 
agreement  to  convey,  but  as  an  actual 
conveyance.  It  has  all  the  essential  ele- 
ments of  a  conveyance  of  real  estate,  ex- 
cept thoseal;  and  its  omission  was  clearly 
accidental,  and  certainly  not  intentional. 
It  concludes  with  the  words*  "  Witness 
my  hand  and  seal:"  and  purports  to  have 
been  "signed,  sealed,  and  delivered"  in 
the  presence  of  two  subscribing  wit- 
nesses, one  of  whom  goes  before  the  prop- 
er officer  and  makes  affidavit  that  he  saw 
the  grantor  "sign,  seal,  and  as  his  act 
and  deed  deliver,  the  within  written 
deed,"  and  the  paper  is  spread  upon  the 
records  of  the  proper  ofiice  as  a  deed ;  so 
that  there  cannot  be  a  doubt  that  the  in- 
tention was  to  execute  a  formal  deed,  and 
the  parties,  as  well  as  th»  witnesses,  to- 
gether with  tbe  recording  officer,  manifest- 
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ly  Buppoeed  that  the  paper  wae  what  It 
was  Intended  to  be,— a  valid  deed.  This 
being  the  case,  a  court  of  equity  will  re- 
$rard  the  paper  aa  a  deed,  and  will  supply 
this  accidental  omlBBion  of  the  Heul.  1 
Pom.  Eq.  Jar.  §  383;  Wadsworth  v.  Wen- 
dell, 5  Johns.  Ch.  224;  Bernards  Tp.  v. 
Stebbins,  109  U.  S.  341,  3  Sup.  Ct.  Rep.  252; 
Pope  V.  Montgomery,  24  S.  C.  595. 

Finally,  it  is  urged  that  the  retention  of 
the  possession  ol  the  land  which  Samuel 
Bryson  undertook  to  convey  to  his  wife 
up  to  the  time  of  bis  death  is  sufflctcnt  to 
establish  the  fraudulent  character  of  such 
attempted  conTeyance;  but,  as  was  said 
by  Desaussure,  in  Taylor  v.  Heriot,  4 
Desans.  Eq.  at  page  234 :  "  It  was  consist- 
ent with  the  deed  and  with  the  nature  of 
the  connection  t>et  ween  the  husband  and 
wife,  and  therefore  does  not  furnish  that 
evidence  of  fraud  which  possession  re- 
tained by  the  person  conveying  usually 
does."  See,  also,  Pregnall  v.  Miller,  21 
S.  C.385.  and  the  cases  therein  reviewed. 
The  Judgment  of  this  court  is  that  the 
Judgment  of  tlie  circuit  court  be  reversed, 
and  that  the  complaint  be  dismissed. 

McQowA.N,  J.    I  concur. 


(34  S.  O.  388) 

Garvin  v.  Garvin. 

(Sutrreme  Court  of  South  Carolina.    Sept.  14, 
18«1.) 

JosoMBST  LuK—  Filing  Tbassoript  —  Division 

or  COCHTT — EXECDTIOK. 

1.  A  judgment  rendered  in  1868  af^ainst  a 
debtor  in  L.  county  became,  by  the  law  then  in 
force,  a  lien  on  the  debtor's  land  in  that  county, 
and  an  execution  was  Issued  and  returned  unsat- 
iaflea.  In  1871,  A.  county  was  created  (14  St.  8. 
C.  tOS)  out  of  a  portion  of  L.  coonty,  ioclading 
tiie  land  which  was  subject  to  the  judgment  ren- 
dered in  1888.  The  act  creating  A.  county  con- 
tained no  provision  affecting  the  lien  on  lands 
within  such  county  of  judgments  theretofore  ren- 
dered. In  1874  the  judgment  debtor  sold  the  land 
(then  in  A.  county)  to  defendant,  in  1875  the 
jadgment  creditor  nled  in  A.  county  a  transcript 
of  bis  Judement,  as  authorized  by  Act  8.  C.  1873, 

L14,  (IS  St.  499,)  which  provides  that  "from  the 
kte  of  the  filing  of  such  transcript  it  shall  have 
the  same  force  and  effect  as  if  the  judgment  had 
been  originally  entered  in  the  county  in  which 
said  transcript  is  filed. "  Held,  under  Code  Proc. 
S.  C.  806,  (the  original  Code,)  which  provides 
ttiafthe  parkin  whose  favor  judgment  has  been 
heretofore  or  shall  hereafter  be  given  *  •  • 
may,  at  any  time  within  five  years  after  the  en- 
try of  judgment,  proceed  to  enforce  the  same,  as 
prescribed  by  this  title,"  that  an  execution  is- 
sued on  the  judgment  in  question,  immediately 
on  filing  the  transcript  thereof  in  A.  county,  was 
valid  as  against  the  land  in  defendant's  hands, 
and  authorized  the  sberilt  to  sell  such  land  under 
a  judgment  rendered  in  A.  county  against  the 
same  judgment  debtor  after  the  conveyance  by 
the  debtor  to  defendant;  and  the  purchaser  at 
such  sale  acquired  a  title  superior  to  that  of  de- 
fendant. 

2.  inhere  a  new  county  is  created  out  of  a 
portion  of  an  existing  county,  the  lien  of  judg- 
ments theretofore  rendered  is  not  affected  as  to 
lands  included  within  the  new  county,  where  the 
act  creating  it  contains  no  retroactive  provisions 
relating  to  such  judgments. 

8.  Code  Froe.  8.  0.  306,  (the  original  Code,) 
provided  that  "the  party  in  whose  favor  judgment 
naa  been  heretofore  or  shall  hereafter  be  given 
•  •  •  may,  at  any  time  within  five  years 
after  the  entiy  of  judgment,  proceed  to  enforce 
the  same,  a«  prescribed  by  this  title."  Section 
v.'13s.B.no.25— 40 


807  provided  that,  "after  the  lapse  of  five  years 
from  the  entry  of  judgment,  an  execution  can 
only  be  issued  by  leave  of  court.  •  •  •  But 
the  leave  shall  not  be  necessary  when  execution 
has  been  issued  on  the  judgment  within  the  five 
years,  and  returned  unsatisfied,  in  whole  or  in 
part "  Section  315  provided  that,  "if  the  first  ex- 
ecution is  returned  unsatisfied,  in  whole  or  in 
part,  another  execution,  as  of  course,  may  be  is- 
sued at  any  time  within  the  period  limited  by 
this  act  for  issuing  executions. "  Held,  that  the 
issuance  of  a  second  execution  at  any  time  with- 
in five  years  from  the  return,  unsatisfied,  of  the 
first  execution  was  not  authorized  by  the  statute, 
but  a  second  execution,  as  of  course,  must  be  is- 
sued within  five  years  from  the  entry  of  Uie  judg- 
ment. 

4.  Under  Gen.  St  S.  C.  8  685,  providing  that 
"the  sheriff  shall  pay  over  the  procpeds  of  sale 
of  any  real  estate  sold  by  him  to  any  judgment 
having  prior  lien  thereon, "  the  title  of  a  pur- 
chaser at  a  sale  under  ah  execution,  junior  to  a 
conveyance  made  by  the  debtor,  may  be  referred 
to  and  supported  by  a  judgment  senior  to  the  con- 
veyance, though  no  valid  execution  thereon  bad 
been  issued. 

.6.  The  fact  that  defendant,  in  an  action  to 
recover  land,  has  held  adverse  possession  of 
the  land  for  the  period  of  limitation,  cannot  bo 
urged  on  appeal  as  an  additional  reason  to  sup- 
port the  judgment  of  the  trial  court  in  his  favor, 
since  that  is  a  question  for  the  jury. 

Appeal  from  common  pleas  circuit  court 
of  Aiken  county ;  Hudson,  Judge. 

Action  by  John  Garvin  against  R.  C. 
Garvin  to  recover  possession  of  real  es- 
tate. A  nonsuit  was  granted,  and  iilaiu- 
tiff  appeals.    Reversed. 

Croft  A  Cbafee  and  Henderson  Bros.,  for 
appellant.  Izlar,  Glaze  &  Herbert  and  O. 
C.  Jordan,  for  respondent. 

McTvER,  J.  This  case  having  l>een  sev- 
eral times  before  this  court  under  previ- 
ous appeals,  it  will  not  be  necessary  to 
give  any  detailed  statement  of  the  facts 
presented  in  Its  various  phases,  as  these 
may  be  ascertained  by  reference  to  the 
former  adjudications  In  27  S.  C.  472.  4  S.  E. 
Rep.  14S,  and  31  S.  C.  581,  10  S.  E.  Rep.  507. 
We  will  therefore  confine  ourselves  to  a 
general  statement  of  the  nature  of  the 
case,  tf>gether  with  such  facjts  as  are  per- 
tinent to  the  questions  raised  by  the  pres- 
ent appeal.  The  action  was  brouglit  to 
recover  possession  of  a  tract  of  land,  now 
included  within  the  boundaries  of  Aiken 
county,  hut  which  formerly  constituted  n 
part  of  Lexington  county,  from  which  it 
was  cut  off  when  Aiken  county  was  estab- 
lished by  the  act  of  1S71.  (14  St. 695.)  The 
plaintiff  claims  under  a  deed  made  by  the 
sheriff  of  Aiken,  dated  7th  January,  1878, 
by  virtue  of  a  sale  made  under  certain  ex- 
ecutions obtained  against  Robert  Garvin, 
the  former  owner  of  the  land,  while  the 
defendant  claims  under  a  deed  dated  Idth 
April,  1874,  from  said  Robert  Garvin  to 
himself.  It  seuiiis  that  there  were  two 
judgments  obtained  against  Robert  <3ar- 
vln.  the  first  of  which,  designated  as  the 
"  Fox  judgment,"  wasentered  intheclerk's 
office  of  l.exlngton  county,  on  the  6th  of 
April,  1868,  and  execution  duly  Issued 
thereon,  at  which  time  the  land  in  ques- 
tion was  embraced  within  the  boundaries 
of  Lexington  county,  where  Robert  Gar- 
vin then  resided.  That  execution  was  re- 
turned to  the  clerk's  office  on  the  4tb  of 
April,  1872,  "  unsatisfied  and  for  renewal, " 
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by  the  sberiS  of  Lexington  county.  On 
the  5th  of  August,  1875,  Aiken  county  in 
the  mean  time  havlag  been  established, 
and  the  land  in  question  having  thereby 
been  embraced  within  the  boundaries  of 
that  county,  a  transcript  of  said  Judgment 
was  filed  in  the  ofiBee  of  the  cleric  of  the 
court  of  common  pleas  for  Aiken  county, 
and  on  the  same  day  an  execution  was 
Issued  thereon  by  the  said  clerk,  which,  for 
convenience,  will  be  designated  as  the 
"Quash  execution,"  that  being  the  name 
of  the  clerk  who  issued  it.  The  second 
judgment,  which  will  be  designated  herein 
as  the  "Garvin  judgraent,"  was  obtained 
in  Aiken  county,  in  September,  1877,  and 
execution  to  enforce  the  same  was  duly 
lodged  with  the  sheriff  of  that  county  on 
the  10th  of  December,  1877.  Uuderthis  last-. 
mentioned  execution  the  land  was  levied 
on  and  sold  by  the  sheriff  to  the  plaintiff, 
as  hereinbefore  stated,  on  the  7th  of  Jan- 
uary, 1878.  It  seems,  however,  that  the 
land  in  question  had  been  previously 
levied  on  under  the  Quash  execution, 
though  the  date  of  such  levy  Is  not  given, 
but  the  sale  under  that  levy  was  enjoined 
until  the  determination  of  tlie issues  In  the 
case  in  which  the  Garvin  Judgment  was 
obtained.  Under  this  state  of  facts,  as 
preaebted  in  the  development  of  the  plain- 
tiff's case,  (he  having  offered  in  evidence 
the  deed  from  Kobert  Garvin  to  thedefend- 
ant  herein  tor  the  purpose  of  showing  ttiat 
both  parties  claimed  from  a  common 
source  of  title,)  a  motion  for  a  nonsuit 
was  made  and  granted  by  his  honor. 
Judge  Hudson,  who  held  that,  the  plaintiff 
having  shown  that  the  defendant  held  the 
laud  under  a  deed  executed  prior  to  the  re- 
covery of  the  judgment  under  which  the 
sale  was  made  to  the  plaintiff  bythesherlff, 
the  plaintiff  had  proved  himself  out  of 
court,  by  showing  that  defendant  held  un- 
der a  superior  title:  for  beheld  that  plain- 
tiff could  not  avail  himself  of  the  lien  of 
the  Fox  Judgment,  which  was  anterior  in 
date  to  the  defendant's  deed,  because  there 
was  not,  at  the  time  of  the  sheriff's  sale, 
any  execution  on  that  Judgment  in  the 
sheriff's  office  having  active  energy,  and 
hence  there  was  no  other  authority  for 
the  sheriff  to  make  the  sale  except  the  ex- 
ecution issued  to  enforce  the  Garvin  Judg- 
ment. The  circuit  Judge  further  held  that 
the  question  now  presented  had  not  been 
adjudicated  by  any  former  decision  in  this 
case,  as  was  claimed  by  plaintiff.  From 
this  Judgment  of  nonsuit  plaintiff  appeals 
upon  the  several  grounds  set  out  in  the 
record,  which  substantially  make  three 
questions:  (1)  Whether  the  point  now 
presented  has  been  already  adjudicated 
by  any  former  decision  in  this  case;  (2) 
whether  there  was,  at  the  time  of  the 
sheriff's  sale,  any  valid  execution  In  bis 
office,  having  active  energy,  from  which 
his  authority  to  make  the  sale  could  he 
derived;  (3)  if  not,  whether  the  lien  of  the 
Fox  judgment  was  not  sufficient  of  itself 
to  constitute  authority  for  the  sheriff  to 
make  the  sale  under  the  execution  Junior 
to  defendant's  deed. 

Aa  to  the  first  question,  we  agree  with 
the  circuit  judge  that  the  point  now 
raised  has  never  been  adjudicated  by  any 
former  decision  in  this  case.    In  the  case 


as  reported  in  27  S.  C.  472. 4  S.  E.  Rep.  148, 
which  is  relied  upon  by  plaintiff  aa  sos- 
taJning  his  view  of  this  question,  the  only 
point  really  decided  was  that  the  Fnx 
judgment  was  not  merged  in  the  Oarvin 
judgment,  and  therefore  plaintiff  could 
claim  the  benefit  of  the  lien  of  the  former; 
but  whether  he  could  enforce  such  claim 
without  showing  a  live  execution  issued 
on  such  judgment  was  neither  considered 
nor  determined.  His  right  to  the  ttenefit 
of  the  lien  of  the  Fox  judgment  was  recog- 
nized, but  how  he  should  make  such  right 
available  was  not  a  question  in  the  case. 
We  have  looked  carefully  through  all  the 
former  decisions  in  this  case,  and  we  have 
been  unable  to  find  that  the  question  now 
presented  has  ever  before  been  decided,  or 
that  its  decision  was  necessarily  involved 
in  any  adjudication  heretofore  made. 

As  to  the  second  question,  we  are  unable 
to  agree  with  the  circuit  Judge.  The  Fox 
judgment  was  recovered  In  Lexington 
county  prior  to  the  enactment  of  the 
Code,  and  as  the  laud  then  was  embraced 
within  the  limits  of  that  county,  where 
the  judgment  debtor  then  resided,  it  nn- 
queHtionably  then  became  a  lien  upon  the 
land,  which  continued  until  the  debt  was 
paid  either  in  fact  or  by  operation  of  law. 
The  fact  that  the  land  was  afterwards  cut 
off  from  Lexington  county,  and  embraced 
within  the  boundaries  of  the  new  county 
of  Aiken,  establinhed  by  the  act  of  1871, 
hereinbefore  cited,  could  not  affect  this 
lien,  tor  there  is  nothing  in  that  act  which 
indicates  auy  intention  to  give  to  it  any 
retroactive  operation,  and  hence,  under 
the  well-settled  rule,  no  snch  operation 
can  be  given  to  it.  Indeed,  the  terms  of 
the  act,  so  far  from  showing  any  inten- 
tion to  give  to  It  a  retroactive  operation 
as  to  judgments  already  recovered,  indi- 
cates precisely  the  contrary;  for,  while 
provision  is  made  tor  the  transfer  of  all 
papers  and  records  in  pending  suits,  etc., 
nothing  of  the  kind  is  said  in  reference  to 
cases  already  determined.  But.  in  addi- 
tion to  this,  counsel  for  appellant  hns  fur- 
nished this  court  with  two  cases  from 
other  states  which  distinctly  decide  the 
point  iu  accordance  with  the  conclusion 
which  we  have  adopted.  Davidson  v. 
Root,  11  Ohio,  98;  Bowman  v.  Hovious, 
17  Cal.  471. 

The  lien  of  the  Fox  judgment  thus  con- 
tinuing on  the  land  after  it  was  cut  off 
from  the  county  of  Lexington,  where  the 
Judgment  had  been  originally  entered, and 
embraced  within  the  limits  ot  the  new 
county  of  Aiken,  the  question  is  whether 
there  was  at  the  time  of  the  sheriff's  sale 
any  execution  in  the  sheriff's  office  of 
Aiken  having  active  energy,  under  which 
such  lien  could  be  enforced.  By  section 
306  of  the  original  Code  of  Procedure  it 
was  provided  that  "  writs  of  execution  tor 
the  enforcement  of  judgments,  as  now 
used,  are  modiQed  in  conformity  to  this 
title,  and  the  party  in  whose  favor  Judg- 
ment has  been  heretofore  or  shall  hereafter 
be  given  •  •  •  may,  at  any  time  with- 
in five  years  at ter  the  entry  of  Judgment, 
proceed  to  enforce  the  same,  as  prescribed 
by  this  title."  And  the  next  section  (307) 
provides  that,  "after  the  lapse  of  five 
years  from  the  entry  of  judgment,  an  ex»- 
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entton  can  only  be  Issued  by  loave  ot  tbe 
coart.  •  •  •  Bat  tho  leave  shall  not  be 
necessary  when  execution  has  been  Issned 
on  the  iudgment  within  the  Sve  years,  and 
returned  nusatisfled,  in  whole  or  in  part." 
And  section  815,  In  the  same  title,  provides 
that,  "11  the  first  execution  is  returned  un- 
satisfied, lu  whole  or  in  part,  another  exe- 
cntion,  as  ol  course,  moy  be  issued  at  any 
time  within  the  period  limited  by  this  act 
for  issuing  execntlons. "  It  will  be  ob> 
served  that  these  proTlslons,  with  respect 
to  the  enforcement  of  Judgments  by  execu- 
tion, are  made  retrospective  In  express 
terms,  and  apply  as  well  to  executions  is- 
sned to  enforce  judgments  previously  as 
well  as  subsequently  rendered ;  while  the 
provisions  in  section  S13,  with  respect  to 
the  Hen  uf  Judgments,  are,  in  like  express 
terms,  prospective  only, — "  final  Judgments 
hereafter  rendered,"  etc.  It  is  therefore 
contended  by  counsel  for  appellant  that, 
as  the  provisions  above  quoted  are  ap- 
plicable to  the  issnlng  of  execution  to  en- 
force the  Fox  judgment,  although  it  was 
recovered  prior  to  the  Code,  they  war- 
ranted the  issuing  of  the  Quash  execution 
on  the  5tb  of  August,  1875,  as  that  was 
within  5  years  after  the  return  of  the  first 
execntiun  ansatisfled  on  the  4th  of  April, 
1872,  thongh  not  within  5  years  from  the 
original  entry  of  the  Judgment  in  Lexing- 
ton county.  This  view  proceeds  upon  the 
assumption  that  the  provision  above 
quoted  from  section  315  authorizef<  the  Is- 
sue of  a  second  execution  as  of  course  at 
any  time  within  5  years  from  the  return 
of  the  first  execution.  But,  In  the  first 
plane,  we  do  not  think  that  is  a  proper 
construction  of  section  815 ;  for  by  the  pre- 
ceding part  of  that  section,  not  quoted 
above,  it'ls  provided  that  executions  shall 
be  returnable  within  60  days,  and  it  seems 
to  us  that  the  proper  construction  of  the 
words  quoted  Is  that,  though  an  execution 
must  be  returned  within  60  days,  yet  It 
may  be  renewed  at  any  time  within  5 
years  from  the  entry  of  the  judgment,  as 
of  course,  not  at  any  time  within  6  years 
from  the  return  of  the  execution.  But,  in 
the  second  place,  section  316  of  the  Code 
was  stricken  out  by  the  act  of  2nth  of  No- 
vember, 1873,  (15  St.  499.)  and  the  provis- 
ions inserted  in  lieu  thereof  contained  no 
snch  provision  as  that  quoted  above  from 
section  315  of  the  Code.  So  that,  even  if 
the  construction  of  section  315  contended 
for  by  the  appellant  could  be  adopted, 
yet,  as  the  plaintiff  did  not  undertake  to 
avail  himself  of  that  construction  until 
after  that  section  had  been  repealed,  be 
cannot  claim  any  benefit  thereunder. 

Tbe  act  of  1873,  just  inferred  to,  does, 
however,  contain  another  provision, 
which,  as  it  seems  to  us,  will  warrant  the 
isauing  of  the  Quash  execution  on  the  6th 
of  August,  1875,  which  was  wlihln  three 
years  before  the  sheriff's  sale.  Section  14 
of  that  act,  after  providing  for  the  filing 
of  a  transcript  ot  a  Judgment  obtained  in 
one  county  in  another  connty,  contains 
this  language:  "And  from  the  date  of  the 
filing  of  such  transcript  it  shall  have  the 
same  force  and  effect  as  if  the  juilgmeut 
had  been  originally  entered  In  the  county 
in  which  said  transcript  Is  filed."  Now,  if 
the  Fox  Judgement  bad  been  originally  en- 


tered In  the  county  of  Aifcen  on  the  5th 
of  August,  1875,  one  of  tbe  efttects  which  It 
would  have  had  would  have  been  to  au,- 
thorize  tbe  issuing  ot  an  execution  thereon 
at  any  time  within  five  years  from  that 
date:  for  It  will  be  observed  that  section 
806  of  the  original  Code  is  not  repealed  by 
the  act  of  1878,  or  by  any  other  act,  so  lar 
as  we  are  informed.  The  fact  that  the 
Fox  Judgment  may  have  had  theadditlon- 
al  force  and  effect  ot  fixing  a  lien  <m  the 
land  from  the  date  of  Its  entry  In  Lexing- 
ton county,  as  we  have  seen,  instead  of 
from  the  date  of  the  filing  of  tbe  transcript 
thereof  in  Aiken  county,  cannot  deprive  it 
of  the  further  effect,  under  this  provision 
of  the  act  of  1873,  of  authorizing  tbe  issue 
of  au  execution  thereon  at  any  time  with- 
in five  years  after  the  filing  of  the  tran- 
script in  Aiken  county.  And  as  the  lieu  on 
real  estate  is  derived  from  tbe  judgment, 
and  not  from  the  execution,  which  only 
serves  as  authority  to  the  sheriff  to  en- 
force it,  we  do  not  see  why  the  Quash  ex- 
ecution, which  was  issued  within  five 
years  after  the  filing  of  the  transcript, 
did  not  furnish  authority  to  the  sheriff  to 
enforce  the  previously  existing  lien  of  the 
judgment  arising  from,  and  at  the  time 
of,  the  original  entry  of  tbe  Judgment  in 
Lexington  county.  It  seems  to  us,  there- 
fore, that  though  the  execution  issued  on 
the  Garvin  judgment,  under  which  the 
sheriff  made  the  sale,  was  not  sufficient 
authority  to  enable  him  to  do  so,  inas- 
much aa  that  Judgment  was  not  entered 
until  after  the  land  was  conveyed  by  the 
judgment  debtor  to  the  defendant  herein, 
yet  there  being  at  the  time  in  the  office  of 
the  sheriff  another  execution, — the  Quash 
execution,— which  would  furnish  such  au- 
thority, his  act  in  making  tbe  sale  may, 
under  the  well-settled  doctrine,  (Agnew  v. 
Adams,  17  S.  C.  364,)  be  referred  to  that 
authority;  and,  as  the  Quash  execution 
was  issued  to  enforce  the  lien  of  a  Judg- 
ment which  antedated  tbe  conveyance  un- 
der which  tbe  defendant  claims,  tbe  pur- 
chaser at  such  sale  took  a  titlesu{)erior  to 
that  ot  the  defendant.  We  have  not 
deemed  It  necessary  to  consider  the  effect 
of  the  act  of  18S4,  (18  St.  749,)  and  the 
act  of  1K85,  (19  St.  229,)  amending  the  Code, 
as  It  had  been  previously  altered  by  the 
act  of  1873,  above  referred  to,  be<rausebotb 
of  those  amendatory  acts  expressly  pro- 
vide that  nothing  therein  contained  shall 
be  construed  to  affect  tbe  lien  of  judg- 
ments or  executions  thereunder  entered 
prior  to  the  1st  of  Marcb,  1870,  and  hence 
their  provisions  cannot  affect  this  ante 
Code  judgmeut,  or  any  execution  Issued 
thereunder. 

It  is  contended,  however,  by  counsel  for 
defendant,  that  while  It  Is  true  that  where 
a  sheriff  sells  under  an  execution  which 
has  been  satisfied,  or  has  lost  its  active 
enersry,  and  he  has,  at  the  time,  another 
valid  execution  in  his  office,  having  active 
energy,  the  sale  may  be  supported  by  re- 
ferring it  to  the  latter  execution,  yet, 
where  the  execution  under  which  the  sher- 
iff sells  is  unsatisfied,  and,  having  active 
energy,  furnishes  authority  to  make  the 
sale,  that  the  sale  must  be  referred  to  It, 
and  the  sale  cannot  be  supported  by  re- 
ferring it  to  another  valid,  enforceable  eze- 
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cntlon  tben  in  the  sberltf's  office;  and 
hence  It  is  claimed  that  aa  the  sale  in  this 
case  was  made  under  the  Garvin  execu- 
tion, which  was  a  valid  executioD,  having 
active  enerny,  it  cannot  be  supported  by 
referring  to  any  other  execution  which 
may  have  been  in  the  sheriff's  office  at  the 
time.  This  view  cannot  be  sustained  for 
two  reasons.  In  the  first  place,  the  Gar- 
vin execution  having  been  issued  to  en- 
force a  judgment  obtained  after  the  land 
had  been  conveyed  away  by  the  Judg- 
ment debtor,  that  judgment  never  was  a 
Uen  upon  the  land,  and,  of  course,  the  ex- 
ecution issued  upon  It  furnished  no  author- 
ity whatever  for  the  sale, — no  more  than 
if  the  execution  had,  for  some  reason, 
been  absolutely  void,  or  bad  been  fully 
satisfied.  In  the  second  place,  the  view 
contended  for  is  in  direct  conflict  with  a 
recent  decision  of  this  court  in  the  case  of 
Henderson  v.  Trlmmler,  32  S.  C.  269, 11 S.  E. 
Bep.  640.  In  that  case  there  were  three 
liens  on  the  land— FVret,  the  Cooley  jndg- 
ment;  second,  the  mortgage  iu  favor  of 
Trlmmler;  and,  third,  the  Matthls  judg- 
ment. The  land  was  sold  under  the  jun- 
ior judgment,  and  it  was  held  that  the 
lien  of  the  mortgage  was  divested  there- 
by, although  the  execution  on  the  Cooley 
judgment  bad  lost  its  active  energy.  In 
that  case,  though  the  Matthls  execution 
was  held  to  furnish  sufficient  authority 
to  make  the  sale,  inasmuch  as  the  judg- 
ment upon  which  it  was  Issued  was  a  lien. 
Though  subject  to  the  prior  lien  of  the 
mortgage,  yet  the  sale  was  supported, 
and  it  was  held  to  vest  a  good  title  in  the 
purchaser,  free  from  the  lien  of  the  mort- 
gage, by  virtue  of  the  senior  lien  of  the 
Cooley  judgment.  As  it  is  well  expressed 
by  his  honor.  Judge  Frasbr,  in  his  circuit 
decree  in  that  case :  "  The  sale  being  for 
the  benefit  of  the  older  judgment  lien,  the 
title  under  such  sale  Is  necessarily  sus- 
tained by  such  older  lien."  So  that,  even 
if  we  are  In  error  in  holding  that  the 
Quash  execution  was  a  valid  execution, 
having  active  energy,  which,  being  in  the 
hands  of  the  sheriff  at  the  time,  would 
have  famished  him  with  authority  to 
make  the  sale,  yet,  under  the  case  just  cit- 
ed, the  title  of  the  plalntlK,  who  pur- 
chased at  the  sheriff's  sale,  may  he  sup- 
ported by  the  lien  of  the  Fox  judgment, 
even  though  no  valid  execution  on  that 
judgment  may  have  been  In  the  Sheriff's 
bands  at  tbe  time  of  the  sale.  There  can 
be  no  doubt  that,  where  u  sheriff  makes  a 
sale  of  real  estate  under  an  execution,  be 
is  bound  to  apply  the  proceeds  of  such 
sale  to  any  Judgment  senior  to  that  under 
which  the  sale  Is  made,  tor  such  is  the  ex- 
press provision  of  the  statute.  "Thesher- 
Iff  shall  pay  over  the  proceeds  of  sale  of 
any  real  estate  sold  by  hlin  to  any  judg- 
ment having  prior  Hen  thereon. "  Gen.  St. 
686.  This  provision  is  even  more  stringent 
than  that  found  In  section  60  of  the  sher- 
iff's act  of  1839,  from  which  tbe  present 
section  seems  to  have  been  taken,  for 
there  tbe  requirement  was  to  pay  over  the 
proceeds  of  sale  to  any  judgment  having 
prior  lien :  provided,  notice  of  such  judg- 
ment be  given  to  tbe  sheriff  before  tbe 
proceeds  have  been  otherwise  applied. 
But  there  is  no  such  proviso  in  the  sec- 


tion as  Incorporated  In  tbe  General  Stat- 
utes, and  hence  it  would  seem  to  be  nec- 
essary for  the  sheriR  to  examine  the  cleric's 
office  to  see  If  there  is  any  judgment  hav- 
ing prior  lien  before  he  can  safely  apply 
the  proceeds  of  the  sale  of  real  estate.  It, 
therefore,  the  holder  of  a  senior  judgment 
Is  entitled  to  receive  the  proceeds  of  the 
sale. of  his  judgment  debtor's  real  estate 
when  made  under  a  junior  judgment,  it 
would  seem  to  be  nothing  but  right  and 
proper  that  the  purchaser,  whose  money 
has  been  applied  to  the  senior  lien, 
should  be  protected  undersuch  lieu.  This 
doctrine  seems  to  have  been  settled  by 
the  case  of  Vance  v.  Red,  2  Speer,  90, 
which  lias  been  recognised  and  followed 
in  a  number  of  subsequent  cases.  This 
disposes  of  the  third  question  made  by 
the  plaintiff's  grounds  of  appeal. 

The  defendant  has,  however,  according 
to  the  proper  practice,  given  notice  that 
be  will  ask  tbls  court  to  sustain  the  judg- 
ment below,  upon  a  ground  other  than 
those  upon  which  it  was  based  by  the 
circuit  judge.  This  ground,  as  stated  in 
the  notice,  is  because  "it  appears  by  tbe 
evidence  introduced  by  the  plaintiff  that 
tbe  defendant  has  been  holding  this  land 
in  dispute  adversely  to  the  plaintiff  and 
all  tbe  world,  more  than  ten  years  last 
past  before  the-commencement  of  this  ac- 
tion." To  dispose  of  this  ground.  It  is  suf- 
ficient to  say  that  whether  a  party  has 
been  in  adverse  possession  of  a  tract  of 
land  for  the  prescribed  time  presents  a 
question  of  fact,  which  tbe  circuit  judge 
would  have  had  no  authority  to  deter- 
mine, an  that  was  a  matter  for  the  jury. 
The  judgment  of  this  court  is  that  the 
judgment  of  tbe  circuit  court  be  reversed, 
and  that  tbe  case  be  remanded  to  that 
court  for  a  new  trial. 

McGowAN,  J.    I  concur. 


(34  S.  C.  S57) 

City  Codncil  op  Charlkbton  v.     bller. 

{Supreme  Court  qf  SouOi  Carolina.    Sept  19, 
1801.) 

JOBISDICTION  OF  SUFREMK   ConBT— APPBAIS  PROM 
CiTT  ConBT  OF  ChaBLE8T0!T. 

1.  Gen.  St.  S.  C.  S  2134,  concerning  the  city 
court  of  Charleston,  provides  that  "all  parties 
shall  have  the  same  right  of  appeal  to  the  su- 
preme court  from  the  decisions  ol  the  said  city 
court, "  in  the  same  manner  us  parties  in  the  cir- 
cuit court  In  like  cases.  Code  S.  C.  jj  358,  pro- 
vides that  when  a  judgment  is  rendered  by  a  trial 
justice's  court,  by  the  county  commissioners,  or 
any  inferior  court  save  the  probate  court,  the 
appeal  shall  be  to  the  circuit  court  of  the  county 
wherein  the  judgment  was  rendered.  Held,  that 
appeals  lie  from  the  city  court  to  the  supreme 
court,  notwithstanding  the  city  court  is  an  in- 
ferior courL 

2.  The  jurisdiction  of  the  supreme  court  over 
appeals  from  the  city  court  is  exclusive. 

3.  Code  8.  C.  S  11,  provides  that  the  supreme 
court  shall  have  exclusive  jurisdiction  to  review 
upon  appeal  any  judgments,  ordei-s,  or  decrees 
entered  by  the  "courts  of  common  pleas  and  gen- 
eral sessions. "  Held,  that  the  absence  of  a  pro- 
vision conferring  jurisdiction  to  review  appeals 
from  the  city  court  did  not  aitect  the  jurisdictioa 
of  the  supreme  court,  specially  given  byOen.  St. 
$  2134,  which  provides  that  tbe  supreme  court 
"shall  hear  and  determine  such  appeals. " 

Appeal  from  common  pleas  circuit  court 
of  Charleston  .county ;  Izlab,  Judge. 
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Action  by  tbe  city  council  of  Charleeton 
againBt  J.  C.  H.  Weller.  Judgment  for 
plaintiff.  Defendant  appealed  to  the  cir- 
cuit court  of  Cliarleston  -county.  Appeal 
dismissed.  Appellant  appeals  from  the 
order  of  dismissal.'  Affirmed. 

Trenbolm  &  Rhett,  for  appellant. 
CharJes  Ingleaby,  Corp.  Counaei,  for  .re- 
spondent. 

McIvBB,  J.  The  sole  qnestion  presented 
by  this  record  Is  whether,  in  a  case  heard 
by  the  city  court  of  Charleston,  the  ap- 
peal is  to  the  circuit  court  of  the  county 
of  Charleston  or  to  tbe  supreme  court. 
Section  2184,  found  in  chapter  81  of  the 
General  Statutes,  entitled  "Of  the  Qty 
Court  of  Charleston, "provides  as  follows: 
"AH  parties  shall  have  the  same  right  of 
appeal  to  the  supreme  court  from  the  de- 
cisions of  the  said  city  court,  in  the  same 
form  which  is  now  or  may  be  lawful  tor 
parties  in  the  circuit  courts  in  like  cases, 
and  the  supreme  court  shall  hear  and  de- 
termine such  appeals  in  the  same  manner 
as  appeals  from  thecircuitcourt  of  Charles- 
ton county."  Under  that  section,  ex- 
pressly giving  to  all  parties  in  the  city 
court  the  right  of  appeal  to  tbe  supreme 
court,  and  requiring  that  court  to  hear 
aud  determine  such  appeal  in  Imperative 
terms,  ("shall  hear  and  determine  such 
appeals,")  and  placing  appeals  from  the 
city  court  in  all  respects  upon  the  same 
footing  as  appeals  from  the  circuit  court, 
there  could  be  no  possible  doubt  as  tu  tne 
proper  response  to  the  question  above 
stated  if  there  were  nothing  more.  Bnt  it 
is  contended  by  tbe  appellant  that,  since 
it  has  been  determined  in  the  case  of  City 
of  Charleston  V.  Phosphate  Co.,  11  8.  E. 
Rep.  886,  that  tbe  city  court  has  no  juris- 
diction in  cases  involving  more  than  $100, 
it  mnst  be  regarded  as  one  of  the  inferior 
courts,  which  tbe  general  assembly  is  au- 
thorized to  establish  by  section  1  of  ar- 
ticle 4  of  the  constitution ;  and,  being  an 
inferior  court,  an  appeal  from  its  decision 
must  be  to  the  circuit  court  of  the  county 
wherein  it  is  rendered,  under  the  provis- 
ions of  section  358  of  the  Code  of  Procedure. 
The  decision  In  the  case  referred  to  was 
based  upon  the  ground  that  tbe  constitu- 
tion In  section  15  of  article  4,  having  con- 
ferred on  the  court  of  common  pleas  ex- 
clusive jurlsictlon  in  all  civil  cases  "  which 
shall  not  be  cognizable  before  justices  of 
the  peace,  "and  the  jurisdiction  of  such  jus- 
tices being  limited  by  section  22  of  the 
same  article  to  cases  "where  the  amount 
claimed  does  not  exceed  one  hundred  dol- 
lars," the  general  assembly  would  not 
have  the  power  to  confer  upon  the  city 
court  jurisdiction  of  any  civil  case  where 
the  amount  claimed  exceeded  $100,  as 
that  would  conflict  with  the  exclusive 
jurisdiction  conferred  by  the  constitu- 
tion on  the  court  of  common  pleas  in 
such  cases.  So  that  the  necessary  con- 
clnslon  was  that  tbe  general  asiiembly,  in 
conferring  upon  the  city  court  jurisdiction 
for  the  trial  of  causes  arising  under  the  or- 
dinances of  the  city  council.  Intended  to 
confer  such  jurisdiction  only  Incases  where 
the  amount  claimed  did  not  exceed  $100. 
While,  therefore,  the  city  court  of  Charles- 
ton was  not  declared  in  terms  by  that 


case  to  be  an  interior  conrt,  yet  we  think 
that  such  is  tbe  necessary  Inference  from 
that  decision. 

Assuming,  then,  that  the  city  conrt  is 
an  Inferior  court,  the  precise  question  here 
presented  is  whether  the  right  of  appeal 
to  the  supreme  conrt  from  tbe  decisions  of 
tlje  city  court,  expressly  conferred  by  sec- 
tion 2134,  above  quoted,  is  abrogated  by 
the  more  general  provisions  contaJned  in 
section  358  of  the  Code,  which,  so  far  as 
this  question  is  concerned,  reads  as  fol- 
lows: "When  a  judgment  is  rendered  by 
a  trial  justice's  court,  by  the  connty  com- 
missioners, or  any  other  inferior  court  or 
jurisdiction  save  the  probate  court,  here- 
tofore provided  for  in  this  Code  of  Proced- 
ure, the  appeal  shall  be  to  tbe  circuit 
court  of  the  county  wherein  the  judg- 
ment was  rendered. "  Upon  this  section  it 
is  first  to  be  remarked  that  the  saving 
clause  in  reference  to  tbe  probate  court 
was  manifestly  not  intended  to  except 
that  court  from  the  list  of  those  courts  or 
Jurisdictions  from  whose  decisions  appeals 
should  be  to  the  circuit  conrt,  for  in  pre- 
ceding sections  of  the  Code,  dealing  spe- 
cially with  the  probate  court,  express  pro- 
vision had  been  made  for  appeals  from 
that  court  to  the  circuit  court.  That  sav- 
ing clause  was  doubtless  designed  simply 
to  except  appeals  from  the  probate  court 
from  tbe  operation  of  the  regulations 
as  to  appeals  from  Inferior  courts  gen- 
erally in  respect  to  tho  time  within  which 
they  must  be  taken,  and  other  like  details. 

It  is  next  to  be  observed  that  the  pro- 
visions of  this  section,  while  specially  des- 
ignating the  trial  justice's  court  and  the 
connty  commissioners,  are  general,  as  to 
the  other  courts  and  jurisdictions  referred 
to,  under  which  alone  could  the  city  court 
be  placed,  if  referred  to  at  all.  But.  on 
tbe  other  band,  the  provisions  of  section 
2134  of  the  General  Statutes  relate  only 
to  a  single  tribunal,  specifically  designat- 
ed by  name.  It  is  understood  that  the 
General  Statutes  of  1882,  embracing  tbe 
Code  of  Procedure,  constituted  a  single 
act,  all  of  which  was  passed  at  tho  same 
time;  and  it  is  claimed,  whether  correctly 
or  not  we  are  not  informed,  that  section 
358  of  the  Code  is  in  a  subsequent  portion 
of  the  general  act  to  that  in  which  sec- 
tion 21.^  above  referred  to  is  found,  and 
is  therefore  the  latest  expression  of  the 
legislative  will.  Assuming  this  to  be  so 
for  the  purposes  of  the  present  discus- 
sion, the  question  Is  presented  whether 
these  two  apparently  conflicting  provis- 
ions in  the  same  act  can  be  reconciled? 
It  so,  bow  ?  And  if  not,  which  is  to  con- 
trol? It  is  very  obvious  that  if  the  view 
advocated  by  tbe  appellant  shall  pre- 
vail, then  the  provisions  of  section  2134  of 
the  General  Statutes  will  become  abso- 
lutely nugatory.  No  court  will  readily 
adopt  the  conclusion  that  the  legislature 
has  deliberately  inserted  in  a  statute  a 
provision  which  becomes  utterly  useless 
and  unmeaning  because  of  an  inconsisten- 
cy with  some  subsequent  provision  in  the 
same  statute.  On  the  contrary,  the 
well-settled  rule  Is  that  in  construing  an 
act  it  mnst  be  considered  as  a  whole,  and 
such  a  construction  must  be  adopted,  if 
possible,  as  will  give  full  force  and  effect 
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to  flacb  one  of  its  proTiaJons.  It  they 
are  apparently  InconslBtebt  with  each 
other,  8ucb  inconsistency  must,  it  possi- 
ble, be  reconciled,  in  order  to  give  full 
force  and  eHect  to  the  legislative  will  as 
expressed  by  the  words  they  have  used. 
So  that  the  practical  question  here  is 
whether  it  la  possible  to  reconcile  the 
particular  Intention,  explicitly  declared 
in  section  2184,  of  securing  the  right  of  ap- 
peal to  the  Biiprenie  court  from  the  decis- 
ions of  the  city  court  of  Cbarleeton,  wicli 
the  general  iutention  declared  in  equally 
explicit  terms  in  section  858  of  the  Code, 
that  all  appeals  from  inferior  courts  (to 
which  class,  as  we  have  seen,  the  city 
court  belongs)  shall  be  heard  by  the  cir- 
cuit court.  It  seems  to  us  this  can  be, 
and  ought  to  be,  done  in  order  to  avoid 
Imputing  to  the  legislature  an  Intention 
of  inserting  in  an  act  a  perfectly  useless 
and  nugatory  provision  by  reading  the 
particular  provision  as  an  exception  to 
the  general  provision;  that  while,  as  a 
general  rule,  appt^als  from  the  decisions  of 
an  inferior  court  are  to  the  circuit  court, 
yet  the  city  court  constitutes  an  exception, 
and  an  appeal  from  that  court  is  to  be 
beard  and  determined  by  the  supreme 
court.  This  mode  of  construction  has  been 
approved  and  resorted  to  in  at  least  two 
cases  in  this  state  involving  the  conHtruc- 
tion  ottwo  apparently  inconsistent  provis- 
ions in  the  constitution,  (State  v.  Shaw,  9 
S.C.94,  and  State  v.McUaniel,  19  S.C.114,) 
where,  in  the  former,  the  special  provision 
requiring  circuit  Judges  to  be  elected  by 
ballot  was  read  as  an  exception  to  thegen- 
eral  provision  that  in  all  elections  by  the 
general  assembly  the  members  shall  vote 
viva  voce;  and  in  the  latter  the  provision 
ol  section  3  of  article  6  requiring  a  revision 
and  arrangement  of  the  statates  was  held 
to  constitute  an  exception  to  the  general 
provision  contained  in  section  20  of  article 
2,  requiring  that  every  act  or  Joint  reso- 
lution shall  relate  to  but  one  subject, 
which  shall  be  expressed  in  the  title.  So 
In  Ex  parte  Tqmer,  24  8.  C.  214,  the  same 
mode  was  resorted  to  for  the  purpose  of 
reconciling  two  apparently  inconsisteut 
provisions  in  the  General  Statutes  of  1882. 
See,  also,  Endllch  on  the  Interpretation  of 
iStatutes,  (section  215,;  where  it  Is  said: 
"  It  there  are  two  acts  or  two  provisions 
on  the  same  act,  of  which  one  is  special 
and  particular,  and  clearly  includes  the 
matter  In  controversy,  while  the  other  is 
general,  and  would,  if  standing  alone.  In- 
clude it  also,  and  If,  reading  the  general 
provision  side  by  side  with  the  particular 
one,  the  inclusion  of  that  matter  in  the 
former  would  produce  a  conflict  between 
it  and  the  special  provision,  it  must  be 
taken  that  the  latter  was  designed  as  an 
exception  to  the  general  provision. "  This 
language  Is  directly  apposite  to  the  case 
in  hand,  and  fully  supports  the  view 
which  we  have  adopted. 
It  is  contended,  however,  that  the   su- 

fireme  court  has  never  been  invested  with 
urlsdlctlon  to  hear  appeals  from  the 
Judgments  of  the  city  court,  and  section 
11  of  the  Code  Is  cited  to  show  that  such 
appeals  are  not  embraced  within  those 
mentioned  in  that  section.  Granting  this 
to  be  so,  there  can  bn  no  doubt  that  un- 


der the  provisions  of  section  21S4  such  Ju- 
risdiction is  not  only  expressly  conferred 
upon  the  supreme  court,  but  it  is  impera- 
tively required  to  exercise  such  jurisdic- 
tion,— "shall  hear  and  determine  such  ap- 
peals." Again  It  is  urged  that  the  pro- 
vision for  appeals  to  the  supreme  court 
in  section  2134  from  the  decisions  o(  the 
city  court  Is  permissive  only,  ("all  parties 
shall  have  the  same  right  of  appeal," 
etc.,1  while  the  provision  In  section  35S 
of  the  Code  is  imperative,  ("the  appeal 
shall  be  to  the  circuit  court,"  etc.,)  and 
from  this  it  is  argued  that  the  losing  par- 
ty to  a  case  In  the  city  court  may  appeal 
either  to  the  circuit  court  or  supreme 
court,  as  be  may  prefer;  and  hence  that, 
for  this  reason,  if  for  no  other,  the  circuit 
Judge  erred  in  dismisBlng  this  case  for 
want  of  Jurisdiction  to  hear  this  appeal. 
We  cannot  adopt  such  a  view.  We  can- 
not think  that  there  is  anything  in  either 
of  the  sections  which  warrants  the  idea 
that  the  legislature  intended  to  give  to 
a  party  to  a  cause  in  the  city  court  the 
right  to  select  the  tribunal  to  which  his 
appeal  should  be  addressed.  On  the  con- 
trary, we  are  of  opinion  that  the  proper 
construction  of  the  statute  is  that  the 
only  right  of  appeal  secured  to  a  party  to 
a  cause  in  the  city  court  was  a  right  to 
appeal  to  the  supreme  court,  and  there 
was  no  error  on  the  part  of  the  circuit 
Judge  in  declining  to  bear  this  appeal  fur 
want  of  Jarlsdictiou.  The  Judgment  of 
tUs  court  is  that  the  judgment  or  order 
of  the  circuit  court  be  affirmed. 

McGoWAN,  J.  I  concur  in  the  result  up- 
on the  ground  that  the  law  expressly 
gives  the  appeal  to  the  supreme  court. 


(84  8.  c.  *U) 

Barbbr  v.  Richmond  &  D.  B.  Co. 

(Supreme  Court  of  SouiM  Carolina.    Sept  18, 
1891.) 

ACdDBHTATCKOSSlKO — FaILDRB  TO  SlOKAIr— CON- 

8TB0CTI0S  or  Tback. 

1.  Gen.  St.  S.  C.  i  1483,  requires  locomotive 
engineers  and  firemen  on  trains,  when  approach- 
ing any  public  highway  or  "traveled  place,"  to 
signal,  either  by  a  bell  or  whistle.  Held,  that  "a 
traveled  place"  means  a  place  wbwe  the  public 
have  a  legal  right  to  cross  the  track,  and  not  a 
place  whore  people  are  accustomed  to  cross  to 
reach  a  store  ana  post-offloe,  where  such  crossing 
was  not  a  public  one,  and  the  railroad  company 
did  not  know  of  or  acquiesce  in  such  crossing. 

a.  Defendant's  failure  to  give  the  required 
notice  of  its  approachingtraln  will  not  give  plain- 
tiff a  right  of  recovery  when  he  knew  of  its  ap- 
proach wittiont  any  signal  being  given. 

S.  Negligence  cannot  be  imputed  to  defendant 
by  reason  of  its  track  being  within  three  feet  of 
the  platform  in  front  of  the  store  where  the  ac- 
cident occurred,  when  it  owned  only  the  road- 
bed at  that  point,  and  had  no  interest  in  or  con- 
trol over  either  the  platform  or  the  ground  upon 
which  it  rested. 

Appeal  from  common  pleat)  circuit  court 
of  Chester  county ;  Norton,  Judge. 

Action  by  William  S.  Barber,  by  his 
guardian  ud  litem,  James  U.  Barber, 
against  the  Richmond  &Danvllle Railroad 
Companyfor  personal  injuries.  Judgment 
of  nonsuit,  from  wliicb  plaintiff  appeals. 
Affirmed. 

Henry  <ft  Oage,  fur  appellant.  B.  L. 
Abney,  tor  defendant. 
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McIvKH,  J.  This  was  an  action  to  re- 
cover ilamRges  for  injuries  sustained  by 
the  minor,  William  S.  Barber,  through  the 
alleged  nej^llKence  of  the  defendant  com- 
pany. In  the  complaint  the  negligence 
complained  of  is  stated  as  follows :  That 
at  a  station  on  the  railroad  called  "Bas- 
comvllle'"'the  said  William  S,  Barber  was 
crossing  the  track  of  the  railroad,  well 
knowing  that  the  locomotive  and  cars 
thereof,  then  ubuut  due,  would  stop  to 
discbarge  passengers  at  the  said  station; 
but  the  defendant  carelessly  and  reckless- 
ly caused  its  locomotive  and  cars  to  pass 
rapidly  over  the  track  at  said  station,  and 
negligently  omitted  to  slow  up,  or  give 
a  signal  by  bell  or  whistle,  while  so  ap- 
proaching, though  then  crossing  a  public 
highway,  by  reason  whereof  the  Said 
William  8.  Barber  was  unaware  of  the 
approach,  and  by  reason  of  the  said  negli- 
gence, and  without  any  fault  or  negligence 
of  the  said  William  8.  Barber,  the  locomo- 
tive struck  him  and  threw  bim  with  great 
violence  to  the  ground,"  whereby  he  sus- 
tained the  serious  injuries  for  which  dam- 
ages are  claimed.  The  plaintiff  intro- 
duced testimony  landing  to  show  that  the 
place  at  which  the  disaster  occurred  was 
not  a  regular,  but  a  flag,  station,  where 
the  trains  did  not  usually  stop  except  up- 
on signal,  unless  they  bad  passengers  to 
discharge  at  that  point;  that  on  the  day 
when  the  accident  occurred  there  was  a 
passenger  on  the  east-bound  train  to  be 
put  ulT  at  BascomTille,  which  was  known 
to  William  S.  Barber;  fhatyoung  Barber, 
a  youth  of  15  years  of  age,  had  gone  to 
the  station  that  morning,  driving  a  team 
of  males,  which  he  left  in  the  open  space 
between  the  public  road  to  Rocky  Mount 
and  the  railroad  track,  where  persons  vis- 
iting tbe  station  were  accustomed  to  leave 
their  teams,  and  had  gone  into  the  back- 
part  of  the  store  of  Hafner  &  Howse,  in 
which  tbe  post-office  was  kept,  for  tbe 
purpose  of  warming  his  feet;  that  the 
railroad  track  runs  immediately  in  front 
of  said  store,  within  about  three  feet  o( 
tbe  piazza  or  platform  of  the  store;  that 
while  at  the  fire  young  Barber  beard  the 
train  approaching,  and,  fearing  that  bis 
mules  would  become  frightened,  started, 
wltb  a  companion,  on  a  run,  intending, 
as  be  said,  to  jump  from  the  platform 
across  tbe  track,— the  road  being  narrow 
gauge, — three  feet,  so  as  to  reach  bis  team 
before  the  train  came  up ;  that  when  he 
reached  the  door  ol  the  store  opening  on 
the  platform  he  saw  the  train  abreast  of 
the  platform,  and  tried  to  stop,  attempting 
to  catch  hold  of  a  post,  but,  missing  the 
post,  be  fell  against  tbe  tender  of  the  en- 
gine, and  the  train  passed  over  one  of  bis 
feet.  Injuring  it  so  severoiy  as  to  render 
amputation  necessary.  For  a  proper  un- 
derstanding of  tbe  location  the  diagram 
found  in  the  "case"  should  be  embraced  in 
the  report  of  the  case,  from  which  it  ap- 
pears that  the  train  had  already  crossed 
tbe  public  road  leading  to  Rock  Hill  be- 
fore the  disaster  occurred,  and  that  it  did 
not  cross  the  public  road  leading  to  Rocky 
Mount  It  all.  at  least  near  the  Bascom- 
Tille station,  and  that  there  was  nopablic 
highway  or  street  at  the  point  where 
young    Barber   undei'took   to  cross    the 


railroad  track.  The  plaintiff  also  Intro- 
duced testimony  tending  to  show  that 
the  engineer  in  charge  of  the  train  failed 
to  give  the  sieuals  required  by  section 
1483  when  approacliing  tbe  place  where 
a  railroad  track  crosses  "any  public  high- 
way or  street  or  traveled  place:  "the  whis- 
tle not  having  been  blown  until  the  engine 
was  abreast  of  Cousar's  store,  about  28 
steps  distant  from  tbe  platform  above 
mentioned.  There  was  also  testimony 
tending  to  show  that  persons  were  in  the 
habit  of  stopping  and  hitching  their  teams 
in  the  open  space  In  front  of  tbe  stores  of 
Hafner  &  Howze  and  Cousar,  between 
the  railroad  track  and  the  pubUc  road 


PUBLIC  ROAD 


IDI 


TO  UOCK  aiLU 


Consai'a 

Cotton 

Plattorm. 

1 

Coniiar's 

8tOM. 

Hnfuer  & 
Howse. 
16  steps. 


'latformiain.tiiglL. 


i? 


leading  to  Bocky  Mount,  and  croBcinK 
the  railroad  track  to  reach  those  stores, 
in  one-  of  which  the  post-office  was  kept; 
but  there  was  no  evidence  that  tiie  defend- 
ant company  either  knew  of  or  acquiesced 
in  t.ils  habit  of  crossing  its  track  at  that 
place.  The  plaintiff  also  offered  testimo- 
ny, without  objection,  tending  to  show 
that  since  the  accident  occurred  the  defend- 
ant company  had  cut  oft  three  feet  from 
the  platforms  both  of  Hafner  &  Howze  and 
of  Cousar,  making  tbe  distance  now  be- 
tween tbe  edges  of  the  platforms  and  tbe 
railroad  track  six  feet  instead  of  three  feet; 
but  it  also  appenr«d  from  tbe  testimony 
of  the  same  witness  that  the  defendant 
company  owned  only  the  road-bed  at  that 
point,  and  bad  nothing  to.  do  with  erect- 
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Ing  or  maintalnlne  those  platforms  with- 
in three  leet  of  their  traclc,  and  had  to  ob- 
tain permission  from  the  owners  to  cut 
them  off  as  above  stated.  At  the  close  of 
plaintitl's  testimony  defendant's  counsel 
moved  tor  a  nonsuit,  which  was  granted 
upon  the  ground  that  there  waa  an  entire 
absence  of  any  testimony  tending  to 
show  negligence  on  the  part  of  the  defend- 
dant  company. 

The  plaintiff  appealed  upon  the  several 
grounds  set  out  In  the  record.  It  seems 
to  be  conceded,  and  properly  so,  that  the 
failure  of  the  defendant  to  give  tbesignala 
required  by  thesectionoi  theGeneral  Stat- 
utes above  cited  cannot  avail  the  plaintiff 
unless  it  appears  that  the  disaster  oc- 
curred at  a  point  where  the  railroad  track 
crosses  a  public  highway  or  street  or  trav- 
eled place.  Neely  v.  ftailroad  Co.,  33  S.  C. 
136,11  S.  E.Bep.  636;  Hale  v.  Railroad  Co., 
18  S.  E.  Rep.  537,  (decided  at  the  present 
term.)  But  it  Is  contended  that,  while 
the  disaster  did  notoccnrat  a  public  high- 
way or  street,  yet  It  did  occur  at  a  "trav- 
eled place, "  and  exception  is  taken  to  the 
construction  placed  upon  those  words  by 
the  circuit  judge,— that  it  must  be  a  place 
'A here  the  public  are  authorized  to  travel, 
and  that,  although  persons  were  accus- 
tomed to  cross  the  track  (or  the  purpose 
of  reaching  the  stores  and  post-ofHce.  this 
would  not  constitute  "a  traveled  place. " 
in  the  sense  of  those  terms  as  used  In  the 
statute,  unless  it  was  shown  that  the  rail- 
road company  knew  of  and  acquiesced  in 
this  use  of  Its  track.  Wc  do  not  think 
there  was  any  error  in  the  view  taken  by 
the  circuit  judge,  unless.  Indeed,  he  went 
too  far  in  favor  of  the  plaintiff.  It  seems 
to  us  that  the  object  of  thestatute  was  to 
protect  persons  in  crossing  railroad  tracks 
at  points  where  they  bad  a  right  to  do 
so.  and  not  at  points  where  they  bad  no 
legal  right  to  cross.  We  are  not  prepared, 
therefore,  to  admit  that  the  mere  fact 
tnat  persons  were  in  the  habit  of  crossing 
a  railroad  track  with  the  knowledge  of 
and  without  objection  from  the  company 
would  constitute  such  a  traveled  place  as 
is  contemplated  by  the  statute,  unless  the 
public  bad  in  some  way  acquired  the  legal 
right  to  cross  at  such  point.  See  Hale  v. 
Railroad  Co.,  referred  to  above. 

But  there  is  another  view  upon  which 
the  ruling  uf  the  circuit  judge  might  be 
sustained.  In  Olenn  v.  Railroad  Co  ,  21 
S.  C.  470,  It  was  held  that.It  was  not  sufH- 
cient  to  sustain  a  caseof  this  kind  to  show 
negligence,  but  there  must  be  also  some 
evidence  showing  that  the  injury  com- 
plained of  was  the  result  ot  such  negli- 
gence; and  the  same  doctrine  was  recog- 
nized in  the  case  of  Petrie  v.  Railroad  Co., 
29  S.  C.  at  page  318,  7S.  E.  Rep.  515.  Now, 
in  this  case,  while  there  was  evidence  of 
negligence  in  failing  to  give  the  statutory 
signals,  which  would  have  made  the  de- 
fendant liable  if  the  disaster  had  occurred 
at  a  public  highway  or  street  or  traveled 
place,  provided  it  had  been  shown  that 
the  injury  complained  of  resulted  (roiu 
such  negligence,  yet,  as  we  have  said,  tbe 
disaster  did  not  occur  at  any  such  place, 
and,  if  it  had,  how  could  it  be  said  that 
tbe  injury  was  the  result  ot  such  negli- 
gence, iu  face  uf  tbe  admitted  (act,,  testi- 


fied to  both  by  the  party  injured  and  by 
his  companion,  that  young  Barber  knew 
the  train  was  not  only  approaching,  but 
was  near  at  band,  before  he  started  from 
the  fire?  The  manifest  object  of  requiring 
the  signals  Is  to  give  notice  to  persons 
crossing  or  wishing  to  cross  a  railroad 
track,  in  order  that  they  may  keep  out  of 
tbe  way  of  an  approaching  train :  but  i( 
they  know  o(  the  approach  of  tlie  train 
without  any  signal  being  given,  where  Is 
the  necessity  for  such  siguuls,  and  how 
could  it  be  said  with  any  propriety  that 
the  (allure  to  give  them  contributed  In 
any  way  to  the  disaster?  The  fact  that 
the  train  was  running  rapidly— from  80 
to  25  miles  an  hour — Is  no  evidence  of  neg- 
ligence in  tbe  absence  of  other  clrcnm- 
stances.  Zeigler  v.  Railroad  Co.,  7  S.  C. 
402. 

The  fact  that  the  platform  from  which 
young  Barber  fell  was  within  three  feet  of 
the  railroad  track  cannot  be  a  ground  of 
Imputing  negligence  to  the  defendant,  for 
there  is  not  only  no  testimony  tending  to 
show  that  the  platform  was  eithererected 
or  maintained  by  the  railroad  company, 
but,  on  the  contrary,  plaintiff's  own  tes- 
timony shows  that  such  was  not  the  fact. 
— that  the  company  had  nothing  to  do 
either  with  the  construction  or  the  main- 
tenance of  the  platform;  that  it  only 
owned  tbe  road-bed  at  that  point,  and 
had  no  control  over  the  ground  upoa 
which  the  platform  rested.  When,  there- 
fore, the  company,  probably  with  the 
view  to  prevent  similar  disasters,  desired 
to  cut  oM  the  platforms  so  us  to  increase 
the  distance  between  the  track  and  tbe 
outer  edge  ot  tbe  platforms,  permUsIon 
had  first  to  be  obtained  from  those  who 
own  and  control  the  platforms.  To  avoid 
misapprehension,  we  desire  to  add  that 
we  have  considered  the  question  whether 
there  was  auy  evidence  of  negligence  on 
the  part  of  the  company  in  allowing  the 
platform  to  remain  so  near  tbe  track,  al- 
though the  comiilalnt  contains  no  allega- 
tion of  negligence  in  that  respect,  because, 
evidence  was  received  without  objection, 
as  to  that  point,  and  therefore,  under  the 
liberal  provislous  of  the  Code.  It  is  pos- 
sible that  the  complaint  might  be  amend- 
ed, even  after  verdict,  so  as  to  conform  to 
tbe  facts  proved,  by  inserting  an  allega- 
tion to  that  effect.  But  we  are  not  to  be 
understood  as  disregarding  the  rule  im- 
plied bv  the  case  of  Fell  v.  Railroad  Co., 
33  8.  C.  198,  11  S.  E.  Rep.  691.  The  judg- 
ment of  this  court  Is  that  the  judgment  of 
the  circuit  court  be  affirmed. 

McQowAN,  J. :    I  concur. 


(S7  Qe.  444) 

liORRNTZ  et  at.  V.  Alexander. 
{Supreme  Court  of  Oeorgia.    July  8, 1891.) 

COUSTITOTIONAL  LaW — SfBOIAL  ACTS — ESTABUSH- 
MEXT  OP  CODNTI  CoURT. 

1.  In  SO  far  as  the  act  of  1879  is  a  law  for  the 
establishmeat  of  county  courts,  it  is  not  a  general 
law.  Inasmuch  as  it  excepts  by  name  the  county 
of  Walton,  and  also  excepts  all  counties  having 
a  city  court,  and  all  county  courts  then  existing. 

8.  There  being  no  general  law,  having  opera- 
tion throughout  the  state,  providing  for  tbe  es- 
tablishmQQt  of  county  courts,   the  local  law  of 
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18S7,   tonchlng  the  eetablishment   ol  a  county 
court  for  Early  county,  is  not  unconstitutioDal. 

3.  The  act  of  1879  (Code,  879  et  seq.)  estob- 
lishes  uniformity  as  to  jurisdiction,  powers,  pro- 
ceedings, and  practice  of  all  county  courts,  and, 
in  so  far  as  any  local  or  special  law  on  the  sub- 

Iect  conflicts  with  the  same,  such  local  or  special 
aw  is  unconstitutional ;  but  this  does  not  vitiate 
any  such  act  in  so  far  as  it  establishes  a  county 
court,  and  ordains  ]  arisdiction,  powers,  proceed- 
ings, and  practice  In  conformity  to  the  general 
law. 
{Syllabiu  bv  the  Court.) 

Error  Irom  superior  court,  Early  coun- 
ty; J.  H.  GuEKHY,  Judge. 

H.  C.  ShefBeld  and  J.  H.  Luiopkia,  for 
platntiBs  in  error.  K.  H.  Powell,  tor  de- 
fendant in  error. 

SiMMUNB,  J.  Liorents  &  Rlttler  brought 
euit  against  Alezandpr  In  the  county  court 
of  Early  county,  and  obtained  ajudgment. 
Alexander  appealed  to  the  Ruperinr  court. 
The  case  coming  on  to  be  tried  there,  Alex- 
ander moved  to  diamisB  it  on  the  ground 
that  the  law  organizing  the  county  court 
was  anconstltntional.  This  motion  wati 
granted,  and  the  plalntifl  excepted.  The 
county  court  of  Early  county  was  organ- 
ized under  a  special  act  passed  by  the  leg- 
islature  in  1887.  It  was  contended  here  by 
counsel  fur  the  defendant  In  error  that 
the  legislature  had  no  authority  under  the 
constitution  to  pass  a  special  act  establish- 
ing a  county  court,  Inaxniueh  as  by  the 
act  of  1872,  amended  by  the  act  of  1879,  a 
general  law  was  already  upon  the  statute- 
book,  providing  for  the  eHtablishment  of 
cotinty  courts.  The  constitutional  pro- 
Tlslon  relied  on  is  as  follows:  "Laws  of  a 
general  nature  shall  have  nniforni  opera- 
tion throughout  the  state,  and  no  special 
law  shall  be  enacted  in  any  case  for  which 
provision  has  been  made  by  as  existing 
general  law. "  Article  1,  §  4,  par.  1,  (Code, 
§5027.) 

1.  The  act  of  1872,  which  first  provided 
for  the  establishment  of  county  courts, 
was  not  a  general  law  having;  uniform 
operation  throughout  the  state,  for  the 
act  itself  excepted  46  counties  from  its 
operation.  The  act  of  1879,  which  amend- 
ed the  prior  act,  was  not  a  general  law, 
for  the  same  reason.  It  excepted  Walton 
county  by  name,  and  all  counties  in  which 
a  city  court  bad  been  established,  and  all 
counties  in  which  county  courts  were  then 
existing.  A  law,  to  be  general,  under  this 
section  of  the  constitution,  must  operate 
uniformly  throughout  the  whole  state  up- 
on the  subject  or  class  of  subjects  with 
wbi<:b  It  purposes  to  deal.  The  act  under 
consideration  deals  with  the  establishment 
of  county  courts.  In  order  for  it  to  be 
general  and  have  uniform  operation 
throughout  the  state  It  must  affect  each 
county  in  the  state.  If  it  except  one  or 
several.  It  is  not  general,  and  cannot  have 
this  uniform  operation  in  all  counties  of 
the  state.  It  follows,  therefore,  that  the 
act  in  question  is  not  a  general  law,  under 
thl.^  clause  of  the  constitution.  Where  the 
legislature  has  not  passed  a  general  law 
upon  n  subject  of  a  local  nature,  thecon- 
Htltution  does  not  prohibit  Itfrom  passing 
special  laws  for  any  particular  locality 
up'>n  that  subject;  but,  if  there  is  a  gen- 
oral  law  upon  the  subject,  ft  is  prohibited 


by  the  constitution  from  passfng  speciall 
laws  for  particular  localities,  changing 
that  general  law. 

2.  The  legislature  not  having  passed  any 
general  law  having  operation  throughout 
the  state  providing  for  the  establishment 
of  county  courts,  the  act  of  1887  establish- 
inga  county  court  for  the  county  of  Early 
is  not  uncoustltutloual. 

8.  It  was  contended,  however,  by  counsel 
for  the  defendant  in  error  that  the  special 
act  for  Early  county  Is  different  in  some 
respects,  as  to  jurisdiction,  powers,  pro- 
ceedings, and  practice, from  the  act  of  1879, 
which  establishes  uniformity  in  jurisdic- 
tion, powers,  etc.,  for  all  coaatles.  If  it 
be  true  that  the  special  act  is  diBereut  in 
these  respects,  it  is  unconstitutional  and 
void  BO  far  as  these  differences  are  con- 
cerned; but  the  fact  that  the  special  act 
gives  more  or  less  jurisdiction,  and  estab- 
lishes  different  proceedings  or  practice, 
does  not  render  the  whole  act  unconstitu- 
tional. So  far  OS  the  act  established  a 
county  court  and  ordained  jurisdiction, 
powers,  proceedings,  and  practice  In  con- 
formity to  the  general  law,  it  was  con- 
stitutional, aiid  the  court  thus  established 
must  be  governed  by  the  act  making  the 
practice  uniform  in  all  county  courts.  If 
there  Is  a  difference  In  these  respects,  the 
special  act  must  yield  to  the  general  law. 

Judgment  reversed. 


(S7  Qa 

Cobb  et  al.  v.  Hooub  et  al. 


4») 


(Supreme  Court  of  Georgia.    July  8, 1891.) 

Application  roE  Inj0nctiox— Answer — Dbkiai. 
OF  Pbtitios. 

1.  One  against  whom  an  injunction  is  prayed 
may  in  his  answer  set  up  that  he  did  the  acts 
complained  of  as  agent  for  another,  and  this  is 
no  cause  for  striicing  his  answer. 

2.  There  was  no  abuse  of  discretion  in  re- 
fusing the  injunction  prayed  for  as  to  any  of  the 
defendants  in  the  proceeding,  notwithstanding 
some  of  them  failed  to  answer. 

(Syllabus  by  the  Court.) 

Error  from  superior  court,  Sumter 
county;  Allrn  Fort,  Judge. 

Siiainona  <ft  Klmbrou/fh  and  Hudson  & 
Blalock,  for  plaintlfls  in  error.  Htnton, 
Cutt8&  Tyson,  for  defendants  in  error. 

Judgment  afQrmed. 


LoMPKiN,  J.,  not  presidinsr. 


(87  Oa.  448) 


HoRNE  r.  Johnson. 


(Supreme  Court  of  Georgia.    July  8. 1891.) 

Ejeotment  BT  Executor— Evidence— Transfbb 
or  Tax  Execution. 

1.  According  to  the  cases  of  Sorrell  v.  Ham, 
9  Oa.  55,  and  Mays  v.  ElUen,  50  (}a.  537,  an  ex- 
ecutor cannot  recover  in  ejectment  without  intro- 
ducing the  will. 

2.  As  to  the  question  relating  to  the  transfer 
of  a  tax  execution  by  the  comptroller  general, 
this  case  is  controlled  by  Scott  v.  Stewart,  84  Qa, 
772,  11  8.  E.  Rep.  897. 

(<S!i/ilabu«  by  the  Court.) 

Error  from  superior  court,  Dooley  coun- 
ty ;  ALLB.N  Fort,  Judge. 
Martin  &  Smith,  for  plaintiff  in  error. 
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J.  W.  Hajgood  and  B.  P.  HolUa,  tor  de- 
(endant  in  error. 
Judgment  rerenied. 

Lumpkin,  J.,  not  presiding. 


(87  Qa.  M3)  

Houston  et  a/,  v.  Ladibs'  Union  Branch 

Ass'N. 

(Supreme  Court  of  QeorgUi.    May  6,  1891.) 

IN8TBD0TION8 — RiOHT  TO  SeT-OTF — CBKTAniTT  OF 

Vbrdict. 

1.  The  Terdiot  beioK  manifestly  right,  and 
the  only  one  that  could  result  from  the  pleadings 
and  evidence,  it  was  not  error  for  the  court, 
when  the  Jury  were  ahout  to  consider  of  their 
verdict,  to  say,  "You  can  retire  if  you  wish  to 
do  so, "  nor  to  send  an  officer  to  them  a  few  min- 
utes after  they  had  retired  with  instractions  to 
inquire  "what  was  the  difflool^." 

3,  Where  an  association  sues  its  former  treas- 
urer and  her  attorney  for  money  due  it,  the  treas- 
urer cannot  set  off  against  the  plaintili's  demand 
damages  and  expenses  resulting  from  a  mallcioas 
prosecution  for  embezzling  the  funds  in  her  hands ; 
nor  can  such  attorney  set  oS  against  the  plain- 
tiff's demand  Itis  claim  for  fees  for  services  ren- 
dered in  defending  ttie  treasurer,  either  in  the 
prosecution  or  the  action  forthe'money,  there  be- 
ing no  allegation  that  the  association  was  insolv- 
ent. 

8.  In  an  action  against  two  defendants  sued 
jointly,  a  general  verdict  for  the  plaintiff  is  a 
finding  against  t>oth,  and  is  sufficiently  certain. 
{SyUatnu  bu  lAonpMn,  J.) 

Error  from  city  conrt  of  Savannab ;  W. 
D.  Harden,  Judge. 

Gan&rd  A  Meldrtm.tor  plaiatlft  In  error. 
Oeo.  W.  Owens,  for  defendants  in  error. 

Judgment  affirmed. 


(87  Oa.  239) 


Baxter  v.  Winn. 


{Supreme  Court  of  Oeorgta.   May  8, 1891.) 
CojtSTBtJCTiojf  OP  Wills— "HaiES. " 
The  cardinal  rule  in  the  construction  of 
wills  is  to  ascertain  the  Intention  of  the  testator. 
The   conrt   t>elow   rightly  held  that  the  word 
"heirs,"  as  used  in  the  will  construed  In  this 
case,  meant  "children. " 
{SyUabus  by  the  Covat.) 

Error  trum  superior  conrt,  Gwinnett 
county:  N.  L.  Hutcbins,  .ludge. 

Juban  &  McDoaald,toT  plaiutitf  in  error. 
T.  M.  Peeplea  and  H,  J,  Winn,  tor  defend- 
ant in  error. 

Lumpkin,  J.  The  will  of  John  Morrow 
was,  substantially,  as  follows:  It  gave 
to  D.  W.  Spcnce,  in  trust  for  Moriah 
Morrow  and  Warren  Henry  Morrow,  a  lot 
of  land  In  Gwinnett  county,  togptlier 
with  the  household  and  kitchen  furniture, 
farming  implements,  and  all  testator's 
stock.  It  iurthor  directed  that  Moriah 
and  Warren  Henry  should  live  in  the 
house  then  occupied  by  testator  as  a 
dwelling,  and  that  they  should  not,  in 
any  event,  bring  any  one  else  to  live  In 
the  house  with  them;  that  they  should 
not  have  any  right  to  trade  or  sell  the 
place,  but  through  their  trustee  should 
enjoy  the  proceeds,  profits,  rents,  and  in- 
crease of  the  property,  share  and  share 
alike;  that  the  execntor  should  sell  testa- 
tor's farm  In  Mississippi,  and  purchase 
with  the  money  arising  therefrom  Geor- 
gia railroad  stock,  which  be  should  bold 


as  trustee  for  Moriah  and  Warren  Henry 
Morrow,  allowing  them  to  receive  tbe  in- 
terest or  dividends  arising  from  it ;  that, 
after  tbeexecutor  should  pay  his  just  debts 
and  burial  expenses,  whatever  money 
came  Into  bis  bands  belonging  to  testa- 
tor's estate,  from  collections  of  debts, 
rents,  or  sales  of  property,  he  should  in- 
vest in  Georgia  railroad  stock,  as  direct- 
ed above;  that,  it  Wiley  H.  Baxter  re- 
mained on  the  place,  be  was  to  have  no 
control  of  any  part  of  the  property,  and 
his  property  was  to  be  kept  separate 
from  Morlab's  and  Warren  Henry's;  that, 
in  the  event  Moriah  or  Warren  Henry 
should  either  die  leaving  no  heirs,  the  sur- 
vivor should  have  the  whole  interest  aris- 
ing under  the  will,  and,  on  the  death  of  the 
survivor,  testator  directed  that  be  or  she 
might  will  it  to  whom  he  or  she  pleased, 
but  that  during  the  lives  of  Moriah  and 
Warren  Henry  they  were  never  to  have 
or  dispose  of  any  part  of  the  land,  stock, 
or  railroad  stock,  outside  of  the  rents  and 
interest.  We  think  it  obvious,  without 
discussion,  that  the  court  l>elow  rightly 
construed  this  will  as  stated  in  tbe  bead- 
note.    J  odgroent  affirmed. 


Hall  v.  State. 


(87  Oa.  133) 


(Supreme  Court  of  Cfecrgia.    May  8, 1891.) 

INT0XI0ATI50  LlQCOBS — ^ILLBOAL  SALBS. 

1.  On  an  indictment  charging  the  sale  o! 
whisky  to  two  named  persons,  proof  of  a  sale  t« 
either  of  them  will  warrant  a  conviction. 

3.  An  Indictment,  charging  a  sale  as  made  to 
a  person  named,  will  be  supported  by  eyidenoe 
that  it  was  made  to  him  througrh  his  servant  or 
messenger,  and  the  latter  need  not  ho  mentioned 
by  name  or  otherwise  in  the  indictment. 
[SylUUma  by  the  Court.) 

Error  from  superior  court.  Elbert  coun- 
ty; Samuel  Lumpkin,  Judge. 

Indictment  of  James  N.  Hall  for  Illegal 
sale  of  whisky.  Verdict  of  guilty.  De- 
fendant brings  error.    Affirmed. 

Joba  P.  Shannon,  for  plaintiff  in  error. 
W.  M.  Howard,  Sol.  Gen.,  for  the  State. 

Blecklrt,  C.  J.  1.  The  indictment 
charged  the  sale  of  whisky  to  two  named 
persons.  The  evidence  showed  a  sale  to 
one  of  them,  not  made  to  him  directly, 
but  through  the  medium  of  his  servant  or 
messenger,  the  person  himself  paying  for 
the  article  on  the  next  day,  which  pay- 
ment was  accepted  by  the  accused.  The 
evidence  was  certainly  admissible.  Did  it 
warrant  a  conviction?  In  Moore  v. 
State,  79  Ga.  498,  5  8.  E.  Bep.  61,  it  wns 
ruled  that  an  accusation  alleging  a  sale  to 
a  named  person  and  other  persons  un- 
known would  be  supported  by  proving 
either  a  Joint  or  a  several  sale.  And  in 
Dukes  v.  State,  79  Ga.  795.  4  S.  E.  Rep.  876. 
a  sale  to  one  minor  was  held  to  warrant 
conviction  on  an  Indictment  charging  a 
sale  to  two.  The  principle  of  these  decis- 
ions controls  this  case  in  so  far  as  the 
question  of  a  several  sale  Is  concerned. 

2.  It  was  contended  in  the  argument 
that  as  the  servant  or  messenger  of  the 
purchaser  was  not  named  or  referred  to  in 
the  indictment,  and  as  there  was  no  sale 
except  tbe  one  effected  to  or  through  him, 
tbb  transaction  which  actually  took  place 
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was  not  covered  by  the  Indictment.  We 
tblok  othervrise.  Acoordlug  to  the  evi- 
dence, the  servant  was  not  the  purchaser, 
bnt  tbe  agent  or  instrunient  tbrouKh 
which  the  purchase  was  made  and  tbe 
whisky  delivered.  If  the  transaction  had 
been  effected  tb  rough  a  common  carrier, 
It  certainly  would  not  bave  been  necessary 
to  name  thn  carrier  In  the  Indictment. 
Why,  then,  sbould  it  be  requisite  to  name 
tbe  servant?  Had  It  appeared  that  the 
Bule  was  made  to  an  agent  tor  an  unknown 
principal,  there  might  be  good  reason  (or 
holding  that  tbe  indictment  should  set 
forth  tbe  agent's  name;  but  here  the  prin- 
cipal sent  lor  the  whisky,  received  It,  and 
paid  for  It  in  person  next  day.  If  tbe  sale 
was  made  at  all,  tbe  accused  knew  from 
the  indictment  wbat  sale  was  referred  to. 
In  his  statement  be  denied  the  whole  busi- 
ness, but  the  Jury  believed  the  testimony, 
and  thought  it  more  credible  than  the 
statement.    Judgment  affirmed. 

LOMPKiN,  J.,  not  presiding. 

(81  Oa.  468)  —^-^ 

MiLLIREN  et  SL  V.  Krnkbdt. 
{Sujrreme  Cmirt  of  Oeorgia.    July  8, 180L) 

ADVBB8B  FOggSaSION. 

Title  to  land  acquired  by  prescription  is 
DM  lost  by  ceasing  to  hold  actual  possession  for 
12  months  or  more,  the  avimxM  rmerUndi  exist- 
tn^. 
(SyUobu*  b]/  the  Court.) 

Error  from  aaperior  court.  Worth  coun- 
ty; B.  B.  BowKR,  Judge. 

D.  H.  Pope,  for  plaintiff  in  error  W.  A. 
Harris,  Rhbd.  Bobbs,  and  Harrison  <f 
Peeplea,  for  defendants  in  error. 

Judgment  affirmed. 

Lumpkin.  J.,  not  presiding. 


(ST  Oa.  470) 

Allbn  y.  Ndssbalm  et  a/. 

(avtpreme  Cowrt  of  Chorgia.    July  8, 1891.) 

OoxsnTcnoNAi,  Law— AppoiirmsT  or  Recbiv- 

BRS. 

1.  Aetl881,  (Code,  |  8149a  et  seq.,)  for  put- 
ting the  assets  of  insolvent  traders  into  the  hands 
of  s  receiver,  is  a  general  law,  and  is  constita- 
donal. 

a.  The  evidence  being  oonflicUng,  the  judgo 
did  not  abuse  his  disureUon  in  appointing  a  re- 
ealver. 
OyUabus  by  the  CowU) 

Error  from  superior  eonrt,  Calhoun 
county;  B.  B  Bowkb,  Judge. 

C.  J.  Tboratoa,  for  plaintiff  in  error. 
B.  C.  SbefBeld,  J.  J.  Beeir,and  J.H.  Lump 
kin,  for  defendants  in  error. 

Jndgment  affirmed. 

LuMPKUf ,  J.,  not  presiding. 


(S7  Ga.  (00) 

Miller  et  at.  v.  Millbr. 
(Suprame  Court  of  Oeorgia.    July  18, 1891.) 
Nsw  TBUir-CoNixioTiNO  BvmaNo. 
There  was  no  abase  of  discretion  in  refns- 
ing  a  new  trial,  the  evidence  upon  the  mainissne 
being  conflioting. 
{SyUabxis  by  the  Court.) 

Error  from   superior    court,   Baldwin 
county;  W.  F.  Jenkins,  Judge. 


C.  P.  Crawford,  for  platotiBS  to  error. 
Whittteld  A  Allen,  for  defendant  to  error. 
Judgment  affirmed. 

-'——'  (87  Qa.  (00) 

Fdllbb  et  al.  v.  Vininu. 
{.Swpremie  Court  of  Oeorffia.     July  18, 180L) 
RsxBWAL  or  JcDOMBKT  —  Arrii>i.vrT  or  Illb- 

OAUTT. 

Defendant  in  »fi.fa.  issued  upon  a  revived 
Judgment,  after  litigating  the  legality  of  a  levy, 
and  after  final  Judgment  that  the  levy  proceed, 
cannot  raise  the  question,  by  a  subsequent  afQ- 
davit  of  Illegality,  of  proper  service  upon  him  in 
the  proceedings  to  revive  tbe  Judgment  before 
the  jL  fa.  issued. 
(SyUabut  by  Oie  Cowrt.) 

Error  from  superior  court,  Morgan 
county;  W.  F.  Jbnkine,  Judge. 

Action  by  Fuller  and  Oglesby  against  D. 
M.  Vining.  Judgment  for  defendant. 
PlaintlBs  bring  error.    Beversed. 

Foster  A  Butler,  lor  plaintiffs  la  error. 
Calvin  Geoi^ge,  tor  defeudant  In  error. 

Lumpkin,  J.  The  0.  ib.  referred  to  In 
the  head-note  was.  In  June,  1888,  levied 
upon  certain  property  of  D.  M.  Vining, 
tbe  plaintiff's  attorney  having  placed  In 
the  sheriff's  hands  an  affidavit  to  the 
effect  that  the  property  was  subject,  al- 
though  covered  by  a  homestead.  Vining 
filed  a  counter-affidavit,  to  the  effect  that 
tbe  property  had  been  regularly  and  le- 
gally set  apart  as  a  homestead,  and  deny- 
ing that  it  was  subject  to  this  A.  fa.  The 
Anal  verdict  in  this  case  was  against  the 
counter-affidavit,  and  a  judgment  was 
rendered  ordering  the  fl.  fa.  to  proceed. 
The  same  0.  fa.  was  afterwards  levied 
upon  property  of  D.  M.  Vining,  and  he 
filed  an  affidavit  of  illegality,  allegiugthat 
he  was  not  personally  served  with  a  copy 
of  the  ecire  facias  to  revive  tbe  dormant 
Judgment.  He  was  served  with  a  copy' 
thereof  by  leaving  the  same  at  his  resi- 
dence. It  is  nnnecessary  to  decide  whether 
tbe  service  actually  made  was  legally  snffl- 
cient  or  not,  becanse  It  was  res  adjudicata 
between  these  parties  that  thefl.fa.  was  a 
valid  one  against  D.  M.  Vining.  Ti)is  rnl- 
tog  disposes  of  the  case,  but  we  may  r^ 
mark  that  tbe  counter-affidavit  originally 
filed  by  this  defendant  was  substantially 
an  affidavit  of  illegality, and, so  r^ardlng 
It,  mle  81  of  the  superior  courts  would  be 
applicable.  That  rule  provides  that  a  sec- 
ond affidavit  of  Illegality  cannot  be  filed 
for^causes  wbichexisted  and  were  known, 
or  in  the  exercise  of  reasonable  diligence 
might  have  been  known,  at  the  time  of 
filing  tbe  first. "  If  tbe  ground  of  the  sec- 
ond Illegality  was  true  in  fact.  It  must 
have  been  known  to  defendant  when  be 
filed  the  first.  Manifestly,  therefore,  the 
judgment  of  the  court  t)elow  to  sustaining 
this  last  affidavit  of  illegality  was  wrong. 

Jadgment  reversed^ 


07  Oa.  EOS) 
CUNNOOHAM  V.  SCOTT  et  Ml. 

(Supreme  Court  of  Oeorgia.    July  18, 1891.) 

Dismissal  of  Apfeal — Failurb  to  Fjlb  Reoobd 

— TiMB  or  PlLISO. 

1.  On  a  review  of  the  case  of  Markham  v. 

Hofr,  73  Oa.  100,  holding  that,  "where  the  record 

and  bill  of  exceptions  in  an  injunction  oase  were 
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not  transmitted  to  the  clerk  of  the  supreme  court 
by  the  clerk  below  within  fifteen  days  from  the 
serrioe.  the  case  most  be  dismissed, "the  same' is 
afilrmea. 

8.  The  service  the  date  of  which  Is  to  be 
counted  in  estimattng  the  IS  days  for  transmis- 
sion is  the  service  upon  the  opposite  party  in  the 
case  brought  up,  and  not  a  later  voluntary  serv- 
ice on  a  co-party  with  the  plaintlil  In  error,  on 
whom  the  law  requires  no  service  to  be  made. 

8.  In  this  case,  the  date  of  service  on  the  de- 
fendant in  error  being  the  4th  day  of  the  month, 
and  the  date  of  the  clerk's  certificate  to  the  tran 
script  of  the  record  being  the  21st  of  the  month, 
the  trfuismlssion  was  too  late,  and  the  writ  of 
error  is  dismissed. 
(SyUaimt  by  the  Court) 

Error  from  superior  court,  Fulton  coun- 
ty; Marshall  J.  Clarke,  Judge. 

Tboa.  W.  Lntbam  and  Tbos.  J.  Left- 
wicb,  for  plaintiff  in  error.  J.  H.  Lump- 
kin,  N.  J.  &  T.  A.Hammond,  Ellis  &  Gray, 
Will  Haight,  and  Rosser  &  Carter,  tor  de- 
fendants in  error. 

Writ  ol  error  dismissed. 


(87  Oa.  237) 

Georgia,  C.  &  N.  Rt.  Co.  v.  Archer  et  al. 

(Supreme  Court  of  Qeorgia.    May  8, 1891.) 
Wills— EsTATB  Convktbd— EmmNT  Domain— 

COUPEMSATION. 

1.  A  devise  of  the  testator's  bome  place  to  A. 
and  B.  and  their  heirs  forever,  fullowed  imme- 
diately by  these  words :  "It  is  my  will  and  de- 
sire that  the  said  A.  and  B.  shall  enjoy  and  own 
my  home  place  eqaally  and  Jointly,  and  at  their 
death  to  go  to  their  heirs, " — construed  in  the 
light  of  the  parol  evidence  submitted  in  this 
case,  vests  a  fee-simple  title  in  A.  and  B.,  the 
testator  havim;  died  in  1888,  and  consequently 
the  provisions  of  the  Code  being  applicable. 

2.  The  judge  did  not  err  in  granting  a  tem- 
porary injunction  restraining  the  railroad  com- 
pany from  appropriating,  under  the  right  of  em- 
inent domain,  a  portion  of  the  lands  included  in 
said  devise,  without  first  making  compensation 
to  the  prima  facie  owners  of  said  land. 

8.  This  adjudication  is  not  meant  to  include 
or  aSeot  the  rights  of  persons  not  parties  to  this 
case. 
{SyUabua  by  the  Court.) 

Error  frc»m  superior  court,  Clarke  coun- 
ty ;  N.  L.  HcTOHiNS,  Judge. 

Suit  Jor  an  injunction  by  C.  S.  Archer 
and  J.  A .  Fo  wler  against  the  Georgia,  Caro- 
lina &  Northern  Hallway  Company.  Tern- 
gorary  injunction  granted.  Defendant 
rings  error.    Affirmed. 

Barrow  &  Thomas  and  A.J.Cobb,  for 
plaintiff  in  error.  Lumpkin  £  Burnett,  tor 
defendants  in  error. 

Simmons,  J.  Tlie  only  question  In  this 
case  is  the  proper  construction  of  the  third 
Item  ol  ttie  will.  It  reads  as  follow: 
"Item  3.  I  give,  will,  and  bequeath  to  my 
nephews  Cicero  S.  Arcber  and  Livingstone 
H.  Weir  my  home  place  where  I  now  re- 
side, together  with  all  the  rights,  mem- 
bers, and  appurtenances  thereunto  apper- 
taining or  belonging;  to  belong  to  them, 
the  said  Cicero  S.  Arcber  and  L  vingstone 
H.  Weir,  and  tholr  heirs,  forever.  It  Is  ray 
w  III  and  desire  th  a  t  the  said  Cicero  S.  Archer 
and  Livingstone  H.  Weir  shall  enjoy  and 
own  my  said  bome  place  equally  and  joint- 
ly,  and  at  their  death  to  go  to  their  heirs. " 
In  the  construction  of  wills,  the  great 
thing  to  be  sought  (or  Is  the  Intention  of 
the  testator.    It  the  intention  is  not  clear- 


ly expressed,  if  It  in  obscure  or  ambiguous. 
Code,  2457,  declares  that  "  the  court  way 
hear  parol  evidence  o(  the  circumstances 
enrronndlng  the  testator  at  the  time  of 
Its  execution, "  and  "  may  hear  parol  evi- 
dence to  explain  all  ambiguities,  both 
latent  and  patent."  Under  this  section, 
the  court  below.  In  construing  this  item, 
heard  parol  testimony  as  to  the  intention 
of  the  testator  and  his  surronnding^M  at 
thetimeof  the  execution  of  tbewlll.  That 
testimony  shows,  in  substance,  that  the 
testator  was  a  man  advanced  In  years, 
with  no  Immediate  family,  and  that  he 
had  never  married:  that  he  desired  to 
make  a  final  disposition  of  all  his  proper- 
ty ;  that  be  had  a  number  of  brothers  and 
sisters  and  nieces  and  nephews;  that  as 
to  a  certain  number  of  them  he  entertained 
no  kindly  feellngrs,  and  had  nothing  to  do 
with  them;  that  Cicero  Archer  and  Liv- 
ingstone Weir  were  his  favorite  nephews, 
and  lived  about  half  of  the  time  with  bim ; 
that  they  were  both  middle-aged  men, 
and  bad  never  morried.  and  were  not  like- 
ly to  marry;  that  LivlnRstone  Weir  was 
a  paralytic,  and  Incapable  of  marriage, 
and  that  the  testator  knew  this;  and 
that  be  stated,  at  or  about  the  time  of 
the  execution  of  the  will,  that  he  did  not 
desire  those  of  bis  kindred  with  whom  he 
was  unfriendly  to  have  any  ot  his  proper- 
ty. The  property  bequeathed  to  these 
favorite  nephews  by  the  item  above  quot- 
ed constitutes  the  bulk  of  the  estate.  The 
fourth  Item  gives  to  the  same  nephews  all 
of  his  personal  property,  and  theflfth  item 
gives  to  six  other  nephews  330  acres  ot 
land.  The  testator  died  in  1888.  Con- 
struing these  items  of  the  will  In  the  light 
of  the  facts  now  before  us,  we  think  It 
vested  a  fee-simple  title  in  Cicero  Archer 
and  Livingstone  Weir.  The  court,  there- 
fore, did  not  err  In  granting  a  temporary 
injunction  restraining  the  railroad  com- 
pany from  appropriating,  under  the  right 
of  eminent  domain,  a  portion  ot  the  lands 
included  hi  the  third  item  ot  the  will,  with- 
out first  making  compensation  to  the 
prima  facteowneva  thereof.  This  decision, 
of  course,  applies  only  to  the  parties  now 
before  the  court.  It  other  parties  should 
be  made  to  the  case  hereafter,  the  latter 
would  not  be  bound  thereby :  or  if  upon 
the  trial  of  the  case  the  tacts  shuuld  be 
materially  different  from  the  facts  now 
before  us,  as  to  the  intention  and  sur- 
roundings ot  the  testator  at  the  time  ot 
the  execution  ot  the  will,  our  construction 
of  the  will  would  perhaps  be  different. 
Judgment  affirmed. 


Bryant  v.  .Tokeb. 


(87  Qa.  461) 


(Supreme  Court  of  Georgia.  July  8, 1891.) 
Dismissal  of  Bill — ^iNjnscTios. 

1.  After  a  full  hearing  and  investigation  on 
an  application  for  temporary  injunction,  and  after 
the  judge  has  announced  his  purpose  to  deny  the 
injunction,  the  plaintiff  still  has  the  right  to  dis- 
miss bis  bill ;  but  it  is  discretionary  with  the  judge 
whether  he  will  reduce  his  judgment  to  writing, 
and  make  it  a  i>art  of  the  case,  or  not. 

2.  On  the  facts  in  evidence,  there  was  no 
abuse  of  discretion  in  refusing  the  injunction 
prayed  for. 

(SyUabu*  by  (he  Court.) 
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Error  from  supMior  conrt,  Samterconn- 
ty;  Allen  Fort,  Judge. 

Clarke  &  Hooper,  for  plalntitt  in  error. 
Wbatley  dt  Fitzgerald  and  L.  J.  Blatock, 
tor  defendant  in  error. 

Jadsment  amrmed. 

LiUAiPKiN,  J.,  not  presiding. 


(87  Qa.  470)  '^ 

SLOAT  et  ul.  V.  ROUNTRBB. 

{Supreme  Court  of  Georgia.  July  8, 1891.) 
bolduio  ovsh— ck>nsbnt  of  tbka.nt— lilndlobs 
— ^Notice — Dahaobs. 
1.  Where  one  gives  another  permission  to  oo- 
cnpy  a  hoase  until  a  tenant  is  obtained  for  the 
year,  the  occapaut  is  entitled  to  reason^le  no- 
tice that  a  tenant  has  been  obtained. 

8.  Where  the  suit  is  against  the  tenant  for 
holding  over  after  the  expiration  of  a  definite 
term,  a  sufBoient  reply  to  It  is  that  the  landlord 
consented  for  him  to  hold  over.  If  the  real  cause 
of  action  be  damages  resulting  from  the  violation 
of  the  terms  of  this  consent,  that  cause  should  be 
alleged  in  the  declaration. 

(Syllabue  by  the  Court.) 

Error  from  Boperior  court,  Lowndes 
county;  A.  H.  Haksell.  Jodse.  . 

Action  by  A.  J.  Roontree  against  Sloat 
Bros,  for  holding  over  a  tenancy.  Judg- 
ment for  plaintiff.  Defendants  bring  er- 
ror.   Reversed. 

J.  R.  Slater  and  W,  H.  Sawsey,  for  plain- 
tlBs  in  error.  D.  W.  Bountree  and  Wilkia- 
BUD  &  Aabley,  for  defendant  in  error. 

Bleckley,  C.  J.  1.  As  tbe  landlord  con- 
sented that  his  tenants  might  bold  ovnr 
after  tbe  expiration  of  their  term  until 
he  found  another  tenant  for  the  new  year, 
some  reasonable  notice  that  a  tenant  was 
found  ought  to  have  been  given  before 
the  new  tenant  attempted  to  move  in.  It 
could  not  be  expected  that  an  occupant 
baviog  permission  to  remain  for  an  indef- 
inite time  would  hold  himself  ready  to 
vacate  at  any  and  every  moment.  Cer- 
tainly a  few  hours',  it  not  a  few  days', 
warning  might  reasonably  be  expected  in 
such  a  case.  Here  tbe  evidence  indicated 
that  the  new  tenant  appeared  attbehouse 
with  some  of  his  goods  to  enter  immedi- 
ately, and  that,  failing  to  be  admitted,  be 
claimed  and  exercised  the  right  of  cancel- 
ing his  contract  with  the  landlord. 

2.  But  the  decisive  point  in  the  case  is 
that  the  evidence  does  not  support  the 
declaration.  The  declaration  complains 
of  holding  over  after  the  expiration  of 
the  original  term  of  renting.  The  proof 
shows  that  tbe  landlord  consented  to 
this,  and  that  consent  is  certainly  a  suffi- 
cient reply  to  the  holding  over  complained 
of.  The  real  cause  of  action,  it  any,  is  a 
violation  of  the  terms  ot  this  consent, 
and  neither  the  consent  nor  the  violation 
is  referred  to  In  the  declaration.  They 
should  both  have  been  alleged  in  order  to 
recover.  Certainly,  according  to  the  evi- 
dence, the  defendants  w^ere  entitled  to  bold 
over  beyond  tbe  expiration  of  the  origi- 
nal term.  They  were  in  no  default,  on  any 
view  of  the  case,  until  after  tbe  new  ten- 
ant was  found,  and  that  new  tenant  did 
not  make  his  appearance  until  three  days 
after  the  definite  term  mentioned  in  the 
declaration  had  run  out.    At  that  time 


tbe  defendants  were  In  possession  under 
a  new  agreement,  which  agreement  is 
not  mentioned  in  the  declaration.  Tbe 
action  as  brought  was  well  defended. 
Tbe  court  erred  in  not  granting  a  new  tri- 
al.   Judgment  reversed. 

LuMPKLv,  J.,  not  presiding. 


(87  Ga.  602) 

Qbohoia  Railroad  &  Banking  Co.  v. 

Rhodes. 
(Suprem«  Court  q/  Oeorgia.    July  18, 1891.) 
Nbw  Triai/ — Weight  or  Evidenob. 
This  court  having  ruled  that  a  cause  of  ac- 
tion was  set  forth  in  the  declaration,  and  the  ev- 
idence adduced   at  tbe   trial   being  sufficient  to 
support  the  declaration,  tbe  court  did  not  err  in 
refusing  to  grant  a  new  trial. 
iSyUcUnia  by  the  Court.) 

Error  from  superior  court,  Morgan  coun- 
ty; W.  F.  Jenkins,  Judge. 

Action  by  John  Rhodes  against  the 
Georgia  Railroad  &  Banking  Company 
for  the  negligent  killng  of  plaintiH's  son. 
Demurrer  to  plaintiff's  declaration  sus- 
tained. Plaintiff  brought  error.  Re- 
versed. On  retrial  there  was  Judgment  for 
plaintiff.  Defendant  brings  error.  Af- 
firmed. For  prior  report,  see  10  S.  E.  Rep. 
U22. 

J.  B.  Cnmming,  J.  A.  Billaps,  and  Bryan 
Cun*m/n^,  for  plaintiff  in  error.  Foster  Ji 
Butler,  for  defendant  In  error. 

Judgment  afiirmed. 


(87  Ga. 

Johnson  v.  Palmour  et  al. 


244) 


(Supreme  Court  of  Oeorgia.    May  8, 1891.) 
TaiAL — Right  to  Open  and  Close — New  Tbiau 

1.  On  the  trial  ot  a  claim  oase,  the  claimant 
demanded  the  right  to  assume  the  burden  of 

groof,  and  to  open  and  conclude  tbe  argument, 
at  mode  no  offer  to  admit  any  particular  fact 
or  facts.  It  appeared  that  claimant  was  in  pos- 
session of  a  portion  of  the  property  levied  on,  and 
the  defendant  in  ft,,  fa.  was  in  possession  of  the 
remaining  portion  thereof.  Held,  there  vras  no 
error  in  refusing  to  allow  this  demand  of  claim- 
ant. 

2.  The  evidence  was  sufficient  towarrant.the 
verdict;  and  the  newly -discovered  evidence,  be- 
ing cumulative,  or  only  tending  to  discredit  a 
witness,  is  not  cause  for  a  new  trial. 

{Syllabus  by  the  Court.) 

Error  from  superior  court.  Hall  county ; 
C.  J.  Wellborn,  Judge. 

Intervention  of  Mary  J.  Johnson  against 
Palmour  and  Smith.  Claim  refused. 
Claimant  brings  error.    Affirmed. 

J.  M.  Towry,  G.  H.  Pryor.  and  W.  I. 
Pike,  for  plaintiff  in  error.  H.  H.  Dean, 
tor  defendants  in  error. 

LCMPKIN,  J.  1.  In  order  to  authorise 
the  claimant  to  demand  the  right  to  open 
and  conclude,  she  should  have  admitted 
facts  amounting  to  a  prima  fade  case  tor 
the  plaintiff  in  fl.  fa.  This  sbc  did  not 
offer  to  do.  She  could  nut  admit  that  de- 
fendants in  a.  fa.  were  in  possession  of  the 
property,  because,  In  fact,  she  herself  was 
in  possession  of  a  portion  of  it,  and  there- 
fore, even  had  she  attempted  to  make  this 
admission,  simply  to  obtain  the  right  to 
open  and  conclude,  tbe  court  should  not 
have   allowed  it  for  this  purpose.     Sea 
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Royce  v.  Oasan,  76  Qa.  79.  In  view  of  thd 
tactB  stated,  we  can  see  do  error  in  tbe 
court's  refusal  to  allow  tbe  demand  made 
by  tbe  claimant. 

3.  The  remaining  points  made  by  the 
motion  for  a  new  trial  are  disposed  of  in 
tbesecond  bead-note.    Judgment  affirmed. 

(ST  Oa.  234)  

Hawks  et  al.  v.  Sailors. 

(Supreme  Court  of  OeorgUi.  May  8, 1891.) 
Construction  of  Dbbd — Bvidenoe  in  Ejectment. 
A  deed  from  a  father-in-law,  made  in  con- 
sideration of  t300<  "leas  taoo  for  the  love  andaff ac- 
tion the  said  Wtiite  I}ear8  to  his  daughter,  Mar- 
tha A.  Sailors,  donated  Qut  of  the  (500  at  and  be- 
fore the  sealing  and  delivery  of  these  presents, " 
and  conveying  the  premises  to  the  son-io-law 
with  warranty  title,  vests  the  title  in  him  for  his 
own  use,  no  other  use  )>eiDg  declared.  No  trust 
results  in  f aror  of  the  daughter,  and,  while  parol 
evidence  would  be  admissible  in  a  proceeding  to 
reform  the  deed  if  it  does  not  execute  the  inten- 
tion of  the  parties,  such  evidence  is  not  admissi- 
ble upon  the  trial  of  an  action  of  ejectment 
brought  by  the  daughter  against  a  person  in  pos- 
session of  tbe  land. 

(SuUdbut  by  the  Coart.) 

Error  from  superior  court,  Jackson 
eonnty ;  N.  L.  Hctcblns,  Judge. 

Action  in  ejectment  by  Martba  A. Sailors 
against  Henry  Hawks  and  another. 
Judgment  tor  defendants.  Plaintiff  brings 
error.    Reversed. 

D.  W.  Meadow  and  Barrow dk  Tbomaa, 
for  plaintiff  in  error.  Tbomaa  A  Strick- 
laad,  for  defendants  in  error. 

SiMUONB,  J.  We  think  the  court  erred 
in  refusing  to  grant  a  new  trial  in  this 
case.  The  deed  put  in  evidence  by  Mrs. 
Sailors,  tbe  plaintiff  in  tbe  court  below, 
upon  which  to  predicate  a  recovery,  shows 
that  the  whole  title  to  the  land  was  In  her 
buBbnnd,  and  not  in  her.  It  conveys  tbe 
title  to  C.  C.  Sailors,  the  husband,  and 
warrants  the  saoie  to  him.  The  use  is 
also  declared  "to  him  and  their  heirs,  to 
his  and  their  own  proper  use,  benefit,  and 
behoof  forever,  in  fee-simple."  It  is  true 
that,  in  stating  the  conuideration,  it  de- 
clares that  "said  White  has,  for  and  In  con- 
sideration of  the  sum  of  f500  to  him  in 
band  paid  by  said  Sailors,  less  $200  for  the 
love  and  affection  the  said  White  bears  to 
bis  daughter,  Martba  A.  Sailors,  donated 
out  of  the  f500,  at  and  before  the  scaling 
and  delivery  of  these  presents.  •  •  • 
hath  bargained  and  sold,"  etc.  But  we 
do  not  think  this  clause  is  inconsistent 
with  tbe  intention  of  tbe  grantor  to  place 
the  title  to  the  land  in  his  son-in-law. 
Sailors.  Tlie  love  and  affection  which  be 
bore  to  bis  dangbter  was  a  sufflcient  con- 
sideration to  donate  to  the  son-in-law  the 
f  200.  Whether  tbe  grantor  intended  to 
donate  tbe  $200  to  his  daughter  or  to  his 
son-in-law  makes  no  difference  in  this  suit, 
because,  as  we  have  before  remarked,  the 
deed  clearly  puts  the  title  in  the  son-in- 
law,  and  for  his  own  use,  and  fails  to  de- 
clare any  other  use  in  the  land.  Nor  do 
we  think  that  under  the  terms  of  this 
deed  any  trust  resulted  In  favor  of  tbe 
daughter,  or  that  tbe  husband  was  trus- 
tee for  her  for  two-fifths  of  tbe  land  de- 
scribed In  the  deed.  Tbis  was  a  suit  in 
ejectment,  where  the  daughter  sought  to 


recover  two-fifths  of  the  land.  Under  this 
deed,  we  do  not  think  she  was  entitled  to 
do  so.  In  a  suit  in  ejectment,  she  could 
not  ingraft  upon  the  deed  by  parol  testi- 
mony new  terms  and  conditions,  and  tbe 
court,  therefore,  erred  in  allowing  tiie 
parol  testimony  which  is  set  out  in  tbe 
amended  motion  for  a  new  trial.  If  tbe 
suit  had  been  to  reform  the  deed,  and 
make  it  declare  the  true  intention  of  the 
parties  at  the  -time  it  was  made,  parol 
testimony  would  have  been  admissible  for 
that  purpose,  but  in  this  form  of  action  It 
was  not  admissible.    Judgment  reversed. 

(87  Oa.  59«) 

Mayor,  Etc.,  op  Millbdobvillk  v.  Brown. 
(Supreme  Court  of  Oeorgia.    July  18, 1891.) 

Mdnicipai.  Corporations— DErBCTivE  Stbbbts— 
Fbrsonu  Istoribs— Evidence. 
There  was  no  error  in  refusing  a  nonsuit, 
and  the  verdict  tvas  warranted  by  the  evidence, 
the  jury  having  inapeoted  the  premises. 
{StiUabu*  by  the  Court.) 

Error  from  superior  court,  Baldwin 
county;  W.  F.  Jenkins,  Judge. 

Action  by  Lucy  M.  Brown  against  tbe 
mayor,  etc.,  of  MiUedgeviile,  tor  personal 
Injuries.  Judgment  lor  plaintilf.  Defend- 
ant brings  error.    Affirmed. 

Tbe  following  is  the  official  report : 

Action  tor  damages  by  Miss  Lucy  M. 
Brown  against  tbe  mayor  and  aldermen 
of  the  city  of  MiUedgeviile.  Tbe  evidence 
showed  as  follows:  Between  7  and  8 
o'clock  in  the  evening  of  the  Slst  of  Janu- 
ary, 1886,  the  plaintiff  and  Miss  Stanley 
started  from  tbe  bouse  of  Mrs.  Garrett,  on 
the  south  side  of  Hancock  street.  In  MiU- 
edgeviile, to  go  to  the  bouse  of  Mrs.  Craw- 
ford, on  the  north  side  of  that  street,  and 
just  opposite  tbe  end  of  Liberty  street 
where  it  intersects  Hancock.  They  went 
east  down  the  sidewalk  to  the  middle  of 
Lil>erty  street,  a  point  nearly  opposite 
Mrs.  Crawford's.  Did  so  to  get  tbe  bene- 
fit of  the  lamp  at  tbe  south-eaat  corner  of 
Hancock  and  Liberty  streets,  which  was 
the  nearest  lamp  to  tbe  mouth  of  tbe  cul- 
vert to  be  referred  to.  When  they  reached 
the  middle  of  Liberty  street  they  turned 
and  started  across  Hancock  street,  the 
plaintiff  n  little  In  advance,  going  towards 
the  light  they  saw  in  Mrs.  Crawford's 
house.  There  was  no  crossing  at  this 
place.  Tbe  sidewalks  did  not  extend 
across.  When  neartbe  north  ride  of  Han- 
cock street,  at  a  point  tmt  ween  the  road- 
bed and  the  sidewalk,  the  plaintiff  tell  four 
or  five  feet  from  tbe  top  of  a  culvert  into  a 
sewer.  It  had  been  raining,  and  was 
cloudy,  and  the  streets  were  muddy.  The 
culvert  was  a  covered  drain,  about  three 
feet  high  andlourftfet  wide,  under  Hancock 
street,  connecting  the  under-drain  north 
with  that  south  of  Hancock  street.  Tbe 
bottom  of  the  culvert  was  about  five  feet 
below  the  surface-bed  of  tbe  street.  A 
semi-circular  brick  wall  four  feet  high,  its 
tup  flush  with  tbe  street,  protected  tbe 
mouth  of  the  culvert,  holding  up  tbe  eartb 
of  tlie  street,  and  facingtowards  the  north 
sidewalk.  A  suriace  drain  t)i  to  2  feet 
deep  and  6  to  15  feet  wide,  sloping  to  the 
middle,  separated  the  street  from  the  side- 
walk, and  emptied  into  tbe  culvert  over  a 
convex  tunnel  of  brick  and  cement  descend- 
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in?  to  Its  month.  It  was  upon  this  fan- 
Del,  lonr  feet  lower  than  the  wall,  that 
plalntlir  fell.  The  culvert  1b  in  line  with 
tbe  mirface  drain  of  Liberty  street ;  imd 
Mrs.  Crawford's  gate  Is  west  of  the  cul- 
vert, and  opposite  tbe  south-west  corner 
of  Liberty  and  Hancock  streets.  The  cul- 
vert is  an  excellent  piece  of  work,  and  has 
been  in  its  present  condition  for  many 
rears.  Itcarrles  off  a  great  deal  of  water. 
The  city  is  built  on  very  broken  and  pre- 
dpitons  tnHJund,  there  being  necessarily 
many  abmpt  places,  banks,  etc.,  where 
one  might  fall  and  be  hurt.  Tbe  plaintiff 
was  24  years  old,  and  was  acquainted 
with  the  place  in  question,  knew  it  was 
there,  and  was  looking  oat  for  it  when  she 
fell.  She  was  nnder  the  impression  that 
the  wall  or  end  of  the  culvert  over  which 
she  fell  projected  a  few  inches  above  tbe 
gronnd,  and  expected  to  feel  that  with 
her  feet  and  be  warned  of  the  danger. 
Very  little  or  no  light  from  the  lamp 
across  tbe  street  shone  on  this  sewer. 
For  two  years  she  had  been  living  in  Ma- 
con, and  was  back  to  Milledgevllle  on  a 
visit.  The  last  time  she  remembered  to 
have  seen  the  culvert  before  she  fell  the 
bricks  were  elevated  above  the  ground, 
and  she  was  feeling  for  them  when  she  tell. 
There  are  no  foot  crossings  over  Han- 
cock street  nearer  than  the  two  streets 
parallel  to  Liberty  which  intersect  Han- 
cock. To  go  from  Mrs.  Garrett's  by  one  of 
these  crossings  wonld  reqnire  a  walk  of 
nearly  600  yards ;  by  the  other,  250  yards ; 
while  it  was  but  about  80  yards  tbe  way 
plaintin  went.  By  going  directly  across 
the  street  from  Mrs.  Garrett's,  she  would 
have  avoided  the  culvert,  and  would  ha<'e 
had  to  walk  no  further  than  she  did.  She 
migbt  have  crossed  safely  a  few  feet  east 
or  west  from  where  she  fell.  The  surface 
drain  on  the  north  side  of  Hancock  street 
is  broad  and  shallow,  bad  for  crossing, 
thongb  wood  wagons  do  cross  it  with 
safety.  &  female  witness  fell  at  the  same 
place  some  time  after  plain  tiB  did,  but 
from  The  opposite  side, — from  the  side- 
walk, and  before  she  reached  the  masonry 
leading  to  the  mouth  of  tbe  sewer.  She 
was  not  injured  from  thisfall.  The  plain- 
tiff was  badly  hart,  and  she  testified  that 
she  was  permanently  injured.  She  Buffered 
great  pain,  and  was  confined  to  her  bed 
four  or  five  weeks,  and  it  was  still  longer 
before  she  could  leave  her  room.  Her  hip 
was  dislocated  by  the  fall,  and  was  re- 
placed by  a  physician.  She  was  a  strong 
and  healthy  woman  before  the  fall.  Has 
to  work  for  her  living,  but  cannot  do  half 
as  much  as  she  could  before.  Her  father 
was  an  old  man,  and  she  rendered  mate- 
rial aid  to  him  in  his  work.  At  the  time 
of  the  injury  she  was  making  eight  to  ten 
dollars  per  week :  but  afterwards,  on  ac- 
count uf  her  health,  she  was  forced  to  de- 
cline to  do  work  she  had  been  doing  be- 
fore. Her  physician  did  not  know  that 
she  received  any  permanent  Injuries. 
About  two  years  after  tbe  accident  he 
treated  her  with  electricity  for  pains  in 
hip  and  back.  He  conld  not  say  that 
these  pains  were  the  result  of  tbe  fall  Into' 
tbe  sewer;  they  may  have  been;  he  could 
not  tell;  be  had  known  such  pains  so  pro- 
duced.   No  bones  were  broken  by  the  fall, 


"only  a  tendon  that  held  the  joint  in 
place."  The  defendant  moved  for  a  non- 
suit, which  was  refused.  At  the  Instance 
of  counsel,  assented-  to  by  both  sides,  the 
court  permitted  the  jury,  before  argument 
was  begun, to  view  and  examine  the  place 
where  the  injury  occurred.  They  found 
for  tbe  plaintiff,  #500.  The  trial  took 
place  on  tbe  28th  of  January,  1890.  The 
defendant  moved  for  a  new  trial,  on  tbe 
ground  that  tbe  verdict  was  against  the 
law  and  tbe  evidence.  To  the  overruling 
of  this  motion  and  of  the  motion  for  a 
nonsuit  exceptions  were  taken. 

a.  P.  Crawford  and  R.  W.  Roberta,  tor 
plaintiff  In  error.  W.  A.  Lofton,  tor  de- 
fendant In  error 

Lumpkin,  J.  The  only  question  to  be 
determined  in  this  easels  whether  or  not 
tbe  verdict  was  authorized  by  tbe  evidence. 
Tbe  facts  will  appear  in  tbe  reporter's 
statement.  Among  other  things,  it  was 
proved  that  the  city  authorities  of  Mill- 
edgevllle permitted  a  sewer  to  remain 
open  for  years  on  one  ol  the  principal 
streets,  and  in  a  neighborhood  lighted  so 
dimly  and  Imperfectly  that  the  light  was 
of  little  benefit  to  any  one  panging  that 
way  at  night.  The  jury,  with  the  consent 
of  counsel  for  both  sides,  were  permitted 
by  the  court  to  visit  the  bcene  of  the  acci- 
dent, and  make  a  personal  inspection  of 
the  same  for  themselves.  We  think  this 
w»8  a  good  practice,  at)  It  must  undoubt- 
edly have  materially  aided  them  in  arriv- 
ing at  a  correct  conclusion  as  to  whether 
the  city  authorities  were  negligent  or  not. 
In  view  of  the  testimony,  and  of  this  per- 
sonal examination  by  the  jnry  of  the  open 
sewer,  we  cannot  say  they  erroneously 
found  that  defendant  was  negligent,  or 
that  the  court  abased  its  discretion  In  al- 
lowinsr  their  verdict  to  stand.  There  was 
evidence  to  show  that  the  plaintiff  was  fa- 
miliar with  the  locality,  and  It  was  con- 
tended that  by  reason  of  this  familiarity 
she  could,  by  exercising  proper  diligence, 
have  avoided  the  injury.  But  there  was 
also  evidence  to  show  that  since  the  lust 
time  she  saw  tbe  place  of  tbe  accident 
there  had  been  a  change  in  the  condition 
of  the  open  sewer.  She  had  been  absent 
from  Milledgevllle  two  years.  At  the  time 
she  left,  tbe  brick-work  of  the  sewer. pro- 
jected some  inches  above  tbe  ground)  but 
when  she  was  injured  it  was  on  a  level  witb 
the  surfaceot  the  ground, — a  circumstance 
which  misled  her,  and  to  some  extent  con- 
tributed to  the  injury.  Doubtless  the 
court  charged  the  jury  upon  the  law  ot 
contributory  negligence,  and  the  amount 
of  the  verdict  would  seem  to  indicate  that 
the  jury  considered  this  in  making  their 
finding.  In  view  of  all  the  facts,  we  see 
no  reason  to  Interfere  with  the  discretion 
ot  tbe  court  below  in  npholdlns  this  ver- 
dict.   The  judgment  is  therefore  affirmed. 


(87  Qa.  613) 

Moore  v.  Western  Union  Tel.  Co. 
{Supreme  Cmirt  of  Georgia.    July  18, 1891.) 

Telbqraph  Company— Failuhb  to  Delivek  Mes- 
sage— Right  op  Actiox. 
A  transient  visitor  to  a  town  or  city,  who 
furnishes  to  the  company  no  definite  address,  is 
not  a  person  residing  in  the  same  or  wittiin  one 
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mtle  of  th'e  station,  In  contemplation  of  the  act 
of  1887,  suUecting  telegraph  companies  to  a  for- 
feiture for  failing  to  deliver  dispatches  to  resi- 
dents. 
(Syllabus  by  the  Court.) 

Error  from  superior  court,  Crawford 
connty:  A.  L.  Miller,  Judge. 

Action  by  L.  D.Moore  against  the  West- 
em  Union  Telegraph  Company  tor  (allure 
to  deliver  a  meusage.  Nonsuit  granted. 
PaintlB  brings  error.    Affirmed. 

Tbe  following  is  the  ofiScial  report: 

Moore  sued  tbe  telegraph  company  tor 
damages  in  tbe  sum  of  $100  for  failure  to 
deliver  to  him  at  KnoxvlUe,  Crawford 
county,  Ga.,  where  he  was  temporarily, 
a  message  sent  to  him  from  Macon,  Ga. 
By  another  count  in  his  declaration  be  al- 
leged that  be  bad  been  damaged  by  such 
failure  to  deliver,  f  125,  by  being  deprived 
of  certain  buslneaa.  Dpon  tbe  trial  of  tbe 
case  plalntiB  intnidnced  the  telegraphic 
dispatch.  It  was  admitted  that  it  was 
delivered  to  defendant  at  its  oSlce  in  Ma- 
con at  11  o'clock  A.  M.,  on  June  J,  1889,  and 
that  the  charges  for  sending  it  to  Knox- 
vlUe, Ga.,  were  prepaid  by  the  sender  to 
defendant  at  the  time.  There  was  evi- 
dence for  plaintiff  that  he  came  to  Knox- 
vlllefrom  Macon  on  the  day  before  the 
message  was  sept;  that  he  saw  tbe  tele- 
graph operator  at  the  depot,  the  place 
where  the  telegraph  office  is  kept,  and 
told  him  that,  if  any  message  should  come 
for  blm,to  send  it  over  to  Knoxvllle;  that 
be  i-emained  in  Knoxvllle  until  about  sun- 
set of  the  evening  of  June  3d,  and  then 
went  out  into  tbe  country,  and  returned 
on  tbe  evening  of  the  4th,  and  went  back 
to  his  home  in  Macon,  on  the  railroad ; 
that  be  stayed  on  and  around  tbe  court- 
bouse  square  the  moat  of  tbe  time  while 
In  Knoxvllle;  that  he  spent  tbe  night  of 
the  3d  at  a  Mr.  Wright's;  that  eveiTbody 
In  Knoxvllle  knew  him,  and  he  could  have 
been  easily  found;  that  the  telegram  has 
never  been  delivered  to  bim;  that  the 
telegraph  office  is  within  leHS  than  one 
mile  of  Knoxvllle  and  of  Wright'i>  house; 
that  the  telegraph  operator  told  Wright 
be  received  the  measage  about  2  o'clock 
on  June  3d,  and,  being  busy,  gave  it  to  one 
Harris  to  carry  to  Knoxvllle  to  Moore. 
At  tbe  close  of  tbe  evidence  for  plalntlH 
defendant  moved  for  a  nonsalt,  on  the^ 
grounds  that  plnlntitf  was  not  entitled  to 
recover,  in  that,  as  be  permanently  resid- 
ed in  Macon,  and  not  In  Knoxvllle,  de- 
fendant did  not  incur  any  penalty  foratail- 
ure  to  deliver  the  telegram.  This  motion 
was  sustained, to  nrhichplaintlHexcepted. 

W.  S.  Wallace,  L.  D.  Moore,  and  Hnrde- 
mun,  Da.vi8  &  Turaer,tor  plaintiff  In  error. 
GustiD,  Querrjr  &  Hull,  for  defendant  In 
error. 

Simmons,  J.  The  facts  will  be  found  in 
the  official  report.  Under  these  facts  the 
grant  of  a  nonsuit  was  right.  By  the  ex- 
press terms  of  the  statute  (Acts  I8S7,  p. 
112)  the  penalty  is  imposed  upon  thesecom- 
panies  for  failure  to  deliver  messages  to 
persons  to  whom  they  are  addi-esat-d  who 
at  the  time  reside  within  one  mile  of  the 
telegraph  office,  or  within  the  town  or 
city  in  which  tbe  office  is.  Tbe  act  is  clear- 
ly io  tended  to  apply  to  only  a  part  of  the 


public,  and  it  imposes  this  duty  on  the 
company,  under  this  penalty,  when  it  is 
dealing  with  that  class  which  come  with- 
in the  strict  letter  of  tbe  act.  Tneact  is 
a  penal  one,  and  must  be  strictly  con- 
strued. Any  other  construction  placed 
upon  it  would  work  great  hardship  upon 
the  telegraph  compaiUes.  It  would  sub- 
ject them  to  this  penalty  in  many  cases 
where  from  tbe  very  nature  of  things  it 
would  he  impossible  for  them  to  avoid 
the  penalty.  The  legislature  evidently 
designed  to  limit  the  operation  of  the  law 
to  that  class  of  persons  who  come  within 
tbe  proviso  of  the  second  section  of  ttie 
act.  Moore  wa»  residing  in  the  city  of 
Macon,  and  was  merely  a  transient  vlBltor 
to  tbe  town  of  Knoxvllle;  and,  altbougb 
he  requested  the  telegraph  operator  at 
the  station,  near  Knoxvllle  to  send  him 
any  message  that  might  be  received  for 
him  there,  he  gave  no  definite  address.  It, 
after  notifying  the  operator  that  he  would 
be  In  Knoxvllle,  and  to  send  the  messages 
to  him  there,  he  bud  given  him  a  definite 
address,  such  as  a  given  street  and  num- 
ber, or  the  name  of  tbe  owner  of  a  partic- 
ular bouse  where  the  message  bbuuld  be 
delivered,  perhaps  be  would  have  come 
witbin  tbe  spirit  of  tbe  law,  if  not  tbe  let- 
ter of  it.  But  it  would  be  unreasonable 
to  hold  telegraph  companies  l>ouad  to  de- 
liver messages  to  strangers  in  a  town  or 
city  when  they  have  no  means  of  knowing 
the  place  at  which  the  message  can  be  re- 
ceived. If  the  person  to  whom  the  mes- 
sage is  sent  resides  In  a  town  or  cltj-,  or 
within  one  mile  of  the  station,  then  it  is 
the  duty  of  the  telegraph  company  to  as- 
certain where  be  resides;  but  if  be  is  a 
transient  visitor  or  a  stranger,  witli  no 
fixed  abode,  It  might  be  Impracticable  tor 
the  company  or  its  agents  to  ascertain  the 
placewhere  the  message  could  be  delivered. 
2.  Tbe  action  was  also  for  damages  iu 
the  loss  of  certain  business  by  the  non- 
deliveiy  of  tbe  dispatch.  There  was  no 
proof  submitted  to  tbe  court  and  Jury 
upon  tbia  question,  and  the  court  did  not 
err  in  granting  a  nonsuit  upon  both 
counts  in  tbe  declaration.  Judgment  af- 
firmed. 


(87  Ga.  618) 

McNeil  et  at.  v.  Hammond  et  ah 
(Supreme  Court  of  Oeorgia.    July  13, 1891.) 
CossTsnoTioN  OT  Will — Advanobmbnts. 
The  will  is  not  ambiguous.    Its  piovisioa 
in  respect  to  adrancements  relates  only  to  a  par- 
ticular part  of  the  testator's  property,  not  to  the 
whole  estate,  and  is  coafined  to  a  distribution  of 
one-sixttx  of  that  part  between  the  two  grand- 
daughters   named  in  tbe    sixteenth   item.     No 
scheme  of  accouuting  for  advancements  was  con- 
tomplatcd  as   between  the  legatees  of  the  other 
five-sixths    and  tbe  two    granddaughters  wlio 
took  the  one-sixth. 
(SyUabue  by  th«  CowL) 

Error  from  superior  court,  Bibb  county ; 
A.  L.  Mn.i.EB,  Judge. 

Petition  for  the  construction  of  a  will, 
etc.,  by  Viola  McNeil  and  Irene  Petty 
against  A.  O.  Hammond  and  another,  ex- 
ecutors. Decree  for  respondents.  Peti- 
tioners bring  error.     Reversed. 

The  following  is  the  official  report : 

Tbe  contention  of  tbe  petitioners  was 
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that  an  undivided  one-sixth  part  of  the 
estate  of  testator  as  mentioned  In  the  six- 
teenth Item  of  the  will  was  to  be  given  to 
them  jointly,  and  that  they  were  to  ac- 
count between  themselves, — that  is  to 
say.  that  Mrs.  McNeil  should  first  receive 
as  much  more  of  this  one-sixth  part  as 
would  first  makeher  eqaal  with  her  sister, 
Mrs.  Petty,  and  then  the  balance  of  this 
one-sixth  share  should  be  equally  divided 
between  them.  To  this  petition  the  de- 
fendants filed  an  answer,  lu  which  they 
admitted  theallegationsiu  the  petition,  ex- 
cept that  they  contended  that  under  a  prop- 
erconstructlon  of  the  sixteenth  item,  when 
taken  In  connection  with  the  seventh  item 
of  the  will,  and  the  entries  of  the  testator 
made  In  a  book,  which  were  copied  as  ex- 
hibits to  their  answer,  the  petitioners 
Bhoold  first  account  to  the  estate  for  the 
advancements  mentioned  nnder  the  six- 
teenth item,  and  should  first  pay  these 
snms  into  the  estate  before  they  were  al- 
lowed to  participate  in  the  distribntion  of 
the  estate.  Under  an  agreement  of  par- 
ties the  cause  was  submitted  to  the  jud^e 
below  for  decision  without  the  Interven- 
tion of  a  Jury.  The  petitioners  introduced 
the  will.  By  it  the  testator  bequeathed 
to  his  wife  a  certain  amount  to  be  paid 
her  in  cash;  to  his  son,  A.  D.  Hammond, 
and  one  of  his  ( testator's;  daughters,  cer- 
tain other  amoonts,  to  be  paid  them  in 
cash;  to  another  daughter  an  amount  in 
cash,  which  he  desired  to  be  retained  by 
bis  wife  as  trustee  for  this  daughter;  and 
to  the  four  children  of  a  deceased  daughter 
another  amount  In  cash,  to  be  equally  di- 
vided between  them.  By  the  seven  th  item 
of  his  will  he  bequeathed  to  the  two  chil- 
dren Of  bis  deceased  daughter  Mrs.  Johns, 
to-wlt,  to  "Viola  McNeil  flOO,  and  to 
Irene  Petty  no  money,  as  she  [Irene]  has 
recently,  as  she  has  at  times  before,  re- 
ceived from  me  several  hundred  dollars  in 
money."  He  further  bequeathed  to  the 
children  of  another  deceased  daughter  a 
sum  to  be  held  by  his  wife  as  ti  ustee  for 
them.  By  the  ninth  Item  of  bis  will  he  di- 
rected that  all  the  remainder  of  his  estate 
should  remain  nnder  the  control  of  his 
wife  during  her  life  or  widowhood,  etc. 
By  the  tenth  item  he  devised  to  his  wife 
ahsolntely  certain  property.  By  the 
eleventh  item  he  directed  that  at  thedeatb 
of  his  wife  all  the  property  remaining  in 
her  control  be  sold,  and  the  proceeds  of 
the  sale,  together  with  the  cash  In  hand, 
be  divided  equally  between  hiscbildren  and 
grandchildren  in  six  parts,  as  follows: 
By  the  twelfth  item,  one  undivided  sixth 
part  to  his  son,  In  trust  for  the  use  of  his 
son's  wife  and  their  children ;  by  the  thir- 
teenth item,  another  undivided  sixth  part 
to  one  of  his  daughters ;  by  the  fourteenth 
Item,  another  undivided  sixth  part  to  an- 
other daughter,  to  be  held  for  her  In  trust 
by  his  (testator's)  wife;  by  the  fifteenth 
Item,  another  undivided  sixth  part  to  the 
children  of  a  deceased  daughter.  The  six- 
teenth item  was  as  follows:  ["Another 
undivided  sixth  part  thereof  I  give  to  my 
grandchildren.  Viola  McNeil  and  Irene 
Petty,  the  children  of  my  deceased  daugh- 
ter, Mary  £.  Johns,  to  be  equally  divided 
between  them,  after  each  of  them  shall  ac- 
count for  the  respective  sums  of  money  I 
v.l3s.E.no.26— 41 


have  heretofore  advanced  to  each,  to-wlt, 
to  Viola  McNeil  three  hundred  and  twen- 
ty-five dollars,  and  to  Irene  Petty  seven 
hundred  dollars,'  (in  fact  more,  but  I 
charge  her  now  with  that  sum;)  I  mean 
that  Viola  McNeil  is  to  receive  more  of  the 
said  sixth  share  in  proportion  as  she  has 
received  less  of  the  said  advances  men- 
tioned In  this  Item.  The  proportion  thus 
given  each  to  be  paid  over  to  each  of 
them  directly  as  the  separate  property  of 
each,  and  free  from  the  debts  or  control  of 
the  present  or  any  future  husband  of 
each-"]  By  the  seventeenth  item  he  gave 
another  undivided  sixth  part  in  trust  to 
the  children  of  another  deceased  daughter. 
By  the  eighteenth  item  he  provided  that 
in  case  the  cash  in  hand  at  his  death  "  has 
diminished  In  amount  from  that  now  in 
hand,  In  view  of  which  the  foregoing  lega- 
cies are  given,"  his  wife  was  still  to  have 
the  amount  in  cash  before  mentioned,  and 
Nettle  and  Mamie  Barnes,  the  children  of 
one  of  his  deceased  daughters,  were  to 
have  the  sum  in  cash  which  had  been  be- 
queathed them,  but  the  other  legatees 
were  to  share  the  deficit  between  them  In 
proportion  to  the  amount  of  their  several 
legacies,  and,  if  the  cash  In  hand  bad  in- 
creased in  amount,  each  of  the  legatees 
might  receive  more  in  proportion,  in  the 
discretion  of  his  wife,  not  interfering  with 
any  other  provision  in  the  will  as  to  the 
surplus  cash.  By  another  Item  he  provid- 
ed that  in  case  his  wife  should  marry 
again  all  of  his  property  remaining  undis- 
posed of  after  paying  debts,  expenses,  and 
legacies  should  be  converted  into  money, 
and  this  divided  into  seven  equal  shares, 
one  of  which  was  tu  go  to  his  wife,  and 
the  other  six  shares  divided  as  provided 
hereinbefore  in  the  will. 

In  rebuttal  of  evidence  put  in  by  respond- 
ents, to  the  introduction  of  which  petition- 
ers objected,  the  petitioners  put  in  evidence 
an  affidavit  of  Mrs.  Petty  to  the  effect 
thathergrandfather  (testator) raised  her; 
that  he  made  advancements  of  equal 
amounts  at  the  marriage  df  each  of  his 
children:  that.  In  addition  thereto,  since 
her  mother's  death,  he  made  large  ad- 
vancements to  each  of  hischlldren,  though 
living  separately  from  him ;  that  he  for 
years  aided  A.  D.  Hammond  in  the  sup- 
port of  his  family,  advancing  him  mon- 
ey, and,  just  before  A.  D.  Hammond's  son 
arrived  at  age,  also  made  advances  to 
start  the  son  off  In  life;  and  also  a  mort- 
gage given  by  Mrs.  McNeil  to  the  testator, 
dated  November  9, 1877,  to  secure  the  pay- 
ment of  a  note  for  f  325  on  a  house  and  lot 
Id  the  town  of  Quitman.  On  the  back  of 
this  mortgage  was  an  entry  dated  April 
23,  1883,  signed  by  the  testator,  to  the 
effect  that,  the  note  to  secure  which  this 
mortgage  was  given  having  been  fully 
paid  off  and  settled,  the  mortgage  was 
discharged,  released,  and  canceled.  The 
responden  ts  offered  the  book  a  bove  referred 
to  In  evidence,  containing  the  entries,  of 
which  the  following  are  copies: 

"1885.  Viola  McNeil.  To  loaned  money, 
$325.00;  when  she  located  In  Quitman, 
Ua..  several  years  ago. 

"Macon,  Dec.  7th,  1885.  I  make  the 
above  charge  for  the  puriwse  of  having  It 
understood  that  If  I  leave  her  anything  at 
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my  d«atb,  that  the  above  amount,  $8%,  !b 
to  be  deducted  from  whatever  may  be 
coming  to  her  from  my  estate.  I  raised 
her,  and  educated  her  lu  Macon  and  at 
Salem,  North  Carolina,  which  me  at 

Salem  f400  or  f500.  Kept  ber  about 
eighteen  years,  and  gave  a  good  outfit 
at  her  marriage,  which  is  more  than  I 
ever  done  for  any  of  my  grandchildren, 
with  the  exception  of  her  alster,  Irene.  I 
merely  mention  this  to  show  what  I  have 
done  for  her  without  maiclug  any  charge 
for  the  game.  It  might  be  proper  to  men- 
tion that  ber  father  was  insolvent.  I 
paid  for  her  and  sister  Irene  over  fo,- 
000  to  raise  and  educate  them,  which 
will  appear  on  the  books  of  the  ordinary 
book  of  the  county.  It  must  have  cost 
me  to  raise  and  school  them  over  f  10,000. 
[Signed]  "  D.  W .  H  ammond. 

18SS.  Irene  Petty. 

Loaned  money 1325  00 

Loaned  her  to  pay  her  board 40  00 

18S6.    Do 25  00 

Sent  Petty  check,  M.Y. 800  00 

1600  00 
Oave  (100  when  she  was  burnt  out  Kimbal 
House;  will  only  charge  ber 10  00 

S700  00 

"I  make  the  above  charge  for  the  pur- 
pose of  having  it  understood  that  if  I 
leave  her  any  property  at  my  death  that 
the  above  amonnt,  $500,  if  to  be  deducted 
from  whatever  maybe  coming  to  her  from 
my  estate.  I  raised  and  educated  her,  and 
Kept  her  about  twenty  years,  and  furnished 
her  a  good  outfit  of  clothing  at  her  mar- 
riage, which  is  more  than  I  done  for  any 
of  my  grandchildren,  etc.  I  thought  it 
might  be  proper  to  mention,  although  I  do 
not  make  any  extra  charge  lor  It,  but  only 
expect  the  money  loaned  to  be  paid  back, 
or  deducted  from  any  legacy  that  may  be 
coming  to  her  at  my  death,  etc. 

[Signed.]  "D.  W.  Uaumond. 

''December  7th,  1885. 

"188(5.  Brought  over,  Ro  at  my  death  I 
will  expect  to  deduct  f700  from  what 
legacy  may  be  coming  to  her  (if  any  at 
all. )     Mention  this  in  my  will. 

[Signed]  "  D.  W.  Hammond. 

"30th  January,  1886." 

To  the  Introduction  of  this  evidence  pe- 
Mtioners  objected,  on  the  ground  that  the 
wixteenth  item  of  the  will  was  not  ambig- 
uous, but  was  plain  In  its  terms,  and,  be 
ing  so,  this  evidence  was  not  admissible 
for  explaining  an  ambiguity,  or  showing 
the  circumstances  under  which  the  will 
was  made;  and  for  the  further  reason 
that  the  will  was  the  highest  evidence  of 
the  testator's  Intention.  These  objections 
were  overruled,  and  the  evidence  admit- 
ted. The  court,  then,  over  the  objection 
of  petitioners,  permitted  read  in  evidence 
a  former  will  made  by  testator,  the  sev- 
enth and  sixteenth  items  of  which  were 
Identical  with  those  in  the  will  Introduced 
by  petitioners;  and  also  permitted  A.  D. 
Hammond,  over  the  objection  of  petition- 
ers, to  testify  that  he  wrote  the  will, 
copying  it  largely,  and  especlHlly  this  sec- 
tion, from  a  former  will  made  by  his  fa- 
ther; thatat  the  time  of  the  murriiige  of 
each  of  his  children  his  father  advanced  to 


them  about  equal ;  that  since  the  death  of 
petitioners'  mother  he  had  made  other  ad- 
vancementH  to  living  children,  but  wit- 
ness could  not  say  that  they  got  more  ad- 
vances than  he  had  in  her  lUe-tlrae  given 
them :  that  during  a  long  spell  of  sickness 
witness  had  his  father  give  him  9200, 
and  when  his  oldest  son  was  17 or  18  years 
of  age,  his  father  gave  him  f  100  or  f  125 ; 
that  one  of  testator's  daughters,  Mrs. 
Lockett,  l8  married,  and  his  father  helped 
her,  paid  her  board,  and  made  various  ad- 
vances to  her;  that  he  advanced  to  Mrs. 
Thomas,  another  daughter,  as  much  as 
any  of  them  ;  that  he  never  did  for  any  of 
his  grandchildren  as  much  as  he  did  for 
plaintiffs,  raised  them  from  infancy,  and 
educated  them, etc.  The  objections  to  the 
introduction  of  the  former  will,  which  was 
dated  January  31, 1K86,  and  to  the  testi- 
mony of  A.  D.  Hammond,  were  upon  the 
same  grounds  as  those  made  to  the  intro- 
duction of  the  entries  from  the  book  above 
mentioned,  but  these  objections  were  also 
overruled  The  court  held  that  there  waa 
such  an  ambiguity  In  the  sixteenth  item 
of  the  will,  when  read  in  connection  with 
the  Heventh  item,  as  would  authorize  the 
Introduction  of  testimony  to  explain  the 
intention  of  the  testator,  and  that  the 
testimony  concerning  the  entries  iu  the 
book,  the  en  tries  themselves,  and  the  otlier 
testimony  concerning  the  testator's  estate 
and  advancements  to  the  beneficiaries, 
was  competent  and  admissible;  and  that, 
construing  the  will  in  the  light  of  the  tes- 
timony, the  petitioners  should  account  to 
the  estate  for  the  respective  sums  of 
money  advanced  to  them,  before  receiv- 
ing their  part  of  the  estate,— that  is,  Mrs. 
McNeil  should  account  for  $325,  and  Mrs. 
Petty  for  $700,  before  receiving  the  shares 
allotted  to  each,  and  should  tlien  also  ac- 
count as  between  tliemselves,  ratably,  as 
provided  in  the  sixteenth  item,  and"  the 
executors  should  proceed  in  accordance 
with  this  finding  in  the  distribution  of  the 
estate.  To  this  decision  the  petitioners 
excepted,  alleging  that  the  court  erre<l  in 
deciding  that  there  was  such  an  ambigui- 
ty in  the  sixteenth  item,  when  read  in  con- 
nection with  the  Heventh  Item,  as  would 
authorize  the  introduction  of  testimony 
to  explain  the  testator's  intention,  in  ad- 
milting  the  testimony  mentlone<l,  in  con- 
struing the  will  in  the  light  thereof,  and 
In  the  construction  made  by  tlie  court. 

Hartleiiian,  Davis  &  Turner,  for  plain- 
tiffs in  error.  A.  D.  Hammond  and  Hill, 
Harris  &  Birch,  for  defendants  in  error. 

LcMPKiN.  J.  The  sixteenth  item  of  the 
will  of  D.  W.  Hammond  was  as  follows: 
"Another  undivided  sixth  part  thereof 
[meaning  all  that  part  of  testator's  estate 
which  he  had  devised  to  his  wife  and  on 
hand  at  her  death]  1  give  to  my  grand- 
children, Viola  McNeil  and  Irene  Petty, 
the  children  of  my  deceased  daughter 
Mary  E.  Johns,  to  be  e()uall.y  divided  be- 
tween tliero,  after  each  of  thetn  shall  ac- 
count for  the  respective  sums  of  money  I 
have  heretofore  advanced  to  each,  to-wit: 
To  Viola  McNeil,  three  hundred  and  twen- 
ty-five dollars,  and  ^o  Irene  Petty,  seven 
hundred  dollars,  (in  fact  more,  but  1 
charge  her  with  that  sum.)    I  mean  that 
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Viola  McNeil  is  to  receive  more  of  the  said 
Rixtti  share  in  proportion  as  slie  has  re- 
ceived less  ot  tike  saiil  advances  mentioned 
in  tills  item.  Tlie  proportion  thus  given 
eacii  to  be  paid  over  to  eacli  of  tlieni  di- 
rectly as  tlie  separate  property  of  eacli, 
and  free  from  tlie  debts  or  controi  of  tiie 
present  or  any  futnre  husband  of  each." 
The  other  parts  of  the  wiii  material  to  a 
proijer  construction  of  the  Item  quoted 
will  be  found  in  the  reporter's  statement. 
Considering  together  all  the  provisions  ot 
this  will,  it  will  b3  plainly  apparent  that 
it  contained  no  general  scheme  ot  account- 
ing for  advancements  by  the  legatees 
therein  named,  and  certainly  there  was  no 
such  scheme  as  between  the  legatees  ot  the 
five-sixths  of  that  part  ot  the  estate  dis- 
posed of  by  the  sixteenth  item  and  the  two 
granddaughters,  to  whom  the  other  sixth 
thereof  was  given.  It  was  the  ohyious 
Intention  of  the  testator  to  equalize  bis 
granddaughters,  Viola  McNeil  and  Irene 
Petty,  In  the  division  between  them  of  the 
sixth  of  the  specified  portion  ot  his  estate 
which  they  were  to  receive;  and  we  think 
the  meaning  ot  the  testator  to  this  effect 
is  clearly  and  plainly  expressed  in  the 
above-quoted  item  ot  his  will,  the  more 
especially  as  the  only  provision  anywhere 
made  in  the  will  in  reference  to  advance- 
ments is  that  contained  in  said  item. 
That  item,  by  Its  express  terms,  limits  and 
confinesthematterot  accounting  for  ad- 
vancements to  the  division  between  the 
two  granddaughters  of  their  share  ot  the 
estate.  The  court  held  that  there  was 
such  an  ambiguity  In  the  sixteenth  item 
of  the  will,  when  read  in  connection  with 
the  other  parts  ot  it,  as  would  authorize 
the  Introduction  ot  extrinsic  testimony  to 
explain  the  intention  of  the  testator.  We 
think  the  court  erred  in  admitting  this 
outside  testimony,  and,  after  so  doing,  in 
holding  that  Mrs.  McNeil  and  Mrs.  Petty, 
before  receiving  their  part  of  the  estate, 
should  account  to  the  other  legatees  tor 
the  sums  of  money  respectively  advanced 
to  them  by  the  testator.  As  already 
shown,  these  ladies  are  entitled  to  one- 
sixth  of  that  portion  of  the  estate  devised 
to  testator's  wife  tor  life  and  remaining 
on  hand  at  her  death,  in  the  division  ot 
which  between  themselves  each  must  ac- 
count to  the  other  for  the  amount  she  has 
already  received  from  the  testator,  as  di- 
rected by  the  will,  so  that  their  shares 
maybe  equalized  as  therein  contemplated. 
Judgment  reversed. 

(87  Ga.  807)  

Swift  Specific  Co.  v.  Jacobs  et  al. 
{Supreme  Cowrt  of  Qeorgia.  July  18, 1891.) 
Injunction— Plbadino. 
Where  a  petition  by  the  manutacturor  of  a 
certain  medicine  to  enjoin  a  person  wtio  owned  a 
large  quantity  thereof,  which  had  been  in  a 
bnmed  building,  alleged  that  the  medicine  bad 
a  lai^  sale;  that  it  was  composed  of  vegetable 
sntMtaoces,  and  that,  by  reason  uf  the  great  heat 
to  which  it  had  been  subjected,  its  medicinal 
properties  were  dissipated,  and  that  the  sale 
thereof  under  petitioner's  trade-mark  would  cause 
great  daniage  to  petitioner's  business;  but  failed 
to  allege  that  defendant  was  insolvent,  or  to 
show  wherein  petitioner  would  suffer  irrepara- 
ble iolury,  or  wherein  the  medicine  had  lost  its 
virtue, — there  was  no  abuse  of  discretion  in  deny- 
ing the  injonctioD. 


Error  from  superior  court,  Fulton  coun- 
ty; Marshall  J.  Olakke,  Judge. 

Petition  for  an  injunction  by  the  Swift 
Specific  Company  against  Joseph  Jacobs 
and  the  Jacolis  Pharmacy  Company.  De- 
nied.   Petitioner  brings  error.     Afiirmed. 

The  following  Is  the  official  report : 

Th»  Swift  Specific  Company,  by  its 
equitable  petition,  made,  in  brief,  the  fol- 
lowing allegations:  Petitioner  manu- 
factures a  blood  medicine,  popularly  called 
"S.  S.  8..''the  medicine  being  put  up  in 
packages  and  bottles  bearing  a  particu- 
lar label,  on  which  is  the  name  of  peti- 
tioner as  manufacturer  and  the  said  "S. S. 
S.,"  which  is  both  the  trade-name  and  a 
trade-mark.  The  medicine  is  ot  great  rep- 
utation and  wide  sale.  Its  composition  in 
a  trade  secret.  Petitioner  has  spared  no 
pains  in  the  manufacture  of  the  medicine 
to  g:ire  it  the  greatest  possible- virtue,  and 
to  keep  it  at  a  high  standard  of  purity, 
and  for  many  years  has  spent  in  preparing 
it,  and  In  advertising  and  selling  it,  a  very 
large  amount  of  money.  The  property  in 
the  medicine  is  of  great  value,— a  valueespe- 
clally  dependent  upon  the  high  reputation 
which  the  efforts  ot  petitioner  have  given 
the  medicine.  Some  time  during  the  pres- 
ent year  a  fire  occurred  in  the  warehouse 
of  Henry  J.  I.iamar  &  Sons,  and,  in  settle- 
ment ot  policies  covering  the  loss  by  the 
fire,  some  Insurance'companles  took  pos- 
session ot  all  the  burned  goods  in  the 
warehouse  covered  by  the  policies,  and 
among  these  goods  were  abont  451  cases 
of  S.  S.  S.,  the  same  being  in  bottles,  and 
bearing  the  label,  trade-mark,  and  trade- 
name aforesaid,  with  the  name  ot  peti- 
tioner as  the  manufacturer.  The  medicine 
was  exposed  in  the  fire  to  such  a  degree  of 
heat  that  Its  medicinal  qualities,  which 
are  mainly  vegetable,  were  dissipated,  and 
thereby  all  of  its  virtue  was  lost;  and  de- 
fendants, petitioner  believing  that  they 
were  aware  of  the  effect  ot  the  flre  upon 
the  medicine,  purchased  it  from  the  insur- 
ance companies,  and  are  now  attempting 
to  sell  it  as  genuine,  unadulterated,  and 
good  medicine;  and  they  offer  It  for  sale 
under  the  trade-mark,  label,  and  name  ot 
petitioner.  By  reason  of  the  tacts  above 
mentioned,  all  of  the  medicine  so  pur- 
chased by  defendants,  or  much  the  larger 
part  of  it,  is  not  really  the  medicine  manu- 
factured by  petitioner,  but  It  has  lost  all 
its  virtue,  and  for  defendants  to  sell  it  as 
the  medicine  ot  petitioner  Is  to  palm  oft 
upon  the  public  a  spurions  substance,  un- 
der the  name  ot  petitioner's  medicine,  to 
the  Irreparable  damage  and  injury  of  pe- 
titioner. Each  ot  the  cases  ot  the  medicine 
mentioned  above  contained  a  dozen  bot- 
tles, and  each  case,  if  uninjured,  was  of  the 
value  of  f8  or  flO.  The  sale  of  said  burned 
medicine  by  defendants  will  be  an  infringe- 
ment ot  the  exclusive  right  ot  petitioner  to 
the  use  of  its  packages,  label,  trade-name, 
trade-murk,  and  its  own  name,  to  desig- 
nate its  manufacture  as  its  real,  and  not 
a  spurious,  medicine.  Petitioner  prayed 
that  defendants  (Joseph  Jacobs  and  the 
Jacobs  Pharmacy  Company)  be  restrained 
from  selling,  or  offering  to  sell,  any  of  the 
medicine  which  was  Injured  as  aforesaid 
in  the  cases,  in  the  bottles,  under  the 
label,  trade-mark,  trade-name,  or  aenuei^ 
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petitioner  as  mannfactnrer,  and  be  espe- 
cially restrained  from  selling  any  of  the 
burned  medicine  as  the  manufacture  of  pe- 
titioner. The  defendants  demurred  upon 
the  grounds:  The  petition  contains  no 
cause  of  action  against  defendants,  and 
the  allegations  in  it  are  InsuffldeDt  to  au- 
tborlse  injunction  or  other  relief  against 
defendants.  If  plaintiff  has  suffered,  or 
Bhoald  suffer.  Injury  because  of  the  things 
complained  of.  It  would  have  ample  rem- 
edy, U  any  remedy,  by  action  for  damages 
against  defendants,  and  no  Insotvency  of 
defendants  is  alleged.  The  petition  does 
not  show  wherein  the  medicine  purchased 
by  defendants  is  spurious  or  injurious,  nor 
does  it  show  the  qualities,  properties, 
quantities,  or  Ingredients  of  the  medicine 
manufactured  by  petitioner,  from  which 
the  charge  made  by  petitioner  might  be 
(uUy  Investigated,  but  withholds  the  char- 
acter and  quality  of  the  medicine,  and 
states  that  the  medicine  is  a  trade  secret. 
The  petition  does  not  allege  or  show  that 
any  person  or  the  public  will  be  Injured 
by  the  Belling  of  the  medicine,  and  plain- 
tiff has  no  rights  In  this  case,  because  of 
any  claim  to  trade-mark  or  label,  or  both, 
by  the  medicine,  because  plaintiff  had 
manufactured  and  sold  the  medicine,  and, 
baring  done  so,  the  medicine  passed  com- 
pletely out  of  its  control;  and  the  petition 
does  not  set  out  any  facts  showing  how 
or  in  what  way  petitioner  would  suffer 
Irreparable  damage  and  Injury.  Defend- 
ants answered.  In  brief:  The  purchase  of 
the  medicine  was  by  the  defendant  the 
Jacobs  Pharmacy  Company.  About  Feb- 
ruary 14, 1891,  Its  representative,  Joseph 
Jacobs,  was  approached  by  Insurance 
agents  concerning  a  lot  of  S.  S.  S.  that 
was  in  the  then  recent  fire  of  H.  J.  Lamar 
&  Sous,  they  stating  that  they  were  un- 
able to  get  a  satisfactory  understanding 
with  Lamar  &  Sons,  and  wished  defend- 
ant to  make  them  an  offer.  Jacobs  went 
and  examined  a  great  many  of  the  cases 
of  the  medicine,  particularly  those  that 
seemed  to  be  most  charred  on  the  out- 
side, and  found  them  all  in  good  condi- 
tion, except  a  few  loose  bottles  that  were 
on  the  floor,  and  which  were  not  Included 
In  the  sale  of  S.  8.  8.  made  to  defendant. 
Defendant,  knowing  that  8.  8.  8.  was 
made  In  Atlanta  by  steam  percolation, 
and  that  it  contained  sufficient  alcohol  to 
preserve  it,  felt  safe  in  making  an  offer  for 
the  goods,  knowing  that  heat  sufficient 
to  injure  a  medicine  thus  prepared  would 
either  break  the  bottle  or  blow  out  the 
cork,  neither  of  which  bad  been  done.  De- 
fendant finally  purchased  the  goods.  The 
lot  of  8.  8.  S.  which  he  purchased  was 
free  from  Injury  by  the  fire,  and  is  the 
same  kind  of  medicine  as  is  manufactured 
and  sold  throughout  the  country  by 
plaintiff.  The  Insurance  companies  had, 
by  agreement  with  Lamar  &  Sons,  acquired 
the  title  to  the  medicine,  and  had  the 
legal  right  to  sell  It  to  defendant.  De- 
fendant In  making  the  purchaBe  did  so 
after  careful  and  diligent  examination, 
acted  in  entire  good  faith  in  the  transac- 
tion, and  paid  for  It  SI  ,994.50.  Defendant 
has  had  samples  of  the  medicine  bought 
as  aforesaid,  as  also  samples  of  the  medi- 
cine as  sold  generally  by  plaintiff,  and 


which  had  never  been  abont  the  fire,  an- 
alyzed and  examined  by  capable  experts, 
and  all  of  the  samples  were  of  the  same 
quality  and  value.  Defendant  denied  that 
the  medicine  had  been  damaged  by  Are, 
had  lost  any  of  Its  virtue,  or  Is  a  spurious 
substance,  and  alleged  that  it  is  of  the 
same  quality,  virtue,  and  substanceas  the 
other  medicine  manufactured  by  plaintiff, 
whatever  that  may  be.  H.  J.  Lamar,  the 
senior  member  of  the  firm  of  H.  J.  Lamar 
&  Suns,  is  a  large  stockholder  and  the 
president  of  the  plaintiff,  and  that  firm 
was  willing  to  purchase  or  retain  the  S. 
S.  8.  which  defendant  purchased  from  the 
Insurance  companies,  but  were  not  will- 
ing to  give  the  price  for  it  that  defendant 
paid,  which  defendant  believes  was  on  ac- 
count of  the  superior  advantages  enjoyed 
by  H.  J.  Lamar  &  Sons  in  obtaining  the 
medicine  from  plaintiff,  by  reason  of  the 
Interest  and  official  connection  of  H.  J. 
Lamar  with  plaintiff,  and  his  connection 
with  the  firm.  Much  testimony  was  In- 
troduced on  the  hearing  for  Injunction  by 
both  plaintiff  and  defendants.  The  evi- 
dence was  conflicting,  and  the  judge  be- 
low refused  to  grant  the  injunction  prayed 
for,  to  which  decision  the  petitioner  ex- 
cepted. 

John  C.  Reed  and  Hopkins  &  S'>a,  for 
plaintiff  in  error.  Well  &  Goodwin,  for 
defendants  in  error. 

PebCukiam.    There    was   no  abase  of 
discretion     in     denying   the     Injunction. 
Judgment  affirmed. 


(87  Qa.  272) 

Phillips  et  a/,  v.  East  Tknnessee.V.  &  G. 
Ry.  Co. 
(Supreme  Court  of  Oeorgia.  May  27, 1891.) 
Accident  on  Railroad  Trestlb  —  Nonsuit. 
Deceased  was  killed  by  a  train  at  the 
north  end  of  a  trestle  150  yards  long  and  from  13 
to  15  feet  high.  She  and  another  woman  had 
been  to  a  water-tank  at  the  other  end  of  the 
trestle,  and  were  on  their  way  back.  They  did 
not  commence  to  mn  until  tbe  train  had  passed 
the  water-tank,  where  they  thought  it  would 
stop.  Deceased  fell,  and  her  companion  tried  to 
help  her  up,  but  before  she  could  do  so  she  was 
bit  by  the  train,  and  thrown  from  the  track, 
and  deceased  was  run  over  and  killed.  Tbe 
train  stopped  with  the  front  driving-wheels  on 
her.  Held,  that  a  nonsuit  was  properly  grant- 
ed, as  it  was  gross  negligence  for  them  to  go  on 
the  trestle  about  tbe  time  when  a  train  was  due, 
and  where  all  that  was  possible  was  done  to 
stop  the  train  after  they  were  discovered. 

Errorfrom  superior  court,  Gordon  coun- 
ty; TnoMAS  W.  MiLNEn,  Judge. 

Action  by  Callle  C.  Phillips  and  another 
against  the  East  Tennessee,  Virginia  & 
Georgia  Railway  Company  for  the  killing 
of  plaintiffs'  mother  by  defendant's  train. 
A  nonsuit  was  granted,  and  plaintiffs  ap- 
peal. Affirmed. 
.   Tbe  following  is  the  official  report: 

The  suit  was  by  the  minor  children  of 
Mrs.  Phillips,  by  their  guardian,  against 
the  railway  company,  for  the  homicide  of 
their  mother  by  the  running  of  its  trains. 
Alter  the  Introduction  of  the  evidence  for 
the  plaintiff  the  court  granted  a  nonsuit, 
which  is  assigned  as  error. 

The  principal  witness  for  plaintiff  was 
a  Mrs.  Craig,   whose  testimony   was,  in 
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brief,  as  to11ow8 :  Mrs.  PhllHpB  was  ran 
over  and  killed  by  the  train  of  defendant 
at  the  north  end  ol  a  trestle  on  its  roud  at 
about  10  o'cloclc  in  the  morning.  Witness 
and  Mrs.  Pliilllpa  bad  been  at  the  water- 
tank  at  the  south  end  of  the  trestle,  and 
had  started  back  home  across  the  trestle. 
When  they  first  heard  the  train  they  were 
not  frightened,  as  they  thought  It  would 
stop  for  water.  When  they  saw  It  pass 
the  tank  they  were  not  walking  very  fast, 
bat  commenced  running.  As  they  were 
nearlug  the  north  end  of  the  trestle  Mrs. 
Phillips  fell,  aud  witness  tried  to  assist 
ber  to  rise,  but  before  she  could  do  so  was 
herself  thrown  from  the  track  by  the  loco- 
motive and  Mrs.  Phillips  was  rnn  over 
and  killed.  The  railroad  is  straight  at 
the  place  where  the  killing  occurred,  and 
the  two  could  have  been  seen  about  one- 
half  mile.  The  train  was  runnina;  very 
fast,  and  no  warning  was  given  or  whistle 
blown,  except  that  the  bell  was  rung  as 
the  engine  passed  the  tank.  It  was  cus- 
tomary for  this  train  to  stop  and  take 
water  at  the  tank.  Mrs.  Phillips  was  killed 
about  100  yards  north  of  the  tank,  and 
wonid  not  have  been  hurt  if  the  train  bad 
stopped  at  the  tank.  The  people  of  the 
nelgbhborhiiod  were  in  the  habit,  and 
had  been  for  a  number  of  years,  of  using 
the  trestle  as  a  footway,  with  the  knowl- 
edge of  the  railroad  authorities,  and  with- 
out oi>]ectlou.  Mrs.  Pblllips  and  witness 
took  the  precaution  to  listen  before  they 
got  ou  the  track,  but  could  not  see  or  hear 
any  train.  When  they  became  aware  of 
the  approach  of  the  train  they  ran  as  fast 
as  they  conld,  and  made  every  effort  to 
get  off  the  trestle.  They  thought  the 
train  would  stop  at  the  tank,  because  it 
usually  did.  They  did  all  they  could  to 
save  themselves.  "They  saw  ber  in  time 
to  stop  the  train  before  she  was  killed." 
Witness  and  Mrs.  P.  could  have  gone  to 
the  tank  by  another  way.  The  former 
lived  near  the  railroad,  and  the  latter 
lived  in  Chattanooga,  but  was  at  the  for- 
mer's house  on  a  visit.  Witness  did  not 
know  how  often  trains  passed  on  the 
road.  They  did  not  consider  themselves 
in  danger,  as  they  bad  been  on  the  trestle 
often  before.  Mrs.  P.  had  thesarae  chance 
witness  had  to  get  off  the  trestle.  If  she 
had  nut  fallen.  Witness  does  not  remem- 
ber how  far  the  engine  ran  after  it  struck 
Mrs.  Phillips,  and  does  not  know  tliat  she 
did  not  b^ar  the  train  coming,  from  the 
faot  of  water  running  over  the  dam,  and 
the  noise  the  tank-engine  was  making. 
They  were  going  in  the  same  direction  as 
the  train,  and  had  their  backs  to  it;  and 
she  does  not  remember  how  far  the  train 
waa  from  them  when  she  first  saw  it. 
Does  not  think  It  was  down  grade.  At 
the  time  of  and  before  this  accident  there 
were  no  notices  put  up  by  defendant  for- 
bidding people  to  walk  along  its  road. 
Witness  had  Mrs.  Phillips  by  the  hand, 
and  she  did  not  get  loose  from  witness  un- 
til she  fell  at  the  end  of  the  trestle,  nor  did 
she  atoop  down  or  stop  until  she  fell. 
They  were  probably  half-way  on  the  tres- 
tle when  toey  first  saw  and  heard  the 
train  coming.  Did  not  have  any  thought 
of  a  train  coming  on  the  road  so  soon. 
Believed  tbey  had  plenty  of  time  to  cross 


the  trestle  before  the  coming  of  the  train. 
The  reason  they  thought  it  wonld  be  safe 
for  them  to  pass  over  the  trestle  was,  they 
did  not  see  or  iiear  any  train  approach- 
ing. They  did  not  know  what  time  the 
train  was  due  at  Hugar  Valley,— a  station 
near  by, — and  did  not  know  that  It  was 
behind  time.  The  trestle  Is  a  long  one, 
and  is  about  15  feet  high.  The  ground  is 
not  soft  and  marshy  along  the  trestle. 
There  was  some  grass  growing  there. 
They  did  not  have  plenty  ol  time  to  get 
off  the  trestle  after  they  first  heard  the 
train.  Witness  supposed  the  train  did 
not  at  all  times  stop  at  that  tank,  but  she 
bad  seen  It  stop  there  often.  Does  not 
think  the  train  rolled  far  after  striking 
Mrs.  P. 

From  the  testimony  of  other  witnesses 
the  following,  in  substance,  appeared: 
The  people  of  the  neighborhood,  and  the 
public  generally,  have  been  in  the  habit  of 
using  the  road  and  trestle  as  a  footway 
for  a  number  of  years,  with  the  knowl- 
edge of  and  without  objection  by  the  de- 
fendant. The  trestle  is  about  300  or  400 
feet  long,  and  about  12  or  15  feet  high. 
The  ground  under  the  east  side  of  it  is  in 
grass,  and  on  the  west  side  there  are 
rocks,  timber,  etc.  The  creek  come^  near 
the  trestle  at  the  north  end,  and  turns  and 
runs  nearly  parallel  with  the  track  nearly 
all  the  way  to  the  tank  at  the  south  end : 
and  there  is  a  dam  across  the  creek,  and 
water  is  pumped  into  the  tank,  the  water 
running  over  the  dam  and  the  pumping 
making,  when  the  pump  is  in  motion,  a 
considerable  noise.  The  road  is  straight, 
south  of  the  trestle,  for  about  half  a  mile, 
and  a  person  on  an  engine  could  see  a  per- 
son on  tlie  trestle  for  that  distance.  It  Is 
a  little  up  grade  where  Mrs.  F.  was  killed. 
One  witness  testified  that  the  pump  runs 
constantly.  That  thewater  running  over 
the  dam  made  so  much  noise  th'at  when 
he  went  across  the  trestle  he  could  not 
hear  the  ruar  of  a  train,  and  never  de- 
pended on  his  hearing  for  trains,  but  kept 
a  lookout.  That  he  did  not  know  wheth- 
er he  coold  have  heard  this  train  or  not, 
(It  was  a  passenger  train,  making  less 
noise  than  a  freight  train.)  That  he  could 
hear  a  whistle,  but  did  not  depend  on  the 
sound  of  the  train  at  all.  That  at  the 
north  end  the  trestle  is  8  or  10  feet  high, 
and  on  the  east  side  it  Is  tolerably  smooth 
with  grass.  That  a  person  on  the  trestle 
could  see  an  engim  as  soon  as  the  en- 
gineer could  see  him ;  and  that  the  ground 
is  smooth  under  the  north  end,  and  a 
wagon  road  passes  under  the  trestle  at 
that  end.  There  was  testimony,  further, 
by  a  witness  who  saw  tlie  killing,  that  he 
was  100  or  150  yards  "on  the  rise"  above 
Mrs.  Phillips,  and  saw  the  train  when  it 
first  came  in  sight.  That  he  reckoned  It 
was  about  a  quarter  of  a  mile  from  where 
it  first  cante  in  sight  to  where  Mrs.  Phil- 
lips was  killed,  but  could  not  say  how  far. 
That  Mrs.  Phillips  was  on  the  right-hand 
side  of  the  trestle,  going  north,  when 
killed  at  the  north  end.  That  he  saw  her 
running  before  she  was  killed,  but  did  not 
know  how  long  she  had  been  running  be- 
fore the  train  struck  her;  it  hit  her  so 
quick.  That  the  train  was  running  pretty 
fast,  and  came  along  until  it  got  from  45 
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to  75  feet  of  her,  and  then  It  went "  who- 
ye-who-ye,"and  ran  right  npon  her.  That 
he  did  not  hear  the  whlBtle  blow.  That 
be  Baw  the  two  ladle»  break  and  run  aR 
bard  as  they  could,  and  the  train  cauKht 
them.  That  the  trestle  was  450  feet  long. 
He  measured  It.  That  Mrs.  P.  waa  be- 
hind, and  Mrs.  Craig  caught  her,  to  pull 
her  up  when  she  fell  down,  but  could  not 
do  so,  for  the  train  knocked  her  off.  That 
he  saw  the  train  before  the  ladies  saw  It, 
may  be  a  minute.  Was  looking  at  them, 
and  one  of  them  looked  back,  and  Just  as 
quick  as  she  did  she  started  to  run,  And 
both  ran  as  fast  as  they  could.  That  he 
did  not  think  they  saw  the  train  before 
they  began  to  run,  because  they  were 
walking  slowly.  Thinks  tlie  train  was 
about  20G  yards  from  them  when  they 
looked  back  and  began  to  run.  They 
were  then  about  the  middle  of  the  trestle. 
That  when  they  looked  back  the  train 
was  about  the  north  end  of  a  little  trestle 
which  is  at)Out  60  or  100  yards  south  of 
the  trestle  on  which  the  killing  occurred. 
That  it  might  be  that  the  a^ed  of  the 
train  was  checked  before  he  heard  the 
nuise  mentioned  above,  but  he  did  not 
know  that  it  was.  That  noise  was  caused 
by  the  wheels  turning  backwards.  That 
be  reckoned  Mrs.  P.  would  have  gotten 
off  it  she  had  not  fallen  down.  That  the 
front  driving-wheel  stopped  right  on  her. 
That  he  was  higher  up  than  the  ladies, 
and  could  have  seen  further.  That  it  is 
about  a  quarter  of  a  mile  from  where  they 
cnuld  have  seen  it  It  tliey  bad  been  look- 
ing, but  does  not  know  whether  they 
could  have  seen  the  engine  before  the  per- 
son on  the  engine  could  have  seen  them. 
That,  if  they  had  been  looking,  they  prob- 
ably could  have  seen  the  smoke-stack  be- 
fore the  engineer  could  have  seen  them. 
That  be  never  saw  any  slowing  up  of  the 
train  before  the  noise  mentioned  above. 
That  he  did  not  know  whether  Mrs.  Phil- 
lips could  have  gotten  off  if  she  had  not 
fallen  down  or  not.  That  the  ladies  had 
ran  about  one-third  of  the  way  before  she 
fell  down,  and  when  she  fell  Mrs.  Craig 
pulled  her  up,  and  when  she  got  up  the 
train  knocked  Mrs.  C.  loose  and  ran  over 
Mrs.  P.  That  the  engine  was  about  40 
teet  from  Mrs.  P.  when  the  wheels  were 
running  backwards,  and  the  fuss  com- 
menced Just  as  she  fell,  and  the  engineer 
put  bis  head  out  of  the  window.  That 
he  never  heard  the  bell  ring.  That  the 
|)umplng-englne  was  making  a  great  deal 
of  nuise,  but  be  does  not  know  whether 
the  noise  of  the  pump  and  the  running 
water  would  keep  the  ladies  from  hearing 
the  train  ornot,  though  he  thinks  it  would 
have  prevented  their  hearing  as  soon  as 
be  did.  That  be  heard  the  engine,  and 
looked  around  and  saw  it.  Poes  not 
know  that  be  heard  It  before  he  saw  it. 
Heard  it,  and  looked  right  around,  and  it 
was  In  sight.  That  the  wind  was  blow- 
ing from  the  south,  etc.  Another  witness 
who  8hW  the  train  testified,  in  brief,  that 
it  was  running  fast,  perhaps  30  miles  an 
hour,  when  it  passed  him;  and  he  heard  a 
noise  when  it  got  abont  the  tank,  which 
he  supposes  was  the  reversal  of  the  en- 
gine. That  it  was  a  half  mile  from  the 
curve  of  the  road  to  the  south  end  of  the 


trestle.  That  the  train  had  alr-braken  on 
it,  and  could  have  been  stopped  before  It 
got  to  the  ladies.  That  he  did  not  notice 
any  noise  from  the  brakes  being  on  when 
it  passed  him,  and  he  was  right  at  the 
tank.  That  he  did  not  know  whether  It 
checked  up  any  before  it  got  to  the  trestle. 
That  a  person  on  the  trestle,  and  In  prox- 
imity of  the  pomp  and  water,  could  not 
hear  a  train  as  soon  as  one  away  from  it; 
and  a  passenger  train  makes  less  noise 
than  a  freight  train.  That  he  could  prob- 
abl.v  have  seen  the  train  before  he  heard  it. 
Tbat  a  person  on  the  engine  could  see  one 
on  the  track  as  soon  as  he  turned  the 
carve,  and,  if  a  person  on  the  trestle  were 
looking,  he  could  see  the  engine  as  soon. 
That  there  was  a  public  road  crossing 
about  a  mile  from  the  tank,  and  that  the 
whistle  was  blown  there.  There  was  also 
evidence  that  Mrs.  Phillips  was  a  widow, 
leaving  surviving  her  the  two  minor  chil- 
dren, for  whom  the  suit  was  brought; 
and  that  she  supported  them  by  her  labor; 
and  testimony  as  to  her  age,  earnings,  etc. 
Dabney  <ft  Fouchfi,  for  plaintiffs  in  error. 
Dorsey  &  HoweU,  S.  P.  Matldox,  and  A. 
O.  Bacon,  for  defendant  In  error. 

Simmons,  .T.  The  tacts  of  this  case  will 
be  found  in  the  ofSclal  report.  Under 
these  facts  the  court  did  right  in  granting 
a  nonsuit  in  the  case.  It  was  gross  neg- 
ligence on  the  part  of  two  females  to  at- 
tempt to  walk  iipon  a  trestle  150  yards 
Umg  and  from  12  to  15  feet  high,  near  the 
time  when  a  train  was  due;  it  further  ai>- 
pearing  that  the  servants  of  the  railroad 
company  did  all  that  was  possible  to  be 
done  after  they  discovered  the  females  on 
the  trestle.    Judgment  affirmed. 


.  (87  Qa.  1S»> 

Bahnett  v.  Northbastkrn  R.  Co. 

(Supreme  Court  of  Oeorgla.    May  6, 1891.) 

Railroad  CoMPANisa  —  Opebatios  Br  Axothbb 
Road  —  Injury  to  Brakeman  —  Neoliobnce— 
Liability. 

1.  In  an  action  against  a  railroad  company 
for  personal  injuries,  plaintiff,  a  brakeman,  tes- 
tified that  he  went  behind  the  engine  to  nncoopla 
it;  tbat  it  was  standing  still  at  the  time,  but 
afterwards,  without  any  signal  from  him,  backed 
up,  and  caused  him  to  catch  his  band  between 
the  bumpers :  and  that  he  would  not  have  been 
hurt  but  for  its  unexpected  movement.  He  linew 
It  was  an  ordinary  coupling,  and  that  the  ditkg- 
bar,  which  they  generally  used,  had  been  broken 
a  day  or  two  before;  and  did  not  think  the  en- 
gine and  car  could  have  come  together  if  the 
drag-bar  had  been  in  position.  He  further  tes- 
tified, on  cross-examination,  that  t3  the  best  of 
his  recollection  he  had  uncoupled  the  link  before 
he  was  hurt,  and  that  in  that  case  tho  oars  would 
have  come  together  even  if  the  drag-bar  had 
been  thei%.  Held,  that  the  evidence  of  the  com- 
pany's negligence  was  sufflciont  to  go  to  the  Jury, 
and  that  it  was  error  to  grant  a  nonsuit 

2.  In  an  action  against  a  railroad  company 
for  personal  injories  the  contention  was  that 

glalntifT  had  sued  the  defendant,  when  he  should 
ave  sued  tho  company  which  operated  the  road. 
Plaintiff  testified  that  he  kept  the  books  at  one 
of  defendant's  stations  for  a  short  time;  that  he 
made  bis  remittances  to  the  operating  company, 
and  may  possibly  have  been  paid  by  it,  but  that 
he  did  not  Imow  it  was  operating  the  road;  that 
he  afterwards  became  a  brakeman  on  the  train 
of  a  conductor  who  had  been  for  a  long  time  in 
defendant's  employ;  that  the  cars  wei-o  marked 
with  the  name  of  that  company,  and  that  the  sa- 
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perintendent  to  whom  he  applied  for  the  posi- 
tion was  tbe  superintendent  of  botb  companies. 
The  time  schedules  published  in  a  newspaper 
were  headed  by  the  name  of  the  defendant,  and 
were  separate  from  those  of  tbe  operating  com- 
pany. The  proprietor  of  the  newspaper  received 
■epaiHte  passes  for  their  pablioation.  The  name 
of  the  operating  company  appeared  on  the  books 
of  the  station.  Held,  that  the  testimony  as  to 
which  company  was  the  employer  was  sofflcient 
to  go  to  the  jury,  and  that  It  was  error  to  grant  a 
nonsuit. 

Error  from  enperlor  court,  (Clarke  coun- 
ty :  N.  Li.  Hutchinb,  Judge. 

Action  by  W.  B.  Barnett  agahiBt  tbe 
Northeastern  Railroad  Company  to  re 
cover  tor  personal  injuries.  There  was  a 
Judgment  tor  detendant,  and  plaintitt  ap> 
peals.    Reversed. 

The  tollowing  is  tbe  oflBclal  report: 

The  main  exception  in  this  case  is  to  tbe 
grantlngr  ot  a  nonsuit,  which  was  moved 
for  on  tlie  grounds  that  the  plaintifl  was 
guilty  oteontrlbutory  negligence,  and  that 
he  bad  sued  the  Northeastern  Railroad, 
when  be  should  have  sued  the  Richmond 
ft  DanvlUe.  It  is  stated  in  the  bill  of  ex- 
ceptions that  tbe  nonsuit  was  granted  on 
the  first  ground,  though  tbe  order  passed 
by  the  court  was  a  general  one.  It  is  also 
allied  that  the  court  erred  In  allowing 
d^eudant's  counsel,  in  cross-examining 
the  plaintifi,  to  read  from  and  state  the 
contents  ot  the  pay-mils,  casb-books,  and 
other  books,  wbicb  he  presented  to  the 
witness,  and  in  forcing  him  to  state  what 
these  books,  pay-rolls,  and  other  papers 
contained,  such  as  their  caption,  what 
they  purported  to  be,  etc.  It  is  alleged 
that  this  was  error,  because  the  papers 
and  books  themselves  were  the  best  evi- 
dence ot  their  contents,  and,  if  their  con- 
tents were  desired,  should  have  bnen  in- 
troduced in  evidence  by  defendant;'and 
that  they  were  not  first  submitted  to 
plaintiff's  counsel  for  inspection,  and  thei-e 
was  no  evidence  that  they  were  what 
they  purported  to  be.  It  is  stated  that 
plaintiff  objected  to  this  action  of  defend- 
ant's couasel,  but  what  the  ol>Jectlon 
made  was  is  not  stated.  The  plaintiff 
testified:  "The  Injuries  were  received  at 
tbe  depot  yard  of  the  Northeastern  Rail- 
road In  Athens.  I  was  train-hand  and 
car-coopler  on  the  Northeastern  Railroad. 
Was  employed  by  the  Northeastern  Rail- 
road Company.  It  was  my  duty  to  make 
up  a  train.  I  went  In  to  pull  pin  to  un- 
couple a  flat-car  from  the  tender,  and  the 
engine  came  back  on  me,  and  caught  my 
right  hand.  When  I  went  In,  the  car  and 
engine  were  standing  still.  The  engine 
headed  towards  town,  and  the  train  was 
behind  It.  It  was  my  duty  to  uncouple 
that  car.  There  was  nothing  that  I  could 
do  to  avoid  the  injury.  I  did  all  I  conld 
•  to  prevent  It.  At  the  time  I  wan  hurt  they 
were  using  an  ordinary  coupling  l)etween 
the  engine  and  the  first  car.  They  had 
been  using  what  Is  known  asa '  drag-bar,' 
which  is  four  or  fire  inches  longer  than  a 
coupling.  I  knew  It  was  a  coupling  when 
I  went  in,  but  not  whether  It  was  a  short 
link,  or  what  It 'was.  I  knew  tbe  drag- 
bar  bad  been  broken.  We  bad  made  a 
trip  to  Tallulah  Falls  and  back  without 
It.  I  do  not  reckon  the  engine  and  car 
could  have  come  together  with  the  drag- 


bar  in  there.  In  .September,  1R86.  was 
employed  by  Capt.  Cox  to  work  with  him 
on  the  train  of  which  he  was  conductor 
on  the  Northeastern  Railroad.  Knew  lie 
was  working  on  the  Northeastern.  Ue 
did  not  say  what  company  he  was  con- 
ductor for.  Bernard  was  superintendent. 
Berkely  is  euperlutendeut  now.  I  do  not 
know  when  tbe  change  was  made.  I 
think  Berkely  is  also  connected  with  the 
Richmond  4  Danville.  I  am  not  sure  he 
WHS  superintendent  at  that  time.  Wrote 
to  him  after  he  was  snpnrinteudent  ol  the 
Northeastern,  In  July,  1886,  asking  him 
to  give  me  a  place  on  that  road.  When 
Cox  employed  me  he  had  been  conductor 
on  the  Northeastern  for  a  long  while. 
Did  not  say  he  had  authority  from  Berke- 
ly. It  was  after  I  wrote  to  Berkely. 
Cheney  was  the  agent.  I  think  I  helped 
him  in  the  office.  I  wrote  those  pages, 
which  are  shown  to  me,  in  the  railroad 
book  kept  at  Harmony  Grove.  That  is 
the  record  ot  the  freight  received  In  Har- 
mony Orove  In  1886.  Do  not  know  that  I 
knew  the  Richmond  &  Danville  was  op- 
erating the  Northeastern.  Entries  shown 
me  in  the  cash-book  are  in  my  handwrit- 
ing. The  cash  I  remitted  to  the  ( reasnrer 
ot  Richmond  &  Danville,  I  think.  It  Is  the 
cash-book  of  the  agent  at  Harmony  Grove. 
They  are  in  my  handwriting  from  the 
2d  of  August  to  the  14th  ot  August.  That 
Is  my  signature  to  the  pay-roll  for  four- 
teen days'  work  as  acting  agent  at  Har- 
mony Grove.  1  may  have  been  paid  by 
check  on  Richmond  &  Danville;  I  do  not 
recollect.  When  I  went  to  uncouple  that 
train  It  was  standing  still.  The  engine 
came  back,  lam  positive.  I  think.  I  think 
the  car  remained  stationery.  I  ara  cer- 
tain It  was  tbe  engine  and  tender  that 
came  back.  My  hand  was  cauglit  be- 
tween the  bumper  and  the  tender.  Think 
they  were  v«*ry  nearly  the  same  height. 
I  was  Just  about  to  pull  the  pin.  It  was 
not  necessary  to  put  my  hand  between 
bumpers  to  get  the  pin;  the  head  ot  it 
is  on  top  of  one  ot  the  bumpers.  The 
thing  moved,  and  my  hand  gotcaught  be- 
tween the  bumpers.  II  It  had  stood  still 
I  would  not  have  got  caught.  I  do  not 
think  I  pulled  the  pin.  If  It  had  not 
moved  I  would  have  got  the  pin,  instead 
of  gptting  my  hand  lietween  the  bumpers. 
The  drag-bar  had  been  broken  a  day  or 
two.  It  is  five  or  six  inches  longer  than 
the  link." 

Among  other  things,  on  cross-examina- 
tion, the  witness  was  asked  the  following 
questions,  which  are  given  with  the  an- 
swers :  "  Question.  Here  are  your  entries 
for  fourteen  days  on  these  Richmond  & 
Danville  books.  Do  yon  say  now  that 
you  were  working  for  the  Northenstern 
Railroad  Company  or  the  Richmond  & 
Danville  Railroad  Company?  Answer. 
It  would  seem  from  these  books  that  I  was 
working  for  the  Richmond  &  Danville. 
Q.  Will  you  be  good  enough  now  to  say 
which  you  were  working  for?  A.  It  was 
my  understanding  that  I  was  working  for 
the  Northeastern  Railroad  Company. 
Q.  Do  you  think  now  you  were  working 
for  the  Northeastern  Railroad  Company? 
A.  It  seems  now  I  was  working  for  the 
Richmond  &  Danville  Railroad  Company, 
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from  those  books.  Q.  Don't  these  papers 
show,  and  ain't  it  your  recollection,  that 
you  were  employed  by  the  Richmond  & 
Danville  to  work  on  the  Northeastern 
Railroad?  These  papers  show  that  you 
were  working  for  the  Richmond  &  Dan- 
Tllle  Railroad  Company,  don't  they?  A. 
It  seems  so.  Q.  What  is  your  testimony 
ae  to  which  company  you  were  working 
for?  A.  I  was  working  on  theNortheast- 
em  Railroad.  Q.  Do  you  say  that  you  do 
not  know  whether  you  were  working  for 
the  Northeastern  Railroad  Company  or 
the  Richmond  &  Danville  Railroad  Com- 
pany? A.  I  do  not  know.  I  do  know  I 
wan  working  on  the  Northeastern  BaU- 
road,  and  It  was  my  Impression  that  1 
was  working  for  the  Northeastern  Ball- 
road  Company.  Such  was  my  impression 
nntil  these  books  were  brought  up.  Q. 
That  letter  to  Mr.  Berkely  was  written 
July  22.1886.  It  did  not  say  he  was  super- 
intendent of  the  Richmond  &  Danville. 
You  simply  said  'superintendent.'  Were 
you  applying  for  the  position  on  the 
Northeastern  Eailroad?  A.  Yes,  sir.  Q. 
You  swear  you  did  not  know  Mr.  Berkely 
was  superintendent  of  the  Richmond  & 
Danville?  Did  you  know  he  was  super- 
intendent of  the  Northeastern  R.  B.  at 
the  time  you  wrote  the  letter?  A.  Yes, 
sir.  Q.  These  books  show  they  are  Rich- 
mond &  Danville  books,  don't  they?  A. 
Yes,  it  seems  so.  Q.  After  having  your 
recollection  refreshed  by  looking  at  your 
letter  to  Berkely,  your  entries  in  freight 
and  cash  books  of  August,  1886,  the  signa- 
ture to  these  pay-rolls  of  R.  &  D.  R.  R., 
and  Cox's  signature,  [conduct<»r  for  that 
company,]  state  what  company  you  were 
employed  by.  A.  It  was  always  known 
as  the  '  Northeastern.'  I  was  employed  by 
Mr.  Cox,  conductor  of  Northeastern  B.  R. " 
He  further  testified.  If  the  drag-bar 
had  been  there,  and  if  it  was  not  uncoup- 
led, and  if  the  bar  was  long  enough  to 
prevent  the  bumpers  from  coming  togeth- 
er. It  would  have  kept  the  bumpers  apart; 
but  if  it  was  uncoupled,  and  he  thinks 
It  was,  it  would  have  come  together  any 
way.  From  his  best  recollection  of  how 
It  occurred,  he  thinks  It  was  caused  by 
the  ensrine  coming  back  on  him,  and  push- 
ing hliii  and  causing  him  to  stumble,  and 
catching  his  baud;  and  thinks  he  would 
have  been  hurt  even  If  the  drag-bar  had 
been  there.  It  would  have  madeuo  differ- 
ence. The  only  drag-bar  the  road  had 
was  broken,  and  they  furnished  the  coup- 
ling for  use.  The  train  which  hurt  him 
started  from  Athens  and  went  to  Tallulab 
Falls,  part  of  the  way  being  over  the 
track  of  the  Blchmond  &  Danville,  and 
from  Tallulah  Falls  back  to  Athens.  It 
had  been  running  that  way  for  several 
years.  It  was  called  the  "Northeastern 
Railroad."  Cheney  had  been  working  for 
the  same  Northeastern  Railroad  since 
1S76.  Cox  had  been  working  several  years 
as  conductor  of  the  Northeastern  Railroad 
Company.  The  car  and  engines  were 
marked  "  Northeastern."  If  the  Richmond 
&  Danville  began  operating  that  road  he 
did  not  know  it;  was  not  informed  of  any 
change.  -When  he  wrote  the  letter,  Berke- 
ly was  superintendent  of  the  Northeast- 
ern, and  also  the  Richmond  &   Danville. 


When  he  Rigned  the  pay-rolls  he  did  not 
read  them,  and  his  attention  was  not 
called  to  the  top  ol  them.  The  engine 
came  back  and  caught  witness.  The  best 
of  his  recolleetiou  is,  when  he  was  In  tncre 
It  came  back,— sort  of  pushed  him  down 
to  the  car,  and  be  may  have  stumbled. 
It  is  his  impression  that  he  did,  and.  as 
he  threw  out  his  hand  to  keep  from  faJI- 
iug,  it  got  caught  between  the  bumpers, 
and  got  crushed.  Won't  say  positively 
that  it  made  him  stumble.  The  best  of 
his  recollection  is,  he  had  uncoupled  the 
link.  When  the  engine  came  back  it 
pushed  bim,  and  be  kind  of  stumbled, 
and,  as  he  tried  to  save  himself,  his  hand 
got  In  between  the  bumpers  and  was 
crushed.  The  motion  of  the  tender  com- 
ing back  caused  him  to  stumble.  He 
thinks  he  had  fnlly  uncoupled  the  cars; 
that  is  the  best  of  his  recollection.  Sup- 
poses the  pin  had  dropped  down,  or  lay 
on  the  coupling.  If  he  had  got  the  pin  out 
in  uncoupling  the  cars  there  would  not  be 
anything  to  hold  them  apart.  Does  not 
know  that  the  drag-bar  would  have  held 
them  apart  If  it  had  been  there,  and  does 
not  think  it  would.  It  might  have  done 
so  if  it  had  never  been  taken  out  of  posi- 
tion. Does  not  know  whether  the  drag- 
bar  was  long  enough  to  keep  the  cars 
from  coming  together.  It  could  not  have 
gotten  out  from  between  the  bumpers  un- 
less tne  space  between  the  cars  was  wid- 
ened, and  he  does  not  recollect  positively 
whether  the  space  was  widened  or  not, 
nor  remember  whether  the  link  was  long; 
enough  to  keep  them  from  coming  togeth- 
er or  not.  The  bumpers  did  come  togeth- 
er. Some  bumpers  are  hollow  and  some 
not;  and  it  is  possible,  if  the  bumpers  are 
hollow,  for  the  link  to  get  out  of  the  bump- 
ers without  the  space  being  widened.  He 
has  seen  a  tonder  pushing  a  car  without  a 
drag-bar  being  put  in.  He  was  to  give 
the  sigrnal  for  the  train  to  move,  and  they 
had  no  right  to  move  until  be  gave  the 
signal.  He  had  the  right  to  rely  on  It 
that  the  engine  or  train  would  not  move 
until  he  gave  the  signal.  If  the  engine 
had  stood  still  he  would  not  and  could 
not  have  gotten  hurt.  He  does  not  know 
that  that  special  link  was  used  before. 
They  had  been  using  a  link.  It  was  all 
the  road  gave  them.  Either  Kane  or  wit- 
ness put  the  link  there;  and  he  does  not 
remember  which.  It  was  necessary  for 
the  train  to  go,  and  they  had  to  use  the 
link.  Links  arc  frequently  used  in  place 
of  the  drag-bar,  because  more  convenient 
in  making  coupling  where  the  bumpers  are 
of  unequal  heights,  not  because  it  is  less 
dangerous.  He  would  have  been  hurt 
even  if  the  drag-bar  had  been  there.  It 
would  have  made  no  difference.  Tlie  en- 
gine's moving  was  what  caused  him  to 
get  hurt. 

Further  testiuiony  for  plaintiff  tended 
to  show  that  certain  advertisements  of 
the  schedule  of  the  Northeastern  Railroad 
were  published  in  a  newspaper  at  Athens 
on  November  23,  1886,  and  December  14, 
1886,  and  were  put  In  by  authority  of  the 
NortlieoHtern  Railroad.  Twoof  them  were 
dated  June  21,  1886,  and  one  November  15, 
1886.  These  schedules  were  put  in  evi- 
dence.   They  were  headed,  "  Northeastern 
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Ballroad.  Superintendent's  Office;"  and 
■were  signed.  "  H.  R.  Bernard,  Superintend- 
ent."  In  the  same  paper  were  pabUshed 
scbedoles  of  the  Piedmont  Air-Line  Rail- 
road. The  schedules  were  separate  and 
distinct,  havine  no  connection  with  each 
other  as  advertisements.  The  employe  of 
the  newspaper,  who  testified  as  to  these 
schedules,  testified  that  he  did  not  remem- 
ber who  authorized  them  to  be  printed. 
Thej[  generally  came  through  the  mails; 
bnt  "they  would  not  have  been  put  In  un- 
less sent  to  ths  paper.  That  they  ran 
for  months,  and  a  copy  of  the  paper  was 
taken  at  the  railroad  office  regularly.  Wit- 
ness got  a  pass  on  the  31st  of  June,  and 
another  the  last  of  September,  from  the 
Nortbeustern  Railroad,  as  a  courtesy  on 
account  of  the  advertisements;  and  had 
separate  passes  over  the  Northeastern 
and  Richmond  &  Danville  during  the  year 
1886.  Bernard  testified,  among  other 
tblngs,  that  be  thought  hequit  the  North- 
eastern Railroad  thelst  ofJuly,1887;  that 
Berkely  succeeded  him  as  superintendent 
of  that  railroad,  and  he  became  general 
agent;  that  he  was  general  agent  after 
July,  18S6,  and  was  appointed  such  by  the 
general  manager  of  the  Richmond  &  Dan- 
ville system ;  that  he  had  no  authority  In 
the  running  of  trains  on  the  Northeastern 
Railroad  after  July,  1886,  nor  in  the  em- 
ployment of  men,  nor  with  the  malcing  and 
publishing  of  schedules,  and  had  no  recol- 
lection of  fumishlng  any  schedules;  that 
hedidnot  know  who  employed  tht-sc  men; 
they  were  in  the  employment  of  theNorth- 
eastern  when  he  was  superintendent;  that 
where  the  accident  occurred  was  down 
grade,  and  if  a  car  or  engine  was  standing 
there  without  a  brake  on,  and  got  a  very 
slight  momentum,  if  there  was  no  obstruc- 
tion on  the  track,  a  slight  push  or  jar 
would  move  it  off;  that,  if  the  track  ha^ 
been  perfectly  level  there.it  could  not  roll; 
that  the  cars  frequently  stood  there  with- 
out brakes.  The  plaintiff  further  intro- 
duced certain  reports  of  ofl^cers  of  the 
Northeastern  Railroad  Company  for  the 
year  ending  September  30,  1887.  These 
reports  Indicated  a  separate  existence  of 
the  Northeastern  Railroad  Company,  with 
a  full  board  of  officers,  Berkely  being  su- 
perintendent; and  consisted  of  a  report  by 
the  president  to  the  stockholders  of  the 
company,  accompanied  by  reports  to  the 
president  by  the  superintendent.  There 
■was  also  much  evidence  introduced  by 
plaintiff  on  the  subject  of  the  nature  and 
extent  of  bis  injuries,  showing  that  they 
were  quite  serious. 

E.  T.  Brown  and  Litmpkia  A  Burnett, 
for  plaintiff  in  error.  Barrow  &  TboaiHS 
and  J.  T.  PendIeton,iOT  defendant  in  error. 

Simmons,  J.  Under  thefacts,  as  disclosed 
by  the  record,  the  court  erred  in  granting 
a  nonsuit  in  this  case.  The  testimony  In- 
troduced by  the  plaintiH  as  to  the  negli- 
gence of  the  company  was,  In  our  judg- 
ment, sufficient  to  put  the  defendant  upon 
his  defenHe,  and  to  require  it  to  explain  the 
acts  complained  of  by  the  plaintiff.  The 
testimony  as  to  who  was  the  employer  of 
tbh  plaintiff  was  also  sufficient  to  require 
It  to  be  submitted  to  the  jury.  Judgment 
reversed. 


(87  Oa.  26S) 
ALAB.\MA    G.  S.  R.  Co.  V.  FULOHAM. 

(Supreme  Court  of  Oeorgia.    May  27, 1891.) 

CONSTRUCTJOJI  OP    RAILROAD  BY  FOREIGN    COBPO- 

RATiOM  —  Service  of  Pbocess  —  Conflict  of 

Laws— LuBiLiTiES  of  Pcbcbasek. 
1.  Acts  Oa.  1853-54,  p.  464,  authorizing  a 
foreign  corporation  to  build  a  railroad  in  Geor- 
gia, and  declaring  that  it  shall  be  subject  to 
suit  by  citizens  of  the  state,  in  the  coanty  in 
which  it  is  located,  allows  service  of  process 
to  be  made  as  upon  a  domestic  corporation:  and 
a  brakeman  who  is  a  citizen  and  runs  upon  one 
train,  partly  in  Oeorgia  and  partly  in  Alabama, 
is  entitled  to  maintain  an  action  in  Oeorgia  for 
an  injury  sustained  in  Alabama. 

3.  A  foreign  corporation,  which  acquires  the 
franchises  of  the  said  corporation,  is  subject  to 
whatever  suits  could  have  been  maintained 
against  that  company. 

Error  from  snperiorcourt,  Dade  county ; 
Tbomas  W.  Milnbb,  Judge. 

Action  by  George  L.  Fulgham  against 
the  Alabama  Great  Southern  Railroad 
Company  to  recover  for  personal  injuries. 
There  was  judgment  for  plaintiff,  and  de- 
fendant appeals.    Affirmed. 

The  following  is  the  offlcitQ  report : 

The  error  assigned  in  this  case  is  the 
overruling  a  demurrer  to  the  plaintiff's 
declaration.  The  declaration  was  for  dam- 
ages for  personal  injuries  alleged  to  have 
been  sustained  by  Fulgham,  In  the  state 
of  Alabama,  while  he,  as  a  brakeman  of 
defendant,  was  endeavoring  to  uncouple 
cars.  It  alleged,  among  other  things,  that 
plaintiff  was  at  the  time  he  sustained  the 
injuries,  and  still  is,  a  citizen  of  Georgia, 
and  of  Dade  county,  where  the  salt  was 
brought;  that  the  defendant  is  running 
and  operating  a  railroad  through  that 
county,  and  into  and  through  the  state  of 
Alabama,  and  has  a  place  of  business  la 
Dade  county;  that  the  defendant  owns 
and  operates  the  railroad  through  that 
county,  formerly  known  as  the  "Wilis  Val- 
ley Railroad,"  which  was  built  through 
the  county  under  an  act  of  the  legislature 
of  Georgia  approved  1853,  and  the  defend- 
ant is  subject  to  all  the  liahilities  and  obli- 
gations, and  has  all  the  rights  and  privi- 
leges, by  that  act  conferred  and  imposed 
upon  the  Wills  Valley  Railroad  Company  ; 
and  that  the  train  upon  which  plaintiff 
was  employed  and  engaged  w^ile  injured 
was  a  train  running  though  the  county  on 
said  railroad,  and  on  the  trip  on  which 
he  was  Injured  ran  through  the  county. 
The  demurrer  was  upon  the  ground  that 
the  cause  of  action  did  not  arise  in  Dade 
county,  nor  within  the  state  of  Georgia, 
bnt  did  arise,  if  there  be  any,  in  Alabama; 
and  so  the  court  has  no  jurisdiction,  but 
jurisdiction  to  try  the  cause  is  in  the  courts 
of  Alabama ;  and  it  is  not  alleged  in  the 
declaration,  nor  Is  it  the  fact,  that  defend- 
ant has  ever  been  Incorporated  under  the 
laws  of  Georgia,  but  Is  a  body  politic,  in- 
corporated under  the  laws  of  Alabama. 

H''.  V.  <ft  J.  P.Jacoway  and  R.J.  &  J.  Me- 
Camy,  for  plaintiff  in  error.  T.  J.  Lamp- 
kin  and  McCutcben  &  Shawate,tor  defend- 
ant Id  error. 

Bi.ECKLRT,  C.  J.  1.  A  railroad  corpora- 
tion,whether  rfe  facto  or  tfej/;re,  and  wheth- 
er foreign  or  domestic,  is  subject  to  suit  In 
this  state /iiperaonam  by  a  citizen  thereof,  if 
it  owns  and  operates  a  rallroa  d  in  this  state 
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which  was  built  by  vlrtae  of  an  act  of  the 
legislature  authorizing  another  corpora- 
tion, chartered  by  an  adjoining  state,  to 
build  and  operate  said  railroad,  and  which 
act  declared  the  corporation  so  building 
and  operating  it  subject  to  nuit  by  cltlzena 
ot  this  state  in  the  county  in  which  the 
road  is  located.  A  corporation,  in  the 
actual  use  and  exercise  of  all  the  rights 
and  privileges  of  another  corporation,  is 
subject  to  its  burdens,  and,  among  them, 
to  suit  for  like  causes  of  action  for  whicn 
suits  eould  be  maintained  against  such 
other  corporation  were  it  lu  possession  of 
the  franchises  which  hare  been  acquired 
from  It.  or  else  usurped. 

2.  Under  the  act  of  ISW,  (Acts  1858-54,  p. 
464,)  In  relation  to  the  Wills  Valley  Rail- 
road Company  of  Alabama,  an  employe 
(a  hrakeman)  whose  business  was  upon 
one  and  the  same  train  running  over  the 
line  of  ruad,  partly  In  Georgia  and  partly 
in  Alabama,  can  maintain  an  action  in 
GHorgla  for  a  personal  injury  sustained  in 
Alabama,  service  of  process  being  made  as 
upon  a  domestic  railway  corporation. 
'2  Redf.  R.  R.  683,  and  notes;  1  Ror.  R.  R. 
677;  1  Beach,  R.R.  64;  Railroad  Co.  v.  Har- 
ris, 12  Wall.  65;  Railroad  Co.  v.  Wight- 
man's  Adm'r.  29  Grat.  431 ;  Railroad  Co.  v. 
Noell's  Adm'r,  82  Grat.  394;  Grahfvro  T. 
Railroad  Co.,  118  U.  S.  ICl,  6  Sup.  Ct.  Rep. 
]0»9.  The  facta  are  stated  in  the  official 
report.    Judgment  affirmed. 


(87  O*.  SU) 

Dank  of  State  of  Geohgia  v.  Portkb. 
(Supreme  Court  of  Georgia.    July  18,  1891.) 

INJCSCIION— COSFLICTINO  EtIDBNCB. 

A  petition,  asking  that  the  erection  of  a 
stairway  be  enjoined,  alleged  tbat  ii  would  oc- 
cupy 8  feet  on  the  north  side  of  an  alley  ao  feet 
wide,  on  the  south  side  of  which  jietitioner  owned 
a  lot  and  house.  Defendant  alleged  that  the  al- 
ley was  only  12  feet  wide,  and  that  the  stairway 
was  wholly  on  bis  own  lot  His  deed  called  for 
a  lot  127  feet  deep,  to  an  alley  13  feet  wide. 
Held  that,  the  evidence  being  conflictinn,  there 
was  no  abuse  ot  disoretion  in  denying  the  in- 
junction, on  the  ground  that  it  bod  not  been 
shown  that  the  ground  on  which  the  stairway 
was  being  erected  liad  ever  been  dedicated  to 
the  public  use  as  a  public  alley. 

Error  from  Boperior  court,  Fulton  coun- 
ty; Marshall  J.  Clarks,  Judge. 

Action  by  the  Bank  ol  the  State  of 
Georgia  to  enjoin  J.  H.  Porter  from  erect- 
ing a  certain  stairway.  Injunction  was 
denied,  and  i>etitloner excepted.    Affirmed. 

The  following  is  the  official  report: 

The  Bank  of  the  State  of  Georgia,  by 
its  petition,  alleged  that  it  was  the  owner 
of  the  city  lot  on  the  south  aide  of  Ken- 
ny's alley,  a  public  alley  In  Atlanta,  adja- 
cent to  said  alley,  and  fronting  on  the 
west  side  of  Loyd  street;  that  J.  H.  Por- 
ter was  having  a  8talrwa,y  built  about  4 
feet  wide,  and  extending  at  the  base  about 
8  feet  in  the  alley  on  the  north  side  thereof. 
Just  opposite  the  property  of  petitioner: 
that  petitioner's  property  haa  on  It  a 
houae,  with  windows  opening  on  tlie  al- 
ley, just  opposite  said  stairway ;  that  the 
alley  where  the  stairway  and  platform 
ore  being  erected  is  20  feet  wide,  and  ex- 
tends up  to  the  rear  of  the  building  of 
Porter,  against  which  the  stairway  and 


platform  are  being  constructed;  that  the 
stairway  and  platform  are  entirely  with- 
in the  alley,  and  will  constitute  an  ob- 
struction In  the  same.  If  allowed  to  be 
completed;  that  special  damage  will  re- 
sult from  the  erection  of  the  obstruction 
to  petitioner's  property  because  of  the 
fact  that  the  width  of  the  alley  will  be 
thereby  materially  reduced,  and  the  means 
of  egress  and  ingress  to  and  from  peti- 
tioner's building  will  be  reduced,  and.  the 
staircase  and  platform  will  neceasarily  be 
an  unsightly  object  In  the  alley.  Wliere- 
tore  petitioner  prayed  for  injunction  re- 
straining Porter  from  further  proceeding 
with  the  erection  of  the  staircase  and 
platform.  Porter  answered  that  it  was 
not  true  that  he  was  building,  orattempt- 
ing  to  build,  a  stairway  on  the  alley,  or 
any  part  thereof.  The  alley  Is  not  20 
feet  wide,  but  is  only  12  feet  wide,  on  oo 
part  of  which  was  defendant  building,  or 
attempting  to  build,  bat  he  Is  building  on 
his  own  land,  to  which  he  baa  perfect  title, 
and  which  has  been  In  bis  continuous  pos- 
session for  years,  and  never  used  except  as 
a  convenience  to  his  store,  the  same  being 
left  vacant  for  his  own  convenience,  and 
not  for  the  public  use,  or  as  a  part  of  a 
public  alley.  He  denied  that  any  damage 
would  result  to  plaintiff  on  account  of 
building  the  stairway,  and  alleged  that  it 
would  be  a  great  convenience  to  him,  (de- 
fendant,) and  add  to  the  value  of  his 
property.  On  the  hearing  for  Injunction, 
it  was  admitted  that  petitioner  had  title 
to  the  city  lot  on  the  south  aide  of  the 
alley.  The  deed  under  which  defendant 
claimed  title  to  the  lot  ontheoppoaiteside 
of  the  alley  was  dated  December  10, 1877. 
and  purported  to  convey  to  him  a  tract  uf 
land,  fronting  24  feet  on  Alabama  street, 
running  buck  parallel  with  and  fronting 
on  Loyd  street,  127  feet,  to  a  "12-foot  al- 
ley ; "  and  It  appeared  from  testimony  for 
defendant  that  a  lot  beginning  at  the  cor- 
ner of  Alabama  and  Loyd  street,  and  run- 
ning back  127  feet,  would  leave  an  alley 
but  12  feet  wide  between  such  a  lot  and 
the  property  of  petitioner.  The  evidence 
adduced  bef<;re  the  judge  below  was  con- 
flicting, and  lie  denied  theinjunction  aaked 
for,  on  the  ground  that  It  had  not  been 
shown  tbat  the  ground  on  which  defend- 
ant was  erecting  the  stairway  had  ever 
been  dedicated  to  public  use  ua  a  public 
alley.  To  the  decision  refusing  the  lnjanc> 
tlon  petitioner  excepted. 

Hall  <6  Hammond,  for  plaintiff  In  error. 
A.  A.  Murphy,  for  defendant  in  error. 

Pkr  Curiam.     There  waa  no  abuse  ot 
discretion  in  denying  the  Injunction. 
Judgment  affirmed. 

(M  S.   C.  «52) 

CuocKKB  v.  Alle;«. 

iauptvme  Court  cf  SovUh  CorotiTio.    Sept.  18, 
1891.) 

EXPOROBHBNT  OF  JUSOMJINT — ^B<)niTABI.B   RBLIBT. 

1.  A  court  of  equity  will  not  restrain  the -en- 
forcement of  a  judgment  on  the  ground  tbat  de- 
fendant was  never  served  with  process,  where  the 
record  shows  no  flaw  or  defect  in  the  service, 
and  where  defendant  does  not  state  any  facts  im- 
parting to  the  case  some  feature  of  equitable  cog- 
nizance, such  as  fraud,  accident,  or  mlstalce;  de- 
fendant having  a  plain,  speedy,  and  adequate 
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remedy  bra  motion  to  vacate  the  judgment  in  the 
court,  and  in  the  action  wherein  it  was  rendered. 

2.  The  mere  fact  that  the  judgment  was  re- 
corered  on  the  equity  side  ot  the  court  will  not 
aathoriae  the  maintenance  of  the  separate  equita- 
ble aciion  to  set  the  judgment  aside. 

8.  The  fact  that  an  injunction  may  be  neces- 
sary to  make  the  relief  on  the  motion  for  the  va- 
cation of  the  ludgmeat  efleotual  is  not  sulBclent 
to  ^ivo  a  coort  of  equity  Jurisdiction,  since  that 
relief  was  always  obtainable  by  a  motion  to  stay 
the  exeontion,  even  before  the  enactment  of  Oen. 
8t.  B.  C.  S  3115.  expressly  conferring  saoh  power 
on  a  oirouit  Judge  in  chambers. 

Appeal  from  common  pleas  circuit  conrt 
of  SptirtanburK  connty ;  Izlar,  Jndife. 

Action  by  R.F.Crocker  ajj^alust  Anna  O. 
Allen  to  set  aside  a  judgment.  Suit  dlti- 
misaed,  and  plaintiff  appeals.    ASirmed. 

The  complaint  waa  as  folio wh:  "Tbat 

heretofore,  on  the day  of  February, 

1888,  the  defendant  herein  attempted  to 
lostitate  an  action  against  her  and  a  co- 
defendant,  J.  J.  Lipscomb,  by  the  service 
npon  him  and  an  attempted  service  upon 
her  of  a  summons  and  complaint  therein, 
which  complaint  alleged:  (1)  That  on 
the  9th  of  March,  1886,  they  (the  said  de- 
fendants) executed  to  her  their  joint  and 
several  note  wherein  they  promised  to  pay 
her,  twelve  mouths  after  date,  the  sum  of 
seven  hundred  dollars,  with  interest  from 
date,  at  ten  per  cent,  per  annum,  until 
paid,  payable  semi-aunually,  and,  If  not 
paid,  to  bear  uaroe  rate  as  principal,  and 
also  to  pay  all  costs  and  expenses,  includ- 
ing ten  per  cent,  attorney's  commisHlons. 
(2)  That  the  said  defendant, R.  F.Crocker, 
to  secure  the  payment  of  the  said  note, 
executed  to  her  on  same  day  a  mortgage 
upon  two  tracts  of  land  in  said  county, 
known  as  'Lots  No6.  5  and  6  of  the  estate 
of  Gullie  Crocker,  deceased,'— lot  No.  6  be- 
ing bounded  by  lands  of  Madison  Lee,  C. 

B.  Hammett,  Elisa  Lee,  and  others,  and 
No.  6  being  bound  by  landn  of  J.  W.  WU- 
kins,  Mrs.  £.  M.  Wilkins,  Mrs.  E.  M.  Lips- 
comb, and  others;  Containing  together  two 
hundred  and  forty-five  acres,  more  or  less, 
— and  that  the  mortgage  was  duly  record- 
ed in  Book  8,  p.  140.  (8)  That  the  condi- 
tion ot  the  note  and  mortgage  had  been 
broken,  and  that  there  was  due  thereon 
the  sum  of  seven  hundred  dollars,  with  In- 
terest from  the  9th  of  SSeptemher,  1887,  and 
the  further  sum  of  seventy  dollars  attor- 
ney's commissions.  Judgment  was  asked 
for  foreclosure  of  mortgage,  and  execu- 
tion for  balance  of  debt  remaining  due 
after  exhausting  mortgaged  lands.  (4) 
That  on  the  3d  day  of  April,  1888,  a  decree 
waa  rendered  In  said  action  by  his  honor. 
Judge  W.  H.  Wallace,  wherein  he  or- 
dered that  the  said  mortgaged  premises, 
or  so  much  thereof  as  should  be  neressory, 
be  sold  at  public   auction  at  Spartanburg 

C.  H.,  by  the  sheriK  on  sales-day  In  Octo- 
ber, or  some  convenient  soles-day  there- 
after, on  terms  of  une-htilf  cash  and  bal- 
ance on  credit  of  six  months,  and  provided 
for  the  application  of  the  proceeds  of  such 
sale  in  accordance  with  the  allegation  and 
prayer  of  the  complaint,  and  rendering 
judgment  against  both  defendants  for  any 
balance  that  might  be  found  due,  after  ex- 
hausting the  proceeds  ot  such  sale;  also 
ordering  that  the  said  R.  F.  Crocker,  and 
all  persons  claiming  under  her,  be  forever 


barred  and  foreclosed  of  all  right,  title,  in- 
terest, and  equity  of  redemption  In  the 
Buld  premises  so  sold.  (5)  That  the  said 
decree  was  on  the  4th  day  of  April,  1888, 
duly  Sled  with  the  clerk  of  court  of  said 
county,  and  on  the  12th  of  same  uootb 
the  costs  in  said  action  were  by  him  duly 
taxed  and  approved,  and,  along  with  the 
decree,  entered  and  signed  In  judgment 
and  recorded;  all  of  which  will  more  fully 
appear  by  reterence  to  the  judgment  roll 
in  said  action.  No.  9,172.  (6)  That  the 
said  decree  was  rendered  by  default,  not- 
withstanding it  appears  from  said  judg- 
ment roll  that  there  was  no  aiiidavlt  of 
plaintift  or  her  attorney  that  no  answer, 
demurrer,  or  notice  of  appearance  had 
been  served  or  received  therein.  (7)  That 
plaintiff  has  never  at  anytime  been  served 
with  a  summons  or  complaint  In  said  ac- 
tion, and  that  the  first  information  she 
had  ot  her  having  been  sued  therein  was 
the  advertisement  of  her  aforesaid  land 
for  sale  under  said  decree.  (8)  That,  In 
accordance  with  the  terms  of  said  decree, 
the  sheriff  has  advertised  tha  said  premises 
for  sale  on  sales-day  of  November  next,  and 
that  they  will  be  sold  unless  prevented  by 
this  court.  (9)  That  the  said  decree  and 
all  proceedings  thereunder  are  null  and 
void  as  to  this  plaintiff.  Wherefore  plain- 
tiff asks  judgment  (1)  that  the  sheriff  of 
said  county,  the  defendant,  her  agents  or 
servants,  be  restrained  from  advertising 
and  selling  said  land,  and  from  otherwise 
attempting  to  enforce  said  decree  as 
against  plaintift;  (2)  tbat  said  decree  be 
set  aside  and  vacated  as  to  her;  (8)  lor 
the  Costs  of  this  action,  and  such  other 
relief  as  may  be  just." 

Stunyarne  tV/teon.forappellant.  Boniar 
&  Simpson,  for  respondent. 

MoIvBR,  J.  Thiswasan  action  brought 
by  the  plaintiff  herein  to  set  aside  a  judg- 
ment previously  obtained  against  her  by 
the  defendant  herein,  and  to  obtain  an  In- 
junction to  restrain  the  enforcement  of  the 
execution  issued  on  said  judgment,  solely 
upon  theground  thatsbe  was  never  served 
with  the  summons  in  the  former  action, 
and  had  no  knowledge  of  any  such  pro- 
ceedings against  her  until  her  land  was 
ad  vertlsed  forsale  under  said  execution  .In 
her  complaint— a  copy  of  which  is  set  oat 
In  the  "case,"  and  which  should  be  incor- 
porated in  the  report  of  this  case — she 
makes  no  allegation  of  fraud,  and  states 
no  fact  Imparting  an  equitable  feature  to 
her  case;  and  her  demand  fur  an  in] unc- 
tion is  not  Bufilelent  to  giveit  such  a  char- 
acter, for  two  reasons:  (1)  Because,  as 
we  have  held  in  the  case  ofWestlakev. 
Farrow.  13  S.  £.  Rep.  469,  (decided  at  the 
present  term,)  the  demand  for  relief  can- 
not be  looked  to  as  giving  character  to 
the  cause  of  action;  and  (2)  because  she 
states  no  case  entitling  her  to  an  injunc- 
tion. Glllam  V.  Arnold,  82  8.  C.  503,  11  S. 
E.  Rep.  331.  Theclrcult  judge  held,  among 
other  things,  which,  under  the  view  we 
take  of  the  case,  need  not  be  stated,  that 
the  complaint  failed  to  state  facta  sutli- 
cient  to  constitute  a  cause  of  action,  and 
therefore  rendered  judgment  dismissing 
the  complaint.  From  thl<»  judgment  plain- 
tiff appeals  upon  the  several  grtHinda  set 
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oat  in  the  record ;  bat  as  the  fandatnental 
question  In  the  case,  sapereeding  all 
otbers,  is  wiietlier  the  circuit  judji^e  erred 
in  bis  ruling  as  above  stated,  we  shall 
confine  ourselves  to  that  questiou. 

In  tbecaseot  Manufacturing  Co.  v.  Tbew, 
6  S.  C.  5,  the  action  was  brought  to  set 
aside  a  judKntent  confessed  by  tbe  presi- 
dent of  the  plaintiff  company  to  the  de- 
fendant, upon  the  allegation  that  tbe 
Judgment  was  null  and  void  for  three  rea- 
sons, substantially :  (1)  Because  the  con- 
fession, not  being  under  thecorporate  seal, 
was  not  legal  or  binding  upon  the  plain- 
tiff; (2)  because  the  debt  admitted  by  the 
plaintiff  was  not  the  legal  obligation  of 
tbe  plaintiff  corporation;  (3)  that  tbe 
confession  was  signed  by  a  person  having 
no  authority  whatever  to  do  so.  It  was 
held  that  these  averments,  standing  by 
themselves,  would  neither  support  an  ac- 
tion at  law  nor  a  bill  in  equity  under  the 
former  procedure;  but  that  the  remedy 
was  by  motion  in  tbe  court  in  which  tbe 
judgment  was  rendered,  if  the  same  was 
insufScient  iu  form,  or  for  any  reason  void. 
In  that  case  it  is  said:  "  ^u  action  under 
the  Code  of  Procedure  only  lies  where  the 
subject-matter  of  such  action  furnishe<l 
ground  previous  to  the  adoption  of  tbe 
Code  for  the  maintenance  of  either  an  ac- 
tion at  law  or  a  bill  in  equity,"  or  in  cer- 
tain other  cases  not  applicable  to  tbe  pres- 
ent inquiry.  "What  rights  shall  be  en- 
forced, and  what  wrongs  shall  be  re- 
dressed, by  a  civil  action  is  not  deter- 
mined by  the  Code,  except  in  the  case  of 
proceedings  formerly  talten  bysc/.e  facias, 
quo  warrnato,"  He.  "These  matters  are 
therefore  to  be  determined  according  to  the 
law  as  it  stood  previous  to  tbe  adoption 
of  tbe  Code.  In  order,  then,  to  ascertain 
whether  a  complaint  under  tbe  Code  sets 
forth  a  sufficient  cause  of  action,  except  in 
the  speiilal  cases  above  enumerated,  the  In- 
quiry must  be  whether,  under  the  former 
practice  of  this  state,  the  matters  set  forth 
were  sufficient  cither  to  support  an  action 
at  law  or  a  bill  in  equity. " 

Now,  as  it  was  well  settled  that  a  court 
of  equity  would  not  entertain  a  case  aslc- 
Ing  for  relief  where  the  party  complaining 
bad  a  plain,  adequate,  and  complete  rem- 
edy at  law,  the  prnctical  inquiry  In  this 
case  is  whether,  under  the  former  practice, 
tbe  plaintiff  would  have  had  a  plain  and 
adequate  remedy  for  tbe  wrong  of  which 
she  coujplalns  by  motion  to  tbe  court  and 
In  thecause  in  which  tlie  judgment  in  ques- 
tion was  rendered.  If  she  bad,  then  she 
cannot  maintain  an  action  on  the  equity 
Bide  of  the  court  to  obtain  the  redress 
sought,  but  must  resort  to  the  simpler  and 
less  expensive  remedy  by  motion.  A  re- 
view of  the  anthoritiee  will  show  beyond 
dispute  that  the  court  of  common  pleas 
has   always  claimed    and   exercised    the 

Sower  to  entertain  such  a  motion.  In 
[ooney  v.  Welsh,  1  Mill,  Const.  133,  the 
motion  was  to  set  aside  a  judgment  on 
the  ground  that  the  verdict  and  judgment 
exceeded  tbe  damages  laid  in  the  writ;  and 
It  was  held  that  the  court  of  common 
pleas  has  always  exercised  the  power  of 
looking  into  its  own  records,  and,  on  mo- 
tion, affording  the  remedy  which  is  ob- 
tained by  writ  of  error  in  England.    In 


Barns  v.  Branch,  3  McCord,  19,  a  motion 
was  entertained  to  set  aside  proceedings 
for  partition  in   tbe  law  court  upon   tbe 
ground  of  want  of  notice  to  the  guardian 
ad  litemot  the  infantdefendants, although 
such  want  of  notice  did  not  appear  on  the 
record.    In  that  case,  Nott,  J.,  expresses 
the  opinion  that  a  court  of  equity  could 
not  afford  relief.    In  Wotton  v.  Parsons, 
4  McCord,  368,  the  motion  was  to  set  aside 
a  judgment   upon    the  same  ground  as 
that  upon  which  the  plaintiff  in  the  case 
now    under  consideration  bases  her    ac- 
tion, to-wit,  want  of  service  of  the  pro- 
cess; and  it  was  held  that   while  a  judge 
at  chambers  could  not  grant  sucb  a  mo- 
tion, yet  he  might  order  a  stay  of  execu- 
tion until  the  motion  could  be  heard  and  de- 
termined by  the  court.    In  Posey  v.  Under- 
wood, 1  Hill,  (S.  C.)  263,  O'Neall.  J.,  uses 
this  language:  "Generally,  there  can   be 
no  doubt  that  a  court  ol  law  possesses  ex- 
clusive jurisdiction  over  the  amendment 
or  vacation  of  its  own  judgments.    This 
power  applies  most  usually  to  matters  of 
form  or  substance  apparent  on  the  face  of 
the  record.    Sometimes,  however.  It  is  ex- 
ercised, as  between   the  parties,  on   mat- 
ters out  of,  and  beyond,  the  record;"  and 
he  goes  on  to  prescribe  the  mode  of  pro- 
ceeding in  such  cases.    To  the  same  effect 
Is  Dial  V.  Farrow,  1  McMuI.  2.12,  In  which 
•ludge  O'Nball,  in  terms,  recognizes  the 
doctrine  that  a  judgment  may  be  set  aside, 
on  a  motion,  upon  the  ground  that  de- 
fendant had  not  been  served  with  process. 
In  Haigler  v.  Way,  2  Rich.  324,  It  was  held 
that  the  proper  mode  of  proceeding  to  set 
aside    a    judgment    irregularly    obtained 
against  an  infant,  there  having  been  no 
guardian  ad  litem  appointed,  and  no  ap- 
pearance having  been  entered,  was  by  a 
motion  In  the  case.    In  Williams  v.  Lan- 
neau,   4  Strob.    27,   a  judgment  for  the 
amount  assessed  in  lieu  of  dower  was  set 
aside,  on  motion,  upon   the  ground  that 
the  defendant  hnd  not  been  served  with  a 
copy  of  the  summons  on  which  the  subse- 
quent proceedings  were  based ;  the  court 
recognizing  several  of  the  preceding  cases, 
especially  Wotton  v.  Parsons,  and  citing 
another   very   similar  case,    (O'Neail    v. 
Wright,)   which  does  not  seem  to  have 
been   reported.    To  same  effect,  see  Crane 
v  Martin,  4  Rich.  2.51;  Mills  v.  Dickson.  6 
Rich.  4S7;    and  Stenhouse  v.   Bonum,   12 
Rich.  620,  In  which  last-named  case  tbe  judg- 
ment was  set  aside  on  motion  upon   the 
ground  of  want  of  jurisdiction  in  the  court 
which  undertook  to  render  said  judgment. 
The  case  of  Townsend   v.  Meetze,  4  Rich. 
610,  is  not  in  conflict  with   the  foregoing 
cases;  on   the  contrary,  the  practice  of 
proceeding  by  motion  was  distinctly  i-ec- 
ognlzed,  and  the   only  reason   why    the 
motion  was  refused  in  that  case  was  be- 
cause a  discovery  was  demanded  and  was 
necessary,  which  could  only  have  been  ob- 
tained  in  a  court  of  equity.    Those  cases 
unquestionably  establish  the  doctrine  that 
the  proper  mode  of  proceeding  to  set  aside 
a  judgment  prior  to  the  abolition  of  the 
court  of  equity    was  by  motion  to  the 
court  and  in  thecause  wherein  the  judg- 
ment was  rendered;  and  therefore  a  bill 
in  equity  for  that  purpose  would  not  \>e 
entertained  by  the  court  of  equity  unless 
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it  contained  allegations  Impating  to  tlie 
ease  some  featores  ol  equitable  cogni- 
zance,—such,  for  example,  as  fraud,  acci- 
dent, or  mistake.— or  unless  a  discovery 
was  demanded.  See  Attorney  General  v. 
Bal{er,  9  Rich.  Eq.  530,  531 ;  McDowall  v. 
McDowall,  Bailey,  Eq.  325.  That  the 
same  practice  has  been  recognized  and  fol- 
lowed since  the  conrt  of  equity  was  abol- 
ished as  a  separate  tribunal  may  be  seen 
by  reference  to  the  cases  of  Manufacturing 
Co.  V.  Thew.  supra :  Clark  v.  Manufactur- 
ing Co.,  8  S.  C.  22;  Ex  parte  Carroll,  17  S.C. 
446;  Ferguson  v.  Gilbert,  Id.  26;  Darby  v. 
ijbannon.  19  S.  C.  533;  Turner  v.  Malone. 
24  S.  C.  398.  To  these  authorities  in  our 
own  state  may  be  added  that  of  the  su- 
preme conrt  of  the  United  States  In  the 
case  of  Walker  v.  Bobbins,  14  How.  684. 
In  that  case  a  bill  In  equity  was  filed  in 
the  circuit  court  of  the  United  States  for 
the  district  of  MiRsisaippl  praying  a  per- 
petual injunction  against  a  judgment  re- 
covered In  an  action  at  law  in  the  same 
court  upon  the  ground,  among  others, 
that  Walker  had  not  been  served  with 
process  in  the  action  at  law,  though  the 
record  of  such  judgment  showed  on  its 
face  that  Walker  had  been  duly  served. 
It  was  held  that  the  bill  could  not  he 
maintained;  the  conrt  using  this  lan- 
guage: "Assuming  the  fact  to  be  that 
Walker  was  not  served  with  process,  (that 
being  the  undisputed  evidence  in  the  case,) 
and  that  the  marshal's  return  Is  false,  can 
the  bill,  in  this  event, be  maintained?  The 
respondents  did  no  act  that  can  connect 
them  with  the  false  return.  It  was  the 
sole  act  of  the  marshal,  through  bis  dep- 
uty, for  which  he'was  responsible  to  the 
complainant.  Walker,  for  any  damages 
that  were  sustained  by  him  inconsequence 
of  the  false  return.  This  is  free  from  con- 
troversy; still  the  marshal's  responsibil- 
ity does  not  settle  the  question  made  by 
the  bill,  which  Is,  In  general  terms,  wheth- 
er a  court  of  equity  has  jurisdiction  to 
regulate  proceedings  and  to  afford  relief 
at  law,  where  there  has  been  abuse  In  the 
various  details  arising  on  execution  of 
process,  original,  mesne,  and  final.  If  a 
court  of  chancery  can  be  called  on  to  cor- 
rect one  abuse,  so  it  may  be  to  correct  an- 
other, and,  in  effect,  to  vacate  judgments 
where  the  tribunal  rendering  the  same 
would  refuse  relief  either  on  motion,  or 
on  a  proceeding  by  audita  querela,  where 
this  mode  of  redress  is  in  use.  In  cases  of 
false  returns  affecting  the  defendant, 
where  the  plaintiff  at  law  is  not  in  fault, 
redress  can  only  be  had  in  the  court  of  law 
where  the  record  was  made,  and,  if  relief 
cannot  be  had  there,  the  party  injured 
must  seek  bis  remedy  against  the  mar- 
shal." It  is  true  that  in  that  case  the 
court  does  go  on  to  assign  another  rea- 
son for  the  conclusion  reached,— that  the 
appellant,  Walker,  though  not  served  with 
process,  had  really  appeared  by  counsel  in 
the  action  at  law;  but  this  does  not 
weaken  the  force  and  effect  of  the  first  rea- 
son assigned  In  the  words  above  quoted. 
It  seems  to  us  clear,  therefore,  that  this 
action  on  the  equity  side  ol  the  court 
cannot  be  sustained,  where,  as  in  this  case, 
the  complaint  contains  no  allegations 
mpnting  to  the  case  any  features  of  equi- 


table cognizance,  but  rests  solely  upon 
the  allegation  that  plaintiff .  was  never 
served  with  process  In  the  action  in  which 
the  judgment  in  question  was  recovered. 
The  fact  that  such  judgment  was  recov- 
ered in  an  action  on  the  equity  side  of  the 
court  to  forecloses  mortgage  cannot  affect 
the  question.  The  record  of  the  case  in 
which  the  judgment  is  sought  to  be  set 
aside  Is  complete  in  Itself,  and  shows  no 
flaw  or  defect.  It  does  not  show  that  the 
defendant  therein  (the  plaintiff  here) 
was  not  served,  but  shows  the  contrary ; 
and  if  It  Is  proposed  to  show  that  the 
return  of  the  sheriff  was  false,  by  evidence 
dehors  the  record,  it  should  be  done  by  a 
motion  In  that  case,  for  while  it  stands 
as  it  is  it  must  be  regarded  as  a  -valid 
judgment  in  any  other  action  or  proceed- 
ing. In  this  respect  the  present  case  dif- 
fers radically  from  Flnley  v.  Robertson,  17 
S.  C  439,  and  Genobles  v.  West.  23  S.  C. 
160;  for  there  the  jurisdictional  defect — for 
want  of  proper  service — appeared  upon 
the  face  of  the  record,  while  here  the  con- 
trary is  the  case. 

It  cannot  be  said  that  the  necessity  for 
an  injunction  would  be  sufficient  to  give 
the  court  of  equity  jurlsdlotlnn;  for  that 
relief  was  always  obtainable  by  a  motion 
to  stay  the  execution,  which  the  authori- 
ties above  cited  show  could  have  been 
granted  by  a  circuit  judge  at  chambers, 
even  before  the  enactment  of  the  statute 
expressly  conferring  such  power,  now  in- 
corporated in  General  Statutes  as  section 
2115. 

There  Is  another  view  which  would  be 
sufficient  to  show  that  this  action  on  the 
equity  side  of  the  court  cannot  be  main- 
tained under  the  allegations  made  in  the 
complaint.  In  Freeman  on  Judgments,  § 
498,  the  author,  while  admitting  that  there 
are  decisions  in  some  of  the  states  to  the 
contrary,  says:  "The  better  established 
rule  undoubtedly  is  that,  notwithstand- 
ing an  alleged  want  of  service  of  process, 
a  court  ol  equity  will  not  interfere  to  set 
aside  a  judgment  until  it  appears  that  the 
'result  will  be  other  or  different  from  that 
already  reached.'"  This,  we  suppose, 
rests  upon  the  elementary  doctrine  that 
he  who  seeks  equity  must  do  eqult.T. 
Where,  therefore,  a  party  Invokes  the  aid 
of  the  court  of  equity  to  be  relieved  from 
a  judgment  obtained  against  him  for  a 
debt  which  is  neither  alleged  norshown  to 
be  unjust,  simply  on  the  ground  of  some 
error  in  the  proceedings,- not  affecting  the 
merits,  the  court  of  equity  may  very  prop- 
erly refuse  its  aid  in  enabling  a  party  to 
escape  the  payment  of  what  appears  to 
be  a  just  debt,  and  which  is  neither  alleged 
nor  shown  to  be  otherwise,  and  leave 
the  party  to  bis  remedy  at  law,  if  he  has 
any.  As  Is  said  by  Curtis,  J.,  in  Heudrick- 
son  v.  Hinckley,  17  How.  443:  "Acourtot 
equity  does  not  interfere  with  judgments 
at  law  unless  the  complainant  has  an  equi- 
table defense  of  which  he  could  not  avail 
himself  at  law,  because  it  did  not  amount 
to  a  legal  defense,  or  bad  a  good  defense 
at  law  which  he  was  prevented  from 
availing  himself  of  by  fraud  or  accident, 
unmixed  with  negligence  of  himself  or  his 
agents;"  citing  Walker  v.  Robbins, supra, 
and  also   Insurance   Co.   v.  Hodgson,  7 
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Cranch,  838,  hi  which  that  ^reat  Jndge, 
MAH8HAI.L.  C.  J.,  said:  "Withont  at- 
tempting to  draw  any  precise  line  to 
which  coarts  of  equity  will  advance,  and 
which  they  cannot  pass,  in  restralninj? 
parties  from  availing  themselves  of  judg- 
ments obtained  at  law,  It  may  safely  be 
said  that  any  fact  which  clearly  proves 
it  to  be  against  conscience  to  execute  a 
Judgment,  and  of  which  the  Injured  party 
could  not  have  availed  himself  in  a  court 
of  law,  or  of  which  he  might  have  availed 
himself  at  law,  but  was  prevented  by 
fraud  or  accident,  unmixed  with  any  fault 
or  negligence  In  himself  or  his  agents, 
will  justify  an  application  to  a  court  of 
chancery. "  It  seems  to  us,  therefore,  that 
in  na  view  of  the  case  could  the  action  be 
maintained,  and  that  there  was  no  error 
in  dismissing  the  complaint.  The  judg- 
ment of  this  court  is  that  the  judgment  of 
the  circuit  court  be  affirmed. 

MctioWAN,  J.,  concurs. 

(36  W.  Va.  280)  [ 

State  v.  McClttno. 

{Suipreme  Court  of  Appedls  of  West  Virginia. 
Sept  10, 1891.) 

BUB^LABr— INDICTMKST— ChAKOIITO  LABCINT  AND 
BUHOLART — SbNTBNCB. 

1.  A  count  of  an  indictment  alleging  a  brealc- 
ing  and  entering  into  a  dwelling  with  intent  to 
steal  goods  therein,  and  actual  larceny  therein, 
is  not  bad'  as  a  coant  for  Imrglaiy,  bacaose  that 
part  obarging-  larceny  is  not  drawn  with  sulB- 
oient  precision  to  support  a  conviction  of  lar- 
cenv.  As  tlie  Drealdng  and  entering  are  charged 
to  nave  i>een  done  with  intent  to  commit  lar- 
ceny, a  charge  of  actual  larceny  is  not  necessa- 
ry, and  may  be  rejected  as  sarplosage. 

3.  To  support  a  oonvictlon  of  laroeny.  the 
Charge  of  it  in  such  oonnt  must  l>e  well  laid,  as 
in  an  indictment  for  larceny. 

8.  Upon  a  count  properly  alleging  both  bnrg- 
laiT  and  larceny,  there  may  be  a  oonvlotlon  of 
^ther,  but  not  of  both. 

4.  Upon  a  general  verdict  of  guilty  on  such 
a  count,  the  sentence  would  be  for  burglary,  not 
for  t>oth  larceny  and  burglai?,  or  for  larceny. 

5.  Each  count  in  an  indiotment  must  have 
the  conclosion,  "Against  the  peace  and  dignity 
of  the  statSL "  else  It  is  fatally  defective.  Ad- 
vantage of  the  defect  may  be  taiken  for  the  fizat 
time  m  this  court. 

(SyUdlnui  by  the  Court.) 

Brror  to  clrcalt  court.  Clay  county; 
y.  S.  Armstrono,  Judge. 

Indictment  of  Franlc  Mcdnng,  aUaa 
Franic  McAllister,  a//a«  Frank  McClintock, 
for  burglary.  Verdict  of  guilty.  Defend- 
ant brings  error.    Reversed. 

E.  R.  Andrews,  for  plaintiff  In  error. 
Altted  Caldwell,  Atty.  Gen.,  for  the  State. 

Branvon,  J.  The  following  Indictment 
was  found  In  the  circuit  court  ol  Clay 
county:  "The  grand  jurors  of  the  state 
of  West  Virginia  In  and  for  the  body  of 
the  county  of  Clay,  and  now  attending 
the  said  court,  upon  their  oaths  present 
that  Frank  McClnng,  allaa  Frank  McAl- 
lister, aJtas  Frank  McClintock,  on  the 
— —  day  of  — — ,  1890,  about  the  hour 

of o'clock.  In  the  night-time  of  that 

lay,  feloniously  and  burglariously  did 
break  and  enter  Into  the  dwelilng-bouRe  of 
one  Lewis  Kyer,  situated  in  said  county, 
with  Intent  the  goods  and  chattels  of  him, 
the  said  Lewis  Kyer,  in  the  saJd  dwelling- 


bouse  then  and  there  being,  Ihen  and  tber« 
feloniously  and  burglariously  to  steal, 
take,  and  carry  away,  and  one  pair  of 
pants  or  pantalcjons,  and  other  goods  and 
chattels,  of  the  value  of  f  24,  of  the  goods 
and  chattels  of  the  said  Lewis  Kyer,  In  the 
said  dwelling-house,  In  the  county  afore- 
said, then  and  there  being  found,  then 
and  there  feloniously  and  burglaiioosly 
did  steal,  take,  and  carry  away.  And 
the  grrand  jurors  aforesaid,  upon  thdr 
oaths  aforesaid,  present  that  the  said 
Frank  McClnng,  attaa  Frank  McAllister, 

alias  Frank  McClintock,  on  the dAy 

of ,  1890,  In  the   county    aforesaid, 

did  feloniously  and  burglariously  take, 
steal,  and  carry  away  goods  and  chattels 
belougiug  to  one  Lewis  Kyer  of  the  value 
of  $24,  and  one  pair  of  pants  of  the  value 
of  f5,  and  he,  the  said  McCIung,  alias  Mc- 
Allister, alias  McClintock,  did  then  and 
there  break  and  enterthe  dwelling-honsa 
of  the  said  Lewis  Kyer  in  the  night-time, 
with  intent  to  commit  larceny  and  burg- 
lary, and  did  thnn  and  there  feloniously 
end  burglariously  take,  steal,  and  carry 
away  household  goods  of  the  value  of  f24, 
against  the  peace  and  dignity  of  the  state." 
The  defendant,  having  been  convicted  of 
burglary,  and  sentenced  to  the  peniten- 
tiary for  five  years,  has  come  to  this  court 
upon  a  writ  of  error.  When  application 
for  this  writ  of  error  was  made,  I  observed 
but  one  point  of  reversible  error,  nor  do  I 
now  see  any  other;  and  perhaps  that  was 
inadvertently  overlooked  in  the  clrcalt 
court;  and  that  Is  the  want  of  the  consti- 
tutional conclusion  to  the  first  count. 

The  first  error  assigned  Is  the  overrnling 
of  a  demurrer  to  the  Indictment.  That 
demurrer  was  not  to  each  count,  or  to  the 
Indictment  and  each  count,  but  was  gen- 
eral to  the  Indictment;  and  therefore. 
If  either  of  Its  two  counts  be  good,  there  Is 
no  error  in  overruling  the  demurrer;  for 
where  the  indictment  contains  more  than 
one  count,  and  the  demurrer  is  general, 
and  one  count  Isfound  good,  the  demurrer 
must  be  overruled.  State  v.  Cartrlght. 
ao  W.  Va.  82;  Hendricks'  Case,  TC  Va.  984; 
Wbart.  Crim.  PI.  $  401;  1  Blab.  Crim. 
Proc.  $  449.  For  this  purpose  and  gener- 
ally, each  count  is  regarded  as  a  separate 
Indictment,  and  as  presenting  a  separata 
offense.  State  v.  Smith,  24  W.  Va.  814. 
Then  let  us  see  whether  either  of  the  eonnts 
of  this  indictment  Is  good.  Except  tor 
want  of  a  conclusion,  the  fltflt  count  Is 

food  for  burglary.  If connsel  specifle«i  any 
efectln  this  count,  it  Is  that  the  charge  ol 
larceny  is  bad.  I  think  that  feature  l» 
bad,— thatls.tosupportaverdlct  of  guilty 
'of  larceny,— because  It  speclties  only  one 
article  of  the  things  stolen,  the  panta- 
loons, and  alleges  that  "other  goods  and 
chattels"  were  stolen,  without  Bi>ecifying 
them,  and  gives  a  value  of  924  to  all  of 
them  together.  But  the  fact  that  the 
charge  of  larceny  Is  bad,  by  no  means  viti- 
ates the  count  regarded  as  a  count  for 
burglary,  because,  if  we  reject  the  larceny 
fftature.  there  remains  the  charge  of  burg- 
lary. It  is  common  and  better  practice- 
to  allege  In  one  count  both  the  burglary 
and  the  larceny.  (1  Hale,  P.  C.  .'580;  Speer'a 
Case,  17  Grat.  672;)  and  under  auch  count 
tliere  may  be  a  conviction  of  the  one  or 
the  other  of  those  offenses,  (Reece'a  Case. 
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27  W.  Va.  S75:  Oarke's  Case.  25  Grat.  908; 
1  Hale,  P.  C.  669:  Rose.  Crim.  Ev.  »47; 
Whart.  Crlm.  PI.  §  244.)  In  Vaughan's 
Cose,  17  Grat.  576,  where  there  was  a  count 
charging  both  burglary  and  larceny,  J  adge 
JOYNES  aaid:  "The  allegation  of  actual 
larceny  is  only  In  aid  o(  the  intent.  If  that 
allegation  were  struck  oat  altogether, 
enough  would  remain  to  describe  the  of- 
fense of 'which  the  prisoner  has  been  con- 
victed. Such  being  the  object  for  which 
the  charge  of  an  actual  larceny  is  intro- 
duced. It  need  not  be  laid  with  the  same 
formality  as  in  an  Indictment  for  the 
larceny  Itself.  Lamed  v.  Com.,  12  Mete. 
(Mass.)  240;  Com.  v.  Doherty,  10  Cnsb. 
52;  and  see  Reglna  v.  Clarke,  1  Car.  & 
K.  421,  (47  E.  C.  L.)  It  is  always  better, 
however,  to  lay  the  charge  of  larceny  in 
proper  form  to  avoid  otiTectlon  In  case 
the  prisoner  should,  as  he  may,  on  such  a 
count  as  this,  be  found  not  guilty  of  break- 
ing and  (entering,  but  guilty  of  larceny. " 
In  Josslyn  v.  Com.,(i  Mete.  (Mass.)  236,  the 
conntchargcdthebreakingand  entering  of 
the  shop  of  Charles  W.  Fogg."  with  intent 
the  goods  and  chattels  of  said  Fogg,  then 
and  there  in  said  shop  being  found,  feloni- 
ously to  steal,  take,  and  carry  away." 
Chief  Justice  Shaw  said:  "Nor  Is  it  neces- 
sary to  describe  the  goods  intended  to  be 
stolen.  A  general  Intent  to  steal  goods 
would  Tomplete  the  offense,  and  therefore 
theavermuntof  snch  Intent,  withou€more. 
is  sufficient  to  charge  it,  and  therule  would 
be  the  same  if  there  were  no  goods  or  no 
goods  of  Fogg  In  the  shop.  The  crime 
was  complete  by  the  breaking  and  enter* 
ing  with  intent  to  steal  goods."  In 
Lamed  v.  Com.,  12  Mete.  (Mass.)  240,  to 
the  objection  that  the  charge  of  larceny 
was  defective  in  an  Indictment  for  burg- 
lary, the  court  said  that  the  charge  of 
actual  larceny  was  not  necessary  to  con- 
stitate  the  burglary ;  that  the  mere  intent 
to  commit  larceny  was  sufficient;  and  the 
allegation  was  only  to  be  taken  in  aid 
of  the  charge  of  intent,  and,  if  a  conviction 
was  had,  the  punishment  would  be  for 
burglary,  not  a  distinct  sentence  for  lar- 
ceny. The  court  held  the  specific  charge 
of  larceny  surplusage,  and  that,  if  wholly 
defective,  there  would  still  remain  suffi- 
cient to  sustain  a  conviction.  It  might  be 
supposed  that,  as  on  a  count  charging 
both  burglary ,  and  larceny  there  may  be 
a  conviction  of  either,  there  could  also,  if 
both  nflenseswere  proven,  be  a  conviction 
of  both,  followed  by  the  separate  penalty 
for  each ;  but  this  is  not  so,  for,  if  there  be 
a  general  verdict  of  guilty  on  snch  a  count, 
it  is  deemed  a  conviction  of  burglary  only, 
and  the  sentence  is  for  burglary,  not  for 
both,  or  for  larceny.  Speer's  Case,  17 
Grat.  670:  1  Hale,  P.  C.  569.  In  Com.  v. 
Hope,  22  Pick.  1,  it  was  held  that,  on  a 
general  verdict  of  guilty  on  a  count  charg- 
ing both  oSenses,  the  sentence  must  be  for 
burglary,  and  not  for  a  distinct  sentence 
for  larceny,  and  Chief  Justice  Shaw  said 
no  case  could  be  found  -where  there  were 
twqpnnishments  on  such  an  indictment. 
In  Kite  V.  Com.,  11  Mete.  (Mass.)  5»1,  it 
was  held  that  In  such  case  the  conviction 
Is  of  burglary,  the  larceny  being  merged. 
In  Breese  v.  State,  12  Ohio  St.  146,  it  was 
held  that  The  sentence  must  be  for  burg- 


lary, not  larceny.  The  case  of  State  v. 
Henley,  80  Mo.  509,  cited  in  1  Whart.  Crim. 
Law,  §  819,  as  snstainlng  double  sentence, 
was  on  a  statute  expressly  authori2ing  it, 
and  does  notopposethepropositlon  above 
stated;  and  Kite  v.  Com.,  supra,  cited  by 
Wharton  to  same  effect,  is  just  to  there- 
verse.  On  separate  counts  there  can  be 
convictions  of  both  burglary  and  larceny. 
1  Bish.  Crim.  Law,  §  893;  Speer's  Case,  17 
Grat.  670.  The  reason  tor  thos  framing 
an  indictment  in  a  dual  form,  as  stated  In 
East's  Pleas  of  the  Crown,  note  to  page 
520,  is  that  the  deflnltlon  of  "burglary"' 
is  breaking  and  entering  with  intent  to 
commit  an  offense,  of  which  Intent  the 
actual  commission  is  so  strong  evidence 
that  the  law  has  adopted  it,  and  admits 
It  to  be  equivalent  to  a  charge  of  intent 
In  the  indictment,  and  therefore  the  charge 
of  the  intent  is  supported  by  proof  of  the 
fact,  though  the  reverse  would  not  be  true. 
This  would  account  for  the  anomaly  in  in- 
serting two  offenses  in  one  count,  appar- 
ently violating  the  rule  against  duplicity, 
and  the  rule  against  joining  different  of- 
fenses, especially  In  the  same  count.  Any- 
how, the  exception  exists. 

But,  though  this  first  count  is  not  bad 
for  the  reason  above  suggested  by  coun- 
sel, it  is  bad  because  It  wants  the  conclu- 
sion, "against  the  peace's  and  dignity  of  the 
state, '  required  by  Const,  art.  2,  § 8.  Lem- 
ons' Case,  4  W.  Va.  755,  holds  that  there 
must  be  a  literaJ  compliance  with  this  re- 
quirement. All  authorities  agree  that, 
where  there  is  a  total  want  of  this  con- 
clusion, the  indictment  is  bad.  1  Bish. 
Crim.  Proc.  §  169;  Whart.  Crim.  M.  f 
279.  Each  count  is  as  to  this  point  to  t>e 
regarde<l  a  separate  Indictment,  and  each 
must  have  the  conclusion,  and  the  con- 
clusion found  in  one  count,  though  the 
last,  will  not  cure  its  absence  from  anoth- 
er count.  Carney's  Case,  4  Grat.  546; 
Thompson's  Case,  20  Grat.  724;  1  Bish. 
Crim.  Proc  §  185.  Next,  as  to  the  sec- 
ond count.  It  is  had,  as  a  count  for  burg- 
lary, because  It  omits  as  to  that  charge 
the  words  "feloniously  and  burglarious- 
ly." McDonald's  Case,  9  W.  Va.  456; 
Vest's  Case.  21  W.  Va.  796 :  Meadow's  Case, 
22  W.  Va.  766.  Verdict  does  not  cure  ttils 
defect.  Randall's  Case,  24  Grat.  644.  As 
a  count  to  support  a  conviction  of  gratild 
larceny,  It  is  not  sufficient,  because  it  al- 
leges the  larceny  of  "goods  and  chattels," 
but  does  not  specify  them.  It  does,  bow- 
ever,  allege  the  larceny  of  one  pair  of  pan- 
taloons, of  the  value  of  five  dollars,  and 
Is  thus  good  for  petit  larceny.  It  is  clear 
that,  upon  an  indictment  for  grand  larce- 
ny there  can  be  a  conviction  of  petit  larce- 
ny, as  the  major  Includes  the  minor  of- 
fense,— plainly  so  in  the  instance  of  grand 
and  petit  larceny.  Howes'  Case.  26  W. 
Va.  110;  Whart.  Crim.  PI.  §  246;  Hardy 
and  Carry's  Case,  17  Grat  592;  Canda's 
Case,  22  Grat.  899:  Code,  §  18.  c.  159.  Strik- 
ing out  other  goods  than  the  pantaloons, 
the  count  is  one  for  petit  larceny,  and  the 
court  could  not  hold  it  bad  on  demurrer. 
Thus,  the  conclusion  is  that,  as  the  de- 
murrer was  general,  and  one  count 
charges  an  offense,  there  Is  no  error  in  tbn 
overruling  of  the  demurrer.  What  then? 
The  verdict  found  the  prisoner  guUtjr.ol 
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burglary.  The  necond  count  could  not 
support  thatflnding.  as  It  is  uot  good  for 
burglary,  and,  though  otherwise  good  for 
\)urglary,  the  first  count  cannot  support 
It,  becaufie  it  is  bud  (or  want  of  conclu- 
sion. Thus  neither  count  is  good  for 
burglary.  But  there  was,  in  effect,  no  de- 
murrer to  this  count.  Can  the  defendant 
have  the  advantage  of  this  defect  in  the 
appellate  court?  Had  he  made  a  motion 
In  arrest  of  judgment,  the  circuit  court 
ought  to  have  sustained  it,  because  of 
such  defect  In  the  first  count.  In  Ran- 
dall's Case,  supra,  the  indictment  being 
bud,  it  was  held  that  the  judgment  should 
be  reveraed,  though  no  motion  in  arrest 
had  been  made.  In  Matthew's  Case,  18 
Grat.  9S9,  it  was  held  that  "anything 
which  is  good  cause  for  arresting  a  judg- 
ment is  good  cause  for  reversing  it, 
though  no  motion  in  arrest  be  made;" 
and  in  Lemons' Ca8e,4  W.Va.,  where  there 
was  no  demurrer  or  motion  in  arrest  of 
Judgment,  yet  the  court  held  that  the  pris- 
oner had  not  waived  his  right  to  ask  a 
reversal  forwantottheconstitutional  con- 
clusion to  the  indictment,  and  might 
muise  it  for  the  first  time  in  this  court,  it 
being  a  requirement  of  the  constitution. 
As  the  verdict  stands  alone  on  the  bad 
first  count,  we  must  set  it  fuide.  There 
can  be  no  further 'trial  for  burglary  or 
grand  larceny  on  this  indictment,  and 
resort  for  that  purpose  must  be  had  to  a 
new  indictment.  Though  three  bills  of  ex- 
ception are  copied  into  the  transcript,  but 
one  Is  noted  in  the  record.  The  record 
says  that  the  b!ll  which  it  notes  was  for 
the  refusal  of  the  court  to  set  aside  the 
verdict  as  contrary  to  the  evidence,  and 
refers  to  it  as  No.  1 ;  but  the  hill  num- 
bered 1  Is  one  relating  to  the  admission  of 
evidence,  and  that  relating  to  the  refusal 
of  a  new  trial  and  certifying  the  evidence 
la  numbered  2.  We  tbinlc  that  we  must 
consider  the  latter  bill  as  the  one  referred 
to  in  the  record,  and  that  it  is  simply 
misnnmbered.  As  the  case  may  be  tried 
again,  we  shall  express  no  opinion  as  to 
the  facts,  and  we  cannot  consider  the 
matters  contained  in  the  two  other  bills 
of  exception,  as  the  record  makes  no  note 
of  them.  Wlckesv.  Railroad  Co.,14W.  Va. 
157;  Bank  v.  Showacre,  26  W.  Va.  49. 
Therefore  the  judgment  Is  reversed,  the 
verdict  set  aside,  and  the  cause  is  remand- 
ed, to  be  acted  upon  in  accordance  with 
principles  above  indicated. 


(35  W.  Va.  287) 

DuNLAP  V.  Hedges  et  al. 

(Supreme  Court  of  Appeals  of  Weat  Virginia. 
Sept.  10, 1891.) 

Appointment  of  Receiver — Waste  bt  Mobt- 

QAGOK. 

W.  sold  and  conveyed  a  tract  of  land  to 
H.,  and  took  a  deed  of  trust  to  secure  certain 
notes  given  for  the  purchase  money.  After  a 
portion  of  said  notes  wero  paid,  a  second  deed 
of  trust  was  given  on  the  same  property  to  se- 
cure the  notes  remaining  unpaid.  Default  was 
made  in  the  payment  of  one  of  these  notes,  and 
the  trustee  was  requested  to  sell  under  said  last- 
named  deed  of  trust,  which  he  proceeded  to  do 
by  advertising  the  same,  and,  during  the  pend- 
ency of  said  advertisement,  H.  confessed  a 
judgment  to  his  father  for  something  over  t8,U00, 
which  judgment  was  docketed.    On  the  day  of 


sale  his  said  father  was  present,  and  publicly 
announced,  tbrougti  his  attorney,  that  bis  said 
Judgment  was  a  lien  upon  said  property,  and  en- 
titled to  priority ;  and  when,  in  the  afternoon  of 
tbat  day,  said  trustee  proceeded  to  sell  said 
property,  the  same  was  bid  oft  by  the  father  of 
said  H.  for  the  sum  of  ;(1,900,  but  tailed  to 
comply  with  the  terms  of  sale  by  paying  the 
purchase  money,  claiming  tbat  he  was  entitled 
to  it  by  virtue  of  said  judgment.  Upon  a  bill 
filed  by  the  trustee  setting  forth  these  facts,  and 
alleging  that  H.  was  insolvent,  and  had  lieen 
allowing  said  farm  to  run  down,  and  was  culti- 
vating said  land  in  a  wasteful  and  destructive 
manner,  supported  by  affidavits,  a  proper  case 
was  presented  for  tbe  appointment  of  a  special 
receiver  to  take  charge  of  said  iana,  to  rent  and 
preserve  the  same  until  the  oonflioting  claims 
asserted  could  be  adjusted. 
(SyUabut  by  the  Court.) 

Appeal  from  circuit  court,  Ohio  count.y. 

Application  by  William  M.  Dunlap,  trus- 
tee, against  Burton  Hedges  and  Kllen 
Hedges,  his  wife,  C.  B.  Hedges,  the  Mc- 
Uormlck  Harvesting  Machine  Company, 
and  Robert  B.  Wayt,  for  the  appointment 
of  a  receiver.  Decree  for  plaintiff.  De- 
fendant C.  B.  Hedges  appeals.    Affirmed. 

J.  B.  Sommerville,  for  appellant.  Era- 
klae  <fe  Allison,  for  appellee. 

English,  J.  On  the  24th  day  of  May, 
1890,  William  M.  Dunlap.  trustee,  by  leave 
of  the  court,  filed  in  the  circuit  court  of 
Ohio  county,  in  open  court,  his  bill  of  com- 
plaint,' verified  by  affidavit,  against  Bur- 
ton Hedges  and  Ellen  Hedges,  his  wife,  C. 

B.  Hedges,  the  McCormick  Harvestinjc 
Machine  Company,  and  Robert  B.  Wayt, 
together  with  certain  exhibits,  accompa- 
nied with  proof  of  service  of  the  notices 
upon  the  defendants  Burton  Hedges  and 

C.  B.  Hedges  as  to  the  time  of  filing  said 
bill,  and  that  the  appointment  of  a  spe- 
cial receiver  would  be  applied  for  as  sooa 
as  the  application  could  be  heard  for  the 
purposes  prayed  for  In  the  bifl.  The  de- 
fendants upon  whom  said  notice  was 
served  appeared  by  counsel,  and  the  hear- 
ing of  said  application  was  fixed  for  Mon- 
day. May  26,  ISiM).  The  plalntin  In  said 
bill  alleged,  among  other  things,  that  ou 
the  4th  day  of  December,  1883,  said  Rot>- 
ert  B.  Wayt  sold,  and  he  and  his  wife  con- 
veyed, to  said  Burton  HedgeM,  a  farm  In 
Ohio  county,  containing  170  .39-100  acres; 
and  on  the  same  day  said  Burton  Hedges 
and  wife  executed  a  deed  of  trust  on  said 
premises  to  secure  the  purchase  money 
therefor,  evidenced  by  9  promissory  notes 
of  the  said  Burton  Hedges,  all  bearing  date 
cm  the  4th  day  of  December,  18S3,  anil  pay- 
able to  the  order  of  the  defendant  Robert 
B.  Wayt,  the  first  8  of  which  notes  were 
tor  the  sum  of  $SUO,  each,  and  were  pay- 
able, respectively,  with  Interest  from  date, 
in  1,  2.  3.  4,  5,  6,  7,  and  8  years  from  the 
date  thereof.  The  ninth  note  was  for  the 
sum  of  ?823.40,  payable,  with  interest,  9 
years  from  the  said  date,  which  deed  of  trust 
was  duly  admitted  to  record.  That  some 
time  after  making  said  deed  of  trust  it 
was  discovered  that  the  same  was  defect- 
ive, by  reason  of  the  omission  of  an  at- 
testing clause  at  the  conclusion  thereof, 
and  to  remedy  said  defect  a  new  deed  of 
trust  was  executed  by  the  same  grantors 
to  .1.  S.  Cochran,  trustee,  upon  the  same 
property,  dated  April  13,  1885,  to  securo 
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said  notes ;  which  last-named  deed  of 
trust  showed  on  Its  face  that  it  was  ex- 
ecuted for  the  purpose  of  correctlnir  said 
mistake,  and  that  it  was  to  stand  In  lieu 
of  said  former  defective  deed  of  trust, 
which  last-named  deed  of  trust  was  duly 
recorded.  That  on  the  12th  day  of  Janu- 
ary, 1889,  three  of  said  promissory  notes 
that  had  become  due  had  been  paid,  and 
a  fourth  was  subject  to  a  credit  of  $447  as 
of  the22ddayof  December,  18S6,  and  a  fur- 
ther credit  of  $47.75  as  of  September  15, 

1888.  Another  of  said  notes  that  had  be- 
come due  was  held  in  a  banl^  in  Wheeling, 
and  in  order  to  give  the  note  that  was  in 
banlc  and  the  note  that  was  partly  paid  a 
preference  In  the  order  of  security,  and  be- 
cause the  said  J.  8.  Cochran,  trustee  in 
the  two  deeds  of  trust  aforesaid,  had  re- 
moved from  the  state  of  West  Virginia,  a 
new  deed  of  trust  was  made  and  executed 
by  said  Burton  Hedges  and  wife  to  the 
piaintlB,  William  M.  Dunlap,  as  trustee, 
dated  on  the  12th  day  of  January,  1889, 
conveying  the  same  property,  with  the 
exception  of  three  parcels  thereof,  contain- 
ing about  11  acres  in  all.  which  had  been 
sold  and  conveyed  by  said  Burton  Hedges 
and  wife  to  other  persons;  which  last- 
mentioned  deed  of  trust  was  to  secure  the 
last  5  of  the  notes  above  described,  and 
the  nnpald  portion  of  another  of  said 
notes,  but  was  so  drawn  as  to  give  the 
preference  first  to  the  note  held  in  bank, 
then  the  preference  to  the  note  that  was 
partly  paid,  and,  as  to  the  four  notes 
which  were  lasfto  become  due.  they  were 
placed  on  an  equality  with  each  other; 
and  it  was  provided  that  said  last-named 
trust-deed,  when  properly  signed,  ac- 
knowledged, and  admitted  to  record,  was 
Intended  to  take  the  place  of  a  deed  of 
trust  made  by  Burton  Hedges  and  wife  to 
J.  S.  Cochran,  trustee,  daterl  April  3, 1883; 
and  the  plaintiff  alleged  that  it  was  the 
agreement  of  parties  and  intention  of  the 
grantors  that  said  deed  of  trust  to  him 
shonid,  when  so  executed  and  recorded, 
take  the  place  of  said  deed  of  trust  dated 
April  3, 1885,  and  that  the  date  April  3, 
1883,  was  written  in  said  deed  of  trust  by 
mistake,  instead  ot  April  3,  1885.  That 
said  deed  of  trust  to  plaintiff  as  trustee, 
dated  January  12, 1889,  was  duly  executed 
and  acknowledged,  and  was  duly  admit- 
ted to  record  on  the  28th  day  of  January, 

1889.  That  after  the  making  ot  said  last- 
mentioned  trust-deed,  the  two  notes 
which  were  given  the  preference  therein 
were  paid,  and  when  the  next  of  said 
promissory  notes  became  due,  to- wit,  on 
December  4,  1889.  it  was  not  paid ;  and 
afterwards  the  plalntiB,  having  been  re- 
quested by  the  defendant  Robert  B.  Wayt, 
the  holder  of  said  note,  to  proceed  to  col- 
lect the  same  by  means  of  a  sale  of  the 
property  under  said  deed  ot  trust,  adver- 
tised the  same  for  sale  on  the  8th  of  April, 
1S90;  and  after  the  commencement  of  the 
publication  of  said  advertisement,  to-wit, 
on  the  15th  day  of  March,  1890,  the  defend- 
ant Burton  Hedges  confessed  a  judgment 
In  favor  of  his  father,  C.  B.  Hedges,  for  the 
8uro  of  $8,337.86,  with  interest  thereon 
from  the  IHth  day  of  March,  1890,  until 
payment,  which  judgment  was  docketed 
the  Sth  of  April,  1890,  and  was  predicated 
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upon  a  promissory  note  ot  said  Burton 
Hedges  dated  January  7,  1890,  for  the 
sum  of  $8,248.50,  payable  one  day  after 
date,  to  the  order  of  C.B.  Hedges;  and  that 
on  the  6th  day  of  December,  1889.  the  de- 
fendant the  McCormick  Harvesting  Ma- 
chine Company  obtained  a  judgment 
against  the  said  Burton  Hedges  before  a 
justice  tor  the  sum  of  $53.75,  and  costs, 
$5.30,  which  judgment  was  docketed  on 
the  6th  day  of  December,  1889.  On  the  8th 
of  April.  1890,  before  the  commencement 
of  the  sale,  the  said  Robert  B.  Wayt  exe- 
cuted, acknowledged,  and  filed  for  record 
in  the  county  clerk's  otflce  of  said  county 
two  deeds  of  release,  releasing  said  two 
first-mentioned  deeds  of  trust,  and  on  the 
same  day  said  property  was  offered  for 
sale  at  auction  in  pursuance  of  said  ad- 
vertlseraent.  That  soon  after  the  begin- 
ing  of  the  auction  J.  B.  Sommerville,  an 
attorney  at  law  practicing  at  that  bar, 
publicly  announced  to  the  persons  in  at- 
tendance at  said  sale  that  there  was  a 
judgment  of  about  $9,000  which  was  a  lien 
upon  the  property,  and  he  claimed  that  it 
was  the  first  lien  upon  the  property,  and 
that  he  desired  to  give  notice  of  the  fact 
so  that  purchasers  might  not  get  into 
trouble.  That  he  did  not  announce  who 
his  client,  the  judgment  creditor,  was,  but 
he  afterwards  informed  the  plaintiff  that 
he  referred  to  the  said  judgment  in  favor* 
ot  C.  B.  Hedges  for  the  sum  of  $8,337.86. 
The  plaintiff,  believing  his  trust-deed  was 
the  first  lien,  continued  to  receive  bids  for 
the  farm,  the  sale  was  continued  until  the 
afternoon  of  the  same  day,  when  the  de- 
fendant C.  B.  Hedges  appeared  as  n  bid- 
der, and,  being  the  highest  bidder,  became 
the  purchaser  at  the  price  of  $4,900,  but 
failed  to  comply  with  the  terms  of  sale  by 
paying  any  portion  of  the  purchase 
money,  but  claimed,  through  his  attor- 
ney, that  he  was  entitled  to  the  first  lien 
on  the  property,  and  that  none  ot  the  pur- 
chase money  was  payable  to  the  plaintiff 
as  trustee,  except  so  much  as  would  pay 
the  expenses  of  advertising  and  making 
said  sale.  That  the  defendant  Burton 
Hedges  Is  still  occupying  and  using  said 
farm,  which  at  the  time  It  was  sold  to 
him.  In  1883,  was  in  good  condition  and 
repair;  but  that  he  has  suffered  it  to  go 
down,  the  buildings  and  fences  have  been 
neglected,  and  his  manner  of  cultivating 
said  land  has  been  very  wasteful  and  de- 
structive, so  that  the  fields  have  been 
badly  washed  and  otherwise  Injured. 
That  said  Burton  Hedges  has  no  more 
personal  property  than  he  could  success- 
fully claim  as  exempt  from  execution. 
That  the  price  tor  which  the  said  farm 
was  sold  at  said  anction  to  said  C.  B. 
Hedges  Is  suflScient  to  pay  the  debt  secured 
by  said  deed  of  trust,  but  that  it  the  said 
farm  is  allowed  to  remain  In  the  charge 
of  said  Burton  Hedges,  and  he  is  allowed 
to  have  the  profits  from  It,  and  to  con- 
tinue the  destructive  use  of  it,  it  will,  as 
he  believes,  soon  become  of  too  little  value 
to  be  safe  security  for  the  said  debt,  con- 
sidering it  the  first  lien.  That  there  Is  no 
reasonable  ground  for  considering  said 
judgment  as  prior  or  superior  to  the  lien 
ot  said  deed  of  trust  under  which  said  sale 
was   made.    That  the  assertion  ot  said 
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claim  casts  a  cloud  opon  the  title  to  said 
land,  and  by  the  further  claim  that  suid 
purchase  money  need  not  he  paid  the  said 
C.  B.  Hedges  and  Burton  Hedges  will  be 
able,  unless  prevented  by  the  order  of  the 
court,  to  deprive  the  said  Robert  B. 
Wayt,  the  cestui  que  trwstuiider  said  deed 
ol  trust,  of  the  money,  or  a  large  portion 
uf  the  money,  owing  to  him  from  said 
Burton  Hedges,  and  secured  by  said  deed 
of  trust.  That  if  be  should  treat  the  satd 
purchaser,  C.  B.  Hedges,  as  having  for- 
feited his  rights  as  a  purchaser  by  leason 
of  his  non-compliance  with  the  terms  of 
said  sale,  and  should  again  advertise  the 
property  for  sale,  the  said  Robert  B.  Wayt 
would  be  Injured  and  deprived  of  his 
rights  by  the  continuance  ol  the  said  Bur- 
ton Hedges  in  the  possession  of  the  prop- 
erty fur  an  indefinite  length  of  time,  be- 
cause the  said  claim  that  the  lien  of  the 
said  Judgment  in  favor  of  C.  B.  Hedges  is 
superior  to  that  of  said  deed  of  trust 
would  still  be  asserted,  and  so  the  title 
would  be  clouded,  and  a  fair  and  reason- 
able sale  would  be  prevented.  The  plain- 
tiff charges  that  the  said  claim  of  Robert 
B.  Wayt  for  the  amount  of  said  last  four 
notes  constitutes  the  first  lien  on  said 
property;  the  said  Judgment  of  theMcCor- 
mick  Harvesting  Machine  Company  fur 
953.75,  with  Interest  and  costs, constitutes 
tbesecoud  lien  on  said  property;  and  the 
said  Judgment  of  C.  B.  Hedges  for  f  S,337.- 
86,  with  interest  and  costs,  if  it  l>e  a  valid 
lien  at  all,  is  the  third  and  last  lien  there- 
on ;  and  he  prayed  that  a  sp«H:ial  receiver 
might  be  appointed  to  take  charge  of  the 
said  property,  to  care  for,  rent  t)ut,  and 
protect  the  same,  and  to  collect,  receive, 
and  preserve  the  rents  and  profits  thereof 
until  said  property  should  be  sold  by  or- 
der of  the  court.  That  the  claim  and  pru- 
tension  of  the  said  C.  B.  Hedges,  in  regard 
to  the  superiority  of  the  lien  of  his  said 
Judgment,  might  be  considered  and  deter- 
mined ;  and  that  the  said  C.  B.  Hedges, 
bis  agents  and  attorneys,  might  be  per- 
petually enjoined  from  setting  up  the  said 
claim  In  any  way  to  the  injury  of  the 
plaintiff  as  trustee,  or  of  his  cestui  que 
trust,  the  said  Robert  B.  Wayt;  and  that 
if  the  said  property  should,  at  any  sale 
that  might  thereafter  be  made  by  order  of 
the  court,  not  bring  enough  money  to  pay 
in  full  the  claim  of  R.  B  Wayt,  with  the 
Interest  thereon,  a  decree  might  be  en- 
tered requiring  the  said  C.  B.  Hedges  to 
pay  the  deficiency.  This  bill  was  verified 
by  afiidavit,  but  neither  of  the  defendants 
ever  tendered  or  filed  an  answer  denying 
its  allegations.  On  the  3Uth  day  of  May, 
1890,  the  plaintiff  moved  the  court,  after 
giving  notice,  for  the  appointment  of  a  re- 
ceiver, and  supported  his  motion  by  afii- 
davits,  which  were  replied  to  by  counter- 
affidavits;  and,  after  taking  time  to  con- 
sider, the  court,  on  the  24th  day   of  June, 

1890.  appointed  William  J.  W.  Cowden 
special  receiver,  who  was  required,  after 
giving  bond  in  the  penalty  of  $3,000,  condi- 
tioned for  the  faithful  performance  of  his 
duties,  to  take  charge  of  the  farm  de- 
scribed in  said  deed  of  trust,  and  to  rent 
out  the  same  for  a  period  ending  April  1, 

1891,  upon  the  terms  therein  set  forth,  and 
directing  said  Burton  Hedges  to  deliver 


possession  of  said  property  to  said  receiv- 
er; and  from  this  decree  the  defendant  C. 
B.  Hedges  applied  for  and  obtained  this 
appeal. 

The  first  error  assigned  and  relied  upon 
by  the  appellant,  C.  B.  Hedges,  is  that  the 
plaintiff's  bill,  and  the  adidavlts  of  ap- 
pellant and  Burton  Hedges,  filed  in  said 
cause,  show  that  the  ylaiutirf  sold  the 
real  estate  mentioned  and  described  in  the 
bill  and  exhibits  in  said  cause  to  appel- 
lant on  the  8tb  day  of  April,  1K90,  and  that 
at  or  shortly  after  said  date  appellant 
took  possession  of  said  real  estate,  and 
leased  the  same  to  said  Burton  Hedges, 
who  was  occupying  the  same  under  said 
lease  when  said  receiver  was  appointed, 
thus  leaving  nothing  for  said  plaintiff  to 
do  but  to  collect  the  purchase  money  for 
said  real  estate.  It  is  true  the  plaintiff, 
as  trustee,  on  the  8tb  day  of  April,  1S90. 
sold  Bald  land  at  public  auction  to  the 
appellant ;  but  It  is  also  true  that,  but  for 
the  failure  and  refusal  of  the  appellant  to 
comply  with  the  terms  of  the  sale  by 
paying  the  purchase  mouoy,  and  by  tlie- 
assertlon  on  his  part  of  a  claim  that  his 
Judgment  lien  was  entitled  to  priority 
over  the  trust  lien  under  which  said  sale 
was  made  and  under  which  he  purchased, 
the  Intervention  of  a  receiver  would  not 
have  been  necessary,  and  his  appointment 
would  not  have  been  asslgued  as  error  by 
the  appellant.  The  facts  set  forth  by  the 
plaintiff  in  bis  bill,  and  which  are  not  con- 
troverted by  any  answer,.seem  to  me  to 
present  a  case  which  peculiarly  calls  for  the 
appointment  of  a  receiver.  In  the  case 
of  Beverley  v.  Brooke,  4  Grat.  208,  Judge 
Baluhin,  in  delivering  the  opinion  of  the 
court,  discusses  elaborately  the  appoint- 
ment, powers,  and  duties  of  receivers. 
He  says:  " By  means  of  the  appointment 
of  a  receiver,  a  court  of  equity  takes  pos- 
session of  the  property  which  Is  the  sub- 
ject of  the  suit,  preserves  it  from  waste 
or  destruction,  secures  and  collects  the 
proceeds  or  profits,  and  ultimately  dis- 
poses of  them  according  to  the  rights  and 
priorities  of  those  entitled.  •  •  •  The 
receiver  appointed  is  the  officer  and  repre- 
sentative of  the  court,  subject  to  its  or- 
ders, accountable  in  such  manner  and  to 
such  persons  as  the  court  may  direct,  and 
having  in  his  character  of  receiver  no  per- 
sonal Interest  but  that  arising  out  of  his 
responsibility  for  the  correct  and.  faithful 
discharge  of  his  duties.  »  •  •  The  or- 
ddr  of  appointment  is  In  the  nature,  nut 
of  an  attachment,  but  a  sequestration; 
it  gives  in  itself  no  advantage  to  the  party 
applying  for  It  over  other  claimants,  and 
operates  prospectlvel.v  upon  rents  and 
profits  which  may  come  to  the  hands  of 
the  receiver  as  H  lien  in  favor  of  those  in- 
terested, according  to  their  rights  and 
priorities  in  or  to  the  principal  subject 
out  of  which  those  rents  and  profits  Issue. " 
Barton,  in  his  Chancery  Practice,  (volume 
1,  p.  480,)  says:  "The  object  of  the  ap- 
pointment of  a  receiver  is  to  preserve  the 
Stutus  ot  the  property  until  there  can  be 
an  adjudication  of  conflicting  claims  to 
or  interest  in  it;"  and  on  page  482  h« 
says:  "The  Immediate  moving  cause  for 
the  appointment  of  a  receiver  Is  that  the 
subject  of  litigation    may  be  preserved 
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from  waste,  loss,  or  destruction,  so  that 
tbere  may  be  some  harvest,  some  fruits 
to  gather,  after  the  labors  of  the  contro- 
versy are  over. " 

In  the  case  under  consideration,  the  ap- 
pellant, by  claiming  to  be  entitled  to  the 
entire  proceeds  of  said  sale  by  reason  of 
his  Jadgment,  created  the  controversy  in 
reference  to  the  priorities  of  thelienbold- 
ers,  and  necessitated  the  action  of  the 
court  of  which  he  complains.  In  the 
case  of  Fleming  v.  Holt,  12  W.  Va.  14<l, 
point  4  of  the  syllabus,  the  court  held  that 
such  a  suit  (meaning  a  suit  In  equity  for 
speeiflc  performance)  •  may  be  brought 
against  the  purchaser  of  land  sold  at  pub- 
lic auction  by  the  trustee,  on  the  refusal  of 
the  purchaser  to  comply  with  the  terms 
of  sale,  without  the  trustee  selling  the 
land  again  at  auction,  and,  if  the  trustee 
made  a  second  sale,  no  such  suit  would 
He  against  the  first  purchaser.  The  ob- 
ject of  the  bill  filed  in  this  case  by  said 
trustee  was  the  appointment  of  a  receiver 
to  take  charge  of  said  property,  and  to 
rent  and  receive  the  rents,  and  preserve 
the  same  until  the  property  could  be  prop- 
erly sold  by  the  order  of  the  court,  and 
nntil  the  claim  of  said  0.  B.  Hedges  in  re- 
gard to  the  superiority  of  the  lien  of  his 
said  Judgment  could  he  heard  and  deter- 
mined. By  asserting  that  claim,  the  said 
C.  B.  Hedges  proclaimed  to  those  present 
at  the  sale  the  existence  of  a  controversy 
between  the  owners  of  said  respective 
liens;  and  as  men,  as  a  general  rule,  are 
averse  to  purchasing  HMgation,said  claim 
bad  a  tendency  to  deter  others  from  bid- 
ding, and  thereby  to  prevent  the  property 
from  bringing  what  it  would  under  differ- 
ent circumstances ;  and,  although  it  may 
be  said  that  those  wishing  to  purchase 
bad  the  opportunity  of  resorting  to  the 
records  and  making  the  examination  for 
themselves  as  to  the  validity  and  priority 
of  said  trust  and  Judgment  liens,  yet,  it 
the  time  had  been  allowed  for  such  an 
examination  in  this  Instance,  the  records 
would  have  disclosed  that  the  trust  lien 
was  the  oldest  In  point  of  time,  and  ap- 
parently entitled  to  the  priority,  and  the 
party  would  have  been  left  to  conjecture 
and  uncertainty  as  to  the  grtiunds  upon 
whicb  the  claim  of  priority  was  assert- 
ed by  said  C.  B.  Hedges, — all  of  whicb 
would  have  a  tendency  to  depress  the 
price,  and  deter  bidders.  In  the  disposi- 
tion of  property  at  public  auction,  equity 
always  discountenances  anything  that 
bas  a  tendency  to  prevent  a  fair  sale,  and 
will  not,  as  a  general  rule,  allow  a  pur- 
chaser to  obtain  the  title  to  property  f«>r 
less  than  its  value  by  resorting  to  unfair 
means  or  representations;  but,  as  tlie 
property  at  this  sale  appears  to  have 
brought  a  sufficient  amount  to  pay  off 
and  discharge  said  trust  Hen  which  said 
trustee  claims  Is  entitled  to  priority,  he 
does  not  formally  ask  in  his  bill  that  said 
sale  may  be  treated  as  a  nullity,  or  that 
the  same  may  be  rescinded,  but,  without 
praying  a  specific  execution  of  the  con- 
tract between  himself  and  C.  B.  Hedges  as 
purchaser  at  said  sale,  he  merely  asks  that 
a  special  receiver  be  appointed  to  care  for 
the  property  and  collect  the  rents  until 
the  priority  of  the  liens  can  be  determined. 


and  until  the  property  shall  be  sold  by 
order  of  the  court.  Said  trustee  was  pro- 
ceeding, in  pursuance  o[  the  request  of  his 
cestui  que  trust,  to  make  sale  of  the  said 
real  estate  under  said  trust-deed  as  the 
property  of  Burton  Hedges,  and,  when  it 
was  knocked  off  to  C.  B  Hedges  at  a  sum 
sufficient  to  pay  off  and  discharge  said 
trust  debt,  the  said  pnrcbaserclalmed  that 
he  was  entitled  to  the  entire  purchase 
money,  and  refused  for  that  reason  to 
comply  with  the  terms  of  the  sale.  Un- 
der these  circumstances.  It  is  manifest  that 
the  trustee  still  retained  the  legal  title  to 
the  land  described  in  said  trust,  and  has 
not  In  any  manner  released  said  trust  Hen, 
but  still  had  the  right  to  look  to  the  land 
of  said  Burton  Hedges  for  satisfaction  of 
the  debt  secured  in  said  deed  of  trust. 
This  being. the  case,  and  it  having  been 
alleged  that  said  Burton  Hedges  Is  the 
owner  of  no  property  that  can  be  reached 
and  subjected  by  execution,  which  allega- 
tion is  not  contradicted  either  by  answer 
or  affidavit  flle<l  in  the  cauRe,  and  it  be- 
ing further  shown  by  the  allegations  of 
the  bill,  supported  by  atildavlts,  that  said 
Burton  Hedges  was  suffering  said  real  es- 
tate to  deteriorate  in  value  by  allowing 
the  fences  to  go  down,  and  that  his  man- 
ner of  cultivating  the  same  was  wasteful 
and  destructive,  a  case  is  presented  which 
woald  authorize  the  appointment  of  a  re- 
ceiver to  take  charge  of  the  property,  and 
to  rent  the  same,  and  receive  the  rents, 
until  stich  time  as  the  priorities  of  the 
liens  asserted  could  be  ascertained  and  de- 
termined. The  duty  of  the  trustee,  under 
these  circumstances,  is  plainly  defined  In 
2  Minor,  Inst.  p.  286,  where  it  is  said  :  "It 
is  the  trustee's  duty  to  forbear  to  sell, 
and  to  ask  the  aid  and  instructions  of  a 
court  of  equity,  in  all  cases  where  the 
amount  of  the  debt  Is  unliquidated  or  in 
good  faith  disputed,  where  any  cloud 
rests  upon  the  title,  where  a  reasonable 
price  cannot  be  obtained,  or  where,  for 
any  reason,  a  sale  is  likely  to  be  accom- 
panied by  a  sacrifice  of  the  property, 
which,  at  the  cost  of  some  delay,  may  be 
obviated."  Bryan  v.  Stump,  8  Orat.  247. 
It  may  be  true  that  the  defendant  C.  B. 
Hedges  is  worth,  as  he  alleges,  five  or  six 
times  the  amount  of  the  plaintiff's  claim ; 
but  he  denies  that  he  Is  liable  for  any  por- 
tion of  the  purchase  money,  or  that  said 
trustee  Is  entitled  to  receive  any  portion 
of  the  amount  he  bid  for  said  proj)erty, 
because,  as  he  asserts,  he  is  entitled  to  the 
amount  by  reason  of  his  Judgment;  thus 
raising  a  question  as  to  the  priority  of 
the  liens  as'  aforesaid,  the  determination 
of  which  question  Is  peculiarly  within  the 
province  of  a  court  of  equity;  and  during 
the  delay  occasioned  by  the  determination 
of  this  question  it  was  the  plain  duty  of 
the  court,  under  the  circurastances  of  the 
case,  to  appoint  a  receiver  to  take  charge 
of  tlie  property,  to  rent  the  same,  and 
receive  the  rents,  as  provided  in  said  decree 
complained  of.  For  these  reasons  we  are 
of  opinion  that  thecourtl>elQwcommitted 
no  error  in  the  appointnien't  of  the  re- 
ceiver, with  the  powers  and  authority 
conferred  upon  him  by  the  decree  com- 
plained of.  and  said  decree  must  be  af- 
firmed, with  costs. 


Digitized  by 


Google 


660 


SOUTHEASTEBN  BEPOBTEB,  Vol.  13. 


(S.a 


(87  a*.  647) 

Brrwbter  V.  Hamilton  et  al. 

(Su/preme  Court  of  Georgia.    Jnly  13, 1891.) 

JoDOMXsrr  bt  Dbfaoit  —  PusAJHifo  —  Want  of 

VkBIPICATIO!!. 

A  note  for  a  stated  sum,  with  interest  from 
maturity,  provided  that,  If  placed  in  the  hands 
of  an  attorney  for  collection,  the  maker  would 
pay  10  per  cent  of  the  attorney's  fees,  and  that 
it  might  be  assigned  without  notice.  The  recited 
consideration  was  the  price  of  certain  machinery 
which  the  vendors  had  sold  on  condition  that  the 
title  should  remain  in  them  till  the  purchase 
price  was  paid.  On  default,  the  vendor  could 
take  possession  of  the  machinery,  the  maker  to 
pay  (ul  damage  for  such  default,  and  waive  all 
equities.  HM,  that  where,  in  an  action  on  this 
note,  no  pleas  on  oath  or  alBrmatioa  were  filed, 
Judnnent  was  properly  rendered  for  the  payee, 
under  Code  Oa.  1882,  J  5145,  which  provides  that 
"the  court  shall  render  Judgment  without  the 
verdict  of  a  jury,  in  all  civil  oases  founded  on 
unconditional  contracts  In  writing,  where  an  is- 
suable defense  is  not  filed  under  oath  or  afllrma- 
tion." 

Error  from  aaperlor  conrt,  Polk  coud- 
ty ;  John  W.  Maddox,  Judge. 

Action  by  Uatnilton  &  Co.  aRalnst  B.  B. 
Brewster,  on  two  notes.  Judgment  lor 
plaintiffs.  Defendant  brings  error.  Af- 
firmed. 

Tbe  following  Is  the  official  report: 

Hamilton  &  Co.  sned  Brewster  on  two 
promissory  notes.  Before  the  last  Cay  of 
the  appearance  term  of  tbe  case  defendant 
appeared,  and  filed  tbe  plea  of  the  general 
issue.  The  appearance  docket  was  not 
called  tor  the  term  to  which  tha  case  was 
filed,  and  no  entry  of  default  was  made. 
The  names  of  counsel  were  marked  op 
posite  defeudant*8  name  In  the  case  on  the 
issue  docket.  At  the  trial  term,  on  Au- 
gust 22,  ISyO,  defendant,  by  his  counsel, 
filed  an  amendment,  which  amendment 
was  a  plea  of  partial  payment.  On  the 
last-named  day  the  judge  presiding,  on 
motion  of  plaintiffs'  counsel  and  over  ob- 
jection of  defendant's  counsel,  before  the 
case  was  regularly  reached  on  tbe  dock- 
et, called  It  up  tor  tbe  purpose  of  entering 
Judgment  therein  as  In  detault.  Defend- 
ant was  not  present  when  tbe  case  was 
so  called  or  during  the  trial  of  the  case, 
but  resides  within  the  limits  of  the  coun- 
ty, at  a  place  connected  by  railroad  with 
the  county-site,  and  the  court  gave  de- 
fendant's counsel  a  day  to  send  for  him 
before  entering  the  Judgment  hereafter  to 
be  mentioned,  which  judgment  was  en- 
tered up  on  the  —  day  of  the  term,  which 
had  been  held  for  two  weeks.  The  court 
dismissed  both  of  the  pleas,  onthe  ground 
that  they  were  not  verified,  by  the  oath 
of  defendant.  Plaintiffs  introduced  the 
notes  sued  on,  and  the  court  thereupon 
entered  up  Judgment  as  in  cases  of  default 
upon  unconditional  contracts  in  writing. 
Defendant  excepted,  and  says  that  the 
Judgmcdt  was  Illegal,  In  that  the  case 
was  based  on  a  conditional  contract,  and 
in  that  It  was  rendered  in  a  case  which 
was  taken  up  out  of  its  order  on  the  dock- 
et, and  which  was  not  in  default,  and  not 
BO  marked  on  tbe  docket.  Defendant  al- 
so excepted  to  the  ruling  of  the  court  in 
striking  out  tbe  pleas,  and  says  that  they 
presented  an  issuable  defense,  and  it  was 
not  necessary  that  they  should  be  verified 
by  the  oath  of  defendant,  because  tbe  debt 


sued  on  was  not  an  unconditional  con- 
tract in  writing.  These  notes  were  eacb 
signed  by  Brewster,  and  each  payable  to 
the  order  of  Battey  &  Hamilton.  They 
were  each  for  #14.5,  with  interest  from  ma- 
turity. Each  provided  that  It,  after  ma- 
turity, it  was  placed  In  the  hands  of  an 
attorney  for  collection,  the  maker  agreed 
to  pay  10  per  cent,  upon  the  amount  due 
tor  attorney's  fees,  and  that  it  might  be 
transferred  or  assigned  without  notice. 
Each  recited  that  Its  consideration  was 
the  purchase  money  of  a  gin,  feeder,  and 
condenser,  the  vendors  selling  and  deliver- 
ing said  property  with  the  condition  that 
the  title  thereto  was  to  remain  in  them 
until  tbe  purchase  price  should  be  paid  in 
full  and  all  expenses  on  account  of  the 
sale;  that  If  default  was  made  in  the  pay- 
ment of  the  Indebtedness,  or  any  part 
thereof,  tbe  said  firm,  as  survivors,  attor- 
ney, agent,  or  assigns,  at  any  time  might 
take  possession  of  the  property,  or  any 
part  thereof,  and,  if  any  part  of  the  pur- 
chase money  were  paid  before  this  was 
done,  tbe  firm  or  their  assigns  might  sell 
the  property  at  public  Or  private  sale,  at 
such  prices  and  on  such  terms  as  they 
might  deem  advisable:  and  the  maker  of 
the  note  bound  himself  to  pay  all  loss  or 
damage  which  might  be  caused  by  his 
failure  to  pay  the  indebtedness  when  due, 
and  waived  any  equities  he  might  have, 
and  directed  that  the  property  be  soltf  to 
ascertain  what  loss  or  damuge  had  been 
sustained.  One  of  these  notes  contained 
credits,  and  each  contained  an  entry  of 
transfer  by  Battey  &  Hamilton  to  Hamil- 
ton &  Co. 

Blavce  &  Nojres,  for  plaintiff  In  error. 
Joy  F.  Thompson,  for  defend  ants  in  error. 

Per  Curiam.  This  case  is  controlled, 
with  reference  to  attorney's  fees,  by  Cole- 
man V.  Slade,  75  Oa.  61 ;  and  as  to  other 
question,  b.v  Craig  v.  Herring,  8tt  Ga. 
709,  6  S.  E.  Bep.  'J83;  Mosely  v.  Walker,  84 
6a.  274, 10  S.  E.  Bep.  623,  and  cases  cited. 

Judgment  affirmed. 


V^'ooDS  et  al.  V. 


(34  S.  C.  50S) 

(Cramer  et  ah 

Sept.  28, 


(Supreme  Court  of  South  Carolina. 
189L) 

SaLBS— RsrUBAL  TO  ACCEPT— DAMAOBa—ISTBRBST. 

1.  Where  the  purchaser  of  grain  by  sample, 
after  refusing  to  accept  onthe  trround  that  itwaE 
not  up  to  sample,  agrees  to  accept  it  without  any 
new  arrangement  as  to  price,  be  becomes  liable 
for  the  contract  price,  and,  if  he  afterwards  fails 
to  accept,  and  the  seller  has  to  sell  the  grain  at 
auction,  he  is  liable  to  the  seller  for  the  dinerence 
between  the  contract  price  and  the  price  realized 
at  sucb  sale,  together  with  costs  of  storage  and 
other  expenses  necessitated  by  his  failure  to  ao- 
oept 

2.  In  such  action,  plaintiffs  are  entitled  to  in- 
terest on  the  amount  fixed  as  the  measure  of  dam- 
ages, and  it  may  be  incorporated  in  the  aggregate 
sum  of  damages  found. 

8.  In  an  action  for  breach  of  a  contract  to  ac- 
cept grain  which  plaintilb  sold  defendants,  and 
which  defendants  refused  to  accept  because  not 
up  to  sample,  but  which  they  did  afterwards  ae- 
oept,  an  exception  that  the  court  charged  that 
the  measure  of  damages  was  the  difference  be- 
tween the  contract  price  and  the  net  proceeds  re- 
alized by  plaintiffs  at  an  auction  sale,  whereas 
it  should  nave  been  the  difference  between  sucb 
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net  proceeds  and  the  price  at  tbe  time  of  such 
acceptance,  could  not  be  sustained,  e7en  if  well 
taken,  if  defendants  ottered  no  proof  of  the  price 
of  such  ^aln  at  the  time  of  acceptance. 

Appeal  frum  common  pleas  circolt  court 
olCbarleston  county;  Fbabrr,  Judge. 

Action  by  Robert  J.  Woods  and  another 
against  Adolpb  F.  C.Cramer  and  another, 
to  recover  the  difference  between  the  con- 
tract price  ol  oatfl  sold  defendants  by 
plaintiffs,  but  which  defendants  failed  to 
accept,  and  the  price  at  which  plaintiffs 
afterwards  sold  the  same  at  auction. 
Judi^ment  tor  plaintiffs.  Defendants  ap- 
peal.   Affirmed. 

The  charge  of  the  court,  and  defendants' 
exceptions  thereto,  were  as  follows: 

**  This  Is  an  action  to  recover  damages 
which  the  plaintiffs  allege  they  have  bub- 
tained  by  breach  of  a  contract.  The  con- 
tract is  alleged  to  be  fur  the  sale  of  certaii) 
car-loads  of  oats  said  to  have  been  sold 
by  sample.  The  question  tor  you  is 
whether  those  goods  came  up  to  sample, 
or  whether,  it  they  did  not  come  np  to 
sample,  he  nevertheless  accepted  them. 
If  he  accepted  them,  notwithstanding 
that  they  did  not  come  np  to  sample,  be 
is  liable  to  take  them  and  liable  for  the 
damages.  The  amount  sued  for  is  the 
difference  between  the  amount  which  the 
oats  sold  for  originally  and  the  amount 
they  sold  tor  at  auction,  together  with  the 
expenses.  That  is  the  case  before  yon, 
and  f  propose  now  to  charge  you  upon 
these  requestH  to  charge,  and  to  confine 
myself  to  them.  The  plaintiffs  request 
me  to  charge:  '(1)  This  Is  an  action 
brought  to  recover  damages  for  the 
breach  of  two  contracts  made  by  Kracke 
&  Janssen,  as  brokers  of  the  plaiDtiHs, 
lor  the  delivery  of  certain  rust-proof  oats, 
and,  if  thejurj-  believe  that  the  plaintiffs 
tendered  to  the  defendants  the  oats  re- 
quired by  saronJe,  and  the  defendants  re- 
fused to  accept  the  same,  then  the  plain- 
tiffs are  entitled  to  recover  the  loss  sus- 
tained by  them.'  I  think  that  is  correct. 
*(2)  The  measure  of  damages  In  case 
the  jury  find  tor  the  plaintiffs  is  the  differ- 
ence between  the  contract  price  and  the 
price  tor  which  the  goods  were  afterwards 
sold,  and  also  all  charges  attending  said 
sale  and  storage,  and  other  expenses  after 
the  goods  should  have  been  received  by 
the  defendants,  and  before  the  sale.'  I 
think  that  is  right.  '(3)  In  a  contract 
for  sale  tor  the  price  of  $50.  or  upwards, 
made  by  brokers,  to  satisfy  the  statute 
of  frauds,  the  memorandum  must  be  in 
writing,  and  may  be  proved  by  a  note  of 
sale  banded  by  the  brokers  to  the  seller, 
and  a  note  of  purchase  handed  by  the 
brokers  to  the  buyer,  and,  therefore,  both 
the  letters  ot  Kracke  &  Janssen  to  the 
plaintltts  and  defendants  in  this  case  are 
evidence  of  the  contract.'  I  charge  you 
that.  '(4)  It  is  a  question  for  the  Jur.v 
whether  the  oats  shipped  by  the  plaintiffs 
to  Charleston  were  accepted  by  thedefend- 
ants  on  the  13th  day  of  October,  1886,  and 
If  the  same  were  then  accepted,  they 
.must  find  for  the  plaintiffs.'  There  must 
have  been  an  acceptance,  not  merely  an 
agreement  to  accept.  An  acceptance  must 
be  some  exercise  of  ownership,  and  some 
definite  action  to  show  that  they  were 


accepted.  It  the  Jury  come  to  the  conclu- 
sion that  there  was  only  an  agreement  to 
accept,  then  that  agreement  to  accept, 
in  order  to  amount  to  a  new  contract. 
must  be  evidenced  either  by  writing,  or 
be  accompanied  by  all  the  evidence  and 
tormalitles  which  are  necessary  to  create 
an  original  contract.  But,  if  there  was 
an  actual  acceptance,  that  would  alter 
the  case.  If  the  goods  were  in  a  house, 
and  a  man  takes  the  key,  that  would  be 
an  acceptance.  To  take  possession  of  a 
watch,  a  man  would  have  to  take  the 
watch  in  his  hand.  To  take  possession 
ot  a  horse,  he  would  have  to  turn  him 
into  his  lot,  or  take  the  bridle,  or  have 
him  hitched  somewhere.  Acceptance  is 
taking  possession  and  control  of  proper. 
t.v.  'QuestioQ,  by  a  Juror.  Suppose  Mr. 
Blohme,  in  his  office  on  the  13th  October, 
told  Miller  he  would  take  the  drafts  op, 
wasn't  that  tantamount  to  an  acceptance? 
By  the  Court:  I  don't  think  it  would, 
unless  he  was  bound  to  take  them  be- 
cause they  were  up  to  sample.  If  he  told 
the  agent,  "  I  will  take  the  goods ;  you  go 
away, "—that  would  be  tantamount  t& 
his  accepting  it.  But  an  agreement  to 
accept  is  not  an  acceptance.'  The  defend- 
ants ask  me  to  charge:  '(1)  That,  where 
goods  are  sold  by  sample,  the  seller  Is  held 
to  warrant  that  the  goods  shall  corre- 
spond with  the  sample,  both  in  kind  and 
quality.'  I  charge  you  that.  '(2)  That, 
where  one  has  a  general  agencyto  sell  goods 
for  another,  he  may  sell  by  sample,  and 
this  la  a  warranty  that  the  Koods  shall 
come  np  to  the  sample,  binding  on  the 
principal.'  I  charge  you  that  In  that 
shape.  '(3)  Dnder  the  contract  offered  in 
evidence  in  this  case,  the  defendants  were 
not  required  to  notify  the  plalntiffn  of 
their  refusal  of  the  oats:  notice  to  their 
agents,  Kracke  &  Janssen,  was  sufficient.' 
That  Is  correct.  '(4)  That,  under  the 
contract  in  this  case,  the  rise  or  fall  ot 
oats  is  Immaterial,  and  should  not  becon- 
sidered  by  the  Jury,'  I  think  It  is  imma- 
terial whether  the  oats  rose  or  fell  in  the 
market.  The  question  is,  did  the  parties 
fulfill  their  contract?  A  mere  agreement 
to  accept  the  oats,  without  some  act 
amoun  ting  either  to  Bymbolical  or  actual 
possession,  would  not  be  acceptance.  It 
he  put  the  plaintiffs  in  position  to  be  In- 
jured by  saying, 'I  will  take  the  goods, 
yon  go  off,'  then  he  would  be  estopped 
from  saying  he  had  not  accepted  them. 
'Question,  by  Mr.  Bulst:  Will  your  honor 
charge  the  jury  on  the  matter  ot  interest? 
By  the  Court:  I  think  the  plaintiffs 
would  be  entitled  to  interest,  It  you  find 
for  the  plaintiffs.'  " 

Defendants'  exceptions  to  the  charge 
were  as  follows : 

"First.  Because  his  honor  erred  in  say- 
ing to  them:  'The  question  for  you  Is 
whether  these  eoods  came  up  to  sample, 
or  whether,  it  they  did  not  come  up  to 
sample,  he  nevertheless  accepted  them.' 
The  judge  thus  changes  the  Issues  from 
those  made  by  the  parties  themselves ;  the 
plaintiffs'  case  being  that  the  goods  were 
not  accepted,  but  that  they  did  come  up 
to  contract,  and  should  have  been  accept- 
ed: also,  that  there  was  an  agreement  to 
accept,  which  was  not  performed ;  and  so 
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the  Jury  were  prevented  from  properly  con- 
sidering and  paBBing  npon  the  real  IsBnes 
in  the  caase,  or  were  misled  as  to  the 
same.  Second.  Because  his  honor  erred  in 
charging  that,  'It  he  accepted  them,  not- 
nrithatanding  that  they  did  not  come  up 
to  Bumple,  he  1b  liable  to  tatce  theiu  and 
liable  lor  the  damages.'  la)  For  that 
the  expression  '  liable  for  the  damages,'  in 
the  connection  in  which  it  occurs,  means 
the  damages  sued  for,— that  is,  the  differ- 
ence between  the  amount  which  the  oats 
sold  for  originally  and  tlie  net  amount 
that  they  brought  on  the -resale;  whereas, 
11  the  oats  were  accepted,  yet,  i(  they  did 
not  come  up  to  sample,  the  damages 
would  be  the  difference  between  the  real 
value  of  the  oats  at  the  time  of  accept- 
ance and  the  net  amount  realized  by 
plaintiffs  upon  the  resale,  (b)  For  that 
In  BO  charging  the  defendants  were  pre- 
cluded from  any  benedt  of  this  defense, 
that  the  goods  did  not  come  up  to  sam- 
ple, in  the  event  that  the  Jury  should  con- 
sider that  they  had  accepted  them ;  where- 
as, notwithstandingsuch  acceptance,  dam- 
ages for  the  breach  of  the  warranty  of 
quality  in  the  sale  by  sample,  was  a  prop- 
er subject  for  consideration  and  allowance 
by  the  Jury,  (c)  For  that  in  so  charging 
the  Judge  implied  adistinction  between  an 
acceptance  and  a  talting  of  the  goods; 
whereas,  if  there  was  an  acceptance,  the 
title  passed  and  the  goods  were  talcen ; 
and  as  said  charge  was  calculated  to  mis- 
lead the  jury  in  finding  whether  or  not 
there  was  an  acceptance,  (d)  For  that 
In  so  charging  the  Judge  drew  a  distinc- 
tion between  an  acceptance  and  the  talc- 
ing of  the  goods,  which  was  calculated  to 
mislead  the  Jury,  inasmuch  as  an  accept- 
ance involves  the  ownership  and  custody 
of  the  goods,  and  to  suggest  that  there 
might  be  an  acceptance  without  the  con- 
trol and  custody  of  the  goods  was  calcu- 
lated to  prevent  the  Jury  from  ccmsidering 
the  acts  of  plaintiffs  in  maintaining  con- 
trol and  custody  of  the  goods,  and  resell- 
ing the  same,  upon  the  question  whether 
or  not  there  was  an  acceptance.  Third. 
Because  his  honor  erred  in  charging  that 
'  the  measure  of  damages,  in  case  the  Jury 
find  lor  the  plaintiffs.  Is  the  difference  be- 
tween the  contract  price  and  the  price  for 
which  the  goods  were  afterwards  sold,  and 
also  alt  charges,' etc.  (a)  For  that  such 
charge  was  erroneous  in  case  the  Jury 
should  have  found  that  the  oats  were  not 
up  to  sample,  but  that  defendants  bad  ac- 
cepteil  them,  in  which  case  they  might 
have  found  for  plaintiffs, If  the  application 
of  the  measure  of  damages  required  It, 
and  the  measure  of  damages  in  such  ca«e 
would  have  been  the  difference  between  the 
value  of  the  goods  so  falling  below  sample 
at  the  time  of  acceptance  and  the  net 
amount  realized  by  viendors  on  resale. 
(A)  For  that  said  charge  withdrew  from 
the  Jury  ail  coUBideratlon  of  damage  to 
defendants  upon  a  breach  of  the  warranty 
Implied  in  the  Bale  by  sample,  in  the  case 
of  the  acceptance  of  the  goods  by  the  de- 
fendants. Fourth.  Because  bis  honor  erred 
in  charging  upon  the  fourth  instruction 
prayed  for  by  plaintiffs  in  such  manner  as 
to  approve  the  said  instruction,  subject 
only  to  bis  explanation  of  the  meaning  of 


acceptance;  whereas,  even  if  the  gonds 
were  accepted  by  defendants,  it  did  nut 
follow  that  plaintiffs  must  recover,  for,  if 
they  were  not  up  to  sample,  the  difference 
in  value  between  them  and  tlie  contract 
price  would  have  been  a  good  offset,  and 
in  this  case  might  have  prevented  any  re- 
covery by  plaintiffs  at  all.  Fifth.  Because 
his  honor  erred  in  charging,  'if  he  told  tbe 
agent,"!  will  take  the  goods;  you  go 
away," — that  would  be  tantamount  to 
his  accepting  it;'  whereas,  an  acceptance 
cunid  only  have  been  made  by  taking  con- 
trol of  the  property,  and  said  ebargv  was 
calculated  to  prevent  the  jur.v  from  consid- 
ering, upon  the  question  of  acceptance, 
tbe  force  and  effect  of  plaintiffs'  owti  alle- 
gations, and  proves  that  defendants  never 
accepted, but  that  plaintiffs  stored  and  r«- 
BQld  the  goods.  Further,  that,  considered 
as  an  agreement  to  accept,  such  words  du 
not  amount  to  a  valid  agreement  to  ac- 
cept. Sixth.  BecauBe  bis  honor  erred  In 
charging  that, '  if  he  put  the  plaintiffs  in 
position  to  be  injured  by  saying,  "I  will 
take  the  goods:  yon  go  off," — then  be 
would  be  estopped  from  saying  he  had 
not  accepted  them ; '  for  that  such  a  state 
of  facts  presents  an  entirely  different  case 
from  a  case  of  acceptance.  Seventh.  Be- 
cause his  honor  erred  in  charging  that  the 
plaintiffs  would  be  entitled  to  interest." 

Simons  &  Cappelmaan  and  J.  E.  Barlce, 
for  appellants.  Buint  <&  Buist  and  Juba 
Wingate,  for  respondents. 

McIvER,  J.  This  was  an  action  to  re- 
rover  damages  for  breach  of  contract. 
The  plaintiffs  claim  that  on  the  11th  of 
September,  1886,  through  the  brokers, 
Krucke  &  Janssen,  mentioned  in  tlie  com- 
plaint, they  made  a  contract  with  defend- 
ants for  the  sale  and  delivery  to  them  of 
10  car-loads  of  oats,  according  to  the 
sample  then  delivered  to.  them,  at  the 
price  of  55  cents  per  buslTel;  that  the  10 
car-loads  of  oats, corresponding  with  i-aid 
sample,  were  forwarded  to  defendants  In 
Charleston,  and  tendered  to  them,  wh» 
thereupon  accepted  and  paid  for  tfan^e- 
car-loads,  but  refused  to  accept  and  pay 
for  the  other  seven  car-loads:  that  on  the 
15tb  of  September,  1886,  plaintiffs  made 
another  contract  with  defendants, 
through  said  brokers,  for  the  sale  of  three 
car-loads  of  oats,  according  to  the  sample 
furnished,  at  the  price  of  51^  cents  per 
bushel,  and  that  said  three  car-loads  were 
forwarded  to  defendants  In  Charleston, 
and  tendered  to  them,  who  thereupon 
accepted  and  paid  for  one  of  the  car- 
loads, but  refused  to  accept  and  pay  fur- 
the  other  two  car-loads:  that  thereafter, 
on  tbe  13th  of  Octol)er,  18S6,  the  said 
nine  car-loads  of  oats  which  had  pre-^ 
viously  been  rejecte<l  by  defendants  were 
again  tendered  to  them,  and  the  defend- 
ants thereupon  agreed  to  accept  and  pay 
for  the  same  according  to  the  terras  of 
said  contracts,  but  that,  notwitbstand- 
ing  such  agreement,  the  defendants  whoi- 
l.v  neglected  and  refused  to  coiiiply  with 
the  same:  that,  in  consequence  of  said  re-, 
fusal,  on  the  4th  of  Decern l)er,  1886,  after 
due  notice  to  defendants,  and  after  due 
advertisement,  the  said  nine  car-loads  of 
oats  were  sold  at  public  auction,  at  the 
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risk  of  defendanta,  tor  a  STim  mnch  less 
than  the  contract  price,  and  the  plaintiffs 
claim  aH  their  damages  the  difference  be- 
tween said  8Uin  and  the  contract  price,  to- 
gether with  the  expenses  of  sale  and  stor- 
age. The  defendants,  in  their  answer,  ad- 
mit the  contracts  for  the  sale  of  the  oats, 
the  tender  of  the  same,  the  acceptance  of  a 
portion  of  each  lot,  and  the  refasnl  to  ac- 
cept and  pay  for  the  balance,  which  was 
done  because  they  allege  that  the  rejected 
car-loads  did  not  correspond  with  the 
samples  furnished,  but  were  mnch  Inferior 
iu  grade;  bot  they  deny  the  allegation 
that  they  bad  agreed,  on  the  13th  of  Ucto- 
ber,  1886,  to  accept  and  pay  for  the  oats 
previously  rejected,  and  they  deny  any 
knowledge  or  Information  sufficient  to 
form  a  belief  as  to  the  allegations  In  refer- 
ence to  the  sale  of  the  rejected  oats  at 
public  auction  at  their  rlsls.  While  therfl 
was  a  conflict  of  testimony  as  to  some  of 
the  facts  involved,  which  will  bemore  sp^ 
clflcally  stated  hereinafter,  there  seems  to 
have  been  no  dispute  that  the  oats  were 
duly  shipped  by  plaintiffs,  and  reached 
Charleston  by  rail  In  due  course  of  trans- 
portation, when  they  were  examined  by 
defendants,  and  a  portion  thereof  reject- 
ed, as  above  stated,  of  which  due  notice 
was  given  to  the  said  brokers;  nor  is 
there  any  dispute  that  after  all  negotia- 
tions for  the  settlement  of  the  matter  had 
failed,  that  the  rejected  oats,  after  due 
notice  to  defendants,  and  after  advertisd- 
ment  in  thepnbllc prints,  weresold  at  pub- 
lic auction  for  the  amount  stated  in  the 
complaint,  and  that  the  difference  be- 
tween the  amount  realized  at  such  sale, 
together  with  the  costs  and  expenses, 
and  the  contract  price,  are  correctly  stat- 
ed in  the  complaint.  It  seems  that,  when 
plaintiffs  learned  that  defendants  bad 
declined  to  accept  a  portion  of  the 
oats,  they  sent  their  ronfldential  clerk  or 
agent  to  Charleston,  to  inquire  into  the 
matter,  who  reached  that  city  on  the  9th 
of  October,  1886,  but  was  unable  to  pro- 
cure an  interview  with  defendants  until 
the  13tb  of  that  month.  As  to  what  oc- 
curred at  that  interview  there  Is  a  direct 
conflict  of  testimony,— the  testimony  on 
the  part  of  plaintiffs  being  that  defend- 
ants then  agreed  to  accept  and  pay  for 
the  uats  according  to  the  terms  of  the 
contracts,  and  that  plaintiffs'  agent,  re- 
lying upon  that  agreement,  immediately 
left  Charleston,  understanding  that  the 
drafts  drawn  by  plaintiffs  on  the  defend- 
ants would  be  paid  on  the  next  day ;  but 
the  testimony  on  the  part  of  the  defend- 
ants Is  directly  the  reverse,  they  denying 
that  anj  such  agreement  was  made,  or 
any  such  understandlne  entered  into.  The 
plaintiffs,  being  notified  that  the  drafts 
were  not  paid,  again  scut  their  agent  to 
Charleston,  who,  after  remaining  there 
some  time  engaged  In  a  fruitless  effort  to 
settle  the  matter,  had  the  oats  advertised 
and  sold,  as  above  stated. 

The  charge  of  his  honor,  Judge  Eraser, 
before  whom  the  ease  was  tried,  Is  very 
brief,  aud  seems  to  be  set  out  fully  in  the 
case,  -and  should,  together  -with  defend- 
ants' exceptions,  be  incorporated  in  the 
report  of  the  case.  The  Jury  found  a  ver- 
<lict  in  favor  of  the  plaintiffs  for  the  differ- 


ence in  the  contract  price  of  the  oats  and 
the  amount  realized  at  the  auction  sale, 
after  deducting  therefrom  the  expenses; 
and.  Judgment  having  been  entered,  de- 
fendants appeal  upon  the  several  grounds 
set  out  in  the  record. 

The  charge  of  the  circuit  Judge  is  very 
brief,  comprehensive,  and  to  the  point, 
and,  so  far  as  we  can  perceive,  is  free  from 
anyjust  exception.  Therecan  be  no  doubt 
that,  nuder  the  contracts,  the  making  of 
which  Is  admitted,  the  real  question  for 
the  Jury  was  whether  the  goods  tendered 
came  up  to  the  samples  by  which  they  were 
sold ;  and  that  was  purely  a  question  of 
fact  for  the  Jury.  If  they  did,  there  can  be 
no  doubt  that  defendants  were  liable.  We 
think  there  Is  as  little  doubt  that,  even  if 
the  goods  did  not  in  fact  correspond  with 
the  sample,  yet  if  the  defendants  accepted 
them,  they  would  be  liable  for  the  con- 
tract price;  for,  while  the  defendants 
would  have  had  the  right  to  reject  the 
oats  if  they  did  not  substantially  corre- 
spond with  the  samples  by  which  tbe.r 
were  sold,  yet  If  they  nevertheless  chose 
to  accept  them,  that  would  be  a  waiver 
of  their  right  of  rejection,  and  they  would 
be  bonnd  to  perform  theircon tract  to  pay 
the  stipulated  price.  They  certainly  could 
not  take  the  oats,  after  they  bad  discov- 
ered, as  they  say,  that  they  did  not  come 
up  to  sample,  at  any  less  price  than  that 
stipulated  for  In  the  contracts,  for  that 
would  be  allowing  them  to  change  one 
of  the  essc-ntlal  terms  of  the  contracts, 
without  the  consent  of  the  other  contract- 
ing party.  We  say  nothing  here  as  to 
what  would  be  the  effect  if  the  defect  in 
the  article  sold  was  discovered  after  ac- 
ceptance, for  there  is  nothing  in  tlie  testi- 
mony which  would  present  the  case  In 
that  aspect. 

If  the  defendants  were  liable,  the  next  in- 
quiry would  be  as  to  the  measure  of  dam- 
ages, which  the  jury  were  instructed  was 
the  difference  between  the  contract  price 
and  the  amount  for  which  the  oats  were 
sold  at  auction,  less  the  expenses  of  sale 
ahd  storage.  This  was  undoubtedly  the 
correct  measure  of  the  damages,  for  that 
unquestionably  represented  the  amount 
of  the  loss  to  which  plaintiffs  were  subject- 
ed by  reason  of  the  failure  of  the  defend- 
ants to  comply  with  the  contracts.  If  the 
contract  had  been  fully  performed,  the 
plaintiffs  would  have  been  entitled  to  re- 
ceive, and  would  have  received,  theamount 
of  money  which  the  oats  at  the  contract 
price  would  have  brought,  and  of  course 
their  loss  is  the  difference  between  that 
amount  and  the  amount  which  they  act- 
ually received,  to-wit,  the  net  proceeds  of 
the  sale  at  auction,  after  deducting  the 
expenses  of  storage  to  which  they  had 
been  subjected  by  reason  of  the  failure  of 
the  defendants  to  perform  their  part  of 
the  contract.  This  seems  to  be  in  accord- 
ance with  the  well-settled  rule  of  law, 
Benj.  Sales,  §  788;  Sands  v.  Taylor,  5 
Johns.  !S9S;  Jackson  v.  Watts,  1  McCord, 
288;  Millar  V.  Hilliard.  Cheves.  149;  Stack 
V.  Bailroad  Co.,  10  S.  C.  91.  The  general 
charge  of  the  circuit  judge  was  in  con- 
formity to  these  views,  and  all  the  rest  of 
the  charge  was  simply  an  adoption  of  the 
several  requests  to  charge  submitted  by 
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both  parties,  which,  in  the  main,  coTered 
the  foregoing  prlnciplps. 

In  the  excptlons  complaint  is  made  that 
the  minds  of  the  jury  were  diverted  from 
the  real  issae  in  the  case  by  what  was  said 
in  relation  to  the  acceptance  of  the  oats 
by  the  defendants,  and  a  good  deal  has 
been  said  in  the  argument  as  to  the  differ- 
ence between  the  acceptance  and  actual 
receipt  of  an  article  alloged  to  have  been 
sold  in  a  case  like  this.  Inasmuch  as  there 
was  no  pretense,  and  could  not  have 
been,  that  there  was  any  invalidity  in 
either  of  the  contracts  under  the  statute 
of  frauds,  (both  of  the  contruct«  having 
been  in  writing,)  we  are  at  a  loss  to  ap- 
preciate much  that  has  beeu  said  upon 
tlie  subject.  If  the  eOort  had  been  to  take 
the  case  out  of  the  operation  of  the  stat- 
ute of  frauds  by  showing  that  there  had 
beea  both  an  acceptance  and  rect-ipt  of  the 
goods  alleged  to  have  been  sold,  such  re- 
marks might  have  been  quite  pertinent. 
Here,  however,  there  was  no  dispute  as  to 
the  making  or  the  validity  of  the  con- 
tracts which  lie  at  the  foundation  of  this 
action,  and  the  only  question  was  wheth- 
er such  contracts  had  been  performed; 
•nd,  as  we  uuderstaud  it,  all  that  was 
said  to  the  jury  upon  the  sntjject  of  the 
acceptance  by  the  defendants  of  the  oats 
shipped  to  them  by  the  plaintirfs  was  sim- 
ply for  the  purpose  of  indicating  to  the 
Jury  that  the  acceptance  of  the  oats,  or  a 
declaration  to  that  effect,  whereby  the 
plaintiffs  were  misled  to  their  prejudice, 
would  be  a  circumstance  to  be  considered 
in  determining  whether  the  defendants 
had  not  thereby  admitted  that  the  goods 
sold  were  up  to  the  sample  by  which  they 
were  sold.  The  exception  to  the  measure 
of  damages  given  to  the  jury  by  the  cir- 
cuit judge,  in  which  it  is  contended  that 
the  defendants,  even  if  they  accepted  the 
goods  notwithstanding  they  were  not  up 
to  sample,  would  only  be  liable  for  the 
difference  between  the  market  value  of  the 
goods  so  falling  below  the  sample  at  the 
time  of  the  acceptance  and  the  net  amount 
realized  by  the  sale  at  auction,  cannot  be 
sustained,  not  only  for  the  reason,  as 
above  indicated,  that  this  would  be  allow- 
ing one  of  the  parties  to  a  contract  to 
change  one  of  its  essential  terms  without 
the  consent  of  the  other,  but  also  for  the 
further  reason  that  the  defendants  fur- 
nished no  testimony  for  the  application  of 
such  a  measure  of  damages,  as  they  of- 
fered no  evidence  as  to  the  market  value 
of  such  detective  oats  as  they  claimed  the 
rejected  oats  to  be;  and.  on  the  contrary, 
by  their  objection  to  the  seventh  inter- 
rogatory propounded  to  R.  J.  Woods, 
which  was  sustained,  they  expressly  ad- 
mitted the  correctness  of  the  measure  of 
damages  applied  by  the  circuit  judge. 

The  only  remaining  Inquiry  is  whether 
there  was  any  error  on  the  part  of  the  cir- 
cuit Judge  in  instructing  the  jury  that,  if 
they  found  for  the  plaintiffs,  they  would 
be  entitled  to  interest  on  the  amount  fixed 
as  the  measure  of  the  damages.  That 
there  was  no  errorin  this  iustruction  may 
be  seen  by  reference  to  the  cases  of  Davis  v. 
Richardson's  Ex'rs,  I  Bay,  10.5;  Pricev.  Jus- 
trobe.  Harp.  Ill;  and  Wilson  v.  Railroad 
Co..  16  S.  C.  692,  cited  by  counsel  for  re- 


spondents, to  which  may  be  added  Black- 
wood V.  Leman,  Harp.  219;  Wolfe  v. 
Sharp,  10  Rich.  Law,  64;  and  Kyle  v.  Rail- 
road Co.,  Id.  5W2.  See,  also,  Goddard  v, 
Bulow,  1  Nott.  &  McC.  4.5;  Holmes  v.  Mis- 
roon,  1  Tread.  Const.  21;  Ancrum  v. 
Slone,  2  Speer,  594.— where  the  question  in 
what  cases  interest  is  recoverable  Is  fully 
discussed,  and  where  the  distinction  be- 
tween a  finding  of  Interest  eo  nomtne  and 
incorporating  the  interest  in  tlie  aggre- 
gate sum  of  damages  found,  as  seems  to 
have  been  done  in  the  present  case,  is  dis- 
cussed and  recognized.  The  judgment  of 
this  court  is  that  the  Judgment  of  the  cir- 
cuit court  be  afflrmed. 

McCJowAN,  J.,  concars. 


(31  S.  C.  468) 

CuBTU  V.  Rbnnekrb  et  a/. 

{Supnme  Court  <tf  South  CaroUna.    Sept.  19, 
1891.) 

MORTOAOES— DCBATION  OF  LiKN  — BrrSOT  OF  As- 

sionhent— fobbclosusb  —  jooombitt  ox  bokd 
— Tax-Salb. 

1.  Gen.  St  &  C.  1889,  S  18S1,  passed  In  1879, 
provides  that  no  mortgage,  judgment,  decree, 
or  Other  lien  on  real  estate  shall  constitute  a 
lieu  on  any  real  estate  after  the  lapse  of  20  years 
from  the  date  of  the  creation  of  the  same,  pro- 
vided that,  if  the  holder  thereof  shall,  at  any 
time  during  the  continuance  of  such  lien,  caaiie 
to  be  recorded  upon  the  record  of  such  mortgage^ 
etc.,  or  file  with  the  record  thereof,  a  "note  of 
some  payment  on  account,"  or  some  written 
"aclcnowledgment  of  the  debt,"  such  mortgage, 
etc.,  shall  continue  to  be  a  lien  for  20  years 
from  the  date  of  the  record  of  such  payment  or 
aclmowledgment  Held,  that  the  recording  of 
an  assignment  of  a  mortgage  l)efore  the  expira- 
tion of  the  20  years  was  neitber  a  "note  of  some 
payment  on  account, "  or  an  "aoknowledgment  of 
the  debt, "  within  the  statute. 

2.  Such  section  does  not  apply  to  mortgages 
ezeonted  prior  to  Its  passage.  Henry  v.  Henry,  31 
a  C.  1,  9  S.  E.  Rep.  726,  distinguished. 

8.  The  fact  that  the  obligee  on  a  bond  se- 
cured by  a  mortgage  bos  recovered  judgment  on 
the  l>ond  does  not  invalidate  a  subsequent  judg- 
ment in  his  favor  foreclosing  the  mortgage, 
where  the  mortgagor  failed  to  interpose  the  prior 
judgment  as  a  defense;  and  the  judgment  of 
zorecloeure  constitutes  a  valid  lien  from  its  ren- 
dition upon  the  property  of  the  mortgagor. 

4.  The  laws  relative  to  the  sale  of  land  for 
delinquent  taxes  in  South  Carolina  in  1877  re- 
quired the  issuance  of  an  execution  against  the 
personal  property  of  a  defaulting  tax-payer,  and 
a  return  of  mMa  bona,  as  an  essential  prereq- 
aisite  of  the  sale  of  land.  Ehangh  v.  HuUinax, 
(iS.  C.)  18  S.  E.  Bep.  018,  followed. 

Appeal  from  common  pleas  circuit  court 
of  Charleston  county;  Fbasbr,  Judge. 

Action  by  J.  Alice  Curtis  against  Louisa 
E.  Renneker,  T.  W.  Bacot,  assignee  of  John 
H.  Renneker,  and  others,  to  establish  the 
priority  of  certain  liens  upon  the  proceeds 
of  a  sale  of  land.  Judgment  for  certain 
defendants.  Plaintiff  and  defendant  T.  W. 
Bacot  appeal.  Reversed  in  part,  and  af- 
firmed In  part.  Following  are  the  mas- 
ter's reports: 

"first  report  of  master. 

"By  order  of  bis  honor.  Judge  Norto.v. 
filed  12th  June,  1888,  this  case  was  referred 
to  me  to  hear  and  determine  all  the  is- 
sues therein,  and  to  report  my  conclnalona 
thereon,  with  leave  to  report  any  special 
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matter.  I  have  been  attended  by  the  so- 
licitors of  the  parties,  and  have  taken  tes- 
timuuy,  as  hereinafter  stated.  The  origi- 
nal cumplaiut  (filed  15tb  March,  1888)  was 
for  the  furecluijure  of  &  mortgage  of  a  lot 
of  land  and  buildinga  at  the  south -eatit 
corner  of  King  a&d  Queen  streets,  in  the 
city  of  Charleston.  The  said  mortgage  is 
dated  27th  March,  1867,  and  was  given  by 
John  H.  Benneker  and  Adam  B.  Glover  to 
L.  E.  Amsinck  &  Co.,  to  secure  their  joint 
and  several  bond  conditioned  for  the  pay- 
ment of  98.084.38.  A  payment  ot  $1,500 
having  been  made  on  said  bond  and  mort- 
gage on  7th  April,  1868,  the  said  bond  and 
mortgage  were,  on  6th  Junuiiry,  1882,  as- 
signed by  L.  £.  Amsinck  &  Co.  to  John  H. 
Benneker,  (then  John  H.  Renneker,  Jr.,) 
and  on  9th  January,  1882,  assigned  by  the 
said  John  H.  Benneker,  Jr.,  to  the  plain- 
tiff, J.  Alice  Curtis. 

"The  complaint  states  the  deaths  of 
John  H.  Benneker  and  Adam  B.  Glover, 
and  the  devolution  of  title.  Joseph  W. 
Harrisson,  who  recovered  Judgment  16tli 
July,  1869,  against  Annie  B.  Glover,  as  ad- 
minlBtratrix  of  Adam  B.  Glover,  and  Will- 
iam £.  Butler,  as  executor  of  Hannah 
Enston,  whorecovered]udgmentl6th  May, 
1872,  (decree  enrolled  15th  July,  1881.) 
against  John  B.  Benneker;  and  John  H. 
Benneker,  Jr.,  claiming  a  lien  under  deed 
from  the  city  council  of  Charleston,  (dated 
10th  January,  1882.) — were  made  parties 
defendant.  At  a  reference  held  on  6tb  July, 
1888,  the  plaintiff  proposed  to  produce  in 
evidence  certain  testimony  discovered  sub- 
sequent to  the  filing  of  the  complaint,  viz., 
the  proceedings  in  the  court  of  common 

gleas,  Charleston,  in  the  case  of  John  H. 
;enneker,  survivor  of  the  firm  of  Benneker 
&  Glover,  vs.  Annie  B.  Glover  et  al.,  filed 
18tb  March,  1868,  under  which  proceedings 
the  lot  at  the  corner  of  King  and  Queen 
streets  was  sold  and  conveyed  to  John  H. 
Renneker,  surviving  partner,  in  severalty. 
(Deed  dated  24th  March,  1871.)  The  solic- 
itor for  the  defendants  Harrisson  and  But- 
ler, executor,  judgment  creditors,  objected 
to  the  competency  of  this  evidence,  be- 
cause inconsistent  with  the  allegations  of 
the  complaint  as  to  the  title  of  the  mort- 
gaged property.  On  the  10th  September, 
1888.  a  motion,  upon  notice  to  the  solicit- 
ors in  the  cause,  was  mnde  before  me  for 
leave  to  amend  the  complaint  in  accord- 
ance with  the  facts  shown  by  the  testi- 
mony discovered  after  tiling  the  complaint. 
I  grunted  an  order  to  amend  the  com- 
plaint upon  payment  of  the  costs  of  the 
answers  of  the  defendants  Harrisson  and 
Butler,  executor,  by  the  plaintiff,  at  the 
termination  of  the  suit.  I  also  granted 
an  order  that  the  complaint  be  dismissed 
as  against  the  defendant  John  B.  Glover, 
with  costs  to  be  paid  by  the  plaintiff  at 
the  termination  of  the  suit,  and  as  against 
the  defendants  Annie  Hnglies  and  Samuel 
Hughes  without  costs,  the  said  defendants 
not  having  answered  and  being  in  default. 
The  amended  complaint  was  filed  1st  Oc- 
tober. 1888.  The  defendants  Hatrisson 
and  Butler,  executor,  filea  answers  to  the 
amended  complaint,  24tb  October,  1888,  as- 
serting their  liens  on  the  mortgaged  prop- 
erty, and  denying  the  right  of  plaintiff  to 
the  amount  claimed  to  be  due  to  her  under 


the  mortgage.  By  decree  ot  his  honor. 
Judge  Wallace,  made  with  consent  of  all 
parties,  (none  of  whom  are  minors.)  filed 
6th  December,  1888,  it  was  ordered  that  1, 
as  master,  without  waiting  to  make  and 
file  a  report,  proceed  to  sell  the  mortgaged 
premises,  free  and  discharged  from  all  in- 
cumbrances, at  public  auction,  after  due 
advertisement,  upon  the  terms  therein 
prescribed;  one  of  said  terms  being  that 
the  purchaser  have  the  option  to  pay  all 
cash,  the  purchaser  to  pay  all  taxes  paya- 
ble in  188'J.  In  conformity  with  this  de- 
cree, after  due  advertisement,  as  therein 
directed,  I  sold  the  mortgaged  premises 
described  in  the  pleadings  and  decree,  at 
public  auction,  on  the  10th  day  of  Janu- 
ary, 1889,  to  Samuel  B.  Renneker,  for  the 
sum  of  f  1,700,  he  being,  at  that  price,  the 
highest  bidder  for  the  same.  Samuel  B. 
Benneker,  in  writing,  transferred  his  bid  to 
Edward  J.  Lewtth.  The  said  F^dward  J. 
Ijewlth,on  9th  August,  1889,  complied  with 
the  terms  of  sale  by  paying  to  me  the  en- 
tire purchase  money  in  cash, — $1,700.00, — 
and  I  have  executed  and  delivered  to  him 
a  conveyance  of  the  property. 

"I  have.  In  accordance  with  said  decree, 
from  the  proceeds  of  sale  asabovestated — 

$1,700  00 
Paid   'the    expenses    of    said 

sale,'  viz..  News  and  Courier, 

advertisiag tSSZ  20 

And  for  '  taxes  which  were  a 

lien  on  said  property  at  time 

of  Bale  (excepting  the  taxes 

payable  in  lbs9,  to  be  paid  by 

purchaser,)'  viz.: 

City  taxes  for  1887 tZS  20 

City  taxes  f  or  18S8 28  69 

61  79 

78  99 


$1,627  01 


—Leaving  $1,627.01  In  my  hands,  which, 
under  said  decree,  I  hold  subject  to  the 
further  order  of   the  court. 

"By  order  of  his  honor.  Judge  Press- 
ley,  filed  23d  August,  1889,  Edward  Mc- 
Crady,  Jr.,  Esq.,  wassubstituted  as  plain- 
tiff's attorney  in  place  of  T.  W.  Bacot, 
Esq.,  and  J.  M.  Bacot,  Esq.,  was  sub- 
stituted as  attorney  for  the  defendants 
Louisa  E.  Benneker  and  Kate  H.  Schir- 
mer,  in  place  of  Edward  McCrady,  Jr., 
Esq. 

"Thomas  W.  Bacot,  assignee  of  JohnH. 
Benneker,  one  of  the  defendants,  on  4th 
September,  1889,  filed  his  i)etitioD  for  leave 
to  intervene  in  the  cause,  and  his  honor. 
Judge  Kershaw,  by  order  filed  4tli  Sep- 
tember. 1889,  granted  leave  to  the  said  T. 
W.  Bacot,  assignee,  to  Intervene  for  the 
rights  and  Interests  which  he  represents, 
and  that  the  plaintiff  make  him  a  party, 
with  leave  to  said  assignee  to  contest 
the  claims  ot  the  judgment  creditors,  Hnd 
to  establish  his  rights;  the  petition  ot 
the  said  T.  W.  Bacot,  assignee,  to  be  held 
and  taken  as  his  answer  to  the  complaint 
herein  from  the  date  of  the  filing  of  the 
same;  and  that  any  party  to  the  cause 
have  leave  to  reply  to  the  same;  and 
that  the  n'aster  proceed  under  the  order 
of  reference  heretofore  made  to  inquire 
into  and  report  upon  the  issues  raised  by 
said  petition  or  answer. 

"I  respectfully  recommend  that  the  sale 
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to  Ednard  J.  Lewitb  be  confirmed;  and 
that,  all  riglits  and  equities  ot  the  par- 
ties being  transferred  to  the  funds  in  my 
hands  as  herein  reported,  I  proceed  to 
bold  references  and  to  make  farther  reports 
as  directed  by  the  orders  in  the  cause. 

"Bespectfully  reported, 

"Cu.  HicHARUBON  Mii,E8,  Master. 

"26th  October,  1889." 

"SBCOND  REPOR'J'  OF  MASTER. 

"  For  a  statement  of  the  pleadings,  of 
the  sale  under  the  decree  filed  (>th  Decem- 
ber, 1888.  of  the  payments  made  by  me  there- 
under, and  of  the  balance  remaining  in 
my  bands  subject  to  the  further  order  of 
the  court,  to- wit,  f  1,627.01,  I  respectfully 
ask  leave  to  refer  to  my  report  in  this 
case  dated  and  filed  26tb  October,  1889, 
which  report  was  in  all  i-espects  confirmed 
by  the  order  of  his  honor,  Judee  Hudson, 
filed  2gth  November,  1889.  By  the  said 
decree  of  sale  any  and  all  claims  or  liens 
on  the  premises  sold  of  the  parties  to  the 
action  were  transferred  from  said  premises 
to  the  proceeds  in  the  hands  of  the  mas- 
ter, after  payment  thereout  ot  the  ex- 
penses of  such  sale  and  any  taxes  which 
may  be  a  lien  on  said  premises  at  the  time 
of  such  sale.  My  report  shows  that  out 
of  the  proceeds  of  sale  I  paid  the  expenses 
of  sale  and  sucb  taxes  as  were  a  lien,  but 
did  not  pay  any  costs  of  these  proceedings, 
which  should  be  provided  for  in  the  final 
decree  which  shall  be  made  in  the  cause. 
The  claimants  of  thefundlnmy  handsare: 

"(1)  The  plaintiH,  J.  Alice  Curtis,  the  as- 
signee and  bolder  and  owner  of  a  moi-t- 
gage  from  John  H.  Renneker  and  Adam 
B.  Glover,  copartners  under  the  firm  name 
ot  Benneker  &  Glover,  for  the  foreclosure 
of  which  this  action  is  brought. 

"(2)  .Joseph  W.  Harrlsson,  who  recov- 
ered judgment  against  Annie  B.  Olover, 
administratrix  of  Adam  B.  Glover,  for 
9177.81,  on  the  individual  debt  of  said 
Adam  B.  Glover,  on  16th  July,  1869. 

"(3)  The  estate  of  Hannah  Enston,  de- 
ceased, based  upon  a  judgment  in  the 
court  of  common  pleas  for  Charleston 
county,  recovered  by  said  Hannah  Enston 
against  John  H.  Renneker,  survivor  of 
Renneker  &  Glover,  for  f 7,588.72,  on  16th 
day  of  May,  1872,  and  a  judgment  and 
money  decree  ngainst  John  H.  Renneker, 
survivor  of  Renneker  &  Glover,  for  f4,- 
714.68.  with  Interest  from  26th  March,  1878, 
entered  on  15th  day  of  July,  1881,  in  a  suit 
for  foreclosure  of  a  mortgage  which  se- 
cured the  bond  upon  wblcb  tbe  above 
Judgment  was  recovered,  this  deci-ee  being 
for  the  deficiency  after  applying  the  pr<»- 
ceeds  of  sale  of  the  mortgaged  promises 
to  the  mortgage  debt.  This  suit  was  in- 
stituted on  12th  May,  1877.  John  H.  Ben- 
neker was  a  party  defendant,  and  an- 
swered. This  claim  Is  set  up  by  William 
Enston  Butler,  executor  of  Hannah  En- 
ston. All  the  above  claimants  are  parties 
to  this  action. 

"(4)  Thomas  W.  Bacot,  assignee  of 
John  H.  Renneker,  the  younger,  who,  up- 
on his  petition  to  Intervene,  was  by  order 
of  his  honor.  Judge  Kershaw,  filed  4th 
September,  1889,  made  a  party  defendant, 
with  leave  to  contest  the  claims  of  the 
judgment  creditors,  and  by  all  lawful 
means  to  establish  bis  rights,  who  claims 


under  a  conveyance  of  the  premises  ma  le 
to  him  by  the  city  council  of  Charleston,  • 
dated  10th  January,  1882,  and  a  convey- 
ance of  the  same  lot  to  the  city  council  of 
Charleston  by  the'  commissioners  ot  the 
sinking  fund  of  the  state  of  Sontb  Caroli- 
na, dated  20th  July,  1881. 

**I  have  held  frequent  references  and  tak- 
en the  testimony  which  is  herewith  filed. 
The  case  has  been  presented  and  argued 
by  tbe  solicitors  representing  the  several 
interests  with  great  care  and  ability.  1 
will  not  undertake  to  follow  the  several 
arguments  in  detail,  but  will  endeavor 
to  state  clearly  the  positions  taken  and 
my  conclusions  thereon,  so  as  to  enable 
the  court  to  understand  and  decide  them. 

"  First.  Tbe  mortgi^re  debt.  The  origi- 
nal bond  and  mortgage  of  J.  H.  Renneker 
and  Adam  B.  Glover  to  L.  E.  Amsinck 
&  Co.  have  been  produced  and  proved, 
and  are  herewith  filed.  Tbey  are  dated 
27th  day  of  March,  1867.  The  condition  of 
the  bond  is  for  '  the  payment  of  $3,084.38 
in  three  equal  successive  Installments, 
payable  in  six,  nine,  and  twelve  mootlu 
from  date,  together  with  interest  at  tbe 
rate  of  7  per  cent,  per  annum  from  22d 
January,  1867,  on  the  whole  amount  ot 
the  Indebtedness,  payable  at  tt^e  date  of 
the  payment  of  each  Installment.'  The 
mortgage  recites  thecondltlon  of  the  bond 
in  full.  It  was  duly  proved  and  recorded 
in  mesne  conveyance  office,  Charleston, 
Book  C,  No.  15,  p.  119,  on  29th  Man.-h,1867. 
Upon  tbe  original  bond  is  indorsed  a  re- 
ceipt, dated  7th  April,  1868,  by  tbe  mort- 
gagees, through  their  attorney,  W.  Alston 
Pringle,  from  J.  H.  Kenncker,  of  f  1,500  on 
account  of  tbe  bond.  (This  payment  is 
also  proved  by  tbe  testimony  herewith 
filed.)  On  the  original  bond  is  also  in- 
dorsed an  assignment  by  the  mortgagees, 
L.  E.  Amsluek  &  Co.,  for  valuable  consid- 
eration, to  J.  H.  Renneker,  Jr.,  dated  the 
6th  day  of  January,  A.  D.  1882.  The  evi- 
dence herewith  flhed  proves'  that  this  as- 
signment was  made  to  Johu  H.  Benneker, 
Jr.,  (the  son  of  the  mortgagor  J.  H.  Ren- 
neker,) in  consideration  of  the  sum  of 
$700  cash  paid  by  him;  and  that  the  said 
John  H.  Renneker,  Jr.,  took  and  held  pos- 
session of  this  lot,  receiving  the  rents  up- 
on it  up  to  the  time  of  his  failure,  when, 
on  0th  January,  A.  D.  1882,  he  assigned  it 
tona  ffde  and  for  valuable  consideration 
to  Mrs.  J.  Alice  Curtis,  tbe  plaintiff. 
This  assignment  is  also  Indorsed  on  the 
original  bond.  The  assignment  by  L.  E. 
Amsinck  &  Co.  to  J.  H.  Renneker,  Jr.,  dat- 
ed the  6th  day  of  January,  1882,  is  In- 
dorsed upon  the  record  of  the  mortgage 
in  mesne  conveyance  office.  The  receipt 
on  the  bond  for  $1,500  on  account,  dated 
7th  April,  1868,  does  not  appear  on  the  rec- 
ord of  the  mortgage.  The  solicitor  for 
the  judgment  creditors  contends  that  this 
mortgage  ceased  to  constitute  a  lien  on 
the  mortgage  property  on  27th  March, 
1887, — 20  years  having  then  elapsed  from 
the  date  of  its  creation,  and  there  being 
no  note  of  any  payment  on  account  or 
written  acknowledgment  of  the  debt  se- 
cured thereby  having  been  recorded  upon 
tbe  record  of  such  mortgage,  (the  orig- 
inal complaint  for  the  foreclosure  of  said 
mortgage    and    Ua  pendenn  uot  having 
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been  filed  nntil  15th  March,  1888,)— onder 
the  provisions  of  the  act  of  1879,  now 
section  1831  of  the  General  Statutes.  The 
section  is  aa  followB :  '  No  mortgas:e  or 
deed  having  the  effect  of  a  mortgage,  no 
judgment,  decree,  or  other  iien  on  real  es- 
tate,  shall  constitute  a  Hen  upon  any  real 
fistate  after  the  lapse  of  twenty  years 
from  the  date  of  the  creation  of  the  same: 
provided,  that  if  the  holder  of  any  such 
lien  or  iieuH  aforesaid  shall,  at  any  time 
during  the  continuance  of  such  lien,  cause 
to  be  recorded  upon  the  record  of  such 
mortgage,  deed  having  the  effect  of  a 
mortgage,  or  shall  file  with  the  record  of 
snch  judgnieut,  decree,  or  other  lien,  a 
note  of  some  payment  on  accoimt,  orsome 
written  aclinowledgment  of  the  debt  se- 
cured thereby,  with  the  date  of  such  pay- 
ment or  acknowledgment, such  mortgage, 
deed  having  the  effect  of  a  mortgage. 
Judgment,  decree,  or  other  lien  shall  be 
and  continue  to  be  a  lien  lor  twenty  years 
from  the  date  of  the  record  of  any  such 
payment  on  account  or  acknowledgment : 
provided,  further,  that  nothing  herein  con- 
tained shall  be  construed  to  affect  the 
duration  of  the  liens  of  Judgments  as  pre- 
scribed by  section  310  of  the  Code  of  Pro- 
cedure.' 

"In  the  case  of  Henry  v.  Henry,  (April  15, 
1889,)  9  S.  E.  Rep.  726,  the  supreme  court 
of  the  state  held  in  relation  to  the  lien  of 
a  Judgment  that  this  act  was  retroactive, 
but  was  nevertheless  not  unconstitutional. 
The  court  (Simpson,  C.  J.,  dissenting)  held 
that  the  act  must  necessarily  be  implied 
to  have  a  retroactive  effect  as  to  judg- 
ments, for  it  could  not  otherwise  have  any 
effect  at  all ;  for  the  only  judgments  which 
could  be  affected  by  it  were  those  recov- 
ered prior  to  that  act,  and  It  would  be 
wholly  Inoperatiro  aniess  held  to  be  ap- 
plicable to  such  judgments.  The  court 
held  the  act  in  that  case  not  to  be  uncon- 
stltntional,  because  It  does  not  impair  the 
obligation  of  a  contract,  or  divest  vested 
rights  resting  on  con  tract  or  vested  rights 
of  property,  but  as  only  the  alteration  in 
a  rule  of  evidence,  not  In  any  wise  affecting 
any  previously  existing  right.  They  con- 
sidered the  scope,  purport,  and  object  of 
the  act,  and  what  was  the  old  law  which 
the  act  was  designed  to  amend.  Under 
the  old  law,  neither  a  judgment  nor  a 
mortgage,  after  the  lapse  of  20  years,  ron- 
Btltuted  a  lien,  because  of  the  presumption 
of  payment,  which,  though  susceptible  of 
being  rebutted  b.v  evidence, the  nature  and 
kind  of  the  evidence  was  not  distinctly 
defined,  and  the  object  and  effect  of  the 
act  was  to  declare  what  should  be,  after 
the  passageof  the  act,  the  kind  of  evidence 
necessary  to  rebut  the  presumption  of 
payment.  They  further  held  that,  conced- 
ing that  such  legislation  cannot  be  applied 
to  a  pre-existing  contract,  unless  a  rea- 
sonable time  has  been  afforded  the  party 
affected  thereby  to  conform  to  the  require- 
ments of  the  new  la  w,  there  was  nothing 
to  prevent  its  application  in  that  case, 
for  the  trppellant  had  a  reasonable  time 
to  conform  to  the  new  law,  for  the  act 
was  passed  in  1879,  upwards  of  7  years  he- 
fore  the  expiration  of  the  20  years  from  the 
entnr  of  bis  judgment  in  1867. 

"There    are  important  differences  be- 


tween this  case  and  the  case  of  Henry  v. 
Henry.  In  that  case  the  question  was  as 
to  a  judgment:  in  this  case  it  is  as  to  n 
mortgage.  A  Judgment  is  always  paya- 
ble at  its  date,  while  a  mortgage  is  al- 
'Ways  payable  at  a  subsequent  date.  The 
act  is  not  in  express  terms  retroactive,  but 
the  court  held  it  was  by  nece^'sary  impli- 
cation Intended  to  be  retroactive  as'  to 
judgments,  because  otherwise  it  would  be 
wholly  inoperative,  there  being  no  judg- 
ments to  which  it  could  be  applied  except 
to  those  existing  before  its  passage.  But 
there  is  no  such  necessary  implication  as 
to  mortgages,  and  the  act  can  be  con- 
strued to  apply  only  to  the  lien  of  mort- 
gages created  after  its  passage.  A  Judg- 
ment creates  a  lien  only  by  operation  of 
law,  and  Is  not  strictly  a  contract  pro- 
tected by  the  constitution,  (In  re  Kennedy, 
2  8.  C.  226;)  but  a  mortgage  is,  and  the 
duration  of  its  lien  under  the  laws  existing 
at  the  time  of  its  creation  is  a  *  right  rest- 
ing on  contract,  which  would  be  affected 
and  limited  if  this  act  is  held  to  be  appli- 
cable to  it.  In  the  caseof  Henry  v.  Henry, 
the  court  say  that,  under  the  view  of  the 
case  taken  by  theni.'tbo  important  and  in- 
teresting question  (as  to  which  a  good 
deal  might  be  said)  whether  an  act  limit- 
ing the  duration  of  the  lien  of  a  judgment 
can  be  applied  to  pre-existing  judgments 
without  a  violation  of  the  cousiicution 
does  not  arise.'  But  that  question  is  in- 
volved if  the  act  is  applied  to  a  pre-exist- 
ing mortgage,  as  to  which,  as  in  this  case, 
there  is  no  presumption  of  payment  aris- 
ing from  the  lapse  of  2U  years. 

"In  this  case  the  bond  Is  dated  27th 
March,  1867.  The  last  installment  was 
payable  on  the  27th  March,  1868.  A  pay- 
ment on  account  was  made  on  7th  April, 
1868.  When  this  action  for  the  foreclos- 
ure of  the  mortgage  securing  payment  of 
the  said  bond  was  commenced — 15th 
March,  1888 — 20yeai-shad  not  elapsed  from 
the  date  at  which  the  last  installment 
was  payable,  nor  from  the  date  of  the 
payment  on  account  from  which  date  the 
presumption  commenced.  The  mortgage 
sets  out  in  full  the  condition  of  the  bond, 
showing  the  dates  of  payment;  and  the 
mortgage  was  recorded.  To  adopt  the 
languag:e  of  the  conrt  of  errors  In  the  case 
of  Wright  V.  Eaves,  10  Rich.  Eq.  595: 
'There  is  no  doubt  that  the  debt  to  secure 
wliich  the  mortgage  was  given  remains. 
*  •  •  As  a  general  rule  the  security  [the 
mortgage]  ought  to  be  regarded  as  co-ex- 
istent with  the  debt,' — and  in  Nichols  v. 
Briggs,  18  S.  C.  4S4,  'the  lien  lasts  as  long 
as  the  debt.'  Under  the  circumstances 
and  facts  of  this  case,  it  seems  to  me  that 
there  is  In  the  act  in  question  neither  an 
expressed  purpose  nor'  anuneqnivocal  and 
unavoidable  implication  from  the  words 
of  the  statute,  taken  by  themselves,  and 
in  connection  with  the  subject-matter  and 
the  occasion  of  the  enactment,  admitting 
of  no  reasonable  doubt,  but  precluding  all 
question  as  to  such  intention,'  (End. 
Interp.  St.  §  271,)  which  makes  the  act 
retroactive  in  its  application  to  mort- 
gages: and  that,  therefore.  It  should  not 
be  BO  construed,  and  should  not  be  held  to 
apply  in  this  case.  For  authorities  in  our 
state  on  this  point,  see,  among  others,  Ex 
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parte  Grabam,  13  Rich.  Law, 283,  In  which 
it  was  said 'that  statutes  are  not  to  be 
construed  retrospectively,  orso  as  to  have 
a  retroactive  effect,  nnlCHS  it  sliall  clearly 
appear  that  It  was  so  Intended  by  the  leg 
Islature;  and  not  even  then  If  by  such 
constraction  the  act  would  divest  vested 
rights.'  Nichols  v.  Briggs,  18  S.  C.  481; 
State  V.  Plnckney,  22  S.  C.  504.  To  hold 
that  the  act  has  such  retroactive  effect 
as  to  mortgages  executed  before  its  passagu 
would,  I  think,  'affect  a  vested  right  rest- 
ing In  contract,'  by  'limiting  the  duration 
of  the  lien  of  such  mortgage'  as  fixed  by 
the  law  at  the  time  the  contract  was  en- 
tered into,  which  would  not  be  constitu- 
tional. In  the  case  of  Henry  v.  Henry 
the  court  held  'that  the  object  of  the  act 
was  not  to  limit  the  duration  of  such  liens, 
but  simply  to  declare  [and  it  is  noticeable 
that  such  was  the  word  used  in  the  title] 
what  should  be  the  evidence  of  such  pay- 
ment or  new  promise  aswould  be  sufficient 
to  rebut  the  presumption  of  payment,' 
and  on  this  gronnd  held  it  notto  be  uucon- 
etitutional.  A  judgment  being  payable 
at  Its  date,  the  presumption  of  payment 
arises  20  years  after  its  entry ;  but  a  mort- 
gage secures  a  debt  payable  after  Its  date, 
and  the  presumption  of  payment  does  not 
arise  until  20  years  after  the  date  at  vi  hich 
the  debt  is  payable.  But  It  this  was  '  the 
object '  of  the  act,  how  can  the  act  apply 
in  a  case  like  this,  in  '«v  hich  there  Is  no  pre- 
sumption of  payment  to  be  rebutted? 
Other  arguments  were  urged  by  the  solic- 
itor for  the  plaintiff,  but  I  think  it  uuneces- 
sary  to  go  further  into  the  argument,  or 
to  do  more  than  state  the  conclusion  at 
which  I  have  arrived,— that  the  plaintiff's 
mortgage  constitutes  the  first  lien,  to  be 
first  paid  out  of  the  funds  in  my  hands, 
and  I  so  recommend. 

"Second.  The  judgment  of  Joseph  W. 
Harrisson.  The  evidence  hei-ewith  filed 
shows  that  this  judgment  was  for  the  in- 
diridunl  debt  of  Adam  B.  Glover,  who 
died  2«th  May,  1867,  and  was  entered  up 
against  Annie  B.  Glover,  his  widow  and 
administratrix,  on  16th  July,  1869,  foi 
5177.81.  John  H.  Renneker,  the  survivor 
of  Kenneker  &  Glover,  instituted  proceed- 
ings in  the  court  of  common  pleas,  18th 
March,  1868,  to  which  the  administratrix 
and  heirs  and  distributees  of  Adam  B. 
Glover  were  parties,  for  the  settlement  of 
the  affairs  of  thepartnership  of  Renneker  & 
Glover.  Under  and  in  pursuance  of  a  de- 
cree in  said  cause,  filed  2:id  January,  1871, 
William  J.  Gayer,  special  referee, conveyed 
a  lot  at  the  comer  of  Concord  and  Inspec- 
tion streets,  part  of  the  partnership  prop- 
erty, to  Mrs.  Annie  B.  Glover,  widow  of 
said  Adam  B.  Glover,  and  their  children, 
freed  and  discharged  from  all  partnership 
debts,  and  the  remaining  real  estate  of 
the  partnership,  including  the  lot  at  the 
comer  of  King  and  Queen  streets,  mort- 
gaged by  Renneker  &  Glover  to.\mslnck  & 
Co.,  (and  which  has  been  sold  under  the 
order  in  this  case,)  to  John  H.  Renneker, 
the  surviving  partner,  subject  to  all  part- 
nership debts  of  Renneker  &  Glover.  I  am 
of  opinion  that  the  lien  of  this  Judgment 
was  transferred  from  the  property  con- 
veyed to  John  H.  Renneker,  subject  to  the 
partnership  debts,  to  the  lot  conveyed  to 


Mrs.  Annie  B.  Glover  and  children,  freed 
and  discharged  from  the  partnership  debts. 
(Riley  v.  Gaines,  14  S.C.  457,)  and  that  this 
judgment  creditor  is  not  entitled  to  re- 
ceive any  part  of  the  fund  in  my  bands, 
and  I  so  respectfully  recommend. 

•'  Third.  The  estate  of  Hannah  Enston. 
The  judgment  recovered  by  Hannah  En- 
ston on  10th  May,  l872,  upon  the  bond  of 
Renneker  &  Glover  did  not,  in  my  opinion, 
constitute  a  lien  upon  the  lot,  the  pro- 
ceeds of  which  are  to  be  now  apportioned. 
Subsequently,  on  12th  May,  1877,  Hannah 
Enston  instituted  pi-oceedingsln  this  court 
against  John  H.  Renneker,  survivor,  to 
foreclose  the  mortgage  of  a  lot  on  the 
west  side  of  King  street,  given  by  Ren- 
neker &  Glover  to  secure  the  same  bond 
upon  which  the  above-mentioned  judg- 
ment was  recovered  in  1872.  To  this  ac- 
tion Joseph  W.  Harrisson,  as  a  judgment 
creditor,  was  a  party.  The  mortgage 
property  was  sold,  the  proceeds  applied 
to  the  debt,  and  on  the  15th  July,  1881, 
a  judgment  and  money  decree  for  the  de- 
ficiency, viz.,  f4,7l4.08,  with  Interest  from 
26th  March,  1878,  was  entered  and  en- 
rolled. It  has  been  contended  before  me 
that  this  decree  for  the  deficiency,  enrolled 
15th  July,  1881,18  void  because  of  the  judg- 
ment upon  the  bond  secured  by  the  mort- 
gage recovered  in  1872,  and  the  case  of  An- 
derson V.  Pilgram,  30  S.  C.  499,  9  S.  E. 
Rep.  587,  is  relied  upon  in  support  of  the 
position.  In  that  case  it  was  held  that 
'a  mortgagee  cannot  maintain  an  action 
at  law  on  bis  debt  while  at  the  same  time 
he  is  prosecuting  an  action  in  chancery  for 
the  foreclosure  of  his  mortgage  and  for 
judgment  for  deticieucy.'  '  The  mortgagee 
should  not  be.  permitted  to  harass  his 
debtor  by  two  suits  at  the  same  time, 
both  tending  to  thesame  result.'  But  the 
defendant  Renneker,  who  was  a  party  to 
and  filed  an  answer  In  the  foreclosure  suit, 
set  up  no  such  ground  of  objection,  and, 
it  being  a  privilege  of  the  debtor  which 
should  be  ple'ided,  (as  it  was  in  Anderson 
V.  Pilgram,)  and  which  he  waived,  I  do 
not  see  that  it  can  be  set  up  by  a  third 
person  against  the  validity  of  the  Judg- 
ment and  decree.  It  was  urged  that  the 
court  was  without  jurisdiction  to  make 
the  decree,  but  I  do  not  consider  that  the 
case  of  Anderson  v.  Pilgram  sustains  that 
position.  I  therefore,  consider  that  the 
money  decree  enrolled  on  15th  July,  1881, 
constituted  a  valid  lien  upon  the  lot  sold 
in  this  case,  which  was  subsisting  when 
this  action  was  instituted,  (15th  March, 
1888,)  and  would  be  entitled  to  receive  any 
portion  of  the  proceeds  of  the  sale  of  said 
lot  which  might  remain  after  the  payment 
of  the  mortgage  debt  of  the  plaintiff, 
which  I  consider  a  prior  lien,  unless  the 
claimant  under  the  tax-title  is  Iield  to 
have  a  prior  claim. 

"Fourth.  T.  W.  Bacot,  assignee  of  John 
H.  Renneker,  Jr.  .4s  before  stated,  the  as- 
signee, made  a  party  defendant  by  order 
in  this  case,  with  leave  to  contest  the 
claims  of  the  judgment  creditors,  claims 
under  a  tax-title.  John  H.  Renneker,  Jr., 
held  under  a  conveyance  from  the  city 
council  of  Charleston, dated  10th  January. 
1882,  (and  by  his  assignment  for  benefit 
of  creditors,  dated  30tb  June,  1888,  con- 
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Teyed  to  T.  W.  Bacot,  assignee.)  The  cJty 
conncil  of  Charleston  held  under  deed  from 
the  commissioners  of  the  sinking  fund  uf 
the  state  of  South  Carolina,  dated  20tb 
July,  1S81.  These  two  several  deeds  have 
been  produced  and  proved,  and  are  filed 
with  the  testimony.  The  question,  upon 
whom  rested  the  burden  of  proof  as  to  the 
validity  of  the  tux-title?  was  elaborately 
and  ably  argued;  the  solicitor  for  the 
judgment  creditors  contending  that  the 
claimant  under  the  deed  f^om  the  commis- 
sioners of  the  sinl(ing  fund  must  show  the 
validity  by  proving  that  all  the  require- 
ments of  the  tax  laws  were  dnly  complied 
with,  as  held,  in  State  v.  Thompson,  18  S. 
C.  538,  while  the  solicitor  tor  the  assignee 
contended  that  this  rule  is  confined  to 
contests  between  the  bolder  of  the  tax- 
title  and  the  original  owner,  or  one  who 
claims  under  him,  and  that  a  Judgment 
creditor  whose  claim  is  adverse  to  the 
original  owner  has  upon  him  the  burden 
of  proof  that  the  tax-title  is  invalid.  I  do 
not  thinlt  it  necessary.  In  this  case,  to 
make  a  ruling  upon  the  point,  because  the 
evidence  has  been  produced  before  me  as 
to  all  the  steps  taken  upon  which  the  tax- 
title  rests,  and  it  is  not  material  by  whom 
it  was  offered.  It  the  evidence  shows  that 
all  the  requirements  of  the  law  were  com- 
plied with,  the  tax-title  Is  good;  it  that 
such  requirements  have  not  been  complied 
with,  the  tax-title  is  not  good.  This  re- 
port has  been  necessarily  so  long  that  I 
must  confine  it,  so  far  as  relates  to  'the 
tax-title,'  to  such  tacts  and  conclusions 
of  law  as  are  snfHcient,  in  my  opinion,  to 
decide  the  question  of  its  validity,  al- 
though the  entire  testimony  offered  on 
both  sides  is  herewith  filed.  The  lot  cov- 
ered by  the  tax-title  was  charged  with 
$13.56  for  taxes  (this,  apparent!  includ- 
ing costs  and  penalties)  for  the  fib^^l  year 
commencing  1st  November,  1877.  in  name 
of  John  n.  Benneker.  Tliese  taxes,  not 
having  been  paid,  were  advertised  as  'de- 
linquent' by  the  county  auditor  for  sale 
on  6th  day  of  January,  1879.  The  adver- 
tisement was  headed  thus:  'In  accord- 
ance with  instructions  from  the  comptrol- 
ler general,  I  hereby  publish  the  list  of  de- 
linquent lands  of  Charlestcm  county  for 
the  tax  year  1877,  as  reported  to  me  by  the 
county  treasurer.'  "ThlH  advertisement 
was  dated  26th  December,  1878,  and  was 
published  on  28th  December,  1878,  and  on 
4th  January,  1879.  The  sale  took  place 
on  6th  January,  1879,  and  the  property, 
for  want  of  bidders,  was  knocked  down 
to  the  state.  The  same  property  was  ad- 
vertised for  sale  as  'forfeited  land,'— the 
advertisement,  being  dated  20th  August, 
1879,  was  published  on  21st  August,  1879, 
— and  in  accordance  with  said  advertise- 
ment was  ottered  for  sale  on  21st  October, 
1879.  as  '  under  section  .3  of  an  act  entitled 
"  An  act  to  determine  the  manner  of  dis- 
posing of  lands  purchased  by  the  state  for 
taxes,"  approved  23d  September,  1868.' 
At  the  time  advertised  the  lot  was  offered 
fur  sale,  and  for  want  of  bidders  It  was 
knocked  down  to  the  estate,  entered  on 
the  books  of  the  county  auditor,  and  was 
turned  over  to  the  sinking  fund  commis- 
sion 5th  April.  1881.  Upon  the  legality  and 
sufficiency  of  these  several  proceedings,  an- 


terior to  the  conveyance  by  the  commis- 
sioners of  the  sinking  fund  to  the  city 
council  of  Charleston,  (20th  July,  1881.) 
the  validity  of  the  tax-title  depends. 

"The  testimony  shows  that  no  execu- 
tion or  distress  warrant  to  collect  the  tax 
from  personal  property  was  ever  issued  in 
this  case;  the  reason  assigned  by  the  of- 
ficials being  that  the  owner  of  the  lot, 
John  E.  Renneker,  made  no  return  of  per- 
sonal property  for  the  fiscal  year  1877,  and 
that  it  was  not  customary  to  issue  exe- 
cutions where  there  was  real  estate 
charged  with  the  taxes,  and  no  return  of 
personal  property.  The  laws  governing 
the  assessment  and  collection  of  taxes  for 
the  fiscal  year  1877,  by  which  this  tax-title 
mast  be  tested,  were  Rev.  St.  1873,  tit.  3,  c. 
18,  (General  Tax  Act  of  1874, 15  Sess.  Laws, 
p.  731;)  the  act  to  amend  the  same,  (15 
Sess.  Laws,  979;)  act  to  raise  supplies  for 
the  fiscal  year  1877,  approved  March  22, 
1878,  (16  Sess.  Laws,  549;)  and  the  act  to 
amend  the  general  tax  law,  approved 
March  22, 1878,  (16  Sess.  Laws,  559.)  The 
evidence  further  shows  that  the  'delin- 
quent land  sale' tor  the  taxes  of  1877  did 
not  take  place  on  the  day  fixed  by  statute, 
viz.,  first  Monday  in  December,  1878,  but 
on  6th  January,  1879.  Section  9  of  the  act 
of  March  22.  1878,  provides:  ' If  any  of  the 
duties  heroin  required  to  be  performed  on 
or  before  certain  days,  by  any  officers  here- 
in named,  cannot,  for  want  of  proper  time 
or  other  causes,  beso  performed,  the  comp- 
troller Keneral,  with  the  approval  of  the 
governor,  may  extend  the  time  tor  the  per- 
formance of  the  same,' etc.  The  testimony 
of  W.  G.  Bason,  county  auditor,  shows 
that'tiie  sale  of  delinquent  lands  on  6th 
January,  1879,  was  in  pursuance  of  in- 
structions of  the  comptroller  general,  in 
a  letter  addressed  to  htm,  dated  18th  De- 
cember. 1878,  as  follows:  "In  regard  to 
delinquent  lands,  it  you  have  not  already 
done  so,  you  had  best  proceed  to  give  the 
notice  of  Kale  two  weeks,  as  required  by 
law.  Make  the  sale  for  a  period  not  later 
than  first  Monday  in  January,  or  earlier, 
if  you  can  comply  with  the  law."  Signed, 
"Winthrop  Williams,  for  Comptroller  Gen- 
eral,"— written  on  official  paper  of  the 
comptroller  general's  office.  There  is  no  in- 
dorsement on  the  paper  by  the  governor.' 
Mr.  Eason  further  testifies  that '  Winthrop 
Williams  is,  and  was  on  18th  December, 
1878,  clerk  of  the  comptroller  general,  in 
chargeof  thetaxdepartment.  I  frequently 
received  instructions  from  the  comptroller 
general  signed  by  the  clerk.' 

"I  am  of  opinion  that  the  laws  under 
which  the  tuxes  tor  1877  were  levied  re- 
quired the  county  treasurer  to  first  en- 
deavor to  collect  said  taxes  from  personal 
property,  and  that,  having  failed  to  com- 
ply with  this  requirement  of  the  law,  the 
proceedings  by  which  the  property  was 
offered  for  sale  as  delinquent  lands  were 
illegal  and  void,  and  the  alleged  forfeiture 
to  the  state  was  without  authority.  It 
is  conceded  that  the  delinquent  land  sale 
tor  the  taxes  of  1877  did  not  take  place  on 
the  day  fixed  by  statute,  but  it  is  con- 
tended that  the  sale  was  nevertheless 
valid  by  reason  of  the  order  of  the  comp- 
troller general  to  the  county  auditor,  be- 
fore stated.    Even  assuming  that  the  sec- 
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tlon  of  the  act  of  1878  before  quoted  was 
applicable  to  the  proceedings  for  the  col- 
lection of  the  taxes  of  the  flscul  year  com- 
meiiclDg  Ist  November,  1877,  and  that  the 
approval  of  the  governor  Is  to  be  pre- 
sumed In  the  absence  «>f  testimony  on  the 
subject,  (neither  of  which  Is  admitted  by 
the  solicitor  for  the  judgment  creditors,) 
I  do  not  thinlj  that  the  comptroller  gen- 
eral had  the  authority  to  order  this  sale 
after  the  time  for  the  sale  fixed  by  statute 
had  pasKed.  His  authority  was  only  to 
extend  the  time  for  the  performance  of  the 
duties  of  certain  offlcere  where  they  can- 
not be  performed  on  the  days  required  to 
be  performed  for  want  of  proper  time  or 
other  causes;  and  the  direction  to  sell  on 
a  different  day,  given  after  the  day  fixed 
by  law  had  passed,  cannot,  I  thinic,  be 
proi)erly  considered  as  an  extension  of  the 
time,  and  therefore  not  authorized  by  the 
act.  I  think  the  auditor's  duty,  under 
the  circumstances  of  the  case,  wan  to  have 
carried  forward  the  delinquent  lands  to 
the  delinquent  land  list  of  the  next  fiscal 
year.     Section   112,    Act    Sept.    15,   1868, 

il4  Sess.  Laws,  p.  60;)  section  1U5,  Act 
larch  19, 1874,  (15  Sess.  Laws,  p.  769. )  See, 
also,  Roddy  v.  Purdy,  10  8.  C.  187,  and 
Dougherty  v.  Crawford.  14  S.  C.  629. 

"Several  other  grounds  of  objection  to 
the  validity  of  the  tax-title  were  urged  by 
the  solicitor  for  the  Judgment  creditors: 
(1)  That  the  requirements  of  the  law  in 
relation  to  the  county  board  of  equaliza- 
tion had  not  been  com  piled  with.  (2)  That 
the  advertisement  of  the  delinquent  land 
sale  was  published  on  two  successive 
weelcs.less  than  fourteen  days,  and  not  for 
two  weeks,  as  required  by  law.  (8)  That 
thesale  by  the  sinking  fund  commission  to 
the  city  council  was  not  made  at  auction. 
(4)  That  the  conveyance  by  thecummis- 
sioners  of  the  sinking  fund  to  the  city  of 
Charleston  was  signed  by  only  three  of  the 
five  commissioners.  (6)  That  said  deed 
was  not  under  the  great  seal  of  the  state. 
Being  of  opinion  that  for  the  reasons 
hereinbefore  given  the  property  In  ques- 
tion was  never  legally  forfeited  to  the  state, 
and  that  all  the  subsequent  steps  were 
therefore  inoperative,  and  the  tax-title 
void,  it  is  not,  I  think,  necessary  to  pass 
upon  these  objections;  but,  that  the  solic- 
itor presenting  them  may  have  the  most 
convenient  mode  of  bringing  them  to  the 
attention  of  the  court  by  exceptions  to 
my  report,  I  report  that,  in  my  judgment, 
none  of  the  five  grounds  above  stated 
are  sufficient  to  make  the  tax-title  void. 
I  respectfully  recommend  that  the  bal- 
ance in  my  hands  subject  to  the  order  of 
the  court— ?1, 627.01— be  applied  first  to 
the  payment  of  such  costs  of  the  action 
as  determined  by  the  court  to  be  so  pay- 
able except  the  costs  of  the  answers  of 
the  defendants  Joseph  W.  Harrisson  and 
W.  E.  Butler,  executor  of  Hannah  Enaton, 
to  the  original  complaint,  which  are  to  be 
paid  by  the  plaintiff  in  accordance  with 
the  order  giving  leave  to  the  plaintiff  to 
amend  the  complaint,  filed  10th  September, 
1888.  and  the  costs  of  the  defendant  John 
B.  Glover,  which  are  to  be  paid  by  the 
platntlfl  in  accordance  with  the  order  dis- 
missing the  complaint  as  against  the  said 
John  B.  Glover,  filed  10th  September,  1888. 


The  amount  due  upon  the  bond  secured 
by  the  mortgage,  with  Interest  to  date, 
is  $4,210.97  an  appears  by  a  statement 
herewith  filed,  and  I  respectfully  recom- 
mend that  the  balance  in  my  hands,  after 
payment  of  costs,  be  paid  to  the  plaintiff 
on  account  of  said  debt." 

T.  W.Bacot,tnr  appellant.  L.  de  B.  Mc- 
Crady,  forclaiirant  under  tax-title,  appel- 
lant. J.  F.  F/c&en,  for  judgment  creditors, 
respondents. 

McIvER,  J.  The  full  and  clear  state- 
ment of  the  factn  in  this  case  by  Mr.  Miles, 
the  master,  in  his  two  reports,  whlcb 
should  be  embraced  in  the  report  of  the 
case,  relieves  us  of  the  necessity  of  going 
into  any  detailed  statement  of  the  facts, 
and  we  will  therefore  confine  oureelves  to 
a  consideration  of  the  questions  raised 
by  this  appeal,  calling  attention  to  such 
facts  only  as  are  necessary  to  a  proper 
understanding  of  the  points  now  Involved. 

The  general  question  Involved  Is  as  to 
the  priority  of  the  liens  or  claims  of  the 
several  parties  upon  a  certain  lot  in  the 
city  of  Charleston,  or,  rather,  the  proceeds 
of  the  sale  thereof  in  the  hands  of  the  mas- 
ter. The  plaintiff  claims  the  first  lien  un 
der  a  mortgage  executed  on  the27tb  of 
March.  1867,  given  to  secure  the  payment 
of  a  bond  of  like  date,  payable  in  three  In- 
stallments, at  six,  nine,  €ind  twelve 
months  from  the  date  thereof,  upon  which 
a  payment  was  indorsed  on  the  7th  of 
April,  1368.  This  mortgage  was  duly  re- 
corded, and  Is  now  held  by  the  plaintiff 
under  successive  assignments  from  the 
original  mortgagees  and  their  assignee; 
the  first  bearing  date  6th  of  January,  1S82, 
and  the  second,  9th  of  January,  1882.  The 
defendant  William  E.  Butler,  aa  executor 
of  Hannah  Enston,  denying  the  lien  of  tlie 
said  mortgage,  claims  the  first  Hen  under 
two  judgments  recovered  by  said  Hannah 
against  the  mortgagor,  one  entered  16th 
of  May,  1872.  and  the  other  1.5th  of  July, 
18S1.  The  defendant  T.  W.  Bacot,  as  as- 
signee as  aforesaid,  ntcognlzing  the  pri- 
ority of  the  plaintiff's  mortgage,  claims 
under  a  tax-title,  derived,  as  he  alleges, 
through  regular  proceedings  to  sell  the 
property  for  the  non-payment  of  taxes  as- 
sessed thereon  for  the  fiscal  year  1877, 
which,  being  subsequent  to  the  lien  of  the 
mortgage,  Us  precedence  must  he  acqui- 
esced In,  but,  being  prior  to  the  entry  of 
the  second  judgment  recovered  by  Mrs. 
Enston,  (It  being  aoncedcd  that  the  first 
judgment  never  had  u  lien,)  the  tax-title 
takes  precedence  of  the  Judgment.  The 
validity  of  the  lien  of  the  mortgage  is 
assailed  upon  the  ground  that  more  than 
20  years  having  elapsed  after  Its  date  be- 
fore this  action  was  commenced  (15th  of 
March,  18X8)  to  foreclose  this  mortgage, 
and  neither  the  original  mortgagees  nor 
the  assignees  having  caused  "to  be  record- 
ed upon  the  record  of  such  mortgage 
•  •  •  a  note  of  some  payment  on  ac- 
count, or  some  written  acknowle<lgment 
of  the  debt  secured  thereby,"  the  Hen  had 
expired  under  the  provisions  of  the  act  of 
1879.  now  incorporated  in  the  General 
Statutes  as  section  1831.  It  is  claimed, 
however,  on  behalf  of  the  plaintiff,  that 
the  requirement  of  this  statute  that  some 
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note  of  payment  on  account  or  written  ac- 
knowiedgmeDt  of  tbe  debt  Bhould  be  re- 
corded upon  the  record  of  the  mortgage 
was  Rabstantially  complied  with  by  tbe 
recording  of  tbe  assignment  from  tbe  orig- 
inal mortgagees  to  Benneker.  the  Interme- 
diate bolder,  npon  tbe  record  of  tbe  mort- 
gage, before  the  expiration  of  tbe  20  years 
from  the  date  of  the  mortgage.  But  we 
cannot  accept  that  view.  That  assign- 
ment was,  certainly,  neither  a  note  of  pay- 
ment nor  a  written  acknowledgment  of 
tbe  debt.  It  was  tbe  act  of  tbe  ansignee 
merely,  and,  so  far  as  appears,  tbe  mort- 
gagor knew  nothing  about  it;  while  the 
statute  manifestly  contemplates  that  the 
record  of  tbe  mortgage  should  show  some 
act  of  the  mortgagor  recognizing  tbe  con- 
tinual validity  of  tbe  mortgage.  Assum- 
ing,  then,  as  we  must  assume,  that  this 
provision  of  tbe  statute  was  not  complied 
with,  the  real  question  is  whether  this 
statute  WSL»  Intended  to  apply  to  mort- 
gages executed  prior  to  the  enactment  of 
that  law ;  and,  if  so,  whether  it  was  com- 
petent for  tbe  legislature  to  pass  such  an 
act.  Tbis  is  a  very  Important  question, 
and  far-reacbing  in  its  effects :  for,  as  was 
suggested  in  tbe  argument  for  plaintiff,  if 
tbe  view  taken  by  the  circuit  court  should 
prevail,  then  it  would  be  possible,  and 
perhaps  not  improbable,  that  a  mortgage 
might  lose  its  lien  before  any  right  of  ac- 
tion to  enforce  it  could  arise.  If  a  mort- 
gage debt  should  be  made  payable  more 
than  20  years  after  tbe  date  of  the  mort- 
gage, as  is  known  to  be  tbe  case  with 
mortgages  on  railroads,  then  the  lien 
would  be  lost  before  any  righ  t  of  action 
could  arise,  unless,  perhaps,  there  had 
been  default  in  the  payment  of  interest  in 
tbe  mean  time. 

Our  first  inquiry  is  whether  tbe  legisla- 
ture intended  tbis  statnte  to  have  a  retro- 
active operation,  so  far  as  mortgages  arc 
concerned.  The  rule  that  a  statute  will 
never  be  given  such  a  construction,  unless 
it  is  required  by  tbe  exprBus  words  of  the 
Btatuteor  mnstueceHsarily  be  implied  from 
such  words,  is  too  well  settled  to  need  the 
citation  of  any  authority  to  support  it. 
Now.  it  is  quite  certain  that  there  are  no 
express  words  in  the  statute  evidencing 
an  Intention  that  it  should  be  retroactive, 
and  we  are  unable  to  discover  anything 
in  tbe  language  used  necessarily  implying 
such  an  intention,  so  far  as  mortgages  are 
concerned.  It  is  true  that  in  tbe  case  of 
Henry  v.  Henry,  31  S.  C.  1,  9  S.  E.  Bep.  726, 
it  WHS  held  that  such  an  intention  was 
necessarily  implied,  so  far  as  Judgments 
were  concerned;  but  that -was  solely  be- 
cause it  was  absolutely  necessary  to  give 
tbe  act  such  a  construction  as  to  Judg- 
ments, 88  otherwise  the  act  would  have 
been  entirely  nugatory  in  that  respect ;  tor 
tbelegislature  manifestly  intended  to  make 
some  alteration  in  the  previously  existing 
law  as  to  the  lien  of  Judgments,  by  tbe 
statute  in  question;  and,  as  the  second 
proviso  expressly  forbade  i  ts  application  to 
tbe  lien  of  Judgments  recovered  since  the 
adoption  of  the  Code  by  tbe  express  dec- 
laration "that  nothing  herein  contained 
shall  be  construed  to  affect  the  duration 
of  the  liens  of  Judgments  as  prescribed  by 
section  310  of  tbe  Code  of  Procedure, "it 


was  absolutely  necessary,  in  order  to  give 
the  statute,  so  far  as  Judgments  were  con- 
cerned, any  eHect  at  all,  to  apply  its  pro- 
visions to  antecedent  Judgments.  But  no 
such  necessity  arises  in  the  case  of  mort- 
gages, and  therefore  there  is  no  warrant 
for  giving  the  statute  a  retroactive  opera- 
tion as  to  them.  At  first  view,  it  may 
seem  inconsistent  to  give  a  section  of  a 
statute  a  retroactive  operation  ats  to  one 
of  tbesnbjectsmentioned  therein, and  deuy 
a  similar  operation  as  to  another  subject, 
mentioned  in  the  same  section.  But  the 
inconsistency  is  seeming,  rather  than  real. 
There  can  be  no  doubt  that  it  is  entirely 
competent  forttae  court  to  declareone  por- 
tion of  a  statute  unconstitutional,  and  at 
the  same  time  recognize  theconstitutionali- 
ty  of  that  portion  of  the  same  statute  which 
does  not  conflict  with  any  constitutional 
provision.  Wardlaw  v.  Buzzard,  15  Bich. 
Law,  158;  State v.Carew,13Blch.L,aw,498. 
So,  also,  a  statute  which  in  general  terms 
refers  to  all  contracts  may  be  declared  un- 
constitutional as  tu  certain  contracts, 
while  its  constitutionality  as  to  other  con- 
tracts may  be  recognized.  Barry  v.  Ise- 
man,  14  Bich.  Law,129,  hoard  by  theconrt  of 
errors  in  connection  with  State  v.  Carew, 
supra.  lu  State  v.  Piatt,  2  S.  C.  150.  it  wus 
held  that  one  portion  of  a  section  of  an 
act  might  be  declared  unconstitutional, 
while  another  portion  of  the  same  section 
may  be  held  free  from  all  constitutional 
objection  ;  and  the  same  doctrine  was  rec- 
ognized, though  the  point  was  not  dis- 
tinctly decided,  in  State  v.  Hagood,  18  S. 
C,  at  page  50.  The  test,  according  to 
these  two  cases  last  cited,  seems  to  be 
whetber  tbe  unconstitutional  provision 
relates  to  an  independent  matter  which 
can  be  separated  from  the  rest  of  the  sec- 
tion without  impairing  its  eflSclency  or  al> 
tering  its  terms,— whether  the  portion  de- 
clared unconstitutional  was  capable  of  be- 
ing the  subject  of  a  separate,  independent 
act.  In  this  connection  a  remark  made  by 
Hawkins,  J.,  in  delivering  the  opinion  of 
the  court  in  Wardlaw  v.  Buzzard,  supra, 
seems  quite  pertinent:  "It  was  not  con- 
teded  seriously  that  if  one  part  of  an  act 
was  unconstitutional  it  vitiated  the  whole, 
or  that  tlw  same  section  ml/fbt  not  he  un- 
ccnstitntionnl  as  affecting  any  [oue?'\  clams 
of  cases,  and  constitutional  as  to  others.  " 
(Italics  ours.)  Upon  the  same  principle 
we  see  no  reason  why  one  portion  of  a 
section  of  a  statute  dealing  with  one  sub- 
ject may  not  be  declared  retroactive,  from 
the  necessity  of  the  case,  while  another 
portion  of  theriame  section,  dealing  with 
adistinct  and  different  subject,  as  to  which 
no  such  neceasity  arises,  may  not  be  con- 
strued as  prospective  only.  It  is  mani- 
fest that  this  section  waH  dealing  with 
two  entirely  distinct  and  different  subjects, 
either  one  of  which  might  have  been  omit- 
ted or  obliterated  without  in  any  way  af- 
fecting the  efficiency  of  the  provisions  of 
the  statute  as  to  the  other.  Either  might 
have  been  made  the  subject  of  a  separate 
act.  There  was  no  such  connection  be- 
tween them  as  required  that  the  statute 
should  be  construed  alike  asto  botb.  Por 
example,  there  was  nothing  to  prevent  the 
statutefrom  being  construed  constitution- 
al as  to  Judgments,  and  unconstitutional 
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as  to  mortgagee,  or  vice  versa.  And  eo 
we  think  tbere  is  nothing  to  prevent  the 
fitatutefrom  beingconstrued  retrospective- 
ly as  to  judgments, especially  when  such  a 
couHtruction  is  demanded  by  the  necessity 
of  the  case,  and  prospectivfly  as  to  mort- 
gages, where  no  such  necessity  exists.  It 
seems  to  as,  therefore,  that  the  act  of  1>)79, 
now  incorporated  in  the  General  Statutes 
as  section  1831, cannot  be  construed  as  ap- 
plying to  a  mortgage  executed  anteriorto 
the  date  of  that  act,  and  that  the  circuit 
judge  erred  In  holding  otherwise. 

Under  this  view,  the  question  whether  it 
was  competent  for  the  general  assembly 
to  pass  such  an  act  giving  to  It  a  retro- 
active operation  cannot  arise,  and  will 
not  be  considered;  tor  it  is  a  delicate  mat- 
ter for  the  court  to  declare  an  act  of  the 
legislature  void  for  Dnconstltutionality, 
and  it  should  not  be  done  unless  necessa- 
ry to  the  decision  of  a  case.  Wo  therefore 
must  decline  to  express,  or  even  intimate, 
any  opinion  npon  this  grave  question. 
Having  reached  this  conclusion,  the  other 
questions  raised  are,  practically,  of  no  im- 
portance, for  it  is  manifest  thatthefundin 
controversy  will  not  be  sufficient  to  sat- 
isfy the  mortgage  debt,  which  we  hold  is 
the  first  lien  thereon ;  hut  as  these  ques- 
tions have  been  made  and  may  be  regard- 
ed as.lmportant,  we  will  proceed  to  dispose 
of  them. 

First,  as  to  the  Enston  jodgment.  It 
seems  that  the  debt  upon  which  this  judg- 
ment was  recovered  was  evidenced  by  a 
bond  secui-ed  by  a  mortgage  on  property 
other  than  that  now  in  question,  and  that 
an  ordinary  action  at  law  on  the  bond 
was  brought,  which  culminated  in  a  Judg- 
ment, entered  16th  of  May,  1872.  which,  un- 
der the  provisions  of  the  Code,  had  no 
lien;  and  no  steps  appear  to  have  been 
taken  to  give  It  a  lien.  Subsequently, 
however,  Mrs.  Enston  commenced  pro- 
ceedings to  foreclose  the  mortgage,  which 
resulted  in  a  judgment  of  foreclosure,  un- 
der which  the  mortgaged  premises  were 
sold,  and,  after  applying  the  proceeds  of 
sale  to  the  mortgage  debt,  there  remained 
a  balance  due  thereon,  and  a  judgment  for 
the  deficiency  was  entered  15th  of  July, 
■  1881.  It  being  conceded  thatthe  judgment 
nn  the  bond,  obtained  in  the  action  at 
law,  and  entered  16th  of  May,  1872,  never 
had  a  lien,  the  only  question  is  as  to  the 
validity  of  the  judgment  obtained  in  the 
proceedings  to  foreclose  the  mortgage  for 
the  balance  left  nnpald  by  the  proceeds  of 
the  sale  of  the  mortgaged  premises, 
which  was  entered  15th  of  July,  1881,  after 
the  lien  for  the  unpaid  taxes  of  1877  had 
been  fixed  upon  the  property,  as  claimed 
by  the  holder  of  the  tax-title.  It  is  con- 
tended that  the  judgment  of  15th  of  July, 
1881,  was  void,  because  Mrs.  Enston,  the 
plaintUt  In  that  judgment,  had  previously 
obtained  a  judgment  for  the  same  debt  in 
the  action  at  law  on  the  bond;  and<the 
case  of  Anderson  v.  Pllgram,  30  S.  C.  499, 
9  S.  E.  Bep.  587,  Is  relied  on  to  sustain 
this  proposition.  All  that  case  holds  is 
that  a  mortgagee  cannot  maintain  an  ac- 
tion at  law  on  bis  debt,  while  at  the  sume 


time  he  is  prosecuting  an  action  in  chan- 
cery for  the  foreclosure  of  bis  mortgage, 
and  claiming  judgment  for  any  deficiency 
that  may  arise  from  the  insufficiency  of 
the  proceeds  of  the  sale  of  the  mortgaged 
premises  to  pay  the  mortgage  debt.  But 
the  pendency  of  another  action,  or  the  pre- 
vious recovery  of  judgment,  for  the  same 
debt  is  a  defense  which  must  be  pleaded 
and  proved,  like  any  other  defense,  and  if 
it  is  not  so  pleaded  and  proved  there  is 
nothing  to  prevent  the  court  from  render- 
ing judgment  in  the  second  action.  If  one 
is  sued  upon  a  note  to  which  his  name  has 
been  forged,  or  which  has  been  paid,  and 
be  fails  to  set  up  and  prove  the  forgery 
or  payment,  whereby  judgment  is  recov- 
ered against  him,  neither  he  nor  any  one 
else  can  afterwards  assail  such  judgment 
upon  the  gronnd  that  the  note  was 
forged,  or  had  been  paid.  Fraser  v.  City 
Council,  19  S.  C.  384.  It  is  not,  as  seems 
to  be  supposed,  a  matter  of  jurisdiction; 
and  there  is  nothing  in  the  case  of  Ander- 
son V.  Pllgram,  supra,  to  warrant  such  an 
idea.  It  is  a  mere  matter  of  defense,  and, 
if  not  pleaded  and  proved  at  the  proper 
time,  it  cannot  be  urged  afterwards,  either 
by  the  defendant  in  the  case  or  any  one 
else;  for  the  judgment  is  conclusive. 
Even,  therefore,  if  it  should  be  conceded 
(as  to  which,  however,  we  express  no 
opinion)  that  the  mortgagor  could  have 
successfully  defended  himself  in  the  action 
for  foreclosure  from  a  judgment  for  the 
deficiency,  yet,  not  having  done  so  when 
be  hud  the  opportunity,  be  cannot  do  so 
now,  as  he  is  concluded  by  the  judgment, 
which  became  a  valid  lien  from  the  date 
of  its  entry,  asto  bim  as  wedl  as  all  others. 

It  only  remains  to  consider  the  question 
as  to  the  tax-title.  It  being  conceded 
that  no  execution  or  distress  warrantbad 
ever  been  issued  to  enforce  payment  of 
the  taxes  in  arrear  out  of  the  personal 
property  of  the  tax-payer,  we  think  the 
question  is  concluded  bv  onr  decision  in 
Ebaugh  V.  Mullinax,  13  S.  E.  Rep.  618,  (at 
the  present  term,)  and  we  refer  to  that 
cane  for  the  reasons  npon  which  we  rest 
our  conclusion.  It  is  true  that  in  that 
case  the  question  arose  out  of  the  failure 
to  pay  the  taxes  for  the  year  1880,  while 
hero  the  taxes  in  arrear  were  those  for 
the  year  1877;  but,  as  it  is  conceded  that 
the  terms  of  the  two  acts  under  which  the 
taxes  for  those  two  years  were  levied  are 
Identical,  so  far  as  this  matter  is  con- 
cerned, the  reasoning  in  that  case  Is  ap- 
plicable here.  Without  considering  any 
of  the  other  alleged  defects  in  the  tax- 
title,  we  think  the  failure  to  issue  the  exe- 
cution against  personal  property  was 
fatal. 

The  judgment  of  this  court  Is  that  the 
judgment  of  the  circuit  court,  in  so  far  as 
it  adjudges  that  the  lien  of  the  plaintiff's 
mortgnge  has  been  destroyed  by  the  act 
of  1879,  be  reversed,  but  that  in  all  other 
respects  it  be  affirmed,  and  thatthe  case 
be  remanded  to  the  circuit  court  for  such 
further  proceedings  as  may  be  necessary. 

McGowAN,  J.,  concurs. 
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Whegler  V.  Aldekman. 

(Supreme  Court  of  SouOi  Carolina.    Sept  28, 
1891.) 

KKioiNiNe  Enfobcemest  op  Execution  —  Pbaud 

— ACTffORITY  OF  ATTOBXET. 

1.  In  an  action  to  en]oin  the  sale  of  land  on 
ezecntion  the  complaint  alleged  fraud  and  coUu- 
■ioo.  It  appeared  that  the  owner  of  certain  land 
confessed  judgment  in  favor  of  his  brother,  the 
defendant;  that  he  and  the  attorney  who  acted  in 
taking  the  judgment  represented  to  one  who  was 
about  to  advance  money  upon  a  mortgage  on  the 
land  that  the  judgment  bad  been  paid,  and  the 
attorney  then  entered  a  satisfaction  of  record 
as  attorney  of  defendant;  that,  relying  upon  such 
representations  and  satisfaction  ^  the  money  was 
loaned  on  the  mortgage;  that  plamtifl  afterwards 
purchased  the  land  at  a  sale  under  a  foreclosure 
of  the  mortgage,  and  bad  no  notice  of  defendant's 
daim;  that  defendant  afterwards,  without  no- 
tice to  plaintiff,  had  the  satisfaction  of  his  judg- 
ment set  aside,  and  sought  to  sell  the  land  on  ex- 
ecution. Held,  that  the  facts  entitled  plaintiff  to 
equitable  relief. 

2.  Although  there  was  no  direct  evidence  that 
the  attorney  was  authorized  to  satisfy  the  judg- 
ment, yet,  as  defendant  claimed  through  the  act 
of  that  attorney  in  procuring  the  judgment,  it 
will  be  presumed,  so  far  as  plaintiff  is  concerned, 
that  the  attorney  was  authorized  to  satisfy  the 
judgment. 

3.  The  finding  of  the  master  that  there  was  no 
fraud  or  collusion  is  not  conclusive,  even  though 
the  trial  court  did  not  disturb  such  finding. 

Appeal  from  common  pleas  circuit  conrt 
of  Barnwell  county;  J.H.Hcdson,  Jodge. 

Action  by  W.  G.  Wheeler  aRalnst  H.  S. 
Alderman  to  enjoin  the  sale  of  certain 
land  on  execution.  Judgment  for  plaiu- 
Ua.    Defendant  appeals.    AfBrmed. 

J.  O.  Patterson  and  Mr.  Moorman,  for 
appellant.   J.  J.  Brown,  for  respondent. 

McIvER,  J.  The  facts  out  of  which  the 
controversy  in  this  case  has  arisen  are 
substantially  as  follows:  One  Owen  Al- 
derman, the  brother  of  the  defendant 
herein,  confessed  a  judgment  to  him  for 
the  sum  of  upwards  of  $500,  which  was 
duly  entered  In  the  proppr  office  of  Aiken 
county  on  the  12th  of  March,  1885,  and 
a  transcript  thereof  was  duly  filed  in  the 
proper  office  of  Barnwell  county,  where 
the  land  which  constitutes  the  subject  of 
this  litigation  is  located,  on  the  23d  of 
November,  188.5.  Dpon  the  back  of  this 
transcript  the  following  indorsement, 
without  date,  appears :  "Received  of  the 
judgment  debtor  herein  the  full  amount  of 
the  within  judgment,  with  the  cost  and 
the  Interest  thereon,  which  Is  full  satisfac- 
tion of  the  same.  [Signed]  U.  S.  Alder- 
man. ■  Per  Jas.  E.  Davis,  PiaintlH's  Atty. " 
On  the  28th  of  December,  1885,  the  said 
Uwen  Alderman  executed  a  mortgage  on 
the  land  in  question  to  the  American  Free- 
hold Land  Mortgage  Company  of  London 
to  secure  the  payment  of  money  then  bor- 
rowed by  him  from  said  company ;  and, 
upon  default  in  the  payment  of  the  same, 
the  said  land,  on  the  otb  ot  December, 
1887,  was  sold  under  the  power  contained 
In  the  said  mortgage,  and  bought  by  W. 
G.  Wheeler,  the  plaintiff  herein.  On  the 
]lth  of  June,  1888,  the  said  H.  S.  Alder- 
man, the  defendant  herein,  but  the  plain- 
tiff in  said  judgment,  moved  for  and  ob- 
tained from  his  honor.  Judge  A.  P.  Al- 
SBiCD,  an  order  vacating  the  entry  of  satis- 
T.138.E.no.28— 43 
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faction  above  copied,  with  leave  to  issue 
execution  on  said  judgment.  This  mo- 
tion was  made  without  notice  to  the 
plaintiff  herein,  or  any  one  else,  except 
the  said  Owen  Alderman,  and  was  based 
upon  the  affidavit  of  said  H.  S.  Alderman 
that  the  entry  was  made  without  ills  au- 
thority or  knowledge,  and  that  nothing 
had,  in  fact,  been  paid  on  said  judgment. 
Under  the  execution  thus  authorized  to 
be  Issued  to  enforce  said  judgment,  the 
sheriff  of  Barnwell  ■  county  levied  upon 
the  said  land,  and  advertised  the  same 
for  sale  on  sales-day  in  July,  1888,  as  the 
land  of  said  Uwen  Alderman.  Thereupon 
the  plaintiff  commenced  this  action  to 
perpetually  enjoin  said  sale.  In  his  com- 
plaint, among  other  appropriate  allega- 
ti«>us,  the  plaintiff  alleges  that  he  baa  paid 
the  whole  amount  of  the  purchase  money 
bid  at  the  sale  under  the  mortgage,  and 
that  the  subsequent  proceedings  to  open 
the  judgment  were  Intended  as  a  fraud 
upon  him,  and  will  operate  as  such,  un- 
less he  obtains  the  relief  demanded.  The 
defendant  answered,  denying  all  fraud 
and  collusion  on  bis  part,  and  denying 
that  the  said  James  E.  Davis  ever  was  his 
attorney,  or  ever  had  any  authority  to 
receive  the  money  due  upon  said  judgment, 
or  to  enter  satisfaction  thereon.  The  tes- 
timony adduced  on  the  part  of  the  plain- 
tltl  tends  to  show  that  the  transcript  of 
Judgment  was  entered  in  Barnwell  coun- 
ty after  the  negotiations  for  the  loan  ot 
the  money  by  the  mortgage  company  had 
been  completed;  but  before  the  money 
was  made  over  to  Owen  Aldei'man  the 
agent  of  the  company  made  a  final  search 
or  the  records,  which  revealed  the  fact 
that  the  transcript  of  judgment  had  been 
entered  a  short  time  before,  whereupon 
this  fact  was  brought  to  the  attention  of 
Owen  Alderman,  who  said  the  judgment 
had  been  paid,  and  should  so  appear  up- 
on the  record;  and  the  said  James  E. 
Davis,  one  of  the  attorneys  of  record  in 
the  said  judgment,  informed  said  agent 
that  the  judgment  was  actually  paid,  and 
had  already  been  marked  satisfied  upon 
the  back  of  the  transcript  in  the  clerk's 
office,  and  that  he  would  also  make  the 
entry  of  satisfaction  upon  the  abstract  of 
judgments,  which  he  subsequently  did,  to- 
wit,  on  the  5th  of  April,  1886. 

The  testimony  on  the  part  of  the  defend- 
ant tended  to  show  that  James  E.  Davis, 
the  attorney  who  took  the  confession  of 
judgment,  and  who  Indorsed  the  entry  of 
satisfaction  on  the  record  thereof,  was 
not  the  attorney  of  H.  S.  Alderman,  who 
had  never  seen  or  had  any  communica- 
tion with  him.  but  acted  entirely  at  the  re- 
qnest  and  under  the  direction  of  Owen  Al- 
derman, who  was  his  brother-in-law; 
and  the  defendant,  in  his  testimony,  says 
that  his  brother,  Owen,  owed  him  f500, 
besides  interest,  for  money  loaned  him  on 
the  24th  of  February,  1883,  for  which  a  note 
was  then  given.  That  the  said  Owen 
promised  to  secure  him.  "He  confessed 
judgment  in  my  favor  voluntarily,  tomake 
me  secure  for  my  money ;  and  told  me  he 
had  confessed  cbu  judgment  for  that  pur- 
pose." That  no  part  thereof  has  ever 
been  paid,  either  to  defendant  or  to  any 
one  for  bim  within  bis  knowledge;  and 
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that  he  never  authorized  any  one  to  col- 
lect or  Batlsfy  said  judginent  antil  he  em- 
ployed Mr.  Patterson,  some  time  In  the 
spring  of  1S88,  to  collect  the  judgment; 
and  that  be  had  never  employed  James 
E.  Uavls,  "did  not  know  hlra,  and  had 
never  bad  any  business  transaction  with 
bim."  The  Issues  iu  the  action  having  been 
referred  to  the  master,  he  made  bin  re- 
port, finding  the  facts,  substantially,  as 
we  have  stated  them  in  the  outset  of  this 
opinion,  and  finding  as  matter  of  fact 
"that  there  was  no  fraud  or  collusion  on 
the  part  of  H.  S.  Alderman,  the  defendant 
herein."  He  found  as  matter  of  law  that 
the  piaintia  la  not  entitled  to  any  equita- 
ble relief  upon  the  ground  of  fraud,  and 
"that  plaintiff  is  not  entitled  to  eqnitable 
Interposition  by  injunction  on  the  ground 
that  the  judgment  has  been  satisfied." 
Upon  this  report,  and  the  exceptions 
thereto  filed  by  the  plaintiff,  the  case 
was  beard  by  his  honor,  Judge  Hudson, 
who  held  "that,  while  there  may  have 
been  no  collusion  on  the  part  of  tbe  Alder- 
mans,  or  corrupt  purpose  iu  their  trans- 
actions, at  the  same  time  the  loan  waa 
made  to  Owen  Alderman  upon  the  faith  of 
tbe  statements  u(  the  said  Owen  Alderman 
and  Jauies  £.  Davis,  who  acted  as  attor- 
ney for  both  parties  inobtalnlug  the  Judg- 
ment; and,  while  the  satisfaction  made 
and  acknowledged  by  said  James  E.  Ua- 
vls on  the  records  of  the  county  may  be  in- 
correct, its  effect  was  to  induce  the  lender 
of  the  money  to  make  the  loan,  and  W. 
G.  Wheeler,  the  plaintiff,  to  become  the 
purchaser  of  the  land.  To  allow  a  sale 
under  such  circumstances  would  operate 
as  a  fraud  upon  tbe  rights  of  the  party 
who  made  the  loan,  and  upon  tbe  rights 
also  of  the  plaintiff,  who  claims  under  the 
lender  of  the  raonoj."  He  further  held 
that  a  court  of  equity  "will  enjoin  a  sale 
under  execution,  although  the  purchaser 
acquires  no  title,  where  the  effect  of  such 
sale  is  to  cloud  tbe  title  of  one  who,  like 
this  plaintiff,  occupies  the  position  of  an 
innocent  purchaser  for  value  without  no- 
tice."  Judgment  was  accordingly  ren- 
dered, perpetually  enjoining  the  enforce- 
ment of  said  judgment  against, the  land  in 
question.  From  this  judgment  defendant 
appeals  npon  the  several  groundH  set  out 
in  the  record,  which  impute  error  to  the 
circuit  judge  in  holding  (1)  that  the  case 
made  by  tlie  plaintiff  entitled  him  to"equl- 
tabte  interference;"  (2)  that  Uavls  acted 
as  Httorupy  fur  both  parties  In  obtaining 
the  judgment,  and  that  H.  S.  Alderman 
was  bound  by  the  statements  made  by 
Davis  and  Owen  Alderman;  (8)  that, 
while  the  satisfaction  entered  upon  tbe 
record  of  the  judgment  may  be  incoiTect, 
.vet,  as  it  induced  plaintiff  to  become  the 
purchaser  of  tbe  land,  the  defendant  is 
thereby  estopped  by  said  entry,  aJ- 
thongh  said  Davis  acted  without  author- 
ty,  and  without  receiving  the  uiouey ;  (4) 
in  perpetually  enjoining  the  enforcement 
of  the  execution  against  tbe  land  in  ques- 
tion. 

Tbe  first  ground  raises  the  question  of 
tbe  jurisdiction  of  the  court,  and,  there- 
fore, lies  at  tbe  very  foundation  of  the 
case.  That  the  court  of  equity  has  juris- 
diction to  prevent  orremove  a  cloud  up- 


on the  title  to  land  In  certain  cases  cannot 
be  questioned.  2  Pom.  Eq.  Jur.  §  7H3;  3 
Pom.  Eq.  Jur.  J5§  1898.  1399;  High,  Inj.  5§ 
269-278.  The  inquiry,  then,  is  wliether 
this  is  one  of  the  cases  in  which  such  juris- 
diction can  be  exercised.  It  will  be  ob- 
served that  tbe  plaintiff  In  this  case  bases 
his  claim  for  protection  npon  the  ground 
that  he  Is  an  Innocent  purchaser  for  veUu- 
able  consideration  without  notice,  which 
is  peculiarly  an  equity  doctrine,  (2'  Pom. 
Eq.  Jur.  §  738;)  and  also  charges  fraud 
and  collusion  between  the  creditor, 
against  whose  judgment  he  is  seeking 
protection,  and  his  judgment  debtor.  It 
is  therefore  clearly  distinguishable  from 
the  cases  ol  Green  v.  Bank,  10  Rich.  Eq.  27; 
Brown  v.  Dickinson,  Id.  408;  Wilson  v. 
Hyatt,  4  S.C.  369;  and  Glllam  v.  Arnold,  32 
S.  C.  503,  11  S.  E.  Hep.  881.— relied  npon  by. 
appellant.  The  plaintiff  heredoes  not  rely 
upon  a  mere  legal  right  which  be  does  not 
need  the  aid  of  a  court  of  equity  to  en- 
force, as  in  the  cases  just  mentioned;  but 
his  reliance  here  Is  upon  a  pure  equity, 
which  does  require  tbe  aid  of  a  court  of 
equity  to  enforce.  The  present  case  Is 
more  analogous,  though  not  strictly  so, 
to  tbe  case  of  Martin  v.  Martin.  24  H.  C. 
446,  where  a  purchaser  of  land,  with  cove- 
nant of  warranty,  was  allowed  to  Invoke 
the  aid  of  equity  to  protect  himself  from 
a  prior  mortgage  held  by  bis  grantor. 
Tbe  fact  that  tbe  master  has  found  that 
there  was  no  fraud  or  collusion  on  the 
part  cif  H.  S.  Alderman,  which  finding  bus 
not  been  disturbed  by  the  circuit  judge,  is 
not  concluHivp;  for,  though  there  was 
no  actual  fraud  upon  tbe  part  of  H.  S.  Al- 
derman, yet,  as  the  circuit  judge  well  says, 
it  would  certainly  operate  as  a  fraud  up- 
on tbe  plaintiff,  whether  so  intended  or 
not,  to  allow  a  sale  of  the  land  under  a 
judgment  which,  at  the  time  of  plaintiff's 
purclpase,  bore  upon  the  face  of  the  record 
evidence  that  it  was  satisfied, even  though 
it  should  afterwards  be  made  to  appear 
that  the  entry  of  satisfaction  was  without 
authority. 

TbQ  second  ground  of  appeal  incorrectly 
represents  the  circuit  judge  as  holding 
that  the  defendant  herein  "  was  bound  by 
the  statements  made  by  Mr.  James  K. 
Davis  and  Owen  Alderman,  the  judgment 
debtor."  We  do  not  understand  the  de- 
cree of  the  circuit  judge  as  being  based  up- 
on any  "statements"  made  either  by  Davis 
or  the  judgment  debtor,  but  upon  the  fact 
that  Davis,  who  acted  as  the  attorney 
for  both  partien  in  obtaining  the  judg- 
ment, had  ackno (vledged  satisfaction  on 
the  record.  That  Davis  acted  as  the  at- 
torney for  both  parties  cannot  well  be  dis- 
puted in  the  face  of  the  uncontradicted  tes- 
timony that  he  prepared  the  papers,  and 
indorsed  tbe  name  of  his  firm  thereon,  as 
attomeyfor  the  plaintiff  in  said  judgment, 
and  advised  the  filing  of  the  transcript  of 
the  judgment;  and,  what  Is  much  more 
significant,  signed  the  name  of  H.  8.  Al- 
derman to  the  entry  of  satisfaction,  "per 
Jas.  E.  Davlf,  Plaintiff's  Atty.;"  and  the 
real  question  is  that  which  the  third 
ground  of  appeal  was  doubtless  Intended 
to  raise,— whether  be  had  any  authority 
so  to  act  for  H.  S.  Alderman.  While  it  ia 
quite  true  that  there  is  no  direct  evldeoca 
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that  Davis  was  ever  employed  a8  an  at- 
torney by  H.  S.  Alderman,  yet  the  fact  of 
his  having  bo  acted,  and  that.  H.  S.  Al- 
derman Is  now  claiming:  tlie  benefit  nf  his 
act,  together  with  other  circamHtances 
presently  to  be  alluded  to,  is  sufficient.  Id 
our  judgment,  tu  establisli  that  relation 
between  Davis  and  H.  S.  Alderman.  If 
the  confession  of  judgment  bad  never  been 
taken,  or  If,  afterit  was  taken  in  the  coun- 
ty of  Aiken,  the  transcript  thereof  had 
never  been  filed  In  Barnwell  county,  It  is 
Tery  obvious  that  H.  8.  Alderman  would 
bare  had  no  pretense  of  a  lien  upon  the 
plaintiff's  land ;  and  hence,  if  he  has  any 
Bucb  Hen,  he  must  claim  it  through  the 
judgment  wbicb  was  prepared  by  Davis, 
acting  as  bis  attorney;  and  he  cannot 
now  claim  the  benefit  without  assuming 
the  corresponding  burden,  at  least  so  far 
as  the  rights  of  subsequent  Innocent  pur- 
chasers are  concecrned.  As  is  said  in  1 
Pars.  Cont.  §  51:  "An  adoption  of  the 
agency  in  part  adopts  it  in  the  whole,  be- 
cause a  principal  is  not  permitted  to  ac- 
cept and  confirm  so  much  of  a  contract, 
made  by  one  purporting  to  be  bis  agent, 
as  be  shall  think  beneficial  to  himself, 
and  reject  the  remainder."  Upon  this 
principle,  H,  S.  Alderman  (;0nnot  be  per- 
mitted to  claim  the  benefit  of  the  act  done 
by  Davis  as  bis  attorney,  and  at  the  same 
time  repudiate  bis  attorneyship,  in  addi- 
tion to  this,  it  appears  from  the  defend- 
ant's own  testimony  that  when  the  mon- 
ey was  loaned  fur  whirh  the  judgment 
was  taken  it  was  on  the  promiete  of  the 
borrower  to  secure  or  make  safe  the  lend- 
er, and  that  the  judgment  was  volunta- 
rily confessed  by  Owen  Alderman  to  H.  S. 
Alderman  for  that  purpose,  and  H.  S.  Al- 
derman was  told  by  Owen  that  be  bad 
confessed  the  Judgment  in  accordance 
with  his  promise.  It  would  seem,  there- 
fore, that  H.  S.  Alderman,  when  he  loaned 
the  money  to  his  brother,  Owen,  relied  up- 
on him  to  secure  the  same,  and  when 
Owen  employed  Davis  to  take  the  con- 
fession for  the  purpose  of  carrying  out  his 
promise  he  wan  really  acting  for  the  bene- 
fit of  H.  8.  Alderman,  who  cannot  now  be 
permitted  to  a  vail  himself  of  such  benefit, 
and  at  the  same  time  repudiate  the  agen- 
cy through  which  it  was  secured.  It 
seems  to  us,  therefore,  that  Davis  must 
be  regarded  as  the  attorney  of  H.  S.  Al- 
derman in  taking  the  confession  of  judg- 
ment. If  BO,  then  he  had  authority  to  re- 
ceive the  money  due  thereon,  and  enter  sat- 
isfaction on  the  judgment.  Poole  v.  Gist,  4 
McCord,259;  Treasurers  v.  McDowell,!  Hill, 
(S.C.)  184;  Taylor  v. Easterling.lRich.Law, 
810.  It  is  very  true  that  an  attorney  has 
no  authority  to  enter  satisfaction  with- 
out the  actual  receipt  of  the  money,  and, 
as  between  the  parties,  such  an  entry  nf 
satisfaction  without  the  actual  receipt  of 
the  money  may  be  vacated  upon  a  show- 
ing to  that  effect.  But  where  the  rights 
of  third  persons  intervene  the  qupstlon  of 
estoppel  comes  in,  as  it  would  operate  a 
fraud  upon  an  innocent  purchaser  with- 
out notice  to  allow  a  judgment  which, 
when  he  purchased,  bore  upon  its  face  the 
evidenvetbat  it  was  satisfied,  to  be  opened 
and  used  as  a  lien  upon  the  property  pur- 
chased, even  though  it  sfaoold  be  after- 


wards made  to  appear  that  the  satlufac- 
tion  was  Improperly  entered.  See  City 
Council  V.  Ryan,  22  S.  C.  83».  In  the  pres- 
ent case  it  appears  that  when  the  money 
was  loaned  upon  the  mortgage  under 
which  the  land  was  sold,  and  when  the 
plaintiff  purchased,  the  judgment  which  is 
now  sought  to  be  set  up  as  a  lien  on  the 
land  bore  upon  its  face  not  only  an  entry 
of  satisfaction,  but  also  a  declaration  of 
the  receipt  of  the  money  due,  so  that  the 
records,  which  purchasers  are  invited 
and  expected  to  examine  before  purchas- 
ing, showed  that  there  was  no  lien  upon 
the  land ;  and  It  would  be  a  palpable 
frand  upon  the  plalntiS  herein  to  allow 
the  judgment  to  be  set  up  as  a  lien  upon 
the  land  because  it  has  been  subsequently 
made  to  appear  that  no  money  was  in 
fact  received,  and  the  entry  of  satisfaction 
was  made  without  authority.  Any  other 
Tiew  would  shake  confidence  in  the  public 
records,  and  jeopardize  many  titles  ac- 
quired  upon  the  faith  of  what  soch  rec- 
ords show,  and  cannot  for  a  moment  be 
entertained. 

The  fourth  ground  is  too  general  in  its 
character  to  call  for  further  notice  than 
what  it  has  incidentally  received  in  con- 
sidering the  other  grounds.  The  judg- 
ment of  this  court  is  that  the  judgment 
of  the  circuit  court  be  affirmed. 

McOowAN,  J.    I  concur. 


(S4  S.  C.  604) 

Grantham  v.  Grantham  et  ah 

(Supreme  Court  of  SoiUh  CaroUna.    Sept  19, 
1891.) 

HOSBAND  AND  WlFE  —  GIFT  OP  WlPB'S  KaBNINOS 

— FvKCHASK  o»  Land — ^Partition. 
Where  a  wife's  earnings  were  allowed  to 
accumulate  with  her  employer  for  the  express 

Eorpose  of  provldinK  a  fund  for  the  purchase  of  a 
ome  for  her,  and  the  husband,  both  before  and 
after  the  purchase,  always  spoke  of  the  money 
as  hers,  and  never  on  any  occasion  as  his  own, 
the  Inference  is  irresistible  that  he  had  given  it 
to  her,  though,  under  the  law  as  it  then  stood, 
it  could  not  have  become  hers  in  any  other  way; 
and  the  fact  that  the  pronerty  purchased  with 
such  earnings  was  taken  in  the  husband's  name 
is  not  sufficient  to  overcome  the  undisputed  evi- 
dence of  bis  declarations  that  it  was  paid  for 
with  his  wife's  money. 

Appeal  from  common  pleas  circuit  court 
of  Sumter  county;  T.  B.  Frasrb,  Judge. 

Action  by  Elizabeth  Grantham  against 
James  Grantham  and  others  for  partition 
of  real  estate.  There  was  a  judgment  for 
plaintiff,  and  defendants  appeal.  Af- 
firmed. 

BlHnding  &  Wilson,  for  appellants. 
Haynawortb  &  Cooper,  for  respondent. 

McIvER,  J.  James  Grantham,  theelder, 
died  some  time  in  1881,  intestate,  seised 
and  possessed  of  some  real  estate,  leav- 
ing as  his  heirs  at  law  his  widow,  the 
plaintifl  herein,. and  two  children,  James 
Grantham,  one  of  the  defendants  herein, 
and  Julia  Ann  Digga,  who  died  in  1S87, 
leaving  11  children,  who  are  the  other  de- 
fendants herein;  and  this  action  was  com- 
menced in  May,  1890,  for  the  partition  of 
said  real  estate.  The  only  question  pre- 
sented by  this  appeal  is  as  to  whether  a 
certain  lot  in  the  city  of  Samter,  described 
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In  the  complaint,  constituted  a  part  of 
ttie  real  estate  of  tlie  said  Intestate ;  the 
plaintiff  claiming  that  it  belones  to  Iier 
individnally,  and  the  defendants  claiming 
that  it  constituted  part  of  the  real  estate 
of  Intestate,  and  as  such  Is  subject  to 
partition  among  his  heirs  at  law.  The 
facts  seem  to  be  undisputed,  and  are  sub- 
stantially as  follows:  The  intestate, 
James  Grantham,  and  his  wife,  Elizabeth, 
were  both  In  the  employment  of  the  late 
Judge  Moseti,  and,  wblle  theinteutate  was 
in  the  habit  of  drawing  his  own  wages, 
those  ot  his  wife  were  allowed  to  remain  in 
the  bands  of  the  Judge.  On  the  3d  of  May, 
1878,  Martha  E.  McCoy  executed  a  con- 
veyance of  the  lot  in  question  to  the  intes- 
tate, wherein  it  was  recited  that  it  was  in 
consideration  of  the  sum  of  $45  paid  by 
bim  to  her;  but  the  plaintiff  claims  that 
this  money  was  hem,  and  therefore  con- 
tends that  there  is  a  resulting  trust  in  her 
favor  in  *he  said  lot.  The  testimony 
leaves  but  little,  if  any,  doubt  that  the 
lot  was  paid  for  with  the  wages  of  the 
wife,  which  bad  been  allowed  to  accumu- 
late in  the  bands  of  Judge  Moses,  and 
drawn  from  him  by  the  intestate  for  the 
purpose  of  paying  for  the  lot,  and,  but  for 
the  marital  relation  existing  between  the 
parties,  these  facts  would  be  sufficient  to 
raise  a  resulting  trust  in  favor  of  the 
plainfiff.  It  is  contended,  however,  that 
under  the  law  as  it  then  stood,  the  earn- 
ings of  the  wile  belonged  to  the  husband, 
and  therefore,  though  the  money  used  in 
paying  for  the  lot  was  derived  from  the 
wages  ot  the  wife,  it  was  in  law  the  mon- 
ey of  the  husband,  and  hence  there  was  no 
resulting  trust.  While  it  is  quite  true 
that,  as  the  law  then  stood,  the  earnings 
of  a  married  woman,  derived  from  her 
personal  services,  belonged  exclusively  to 
the  husband,  yet  there  was  nothing  to 
prevent  the  husband  from  making  »  gift 
to  his  wife  of  her  earnings,  provided  this 
was  done  without  detriment  to  the 
claims  ot  the  husband's  creditors,  of 
whom  there  does  not  appear  to  be  any  in 
this  case.  So  that  the  real  inquiry  in  this 
case  is  whether  the  intestate  bad  given 
his  wife's  wages  to  her,  and  whether  when 
he  drew  them  he  was  not  acting  simply 
as  her  agent.  This  is  a  question  of  fact 
which  has  been  determined  adversely  to 
the  appellants  by  the  circuit  judge,  aud 
we  think  his  conclusion  Is  most  abundant- 
ly sustained  by  the  testimony  set  out  in 
the  "case."  From  that  It  appears  that 
the  wife's  wages  were  allowed  to  accumu- 
late in  the  hands  ot  her  employer  for  th« 
express  pui-pose  ot  providing  a  fund  for 
the  purchase  ot  a  home  tor  her.  The  in- 
testate, both  before  and  after  the  pur- 
chase, always  spoke  nf  the  money  as  bis 
wife's,  and  never  upon  any  occasion  spoke 
ot  it  or  claimed  it  as  his  own;  and  it 
cwuld  not  have  been  hers  except,  by  a  gift 
from  her  husband,  and  hence  the  inference 
that  be  had  given  it  to  her  is  irresistible. 
As  the  counsel  for  respondent  well  puts  it. 
suppose  he  had  drawn  his  wife's  wages 
every  month,  and  deposited  the  money  in 
bank  to  her  credit,  what  hi«;her  evidence 
could  be  needed  of  a  gift  from  him  to  her?" 
And  when,  instead  of  doing  this,  he  left 
ber  wages  from  month  to  month  in  the 


bands  of  Judge  Moses,  declaring  his  pur- 
pose in  doing  so,  he  practically  deposited 
bis  wife's  monthly  wages  from  time  to 
time  with  the  judge  for  her  benefit.  In- 
stead of  drawingtbem  everymonth  for  his 
own  use,  as  he  might  have  done,  and  he 
thereby  just  as  unmistakably  made  a  gift  ' 
to  his  wife  as  if  be  had  drawn  the  money 
and  deposited  it  in  bank  to  her  credit. 
Ijbe  fact  that  when  the  purchase  was 
made  the  title  was  taken  in  the  name  ot 
the  husband  is  not  sufiScient  to  overcome 
the  undisputed  evidence  of  his  declara- 
tions, made  both  before  and  after  the  pur- 
chase, that  the  property  was  paid  tor 
with  his  wife's  money;  for.  In  the  first 
place,  that  might  have  arisen  from  igno- 
rance or  some  other  cause;  and,  in  the 
second  place,  if  be  had  already  given  the 
money  to  his  wife,  he  could  not  after- 
wards recall  the  gift  without  her  consent, 
ot  which  there  Is  not  the  slightest  evi- 
dence. We  do  not  think,  therefore,  that 
there  was  any  error  on  the  part  of  the 
circuit  judge  in  concluding  that  the  prop- 
erty was  paid  for  with  the  money  of  th« 
wife,  and  hence  a  resulting'trust  arose  In 
her  favor.  The  judgment  of  this  court  is 
that  the  Judgment  ot  the  circuit  court  be 
aJBrmed.        , 

MoOowAN,  J.    I  concur. 


'  (34  S.  a  496) 
BHODE  et  «L  T.  TOTBK  «t  oL 

(Supreme  Court  of  South  Carolina.    Sept.  19, 

1891.) 

StrPPOHT  OF  IkFANTS— lilABIUTT  OP  MOTHBB— AP- 
PBAL. 

1.  A  widow,  who  has  not  sofflclent  property 
of  her  own  to  support  minor  children,  may  resort 
to  the  chilarea'a  property  for  that  purpose;  and 
therefore,  nrhere  she  arranges  with  her  father  to 
furnish  the  support,  agreeing  to  allow  him  as 
consideration  the  uscot  the  children's  land,  from 
which  he  derives  an  income  less  in  value  thau 
the  support,  neither  she  nor  they  have  any  claim 
against  his  estate. 

3.  The  existence  of  a  contract  is  a  question  of 
fact,  and,  under  the  weil-settlcd  rule,  is  conclud- 
ed by  the  concurrent  findings  of  a  referee  and 
circuit  judge. 

3.  A  question  as  to  the  effect  of  the  statute  of 
frauds  on  a  contract,  when  not  raised  below,  nor 
by  any  exception  to  the  judgment,  Is  not  deter- 
minable on  appeal. 

Appeal  from  common  pleas  circuit  court 
of  Hampton  county ;  J.  D.  Witherspoon, 
Judge, 

Action  by  Mary  E.  Rhode  and  others 
against  W.  H.  and  G.  W.  Tuten,  as  execu- 
tors ot  W.  R.  Tuten, to  recover  forthereat 
ot  land  alleged  to  have  been  received  by 
their  testator.  There  was  Judgment  tor 
defendants,  and  plaintiffs  appeal.  Af- 
firmed. 

Howell,  Mnrpby  &  Farrow,  tor  appel- 
lants.   James  W.  Moore,  for  respondents. 

McrvEH,J.  On  the  10th  of  July,  1867, 
James  E.  Altman  departed  this  lite  Intes- 
tate, leaving  as  his  heirs  at  law  his  wid- 
ow, Mary  E.,  who  subsequently  intermar- 
ried with  J.  A.  Rhode,  aud  his  three chU- 
dren.  Mary  Ella,  who  has  since  intermar- 
ried with  .Morgan  Pye,  Ada  E.,  who  died 
Intestate  on  the  21st  of  June,  1877,  and 
William  a.  Altman.    AU  ot  these  children 
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at  the  timo  of  the  death  of  their  father 
were  minors. — Ada  E.  harine  been  born 
on  the  22(1  of  April,  1860;  Mary  Ella,  on 
the 27th  of  January, 1863;  and  William  G., 
on  the  13th  of  December,  1866.  The  intes- 
tate Jameti  E.  Altman  was  at  the  time  of 
his  death  seised  and  possessed  of  a  tract 
of  land  in  Hampton  county,  which  de- 
Bcended  to  and  vested  in  bis  heirs  at  law, 
named  above.  The  widow  of  the  intes- 
tate, soon  after  the  death  of  her  husband, 
and  before  her  second  marriage,  with  her 
minor  children  went  to  reside  with  her 
father,  W.  R.  Tuten,  where  she  remained, 
with  her  children,  ontil  after  her  second 
marriage  with  Rhode,  the  date  of  which 
is  not  specifically  stated,  though  it  seems, 
from  the  circuit  judge's  decree,  to  hare 
been  some  time  in  1872.  The  said  W.  R. 
Tuten  went  Into  possession  of  the  said 
tract  of  land,  and  rented  ont  the  same 
for  the  years  1869, 1870, 1871,  and  1872,  re- 
ceiving as  rent  for  the  first  two  years  f  200 
for  each  year,  and  for  the  last  two  years 
$1.tO  for  each  year.  At  the  expiration  of 
the  year  1872  the  land  was  surrendered  to 
Rhode  and  wife,  at  their  request,  and  they 
have  since  been  in  possession.  On  the  24tli 
of  February,  1885,  the  said  W.  R.  Tuteu 
died,  leaving  a  last  will  and  testament, 
of  which  the  defendants  are  the  duly- 
qualified  executors.  Ou  the  1st  of  July, 
1887.  this  action  was  commenced  by  the 
plaintifis,  as  heirs  at  law  of  said  James 
E.  Altman,  to  recover  from  the  defend- 
ants, as  executors  as  aforesaid,  the 
amount  alleged  to  ha vo  been  received  to 
the  use  of  the  plaintiffs  for  the  rent  of 
said  land  by  their  testator,  W.  R.  Tuten, 
The  defendants  answered,  saying,  among 
other  things,  that  the  said  James  E.  Alt- 
man  was  at  the  time  of  his  death  indebt- 
ed to  their  testator,  as  well  as  to  other 
parties,  and  that  in  the  year  1868  the 
plaintiff  Mary  E.,  "in  behalf  of  herself  and 
ber  infant  children,  entered  into  a  contract 
■with  the  said  William  R.  Tuteu,  by  whl2h 
It  was  agrend  that,  in  consideration  of 
tlie  said  Indebtedness  of  the  said  James 
JE.  Altman  to  the  said  William  R.  Tuten, 
and  that  William  R.  Tnten  should  pay  the 
other  creditors  aforesaid,  and  in  the  mean 
time  support  the  said  Mary  E.  Rhode  and 
ber  children,  (the  plaintiffs.)  the  said 
William  R.  Tnten  should  take  the  said 
land  and  rent  it  out  for  five  years,  and  dur- 
ing that  period  receive  the  rents  and  prof- 
its to  his  own  use."  'And  the  defendants 
allege  that  in  pursuance  of  said  agreement 
tbe  said  W.  R.  Tnten  did  rent  out  the  land 
for  the  years  1869-1872,  inclusive,  for  the 
amounts  above  stated,  and  faithfully  car- 
ried out  his  part  of  the  said  contract:  but 
tbat,  at  the  end  of  the  said  four  years, 
tbe  said  Mary  E.,  having  intermarried 
-with  Rhode,  desired  possession  of  the 
said  land,  and  tbe  same  was  surrendered 
tn  them  by  said  W.  R.  Tuten,  he  losing 
tbe  rent  for  the  fifth  year,  to  which  he  was 
entitled  nnder  the  terms  of  the  contract. 
Tbe  defendants  also  pleaded  the  statute 
of  limitations.  The  issues  tn  the  action 
•were  referred  to  a  referee,  who  heard  the 
testimony  adduced,  and  made  his  report, 
rejecting  tbe  claim  of  the  plaintiffs;  and 
bis  report,  with  the  exceptions  thereto, 
came  before  bis   honor,  Judge   Wither- 


SFOON,  who  rendered  Judgment  confirming 
the  report,  and  that  the  complaint  be 
dismissed.  From  this  judgment  plaintiffs 
appeal  upon  tbe  several  grounds  set  out 
In  the  record,  which  need  not  be  set  out 
here,  as,  according  to  the  view  whlnh 
we  take  of  the  case,  there  are  really  but 
two  questions  In  the  case:  First.  Was 
there  such  a  contract  as  that  set  up  in 
the  defendants'  answer?  Second.  If  so, 
what  was  its  effect,  so  far  as  the  rights  of 
the  minors  are  concerned  ?  For  the  third 
question — as  to  thestatute  of  limitations — 
Is  superseded  by  tbe  conclusion  which  wo 
have  reached  as  tO  the  other  two  ques- 
tions. 

Whether  there  was  such  a  contract  as 
that  set  up  in  tbe  answer  is  a  question  of 
fact,  and,  under  the  well-settled  rule,  is 
concluded  by  the  concurrent  finding  of  the 
referee  and  the  circuit  Judge;  for  there  cer- 
tainly was  testimony  tending  to  support 
the  conclusion  which  they  reached,  and 
surely  the  simple  denial  of  Mrs.  Rhode 
would  not  be  sufficient  to  warrant  us  iu 
saying  that  the  conclusion  reached  was 
contrary  to  the  manifest  weight  of  the 
testimony.  Indeed,  as  the  circuit  judge 
well  remarks,  the  fact  that  when  the  land 
was  surrendered  by  the  old  man  after  his 
daughter's  second  marriage,  nothing 
whatever,  so  far  as  the  testimony  dls- 
clnues,  was  said  about  the  rents,  which 
they  knew  W.  R.  Tuten  had  been  receiving 
for  the  previous  years,  is  a  pregnant  cir- 
cnmstance  to  show  that  some  such  ar- 
rangement about  the  rentshadbeen  made; 
and  when  to  this  is  added  th'e  fact  that, 
though  William  R.  Tuten  lived  for  some 
13  years  afterwards,  no  claim  w£is  made 
upon  him,  and  that  this  action  was  com- 
menced soon  after  his  lips  were  closed  by 
death,  there  can  be  but  little  doubt  that 
the  conclusion  reached  by  the  referee  and 
concurred  in  by  the  circuit  judge  was  cor- 
rect. If,  then,  such  an  arrangement  was 
made  by  the  mother  with  her  father  for 
the  support  and  maintenance  of  herself 
and  her  minor  children,  and  the  same  was 
faithfully  carried  out  by  the  old  gentle- 
man,— as  the  evidence  and  the  findings  be- 
low show  to  have  been  the  fact, — the  only 
remaining  inquiry  is,  what  was  its  effect, 
so  far  as  tbe  rights  of  tbe  minors  are  con- 
cerned? It  will  be  observed  that  when 
Altman  died  he  left  threechildrenof  tender 
years,— the  eldest  being  then  only  about 
seven  years  of  age,  and  the  youngest  "an 
infant  in  the  arms;"  and  the  estate  which 
he  left  seems  from  the  evidence  to  have 
been  small,  barely  sufficient  to  afford  his 
family  a  scanty  support.  What,  then, 
was  the  widow  to  do  in  order  to  provide 
for  these  children,  who  were  then,  ail  of 
them,  unquestionably  unable  to  provide 
for  themselves?  What  better  arrange- 
ment could  she  have  made  than  that 
which  she  did  make  with  her  father, 
whereby  she  and  her  children  were  provid- 
ed with  a  comfortable  support  and  main- 
tenance, without  any  encroachment  upon 
the  capital  of  the  estate  left  by  her  hus- 
band and  their  father?  Whether  a  wid- 
owed motlier  is  nnder  a  legal  obligation 
to  support- her  minor  children,  even  where 
her  own  estate  is  sufflcient  for  the  pur- 
pose, has  not,  so  far  as  we  are  informed, 
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be«n  distinctly  decided  in  titis  state,  and 
elsewliere  there  is  a  conflict  ol  autliority. 
See  Railway  Co.  v.  Stutler,  9.3  Auicr.  Dec. 
714;  Reeve,  Dotn.  Rel.  c.  9,  p.  350,  and  tlie 
authorities  cited  in  notes;  also,  chapter 
11,  p.  369.  and  notes.  In  Kerr  v.  Butler,  2 
Desans.  Eg.  279,  where  a  testator  gave  the 
profits  of  his  whole  estate  to  bis  wife  for 
life,  and  to  Ills  son  afterwards,  it  was  held 
that  the  mother  was  bound  to  maintain 
the  son  during  his  minority  and  until  her 
death;  bat  that  decision  was  not  based 
upon  the  idea  that  a  widowed  mother 
was  under  any  legal  obligation  to  main- 
tain her  minor  son,  but  upon  the  construc- 
tion given  to  the  will:  "The  court  will 
not  suppose  on  the  part  of  the  testator  an 
Intention  so  extraordinary  as  leaving  bis 
infant  son  for  a  series  of  years  without 
the  means  of  maintenance  or  education, 
or  that  an  account  of  these  purposes  was 
to  be  kept  until  the  son  came  into  posses- 
sion of  bis  fortune,  and  then  to  be  paid  out 
of  the  capital  thereof;  but  the  court  will 
rather  suppose  the  testator  Intended  bis 
wife  to  take  the  profits  of  bis  estate  as 
well  for  the  support  of  bis  son  as  for  her 
own  use."  That  case,  therefore,  does  not 
decide  that  there  was  any  legal  obligation 
on  the  widowed  mother  to  support  lier  In- 
fant child.  On  the  contrary,  the  implica- 
tion Is  that  the  court  did  not  hold  to  any 
sncb  doctrine,  for,  It  it  bad.  then  there 
would  have  been  no  necessity  to  place  the 
decision  upon  the  ground  of  intention.  In 
Cud  worth  v.  Thompson,  3  Desaus.  Eg.  2.56, 
it  was  heidithat  minor  children  must  be 
supported  out  of  their  own  property 
where  the  mother  has  Inanfficlent  means 
to  enable  her  to  do  so.  Here  the  Impllca 
tion  seems  to  be  the  reverse  of  what  it 
was  In  the  preceding  case,  and  that  the 
allowance  made  to  the  mother  ont  of  the 
estate  of  her  minor  children  for  their  sup- 
port would  not  have  been  made  it  the 
mother's  estate  had  been  sufficient.  In 
Hey  ward  v.  Hey  ward's  Ex'r,  4  Desaus.  Eg. 
445,  a  mother  who  had  only  a  bare  compe- 
tence tor  Iier8elt,and  had  mlflorchildren  liv- 
ing with  her,  was  granted  an  allowance 
out  of  their  estates  for  tbeir  support.  In 
Teague  v.  Dendy,  2  McCord,  Eg.  207,  It 
seems  to  have  been  conceded  that  minor 
distributees  of  an  estate  were  entitled  to 
an  allowance  out  of  the  income  of  the  es- 
tate for  their  support,  although  their 
mother  was  living, and  entitled  to  her  dis- 
tributive share  of  the  estate.  In  Ellerbe  v. 
Ellerbe,  Speer,  Eq.  328,  the  question  was 
as  to  the  construction  of  a  will  of  the 
grandfather,  providing  that  bis  wife,  to- 
gether with  his  daughter  and  grandson, 
tiliould  have  a  reasonable  and  competent 
support  out  of  the  proceeds  ol  his  estate 
until  his  just  debts  were  paid,  and  during 
the  life  of  bis  wife.  It  was  held  that,  as 
the  daughter  bad  a  sufficient  property  of 
ber  own  for  the  support  of  herself  and 
ehlld,  though  the  child  bad  none,  the  pro- 
vision could  not  take  effect,  and  the  claim 
of  the  daughter  to  be  reimbursed  the  ex- 
pense which  she  had  incurred  in  support- 
ing her  child  was  rejected.  Hakpek,  C, 
In  delivering  the  opinion  of  the  court, 
plainly  intimates  his  opinion  that  a  moth- 
er who  has  sufficient  means  ol  her  own  to 
maintain  ber  children  as  well  as  herself  1b 


bound  to  do  so.  In  Buck  v.  Martin,  21  S. 
C..590,  one  of  the  questions  was  whether  the 
mother  (who  had  married  a  second  time) 
was  liable  to  her  infant  children,  who 
lived  with  her,  for  the  rents  and  profits  of 
the  common  property,  and  the  court  held 
she  was  not.  Mr.  Justice  McGowan,  in 
delivering  the  opinion  of  the  court,  used 
this  language:  "It  was  not  the  legal  dnt.v 
of  the  mother  or  her  [second]  husband  to 
support  the  children  without  the  use  of 
their  shares.  The  possession  of  the  mother 
was  also  the  possession  of  the  children  liv- 
ing with  her,  and  of  course  they  have  no 
]u8t  claim  for  rents  and  profits  which tbey 
consumed  themselves. " 

From  this  review  of  the  authorities  in 
this  state  we  think  it  is  safe  to  conclude 
that,  whatever  may  be  the  rule  as  to  the 
legal  obligation  of  a  mother,  possessed  of 
sufficient  means  for  the  purpose,  to  sup- 
port her  minor  children,  no  such  obliga- 
tion exists  where  the  mother  has  nut  suffi- 
cient means  of  ber  own,  but  that  In  such 
case  the  property  of  the  minors  may  be  re- 
sorted to  tor  the  purpose  of  providing 
tbem  with  a  proper  support,  at  least  so 
far  as  the  Income  of  their  property  ex- 
tends; and  that  even  an  encroachment 
upon  the  capital  may  be  made,  provided  a 
proper  application  is  made  to  the  court  to 
.allow  such  encroachment.  Now,  in  tbla 
case,  the  evldenceshowsthat  the  property 
of  the  mother  was  inaufflelent  for  the  sup- 
port of  herself  and  her  children,  and  hence 
resort  must  have  been  had  to  their  prop- 
erty for  that  purpoHe.  It  will  be  remem- 
bered that  these  children  had  no  guardlao, 
and  there  was  no  one  hut  the  mother  to 
provide  for  them,  and,  as  was  said  in  Con- 
nolly V.  Hull,  3  McCord.  1).  she,  as  their 
natural  guardian,  was  "the  fittest  ]ndge** 
of  what  was  necessary  for  them;  and,  as 
we  have  said,  she  seems  to  have  made  the 
best  practicable  arrangement  lor  their 
support,  without  using  anythlnp;  but  the 
income  of  their  property.  If  the  family 
had  continued  to  live  tnKother  on  the  land 
they  would  have  derived  their  support 
from  the  rents  and  profits  of  the  laud,  or 
from  Its  cultivation ;  and,  as  was  said  in 
Buck  v.  Martin,  supra,  in  such  a  case  "the 
possession  of'  the  motber  was  also  the 
possesBloQ  of  the  chlldi-en  living  with  ber, 
and  of  course  they  have  no  last  claim  for 
rents  and  proflts  which  they  consumed 
themselves.  But,  instead  of  doing  this, 
sbe  made  a  better  arrangement  with  her 
father,  whereby  the  children  doubtless  re- 
ceived a  better  support,  with  some  educa- 
tion, than  It  was  at  all  likely  they  would 
have  received  If  the  family  had  continued 
to  occupy  theland  and  hhc  It  for  their  Joint 
support.  Having  thus  practically  enjoyed 
the  boneflts  of  the  rents  and  proflts  of  the 
land,  neither  she  nor  her  children  can  have 
any  Just  claim  on  the  estate  of  W.  R.  Tu- 
ten  tor  the  rents  which  he  received  In  con- 
sideration of  furnishing  a  support  for  the 
family,  as  the  evidence  shows  that  the 
amount  of  such  rents  was  not  equal  to 
the  value  of  the  support  furnished. 

The  question  raised  in  the  Hrgument  as 
to  the  effect  of  the  statute  of  frauds  u|M>n 
the  alleged  contract,  not  having  been 
raised  In  the  court  below,  nor  by  any  ex- 
ception to  the  Judgment  appealed  from,  is 
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not  properly  before  ns.  But  we  may  see 
that,  even  if  It  were  before  us.  tbe  point 
raised  could  not  avail  tbe  plalntlftH,  for 
there  is  no  attempt  here  to  enforce  an  ex- 
ecutory contract,  but  reliance  is  placed 
upon  an  executed  contract.  Tbe  provis- 
ton,  ttaerefore,  of  the  statute  tbat  no  ac- 
tion sball  be  commenced  upon  a  contract 
tailing  wltbiu  tbe  statute  of  frauds  would 
bare  no  application.  Under  the  view 
wbicb  we  have  taken  of  tbe  case  the  ques- 
tion as  to  whether  all  or  any  of  the  par- 
ties are  barred  of  their  action  by  the  stat- 
ute of  limitations  cannot  arise,  and,  there- 
fore, need  notbeconsidered.  Tbejudgment 
of  this  court  is  that  tbe  Judgment  of  tbe 
circuit  court  b«  affirmed. 

McGowAM,  J.    I  concur. 
(z*B.  0.  an  

DOBBON  ▼.  COTHIUN  et  al. 

(Supreme  Court  of  Sowth  Camlina.    Sept  28, 
1891.) 

AonoN  FOR  ABDcronoN. 
.  L  In  an  action  by  a  father  for  damages  for 
the  abdnciion  of  bis  daughter  for  Immoral  pur- 
poses, it  is  no  answer  that  she,  as  well  as  plain- 
tifl's  whole  family,  was  of  a  loose  and  immoral 
character. 

9.  Where  on  demnrrer  allegations  of  snob  im- 
moral character  were  stricken  out  of  Uie  answer, 
but  all  the  evidence  offered  to  prove  the  same 
was  received,  defendants  were  not  prejudiced, 
even  tbongb  the  alle|;ations  were  material. 

8.  The  family  Bible,  containing  an  entry  of 
tbe  daaghter's  age,  was  not  the  best  evidence  of 
her  age,  and  it  was  not  error  to  ^ow  plaintiff  to 
prove  ner  age  by  his  own  testimony  as  to  the  date 
of  her  birth,  and  to  refuse  to  require  the  produc- 
tion of  tbe  BiblflL 

4.  The  daughter  not  iMing  a  party  to  the  ao- 
tioa,  it  was  not  competent  for  defendants  to 
l^vve  by  plaintiff  declarations  made  by  the  daugh- 
ter while  he  was  carrying  her  borne. 

5.  Where  the  daughter  was  examined  as  to 
declarations  made  to  her  father  while  he  was 
oarrying  her  home,  and  witnesses  were  after- 
waros  examined  to  contradict  her  testimony,  de- 
fendants were  not  prejudiced  by  not  allowing 
them  to  examine  plaintiff  as  to  suoh  declarations. 

0.  Where  the  daughter  was  intoxicated  and 
much  excited  when  taken  by  plaintiff  out  of  a 
■wtaitobe  at  defendants'  house,  and  had  no  recol- 
lection of  seeing  plaintiff  on  that  occasion,  it 
was  not  error  to  rule  out  a  question  put  to  her  as 
to  whether  she  did  not  tell  him  that  she  would 
not  go  home  until  she  got  the  money  she  made  at 
defendants'  house. 

7.  The  daughter  not  being  a  party  to  the  ao- 
tlon,  it  was  not  competent  for  defendants  to  show 
that  she  said  plaintiff  made  declarations  as  to 
taia  motives  in  commencing  this  action. 

8.  It  was  no  abuse  of  discretion  for  the  court 
to  not  allow  a  Bible-  to  be  exhibited  In  evidence 
after  tbe  testimony  was  closed,  and  argument  by 
eoonsel  commenoeo. 

9.  Where  an  exception  charges  error  in  giv- 
ing an  Instruction,  but  contains  no  specifications 
as  to  what  the  error  was,  the  exception  will  not 
b«  sustained. 

10.  Where  an  exception  to  tbe  charge  was 
based  apon  the  assumption  that  defendants  plead- 
ed separate  defenses,  when  the  record  shows  tbat 
tbey  did  not,  the  exception  will  not  be  sustained. 

11.  Where,  if  defendants  had  pleaded  sepa- 
rately, the  charge  correctly  laid  down  the  law  as 
to  what  tacta  woald  implicate  one  or  more  of 
tbem,  and  left  it  to  the  jury  to  say  whether  such 
facts  were  established,  the  charge  was  not  erro- 


12.  Although  defendants  did  not  entice  the 
daughter  from  home,  if  they  persuaded  her.  after 
•be  owne  to  their  honse,  to  lead  a  life  of  shame, 


and  when  plaintiff  came  for  her  hid  her  from 
him,  he  was  entitled  to  recover. 

18.  An  exception,  "because  the  finding  of  the 
jury  was  contrary  to  the  clear  preponderance  ot 
the  testimony, "  is  lusuffloient  ■ 

14.  An  exception  based  upou  the  allegation 
tbat  the  damages  found  by  the  jury  are  excessive 
cannot  be  considered  by  this  court.  Steele  v. 
Railroad  Co.,  11  S.  C.  689;  Petrie  v.  Railroad 
Co.,  89  B.  C.  808,  7  a  B.  Rep.  615,— followed. 

Appeal  from  common  pleas  circnit  court 
otOceenviUe county;  Izlab,  Judge. 

Action  by  William  A.  Dohaun  against 
Elisabeth  Cotbran,  Emma  Cothran,  and 
Lude  Anderson,  for  damages  for  abduct- 
ing plaintiff's  daughter  for  immoral  pur- 
poses. Verdict  and  Judgment  for  plain- 
tiff. Defendant  Eiisabetb  Cotbran  ap- 
peals.   Affirmed. 

At  tbe  close  of  tbe  arguments  tbe  Judge 
delivered  tbe  following  charge: 

"This  action  is  brought  by  tbe  plaintiff 
against  tbe  defendants  to  recover  dam- 
ages for  the  abduction  of  a  female  child  of 
twelve  years  of  age.  the  daughter  of  the 
plaintiff,  and  for  procuring  said  child  to  be 
debnurbed.  Tbecomplaint  alleges  thatthe 
delondants  are  women  of  notoriously  bad 
character  and  ill  repute,  and  are  engaged 
in  the  business  of  keeping  and  occupying 
a  honse  of  ill  fame  in  the  city  of  Qreenville, 
in°  this  state,  and  that  on  or  about  the 
31st  of  March,  1889,  tbe  defendants  did 
maiicioasly,  wrongfully,  and  unlawfully, 
by  messages,  allurements,  promises,  and 
inducements,  prevail  upon  Susie  Dobson, 
the  female  child  of  the  plaintiff,  of  tender 
years,  to  be  enticed  and  abducted  from 
the  presence,  home,  care,  control,  and  pro- 
tection of  the  plaintiff,  for  bnd,  wicked, 
and  unlawful  purposes,  and  harbored  and 
concealed  said  child,  and  refused  to  give 
ber  up  to  tbe  plaintiff.  And  that  while 
tbe  said  child  was  in  tbe  wrongful  keeping 
of  tbe  defendants,  and  while  being  un- 
lawfully harbored  by  tbem,  to-wit,  from 
March  81,  1889,  to  April  1,  1889,  they 
caused,  persuaded,  and  influenced  tbe  said 
child  to  be  drugged,  debauched,  deflow- 
ered, and  ravished,  and  to  commit  forni- 
cation or  adultery,  and  to  be  otherwise 
injured,  by  some  man  or  men  unknown 
to  the  plaintiff,  who  at  tbe  time  aforpsaid 
were  patronizing  their  wicked  establish- 
ment. And  by  reason  of  the  wicked,  ma- 
licious, wrongful,  and  unlawful  conduct 
of  the  defendants  towards  said  infant  child, 
the  plaintiff  was  deprived  of  the  serv- 
ices of  bis  child,  was  outraged  and  ag- 
grieved in  his  feelings,  and  endured  great 
mental  anguish  and  suffering,  and  has 
thereby  been  injured  ten  thousand  dollars. 
Tbe  defendants  answer  separately,  but 
substantially  tbe  same.  They  say  that 
tbey  have  no  knowledge  or  information 
sufficient  to  form  a  belief  whether  the 
plaintiff  is  tbe  father  of  Susie  Dobson,  an 
infant  female  child  of  tbe  age  of  twelve 
years,  and  was  reared  by  blm,  and  has 
always  lived  with  bim,  and  been  in  bis 
service,  and  under  his  care,  protection, 
and  control,  as  alleged  in  the  first  para-, 
graph  of  bis  complaint,  and  deny  all  the 
other  allegations  of  the  complaint.  Now, 
tbat  is  tbe  case  that  is  presented  for  youi' 
consideration.  Now,  you  are  to  decide 
this  case  according  to  the  testimony  tbat 
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yon  have  heard  on  the  stand,  and  the  law 
aa  I  shall  give  it  to  you  The  tacts  are 
tor  70U,  and  you  will  have  to  pass  upon 
them.  I  cannot  aid  you  in  regard  to  the 
facts,  bat  will  only  state  to  you  the  law 
as  1  understand  it.  It  is  incumbent  upon 
the  plaintiff,  of  coarse,  to  establish  the 
allegations  in  the  complaint  by  the  pre- 
ponderance of  the  evidence.  In  this  court 
yoa  have  to  decide  according  to  the  pre- 
ponderance of  the  evidence,  and  not  be 
satistied  beyond  a  reasonable  doubt,  as 
in  the  court  of  general  sessions.  Now, 
this  notion,  as  I  understand,  is  brought 
not  for  seduction.  This  could  not  be. 
But  the  allegation  is  that  these  defeudants 
procured  and  persuaded  this  child  to  com- 
mit adultery  or  fornication.  This,  as  I 
understand,  is  not  the  gist  of  the  present 
action,  but  only  intended  to  show  the  ag- 
gravation of  the  injury  to  the  plaintiff. 
As  has  been  very  properly  said,  an  action 
could  not  be  maintuined  against  a  female 
for  seducing  a  female  child.  But,  as  I 
understand  this  case,  it  is  for  abduction ; 
that  Is,  for  persuading  away  a  child  for 
bad,  wicked,  and  unlawful  purposes;  and 
that,  after  that  was  done,  by  their  prom- 
ises and  persuasions,  the  female  child  was 
debauched  and  deflowered.  It  is  not  for 
seduction.  Now,  I  chargeyou  that,  where 
several  persons  unite  in  an  act  which  con- 
stitutes a  wrong  to  another,  they  intend- 
ing at  the  time  to  commit  such  wrong,  the 
reasonable  and  just  rule  of  the  law  com- 
pels each  of  the  parties  to  bear  the  mis- 
conduct of  all.  The  law  does  not  require 
the  party  Injured  to  point  out  how  much 
of  the  injury  was  done  by  the  one  and 
bow  much  was  done  by  another,  or  what 
share  of  responsibility  Is  fairly  attribu- 
table to  each,  as  between  themselves, 
and  leave  it  to  the  jury  to  apportion 
the  responsibility  among  them  according 
to  the  luisclilef  done  by  each.  If  this  was 
the  rule,  it  would  be  a  practical  denial  of 
justice  in  many  cases.  But  all  coucemed 
In  the  Injury  are  to  be  treated  as  consti- 
tuting one  party,  by  reason  of  their  joint 
co-operation,  and  all  are  liable  to  respond 
in  a  gross  sam  as  damages.  The  law  per- 
mits the  party  injured  to  proceed  against 
any  one  of  the  joint  wrong-doerH,  or  any 
number  less  than  the  whole,  and  to  en- 
force his  remedy,  regardless  of  the  partici- 
pation of  the  others;  tor,  while  the  wrong 
is  Joint,  it  is,  in  contemplation  of  law, 
several,  and  there  cannot  be  any  appor- 
tionment of  responsibility,  whether  the 
action  be  against  one  or  against  ail. 
Each  is  responsible  tor  the  whole,  and 
the  degree  of  blamableness  ns  between  her- 
self and  her  associates  is  wholly  immate- 
rial when  the  action  of  all  contributes  to 
the  result.  I  charge  you  that  it  is  unim- 
portant to  the  party  injured  that  one 
contributed  much  and  another  little.  The 
one  least  guilty  Is  as  much  liable  as  the 
one  most  gull^,  all  having  aided  In  ac- 
complishing the  result. 

"The  facts  alleged  In  the  complaint  set 
forth  a  good  cause  of  action.  A  father 
can  maintain  an  action  for  the  abduction 
ot  his  daughter  who  is  under  twenty-one 
years  of  age.  The  father  has  such  prop- 
erty in  bis  infant  child  as  will  enable  him 
to  maintain  an  action  for   injury   done 


him,  by  depriving  him  of  the  society  of  his 
child,  and  defeating  the  education  of  bis 
child,  etc.  The  true  ground  of  the  action, 
as  I  understand  the  law.  Is  not  so  much 
the  loss  ot  the  services  of  the  child,  but 
the  outrage  and  deprivation,  the  injury 
the  father  sustains  in  the  loss  of  his  child, 
the  insult  ottered  his  feelings,  the  agony 
in  the  destruction  ot  his  hopes  concerning: 
his  child,  and  the  irreparable  loss  of  tbat 
comfort  and  society  which  may  be  the 
only  solace  ot  his  declining  years;  and  I 
hold  that  this  action  Is  maintainable,  al- 
though the  evidence  does  not  show  u  for- 
cible taking  orabdnction.  An  infant  child 
is  not  able  to  consent,  and  the  law  there- 
tore  implies  force,  as  the  talcing  is  unlaw- 
ful. As  a  general  rule,  in  cases  of  abduc- 
tion of  this  kind,  even  if  no  actual  force 
be  siiown,  yet  the  action  may  be  main- 
tained. Now,  the  child  may  be  under  the 
age  ot  consent, — I  mean  at  that  age  when 
the  child  Is  not  able  to  consent  to  going 
away  from  theparent's  home.  As  wassaid 
in  a  case  of  this  kind  where  the  child  was 
under  twelve  years,  the  mere  fact  ot  the 
taking  away  being  unlawful  would  imply 
force,  and  would  be  sufficient  to  maintain 
this  action.  Now,  that  is  all  that  1  have 
to  say  in  regard  to  the  nature  of  this  ac- 
tion, and  the  laW  governing  that  part  ot 
the  case.  The  most  serious  part  of  this 
case  for  your  consideration  Is  the  part 
with  reference  to  damages,  and  all  I 
would  say  is  that,  if  the  defendants  en- 
ticed or  persuaded  Susie  Dohson  to  leave 
the  home  of  her  father,  and  enter  upon  a 
life  of  shame  and  disgrace,  in  the  bawdy- 
house  of  the  defendants,  the  mere  tact  that 
Susie  Dobson  had  had  sexual  intercoarse 
with  other  men  before  she  went  would 
not  be  a  defense  against  the  action 
brought  by  the  father  forthelnjury  ot  tak- 
ing his  child  away,  but  such  fact  would 
have  weight  in  fixing  the  amount  of  dam- 
ages sustained  by  the  father.  Now,  If 
these  defendants  enticed  and  persuaded 
Susie  Dobson  to  leave  and  remain  away 
from  her  father,  even  after  she  got  to  the 
house,  and  to  hide  in  the  wardrobe  in  or- 
der to  keep  her  trpm  being  found  by  the 
father,  this  would  be  an  unlawful  act, 
and  it  would  be  sufficient  to  maintain  this 
action,  and  would  amount  to  sufficient 
force,  even  It  the  defendants  did  not  per- 
suade her  by  promises  or  entice  her  to 
leave  her  father's  house.  If  they  did  per- 
suade her  to  pursue  this  lite  of  shame  after 
she  went  to  their  house  of  ill  tame,  and 
when  her  father  came  tor  her  she  was  hid 
by  them  in  the  wardrobe,  I  think  there 
would  be  sufficient  force  in  that  to  main- 
tain the  action.  Now,  in  an  action  ot  this 
kind.  I  charge  you  that,  in  case  you  come 
to  the  conclusion  tbat  the  plaintiff  is  en- 
titled to  recover,  you  will  have  to  consid- 
er the  question  of  damages  before  yoa 
can  make  up  your  verdict.  If  you  come 
to  the  conclusion  that  the  plaintiff  Is  not 
entitled  to  recover,  you  will  not  consider 
the  question  of  damages;  but.  if  yon 
come  to  the  conclusion  tbat  the  plaintiff 
is  enlltled  to  recover  anything,  I  chaise 
you  that  he  Is  entitled  to  recover  such 
damages  as  will  compensate  him  tor  tak- 
ing away  his  child  to  this  place  otiU  tame, 
and  procuring  her  to  be  debauched,  (11 
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yuu  come  to  tbe  conclasioD  that  that 
was  80,)  and  that  she  wasiudoced  to  have 
Bexual  luterconrBe  with  men.  Theeeareall 
matters  which  would  come  Id  In  aggrava- 
tion of  tbe  damages  which  the  plaintiff  Is 
entitled  to  recover;  and,  If  you  thinlt  he 
Is  entitled  to  recover  anything,  you  can 
give  him  a  verdict  for  any  amount,  from 
one  cent  up  to  ten  thousand  dollars. 
But,  in  considering  these  damages,  yon 
will  consider  Susie  Dobson's  character  be- 
fore she  went  there, — whether  she  was  a 
virtuous  girl,  whether  she  was  properly 
raised  up;  because,  if  she  was  a  pure,  in- 
nocent, and  virtuous  little  girl  before  she 
went  there,  and  she  was  enticed  away 
from  home,  and  carried  to  this  house  of 
HI  tame,  It  would  be  a  veiy  different  thing 
from  a  girl  who  had  been  improperly 
brought  up,  and  who  had  previously  lost 
ber  virtue.  You  will  consider  all  that  In 
making  up  yonr  verdict,  if  you  find  for  the 
plaintiff.  You  will  consider  whether  or 
not  she  was  brought  up  properly,  and 
whether  the  father  countenanced  such 
things  in  his  family.  Ton  are  to  consid- 
er all  of  these  qnestlons  In  mailing  up 
your  verdict.  And  I  charge  yon  that  acts 
of  this  kind  before  this  should  have  more 
weight  with  you  than  acts  committed 
afterwards.  All  testimony  as  to  the 
character  and  conduct  of  Susie  Dobson, 
and  as  to  the  action  of  the  father  in  coun- 
tenancing improper  conduct  of  his  daugh- 
ters, should  be  considered  in  determining 
the  question  of  damages.  Butsubsequent 
acts  of  the  child  Susie  Dobson  are  not 
entitled  to  as  much  weight  as  her  previ- 
ous conduct,  for,  if  she  had  lived  a  pure 
and  virtuons  lite  up  to  the  time  of  the 
alleged  abduction,  her  subsequent  con- 
duct might  have  been  influenced  by  reason 
of  tbA  fact  that  she  bad  lost  her  virtue, 
and  become  reckless  as  to  her  subsequent 
conduct.  Now,  that  is  my  idea  of  therule 
as  to  damages  by  which  you  should  be 
governed  In  making  up  your  verdict. 

"Now,  I  charge  you  further:  A  great 
many  questions  were  proponnded  to  this 
little  girl  as  to  her  course  of  life  previous 
to  her  going  to  this  house  of  Bettie 
Cothran's,  and  as  to  her  intercourse  with 
men,  which  she  answered  in  the  negative, 
stating  that  they  were  not  so.  Witnesses 
were  afterwards  put  upon  the  stand  to 
prove  the  contrary.  That  does  not  make 
the  statements  and  acts  about  which  she 
was  asked,  in  order  to  contradict  ber,  evi- 
dence. Gentlemen,  it  only  affects  her  cred- 
ibility; it  weakens  the  force  of  her  testi- 
mony, but  it  does  not  make  it  evidence. 
But  where  she  has  voluntarily  confessed 
It,  or  it  was  testified  to  by  other  wit- 
nesses, or  where  acts  have  been  proven  by 
other  witnesses  which  would  lead  you  to 
the  conclasion  that  she  bad  done  so,  why 
of  course  that  is  evidence.  There  was  a 
witness  who  testified  that  she  made  the 
remark  in  the  house  of  Bettie  Cothran 
that  she  had  made  money  by  having  inter- 
coarse  witb  men,  and  then  it  was  testified 
to  that  she  had  remained  at  the  bouse  of 
other  people  with  men.  That  is  all  for 
yon  to  consider,  and  I  only  want  to  call 
yonr  attention  to  this  other  matter,  for 
where  the  questions  were  put  to  her,  and 
■he  was  contradicted,  I  charge  you  that 


that  is  not  testimony.  It  only  goes  to 
weaken  her  testimony.  Now,  I  trust  yon 
will  find  no  difficulty  in  coming  to  a  con- 
clusion in  this  case.  I  have  tried  to  ex- 
plain the  law  to  you  as  I  understand  it. 
If  you  come  to  the  conclusion  that  this 
child  was  enticed  and  persuaded  away  by 
Bettie  Cothran,  and  she  was  persuaded 
afterwards,  by  promises  or  force,  to  ha  ve 
sexual  intercourse  with  men, — I  say  if  you 
come  to  that  conclusion,  tbe  plaintiff 
would  be  entitled  to  a  verdict.  It  may 
be  for  any  amount  from  one  cent  up  to 
ten  thousand  dollars.  And,  if  you  find  for 
the  plaintiff,  your  verdict  will  be  for  so 
many  dollars,  writing  it  out  in  words, 
not  in  figures.  And  if  yon  come  to  the 
conclusion  that  she  wa^s  not  persuaded  to 
go  there,  or  that  she  was  not  by  promises 
and  persuasion  induced  to  remain,  and 
have  sexual  intercourse  with  men,  the 
plaintiff  would  not  be  entitled  to  recover 
a  verdict,  and  you  would  say,  *  We  find  for 
the  defendants.'    Take  the  record." 

James  I.  Earle  and  Wells  &  Orr,  for  ap- 
pellant. W.  A.  WtlHams  and  Cothran  A 
Ansel,  for  respondent. 

MclTER,  J.  The  plaintin  brings  this  ac- 
tion to  recover  damages  from  the  defend- 
ants,  who  are  alleged  to  be  keepers  of  a 
bawdy-house,  for  enticing  and  abducting 
from  the  home  of  her  parents  Susie  Dob- 
son, an  Infant  child  of  plaintiff,  of  the  age 
of  12  years,  and  causing  her  to  be  de- 
bauched in  the  said  bawdy-house.  Theal- 
legations  of  the  complaint  areso  fully  and 
clearly  set  forth  in  thecharge  of  his  honor. 
Judge  Izi.AR,  which  for  this  and  other 
reasons  should  be  incorporated  in  the 
report  of  this  case,  as  to  supersede  the 
necessity  for  anything  more  than  the  gen- 
eral statement  which  we  have  made  as  to 
the  nature  of  the  action.  The  defendants 
filed  separate  answers,  only  one  of  which, 
that  of  tbe  appellant,  Elizabeth  Cothran,  ia 
set  out  In  the  case,  from  which  we  infer 
that  the  answers  of  the  other  two  de- 
fendants were  of  the  same  general  char- 
acter; at  all  evsnts,  there  is  nothing  in 
tbe  case  to  Indicate  that  the  defendants 
relied  upon  different  defenses.  The  first 
defense  set  up  in  appellant's  answer 
amounts  simply  to  a  general  denial  of  all 
the  material  allegations  of  the  complaint. 
For  a  second  defense  she  alleges  (1)  that 
another  and  older  daughter' of  plaintitt 
was,  for  a  period  o(  three  years,  and  up 
to  a  short  time  before  the  alleged  abduc- 
tion of  the  said  Susie  Dobson,  with  the 
knowledge  and  consent  of  plaintiff,  an  in- 
mate of  said  bawdy-house,  and  that  dar- 
ing the  whole  of  that  period  the  said  Susie 
was  a  frequent  visitor  there,  with  the  con- 
sent and  approval  of  plaintiff;  (2)  that 
during  the  whole  of  said  period  the  plain- 
tiff and  his  wife,  the  mother  of  Susie,  fre- 
quently visited  said  house  for  improper 
and  immoral  purposes;  (8)  that  another 
sister  of  Susie,  with  the  knowledge  of 
plaintiff,  and  without  objection  from  him, 
made  application  to  be  allowed  to  be- 
come an  inmate  of  said  house,  and  was 
refused ;  (4)  that  the  said  Susie  Dobson  is, 
and  has  been  for  a  year  last  pant,  a  per- 
son of  "loose  character;"  (6)  that  the 
said  elder  sister  of  Susie  is  now  living  in 
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plaiutiff'a  bouse,  receiving,  without  ob- 
jection from  biai,''tbepruuiiBcauu&niid  in- 
diHcriminate  visits  of  men  tor  improper 
purpuses;"  (6)  tbat  tbe  appellant  has  not 
the  control  and  management  ot  tbe  house 
referred  to  In  tbecomplaint,  "but  only  the 
USA  and  occupation  ol  two  rooms  there- 
in;" (7)  that  at  the  time  u(  tbe  alleged  oc- 
currences mnntloued  In  the  complaint  the 
appellant  was  sici:  in  bed,  and  bad  noth- 
ing to  do  with  said  occurrences,  if  any 
such  tool<  place;  (8j  that  all  tbe  females 
of  plalutiD's  immediate  family  are  persons 
of  bad  character  for  chastity.  When  the 
case  was  called  for  trIal,-counsel  for  plain- 
tiff interposed  an  ori^l  demurrer  to  theaec- 
ond  defense  set  up  in  appellant's  answer, 
which  was  sustained,  and  defendants  ex- 
cepted. Ail  the  testimony  Is  set  out  lu  the 
case,  and  it  is  manifestly  very  conflicting 
as  to  many  material  matters  off  act.  The 
Jury,  however,  rendered  a  verdict  against 
all  of  tbe  defendants  for  f  1,000,  and,  judg- 
ment bf>lng  entered  thereon,  tbe  defendant 
Elizabeth  Cotbran  alone  appeals,  upon 
tbe  several  grounds  set  out  in  tbe  record. 
The  flnst  ground  questions  tbe  correct- 
ness of  the  ruling  sustaiulng  the  demurrer 
to  tbe  second  defense,  whereby  the  eight 
parthgrapbs  of  that  defense,  stated  sub- 
Btantially  above,  were  stricken  out.  Tbe 
ground  upon  which  tbe  circuit  judge  sus- 
tained the  demurrer  is  not  stated  in  tbe 
case,  though  we  infer,  from  what  subse- 
quently occurred,  that  bis  honor  was  of 
opinion  that  the  allegations  contained  In 
those  eight  paragraplis  did  not  amount 
to  such  a  defense  as  would,  it  true,  consti- 
tute a  bar  to  the  action,  but  were  more 
properly  circumstances  In  aid  of  the  gen- 
eral denial,  or  in  mitigation  of  damages; 
for  we  find  that  much  testimony.  Indeed 
all  that  was  offered  tending  to  show  the 
tratb  of  such  allegations,  was  received 
during  tbe  progress  of  the  trial.  So  that, 
even  it  there  was  technical  error  in  the 
ruling  complained  of,  tbe  defendants  sus- 
tained no  damage  thereby,  as  tbey  ob- 
tained all  the  benefit  which  tbey  could 
have  derived  if  these  allegations  in  the  an- 
swer bad  not  been  stricken  out.  We  are 
not  prepared  to  admit,  however,  that 
there  was  even  technical  error  in  the  rul- 
ing, for  the  fact  that  the  plaintiff  and  ev- 
ery member  of  his  family  bad  been  persons 
of  bad  character  and  loose  habits  In  re- 
spect to  chastity  would  not  constitute  a 
defense  to  an  action 'of  this  kind,  no  more 
than  the  fact  that  a  female  upon  whom  a 
rape  has  been  committed  is  a  person  of 
dissolute  character  would  constitute  a  de- 
fense to  an  indictment  for  tbe  rape.  It 
would  be  no  bar  to  an  action  of  this  kind 
to  show  that  the  girl  whom  defendants 
are  charged  with  having  enticed  from  tbe 
paternal  roof,  and  induced  to  become  an 
inmate  of  a  den  of  infamy,  was  not  a  per- 
son of  chastity,  and  that  her  domestic  sur- 
roundings were  not  favorable  to  tbe  cul- 
tivation of  that  virtue.  That  would  uut 
justify  tbe  act  of  defendants  inducing  her 
to  enter  a  bawdy-bouse,  where  her  pre- 
vious bad  habits  would  be  Intensified  and 
fixed.  It  is  very  true  that  such  allega- 
tions as  are  contained  In  the  second  de- 
fense set  up  in  the  answer.  If  established, 
would  tend  to  shake  confidence   in   tbe 


charge  upon  which  tbe  action  was  based, 
and  aid  materially  the  first  defense  under 
tbe  general  denial,  and  would  also  have 
an  Important  bearing  upon  the  question 
of  damages.  But,  as  we  have  said,  tbe 
record  shows  that  tbe  defendants  were 
allowed  the  full  benefit  to  which  they 
were  entitled  In  these  respects  by  being 
permitted  to  offer  such  testimony  as  they 
desired,  tending  to  show  the  bad  habits 
of  the  plaintiff  and  other  members  of  bis 
family. 

Tbe  second  ground  ot  appeal  is  In  these 
words:  "There  being  a  family  Bible  in 
tbe  court-house  having  tbe  record  of  the 
age  of  Susie  Dobson,  it  should  have  been 
submitted.  Instead  of  parol  testimony." 
This  ground  is  based  upon  the  unfounded 
assumption  that  tbe  entry  in  a  family  Bi- 
ble Is  tbe  best  evidence  of  tbe  age  of  a  per- 
son, the  date  of  whose  birth  is  there  en- 
tered. Such  evidence,  however.  Is  in  fact 
secondary,  and  Is  only  permitted  where 
better  evidence  cannot  be  obtained.  It  is 
really  nothing  more  than  the  written  dec- 
lar^tloq  of  tbe  person  who  made  tbe  en- 
try, and  Is  admissible  in  cases  of  pedigree, 
as  an  exception  to  the  general  rule  upon 
tbe  subject.    But  it  is  useless  for  as  to 

gursufl  tbe  inquiry,  as  tbe  question  bas 
een  distinctly  decided  In  this  state  in  tbe 
case  of  Taylor  v.  Hawkins,  1  McCord, 
164,  where  it  was  bela  that  the  entry  In'a 
family  Bible  of  the  date  of  a  person's  birth 
was  not  tbe  best  evidence  ot  the  age  of 
such  person,  but  that  it  might  be  proved 
by  a  person  who  testified  from  mere  rec- 
ollection of  tbe  fact  and  tlc&e  of  tbe  birth 
ot  tbe  person  whose  age  was  in  question. 
In  delivering  the  opinion'  of  the  court, 
CoLcocK,  J.,  used  this  language:  "In  this 
case.tbe  witness  maj-  have  proved  the  ag^e 
of  the  defendant,  although  (such  entry 
existed)  from  mere  recollection  of  the  fact 
of  his  birth.  In  short,  it  is  the  very  best 
evidence  which  the  nature  ot  tbe  case  ad- 
mits. If  uo  other  evidence  could  bave 
been  had,  the  memorandum,  upon  proof 
of  tbe  handwriting,  may  have  been  admit- 
ted. "  Tbe  same  doctrine  Is  recognised  in 
Robinson  v.Blakely,4Rlcb.Law,5S(];  and 
in  Wilson  v.  Railniad  Co.,  16  S.  C.  5S7,  the 
general  proposition,  which  would  con- 
clude the  question  under  consideration,  is 
laid  down  that  entries  in  a  book  need  not 
be  produced  to  prove  a  fact  within  wit- 
ness' own  knowledge.  It  was  therefore 
clearly  comoetent  for  the  plaintiff  to 
prove  the  age  of  bis  own  daughter  by  bis 
own  testimony  as  tu  tbe  date  of  ber 
birth,  as  well  as  by  tbe  testimony  ot  tbe 
child's  mother  to  the  same  effect,  and 
there  was  no  error  In  refuslug  to  require 
the  production  of  the  entry  In  the  family 
Bible. 

Tbe  third,  fourth,  and  fifth  exceptions 
imputeerror  to  the  circuit  judge  In  refus- 
ing to  allow  certain  questions  to  be  put 
to  plaintiff  as  to  what  his  daughter  said 
after  she  bad  been  found  in  the  bawdy- 
bouse  and  was  being  carried  home  by  ber 
father.  Susie  Dobson  not  being  a  party 
to  this  action,  her  declarations,  under  tbe 
general  rule,  would  be  incompetent.  She 
could  Iiavebeen.and  was  In  fact,  examined 
as  a  witness,  and  there  was  therefore  no 
occasion  for  asking  another  witness  what 
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Ae  had  said.  But,  nioro  than  thl9,  when 
Bbe  was  on  the  Btand  as  a  wltnees,  she 
vma  asked  what  she  said  to  ber  father,  as 
well  In  the  house  as  on  her  way  home, 
and  subseqaentlv  witnesses  were  exam- 
ined for  the  purpose  of  contradicting  her, 
and  thus  the  defendants  had  before  the 
Jury  ali  the  facts  which  they  complain 
were  excluded.  So  that  in  no  point  ol  view 
can  these  exceptions  be  sustained. 

The  sixth  exception  imputes  error  In  rul- 
InK  out  the  followiuK  qaestlon  propound- 
ed to  Susie  Dobson  while  on  the  stand  as 
a  witness:  "That  night  when  you  were 
talcen  out  of  the  wardrobe,  didn't  you  tell 
your  father  that  yon  were  not  going 
home  until  you  had  got  your  money  you 
bad  made  there?"  what  relevancy  such 
a  question  had  to  the  issue  which  the  ]ury 
were  called  upon  to  determine  it  is  some- 
what difflcult  to  say ;  but,  in  view  of  the 
undisputed  testimony  that  Susie  Dobson 
was  very  mach  intoxicated  and  quite  ex- 
cited when  talten  out  of  the  wardrobe, 
and  in  view  o*  the  further  fact  that  she 
had  testified  that  she  had  no  recollection 
whatever  of  having  seen  her  father  on 
that  occasion,  we  cannot  say  that  there 
was  any  error  in  excluding  the  question. 

The  seventh  exception  complains  of  er- 
ror in  excluding  testimony  as  to  what 
Susie  Bubson  was  supposed  to  have  said 
to  Mrs.  Fletcher  she  heard  her  father  suy 
was  bis  motive  for  bringing  thiR  action. 
'This  question  was  so  plainly  incompetent 
as  an  eRort  to  elicit  declarations  of  per- 
sons not  parties  to  the  case  that  we  need 
not  say  more. 

The  eighth  exception  is  in  the  following 
words:  "Plaintiff's  counsel,  duiing  the 
closing  argument,  having  exhibited  to  the 
Jury  the  Dobson  family  Bible,  and  stated 
that  the  age  was  there  recorded,  the  Judge 
should  have  either  directed  the  jury  that 
they  roust  not  consider  that  fact,  or 
granted  defendants'  motion  to  submit  the 
Bible  to  the  court  and  )ury,  that  they 
might  see  that  the  date  of  Susie  Dobson's 
birth  had  been  changed  therein."  Tills 
exception,  if  for  no  other  reason,  cannot 
be  sustained,  because  it  does  not  correctly 
represent  the  occurrence  upon  which  it  is 
baped.  The  case,  by  which  alone  are  we 
to  be  governed,  shows  that  "during  the 
argument"  one  of  defendants'  counsel 
"stated  to  the  jury  that  no  family  Bible 
showing  the  age  of  Susie  Dobann  had  been 
produced  or  offered  in  evidence,"  and  that 
one  of  the  counsel  fur  plaintiff  in  reply 
"stated  that  the  judge  had  not  ruled  that 
it  was  necessary  to  produce  a  family  Bible 
to  prove  age;  that  there  was  nothing  in 
the  evidence  to  show  that  any  record  was 
made  by  either  the  father  or  mother  of 
Susie  Dobson ;  that  the  family  Bible  was 
in  coart,  and  could  have  been  produced  if 
the  judge  had  ruled  it  was  necessary.  The 
Bible  was  not  exhibited  to  the  jury,  but 
was  taken  ont  of  the  desk  drawer  by  Mr. 
Ansel,  at  the  request  of  Mr.  Williams,  both 
of  whom  were  counsel  for  plaintiff,  and 
woo  laid  on  the  desk.  It  was  then  taken 
up  by  Mr.  Orr,  one  of  the  counsel  for  de- 
fendants, who  stated,  in  the  presence  and 
hearing  of  the  jury,  that  thp  date  had 
been  altered,  and  he  then  asked  the  con- 


sent of  Mr.  WllIlamB  that  the  Bible  be 
shown  to  the  jury.  Mr.  Williams  object- 
ed, sa.ving  the  judge  had  ruled  it  out.  Mr. 
Orr  then  asked  that  the  liible  be  shown 
to  the  court  and  jury,"  which  was  object- 
ed to,  and  the  objection  was  snstained. 
But.  even  if  we  take  the  representation  as 
made  in  the  exception  to  be  correct,  we 
do  not  see  any  foundation  tor  the  excep- 
tion. All  this  occurred  while  the  argu- 
ment was  in  progress,  and  after  the  testi- 
mony on  both  sides  had  been  closed ;  and 
the  rule  is  well  settled  that  a  motion  to  re- 
ceive further  testimony  at  that  stage  of 
the  easels  addressed  to  the  discretion  of 
the  circuit  judge,  with  which  this  court 
will  rarely  interfere,  (Kairson  v.  Puck- 
haber,  14  S.  C.  627;  State  v.  Clyburn,  16  S. 
C.  375,  and  the  cases  there  cited ;)  espe- 
cially where,  as  in  this  case,  we  think  his 
discretion  was  properly  exercised. 

The  ninth  exception— "becaase  the 
judge's  charge  clearly  Indicated  to  the 
jury  his  opinion  on  the  tacts  of  the  case" 
— is  too  general  in  its  terms  to  require  con- 
sideration at  our  hands,  as  it  contains  no 
specification  of  any  instance  in  which  the 
constitutional  provision  is  supposed  to 
have  been  violated.  But  we  may  a/id  that 
it  seems  to  us, that  the  charge  is  singular- 
ly free  from  any  such  exception. 

The  tenth  exception  is  based  upon  the 
assumption,  tor  which  we  find  no  support 
in  the  case,  that  the  defendants  pleaded 
separate  defenses,  and  cannot  therefore  be 
sustained.  But,  even  were  it  otherwise, 
we  see  nothing  in  the  charge  which  would 
warrant  the  assertion  that  the  judge  "led 
the  Jury  to  believe  that  they  must  find  for 
or  ajgainst  ^11  of  the  defendants. "  On  the 
contrary,  we  think  he  correctly  laid  down 
the  law  as  to  what  facts  would  implicate 
one  or  more  of  the  defendants,  and  left  it 
to  the  jury  to  determine  whether  such 
facts  were  established. 

The  eleventh  exception  complains  of  er- 
ror "in  charging  the  .jury  that,  even  if  the 
defendants  did  not  persuade  ber  by  prom- 
ises, or  entice  her,  to  leave  her  father's 
bouse,  if  they  did  persuade  her  to  pursue 
this  life  of  shauje  after  she  went  to  their 
house  of  ill  fame,  and  alter  her  father 
came  for  her  she  was  hid  by  them  in  that 
wardrobe,  I  think  there  would  be  sufficient 
force  in  that  to  maintain  this  action." 
The  cases  of  Kirkpatrick  r.  Lockhart,  2 
Brev.  276,  and  Vaughan  v.  Rhodes,  2  Mc- 
Cord,  227,  citod  by  counsel  tor  respondent, 
are  sufficient  to  vindicate  the  instruction 
complained  of. 

The  twelfth  exception— "  because  the 
finding  of  the  jury  was  contrary  to  the 
clear  preponderance  of  the.  testimony"^ 
has  been  so  often  ruled  to  be  insufficient 
as  to  require  no  further  notice. 

The  thirteenth  and  fourteenth  excep- 
tions, based  upon  the  allegation  that  the 
damages  found  by  the  jury  are  excessive, 
it  is  well  settled  cannot  be  considered  by 
this  coqrt.  Steele  v.  Railroad  Co.,  11  S. 
C.  589;  Petrie  v.  Railroad  Co..  29  S.  C.  303, 
7  S.  B.  Rep.  515.  The  judgment  uf  this 
court  is  that  the  judgment  of  the  circuit 
court  be  affirmed. 

McUowAN,  J.,  concurs. 
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BcENA  ViBTA  Manuf'o  Co.  et  aJ.  T.  Chat- 

TAxuooA  Door  &  Sash  Co.  et  al. 

(Supreme  Court  of  Oeorffta.    July  20, 1891.) 

IlMUNOnON— DiSCBBTION  OP  TbIAL  CoUBT. 

It  not  appearing:  that  there  was  any  abuse 
of  discretion  by  the  court  below  in  granting  an 
Injunction  and  appointing  a  reoeirer,  the  Judg- 
ment is  afBrmed. 
{SyUabua  by  the  Court.) 

Error  from  superior  court,  Marion  coun- 
ty ;  Allen  Fort,  Judge. 

Petition  by  tbe  Chattanooga  Door  & 
Sash  Company,  Wallace  McPberson,  and 
D.  C.  Jones,  against  the  Buena  Vista  Man- 
ntacturing  Company  and  others,  tor  a  re- 
ceiver and  an  injunction.  Petition  grant- 
ed, and  defendants  bring  error.    Afflrmad. 

The  official  report  is  as  follows: 

Tbe  exception  In  this  case  Is  to  tbe 
granting  of  an  injunction  against  the  de- 
rendants, and  the  appointment  of  a  receiv- 
er of  tbe  property  of  the  Buena  Vista 
Manufacturing  Company.  Complainants 
were  the  Chattanooga  Door  &  iSash  Com- 
pany, Wallace  McPberson.and  D.C.Jones. 
By  their  petition  they  alleged  that  the 
Buena  Vista  Manufacturing  Company,  a 
corporation,  owed  tbe  Chattanooga  Door 
&  Sash  Company  $1,869.49,  on  two  promis- 
sory notes,  neither  of  which  was  due  when 
the  petition  was  presented.  These  notes 
were  secured  by  a  mortgage  on  tbe  land 
of  the  manufacturing  company,  describing 
It,  together  with  the  buildings  on  said 
land,  and  its  machinery,  lumber,  sash, 
doors,  blinds,  etc.  The  manufacturing 
company  is  Indebted  to  McPherson  $400, 

due  and  unpaid,  and  owes  Jones  

dollars  upon  open  account,  which  Is  over- 
due and  unpaid.  On  April  16,  1891,  tbe 
manufacturing  company  made  to  M.  R. 
Edwards  a  deed  of  assignment  of  all  of 
Its  property.  Under  this  deed  of  assign- 
ment there  are  certain  preferred  creditors, 
to-wlt:  (1)  The  attorney  of  the  corpora- 
tion, whose  claim  is  not  set  out,  and  Is 
unliquidated,  and  other  employes  and 
agents  of  tbe  corporation,  whose  names 
are  not  set  out,  and  whose  demands  are 
not  'liquidated.  (2)  The  Amerlcus  Iron- 
works, in  tbe  sum  of  $2,000,  upon  ten  notes, 
already  secured  by  mortgage.  (4)  The 
Planters'  Bank  of  Ellavllle,  $515,  upon  an 
unsecured  note,  and  M.  R.  Ed  wards  $408.80, 
upon  an  uusecured  note.  (5)  The  Buena 
Vista  Loan  &  Sa  vings  Bank  $800,  upon  four 
unsecured  notes.  Under  the  deed  of  assign- 
ment the  property  mortgaged  to  tbe 
Chattanooga  Door  &  Sash  Company  is 
conveyed  to  tbe  assignee,  and  he  is  em- 
powered and  authorized  to  convert  It  into 
money,  and  pay  the  money  arising  from 
the  sale  on  the  preferred  claims  in  the  deed 
of  assignment,  and  the  assignee  is  endeav- 
oring to  sell  the  property  at  private  sale. 
If  he  is  allowed  to  sell  the  property,  most 
of  which  Is  personalty  and  portable,  and 
a  portion  of  which  Is  perishable,  it  can 
and  will  be  moved,  and  thereby  the  door 
and  sash  company  will  be  defeated  in  the 
collection  of  Its  claim  and  the  enforcement 
of  its  lien.  The  assignee  will  sell  tbe 
property  unless  enjoined.  Tbe  mortgage 
of  the  door  and  sash  company  on  the  real 
estate  of  tbe  corporation  Is  not  valid 
agaimit  innocent  purchasers  for  value,  be- 


cause It  was  only  attested  by  one  wit- 
ness; but  it  Is  a  valid  subsisting  lien 
against  the  assignor  and  assignee,  and,  if 
the  assignee  Is  allowed  to  sell  the  land  to 
an  innocent  purchaser,  the  right  uf  peti- 
tioner would  be  jeopardized  and  defeated. 
Tbeasslg:nee  Is  about  to  sell  all  of  the  prop- 
erty in  bulk,  and  Is  directed  in  the  assign- 
ment to  pay  the  proceeds  to  tbe  preferred 
creditors,  one  of  whom  (the  Americas 
Iron -Works)  Is  preferred  both  by  mort- 
gage on  a  portion  of  the  property  em- 
braced in  tbe  mortgage  of  petitioner  and 
by  the  assignment ;  and  It  would  be  ineq- 
uitable and  unjust  to  allow  the  assignee 
to  convert  all  the  property  Into  cash,  and 
give  tbe  preferred  creditors  tbe  benefit  of 
a  fund  arising  from  the  sale  of  property 
upon  which  petitioner  had  a  legal  subsist- 
ing Hen  before  tbe  execution  uf  the  assign- 
ment. By  selling  the  property  In  bulk,  pe- 
titioner would  be  deprived  of  the  right  to 
foreclose  Its  mortgage,  and  recover  the 
amount  due  thereon.  The  property  as- 
signed is  not  of  sufficient  value  to  cover 
the  preferred  claims  and  tbe  clainj  of  this 
petitioner.  Tbe  assigmnent  Is  void  fur 
the  following  reasons:  The  Planters' 
Bank  of  Ellavllle  is  nut  a  creditor  of  the 
assignor  in  any  sum  whatever.  A  full  and 
complete  schedule  of  tbe  liabilities  of  the 
corporation  Is  not  set  out.  In  that  the  an- 
signor  failed  to  set  out  a  list  of  the  stock- 
holders In  the  corporation;  it  failed  to  set 
out  the  true  amount  due  by  the  corpora-' 
tlon  on  open  account  to  the  Amerlcus 
Iron-Works,  the  true  amount  being  $23, 
and  the  amount  set  out  being  $10.  The 
assignor  undertakes  to  make  preferred 
creditors  of  the  attorney  and  of  its  em- 
ployes, whose  names  are  not  set  out,  nor 
Is  any  Indebtedness  to  them  shown.  The 
corporation  is  hopelessly  Insolvent,  and 
was  so  when  it  executed  the  deed  of  as- 
signment. The  assignment  is  also  void 
because  W.C.  Singleton  owes  the  assignor 
$500,  which  indebtedness  Is  not  set  out  or 
disclosed  in  the  deed  of  assignment  and 
schedule  annexed,  and  there  are  other 
creditors  of  tbe  corporation  whose  names 
are  not  set  out,  nor  the  amount  due  them. 
The  property  of  the  assignor  consists 
largely  of  buildings,  machinery,  lumber, 
and  tbe  like,  near  to  tbe  railroad,  and  lia- 
ble to  be  destroyed  by  fire  at  any  time, 
and  there  Is  very  little  or  no  Insurance  on 
It,  and  the  assignee  is  unable  to  get  insur- 
ance, not  being  authorized  so  to  do  In  the 
deed  of  asslgrument,  so  that  the  creditors 
are  In  danger  of  losing  their  claims  alto- 
gether. The  assignment  should  be  set 
aside  for  thefoUo  wing  additional  reasons: 
Tbe  schedule  of  liabilities  filed  in  connec* 
tlon  with  It  falls  to  set  out  an  Indebted- 
ness of  $280  by  note  to  M.  R.  Edwards,  or 
bearer,  executed  by  8.  N.  Rusbin,  and 
Indorsed  by  tbe  assignor,  by  Its  president; 
and  a  note  for  $700to  tbe  same  payee,  and 
with  tbe  same  indorsement,  executed  by 
W.  R.  Hair  as  maker;  and  a  note  for  $168, 
with  the  same  payee  and  Indorsement,  ex- 
ecuted by  J.  R.  Little  as  maker;  and  a 
note  for  $112,  with. the  same  payee  and  in- 
dorsement, executed  by  W.  H.  Crawford 
as  maker.  Tbe  makers  of  these  notes 
were  stockholders  and  directors  of  the  as- 
signor, and  tbe  amounts  expressed  in  th* 
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notes,  less  certain  interest,  were  due  by 
tlieiu  to  the  asslgiior  fur  their  unpaid  sub- 
scriptions to  the  capita]  stoclc  ot  said  cor- 
poration. Being  unable  to  pay  the  sums, 
they  executed  and  delivered  to  the  assign- 
or these  notes,  and  its  president,  in  order 
to  realize  upon  them,  procured  Edwards 
to  discount  them,  and,  in  pursuance  of 
this  agreement,  the  corporation  author- 
ized its  president  to  indorse  the  notes, 
whereby  it  became  indebted  -to  Edwards 
$1,271.20.  The  schedule  of  liabilities  fails 
to  set  out  as  creditors  certain  other  per- 
sons mentioned,  to  whom  it  was  Indebt- 
ed. The  assignor  was  also  Indebted  to 
Its  president  f412.78  for  salary  as  such, 
which  debt  is  not  set  out  in  the  sched- 
ule. The  schedule  sets  out  an  indebt- 
edness of  $309.82  to  one  Little,  when  the 
corporation  only  owed  him  $179.  The  as- 
signm'ent  is  Toid,  also,  because  it  was 
executed  and  delivered  by  the  president  of 
the  corporation  without  authority  of  the 
stockholders  or  board  of  directors,  and 
without  authority  of  law.  Petitioners 
prayed  that  the  assignor  and  assignee  and 
the  preferred  cerditurs  be  made  parties  de- 
fendant; that  the  deed  of  assignment  be 
set  aside;  for  injunction,  receiver,  etc. 
The  petition  was  presented,  and  a  tempo- 
rary restraining  order  granted,  and  a  tem- 
porary receiver  appointed,  and  rule  to 
show  cause  Issued  on  May  2, 1R91.  The 
deed  of  assignment  was  executed  April  16, 
1891. 

Defendants,  byway  of  demurrer  and  an- 
swer, alleged :  The  manufacturing  com- 
pany ceased  to  do  business  on  April  16, 
1891,  and  when  the  petition  was  presented 
were  not  manufacturers  and  traders, 
within  the  meaning  of  section  3149f  of  the 
Code  of  1882,  and  during  the  continuance 
of  the  company  it  did  not  at  any  time 
manufacture  articles  to  the  extent  of  $5,- 
000.  Its  indebtedness  to  thedoor  andsash 
company  Is  secnred,  and  not  due.  Its  in- 
debtedness to  McPherson  and  Jones  is  on- 
ly $675.  which  is  not  one-third  of  the  unse- 
cured liabilities  of  the  assignor,  as  shown 
by  the  deed  of  assignment.  It  is  not  true 
that  the  Planters'  Bank  of  Ellavllle  is  not 
a  creditor  of  the  assignor.  The  deed  of 
assignment  was  executed  and  delivered 
under  the  direction  and  by  authority  of 
,  the  officers,  directors,  and  stockholders  of 
the  assignor,  and  was  full  and  complete 
of  all  the  property  of  the  assignor,  they 
making  no  claimras  stockholders  or  oth- 
erwise, to  the  same.  The  assignment  sets 
out  in  full  a  list  of  all  the  creditors,  with 
the  amounts  dne  them,  so  far  as  the  same 
was  known,  or  could  be  ascertained,  at 
the  time  It  was  made.  The  names  of  the 
employee  and  the  amounts  due  them  at 
the  time  of  the  assignment  are  set  forth 
therein,  and,  as  to  the  attorney  and  other 
employes,  there  was  no  sum  due  them 
when  the  assignment  was  made;  the  pref- 
erence given  them  being  for  any  services 
which  they  might  hereafter  render  by  way 
of  current  expenses  for  services  or  wages 
In  running,  shaping  up,  and  putting  In  or- 
der the  machinery  or  other  property  of  the 
assignor.  The  deed  of  assignment  was 
made  in  good  faith,  without  any  intention 
to  binder,  delay,  or  defraud  creditors.  W. 
C.  Singleton  does  not  owe  defendant  $500, 


or  any  amount  whatever,  except  that  set 
forth  in  the  afsignment.  The  property  Is 
insured  to  the  extent  that  insurance  could 
be  procured,  and  the  assignee  has  given 
good  and  valid  bond  In  the  sum  of  $12,000. 
It  is  not  true  that  Bushin,  Hair,  and  Lit- 
tle executed  their  notes  to  the  assignor, 
which  were  afterwards  discounted  by  it 
to  Edwards,  and  which  were  indorsed 
by  it.  Hair,  Crawford,  Bushin,  and  Lit- 
tle were  stockholders  in  the  corporation, 
and  owed  it,  for  unpaid  stock  subscrip-' 
tions,  an  amount  equal  to  the  notes  re- 
ferred to;  and,  desiring  to  pay  the  indebt- 
edness, negotiated  with  Edwards  through 
Singleton,  the  president  of  the  corpora- 
tion, for  a  loan  of  money  wherewith  to 
pay  up  the  stock,  and  Edwards  made  the 
loan  to  them  for  that  purpose,  taking 
their  promissory  notes,  which  notes  were 
Indorsed  by  Singleton,  president.  Hair, 
Crawford,  Little,  and  Rushln  are  all  solv- 
ent, and  able  to  pay  their  notes  promptly, 
and  no  liabilities  will  accrue  to  the  corpo- 
ration by  reason  ot  the  indorsement,  and, 
if  it  is  liable  at  all  on  the  notes,  it  is  only 
as  surety.  The  corporation  is  not  now, 
and  was  not  when  the  deed  of  assignment 
was  made,  indebted  to  Singleton  $412.73. 
It  does  owe  Little  $309.32. 

Upon  the  hearing  for  injunction  and  re- 
ceiver, much  testimony  was  introduced. 
It  was  admitted  that  the  copy  deed  of  as- 
signment attached  to  the  answer  of  de- 
fendant was  correct,  and  that  the  manu- 
facturing company  had,  by  its  president, 
indorsed  the  notes  of  Crawford,  Bushin, 
Hair,  and  Little,  which  was  an  accommo- 
dation indorsement,  and  without  any  con- 
sideration. Briedy  stated,  the  testimony 
for  petitioners  was  to  the  following  effect: 
The  Indebtedness  of  the  manufacturing 
company  to  the  door  and  sash  company 
is  as  has  been  stated  above,  and  was  se- 
cured as  stated.  The  assignee  was  en- 
deavoring to  sell  all  the  assets  of  the  as- 
signor after  the  assignment  was  made, 
and  most  of  the  property  upon  which  the 
door  and  sash  company  had  a  mortgage 
was  personal  and  portable,  and  a  portion 
of  It  was  perishable.  The  assignee  stated 
at  first  that  there  was  no  insurance  on 
the  propert.v,  and  that  he  could  procure 
none,  but  afterwards  said  there  was  Insur-. 
ance  on  the  property  to  the  amount  of 
$1,500,  but  be  refused  to  exhibit  the  policy 
to  an  officer  of  the  door  and  sash  com- 
pany. The  manufacturing  company  Is 
Insolvent,  and  was  when  the  assignment 
was  made,  and  Singleton  stated  on  April 
4,  1891,  that  be  owed  it  $500,  unpaid  sub- 
scription to  the  capital  stock.  On  April 
16, 1891,  J.  J.  Kemp  was  a  creditor  to  the 
amount  of  $7.50  for  labor  performed;  J. 
H.  Wall  to  the  amount  of  $5.50;  F.  M. 
Orr  to  the  amount  of  $17.00;  C.  H.  Willis 
to  the  amount  of  $7.50;  Bobert  Heard  to 
the  amount  of  $6.50;  Jesse  Wilcher  to  the 
amountof  $12;  Irwin  Smith  to  the  amount 
of  $5.50;  and  W.  B.  Short,  clerk  of  the  su- 
perior court,  $6.00.  These  debts  are  not 
set  forth  in  the  schedule  to  the  deed  of  as- 
signment. S.  H.  Christopher  does  not  owe 
the  assignor  $134,  as  stated  In  the  deed  of 
assignment,  but  only  $103.  When  the  as- 
signment was  made,  S.  N.  Bushin  owned 
stock  which  was  paid  op,  and  the  corpo* 
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ration  owed  blm  $10.20.  Singleton  owed 
tlie  corporation  $500  upon  Btoclt  subscrip- 
tion, which  was  to  be  settled  by  the 
amount  due  him  for  salary,  and  a  resolu- 
tion to  that  effect  was  passed  by  the  di- 
rectors. The  notes  above  mentioned  of 
Rushin,  Crawford,  and  others  were  in- 
dorsed by  Singleton,  as  president,  by  au- 
thority of  the  board  of  directors  of  the 
corporation,  and  they  are  unpaid.  The 
temporary  receiver  called  on  the  assignee, 
and  requested  him  to  deliver  the  assets, 
and  the  asslKnee  turned  over  certain  mon- 
ey and  buoIiB,  but  has  failed  to  turn  over 
the  bools  of  minutes  belonging  to  the  cor- 
poration, or  the  minutes  in  any  other 
form,  and  diligent  search  in  its  safe  forevi- 
dence  of  minutes  upon  sheets  of  paper,  or 
in  any  form,  has  failed  to  discover  them. 
The  temporary  receiver  has  had  the  prop- 
erty of  the  company  insured  for  f7,500. 
A.  J.  Taylor  did  not  owe  the  assienor 
fl84.91,  but  only  owed  $54.20,  while  it 
owed  him  a  much  larger  sum,  to-wit,$70.- 
60,  by  way  of  damages  for  violation  of 
contract.  The  indebtedness  of  Taylor  is 
stated  in  the  schedule  attached  to  the  as- 
signment to  be  $84.91.  In  the  schedule 
Mrs.  Thorpe  is  stated  as  indebted  $476, 
when  in  truth  she  was  only  indebted  $225. 
W.  H.  Carr  was  Indebted  only  $200,  or 
thereabouts,  instead  of  $350.  (In  the 
schedule,  as  transmitted  in  the  record, 
Carr's  name  does  not  appear.)  J.  B. 
Johnson  was  only  indebted  $90.03,  instead 
of  $103.95,  as  stated  in  the  assignment. 
W.  D.  Benson  was  not  a  creditor  of  the  as- 
signor $163,  as  set  out  in  the  assignment, 
but  it  only  owed  him  $10  or  $12. 

The  evidence  for  defendants  was  in  brief: 
The  assignor  does  owe  the  Planters' 
Bank  of  Ellaville  $515.45,  by  a  promissory 
note, for  loaned  money.  The  stuclcholders 
and  directors  of  the  assignor  never  Icept  a 
book  of  minutes.  Its  secretary  often  re- 
quested Its  president  to  furnish  a  book, 
but  it  was  never  done,  and  the  minutes 
were  kept  only  in  an  informal  way,  on 
loose  sheets  of  paper,  which  were  left  in 
the  safe  of  the  assignor,  and  the  safe,  in- 
cluding books  and  papers  of  ail  kinds,  the 
secretary  is  informed  and  believes,  has 
been  turned  overto  the  temporary  receiver 
by  the  assignee.  The  secretary,  as  book- 
keeper of  the  assigruor,  was  called  upon  by 
the  officers,  at  the  time  the  assignment 
was  made,  to  make  out  and  furnish  to  the 
attorney  who  drew  the  deed  of  assign- 
ment a  complete  list  of  the  creditors,  with 
the  amounts  due  them,  wlilch  he  earnestly 
endeavored  to  do,  and  believes  he  did  do. 
He  represented  to  the  attorney  that  the 
assignor  owed  the  Americus  Iron-Works 
$10.50,  which  was  the  amount  of  the  pur- 
chases made  by  the  assignor  of  it  on  open 
account,  as  by  statement  rendered  by  it 
to  the  assignor,  and,  if  a  mistake  was 
made  in  not  setting  forth  the  correct 
amount,  it  was  the  fault  of  the  iron- works 
company,  and  not  of  defendant.  The  deed 
of  assignment  sets  forth  the  names  and 
amounts  due  to  the  employes  by  the 
assignor,  so  far  as  was  possible  for  the 
book-keeper,  or  any  of  the  officers  of  the 
assignor,  to  liave  ascertained  the  same. 
The  book-keeper  was  called  upon,  on  or 
before  the  lOtb  day  of  April,  which   was 


Thursday,  to  famlsli  a  statement  of  the  In- 
debtedness, and  at  that  time  did  furaisb  a 
correct  statement  of  ail  the  existing  liabil- 
ities of  the  defendant.  It  employed  itH 
bands  by  the  day  and  week,  to  be  paid 
off  each  Saturday  afternoon,  and  some  of 
the  employes  would  lose  time  during  the 
week,  a  record  of  which  was  kept  by  the 
superintendent,  and  turned  over  to  the 
book-keeper  each  Saturday  afternoon,  that 
he  might  settle  with  them  according  to  the 
time  they  had  worked.  On  the  Thursday 
the  assignment  was  made,  the  book- 
keeper had  no  knowledge  of  bow  mnch 
was  due  the  employes  in  the  way  of  car- 
rent  expenses,  and  could  not  have  known, 
bat  they  were  few  in  number,  and  the  total 
amount  accruing  to  and  due  them  on  the 
last  week  of  their  work  was  not  over  $60, 
and  provision  is  made  for  their  payment 
in  the  deed  of  assignment  as  well  as  it  was 
possible  to  have  done.  The  difference  be- 
tween the  amount  set  out  in  the  assign- 
ment as  due  to  Benson  and  the  amount 
really  due  him  was. caused  by  the  fact  that 
just  prior  to  the  assignment  he  collect- 
ed some  money  for  the  corporation  with 
which  he  credited  his  account,  and  Single- 
ton gave  him  an  order  for  $175,  wfaicb 
facts  were  unknown  to  the  secretary  of 
the  company,  who  made  out  the  schedules, 
and  Benson  is  satisfied  with  the  asslgn-~ 
ment.  So  are  Wall,  Johnson,  Kemp,  and 
Wilcher,  employes  of  the  company.  Craw- 
ford, Hair,  and  Rushin  are  each  perfectly 
solvent,  and  have  sufficient  property  to 
insure  the  payment  of  the  debt  they  owe 
Edwards,  and  for  which  the  assignor  is 
security  or  indorser.  The  debt  of  $6  due 
to  Short,  the  clerk  of  the  superior  court,  is 
dun  him  as  a  fee  for  recording  the  deed  of 
assignment.  The  assignee  has  never  seen 
the  book  of  minates  of  the  assignor,  and 
it  has  never  been  in  bis  custody,  power, 
or  control. 

M.  H.  Blandford.  W.  D.  Crawford,  and 
Tboroton  &  Mcmichael,  for  plaintiffs  in 
error.  Clark  A  Hooper,  B.  P.  liolUs,  and- 
Butt  <&  Lumpkin,  for  defendants  In  error. 

Judgment  affirmed. 

•— —  (87  G«.  4«S)> 

HoBBs  et  al.  v.  Sheffield  et  ah 

{Supreme  Court  of  Qeorgia.    July  8, 1891.) 

Insolvbnot — Reoeivbbs  —  IsroscTiojj— Tradbbs. 

1.  Uuder  ttie  facts  of  this  case,  the  defendant 
Odom  was  not  a  trader  at  the  time  tne  salt  pray- 
ing for  injunction  and  receiver  vras  brought. 
CJomer  v.  Coates,  69  Ga.  491 ;  Blanchard  v.  Van- 
syckle,  70  Ga.  278;  Coates  v.  Allen,  71  Ga.  787;- 
Scott  V.  Jones,  74  Ga.  763;  Klmbrell  7.  Walten, 
(Ga.)  19  8.  B.  Rep.  805. 

9.  The  judgment  enjoining  the  mortgage  fi. 
fas.,  and  appointing  a  receiver  as  to  the  prop- 
erty levied  upon  and  advertised  for  sale.  Is  re- 
versed, with  direction  that,  In  case  the  proceeds  ot 
sale  should  yield  to  Hobbs  and  Tucker  more  than 
$4,300,  with  interest  and  attorney's  fees  there- 
on, the  excess  be  held  np  to  await  the  result  of 
this  litigation;  and  tlie  Judgment  appointing  a- 
receiver  as  to  the  other  effet^  in  controveisy 
is  affirmed. 
(SyUabtM  by  the  Court.) 

Error  from  superior  court,  Lee  county; 
Ali.rn  Fort,  Judge. 

This  bill  of  exceptions  was  taken  by 
Hobbs  et  al.,  preferred  mortgagecredltors 
of  Odom,  a  merchant,  to  the  grant  of  an. 
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iojanctloii  and  the  appointment  of  a  re- 
ceiver  apon  tbe  petition  of  Sheffield  and 
six  other  unsecured  creditors,  to  which  pe- 
tition were  filed  answers  by  Odom  and  by 
the  plaintiffs  in  error,  and  an  answer  in 
tbe  nature  of  a  cross-petition  by  Weston 
et  al.,  second  'mortgage  creditors.  It  ap- 
pears that  on  April  8th  Odom  made  four 
mortgages:  (1)  To  Lucy  A.  Odom, cover- 
ing other  property  than  his  stock  of 
goods,  Boch  as  real  estate,  cows,  horses, 
etc.,  to  secure  notesdne  one  day  after  date 
for  the  snm  total  of  $2,000;  (2)  to  Hobbs 
and  eleven  other  creditors,  to  secure  them 
in  the  aggregate  sum  of  f  7,860  and  10  per 
cent,  attorney's  foes,  covering  his  entire 
stock  of  goods,  wares,  merchandise, 
books,  notes,  and  accounts,  his  store- 
honse  and  two  vacant  lots,  but  not  cover- 
ing the  same  realty  and  personalty  de- 
scribed in  the  mortgage  to  Lucy  A. 
Odom;  (3)  to  Randall  and  five  others,  to 
secure  them  In  tbe  aggregate  sum  of  $400 
clerk  hire  and  10  per  cent,  attorney's  tecs, 
covering  the  same  property  described  In 
•the  Hobbs  mortgage,  and  to  be  equal  in 
dignity  to  it  and  superior  to  the  one 
about  to  be  mentioned;  (4)  to  Weston  aud 
nine  others,  to  secure  them  in  the  aggre- 
gate snm  of  $8,942.69  and  10  per  cent,  at- 
torney's fees,  due  the  day  of  its  date,  cov- 
ering the  same  property  described  in  the 
Hobbs  mortgage,  and  known  as  the  "sec- 
ond mortgage."  On  April  9th,  the  Hobbs 
and  Weston  mortgages  were  foreclosed 
on  the  personalty  described  therein,  by 
separate  affidavits  of  ten  of  the  mort- 
gagees in  the  Hobba  mortgage,  and  of 
four  of  tbe  mortgagees  in  tbe  Weston 
mortgage.  Tbe  other  two  mortgagees  In 
the  Hobbs  mortgage  made  affidavits  to 
foreclose  on  the  personalty  on  April  10th 
and  16th,  respectively,  and  on  April  11th 
one  of  the  other  five  mortgagees  in  the 
Weston  mortgage  made  a  similar  affida- 
vit. All  these  affidavits  were  attached 
to  the  mortgages  to  which  they  related, 
and  were  filed  in  the  clerk's  office,  and  exe- 
cutions were  issued  and  levied.  The  peti- 
tion of  Sheffield  et  al.  was  presented  on 
April  18th,  and  it  contained  these  allega- 
tions: The  sheriff,  acting  under  an  or- 
der of  tbe  ordinary,  advertised  the  stock 
of  goods  for  sale  on  April  :20th,  and  would ' 
on  that  day  proceed  to  sell  the  same,  un- 
less restrained.  Odom's  assets  consist  of 
thescockof  goods  of  the  nominal  value 
of  fifteen  or  twenty  thousand  dollars,  and 
about  tbe  same  amount  of  notes  and  ac- 
counts; and  bis  liabilities  amount  to 
something  over  $40,000.  It  is  his  mani- 
fest intention  to  have  the  stock  of  ^oods 
sold  at  a  sacrifice.  His  purpose  is  to  hin- 
der, delay,  and  defraud  his  creditors;  and 
the  creditors  named  in  the  Hobbs  mort- 
gage are  aiding  blm  In  bis  efforts  to  have 
said  property  sold.  Many  of  tbe  credit- 
'  ors  live  at  a  distance,  and  have  bad  no 
time  to  investigate  the  -condition  of  his 
affairs,  or  to  arrange  to  be  present  at  the 
sale  80  as  to  make  the  property  bring  its 
value.  If  the  sale  is  allowed  to  proceed, 
the  property  will  not  bring  half  Its  value. 
Odom  executed  mortgages  on  other  prop- 
erty in  favor  of  his  wife  and  his  mother-in- 
law,  and  these  mortgages  are  fraudulent 
and  void.    In  tbe  present  situation  it  is 


impossible  for  petitioners  or  any  unse- 
cured creditor  to  gain  any  inforraotion  as 
to  tbe  true  status  of  Odom's  business; 
and  a  receiver  could  sell  thestock  of  goods 
to  much  better  advantage  than  the  sher- 
iff, could  more  readily   collect   and  pre- 
serve the  assets  belonging  to  Odom,  and 
could,  by  authority  of  the  court,  compel 
blm  to  pay  over  any  moneys  in  bis  posses- 
sion.   He  fraudulently  procured  thegoods 
tor  which  he  owes  one  of  tbe  petitioners 
about  ten  days  before  the  failure,  by  a 
statement  that  he  bad  In  value  two  dol- 
lars for  every  one  he  owed.    Said  goods 
were  to  be  paid  for  in  cash  as  soon  as  de- 
livered.   Odom  answered,  admitting  tbe 
indebtedness  claimed  by  the   petitioners 
and  bis  insolvency.    He  alleged   that  he 
executed  tbe  mortgages  in   good  faith,  to 
secure  the  several  parties  boua  ItOe  debts 
which  be  owed  them.    All  of  bis  property 
was  included  in  tbe  mortgages.    Not  one 
dollar  was  reserved.    Everything  that  he 
could  think  of  was  Included,  so- that  his 
creditors  could  have  tbe   benefit  of   tbe 
same.    It  Is  not  true  that  be  is  attempt- 
ing to  binder  or  delay  any  of  his  creditors, 
but  be  has  done,  and  is  willing  to  do, 
anything  in  bis  power  to  enable  them  to 
get  their  money.    Nor  is  it  true  that  the 
mortgage  creditors  are  aiding  and  abet- 
ting him  in  any  such  arrangement  or  ef- 
forts.   There   is   no  combination,  agree- 
ment, or  understanding  between  him  and 
the  mortgagees.    He  made  tbe  mortgages 
to  secure  tbe  payment  of  Just  and   bona 
fide  debts.    The  after-action  of  the  mort- 
gagees was  not  precipitated  or  instigated, 
or  even  suggested,  by  him,  and  he  had 
nothing  to  do  with  having  the  mortgages 
foreclosed.    The  mortgagees  had  a  carefnl 
Inventory  of  the  whole  stock  made,  divid- 
ed It  into  desirable  lots,  and  advertised 
the  sale  freely,  which    brought   a  large 
number  of  merchants  from    neighboring 
towns;  and  if  the  property  had  been  sold 
as  advertised,  it  would  have  sold  well  and 
for  Its  full  market  value.    The  mortgages 
to  secure  respondent's  wife  and  mother- 
in-law  were  for  money  paid  to  him  in  good 
faith,  and  used  by  him  in  his  business; 
and  be  was  bound  in  honor  to  secure  the 
same.    There  was  no  fraud  or  intention 
of  fraud  about  it.    He  denies  that  he  has 
any  moneys  in  bis  hands,  or  reserved  or 
held  back  anything  of  value  which  be  has 
not  turned  over  to  the  sheriff  or  Included 
in  tbe  mortgages.    He  bought  thegoods 
referred   to  at  tbe  close  of  the  petition  on 
thirty  days'  time;  and  he  positively  de- 
nies that  he  made  a  statement  to  the  ef- 
fect that  be  bad  in  value  two  dollars  for 
every  one  he  o»ved,  because  there  was  no 
occasion  to  make  the  statement,  the  cred- 
itor not  objecting  to  sell  him  the  goods  at 
the  time.    He  bought  them  in  good  faith, 
expecting   to  pay  for  them ;    but   after- 
wards, when  pressed  by  a  Savannah  firm 
on  some  guano  debts,  he  investigated  his 
affairs,  and,  finding  himself  badly  embar- 
rassed, secured  the  creditors  set  forth  In 
the  mortgages  in  the  utmost  good  faith, 
and  without  any  fraudulent  Intent  what- 
ever.   Hobbs  et  al.  made  similar  allega- 
tions as  to  the  good  faith  and  absence  ot 
fraud   or   of   any   combination    between 
them  and  Odom.    They  foreclosed  tbelr 
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mortgages  for  the  purpose  of  collecting 
their  claims,  and  had  the  0. /as.  put  into 
the  sheriff's  bands  for  enforcement.  I(  be 
bad  been  allowed  to  proceed  with  the  sale 
as  advertised,  they  believe  the  property 
would  have  sold  for  its  (nil  market  value. 
They  object  to  the  appointment  of  a  re- 
ceiver because  the  sheriff  is  both  compe- 
tent and  e£Boient,  and  as  well  qualified  to 
sell  the  property  levied  on  as  any  one  else. 
A.  receiver  will  result  in  additional  fees  and 
expenses,  amounting  to  deducting  from 
their  already  insufBcient  security  a  large 
sum  of  money  which  should  go  to  their 
claims.  It  is  their  good  fortune  to  be  se- 
cured by  Odom  without  any  undue  influ- 
ence or  improper  conduct  on  their  part ; 
and  that  the  petitioners  were  left  out  of 
the  mortgage  is  no  reason  why  respond- 
ents should  be  damaged  by  tbem  by  de- 
lay, expenses  of  receivership,  etc.  Re- 
spondents are  amply  solvent,  and  able  to 
respond  to  any  suit  or  Judgment  petition- 
ers may  obtain  against  tbem ;  and  they 
do  not  wish  any  assistance  to  collect 
their  debts  other  than  from  the  attorneys 
whom  they  have  employed  and  by  the 
process  ut  foreclosure  they  instituted. 
The  personalty  levied  on  is  not  aufflclent 
to  pay  the  debts  included  in  the  mort- 
gages, and  therefore  the  petitioners  can 
have  no  interest  in  it.  The  petitioners 
filed  an  amendment  alleging  us  follows: 
In  December,  1890,  Odom,  his  book-keeper, 
und  one  Bridler,  eurefully  went  over 
Odom's  books  to  ascertain  the  amount  of 
bis  indebtedness:  and  it  amounted  to$17,- 
013.26.  He  has  not  bought  since  that 
time  more  than  $2,000  worth  o(  goods, 
and  has  borrowed  about  $14,000,  besides 
such  amounts  as  have  been  received  from 
sales  of  goods.  Petitioners  believe  he  has 
been  receiving  all  the  cash  be  could  from 
every  source,  and  that  a  small  amount  of 
the  same  has  been  paid  on  his  liabilities, 
and  the  balance  is  now  In  bis  hands,  or 
those  of  some  one  for  him, and  oughtto  be 
paid  to  his  creditors.  Un  theSth  and  9th  of 
April  he  removed  from  his  store  dry  goods 
and  groceries  to  the  amount  of  twelve  or 
fifteen  hundred  dollars,  all  of  which 
should  be  appropriated  to  bis  creditors, 
and  Is  now  in  bis  power,  custody,  and 
control.  A  few  days  t>efore  the  mort- 
gages were  given  be  stated  that  be  did 
not  owe  Hobbs  and  Tucker  anything, 
but  bad  paid  them  all  he  owed,  aud 
they  would  not  loan  him  any  money ;  and 
since  the  9th  of  April  he  has  stated  that 
bis  creditors  thought  he  was  a  fool,  but 
he  was  fixed  all  right,  and  was  able  to  go 
into  business  again.  Petitioners  believe 
that  the  amounts  represented  by  the 
mortgages  are  not  ]ust  and  bona  Ode. 
The  whole  transaction  is  in  such  shape 
that  It  Is  Impossible  to  get  at  the  truth 
of  It  without  the  appointment  of  a  receiv- 
er with  power  to  make  a  thorough  in- 
vestigation ot  the  matter. 

The  answer  and  cross-petition  of  Weston 
et  Bl.  alleges  as  follows:  The  amount  due 
tbem  by  Odom,  with  interest,  aggregates 
the  sum  of  $9,750.69.  On  April  8th,  Odom, 
finding  himself  unable  to  proceed  In  busl- 
nees,  and  feeling  under  special  obligations 
to  respondents,  and  to  Hobbs  &  Tucker, 
and  others  mentioned  in  the  mortgage, 


expressed  his  desire  to  prefer  his  creditors, 
and  with  that  Intention  conferred  with 
his  attorney,  Hobbs,  who  is  a  member  of 
the  firm  of  Hobbs  &  Tucker,  the  principal 
creditors  of  Odom.  He  stated  to  Hobt)8 
that  be  was  in  a  failing  condition,  owed 
more  than  he  could  pay,  and  desired  to 
make  an  assignment;  that  be  could  not 
pny  all  his  debts,  but  felt  particularly 
bound  to  Hobbs  &  Tucker  and  to  respond- 
ents; that  he  desired  to  put  them  on  an 
equal  footing;  and  that  to  this  end  be 
wished  to  make  an  assignment,  giving 
preference  as  stated.  Hobbs  advised  him 
that  it  was  difficult  to  make  an  assign- 
ment that  would  stand  the  test,  and  that 
it  would  be  better  and  simpler  for  htm  to 
prefer  his  creditors  by  mortgage.  To  this 
advice  Odom  yielded,  yet  declaring  his  in- 
tention to  put  the  creditors  mentioned 
on  an  equal  footing  of  preference.  When 
the  mortgage  was  about  to  be  written.  It 
was  suggested  by  some  one  present  that, 
as  there  would  be  enough  to  pay  all  the 
creditors  mentioned.  It  would  be  less  com- 
plicated (or  something  to  that  effect)  to 
have  two  mortgages;  that  it  would 
amount  to  thesame  thing.  Odom  replied 
that  he  was  willing  any  way,  so  that  the 
creditors  mentioned  were  made  safe  and 
preferred  alike.  Though  none  of  respond- 
ents were  present  or  cognizant  of  what 
was  going  on,  still  they  were  made  bene- 
ficiaries of  one  of  the  mortgages,  all  of 
which  they  ratified  un  the  assurance  that 
there  would  be  enough  to  pay  both  mort- 
gages, aud  that  both  sets  of  mortgagees 
should  fare  alike  and  be  paid  alike.  Re- 
spondents deny  any  fraud,  combination, 
or  complicity  with  Odom  or  any  one  else 
In  the  procurement  of  the  mortgagee. 
Aside  from  the  money  received  by  Odom 
In  the  regular  line  of  his  business,  there 
have,  since  January  1, 1891,  come  into  bis 
bands  about  $16,000,  consisting  of  $4,000 
from  Hobbs  &  Tucker,  $5,030  from  two  of 
respondents,  and  the  balance  from  the 
Commercial  Bank  in  Albany;  but  the 
most  rigid  and  exhaustive  search  (ails  to 
show  any  trace  or  entry  on  his  books 
showing  what  became  of  said  money,  or 
any  part  of  it,  nor  has  be  given  respond- 
ents any  satisfaction  or  information  with 
regard  to  it.  Since  the  making  uf  the 
mortgages,  and  his  declaration  of  his  fall- 
nre,  he  entered  Into  a  conspiracy  whereby 
more  than  $1,000  worth  of  goods  were 
taken  from  his  store  at  night  and  corrled 
away.  It  was  his  Intention  to  make  an 
assignment  or  such  instrument  as  would 
put  respondents  on  the  same  footing  with 
Hobbs  &  Tucker ;  and  he  persisted  in  that 
iatention,  and  was  only  prevented  from 
carrying  it  into  effect  by  the  Influence  of 
Hobbs  &Tucker.  In  the  light  of  the  con- 
fidential relations  between  tbeparties,  this 
wa«  a  legal  wrong,  especially  since  It  turns 
out  that  the  assets  are  barely  sufficient 
to  pay  the  amounts  named  in  the  Hobtis 
mortgage;  and  especially  will  this  be  true 
If  the  amounts  are  permitted  to  stand  as 
therein  named,  for  the  amounts  which 
Hobbs  &  Tucker  held  against  Odom  did 
not  exceed  $4,200,  which  was  not  to  be- 
come due  until  next  fall,  as  respondents 
are  advised.  Yet  Hobbs  &  Tucker  have 
taken  their  mortgage  for  $5,000,  besides  at- 
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torney'8  fees,  which  1b  unjuat  to  respond- 
ents. They  pray  that  Odom  be  required  to 
pay  over  to  the  receiver  said  $15,000  so  re- 
ceived by  him,  and  to  turn  over  to  the  re- 
ceiver all  the  goods  which  he  caused  or 
permitted  to  be  taken  from  the  store  after 
making  the  mortgages;  and  that,  upon 
final  hearing,  the  court  vcill  decree  that  the 
so-called  distinction  between  the  two 
mortgages  in  question  be  abolished,  and 
respondents  be  placed  on  tlie  same  footing 
with  Uubbs  &  Tucker,  and  that  the  claim 
ot  the  latter,  and  all  other  claims,  be  re- 
duced to  proper  amounts. 

At  the  hearing  there  were  affidavits 
tending  to  sustain  the  allegations  of  the 
amended  petition,  except  as  to  Odom's 
saying  that  his  creditors  thought  he  was 
a  fool,  and  that  he  did  not  owe  Hobbs  & 
Tucker  anything.  His  book-keeper  testi- 
fied that,  in  his  opinion,  it  the  goods  had 
been  sold  as  advertised  by  the  sheriff,  they 
would  not  have  brought  more  than  '25 
cents  OQ  the  dollar;  that,  in  his  opinion, 
a  receiver  with  authority  to  find  purchas- 
ers could  make  the  stock  net  75  or  80  cents 
on  the  dollar;  end  that  the  stock  invoiced 
over  $16,000.  Affidavits  of  respondents 
tended  to  show  that  the  mortgages  wer;? 
drafted  in  strict  accordance  with  Odom's 
instructions;  that  he  called  out  the  names 
and  amounts  that  were  put  In  the  first 
mortgage,  and  so  as  to  the  second;  that 
all  were  written  exactly  as  he  Indicated 
they  should  be;  that  the  roll  ol  creditors 
Was  called,  and  he  dictated  In  which 
mortgage  the  different  creditors  were 
placed,  and  the  number  1  or  2  was  placed 
opposite  the  several  names  as  he  called 
them  out.  and  the  mortgages  were  care- 
fully read  over  to  him  before  they  were 
signed ;  and  that  Hobbs  used  no  Influence, 
directly  or  indirectly,  to  have  him  make 
the  mortgages  as  he  did,  and  explained  to 
him  that  tomakethem  as  he  did  would  be 
simpler  than  to  make  an  assignment. 

The  points  made  by  the  exceptions  are 
as  follows:  (1)  Under  the  law  and  evi- 
dence, the  judge  should  not  have  enjoined 
the  /7.  fas.  from  proceeding,  and  should 
not  have  put  the  property  la  the  hands  ot 
a  receiver.  (2)  The  evidence  shows  that 
plaintiffs  in  error  are  amply  solvent;  that 
Odom  is  insolvent:  that  the  stock  ot 
goods  would  not  briug  more  than  suffi- 
cient to  pay  their  mortgage  claims  and 
those  of  others;  and  that  no  good  can 
come  to  the  unsecured  creditors  by  re- 
ceiver and  Injunction,  as  they  will  get 
nothing  from  the  stock  of  goods  in  any 
event.  (3)  The  order  ot  the  judge  gives 
to  the  receiver  power  to  run  and  continue 
the  business  ot  Odom,  which  has  proved 
a  failure  in  Odom's  hands,  and  In  this 
particular  the  order  is  Improvident,  and 
an  abuse  of  discretion.  (4)  The  evidence 
8how8  that  plaintiffs  In  error  are  bona 
tide  creditors  and  mortgagees;  that  their 
mortiragcs  were  properly  foreclosed ;  and 
that  the  17.  fas.  were  properly  Issued,  and 
legally  proceeding  against  an  insolvent: 
and  that  there  was  no  defense  against 
them,  and  none  suggested  by  the  defend- 
ants in  error.  (5)  Odom  had  ceased  to  be 
a  trader  several  days  before  the  petition 
for  receiver  was  filed,  the  sheriff  having 
closed  him  up  and  taken  possession  of  bis 
v.l88.K.no.28— 44      • 


stock  under  levy  ot  the  mortgage  0.  fius. 
In  connection  with  the  third  point,  It  may 
be  stated  that  the  judge's  order  requires 
the  receiver  to  maintain  policies  of  insur- 
ance on  the  stock  of  goods ;  to  take  notes 
and  mortgages  from  the  debtors  of  Odom 
where  such  notes  and  mortgages  were  to 
have  been  given ;  to  do  and  perform  all  acts 
necessary  for  the  collection  and  preser- 
vation of  the  assets  of  Odom ;  and  to  pro- 
ceed to  sell  the  stock  of  goods  and  other 
property  for  cash,  either  at  public  outcry 
or  privately,  and  In  such  quantities  as  in 
his  discretion  may  be  to  the  interest  of 
the  parties.  In  the  matter  ot  sale  he  is 
given  full  discretion  to  the  end  that  the 
property  may  be  sold  to  the  best  possible 
advantage,  and  he  is  expected  to  exercise 
the  discretion  wisely,  and  to  adopt  such 
plans  as  will  realize  the  best  possible 
prices  tor  the  property  in  his  hands. 

R.  Hobbs  and  W.  1.  Jones,  for  plaintiffs 
in  error.  J.  W.  Walters, D. P.  Hollis,  Woot- 
en  &  Wooten.  Siluwons  &  Kiuihroiigh,  and 
Harrison  &  Peeples,  for  defendants  in  er- 
ror. 

Reversed  In  part ;  affirmed  in  part. 

Lumpkin,  J.,  not  presiding.. 


Jackson  v.  State. 


(87  aa.  432) 


(Supreme  Court  of  Oeorgfa.    July  8, 1891.) 

DlSTDRBIXO    POBLIC  WoHSniP— JOINT  INDICTMENT 

— Evidence. 
Where  two  are  charged  In  one  count  of  the 
same  Indictment  with  a  misdemeanor  committed 
by  disturbing  a  congregation  ot  persona  assem- 
bled for  divine  service,  in  order  to  convict  both, 
the  evidence  of  guilt  must  apply  to  one  and  the 
same  transaction.  Two  separate  and  independent 
transactions  on  the  samoday,  at  the  same  church, 
will  not  support  the  indictment;  one  of  the  ac- 
cused having  disturbed  the  congregation  at  13 
o'clock  and  the  other  at  1  o'clock,  and  there  be- 
ing no  concert  or  connection  between  the  two 
offenders. 
(Syllabua  by  t/ie  Court.) 

Error  from    superior    court,    Houston 
county;  Gboboe  F.  Gobeb,  Judge. 

I>rosecution  against  Jackson,  Lane, 
Pattishall,  Haywood  Glenn,  and  Cameron 
Glenn,  jointly,  tor  disturbing  a  religious 
meeting.  The  Glenns  were  granted  a  sev- 
erance, and  the  others  were  tried  Jointly. 
Lane  was  acquitted,  and  Pattishall  and 
Jackson  convicted,  and  judgment  entered. 
Jackson  brings  error.  Keversed. 
The  official  report  Is  as  follows : 
Jackson,  Lane,  Pattishall,  and  Hay- 
wood and  Cameron  Glenn  were  accused, 
jointly,  of  the  offense  of  disturbing  a  con- 
gregation of  persons  lawfully  assembled 
for  divine  service  at  Green  Grove  Baptist 
Church,  Houston  county,  "by  cursing,  or 
using  profane  or  obscene  language,  or  by 
being  intoxicated,  or  otherwise  indecently 
acting."  The  case  was  called  for  trial  In 
the  county  court  of  Houston  county,  and 
all  of  the  defendants  pleaded  not  guilty. 
The  two  Glenus  were  granted  a  severance, 
and  the  other  defendants  were  put  on  trial 
under  the  accusation.  Jackson  and  Pat- 
tishall were  tound  guilty,  and  Lane  not 
guilty.  Jackson  took  the  case  by  certio- 
rari to  the  superior  court,  alleging  that 
the  evidence  tailed  to  show  that  the  con- 
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gregatloD  aBsembled  for  divine  service  at 
Green  Grove  Baptist  Church  wer«  dis- 
turbed and  interropted,  as  set  out  in  the 
acv.usatiun.  or  that  Kichurd  Jacltson  so 
Interrupted  and  disturbed  the  congresa- 
tion,  because  Richard  Jacicson  was  ac- 
cused Jointly  with  the  others,  and  the  evi- 
dence tailed  to  show  that  in  any  manner, 
In  connection  with,  or  Jointly  with,  any 
or  all  of  the  others,  were  any  of  the  things 
charged  in  the  accusation  against  them 
done  by  defendant;  but  the  evidence 
showed  tnat,  if  he  did  anything  that  in- 
terrupted and  disturbed  the  congregation, 
it  was  done  by  himself  alone,  not  Jointly 
or  in  connection  with  either  or  all  of  the 
other  defendants,  but  at  a  different  time 
and  place  from  any  act  or  deed  proven  or 
charged  against  either,  any  or  all  of  the 
defendants;  because  the  evidence  showed 
that,  II  he  did  any  act  to  disturb  the  con- 
gregation. It  was  an  act  separate  and  dis- 
tinct from  thai  eharged  against  him  in  the 
accusation,  and  (or  which  he  cannot  be 
'tvgally  adjudged  guilty  under  the  accusa- 
tion ;  because  the  verdict  and  Judgment  are 
coutrnry  to  law,  evidence,  etc.;  and  be- 
cause the  flue  of  f  llX)  Imposed  upon  him 
was  excessive.  The  certiornri  was  over- 
ruled, to  which- he  excepted.  The  evidence 
introduced  by  tne  state  in  the  county 
court  was  In  substance  as  follows;  There 
were  a  great  many  people  assembled  at 
divine  services  at  Green  Grove  Baptist 
Church.  The  church  was  crowded,  there 
being  many  outbide  of  the  church,  stand- 
ing near  It,  and  near  the  windows  of  the 
church,  to  hear  the  sermon,  and  others 
were  scattered  around.  About  12  o'clock, 
while  preaching  was  going  on,  Jackson 
was  standing  about  56  steps  from  the 
church,  and  a  big  crowd  was  around  him, 
and  one  Parker,  who  was  not  In  the 
church,  but  outside,  having  been  appoint- 
ed to  keep  order  among  those  on  the 
grounds,  heard  him  cursing.  Parker  was 
near  the  church,  and  did  not  see  or  hear 
Jackson  until  Parker's  wife,  who  had  been 
to  the  spring,  and  come  back  by  Jackson, 
came  to  Parker,  and  told  him  to  go  down 
and  quiet  Jackson.  Parker  went  down 
where  Jackson  was,  and  was  about  12 
yards  from  him,  and  heard  him  cursing 
terribly.  Parker  did  not  know  who  he 
was  cursing.  The  people  were  trying  to 
get  him  off  home.  He  cursed  loud  enough 
to  be  heard  twice  as  far  as  the  church, 
and  disturbed  the  people  In  the  church. 
Some  of  the  people  came  out  of  the  church, 
and  came  down  there.  The  people  were 
going  In  and  out  of  the  church  all  the 
time.  No  one  was  then  making  any  dis- 
turbance but  Jackson.  One  of  the  dea- 
cons, who  was  Hitting  on  the  bench  near 
the  pulpit,  heard  Jackson  cursing,  and  he 
testified  that  it  disturbed  the  congrega- 
tion, and  some  of  them  went  out.  About 
1  o'clock,  and  before  the  close  of  the  serv- 
ices, this  deacon  heard  Pattishall  cursing. 
Pattishall  was  about  10  steps  from  the 
door  of  the  church,  and,  as  Haywood 
Glenn  passed  by  with  a  plate,  put  his 
band  in  the  plate  to  take  some  of  the  pro- 
vlBlons,  and  Hay  wood  spoke  to  him  about 
it,  and  Pattishall  cursed  blm.  This  curs- 
ing disturbed  the  congregation,  several 
getting  up  and  coming  to  the  door,  and 


looking  out.  to  see  what  was  the  matter. 
What  Jackson  was  cnrslng  about  was 
that  be  had  ridden  one  of  Alfred  Lane's 
mules  from  the  spring  to  the  church,  and, 
while  be  was  sitting  on  the  mule,  Alfred 
told  him  to  go  and  tie  it.  He  did  not  go 
right  off,  and  Alfred  untied  one  side  of  the 
bridle  rein,  which  made  Jackson  mad,  and 
he  cursed,  and  told  Alfred  to  show  him 
where  he  wanted  the  mule  tied,  and  he 
would  tie  it,  and  Alfred  tied  the  rein  again, 
and  went  off,  and  Jackson  rode  the  mule 
a  few  yards,  and  tied  it;  got  off  the  mule, 
and  went  to  cursing.  He  was  not  cursing 
any  one,  but  was  just  mad,  and  curHing. 
Alfred  Lane  was  not  present,  and  made  no 
disturbance.  One  of  the  state's  witnessea 
testified  that  he  was  in  the  church,  on  the 
seats  near  the  pulpit,  and  did  not  hear  any 
disturbance.  Evidence  was  Introduced 
by  the  defendant)  and  Jackson  and  Patti- 
shall both  made  statements  not  necessary 
to  be  reported. 

R.  N.  Holtzclaw,  for  plaiutlH  In  error. 
W.  C.  Davis,  and  W.  B.  Felton,  Jr.,  Sol. 
Gen.,  for  the  State. 

Simmons,  J.  The  facts  will  be  found  In 
the  ofllclal  report.  The  opinion  of  the 
court  is  fully  set  out  in  the  head-note. 
For  a  foil  discussion  of  the  principle  an- 
nounced, see  the  following  authorities. 
Some  of  them  go  beyond  what  we  think 
is  the  true  la  w :  Stephens  v.  State,  14  Ohio, 
386;  Elliott  v.  State,  26 Ala.  78;  Lindsey  v. 
State,  48  Ala.  169;  Johnson  v.  State,  13 
Ark.  684;  Com.  v.  McChord,  2  Dana,  242;  1 
Bish.  Crim.  Froc.  §§  470, 478;  VVhart.  Crim. 
PI.  §§  302,  307.  315.  S74:  Lewellen  v.  State, 
18  Tex.  538;  Com.  v.  Cobb,  14  Gray,  .57; 
1  Bish.  Crim.  Law,  §  802;  Rex  v.  Mes- 
slngham,  1  Moody.  Cr.  Cas.  267;  Reg.  v. 
Dovey,  2  Eng.  Law  &  Eq.  532;  Reg.  v. 
Barber,  1  Car.  &  K.  442;  Rex  v.  Hemp- 
stead, 1  Rusa.  &  R.  343;  2  Rose.  Crim.  £v. 
916etseq.;  I  Chit.  Crim.  Law,  •270.  Judg- 
ment reversed. 

Lumpkin,  J.,  not  presiding. 


Berby  v.  Statb. 


(87  Oa.  579) 


(Supreme  Court  of  OeorgUi.    July  18, 1891.) 
Rape — Evidbsce— New  Tbial— Appeal* 

1.  No  groaad  of  objection  to  evidence  being 
stated,  the  alleged  error  in  admitting  it  Is  nm 
examinable. 

2.  The  evidence  as  to  the  identi^  of  the  ac- 
cused was  sufficient,  notwithstanding  it  was 
possible  for  the  proseoatriz  to  have  been  mis- 
taken. 

3.  As  the  evidence  showed  the  conaomma- 
tlon  of  the  offense  of  rape,  it  was  not  incumbent 
upon  the  court  to  charge  the  jury  on  th«  minor 
offense  of  an  assault  with  Intent  to  rape. 

4.  The  so-called  newly-discovered  evidence 
was  not  newly  discovered ;  and  that  the  aooused 
did  not  know  of  its  materiality,  and  his  counsel 
were  i^orant  of  it  as  a  fact,  Is  not  causa  for  a 
new  trial. 

(SyUaints  by  the  Court.) 

Error  from  superior  court,  Henry  coun- 
ty ;  J.  S.  BoYNTON,  Judge. 

Prosecution  against  John  Berry  for 
rape.  Defendant  was  convicted  and  sen- 
tenced to  death,  and,  his  motion  tor  a  new 
trial  being  denied,  be  brings  error.  Af- 
firmed. 
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Tbe  official  report  la  as  follows : 
Berry  was  convlcttKl  of  rape,  and  was 
sentenced  to  death.  He  excepted  to  tbe 
denial  of  a  new  trial,  the  grouiids  of  his 
motion  being  asfollows:  (1)  Verdlctcon- 
trarytolaw.  (2)  Verdict  contrary  toevl- 
dence  and  law,  In  that  the  evidence  does 
not  snlHciently  identify  the  defendant  as 
thn  person  who  committed  the  crime.  (3) 
Error  In  admitting  the  following  teutl- 
mony  of  Glass :  "Arrested  persons  on  a 
description  given  me  by  Miss  Donn ;  Miss 
Dnnn  gare  me  the  description,"— tbe 
effect  of  which  teetimohy  was  to  pnt  be- 
fore tbe  jury  declarations  made  by  Miss 
Dunn  the  next  day  after  tlie  alleged  rape 
was  committed.  (4)  Error  in  failing  to 
charge  the  Jury  on  the  law  of  an  attempt 
to  commit  a  rape.  (5)  Newly -discovered 
evidence. 

Ann  Dunn  testified  that  the  crime  was 
committed  in  tbecounty  and  in  the  month 
charged  in  the  indictment.  That  the  de- 
fendant came  to  her  house  in  that  month. 
"He  came  to  the  door,  and  tried  to  get  It 
open.  This  waked  me  up.  I  struck  a 
raatcb,  and  light  a  torch  or  splinter.  He 
then  came  round  to  the  other  door,  and 
broke  it  oi)en,  and  come  in,  and  grabbed 
me  by  the  throat,  and  told  meiflhollowed 
he  would  kill  roe.  He  dragged  me  out  of 
the  door.  I  saw  he  was  going  to  kill  me. 
He  choked  me  down.— choked  meto  denfb. 
I  did  not  know  anything  until  I  got  bai-k 
Into  the  bouse.  He  done  what  be  wanted 
to.  He  choked  me  down,  and  first  I  knew 
he  was  getting  up.  He  raped  me.  I  ex- 
amined myself.  He  entered  my  person.  I 
could  tell  by  my  feelings  when  I  got  up. 
He  was  down  on  the  ground  choking  me. 
He  got  my  clothes  up.  Don't  have  any 
Idea  how  long  he  was  oame.  Ho  helped 
me  up,  and  carried  meback  into  the  bouse, 
and  left  me  lying  there.  He  hurt  my 
throat:  No  one  else  was  in  the  house.  In 
about  fifteen  minutes  I  got  to  Mr.  Moore's 
house.  It  was  about  twelve  o'clock  at 
night.  It  was  about  twelve  o'clock  tbe 
next  day  before  I  saw  him  again.  I  saw 
him  by  a  light  that  night.  I  never  saw 
him  before  that  night."  Cross-examined: 
"lam  not  married.  Hive  at  Tunis  sta- 
tion, on  the  East  Tennessee  road.  I  live 
about  50  yards  from  the  railroad.  It  Is 
about  5U  yards  from  tbe  railroad.  It  Is 
about  50  yards  to  the  public  road.  I  work 
for  Mr.  Moorefora  living,  and  liveabont  50 
yards  from  him.  I  went  to  Mr.  Moore,  and 
told  bim  wha  t  had  happened  that  night  aft- 
er the  defendant  left.  Thei-p  are  some  ne- 
groes llvlngon  Mr. Moore's  place.  I  think 
the  time  the  thing  occurred  was  at  night, 
between  ten  and  twelve  o'clock.  •  •  • 
My  attention  waa  first  aroused  by  the 
door  opening.  I  got  up,  struck  a  match, 
and  he  broke  open  tbe  other  door.  When 
he  tried  to  open  the  front  door  a  button 
fell,  and  I  got  up  and  struck  a  match  and 
light  a  splinter.  I  was  excited.  Just  as 
I  lit  the  splinter  he  grabbed  me.  While  I 
was  striking  a  light  he  went  around  to 
the  other  door,  and  broke  It  open.  I  held 
the  splinter  in  my  hand.  The  defendant 
was  about  two  steps  from  uie  when  I  first 
saw  him.  He  Jnst  made  two  steps,  and 
grabbed  me.  It  was  a  moderately  dark 
sight.    I  did  not  see  him  any  more  that 


night.  •  •  •  He  was  dressed  In  a  blue 
coat  and  pants  and  a  cap.  •  •  •  He 
said,  'I  am  going  to  kill  you.'  I  saw  the 
defendant  next  day  at  Tunis.  He  was 
then  in  charge  of  Mr.  Glass.  When  Mr. 
Glass  brought  him  up,  I  said,  'That  is  the 
negro.'  He  had  on  the  name  clothes  I  saw 
that  night.  There  was  no  peculiarity 
abont  the  negro  that  differed  from  other 
negroes.  •  •  »  When  the  negro  left  me 
he  wen  ton  up  the  railroad  towards  Atlan- 
ta. He  was  walking."  Moore  testified 
that  about  10  o'clock  that  night,  or  be- 
tween 9  and  10,  Ann  Dunn  caiue  to  his 
house,  scared  nearly  t(>  death,  and  said  a 
negro  had  committed  rape  on  her;  that 
her  throat  was  bruised  like  she  had  been 
choked;  that  the  defendant,  when  he  left 
her  house,  went  across  the  railroad  track 
In  direction  of  Jonesboro.  and  he  did  not 
go  in  direction  of  McDonough,  where  he 
was  arrested ;  that  It  is  five  miles  from 
Tunis  to  McDonough,  and  two  miles  from 
Tunis  to  rock-quarry ;  and  that  there 
were  a  number  of  bands  employed  there 
at  the  time  of  the  crime.  Glass,  the  sher- 
iff, testified :  "  I  arrested  Joiin  Berry  next 
morning  after  the  nigbt  the  rape  was  com- 
mitted. Arrested  him  herein  the  depot  at 
McDonough.  Several  loungers  sitting 
around.  I  arrested  him  on  tbe  description 
given  me  by  Miss  Dunn.  He  did  not  have 
on  a  cap  when  I  arrested  him.  He  had  on 
a  hat.  He  had  a  cap  In  his  bundle  when 
I  carried  him  to  Tunis.  I  searched  his 
bundle.  He  bad  an  old  valise,  and  tbe 
cap  fell  out  a  pair  of  pants  legs  that  were 
In  the  valise.  I  put  the  cap  on  his  head. 
Miss  Dunn  said  be  was  the  right  negro. 
When  I  arrested  him  he  said  he  had  been 
at.  work  at  the  rock-quarry.  The  rock- 
quarry  Is  about  three  miles  above  Tunis. 
It  was  about  eight  or  nine  o'clock  when 
I  arrested  him.  He  said  he  was  waiting 
totakethefrelght-tralntoJullette.  •  •  • 
He  never  made  any  effort  or  attempt  to 
escape.  Miss  Dunn  did  not  recognize  -the 
defendant  at  first;  but  when  1  put  the 
cap  on  bis  head  she  then  said  he  was  the 
man.  Passengers  then  sitting  around. 
His  cap  was  in  tbe  valise  in  a  pair  of 
pants.  There  were  a  great  many  negroes 
employed  at  the  rock-quarry;  some  of 
them  were  bad  characters.  I  suppose  he 
said  he  had  been  up  there  at  work,  and 
had  been  thereto  get  his  money."  Pris- 
oner's statement:  "My  home  is  down  at 
Juliette,  about  4  miles  from  Juliette.  I  had 
been  at  work  up  at  the  rock-quarry,  and 
went  up  there  to  get  my  money  from  Mr. 
Hall.  I  could-not  see  the  boss  man,  and  I 
went  back  the  next  day.  Then  he  said 
would  not  pay  off  till  tbeend  of  the  quarter ; 
said  next  Wednesday  or  Thursday  the  pay- 
train  would  come  along.  Tbe  cap  I  had 
I  got  from  one  of  tbe  hands.  I  worked  for 
it.  All  the  bands  wore  caps.  This  wo- 
man 1  never  saw  before.  1  did  not  know 
nobody  up  here.  I  passed  Tunis  that  even- 
ing about  sundown,  and  went  right  on 
down  the  railroad  track  to  near  tbe  water- 
tank,  and  laid  down  and  went  to  sleep 
above  the  depot.  We  hands  all  rides  on 
the  local,  and  I  was  waiting  there  to  take 
It  home.  I  never  saw  this  woman  before. 
I  have  got  a  family  in  .Monroe.  I  am  a 
farmer,  and  live   In    Dillard's   district,— 
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think  that's  what  tbey  call  It.  Mr.  John 
Chamlln  and  George  Taylor  live  there. " 
The  newly -{Jiscovered  evidence  was  by  the 
lastlce  of  the  peace  who  presided  on  the 
preliminary  trial  of  the  defendant.  He 
made  affidavit  that  when  be,  as  a  court, 
was  examining  Ann  Dunn  as  a  wltnoes,  he 
put  this  question  to  her:  "When  John 
Berry  had  you  down,  did  he  do  what  he 
wanted  to?"  to  which  she  replied,  "He 
tried  to;"  and  that  this  was  all  she  swore 
to  on  said  trial  in  regard  to  the  defendant 
entering  her  person  or  having  any  sexual 
intercourse  with  her.  The  defendant's 
counsel  represented  him  by  appointment 
made  on  the  afternoon  of  the  day  before 
the  trial.  They  dl3  not  know  of  this  testi- 
mony of  the  justice;  and,  though  they 
called'for  the  testimony  before  the  com- 
mitting court,  tbey  were  informed  that  it 
had  not  been  reduced  to  writing,  a.4  in 
fact  it  bad  not  been.  The  defendant  made 
affidavit  that  it  was  not  on  account  of 
diligence  that  he  did  not  inform  his  coun- 
sel as  to  what  was  sworn  on  the  commit- 
ting trial,  but  because,  owing  to  his  want 
of  education  and  ignorance,  he  did  not 
understand  or  comprehend  the  nature  or 
effect  of  said  evidence,  and  because  he  did 
not  know  that  It  would  have  any  effector 
weight  on  the  trial  in  the  superior  court. 

Lloyd  Cleveland, ./.  H.  Tamer,  and  Bry- 
an <&  Olcken,  for  plaintiff  in  error.  Eta- 
mett  Wo  mack,  Sol.  Gen.,  for  the  State. 

Judgment  affirmed. 

(87  Gr.  S6S)  

WooDB  et  a/.  V.  Woods  et  aJ. 
(Supreme  Court  of  Georgia.    July  18, 1891.) 
Dbbd — Defeasible  Fee. 
A  conveyance  to  a  trustee  by  a  husband 
forever  in  fee-simple  for  tlie  use  of  bis  wife  and 
her  children  by  him,  born  and  to  bo  born,  with 
a  condition  In  the  habendum,  that,  if  he  should 
svurvive  her,  the  whole  property  should  revert  to 
him  free  from  the  trust,  conveyed  to  the  trustee  a 
fee  ^lefeasible  upon  tbe  contingency  specified; 
and,  on  the  happening  of  that  contingency,  tbe 
title  revested  in  the  husband,  and  thenceforth 
the  property  was  his  absolutely. 
(Syllabus  by  the  Court.) 

Error  from  superior  court,  Henry  coun- 
ty; J.  S.  BoYNTON,  Judge. 

Petition  of  John  L.  G.  Woods,  Joshua 
A.  P.  Woods,  L.  C.  Woods,  Jr.,  and  Geor- 
gia Miller  against  A.  H.  Woods  and  oth- 
ers forthe  sale  of  lands,  and  a  distribution 
of  the  proceeds  among  plaintiffs.  Defend- 
ants demurred, and  from  an  order  sustain- 
ing the  demurrer  plaintiffs  bring  error. 
Affirmed. 

Tbe  error  assigned  is  the  ruling  of  the 
court  sustaining  the  demurrer  to  plain- 
tiffs' petition.  The  petitioners  were  John 
L.  G.,  Joshua  A.  P.,  and  L.  C.  Woods,  Jr., 
and  Gt^orgia  Miller,  formerly  Woods.  They 
alleged  that  they  were  the  children  and 
heirs  of  William  Woods,  deceased,  and  his 
wife,  Martha  C.  Woods,  L.  C.  Woods,  Jr., 
being  the  only  child  of  L.  C.  Woods.  Sr.,  a 
eon  of  William  afid  Martha  C.  Woods; 
that,  before  the  marriage  of  William  and 
Martha  C,  William  had  no  property,  and 
all  the  property  the  two  had  was  brought 
Into  the  coverture  by  their  mother;  that 
on  September  2, 1847,  their  father,  William, 
made  to  one  Harvey,  as  trustee,  a  deed  in 


trust  for  their  mother,  Martha  C.  tbe 
child  she  then  had,  petitioner  John  Li.  6., 
and  the  children  she  might  thereafter  have 
by  said  William,  to  all  the  property  he 
then  owned,  consisting  of  houses  and  lots, 
notes,  etc.,  providing  that  it  should  b« 
free  from  his  debts,  liabilities,  etc.,  and 
that  the  rents,  interest,  and  profits  there- 
of should  be  applied  by  the  trustee  to  tbe 
maintenance,  support,  and  education  of 
Martna  C.  and  the  children,  without  using 
any  of  the  corpus;  that  the  trustee  man- 
aged tbe  property  as  required  by  tlie  deed 
until  he  was  relieved  of  the  trnsteesbip, 
and  William  Woods  was  himself  appointed 
trustee  in  1S34;  that  the  property  men- 
tioned in  the  deed  was  disposed  of,  and  by 
Williiim  Woods  invested  in  other  proper- 
ty, (describing  it,)  which  was  afterwards 
sold  by  him,  and  tbe  proceeds  finally  in- 
vested in  other  property  owned  and  con- 
trolled by  him  long  before  and  at  tbe  time 
of  his  death;  that  he  died  in  March,  1$$9, 
leaving  property,  describing  It,  into  which 
the  trust  funds  were  put:  that  Martha  C. 
Woods  died  In  1861,  and  William  married  a 
second  time,  having  by  the  second  mar- 
riage three  children,  who  are  of  age  and 
living;  that  William  was  caused  to  make 
a  will,  by  which  he  gave  to  his  second  wife 
and  bia  children  by  her  all  of  the  property, 
except  100  acres.  They  prayed  that  they 
might  have  a  Judgment  or  decree  for  the 
property,  or  that  it  might  be  sold,  and 
the  proceeds  paid  over  to  them,  or  that  at 
least  four-fifths  of  the  property  or  its  pro- 
ceeds might  be  so  paid  over  to' them,  ac- 
cording to  their  several  shares  as  they 
might  appear  entitled,  with  the  rents,  is- 
sues, and  profits  thereof;  and  tbey  also 
prayed  for  subpcena  to  tbe  widow  and  her 
children.  A  copy  of  tbe  deed  was  attached 
to  the  petition.  Bylt  William  Woods  con- 
veyed to  Harvey,  in  trust  for  Mrs.  Martha 
C.  Woods,  the  child  she  then  had,  and  such 
other  children  as  she  might  thereafter 
have  by  the  grantor,  free  from  tbe  control 
or  disposition  of  the  grantor,  or  any  fut- 
ure husband  she  might  have,  except  as 
afterwards  provided  in  the  deed,  a  num- 
ber of  pieces  of  realty  and  certain  promts- 
sory  notes.  The  deed  further  provided 
that  the  property  should  be  held  In  trust 
free  from  the  debts,  liabilities,  and  control 
of  William  Woods;  that  the  trustee  was 
authorized  to  rent  the  realty,  and  collect 
the  notes,  and  Invest  the  proceeds,  and  to 
make  sale  of  all  or  any  of  the  pieces  of 
realty  with  the  consent  of  Martha  C.  as 
he  might  deem  most  advantageous  to  her 
and  her  children,  reinvest  the  proceeds  in 
other  property,  and,  without  using  any 
part  of  the  corpus,  apply  the  income  of  the 
property  to  the  support  and  maintenance 
of  Mrs.  Woods  and  her  child  or  children, 
and  for  the  education  of  the  child  or  chil- 
dren, all  sums  above  an  amount  sufficient 
for  such  purpose  arising  from  the  income 
to  be  paid  over  to  William  Woods.  Bat  it 
was  provided  in  tbe  deed  that,  in  the 
event  artha  C.  should  die  leaving  Will- 
lam  Woods  surviving  her,  then  all  the 
property  conveyed  should  revert  back  to 
William  Woods,  in  as  full  and  ample  a 
manner  as  if  the  deed  had  not  been  execut- 
ed, etc.  There  was  also  attached  to  tbe 
petition  a  copy  of  tbe  decree  changing  tbe 
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truBteeetaip,  and  of  the  will  of  WUHam 
Woods.  The  rtemurrer  was  upon  the 
(croandB  that  the  deed  provided  that.  It 
Martha  C.  Woods  should  die  leaving  Will- 
iam Woods  surviving  her,  then  all  the 
property  should  revert  back  to  William 
Woods,  and,  the  petition  showing  that 
Martha  C.  did  die  leaving  William  Woods 
surviving  her,  the  property,  and  all  inter- 
eat  and  title  therein,  reverted  to  him,  and 
became  his  individual  property,  as  though 
the  deed  had  never  been  executed;  that 
the  action  was  improperly  brought,  in 
that  subpoena  was  prayed  for  and  at- 
tached when  it  should  have  been  process; 
and  that  there  was  no  law  or  equity  in 
the  cause  of  action. 

BryuD  &  Dicken,  lor  plain tlHs  in  error. 
Payne  <&  Tye  and  E.  J.  Reagan,  tor  ietead- 
ants  in  error. 

Judgment  affirmed. 


(87  Ga.  449) 

Lbwib  et  al.  v.  Cleoo. 

(Sufntmie  Court  of  Georgia.    July  8, 1891.) 

Bill  or  Ezcbftions — Contbxts— Transcbift  on 
Appbal. 

1.  It  is  not  the  otBce  of  the  bill  of  exceptions 
to  verify  and  bring  up  a  transcript  of  the  record. 
The  transcript  is  to  be  certified  and  sent  up  by 
the  clerk.  The  bill  of  exceptions  should  deal 
vrith  the  record  no  further  than  to  specify  such 
parts  thereof  as  are  material. 

2.  Although  the  bill  of  exceptions  sets  out 
what  purport  to  be  copies  of  the  various  parts  of 
the  record,  and  the  judge  certifies  in  the  usual 
form,  this  does  not  verify  the  record,  or  dispense 
with  a  certified  transcript  by  the  cleric,  the  judge 
not  certifying  that  no  trapscript  is  necesoary. 

3.  Where  no  transcript  is  sent  up  by  the  clerk, 
and  no  steps  are  taken  by  plaintiff  in  error  to 
cause  this  to  be  done  on  the  call  of  the  case  for 
argument  or  before,  the  writ  of  error  will  be 
dismissed. 

.    (Syllabus  by  the  Court.) 

Error  from  superior  court,  Schley  coun- 
ty; Ai.LKN  FonT,  Judge. 

A  mortgage  execution  in  favor  of  John 
F.  Lewis  &  Son  against  T.  B.  Clegg  was 
levied  upon  two  mules  and  a  mare,  to 
which  a  claim  was  interposed  by  T.  B. 
Clegg  as  the  head  ol  a  family,  alleging 
that  the  property  had  been  duly  set  apart 
to  the  family  as  a  homestead  exemption 
by  the  ordinary.  At  the  trial,  before  join- 
ing issue,  counsel  for  the  claimant  moved 
to  dismiss  the  levy,  because  there  were  no 
legal  parties  plaintlK  to  the  proceeding ; 
thei'e  being  no  such  Arm  in  existence  as 
John  F.  Lewis  &  Son,  said  John  F.  Lew- 
is being. dead  before  the  giving  of  the  note 
and  mortgage  upon  which  the  execution 
was  founded.  Counsel  for  theplalntiH  ad- 
mitted that  John  F.  Lewis  was  dead  be- 
fore the  note  and  mortgage  were  given, 
and  moved  to  amend  the  foreclosure  pro- 
ceedings by  striking  the  name  of  John  F. 
Lewis  &  Son,  and  Inserting  the  name  of 
E.  B.  Lewis,  the  sole  member  of  the  firm 
of  John  F.  Lewis  &  Son.  The  motion  to 
amend  was  overruled,  and  the  motion  to 
dismiss  the  levy  was  sustained,  and  upon 
each  ruling  the  plaintiff  assigns  error. 
The  bill  of  exceptions  shows  that  the  note 
to  secure  which  the  mortgage  was  given, 
was  payable  to  "John  F.  Lewis  &  Son  or 
bearer. "  while  the  mortgage  was  made  to 
"John  F.  Lewis  &   Son,  their  assigns." 


The  toreclosare  was  by  affidavit  of  the  at- 
torney tor  "John  F.  Lewis  &  Son,  a  firm 
composed  ol  E.  B.  Lewis,"  doing  baslness 
under  the  Arm  name  of  "John  F.  Lewis  & 
Son."  The  above  appears  from  copies  of 
the  papers  constituting  the  record,  set 
out  in  full  in  the  bill  of  exceptions.  There 
is  no  speciflcation  of  the  part  or  parts  of 
the  record  material.  The  Judge's  certifi- 
cate is  in  the  prescribed  form,  except  that 
it  directs  the  clerk  "  to  make  out  a  com- 
plete of  such  parts  of  the  record,"  etc. 
There  is  no  transcript  of  the  record  ac- 
companying the  bill  of  exceptions. 

J.  M.  Du  Free,  C.  R.  McCrory.ami  Harri- 
son &  Peeples,  for  plaintiffs  in  error.  TV. 
H.  McCarry  and  E.  A.  Hawkins,  tor  de- 
fendant in  error. 

Writ  of  error  dismissed. 


Lumpkin  J.,  not  presidioK* 


Hakvey  v.  West. 


(87  Oa.  5S3) 


(Supreme  Court  of  Georgia.    July  18, 1891.) 
BxBcuTio:?— Pbopkbtt  Subject  to  —  Equitablb 

ISTERBST  IN  LaND — EVIDENCE — ADMISSIONS. 

1.  Land  held  by  a  son  for  less  than  seven 
years  under  a  parol  gift  from  his  father  is  not 
subject  to  execution  in  favorof  the  sou's  creditor 
against  the  claim  of  the  father,  though  the  son 
may  have  erected  valuable  improvements  on  the 
faith  of  the  gift.  The  legal  title  remaining  iu 
the  father,  and  the  son's  remedy  being  by  a  suit 
for  specific  performance  of  the  voluntary  agree- 
ment, his  creditor  must  resort  to  a  like  remedy. 

2.  Admissions  against  one's  title  to  land,  and 
in  favor  of  the  title  of  a  third  person,  will  be  no 
estoppel  In  behalf  of  one  to  whom  they  were  not 
made,  and  who  has  merely  heard  of  them,  it  not 
appearing  that  they  were  made  for  the  purpose 
of  being  acted  upon,  or  with  any  design  or  inten- 
tion that  they  should  be  acted  upon. 

8.  Though  evidence  be  improperly  rejected,  If 
the  verdict  is  correct,  and  the  excluded  evidence 
could  not  properly  have  changed  It,  the  error  is 
immaterial. 
(SyUaima  by  the  Court) 

Errorfrom  superior  court,  Fayette  coun- 
ty; S.  W.  Harris,  Judge. 

Action  by  W.  H.  West  against  M.  P. 
Harvey.  Judgment  for  plaintiff.  Defend- 
ant brings  error.     Affirmed. 

R.  T.  Corse.K  and  Roan  &  QoUgbtty,  for 
plaintiff  in  error.  Tbomaa  W,  Latham, 
for  defendant  In  error. 

Bleckley,  C.  J.  1.  In  Georgia,  title  to 
land  is  not  acquired  or  lost  by  parol,  but 
passes  from  one  person  to  another  by 
writing.  This  Is  the  general  rule,  but  to 
this  rule  there  are  some  exceptions.  One 
exceptionis,  after  a  child  is  allowed  to  hold 
a  father's  land  under  certain  conditions 
for  seven  years,  the  law  conclusively  pre- 
sumes a  gift.  Code,  §  2664.  And  a  child, 
or  any  other  donee  within  the  range  of  a 
meritorious  consideration,  may  compel 
the  specific  performance  of  a  voluntary 
agreement  it  possession  has  been  given 
under  the  agreement,  and  the  donee  has 
made  valuable  improvements  upon  the 
faith  thereof.  Code,  §  3189.  A  parol  gift 
of  land  not  yet  rendered  complete  by  lapse 
of  time,  under  the  first  of  these  citations, 
nor  established  by  a  decree  or  judgment 
for  specific  performance,  under  the  second, 
is  inchoate,  and  therefore  not  sufficient  to 
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dtvest  the  donor  ot  ownersblp,  and  clotbe 
the  donee  with  title.  Hu(;be«)  v.  Clark,  67 
Ga.  19;  Howell  t.  EllBberry,  79  Ga.  475,5 
S.  E.  Rep.  96;  Hushes  v.  Berrien,  70  Ga. 
273.  If  the  donee  is  not  in  a  condition, 
without  first  enforclnjr  specific  perform- 
ance,  to  assert  and  vindicate  hiu  right  as 
against  the  claim  of  the  donor,  neither  is 
the  donee's  creditor  in  aucb  condition. 
The  creditor  may  be  treated  as  In  a  situa. 
tlon  as  Kood  as  that  ot  his  debtor,  but  not 
in  a  better.  If  the  latter  would  have  to 
establish  bis  inchoate  title  by  suit  for  spe- 
cific performance,  It  would  be  inconsistent 
not  tore(|ulre  the  former  to  resort  to  a  like 
proceeding.  In  this  case  the  legal  title 
was  in  the  claimant,  the  father  of  the  de- 
fendant in  execution,  at  the  time  of  the 
levy  and  at  the  time  the  claim  cane  was 
tried.  That  fact  was  decisive  of  the  con- 
troversy. Taking  as  true  all  the  evidence 
favorable  to  the  plalutitt,  including  that 
which  the  court  rejected,  nothing  beyond 
a  parol  gift,  followed  by  possession  and 
the  making  of  valuable  Improvements, 
was  established:  and  the  possession 
shown  was  for  a  much  shorter  period  than 
seven  years. 

2.  It  in  insisted  that  the  father  was  es- 
topped from  asserting  his  title  as  against 
the  plaintiff  In  execution,  because  the 
plaintiff  gave  credit  to  the  son  while  the 
son  was  in  possession  of  the  land  now  un- 
der levy,  and  because  the  father  admitted 
before  the  credit  was  given  that  the  land 
was  not  bis  property,  bnt  belonged  to  the 
son.  But  the  admissions  relied  upon  were 
not  made  to  the  plaintiff,  nor  were  they 
made,  so  for  as  appears,  for  the  purpose 
of  having  them  acted  upon  by  him  or  any 
other  person,  or  with  any  design  or  inten- 
tion that  they  should  be  used  as  a.  basis 
of  credit  to  the  son,  or  to  Influence  any 
one  to  extend  such  credit.  It  the  plaintiff, 
by  reason  of 'hearing  of  the  admissions 
from  one  or  more  persons  to  whom  they 
were  made,  was  Induced  to  give  the  son 
credit,  he  volunteered  to  act  upon  some, 
thing  which  was  not  addressed  to  him; 
and  there  is  no  evidence  that  any  of  the 
admissions  were  communicated  to  bim  by 
the  order  or  direction,  or  even  the  permis-' 
sion,  of  the  speaker.  Surely,  mere  loose 
talk  in  the  neighborhood,  uttered  when 
no  particular  trunsactlon  is  in  progress  or 
lu  contemplation,  cannot  be  seized  upon 
by  dealers  eager  for  trade  who  happen  to 
bear  of  it,  and  be  made  a  basis  tor  ex- 
tending credit  to  their  customers,  and  af- 
terwards for  enforcing  collections  out  of 
property  to  which  their  customers  have 
no  title.  This  woulil  be  a  very  dangerous 
and  pernicious  extension  of  the  law  of  es- 
toppel. The  admissions  evidently  related 
to  the  parol  gift.  They  were  evidence  for 
what  they  were  worth  as  admissions,  but 
they  certainly  did  not  come  with  the  irre- 
sistible force  of  an  estoppel.  This  being 
so,  it  was  immaterial  whether  the  plain- 
tiff had  beard  of  them  or  not,  or  whether, 
after  taking  them  at  second  hand,  he  act 
ed  upon  tliem  in  extending  credit. 

3.  Some  of  the  rejected  evidence  may 
have  been  admissible,  but,  treating  it  as 
admitted,  the  verdict  must  have  been  as  it 
was ;  that  Is,  In  favor  of  the  claimant.  It 
was   correct,  and    the  excluded   evidence 


conld  not  havechungred  it  without  illegal- 
ly sacrificing  the  substantial  merits  of  the 
case.  In  none  of  the  grounds  of  the  mo- 
tion Is  there  any  cause  for  a  new  trial  It 
Is  needless  to  discuss  tbem  severally. 
Judgment  affirmed. 


——^—  (W  Oa.  602) 

Shall  v.  Groroia,  8.  &  F.  R.  Co. 

(Supreme  Court  oj  Oeorgia.    July  18, 1S8L) 

E>iaxBXT  DoMAiir— Fabties — ^Tkcstses. 

1.  In  condemnatioa  prooeedings  to   subject 

trust  property  to  public -use  in  the  exercise   of 

the  right  of  eminent  domain,  the  trustee  Is  the 

proper  party  to  represent  the  trust-estate,  and  it 

IS  not  necessary  that  the  beneficiaries  should  be 

parties  to  the  proceeding. 

3.  Under  the  charter  of  theO.,  8.  &  F.  R. 
Co.  and  the  amendments  thereto,  including  the 
act  of  1888,  the  company  may  condemn  private 
property  in  the  city  ot  Maoon  for  depot  grounds 
and  other  necessary  terminal  facilities. 

8.  There  was  no  error  committed  by  the  court 
on  the  trial,  and  the  verdict  was  warranted   by 
the  evidence,  under  the  law. 
{Syllabug  by  the  Court.) 

Error  from  superior  court,  Bibb  coanty; 
A.  L.  MiLLKK,  Judge. 

R.  W.  Putt^raoa  and  R.  Hndffes,  for 
plaintiff  in  error.  Dvpuu  &  Burtlett  and 
Guatlu,  Guerry  &  Hall,  for  defendant  In 
error. 

Judgment  affirmed. 


(87    Qo.    IR») 

Ex  parte  Calhoun,  Ordinary. 
{Su/fireme  Court  of  OeorgkL    July  18, 1891.) 

BSTABLISHMBNT  OP  LOST  RbCOROS  —  PRODnOTIOK 

or  Pbivatb  Papers. 
A  witness  cannot,  under  Act  Oot.  22,  1887, 
be  compelled,  by  a  subpoena  duces  tecum,  to  make 
discovery  of  the  contents  of  lost  public  records  in 
a  proceeding  to  establish  a  copy  of  such  records, 
where  the  pleadings  for  the  purpose  do  not  al- 
lege or  set  out  anything  whatever  as  the  specific 
contents  to  be  proved.  The  production  of  books 
and  writings  which  are  the  private  property  of 
the  witness  will  not  be  compelled  for  the  Infor- 
mation of  the  public,  where  such  Information  is 
valuable,  and  where  Its  disclosure  is  not  sought 
as  testimony  for  the  proof  of  any  alleged  fact, 
but  as  a  substitute  in  the  ,&rst  instance  for  the 
allegation  of  facts  unknown,  or  not  Icnown  suffl- 
ciently  to  enable  the  plaintiff  to  set  them  forth 
conformably  to  general  laws  applicable  to  plead- 
ing. 
(SylUUnu  bu  the  Court.) 

Error  from  superior  court,  Fulton  conn* 
ty;  Marshall  J.  Clarke,  Judge. 

Hall  <£  Hammond,  for  plaintiff  In  error. 
Abbott  A  Smith,  for  defendant  in  error. 

Bleckley,  C.  J.  Each  county  is  the 
owner  of  the  public  records  appertaining 
to  tbe  several  courts  thereof,  and,  upon 
the  loss  or  destruction  of  any  book  of  that 
description,  the  county  owning  it  would 
have,  as  such  owner,  a  right,  irrespective 
of  the  act  of  1887,  to  have  a  copy  of  the 
same  established  U  the  regnislte  service 
could  be  effected  on  all  parties  interested. 
Tbeact  of  1887  takes  the  right  for  grant- 
ed, and  attempts  to  provide  machinery 
for  exercising  it.  It  authorizes  tbe  ordi- 
nary to  proceed  by  petition  iu  tbe  superior 
court,  which  petition  must  set  forth  the 
fact  of  stealing,  loss,  or  .destruction,  spec- 
ify the  book  as  near  as  may  be,  and  pray 
for  the  establishment  thereof.    Upon  tbe 
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hearing  of  the  petition,  the  court  may,  in 
Its  discretion,  grant  or  deny  It,  as  the 
public  Interest  may  require.  In  case  the 
petition  1b  granted,  the  court  is  to  puus  an 
order  establishing  a  copy,  or  substantial 
copy,  as  near  as  may  be;  and,  after  its  es- 
tablishment, this  copy  is  to  be  in  all  re- 
spects evidence,  just  a«  the  original  would 
have  been.  The  provisions  for  taking 
evidence  in  aid  of  the  petition,  and  report- 
ing thereon,  are  contained  In  the  fourth 
section  of  the  act,  fvhich  reads  as  follows: 
"It  -shall  be  lawful  for  said  court,  or  the 
Judge  thereof.  In  vacation,  in  all  cases 
where  be  shall  deem  it  proper  and  neces- 
sary so  to  do,  to  appoint  an  auditor 
whose  duty  it  shall  be  to  hear  evidence, 
and  who  shall  have  power  to  summon 
witnesses  and  coiupel  the  production  of 
boolis  and  papers,  under  such  rules  and 
regulations  as  are  now  practiced  in  courts 
of  law  in  this  state;  and  be  saall  malce 
bis  report  to  the  court  of  such  copies  of 
such  lost,  stolen,  mutilated,  or  destroyed 
cop'es;  and  Huch  report,  when  filed,  shall 
be  acted  on  by  the  court,  and  made  the 
JDdgment,  unless  objection  be  filed  to  the 
same,  or  suniu  part  thereof,  as  being  in- 
correct, which  objection,  if  any.  shall  be 
beard  and  determined  by  the  court  with- 
out the  intervention  of  a  jary."  Acts  1887, 
pp.  112. 113. 

It  will  be  observed  that  the  power  to 
compel  the  production  of  books  and  pa- 
pers conferred  upon  the  auditor  is  to  be 
exercised,  not  according  to  any  novel  or 
arbitrary  method  of  procedure,  but  ".un- 
der such  rnles.and  regulations  as  are  now 
practiced  In  courts  of  law  in  this  state." 
The  prescribed  standard  to  which  the 
auditor  must  conform  is  the  practice  of 
the  courts.  What  a  court  of  law  could  do 
without  deviating  from  the  rules  and 
regulations  which  govern  and  control  its 
practice  the  auditor  can  do.  The  auditor 
must  guide  bis  conduct  by  the  rules  and 
regulations  applicable  to  courts.  Where 
the  person  called  upon  is  not  a  part/  to  the 
cause,  he  can  be  reached  by  a  subpoena 
duces  tecum.  Code,  S  3514.  The  subpoena, 
after  due  service,  must  be  complied  with, 
or  certain  act^  must  be  done  by  the  wit- 
ness In  lieu  of  literal  compliance,  or  a  sufll- 
clent  excuse  for  non-compliance  must  be 
rendered;  otherwise  an  attachment  will 
issue  on  motion,  and  a  fine  be  imposed  for 
the  default.  Id.  §  3515.  The  letter  of  the 
statute  seems  to  contemplate  that  the 
time  for  rendering  excuses  Is  after  attach- 
ment has  issued,  but  no  doubt  this  exten- 
sion of  the  time  Is  intended  as  an  indul- 
gence to  the  witness.  Where  he  is  not 
wholly  disobedient,  but  appears  as  the 
writ  of  subpoena  commanded  him  to  do, 
there  cnn  be  no  reason  why  his  excuse 
for  not  producing  the  books  or  docu- 
ments called  for  should  not  be  heard  at 
once  if  the  court  is  ready  and  willing  to 
hear  him.  Wben  he  Is  already  present,  no 
attachment  is  needed  to  bring  him  Into 
court;  and  if  his  excuse,  on  hearing  the 
same,  should  prove  to  be  good.  It  would 
necessarily  show  that  he  ought  not  to  be 
dealt  with  by  attachment  or  otherwise. 
What  shall  constitute  a  sutficlent  excuse 
the  statute  makes  no  attempt  to  specify 
or  define.    It  leaves  each  case  to  be  deter- 


mined on  Its  own  facts.  All  it  says  on  the 
subject  is  that  the  '-xcubp  Is  "to  be  Judged 
of  by  the  court."  Whatnoever  the  court. 
In  the  exercise  of  a  sound  discretion, 
ought  to  deem  satisfactory,  should  be  rec- 
ognized and  accepted  as  sutficlent.  The 
excuse  rendered  to  the  auditor  In  the  pres- 
ent Instance  was  at  bottom  a  claim  of 
privilege.  It  challenged  the  power  of  the 
auditor.  What  it  was  in  detail  may  be 
seen  by  consulting  the  otticial  report. 
Resolved  Into  its  legal  essence.  It  was 
that,  consistently  with  the  rules  and  reg- 
ulations observed  by  the  courts  of  law  of 
this  state,  the  witness  could  not  be  com- 
pelled to  make  discovery  by  subpreaa 
duces  tecum.  So  far  as  appears,  there 
had  been  no  other  writ  or  process  Issued 
In  the  case.  There  was  no  party  defend- 
ant to  the  petition.  The  suit  was  ex 
parte.  It  might  be  considered  a  proceed- 
ing in  rem,  the  res  being  books  which  had 
not  been  seised,  and  could  not  be  seized, 
because  they  were  stolen,  lost,  or  de- 
stroyed. The  whole  object  of  the  suit  was 
to  generate  other  books  to  supply  their 
place,  and  stand  In  their  stead  as  a  part 
of  tlie  public  records.  Nothing  whatever 
was  alleged  in  the  petition  as  to  the  spe- 
cific contents  of  the  books,  or  any  of  them, 
the  different  volumes  being  described  sim- 
ply In  terms  like  the  following:  "Deed- 
Book  B,  covering  a  period  of  time  from 
about  June  5, 1855,  to  about  .January  10, 
1856;  Mortgage  Book  E,  covering  a  peri- 
od of  time  from  about  February  18, 1874, 
to  aboat  May  8,1876."  The  contents  of 
the  books  were,  doubtless,  unknown  to 
the  petitioner,  and  most  probably  be 
could  not  ascertain  them  with  any  degree 
of  fullness  or  accuracy  by  mere  inquiry, 
or  by  any  means  In  his  power,  personally 
or  oflficlally,  to  command.  He  needed 
compulsory  discovery  from  one  or  more 
persons  who  had  or  could  furnish  the  in- 
formation. But,  according  to  the  meth- 
ods of  procedure  known  to  courts  of  Jus- 
tice, in  order  for  a  plaintij}  to  obtain  dis- 
covery, either  to  enable  him  to  plead,  or 
to  assist  him  in  establishing  the  trnth  of 
what  he  has  pleaded,  be  must  make  the 
person  from  whom  the  discovery  is  to 
come  a  party  to  the  cause. '  He  must  sue 
that  person  for  something,  and  ask  for 
discovery  as  an  Incident,  or  sue  for  discov- 
ery alone.  And  a  suit  in  personam  re- 
quires process  and  service  thereof  on  the 
defendant.  A  sabpwnn  duces  tecum  is  not 
process  by  which  to  inaugurate  a  suit,  or 
by  which  to  connect  a  new  party  with  b 
pending  suit.  Such  use  of  it  is  unheard  of 
in  the  practice  and  procedure  of  courts. 
Nor.  under  our  Code,  does  that  kind  of 
subpoena  ever  issue  to  any  one  who  is  a 
party  to  the  cause,  the  mode  of  compel- 
ling the  production  of  books  and  papers 
when  they  are  in  the  power  or  possession 
of  a  party  being  by  the  service  of  written 
notice.  Code,  §  3508.  A  snbpoBva,  ducen 
tecum  Is  not  mentioned  by  the  act  of  1887, 
and,  of  course,  that  act  cannot  be  Invoked 
to  render  it  available  for  any  purpose 
which  it  would  not  subserve  under  the 
prior  law.  Most  certainly  there  was  no 
warrant  in  the  prior  law  for  using  it  as  a 
means  to  compel  discovery  of  the  con- 
tents of  books  oi  documents,  with  a  view 
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to  establish  copies  of  them  to  stand  in 
liea  of  the  originals.  It  could  be  used  to 
bring  In  evidence  to  show  that  an  alle(ced 
copy  was  a  true  copy ;  that  is.  It  could  be 
used  to  obtain  evidence  as  coiitradlstin- 
giiished  from  discovery.  To  verify  what 
is  alleged  is  a  legitimate  use  of  the  sub- 
poena, but,  without  anything  for  verifica- 
tion being  alleged,  to  employ  it  for  ascer- 
taining what  is  to  be  verified,  and  at  the 
same  time  for  verifying  the  matter  thus 
discovered,  is  giving  it  a  double  opera- 
tion, the  first  half  of  which  is  illegitimate. 
The  difference  Is  that  between  making  a 
statement  and  then  fishing  with  the  sub- 
poena for  proof  of  it,  aad  fishing  Id  silence 
for  proof,  treating  the  proof  itself  as  sup- 
plying the  statement  to  be  established. 
Should  It  be  said.  In  reply,  that  If  the  con- 
tents of  the  lost  books  were  already 
known,  so  that  they  could  be  alleged,  there 
might  be  no  use  for  the  evidence  now 
sought,  the  answer  is  that  there  would 
still  be  all  the  use  for  it  which  can  be  cou- 
sidered  in  dealing  with  it  under  a  sub- 
pwna  dacea  tecum.  It  would  contribute 
none  the  less  towards  proving  the  con- 
tents of  the  books,  and,  in  order  to  estab- 
lish a  copy  of  them,  their  contents,  after 
being  alleged,  would  have  to  be  proved. 
The  evidence  might  be  less  material  or  in- 
dispensable If  the  contents  of  the  books 
were  otherwise  known  sufficiently  to  ena- 
ble the  petitioner  to  allege  them  specifical- 
ly beforehand,  but  the  use  or  availability 
of  a  aubpceuH  dacea  tecum  does  not  de- 
pend in  any  degree  upon  the  scarcity  or 
abundance  of  the  means  of  proof  which 
may  happen  to  be  accessible.  The  rule 
is  the  same  whether  tbe.evldence  called  for 
by  the  subpoena  is  all  that  is  within 
reach,  or  only  a  small  part  of  It.  To  pre- 
vent misconception,  it  may  be  well  to 
observe  that  it  is  not  meant  to  intimate 
that  It  would  be  necessary  that  the  con- 
tents should  be  proved  to  be  exactly,  or 
even  substantially,  as  at  first  alleged. 
No  doubt  the  copy  offered  to  be  estab- 
lished could  be  varied  by  amendment,  ua- 
der  the  general  law  applicable  to  plead- 
ings, as  might  be  needful  to  make  It  con- 
form ultimately  to  the  evidence.  What 
we  decide  Is  that  something  must  be  pre- 
sented In  the  petition,  or  annexed  to  It. 
which  Is  claimed  to  be  a  copy,  in  sub- 
stance, of  the  lost  volume  or  document. 
This  is  the  scheme  of  the  general  law  of 
the  state  applicable  to  the  establishment 
of  writings  which  have  been  lost  or  de- 
stroyed. Code,  §§3982-3985.  In  proceedings 
between  party  and  party,  to  establish  a 
copy  of  a  lost  deed  or  other  document,  no 
court,  we  suppose,  would  think  of  compel- 
ling the  production  of  evidence  without 
seeing  something  In  the  petition,  taken  as 
a  whole,  (including,  of  course,  the  exhib- 
its,) to  which  the  evidence  wanted  could 
be  applied,  and  which  that  evidence  would 
or  might  prove  true,  or,  at  least,  tend  to 
prove  true.  A  petition  stating  that  a 
particular  deed,  of  a  given  kind  and  date, 
was  lost  or  destroyed,  but  wholly  silent 
as  to  the  contents,  would  not  serve  as  a 
basis  for  coercing  the  production  of  evi- 
dence to  verify  Its  contents,  and  enable  the 
court  to  formulate  by  the  evidence  a  copy 
of  the  instrument.    True  it  la  that  gener- 


ally. In  such  a  case,  the  court  might  treat 
the  deficiency  in  the  pleading  as  waived 
unless  it  was  insisted  upon  by  the  defend- 
ant; but  tlie  present  case  was  ex  parte, 
and  had  no  defendant  to  speak  on  the 
subject.  Besides,  in  any  case,  the  witness 
ought  to  be  heard  in  behalf  of  his  own  in- 
terest when  it  appears  that  he  is  actuated 
by  a  boua  Sde  regard  for  that  interest, 
and  is  not  influenced  by  contumacy  or  mere 
caprice.  Here  the  witness  urged  the  in- 
terest of  the  corporation  of  which  he  was 
the  proper  representative,  a  prlvh,te  cor- 
poration of  which  he  was  ofilciai  secreta- 
ry, and  of  whose  books  he  was  the  custo- 
dian. The  subpoena  was  addressed  to 
him  as  secretary  and  treasurer;  and  the 
books  called  for  were  described  therein  as 
"all  the  abstract-books  of  the  Land  Title 
Warranty  &  Safe  Deposit  Company,  in 
which  appear  the  abstracts  of  the  follow- 
ing lost  records  of  said  county,  to-wlt: 
Seed-Books,  B,  F,  and  H,  and  Mortgage 
Book  E,  of  the  superior  court  of  Fultcm 
county. "  These  abstract-books  called  for 
by  the  subpoena  came  into  existence  as 
the  result  of  private  enterprise  and  labor, 
and  were  afterwards  purchased  by  this 
private  corporation  at  great  expense. 
They  are  its  private  property,  and  are 
used  by  it  In  the  conduct  of  its  corporate 
business.  They  have  never  bceu  pub- 
lished. Their  contents  are  kept  secret,  ex- 
cept as  disclosed,  piecemeal,  in  furnlBhlng 
to  applicants  therefor  abstracts  of  title 
relating  to  specified  parcels  of  real  estate; 
and  thefurnitihingof  such  abstracts  is  car- 
ried on  as  a  business  for  pay  and  profit. 
The  value  of  the  books  consists  mainly  in 
the  secrecy  of  their  contents.  Were  the 
information  which  they  afford  rendered 
accessible  to  the  public  by  other  means, 
the  demand  for  it  through  the  one  source 
now  available  would  be  dimiulshed,  if  not 
destroyed.  The  monopoly  enjoyed  by  a 
closely  sealed  intelligence  office  would  be 
broken,  and  the  losses  inflicted  by  free 
competition  would  be  instantly  felt  in 
the  exchequer  of  the  establishment. 
There  can  be  no  doubt  that  the  corpora- 
tion has  a  vital  interest  in  raaintalniug 
the  secrecy  of  these  books  as  a  repository 
of  valuable  Information.  And  certainly 
Its  secretary  is  under  a  duty,  both  legal 
and  moral,  not  to  aid  in  killing  the  goose 
that  lays  the  golden  egg  if  he  can  help  it. 
His  claim  of  privilege  is  therefore  as  meri- 
torious as  it  bis  own  personal  Interest 
were  involved.  We  think  the  claim  pro- 
tects blm,  and  that  the  auditor  ruled  cor- 
rectly In  so  holding.  It  follows. that  the 
court  committed  no  error  In  sustaining  the 
auditor's  report,  and  overruling  the  ex- 
ceptions thereto  which  were  on  file  in  be- 
half of  the  ordinary.    Judgment  affirmed. 

(87  Qa.  MM) 

Robertson  v.  State. 
(Supreme  Court  of  Oeorgia.    May  8, 1891.) 

VOLDSTABT  MiNSLACnnTER — ^EVIDBSCK—  MOTION 

FOR  New  Trial — Review. 
1.  Defendant  and  deceased  met  after  work 
hours  to  BRbt  in  accordance  with  an  agreement 
made  earlier  in  the  day,  when  deceased  had 
dunned  defendant  for  money  and  corsed  him. 
The  wound  from  which  deceased  died  was  a  cat 
in  the  bowels.  Besides  this,  he  received  a  cut 
in  the  right  shoulder,  and  one  in  Uie  left  arm. 
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all  made  with  a  kntfe.  Defendant  received  some 
braises,  and  had  the  skin  on  his  head  torn  some- 
what, but  was  not  severely  Injured.  There  was 
no  witness  at  the  commencement  of  the  fight, 
which  started  behind  a  shed.  The  evidence  for 
the  state  was  that  when  first  seen  deceased  was 
running  with  nothing  in  his  hands,  and  defend- 
ant was  running  after  him  with  a  Itnife  in  his 
hand:  that  when  defendant  overtook  deceased 
the  latter  picked  up  a  stone,  and  threw  it  at  de- 
fendant: that  deceased  slipped  and  fell,  and  de- 
fendant jumped  on  him  and  cut  him.  Defendant 
testified  that  when  they  met  for  the  fight  deceased 
hit  him  on  the  head  with  a  plow-point,  and  be 
fell,  and  deceased  got  on  him,  and  be  then  cut 
deceased ;  that  he  then  ran,  and  deceased  threat- 
ened to  knock  his  brains  out  if  be  made  another 
move:  that  deceased  hit  him  on  the  shoulder 
with  a  rook,  knocking  him  down;  and  that  he 
then  cut  deceased  in  the  bowels,  as  the  latter 
Kached  for  some  other  implement ;  and  that  he 
then  crot  up  and  ran  with  deceased  after  him. 
Held,  that  the  evidence  was  sufficient  to  sus- 
tain a  verdict  of  voluntary  manslaughter. 

2.  On  appeal  from  the  denial  of  a  motion  for 
a  new  trial,  the  ground  of  the  motion  that  the 
court  erred  in  admitting  certain  evidence  cannot 
be  considered,  where  the  motion  does  not  set  out 
what,  if  any,  objection  was  made  to  the  evidence 
when  introduced. 

Error  from  superior  court,  Oconee  coun- 
ty; N.  L.  HnToiiiNS,  Judge. 

Lon  RobertBon  was  convicted  ol  volun- 
tary manslaughter,  and  appeals.  Af- 
firmed. 

The  following  Is  the  official  report: 

Lon  Robertson  was  indicted  for  the  mur- 
der of  John  Owens.  The  evidence  for  the 
state  tended  to  show  the  following:  Ow- 
ens was  killed  by  Robertson  in  November, 
18S9.  About  the  first  of  that  year  they 
had  bad"alittle  scrimmage, "  but  It  did 
not  appear  what  their  difficulty  was 
about.  On  the  day  of  the  killing  John  had 
gone  with  an  aze  up  to  a  wagon  where 
Lon  was,  had  dunned  blm  for  money,  and 
cursed  him.  They  agreed  to  fight  after 
working  hours.  After  working  hours, 
and  about  dark,  John  sought  Lon,  fonnd 
him  behind  a  buggy-house,  and  there  the 
fatal  difficulty  began  None  of  the  wit- 
nesses saw  what  occurred  there.  When 
they  were  first  seen  after  the  encounter 
there,  John  was  running,  and  Lon  after 
him.  John  had  nothing  In  his  hands,  but, 
according  to  one  witness,  Lon  was  run- 
ning after  .Tobu  with  a  knife,  and,  when 
Lon  overtook  John,  John  turned  around, 
and  threw  at  him  a  rock  which  John  had 
picked  up,  and  after  he  threw  the  rock 
John  had  a  pole;  but  this  witness  did  not 
see  Johc  strike  Lon,  and  did  not  see  blm 
hit  Lon  with  a  plow-point.  When  Lon 
overtook  John  he  cut  John  in  the  shoul- 
der. John  slipped  up,  and  then  Lon  jumped 
on  him.  It  was  after  the  quarrel,  on  the 
day  of  the  fatal  difficulty,  when  Lon  got 
the  knife.  He  borrowed  It  from  another. 
Said  he  wanted  to  make  some  fiddle- 
screws,  and  went  and  sat  down,  and  was 
whittling.  Another  wl  tness  testified  that 
be  did  not  see  Lon  do  anything  to  John ; 
that  John  was  running,  and  Lon  was  aft- 
er him :  that  they  ran  100  yards,  he  reck- 
oned ;  that  he  did  not  know  whether  John 
fell  down  or  not, — when  he  saw  them  they 
were  together,  and  Lon  was  on  top;  that 
Lon  hit  John  three  times  In  the  face  with 
his  fist,  at  that  time  having  his  knife  in 
his  band ;  that  John  was  begging  Lon  to 


get  off  of  him,  and  begged  witness  once  to 
take  him  off;  that  John  did  not  have  any- 
thing in  his  hands;  thatshortly  before  the 
difficulty  John  had  asked  witness  where 
Lon  wBs,  but  did  not  say  what  he  wanted 
with  him,  and  witness  told  him  that  Lon 
went  towards  the  buggy-house,  and  John 
went  right  on  down  that  way,  and  went 
behind  the  buggy-house;  that  witness  did 
not  see  anything  like  the  plow-point  or 
pole  or  rock  In  John's  hands.  A  physi- 
cian testified  that  John  Owens  was 
wounded  in  three  places, — one  cut  in  his 
right  shoulder,  one  in  his  loft  arm,  and 
one  in  his  bowels, — all  of  which  seemed  to 
have  been  made  with  a  knife,  the  last  be- 
ing the  fatal  one.  He  lived  four  or  five 
days  after  witness  was  called  to  see  him. 
The  stab  In  the  shoulder  could  possibly 
have  been  made  while  John  was  on  top  of 
Lon.  This  witness  also  treated  Lon. 
Dressed  a  cut  on  his  head,  which  was  a 
lacerated  wound,  requiring  four  stitches. 
The  skin  looked'like  It  bad  been  torn  ;  was 
more  of  a  bruise  than  anything  else,  and 
appeared  to  have  been  made  with  a  dull 
Instrument.  The  skull  was  not  fractured, 
and  the  wound  seemed  to  have  been  made 
by  two  licks.  Witness  did  not  know 
whether  it  could  have  been  made  with  an 
instrument  like  a  plow-point  with  a  piece 
or  wing,  but  thought  not.  It  looked  like 
It  was  made  with  a  curved  instrument. 
If  a  rock,  the  size  of  one  shown  to  him, 
had  been  thrown  at  Lon  by  John,  and 
had  struck  Lon,  it  would  bo  likely  to  pro- 
duce death.  A  pole  (the  one  In  court)  In 
John's  hands  would  be  a  weapon  likely  to 
produce  death.  The  two  men  were  very 
nearly  the  same  size.  John  seemed  to  be 
a  verystout  man.  After  Lon  was  brought 
to  jail  the  physician  found  a  wound  on  his 
shoulder,  which  seemed  to  be  from  a  glanc- 
ing lick,  and  could  have  been  made  with 
a  rock  or  some  hard  Instrument.  This 
wound  he  did  not  see  the  night  Lon  wus 
hurt,  and  when  he  saw  it  there  was  a 
scab  on  it,  showing  that  it  had  been  a 
considerable  bruise.  It  looked  more  like 
there  had  been  several  scratches'  together 
than  anything  else  he  could  think  of 
There  appeared  to  be  no  bruised  blood 
there.  The  wound  on  Lon's  head  was  not 
such  a  wound  as  you  would  expect  from 
a  rock.  It  would  take  a  large  rock  to 
make  It.  It  could  be  done  by  a  sharp  rock. 
Witness  did  not  know  whether  the  wound 
in  John's  stomach  could  have  been  m&de 
while  John  was  on  Lon  or  not.  Before 
the  coroner's  jury  Lon  made  a  statement 
in  which  hesaidthey  had  bad  some  trouble 
out  at  a  new  ground  before  the  fight,  and 
cursed  each  other,  and  that  they  then  came 
home,  and  that  John  Owens  came  to  the 
buggy -house,  and  John  took  htm  by  the 
collar,  and  he  cut  him.  The  coroner  told 
Lon  to  make  such  statement  as  he  saw 
proper,  and  the  statement  was  taken 
down  and  read  to  Lon,  and  he  said  It  was 
correct. 

The  testimony  for  defendant  tended  to 
show  that  John  was  the  better  man  phys- 
ically. Only  one  of  defendant's  witnesses 
saw  anythingof  the  difficulty,  and  he  only 
the  latter  part  of  it.  When  he  got  to 
them,  John  had  a  rail  in  his  band,  and  hit 
Lon  over  the  head  with  it;  and  said  to 
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witness,  who  was  their  employer,  he 
would  give  witness  five  dollars  to  let  him 
whip  the  "damn  nigger."  Witness  told 
him  they  could  fight,  If  they  would  fight 
fair,  and  asked  John  where  was  his  mon- 
ey. John  said  he  did  not  have  any  money, 
but  would  work  for  witness  25  years  If  be 
would  let  him  kill  "that  damn  nigger." 
Lon  did  not  show  any  disposltlun  to  fight. 
All  at  once  John  gathered  him  and  threw 
him  under  the  buggy-shelter,  and  wit- 
ness saw  then  that  John  was  cut.  John 
and  Lon  were  friendly  before  this  difficulty, 
but  afterwards  John's  brother  told  wit- 
ness of  a  former  fight  in  the  woods,  and 
said  they  both  quit  laughing.  Up  to  the 
12th  of  July  that  year  Lon  had  stayed  at 
John's  house,  slept  there  every  night,  and 
John's  wife  did  his  washing  for  him.  The 
night  John  died  he  sent  for  witness,  and 
said  be  was  going  to  die,  and  told  his 
wife  he  was  going  home;  that  he  did  not 
want  her  or  any  of  her  folks  to  do  any- 
thing with  Lou;  that  be  brought  it  on 
himself.  Witness  did  not  know  whether 
he  realized  that  he  was  In  a  dying  condi- 
tion or  not.  but'he  died  in20or  SO  minutes, 
and  witness  thinks  he  thought  he  was 
going  to  die.  Lou  was  smallerthan  John. 
Witness  did  not  see  John  with  a  plow- 
point  or  rock  in  his  hands.  The  rail  with 
which  John  struck  Lon  might  ha  ve  caused 
the  wound  on  Lon's  head,  and  that 
wound  might  have  been  made  after  the 
cutting.  John  had  no  knIfe.andLon  gave 
up  his  knife  to  witness.  The  plow-point 
In  court  witness  picked  up  at  the  comer  of 
the  buggy-house  where  they  had  the  fight. 
There  was  no  blood  on  it  when  he  found 
it.  It  had  been  raining.  The  next  morn- 
ing there  was  blood  where  they  fought. 
The  night  he  died,  and  while  he  was  in  a 
dying  condition,  and  knew  the  fact,  John 
told  another  witness  that  he  was  to  blame 
in  the  whole  mattfr;  that  he  brought  the 
difficulty  on  with  Lon,  and  that  if  he  had 
listened  to  his  wife  that  night  he  would 
not  have  gone  op  there  to  hunt  Lon.  He 
told  this  witness  ami  others  this  several 
times  the  night  before  he  died.  About  half 
an  hour  before  he  died  he  sent  for  Lon,  and 
told  Lon  that  the  Lord  had  forgiven  him, 
and  that  he  had  nothing  against  Lon; 
that  he  brought  the  whole  trouble  on  him- 
self; and  he  told  his  wife  not  to  do  any- 
thing with  Lon,  for  he  was  to  blame  in 
the  whole  matter.  The  defendant  made  a 
statement  to  the  following  effect:  That 
afternoon  he  was  getting  wood,  and  went 
by  John,  who  called  him,  and  be  did  not 
auHwer;  and  John  asked  htm  why  In  the 
hell  he  did  not  answer,  and  kept  on  cursing 
defendant.  He  walked  np  to  defendant, 
and  said  his  wife  wanted  some  money. 
Defendant  said  he  had  none,  and  John 
said  he  was  going  to  have  it.  Defendant 
went  on  getting  his  wood.  John  came 
np  with  his  axe  on  his  shoulder,  and  an- 
other, who  was  present,  said  they  had 
better  not  have  any  fuss,  as  he  would  tell 
the  boss.  Then  defendant  said  he  would 
not  have  any  fuss  now.  and  John  said  be 
would  get  him  to-night,  and  went  on 
back.  Defendant  carried  his  wood  to  the 
bouse,  put  up  and  fed  the  moles,  unloaded 
the  wood,  and  went  to  cutting  wood. 
John  took  in  his  wood.    Defendant  went 


behind  the  buggy-bonse,  and  was  fixing  a 
peg,  when  John  came  up,  and  said  he 
would  whip  defendant  or  defendant  would 
whip  him,  and  cursed  defendant,  using 
very  opprobrious  language,  to  which  de- 
fendant replied  similarly.  John  grabbed 
a  plow-point  about  the  size  of  the  one  In 
court,  and  bit  defendant  on  the  head;  and 
defendant  fell,  and  .Tohn  got  on  him,  and 
defendant  cut  him.  Then  defendant  went 
on  around  the  lot,  and  dodged  behind  the 
bai-s,  and  John  ran  up  and  said  if  he  made 
another  move  he  would  knock  bis  brains 
out.  About  that  time  John  struck  him 
on  the  shoulder  with  a  rock,  and  he  fell  to 
his  knees,  and  cut  John  In  the  bowels  Just 
as  John  reached  for  something  else.  He 
got  up  and  ran,  and  John  ran  after  him. 
TheboBscame  np,aDd  Johnsaid  he  would 
work  for  him  20  years  if  he  would  let  him 
knock  defendant's  brains  out.  The  boss 
took  the  piece  of  rail  from  John,  and  said 
"Quit;"  and  then  John  ran  defendant  un- 
der the  buggy -shelter,  and  when  be  got 
up  hit  blm  with  a  stick ;  and  then  thebosr 
stopped  John.  The  defendant  was  found 
guilty  of  voluntary  manslaughter.  He 
moved  for  a  new  trial,  on  the  grounds 
that  the  verdict  was  contrary  to  law,  evi- 
dence, etc.,  and  because  the  court  allowed 
proof  of  confessions  that  were  in  the  state- 
men  the  made  before  the  coroner's  Inquest. 
The  motion  was  overruled,  and  defendant 
excepted. 

B.  E.  Tbrasber  and  Thomas  &  Strick- 
land, for  defendant  in  error.  JR.  K.  Rus- 
Bell,  Sol.  Gen.,  by  Harrison  &  Peeples,  for 
the  State. 

Simmons,  J.  The  evidence  in  this  case, 
which  will  be  found  in  the  official  report, 
was  suflBclent  to  sustain  the  verdict  of  vol- 
untary manslaughter  found  by  the  jury, 
and  the  court  did  not  err  in  refusing  to 
grant  a  new  trial  on  the  grouud  that  the 
verdict  was  contrary  to  the  evidence. 
The  other  ground  of  the  motion,  that  the 
conrt  erred  In  admitting  the  defendant's 
statement  at  the  coroner's  inqueHt,  can- 
not be  considered  by  us,  because  the  mo- 
tion did  not  set  out  what  objection  was 
made  to  the  evidence  at  the  time  it  was 
Introduced,  or  that  any  objection  was 
made  at  that  time.   Judgment  affirmed. 


oat  N.  c.  1) 
Jamesvillk  &  W.  R.  Co.  V.  Fibber. 

{Surn-eme  Court  of  North  CaroUna.    Oct  18, 

1891.) 

Shbbivfs — AaE  OP  Dbputtbs. 
In  the  absence  of  any  statute  making  a 
deputy-sheriS  an  offloer  or  making  provisions  as 
to  his  age,  a  minor  may  be  appointed  depaty, 
thougb  Const.  N.  C.  art.  6,  »  4,  5,  provide  that 
an  officer  shall  be  31  years  old. 

Appeal  from  superior  court,  Beaufort 
county;  Spier  Wbitakbr,  Judge. 

Action  by  the  JamesviUe  &  Washington 
Railroad  Company  against  A.  Fisher. 
From  a  judgment  dianiisBlng  the  action 
tor  want  of  service  plaintiff  appeals.  Re- 
versed. 

Tbis  was  a  civil  action  origlDall.v  insti- 
tuted before  a  justice  of  the  peace,  and 
brought  by  appeal  to  the  soperior  court 
of  Beaufort  county,  in  which  court  it  wue 
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tried  at  the  May  term,  1800,  before  Whita- 
KRK,  Jiid|;e.  The  return  of  .the  officer  up- 
on the  auiiimons  was  an  follows:  "Re- 
ceived March  24th,  1890.  Served  March 
24th,  ]8U0,by  reading  the  within  sumraouH 
to  A.  FiHher.  R.  T.  Hodges,  Sheriff.  By 
J.  H.  HoDQKS,  D.  S."  Both  in  tlie  court 
of  the  justice  of  the  peace  and  In  the  su- 
perior court  the  defendant  entered  a  spe- 
cial appearance,  and  moved  to  dlstnlsH  for 
ft'ant  of  service,  because  James  H.  Hodges, 
who  actually  8ervi;d  the  summons  as  dep- 
uty for  R.  T.  Hodges,  was  at  the  time  of 
serving  it  under  the  agt^  of  21  years.  It 
was  admitted  in  both  courts  that  he 
(James  U.)  was  not  21  years  old  on  said 
24th  March,  1S90,  when  said  summons  was 
served  by  him.  From  the  judgment  of  the 
court  dismissing  the  action  the  plaintiff 
appealed. 

JobD  B.  Small,  for  appellant.  Cbtis.  F. 
Warren,  for  appell«e. 

AvKRY,  J.,  (lifter  stating  the  facts.)  A 
sheriff  is  liable  to  answer  in  damages  for 
any  wrongful  act  of  his  deputy  done  under 
color  of  his  office,  for  which  the  sheriff 
would  have  incurred  such  liability  had  he 
done  the  act  himself,  and  in  all  such  cases 
he  and  bis  deputy  are,  in  contemplation 
of  Inw,  one  person.  Muriree,  Sher.  §§  20, 
69, 60, 62.  So  far  has  this  doctrine,  as  to  all 
wrongful  acts  of  the  deputy  done  colore 
oScll,  been  carried  by  this  court,  that  a 
demand  on  a  defaulting  deputy  for  money 
collected  by  him  in  that  capacity  has  been 
declared  equivalent  to  a  demand  on  the 
sheriff.  Lyie  v.  Wilson,  4  Ired.  226.  While 
a  deputy  is  professing  to  act,  and  inducing 
others  to  believe  that  he  is  acting,  under 
color  of  his  office,  his  personality,  like  that 
of  other  agents,  seems  to  be  merged,  in 
legal  contemplation,  in  the  person  of  the 
sherifi  under  whose  directions,  as  princi- 
pal, be  is  supposed  to  act.  Murfree,  Sher. 
S§  20,  61.  The  service  of  the  summons  is  a 
mere  ministerial  duty  which  can  be  per- 
formed by  a  deputy,  wliere  the  law  gives 
the  right  to  appoint  one,  and  even  as  be- 
tween him  and  third  persons  his  official  acts 
are  considered  those  of  the  sheriR,  done  by 
bis  lawfully  constituted  agent.  The  right 
to  appoint  under-sherirfs  or  bailiffs  and 
deputies  Is  not  always,  if  generally,  regu- 
lated by  statute.  These  subordinates  are 
the  servants  and  agents  of  the  sheriff,  and 
his  responsibility  for  them  and  relations 
with  them  are  controlled  generally  by  the 
law  governing  the  relation  of  principal 
and  agent.  Id.  §§  16,  60.  While  policy 
may  have  induced  the  courts  to  hold  his 
responsibility  In  some  instances  to  be 
greater,  never  less,  than  that  of  a  princi- 
pal for  the  acts  of  his  agent  within  the 
scope  of  the  agency,  our  Code  i^  still  si- 
lent as  to  the  manner  of  appointment  or 
the  distinct  duties  of  both  general  and 
special  deputies,  while  this  court  has  de- 
clared that  there  is  no  provision  of  the 
common  law  which  requires  the  deputa- 
tion of  a  sheriff  to  be  in  writing,  and  that, 
in  any  action  against  a  sheriff  for  the  nils- 
condact  of  a  person  alleged  to  be  his  dep- 
uty, it  is  not  necessary  to  prove  a  deputa- 
tion, but  it  is  sufficient  simply  to  show 
that  the  person  acted  as  deputy  with  the 
cunaent  or  privity  ot.tbe  sheriff.    State  T. 


Allen,  5  Ired.  36 ;  State  v.  Mdntosh, 2  Ired. 
.53.  In  some  of  the  states  statutes  have 
been  enacted  providing  for  the  appoint- 
ment of  general  deputies  and  bailiffs,  and 
prescribing  certain  duties  and  liabilities 
arising  out  of  the  position;  and  the  inter- 
pretatio.is  of  these  laws  have  given  rise 
to  some  confusion,  and  apparent  conflict, 
In  the  decisions  of  different  states.  In 
some  of  these  states  we  find  distinctions 
drawn  by  the  courts  as  to  the  duties, 
powers,  and  liabilities  of  general  deputies, 
coming  within  the  provisions  of  their 
statutes,  and  special  deputies,  who  are 
left  as  at  common  law  to  be  treated  as 
the  trusted  servants  or  agents  of  the  sher- 
IH.  Proctor  v.  Walker,  12  Ind.  660.  In 
North  Carolina,  both  general  and  special 
deputies  may  be  appointed  by  the  sheriff 
without  writing,  and,  when  they  act  with 
his  assent  or  privity,  they  are  either  his 
general  or  special  agents  as  to  the  dis- 
charge of  bis  ministerial  duties,  and  are 
accountable  to  him  as  such.  An  individ- 
ual can  unquestionably  constitute  an  in- 
fant his  agent,  and  subject  himself  to  re- 
sponsibility for  all  acts  of  the  latter  with- 
in the  scope  of  the  agency.  VVhart.  Ag.  §§ 
16, 16;  1  Lawson,  Rights,  Rem.  &  Pr.  §  6; 
Story,  Ag.  §  7.  In  the  absence  of  statutory 
restrictions,  we  see  no  reason  why  a 
minor,  appointed  by  the  sheriff  as  his  gen- 
eral or  special  deputy,  should  not  have 
the  power  to  perform  a  mere  ministerial 
duty  of  his  office,  such  as  serving  a  sum- 
mons issued  in  a  civil  action.  Murfree, 
Sher.  §  71 ;  McGtee  v.  Eastis,  3  Stew.  (Ala.) 
307;  Barrett  v.  Seward,  22  Vt.  176;  Miller 
V.  McMillan,  4  Ala.  .530;  Ewell  Evans  .\g. 
•40,  *41.  Indeed,  Judge  Story  says,  (In  a 
note  to  section  149  of  his  work  on  Agency :) 
"There  is  a  distinction  between  doing 
an  act  by  an  agent  and  doing  an  act  by  a 
deputy,  whom  the  law  deems  such.  An 
agent  can  only  bind  his  principal  when  he 
does  the  act  in  the  name  of  his  principal. 
But  a  deputy  may  do  the  act  and  sign  his 
own  name,  and  it  binds  the  principal ;  fot 
the  deputy,  in  law,  has  the  whole  power 
of  the  principal."  This  citation  Is  made 
not  to  give  approval  to  the  distinction 
drawn  by  him,  but  to  show  that  the 
learned  jurist  considered  a  deputy  as  sus- 
taining the  relation  of  an  agent  to  the 
officer  who  appoints  him.  If  a  deputy- 
sheriff  were,  bylaw,  constituted  an  offi- 
cer, and  the  mode  of  appointing  him  and  In- 
ducting him  Into  office  were  prescribed,  as 
in  some  of  the  states,  our  view  of  this  case 
might  be  materially  different.  Guyman 
V.  Burllngame,  36  III.  203;  Mariree,  Sher. 
§  72.  The  qualifications  of  an  officer  are 
clearly  set  forth  in  sections  4  and  5  of  ar- 
tide  6  of  the  constitution,  and  it  Is  de- 
clared essential  that  he  should  be  "twenty- 
one  years  old ; "  but  we  find  no  provision 
in  ourconstltutlonor  laws  which  restricts 
the  right  to  appoint  agents  on  the  one 
hand,  or  the  liability  for  their  acts  on  the 
other.  In  Yeargin  v.  Slier,  83  N.  C.  348, 
Justice  UiLLARD,  for  the  court,  says: 
"The  rule  in  matters  judicial  is  delegatus 
nan  potest  delegare;  but  in  duties  minis- 
terial the  officer  may  act  in  person  or  by 
deputy,  of  his  own  choice  and  appoint- 
ment." We  think  that,  in  the  absence  of 
any  statutory  restriction,  the  sheriff  has 
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the  power  to  appoint  a  minor  hla  general, 
as  well  as  his  special,  deputy,  and  clothe 
bim  with  the  power  of  a  bailiff,  as  to  bis 
ministerial  duties,  as  effectually  as  he 
could  constitute  him  his  aKent  to  attend 
to  private  business  tor  him  as  an  Individ- 
ual. Broom,  Leg.  Max.  619.  The  current 
of  authority  in  this  country  sustains  this 
view.  It  is  true  that  In  the  English  case 
cited  by  counsel  (Ouckson  v.  Winter,  17  E. 
C.  L.713)  the  court  held  that  it  was  highly 
Improper  for  a  sheriff  to  Intrust  the  serv- 
ice of  a  warrant  in  replevin  to  an  infant, 
because  the  deputy  was  authorized  to 
take  possession  of  the  goods,  and  was  re- 
sponsible for  the  custody  of  them,  and 
that  service  of  the  warrant  by  the  infant 
was  illegal.  The  learned  judge  who  tried 
the  case  below  was  doubtless  influenced 
by  this  authority  in  lioMing  the  service 
void  in  our  case.  But  the  conclusion  of 
the  court  In  Cucksou  v.  Winter  seems  to  be 
based  upon  the  idea  that  a  defendant, 
whose  goods  were  taken  for  rent,  had  no 
remedy  for  an  unlawful  seizure  except 
against  the  deputy.  That  rtlfHcultyis  met 
by  holding  that  the  sheriff  Is  civilly  re- 
sponsible for  the  unlawful  acts  of  his  dep- 
uty to  the  extent  to  which  he  would  be  li- 
able If  he  had  acted  In  his  own  proper  per- 
son ;  and  that  he  selects  and  appoints  his 
agents  at  his  own  hazard,  third  parties 
having  no  interest  in  the  security  he  may 
exact  from  them.  Murfrce,  Slier.  §§  20,  59, 
CO,  64.  Thus  in  every  way  the  courts  of 
this  country  have,  in  the  absence  of  spe- 
cific statutory  provisions,  adjusted  the 
powers  of  sheriffs  and  their  deputies,  and 
their  liabilities  to  the  public  and  to  each 
other,  according  to  the  rules  which  deter- 
mine the  duties  and  responsibility  qt  prin- 
cipal and  agent,  and  have  recognized  the 
right  of  the  sheriff  to  select  such  agents  for 
the  discharge  of  mere  ministerial  duties, 
as  an  individual  could  appoint  and  consti- 
tute for  the  transaction  of  private  busi- 
ness, even  though  he  might  intrust  tlie 
duty  to  a  person  not  sui  Juris.  Id.  §§  71, 
75.  and  references;  Yeargln  v.  Slier,  su- 
pra. Mr.  Wharton  says.  In  substance, 
that  the  only  qualification  of  the  rule  that 
infants  may  act  as  agents,  and  hind  their 
principals,  is  that  the  infant  agent  must 
not  be  very  dpflclent  in  mental  capacity. 
Whart.  Ag.  §  15.  We  think  that  the  judge 
below  erred  In  sustaining  the  demurrer, 
and  the  judgment  is  therefore  reversed. 
The  cause  will  be  remanded,  to  the  end 
that  the  defendant  may  be  allowed  to  an- 
swer if  he  be  so  advised.  Judgment  re- 
versed. 


(109  N.  c.  a) 
Wardens  op  St.  Peter's  Episcopal 
Church  v.  Town  op  Washington. 

(SuprerM  Court  of  North  CaroUna.    Oct.  18, 
1891.) 

E^OTTT  JURISDICTIOS— UXLAWTOl,  ORDINAHCB— 
ISJUNCTION. 

An  injunction  will  not  lie  to  prevent  the 
enforcement  of  an  alleged  unlawful  ordinance, 
even  to  prevent  an  apprehended  breach  of  the 
pnace  ana  arrest,  in  case  of  a  violation  of  the  or- 
dinance, there  being  adequate  remedy  at  law. 

Appeal  from   superior  court,  Beaufort 
county;  Henry  R.  Bryan,  .Tudge. 
Action  by  the  wardens  of  St.  Peter's 


Episcopal  Church  against  the  town  of 
Washington  to  have  an  ordinance  de- 
clared void  and  its  enforcement  enjoined. 
From  a  judgment  sustaining  a  demurrer 
to  the  complaint,  plaintiffs  appeal.  Ac- 
tion dismissed. 

W.  B.  Rodmaa  &  Son,  tor  appellants. 
CliHS.  F.  Warren  and  Joba  B.  Small,  tor 
appellee. 

Clark,  J.  The  plaintilTs  in  this  action 
seek  to  have  a  town  ordinance  de- 
clared void,  and  an  injunction  against  en- 
forcing the  same.  The  ordinance  ic  ques- 
tion had  been  authorized  in  terms  by  an 
net  of  the  legislature,  (Pri v.  Acts  1876-77,  c. 
34,)  and  has  since  been  recited  and  de- 
clared **  valid  and  legal"  by  two  acts,  (Priv. 
Laws  lS91,cc.  110,  223.)  It  is  unnecessary, 
however,  that  we  pass  upon  the  question 
debated  before  us  as  to  the  competency  of 
the  legislature  to  authorize  or  to  validate 
the  ordinance  in  the  exercise  of  the  police 
power  inherent  in  the  state,  for  we  have 
an  express  authority,  it  one  were  needed, 
that  an  Injunction  does  not  lie  to  prevent 
the  enforcement  of  an  alleged  unlawful 
town  ordinance.  Should  the  plaintiff  be 
injured  by  its  enforcement,  he  has  a  re- 
dress at  law  by  an  action  for  damages. 
Cohen  v.  Commissioners.  77  N.  C.  2,  in 
which  Rbaug,  J.,  says:  "We  are  aware 
of  no  principle  or  precedent  for  the  Inter- 
position of  a  court  of  equity  In  such  cases. " 
Nor  can  there  be  any  for  the  proposition 
that  the  court  should  declare  void  an  un- 
enforced municipal  ordinance.  Tu  do  so 
would  be  to  pass  upon  a  mere  abstrac- 
tion. II  the  plaintiffs,  or  any  on'i  else, 
should  violate  the  ordinance  upon  a  crimi- 
nal prosecution  for  such  violation,  the 
validity  of  the  ordinance,  and  of  the  acts 
of  the  legislature  authorizing  and  vali- 
dating It,  would  come  directly  and  prop- 
erly before  the  courts;  or  If  the  town,  by 
arrest  or  otherwise,  should  prevent  the 
attempted  violation,  an  action  for  dam- 
ages, as  in  the  case  cited,  or  an  indictment, 
would  equally  present  the  question.  In- 
deed, the  allegations  of  the  plaintiffs  that, 
if  they  should  violate  the  ordinance,  they 
fear  an  arrest  nnd  a  breach  of  the  peace, 
and  their  application  for  an  injunction  to 
prevent  such  consequences,  though  made 
in  good  faith,  will  not  warrant  the  court 
in  departing  from  settled  authority.  As 
was  said  inBusbeev.Lewi8,85  N.C.332,  "a 
court  of  equity  will  never  interpose  its  ju- 
risdiction in  the  way  of  a  mere  protective 
relief  [there,  by  a  decree  to  remove  a  cloud 
upon  a  title]  when  the  party  has  an  ade- 
quate and  effectual  remedy  at  law."  To 
seme  purport,  Busbee  v.  Macy,  85  N.  C. 
329:  Pearson  v.  Boyden,  86  N.  C.  583.  Bnt 
the  learning  Is  familiar,  and  the  principle 
well  settled  by  authority  and  reason. 
The  complaint  does  not  set  out  facts  suffi- 
cient to  constitute  a  cause  of  action; 
therefore  let  it  be  entered,  action  dis- 
missed. 

ao»  N.  C.  Stf) 


State  v.  Popb. 

(Supreme  Court  of  North  CaroUna.    Oct  18, 
1891.) 

ADTOTBRT— 80»HCIBK0T  OF  EVIDBNCE. 

Where,  on  the  trial  of  a  man  for  fornica- 
tion and  adaltMy  with  a  woman  who  lived 'at  his 
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honse,  it  does  not  appear  that  the  woman  was 
single,  or  that  she  was  not  defendant's  wife,  or 
that  her  child,  born  while  she  lived  at  defend- 
ant's house,  was  a  bastard,  there  is  insufficient 
evidence  to  go  to  the  ]ary. 

Indictment  agaluBt  K.  C.  Pope  and  Net- 
tle Dunn  for  fornication  and  adultery, 
tried  before  Connor,  J.,  at  April  term, 
1R91,  of  Edgecombe  superior  court.  The 
defendant  Pope  alone  was  on  trial.  There 
was  a  verdict  of  guilty,  and'  judgment, 
from  which  be  appealed  to  this  conrt. 
The  case  on  appeal  is  as  follows:  Walter 
Pope,  a  witness  for  the  state,  testified  as 
follows:  "1  lived  in  the  house  with  the 
defendant  up  to  about  a  year  ago.  There 
were  four  or  five  rooms  in  the  house.  The 
defendant  Pope  occupied  a  room  by  him- 
self. The  woman  occupied  a  room  con- 
nected with  the  honse,  but  under  a  differ- 
ent roof.  I  lived  there  all  the  time  the  wo- 
man did, except  the  last  year.  I  neversaw 
the  defendant  Pope  in  the  woman's  room, 
nor  the  woman  in  Pope's  room.  Never 
saw  anything  Buspiclous  between  them, 
— no  intimate  relations  between  them.  I 
never  noticed  any  favor  in  the  children. 
Never  beard  Pope  claim  them,  or  say 
whose  they  were.  The  woman  had  two 
children  when  she  went  there  to  live,  and 
has  given  birth  to  one  since  she  has  been 
living  there,— at  present,  a  child  In  arms. 
She  washed  and  coolied  and  did  other 
work.  Pope  has  no  family,  and  is  sixty- 
seven  years  of  age. "  The  witness,  the  de- 
fendant Pope,  the  woman,  and  her  older 
children  all  ate  at  the  same  table.  Jo- 
seph Hopgood,  a  witness  for  the  state, 
testified:  "Pope  lives  in  Battleboro.  I 
have  been  there  several  times  to  see  him 
on  business.  I  don't  icnuw  anything 
about  his  living  in  fornication  and  adul- 
tery with  Nettie  Dunn."  At  this  point 
his  honor  toolc  charge  of  the  witness'  ex- 
amination, and  asl<ed  this  question :  "  Did 
yon  notice  the  favor  of  this  woman's  chil- 
dren to  any  one?"  To  which  witness  re- 
plied: "Tliere  are  several  sets  of  children 
there."  His  honor  then  asked  the  wit- 
ness :  "  What  do  you  mean  by '  several  sets 
of  cblldreu  ? ' "  Witness  answered :  "*  I 
mean  children  gotten  by  Pope  on  women 
who  lived  there  before  this  woman." 
Counsel  for  defendant  objected  to  this  tes- 
timony, saying :  "  I  did  not  interrupt  yonr 
honor  in  the  course  of  your  examinatio'n 
of  the  witness  regarding  his  adulterous  re- 
lations with  other  women  to  interpose  an 
objection  to  such  testimony.  I  desire  now 
to  interpose  au  objection  to  that  testi- 
mony, and  to  move  your  honor  to  exclude 
the  same."  His  honor  replied:  "Certain- 
ly, 1  will  give  you  the  benefit  of  the  objec- 
tion, and  will  Instruct  the  jury  as  to  Its 
incompetency. "  This  was  said  to  counsel 
in  the  presence  of  the  jury,  but  it  Is  not 
certain  that  the  jury  heard  and  under- 
stood the  same.  "The  defendant  demurred 
to  the  evidence,  for  that  there  was  no  evi- 
dence of  his  guilt  to  go  to  the  jury.  His 
honor  submitted  the  case  to  the  jury,  and 
the  defendant  excepted.  His  honor  omit- 
ted to  charge  the  jury  that  the  testimony 
of  Hopgood  above  set  out  and  objected 
to  was  incompetent,  and  was  not  to  be 
considered  by  them  in  investigating  the 
guilt  of  defendant.    Exception.    Verdict  of 


guilty.    Judgment  of  tbe  court  that  the 
defendant  pay  a  fine  of  $500,  and  be  im- 

Srisoned  six  months  in  the  county  jail, 
[otion  before  judgment  for  new  trial  for 
errors  above  assigned.  Motion  denied. 
Defendant  appealed  from  the  judgment. 
The  statement  of  the  case  on  appeal  was 
duly  served  on  G.  H.  White,  solicitor  sec- 
ond judicial  district. 

Batcbelor  «fr  Devereax,  for  appellant. 
Tbe  Attorney  General,  for  the  State. 

Davis,  J.,  (after  stating:  tbe  facts  as 
above.}  The  defendant  demurred  to  the 
evidence,  and  insisted  that  there  was  no 
evidence  of  guilt  sufficient  to  go  to  the 
jury.  There  was  no  evidence  in  the  case 
on  appeal  that  the  woman  was  a  single 
woman ;  nor  was  there  any  evidence  that 
ber  child,  born  while  she  lived  at  thehouse 
of  defendant  Pope,  was  a  bastard  child; 
nor  was  there  any  evidence,  other  than 
Indirect  and  inferential,  that  the  defend- 
ants were  not  husband  and  wife.  There 
was  no  evidence  sufficient  to  go  to  the 
Jury,  and  the  defendant  Is  entitled  to  a 
new  trial.  It  is  but  just  and  due  to  the 
able,  accurate,  and  conscientious  judge  be- 
fore whom  the  case  was  tried  to  say  that 
the  defendant's  case  on  appeal  was 
served  upon  the  solicitor  for  the  state,  and 
no  amendments  were  suggested  or  objec- 
tions made  by  him.  It  did  not  appear  in 
evidence  in  the  case  on  appeal  tliat  the 
woman  whs  unmarried,  or  that  the  child 
born  at  defendant's  bouse  was  a  bastard. 
The  solicitor  may  have  overlooked  or 
failed  to  advert  to  the  evidence,  but,  if  he 
bad  no  evidence  other  than  that  set  out 
in  tbe  case  on  appeal,  he  ought  not  to 
have  prosecuted  the  defendant;  but  we 
will  not  do  the  learned  judge  who  tried 
tbe  case  the  injustice  to  suppose  that 
the  case  contained  all  the  evidence,  or  that 
he  would  have  permitted  a  verdict  of 
g^iilty  only  upon  the  evidence  set  out. 

Error.    New  trial. 


a09  N.  C.  19) 

Lewis  v.  Roper  Lumber  €o. 

(Supreme  Court  of  North  Carolina.    Oct  18, 

1891.) 

CoLOB  OP  Title  —  Deed  of  Iund  Ltino  ik  Two 
CousTiEs — ^What  Probate  Suffices. 
Where,  in  an  action  of  trespass  for  cutting 
timber  from  certain  land,  plaintiff's  title  is 
brought  in  issue,  but  it  is  provea  that  he  or  his 
grantors  have  been  in  continuous  possession  for 
more  than  seven  years,  a  deed  to  land  lying  in 
two  counties,  including  the  locus  in  quo  and 
constituting  a  link  in  plaintiff's  title,  though 
properly  proved  and  registered  only  in  one  coun- 
ty. Is  admissible  to  show  color  of  title,  under 
Code  N.  C.  S  1248,  which  provides  that,  where 
real  estate  is  situate  in  two  or  more  counties,  pro- 
bate of  the  deed  conveying  same,  made  before  the 
clerk  of  the  superior  courjt  of  either  county,  is 
sufQcient. 

Appeal  from  superior  court,  Washington 
county;  Henry  R.  Bryan,  Judge. 

This  was  an  action  by  W.  W.  Lewis 
against  tbe  John  L.  Roper  Lumber  Com- 
pany to  recover  damages  for  an  alleged 
trespass  on  land,  and  cutting  and  taking 
timber  therefrom.  The  defendant  denies 
tbe  allegations  of  the  complaint,  and  says 
that  tbe  defendant  was  the  owner  in  fee  of 
tbe  land  upon  which  the  trespass  is  al- 
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leKed  to  bavo  been  committed.  There 
was  a  verdict  and  judgment  for  the  plain- 
tiff, and  the  defendant  appealed.  Be- 
versed. 

6".  L.  Pettigrew  and  W.  D.  Praden,  for 
appellant.    6'.  H.  Spruill,  for  appellee. 

Davis.  J.,  (after  stating  the  facta.) 
Among  other  qaestione  presented  by  the 
ease  on  appeal  Is  the  following:  "The  de- 
fendant offered,  as  a  link  in  his  chain  of 
title,  a  deed  for  land  lying  in  Washington 
and  Tyrrell  counties,  including  the  locus  in 
quo.  This  deed  had  been  properly  proved 
and  registered  in  the  county  of  Tyrpell, 
but  had  not  been  registered  in  Washing- 
ton county.  This  deed  defendant  also  of- 
fered as  color  of  title.  Plaintiff  objected 
to  the  introduction  of  this  deed,  because  it 
had  not  been  registered  In  Washington 
(founty,  unless  the  execution  of  the  same 
should  be  proved.  The  court  excluded  the 
deed,  and  the  defendant  excepted."  There 
was  evidence  tending  to  show  that  the  de- 
fendant, and  those  under  whom  he  claims, 
had  been  in  tlie  continuous  possession  of 
the  land  in  controversy  for  more  than  sev- 
en years.  We  think  the  deed  offered  In  ev- 
idence constituted  color  of  title,  and  that 
there  was  error  in  excluding  it.  The  deed 
had  been  properly  proven  and  registered 
in  Tyrrell  coonty,  the  land  lying  in  both 
Tyrrell  and  Washington  counties,  and 
Code,  §  1248,  provides  that,  "where  real 
estate  is  situate  in  two  or  more  counties, 
probate  of  the  deed  or  other  instrument 
conveying  or  concerning  the  same,  made 
before  the  clerk  of  the  superior  court  of 
either  of  said  counties,  is  sufficient."  It  is 
the  continuous  possession  of  land  under 
color  of  title  for  the  statutory  period  that 
confers  title,  and  not  the  validity  or  genu- 
ineness of  the  instrument  constituting 
color  of  title.  The  possession  pu  ta  every- 
body upon  notice  as  to  the  possessor's 
title,  or  claims  of  title,  whether  legal  or 
equitable,  registered  or  unregistertHl ;  and 
It  is  well  settled  that  a  deed,  whether  reg- 
istered or  not,  is  good  as  color  of  title. 
Campbell  v.  McArthur,  2  Hawks,  33;  Har- 
din v.  Barrett,  6  Jones,  (N.C.)  159;  Brown 
V.  Brown,  106  N. C. 451. 11 S.  E.  Rep.  647.  The 
deed  had  been  proved  In  a  court  of  original 
and  competent  jurisdiction,  and  thedefend- 
ant  was  entitled  'o  the  benefit  of  it  as  evi- 
dencein  making  out  hischainof  title  to  the 
land  In  controvei-sy.  Edwards  v.  Cobb,  95 
N.  C.  4;  Evans  v.  Ethridge,  99  N.  C.43.  5  S. 
E.  Rep.  386.  and  cases  there  cited.  There 
were  other  exceptions  presented  in  the 
case  on  appeal,  but  we  deem  it  unneces- 
sary to  consider  them.  There  was  error 
In  exi-luding  the  deed  offered  as  color  of 
title,  and  the  defendant  is  entitled  to  a 
new  trial.    There  Is  error. 


a09  N.  C.  152) 

Tborp  v.  Minor  et  al. 

(Supreme  Court  of  North  Carolina.    Oct.  18, 
1891.) 

NaeuoEttOB  —  Udnawat  Horse  —  Liabilitt  or 
Mi:«OB. 
1.  The  owner  of  a  horse,  having  rented  a 
warehouse  to  a  certain  firm,  left  the  horse  with 
them,  and  nsad  the  horse  in  common  with  the 
firm.  A  clerk  of  the  firm  obtained  the  horse 
Xrom   the  firm  without  the    knowledge  of  the 


owner,  to  drive  to  a  picnic,  the  firm  telling  him 
to  send  the' horse  back  if  he  had  opportunity, 
which  he  did  by  a  minor  not  in  the  employ  of  the 
firm  or  of  the  owner.  The  minor  left  the  horse 
standing  in  the  street,  and  It  ran  away,  and 
killed  plaintiff's  horse.  Held,  that  the  minor 
was  not  liable,  since  no  guardian  <i<2  litem  had 
been  appointed. 

2.  Ttie  clerk  was  not  liable,  because  there 
were  no  allegations  against  him  in  the  complaint. 

S.  The  firm  were  not  liable,  because  the 
minor  was  not  in  their  employ,  and  the  clerk,  as 
to  the  use  of  the  horse,  was  not  acting  in  the 
scope  of  his  employment. 

4.  The  facts  fall  to  show  any  negligence  on 
the  part  of  the  owner. 

Appeal  from  superior  court,  Granville 
county;  Edwin  T.  Botkin,  Judge. 

Action  for  negligence  by  Gilbert  Thorp 
against  R.  V.  Minor  and  others.  The  de- 
fendant Minor  was  the  owner  of  a  horse 
which  he  permitted  to  remain  with  the  de- 
fendants M'-adows  &  Wiikerson,  when 
he  rented  his  warehouse  to  them,  and  all 
three  occasionally  used  the  horse.  On 
the  day  in  question  W.  A.  Wiikerson,  wlio 
was  a  clerk  in  the  employ  of  the  firm.  ot>- 
talned  the  use  of  the  horse  by  permission 
of  Meadows  (without  the  knowledge  or 
authority  of  Minor,  the  owner  of  the 
horse)  to  drive  to  a  picnic;  and  Meadows 
told  him  to  send  the  horse  back  if  be  had 
an  opportunity  to  do  so,  which  he  did  by 
the  defendant  Hester,  a  boy  of  IH  or  19 
years  of  age,  and  who  was  not  in  the  em- 
ploy of  Meadows  &  Wiikerson  or  of  Minor. 
It  was  further  In  evidence  that  the  defend- 
ant Hester  left  the  boi-se  standing  in  the 
street  unhitched,  under  charge  of  no  one; 
that  the  horse  ran  away,  and  ran  violent- 
ly against  plaintiff's  horse,  in  spite  of  bis 
efforts  to  prevent  it,  and  damaged  plain- 
tiff's horse  by  running  the  buggy-shaft 
into  his  shoulder,  so  that  he  died.  The 
court  intimated  an  opinion  that  plalntltr 
could  not  recover  of  Hester,  because  he 
was  a  minor,  and  no  guardian  ad  litem 
had  been  appointed,  nor  against  Mead- 
ows &  Wiikerson.  because  there  was  noevi- 
dence  that  Hester  was  in  their  employ. 
The  plaintiff,  in  deference  to  the  Intima- 
tion of  the  court,  took  a  nonsuit,  and  ap- 
pealed.   Affirmed. 

Battle  &  Mordivai  and  .4.  W.  OrabHm, 
for  appellant.    T.  T.  Hicka,  for  appellees. 

Clark,  J.,  (after  stating  tbe  fact*  a* 
above. )  We  concur  with  his  honor. 

1.  The  plaintiff  could  not  recover  against 
the  defendant  Hester,  because  he  was  an 
infant,  and  no  guardian  ad  litem  had  been 
appointed. 

2.  Nor  against  tb^clerk,  W.  A.  Wiikerson, 
for  there  Is  no  allegation  of  any  kind 
against  him  in  the  complaint,  his  name 
not  being  so  much  as  mentioned  therein. 
There  must  be  aJtegata  as  well  as  probata. 

3.  Nor  against  Meadows  &  Wiikerson, 
as  the  evidence  did  not  disclose  that  Hes- 
ter was  in  their  employ.  The  clerk,  (W. 
A.  Wiikerson.)  as  to  the  use  of  the  horse, 
was  not  acting  in  the  scope  of  his  employ- 
ment, and  It  was  as  If  the  horse  nad  been 
loaned  or  hired  to  any  one  else.  The 
mere  request  to  tlie  clerk  to  send  the  horse 
back  would  not  have  made  the  firm  re- 
sponsible for  tht  pay  of  the'person  who 
brought  the  horse  back  if  he  charged  for 
such  service,  and,  of  course,  would  not. 
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therefore,  bare  made  them  reaponslble  for 
his  negligence.  Whether  the  clerk  bor- 
rowed or  hired  the  horse,  It  was  an  Im- 
plied part  of  the  hiring  or  borrowing  that 
be  should  return  the  horse,  and,  if  he  chose 
to  send  him  back  by  another,  snch  other 
was  bis  servant,  and  not  the  servant  of 
the  firm.  If  the  clerk  had  driven  the  horse 
back  himself,  tbe  firm  would  not  have 
been  responsible  for  bis  neglig;ence,  nor  can 
they  be  made  liable  because  he  chose  to 
send  him  back  by  a  snbstitnte. 

4.  Nor  la  there  any  evidence  to  cbarsre 
the  owner,  Minor,  with  negllRonce  or  lia- 
bility in  any  respect.    No  error. 


(109  N.  c.  a) 

Browne  et  al.  v.  Davis. 

(Supreme  Court  of  North  CaroUna.    Oct.  IS, 
1891.) 

Release  or  Tbost-Dbed  —  Lien  or  Purobasbb — 

AlXOWANOB  FOR  PBRMANBNT  lUPBOVBlfBNTB. 

1.  The  grantees  of  land,  as  part  of  the  pur- 
chase transaction,  conveyed  the  land  in  trust  to 
secure  the  graittors,  bnt  afterwards,  withoat  au- 
thority from  tlie  grantors,  conveyed  a  portion 
thereof  to  a  stranger,  who  had  notice  that  ttie 
trust  had  not  been  satisfied.  The  register  record- 
ed in  the  margin  of  the  record  of  the  trust-deed 
a  memorandum,  not  under  seal,  reciting  that  tbe 
trustee,  for  value  received,  thereby  released  from 
the  trust  said  portion  of  land,  and  this  entry  was 
signed  by  the  trustee.  Held,  that  where  the 
trustee,  though  agent  for  the  grantors,  had  no 
authority  to  make  such  entry,  it  did  not  divest 
him  of  his  title,  under  Code  N.  C.  S  1871,  which 
provides  that  a  trustee  may  acknowledge  tbe 
"satisfaction  of  the  provisions"  of  a  trust,  In  the 
presence  of  tho  register  of  deeds,  whose  duty  it 
shall  be  to  make,  upon  the  margin  of  the  record 
of  such  trust,  an  entry  of  such  aclmowledgmenL 
which  shall  be  witnessed  by  the  register,  and 
this  entry  shall  operate  to  discharge  all  Interest 
uf  tbe  mortgagee. 

2.  In  a  deciree  awarding  to  the  grantors  tbe 
portion  of  land  attempted  to  be  sold  by  the  trus- 
tee, it  was  proper  to  charge  the  land  with  the 
amount  paid  therefor  to  the  grantors  through  the 
trustee,  since  a  person  cannot  repudiate  a  trans- 
action made  in  his  behalf,  and  retain  the  fruits 
thereof. 

8.  Code  N.  O.  S  473,  provides  that  any  defend- 
ant against  whom  a  judgment  shall  be  rendered 
for  land  may  present  a  petition  stating  that, 
"while  holding  the  premises  under  a  color  of  ti- 
tle believed  by  him  •  •  •  to  l)e  good, "  he  has 
made  valuable  improvements  thereon;  and  the 
court  may,  if  satisfied  of  the  probable  truth  of 
the  allegation,  impanel  a  Jury  to  assess  the  al- 
lowance to  defendant  for  such  Improvements. 
Section  481  provides  that  nothing  herein  shall 
apply  to  any  suit  brought  by  a  mortgagee,  or  his 
helis  or  assigns,  against  a  mortgagor,  or  his 
heirs  or  assigns,  for  the  recovery  of  the  mort- 
gaged premises.  Held,  that  though  the  pur- 
chaser of  said  portion  did  not  bold  the  premises 
"under  a  color  of  title  believed  by  him  •  •  • 
to  be  good,"  and  was  therefore  not  entitled  to 
betterments,  yet  the  suit  was  within  the  spirit 
of  section  481,  and,  in  assessing  tbe  grantor's 
damages  for  the  use  and  detention  of  the  land,  it 
was  proper  to  make  allowance  to  said  purchaser 
for  permanent  improvements  thereon. 

Appeal  from  superior  court,  Pasqnotank 
coanty;  Henry  R.  Bryan,  Judge. 

Action  by  S.  C.  Browne,  M.  F.  Browne, 
H.  Li.  Browne,  and  R.  M.  Browne  against 
John  T.  Davis,  to  recover  certain  land. 
Tbe  iplalntiffs  had  conveyed  the  land  to 
W.  O.  Temple,  who.  as  part  of  the  trans- 
action, conveyed  It  In  trust  to  E.  K.  Lamb 
tp  secure  to  pluintiOs  the  purchase  mon- 


ey. A  portion  of  the  land  was  subse- 
quently conveyed  by  Temple  to  defendant. 
Judgment  for  plaintiffs.  Plaintiffs  ap- 
peal.   Modified  and  affirmed. 

J.  B.Sawyer,  for  appellants.    Graadjr  & 
Aydlett,  for  appellee. 

8HEPHESD,  J.  Tbe  trustor  conveyed  a 
part  of  the  land  included  in  the  deed  of 
trust  to  the  defendant  for  the  sum  of  f450, 
and  at  the  same  time  the  trustee  made 
the  following  entry  on  tbe  margin  of  the 
record  of  tbe  said  trust:  **  t'or  value  re- 
ceived, I  hereby'release  from  the  operation 
4  of  this  deed  of  trust  that  portion  of  the 
within  described  tract  of  land  which  was 
sold  by  W.  O.  Temple  and  wife  to  John  T. 
Davis  by  deed  dated  February  7th,  1888, 
Witness  my  hand  and  seal.  [Signed] 
E.  F.  Lamb,  Trustee.  Witness:  T.  P. 
Wilcox,  R.  of  D."  There  was  in  fact  no 
seal  attached,  and  therefore  the  entry 
could  not,  under  the  most  liberal  con- 
struction, be  considered  as  a  deed  of  re- 
lease, divesting  the  title  of  the  trustee. 
Linker  r.  Long,  64  N.  C.  296:  Wharton  v. 
Moore.  84  N.  C.  479.  We  are  also  of  the 
opinion  that  the  said  entry,  under  the  cir- 
cumstances, wns  not  warranted  by  sec- 
tion 1271  of  the  Code.i  That  statute  only 
authorizes  tbe  trustee  to  "acknowledge 
the  satisfaction  of  the  provisions  of  such 
trust,"  etc.,  in  which  case  the  entry  oper- 
ates as  a  reconveyance.  It  was  never  con- 
templated that  the  trustee  could,  by  this 
means,  release  from  an  unsatisfied  trust 
specific  parts  of  the  land ;  and  it  Is  entire- 
ly clear  that  this  cannot  be  done,  where, 
as  in  the  present  case,  the  purchaser  bad 
actual  knowledge  that  the  large  indebted- 
ness secured  by  trust  bad  not  been  satis- 
fled.  It  is  true  that  the  jury  found  that 
the  trustee  was  "  tbe  agent  of  the  plain- 
tiffs, [the  ceatnia  que  trustent,']  and  acting 
as  such  at  the  time  be  made  the  entry;" 
but  it  is  also  expressly  found  that  this 
agency  did  not  authorize  him  to  make 
sach  entry ;  that  the  land  was  sold  to  the 
defendant  without  the  knowledge  or  con- 
sent of  the  plaintiffs;  and  that  there  was 
no  agreement  on  their  part  that  any  por- 
tion of  It  should  be  discharged  from  tbe 
indebtedness.  What  effect  is  ordinarily 
to  be  given,  by  way  of  estoppel,  to  the 
reception  of  tbe  purchase  money,  in  cases 
like  the  present,  need  not  be  considered 
at  this  time,  as  there  Is  nothing  to  show 
(and  proof  of  this  is  incumbent  on  the  de- 
fendant) that  the  plaintiffs  received  the 
money  from  the  trustee  with  knowledge 
of  the  sale  and  entry  of  record.  On  tbe 
contrary,  it  appears  that  very  soon  there- 
after they  caused  the  trustee  to  sell  the  en- 
tire tract,  which  proved  insufhcient  In  val- 
ue to  satisfy  their  demands.  The  plain- 
tiffs becoming  the  purchasers  at  the  said 
sale,  we  think  that  his  honor  was  correct 
In  holding  that  they  acquired  the  legal  ti- 
tle and  were  entitled  to  recover. 


>This  section  provides  that  a  trustee  may  ac- 
knowledge the  "satisfaction  of  tbe  provisioos" 
of  a  trust  in  the  presence  of  the  register  of  deeds, 
whoae  duty  it  shall  be  to  make,  upon  the  margin 
of  the  record  of  such  trust,  an  entry  of  such  ac- 
knowledgment, which  shall  be  witnessed  by  the 
register,  and  this  entry  shall  operate  to  discharge 
all  Interest  of  the  mortgagee. 
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We  also  concur  In  the  ruling  of  the  court 
In  charginK  the  land  with  the  amount 
paid  by  the  defendant  to  the  plaintiffs 
through  the  trnstee.  There  is  nothing  in 
ths  cases  cited  by  the  appellants'  counsel 
wliicti  conflicts  with  the  principle  so  oft- 
en laid  down  by  this  court  that  one  can- 
not repudiate  a  transaction  made  in  his 
behalf,  and  at  the  same  time  retain  the 
fruits  thereof.  Walker  v.  Brooks,  99  N.  C. 
207,6  S.  E.  Hep.  63;  Burns  v.  McGregor, 
90  N.  C.  225;  Boyd  v.  Tnrpln,  94  N.  C.  137. 
The  action  of  his  honor,  however,  is  clear- 
ly sustained  upon  the  principle  of  subro- 
fatlon,  and  the  cases  cited  in  Sheldon  on 
ubrogation  (section  80  et  seq.)  seem  di- 
rectly in  point. 

In  respect  to  the  question  of  improve- 
ments, we  think  there  was  error.  We 
have  seen  that  the  entry  made  on  the  rec- 
ord l)y  the  trustee  did  not  divest  his  title; 
but  granting  that  it  Iiad  this  effect,  or 
that  the  trustee,  without  the  consent  ot 
the  cestuis  que  trnatent,  had  executed  a 
formal  deed  of  release  to  the  defendant, 
the  latter,  affected,  as  he  was.  with  act- 
ual as  well  as  constructive  notice  that  the 
indebtedness  was  still  existing,  would 
hare  taken  subject  to  the  trust;  and,  so 
tar  from  "holding  the  premises  under  a 
color  of  title  believed  by  him  to  be  good," 
(section  473,  Code.)*  the  law  would  have 
Implied  that  he  had  knowledge  of  the  in- 
firmity of  his  claim.  Scott  v.  Battle,  85 
N.  C.  192,  and  the  authorities  there  cited. 
Moreover,  oar  case  is  excepted  from  the 
provision  above  mentioned  by  section 
481  ;8  and  in  Wharton  v.  Moore,  84  N.  0. 
479,  itis  held  that  improvements  put  upon 
the  land  by  a  purchaser  from  the  mort- 
gagor become  additional  security  for  the 
debt.  Our  case,  we  think,  very  plainly 
falls  within  the  spirit  of  both  the  except- 
ing statute  and  the  decision  Just  re- 
ferred to. 

While  we  are  of  the  opinion  that  the 
defendant  is  not  entitled  to  betterments, 
still,  when  tho  Jury  come  to  Inquire  into 
the  plaintiffs'  damages  on  account  of  the 
use  and  detention  of  the  lands,  "they 
will  be  at  liberty,  and,  indeed.  In  duty 
bound,  to  make  a  fair  allowance  out  of 
the  same  for  improvements  of  a  perma- 
nent character,  and  such  as  [plaintiffs] 
will  have  the  actual  enjoyment  of.  That 
such  an  allowance  could  properly  be 
made  by  the  jury  was  said  in  Dowd  v. 
Faucett,  4  Dev.  92;  notwithstanding  it 
was  at  the  same  time  adjudged  that  the 
defendant's  claim  fo  improvements,  as 
such,  would  not  be  recognized  by  the 
court."  Scott  V.  Battle,  supra.  Modified 
and  affirmed. 


'  Section  473  provides  that  any  defendant  against 
whom  a  Judgment  shall  l>e  rendered  for  land  may 
present  a  petition  stating  that,  "  while  holding 
the  premises  under  a  color  of  title  believed  by 
him  *  *  *  to  be  good, "  he  has  made  valuable 
improvements  thereon;  and  the  court  may,  if  sat- 
isfied of  the  probable  truth  of  the  allegation, 
impanel  a  }ury  to  assess  the  allowance  to  defend- 
ant for  suoh  improvements. 

'  Section  481  provides  that  nothing  herein  shall 
apply  to  any  suit  brought  by  a  mortgagee,  or  bis 
heirs  or  assigns,  against  a  mortgagor,  or  his  heirs 
or  assigns,  for  the  recovery  of  tht*  mortgaged 
premises. 


(Ue  N.  C.  3*) 

Spencer  y.  Bell  et  aJ. 

(Supreme  Court  of  Iforth  CaroUna.    Oct  18, 
1891.1 

Claiu  and  Dblivert — ArviDAviT — Bom>— 

WaIVBE— IN8TBU0TION8— JCDOMBNT. 

1.  In  a  claim  and  delivery  action  instituted 
by  "J.  M.  S.,"  an  affidavit  of  claim  signed.  "J. 
M.  8.,  perD.  M.  8.,"  is  sufficient,  under  Coda 
N.  C.  i  822,  which  provides  that  such  slBdavit 
shall  be  made  "by  ttie  plaintiff  or  some  one  in 
his  behalf. " 

2.  In  such  action,  an  undertaking  of  plaintiS 
for  delivery  of  the  property,  which  is  signed  by 
neither  plaintiff  nor  his  sureties,  but  which  con- 

'talns  a  justification  signed  by  each  surety,  in 
which  be  makes  oath  that  he  is  worth  a  certain 
sum  above  his  liabilities  and  exemptions,  cannot 
be  objected  to  on  the  trial,  under  Code  N.  C. 
$  825,  which  provides  that  if  the  defendant  fail, 
within  three  days  after  the  service  of  the  afB- 
davit  and  unaertaking,  to  give  not<c«  that  he 
excepts  to  the  sufficiency  of  the  sureties,  he  shall 
be  deemed  to  have  waived  all  objection  to  them. 

3.  (Fhere  only  one  witness  testified  as  to  the 
value  of  the  property  claimed,  it  was  error  to  re- 
fuse to  charge  tliat,  if  the  Jury  believed  the  testi- 
mony of  that  witness,  they  should  accept  his  val  - 
nation. 

4.  Code  N.  C.  i  481,  provides  that,  in  an  ac- 
tion for  the  recovery  of  personal  property,  judg- 
ment for  the  plaintiff  may  be  for  the  recovery  of 
possession,  or  for  the  value  thereof,  in  case  a 
delivery  cannot  be  bad,  and  the  damages  for  the 
detention.  Held,  in  an  action  to  recover  cer- 
tain com,  alleged  to  bo  worth  $45,  that  a  judg- 
ment, decreeing  that  "plaintiff  recover  of  the  de- 
fendants the  sum  of  (5U,  the  value  of  said  com, 
to  he  discharged  upon  the  payment  by  the  de- 
fendants to  the  plaintiff  of  the  sum  of  (26.86,  witli 
interest  thereon,"  was  unauthorized,  where  the 
only  finding  of  fact  by  the  jury  was  ttiat  the  com 
was  worth  $50. 

Appeal  from  superior  court,  Beaotort 
county;  Hknby  R.  Bryan,  Judge. 

This  is  an  action  of  claim  and  delivery 
by  J.  N.  Spencer  against  Bell  and  Bishop 
to  recover  "one  certain  lot  of  corn,  in  the 
barn  on  the  Bell  farm,"  of  the  alleged  val- 
ue ot  $45,  originally  commenced  before  a 
justice  of  the  peace  in  the  county  of  Bean- 
fort,  and  carried  by  appeal  to  the  superior 
court  ot  said  county,  and  tried  before 
Bryan,  J.,  at  the  February  term,  1891,  of 
said  court.  The  affldnvit  required  in  the 
application  for  the  delivery  of  the  posses- 
sion of  the  corn  is  signed  as  follows:  "J. 
M.  Spencer.  Per  D.  M.  Spencer.  Sworn 
before  me  this  1st  day  of  February,  1889. 
W.  D.  Sadulbr,  J.  P."  In  the  transcript 
ot  the  justice  ot  the  peace  It  Is  stated: 
"Theplalntltt  appeared  by  his  agent,  D. 
M.  Spencer. "  There  is  what  purports  to 
be  an  undertaking  of  the  plaintiff  for  deliv- 
ery of  property  as  required  by  section  324 
of  the  Code,  with  two  sureties,  but  It  is 
not  signed  by  either  the  plaintltt  or  the 
sureties;  but  thereis a  justification, signed 
by  each  surety,  in  which  he  makes  oath 
that  he  "is  worth,  over  and  above  bis 
liabilities  and  his  property  exempted  by 

law,  the  sum  of  $ ."    In  the  superior 

court,  before  the  trial,  defendants  moved 
to  dismiss  the  claim  and  delivery  proceed- 
ings upon  the  following  grounds:  First, 
because  the  affidavit  purported  to  have 
been  made  by  plaintiff  J.  M.  Spencer,  per  D. 
M.  Spencer;  second,  because  the  platntilt 
gave  no  bond  before  the  issuing  ot  the  or- 
der to  seise  the  property,  as  required  by 
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law.  Motion  denied,  and  defendants  ex- 
cepted. The  plaintiff  moved  and  tlie  court 
panted  tiim  leave  to  amend  liis  summons 
so  aa  to  demand  tiierein  a  certain  lot  of 
com,  of  the  value  of  $45,  for  advances. 
In  the  trial  in  the  superior  court  plaintiff 
claimed  tlie  possession  of  a  certain  lot  of 
corn  cultivated  by  and  in  the  possession 
of  defendant  Bell,  by  reason  of  certain  ad- 
vances made  to  defendant  Bell  by  plain- 
tiff as  landlord.  Defendant  Bishop  claimed 
the  corn  in  controversy  as  mortgagee  of 
Bell.  The  IssneB  hereinafter  recited  were 
framed  by  the  judge  without  objection  by 
defendants.  Defendant  Bell  denied  that 
plaintiff  was  his  landlord,  or  made  any 
advances  to  him  for  the  year  1888,  in  which 
year  the  com  was  cultivated.  The  plain- 
tiff testified :  "I  rented  the  land  to  Bell  in 
188S,  the  year  In  which  the  corn  was  culti- 
vated. Defendant  Bell  gave  me  a  mort- 
gage, in  1887,  upon  his  crop  of  1888,  which 
mortgage  was  not  paid  in  full.  In  first 
part  of  1888  defendant  Bell  told  me  he 
could  not  pay  the  mortgage  of  1887  and 
have  enough  to  farm  on  In  1888.  Defend- 
ant Bisb(rp  had  a  second  mortgage  on 
his  crop  of  18!)7.  Defendant  Bell  told  me  if 
both  Bishop  and  myself  closed  down  on 
blm,  and  took  his  com,  he  could  not  farm 
that  year,  but  if  we  did  not  he  could  do 
so.  I  told  him.  as  far  as  I  was  concerned, 
I  would  advance  balance  he  owed  nie  on 
nextcrop  if  defendant  Bishop  would  agree 
nut  to  shove  him  and  take  what  he  bad. 
Afterwards  we  saw  Bishop,  and  he  agreed 
to  indulge  his  mortgage  also."  Plaintiff 
claimed  balance  due  upon  this  mortgage 
as  advances  to  cultivate  the  crop  of  1888, 
which  balance  was  admitted  tobef  17.74  by 
the  plaintiff.  Plaintiff  further  claimed  as 
advances  certain  sacks  sold  to  defendant 
Bell,  valued  at  f  2.22,  and  also  the  use  of 
a  cart,  valued  at  f  1 ;  all  other  claims  of 
the  plaintiff  were  abandoned.  The  defend- 
ants denied  all  the  above  testimony.  The 
evidence  as  to  the  value  of  the  corn  in 
controversy  was  that  of  defendant  Bell, 
who  testified  that  it  was  worth  $55,  and 
defendant  Bishop,  who  testified:  "I  got 
the  money  for  the  corn.  I  got  $50  out  of 
the  corn.  I  do  not  know  how  much  there 
was."  The  defendants  requested  the 
Judge  to  charge  the  Jury  "that,  if  the  jury 
believed  the  testimony  of  defendant  Bell, 
they  will  And  the  value  of  the  property 
to  be  $55,  and  answer  the  second  issue 
accordingly."  Refused.  Defendants  ex- 
cepted. The  Jury  responded  to  the  issues 
as  follows:  "(1)  Is  the  plaintiff  the  own- 
er and  entitled  to  the  possession  of  the 
com  mentioned  in  the  affidavit?  Answer. 
Yes.  (2)  What  is  the  value  of  the  said 
com?  A.  $50."  The  defendants  moved 
for  a  new  trial,  and  assigned  the  follow- 
ing grounds  of  error:  "(1)  For  that  the 
court  refused  to  dismiss  theclaim  and  deliv- 
ery proceedings,  as  hereinbefore  set  forth. 
(2)  For  that  the  court  refused  to  instruct 
the  Jury  as  prayed  by  defendants.  (3) 
For  that  the  issues  were  not  complete, 
and  no  Judgment  could  be  rendered  there- 
on, in  that  the  plaintiff  claimed  a  lien  up- 
on the  crop  in  controversy  by  reason  of 
advances  as  landlord,  and  the  amount 
of  indebtedness  due  by  defendant  Bell  to 
plaintiff  for  such  advances  was  not  ascer- 
v.l38.E.no.29— 45 


talned. "    There  was  a  Judgment  for  the 
plaintiff,  and  appeal  by  the  defendants. 

John  H.  Small  and  Cbaa.  F.  Wttrrea,  for 
appellants. 

Davis,  J.,  {after  stating  the  facts  h3 
above.)  The  first  exception  Is  to  the  re- 
fusal of  his  honor  to  dismiss  the  claim  and 
delivery  proceeding  because  the  affidavit 
purported  to  have  been  made  by  the  plain- 
tiff, J.  M.  Spencer,  per  D.  M.  Spencer. 
Code,  §  322,  provides  that  the  requisite 
affidavit  shall  be  made  "by  the  plaintiff  or 
some  one  In  his  behalf."  The  essential 
requisite  is  that  an  affidavit  shall  be 
made  by  the  plaintiff,  or  some  one  on  bis 
behalf;  that  the  facts  on  which  the  appli- 
cation is  based  are  true;  and  while  the 
affidavit  should  have  been  signed  by  D. 
M.  Spencer,  agent  for  or  on  behalf  of  J.  M. 
Spencer,  it  sufficiently  appears  that  the 
affidavit  was  made  for  the  plaintiff,  and 
the  exception  cannot  be  sustained. 

The  second  exception  is  to  the  refusal  to 
dismiss  because  the  plaintiff  gave  no 
bond.  There  was  what  purported  to  bean 
undertaking,  with  two  sureties,  and  if  the 
defendants  excepted  to  its  sufficiency, 
they  should,  within  three  dajs  after  the 
service  of  a  copy  of  the  affidavit  and  un- 
dertaking, proceeded  as  required  by  Code, 
§  325,1  or  they  shall  be  deemed  to  have 
waived  all  objection  to  the  sufficiency  of 
the  sureties.  We  think  the  objection  on 
account  of  the  insufficiency  of  the  bond 
and  surety  came  too  late,  and  this  excep- 
tion cannot  be  sustained. 

The  next  exception  is  to  the  refusal  of 
the  court  to  instruct  the  jury,  as  request- 
ed, that,  if  they  believed  the  testimony  of 
the  witness  Bell,  they  will  find  the  value 
of  the  property  to  be  $55,  and  answer  the 
second  issue  accordingly.  Bell  was  the 
only  witness  who  testified  as  to  the  value 
f>f  the  property,  and  he  said  It  was  worth 
$55.  It  is  true  the  witness  Bishop  testis 
fled  that  he  "got  $50  out  of  the  com,"  but 
be  said  be  did  not  know  how  much  com 
there  was,  and  did  not  testify  as  to  its 
value,  nor  does  it  appear  that  he  got  all 
of  the  corn.  The  only  evidence  as  to  the 
value  of  the  property  was  that  of  the  wit- 
ness Bell,  who  said  it  was  worth  $55,  and 
the  defendants  were  entitled  to  the  In- 
struction asked,  and  there  was  error  In 
refusing  it. 

The  last  exception  is  to  the  Judgment. 
The  court  adjudged  "  that  the  plaintiff  re- 
cover of  the  defendants  the  sum  of  $.50, 
the  value  of  the  said  corn,  to  be  dis- 
charged upon  the  payment  by  the  defend- 
ants to  the  plaintiff  the  sum  of  $20.86, 
with  interest  thereon, "etc.  There  were 
no  findings  of  fact  upon  which  such  a 
Judgment  could  be  rendered.  It  Istrue  the 
plaintiff  claimed  a  balance  of  $17.74  on  ad- 
vances to  cultivate  the  crop  of  1888.  and 
he  also  claimed  the  value  of  some  sacks, 
and  the  use  of  a  cart,  amounting  to  $3.22, 
which,  added  to  the  $17.74,  would  make 
$20.96;  but  this  was  denied  by.  the  defend- 

■This  section  provides  that  if  the  defendant 
Xail,  within  tliree  days  after  the  service  of  the 
afBdavit  and  undertaking,  to  give  notice  that  he 
excepts  to  the  sufBoiency  of  the  sureties,  he  sliaU 
be  deemed  to  have  waived  all  objection  to  them. 
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ants,  and  It  was  not  within  the  province 
of  his  honor  to  say  how  the  fact  was, — on- 
ly a  Jury  could  decide  and  say  how  the 
fact  was.  Besides,  the  action  was  to  re- 
cover the  possession  of  a  certain  lot  of 
com  alleged  to  have  been  worth  $45,  and 
upon  no  state  of  facts,  even  if  it  had  been 
found  by  the  jury  that  the  defendants 
were  Indebted  to  the  plaintiff  in  the  sum 
of  $20.86,  as  assuiqed  by  bis  honor, 
would  the  plaintiff  have  been  entitled  to 
the  Judgment  as  rendered.  Section  481i  of 
the  ('ode  prescribes  clearly  and  distinctly 
the  manner  in  which  Judgment  in  an  ac- 
tion for  the  recovery  of  personal  property 
shall 'be  rendered.  Hortun  v.  Horue,  99 
N.  C.  219,  5  S.  E.  Rep.  927;  Taylor  v. 
Hodges,  105  N.  C.  844. 11  S.  E.  Rep.  156, 
and  cases  cited.    There  is  error. 


(88  Va.  K») 

Norfolk  &  W.  R.  Co.  v.  McDonald's 
Adm'r. 

(Supreme  Court  of  Appealt  of  Virginia.    Sept. 
lu,  1891.) 

UaSTIB  and  BEBVA.BT— ASSDICFTIOH  OT  RISK— 
Ck>KTBIBDTOBT  NsOLiaBKOB. 

1.  A  brakeman,  wlio  enters  Into  the  employ 
of  a  railroad  company  owning  oars,  tbe  couplings 
of  which  are  mismatobed,  and  who  continues  to 
use  such  couplings  for  over  a  year  without  any 
promise  by  the  company  to  change  them,  as- 
sumes the  extra  hazard  Incident  to  the  use  of  the 
mismatched  couplings;  and  no  recovery  can  be 
had  from  the  company  for  his  death  resulting 
from  their  uue. 

8.  A  railroad  brakeman,  who.  In  coupling 
cars,  with  knowledge  that  the  couplings  are  mis- 
matched, places  the  pin  in  the  moving  car,  and 
remains  between  the  two  cars  to  shake  the  pin 
into  position,  when  he  might  tiave  safely  made 
the  coupling  by  placing  the  pin  in  the  standing 
car  and  permitting  it  to  be  shaken  into  position 
by  the  concussion  of  the  two  oars,  is  guilty  of 
negligence,  and  no  recovery  can  be  bad  for  his 
.  death  resulting  from  being  crushed  between  the 
two  oars. 

Error  to  circuit  court,  Pulaski  county; 
D.  W.  BoLEN,  Judge. 

Action  by  Robert  M.  Chumbly,  adminis- 
trator of  Charles  O.  McDonald,  deceased, 
against  the  Norfolli  &  Western  Railroad 
Company,  for  the  death  of  plaintiff's  In- 
testate. There  was  a  Judgment  Tor  plain- 
tiff, and  defendant  brliigserror.   Reversed. 

Phlegar  &  Johnson  and  Moore  &  Brown, 
for  plaintiff  in  error.  Mr.  Wyaor,  for  de- 
fendant in  error. 

Lewis,  P.  This  was  an  action  of  tres- 
pass on  the  case,  wherein  Robert  M.  Chum- 
bly, administrator  of  Charles  O.  McDon- 
ald, deceased,  was  plaintiff,  and  the  Nor- 
folk &  Western  Railroad  Company  was 
defendant.  The  action  wets  brought  to 
recover  damages  for  the  alleged  negligent 
killing  of  the  plaintlfTs  Intestate  while 
coupling  cars  as  a  brakeman  on  a  passen- 
ger train  in  the  defendant's  employ.  The 
charge  in  the  declaration  was  that  the  de- 
fendant company,  at  the  time  the  deceased 
entered  its  service,  was  using  self-coupling 
cars,  and  that  the  continued  use  of  such 
cars  was  contemplated  In  the  contract  of 

I  This  section  provides  that,  in  an  action  for 
the  recovery  of  persooal  property,  Judgment  for 
the  plaintiff  may  be  for  the  recovery  of  posses- 
sion, or  for  the  value  thereof,  in  case  a  delivery 
cannot  be  had,  and  the  damages  for  the  detention. 


service,  but  that  the  defendant  violated  Its 
contract  in  this  particular,  and,  at  the 
time  the  deceased  was  killed,  was  using 
mismatched  couplings,  which,  although 
apparently  self-coupling  and  safe,  were.  In 
fact,  not  so,  in  consequence  of  which  the 
deceased  was  killed.  There  was  a  verdict 
for  the  plaintiff  for  $10,000  da  mages,  which 
thedetendant  moved  tbe  court  to  set  aside, 
as  being  contrary  to  tbe  law  and  the  evi- 
dence; but  the  motion  was  overruled  by 
the  Judgment  complained  of. 

The  case  is  a  simple  one,  and  maybe 
briefly  disposed  of.  It  belongs  to  a  nu- 
merous class  of  cases,  that  of  late  years 
have  come  to  this  court,  involving  tbe 
correlative  duties  of  master  and  servant, 
and  as  to  which  tbe  law,  so  far  as  a  case 
like  the  present  is  concerned,  is  too  well 
settled  and  familiar  to  require  a  citation 
of  the  authorities  in  this  opinion.  Tbe 
plaintiff  relies  upon  the  nndlsputed  rule 
that  the  master  must  observe  ordinary 
care  in  supplying  and  maintaining  ade- 
quately safe  machinery  and  other  appli- 
ances for  tbe  work  required  of  tbe  servant, 
which  rule,  it  Is  contended,  has  not  been 
observed  in  the  present  case.  On  tbe  oth- 
er hand,  the  company  Insists  that  there 
has  been  no  violation  of  duty  on  its  part, 
and  that  the  death  of  the  deceased  was 
caused  by  his  own  negligence, and  this  po- 
sition Is  well  taken.  The  charge  in  the 
declaration,  that  self-coupling  cars,  exclu- 
sively, were  used  by  the  company  at  the 
time  the  deceased  entered  its  service,  is 
not  supported  by  tbe  evidence.  It  ap- 
pears that  at  one  time  it  had, in  nse  on  its 
passenger  trains,  what  were  known  as 
the  "Miller  Couplers, "  but  that  when  tbe 
deceased  entered  the  service  they  were  be- 
ing gradually  replaced  by  other  self-coup- 
lers, known  as  the  "Janney  Coupler; "  that 
this  change  was  commenced  several 
months  before  that  time,  and  was  known 
to  the  deceased,  who  continued  in  the  serv- 
ice for  a  year  or  more  before  his  death. 
The  deceased  was  killed  while  attempting 
to  couple  two  cars,  upon  one  of  which 
was  a  Miller  coupler,  and  on  the  other  a 
Janney  coupler.  These  couplings  being 
mismatched,  tbe  consequence  was  that, 
when  the  cars  came  together,  tbe  couplers 
passed  each  other,  and  the  deceased  was 
caught  between  the  cars,  and  crushed  to 
death.  When  self-couplers  of  tbe  same 
kind  are  used,  tbe  coupling  Is  effected 
without  the  use  of  link  and  pin.  But  with 
miRmatched  couplers  a  link  and  pin  are 
essential,  and  the  coupling  Is  then  made 
by  a  person  on  the  ground.  Tbe  latter 
mode  of  coupling  Is  more  dangerous  than 
the  former,  which  renders  a  greater  de- 
gree of  care  and  caution  necessary  in  mak- 
ing It.  The  brakeman  or  other  person 
making  it  should  not  go  between  tbe 
cars,  but  stand  outside  the  rail,  after  a<I- 
Justing  the  link  in  one  coapler  and  the 
pin  in  the  other.  When  a  Miller  and  Jan- 
ney coupler  are  used,  the  link  ought  to  be 
adjusted  in  the  former,  and  the  pin  In  tbe 
latter,  so  that  when  the  cars  come  togeth- 
er the  pin,  by  force  of  the  concasslon,  wQI 
drop  into  the  link.  It  appears,  moreover. 
that  the  mismatched  couplers  in  qneetlos 
had  been  In  nse,  ou  tbe  train  open  wblcb 
the  deceased  was   employed,  acme  timi 


Digitized  by 


Google 


Va.) 


PENN'S  EX'R  t».  PENN. 


707 


belore  he  entered  the  serrtce,  and  that  aft- 
erhis  employment  beoften  used  them.  He 
was  preenmably  aware  of  the  extra  has- 
ard  Iiicldent  to  their  use,  and  there  was 
no  promise  on  the  part  of  the  company 
to  ose  other  couplers.  TblH  brings  the 
ease  within  the  principle  that  when  the 
aerrant  voluntarily  enters  upon  the  em- 
ployment knowing  that  the  machinery 
be  Is  required  to  operate  Is  detective  or 
onsultable,  and  continues  In  the  serTlce 
without  any  promise  by  the  master  to 
render  the  same  less  dangerous,  be  as- 
Bumea  the  risk,  and  must  abide  the  conse- 
qnences,  so  far  as  any  claim  against  the 
master  is  concerned.  Darracott  v.  Rail- 
road Co.,  88  Va.  288.  2  8.  E.  Rep.  511 ;  Tut- 
tlev.  Railway,  122  D.8. 189,7  Sup.  Ct.  Rep. 
1166.  In  the  present  case  the  danger  of  the 
conpllng  was  not  only  known  to  the  de- 
ceased, but  it  was  open  and  obvious;  yet, 
with  reckless  disregard  of  his  safet.v,  he 
went  between  the  cars  and  was  killed. 
Moreover,  instead  of  fasteolug  the  link  in 
the  Miller  conpler,  and  placing  the  pin  in 
the  Janney  coupler  on-  the  standing  car,  he 
did  exactly  the  reverse;  and  then  re- 
maiqed  between  the  cars,  "to  shake  the 
pin  in,"  Instead  of  taking  position  out- 
side the  rail,  as  he  ought  to  have  done. 
It  is  clear,  therefore,  that,  even  if  negli- 
gence could  be  rightly  imputed  to  the 
company  on  any  ground,  the  deceased 
was  guilty  of  such  contributory  negligence 
as  to  defeat  the  action.  The  Judgment 
approving  the  verdict  must  therefore  be 
reversed,  and  the  case  remanded  for  a  new 
trial. 


(88  Va.  Ml)  

Pbnn's  Ex'b  v.  Pbnn  et  al. 

(Supreme  Court  of  Appeait  of  VfrgMUk 
Sept.  10, 1891.) 
EsTOPPu.  —  Allboatioitb  im  Anotbbr  Acnox. 
A  debtor  conveyed  certain  land  to  a  per- 
son who,  in  consideration  thereof,  agreed  to  pay 
certain  of  the  former's  debts,  and  sabooquently 
conveyed  a  portion  to  the  debtor's  mother  In  sat- 
isfaction of  a  Judgment.  P.  and  another,  credit- 
ors of  the  debtor,  tiled  a  petition  in  bankruptcy, 
seeking  to  set  aside  the  original  conveyances  as 
made  to  defraud  creditors.  A  compromise  was 
effected,  wherein  the  bankruptcy  proceedings 
were  at«ndoned,  and  the  mother  gave  her  notes 
to  P.  and  Ute  other  creditor,  and  placed  the  land 
in  trust  as  security.  Another  realtor  sued,  and 
tbe  trust  property  was  sold,  under  decree  of 
court,  to  satisfy  his  claim,  and  F.  became  one  of 
tbe  purchasers.  Held,  in  an  action  by  anotiier 
creditor  of  the  debtor  to  set  aside  all  these  con- 
reyancee  as  in  fraud  of  creditors,  that  the  alle- 

gitlons  of  fraud  in  the  bankruptcy  proceedings 
stitated  by  P.  did  not  estop  him  to  maintain 
that  he  was  an  innocent  purchaser. 

Appeal  from  circuit  court,  Roanoke 
county ;  Blair,  Judge. 

Salt  In  equity  by  the  executors  of  Thom- 
as O.  Penn  against  James  A.  Penn  and 
others  to  set  aside  certain  conveyances  of 
land  on  the  ground  of  fraud.  Dismissed. 
Plaintiffs  appeal.    Affirmed. 

Andersoa,  Staples  A  tinlliaa,  tor  appel- 
lant.   PeoD  Jt  Cocke,  for  appell^. 

Lewis,  P.  This  was  a  suit  In  equity, 
commenced  In  the  circuit  court  of  Patrick 
county,  and  afterwards  removed  to  the 
circuit  court  of  Roanoke  cuiinty,  wherein 
tbfl   executors   of  Thomas   G.  Penn,  de- 


ceased, were  plaintiffs,  and  James  A.  Penn 
and  others  were  defendants.  Tbe  suit 
was  brought  to  set  aside  three  deeds  to  a 
tract  of  land  In  the  first  mentioned  coun- 
ty, and  also  a  Judicial  sale  thereof,  made 
under  a  decree  of  the  circuit  court  of  that 
county.  The  bill  charges  thqt  the  deeds 
were  made  with  intent  to  hinder  and  delay 
the  creditors  of  James  A.  Penn,  the  owner 
o(  the  land,  and  the  grantor  in  the  first 
deed,  and  that  the  same  are  therefore 
fraudulent  and  void.  The  first  deed  Is 
from  James  A.  Penn  to  William  C.  Staples, 
and  bears  date  October  80, 1867;  the  sec- 
ond deed  Is  from  Staples  tq  Mary  Penn, 
and  bears  date  July  26, 1870;  and  the  third 
Is  a  deed  of  trust  from  Mary  Penn  to 
Qeorge  W.  Hylton,  trustee,  to  secure  cer- 
tain debts  of  Jamea  A.  Penn,  and  bears 
date  February  7,1871.  The  recited  consid- 
eration In  the  deed  from  Penn  to  Staples 
isf  7,000.  It  appears,  however,  that  on  the 
same  day  the  deed  was  executed  tbe  par- 
ties entered  into  a  written  agreement, 
whereby  It  was  stipulated  that.  In  consid- 
eration of  the  conveyance,  the  grantee. 
Staples,  would  pay  certain  debts  of  tbe 
grantor,  Penn,  amounting  In  the  aggre- 
gate to  a  sum  exceeding  $7,000.  Among 
these  debts  was  a  Judgment  in  favor  of 
Mary  Penn  for  something  over  f4,000, 
which  It  was  agreed  should  be  satisfied  by 
Staples  conveying  to  her  one  of  the  two 
tracts  of  land  conveyed  to  him  by  Jamea 
A.  Penn,  known  as  the  "Home  Place," 
and  which  is  the  land  involved  in  this 
controversy.  The  second  deed  was  made 
in  pursuance  of  this  agreement.  Shortly 
after  the  date  of  the  first  deed  F.  R.  Penn 
and  Green  Penn,  creditors  of  the  grantor, 
James  A.  Penn,  filed  a  petition  In  involun 
tary  bankruptcy  In  the  United  States  dis 
trlct  court  against  bim,  In  which  they  at- 
tacked the  deed  on  the  ground  that  it  was 
made  with  intent  to  give  preferences 
among  his  creditors,  in  violation  of  the 
provlBions  of  the  then  bankrupt  law. 
They  also  charged  that  it  was  made  with 
intent  to  defraud  his  creditors.  A  compro- 
mise was  thereupon  effected,  whereby 
Mary  Penn  agreed  to  give  ber  notes  for 
certain  enumerated  debts  of  her  son,  the 
said  James  A.  Penn,  and  to  secure  the  same 
by  a  deed  of  trust  on  tbe  "  Home  Place, " 
and  in  execution  of  this  agreement  the 
trust-deed  to  Hylton  was  executed.  The 
bankruptcy  proceedings  were  thereupon 
abandoned.  After  the  execution  of  the 
trust-deed  a  suit  was  instituted  by  Jesse 
Fry,  a  creditor  of  James  A.  Penn,  against 
Mary  Penn  and  others,  to  subject  the  land 
to  the  payment  of  his  debt,  and  in  that 
suit  the  land  was  decreed  to  be  sold.  The 
land  was  accordingly  sold  under  the  de- 
cree, and  was  purchased  by  F.  R.  Penn 
and  James  P.  Crlta,  which  sale  was  con- 
firmed. The  charge  Ic  the  bill  is  that,  not 
only  were  the  deeds  In  question  fraudulent 
and  void,  but  that  the  beneficiaries  In  the 
trust-deed  and  the  purchasers  at  the  Judi- 
cial sale  had  notice  of  the  fraud,  and  were 
therefore  affected  by  it.  The  answers, 
however,  deny  these  charges,  and  the  cir- 
cuit court  of  Roanoke  county,  when  the 
cause  came  on  to  be  finally  heard,  dis- 
missed the  bill,  on  the  ground  that,  even  U 
there  was  fraud  in  tbe  first  and   second 
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deeds,  the  trustee  and  beneficiaries  In  the 
trust- deed  were  Innocent  purchasers  for 
value,  and  that  their  claims  were  valid 
asblnst  all  other  creditors  of  James  A. 
Penn.  In  this  decree,  which  Is  the  decree 
complained  of,  there  is  no  error.  The  bona 
ttden  of  the  qppellees'  debts,  secured  in  the 
trust-deed, if  It  can  besaldtobequestioned 
at  all  In  the  bill.  Is  clearly  proven,  and  if 
there  was  fraud  In  the  transactions  as- 
sailed, or  any  of  them,  it  was  incumbent 
on  the  plaintiffs  to  show  by  clear  and  con- 
vincins  evidence  that  the  appellees  partic- 
ipated in  or  bad  notice  of  it.  This  they 
have  not  done.  It  Is  true  that  two  of  the 
appellees,  Frank  R.  and  (ireen  Penn,  In 
their  petition  in  bankruptcy,  charged  In 
general  terms  that  the  deed  from  James  A. 
Penn  to  Staples  was  not  only  an  unlawful 
preference  under  the  bankrupt  act,  but 
that  it  was  made  with  intent  to  binder, 
delay,  and  defraud  the  creditors  of  the 
grantor.  But  this  latter  averment,  of 
which  there  was  no  proof,  can  be  taken, 
in  the  present  case,  merely  as  an  admis- 
sion, which  is  not  conclusive.  1  Greenl. 
Ev.  §  212.  The  bill  calls  for  answers  on 
oath,  and  in  the  answers  of  the  defendants 
the  charges  of  fraud  are  distinctly  denied, 
as  also  the  charge  that  the  defendants 
had  notice  of  the  alleged  fraud.  The  only 
evidence  is  that  taken  by  the  defendants, 
and,  looking  to  the  whole  case,  we  are  of 
opinion,  without  stopping  to  review  the 
evidence,  that  the  decree  dismissing  the 
bill  must  be  aESrmed. 


(SS  Va.  3S6) 

Sawyers  t.  Commonwealth. 

{Supreme  Court  <tf  Appeals  of  Virginia. 
Term,  1891.) 


Sept. 


Criminal  Law— Ri^bt  to  Close— Remarks  op 
CocKSEL — Arsox. 

1.  In  a  oriminal  prosecution,  where  counsel 
is  employed  by  a  private  person  to  assist  the 
commonwealth's  attorney,  the  question  whether 
or  not  defendant  la  entitled  to  the  closine  argu- 
ment before  the  jury  rests  in  the  sound  "discre- 
tion of  Ute  trial  court,  and  its  ruling  against  de- 
fendant Is  not  subject  to  review,  except  for  abuse 
of  discretion. 

3.  In  a  criminal  case,  atemark  by  the  common- 
wealth's attorney  that,  though  he  bad  no  right  to 
sivear  any  man  accused  of  crime,  he  had  the  right 
to  prove  the  latter's  statements,  does  not  violate 
code  Va.  S  3897,  which  provides  that  the  failure 
of  accused  to  testify  shall  not  be  the  suh]ect  of 
comment  before  the  court  or  jury.. 

8.  In  a  prosecution  for  setting  fire  to  an  unoc- 
cupied dwelling-house,  which  was.  only. partially 
completed  when  burned,  the  evidence  showed 
that  when  the  fire  was  discovered,  the  flames 
were  bursting  out  at  every  opening,  and  that  the 
fire  appeared  to  have  been  set  in  several  places. 
It  was  also  shown  that  defendant  entertained 
hostile  feelings  towards  the  owner  of  the  build- 
ing; that  he  had  repeatedly  threatened  to  bum 
it;  that,  after  the  fire,  he  was  seen  to  stand  on 
the  site  of  the  house,  and  hold  up  his  hands,  and 
yell  as  if  in  delight;  and  that  be  had  admitted  to 
several  witnesses  that  he  had  burned  the  house. 
Held,  that  the  evidence  so  clearly  established 
'defendant's  giiilt  that  an  erroneous  ruling  by  the 
court,  excluding  evidence  offered  to  impeach  one 
of  the  commonwealth's  witnesses,  was  no  ground 
for  reversal,  since  such  exclusion  could  not  have 
harmed  defendant. 

Defendant   Sawyers    was   Indicted    tor 
maliciously  and  feloniously  burning  the 


bulldlnir  of  another.    He  was  couyicted, 
and  now  brings  error.    Affirmed. 

Mamhall  &  Bowller.tor  plaintiff  In  error. 
The  Attorney  General,  for  the  Common- 
wealth. 

Lewis,  P.  This  Is  a  writ  of  error  an<l 
supersedeas  to  a  judgment  of  the  circuit 
court  of  Alleghany  county,  affirming  a. 
judgment  of  the  county  court  of  thai: 
county,  whereby  the  prisoner  was  sen- 
tenced, in  accordance  with  the  verdict  ol 
the  jury,  to  three  years' Imprisonment  ia 
the  penitentiary  for  the  felonious  and  ma- 
licious burning  of  a  certain  building,  the 
property  of  one  John  \V.  Jennings. 

The  first  assignment  of  error  that  we 
will  consider  raises  the  question  whether 
or  not  the  county  court  erred  in  permit- 
ting the  argument  before  the  jury  to  be 
concluded  (against  the  prisoner's  objec- 
tion) by  R.  Jj.  Pnrr  sh,  an  attorney  em- 
ployed by  Jennings  to  aid  the  attorney 
for  the  commonwealth.  It  is  contended 
that  in  a  criminal  prosecution,  wherein 
counsel  are  employed  by  private  parties 
to  prosecute,  the  accused  has  the  right  to 
answer  any  argument  that  may  be  made 
to  the  jury  by  such  counsel,  and  that  it 
was  error  In  the  present  case  to  permit 
the  case  before  the  Jury  to  be  concluded 
by  Parilsh ;  but  we  do  not  concjur  in  this 
view.  It  was  a  matter  to  be  determined 
by  the  trial  court,  in  the  exercise  of  a 
sound  discretion ;  and  there  is  nothing  in 
the  record  to  show  that  this  discretioa 
bad  been  abused.  Hopper's  Case,  6  Grat. 
684;  3  Rob.  Pr.  (Old.)  227;  1  Blsh.  Crim. 
Proc.  (3dEd.l6  282. 

The  subject  of  the  next  assignment  of  er- 
ror Is  a  remark  made  by  Parrlsh  In  the 
closing  argument,  which  was  as  follows: 
"Although  I  have  no  right  to  swear  any 
man  who  is  accused  of  crime,  I  have  the 
right  to  prove  his  statements. "  The  pris- 
oner objected  to  the  remark  at  the  time, 
as  he  doeH  now.  claiming  that  It  was  in 
violation  of  section  3897  of  the  Code, 
which  provides  that  the  failure  of  the  ac- 
cused to  testify  shall  create  no  presump- 
tion against  him,  nor  be  the  subject  of 
any  comment  before  the  court  or  jury  by 
tne  prosecuting  attorney.  There  wascer- 
talnly  no  direct  reference  in  the  remark: 
to  the  failure  of  the  accused  to  testify,  and 
it  would  be  a  strained  and  unwarranted 
construction  to  hold  it  to  be  an  indirect 
or  implied  comment  on  that  subject.  The 
objection  is,  therefore,  not  well  taken. 
Sutton's  Case,  85  Va.  12S,  7  S.  E.  Rep.  323. 

The  next  point  is  as  to  the  exclusion  of 
certain  evidence  at  the  trial.  The  com- 
monwealth, to  maintain  the  Issue  on  her 
part,  Introduced  a  witness,  Ledford  Saw- 
yers, who,  on  cross-examination,  was 
asked  by  the  prisoner  whether,  in  a  con- 
versation, after  the  burning,  with  Mrs. 
Sawyers,  he  had  not  admitted  that  be  did 
the  burning,  to  which  the  witness,  with- 
out objecting  to  the  question,  answered 
that  he  bad  no  such  conversation.  The 
prisoner  then  called  Mrs.  Sawyers  as  a 
witness,  and  asked  her  the  tollowlnj; 
question:  "Did  or  did  not  Ledford  Saw- 
yers, In  a  conversation  with  you,  say  that 
If  you  were  true  in  your  declaration  that 
you  would  not  tell,  if  you  knew,  wbo 
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bnrued  JennlnRs'  houfle,  he  would  tell  you 
who  did  it ;  and  did  he  not  say.  when  yoa 
told  blm  you  were,  'Well,  then,  I  will  tell 
you.  I  did?""— to  which  question  the  at- 
torney for  the  commonwealth  objected, 
and  the  objection  was  sustained.  It  Is 
contended  that  the  question  was  rele- 
vant, and  therpfure  admissible  to  impeach 
the  credit  of  Ledford  sJawyers  as  a  wlt- 
iiess.  But,  be  that  as  it  may,  it  is  clear 
frum  the  evidence  certified  in  the  fourth 
bill  of  exceptions  (which  was  taken  to  the 
refusal  of  the  court  to  grant  a  new  trial) 
that  the  jury  could  not  have  rightly 
found  otherwise  than  that  the  prisoner 
was  guilty ;  and  hence,  in  any  view,  he 
has  not  been  prejudiced  by  the  ruling  of 
the  court.  The  established  rule  is  that 
■when  the  question  in  the  appellate  court 
is  as  to  an  erroneous  ruling  at  the  trial  In 
admitting  or  excluding  evidence,  or  in  the 
griving  or  refusing  an  instruction,  and  the 
accused  may  have  been  prejudiced  by  such 
ruling,  even  though  it  be  doubtful  wheth- 
er he  was  or  not,  the  judgment  will  be  re- 
versed ;  but  when,  from  a  survey  of  the 
■whole  record,  it  is  manifest  that  he  has 
not  been  so  prejudiced,  the  judgment  will 
be  affirmed,  the  rule  in  this  respect  being 
the  same  in  criminal  as  in  civil  cases. 
Payne's  Case.  31  tirat.  855;  Vaughan's 
Case.  85  Va.  671,  8  S.  E.  Rep.  584 ;  Bank  v. 
Waddlll,  27  Grat.  448.  In  the  present  case 
the  evidence  is  clear  and  satisfactory, 
leaving  no  room  for  a  rational  doubt  as 
to  the  prisoner's  guilt.  It  was  proved  by 
Jennings,  the  owner  of  the  building,  that 
It  was  burned  between  8  and  0  o'clock 
at  night,  on  the  25tb  of  April,  1888:  that 
be  lived  about  400  yards  from  it,  and 
passed  near  it  on  his  way  to  supper, 
about  35  or  40  minutes  before  the  fire  was 
discovered;  that  at  that  time  there  was 
no  fire  In  or  near  it;  that  the  building 
was  a  dwelling-house,  but  was  not  com- 
pleted, and  was  unoccupied.  When  the 
flre  was  discovered,  he  says,' the  flames 
were  bursting  out  at  every  opening,  and 
tlie  house  appeared  to  have  been  set  on 
fire  in  several  places.  As  tending  to  fix 
Kullt  apon  the  prisoner.  It  was  further 

£roven  that  he  had  long  entertained  feel* 
igs  of  hostility  towards  Jennings,  origi- 
nating in  tbe  fact  that  the  farm  upon 
which  tbe  bouse  was  built  formerly  be- 
longed to  tbe  prisoner's  father,  and  had 
been  purchased  by  Jennings,  several  years 
before  the  burning,  at  a  judicial  sale.  On- 
ly a  week  before  the  burning,  be  (the  pris- 
oner) declared  to  one  of  the  witnesses  his 
intention  to  burn  the  bouse,  and  to  make 
Jennings  a  paui>er;  and  several  months 
previously  be  remarked  to  another  wit- 
ness, who  mentioned  that  Jennings  was 
building  a  new  house,  that  if  he  built  it, 
it  would  not  stand  12  months.  On  two 
occasions  soon  after  the  burning,  when 
passing  the  standing  chimneys  where  the 
bouse  bad  stood,  he  was  seen  to  "hold  up 
his  bands,  and  yell  as  if  in  delight ; "  and, 
on  another  occasion,  he  said  to  one  of  the 
witnesses  that  only  a  few  persons  knew  he 
bnmed  tbe  house,  and  they  would  not 
tell.  He  made  substantially  the  same 
statement  to  another  witness  at  a  differ- 
ent time,  and  he  repeatedly  threatened, 
before  the  burning,  to  make  Jennings  a 


pauper.  Among  tbe  chief  indMse  which 
go  to  substantiate  at  once  corpus  delicti 
and  the  guilt  of  tbe  prisoner  in  a  case  like 
this,  say  the  authorities,  are  the  circum- 
stances that  the  flre  broke  out  suddenly  in 
an  uninhabited  house,  or  in  different  parts 
of  the  same  building,  and  that  the. accused 
had  a  cause  of  ill  will  against  the  suHer- 
er,  or  had  been  heard  to  threaten  him.  In 
the  present  case,  not  only  do  all  these  cir- 
cumstances concur,  but  others,  as  we  have 
seen,  were  established,  which  make  a  clear 
case  for  the  commonwealth,— a  case  so 
strong  and  clear  as  to  make  it  apparent 
that  the  Jury  could  not  have  rightly 
found  for  the  prisoner  had  the  court  per- 
mitted the  question  projiouuded  to  Mrs. 
Sawyers,  above  quoted,  to  be  answered, 
and  the  answer  had  been  favorable  to  the 
prisoner;  nor  even  if  the  testimony  of  the 
witness  Ledford  Sbwyers  had  been  dis- 
carded altogether.  It  is  true,  the  bill  of 
exceptions  embodies  only  the  evidence  for 
tbe  commonwealth,  the  court  deeming 
It  unnecessarj',  as  the  bill  states,  to  cer- 
tify the  evidence  introduced  by  the  prison- 
er; but,  inasmuch  as  the  court  was  not 
usked  to  certify  the  latter,  and  as  no  point 
was  made  either  in  the  trial  court  or  in 
the  circuit  court  (nor  has  any  been  made 
in  this  court)  as  to  the  failure  to  certify 
It,  the  prisoner  must  be  taken  to  have  ac- 
quiesced in  the  view  that  it  was  not  essen- 
tial to  his  case  In  the  appellate  court.  Tbe 
judgment  is  therefore  affirmed. 

(88  Va.  860) 

NOBFOLK  &  W.  R.  Co.  V.  Pb.NDI.BTON. 

(Supreme  Cawrt  of  AppeaU  of  Vtrgtnia.   Bept 
10,  mi.) 

RAILB04D  ColfPANIBS- OVBBOHABOBS — COKSTTrV- 

TioNAL  Law. 
A  railroad  company  organiied  in  1848, 
and  exempted  by  its  charter  from  legislative  reer- 
ulation  as  to  tolls  until  it  should  become  able  to 
pay  dividends  of  more  than  15  per  cent,  on  its 
capital  stock,  was  acquired  by  another  company 
organized  in  1870  under  a  charter  investing  it 
with  all  tlie  rights  and  franchises  of  the  first 
company,  but  containing  a  provision  that  it  should 
he  subject  to  all  tbe  laws  applying  to  railroad 
companies  generally.  Held,  tbe  latter  company 
and  its  successors  were  subject  to  the  general  aot 
of  1853,  prescribing  certain  mazimam  rates  of 
toll,  and  a  penalty  for  overcharges.  Railroad  Co. 
V.  Pendleton,  U  S.  E.  Rep.  10^  followed. 

Error  to  circuit  court,  Wythe  county ; 
D.  W.  BoLBN,  Judge. 

Mr.  Boiling,  for  plaintiff  in  error.  Mr. 
Pierce,  for  defendant  In  error. 

Lbwis,  P.  This  was  an  action  of  debt 
in  the  circuit  court  of  Wythe  county  by 
Edmund  Pendleton  against  the  Norfolk  & 
Western  Railroad  Company,  to  recover 
penalties  for  alleged  overcharges  for  the 
transporta  tion  of  certain  fertilizers.  There 
was  a  judgment  for  the  plaintiff  for  f  SCO 
and  costs.  The  case,  except  as  to  tbe 
amount  involved,  is  like  the  case  of  Rail- 
road Co.  V.  Pendleton,  86  Va.  IQft*.  11  S.  B. 
Rep.  1062,  in  which  case  a  judgment  in  fa- 
vor of  the  same  plaintiff  was  affirnied. 
It  is  useless  to  repeat  what  was  there 
said.  It  is  enough  to  say  that,  upou  con- 
sideration, we  adhere  to  the  ruling  in  that 
case,  and  ere  therefore  of  opinion,  for  tbe 
reasons  given  in  that  case,  to  affirm  the 
judgment  In  the  present  case. 
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(87  Oa.  382) 

Morgan  et  ah  v.  Hakruld  et  aJ. 

(Supreme  Court  of  Oeorgia.    July  18, 1891.) 

compbtbnot  or  witness  —  tbaii8a.ction8  with 
Dbobdbnt. 

1.  In  an  action  against  sarvirinR  partners 
brought  by  the  beneficiaries  of  a  trust  fund,  the 
trustee  is  f)rlma  facie  inoompetent'  as  a  witness 
for  the  plaintiffs  to  affect  the  partnership  with 
notice  of  the  trust,  by  means  of  a  transaction  or 
commnnioation  between  himself  and  a  member 
of  the  partnership  now  deceased,  the  evidence  aot 
of  1889  declaring  that  "where  a  person  not  a 
party,  but  a  person  interested  in  the  result  of  the 
suit,  is  offered  as  a  witness,  he  shall  not  be  com- 
petent to  testify,  if,  as  a  party  to  the  cause,  he 
would  for  any  cause  be  incompetent " 

2.  There  was  no  error  in  granting  a  nonsuit. 
(Syllabus  by  the  Court.) 

Error  from  superior  court,  Samtercotin- 
ty;  Allen  Fort,  Jadptf. 

Suit  by  Rnssell  Morgan  and  others 
against  N.  B.  Harrold  and  others,  surriv- 
urs,  to  recover  trust  funds.  Nonsuit 
granted.    PlalntitTs  bring  error.    Alflrmed. 

Hinton  &  Cutts,  for  plaintiffs  In  error. 
B.  P.  Hollls  and  E.  A.  Hnnklns,  by  Har- 
rison A  Peepies,  for  defendants  in  error. 

Bleckley,  C.  J.  1.  The  suit  was  by  the 
children  of  Morgan  against  the  surviving 
partners  of  the  Arm  of  Harrold,  John- 
son &  Co.  and  others.  It  Involved  the 
tracing  of  a  trust  fund  which  Morgan  had 
held  as  trustee  for  the  plain  tiffs,  and  which 
be  had  wasted.  A  portion  of  this  funtl 
had  been  invested  by  him  In  certain  real- 
ty, which  was  paid  for  In  part  with  bis 
own  money  and  in  part  wltii  the  trust 
money.  He  took  the  title  to  this  proper- 
ty In  his  own  name,  with  no  declaration 
or  disclosure  of  any  trust  upon  the  face 
of  the  conveyance.  He  afterwards  sold 
and  conveyed  it  as  hie  own  to  Harrold, 
Johnson  &  Co.,  and  they  paid  him  for  It. 
The  plaintiffs  sought  by  this  action  to 
assert  their  rights  as  beneficiaries  of  the 
trust,  and  to  charge  Harrold,  Johnson 
&Co.  with  their  equitable  Interest  In  the 
realty  thus  acquired  by  the  firm  from 
their  trustee.  To  aHect  the  firm  with  no- 
tice of  the  trust,  they  oflered  at  the  trial 
to  prove  by  their  father,  the  trustee,  con- 
versatlous  which  be  had  with  Thomas 
Harrold,  (a  member  of  the  firm  since  de- 
ceased,) In  which  he  informed  him  (Har- 
rold) that  some  of  the  trust  money  was 
Invested  In  this  land.  These  conversa- 
tions were  prior  to  and  at  the  time  of  the 
execution  of  his  deed  to  the  firm.  There 
was  no  suggestion  that  any  other  mem- 
ber of  the  firm  was  present  at  or  privy  to 
the  conversations  or  any  of  them.  The 
court  ruled  the  witness  Incompetent  to 
give  the  evidence  offered,  because  Thomas 
Harrold  was  dead.  The  witness  act  of 
1889,  in  clause  b,  declares  that  "where  any 
suit  Is  instituted  or  defended  by  partners, 
persons  Jointly  liable,  or  interested,  the 
opposite  party  shall  not  be  admitted  to 
testify  In  his  own  favor  as  to  transac- 
tions or  communications  solely  with  an 
Insane  or  deceased  partner,  or  person 
Jointly  liable  or  Interested,  and  not  also 
with  a  survivor  thereof."  Under  this 
provision, if  one  or  all  of  the  plaintiffs  had 
been  present  at  the  alleged  conversations 
with  Harrold,  and  had  heard  notice  of  the 


trust  coromualcated  to  him,  they  would 
have  been  incompetent  to  so  testify  at 
the  trial,  Harrold  being  then  dead.  Thus, 
the  plaintiffs  themselves  were  not  comi>e- 
tent  witnesses  to  prove  what  they  sought 
to  prove  by  their  trustee.  In  clause  d  the 
act  declares  that  "where  a  person  not  a 
party,  but  a  person  Interested  In  the  re- 
sult of  the  suit.  Is  offered  as  a  witness, 
he  shall  not  be  competent  to  testify  If,  as 
a  party  to  the  cause,  be  would  for  any 
cause  be  incompetent."*  The  trustee  was 
not  a  party  to  this  suit.  If  he  bad  been  a 
party,  that  is.  If  he  bad  brought  the  suit 
as  trustee  to  recover  the  trust  fund  or 
trust  property  which  he  had  parted  with 
to  Harrold,  Johnson  &  Co.,  be  would  have 
been  Incompetent  to  testify  In  the  cause 
In  his  own  favor  as  to  his  conversations 
with  Harrold,  for  the  reason  that  Harrold 
Is  dead.  Thus  he  certainly  has  two  of  the 
three  marks  of  an  Incompetent  witness 
which  are  specified  In  clause  d,  the  clause 
last  above  quoted.  Has  be  the  third  and 
most  Important  mark. — was  he  Interest- 
ed In  the  result  of  the  suit? 

"The  predicaments  in  which  a  witness 
may  be  Incompetent  In  respect  of  the  re- 
sult admit  of  three  varieties:  (1)  Where 
actual  gain  or  loss  would  result  simply 
and  Immediately  from  the  verdict  and 
Judgment ;  (2)  where  the  witness  Is  so  sit- 
uated that  a  legal  right  or  liability  would 
Immediately  result  from  the  verdict  and 
Judgment;  (3)  where  the  witness  would  be 
liable  over  to  the  party  calling  him  in  re- 
spect to  some  breach  of  contract  or  duty 
on  the  part  of  the  witness  Involved  tn 
the  Issue."  1  Starkle,  Ev.  (7th  Amer.  Ed., 
from  Sd  London  Ed.  1842,)  pp.  106.107. 
"  It  seems  that,  In  general,  where  a  wit- 
ness is  prima  fade  liable  to  the  plalntiO 
in  respect  of  the  cause  for  which  he  sues, 
be  Is  not  a  competent  witness  for  the 
plaintiff  to  provethe  defendant's  liability; 
for  his  evidence  tends  to  produce  pay- 
ment or  satisfaction  to  the  plaintiff  at 
another's  expense,  and  the  proceeding 
and  recovering  against  another  would 
afford  strong.  If  not  conclusive,  evidence 
against  the  plaintiff  In  an  action  against 
the  witness."  1  Starkle  Ev.  supra,  112. 
There  can  be  no  doubt  that  a  trustee 
who  has  wasted  the  fund  Is  liable  to  an- 
swer for  It  to  the  beneficiary  of  the  trust ; 
aiid  it  is  manifest  that  If  the  beneficiary 
follows  the  fund,  and  recovers  it  from  a 
third  person  to  whom  the  trustee  has 
parted  with  It,  the  liability  of  the  trustee 
to  his  cestui  Que  trust  Is  thereby  dis- 
charged. The  trustee  Is  consequently  as 
much  Interested  In  aiding  the  beneficiary 
In  maintaining  a  suit  to  recover  the  fund 
from  a  third  person  as  be  would  be  were 
the  suit  his  own.  Nothing,  therefore, 
can  be  more  clear  than  that  Morgan,  the 
trustee,  was  Interested  In  the  result  of 
this  suit;  and  prima  facte  Ma  wholelnter- 
est  was  on  the  side  of  the  plaintiffs,  the 
party  calling  him  to  testify.  What  effect 
the  warranty  of  title  tn  his  deed  as  an 
Individual  to  Harrold,  Johnson  Sc.  Co. 
may  have  bad  In  balancing  bis  Interest  Is 
not  now  for  consideration;  for  that  war- 
ranty, so  far  as  appears,  was  not  before 
the  court,  or  brought  to  Its  attention, 
when  the  competency  of  the  witness  was 
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nnder  adjudication.  According  to  tbe  or- 
der o(  statement  tn  tlie  Mil  of  exceptionn, 
tbe  deed  was  not  put  in  evldcncn  until  ait- 
er  tbe  decision  on  the  competency  of  the 
witness  was  pronounced;  and  It  Is  no- 
where intimated  that  the  witness  or  tbe 
rejected  testimony  wax  again  offered  after 
tbe  deed  was  introduced.  Ignoring  the 
warranty  as  a  factor  in  the  qaoatlou,  we 
bold  simply  that,  on  the  facts  presented, 
tbe  court  did  not  err  in  ruling  tbe  witness 
incompetent,  and  excluding  his  testimony. 
2.  Nor  was  it  error  to  order  a  nonsuit. 
There  being  no  evidence  of  any  notice  to 
Harrold,  Johnson  &  Co.,  tbe  purchasers 
from  Morgan,  that  a  trust  fund  or  estate 
was  in  any  way  involved  in  their  pur- 
chase' or  the  subject-matter  of  it,  they 
stand  on  the  footing  of  bona  Ode  pur- 
chasers for  value  and  are  protected ;  and, 
they  being  protected,  there  was  no  baais 
tor  a  recovery  against  the  survivors  of 
that  firm  or  any  of  the  defendants  in  the 
action.    Judgment  affirmed. 


(«r  Ok.  160) 


Wabd  v.  State. 


(Supreme  Court  o/  Qeorgia.    April  22, 1891.) 
PBAonoa  ra  ScpsBin  Covbt— Biu.  op  £zcap- 

TIOMS— CONTINUAHOB. 

Where  a  bill  of  exceptions  is  not  signed 
•s  reqaired  by  Code  Oa.  {  4iral,  and  there  Is  no 
entry  or  other  evidence  of  service,  an  application 
for  continuance  in  the  supreme  ooart,  based  upon 
the  certificate  of  a  physician,  and  the  letters  and 
affidavit  of  appellant's  senior  ooonsel,  showing 
the  sii^ess  of  the  latter,  and  his  consequent  in- 
ability to  attend  court  or  prepare  briefs,  will 
not  he  granted,  and  the  writ  of  error  will  be  di*- 
missed. 
(avUabuM  bt/  the  Court.) 

Error  from  superior  court.  Liberty  coun- 
ty. 

Rosa  Ward  was  indicted  for  fornication. 
She  was  found  guilty,  whereupon  she  took 
this  writ.  Judgment  atflrmed,  and  writ 
dismissed. 

J.  T.  Jordan  and  E.  M.  Hewlett,  for 
plalDtiS  in  error.  W.  W.  Fraser,  Sol.  Gen., 
for  tbe  State. 

Bi.»x;klet,  C.  J.  On  tbe  call  of  this  case 
In  itii  regular  order,  there  was  no  appear- 
ance for  the  plaintiff  In  error:  but  tbe  at- 
tention of  the  court  was  called  to  docu- 
ments un  fliein  tbe  clerk's ofBce, consisting 
of  two  letters  from  E.  M.  Hewlett,  two 
letters  from  J.  Parker  Jordan,  an  affida- 
vit uf  the  latter  purporting  to  have  been 
sworn  to  in  the  District  of  Columbia  be- 
fore a  notary  public,  and  a  medical  certifi- 
cate signed,  A.  A.  Marsteller,  M.  D.  Tbe 
purpose  indicated  by  these  documents 
waa  to  apply  for  a  continuance  in  behalf 
of  tbe  plaintiff  in  error,  and  show  cause 
for  gran  ting  the  same;  the  cause  alleged 
being  the  indisposition  of  the  said  J. 
Parker  Jordan,  and  his  consequent  inabil- 
ity to  attend  the  court  at  the  present 
term,  or  even  to  prepare  briefs,  etc., for  use 
In  argument,  be  being  the  senior  counsel 
and  tbe  one  relied  upon  for  services  In  this 
court.  After  these  documents  were  read, 
thesolicitorgenerBl,  repreeeutlng  tbestate, 
objected  to  any  continuance  t>elng  grant- 
ed, and  moved  to  dismiss  the  writ  of  w- 
ror  because  the  bill  of  exceptions  had  not 
been  eigned  as  required  by  section  4251  of 


the  Code.  The  court  thereupon  inspected 
the  bill  of  exceptions,  and  the  entries 
thereon;  and  seeing  that  the  bill  was  un- 
signed, and  that  there  was  no  entry  cr 
other  evidence  of  service,  decided  that  the 
case  was  not  legally  in  this  court  so  ag  to 
give  the  court  jurisdiction  of  the  same. 
Whereupon  it  was  ordered  and  adjudged 
that  a  continuance  be  denied,  the  writ  of 
error  be  dismissed,  and  the  Judgment  of 
the  court  below  stand  affirmed.  Writ  of 
error  dismissed. 


m  Oa.  im) 
TcTTT  V.  Scats. 

(fttprmw  Court  of  OeoryUi.   April  33, 180L) 

Error  from  snperior  oonrt.  Liberty  county. 
/.  T.  Jordan  and  E.  M,  Hewlett,  for  plaintiff  in 
error.    W.  W.  Praaer,  SoX.  Qen.,  for  the  State. 

BLBOKI.BT.  O.  J.  The  facts  recited  in  the  final 
order  made  in  the  case  of  Ward  v.  State,  ubi  su- 
pra, being  true  of  this  case  also,  it  was  ordered 
and  adjudged  that  a  continuance  be  denied,  the 
writ  of  error  be  dismissed,  and  the  Judgment  of 
thecourt  below  stand  affirmed.  Writ  of  error  dis- 
missed. 


(tT  Oa.  66) 

SiBLKT  V.  Obrr  ft  Sons  Co. 

(Supreme  Court  cf  Oeorffta.    Hay  8, 1891.) 

Tstu.  BY  CouKT— Decision  on  Rbcollectioh  of 

EVIDBNCK— ACCOUNTINO  OF  AOBNT. 

1.  Where  notes  held  by  ar  creditor  as  collat- 
eral security  are  in  the  hands  of  the  principal 
debtor  for  collection,  with  the  understanding 
that  the  proceeds  are  to  be  and  remain  the  prop- 
erty of  the  creditor  until  the  principal  debt  is 
paid,  cotton  received  in  payment  of  tbe  collat- 
eral notes,  and  sent  to  an  agent  of  tbe  creditor 
for  sale,  must  be  accounted  for  by  such  agent  to 
the  creditor  as  property  belonging ,  to  the  latter. 

2.  There  was  evidence  from  which  the  trial 
Judge,  acting  as  a  Jury  by  the  consent  of  parties, 
could  find  that  the  cotton  iti  question  belonged 
to  the  creditor,  and  that  the  agent  was  afleoted 
with  notice  of  his  title. 

8.  Where  the  Judge,  acting  as  a  Jury,  decides 
tbe  case  long  after  hearing  the  evidence  and 
argument,  he  may  act  upon  bis  recollection  of 
tbe  written  evidence  without  having  it  in  his 
possession  at  the  time  of  deciding,  provided  he 
is  satisfied  that  he  remembers  it,  and  especially  if 
he  remains  of  the  same  opinion  as  to  the  effect  of 
it  after  reviewing  it  upon  a  motion  for  a  new 
trial,  in  deciding  which  motion  the  evidence  was 
all  put  before  him  again  and  re-examined. 
{Syllabut  iy  SimmwM,  J.) 

Error  from  superior  court,  Richmond 
county. 

J.  R.  Lamar,  for  plaintiff  In  error.  Bai^ 
per  «ft  Bro.,  for  defendant  in  error. 

Judgment  affirmed. 


Hit  a*.  *et) 

BoAE  et  al,  y.  Central  Railroad  &  Bank- 
ing Co. 

(Supreme  Court  of  Georcrfo.  July  8, 1891.) 
Livb-Btoos  Shipment — Fibsino  akd  WATSBiNa 
—Special  Contract. 
1.  Tbe  shipper  of  live-stock  by  railway,  un- 
der a  special  contract  in  which  he  agrees  that, 
"in  case  of  accidents  to  or  delays  of  train  from  any 
cause  whatever,"  he  "Is  to  feed,  water,  and  take 
proper  care  of  the  stock  at  his  own  expense,  ** 
cannot  recover  damage*  resulting  from  his  own 
failure  to  perform  his  part  of  the  contract,  al- 
though the  company  may  have  consumed  mora 
time  than  necessary  in  effecting  the  transporta- 
tion.   There  might  be  damage  from  aooh  delay 
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b7  increasing  the  expense  of  tbe  sUpper,  or  by 
some  loss  to  him  in  consequence  of  the  change  of 
market  value,  but  tbe  deterioration  in  the  condi- 
tion of  the  animals  from  lack  of  food,  water,  and 
attention  would  not  result  from  tbe  delay,  but 
from  the  negligence  of  the  shipper. 

2.  Where  there  is  a  special  contract  varying 
the  liability  of  the  carrier,  the  action  is  properly 
brought  on  the  special  contract,  and  not  on  the 
general  liability. 
ISyllalmt  by  the  Court) 

Error  from  superior  court,  Dougherty 
county;  B.  B.  Bower,  Judge. 

Action  by  G.  R.  Buaz  &  Co.  against  the 
Central  Railroad  &  Bunking  Company,  to 
recover  damages  for  delay  In  shipping  cat- 
tle. Judgment  for  defendant.  PlaintUfB 
bring  error.    Atflrmed. 

D.  H.  Pope,  for  plalntlHs  in  error.  R.  F. 
Lyon  and  IV.  T.  Jones,  for  defendant  in 
error. 

Blecki>kt,  C.  J.  1.  Where  parties  deal- 
ing with  efich  other  enter  into  a  lawful 
contract  touching  a  given  transaction,  tbe 
terms  of  that  contract  are  the  law  of  the 
transaction,  as  between  themselves.  Their 
rights  and  obligations  are  measured  by 
their  own  stipulations.  Here  there  was 
a  written  contract;  the  animals  were 
shipped  at  a  reduced  rate;  the  owner  was 
allowed  free  transportation  lor  himself  or 
his  agent;  and  the  owner  or  shipper 
agreed  on  his  part  to  assume  all  risk  inci- 
dent to  railroad  transportation  not  occa- 
sioned by  negligence  of  the  company;  and, 
"in  case  of  accidents  to  or  delays  of  train 
from  any  cause  whatever,  to  feed,  water, 
and  take  proper  care  of  the  stock  at  his 
own  Expense. "  According  to  the  evidence, 
there  was  delay  from  some  cause  not  ex- 
plained, ^nd  the  deterioration  of  the  ani- 
mals In  condition  and  value  resulted  chief- 
ly. It  not  exclusively,  from  lack  of  food, 
water,  and  due  attention  pending  this  de- 
lay. The  owner  or  shipper  did  not  go 
along  with  the  stock,  or  upon  tbe  same 
train,  nor  send  an  agent.  The  contract 
obligation  to  "feed,  water,  and  take 
proper  care  of  tbe  stock  "  was  wholly  dis- 
regarded, and  yet  tbe  complaint  is  that 
the  animals  suffered  for  the  want  of  food, 
water,  and  attention,  and  were  thereby 
damaged.  The  theory  of  the  plaintiff 
seems  to  be  that,  if  there  had  been  no  de- 
lay, there  would  have  been  no  need  for 
food  and  water  en  route,  and  consequent- 
ly no  damage  from  his  failure  to  furnish 
the  same.  But  it  was  foreseen  that  there 
might  be  delay,  and  the  contingency  was 
provided  for  by  mutual  agreement,  the 
terms  of  whicb  cast  the  duty  on  the  own- 
er or  shipper  to  feed  and  water  In  case  of 
delay  from  any  cause.  Manifestly,  the 
non-performance  of  this  duty  was  tbe 
proximate  cauje  of  the  damage. 

2.  As  there  was  a  special  contract  sub- 
stituting a  conventional  for  the  ordinary 
liability  of  the  carrier,  the  action,  as  ulti- 
mately shaped  by  amendment  to  the  dec- 
laration, was  properly  rested  on  the  spe- 
cial contract.  After  the  plaintiffs'  evi- 
dence disclosed  that  the  shipment  in  ques- 
tion was  not  made  under  tbe  general  law 
applicable  to  common  carriers,  it  would 
be  obviously  unjust  to  measure  the  duty 
and  obligations  of  tb'o  carrier  by  that 
law  Instead  of  by  tbe  stipulations  of  the 


parties  embodied  in  thelrexprens  contract. 
Had  tbe  plaintiffs  refused  to  amend,  and 
stood  upon  their  declaration  as  originally 
framed,  counting  in  tort  upon  the  public 
duty  of  the  carrier,  they  could  have  pur- 
sued that  course;  but  tbedefendaut  would 
have  been  allowed  to  set  up  the  special 
contract,  and  take  the  benefit  of  it  In  that 
way.  Railroad  Co.  v.  Thornton,  71  Oa. 
61,  Bliss,  Code  PI.  §  14;  2  Amer.  &  Eng. 
Enc.  Law,  903;  1  Bates.  Partn.372;  Oxley 
V.  Railway  Co.,  65  Mo.  629.  Judgment  af- 
firmed. 

Lumpkin,  J.,  not  presiding. 


^■^~~~  {n  Oa.  J79) 

Brooks  v.  WoonsoN  et  al. 
(Supreme  Court  of  Oeargla.    July  8, 1891.) 
BxBOUTiON  ov  WiLi.  —  Attesting  Witnesses. 
According  to  the  doctrine  of  Duffle  v.  Cor- 
ridon,  40  Oa.  m,  the  witnesses  to  a  will  must 
subscribe  their  names  as  witnesses    after  tbe 
will  is  signed  by  the  testator,  there  being  noth- 
ing to  attest  until  his  signature  has  been  an- 
nexed.   It  makes  no  difference  that  tbe  signing 
and  attestation  are  each  a  part  of  one  and  the 
same  transaction. 
{Syllabue  by  the  Court) 

Error  from  superior  court,  Bibb  county; 
A.  L.  Miller,  Judge. 

Action  by  John  W.  Brooks  against  Lula 
Woodson  and  another.  Judgment  for  de- 
fendants.  Plaintiff  brings  error.   Affirmed. 

Hill  if  Harris,  tor  plaintiff  in  error. 
Hardeman  &  Davis,  Turner  &  WilUngbam, 
and  Dessau  <ft  BartJett,  tor  defendants  in 
error. 

Bleckley,  G.  J.  There  is  nothing  to 
distinguish  this  case  from  Duffie  v.  Corrl- 
don,  40  Ga.  122,  except  that  in  tbe  execution 
and  attestation  of  this  will  there  was  but 
one  transaction,  tbe  witnesses  all  subscrib- 
ing the  unsigned  will  In  the  presence  of  the 
testator,  and  he,  at  the  same  time  and 
place,  and  immediately  after  they  affixed 
tlieir  signatures,  signing  the  document  in 
their  presence.  In  Duffie  v.  Corridon  there 
were  two  interviews,  at  the  first  of  which 
two  of  the  witnesses  (togtber  with  an- 
other who  was  not  afterwards  present) 
subscribed,  and  at  the  second  tbe  testa- 
tor and  tbe  third  witness.  But  Is  this 
difference  In  the  facts  of  the  two  cases  ma- 
terial? The  doctrine  distinctly  held  by 
the  court  in  ruling  Duffle  v.  Corridon  is 
that,  until  the  testa  tor  signs,  there  Is  noth- 
ing to  attest ;  tbe  signature  ot  the  testa- 
tor being  the  principal,  if  not  the  only, 
matter  to  which  the  attestation  contem- 
plated by  law  applies.  It  is  obvious  that, 
if  this  be  tbe  true  reason  why  the  wit- 
nesses cannot  subscribe  their  names  until 
after  the  testator  has  signed  his,  it  is  ol 
no  consequence,  when  the  form  ot  attest- 
ing an  unsigned  will  isgone  through  with, 
whether  on  the  same  occasion  of  the  tes- 
tator's added  signature  or  on  a  previous 
occasion.  In  either  case,  the  attesting  act 
would  be  performed  when  there  was  no 
signature  In  existence  to  be  attested,  and 
therefore  no  subject-matter  to  which  tbe 
act  could  apply.  To  witness  a  future 
event  is  equally  impossible,  whether  it  oc- 
cur the  next  moment  or  tbe  next  week. 
We  rule  the  present  case  on  tbe  authority 
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of  the  prior  one  above  cited;  being  satis- 
fied, after  careful  examination,  that  to 
abide  by  the  principle  of  that  decision  we 
mast  regard  the  order  of  time  in  which 
the  respective  signatures  occur,  rather 
than  the  Interval  of  time  by  which  they 
are  separated.  The  manifest  teaching  of 
DufBe  v.Corridonis  that  the  testator  must 
sign  first.  That  teaching  is  not  followed, 
but  directly  violated,  when  the  witnesses 
sign  first.    Judgment  affirmed. 

LoMPKiN,  J.,  not  presiding. 

Note.  Where  signing  by  one  or  more  of  the 
witnesses  precedes  that  of  the  testator,  and  is 
on  a  different  occasion,  the  will  is  not  validly 
attested.  Reed  v.  Watson,  27  Ind.  448;  Hind- 
marsh  V.  Carlton,  8  H.  L.  Cas.  160.  But  when  all 
(witnesses  and  testator)  sIko  on  the  same  occa- 
sion, authorities  differ.  The  will  is  held  not  good 
In  Olding's  Case,  8  Cart.  Ecc.  865;  Byrd's  Case, 
8  Curt.  Ecc.  117;  Cooper  v.  Bookett,  Id.  648;  Shaw 
V.  HevUle,  IJur.  (N.  8.)  408;  Ragland  v.  Hunting- 
don, 1  Ired.  568;  Jaclcson  v.  Jackson,  Sti  N.  Y. 
158;  Histers  of  Charitv  v.  Kelly,  67  N.  T.  409; 
McMulkin's  Case,  6  Dem.  Bur.  847.  And  sue 
Pearson  v.  Pearson,  L.  R.  2  Prob.  &  Div.  451; 
Fischer  v.  Popham,  L.  R.  8  Prob.  &  Div.  846. 
In  the  following  cases  the  attestation  had  an  std- 
dltional  element  of  invalidity,  namely,  as  not 
being  done  in  testator's  presence:  Cox's  Will, 
1  Jones,  (N.  O)  821;  Boldry  v.  Parris,  8  Cush. 
483;  Chase  v.  Kittredge,  11  Allen,  49,  (cases  re- 
viewed.) The  will  is  held  good  in  O'Brien  v. 
Galagber,  25  Conn.  229,  and  in  Miller  v.  Mc- 
Neill, 35  Fa.  8t  217.  But,  in  connection  with  this 
latter  case,  it  must  be  observed  that  the  Penn- 
sylvania law  does  not;  require  subscribing  wit- 
nesses. Statute  qnoted  and  cases  cited  in  Frew 
V.  Clarke,  80  Pa.  St.  178,  179.  In  Swift  v. 
Wiley,  1  B.  Hon.  114,  the  decision  rests  partly 
open  acknowledgment  of  signatures  by  the  wit- 
nesses. It  is  miscited  In  Chisholm  v.  Ben,  7 
B.  Hon.  410,  but  followed  in  Seohrest  v.  Ed- 
wards, 4  Hetc.  (Ky.)  168.  The  case  of  Vaughan 
V.  Burford,  3  Bradf.  Sur.  78,  is  overruled  by  the 
New  York  cases  cited  supra.  Rosser  v.  Frank- 
lin, 6  Orat.  1,  rests  partly  on  the  fact  that  the 
signature  of  the  testator  was  by  his  request 
affixed  before  attestation.  In  Virginia,  too,  wit- 
ness may  acknowledge  signature.  Btordivant  v. 
Birchett,  10  Orat  67.  And  see  Pollock  v.  Qlas- 
sell,  2  Orat.  489.  In  general,  see  1  Jarm.  Wills, 
llO;  Schouler,  Wills,  g  828;  Beach,  Wills,  {48. 


(109  N.  a  8) 

Albestson  et  al.  v.  Tebry  et  al. 

(Supreme  Court  of  North  CairoUna.    Oct  18, 
1891.) 

Retusai.  of  CJhanob  or  Vnrra — Rbvibw  on  Ap- 
PBAI-— Nonsuit— Prosboutiow  Bonds  —  Limita- 

TI0K8 — InSTRCCTIONS. 

1.  Under  Code  N.  0.  {{ 196,  197,  which  tor- 
bid  a  Judge  to  remove  a  cause  on  an  allegation 
that  a  fair  trial  cannot  be  had  in  the  county 
where  pending,  unless  satisfied,  after  thorough 
examination  of  the  evidence,  that  the  ends  of 
Justice  demand  a  removal,  a  finding  that  a  par^ 
can  secure  a  fair  trial  in  the  county  where  pend- 
ing Is  conclusive,  and  cannot  be  reviewed  on  ap- 
peal. 

2.  After  the  Jury  is  impaneled,  a  motion  to 
nonsuit  plaintiffs,  on  the  ground  that  the  prose- 
cution bond  is  improperly  executed,  will  be  de- 
nied where  plaintiffs  offer  to  perfect  the  bond. 

8.  Under  Code,  |  418,  which  provides  that  no 
Judge,  in  giving  an  Instruction  to  the  petit  lury, 
shall  give  an  opinion  whether  a  fact  is  fully  or 
sufficiently  proven,  an  instruction  that  no  charge 
in  the  bill  of  particulars  appears  itgalnst  one  of 
the  defendants  which  is  not  paid,  as  shown  by 
copies  of  receipts  filed,  was  properly  refused,  as 
invading  the  proTince  of  the  Ju^. 


4.  The  statute  of  limitations  is  not  available 
where  not  pleaded,  and  it  is  proper  to  refose  to 
charge  that  items  of  indebtedness  accruing  more 
than  three  years  iiefore  suit  brought  are  barred, 
where  the  trial  is  ah  inquiry  on  a  Judgment  by 
default. 

Appeal  from  superior  court,  Pasquotank 
county;  Heney  R.  Bryan,  Judge. 

Action  by  J.  W.  Albertson  &  Son  against 
Harvey  Terry  and  Timothy  Ely  to  recover 
attorney's  fees.  Verdict  and  judgment  for 
plaintiffs.    Defendants  appeal.    Afilrmed. 

H.  Teny,  for  appellants.  Qrandy  & 
Aydlett,  for  appellee. 

Clark,  J.  The  case  on  appeal  presents 
four  exceptions  for  review : 

1.  The  denial  of  the  motion  to  remove. 
The  statute  (Code,  §§  1»6, 197)  forbids  the 
judge  to  remove  a  cause  on  an  allegation 
that  a  fair  trial  cannot  be  had  in  the  coun- 
ty where  pending,,  unless  satisfied,  after 
thorough  examination  of  the  evidence, 
that  the  ends  of  justice  demand  a  remov- 
al. Here  the  judge  finds  as  a  fact  that 
the  defendants  could  secure  a  fair  trial  in 
said  county.  Such  finding  is  conclusive, 
and,  besides,  the  granting  or  refusal  of 
such  motion  is  not  reviewable.  State  v. 
Duncan,  28  N.  C.  98;  State  v.  Hildreth,  31 
N.  C.  429;  State  v.  Hill,  72  N.  C.  345;  State 
v.  Hall,  73  N.  C.  134;  State  v.  Johnson,  104 
N.  O.  780, 10  S.  E.  Bep.  257. 

2.  After  the  jury  was  impaneled  the  de- 
fendants moved  to  nonsuit  the  plaintiSs 
becausethe  prosecution  bond  was  Improp- 
erly executed.  The  plaintiffs  asked  leaveto 
perfect  the  bond,  which  was  granted,  and 
defendants'  motion  denied.  The  objection 
came  too  late.  Brtttaln  v.  Howell,  19  N. 
C.  107;  Russell  v.  Saunders,  48  N.  C.  432; 
Hughes  v.  Hodges,  94  N.  C.  56. 

3.  After  argument  by  counsel  to  the  jury, 
the  defendants  asked  the  court  to  charge 
the  jury  that  "no  charge  in  the  bill  of  par- 
ticulars against  Terry  is  shown  that  is 
not  paid  in  full  to  plaintilTs,  a»  shown  by 
copies  of  receipts  filed ;  therefore  Terry  is 
not  liable  for  the  debts  of  Ely  "  The 
court  declined  to  give  the  instruction, 
and  charged  the  jury  that  it  was  a 
question  of  fact  for  them,  lu  passing  up 
on  which  they  were  to  be  guided  by  the 
evidence  submitted  to  them.  Had  the 
Judge  granted  the  prayer,  it  would  have 
been  a  palpable  violation  of  the  act  of 
1796,  (Code,  §  413.1)  The  question  of  pay. 
ment  was  an  issue  of  fact  for  the  jury. 

4.  Because  the  court  declined  to  charge, 
as  requested,  that  all  Items  of  charges 
made  by  plaintiffs  more  than  three  years 
before  suit  brought  were  barred  by  the 
statute  of  limitations.  The  trial  was  an 
inquiry  instituted  upon  a  Judgment  by 
default  for  want  of  an  answer  taken  at 
the  previous  term.  It  is  familiar  learning 
that  the  statute  of  limitations  is  not 
available  unless  pleaded,  (Guthrie  y.  Ba- 
con, 107  N.  C.  887, 12  S.  E.  Bep.  204;  Ban- 
dolpb  V.  Randolph,  107  N.  C.  606, 12  S.  £. 
Rep.  874;)  and  this  is  required  by  the  stat- 
ute, (Code,  §  138.)    No  error. 

'This  section  provides  that  "no  Judge,  in  giv- 
ing a  charge  to  the  petit  jury,  either  in  a  oivll  or 
a  criminal  action,  shall  give  an  opinion  whether 
»  fact  is  fully  or  sufficiently  proven,  such  mattw 
being  the  true  office  ud  province  <d  the  taxf." 
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State  v.  Haddock. 

(Supreme  Ccnurt  of  North  Carolina.    Oct  80, 
1891.) 

Dbbtbotino  Rbpotation  of  Innoobrt  Woman 
— Indictment. 
An  Indictment  which,  in  the  language  of 
Code  N.  C.  i  1113,  creating  the  offense,  charges 
that  defendant,  attempting  wantonly  and  mali- 
clousiy  to  inlnre  and  destroy  the  reputation  of  L. 
B.,  an  innocent  and  virtuous  woman,  did,  by 
words  spolien,  declEire,  in  substance,  that  she 
was  an  incontinent  woman.  Is  sufficient,  without 
setting  forth  the  words  by  which  the  attempt 
was  made. 

Criminal  action  tried  before  Whitakrr. 
Judge,  at  the  June  term,  1891,  of  the  superi- 
orcourtuf  Pittcounty.  The  defendant  was 
Indicted  for  attempting  to  injure  and  de- 
stroy the  reputation  of  an  innocent  wo- 
man,  under  section  1113  of  the  Code.  The 
Indictment  wtts  as  follows:  "The  Jurors 
for  the  state  upon  their  oaths  present  that 
8pencer  Haddock,  late  of  the  county  of 
Pitt,  on  the  26th  day  of  May,  In  the  year 
of  our  Lord  one  thousand  eight  hundred 
and  ninety-one,  at  and  In  the  county  of 
Pitt,  attempting,  wantonly  and  malicious- 
ly, to  injure  and  destroy  the  reputation  of 
one  Lany  Booth,  being  an  innocent  and 
Tlrtnous  woman,  did,  by  words  spoken, 
declare,  in  substance,  that  the  said  Lany 
Booth  was  an  incontinent  woman,  against 
the  form  of  the  statute  in  such  case  made 
and  provided,  and  against  the  peace  and 
dignity  of  the  state. "  The  counsel  for  de- 
fendant moved  to  quash  the  bill  of  indict- 
ment, which  motion  was  allowed,  and 
the  state  appealed.    Reversed. 

The  Attorney  General,  for  the  State. 

Davis,  J.,  (after  stating  the  facta.)  By 
section  1118  of  the  Code  it  is  made  a  misde- 
meanor for  any  one  to  "attempt,  in  a  wan- 
ton and  malicious  manner,  to  destroy  the 
reputation  of  an  Innocent  woman,  by 
words  written  or  spoken,  which  amount 
to  a  charge  of  incontinency."  The  defend- 
ant Is  indicted  under  this  section,  end  the 
only  question  presented  for  our  considera- 
tion is,  does  the  indictment  "express  the 
charge  against  the  defendant  in  a  plain, 
intelligible,  and  explicit  manner?"  If  it 
does,  it  Is  BuOicient.  See  Code,  §  1183. 
The  Indictment  follows  the  very  language 
of  the  statntci  but  it  Is  said  that  the  in- 
dictment should  set  forth  the  words 
"spoken,"  and  the  circumstances  under 
which  they  were  spoken,  in  order  to  ena- 
ble the  court  t<i  see  whether  they  amount 
to  a  charge  of  incontinency,  and  to  enable 
the  defendant  to  know  what  be  is  to  an- 
swer. The  charge  is  clearly  and  distinctly 
made.  In  the  very  language  of  the  statute, 
thathe  wantonly  and  maliciously  attempt- 
ed to  injui'e  and  destroy  the  character  of 
Lany  Booth,  an  innocent  and  virtuous 
woman.  Whether  she  is  an  innocent  and 
virtuous  woman,  and  whether  he  has  at- 
tempted, by  words  spoken,  to  injure  and 
destroy  her  character,  are  matters  for 
proof.  It  is  not  necessary  to  set  forth  the 
words  by  which  the  attempt  was  made. 
The  offense  Is  created  by  statute,  and  it  is 
sufficient  If  the  indictment  follows  the 
words  of  the  statute.  State  v.  George,  93 
N.  C.  568,  and  cases  cited.  The  legislature 
has  thought  wise  to  relax  the  stringency 
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of  the  common-law  requirements  In  Indict- 
ments under  which  defendants  frequently 
escape  trial  and  punishment  by  Informali- 
ties and  reflneraentB.  Code,  §  1183,  supra. 
In  the  case  of  State  v.  Edens.  95  N.  C.  693, 
an  indictment,  in  form  precisely  like  this, 
was  before  this  court,  in  which  there  wa« 
a  motion  in  arrest  of  judgment.  That 
was  the  defendant's  appeal,  and  a  new 
trial  was  awarded  because  of  error  in  in- 
strnctlons  to  the  jury  upon  the  evidence, 
but  the  court  refused  to  arrest  the  judg- 
ment. It  Is  true  that  the  form  of  the  In- 
dictment was  not  passed  on;  but  Smith, 
C.  J.,  said:  "We  do  not  find  it  necesHary 
to  pass  upon  the  form  of  the  indictment, 
•  •  "  since  we  propose  to  dispose  of  the 
api;)eal  upon  the  ruling  to  which  the  firs't 
exception  Is  taken,  with  the  remark  that 
similar  forms  of  indictment  have  iM>en 
heretofore  before  this  court,  ana  acted  on 
without  objection,  for  these  alleKcd  de- 
fects. "  State  V.  Edeus,  95  N.  C.  693,  and 
cases  there  cited.  There  is  error.  Let 
this  be  certified. 


aw  N.  c.  ts) 

CoNNiNooiM  et  a/,  y.  Peterson  et  at. 

(Supreme  Court  of  North  Carolina.    Oct  18, 
1891.) 

Dbxds— Ueoistration— What  Cosstitittbs— Fii>- 
iso. 
In  an  action  to  recover  land,  the  issue  was 
as  to  whether  a  certain  deed  was  filed  for  regis- 
tration tiefore  December  SO,  1889,  and  the  deed 
contained  an  indorsement  by  the  register  that  it 
was  "filed  for  registration  at  12  o'dTock  m.,  July 
37,  1889,  subject  to  the  annexed  facts;"  that,  no 
fees  having  been  paid,  it  was  left  open  to  tha 
inspection  of  the  public  until  Decembw  80,  18S9, 
when  t&e  fees  were  paid,  and  it  was  duly  filed 
and  recorded.  The  register  and  others  testified 
that  he  expressly  recused  to  receive  the  deed  till 
the  fees  were  paid.  Meld  that,  under  Code  N. 
C.  {  8654,  which  requires  the  register  to  "indorse 
on  each  deed  In  trust  and  mortgage  the  day  on 
which  it  is  presented  to  him  for  registration, " 
and  section  8758,  which  provides  that  he  shall 
not  be  compelled  to  perform  any  service,  unless 
bis  fee  be  paid  or  tendered,  except  in  criminal 
actions,  it  was  error  to  refuse  to  charge  that,  if 
tlie  Jury  believed  the  evidence,  they  should  find 
that  the  deed  bad  not  been  "filed  for  registra- 
tion" prior  to  December  3U,  1889. 

Appeal  from  superior  court,  Beaofort 
county;  Hbnky  R.  Beya.n,  Judge. 

Action  by  W.  U.  Cunninggiin  and  an- 
other against  W.  H.  Peterson  end  another 
to  recover  land.  The  following  is  so  much 
of  the  case  settled  on  appeal  as  need  be  re- 
ported : 

Plaintiffs  offered  this  evidence:  (1)  A 
deed  from  L.  H.  Cunninggiin  and  wife  to 
W.  H.  Peterson,  dated  July  12. 1891,  and 
recorded  In  Book  72,  p.  228,  register's  office 
of  Beaufort  county.  This  deed  was  re- 
ceived by  the  register  at  10  a.  m..  on  .Tuly 
27, 1889,  and  recorded  July  29, 1889.  This 
deed  conveys  locus  In  quo.  (2)  Mortgage 
from  W.  H.  Peterson  and  wife  to  L.  U. 
Cunnlngglm,  dated  July  27, 1889,  and  re- 
corded in  Book  73,  p.  227,  register's  office 
of  Beaufort  county.  The  original  of  this 
mortgage  Is  attached  to  the  complaint 
herein  aa  a  part  of  the  same.  This  mort- 
gage was  proved  before  B.  F.  Mayo,  a 
Justice  of  the  peace  lor  Beaufort  county, 
on  J  uly  17, 1889,  and  the  privy  examloa- 
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tion  ot  Julia  Peterson  taken  on  July  27, 
1889.  The  clerk  of  the  Buperior  court  o! 
Beaufort  county  placed  hiH  certificate  up- 
on the  Baid  mortgage,  and  ordered  its 
registration.  TTpon  this  mortgage  and 
upon  the  record  is  the  following  indorse- 
ment: "Filed  for  registration  at  12  o'clock 
M.,  July  27,-188a,  subject  to  the  annexed 
facts  Indorsed,  and  registered  in  the  ofilce 
of  the  register  of  deeds  for  Beaufort  Co. 
In  Book  73.  page  227,  January  1,  1890." 
Upon  the  said  mortgage  and  record  is  the 
further  Indorsement:  "This  mortgage 
was  brought  into  thisoflJce  byG.WIlkens, 
clerk  of  the  superior  court,  July  27, 1889. 
No  fees  having  been  paid,  the  same  was 
left  In  the  office,  open  to  the  inspection  of 
the  public,  until  December  30,  1889.  at  10 
A.  M.,  when  H.  H.  Broome  paid  fees,  and 
the  same  was  duly  filed  and  recorded  in 
Book  re,  p. 227, register's  office  of  Heaufort 
county.  M.  F.  Wili.iamsOjN,  Ri'gister. " 
M.  F.  Williamson  testified  :  "  I  am  the  reg- 
ister of  deeds  for  this  county. "  The  origi- 
nal mortgage  was  handed  the  witness, 
and  the  question  asked.  "When  did  you 
fli-Bt  see  this  mortgage"'"  Witness  testi- 
fied: "On  July  26,1888,  Mr.  Bonner  sent 
me  two  mortgages,  of  which  this  is  one." 
Witness  testified  that  "Bonner  stated  in 
the  letter  that  he  wished  me  to  distinctly 
understand  that  he  was  not  responsible  for 
the  fees,  and  that  I  would  have  to  look  to 
Mr.  Cunninsgini  for  them.  I  then  took 
the  mortgages,  and  carried  them  to  the 
clerk;  and  on  July  27, 1889.  the  clerk  car- 
ried them  hack  into  my  office,  and  handed 
me  this  mortgage. "  The  witness  testified 
the  clerk  said  he  would  not  be  responsible 
for  the  fees.  "He  threw  It  down  on  my 
desk.  I  told  him  I  would  not  receive  it. 
I  took  the  paper,  and  put  It  In  a  box 
where  there  were  a  number  ot  others  sent 
for  registration  without  fees.  On  Decem- 
ber 30. 1889,  H.  H.  Broome  paid  the  fees. 
add  I  Immediately  filed  the  paper.  I 
made  the  indorsement  on  the  mortgage, 
December  30, 1889.  I  kep);  this  mortgage 
in  a  separate  box  from  the  one  in  which  I 
keep  deeds  filed  for  registration."  Upon 
crose-ezaminatlon,  witness  testified :  "  The 
clerk  collects  my  fees  sometimes  and  some- 
times he  does  not.  I  receive  instruments 
sometimes  without  tees.  Sometimes  the 
clerk  collects  and  pays  me,  and  at  times 
I  collect  and  pay  the  clerk.  The  box  In 
which  I  put  this  mortgage  is  open  to  the 
public.  Mr.  Jacobsoncame.and  ftold  him 
the  mortgage  was  there.  I  do  not  recollect 
any  other  indorsement  made  by  me  upon 
any  other  instrument."  G.  Wilkens  testi- 
fied: "I  am  clerk  of  the  superior  court 
of  Beaufort  county."  The  question  was 
asked.  "State  what  took  place  when  you 
carried  this  mortgage  in  the  office  of  the 
register  of  deeds.  Answer.  The  register 
brought  me  several  papers  for  probate, 
among  them  two  mortgages  of  Mr.  Cun- 
ninggim,  of  which  this  was  one,  and  also  a 
letter  from  Mr.  Bonner,  in  which  he  stated 
that  he  (Bonner)  would  not  pay  the  fees. 
The  register  told  me  he  would  not  receive 
the  pa  per  without  the  fees,  and  that  I  migb  t 
keep  them  in  my  office.  When  1  probated 
the  other  papers  I  also  probated  these 
mortgages,  and  carried  all  to  the  register 
for  registration.    The  register  objected  to 


receiving  theCunninggim  papers.  I  pointr 
ed  out  to  him  tliat  his  predecessor  used  to 
have  a  box  in  whkh  he  filed  any  papers 
upon  which  the  fees  had  not  been  paid, 
and  that  he  could  put  them  in  tlie  box, 
and  that  Mr.Cunniuggim  would  probably 
write  soon,  and  send  the  fees,  when  he 
could  file  and  register  the  papers.  1  then 
left  him.  I  saw  the  papers  afterwards, 
and,  before  It  was  recorded  on  the  day 
when  Broome  paid  the  fees,  there  was  no 
indorsement  on  it  by  the  register.  I  do 
not  know  what  day  this  was.  I  do  not 
know  when  the  deed  from  Peterson  was- 
recorded."  W.  K.  Jacobaou  testified: 
"  Mrs.  Chapin  Is  my  sister:  The  deed  from 
Peterson  to  her  was  sent  to  me,  with  a 
letter  instructing  me  to  have  the  deed 
registered.  The  next  morning  I  took  the 
deed  over  to  the  register's  office,  and 
while  there  the  subject  of  the  mortgage 
was  brought  up.  The  register  stated  that 
there  was  such  a  mortgage.  I  asked  the 
register  what  he  was  going  to  do,  and 
whether  he  considered  it  filed.  He  said  he 
did  not  consider  it  filed,  as  be  had  no  fees, 
and  he  would  not  register  it  without  the 
fees.  I  did  not  see  the  mortgagi\  1  never 
saw  it  until  after  the  entry  was  made  on 
It. "  The  first  Issue  submitted  to  the  jury 
was  this:  "Was  the  mortgage  from  W. 
H.  Peterson  to  L.  H.  Cunninggim  filed  for 
registration  on  July  27, 1889,  or  any  day 
prior  to  December  28,  1889?"  The  jury 
responded,  "Yes."  The  appellants  re- 
quested the  court  to  instruct  the  jury :  "  If 
you  believe  the  evidence,  [that  above  re- 
cited,] or  any  part  thereof,  you  will  an- 
swer the  first  issue, '  No.' "  The  court  de- 
clined to  give  this  instruction  or  the  sub- 
stance thereof,  and  the  defendants  except- 
ed.   Reversed. 

W.  B.  Rodman  <£  Soa  and  John  B.SwhII, 
for  appellants.  Cbas.  F.  Wamo,  for  ap- 
pellees. 

Mgrrimon,  C.  J.,  {after  stating  the  facta 
as  above.)  We  are  of  opinion  that, in  any 
just  view  of  all  the  evidence  produced  on 
the  trial  bearing  upon  and  pertinent  to 
the  first  issue  submitted  to  the  Jury  as  to 
the  time  when  the  mortgage  deed  men- 
tioned in  the  pleadings  was  delivered  to 
the  register  for  registration,  it  went  to 
prove,  and  only  to  prove,  that  this  deed 
was.  not  so  delivered  to  him  as  required 
by  the  statute  (Code,  §  3654)  prior  to  the 
SUth  day  of  December,  1889,  and  that  the 
court  should  so  have  instructed  the  Jury, 
as  it  was  requested  by  the  appellants  to  ' 
do,  but  which  it  declined  to  do.  The  reg- 
ister and  other  witnesses  examined,  who 
testified  as  to  the  pertinent  facts,  stated, 
in  substance,  that  the  register  .expressly 
refused  to  receive  the  deed  for  registration 
until  bis  fees  were  paid.  It  was  insisted 
on  the  argument  here  that  the  entry  on 
the  deed,  "Filed  for  registration  at  12 
o'clock  M.,  July  27,1889,"  made  by  the  reg 
ister,  was  evidence  to  the  contrary,  and 
that  it  had  technical  meanlug  and  effect, 
because  the  statute  requires  the  register 
to  "indorse  on  each  deed  in  trust  and 
mortgage  the  day  on  which  it  is  presented 
to  him  for  registration. "  But  the  statute 
does  not  make  such  Indorsement  essential 
to  the  validity  of  the  registration.    Metts 
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V.  Bright.  4  Dev.  &  B.  173.  When  made,  it 
Is  prima  fade  true,  but  it  Is  not  conclu- 
sive. In  a  proper  case,  it  would  be  com- 
petent to  Hhow  that  it  was  not  true  in 
fact;  that  by  inadvertence,  mistake,  orfor 
some  fraudulent  purpose,  it  was  not  made 
truly  and  in  accordance  with  the  facts. 
Otherwise  such  Indorsement  might,  in 
some  Instances,  work  wrong  and  injury 
without  remedy.  The  statute  does  not  so 
Intend,  nor  is  there  reason  why  it  should. 
Such  indorsementsraust  alHO  be  taken  and 
treated  as  a  whole,  especially  when  it  ap- 
pears from  its  terms  to  be  explanatory, 
and  to  have  intentionally  a  qualified 
meaning  and  purpose.  In  this  case  the 
indorsement  upon  the  mortgage  was  not 
simply, "  Filed  forreglstratlon  at  12  o'clock 
M..  July  27. 18S9. "  It  went  materially  fur- 
ther, reciting  and  explaining  that  such 
statement  was  made  "subject  to  the  an- 
nexed facts  indorsed,  and  registered  in  the 
office  of  register  of  deeds  for  Beaufort 
county,  in  Book  73,  page  227,  January  1, 
1890.  This  mortgage  was  brought  in  this 
office  for  registration  by  G.  W likens,  clerk 
of  the  superior  court,  July  27, 1889.  Nofees 
having  been  paid,  the  same  was  left  In  the 
office,  open  to  the  inspection  of  the  pub- 
lic, until  December  3o,  1889.  at  10  A.  M.  H. 
H.  Broome  paid  fees,  and  the  same  waaduly 
filed  and  recorded  in  Book  73,  page  227, 
register's  office, Beaufort  county,  January 
1. 1890.  [Signed]  M.  F.  Williamson,  Reg- 
ister."  This  iudorsement  plainly  implies 
that  the  mortgage  was  "filed,"  in  the 
sense  of  presented  for  registration,  on  the 
27th  of  July,  1889;  but  the  register  refused 
to  accept  it  as  delivered  to  him  because 
bis  fees  bad  not  been  paid.  Hence  it  is 
stated  that  it  "was  duly  filed  and  record- 
ed" on  the  30tb  of  December,  1889.  The 
register  intentionally  refused,  as  be  had 
the  right  to  do,  (Code,  §  3758,)i  to  treat 
the  mortgage  as  delivered  to  him  for  reg- 
istration until  his  fees  in  that  respect  had 
been  paid.  His  fees  were  paid  on  the  last- 
mentioned  day,  and  be  then  recognized 
and  treated  themortgage  as  "delivered  to 
him  for  registration."  It  was  then  "de- 
livered, "  in  thesense  of  the  statute.  There 
iB  no  evidence  in  the  indorsement  nor  of 
Any  witness  examined  that  tends  to  prove 
that  it  was  so  "delivered"  on  the27tbof 
July,  1889,  or  at  any  time  prior  to  the  30th 
of  December,  1889.  The  indorsement  is  not 
materially  inconsistent  with  the  evidence 
of  the  register  and  others;  the  latter  only 
recites  the  facts  more  fully  and  in  detail. 
'  The  mere  fact  that  the  mortgage  was  left 
In  the  office  of  the  register,  and  with  his 
knowledge,  did  not  Imply  necessarily  that 
it  was  delivered  tohlm.  It  must  havebeen 
delivered  to  him  In  such  way,  and  with 
such  accompaniments,  as  made  It  his  dutv 
to  receive  It  for  registration.  There  is  ei  ■ 
ror.  The  appellants  are  entitled  to  a  nev 
trial,  and  we  so  adjudge.  To  that  en-I 
the  judgment  must  be  reversed,  and  th ' 
case  disposed  of  according  to  law.  Le 
this  opinion  be  certified  to  the  superio 
court.    It  is  BO  ordered. 

>  Section  8758  provides  that  the  re^rlster  of 
deeds  shall  not  he  compelled  to  perform  any  serv- 
ice, unless  his  fee  shall  be  paid  or  teudered,  ex- 
cept in  criminal  actions. 


Carter  v, 


(IM   N. 
BODNTREE  et  al. 


(N.  C. 

C.    29t 


(Supreme  Court  cf  North  Carolina.    Oct.  IS, 
1891.) 

Settino  Aside  Order  or  Bale  of  Decedent's 
Land  —  Fbaco  —  Fsoobdube  —  Findixos  or 
Facts. 

1.  After  the  termination  of  a  special  proceed- 
ing:, wherein  a  sale  of  a  testator's  lands  was  or- 
dered for  the  payment  of  his  debts,  a  motion  in 
the  cause  is  not  the  proper  remedy  for  settiD^r 
aside  for  fraud  the  orders  directing  the  sale,  but 
this  can  be  done  only  by  an  independent  action. 

2.  But  sach  motion,  if  made  within  a  reason- 
able time,  is  the  proper  remedy  for  setting  the 
orders  aside  for  irregularities;  and  the  fact  that 
the  motion  alleges  fraud  in  addition  to  the  irreg- 
alarities  is  immaterial,  since  such  ail^ations 
will  be  treated  as  surplusage. 

8.  The  failure  of  the  record  to  show  that  the 
court  made  speciUc  findings  of  fact  will  not  in- 
validate its  reversal  of  the  former  orders,  where 
it  does  not  appear  that  findings  were  requested. 

4.  Code  N.-C.  $  217,  provides  ttiat  a  sum- 
mons, if  against  a  minor  under  the  age  of  14 
years,  shall  be  served  on  the  minor  personally, 
and  also  on  his  father,  mother,  or  guardian. 
Held,  that  where,  in  a  special  proceeding  to  sell 
a  testator's  lands  for  the  payment  of  bis  debts, 
service  of  summons  was  had  on  the  mother  of  a 
minor  defendant,  failure  to  serve  him  personally 
was  cured  by  section  387,  which  provides  that  in 
all  civil  actions  and  special  proceedings  pending 
on  the  14th  day  of  March,  1879,  or  thereto'ore  de- 
termined, wherein  any  of  the  defendant&  were 
infants,  on  whom  there  was  no  personal  service 
of  the  summons,  the  proceedings  and  judgments 
shall  be  valid,  except  that  they  may  be  im- 
peached and  set  aside  for  fraud. 

Appeal  from  superior  court,  Hertford 
county ;  Henry  R.  Bryan,  Judge. 

This  is  a  motion  in  a  special  proceeding, 
by  J.  E.  Carter,  administrator,  against 
A.  J.  Rountree  and  another,  to  set  aside, 
for  alleged  Irregularity  and  fraud,  the  or- 
ders directing  a  sale  of  the  land  therein 
specified,  to  make  assets  to  pay  debts  of  a 
testator,  the  proceeding  having  been  de- 
termined before  the  motion  was  made. 
The  court  heard  the  motion,  and  gave 
Judgment  setting  the  orders  complained 
of  aside.  Thnplaintiff  and  defendants  filed 
affidavits  in  support  of  and  against  the 
motion,  but  it  does  not  appear  affirma- 
tively that  the  court  found  the  facts  or 
based  its  judgment  upon  any  finding  of 
fact.  The  appellants  assigned  as  error — 
First,  that  a  motion  in  the  cause  was  not 
a  proper  remedy ;  secondly,  that  the  court 
failed  to  ^nd  the  facts  on  which  its  Judg- 
ment was  based.    Reversed. 

R.  B.  Peebles,  for  appellants.  B.  B.  Win- 
borne,  for  appellee. 

Merrimon,  C.  J.,  {aft«r  stating  the  facta 
as  above.)  Amotion  in  the  cause  is  tbe 
proper  remedy,  whether  the  action  be  end- 
ed or  not,  lor  mere  irregularities  in  the 
course  of  the  action,  and  It  may  be  made 
at  any  time  within  a  retisonable  period. 
This  is  settled  by  many  decisions  of  this 
court.  Williamson  v.  Hartraan.  92  N.  C. 
2:«;  Fowler  v.  Poor,  93  N.  C.  466;  Morris 
V  White,  96  N.  C.  93,  2  S.  E.  Rep.  254; 
bjme  V.  Trice,  90  N.  C.  243. 1  S.  E.  Bep.  480; 
Smith  V.  Fort,  105  N.  C.  452, 10  S.  E.  Rep. 
914;  McLaurin  v.  McLanrin,  106  N.  C.  331, 
10  S.  E.  Rep.  1056;  and  there  are  other 
cases.  It  Is  as  well  settled  that,  pending 
an  action  before  tbe  final  Judgment,  aa  in* 
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terlocutory  order  or  Judgment  may  be  at- 
tacked for  fraud  by  a  motion  or  proceed- 
ing In  tlie  action ;  but  after  the  final  judg- 
ment the  remedy  for  fraud  is  by  an  inde- 
pendent action  brought  for  the  purpose. 
See  the  cases  cited  supra,  and  otlier  cases 
cited  in  Seymour's  Digest,  (7th  Ed.)  p.  2»?1 
et  tieq.  The  motion  iu  this  case  is  made 
in  the  form  of  a  petition  setting  forth 
specifically  the  grounds  thereof.  The 
form  does  not  chanee  or  at  all  affect  its 
nature  and  purpose.  Indeed,  in  some 
cases  of  complication  it  would  be  well  to 
specify  and  set  forth  the  grounds  thereof 
The  motion  is  summary,  and  to  specify 
the  grounds  wotild  give  it  greater  certain- 
ty, and  render  it  more  intelligible.  As  to 
the  alleged  Irregularities  complained  of 
here,  the  motion  in  the  proceeding  1h  the 
appropriate  and  proper  remedy.  Inas- 
mucb  as  the  proceeding  is  ended,  as  to  the 
alleged  fraud,  the  remedy  is  not  by  such 
motion,  but  by  an  Independent  action,  as 
clearly  pointed  out  in  the  cases  cited  su- 

gra.  The  motion  need  not  fail,  however, 
ecause  of  the  allegations  of  fraud.  These 
may  be  treated  as  surplusage,  and  it  may 
be  upheld  as  sufficient  as  to  the  alleged  ir- 
regularities. 

It  does  not  appear  from  the  record  that 
the  court  below  found  the  facts  from  the 
evidence  submitted  to  it  in  support  of  and 
against  the  motion.  It  may  have  done 
BO,  and  probably  did,  without  netting 
forth  its  findings  in  the  record.  It  was 
competent  tor  it  to  omit  entering  them, 
unless  It  had  been  requested  by  a  party  to 
Boset  them  forth,  so  as  to  enable  the  party 
to  take  exception  with  a  view  to  an  ap- 
peal to  this  court.  In  such  case  it  would 
be  the  duty  of  the  court  to  comply  with 
the  request,  and  to  refuse  to  do  so  would 
be  error.  Millhlscr  v.  Balsley,  106  N.  C. 
433,  11  S.  E.  Rep.  314;  Holdeu  v.  Purefoy, 
108  N.  C.  163, 12  S.  E.  Rep.  84K.  It  does  not 
appear  affirmatively  that  the  court  failed 
to  find  the  facts,  nor  did  the  appellants 
request  it  to  enter  its  findings  on  the  rec- 
ord. The  second  exception  cannot,  there- 
fore, be  sustained. 

It  Is  our  duty, however, to  look  through 
the  record  proper,  and  to  see  whether  it 
warrants  the  judgment  appealed  from,  al- 
though no  exception  appears.  Thornton 
T.  Brady.  100  N.  C.  38.  5  S.  E.  Rep.  910; 
Bush  T.  Hall,  93  N.  C.  82;  and  other  like 
cases.  We  have  examined  the  record,  and 
are  of  opinion  that  it  does  not.  The  evi- 
dence produced  tended  to  prove  that  the 
order  of-saie  and  the  sale  of  the  land  com- 
plained of  were  fraudulent,  and  the  court 
may  have  founded  its  judgment  upon  the 
ground  that  they  were  so.  That  it  did, 
does  not,  however,  appear.  If  it  did,  the^ 
judgment  was  not  warranted,  because  the 
orders  complained  of  could  not  be  at- 
tacked for  fraud  by  a  motion  in  the  cause. 
The  court  ought  not  to  have  received  evi- 
dence of  such  fraud,  nor  ought  it  to  have 
based  its  judgment  upon  such  ground.  As 
we  have  seen,  the  orders  could  be  attacked 
for  fraud,  only  by  an  Independent  action. 
Judgments  may  be  void,  irregular,  or  er- 
roneous. A  void  judgment  is  one  that  has 
merely  semblance,  without  some  essential 


e'ement  or  elements,  aa  where  the  court 
purporting  to  render  it  has  not  jurisdic- 
tion. An  irregular  judgment  is  one  en- 
tered contrary  to  the  course  of  the  court. 
— contrary  to  the  method  of  procedure 
and  practice  under  it  allowed  by  law  in 
some  material  respect;  as  if  the  court 
gave  judgment  without  the  intervention 
of  a  jury,  in  a  case  where,  the  party  com- 
plaining was  entitled  to  a  jury  trial,  and 
did  not  waive  his  right  to  the  same.  Vass 
V  Association,  91  N.  C.  65;  McKee  v.  An- 
gel, 90  N.  C.  60.  An  erroneous  judgment  is 
one  rendered  contrary  to  law.  The  latter 
cannot  be  attacked  collaterally  at  all,  but 
it  must  remain,  and  have  effect,  until  by 
appeal  to  a  court  of  errors  it  shall  be  re- 
versed or  modified.  An  irregular  judg- 
ment may  olrdinarlly  and  generally  be  set 
aside  by  a  motion  for  the  purpose  in  the 
action.  This  is  so,  because  in  such  case 
the  judgment  was  entered  contrary  to  the 
coarse  of  the  court,  by  inadvertence,  mis- 
take, or  the  like.  A  void  judgment  is 
without  life  or  force,  and  the  court  will 
quash  it  on  motion,  or  ex  niero  motu. 
Indeed,  when  it  appears  to  be  void,  it  may 
and  will  be  ignored  everywhere,  and  treat- 
ed as  a  mere  nullity.  In  this  case  the 
court  bad  jurisdiction  of  the  parties  and 
the  subject-matter  of  the  proceeding.  The 
defendant  was  a  minor,  and  there  was  no 
service  of  the  summons  upon  him  person- 
ally, but  service  thereof  was  made  upon 
bis  mother,  as  allowed  by  the  statute. 
(Code,  S  217  ;)i  and  a  guardian  ad  litem 
was  appointed  for  him,  who  filed  an  an- 
swer for  the  Infant  defendant.  The  record 
shows  that  the  order  of  sale  was  entered, 
the  land  was  uold,  and  the  sale  confirmed. 
Regularly,  the  infant  defendant  ought  to 
have  been  served  personally  with  process. 
The  land  specified  in  the  petition  was  not 
very  definitely  described,  but  it  was  desig- 
nated so  as  to  be  ascertained,  and  the  re- 
port of  the  commissioner  who  sold  it  de- 
scribed it  with  more  definiteness.  Grant- 
ing that  there  was  irregularity,  in  that 
the  summons  was  not  served  upon  the  in- 
fant defendant  personally,  the  same  was 
cured  by  the  statute.  Code,  §  387 ;»  Stan- 
clll  V.  Gay,  92  N.  C.  464 ;  Gates  v.  Pickett, 
97  N.  C.  21, 1  S.  E.  Rep.  763.  •  We  are  clear- 
ly of  opinion  that  there  was  not  such  ir- 
regularity as  warranted  the  judgment  set- 
ting the  order  complained  of  aside.  It 
may  be  that  these  orders  were  tainted 
with  fraud,  but,  as  we  have  seen,  the  rem- 
edy for  that  is  by  an  independent  action. 
There  is  error.  The  judgment  must  be  re- 
versed, and  the  motion  in  the  cause  denied. 
Tn  that  end  let  this  opinion  be  certified  to 
the  superior  court.    It  is  so  ordered. 

■  Code  N.  C.  %  217,  provides  that  a  sammons,  if 
against  a  minor  under  the  age  of  14  years,  shall 
be  served  on  the  minor  personally,  and  also  on 
his  father,  mother,  or  guardian. 

'  Section  387  provides  that.  In  all  civil  actions 
and  special  proceedings  pending  on  the  14th  day 
of  March,  1879,  or  theretofore  determined,  where- 
in any  of  the  defendants  were  infants,  on  whom 
there  was  no  personal  service  of  the  sammons, 
the  proceedings  and  judgments  shall  be  valid, 
except  that  they  may  be  impeached  and  set  aside 
for  fraud. 
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Grant  et  al.  v.  Harrbll  et  al. 


(Supreme  Court  of  North  Carolina. 
1891.) 


Oct  13, 


Bbttino  Asidb  Judombnt— Procbouhb. 
An  Independent  action  is  not  the  proper 
remedy  for  setting  aside  a  judgment,  entered  in 
a  special  proceeding,  on  the  ground  that  a  sum- 
mons, necessary  to  give  the  court  jurisdiction, 
was  not  served;  but  relief  can  be  obtained  only 
by  a  motion  in  the  cause. 

Appeal  from  Buperior  court,  Northamp- 
ton county  .  Henuy  G.  Connor,  Judge. 

Action  by  James  W.  Grant  against  Paul 
Harreil.  la  a  special  proceeding  speclfli^d 
in  the  complaint  in  this  action,  it  appears 
by  the  return  of  the  summons  in  that  pro- 
ceeding that  the  same  was  duly  served 
upon  the  defendants  therein  named; 
whereas  in  fact,  as  the  plaintiffs  allege, 
that  summons  never  was  served.  In  that 
special  proceeding  a  final  judgment  was 
entered,  of  which  the  plaintiffs  complain, 
and  the  purpose  of  this  action  is  to  have 
the  same  set  aside  and  declared  void,  up- 
on the  ground  that  the  summons  men- 
tioned was  never  served,  and  hence  the 
court  bad  no  jurisdiction  of  the  parties 
named  therein  as  defendants.  The  court 
below,  "being  of  opinion  that  a  motion  In 
the  cause  is  the  proper  remedy  for  the 
plaintiffs'  alleged  grievance, "  ga  ve  judg- 
ment dismissing  the  action,  and  both 
parties,  having  excepted,  appealed  to  this 
eoiirt. 

Thos.  W.  Mason  and  R.  B.  Peebles,  for 
plaintiffs.  Robt.  O.  Burton,  for  defend- 
ants. 

MER«iMoy,C.  J.,  (after  stattngthe  facts.) 
In  view  of  a  multitude  of  decisions  of  this 
court  It  is  too  clear  to  admit  of  serious 
question  that  the  court  properly  dismissed 
the  action  upon  the  ground  that  the  plain- 
tiffs' remedy  is  by  a  motion  in  the  cause. 
Carter  ▼.  Rountree,  13  S.  E.  Kep.  716,  (de- 
cided at  this  term.)    Judgment  affirmed. 

Merrimon,  C.  J.  This,  the  defendants' 
appeal,  is  in  effect  disposed  of  by  what  we 
have  said  at  the  present  term  in  the  plain- 
tiffs' appeal,  in  the  same  case.  Judgment 
affirmed. 


(109  N.  c.  m) 

Statb  t.  Flowers. 

(Supreme  Court  of  Korth  CaroUiM.    Oct.  27, 

1891.) 

Peiuurt—Isdictmbnt— Justices  or  thb  Feaob— 
Jurisdiction  ik  Criminal  Cases. 

1.  Under  Acts  N.  C.  1889,  c.  88,  prescribinfr 
a  form  for  indictments  for  perjury,  and  requir- 
ing them  to  state  the  court  In  which  the  perjury 
was  committed,  It  is  not  error,  in  an  indictment 
for  perjury  committed  et  a  trial  in  a  justice's 
court,  to  give,  in  addition  to  the  name  of  tbe 
court,  the  names  of  the  justices  who  sat  at  the 
trial. 

2.  An  indictment  for  perjury  under  Acts  N. 
C.  1889,  c.  83,  which  fails  to  allege  that  defend- 
ant knew  the  false  statement  alleged  to  have 
been  made  by  him  to  be  false,  or  that  he  was  Ig- 
norant whether  or  not  the  statement  was  true.  Is 
defective,  since  the  act  specially  requires  such 
allegations;  but  such  defect  is  not  ground  for 
quashing  tbe  indictment,  the  proper  action  l>eing 
for  the  court  to  hold  the  prisoner,  and  permit 
the  solicitor  to  send  a  new  bill  curing  the  defect. 

S.  Code  N.  C.  §  1159,  authorizing  two  justices 
of  tbe  peace  to  sit  together  in  criminal  proceed- 


ings, and  giving  them  the  same  powers  and  du- 
ties as  are  given  to  any  justice  sitting  alone,  wa» 
authorized  by  Const.  N.  C.  art.  i,  il'i,  empower- 
ing the  ^neral  assembly  to  allot  and  distributo 
the  judicial  power  and  jurisdiction  which  doe» 
not  pertain  to  the  supreme  court  in  such  mannear 
as  they  may  deem  best 

Appeal  from  superior  court,  Wake  coan- 
ty;  Spier  Wuitaker,  Judge. 

Indictment  of  D.  L.  Flowers  for  perjury. 
Defendant's  motion  to  quash  the  indict- 
ment was  allowed,  and  tbe  state  appeals. 
Reversed. 

Tbe  A  ttomey  General,  for  the  State.  F. 
H.  Busbee,  tor  appellee. 

Clark,  J.  The  Indictment  is  drawn  un- 
der chapter  83,  Acts  1889,  which  provides 
a  simple  form  of  Indictment  for  perjury. 
A  motion  to  quash  below  was  allowed, 
which  action  defendant's  counsel  seeks  to 
sustain  on  the  ground  that  the  Indictment 
charges  the  perjnr.v  to  have  been  commit- 
ted upon  the  trial  of  an  action  "In  the 
court  of  Robert  Sanders  and  W.  R. 
Cbrech,  Justices  of  the  peace"  In  and  tor 
said  county,  acting  and  sitting  together, 
etc.  We  fall  to  see  the  force  of  the  objec- 
tion. If  the  names  of  thejustices  had  been 
left  out,  the  charge  of  the  commission  ut 
the  perjury  "In  a  court  of  a  justice  of  the 
peace''  wouldhave  been  a  compliance  with 
the  statute.  The  addition  of  the  names 
of  the  justices  could  not  possibly  prejudice 
tbe  defendant  in  any  manner,  and  really 
gave  him  additional  information.  Indeed, 
it  is  probably  better,  and  certainly  is  fairer 
to  tbe  defendant,  that,  when  the  perjury 
is  alleged  to  have  been  committed  on  a 
trial  before  a  justice,  the  name  of  such  jus- 
tice sliould  be  charged.  At  the  most, 
though  the  names  of  tbe  justices  were  not 
required  to  be  charged,  their  use  was  mere 
harmless  surplusage. 

Nor  can  there  be  more  force  in  the  arga> 
ment  that  a  court  of  two  justices  of  the 
peace  is  a  tribunal  unknown  to  our  consti- 
tution. Code,  §  1159,  authorizes  two  jus- 
tices to  sit  together  in  criminal  proceed- 
ings, and  gives  tbem  tbe  same  "powers 
and  duties"  as  are  given  to  any  justice 
sitting  alone.  Tbeconstitutiou,art.4,§  12. 
empowers  the  general  assembly  to  "«Ulot 
and  distribute"  the  judicial  power  and  ja- 
risdiction  which  does  not  pertain  to  the 
supreme  court  "in  such  manner  as  they 
may  deem  best. "  It  was  therefore  com- 
petent for  the  legislature  to  thos  bestow 
tbe  "powers  and  duties"  mentioned  on 
two  justices,  as  In  like  manner  they  have 
bestowed  prescribed  powers  and  duties 
on  three  or  five  justices  by  the  title  of  In- 
ferior courts,  or  on  one  judge  In  a  criminal 
court.  It  sufficiently  appears  in  the  in- 
dictment that  the  action  In  which  the  per- 
jury is  alleged  to  have  been  committed 
was  a  criminal  proceeding,  and  of  such  the 
two  justices,  "acting  and  sitting  to- 
gether," as  charged  in  the  indictment,  bad 
as  full  jurisdiction  as  one  justice  sitting 
alone. 

Toquash  the  indictment  for  the  harmless 
and  really  advisable  addition  of  thenames 
of  the  justices  would  contravene  the  ex- 
plicit prohibition  contained  In  Code,  §  118S, 
that  no  criminal  proceeding,  whether  "by 
warrant,  Indictment,  information,  or  im- 
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peachment,"  shall  be  "qnasbed,  or  Judg- 
ment etayed,  by  reason  of  auyinrormality 
or  reflnement.  It  in  the  bill  or  proceeding 
aoffldent  matter  appears  to  enable  the 
court  to  proceed  to  judgment."  State  v. 
Burke.  lOS  N.  C.  750,  12  S.  E.  Rep.  1000; 
State  V.  Haddock,  (at  this  term.)  18  S. 
E.  Rep.  714.  The  form  of  indictment  pro- 
Tided  by  the  act  lo  question  has  been 
snstalned  by  this  court  in  State  v. 
Gates.  107  N.  C.  832, 12  S.  E.  Rep.  819,  and 
State  ▼.  Peters,  107  N.  C.  876, 12  S.  E.  Rep. 
74.  The  effect  of  the  act  is  not  to  change 
in  any  respect  the  constituent  elements  of 
perjury,  nor  the  nature  or  mode  of  proof, 
it  only  relieves  the  state  from  charging  in 
the  Indictment  the  details,  or  rather  the 
definition,  of  the  offense,  and  makes  it 
sufficient  to  allege  that  the  defendant  un- 
lawfully committed  perjury,  charging  the 
name  of  the  action  and  of  the  court  in 
which  committed,  setting  out  the  matter 
alleged  to  have  been  falsely  sworn,  and 
averring,  further,  that  the  defendant  knew 
such  statement  to  be  false,  or  that  he  was 
ignorant  whether  or  not  it  was  true.  Up- 
on an  inspection  of  the  record,  we  find 
that  the  indictment  is  in  fact  defective,  in 
that  it  does  not,  as  required  by  said  act, 
(1889,  c.  83,)  allege  either  that  the  defend- 
ant "knew  said  statement  to  be  false," 
or  that  be  was  "ignorant  whether  or 
not  said  statement  was  true. "  But  such 
defect  would  not  warrant  the  court  bA- 
low  in  quashing  the  indictment.  In  State 
V.  Colbert,  76  N.  C.  868,  which  was  an  in- 
dictment for  perjury,  the  court  say, 
<Rbade,  J.:)  "Quashing  Indictments  Is 
not  favored.  It  releases  recognizances, 
and  sets  the  defendant  at  large  where  it 
may  be  he  ought  to  be  held  to  answer  up- 
on a  better  Indictment,"  though  "allowa- 
ble, "  he  goes  on  to  say,  **  where  It  will  put 
an  end  to  the  prosecution  altogether,  and 
advisable  where  It  appears  that  the  court 
has  not  Jurisdiction,  or  where  the  matter 
charged  is  not  indictable   in  any   form. 

•  •  •  It  is  therefore  a  general  rule  that 
no  indictment  which  charges  the  higher 
oBenses,  as  treason  or  felony,  or  those 
crimes  which  immediately  affect  the  public 
at  large,  as  perjury,  forg^ery,  etc.,  will  be 
thus  summarily  dealt  with.  •  •  •  The 
example  Is  a  bad  one.  and  the  effect  upon 
the  public  injurious,  to  allow  the  defend- 
ant   to   escape    upon    matters    of   form. 

•  •  •  The  indictment  is  very  informal, 
and  probably  no  judgment  could  be  pro- 
nounced; but  still  the  court  had  jurisdic- 
tion, and  the  matter  intended  to  be 
charged  Is  a  crime  which  greatly  concerns 
the  i>ublic,  and  therefore  the  defendant 
ought  to  have  been  held  and  tried  upon  a 
sufficient  indictment.  •  •  •  There  was 
abundant  cause  for  his  honor's  declaring 
the  indictment  informal  and  insufficient, 
but  not  for  quashing."  We  have  quoted 
at  some  length  from  the  eminent  judge 
who  was  easily  master  of  his  profession, 

'  as  be  states  clearly  the  reasons  which  gov- 
ern the  administration  of  justice  In  such 
cases.  This  case  is  cited  and  approved  by 
AsHR.  J..  In  State  v.  Knight,  84  N.  C.  789, 
In  which,  though  the  supreme  court  ar- 
rests the  judgment,  it  is  held  thatthecourt 
below  properly  refused  to  quash.  To  the 
4ume  effect  are  the  best  authorities.    State 


V.  Harper,  94  N.C.  936;  2  Hawk.  P.C.  c.  25 
S  146;  I  Chit.  Crim.  Law,  800;  1  Bisb. 
Crim.  Proc.  §  462;  Whart.  Crim.  PI.  386, 
887;  Archb.  Crim.  PI.  66;  Rex  v.  Helton,  I 
Salk.  872.  Indeed,  quashing  an  indict- 
ment, however  defective,  Is  never  a  matter 
of  right.  "The  Judges  are  in  no  case 
bound,  ex  debito  Jnatitim,  to  quasli  an  in- 
dictment, but  may  oblige  the  defendant 
either  to  plead  or  demur  to  it ;  and  this 
They  generally  do,  where  it  is  for  a  crime 
of  an  enormous  or  public  nature,  as  per- 
jury, forgery,  and  like  offenses. "  2  Hawk. 
P.  C.  c.  25,  S  146.  In  such  cases,  if  the  bill 
is  defective,  the  court  does  not  qunsh,  but 
holds  the  prisoner,  and  permits  the  solicit- 
or to  send  a  new  bill. 

We  are  not  inadvertent  to  the  fact  that 
this  action  was  removed  from  another 
county,  and  though  the  record  does  not 
state  that  the  plea  of  not  guilty  was  en- 
tered, presumably  such  was  the  case,  as  in 
criminal  actions  an  order  of  removal  can 
only  be  made  after  Issue  joined.  State  v. 
Reid,  1  Dev.  &  6.877;  State  v.Swepson,  81 
N.  C.  6n;  State  v.  Haywood,  94  N.  C.  847. 
But  it  is,  in  the  present  instance,  immate- 
rial, for  though,  after  issue  Joined,  it  is  too 
late  for  tbedefendant,asa matter  of  right, 
to  move  to  quash,  the  court  in  its  discre- 
tion can  permit  the  motion  (in  proper 
cases)  to  be  made.  State  v.  Eason,  70  N. 
C.  88;  State  v.  Miller.  100  N.  C.  548,  6  S.  E. 
Rep.  925;  State  v.  Sheppard,  97  N.  C.  401. 
1  S.  E.  Rep.  879. 

There  was  error  in  qnasblng  the  indict- 
ment, and  this  must  be  certified,  that  fur- 
ther proceedings  may  be  bad  according  to 
law.  The  solicitor  can, if  so  advised,  send 
a  better  bill  curing  the  defect  above  point- 
ed out.    State  v.  Colbert,  supra.   Error. 

— —  aO»  N.  C.  860) 

Statb  v.  Roanoke  Railroad  A  Lou- 
BBB  Co. 

(Supreme  Cmiirt  of  North  Carolina.    Oct.  18, 
1891.) 

OBSTRVonse  Hiobwat  —  Variaxok  —  Railbo.id 

CbOBSINO — ^AXBIST  OP  JODaKKTr. 

1.  An  indictment  against  a  ndlroad  company 
charged  it  with  obstructing  a  public  highway  by 
placing  in  atad  across  the  Ugbway  certain  planlc. 
The  evidence  showed  tliat  the  company's  road 
where  it  crossed  the  highway  was  about  10  inches 
above  the  highway,  and  that  one  of  the  planks  used 
to  raise  the  highway  to  a  level  with  the  railroad 
had  slid  down,  leaving  a  hole  atiout  eight  inches 
deep.    Held,  Uiat  the  variance  was  tetal. 

3.  Code  N.  0.  SI  1710,  1957,  par.  5,  provide 
that  where  a  railrMd  crosses  a  highway  it  most 
do  so  in  a  way  not  to  impede  pablio  travel,  and 
that  the  company  must  restore  the  crossing  to 
such  a  state  as  not  to  nnneoessarily  impair  its 
usefulness,  field,  that  the  company  may  use 
plank  in  restoring  a  highway  to  a  level  with  the 
railroad  at  one  of  its  crossings. 

3.  Where  the  indictment  did  not  show  in 
what  way  the  plank  was  misused  .or  misapplied 
at  the  crossing,  or  that  defendant  allowed  the 
plank  to  become  oat  of  repair,  and  in  such  im- 
proper condition  as  to  ol>struct  the  highway,  it 
failed  to  appropriately  cliarge  a  nuisance. 

4.  Though  a  motion  in  arrest  of  jodgment 
was  not  made  in  the  court  below,  the  sapreme 
court  of  North  Carolina  will  entertain  such  a  mo- 
tion when  the  whole  record  is  before  the  ooort, 
and  it  appears  that  the  Judgment  was  unwar- 
ranted. 

Appeal  from  superior  court,  Beaolort 
county ;  Henbt  R.  Bbtan,  Judge. 
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Prosecution  against  the  Roanoke  Rail- 
road &  Tjumber  Company  for  obBtructing 
a  publlchlghway.  The  Indictment  charges 
"that  he  unlawfully  and  willfully  did  ob- 
struct said  public  road  by  placing  in  and 
across  it  certain  plank  where  the  road  of 
said  corporation  (the  defendant)  crossed 
the  Bald  public  road,  so  that  the  good  cit- 
izens of  the.  state  could  not  nur  cannot 
now  cross  and  recross  over  said  public 
road  with  their  teams,  as  they  were  ac- 
customed to  pass  and  repass,  and  so  con- 
tinues to  impede  and  obstruct  said  road,  to 
the  common  nuisance, "  etc.  The  defend- 
ant pleaded  not  guilty.  On  the  trial,  but 
one  witness  was  examined,  and  the 
material  parts  of  his  testimony  were  that 
"the  defendant's  road  crosses  this  public 
road.  The  company  did  not  have  enough 
plank.  It  was  elevated  8  or  10  inches 
above  the  public  road.  Between  thetrack 
of  the  defendant's  road  and  the  platform 
which  sloped  to  the  track  was  a  hole. 
This  hole  was  8  to  10  tciches  deep  from  top 
to  bottom.  It  was  not  safe  for  teams.  I 
think  the  elevation  above  the  public  road 
was  8  or  10  Inches;  might  have  been  less. 
The  hole  was  on  the  north  side  of  defend- 
ant's road.  The  hole  was  there  about 
April  or  May,  1890.  Theplank  had  slipped 
down,  leaving  the  bole.  The  plank  was 
well  up  to  the  railroad  when  1  first  saw 
It.  The  lumber  road  was  not  down  there 
more  than  twn  or  three  months  before  I 
saw  it.  It  was  there  some  time  before 
there  was  any  hole.  The  hole  was  as 
much  as  (our  inches  wide. "  There  was  a 
verdict  of  guilty,  and  judgment  for  the 
state.  The  defendant,  having  excepted, 
appealed  to  this  court.    Reversed. 

John  H.  Small,  for  appellant.  The  At- 
torney  General  and  C.  F.  Warmu,  for  the 
State. 

Merrimon,  C.  J.,  (after  stating  tbe  facts.) 
Accepting  the  evidence  of  the  single  wit- 
ness for  the  state  as  true,  there  was  a 
substantial  variance  between  tbe  charge 
as  laid  and  the  proof.  The  charge 
was  the  obstruction  of  the  public  road 
mentioned  "by  placing  in  and  across  it 
certain  plank"  at  the  place  specified.  The 
proof  was,  in  substance,  that  a  dangerous 
hole  in  the  crossing  was  permitted  to  be 
and  continued  for  a  week  or  two,  occa- 
sioned by  the  alipplng  down  of  a  plank 
from  its  place.  Tbe  constituent  tacts 
charged  were  widely  different  in  their  sub- 
stance and  meaning  from  those  ptoven. 
The  Indictment  charged  oneoBense;  that 
proven  was  In  substance,  as  to  the  con- 
stituent facts,  a  distinct  and  different  one. 
In  such  case,  the  court  should  direct  the 
jury  to  render  a  verdict  of  not  guilty. 

We  are  further  of  opinion thatno  offense 
is  sufficiently  charged  In  tbe  Indictment. 
Tbe  defendant  is  a  railroad  company,  and 
constructed  its  railroad  across  the  public 
road  specified  in  the  indictment.  This  it 
had  tbe  right  to  do  in  such  way  and  man- 
ner "as  not  to  impede  the  passage  or 
transportation  of  persons  or  property 
along  the  same, "  restoring  such  road  so 
crossed  "to  Its  former  state,  or  to  such 
state  as  not  unnecessarily  to  have  im- 
paired its  usefulness."  Code,  §§  1710,1957, 
par.  5.     In   constructing   such   crossing. 


It  might  appropriately  and  reasonably 
use  plank,  timber,  earth,  etc.,  to  make 
the  same  such  as  the  statute  allows  and 
intends,  and  as  the  public  ease,  conven- 
ience, and  safety  require.  It  might  law- 
fully use  such  things  in  forming  and  secur- 
ing the  incline  on  each  side  of  the  railroad 
track  BO  as  to  provide  an  easy  and  nafe 
pass  way  across  it  for  carriages,  wagons, 
horses,  etc. 

It  was  not.  therefore,  unlawful  per  se  for 
the  defendant  to  use  plank  about  the 
crossing  in  question.  Hence  the  indict- 
ment ought  to  charge  appropriately  the 
misuse  or  misapplication  of  the  plank  in 
placing  it  across  the  public  road  at  and 
about  tbe  crossing  in  such  way  and  man- 
ner as  to  constitute  the  offense  of  olistruct- 
iuR  the  public  road,  or  that  the  same  was 
allowed  by  the  defendant  to  become  ruin- 
ous, out  of  repair,  and  in  such  unlawful 
condition  as  to  constltnte  the  offense. 
The  materialfacta  should  be  charged  with 
such  fullness  as  to  show  the  complete  of- 
fense. In  this  case  the  offense  is  not  so 
charged.  Indeed,  no  offense  Is  sufficiently 
charged.  How  the  plank  was  misused 
or  misapplied  at  the  crossing  does  not  ap- 
pear, nor  Is  It  charged  that  the  defendant 
suffered  It  to  become  ruinous,  out  of  re- 
pair, and  in  such  impropercondition  as  to 
obstruct  the  public  road.  The  court 
ought,  therefore,  to  have  quashed  the  in- 
dictment before  tbe  defendant  pleaded ; 
or,  failing  to  do  that,  it  should,  after  ver- 
dict, have  arrested  the  judgment.  Tbe 
counsel  of  the  defendant  in  this  court  in- 
sists that  the  judgment  of  thecourt  below 
should  be  reversed,  and  judgment  there 
arrested.  We  are  of  that  opinion,  and  so 
direct.  The  court  seeing  the  whole  rec- 
ord. Including  tbe  Indictment,  should 
have  entered  such  judgment  as  in  law 
ought  to  have  been  rendered  thereon. 
That  it  did  not  is  error. 

Although  a  motioninarrestof  judgment 
was  not  made  In  the  court  below,  it  may 
be  made  here,  because  this  court  sees  the 
whole  record,  and  takes  notice  of  errors 
appearing  in  the  record  proper,  though 
not  regularly  assigned  in  the  court  below. 
It  must  appear  from  the  record  that,  in 
some  aspect  of  It,  tbe  judgment  rendered 
Is  warranted.  Here  It  does  not  appear 
thai:  any  offense  is  charged.  The  trial  and 
verdict  were  Immaterial  and  nugatory. 
There  Is  error.  Let  this  opinion  be  certi- 
fied to  thesupertorcourtaccordlngtolaw. 

It  is  so  ordered. 


ao»  N.  c.  6) 

Hurdle  v.  Stallinqs. 

(Supreme  Court  <if  North  CaroUna.   Oct.  18, 
1891.) 

Sbttino  Asidb  Awabd.  —  Failcrb  to  Rbcbitb 
evidbnob. 
By  the  terms  of  a  submission  of  a  contro- 
versy relating  to  party  lines,  the  arbitrators  were 
to  settle  the  lines  between  plaintiff  and  defend- 
ant, and  all  matters  of  difference  in  relation 
thereto.  Plaintiff  offered  in  evidence  certain 
deeds  and  plats  for  the  purpose  of  showing  his 
lines.  Held,  that  the  award  shonld  l>e  set  aside 
for  the  refusal  of  the  arbitrators  to  consider  such 
evidence. 

Appeal  from  stiperior  court,  Perquimans 
county ;  Henry  R.  Bbyan,  Judge. 
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Controversy  between  Binhard  Hurdle, 
plaintiB,  and  Reuben  Stalling,  defendant, 
to  settle  party  lines.  The  matter  was 
BDbmltted  to  arbitration,  and  an  award 
was  had  for  defendant.  . Plaintiff  moved 
to  set  aside  the  award,  and  from  an  or- 
der of  the  cuart  denying  the  motion  be 
appeals.    Reversed. 

F.  Picard.  for  appellant. 

Shepherd,  J.  By  consent  of  the  parties 
it  was  ordered  by  the  preulding  judge  that 
the  award  of  the  arbitrators  should  be  a 
rale  nf  the  conrt.  The  terms  of  the  sub- 
mission were  that  the  arbitrators  were  to 
"go  upon  the  land  in  controversy,  and  set- 
tle the  lines  between  the  lands  of  the  plain- 
tiff and  the  defendant,  and  settle  all  mat- 
ters of  difference  in  relation  thereto."  It 
appears  from  the  nncontroverted  testi- 
mony of  the  plaintiff  and  the  witness  Har- 
rell  that,  when  the  arbitraturs  met,  the 
plaintiff  o0.;red  his  deeds,  plats,  etc.,  re- 
lating to  the  lands  in  controversy,  and 
that  the  arbitrators  refused  to  receive  or 
examine  them.  Harrell  also  states  that 
the  evidence  was  offered  for  the  purpose  of 
fixing  the  lines,  and,  none  of  this  testi- 
mony being  disputed,  we  must  assume 
that  the  pai>er8  offered  were  relevant  to 
the  qaestlons  which  were  about  to  be 
passed  upon.  The  settlement  of  contro- 
versies by  arbitration  in  looked  upon  with 
great  favor  by  the  courts,  and,  ordinarily, 
U  the  award  be  within  the  power  of  the 
arbitrators,  "and  unaffected  by  fraud, 
mistake,  or  Irregularity,  the  Judge  has  no 
power  over  It,  except  to  make  it  a  rule 
of  court,  and  enforce  it  according  to  the 
course  of  the  court."  Lusk  v  Clayton,  70 
N.  C.  184.  Even  where  they  decide  errone- 
ously, the  error  will  not  vitiate  the  award 
"unless  it  appears  that  the  arbitrators 
Intended  to  decide  according  to  law," 
(JoneH  V.  Frazier,  1  Hawks,  879;)  and  It  is 
said  by  Shaw,  C.  J.,  in  Water-PowerCo.  v. 
Gray,  6  Mete.  (Mass.)  131,  that,  "as  inci- 
dent to  the  decision  of  the  questions  of 
fact,  [the  arbitrators]  have  power  to  de- 
cide ail  questions  as  to  the  admission  and 
rejection  of  evidence,  as  well  as  the  credit 
due  to  evidence,  and  the  inferences  of  fact 
to  be  drawn  from  it."  So,  also,  arbitra- 
tors have  some  power  within  their  discre- 
tion to  determine  how  much  evidence  they 
will  hear,  (Mckalls  v.  Warren,  6  Q.  B.  615, 
per  Lord  Denman.  C.  J.,)  but  it  is  their 
general  duty  to  bear  all  evidence  material 
to  the  case  which  is  offered,  (Morse,  Arb. 
142;)  and  Russell,  in  his  work  on  Arbi- 
tration, (3d  Ed.  178.)  says  that  "declining 
to  receive  evidence  on  any  matter  is,  under 
ordinary  circumstances,  a  delicate  step  to 
take;  for  the  refusal  to  receive  proof 
where  proof  is  necessary  is  fatal  to  the 
award. ^  In  this  case  the  arbitrators 
were  to  settle  the  lines  between  the  par- 
ties and  all  matters  of  difference  In  rela- 
tion thereto.  The  evidence,  according  to 
the  affidavits  of  the  plaintiff,  wa^  offered 
for  that  purpose,  and  there  is  no  attempt 
whatever  to  show  that  it  was  immaterial. 
Without  undertaking  to  lay  down  any 
rule,  beyond  the  general  principles  indicat- 
ed, as  to  how  far  arbitrators  may  go  In 
the  rejection  of  testimony,  we  are  clearly 
of  the  opinion  that  they  have  no  power 
T.13&B.no.29— 46 


to  arbitrarily  decline  to  receive  or  examine 
any  testimony  whatever.  For  this  reason 
we  think  that  the  award  should  have  been 
set  aside.    Error. 

(109  N.  C.  10) 

HOHNTHALL  et  al.  V.  BURWELL  Ct  «/. 

{Supreme  Court  of  North  Carolina.    Oct  20, 
1891.) 

LnR  or  Cbattbl  Hortoaob— Rbhovai.  of  Fbop- 
EBTT  70  Another  State. 
FlaintllEs  held  a  chattel  mortgage  on  cer- 
tain horses  and  other  i>ersonal  property,  which 
were  in  the  possession  of  the  mortgagor,  in 
North  Carolina.  The  mortgage  was  daly  record- 
ed In  the  county  where  the  property  was  situated, 
and  also  in  the  coanty  where  the  mortgagor  resid- 
ed. While  the  mortgage  debt  was  unpaid,  the 
mortgagor  took  the  property  Into  Virginia,  where 
It  was  seized  and  sold  on  attachment  by  defend- 
ants, who  were  creditors  of  the  mortgagor,  and 
the  proceeds  were  applied  in  part  payment  of 
their  judgments  against  him.  Plalntiils  brought 
an  action  against  defendants  to  recover  the  debt 
secured  by  such  mortgage.  Held,  that  they 
were  entitled  to  recover,  thoOKb  tJie  mortgage 
was  not  recorded  in  Virginia. 

Appeal  from  snperiorcourt,  Washington 
county;  Henkv  R.  Bryan,  Judge. 

Action  by  Homthall  &  Bro.  against  D. 
S.  Burwell  and  others  to  recover  a  debt 
secured  by  mortgage  on  certain  horses 
and  other  personal  property,  where  the 
property  bad  been  seized  and  sold  on  at- 
tachment proceedings  against  tbemortga- 
gor  on  a  debt  due  defendants.  Defendants 
demurred  to  plaintiffs'  complaint.  The 
demurrer  was  overruled,  and,  on  defend- 
ants' refusal  to  plead  over,  judgment  was 
entered  for  plaintiffs.  Defendants  appeal. 
Affirmed. 

The  complaint  alleged  that  one  Moore 
was  owner  of  and  had  in  his  possession 
in  Washington  county,  N.  C.,  certain 
horses,  mules,  oxen,  and  log  wagons,  and 
to  secure  a  debt  due  from  him  to  plain- 
tiffs conveyed  the  same  to  plaintiffs  by 
mortgage  with  power  of  sale,  and  that 
the  mortgage  was  duly  recorded  in  said 
Washington  county,  and  also  in  the  coun- 
ty of  Hartford,  where  Moore  resided;  that 
Moore  afterwards  took  the  property 
across  the  state  line,  into  Southampton 
coanty,  Va.,  where  it  was  seized  and  sold 
on  attachment  by  defendants,  and  the 
proceeds  applied  on  debts  due  from  Moore 
to  defendants;  that  the  mortgage  was 
not  recorded  In  Southampton  county.  Va. 
Defendants  demurred  to  the  complaint  on 
two  grounds,  ofSe  of  which  was  that  the 
mortgage  had  not  been  recorded  in  Vir- 
ginia, which  was  necessary  under  the  laws 
of  that  state.  The  other  ground  was 
that,  the  property  having  been  regularly 
taken  on  attachment  in  Virglua,  plaintiffs 
were  precluded  by  the  judgment  In  that 
action.  The  demurrer  being  overruled 
and  defendants  refusing  to  answer,  judg- 
ment was  rendered  for  plaintiffs,  and  de- 
fendants appealed. 

B.  B.  Wiabome,  for  appellants.  C.  L. 
Pettigrew  and  Pradeo  Ji  Vsdd,  for  appel- 
lees. 

Shepherd,  J.  The  principle  embodied 
in  the  maxim  vaobiliH  sequuntnr  persO' 
nam  is  generally  recognized  in  all  civilized 
countries,  and  it  follows  as  a  natural  con- 
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sequence,  says  Story,  (Confl.  Laws,  888,) 
that  "the  laws  of  the  owner's  domicile 
(or  the  lex  loci  coatractvs)  shonld  in  all 
caBea  determine  the  validity  of  every 
transfer,  alienation,  or  dispoHitiun  made 
by  the  owner,  whether  it  be  Inter  vivos 
or  be  post  mortem,,"  The  authority  of 
such  laws,  however,  is  admitted  in  other 
states,  not  ex  propria  vigors,  but  ex  comi- 
tate, and  hence  it  Is  now  very  generally 
held  that  when  they  "clash  with  and  inter- 
fere with  the  rights  of  the  citlxens  of  the 
countries  where  the  parties  to  the  con- 
tract seek  to  enforce  It,  a^  one  or  the  oth- 
er  of  tbera  must  give  wiiy,  those  prevail- 
ing where  the  relief  is  sought  must  have 
the  preference."  Olivier  v.  Townes,  2 
Mart.(N.S.)  93;  2  Kent,  Comm. 458;  Moye 
v.  May,  8  Ired.  Eq.  131.  This  is  illustrat- 
ed by  the  leading  case  first  citod,  where  a 
ship  sold  in  Virginia  was  before  df  11  very 
attached  by  creditors  at  New  Orleans.  The 
court  held  the  sale  void  as  to  the  attach- 
ing creditors,  because  the  law  of  the  sitas 
required  an  actual  delivery  to  pass  the 
title.  So,  In  the  case  of  Green  v.  van  BuS' 
kirk,  7  Wall.  139,  an  attachment  in  Illinois 
was  sustained  as  agiiinst  a  mortgage  ex- 
ecuted by  the  owner  in  New  York,  but  not 
registered  In  nilnois,  where  the  property 
was  situated.  The  laws  of  that  state 
provided  that  the  mortgage  shonld  be 
"void  as  against  third  persons  unless  ac- 
knowledged and  registered,  and  nniens  the 
property  be  delivered  to  and  remain  with 
the  mortgagee. "  This  principle,  however, 
has  no  application  to  a  case  like  ours,  where 
the  mortgage  was  executed  and  duly  reg- 
istered according  to  both  the  law  of  the 
domicile  and  the  law  of  the  situs.  The 
property  was  situated  in  this  state,  and 
the  title  of  the  mortgagees  perfected  here. 
This  being  so,  we  think  it  quite  clear  that 
the  removal  of  the  property  to  another 
state  could  not  deprive  the  mortgagees  of 
their  rights.  In  support  of  this  position 
there  seems  to  be  a  consensus  of  judicial 
opinion.  Even  In  Louisiana  (whose 
courts  were,  perhaps,  among  the  most 
prominent  In  giving  effect  to  the  law  of 
the  situs,  as  above  explained)  there  has 
never  been  any  doubt  npon  this  question. 
On  the  contrary.  In  Tburet  v.  Jenkins, 
7  Mart.  (La.)  818,  It  was  held  that,  where 
the  title  had  passed,  "  the  circumstance  of 
the  chattel  being  afterwards  brought  In- 
to a  country,  according  to  the  law  of 
which  the  sale  would  be  Invalid,  would 
not  affect  It."  The  doctrine  of  this  case 
has  since  been  affirmed  In  Bank  v.  Wood, 
14  La.  Ann.  554.  To  the  same  effect  is 
Langworthy  v.  Little,  12  Cush.  1(19,  where 
Shaw,  C.  J.,  says  that  "a  party  who  ob- 
tains a  good  title  to  property,  absolute, 
ur  qualified  by  the  laws  of  a  sister  state,  is 
entitled  to  maintain  and  enforce  those 
rights  lu  this  state. "  The  property  w  sis 
attached  In  Massachusetts  as  the  proper- 
ty of  the  mortgagor,  and  the  sheriff  was 
held  liable  for  its  conversion.  So  In 
Jones,  Chat.  Mortg.  301,  it  is  said  that. 
"although  the  mortgage  be  not  executed 
lu  conformity  with  the  laws  of  the  state 
to  which  the  property  Is  afterwards  re- 
moved. If  executed  and  recorded  accord- 
ing to  the  laws  of  the  state  or  country 
of  its  execution,  it  Is  effectual  to  bold  the 


property  in  the  state  to  which  It  la  re- 
moved." So  in  Ballard  v.  Winter  the  bo- 
preme  court  of  Connecticut  sustained  an 
action  of  trover  against  one  of  Its  own 
citizens  for  suing  out  attachment  proceed- 
ings against  property  which  had  been 
mortgaged  according  to  the  law  of  Mas- 
sachusetts, but  which  had  been  subite- 
quently  removed  to  the- former  state. 
The  court  said :  "  By  the  general  rules  of 
law,  title  thus  perfected  In  one  state  Is  re- 
spected In  all  other  states  and  countrleR 
Into  which  the  property  may  come.  •  •  • 
It  would  certainly  be  very  Inconvenient  It 
such  mortgages,  fairly  made  In  Massachu- 
setts, should  be  held  Invalid  In  Connecti- 
cut In  respect  to  movable  property,  which 
may  be  dally  passing  to  and  fro  along 
the  dividing  lines  between  the  status." 
This  case  Is  reported  In  12  Amer.  Law 
Heg.  (N.S.)  769,  and  is  highly  approved  by 
the  annotator,  who  cites  several  authori- 
ties in  Its  support.  The  same  point  was 
decided  by  the  supreme  coilrt  of  the  Unit- 
ed States  In  Bank  v.  Lee,  13  Pet.  107. 
There  certain  property,  being  in  Virginia, 
was  conveyed  intrnstto  Richard  Bland 
Lee,  for  the  benefit  of  Mrs.  Lee.  The41tle 
passed  according  to  the  Virginia  law,  bat, 
the  property  being  subsequently  removed 
to  the  District  of  Columbia,  where,  ander 
a  prevailing  Maryland  statute,  such  a 
transfer  would  not  be  good  except  upon 
certain  conditions,  which  had  not  been 
complied  with,  the  court  (Catron,  J.,) 
said  that  "the  statute  had  no  reference  to 
a  case  where  the  title  has  been  vested  by 
the  laws  of  another  state,  but  operates 
only  on  sales,  mortgages,  and  gifts  made 
In  Maryland."  The  following  authorities 
are  also  directly  in  point:  HII.  Murtg. 
412:  Keenan  v.  Stimson,  32  Minn.  377,-20 
N.  W.  Rep.  864;  Ferguson  v.  Clifford,  S7 
N.  H.  86;  Jones  v.  Taylor,  80  Vt.  42; 
Bank  v.  Danfurth,  14  Oray,  128;  Martin  v. 
Hill,  12  Barb.  631 ;  Kanaga  v.  Ta.vlor,  7 
Ohio  St.  134;  Wilson  v.  Carson,  12  Md. 
54;  Smith  v.  McLean,  24  Iowa,  322;  Hicks 
V.  Skinner.  71  N.  C.  639 ;  Barker  v.  Stacy, 
26  Miss.  477;  Feurt  v.  Rowell,  62  Mo.  524. 
The  defendants,  however,  contend  that 
they  are  protected  by  the  sale  under  the 
attachment  proceedings  in  the  Virginia 
court.  They  rely  upon  the  case  of  Green 
V.  Van  Buskirk,  supra,  and  Insist  tb&L 
under  the  act  of  congress  toll  faith  and 
credit  must  be  given  to  the  judgments  of 
the  courts  of  a  sister  state.  It  Is  true 
that  the  decision  referred  to  was  chiefly 
based  upon  that  statute,  but  It  must  be 
observed  that  the  record  of  such  an  adju- 
dication has  only  (we  quote  from  the 
opinion)  "the  same  faith  and  credit  as  It 
has  in  the  state  court  from  which  It  is 
taken, "and  that,  "In  order  to  gflve  due 
force  and  effect  to  a  judicial  proceeding, 
it  Is  often  necessary  to  show  by  evidence 
outside  of  the  record  the  predicament  of 
the  property  on  wnlch  it  operated." 
Such  was  the  course  pursued  by  the  court 
in  that  case;  and,  as  we  have  seen  that 
the  title  to  the  property  had  not  passed 
according  to  the  law  of  the  situs,  the  at- 
tachment proceedings  were  sustained.  If, 
however,  It  had  api>eured  that  at  the  time 
of  the  execution  of  the  mortgage  in  New 
York  the  property  was  also  there,  but  had 
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been  ntterwarda   removed  to  niinois,  it 
cannot   be    doubted    tbat    the    decision 
wonld  have  been  otherwise.    Happily  we 
have  a  case  directly  In    point  from   the 
supreme  court   of   Illinois, — Mumtord  ▼. 
Canty,  50  111.  370.    It  is  there  distinctly  held 
tbat,    "where    personal     property     was 
mortgaged  in  the  state  of  Missouri,  and 
permitted  to  remain  with  the  mortgagor 
(contrary  to  the  law  of  IlltnoiB)  after  the 
maturity  of  the  debt  to  secure  which  the 
mortgago  was   given,  and,  upon    beins 
subsequently  brought  Into  Illinois,   was 
seized  under  an  attachment  in  favor  of  a 
bona  Ode  creditor  of  the  mortgagor,  the 
rigbts  of  the  mortgagee  Twould]  be  de- 
termined by  the  law  of  Missouri;"  and 
the  mortgagee  was  permitted  to  recover 
the    property  of  the    purchaser.     Here, 
then,  we  have  an  express  decision  as  to 
the  effect  which  is  to  be  given  to  such  a 
Judgment  in  the  state  in  which  it  is  ren- 
dered, and  it  la  only  to  this  extent,  and 
no  further,  that  the  judgment  is  conclu- 
sire  in  a  sister  state.    To  hold  otherwise 
would  go  beyond  what  the  statute  re- 
quires, and  give  the  same  effect  to  an  at- 
tachment proceeding  which  generally  fol- 
lows a  proceeding   which  is  strictly  and 
technically  in  rem.    Such  is  not  the  law. 
An  attachment  proceeding,  though  often 
spoken  of  as  a  proceeding  /o  rem,  "cannot 
be  admitted  to    come  within  the  strict 
meaning  of  that  term ;  the  Judgment  is 
conclusive  only  upon   the  actual  parties 
to  the  litigation  and  those  in  privity  with 
them,   •    •    •    and  they  use  the  hold  ob- 
tained by  tbe  selcure  of  specific  property 
merely  as  a  means  uf  reaching  and  giving 
effect  to  the  rights  of  parties,  and  neither 
claim    nor  exercise   auy  controlling    au- 
thority over  tbe  title  of  strangers.    The 
same    remark    applies    to    replevin."    2 
Black,  Judgm .  §  SUl ;  Duchoes  uf  Kings  ton's 
c:a8e.  8  Smith,  Lead.  Cas.  2U11;    Drake, 
Attachm.  §  246.    In  his  notes  to  the  latter 
caseJudgeHAKK cites  withentire  approval 
the  opinion  of  Hall.,  J.,  in  WoodruS  v. 
Taylor.  20  Vt.  66,  in  which  it  is  said  that 
the  operation  of  such  a  proceeding  "must 
be  Ufflited  to  the  parties  to  it,  and  cannot 
In  any  manner  affect  tbe  right  ur  interest 
of  any  other  person  having  an  independ- 
ent and  adverse  claim  to  the  goods,"  etc. 
Having  shown,  we  think,  that  the  title, 
perfected  here,  was  not  lost  by  tbe  remov- 
al of  the  property  to  Virginia,  and  that 
the  record  of  the  judgment  in  the  attach- 
ment proceedings  is  only  to  be  respected 
In  so  lar  as  effect  is  given  to  it  in  that' 
state,  we  cannot  but  assume.  In  the  ab- 
sence of  any  decision   to    the  contrary, 
tbat  the  same  principle  of  conilty  so  uni- 
versally recognieed  and  acted  upim  like- 
wise prevails  in  Virginia,  and  that,  even 
If  these  plaintiffs  were  suing  in  tbat  juris- 
diction, they  would  be  permitted  to  recov- 
er.   This  wonld  seem  all  the  more  reesoa- 
able,a8  we  have  extended  this  very  comity 
to  a  citizen  ol  our  sister  state  in  a  case 
precisely  similar  to  tbe  one  under  crmsld- 
eration.    Anderson   v.  Doak,  10  Ired.  295. 
There,  a  slave,  being    in  Virginia,   was 
mortgaged  by  Its  owner,  and  the  murt- 
Kage  duly  roistered  In  Carroll  county. 
It  was  never  registered  In   this  state,  nor 
wan  it  executed  according  to  Its   laws. 


The  slave  came  to  this  state,  and  was  at- 
tached by ,  a  creditor  of  tbe  mortgagor. 
In  an  action  of  trover,  brought  by  the 
mortgagee  against  the  sheriff,  tbe  plain- 
tiff was  permitted  to  recover.  It  will  be 
noted  that  we  have  discuseed  this  ques- 
tion as  if  the  plaintiff  were  seeking  re- 
dress In  the  courts  of  Virginia.  If  we 
have  shown  that,  according  to  what  ap- 
pears to  be  the  entire  course  of  judicial 
opinion,  they  would  be  entitled  to  recov- 
er there,  a.  fortiori  can  they  recover  In  the 
courts  of  this  state  when  they  have  ac- 
qnired  jurisdiction  over  the  parties.  To 
tbe  foregoing  authorities  we  will  add  a 
recent  decision  of  the  court  of  appeals  of 
New  York.  In  that  cane  (E'Jgeriy  v.  Bush, 
81  N.  V.199)  B.  executed  to  plaintiff  achat- 
tel  mortgage  upon  a  span  of  horses.  Both 
parties  were  then  residents  of  New  York. 
B.  subsequently  took  them '  to  Canada, 
where  they  were  sold  by  a  regular  trader 
dealing  In  horses,  the  purchaser  buying  in 
good  taith.  Under  the  laws  of  Canada 
property  cannot  be  reclaimed  from  one  so 
purchasing  without  refunding  the  price 
paid.  Defendant,  a  resident  of  this  state, 
bought  the  horses  in  Canada  from  such 
purchaaer,  tmd  they  were  left  in  Canada. 
Upon  refusal  of  defendant  to  deliver  them, 
the  plaintiff  sued  for  their  conversion. 
The  court  held  (Folgbr,  C.  J.,  delivering 
an  elaborate  opinion)  tbat  the  plaintiff 
was  entitled  to  recover.  We  are  of  the 
opinion  thAt  bis  honor  very  properly 
overruled  tbe  demurrer,  but  he  should 
have  given  the  defemlant  an  opportunity 
to  answer.  Code,  §  272;  Moore  v.  Hobbs, 
77  N.  C.  65;  Bronson  v.  Insurance  Co.,  85 
N.C.411.    Affirmed. 


a09  N.  C.  4») 

Brat  v.  Crerkmorb. 

(Swpreme  Court  qf  North  Carolina.    Oct  20, 
1891.) 

Appbalablb  Obobss— Axbhdmbnt  of  Fl.BASIKaS 
— Limitation. 

1.  Where  tbe  words,  "State  on  the  relation 
of, "  precede  plaintlS's  name  ia  the  summons  and 
complaint,  an  amondment  striking  out  such 
words  Is  in  the  discretion  of  the  court,  and  is  not 
appealable.  Btate  v.  Mitchell,  108  S.  C.  847, 
9  S.  B.  Bep.  703,  and  Maggett  v.  Roberts,  108  N. 
C  174,  13  8.  E.  Rep.  890,  followed. 

S.  Though  tbe  amendiaent  was  not  made  with- 
in a  year,  yet  being  merely  as  to  the  name  of  a 
party,  and  not  the  insertion  of  a  new  cause  of  ac- 
tion, it  did  not  oome  within  the  statute  of  limita- 
tions, which  required  the  action  to  be  commenced 
within  a  year. 

8.  Where  the  amendment  was  formal,  and 
defendant  could  derive  no  benefit  from  a  service 
of  the  summons  and  complaint  as  amended,  such 
service  is  uimecessary. 

4.  The  action  of  the  ooart  in  allowing  plaln- 
tUI  to  file  a  new  complaint  in  the  place  of  one 
that  was  lost  is  discretionary,  and  oannot  be  re- 
viewed on  appeal. 

Appeal  from  superior  court,  Currituck 
county;  George  H.  Beown,  Judge. 

Action  by  Wlliiam  H.  Bray  against  W, 
P.  Creekmore.  Judgment  for  plaintiff.  De- 
fendant appeals.    Affirmed. 

Plttman  <fi  j;/i«n',forappellant.  Qrandy 
&  Aydlett,  ter  appellee. 

Clark,  J.  1.  The  action  was  brought, 
"State  on  the  relation  of  W.  H.  Bra.v" 
against  the  defendant.     On  motion,  the 
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words, "State  on  relation  of,"  were  strick- 
en out  of  summons  and  complaint,  and 
defendant  excepted.  Such  amendment 
rested  In  tbe  discretion  of  tbe  trial  Judfce, 
and  is  not  appealable.  State  v.  Mitchell, 
102  N.  C.  847,  9  S.  E.  Rep.  702;  Maggett  ▼. 
Roberts,  108  N.  C.  174.  12  S.  E.  Rep.  890. 
Cn  both  these  cases  the  amendment  was 
Identical  with  that  here  objected  to. 

2.  The  complaint  bavlug  been  lost,  the 
defendant  asked  that  the  action  be  dis- 
missed. Tbe  plaintiff  asked  to  file  another 
complaint  in  lieu  of  that  which  had  been 
lost.  The  court  refused  defendant's  mo- 
tion, and  granted  tbe  motion  of  the  plain- 
tiff. The  defendant  excepted.  The  action 
of  tbe  Judge  in  allowing  new  pleadings 
to  be  filed  in  place  of  those  lost  is  not  re- 
viewable. 

3.  The  tacts  alleged  in  sections  5  and  7 
of  the  complaint  were  not  denied,  and 
subjected  tbe  defendant  to  the  penalties 
sued  for.    Code,  8  711. 

By  consent  the  order  was  made  in  va- 
cation, as  of  fall  term,  1890,  whicb  was 
within  less  than  a  year  after  those  causes 
of  action  accrued,  (Code,  S  1^>  Bubd. 
2;)  bat,  were  it  otherwise,  tbe  amendment 
was  merely  of  the  name  of  tbe  party,  not 
tbe  insertion  of  a  new  cause  of  action,  as 
was  the  case  In  Hester  v.  Mullen,  107  N.  0. 
724,12  S.  £.  Rep.  447;  and  therefore,  unlike 
tbe  latter  case,  the  statute  of  limitations 
is  not  affected  by  the  amendment. 

We  may  also  note  that  when  the  amend- 
ment is  merely  formal,  as  here,  no  necessity 
arises  for  the  service  of  the  amended  sum- 
mons or  complaint.  If  tbe  amended  sum- 
mous  adds  a  new  defendant,  it  must  be 
served  on  such  defendant,  (Plemmons  v. 
Improvement  Co.,  108  N.  C.  614, 13  S.  E.  Rep. 
188;)  and,  where  the  amended  complaint 
touches  a  matter  of  substance,  the  jndge 
may  orderit  to  be  served  on  tbedetendant. 
Here  tbe  motion  disclosed  tbe  nature  and 
extent  of  tbe  amendment  asked,  and  when 
granted  the  defendant  could  derive  no 
benefit  from  service  anew  of  the  summons 
and  complaint,  witb  merely  tbe  words, 
"State  on  relation  of,"  stricken  out  of 
tbem.    No  error. 


(109  N.  C.  187) 


Baltzbr  t.  Statb. 

(Simrmie  Court  of  JTorth  Carolina.    Oct  90, 
1891.) 

CJoHariTUTioKAii  Law— OBLiaATioN  of  Cosnuoia 
— IiiABiuTiRs  or  Stats. 

Const.  N.  a  18S8,  art  4,  (  9,  provides  that 
the  mpreme  court  shall  have  original  Jurisdio- 
tlon  of  olaims  against  the  state,  but  that  its  de- 
cisions shall  be  merely  recommendatory,  and 
shall  be  reported  to  the  legislature  for  action. 
Held,  that  Const  1880,  art  1,  i  B,  amendatory 
thereto,  which  provides  that  the  legislature  ahafl 
not  pay,  "either  directly  or  indirectly,"  any  debt 
or  bond  incurred  or  Issued  by  the  convention  of 
1868,  or  by  the  legislature  of  that  year,  with  cer- 
tain exceptions,  unless  the  proposition  therefor 
be  sabmltted  to  the  voters  of  the  state,  is  not 
obnoxious  to  GoDSt  U.  B.  art  1,  |  10,  in  impair- 
ing the  obligation  of  contracts,  sinoe  no  one  has 
any  right  oi  action  against  the  state  except  as 

given  by  its  constitution  and  laws.    Baltzer  v. 
tete,  101 H.  C.  965,  10  B.  B.  Rep.  168,  followed. 

Original  action  by  Herman  B.  Baltser 
against  the  state  of  North  Carolina  to  re- 


cover on  certain  bonds  Issned  by  tbe  state. 
Dismissed. 

E.  C.  Smith  and  Kintcsbary  Curtta,  for 
plaintiff.  The  Attoraey  Oeoerul,  for  tbe 
State. 

Merbimon,  C.  J.  We  cannot  hMltate  to 
decide  that  this  court  has  no  Jnrisdictlon 
of  the  cause  of  action  alleged  in  the  com- 
plaint. It  plainly  comes  within  what  was 
said  in  Home  t.  State,  84  N.  C.  862,  and 
Baltzer  v.  State,  104  N.  C.  265, 10  S.  E.  Rep. 
168,  cases  very  thoroughly  argued  and  de- 
cided by  the  court  after  much  earnest  con- 
Bideratlon.  We  are  called  upon  to  over- 
rule those  cas38,  and  proceed  to  consider 
the  case  upon  its  merits,  and  determine 
the  important  questions  presented  by  tbe 
pleadings.  Nothing  appears  from  the 
brief  of  the  learned  connsel  for  tbe  plain- 
tiff, nor  can  we  conceive  of  any  adequate 
reason,  that  ougbt  to  prompt  us  to  do  so. 
For  the  reasons  sufficiently  stated  In  tbe 
cases  cited  snpra,  the  motion  of  tbe  at- 
torney general  to  dismiss  the  action  most 
be  allowed.    Action  dismissed. 


BooNB  ▼.  Drake. 


cm  N.  c.  m 


{Supreme  Court  qf  ^orth  CaroIiTui.   Oct.  IS, 

1891.) 

JoBiSDicnoir  or  Justiob  ■•-  Contract  to  Ookvxt 
Land— SiLBHOB  as  Estopfbi.. 

L  Under  Code  N.  O.  t  884,  whioh  provides 
that  Justices  of  the  peace  shall  have  exolusive 
original  Jurisdiction  of  all  civil  actions  founded 
on  contracts,  except  where  the  demand  exceeds 
tsiOO,  or  the  title  to  real  estate  Is  in  controversy, 
a  Justice  has  no  Jurisdiction  in  ejectment,  where 
the  issue  is  whether  a  contract  to  purchase  tba 
land  was  abandoned  br  defendant,  and  a  suit  for 
specific  i)ertormanceofthe  oontract  instituted  by 
defendant,  is  pending  in  tbe  superior  court 

2.  The  mere  fact  that  defendant  neither  ob- 
jected nor  consented  while  a  third  person,  under 
the  direction  of  plalniifl,  destroyed  the  written 
contract,  is  insnlSolent  to  divest  defendant  of  his 
equity  therein,  where  there  was  evidence  that 
the  parties  had  ent«:ed  Into  a  parol  modification 
of  tbe  contract 

This  was  a  summary  proceeding  by 
Walter  Boone  against  John  C.  Drake  to 
eject  defendant,  brongtat  before  a  Jnstice 
of  the  peace,  and  tried  on  appeal  at  tbe 
spring  term,  1891,  of  the  saperlor  court  of 
Northampton  county,  before  Comnob. 
Judge. 

Tbe  defendant  tailed  to  appear  before 
the  Justice  of  the  peace,  but  appealed  and 
filed,  by  leave  of  tbe  court,  his  answer  to 
tbe  superior  court.  There  was  evidence 
on  the  part  of  the  plaintiff  tending  to 
show  that  in  January,  1889,  there  was  an 
oral  agreement  between  tbe  plaintiff  and 
defendant  tor  the  sale  of  tbe  land  in  con- 
troyersy  to  the  defendant  for  94,500 cash; 
tbat  defendant  moved  some  of  bis  goods  on 
tbe  place;  that  early  In  Febmary,  1889,  be 
came  to  plaintiff,  and  told  bim  be  was  un- 
able to  raise  the  money,  and  the  contract 
was  rescinded,  and  defendant  agreed  tu 
rent  for  1889,  and  that  one  Everett  should 
fix  tbe  amount  of  rent,  which  he  after- 
wards "lid  at  $600;  that  defendant  ttaen 
moved  his  family  upon  the  land,  and 
raised  a  crop  on  It  In  1889 ;  tbat  in  Octo- 
ber, 1889,  a  written  contract  was  entered 
into  between  tbe  plaintiff  and  one  Jenk- 
ins, onder  the  firm  name  of  Boobo  4  Jeok- 
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ine,  and  defendant,  as  followe:  "We  have 
sold  to  Mr.  J.  C.  Drake  the  J.W.  Hill  tarm 
for  flvethonsand  dollart),  with  Interest  at 
the  rate  of  eight  per  cent,  from  1st  day  of 
Jannary,  1888.  He  Is  to  pay  us  fourteen 
hundred  dollars, if  possible,  by  the  Ist  day 
of  January,  1890.  and  if  be  falls  to  raise 
this  amount  by  the  shipment  of  three 
hundred  bags  of  peanuts,  then  he  is  to 
pay  uB  twelve  hundred  dollars  and  execute 
a  note  for  two  hundred  dollars.  After 
making  this  payment  of  twelve  or  four- 
teen hundred  dollars,  then  Mr.  J.  C.  Drake 
is  to  execute  his  four  notes,  at  one,  two, 
three,  and  four  years,  for  one  thousand  dol- 
lars each,  with  interest  at  the  rate  of  eight 
(8)  per  cent.  October  17th,  1889.  Boone 
&  Jenkins.  Witness:  J.  E.  Everett." 
Nothing  was  ever  paid  under  said  contract, 
nor  any  condition  thereof  performed  by 
Drake.  Tbat  about  the  1st  of  December, 
1889,  Drake  expressed  his  inability  to  carry 
out  said  written  contract,  and  his  dissat- 
iBfaction  therewith,  and  the  same  was 
canceled,  and  a  new  parol  contract  was 
then  entered  into,  by  which  Drake  agreed 
to  pay  $5,0()0  for  the  land,  of  which  be 
should  pay  #1,400  cash  by  the  aoth  of  De- 
cember, 1^,  and  to  execute  his  notes  at 
one  and  two  years  for  the  residue,  with 
interest  from  date;  that  in  case  he  failed 
to  make  the  cash  payment  by  said  2(lth  of 
December,  1889,  then  the  contract  should 
be  at  an  end ;  that  the  20th  December  was 
fixed  upon  in  order  to  enable  the  plaintiff 
to  get  a  tenant  if  Drake  failed  to  corapl}' ; 
that  nothing  was  ever  paid  by  Drake,  nor 
notes  executed.  The  defendant,  Drake,  on 
the  other  hand,  denied  that  the  written 
contract  was  canceled,  but  admitted 
that  Its  terms  were  changed  as  above  set 
out.  It  appeared  to  the  court  by  the  rec- 
ord that  at  the  time  of  the  trial  there  was 
pending  in  this  court  an  action  brought 
by  the  said  Drake  against  the  said  Boone 
A  Jenkins  to  compel  specific  performance 
of  the  said  contract  of  October  17, 1889, 
the  summons  in  which  was  issued  on  the 
16tb  day  of  January,  1890,  and  served  on 
the  18th  day  ol  January.  1890.  Plaintiff 
testified  to  the  mutilation  of  the  original 
contract  which  bad  been  deposited  with 
Everett  for  safe-keeping,  and  the  paper 
was  {Produced  with  the  names  torn  or  cat 
through :  Everett  stating  that  Boone  so 
directed  him,  and  Drake  saying  nothing. 
There  was  evidence  tending  to  show  that 
Drake,  about  the  30th  of  December,  1889, 
offered  to  comply  with  the  said  written 
contract.  At  the  close  of  the  evidence  the 
defendant's  counsel  moved  to  dismiss  for 
want  of  jurisdiction.  His  honor,  being  of 
opinion  that  thejustice  was  not  competent 
to  try  the  question  of  surrender  and  cancel- 
lation of  the  contract,  allowed  the  mo- 
tion and  dismissed  the  action.  Appeal  by 
plaintiff.    Afiinned. 

B.  O.  Burton,  for  appellant.  B.  B.  Win- 
home  and  R.  B.  Peeblea,  for  appellee. 

Avert,  J.,  (after  stating  the  facte  as 
above.)  The  testimony  was  conflicting 
upon  the  question  whether  the  defendant 
agreed  to  abandon  bis  rights  acquired  un- 
der the  contract  of  October  17^  1889:    The 


witness  who  seems  to  have  had  the  cus- 
tody of  the  writing  testifies  that  he  muti- 
lated it  by  direction  of  Boone,  the  defend- 
ant sa3'lng  nothing,  neither  objecting  nor 
consenting.  Tbatpaperconstituted Drake 
a  vendee;  and  if,  according  to  bis  conten- 
tion, he  did  not  surrender  it,  and  all 
rights  secured  to  him  under  it,  so  as  to 
constitute  an  abandonment,  there  Is  no 
admitted  phase  of  the  facts  in  which  the 
relation  of  vendor  and  vendee  can  be  held 
to  have  ceased,  and  tbat  of  landlord  and 
tenant  to  have  begun.  Acts  relied  upon 
as  constituting  an  abandonment  must  be 
"positive,  unequivocal,  and  inconsistent 
with  the  contract. "  Faw  v.  Whlttington, 
72  N.  C.  824;  Miller  v.  Pierce.  104  N.  C.  389, 
10  S.  E.  Rep.  554.  The  fact,  if  established, 
that  the  defendant  remained  silent,  when 
the  witness  Everett,  under  the  direction  of 
the  plaintiff, mutilated  the  contract.is  not 
necessarily  inconsistent  with  the  claim  of 
an  equity  under  it,  much  less  a  positive 
and  afSrmative  surrender  of  his  interest 
acquired  under  it.  White  v.  Butcher,  6 
Jones.  Eq.  231.  It  ia  familiar  learning 
that,  in  equity,  time  is  not  of  the  essence 
of  the  contract,  and,  notwithstanding  the 
default  in  paying  the  purchase  money,  the 
vendee,  If  he  had  not  formally  or  unequiv- 
ocally abandoned  his  rights,  was  the 
owner  In  equity,  the  vendor  holding  the 
legal  title  merely  as  security  for  the  pur- 
chase money.  Scarlett  v.  Hunter,  3  Jones, 
Eq.  84;  Faw  v.  Whlttington,  supra;  Falls 
V.  Carpenter,  1  Dev.  &  B.  Eq.  287.  The  de- 
fendant Drake  denies  the  allegation  that 
he  expressed  dissatisfaction  with  the  con- 
tract, or  asked  that  it  be  amended,  but  in- 
sists that  the  parties  entered  Into  a  parol 
agreement  merely  for  the  modification  of 
Its  terms.  To  maintain  his  claim  he  had 
brought  his  suit  tor  specific  performance, 
and  it  was  then  pending  in  the  superior 
court. 

If,  In  any  view  of  the  testimony,  the  re- 
lation subsisting  between  the  plaintiff  and 
defendant  was,  when  the  action  began, 
that  of  vendor  and  vendee,  and  not  that 
of  lessor  and  lessee,  there  was  such  a  con- 
troversy as  to  the  title  as  would  oust  the 
jurisdiction  of  the  justice  of  the  peace.  The 
superior  court,  In  the  exercise  of  its  pow- 
ers as  a  court  of  equity,  has  the  exclusive 
right  to  adjust  the  equities  growing  out 
of  a  contract  of  purchase,  if  It  is  still  sub- 
sisting. Parker  v.  Allen.  84  N.  C.  466; 
Hughes  V.  Mason,  Id.  472.  The  issue  raised 
by  the  evidence  is  whether  the  defendant 
abandoned  the  contract  of  purchase.  Of 
that  question  a  court  of  equity  formerly 
had  exclusive  jurisdiction,  and  now  the 
material  facts,  being  in  dispute,  must  be 
passed  upon  by  a  jory  in  the  superior 
court.  There  is  a  controversy  about  the 
title,  bringing  the  case  clearly  within  the 
provisions  of  subsection  2,  §  834,  Code.i 
The  action  was  properly  dismissed.  There 
is  no  error. 


■This  section  provides  thai  jostices  of  the 
peace  shall  have  exclusive  original  jurisdlctioa 
uf  all  civil  actions  founded  on  contracts  except 
where  tbe  demand  exceeds  (SOO  or  the  title  to 
real  estate  Is  in  controversy. 
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.  Whitfield. 


(Supreme  Court  of  NorOh  Carolina.   Oct.  90, 
1891.) 

Cbuunai.  Law— VoLu^'TAKT  Declabations  ttbilb 

UNDEB  ARKEST. 

Tbe  facts  that  a  defendant  was  in  arrest 
and  secared  by  a  hand-cuff  placed  on  one  hand, 
and  connected  by  a  chain  with  the  bngigy  in  which 
be  was  riding,  in  company  with  an  officer  who 
had  in  his  poulcet  tbe  warrant  under  which  he 
had  been  committed  on  a  charge  of  larceny,  do  not 
of  themsalves  oonstitate  duress,  so  as  to  exclude 
any  material  declaration  made  to  the  ofBcer  In 
reference  to  tiie  crime ;  and,  nnless  it  appears 
that  tbe  defendant  was  induced  to  make  the 
declaration  by  some  advantageous  offer,  or  by 
threats,  or  actual  force,  arousing  hope  or  exciting 
fear  in  his  mind,  it  is  not  error  to  admit  the  offi- 
cer's testimony. 

Indictment  against  Wbltfleld  forlarceny. 
There  was  Jndsrment  of  conviction,  and  de> 
fendsnt  appealR.    Affirmed. 

Tbia  was  an  indictment  for  larceny  of 
two  oxen,  tried  at  the  fall  term,  1891,  of 
the  saperlor  court  of  Pitt  county,  before 
Connor,  Judge.  Other  teatimony  having 
been  otiemd  tending  to  prove  the  guilt  of 
defendant,  tbe  solicitor  was  allowed  to 
show  that,  after  tbe  defendant  had  been  ar- 
eated  on  a  justice's  warrant,  and  commit- 
ted to  jail  to  await  a  trial  upon  thecharge 
upon  which  be  was  then  arraigned,  he  was 
taken  by  virtue  of  a  writ  of  habeas  corpaa 
ad  testiScandum  under  custody,  to  Will- 
lamaton,  to  testify  in  the  superior  coai-t 
of  Martin  county.  R.  W.  King,  the  sher- 
i0's  depntir,  who  took  defendant  in  cus- 
tody to  Williamston,  testified  as  follows : 
"I  was  conveying  defendant  from  Green- 
Tllle  to  Williamston  under  an  order  from 
Judge  Connor  to  testify  iu  a  case  from 
Martin.  He  was  in  custody,  charged  with 
the  offense  for  whii-h  he  is  now  being  tried. 
I  offered  him  no  Inducement  to  talk  about 
it,  nor  said  to  him  that  It  would  be  better 
for  him  to  tell  about  it.  I  was  riding 
along  the  road  in  a  buggy  with  him.  He 
had  one  hand-cuff  on,  and  wiw  tied  to  the 
buggy.  I  had  the  warrant  upon  which 
he  bad  formerly  been  arrested  lu  my 
pocket.  I  did  not  tell  him  that  I  had  the 
warrant.  He  knew  that  I  was  going  to 
bring  blm  back.  He  said  to  me  that  be 
bought  the  steers  from  a  man  by  the 
name  of  Sam  Sheppard,  near  Great 
Swamp,  for  f  20,  and  offered  to  sell  them 
for  $22.  He  said  that  his  mother  had 
given  him  thirty  dollars  to  trade  upon.  I 
asked  him  why  he  did  not  try  to  get  his 
cattle  back  alter  be  got  out  uf  Jail.  He 
said  that  hla  friends  advised  him  not  to  do 
so,  and  that  he  had  learned  that  it  might 
give  him  some  trouble.  He  said  that  he 
went  to  Roper  City  and  Baltimore,  and 
then  came  back  to  Martin.  He  was  ar- 
rested by  the  sheriff  of  Martin."  To  these 
declarations  tbe  defendant  objected,  for 
that  be  was  under  arrest  and  hand-cuRed 
at  the  time.  The  court  overruled  the  ob- 
jection, forthatitappeared  from  the  state- 
ment of  the  deputy-sheriff,  without  con- 
tradiction, that  the  said  declarations  were 
voluntary.  Defendant  excepted.  Defend- 
ant testified  and  introduced  evidence  to 
show  that  he  bought  the  oxen  from  Sam- 
uel Sheppard  along  tbe  public  road  at 
Great  Swamp,  and  that  fte  used  money 


loaned  him  by  bis  mother.  There  was  evi- 
dence, both  corroborative  and  contra- 
dictory, of  the  defendant's  statements. 
Verdict.  Motion  for  new  trial  for  error 
in  admitting  testimony  of  King  overruled. 
Appeal. 
Tbe  Attorney  General,  for  the  State. 

Avert,  J.,  (after  stating  the  facta.)  The 
facts  that  a  defendant  was  in  arrest,  and 
secured  by  a  hand-cu0  placed  on  one  band, 
and  connected  by  a  chain  with  a  buggy  in 
which  he  was  riding  In  company  with  the 
officer  who  had  in  his  pocket  the  warrant 
under  which  he  had  been  committed  to 
jail  on  a  charge  of  larceny. do  not  of  them- 
selves constitute  duress,  so  as  to  exclude 
any  material  declaration  made  to  tbe 
officer  In  reference  to  the  commission  of 
tbe  crime  of  wblch  he  la  accused.  Unless, 
in  such  a  case,  it  appeared  to  the  court 
that  the  defendant  was  induced  to  make 
the  confession  or  declaration  by  some  ad- 
vantageous offer,  or  by  threats  or  actual 
force,  by  arousing  hope  or  exciting  fear  in 
his  mind.  It  was  not  error  to  admit  the 
testimony  of  the  officer.  State  v.  Sanders, 
84  N.  C.  728;  State  v.  Bishop.  98  N.  C.  T78; 
4  S.  E.  Rep.  857;  State  v.  Graham,  74  N.  C. 
646;  State  v.  Efler,  85  N.  C.  5S5;  State  v. 
Howard,  92  N.  C.  772.  There  was  no  error 
The  judgment  below  must  be  affirmed. 


(iw  N.  c.  sn) 

STATB  v.  TbI/FAIR. 

iSv/prtmt  Ccvrt  of  North  CaroUma.    Oct  90, 
1891.) 

SECBET  AMAUI.T— Bvisbncb— Identitt. 
In  a  prosecntion  for  a  secret  assault,  the 
prosecutor  testijBed  that  he  was  fired  on  in  the 
evening  by  some  one  standing  behind  a  fence  six 
feet  distant,  whose  size,  height,  complexion,  and 
appearance  were  those  of  defendant;  that  at  the 
time  of  the  shooting  it  was  possible  for  witness  to 
see  a  man  plainly  60  yards  distant;  and  that  the 
shirt  worn  by  his  assailant  was  the  same  as  Uiat 
worn  by  defendant  at  the  preliminary  hearing,  two 
days  afterwards.  It  was  also  shown  that  the  tracks 
made  by  the  assailant  corresponded  with  the 
shoes  worn  by  defendant.  Held,  that  the  evi- 
dence identifying  defendant  was  sufficient  to  war- 
rant its  submission  to  tbe  jtuy,  and  that  a  ver- 
dict of  gnllty  would  not  1>e  disturbed. 

This  was  an  lndi6tment  for  a  secret  as- 
sault, (drawn  under  chapter  32.  L.awB 
1887,)  tried  at  tbe  fall  terra,  1S91,  of  the 
superior  court  of  Pitt  county,  before 
Connor,  Judge.  The  prosecutor  testified, 
among  other  things,  that  the  defendant 
lived  near  to  him  In  the  same  township, 
in  Pitt  county,  was  known  to  him,  and 
bad  traded  at  his  store;  and  that  on  the 
26th  of  May  previous  he  was  going  from 
bis  home  to  his  store,  about  7:30  p.  m.. 
when  some  one,  who  wasatandlug  bebbid 
a  fence,  fired  a  gun  loaded  with  BB  and 
buc.kahot,  one  of  the  shot  striking  wit- 
ness, othera  passing  through  his  clothes, 
and  still  others  lodging  in  the  trees  near 
by  the  witness.  The  person  did  not  move 
till  the  witness  Inquired  who  It  was,  and 
then  he  ran  off.  'The  witness  stated  that 
he  recognized  a  dark  checked  shirt  which 
the  person  was  wearing ;  that  he  saw  he 
was  a  colored  boy,  of  about  the  else  and 
height  of  tbe  defendant, and  clean  sbavea; 
and  that  on  the  second  moralnK  after- 
wards, when   the  defendant  was  brought 
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to  trial,  he  was  wearing  a  dark  checked 
Bbirt,  exactly  like  the  one  worn  by  the 
Iierson  who  shot  him;  and  that  the  gan 
used  was  a  BluKle-barreled  musket.  As 
soon  as  the  justice  of  the  peace,  Mr. 
LauKhinghouse,  could  be  found  on  the 
next  day,  the  prosecutor  procured  a  war- 
rant for  the  arrest  ol  defendant,  and  then 
examined  the  track,  and  found  it  was 
made  by  a  No.  7  shoe  that  bad  been  run 
down.  The  "shoe  worn  by  the  defendant 
at  the  trial  was  run  down.  On  cross- 
examination  the  prosecutor  stated  that  he 
could  have  seen  a  man  100  yards  away 
wben  be  was  shot;  that  the  defendant 
was  about  six  steps  from  him  when  the 
shot  was  fired;  and  he  could  see  at  that 
place  50  yards,  and  he  sa  w  the  defendant 
as  be  started  to  run.  The  witness  testi- 
fied also  that  a  shoe  exhibited  to  blm  on 
the  trial  was  the  one  he  saw  next  day. 
Mr.,  LiaughlnRhonse,  the  justice  of  the 
peace,  testified  that  be  asked  the  prose- 
cutor the  next  day  why  be  thought  that 
the  defendant  shot  him,  and  he  replied 
that  he  knew  it  by  his  sise,  and  the 
color  of  his  shirt,  which  the  prosecutor  de- 
scribed to  him.  The  witness  also  testified 
that  he  placed  the  shoe  given  him  by  the 
officer  In  one  of  the  tracks  near  the  alleged 
place  of  shooting,  and  it  fitted  the  track 
exactly,  and  he  afterwards  tried  it  on  de- 
fendant's foot,  and  it  was  of  the  same  size 
that  be  wore.  Mr.  HoUiday  testified  that 
the  track  where  the  person  appeared  to  be 
standingwas  11  inches  long,  where  he  was 
running  Wji  inches  long,  (it  being  in  eri- 
dence  that  defendant  wore  a  No.  7  shoe, 
and  that  the  length  of  that  number  was 
11  inches.)  That  witness  further  testified 
that  the  defendant  was  working  In  a  field, 
where  he  could  see  him,  on  the  day  before 
the  shooting,  and  left  the  field  a  consider- 
able time  before  the  usual  hour  of  quitting 
nork.  The  witness  stated  that  be  recog- 
nised the  shoe  exhibited  at  the  tilal  as  the 
one  worn  by  the  defendant  the  day  before 
the  shooting.  The  shoe  which  the  defend- 
ant used  in  chopping  cotton  was  ran 
down.  The  shoe  shown  on  the  trial  was 
cat  across  the  toe,  (the  prosecutor  having 
testified  that  the  cut  across  the  toe  ap- 
peared at  the  trial  to  be  fresh.)  The  de- 
fendant's counsel  ofiered  no  testimony, 
and  asked  the  court  to  Instruct  the  jury 
that  the  evidence  makes  at  best  nothing 
more  than  a  weak  probability  of  defend- 
ant's identity  as  the  person  who  commit- 
ted the  assault.  To  the  refusal  so  to 
charge  defendant  excepted.  Verdict  of 
guilty.  Defendant  appealed.  Affirmed. 
The  Attorney  QeneraJ,  tor  the  State. 

AvEHT,  J.,  {after  statins' the  facts.)  The 
defendant's  request  for  instruction  was 
-equivalent  to  a  demurrer  to  the  strongest 
phase  of  the  testimony  which  Is  presented 
in  the  foregoing  summary  of  those  facts 
tending  to  estaoliRh  his  guilt.  This  evi- 
-dence,  together  with  other  testimony 
tending  to  explain  or  contradict  it,  which 
It  is  not  nec\?SFary  to  set  forth  here,  should 
unquestionably  have  been  submitted  to 
the  jury,  to  determine  whether  they  enter- 
tained any  reasonable  doubt  of  the  de- 
fendant's guilt.  There  is  no  exception  to 
the  terms  of  the  charge,  which  seems  to 


have  been  conceived  in  a  spirit  of  fairness, 
if  not  of  liberality,  towards  the  prisoner. 
The  testimony  of  the  prosecutor.  If  not 
sufflcient  of  Itself  to  go  to  the  jury  on  the 
question  of  identitj',  is  strengthened  by 
proof  that  the  defendant's  shoes,  which 
had  been  ran  down,  fitted  in  the  tracks 
made  by  the  person  who  coiuraitted  the 
assault, and  also  on  the  foot  of  defendant. 
Besides,  une  witness  (Holliday)  swore  to 
the  absolute  identity  of  the  shoes  worn  by 
the  defendant  on  the  afternoon  just  before 
the  shouting,  when  he  left  the  field  at  an 
unusual  hour,  and  the  shoes  exhibited  on 
the  trial,  and  which  the  officer  making  the 
arrest  testified  that  he  found  in  the  de- 
fendant's house.  The  prosecutor  testified 
that  the  sise,  height,  complexion,  and.ap- 
pearance  of  the  man  who  shot  were  those 
of  the  defendant,  according  to  his  best 
judgment,  and  that  the  shirt  worn  by  the 
person  who  shot  him  at  a  distance  of  six 
steps  was  in  his  opinion  that  worn  by 
the  defendant  on  the  preliminary  trial  two 
days  after,  it  being  possible  for  the  wit- 
ness to  see  a  man  plainly  50  yards,  look- 
ing from  bis  stand-point  when  shot,  in 
the  direction  in  which  bis  assailant  stood, 
and  subsequently  ran.  These  facts,  ad- 
mitted by  the  request  in  the  nature  of 
a  demurrer,  were  sufficiently  strong  to 
make  it  the  duty  of  the  judge  to  submit 
them  to  the  jury,  and  to  warrant  the  ver- 
dict of  guilty  returned  by  them.  The  con- 
tradictory and  explanatory  tes  tl  mony  elic- 
ited from  the  witnesses  was  presented,  or 
might  have  been  presented,  to  the  jury  on 
the  argument  by  counsel  In  their  bearings 
upon  the  question  of  guilt.  It  was  the 
province  of  the  jury  to  weigh  all  of  the 
evidence,  which  we  assume  that  they  did.. 
A  review  of  the  testimony,  (which,  as  it 
is  insisted,  is  insufficient  to  justify  the  ver- 
diet,)  and  a  comparison  of  it  with  that 
held  to  be  sufficient  to  go  to  the  jury  in 
other  cases,  will  sliow  that  testimony  not  ° 
so  satisfactory  has  been  held. sufficient  to 
sustain  a  verdict' of  gailty.  State  v.  Whit- 
field, »3  N.  C.  519;  State  v.  Powell,  94  N. 
C.  9«5;  State  v.  McBryde,  97  N.  C.  393, 1  S. 
E.  Rep.  925:  State  v.  Christmas,  101  N.  O. 
749,  8  S.  E.  Rep.  861.  Placing  the  most 
liberal  construction  upon  the  evidence,  the 
prosecutor  testified  to  the  positive  identi- 
ty of  the  shirt  worn  by  the  prisoner  at  the 
trial,  two  days  after  the  shooting,  with 
that  worn  by  the  person  who  shot  blm, 
and  corroborated  this  opinion  by  the 
statement  that  bis  assailant  was  about 
the  same  height,  size,  and  complexion, 
and,  like  the  prisoner,  was  clean  shaven, 
and  that  be  made  the  track  subsequently 
examined  by  the  witness  with  what  ap- 
peared to  be  a  run-down  shoe.  The  iden- 
tification of  the  shoe  worn  by  him  on  the 
previous  afternoon,  and  fitting  it  in  the 
track  by  other  witnesses,  form,  toge<;^er 
with  the  prosecutor's  evidence,  a  uet-work 
of  circumstances  so  strong  as  to  leave  no 
room  for  question  as  to  the  correctness  of 
his  honor's  holding  that  there  was  testi- 
mony which  it  was  his  duty  to  submit  to 
the  jury.  We  have  not  construed  the  lan- 
guage used  by  the  prosecutor  on  bis  cross- 
examination  according  to  its  literal  mean- 
ing, but  have  interpreted  his  whole  state- 
ment together.    Stokes  said,  among  other 
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things:  "I  could  see  fifty  yards  at  that 
place.  Defendant  was  aboat  six  steps 
from  me  when  be  shot.  I  saw  bim  as  he 
started  to  run."  Taking  this  detacbed 
statement  literally,  and  construing  It 
without  reference  to  the  qualifying  lan- 
guage used  by  the  witness,  it  is  au  abso- 
lute assertion  that  he  recognized  the  de- 
fendant vv  ben  be  started  to  ran,  immedi- 
ately after  firing  the  gun.  Whether  the 
prosecutor  claimed  to  have  Identified  the 
defendant  at  that  moment,  and  gave  the 
description  of  the  dress, size,  and  complex- 
ion solely  for  the  purpose  of  corroborating 
his  positive  claim  of  recognition,  or 
whether  his  opinion  of  the  identity  of  his 
assailant  and  the  accused  was  founded 
upon,  instead  of  being  justified  by,  the  de- 
scription he  has  given,  in  either  view  there 
was  testimony  vrbich  tooli  the  case  be- 
yond that  pale  within  which  the  court 
coold  discuss  its  weight.  State  v.  Per- 
kins, 104  N.  C.  710, 10  S.  E.  Rep.  175.  The 
evidence  was  not  clearly  inconclusive  as 
to  the  defendant's  guilt,  and  it  would 
bare  been  error  to  have  so  held,  and  to 
have  withdrawn  the  case  from  the  con- 
sideration of  the  jury.  State  v.  Dixon,  104 
N.  C.  704, 10  8.  E.  Rep.  74.  There  was  no 
error. 


aO»  N.  C.  74)  

BooNB  V.  Daruen  et  a/. 

(Supreme  Court  of  North  Carolina.    Oct.  SO, 
1891.) 

IiASDLOBD'8  LlEM  OM  CBOPS  —  CLAIM  AND  DBUV- 
BBT. 

Under  Code  N.  C.  {  17M,  giving  a  landlord 
a  lien  on  the  whole  of  the  tenant's  crop  for  the 
rent,  and  providing  that  the  crop  is  **held  to  be 
vested  in  possession  of  the  lessor"  until  the  rent 
is  paid,  and  giving  the  landlord  an  action  of 
olalm  and  delivety  if  the  crop,  or  any  part  there- 
of, shall  be  removed  fmm  the  land  mthont  the 
consent  of  the  lessor,  the  landlord  may  maintain 
the  action  for  a  certain  part  only  of  the  crop, 
though  all  of  it  has  been  delivered  to  a  third  per- 
son. 

Action  of  claim  and  delivery  by  Walter 
Boone  against  Jaroea  F.  Darden  and  John 
Drake.  Judgment  for  plaintiff,  and  de- 
fendants appeal.    Affirmed. 

Civil  action  tried  before  Connor,  Judge, 
at  the  spring  term,  1891,  of  the  superior 
court  of  Northampton  county.  The  plain- 
tiff alleged,  in  substance,  that  he  rented  a 
plantation,  described  in  the  complaint,  to 
John  Drake  for  the  year  1889,  for  which 
Drake  was  to  pay  $600  rent;  that  said 
Drake  raised,  upon  the  said  plantation, 
peanuts  and  other  crops;  that  the  rent 
was  due  and  unpaid ;  and  thatthe  defend- 
ant Drake  had  removed  the  peanuts  pro- 
duced on  the  said  plantation,  and  placed 
them  in  the  hands  of  the  defendant  Dar- 
den for  shipment ;  and  be  demands  pos- 
session of  said  peanuts,  or  their  value,  if 
possession  cannot  be  recovered.  At  the 
time  of  issning  the  summons  the  plaintiff, 
as  provided  by  chapter  2,  §  321  et  seq.. 
Code,  made  claim  to  the  immediate  posses- 
sion of  150  bags  of  peanuts,  ailegintr  that 
he  was  the  owner  and  entitled  to  the  im- 
mediate possession  of  the  same,  and  that 
they  were  wrongfully  detained  by  the  de- 
fendant Darden.  In  obedience  to  the 
clerk's  flat,  the  sheriff  seized  150  bags  of 
peanuts,  being  a  portion  of  the  peanuts  in 


the  hands  of  the  defendant  Darden.  The 
defendant  Drake  denied  the  plalntiB's 
claim,  alleged  that  be  was  the  owner  of 
the  peanuts,  gave  the  undertaking  requi- 
site to  retain  the  possession  of  property 
thus  seized,  and  retained  the  possession  of 
the  peanuts.  "By  consent,  the  case  was 
tried  by  his  honor  (a  jury  trial  being 
waived)  on  the  following  admitted  facts : 
The  defendant  Darden  was  agent  for  the 
R.  &  T.  Railroad  at  Severn ;  that  the  pea- 
nuts in  controversy  were  raised  by  the  de- 
fendant Drake  on  the  plaintiff's  farm,  in 
Northampton  county,  in  the  year  1889; 
that  Drake  was  a  tenant  of  plaintiff  at  tbe 
annaal  rental  of  $600,  no  part  of  which 
has  been  paid;  that  Drake  had  carried 
the  peanuts  to  Severn  for  shipment,  and 
plaintiff  had  enough  thereof  seized  to  pay 
his  rent ;  that  the  sheriff  took  150  bagrs  of 
peanuts  from  the  pile,  and  seized  them  un- 
der the  order  of  conrt.  Tbe  defendants  re- 
lied on  the  point  of  law  that  there  was  no 
lien  on  any  specific  number  of  bags,  and 
the  action  could  not  be  maintained.  His 
honor  ruled  otherwise,  and  refused  to  dis- 
miss the  action,  and  defendants  excepted. 
Upon  the  admitted  facts,  his  honor  gave 
judgment  for  the  plaintiff.  Defendants  ap- 
pealed." 

B.  B.  Winbome,  for  appellants.  R.  O. 
Burton,  for  appellee. 

Davis,  J.,  (after  statins  tbe  facta.)  It 
is  insisted  for  the  defendants  that  there 
were  more  than  150  bags  of  peanuts  In  the 
possession  of  the  defendants,  and  "tbe  In- 
terest of  the  plaintiff  is  not  properly  de- 
scribed, so  that  the  officer  can  measure  it 
out  to  bim.''  By  the  provisions  of  Code. 
§  1754,  the  entire  crop  of  peanuts  raised  on 
the  land  of  the  plaintiff,  landlord,  was 
vested  in  possession  of  the  lessor  until  the 
rent  for  the  land  was  paid.  This  is  con- 
ceded, but  the  defendants  insist  that  the 
plaintiff  has  no  Hen  on  any  specific  number 
of  bags.  We  are  unable  to  see  bow,  if  the 
plaintiff  bad  a  lien  upon,  and  was  entitled 
to  the  possession  of,  the  whole  number 
of  bags,  he  was  .-.ot  entitled  to  the  posses- 
sion of  a  portion  of  them,  nor  can  we  see 
that  any  division  was  to  be  made  by  the 
officer.  Code,  §  1754,  gives  the  landlord  a 
lien  upon  the  whole  of  tbe  tenant's  crop 
to  secure  the  payment  of  the  rent,  and,  to 
make  the  lien  more  effectual,  the  crop  Is 
"  held  to  be  vested  In  possession  of  tbe  les- 
sor" until  the  rents  are  paid;  and,  if  the 
crop  or  any  part  thereof  shall  be  removed 
from  the  land  without  tbe  consent  of  the 
lessor,  tbe  statute  gives  him  tlie  remedies 
provided  in  an  action  npon  claim  for  the 
delivery  of  personal  property.  The  lessor's 
vested  right  to  the  possession  of  the  crop 
is  coupled  with  a  Hen  upon  the  crop  to  se- 
raretbe  payment  of  rent  or  tbe  compli- 
ance with  stipulations  contained  in  the 
lease.  It  is  not  an  unqualified  right  to 
dispose  of  the  crop  as  he  pleases,  but  wben 
the  rents  are  paid,  and  the  stipulations  of 
the  lease  complied  with,  the  right  to  tbe 
surplus  passes  to  the  lessee  or  bis  assigns, 
and  the  lessor  has  no  further  right  to  it. 
The  law  is  founded  on  reason,  and  to  say 
that,  because  the  plaintiff  is  entitled  to 
the  possession  of  the  entire  bulk  of  400- 
bags  to  secure  his  rent,  therefore  he  Is  not 
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entitled  to  the  poBsesBlon  of  150  bags,  a 
part  ot  the  400  sufficipot  to  aecare  his  rent, 
is  as  shoclcing;  to  reason  as  it  would  be  to 
say  that  the  whole  ot  a  thing  does  not  in- 
clude all  its  parts,  or  that  a  part  is  great- 
er than  tne  whole.  The  plaintiff  is  entitled 
to  the  possession  of  the  whole  400  bags  of 
peanuts  to  secure  the  payment  of  his  rent, 
and  the  defendant's  mistake  is  in  con- 
founding his  right  to  have  160  bags  of  it 
seised  in  an  action  for  the  claim  and  dellv- 
err  with  his  right  to  seize  160  bags  to 
which  he  might  be  entitled  out  of  a  mass 
of  400  bags,  250  of  which  belonged  to  some 
one  else,  to  which  he  had  no  right  or 
claim.  Counsel  for  the  defendants  admit 
that  an  action  of  replevin  (in  the  case  be- 
fore us,  claim  and  delivery)  "can  be  main- 
tained for  a  part  of  property  in  mass, 
snch  as  oats,  com,  etc. ;  but  the  interest 
sned  for  should  be  described  as  so  many 
pounds  or  bushels,  so  as  to  enable  the  offi- 
cer to  make  proper  division ;"  and  he  cites 
Blakely  v.  Patrick.  67  N.  C.  40;  McDaniel 
T.  Allen,  99  N.  C.  186,  5  8.  E.  Rep.  7»7 ;  Cob- 
bey.  Repl.§§  78,  400-402;  Low  v.  Martin,  18 
HI.  286;  Piazzek  V.White,  28  Kan.  «21.  Up- 
on an  examination  of  these  anthorittes,  it 
will  be  seen  that  they  bear  no  analogy  to 
the  case  before  as.  In  the  case  of  Blakely 
V.Patrick,  known  as  the  "Buggy  Case," 
the  action  was  "for  damages  for  the  con- 
version of  10  new  buggies  by  the  defend- 
ant."  The  court  said  that  the  mortgage 
under  which  the  plaintiff  claimed  did  not 
pass  the  title  to  10  new  baggies  as  an  exc- 
cQted  contract,  but  only  had  the  effect  of 
an  agreement  to  sell  10  new  buggies,  for  a 
breach  of  whicb  damages  may  be  recov- 
ered. In  the  case  before  us,  both  the  legal 
title  and  the  right  ot  possession  to  all  the 
peanuts  were  by  statute  vested  in  the 
plaintiff.  So,  in  the  case  of  MrDaniel  v. 
Allen,  the  plaintiff  was  not  the  owner,  en- 
titled to  the  possession,  of  the  three  bags 
of  cotton  sued  for,  but  his  remedy  was  for 
a  breach  of  contract  for  refusal  to  comply. 
The  other  cases  cited  relate  to  property 
in  mass  belonging  to  different  parties,  and 
In  which  the  property  is  so  commingled 
that  each  owner  cannot  Identify  and  show 
what  part  of  the  property  so  mixed  be- 
longs to  him ;  buteven  then,  "if  a  division 
can  be  made  of  equal  value,"  says  Cobbey, 
"as  in  the  case  of  corn,  oats,  and  wheat, 
the  law  will  give  to  each  owner  his  jnst 

Proportion,  and  each  owner  may.recover 
is  share  by  replevin."  If  the  plaintiff  had 
been  the  owner  and  entitled  to  the  posses- 
sion of  only  150  bags  of  the  peanuts,  and 
they  bad,  withoot  any  fault  of  bis,  been 
mixed  with  250  bags  belonging  to  the  de- 
fendants, we  are  unable  to  see  why,  upon 
the  authority  cited  by  the  defendants,  this 
action  conld  not  be  maintained.  The 
plaintiff  was  entitled  to  enough  of  the 
crop  to  pay  the  rent  due,  and  after  his 
claim  was  satisfied  the  defendants  were 
entitled  to  the  balance  discharged  of  the 
Hen.  If  the  plaintiff  had  seized  more  than 
enough  to  satisfy  his  lien,  and  refusad  "to 
make  a  fair  division  of  the  crop,  "the  de- 
fendants could  have  compelled  him  to  do 
so  in  the  manner  prescribed  in  section  1755 
of  the  Code ;  and  we  are  unable  to  see  up- 
on what  ground  they  can  complain  that 
the  plalnlllt,  who  was  entitled  to  the  .pos- 


session ot  the  whole  crop  to  secure  bis 
rent,  took  only  enough  for  that  purpose, 
and  left  them  in  possession  of  the  balance, 
to  which  they  were  entitled,  after,  and 
not  until  after,  the  rent  was  paid.  There 
is  no  error. 

(109  N.  C.  44) 

Brat  v.  Babnaud. 

(Supreme  Cowrt  of  North  CairoUna.    Oct  20, 
18»1.) 

COtTNTT  COHMISSIONIBS— NbOLBOI  OF  DUTT— PBN- 
AI.TIBS. 

1.  Under  Code  N.  U.  S  711,  making  a  conn^ 
commissioner  liable  to  a  penalty  of  t200  If  he  neg- 
lect to  perform  any  duty  required  of  him  by  law 
as  a  member  of  the  board,  where  a  sheriff  fails 
both  to  make  an  annual  renewal  of  his  bonds  and 
to  produce  receipts,  failure  to  do  either  of  which 
creates  a  vacancy  in  the  ofBce  by  the  provisions 
of  section  2070,  bat  one  penalty  oan  be  recovered 
against  a  commissioner  for  failure  to  declare  the 
office  vacant,  and  to  fill  the  same  by  appoint- 
ment, though  section  720  provides  that,  whenever 
a  vacancy  shall  occur  in  the  olBce  of  sheriff,  the 
board  of  county  commissioners  shall  fill  it  by 
appointment;  and  section  1875  provides  that,  on 
fallare  of  any  such  otScer  to  make  an  annual  re- 
newal of  his  bond,  it  shall  be  the  duty  of  the 
board  of  commissioners  to  declare  his  office  va- 
cant, and  to  appoint  a  successor;  the  duties  of 
the  commissioners  prescribed  by  the  several  sec- 
tioos  being  substantially  the  same. 

2.  Under  Code  N.  C.  %  775,  providing  that,  for 
failure  of  the  sheriff  to  perform  certain  duty,  the 
board  of  county  commissioners  "may  forthwith" 
bring  snit  on  his  official  bond  in  an  action  against 
a  commissioner  to  recover  the  penalty  prescribed 
by  section  711  for  failure  to  perform  any  duty  re- 
quired of  him  by  law,  it  is  not  enough  that  the 
complaint  allege  that  the  sheriff  failed  to  perform 
the  duty,  and  the  commissioners  failed  to  sue  on 
his  tx)nd,  as  the  statute  leaves  it  to  their  sound 
discretion  whether  they  will  sue  or  not,  and 
therefore  the  complaint  should  at  least  allege 
facts  showing  negligent  failure  or  willful  refusal 
of  the  conunissioners  to  exercise  their  authority. 

Appeal  from  superior  court,  Currituck 
county;  Henry  G.  Connor,  Judge. 

Action  by  W.  H.  Bray  against  W.  D. 
Barnard  to  recover  penalties  Incurred  by 
defendant  by  failure  to  perform  his  duty 
as  county  commissioner.  Recovery  was 
allowed  in  a  single  instance  only,  and 
plnintiff  appeals.    Affirmed. 

This  action  is  brought  by  the  plaintiff 
to  recover  from  the  defendant  divers  pen- 
alties, which  the  complaint  alleges  he  in- 
curred as  a  member  of  the  board  of  com- 
missioners of  the  county  of  Currituck  by 
neglecting  to  perform  his  duty  in  numer- 
ous respects  as  such  commissioner. 
Among  other  things  it  is  alleged  as  fol- 
lows: "(5)  That  said  Barnard,  sheriff  as 
aforesaid,  was  required  to  renew  bis 
bondn  annually,  and  on  the  1st  day  of  De- 
cember, 1889,  and  produce  his  receipts  as 
set  out  in  section  2070  of  theCode  of  North 
Carolina,  which  he  failed  to  do,  thereby 
creating  a  vacancy  in  said  office  of  sheriff 
of  said  county  by  act  and  operation  of 
law ;  and  the  said  board  of  commission- 
ers, and  the  defendant  as  a  member  there- 
of, was  required  to  fill  said  vacancy  by  ap- 
pointment, as  reqninKl  by  section  720  of 
the  Code  of  North  Carolina,  which  said 
board,  and  this  defendant  as  n  member 
thereof,  tailed  and  neglected  to  do,  in  vio> 
lation  of  said  section  720  of  said  Code; 
and  this  defendant  thereby  became  liable 
for  the  penalty  of  two  hundred  dollars, 
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and  Indebted  to  this  plaintlfi  for  Bame,  be 
having  brongbt  suit  tor  same  according 
to  Bectiou  711  of  the  Code  aforesaid. "  "(8) 
That  said  John  E.  Barnard  failed  and 
neglected  tu  make  and  renew  hlo  official 
bondH  as  Bberitf  a.a  aforesaid  on  the  1st 
Monday  in  December,  1889,  aB  required  by 
section  2070  ol  the  Code  of  North  Caro- 
lina, and  the  said  board,  and  the  defend- 
ant  as  a  member  thereof,  failed  and  neg- 
lected to  declare  bis  office  vacant  and  ap- 
point hiB  BUccesBor,  as  required  by  section 
1875 ot  the  Code  of  North  Carolina;  and, 
by  reason  of  said  failure  and  negligence, 
.  the  defendant  has  become  liable  to  a  pen- 
alty of  two  hundred  dollars,  and  indebted 
to  plaintiff  in  said  amount,  aa  provided 
by  section  711  u(  said  Code.  (»)  That 
said  John  B.  Barnard,  eherilf  as  aforesaid, 
failed  and  refused  to  settle  the  taxes  col- 
lected tor  the  year  1888,  and  the  finance 
committee  of  said  county  so  reported  to 
tbe  treasurer  of  said  county  atid  to  Bald 
board  of  commlBBioncrs  that  said  sheritf 
was  In  arrears  tbe  sum  of  f  1,759.94,  and 
that  said  board,  and  thlB  defendant  as  a 
member  thereof,  failed  and  neglected  to  in- 
stitute Hult  against  said  Barnard,  sheriff 
as  aforesaid,  and  his  bondsmen,  os  they 
were  required  to  do,  in  violation  of  section 
775  of  tbe  Code  aforesaid,  and  thereby  be- 
came liable  to  a  penalty  of  two  hundred 
dollars,  and  same  is  due  this  plaintiff  ac- 
cording to  the  provlsionB  of  section  711  ot 
tbe  Code  of  North  Carolina. "  Tbe  plaintiS 
moved  fur  Judgment  upon  the  pleadings. 
The  court  denied  this  motion  tor  Judg- 
ment for  the  penalties  alleged  and  speci- 
fied In  paragraphs  8  and  9  ot  the  complaint 
above  set  forth  upon  the  ground  that  tbe 
penalty  alleged  in  paragraph  8  is  substan- 
tially that  alleged  in  paragraph  6  thereof; 
and  upon  the  further  ground  that  para- 
graph 9,  above  set  forth,  does  not  state 
facts  snfflHent  to  constitute  a  cause  of  ac- 
tion. Tbe  plaintiff  excepted.  As  to  these 
penalties,  tbe  court  gave  JuHgment  for  tbe 
defendant,  and  the  plaintiff  appealed  to 
this  court. 

J.  H.  Bloaat  and  Orandy  A  Aydlett,  tor 
appellant.    Pittm&nA  ^Aavr,  for  appellee. 

Mbrrimon,  C.  J.,  {afterBt&ttnft  tbe  Atcta.) 
The  statute  (Code,  S  711)  prescribes  tbnt 
"any  [county]  commissioner  wbo  shall 
neglect  to  perform  any  duty  required  of 
blm  bylaw  as  a  member  oftbe  board  shall 
be  guilty  of  a  misdemeanor,  and  shall  al- 
so be  liable  to  a  penalty  ot  two  hundred 
dollars  for  each  oflense,  to  be  paid  to  any 
person  who  shall  sue  for  the  same. "  The 
plaintiff  conteudB— Ffrs^  that  the  defend- 
ant incurred  a  penalty  under  this  statuto- 
ry provision,  because  the  sheriff  mentioned 
failed  for  the  year  specified  in  the  fifth 
paragraph  of  the  complaint  to  file  the 
annual  bonds  required  of  him,  and  to 
produce  receipts  for  moneys  that  he  had 
collected,  or  ought  to  have  collected, 
whereby  hi3  office  became  vacant,  as  pre- 
scribed by  the  statute,  (Id.  §  2U70,)  and 
the  defendant  neglected  to  perform  his 
dnty  as  commisBioner,  in  that  he  and  bis 
associates  did  not  proceed  to  fill  the  va- 
cancy BO  occasioned  by  appointment,  an 
prescribed  and  required  by  tbe  statute, 
(Id.  S  720,)  which  provides  that"  whenever 


a  vacancy  shall  occur  in  tbe  office  of 
Bheriff,  constable,  register  otdeeds,  county 
treasurer,  or  county  surveyor,  the  board 
ot  commlRsIonera  of  the  county  shall  fill 
tbe  same  by  appointment. "  He  contends, 
aeeoadly,  that  the  defendant  incurred  an- 
other penalty,  as  alleged  in  the  eighth 
paragraph  of  the  complaint,  because  the 
board  ot  commlBsIonera  —  the  defendant 
joining  them — tailed  to  declare  the  office 
of  the  sheriff  vacant  for  the  causes  alleged, 
as  required  by  tbe  statute,  (Id.  §  1875,1 
which  prescribes  that "  upon  the  failure 
of  any  Ruch  officer  (Including  sberiffB)  to 
maKe  such  regular  annual  renewal  ot  bis 
bond  it  is  tbe  duty  of  the  board  otcom- 
mtssioners,  by  an  order  to  be  entered  ol 
record,  to  declare  his  office  vacant,  and 
to  proceed  torthwlth  to  appoint  a  snc- 
cessor, "  etc.  Tbe  court  below  was  ot 
opinion  and  held  that  the  duties  ottbe 
board  of  commisBlonerB  of  tbe  county, 
prescribed  by  the  statutory  provision 
just  cited,  were  subBtantially  the  sameaa 
those  prescribed  in  the  other  Btatutoiy 
provision,  (Id.  S  2070,)  cited  supra.  In 
this  we  think  tbe  court  was  correct,  in 
BO  far  aB  these  sections  affect  this  case. 
They,  as  to  tbe  Bheriff,  are  Intended  to  se- 
cnre  the  same  purpose,  except  that  section 
2070  enlarges  the  purpose,  so  aa  to  require 
tbe  sheriff,  in  addition  to  the  renewal  of  his 
bonds,  annually  to  "produce  the  receipts 
in  full  from  the  state  treasurer,  county 
treasurer,  and  otber  persons,  of  all  mon- 
eys by  him  collected,  or  which  ought  to 
have  been  by  him  collected,  for  the  use  of 
tbe  state  and  county,  and  for  which  he 
shall  have  become  acconntable,"  etc.  As 
to  the  Bheriff,  in  respect  to  the  annual  re- 
newal of  his  bonds,  tbe  sections  are  io  pari 
materia,  and  must  be  taken  together; 
they  are  intended  to  effectuate  the  same 
purpose.  It  is  not  to  be  presumed  that 
the  legislature  Intended  to  impose  double 
penalties  for  the  eanie  failure  of  duty  in  a 
public  officer.  If  it  had  so  intended,  it 
would  have  said  so  in  explicit  terms.  The 
duty  ot  the  board  of  commiBsioners  was 
to  declare  the  office  of  sheriff  vacant,  and 
to  fill  the  vacancy,  when  and  if  he  failed 
to  renew  his  bonds  annually.  The  same 
duty  is  prescribed  by  tbe  two  sections  of 
tbe  Code  just  recited.  In  one  of  these  sec- 
tions the  same  dnty  arises  If  the  sheriff 
shall  tail  to  produce  the  receipts  mentioned 
as  required.  Under  this  section,  it  tbe 
Bheriff  should  fail  to  renew  his  bondd,  it 
would  be  the  duty  of  the  board  of  com- 
missioners to  declare  his  office  vacant.  It 
he  renewed  hin  bonds,  and  failed  to  pro- 
duce tbe  receipts  mentioned,  it  would  be 
their  like  duty.  It  would  be  their  like  da- 
ty  if  he  failed  to  renew  his  bonds  and  to 
produce  tbe  receipts  required;  but  in  the 
latter  case  they  would  not  be  liable  to 
two  penalties.  The  purpose  of  thesections 
cited  of  tbe  statute  Is  to  compel  the  board 
of  commissionera  to  perform  their  duty  In 
declaring  the  office  of  sheriff  vacant^  and 
filling  the  vacancy  in  any  one  or  more  or 
all  ot  tbe  contingencies  specified  therein. 
Only  one  i>enalty  is  given  against  each 
commissioner  composing  the  board  it  he 
fails  to  perform  bis  duty  In  such  respect. 
That  penalty,  in  this  case,  the  plaintiff  re- 
covered under  and  in  pursuance  ot  the  al- 
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lesratiuns  contained  In  tbe  flftb  parasraph 
of  his  complaint. 

We  are  also  of  opinion  that  tbe  court 
property  decided  tbattbe  ninth  paragraph 
of  tbe  complaint  Bet  forth  above  fails  to 
etatefactsBnfficIentto  constltnteacaaseof 
action.  Tbe  statute  (Code,  §  775)  certainly 
does  not  makeitthelmperatlve  doty  of  the 
board  of  commlRBloners  of  tbe  county  to 
"  bring  suit  on  tbe  official  bond  of  the  uher- 
IB  or  other  oOicer. "  It  provides  that  they 
'"may  forthwith  "  do  ao.  It  is  thus  left  to 
tbeir  sound  discretion  whether  they  will 
or  not.  There  might  be  substantial  rea- 
sons why  they  would  not,  and,  moreover, 
tbey  might  be  content  to  leave  it  to  tbe 
county  treasurer  to  bring  such  salt,  espe- 
cially as,  regularly,  be  Is  the  proper  oflScer 
to  do  so.  Hewlett  v.  Nutt,  79  N.  C.  263. 
Tbe  plaintiff,  claiming  under  this  statuto- 
ry provision,  nbonld  at  least  allege  tacts 
showing  that  tbe  board  of  commission- 
«re  had  negligently  failed  or  wllltally  re- 
fused to  exercise  their  authority,  and 
hence  tbey  bad  neglected  to  perform  their 
duty  as  required  by  law.  In  sncta  case  it 
may  be  that  each  of  tbem  participating 
in  such  neglect  would  incur  tbe  penalty 
prescribed.    Judgment  affirmed. 


(loe  N.  c.  tm) 

Johnston  t.  WaiTBHRAn  et  al. 

(Supreme  Court  of  North  CaroUna.   Oct  20, 
1891.) 

Dismissal  or  AFPBja^—Monoi— Motion  to  Rs- 

IMSTATB. 

1.  Under  Sup.  Ct  N.  C.  role  17,  proTldine 
that,  if  an  appeal  be  not  docketed  before  the  call 
of  the  district  to  which  it  belongs,  the  appellee 
may  have  it  dismissed,  and  that  U  Improperly 
dismissed  the  motion  to  reinstate  should  be  made 
"during  the  term, "  an  agreement  of  counsel  to 
give  until  January  81,  1891,  to  perfect  an  ap^al, 
while  ground  to  resist  a  motfon  to  dismiss  if 
made  at  the  fall  term  of  18fl0,  when  the  appeal 
should  in  due  course  have  been  docketed,  was  no 
excuse  for  the  appeal  not  being  docketed  or  a 
oerMorart  applied  for  at  the  spring  term  of  1891, 
and  a  motion  to  reinstate  at  tlie  next  term  there- 
after was  too  late. 

2.  Notice  of  the  motion  to  dismiss  was  not  re- 
quired. 

Petition  by  Johnston  to   reinstate  an 
appeal.    Denied. 
C.  U.  Bernard,  for  appellant.  . 

.  Ci^ARK,  J.  This  action  was  tried  in  the 
superior  court  of  Pitt  at  Jnne  term,  1890. 
At  spring  term,  1891,  of  this  court,  the 
transcript  on  appeal  not  having  been 
brought  up,  tbe  appellees  filed  tbelr  requi- 
site certificate,  and  had  tbe  appeal  dis- 
missed, under  rule  17.  At  this  term  (fall, 
1891)  tbe  appellant  moved  to  reinstate, 
and  86  cause  therefor  files  an  agreement 
of  counsel,  made  in  September,  1890,  that 
time  till  Slat  of  January,  1891,  should  be 
allowed  the  appellant  "  to  perfect  case  on 
appeal;"  and  also  urges  that  tbe  motion 
to  dismiss  was  made  without  notice.  The 
agreement  to  give  time  till  Slst  of  Janu- 
ary, 1891,  to  perfect  appeal,  would  have 
been  ground  to  resist  a  motion  to  dis- 
miss, if  made  at  fall  term,  1890,  when  the 
appeal  should  in  due  course  have  been 
docketed,  but  was  no  excuse  for  the  tran- 
script not  being  on  file  when  tbe  district 
to  wbicta  it  belongs  was  called  at  spring 


term,  1891,  or  for  a  cert/o/ar/n«»t  being  ap- 
plied for  If  tbe  appellant  was  in  no  de- 
fault. Plttman  v.  KImberly,  92  N.  C.  562. 
Besides,  If  the  appeal  was  Improperly  dis- 
missed, the  motion  to  reinstate  by  the 
rule  (17)  should  have  been  made  "  during 
the  term"  at  which  It  was  dlsmisited,  and, 
if  granted,  tbe  cause  would  have  stood  for 
argument  at  this  term.  To  permit  tbo 
cause  to  be  reinstated  now  Is  not  only 
not  authorized  by  the  rules,  but  contrary 
to  the  rights  of  the  appellees,  as  It  would 
put  off  the  argument  and  decision  of  the 
appeal  till  spring  term,  1892.  which  regular- 
ly should  have  stood  for  argument  at  fall 
term,  1890,  and  that,  too,  when,  by  ap- 
pellant's own  showing,  tbe  agreement  tor 
de^ay  only  postponed  the  hearing  till 
spring  term,  1891.  If  the  case  on  appeal 
was  lost  or  mislaid,  the  remedy  of  appel- 
lant was  b.v  a  certiorari  at  tbe  first  term 
of tbis  court.  Pittmanv.Kimberly.supra; 
Bailey  v.  Brown,  105  N.  C.  126, 10  8.  B. 
Rep.  1054;  Porter  v.  Railroad  Co.,  106  N. 
C.  478, 11  S.  E.  Rep.  515;  Mitchell  v.  Ted- 
der, 108  N.  C.  226,  12  S.  E.  Rep.  1044. 

The  objection  that  the  motion  to  dis- 
miss was  granted  without  notice  la  with- 
out force.  Notice  of  such  motion  is  not 
required.  Appellants  are  too  often  prone 
to  forget  that  appellees  baye  rights.  Tbe 
"law's  delay"  Is  asHigned  by  Hamlet  aa 
one  of  tbe  great  evils  ot  lite,  and  the  bar- 
ons at  Ruunymede  thought  it  so  great  a 
one  that  tbey  exacted  tbe  insertion  ot  a 
guaranty  against  It  in  Magna  Cbart&,—a. 
guaranty  that  has  been  copied  Into  tbe 
constitution  probably  of  every  American 
state,  and  which  is  to  be  found  in  section 
35  of  our  own  declaration  of  rights.  This 
guaranty,  so  notably  won,  so  carefully 
continued  for  so  many  centuries,  and  still 
incorporated  in  our  organic  law,  that 
"Justice  shall  be  administered  without  de- 
lay," is  not  a  mere  rhetorical  flourish.  It 
is  a  constitutional  right.  The  party 
wbo  seeks  delay  must  show  good  cause 
why  the  other  party  should  be  subjected 
to  it,  and  the  burden  is  on  him  to  show 
that  he  himself  Is  without  lacbeu.  Tbe 
appellant  has  shown  no  cause  why  the 
appeal  was  not  docketed  here,  or  a  certi' 
orari  applied  for,  at  tbe  opring  term,  1891. 
and  none  why  tbIs  motion  to  reinstate,  if 
there  bad  been  ground  for  it,  was  not 
made  "during  the  term"  at  which  the  ap- 
peal was  dismissed.    Motion  denied. 


cm  N.  C.  182) 
TCRNEIt  V.  HOLDBN. 

(SMpremeComtafNorftiCaroUna.  Oct.  27, 1891.) 

BDPPLEMBNTAL  PROCEEDIXOg  —  NOTIOB — RBTDBN— 

Ahendhent — Appealable  Ordbb. 

1.  Leaving  a  copy  of  an  order  on  a  judgment 
debtor  to  appear  andansvrer  in  supplemental  pro- 
ceedings wiui  the  debtor's  wife  was  a  sufflclent. 
service. 

■i.  Where  the  sheriff's  return  on  the  notice 
did  not  show  that  the  person  with  whom  it  was 
left  was  defendant's  wife,  and  a  person  of  suita- 
ble age  and  discretion,  it  was  proper  to  allow  an 
amendment  so  as  to  show  such  tacts. 

8.  Un  a  hearing  before  him  the  derk  of  the 
court  denied  defendant's  motion  for  a  special  ap- 
pearance for  the  purpose  of  a  motion  to  dismiss, 
whereupon  defendant  appealed  to  the  judge,  who 
ordered  that  the  motion  to  dismiss  be  overruled. 
S.ML,  that  such  order  was  not  appealable. 
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Appeal  from  superior  court.  Wake  coun- 
ty; RoBBBT  W.  Winston,  Judge. 

Proceeding  aupplemental  to  execution 
Instituted  by  Josiah  Turner  against  W. 
W.  Holden.  Defendant  moved  to  dismiss 
the  proceeding  for  want  of  suiflclent  serv- 
ice. The  motion  wan  overruled,  and  de- 
fendant appealed.    Appeal  dismissed. 

It  appears  that  the  plaintiff  had  ob- 
tained his  judgment  against  the  defendant 
in  the  superior  court  of  Wake  county, 
and  that  the  same  was  duly  docketed; 
that  afterwards,  on  the  20tb  day  of  April, 
1S01,  the  plaintiff  began  this  proceeding 
supplementary  to  the  execution,  and  ob- 
tained from  the  court  (the  clerk)  an  order 
requiring  the  defendant  to  appear  and  an- 
swer concerning  bis  property,  at  a  time 
and  place  specified,  as  allowed  by  the  stat- 
ute in  such  cases.  A  copy  of  this  order 
was  placed  In  the  hands  of  the  sheriff  of 
said  county  to  be  served  upon  the  defend- 
ant. The  sheriff  made  return  thereof  as 
follows:  "Received  April  25,  1891.  Exe- 
cuted by  delivering  a  copy  and  exhibiting 
the  original  of  the  within  order  and  affi- 
davit to  Mrs.  L.  V.  Holden,  and  also  left 
a  copy  of  order  and  affidavit  with  Mrs.  L. 
V.  Holden,  for  W.  W.  Holden,  the  29th 
day  of  April,  1891,  at  4  o'clock  p.  M.  M.  W. 
Page,  Sheriff  Wake  County.  By  C.  M. 
Waltbks,  Deputy."  Sheriff,  by  leave  of 
court,  makes  the  following  amended  re- 
turn: "Received  April  25. 1891.  Executed 
by  delivering  a  copy  and  exhibiting  the 
original  of  the  within  order  and  affidavit 
to  Mrs.  L.  V.  Holden,  and  also  by  leaving 
a  copy  of  order  and  affidavit  with  Mrs. 
L.  V.  Holden,  wife  of  W.  W.  Holden.  for 
said  W.  W.  Holden,  at  his  residence  in  the 
city  of  Raleigh,  at  the  hour  of  4  o'clock  p. 
M.,  on  the  29th  day  of  April,  1891,  the  suid 
L.  V.  Holden  beluga  person  of  suitable  age 
and  discretion  with  whom  to  leave  such 
papers.  M.  W.  Page.  Sheriff.  Per  C.  M. 
Walters,  D.  S.  "  The  defendant  contended 
that  the  copy  of  the  order  and  notice  was 
not  properly  and  duly  served  upon  him, 
and  his  counsel  contended,  further,  that 
they  had  the  right  to  appear  for  the  pur- 
pose simply  of  a  motion  to  dismiss  the 
proceeding  on  the  ground  that  notice  had 
not  been  served.  They  moved  that  the 
record  be  so  amended  as  to  show  that 
they  appeared,  and  onl.y  for  sucb  purpose. 
The  court  (the  clerk)  denied  this  motion, 
and  the  defendant  appealed  to  tbe]ndg;e. 
The  clerk  refused  to  certify  the  record, 
etc.,  to  the  judge.  Thereupon  the  defend- 
ant applied  to  the  judge  for  the  writ  of 
certiorari,  requiring  the  clerk  to  certify 
the  record,  etc.,  to  him.  The  judge  grant- 
ed the  writ,  and  due  return  thereof  was 
made. 

The  court  (the  judge)  upon  considera- 
tion, made  its  order,  whereof  the  follow- 
ing is  a  copy:  "This  cause  coming  on  to 
be  beard  this  day  before  Robert  W.  Win- 
ston, judge,  the  plaintiff,  represented  by 
John  Devereux,  Jr.,  and  Chester  Turner, 
and  the  defendant  by  Thos.  C.  Fuller  and 
W.  R.  Henry,  who  enter  a  special  appear- 
ance in  writing,  and  move  to  dismiss  up- 
on the  return  of  John  W.  Thompson,  C.  S. 
V.  of  Wake  county,  to  the  order  to  him 
to  certify  the  record  of  his  proceedings 
to  the  court,  and  haviug  been  heard  up- 


on the  argument  of  counsel  for  both  sides, 
the  defendant's  counsel  state  that  they  do 
not  appear  generally  in  this  action,  but 
specially  in  order  to  move  to  dismiss 
the  proceedings,  and  insist  that  the  same 
ought  to  be  dismissed  for  the  reason  that 
W.  W.  Holden  has  not  been  properly 
served  with  process,  in  that  for  this  pro- 
ceeding to  be  begun  by  process  the  same 
should  have  been  read  to  him  in  person ; 
that  the  clnrk  ought  to  have  permitted  an 
amendment  of  the  record,  so  as  to  show 
that  the  appearance  of  Messrs.  Fuller  and 
Hinsdale,  on  the  11th  of  May,  1891,  was 
a  special  appearance,  and  not  general. 
The  court,  being  of  opinion  tbatthenotice 
of  this  supplemental  proceeding  had  been 
properly  served,  and  also  that  the  clerk's 
finding  and  ruling  that  the  said  attor- 
neys appeared  generally  on  said  11th  of 
May,  1891,  was  final  and  cr)ncluBlve,  and 
that  such  general  appearance  cured  any 
detect  In  serving  said  process  or  notice,  if 
such  defect  ever  existed,  overruled  the  mo- 
tion to  dismiss,  from  which  order  and  rat- 
ing the  defendant  took  an  appeal  to  su- 
preme court,  notice  of  appeal  waived, 
bond  of  fl5  adjudged  sufficient,  and  this 
statement  to  be  case  on  appeal  to  the  su- 
preme court." 

J.  W.  HIasdale,  for  appellant.  C.  D. 
Tamer,  W.  W  Fuller,  and  Batchelor  & 
Derereux,  for  appellee. 

Merbimon,  C.  J.,  (afterstatingtbe facts.) 
The  court  had  Jurisdiction  of  the  defend- 
ant by  virtue  of  the  service  of  the  sum- 
mons,—the  original  process,— and  his  ap- 
pearance in  the  action.  The  action  was  not 
ended  for  all  purposes  when  the  plaintiff 
obtained  his  judgment.  It  remained  and 
remains  current  for  all  proper  purposes  In 
the  enforcement  of  the  judgment  by  the 
ordinary  exetrution  and  other  appropriate 
means,  including  proceedings  supplement- 
ary to  the  execution.  The  latter  are  not 
separate  from  and  Independent  of  the  ac- 
tion ;  tbey  are  Incident  to  and  part  of  it ; 
they  constitute  and  are  no  more  than  a 
means  allowed  by  the  statute  in  the  action 
whereby  to  reach  the  property  of  the  de- 
fendant and  enforce  satisfaction  of  the 
judgment.  Hence  they  are  not  begun  by 
original  process,— a  summons.  The  stat- 
ute does  not  so  provide.  It  (Code,  §  4^(8) 
prescribes  that  the  judgment  creditor,  "at 
any  time  after  such  return  made,  [return 
of  the  ordinary  execution,]  and  withlu 
three  years  from  the  time  of  issuing  the 
execution,  is  entitled  to  an  order  from  the 
court  to  which  the  execution  is  returned, 
or  from  the  judge  thereof,  requiring  sucti 
debtor  to  appear  and  answer  concerning 
his  property  before  such  court  or  judge  at 
a  time  and  place  spectfled  in  the  order, 
within  the  county  to  which  the  execution 
was  issued."  Although  the  statute  does 
not  in  terms  prescribe  that  notice  of  sucb 
order  shall  be  given,  still  its  nature,  pur- 
pose, practice,  and  justice  require  that  no- 
tice shall  be  given  for  such  time  as  the 
court  shall  deem  Just.  WeiUer  v.  Law- 
rence, 81  N.  C.  65.  Such  notice  must  be  so 
given  and  served  upon  the  party  to  be  no- 
tlflfd  in  the  way  prescribed  for  giving  and 
serving  notices  In  actions.  The  statute 
(Code,  §  597)  provides  that  "notices  shall 
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be  in  writing.  Notices  and  other  papers 
may  be  served  on  the  party  or  bis  attor- 
ney personally,  where  not  otherwise  pro- 
Tided  In  this  chapter."  One  olthe  meth- 
ods provided  (the  same  section,  par.  2) 
prescribes  that  "if  [service]  upon  a  party, 
it  may  be  made  by  leavias  the  paper  at 
bis  residence,  between  the  hours  of  six  in 
the  morning  and  nine  in  the  evening,  with 
some  person  of  suitable  age  and  discre- 
tion." Service  thus  made  is  sufflclent. 
The  court  has  Jurisdiction  in  cases  like 
this  of  the  i>arty  to  the  action,  and  it  Is 
deemed  sufflclent  to  give  him  notice,  in  the 
way  prescribed,  of  any  motion  or  proceed- 
ing in  the  action.  It  is  the  duty  of  par- 
ties to  actions  to  be  on  the  alert  at  all 
times  nntil  the  same  shall  be  completely 
ended.  If  it  should  turn  out  that  a  party 
was  prejudiced  in  that  he  did  not  actually 
get  the  notice,  the  court  would,  in  a  prop- 
er ease,  afford  relief.  In  the  present  case, 
the  order,  so  far  as  appears,  was  regular- 
ly granted,  and  the  service  of  notice  there- 
of on  the  defendant  was  sufficient. 

The  court  clearly  had  power  to  allow 
the  sheriff  to  amend  his  return,  and  the 
return,  as  amended,  shows  that  the  notice 
to  the  defendant  was  served  by  leaving  a 
copy  of  the  order  for  Lim  at  bis  residence 
at  the  hour  specified ;  that  it  was  left  with 
bis  wife.  She,  surely,  was  a  person  of 
"suitable  age  and  discretion "  to  deliver 
the  notice  to  him,  (her  husband,)  and  the 
inference  is  that  she  did  so.  Jf  he  did  not 
in  fact  get  the  notice,  then  his  remedy  is 
not  to  move  to  dismiss  the  proceeding, 
but  to  ask  for  reasonable  time  to  answer 
aa  the  law  requires.  As  the  court  bad  Ju- 
risdiction of  the  defendant,  and  the  notice 
had  been  duly  served,  the  motion  of  his 
counsel  to  be  allowed  to  appear  for  the 
purpose  of  a  motion  to  dismiss  the  pro- 
ceeding was  not  pertinent,  and  was  prop- 
erly denied.  No  question  is  presented  here 
as  to  the  suiBciency  of  service  of  notice  up- 
on an  attorney. 

The  court  held  properly  that  the  notice 
bad  been  duly  served.  This  was  sufficient. 
It  did  not  needtofurtherstate  as  aground 
of  its  order  that  "  the  clerk's  finding  and 
ruling  that  the  said  attorneys  appeared 
geaerallyon  said  11th  of  May,  1801,  was 
final  and  conclusive,"  etc.  The  action  of 
the  clerk  was  not  final  and  conclusive. 
In  a  proper  case,  on  appeal  to  him.  It 
wonid  be  the  duty  of  the  court  to  review 
tbe  findings  of  fact  b,7  the  clerk,  and  cor- 
rect his  errors  of  law.  He  was  no  more 
than  tbe  servant  of  the  court,  and  8ul)]ect 
to  its  supervision  in  the  wa.v  prescribed 
by  the  statute.  Code,  §  261  et  seq. ;  Bank 
V.  Burns.  107  N.  C.  465, 12  S,  E.  Bep.  252. 
The  court  (the  Judge)  did  not  need  to 
grant  the  writ  of  certiorari  to  compel  the 
clerk  to  state  the  case  on  appeal,  as  al- 
lowed by  the  statute.  Code,  §  254.  He 
might  have  directed  the  clerk  to  do  so  by 
mere  order.  The  plaintiff  moved  to  dis- 
miss the  appeal  to  this  court,  and  we  are 
of  opinion  that  tbe  motion  must  be  al- 
lowed. The  order  appealed  from  was  in- 
cidental, and  no  more,  at  most,  than  inter- 
locutory. To  deny  the  defendant's  mo- 
tion could  not  seriously  prejudice  him,  or 
impair  any  substantial  right  he  might 
have.    Tbe  court  simply  decided  that  he 


had  been  duly  served  with  notice,  and  was 
before  it  for  pertinent  and  proi»er  pur- 
poses. It  tbe  notice  bad  not  been  proper- 
ly served,  tbe  court  would  simply  have  di- 
rected a  reasonable  delay  of  proceedings, 
or  that  a  new  notice  l.<<8ue  forthwith  to  be 
served  within  a  day  specified.  Weiller  v. 
Lawrence,  supra.  Appeals  to  this  court 
do  not  lie  from  every  order  In  the  course 
of  an  action.  This  has  been  decided  in 
many  cases,  and  the  court  has  repeatedly 
pointed  out  when  an  appeal  does  and  does 
not  lie.    Appeal  dismissed. 


State  v.  Nash. 


(109  N.  C.  822) 


ISupreme  Court  of  North  Carolina.    Oct  97, 
1891.) 

AppBAt.  IN  Cbihinal  Cases— Patmbnt  fob  Tsan- 
80KIPT  IN  Advance. 
Under  Code  N.  C.  i  8758,  which  provides 
that  no  officer  shall  be  compelled  to  perform  any 
services  unless  bis  fees  be  paid  or  tendered,  "ex- 
cept in  criminal  actions, "  where  defendant  had 
executed  his  bond  on  appeal  in  a  criminal  pro- 
ceeding' against  him  he  was  untitled  to  hare  the 
transcript  on  appeal  s<^nt  up  without  paying  or 
tendering  to  the  clerk  his  fees  for  making  snoh  - 
transcript 

Motion  by  H.  A.  Nash  for  certiorari  to 
bring  up  the  transcript  of  a  crimlual  pro- 
ceeding against  him  to  the  supreme  court 
on  appeal.    Motion  allowed. 

Tbe  Attorney  General,  for  the  State.  T. 
M.  Argo,  for  defendant. 

Clare,  J.  Tbe  defendant,  who  did  not 
appeal  in  forma  pauperis,  but  has  execut- 
ed bis  appeal-bond,  refused  to  pay  tbe 
costs  of  the  transcript  of  the  record  on 
appeal.  The  clerk  thereupon  declined  to 
send  it  up.  The  application  for  certio- 
rati,  therefore,  presents  the  question 
whether,  In  criminal  actions,  the  clerk  can 
require  the  cost  of  the  transcript  to  be 
paid  in  advance.  It  is  settled  that  In  civil 
cases  he  can.  Andrews  v.  Wbisnant,  83N. 
C.  446;  Bailey  v.  Brown,  105  N.  C.  127, 10 
S.  E.  Rep.  1054.  But  In  criminal  actions  it 
is  otherwise.  Code,  §  3758,  provides :  "  No 
oflScer  shall  be  compelled  to  perform  any 
services,  unless  his  fee  be  paid  or  ten- 
dered, except  In  criminal  actions."  This 
inhibition  against  requiring  payment  of 
fees  in  advance  in  criminal  actions,  we 
think,  embraces  all  services,  including  that 
tn  question.  We  are  strengthened  in  this 
view  by  the  fact  that  it  has  been  held  that 
the  appeal-bond  secures  only  the  costs  of 
the  appellee,  and  not  of  tbe  appellant, 
(Morris  V.  Morris,  92  N.  C.  142,  and  cases 
cited ;)  and  hence  that,  when  such  bond  is 
dispensed  with  in- civil  cases  by  leave  to 
ap(>eal  in  forma  pauperis,  the  appellant 
may  still  be  required  by  the  clerk  to  pay 
for  the  cost  of  the  transcript  on  appeal 
and  cost  in  this  court  as  well,  (Martin  v. 
Chasteen,  75  N.  C.  96;  Andrews  v.  Whis- 
nant  and  Bailey  v.  Brown,  supra.)  Tbe 
reason  of  this  distinction  is  that  section 
212,  allowing  a  party  to  sue  as  a  pauper, 
exempts  him  from  paying  fees  to  any 
officer;  but  section  55.S,  allowing  an  ap- 
peal in  forma  pauperis,  is  more  restricted, 
and  only  exempts  the  appellant  from  glv- 
ing  bond  to  secure  the  appellee's  costs, 
leaving  him  to  pay  bis  own  costs,  if  ex- 
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acted,  ir  he  ctaooses  to  appeal  to  another 
trlbanal  atter  baring  had  gratuitons 
services  from  all  oiBcers  In  the  lower  courts. 
If  the  same  rule  prevailed  in  criminal  ac- 
tlona,  It  would  follow  that  all  appellants 
In  such  caeea,  as  well  those  appealing  in 
forma  pauperis  as  others,  would  be  com- 
pelled to  prepay  the  costs  of  the  tran- 
script and  the  costs  in  this  court,  If  de- 
manded. Such  1b  not  our  understanding 
of  theBtatKte.  Code.  §  3758.  Aa  instanter 
certioruri  should  issue  to  bring  up  the 
transcript.    Motion  allowed. 

(109  N.  0.  62)  

LlVRRMON  V.  BOANOKB  &  T.  B.  B.  CO. 

(3upreme  Court  <ff  North  CaroUna.   Oot.  87, 
1891.) 

BmiiBKT  DoHAin  —  Dbed  from  Hoktoaoob — 

RiOBT  or  UOBTGAOBB  TO  COMPENSATION — LIMI- 
TATION or  Actions. 

1.  Since  Code  K.  C.  S  701,  provides  that  the 
general  railroad  act  (Code,  c.  49)  shall  apply  to 
railroad  corporations  created  by  special  aot  of 
assembly,  and  shall  govern  and  control,  anything 
in  tbe  special  act  to  the  contrary  notwithstand- 
ing, unless  in  sach  special  act  the  sections  of  the 
general  act  intended  to  be  repealed  shall  be  spe- 
olally  referred  to,  and  as  such  specially  repealed, 
the  provision  in  the  charter  of  the  Roanoke  ft 
Tar  River  Railroad  Company,  by  which  it  is 
granted  "the  powers  and  incidents  of  the  North 
Carolina  Railroad  Company,  and  other  corpora- 
tions of  like  nature  created  by  tbe  laws  of  the 
state, "  does  not  make  applicable  tne  provision 
In  the  charter  pf  the  North  Carolina  Railroad 
Company,  that  two  years  shall  bar  the  claim  for 
damages  or  compensation  by  tbe  owner  of  land 
over  which  it  has  constracted  its  road,  nor  pre- 
vent tbe  applioatioii  of  tbe  general  railroad  act, 
under  which  a  railroad  company  can  only  acquire 
title  to  a  right  of  way  by  purchase  or  condemna- 
tion, and  under  which,  so  long  as  the  company 
occupies  the  land  without  title,  the  owner  is  not 
barred  unless  Its  possession  has  been  adverse  for 
a  length  of  time  sufficient  to  mature  title. 

2.  Since,  under  tbe  general  railroad  act,  a 
railroad  company  can  only  acquire  title  to  a  right 
of  way  by  purchase  or  condemnation,  if  it  con- 
structs its  road  over  land  without  so  acquiring 
title,  and  the  owner  of  the  land  subsequently  sells 
and  conveys  it,  the  purchaser  may  sue  the  com- 
pany for  compensation. 

8.  Where  the  mortgagor  of  land  grants  a 
right  of  way  to  a  railroad  company  without  the 
consent  of  ue  mortgagee,  and  without  any  pro- 
ceeding against  the  mortgagee  to  condemn  the 
land,  the  mortgagee's  interest  is  not  affected, 
and  the  purchaser  at  a  foreclosure  sale  under  the 
mortgage,  or  his  grantee,  may  sue  the  company 
for  compensation,  though  he  cannot  recover  dam- 
ages Incident  to  the  entry  before  he  acquired 
tttle. 

Appeal  from  superior  court,  Bertie  coun. 
ty ;  HENRT  G.  CoNNOB,  .Judge. 

Action  by  Martha  A.  Llvermun  against 
the  Boanoice  &  Tar  Blver  Bailroad  Com- 
pany to  recover  cnnipeniJation  for  land  of 
plaintiff  talcea  by  defendant  for  its  right 
of  way.  Judgment  for  defendant.  Plain- 
tiff appeals.    Be  versed. 

Plaintiff  had  title  to  the  land  under  the 
foreclosure  of  a  mortgage.  Defendant 
claimed  title  to  tbe  right  of  way  by  virtue 
of  a  deed  from  tbe  mortgagors  bt^fore  the 
foreclosure,  the  road  having  also  been 
constructed  before  the  foreclosure.  No 
consent  to  the  right  of  way  was  obtained 
from  tbe  mortgagees.  Defendant  con- 
tended that  the  action  was  barred  by  the 
statute  of  limitatiofls,  in  that  it  bad  not 
been  brought  within  two  years  from  the 


accruing  of  the  cause  of  action,  and  re- 
lied OB  its  charter,  (Act  N.  G.  1885,  c.  218,) 
which  granted  to  it  "the  powers  and  In- 
cidents of  the  North  Carolina  Bailroad 
Company,  and  other  corporations  of  like 
nature  created  by  the  laws  of  the  state. " 
Thecharterof  the  North  Carullna  Bailroad 
Company  provided  that  the  owners  of 
land  over  which  its  roa>d  should  be  con- 
structed should  apply  within  two  years 
next  after  such  part  of  tbe  road  should  be 
finished,  or  should  be  barred  from  recover- 
ing said  land,  or  compensation  therefor. 
Defendant  also  contended  that  plaintltl 
could  not  maintain  tbe  action  because 
she  was  not  the  owner  of  the  land  at  the 
time  of  defendant's  entry  thereon,  and 
that  the  deed  from  the  mortgagors  gave 
them  title  to  the  right  of  way. 

Winston  A  Williums,  for  appellant. 
Martin  A  Peebles,  for  appellee. 

Shrpberd,  J.  1.  Tbe  plea  of  tbe  stat- 
ute of  limitations  cannot  be  sustained. 
It  is  true  that  the  charter  of  the  defendant 
provides  that  It  shall  have  "  the  powers 
and  Incidents  of  the  North  Carolina  Rail- 
road Company  and  other  corporations  of 
like  nature  created  by  the  laws  of  tbe 
state,"  but  this  language  Is  exceedingly 
indefinite  upon  the  question  under  consid- 
eration, as  the  charters  of  some  of  these 
corporations  contain  provisions  barring 
the  owner's  claim  for  damages  or  com- 
pensation ■  after  a  certain  period,  while 
others  provide  tor  no  such  limitation 
whatever.  Land  v.  Bailroad  Co.,  107  N. 
C.  72,  12  S.  E.  Bep.  125.  Even  had  tbe 
charter  of  the  North  Carolina  Bailroad 
Company  been  paiidcniarly  referred  to, 
the  two-years  bar  therein  prescribed 
would  not  have  prevented  the  applleatioB 
of  the  general  railroad  act,  (chapter  49, 
Code,)  which  was  enacted  prior  to  tbe 
granting  of  the  defendant's  charter.  Un- 
der the  general  act,  as  construed  by  this 
court  in  Land  v.  Bailroad  Co.,  supra,  the 
defendant  can  only  acquire  title  to  the  right 
of  way  by  purchase  or  by  proceedings  to 
condemn,  and  so  long  as  it  occupies  the 
land  without  title  the  owneris  not  barred, 
unless  the  defendant's  possession  has  been 
adverse,  and  for  such  length  of  time  as  to 
mature  title,  as  In  ordinary  cases.  Thna 
it  appears  that  there  Is  a  very  great  differ- 
ence between  tbe  charter  of  the  North 
Carolina  Bailroad  Company  and  the  gen- 
eral act,  and  It  was  clenrly  the  policy  of 
the  legislature  that  the  provisions  nt  tbe 
latter  should  not  In  auy  material  particu- 
lar be  repealed  by  Implication.  Hence  It 
was  enacted  (Code,  §  701)  that  the  general 
act  "should  govern  and  control,  anything 
in  the  special  ant  of  assembly  to  the  con- 
trary notwithstanding,  unless  In  the  act 
of  assembly  creating  tbe  corporation  the 
section  or  BP<:tlons  [of  the  general  act 
which  are  Intended  to  be  excluded]  shall 
be  specially  referred  to  by  number,  and  as 
such  specially  repealed."  See  Durham  & 
N.  H.  Co.  v.  Richmond  &  D.R.C0..IO6  N.  U. 
16,  10  8.  E.  Bep.  1041,  which  Is  conclusive 
upon  this  point. 

2.  It  is  insisted,  however,  that,  as  tbe 
plaintiff  was  not  the  owner  of  the  land  at 
the  time  nf  the  entry  and  the  completion 
of  the  road,  she  is  nut  entitled  to  main- 
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tain  thia  proeeeAtng.  The  cases  from  oth- 
er states,  cited  by  the  defendant's  coansel, 
sustain  this  view  so  tar  as  the  recovery  of 
mere  damages,  incident  to  the  nnlawlal 
entry.  Is  concerned.  They  may  aiso  be 
applicable  wliere  the  railroad  company 
acquires  a  right  by  a  simple  entry,  leaving 
the  damages  and  compensation  to  be  But>- 
seqnentiy  assessed.  In  such  cases  the 
claim  of  the  owner  is  said  to  be  personal, 
and  does  not  pass  tn  a  purchaser  by  an 
ordinary  conveyance  ot  the  land.  The 
principle  does  not  apply  where,  as  In  oar 
case,  (under  the  general  act.)  the  railroad 
company  acquires  no  right  whatever  un- 
til, either  at  its  instance  or  that  of  the 
owner,  proceedings  have  been  instituted  to 
condemn  the  property.  Until  this  is  done 
the  company  occupies  the  land  without 
title,  (Land  y.  Railroad  Co.,  supra,)  and  it 
would  seem  quite  plain  that  the  occupa- 
tion of  a  trespasser  ought  not  to  take 
away  the  owner's  power  of  alienation. 
In  our  case  the  only  authority  to  enter 
was  given  by  the  mortgagor,  and  it  is  ad- 
mitted that  the  consent  of  the  mortgagee 
baa  never  been  obtained.  It  is  well  settled 
that  "a  deed  from  a  mortgagor  conveys 
only  his  interest,  and  Is  subject  to  the 
mortgage."  Lewis,  Em.  Dom.  §  289.  To 
the  same  effect  is  Mills,  Em.  Dom.  §  74, 
from  which  work  we  extract  the  follow- 
ing: "In  the  case  of  Wade  v.  Hennessy,  65 
Yt.  207,  In  which  the  company,  instead  of 
condemning  the  land  by  due  process,  took 
a  deed  from  the  mortgagor,  a  mortgage 
having  previously  been  given  by  the  gran- 
tor, and  recorded,  it  was  held  that  the  fact 
that  the  railroad  company,  under  the  ex- 
ercise of  the  right  of  eminent  domQin, 
might  have  taken  the  mortgagee's  interest 
in  the  mortgaged  premises,  and  thereby 
have  obtained  an  unimpeachable  title,  did 
not  vary  the  relatI«DS  of  the  railroad 
company  to  the  holder  of  the  mortgage, 
as  it  did  not  exercise  that  right,  but  con- 
tented Itself  with  the  right  it  acgnired  by 
said  deed.  To  the  proper  exercise  ot  the 
right  of  eminent  domain  it  is  indispensable 
that  compensation  be  made  to  the  owner 
of  the  property  taken  by  the  payment  of 
an  equivalent  in  money.  The  railroad 
company  must  make  all  parties  claiming 
the  title  parties  to  the  proceedings.  *  *  • 
If  this  is  notdone  the  railroad  roust  either 
redeem  or  seek  protection  by  the  exercise 
of  the  right  of  eminent  domain  under  the 
statute  against  the  mortgagee. "  See,^lHo, 
Wilson  V.  Railroad  Co.,  67  Me.  368 ;  Beck  v. 
Railroad  Co..  66  Miss.  172,8iSouth.  Rep.  252; 
2  Wood.Ry.  Laws.S  244.  The  mortgagee's 
interest,  then,  not  having  been  affected  by 
the  deed  of  the  mortgagor,  and  the  mort- 
gage having  been  foreclosed.  It  would 
seem  very  clear  that  tbe  title  passed  to  the 
plaintitr,  who  purchased  the  entire  tract 
under  the  foreclosure  sale.  1 1  seems  equal- 
ly clear  that,  while  she  cannot  recover 
damages  incident  to  the  entry  made  be- 
fore she  acquired  the  title,  she  may  recov- 
er compensation  for  the  land,  the  title  to 
which  can  only  vest  in  the  defendant  by 
virtue  of  this  proceeding.  The  defendant 
has  been  content  to  occupy  the  land  with- 
out title,  and  it  was  charged  with  notice 
otthn  mortgage.  Mills.  Em.  Dom.  §  103. 
It  did  not  offer  to  redeem,  as  it  might 


have  done,  but  suffered  the  title  to  pass 
to  the  plaintiff.  We  are  ot  the  opinion 
that  the  plaintilf  is  entitled  to  compensa- 
tion for  the  land,  the  title  to  which  is  to 
be  vested  in  the  defendant  by  virtue  of 
this  proceeding.    Error. 

a09  K.  C.  224> 

Smith  v.  Young  et  aL 

(Sxvpreme  Court  of  North  CaroHna.   Oct  27, 
189X.) 

CoDNTBR-CLAiif— Action  fob  Cokvebsiox. 
Code  N.  C.  i  844,  provides  that  in  an  ao- 
tlon  arising  on  crai  tract  auyotber  uaase  of  action 
arising  on  contract,  and  existing  at  the  oom- 
mencement  of  the  action,  may  be  set  ap  as  a 
connter- claim.  Flalntifl  sold  to  defendants  cot- 
ton, and  received  from  their  agent  a  ticket  on 
defendants  for  the  cash,  wliich  ticlcet  was  pre- 
sented for  payment,  but  defendants  refused  to 
pay  the  cash,  and  against  plaintift's  consent 
tbey  applied  the  amount  on  a  balance  due  them 
from  plaintlS  on  notes  given  about  two  years 
previous.  Flaintlff  sued  them  for  conversion, 
and  defendants  set  up  the  old  debt  as  a  counter- 
olaim.  Held  that,  as  the  action  was  one  for  tort, 
thecotuter-olaimdid  not  comewithin  the  statute. 

Action  by  M.  R.  Smith  against  Young 
Bros.,  to  recover  for  the  conversion  of  a 
bale  ot  cotton.  Defendants  set  up  as  a 
counter-claim  growing  out  of  a  contract. 
The  counter-claim  was  overruled,  and 
Judgment  given  for  plaintiff.  Defendants 
appeal.    Atflrmed. 

This  was  an  action  commenced  before  a 
Justice  of  the  peace,  and  tried  on  appeal 
before  Winston,  J.,  at  the  February  term, 
1891,  of  Harnet  superior  court.  During 
the  year  1888  the  plaintlfl  gave  the  defend- 
ants two  promissory  notes,  secured  by 
liens  on  his  crop  of  1888,  for  provisions, 
etc.,  for  that  year,  and  failed  to  fully  pay 
oO  said  notes,  but  at  the  commencement 
of  this  action  there  was  a  balance  still 
due  on  said  notes  of  f»6.  In  the  fall  of 
189U  the  plaintiff  carried  a  bale  ot  cotton 
to  the  town  of  Dunn,  in  which  place  de- 
fendants were  doing  business  as  general 
merchants  and  cotton  buyers,  and  offered 
said  cotton  for  sale,  it  being  a  part  of  his 
crop  of  1890,  and  the  defendants'  agent,  be- 
ing on  the  market,  bought  the  cotton  as 
agent  of  defendants,  weighed  the  same, 
and  gave  the  plnintiH  a  ticket  to  the  de- 
fendants for  the  money  for  said  cotton, 
amounting  to  $47..S2.  When  the  plalntiB 
presented  his  ticket  to  the  defendants  for 
bis  money,  the  pay  for  said  cottou,  the  de- 
fendants refused  to  pay  the  plaintiff  any 
money  for  said  cotton,  but  against  the 
consent  of  the  plaintiff  the  defendants  ap- 
plied the  cotton  as  a  payment  to  the  bal- 
ance due  of  $96  on  the  notes  of  the  preced- 
ing year.  The  plalntlft  then,  In  a  lew 
days,  began  his  action  before  a  justice  of 
the  peace  for  the  value  of  said  cotton,  al- 
leging that  the  defendants  had  unlawfully 
converted  the  same  to  their  use.  The  jus- 
tice decided  that  the  defendants  hold  only 
a  part  ot  the  cotton,  and  both  sides  ap- 
pealed to  the  superior  court.  On  the  hear- 
ing, the  defendants,  having  set  up  their 
counter-claim  of  flMS,  denied  that  there 
was  any  unlawful  conversion.  The  de- 
fendants contended  that  there  was  no  un- 
lawful conversion,  and  that  they  were  en- 
titled as  a  matter  of  right  to  their  coun- 
ter-claim, f  96,  with  interest  on  the  same, 
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and  that  tbe  price  of  said  cotton  should 
go  as  a  payment  un  Bsid  counter-claim, 
'  and  that  they  have  judgment  against  the 
plaintiff  for  the  remainder  of  said  coun- 
ter-claim. His  honor  held  that  there  was 
an  unlawful  conrersion,  and  that  that 
was  a  tort,  and  that  the  defendants  could 
not  set  up  their  counter-claim,  and  were 
not  entitled  to  the  same  in  this  action, 
and  overruled  the  defendants'  conten- 
tions, and  gave  Judgment  overruling  the 
defendants'  counter-claim,  and  judgment 
for  the  full  amount  of  the  cotton,  togeth- 
er with  the  costs  of  this  action,  to  which 
the  defendants  excepted  and  appealed. 
F.  P.  Junea,  for  appellants. 

Avert,  J.,  latter  stating  the  tacts.)  In 
furtherance  of  the  general  purpose  pervad- 
ing the  CJode  system  of  pleading  to  pre- 
vent a  mnltipllcity  of  actions,  when  the 
controversies  between  the  parties  can  be 
settled  without  the  expense  and  delay  in- 
cident to  the  old  practice,  the  language 
of  our  statute  (section  244  of  the  Code, 
with  subsections  1,  2)i  was  made  very 
comprehensive,  and.  Interpreting  it  in  the 
spirit  that  animated  those  who  enacted 
It,  we  should  certainly  be  slow  to  restrict 
Its  operation  so  as  to  prevent  the  plead- 
ing as  a  connter-clalm  of  any  demand 
within  the  statutory  definition  liberally 
construed.  Subsection  1  embraces,  first, 
causes  of  action  arising  either  out  of  the 
contract  or  transaction  set  forth  in  the 
complaint  as  the  foundation  of  the  ac- 
tion, and  in  giving  effect  to  this  clause  it 
has  been  held  not  only  that  the  defendant 
could  plead  a  counter-claim  growing  out 
of  the  contract  sued  on,  but  that  where 
action  is  brought  for  what  would  have 
been  formerly  denominated  a  tort  the  de- 
fendant may  sot  up  a  claim  arising  out 
of  contract,  if  It  also  arises  out  of  the 
same  transaction,  or  rtce  versa.  Bitting 
V  Thaxton,  72N.C.  541;  Walsh  v.  Hall,  66 
N.C.  233.  But  thelast  clause  of  the  subsec- 
tion Is  even  broader,— permitting  the  par- 
ty brought  into  court  to  meet  a  demand, 
whether  purporting  to  arise  out  of  con- 
tract or  tort,  by  setting  up  as  a  counter- 
claim any  state  of  facts  "connected  with 
the  subject  of  the  action,"  which  would 
contitute  sufficient  g:round  for  an  inde- 
pendent action  by  the  plaintiff  against 
the  defendant.  But  it  cannot  be  main- 
tained that  dealings  between  the  same 
parties,  culminating  in  a  settlement,  in 
which  notes  and  mortgages  on  the  crops 
of  previous  years  were  executed  by  the 
plaintiff,  haveany  remote  connection  with 
the  sale  of  the  particular  cotton  out  of 
which  the  controversy  arose.  When  the 
agent  of  the  defendants  weighed  the  cot- 
ton, and  gave  the  plaintiff  a  statement 
of  the  number  of  pounds  to  be  taken  to 
the  defendants,  as  evidence  of  the  amount 
of  cash  due,  which  he  agreed  to  pay,  and 
by  such  promise  Induced  the  plaintiff  to 
give  up  his  cotton,  the  refusal  of  the  de- 
fendants to  pay,  and  their  retention  ot  the 

>  Section  244,  aabseo.  8,  provides  that  in  an  ac- 
tion arising  on  contract  any  other  cause  of  action 
arising  on  contract,  and  existing  at  the  com- 
mencement of  the  action,  may  be  set  up  as  a 
ceunter-claim. 


cotton  after  demand,  waa  a  wrongful  con- 
version of  the  property  to  their  use,  and 
the  plaintiff  had  the  right  to  recover  its 
value,  947.32,  in  the  action  before  the  jus- 
tice of  the  peace.  Carraway  v.  Burbank, 
1  Dev.  306;  Bagsdale  v.  Williams,  8  Ired. 
49!S.  The  defendants  bought  for  cash,  and 
were  bound  to  pay  the  money  or  return 
the  cotton.  A  man  cannot  take  property 
wrongfully,  and  apply  the  value  of  it 
rightfully,  even  In  discharge  of  a  just  debt 
due  him  from  the  owner.  If  tolerated  it 
would  prove  a  dangerous  and  demoralis- 
ing method  ot  collecting  debts.  The  sale 
was  properly  treated  as  a  nullity  by  the 
court  upon  the  general  principle  that  a 
purchase  made  with  the  Intent  to  get  the 
property  without  paying  for  It  is  fraudu- 
lent.  and  voidable  at  the  instance  of  the 
Feller.  1  Ben].  Sales.  §  666.  and  note  18; 
Donaldson  v.  Farwell.  98  D.  8.  631.  If  a 
suit  in  the  nature  of  an  action  for  conver- 
sion is  brought,  and  can  be  maintained, 
then  a  defendant  will  not  be  allowed  tu 
set  up  a  debt  as  a  counter-claim  under 
subsection  2,  because  that,  by  its  express 
terms,  applies  only  where  the  action  is 
brought  to  enforce  a  contract,  and  here 
the  defendants  did  not  elect  to  waive  the 
tort.  For  the  reasons  given  we  think 
that  the  judgment  of  the- court  below 
should  be  afiSrmed. 


— — —  ao»  N.  c.  as) 

Taylor  v.  Richmond  &  D.  R.  Co. 

(Supreme  Cottrt  of  North,  Carolina.    Oot.  27, 
■  1891.) 

Imjcbies  to  Railroad  Laborbb — Coxtbibctobt 

NBGUOEilCB. 

1.  Plaintiff,  an  ezperienoed  railroad  laborer 
on  defendant's  road,  who  knewthat  itwas  rough 
and  crooked,  vras  riding  on  a  material  train  run- 
ning very  rapidly.  He  was  in  a  closed  oar,  hav- 
ing a  large  opening  in  one  of  its  sides,  and  moved 
from  the  rear  ot  the  car,  where  he  was  protected, 
towards  the  stove,  located  in  the  center;  and  as 
he  passed  by  the  opening  the  train  made  a  swift 
curve,  which  threw  him  out  of  the  car.  Held, 
that  plaintiff  was  guilty  of  contributory  negli- 
gence in  passing  by  the  opening  witboat  support- 
ing himself,  when  he  might  have  reached  the 
place  he  intended  to  occupy  by  passing  along  the 
side  of  the  car  opposite  to  the  opening. 

2.  The  fact  that  plaintiff  left  his  position  of 
safety  in  the  rear  of  the  car  through  fear  of  an 
accident,  and  to  be  near  the  opening,  so  that  he 
might  Jump  off  the  car  in  case  of  an  emergency, 
does  not  relieve  him  from  negligence  in  passing 
unsupported  by  the  opening,  when  he  might  have 
safely  reached  the  position  ne  intended  to  occupy 
by  passing  along  the  opposite  side  of  the  car. 

Appeal  from  superiorconrt,  Waynecooifc- 
ty;  Robert  W.  Winston,  Judge. 

"This  action  is  brought  to  recover  dam- 
ages occasioned  by  the  alleged  negligence 
of  the  defendant.  The  latter.  In  its  an- 
swer, denies  the  material  allegations  of 
the  complaint,  and  alleges  contributory 
negligence  on  the  part  of  the  plaintiff, 
which  directly  brought  about  the  injuries 
complained  of.  The  court  submitted  the 
following  issues  to  the  jury:  "(1)  Was 
the  plaintiff  Injured  by  the  negligence  of 
the  defendant?  (2)  Was  the  plaintiff 
guilty  of  contributory  negligence?  (3) 
What  damage,  if  any,  is  the  plaintiff  en- 
titled to  recover?"  To  the  first  ot  these 
issues,  the  Jury  responded  "No."  There 
was  no  response  to  the  second  and  third. 
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On  tbe  trial  the  plaintiff  was  examined  aa 
a  witness  In  bis  own  bebalt,  and  testified 
as  lollows:  "I  was  injured  on  the  railroad 
Ironi  Winston  to  Wllkesboro,  In  October, 
1890.  1  had  been  working  for  defendant 
since  July  7, 1890,  and  had  been  a  railroad 
hand  for  seven  years.  I  do  nut  know  tbe 
rate  of  speed  of  the  train  on  which  I  was 
at  the  time,  but  it  was  very  fast,— laater 
than  mail  trains  run.  Looked  like  the 
world  was  turning  round.  It  was  an  uw* 
fnl  crooked  road ;  not  one-balf  mile  of  It 
Btralgbt.  It  ran  with  the  Yadkin  river. 
It  was  a  mountainous,  billy  country,  and 
It  was  a  new  road.  The  track  was  pretty 
rough.  I  was  thrown  off  the  train.  The 
train  went  to  Elkln,  and  laid  over.  There 
was  a  sidetrack  there  long  enough  to  hold 
the  train,  but  the  conductor  came  out,  and 
we  went  on.  Tbe  train  ran  fast.  It  was 
a  material  train  made  up  of  flat-cars  and 
a  shanty-car.  I  was  employed  on  the 
train  as  a  laborer.  I  was  at  the  rear  end 
of  the  shanty-car,  near  my  bunk  on  tbe  In- 
side of  tbe  car.  I  got  scared  and  nneasy, 
and  came  to  stove  in  middle  of  car.  Tbere 
were  two  other  men  In  the  car,  sitting  on 
seats,  blocks  of  wood,  on  either  side  of 
the  door,  which  was  open.  Tbe  door  was 
on  tbe  Bide  of  the  car.  The  right-hand 
man  got  up,  and  I  went  to  take  his  seat, 
and  as  I  raised  my  foot  tbe  train  made  a 
swift  curve,  and  switched  me  out  of  the 
door.  I  moved  from  the  end  of  tbe  car  be- 
cause I  was  afraid ;  and  if  she  Jumped  the 
track  I  could  Jump  nut.  I  thought  it 
would  turn  over  because  the  road  was 
rough,  crooked,  and  the  train  running 
fast.  I  was  flung  down  a  fill  In  the  weeds 
and  stunned  for  a  few  minutes.  Broke 
my  arm  and  hurt  me  inside.  Hurt  me  for 
life-time,  I  think.  Two  doors  to  shanty, 
one  on  each  side.  Window  In  each  end  of 
car.  One  door  was  open  and  tbe  other 
closed.  Flat-cars  were  in  front  of  the 
sbaoty-car."  On  cross-examination  the 
witness  said:  "I  had  been  over  that  road 
often.  Knew  that  it  was  pretty  rough 
and  had  short  cnrves.  Had  been  over 
that  curve  often,  and  knew  it  well.  Was 
sitting  between  the  bunks  on  block  of 
wood,  near  rear  of  car.  Nelson  Smith 
and  Martin  Holt  were  In  tbe  car  with  me. 
The  left-hand  door  was  partly  open,  and 
they  were  sitting  on  blocks  of  wood  near 
the  door.  Blocks  were  not  fastened.  I 
went  to  the  open  door  to  get  out  If  she 
slacked  up.  Martin  Holt  got  np  from  bis 
seat.  Nelson  Smith  did  not  get  up.  There 
was  a  stove  In  tbe  middle  of  the  car  be- 
tween tbe  doors.  I  went  to  take  Martin 
Holt's  seat.  Went  on  side  of  stove  next  to 
open  door.  Right-band  door  was  shut.  I 
tried  to  get  hold  ol  tbe  stovepipe  aa  I  was 
falling.  I  could  have  gone  by  the  closed 
door  and  reached  tbe  block  if  I  had 
thought  of  it.  That  was  the  safest  way, 
and  if  I  had  thought  it  was  going  to  jerk 
I  would  have  done  it.  The  train  came 
back  and  took  me  up.  I  did  not  tell  Dr. 
Dal  ton  at  tbe  depot  in  Winston,  on  Octo- 
ber 29, 1890,  that  the  train  was  running 
twenty-five  miles  an  hour."  There  was 
other  evidence  that  need. not  be  reported. 
There  were  divers  exceptions  to  tbe  in- 
structlons  tbe  court  gave  and  others  it  re- 
fused to  give  at  tbe  Instance  of  tbe  plain- 
T.138.E.no.30— 47 


tiff.  Tbeee  need  not  be  reported,  tor  rea- 
sons stated  in  the  opinion  of  the  court. 
There  was  judgment  for  the  defendant, 
and  the  plaintiff  appealed  to  this  court. 
Affirmed. 

H'.  C.  Munroe  and  TV.  B.  Allen,  for  ap- 
pellant.   F.  U.  Jiiisbee,  for  appellee. 

Merrimon,  C.  J.,  (/liter  statin/^  tbe 
facts.)  When  tbe  plaintiff  brings  his  ac- 
tion to  recover  damages  for  Injuries  sus- 
tained by  bim,  occasioned  by  tbe  alleged 
negligence  of  tbe  defendant,  be  cannot  re- 
cover if  tbe  defendant  alleges  and  proves 
contributory  negligence  on  tbe  part  of  the 
plaintiff,  which  was  the  direct,  proximate 
cause  of  such  injuries.  To  make  such  de- 
fense effective,  it  must  appear  that  tbe  neg- 
ligence of  tbe  plain ttS  was  concurrent  with 
that  of  the  defendant,  and  directly  con- 
tributed to  the  injuries  complained  of. 
Tbe  contributory  negligence  is  direct, 
proximate,  when  the  concurrent  negli- 
gence of  the  parties,  respectively,  at  once 
produces  such  Injuries.  Doggett  v.  Rail- 
road Co.,  78  N.C.  305;  Gnnter  v.  Wicker,  85 
N.  C.  810;  Farmer  v.  Railroad  Co.,  88  N.  0. 
564;  Troy  V.  Railroad  Co.,  99  N.  C.  298,  6 
S.  E.  Rep.  77.  Now,  accepting  the  evi- 
dence of  the  plaintiff,  and  all  tbe  evidence 
produced  on  tbe  trial  favorable  to  him,  aa 
true,  and  granting,  for  the  present  pur- 
pose, that  tbe  defendant  was  negligent  as 
alleged  In  tbe  complaint,  we  are  of  opinion 
that  be  is  not  entitled  to  recover.  He 
was  himself  negligent,  and  his  negligence 
contributed  directly  and  proximately  to 
tbe  Injuries  of  wliich  be  complains.  He 
was  an  experienced  railroad  laborer;  was 
familiar  with  the  defendant's  road;  had 
been  a  laborer  on  it  for  several  months; 
bad  frequently  passed  over  it;  knew  that 
it  was  new  and  rough,  and  had  many 
short  carves.  At  tbe  time  of  tbe  accident 
In  question  be  was  on  a  material  train, 
which  was  running  very  rapidly.  He  was 
In  the  rear  of  tbe  "sbanty-car. "  It  was 
a  closed  car,  having  an  opening  (a  large 
one)  on  each  side  of  it.  One  of  them  was 
closed  and  the  other  was  open.  A  person 
standing  unsupported  in  front  of  that 
opening  would  be  very  subject  to  be 
thrown  out  by  a  sudden  jerk  or  rocking 
motion  of  tbe  car  while  tbe  train  of  which 
it  was  part  was  running  rapidly  over  tbe 
rough  and  crooked  road.  This  was  obvi- 
ous to  any  person  of  ordinary  Intelligence, 
and  especially  to  one  familiar  with  rail- 
roads and  moving  trains,  as  waiS  the 
plaintiff.  Nevertheless  the  plaintiff  left  the 
rear  of  the  car,  where  he  was  seated,  and 
protected,  and  walked  towards  tbe  stove 
located  In  the  center  of  the  car,  and  be- 
tween It  and  tbe  open  door  on  tbe  side  of 
the  car,  the  space  between  being  about 
two  or  three  feet.  He  did  not  support 
himself  by  holding  fast  with  his  hands  to 
anything,  or  otherwise  he  might  safely 
have  passed  between  the  stove  and  the 
closed  door.  He  did  not  do  so.  He  was 
unnecessarily  passing  tbe  plainly  perilous 
place  without  any  support  or  protection, 
when  he  might  have  avoided  it,  and  aa  he 
raised  his  foot,  movlna;  towards  a  aeat  he 
intended  to  reach  and  occupy,  "the  train 
made  a  swift  curve,  and  switched  me 
[him]  out  of  tbe  door. "   As  a  conaequeuce 
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be  was  stonned,  and  bis  arm  broken.  It 
was  groBfi  negligence  on  hia  part  tbus  to 
expose  himself  to  imminent  peril.  He 
thereby  clearly  contributed  directly  to  the 
InJurleB  he  sustained,  and  must  sutler  the 
misfortune  be  so  helped  to  bring  upon 
himself.  This  is  a  much  stronger  case 
against  the  plaintiff  than  that  of  Smith  v. 
Railroad  Co.,  99  N  C.  241,  5  S.  E.  Rep.  896, 
in  which  the  plaintiff  was  held  to  have 
contributed  to  his  Injury.  The  appel- 
lant's counsel  insisted  on  the  argument 
that  the  plaintiff  was  not  chargeable  with 
coBtributory  negligence  because  he  was 
frlghtenedj  and  moved  by  fear  of  impend- 
ing danger  to  go  to  the  open  door,  so  that 
in  case  of  emergency  he  might  jump  oB 
the  car.  It  is  not  necessnry  to  determine 
or  Inquire  here  to  what  extent  sudden 
fright  or  well-grounded  fear,  occasioned 
by  the  negligence  of  the  defendant,  miglit 
in  possible  cases  relieve  or  excuse  a  party 
as  to  contributory  negligence,  in  this  case 
the  plaintiff  did  not  through  fear  Jump,  or 
attempt  to  jump,  off  the  car.  He  did  not 
intend  to  do  so  unless  in  case  of  emer- 
gency. He  was  only  apprehensive  of  dan- 
ger, and  intended  to  be  where  be  could 
promptly  get  off  the  car,  if  need  be.  In 
so  doing  he  was  careless  and  grossly  neg- 
ligent. Instead  of  going  the  safer  way, 
as  he  admitted  be  might  and  would  have 
done  if  he  had  been  more  circumspect,  he 
attempted  to  pass,  without  support  or 
protection,  almostimmedlatelyin  front  of 
the  open  door;  a  place,  under  the  cli-cum- 
stances,  of  much  danger.  The  mere  fact 
that  a  person  is  alarmed,  and  seeks  to 
place  himself  where  he  may  the  more  read 
ily  relieve  himself  from  danger,  does  not 
excuse  him  from  reasonable  care  and  pru- 
dence in  bis  efforts  to  do  so.  It  is  unneces- 
sary to  consider  and  pass  upon  the  sev- 
eral assignments  of  error,  because,  as  we 
have  said  before,  granting  that  the  de- 
fendant was  negligent  as  alleged  In  tbe 
complaint,  and  accepting  all  the  evidence 
favorable  to  the  plaintiff  as  true,  the  lat- 
ter could  not  recover,  inasmuch  as  he  con- 
tributed directly,  by  his  own  negligence, 
to  the  Injuries  he  sustained.  This  court 
sees  that  according  to  the  plaintiff's  own 
showing  he  is  not  entitled  to  Judgment; 
that  the  court  properly  entered  judgment 
for  the  defendant.  The  plaintiff  cannot, 
therefore,  be  heard  to  complain  that  the 
court  possibly  erred  in  some  respect  in  the 
course  of  reaching  a  proper  conclusion, 
and  entering  Judgment  accordingly. 
Judgment  affirmed. 


(109  N.  O.  72)  ^~"^ 

Bottoms  v.  SEASOARn  &  B.  R.Co. 

(.Supreme  Court  of  North  CaroUna.    Oct  27, 
1891.) 

iNSTBtJOTIONS— VbRBICT  — CONTMCTINO  FINDINGS. 

1.  Blnoe,  under  the  procedure  in  North  Car- 
olina, issues  are  submitted  to  the  jury,  and  on 
their  findings  the  court  adjudges  the  recovery,  it 
was  not  error  in  the  court  to  refuse  defendant's 
request  to  instmot  tlie  jury  that  upon  tbe  evi- 
d«noe  plaintiS  could  not  recover. 

8.  An  exception  "to  the  charge  as  given"  is 
too  vague  and  Indefinite  to  be  considered  on  ap- 
peaL 

8.  In  an  action  by  plaintiff  against  a  railroad 
company  for  in]nry  to  his  child  tbe  following  is- 
sues were  submit  el  to  the  jury:   **(:^}  Was  tbe 


defendant  guilty  of  negligenoe  In  respect  to  tht 
injury  of  plalntUt's  child!  Answer.  Yes.  (8) 
Was  the  plaintiff  guilty  of  contributory  negli- 
gence in  r^pect  to  the  injury  of  his  child}  A. 
Yes.  (4)  Was  the  plaintiff's  child  injured  by 
defendant's  negligencel  A.  Yes. "  Held  that,  as 
the  material  facts  found  are  confused,  a  new 
trial  will  be  ordered. 

Appeal  from  superior  court,  Northamp- 
ton county;  Henhy  G.  Connok,  Judge. 

Action  by  Turner  B.  Bottoms  against 
the  Seaboard  &  Bonnoke  Railroad  Com- 
pany to  recover  for  injuries  to  bis  child. 
Verdict  for  plaintiS.  Defendant  moved 
for  a  new  trial,  which  was  denied,  and 
Judgment  entered  against  it.  Defendant 
appeals.    New  trial  ordered. 

W.  H.  Day  and  J.  W.  Hlaadale,  for  ap- 
pellant. W.  W.  Peebles  A  Son  and  &.  B. 
Peebles,  for  appellee. 

Clark,  J.  The  defendant's  counsel  re- 
quested the  court  to  charge  (1)  that 
upou  the  evidence  offered  by  the  plaintiff, 
be  could  not  recover;  (2)  that  upon  tbe 
whole  evidence  the  plaintiff  could  not  re> 
cover, — and  excepted  to  the  refusal  of  tbe 
same.  As  tbe  verdict,  under  tbe  present 
procedure.  Is  never  that  the  plaintiffs  do 
or  do  uot  recover,  but  the  Jury  respond  to 
issues  submitted  to  them,  and  on  their 
findings  the  court  adjudges  the  recovery, 
such  prayers  are  not  proper,  and  it  is  not 
error  to  refuse  them.  Farrell  v.  Railroad 
Co.,  102  N.  C.  390,  9  S.  E.  Rep.  802;  McDon- 
ald V.  Carson,  94  N.  C.  497. 

The  exception  "to  the  charge  as  given" 
furnishes  no  information  to  the  appellee 
or  to  the  court,  and  has  been  repeatedly 
held  too  vague  to  be  considered.  Mc- 
Kinnon  v.  Morrison,  104  N.  C.  S54, 10  S.  E. 
Rep.  513. 

The  following  Issues  were  sabraltted  to 
the  Jury,  to  which  they  responded,  as  ai>- 
pears  by  the  record :  "*  (I)  Was  the  plain- 
tiff's child  injured  by  tbe  defendant?  An- 
swer. Yes.  (2)  Was  the  defendant  guilty 
of  negligence  In  repect  to  the  Inlury  of 
plaintiff's  child?  A.  Yes.  (3)  Was  the 
plaintiff  guilty  of  contributory  negllMice 
in  respect  to  the  injury  of  his  child?  A. 
Yes.  (4)  Was  the  plaintfff'schlld  Injured  by 
defendant's  negligence?  A.  Yes.  (6)  What 
damage  has  plaintiff  sustained?  A.  $750." 
The  defendant  moves  here  for  Judgment 
up(»n  these  findings,  on  the  ground  that 
the  fourth  issue  is  the  same  as  the  second, 
and  that  the  substance  of  all  the  findings 
is  that  the  defendant  was  guilty  of  nesll- 
gence  and  the  plaintiff  was  guilty  of  con- 
tributory negligence.  But  the  form  of  the 
fourth  issue  differs  somewhat  from  the  sec- 
ond, and,  taken  Id  connection  with  the 
charge,  it  is  extremely  probable  that  tbe 
court  meant  by  the  fourth  issue  to  submit 
to  the  Jury  an  issue  as  suggested  by  tbe 
court  in  Denmark  v.  Railroad  Co.,  107  N. 
C.  185, 12  8.  E.  Rep.  54,  whether,  notwith- 
standing the  contributory  negligence  of 
the  plaintiff,  the  defendant  could  have 
avoided  the  accident  by  proper  care  on  bis 
part.  But  It  is  not  clear  that  the  jury  so 
understood  it,  and  on  their  face  the  second 
and  fourth  issues  are  bo  nearly  alike  that 
the  Jury  may  wen  have  been  misled;  in- 
deed, the  Issues  are  framed  In  such  a  mnn- 
nerthat  the  material  facts  as  found  bytta« 
Jury  are  confused  and  unsatisfactory.    Un- 
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der  such  circumstances,  the  settled  practice 
iB  to  order  a  new  trial.  Allen  v.  SalllnKer, 
105  N.  C.  333,  10  8.  E.  Rep.  1020.  A  case 
almost  exactly  "on  all  fours"  with  that 
belore  us  Is  Turrentine  v.  Railroad  Co.,  92 
N.  C.  638.    New  trial. 


ao>  N.  c.  ai4) 

DiBBBBLL  y.  Georqia  Homb  Ins.  Co. 

(Supreme  Court  of  North  CaroUna.    Oot  87, 
1891.) 
Heabirq  OS  Appeal — CosTi:TOANat. 
When  a  printed  brief  Is  filed  ander  rale 
12  the  party  filfng:  it  Is  to  be  taken  as  asking  a 
decision  at  such  term,  and  as  opposing  a  oontin- 
nance,  and  a  motion  by  the  opposite  party  to  con- 
tin  ae  tbe  case  till  next  term  will  not  be  granted 
nnleas  expressly  assented  to  or  for  good  canse 
shown. 
Ouilotma  by  the  Court.) 

Motion  of  plaintiff  to  strike  oat  order 
of  continuance. 

A.  a  ZolUcoffer,  for  plaintiB.  J.  W. 
Hinsdale,  for  defendant. 

Clark,  J.  Rule  12  of  this  court  pro- 
vides: "When  a  case  is  reached  on  the 
regular  call  of  the  docket,  and  a  printed 
brief  or  argntnent  shall  be  filed  for  either 
party,  the  caue  shall  stand  on  the  same 
footing  as  If  there  were  an  appearance  by 
counsel. "  When  this  cause  was  reached 
in  the  r^ular  call  of  the  docket  there  was 
a  printed  brief  on  file  for  plaintiff's  copn- 
sel,  who  was  not  present.  The  defend- 
ant's  coan8<>l,  who  was  in  court,  moved 
for  a  contlnnance,  which  was  granted, 
not  for  any  good  canse,  but  because  un- 
opposed. The  plaintiff's  counsel  moves  to 
strike  out  tbe  continuance,  and  that  the 
cause  stand  for  dec.lHlon  attbts  term.  His 
contention  Is  that  by  going  to  the  expense 
of  printing  and  filing  a  brief  he  gave  no- 
tice that  he  desired  and  expected  the  cause 
tu  be  disposed  of  at  this  term,  and  that 
the  rule  would  be  of  practically  little  bene- 
fit to  non-resident  counsel  U,  notwith- 
standing, they  must  attend  In  person  to 
pmvent  tbe  continuance  of  their  cases  at 
the  mere  motion  of  the  opposite  party. 
It  snems  to  us  that  this  contention  Is  just, 
and  Is  based  on  the  proper  construction  of 
tbe  rnle.  When  the  counsel  files  his  print- 
ed brief,  that  Is  bis  argument  submitted 
tu  the  court,  and  tbe  case  stands  tor  de- 
cislun  without  further  argument  unless  he 
shall  see  fit  to  also  aid  us  with  an  oral 
argument,  or  the  other  side  shall  present 
an  oral  or  printed  argument  when  the 
cause  Is  called.  When  good  canse  Is 
shown  In  support  of  a  motion  for  contin- 
uance the  court  will  grant  it,  whether  the 
opposite  party  Is  represented  by  counsel 
In  person  or  by  brief;  but  such  was  not 
the  case  here.  "The  motion  for  a  continu- 
ance was  Improvldently  granted,  and 
must  be  stricken  out.  The  counsel  for 
defendant  did  not  submit  an  oral  argu- 
inent  when  he  had  the  opportunity,  aud 
he  cannot  do  so  now,  as  the  district  has 
been  passed.  The  plaintiff.  Is.  however, 
not  to  be  deprived  of  his  right  to  have  the 
case  disposed  of  at  this  term,  and  the  de- 
fendant will  be  allowed  10  days  from  the 
tiling  of  this  opinion  to  submit  a  printed 
brief.  This  is  the  first  occasion  on  which 
the  cooBtruction  of  this  rule  has  been  be- 


fore the  court,  and  the  embarrassment 
arising  as  to  tbe  confiicting  rights  of  the 
parties  consequent  upon  the  Improper 
granting  of  the  continuance  cannot  again 
occBr.    Motion  allowed. 

.  (109  N.  C.  IM) 

FiNLATHON  V.  AMBBICAN  AcC.  CO. 

(Swpreme  Court  of  North  Carolina.    Oct  87, 
1891.) 

Vacatino  JoooKsin — Excusabi.b  Kbolbci— Evi- 
nsnoB. 

1.  The  fact  that  a  letter  to  coansel  to  appear 
in  a  caie  reached  him  a  half-honr  after  the  case 
was  set  for  trial  fomished  no  ground  for  opening 
the  lodgment,  there  having  been  plenty  of  time 
to  secure  counsel  by  telegraphing,  and  it  being 
negligence  not  to  do  so. 

8.  Where  an  attorney  is  engaged  simply  to 
employ  coansel  to  appear  at  another  place,  he  is  a 
mere  a^ent,  and  his  negligende  to  employ  the 
coansel  is  the  negllgenoe  of  his  principal. 

Appeal  from  superior  court,  Wayne 
county;  Spieb  Whitaker,  Judge. 

Action  by  H.  J.  Flnlayson  against  the 
American  Accident  Company  of  Louisville, 
Ky.  Judgment  was  rendered  tor  plaintiff 
on  his  evidence,  defendant  not  being  pres- 
ent or  represented  by  counsel.  From  a 
Judgment  of  tbe  superior  cuurt,  affirming 
tbe  refusal  of  the  justice  to  reopen  the  case, 
defendant  appeals.    AfiBrraed. 

AlJen  A  Dortcb,  for  appellant.  W.  C. 
Manroe,  for  appellee. 

Clabe,  J.  Tbe  defendant,  who  was  not 
present  at  tbe  trial  before  the  Justice  of 
the  peace  "In  person  or  by  attorney," 
moved  within  10  days  to  set  aside  the 
Judgment  tor  excusable  neglect,  under  sec- 
tion 845  of  the  Code  The  justice  found  as 
a  fact  there  was  no  excusable  neglect 
or  mistake  on  the  part  of  the  defendant, 
who  thereupon  excepted  and  appealed.  In 
the  superior  court  tbe  Judge  found  the 
facts  as  sent  up  in  the  case  on  appeal,  and 
atflrfiied  the  ruling  of  the  Justice.  The 
findings  of  fact  by  the  justice  are  reviewa- 
ble by  the  judge  of  the  superior  court  on 
appeal,  while  findings  of  fact  by  the  judge 
(except  in  Injunctions  and  In  similar  cases) 
are  not  subject  to  review  by  this  court. 
The  reason  for  the  distinction  is  pointed 
out  In  Deaton's  Case,  105  N.  C.  59, 11  S.  B. 
Rep.  244.  We  are  tlierefore  bound  by  his 
honor's  findings  of  fact,  and  can  only  con- 
sider whether  lu  law  they  constitute  ex- 
cusable neglect.  Clegg  v.  Stone  Co.,  66  N. 
C.  391 ;  Powell  v.  Welth,  Id.  •123;  Jones  v. 
Swepson,  79  N.  C.  510.  In  this  case  It  was 
found  as  a  fact  tuat  on  the  return-day  of 
the  summons  the  defendant's  local  agent 
appeared  and  procured  a  continuance  for 
10  days,  but  notwithstanding  it  did  not 
employ  counsel  till  so  late  that,  though 
he  "ImmediatelT  wrote  to  local  counsel  In 
Uolilsborougb,"  (where  the  cause  was 
tried,!  the  letter  was  received  a  half-hour 
after  the  time  set  for  the  trial.  This  was 
Inexcusable  neglect.  Nor  Is  there  any  force 
in  the  objection  that  the  judge  declined  to 
find  that  tbe  general  agents  of  the  defend- 
ant company  understood  that  they  had  re- 
tained said  counsel  a  week  previously,  for, 
even  if  It  be  admlasible  for  such  an  excuse 
to  be  set  up,  they  certainly  knew  of  the 
misunderstanding  when  they  bad  tbe  sec- 
ond Interview  with  their  counsel,  and  )t 
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.vas  neji^Iigence  not  then  to  telegraph, 
which  would  have  secured  local  counsel  in 
ample  tlnie.'Jnstead  o{  trusting  to  the 
slower  movement  otthe  malls.  Then,  too, 
the  local  agent  in  Qoldsborongh,  who  ap- 
peared on  the  return-day,  and  procured 
the  contlnnanoe  when  he  found  his  compa- 
ny unrepresented  at  the  trial,  should  have 
employed  counsel,  or  at  least  have  asked 
a  short  delay  to  telegraph  the  general 
agents.  Besides,  take  it  most  strongly  tor 
the  defendant,  that  the  agents  in  Haleigb 
not  only  understood  they  had,  but  actually 
had,  employed  counsel  in  Baleigh  a  week 
before,  as  he  was  not  to  appear  Iti  the  case 
himself,  but  merely  to  employ  local  coun- 
sel In  Goldsborough,  the  scope  of  bia  em- 
ployment pro  bacrice  was  not  profession- 
al, but  that  of  a  mere  agent,  being  a  duty 
which  they  could  have  performed  them- 
selves, and  his  negligence  was  the  negli- 
trence  of  the  company,  (Churchill  v.  Insur- 
ance Co.,  92  N.  C.  485;  Grlffln  v.  Nelson,  106 
N.  O.  285, 11  S.E.  Rep.  414,)  and  would  not 
excuse.  In  fact,  however,  the  judge  does 
<ind  that  subsequent  to  the  alleged  first  in- 
terview with  counsel  in  Raleigh,  and  three 
days  before  the  trial,  one  of  defendant's 
general  agents  saw  the  plaintiff,  men- 
tioned the  date  set  for  the  trial,  and  stat- 
ed that  they  themselves  would  write  to 
counsel  in  Goldsborough  to  represent  the 
defendant.  Litigation  is  a  serious  mat- 
ter. When  a  party  has  a  case  in  court, 
the  best  thing  he  can  do  is  to  attend  to  it. 
The  very  perfunctory  attention  which 
was  given  by  the  defendant  or  its  agents 
in  the  present  case  is  not  of  such  a  nature 
as  to  call  for  the  interposition  of  a  court. 
The  point  is  also  suggested  that  the  de- 
fendant appealed  from  the  Judgment  on 
the  merits,  as  well  as  from  the  judgment 
refusing  the  motion  to  set  aside  the  judg- 
ment; but,  if  BO,  it  should  he  made  to  ap- 
pear that  the  appeal  was  taken  within 
the  10  days  alter  such  judgment  was  ren- 
dered. The  record  does  not  disclose  such 
fact,  but  merely  that  the  motion  to  set 
aside  the  judgment  was  refused,  and  an 
appeal  taken.— presumably  from  the  judg- 
ment refusing  the  motion.  If  in  fact  the 
appeal  was  from  the  judgment  on  the  mer- 
its, the  appellant  should  have  applied  to 
the  justice  to  have  had  it  so  stated,  or 
have  served  his  notice  of  appeal  stating 
It,  and  within  the  time  prencrlbed  by  law, 
and  the  burden  was  on  him  to  show  this. 
On  the  contrary,  it  appears  from  "the  case 
on  appeal"  that  the  appeal  was  treated 
In  the  superior  court  solely  as  an  appeal 
from  the  refusal  of  the  motion  to  set  aside, 
and  it  recites  the  jndgment  before  the  Jus- 
tice, the  motion  to  set  it  aside  and  re- 
open the  case,  its  refusal,  and  that "  from 
the  refusal  to  reopen  said  case  the  defend- 
ant appealed  to  the  superior  court. "  Had 
there  been  nn  appeal  within  10  days  on 
the  merits,  the  trial  In  that  court  would 
have  been  de  novo,  and  there  would  have 
been  no  point  in  the  contest  whether  the 
justice  should  have  set  aside  the  judg- 
ment. While  in  case  of  a  disagreement  be- 
tween the  record  proper  and  the  "case  on 
appeal"  the  former  governs.  (State  v. 
.•Ceeter,  80  N.  C.  472;  Adrian  v.  Shaw,  84  N. 
C  832.>  there  Is,  as  we  have  said,  nothing 
in  the  record  to  show  clearly  that  there 
vas  an  appeal  trom  the  Judgment  on  the 


merits,  and  nothing  at  all  to  Indicate  that 
If  it  was  such  appeal  was  taken  with- 
in the  prescribed  time.  Code.  S  876.  How- 
ever the  fact  may  be,  wc  are  restricted  to 
what  appears  in  the  transcript.  The  pre- 
sumption is  always  In  favor  of  the  cor- 
rectness of  the  judgment  below,  and  the 
burden  is  on  the  appellant  to  show  error. 
This  we  do  not  think  he  has  done.  No 
error. 


(SS  Va.  STl) 

Bertha  Zinc  Co.  et  al.  v.  Board  of  Su- 
pervisors OF  PULASKt  COUNTT. 

{Sfwpreme  Count  of  Appeals  of  Virginia.    Sept,  • 
10,  1891.) 

Road-Tax— AuTHOBiTT  to  Lbvt. 
Under  the  general  law  of  Virginia,  the 
board  of  supervisors  of  Pulasld  county  were  given 
authority 'to  assess  and  levy  a  road-tax  on  prop- 
erty in  the  county,  Including  tbetownof  Palasid, 
not  only  on  the  loorth  Monday  of  July,  bat,  if 
not  done  then,  as  soon  thereafter  as  praoticabia 
during  the  tax  year.  Aot  of  February  SS,  1890^ 
which  took  effect  from  its  passage,  made  the  town 
a  separate  and  distinct  road-diatnct  of  the  coon- 
ly,  and  provided  that  no  road-tax  should  be  levied 
on  the  proi)erty  within  the  limits  of  the  town, 
except  by  the  town  oonncll,  whioh  tax  should  bs 
expended  on  streets  and  toads  within  the  llmiti 
of  the  town,  under  the  direction  and  sopervision 
of  the  council,  field,  that  the  aot  of  February, 
1890,  repealed  the  general  law  In  so  far  as  the 
latter  authorized  the  board  of  supervisors  to  levy 
a  road -tax  on  property  In  the  town,  and  after  its 
passage  they  had  no  authority  to  levy  such  tax 
for  the  tax  year  beginning  on  the  first  Monday 
of  July,  1889,  and  ending  the  first  Monday  of 
July,  1890. 

Suit  by  the  Bertha  Zinc  Company  and 
others  against  the  board  of  supervisors 
of  Pulaski  couHty,  to  enjoin  the  collection 
of  a  road-tax.  Decree  for  defendant. 
Complainants  appeal.    Reversed. 

Brown  &  Moure,  for  plaintiff  in  error. 
Mr.  Pollock,  for  defendant  in  error. 

Lact,  J.  This  Is  an  appeal  from  a  de- 
cree of  the  circuit  court  of  Pulaski  county 
rendered  on  the  Sd  day  of  April,  1891. 
The  bill  was  filed  by  the  Bertha  Zinc  Com- 
pany, L.  S.  Caltee,  M.  H.  Calfee,  Thomas 
Jones,  James  W.  Lyons,  J.  E.  Moore,  and 
R.  M.  Brown,  citizens  and  tax-payers  of 
the  town  of  Pulaski,  Pulaski  county,  Va., 
in  behalf  of  themselves  and  the  other  tax- 
payers of  the  said  town  who  are  similar- 
ly aggrieved,  setting  forth  that,  in  the 
month  of  May,  1890,  the  board  of  supervis- 
ors of  said  county  made  an  assessment 
and  levy  of  16  cents  on  the  f  100  of  proper- 
ty—on the  f  100  in  value  of  all  the  real  es- 
tate and  personal  property  of  all  the  tax- 
payers of  said  town— for  road  parposes; 
and  that  on  the  5th  day  of  April.  1880,  the 
town  council  of  the  town  of  Pulaski  en- 
acted nn  ordinance  making  an  assessment 
of  10  cents  on  the  flOO  of  personal  proper- 
ty for  road  purposes;  that  the  county  of 
Pulaski,  in  May,  1890,  levied  thia  tax  for 
road  purposes  upon  the  property  holdov 
of  Pulaski  town,  as  a  part  of  the  Dublin 
magisterial  district  of  said  county,  and 
on  the  5th  day  of  April,  1890,  the  town  of 
Pulaski  levied  a  tax  for  road  purposes 
upon  the  property  holders  of  the  town; 
that  this  tax,  levied  by  the  board  of  su- 
pervisors of  Pulaski  county  for  road  pur- 
poses.—thatis,  fur  working  and  keeping  In 
repair  the  roads  of    Dublin   magiMteclal 
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district  of  aald  county, — was  illegal,  and 
in  violation  ol  law  so  far  rb  It  was  levied 
apon  the  property  lioldera  of  the  town 
of  Palaslci  as  a  part  of  said  road-district 
of  said  county,  because,  before  the  assess- 
ment and  levy  ol  the  said  tax  upon  the 
property  holders  nf  the  said  town,  the  leg- 
islature had  taken  the  said  town  out  of 
the  said  rnad-distrlct,  and  by  an  act  ap- 
proved February  22,  1890,  and  in  force 
from  its  passage,  amouz  other  things, 
had  provided  that "  the  corporate  limits 
of  said  town  are  hereby  created  and  de- 
clared to  be  a  separate  and  distinct  road- 
district  of  Pulaski  county,  and  no  road- 
tax  shall  be  levied  on  any  property  within 
said  limits  except  by  the  council  uf  the 
town  of  Pulaski,  which  tax  shall  be  ex- 
pended within  the  limits  of  the  corpora- 
tion, ua  the  streets  and  roads  therein,  and 
under  the  direction  and  supervision  of  said 
council."  •  Acts  1889-90,  c.  338,  pp.  570,  572, 
§  9.  The  board  of  supervisors  of  said 
county  demurred  and  answered,  alleging 
that  in  the  month  of  May,  1890,  it  did 
make  an  asseasmen  t  and  levy  of  15  cents 
on  the  f  100  in  value  of  all  real  and  person- 
al property  of  the  county,  including  the 
tax-payers  of  the  Dublin  magisterial  dis- 
trict, of  which  the  town  of  Pulaski  formed 
a  part,  as  a  road-tax,  to  be  applied  to  the 
said  district  road  purposes  for  the  year. 
1890,  and  that  under  said  assessment  and 
levy  complainants  were  assessed,  and  lev- 
ies extended  upon  the  laud  and  property 
books  of  the  said  county,  and  tax-tickets 
issued  therefor,  as  set  out  in  complain- 
ants' bill;  but  denying  that  said  assess- 
ment and  levies  for  a  road-tax,  as  to  the 
tax-payers  of  the  town  of  Pnlaski,  are 
illegal  and  void,  or  that  the  town  of  Pu- 
laski was  not  in  the  Dublin  magisterial 
district,  as  asserted  in  the  complainants' 
bill:  that  the  said  act  of  February  22, 
1890,  did  not  apply  to  the  assessment 
and  levy  autboriKcd  by  law  to  be  made  by 
the  board  of  supervisors  annually  on  the 
fourth  Monday  in  July  of  each  year,  or  as 
soon  thereafter  as  practicable,  for  the  en- 
suing tax  year,  beginning  on  the  fourth 
Monday  in  July;  that  the  assessment  (or 
the  tax  year  beginning  on  the  fourth  Mon- 
day in  July,  1889,  and  endingouthe  fourth 
Monday  in  July,  1890,  could  not  be  made 
on  the  fourth  Monday  in  Jnly,  1889,  but 
was  made  as  soon  thereafter  as  practica- 
ble, to- wit,  In  the  month  of  May,  1890; 
and  that,  although  the  said  act  was 
passed  on  the  22d  day  of  February,  1890, 
and  was  in  force  from  its  passage,  yet 
that  it  was  not  the  intention  of  the  gen- 
eral assembly  to  take  away  respondent's 
right,  already  accrued,  to  make  said  as- 
sessment and  levy  for  the  tax  year  begin- 
ning on  the  fourth  Monday  in  July,  1889; 
and  that  the  intention  of  said  act  was 
only  to  deprive  respondent  of  the  right 
to  assess  and  levy  a  road-tax  on  the  prop- 
erty In  the  town  of  Pulaski  for  any  tax 
year  ensuing  after  its  passage. 

At  the  hearing  the  circuit  court  dis- 
solved the  injunction  which  had  been 
awarded  on  the  bill  of  the  plaintiffs,  and 
dismissed  the  bill,  with  costs.  Whereup- 
on the  plaintiffs  applied  for  and  obtained 
an  appeal  to  this  court. 

There  is  but  one  question  in  this  case, 


and  that  is,  when  did  the  act  of  February, 
1890,  become  effectual  to  erect  the  corpo- 
rate limits  of  the  town  of  Pulaski  into  a 
separate  and  distinct  road-district  of  Pu- 
laski county,  in  which  no  taxes  for  road 
purposes,  except  by  the  town  council  of 
the  said  town  of  Pulaski  should  be  as- 
sessed and  levied.  It  is  conceded  nn  both 
sides,  of  course,  that  the  act  in  question 
was  in  force  from  its  passage.  But  the 
controversy  is  as  to  its  effect  when  ap- 
plied to  the  subject  which  It  concerns. 
The  appellee  contends  that,  as  the  measure 
was  enacted  In  the  midst  of  the  tax  year, 
and  that  the  authority  of  the  board  of 
supervisors  having  attached  for  that  year, 
the  said  board  having  lawful  authority 
to  act  on  the  fourth  Monday  of  July,  1889, 
or  as  soon  thereafter  as  practicable,  it 
was  competent  for  the  said  board  to  act 
on  the  first  day  when  the  authority  be- 
gan, or  on  any  subsequent  day  of  the 
year;  and  that,  when  that  action  was 
had  at  any  time  during  the  year,  when  it 
might  lawfullj'  be  had.  It  related  back 
and  was  effectual  from  the  first  day ;  and 
so  that,  in  contemplation  of  the  law, 
when  the  act  of  February,  1890,  was  en- 
acted it  wajs  subject  to  this  action  of  the 
board  of  supervisors  already  had  under 
the  law;  and  a  number  of  cases  are  cited 
by  the  learned  counsel  oi  this  county  to 
support  this  view.  Bailrnad  Co.  v. 
Koontz,  77  Va.  698;  Prince  George  Co.  v. 
R§illroad  Co.,  (Va.)  12  S.  E.  Rep.  mi.  It  is 
conceded  by  the  appellants  that  the  power 
existed  by  the  general  law  to  assess  and 
levy,  not  only  on  the  fourth  Monday  in 
July,  but,  not  being  done  then,  as  soon 
thereafter  as  practicable,  during  the  tax 
year.  But  their  contentiou  is  that  this 
power  to  assess  and  levy  taxes  upon  the 
property  in  the  corporate  limits  of  the 
town  of  Pulaski,  as  a  part  of  the  Dublin 
magisterial  district  of  Pulaski  county,  un- 
der the  general  law,  was  taken  away  on 
the  day  the  act  of  February  22, 1890,  be- 
came a  law ;  that  the  power  of  the  board 
derived  under  the  general  law,  as  to  this 
town,  was  extinguished  by  the  new  law, 
which  repealed, as  tothat,  the  formerlaw; 
and  that  on  the  17th  day  of  May,  1890, 
when  the  board  of  supervisors  of  the 
county  assessed  and  levied  a  road-tax 
upon  the  property  of  the  town,  there 
was  in  force  in  Virginia  no  law  under 
which  the  act  could  be  held  to  be  lawful; 
that  this  act  might  have  been  performed 
at  any  time  during  the  tax  year  when  it 
might  lawfully  be  done,  and  it  would  be 
valid  as  if  done  on  the  fourth  Monday  in 
Jnly. 

I  think  the  latter  is  the  correct  view. 
Under  our  constitution,  the  legislature  is 
vested  with  all  legislative  authority.  The 
law  under  which  the  board  of  supervisors 
make  their  assessments  and  lay  their  lev- 
ies is  of  force  and  effect  because  it  Is  the 
expression  of  the  legislative  will.  It  waa 
enacted  by  the  legislature,  and  is  in  force 
so  long  as  It  is  unrepealed.  The  act  of 
February  22, 1890,  repeals  the  former  law 
po  far  as  it  applies  to  the  subject  in  hand. 
Its  provisions  are  plain  and  explicit;  the 
effect  of  construction  has  no  placcin  the 
matter.  It  leaves  no  room  for  doubt.  It 
divests  the  county  board  of  supervisors 


Digitized  by 


Google 


742 


SOUTHEASTEEN  BEPOETER,  VOL.  18. 


(Va. 


of  all  power  In  tbe  premises,  and  provides 
a  tribnnal  to  lay  the  tax  and  to  disburse 
It.  Wliat  tlie  board  did,  or  may  have 
done,  before  the  passase  of  the  act,  or 
what  would  have  been  the  effect  of  an  act 
done  before  its  passage,  is  not  the  ques- 
tion arisinK  for  decision  here. 

The  question  raioed  is  wbetherthe board 
of  supervisors  could  lawfully  asBesB  and 
levy  a  tax  upon  this  property,  situated 
in  this  town,  after  an  act  of  assembly  bad 
gone  into  effect  depriving  them  of  the  pow- 
er. It  was  the  duty  of  the  board,  on  the 
fonrth  Monday  in  July,  or  as  soon  there- 
after as  practicable,  to  assess  and  levy 
this  tax ;  and  If  from  any  cause  It  was  not 
or  conld  not  be  done  on  the  fourth  Mon- 
day in  July,  1889,  their  duty  remained  to 
<lo  so  as  soon  thereafter  as  practicable,  be- 
cause the  law  so  commanded ;  but  when 
the  law  ceased  to  exist  their  power  in  the 
premises  ceased  to  exist  also.  There  is 
nothing  In  this  in  conflict  with  tbe  eases 
of  Ballroad  Co.  v.  Supervisors  of  Clarke 
Co.,  78  Va.  269;  Prince  George  Co.v.  Ball- 
road  Co.,  supra ;  nor  in  tbe  case  of  Rail- 
road Co.  V.  Supervisors  of  Smyth  Co., (Va.) 
12  S.  E.  Rep.  1009;  nor  in  the  case  of  Kail- 
road  Co.  V.  Koontc,  77  Ta.  698.  These 
cases  are  clearly  right.  There  the  assess- 
ment and  levy  was  made  under  a  law  in 
fall  force  and  effect,  and  which  bad  not 
been  repealed.  In  this  case  the  distinc- 
tion is  obvious.  Tbe  board  of  supervisors 
of  Pulaski  county,  at  the  time  of  the  ac- 
tion complained  of,  had  no  lawful  author- 
ity to  act  in  the  premises.  So  far  as  they 
bad  acted  while  the  power  remained  in 
tbem,  under  the  law,  there  is  no  objection 
taken,  as  in  those  cases.  But  tbe  com- 
plaint here  Is  not  of  their  action  under 
the  law,  but  of  their  action  without  tbe 
authority  of  law,  and,  moreover, in  direct 
contravention  of  the  law;  and  at  the 
time  the  act  in  question  was  done  the  law 
plainly  prescribed  that  such  action  should 
not  be  taken  by  them,  because  their  au- 
thority extended  to  Dublin  magisterial 
district,  as  one  of  the  road-districts  of 
Pulaski  county,  and  on  the  17th  day  of 
May,  1890,  the  corporate  limits  of  tbe 
town  of  Pulaski  bad  ceased  to  be  part 
of  that  district  by  the  law  of  the  land. 
The  circuit  court  of  Pulaski  county  held 
otherwise,  and  Its  action  in  so  holding  and 
dissolving  the  Injunction,  and  in  dismiss- 
ing the  bill  of  the  plalutllls,  was  plainly 
erroneous,  and  must  be  reversed  and 
annulled. 

(88  Va.  385)  — — — 

Bell  v.  Commonwealth. 
{^wpreme  Court  cf  Appeals  cf  Virginia.    Bept 

FoisoH— Attbmft  to  HtJBms— Evideno. 
On  the  trial  of  a  husband,  a  day-laborer, 
tor  attempting  to  poison  his  wife,  it  appeared 
that  be  bad  at  one  time  abandoned  his  family, 
but  was  then  living  with  them;  that  he  and  his 
wife  bad  been  at  enmity  for  a  long  time,  and  he 
was  enamored  of  another  woman.  On  the  day  of 
the  alleged  poisoning  the  daughter  had  prepared 
dinner.  While  he  and  the  children  were  eating, 
the  wife  uame  in  and  went  Into  the  sitting-room. 
The  obildron  soon  after  followed  her,  leayTng  the 
husband  alone  at  tbe  table.  When  the  wife  came 
to  dinner  he  brought  her  some  bread.  Presently 
the  called  out  that  tbe  gravy  was  "swfnl  bit- 


ter," and  spit  ont  what  she  had  taken.  The 
children  said  there  was  nothing  the  matter  with 
it;  that  they  bad  all  eaten  of  it;  bat  when  they 
oame  to  taste  it  again  they  too  pronoauced  it  bit- 
ter. The  sou  gave  it  to  the  dog,  and,  the  mother 
feeling  sick,  they  gave  her  some  milk  as  an  anti- 
dote. The  husband  said,  if  milk  was  good  for 
her  to  give  some  to  the  dog,  which  was  in  great 
suffering,  and  died  shortly  after.  The  doctor 
found  her  suffering  witn  jsome  of  the  symptoms 
of  strychnine  poison.  So  analysts  was 'made  of 
the  gravy  or  of  the  stomach  of  the  dog :  and  the 
husband  gave  no  explanation  as  to  where  the 
poison  came  from,  or  who  put  it  in  the  gravy. 
Many  witnesses  testified  to  nis  steady  habits  and 
previous  good  character,  field,  that  a  convictioa 
would  not  be  disturbed. 

Indictment  against  James  F.  Bell  furat- 
tempttocummltmurderby  poison.  From 
a  Judgment  of  conviction  defendant  ap- 
peals.   AflQrmed. 

O.  B.  Holler  and  W.  L.  Yancey,  for  ap- 
pellant. Tbe  Attorney  Oeneral,  for  tbe 
Commonwealth. 

Lact,  J.  This  la  a  writ  of  error  to  a 
Judgment  of  tbe  circuit  court  of  Rocking- 
ham county,  rendered  on  the  18tb  day  of 
April,  1891,  affirming  a  Judgment  of  the 
county  court  of  said  county,  rendered  on 
the  25th  day  of  Marcb,  1891,  whereby  the 
plalutiO  In  error,  Jamea  F.  Bell,  was  con- 
victed of  an  attempt  to  commit  murder  by 
.poison,  and  sentenced  to  Imprisonment  In 
the  penitentiary  lor  three  years.  The  only 
assignment  of  error  is  that  the  trial  court 
erred  In  overruling  tbe  prisoner's  motion 
for  a  new  trial,  on  the  ground  that  tbe 
verdict  of  tbe  jury  was  contrary  to  the 
law  and  the  evidence.  The  evidence  certi- 
fied Is  that  the  plaintiff  in  error  and  bis 
wife  bad  bad  four  children,  and  had  been 
married  19  years.  The  agesof  tbecbildren 
were  from  17  to  5  years.  That  f<»r  6 
yearn  all  marital  relations  had  been  aban- 
doned. That  they  liad  long  been  at  enmi- 
ty, and  that  he  had  at  one  time  aban- 
doned bis  family  altogether,  and  bad 
moved'lcto  bis  present  abode,  where  be 
had  remained  without  them  for  aboutone 
year,  when  the  family  had  come  to  him, 
and  he  bad  rented  the  house,  and  tbey 
lived  in  it.  Tbe  evidence  shows  that  tbe 
plaintiff  in  error  was  a  hard-working  day- 
laborer,  without  a  trade,  and  that  be  de^ 
voted  bis  wages,  as  sucb,  to  the  support 
of  his  family ;  but  a  mutual  antipathy  ex- 
isted between  tbe  two, — the  wife  some- 
times speaking  of  leaving  her  buaband  al- 
togetber,  and  tbe  busband  charging  bis 
wife  with  unchastlty,  which  greatly  of- 
fended her,  and,  it  sc>ems,  gave  acme  enr- 
rency  to  Injurious  reports  concerutng  her; 
he  often,  and  to  various  witneHsea.  an- 
nouncing his  purpose  to  get  rid  of  her  In 
some  way,  so  that  he  could  be  a  happier 
man.  His  sou,  grown  to  be  17  years  old. 
and  a  stout  laborer,  worked  out  on  hli 
own  account,  and  his  wages  became  a 
new  element  of  discord  in  the  family :  hit 
father  claiming  the  right  to  collect  them, 
and  the  son  denying  it.  About  this  tima 
the  husband  and  fattier  became  enamored 
of  a  young  woman  in  tbe  neighborhood; 
so  much  so  that  he  said  be  intended  toxet 
rid  of  her,  (not  calling  bis  wife's  name:) 
that  be  loved  the  ground  on  which  tba 
new  Inamorata  walked.  On  the  13th  day 
of  December,  1890,  the  tolluwing  Incidenu 
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occarred  in  tbla  family:  The  wife  was  ab- 
aent  from  home,  and  dinner  liad  been  pre- 
pared by  the  danghter.  14  years  of  age. 
The  husband  and  father  and  the  other 
three  children  were  called  In  to  dinner  at 
the  usnal  hour  by  the  daughter,  and  while 
they  were  at  dinner  the  wife,  who  Jiad 
been  to  the  bouse  of  a  neighbor  to  bor- 
row  a  pattern  to  malte  some  garment  for 
the  eldest  son.  returned,  and  passed 
through  the  dining-room  or  kitchen  into 
the  adjoining  room,  and  returned  and  pro- 
cured a  smoothing-iron  from  the  coolcing- 
stoye,  and  went  baclc  into  the  sitting- 
room  adjoining,  and  proceeded  to  smooth 
oat  the  wrinkles  in  the  pattern,  and  when 
the  eldest  son  finished  eating  bis  dinner  he 
came  Into  the  room,  and  the  mother  was 
trying  the  pattern  on  bim>  when  the  other 
cbUdren  finished  their  dinner  and  came  oat 
of  the  dining-room,  leaving  the  father  still 
eating  bis  dinner,  sitting  at  the  table. 
Wben  the  wife  came  in  to  get  her  dinner, 
and  took  her  seat  at  the  table,  the  plain- 
tiff In  error  got  ap  and  went  to  the  stove, 
and  brought  some  bread  therefrom,  and 
banded  it  to  his  wife,  and  seated  himself 
at  the  stovn,  and  put  his  feet  Inside,  with 
bla  back  to  his  wife.  She  took  some  gravy 
out  of  a  bowl  on  the  table,  and  raized 
some  corn-bread  with  it, and  proceeded  to 
eat.  With thefirstmoathfaistaehalloedout 
"This  isawfnl  bitter,  "and  ran  to  the  door 
and  spit  out  what  she  had  in  her  mouth, 
and  called  out  to  the  children,  to  know 
what  was  the  matter  with  the  gravy; 
They  replied,  "Nothing;"  that  they  had 
all  eaten  of  it  at  dinner.  The  mother 
tasted  it  again,  and  again  spit  it  out,  and 
taking  up  the  bowl  of  gravy,  carried  it 
towards  tbesltting-room.nnd  her  son  met 
her,  and,  perceiving  a  lot  of  white  particles 
in  It,  took  off  a  white  speck  with  a  slate 
pencil,  and  tasted  it,  and  said  It  was  bit- 
ter, and  one  of  the  other  children  tasted 
with  like  result;  and  the  son  said,  "Give 
It  to  the  dog, "  which  they  did ;  and  the 
mother,  feeling  a  stiffeniug  of  the  jaws, 
and  jerking  of  the  limbs,  and  a  cramp  in 
her  fingers,  and  a  burning  in  her  stomach, 
became  alarmed,  and  they  sent  for  the 
doctor,  and  gave  her  some  sweet  milk  as 
an  antidote;  and  the  plaintiS  in  error, 
who  had  taken  no  part,  up  to  this  time. 
In  what  was  going  on.  said,  "If  sweet 
milk  Is  good  for  ber.  give  me  some  to  give 
the  dog," — the  dog  at  the  time  manifest- 
ing symptoms  of  great  suffering.  ThedoE 
died  shortly,— In  about  20  minutes.  The 
doctor  came,  and  found  the  wife  suffering 
with  some  of  the  symptoms  of  strychnine 
poison,  caused  by  the  absorption  through 
the  mucous  membrane  of  the  mouth,  none 
having  been  swallowed.  He  thought  her 
case  not  very  serious,  the  burning  in  the 
stomach  being  no  symptom  of  strychnine 
poison,  though  the  others  were;  gave 
ber  the  best  antidote  he  had,  not  saying 
whet  it  was;  inserted  morphine  after  a 
while,  and  she  became  quiet.  No  analysis 
was  made  of  the  stomach  of  the  dug,  nor 
of  the  remnant  of  the  gravy  and  the  bread 
bottled  ap  and  sealed  by  the  doctor.  And 
the  accased.  when  questioned  about  this 
poison,  said  he  could  not  have  gotten  It 
from  a  store  without  giving  his  name,  and 
having  tbat  and   the  quantity  and  the 


date  recorded,  and  gave  no  other  explana- 
tion as  to  where  the  poison  came  from,  or 
who  put  it  in  the  gravy.  After  he  and  the 
children  had  eaten,  and  while  he  was  alone 
in  the  room,  before  his  wife  came  in,  he 
was  in  this  room  all  the  time,  and  no  one 
else  came  in.  The  door  between  the  din- 
ing-room and  sitting-room  was  all  the 
time  open,  so  that  persons  passed  through 
without  disturbing  it.  It  Is  clear  that 
poison  was  put  in  this  gravy  while  he  sat 
alone  at  the  tableon  which  it  wassitting; 
that  no  other  person  was  in  the  room, 
and  no  other  person  had  the  opportunity 
to  place  the  poison  until  ills  wife  came  iu. 
He  certainly  bad  the  opportunity,  and  he 
is  proved  to  have  bad  a  motive  to  destroy 
bis  wife.  He  bad  indulged,  to  persons 
with  whom  he  talked,  in  threats  to  that 
end;  and  bis  actions  at  the  time, — handing 
his  wifetlie  bread,  notwithstanding  their 
bad  relations,  and  then  seating  himself 
with  his  back  to  her,  and  sticking  his  feet 
in  the  oven  of  the  stove,  still  hot,  while  be 
had  been  in  the  house  a  considerable  time. 
HIh  posture  was  one  of  waiting  and  ex- 
pectancy, and  the  act  of  putting  his  feet 
in  the  warm  oven  of  the  stove  was  doubt- 
less suggested  by  that  chilliness  of  the  ex-. 
tremltleu  Incident  to  his  surroundings. 
His  conduct  afterwards  was  suspicious. 
He  said  he  could  not  have  gotten  the  poi- 
son without  giving  his  name,  etc.  Dnder 
what  circumstances  had  befound  thiuout? 
When  he  saw  what  was  snpposed  to  be  an 
antidote  for  his  wife  he  asked  for  some  (or 
the  dog,  he  doubtless  was  full.v  impressed 
with  the  deadly  character  of  the  white 
powder  in  the  gravy.  He  was  tried  by  a 
jury  of  his  neighbors  and  former  friends 
and  associates.  He  was  ably  defended  by 
skillful  counsel.  His  steady  habits  and 
general  good  character  were  spread  before 
the  jiiryand  the  trial  court  l>y  a  host  of 
good  men,  who  cheerfully  so  testified;  and 
upon  their  oaths  the  jurors  have  passed 
between  him  and  the  commonwealth,  and 
have  found  him  guilty  of  attempting  to 
poison  bis  wife.  In  mercy  they  have  fixed 
the  period  of  his  Incarceration  at  three 
years,— the  shortest  time  allowed  under 
the  law.  The  trial  judge  has  heard  all  the 
testimony,  and  has  refused  to  disturb  the 
verdict  so  found.  We  must,  under  our 
law,  consider  the  case  as  upon  a  demurrer 
to  evidence;  that  is,  we  must  admit  the 
truth  of  thecommonwealth'serldeAce,  and 
all  jnst  inferences  flowing  therefrom,  and 
reject  all  the  parol  evidence  of  the  accused 
In  conflict  therewith;  and  we  cannot  dis- 
turb the  verdict  unless  it  appears  to  be, 
wben  thus  considered,  plainly  wrong.  We 
cannot  say  that  this  conviction  is  with- 
out evidence,  or  against  the  evidence.  It 
appears  to  be  warranted  by  the  evidence. 
There  is  no  reasonable  hypothesis  consist- 
ent with  hisinnocence.  The  contention  of 
the  counsel  for  the  plaintiff  in  error  that 
it  was  possible  for  tlie  wife  to  have 
dropped  thia  poison  out  of  ber  sleeve,  in 
order  to  poison  herself,  to  get  her  husband 
into  the  penitentiary,  and  so  be  rid  of  him. 
Is  unreasonable,  and  unsupported  by  any 
evidence  in  the  case  to  any  degree  what- 
ever. We  perceive  no  error  in  the  Judg- 
ment appealed  from,  and  the  same  must 
be  affirmed. 
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Kennt  v.Wallacb. 
(Supreme  Covrt  of  Oeorgla.    Oct  19, 1891.) 

ATTAOBMBNT— BOROBX  OF  FBOOV— DISSOLUTION. 

1.  Where  the  affidavit  supporting  the  peti- 
tion for  an  attachment  issued  on  the  ^ound  of 
frand  is  not  positive,  but  only  "to  the  best  of  affi- 
ant's knowledge  and  belief, "  the  burden  of  proof 
on  the  hearing  of  an  application  to  dissolve  the 
attachment  is  upon  the  plaintiff. 

3.  On  the  facts  in  evidence  there  was   no 
abuse  of  discretion  by  the  presiding  Judge  in 
dissolving  the  attachment. 
(Sullai)U8  by  the  Court.) 

Error  Irorn  superior  court,  Fulton  coun- 
ty; Mabshall  J.  Clarke,  Judge. 

Petition  for  attachment  by  P.  J.  Kenny 
against  P.  J.  Wallace.  Judgment  for  de- 
fendant.   Plaintiff  brings  error.   Affirmed. 

The  following  Is  the  official  report : 

The  exceptions  in  this  case  are  that  the 
ludge  below  erred  in  removing  an  attach- 
ment which  had  been  issued  on  the  peti- 
tion of  Kenny  against  P.  J  Wallace  upon 
an  allegation  of  fraudulent  sale  by  P.  J. 
Wallace  to  his  brother,  F.  M.Wallace, and 
In  requiring  the  plaintiff  in  attachinentto 
assume  the  burden  of  proof  upon  the  hear- 
ing of  the  petition  of  P.  J.  Wallace  to  re- 
move the  attachment.  The  petition  for 
the  attachment  alleged  that  P.  J.  Wallace 
owed  the  petitioner  $651.75,  and  for  the 
purpose  of  avoiding  the  payment  of  his 
debts  had  fraudulently  sold  out  his  entire 
stock  of  liquors,  etc.,  to  his  brother,  F.  M. 
Wallace,  who  knew  that  P.  J.  Wallace 
was  insolvent,  and  that  the  sale  was  for 
the  purpose  of  defrauding  creditors,  and 
that  the  price  paid  was  less  than  the  value 
of  the  property  sold.  The  attachment  is- 
sued under  this  petition  was  levied  on  a 
stock  of  whisky,  etc... as  the  property  of 
the  defendant;  and  tlie  defendant,  by  bis 
petition  for  the  removal  of  this  attach- 
ment, made  the  following  averments:  He 
denied  that  the  sale  was  a  fraudulent  one, 
and  alleged  that  it  was  in  good  faith,  and 
to  pay  his  debtt)  so  far  as  he  could.  At 
the  time  of  the  sale  he  owed  one  Red  wine 
$2,038.30  for  borrowed  money,  one  Vaughn 
$1,GOO  borrowed  money,  J.  H.  &  A.  L. 
James  985.37  borrowed  money,  and  F.  M. 
Wallace  f  l,065.2f-  borrowed  money.  The 
indebtedness  due  Red  wine  and  Vaughn 
wasevidenced  by  promissory  notes, and  the 
Vaughn  notes  secured  by  mortgage  on  the 
property  sold,  and  fl.OOO  of  the  amoun:. 
due  F.  M.  Wallace  was  evidenced  by  notes 
secured  by  mortgage  on  the  same  proper- 
ty. The  consideration  for  the  sale  to  F. 
M.  was  the  payment  of  the  amount  due  F. 
M.,  and  the  undertaking  by  F.  M.  to  pay 
the  amounts  due  Redwine,  .Tames,  and 
Vaughn,  making  a  total  consideration  of 
|4,78S.9a,  which  was  the  full  value  of  the 
property  conveyed.  He,  P.  J.  Wallace, 
was  not  able  to  pay  bis  debts  when  they 
fell  due,  and  Redwine  was  urging  pay- 
ment of  his  claim,  and  threatening  to 
close  up  his  business,  and,  if  be  had  done 
no,  the  amount  that  could  have  been  real- 
ized by  forced  sale  would  not  have  been 
enough  to  payoff  the  mortgage  of  Vaughn 
and  the  claims  of  Redwine  and  Wallace; 
and,  to  avoid  being  closed  up  and  prevent 
the  sacrifice  of  his  goods,  he  made  the  ar- 
rangement with  F.  M.  Wallace,  with  the 
consent  of  Redwine  and  Vaughn.    At  the 
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bearing  of  the  petition  for  removal  of  the 
attachment,  affidavits  were  produced  by 
plaintiff  in  attachment,  from  which  the 
following  appeared :  P.  J.  Wallace  was 
largely  indebted  in  addition  to  the  indebt- 
edness already  mentioned,  of  which  fact 
F.  M»  Wallace  knew.  F.  M.  Wallace  had 
previously  been  in  the  bar-room  business, 
and  had  sold  out,  (be  said,)  because  he 
wanted  to  quit  that  business,  or  because 
his  wife  opposed  his  being  in  it.  On  tbe 
morning  of  February  7,  1891,  F.  M.  Wal- 
lace was  in  charge  of  P.  J.  Wallace's  bar- 
room, and  for  several  days  previously 
seemed  to  be  exercising  the  same  control 
over  the  property  that  he  was  on  the  7th 
inst.,  and  never  mentioned  to  Kenny,  who 
had  been  going  during  the  time  mentioned 
to  the  bar-room  for  the  purpose  of  collect- 
ing the  indebtedness  of  P.  J.  Wallace  to 
him,  that  he,  F.  M.,  had  bought  out  P.  J. 
Wallace.  Kenny  informed  F.  M.  Wallace 
that  the  notes  of  P.  J.  Wallace  to  Kenny 
were  past  due;  and  when  Kenny  went  to 
the  bar-room,  on  February  7tb,  and  asked 
F.  M.  why  F.  Af.  did  not  tell  him  when  be 
was  there  with  the  notes  that  he,  F.  M., 
had  bought  out  his  brother,  F.  M.  replied 
that  he  thought  Kenny  knew  it,  and  told 
Kenny  that  the  transfer  took  place  on  the 
5th  of  February.  Kenny  asked  him  to  let 
him  see  the  papers  relating  to  the  trade, 
and  F.  M.  agreed  to  do  it  at  2  o'clock  that 
day,— the  7th, — but  at  2  o'clock  informed 
Kenny  that  he  did  not  bring  up  tbe  pa- 
pers, and  referred  him  to  Redwine.  "The 
indebtedness  of  P.  J.  Wallace  to  Redwine 
was  as  stated,  and  was  for  money  loaned. 
Redwine  believed  him  to  be  solvent  until 
after  the  sale,  and  knew  nothing  about  hie 
Indebtedness.  F.  M.  Wallace  paid  Red- 
wine f402.75,  and  this  was  voluntary  on 
the  part  of  F.  M.,  there  being  no  agree- 
ment at  all,  except  that  F.  M.  told 
Redwine.  after  tbe  sale,  that  he  would 
pay  Redwine  first  of  all.  Since  Feb- 
ruary 6,  1891,  F.  M.  Wallace  gave  his 
Individual  notes  to  Redwine, — some  of 
them  being  dated  February  7,  1811,  some 
February  5. 1891,  some  January  28,  1891. 
and  some  January  30,  1891.  Some  of 
these  notes  were  signed  also  by  P.  J.  Wal- 
lace. Redwine  kept  P.  J.  on  the  notes  be- 
cause he  never  liked  to  release  anybody 
except  for  cash.  The  notes  dated  Febru- 
ary  5th  were  not  signed  until  February 
7th.  They  were  given  for  indebtedness  of 
P.  J.  Wallace  to  Redwine,  which  fell  due 
on  the  5th,  and  for  that  reason  were  dat- 
ed February  5th.  The  bill  of  sale  was 
drawn  on  February  6th  by  Redwine  in  the 
presence  of  both  the  Wallaces,  and  at  their 
joint  request.  The  mortgages  of  Vaufirhn 
and  F.  M.  Wallace  are  not  of  record.  The 
evidence  introduced  on  behalf  of  the  de- 
fendant in  attachment  tended  to  sustain 
the  allegations  of  his  petition,  and  to  show 
that  the  indebtedness  to  Red  wine,  Vaughn, 
and  F.  M.  Wallace  was  bona  Ode;  that 
the  sale  was  made  in  good  faith,  without 
knowledge  on  the  part  of  F.  M.,  or  reanon 
to  suspect,  that  P.  J.  Wallace  In  making 
the  sale  was  acting  fraudulently:  that 
the  consideration  for  the  sale  was  full  and 
adequate;  that  F.  M.  agreed  to  pay  tbe 
indebtedness  due  to  Redwine.  Vangbn. 
and  to  the  Jameses;  that  an  inventory  ol 
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the  stock  and  appurtenanceB  of  the  bnsi- 
nefls  footed  Dp  $3,285.10,  wblch  amount 
WHB  expreHsed  as  the  consideration  tor 
the  bill  of  sHle  in  that  tnstrument,  but 
Bed  wine,  who  drew  the  bill  of  sale,  over- 
looked at  the  time  the  further  condition 
that  F.  M.Wallace  was  to  pay  the  Vaughn 
mortgage. 

R.  J.  Jordan,  for  plalntlB  Id  error. 
Broyles  &  i?0B8,  for  defendant  in  error. 

Jadgment  affirmed. 

(87  Qa.  440)  

McDanisl  et  al.  v.  Mayor,  Etc.,  of  City 

OF  Columbus. 

(Supreme  Court  of  Oeorgia.    July  8, 1891.) 

iNJUKOTiON— Construction  ov  Sbwebs— Evi- 

DENOB. 

In  a  suit  to  enjoin  a  city  from  constructing 
a  sewer  through  plaintiffs'  residence  lot,  it  ap- 
peared from  defendants'  affidarits  that,  on  peti- 
tion of  some  of  the  residents  of  the  block,  who 
agreed  to  pay  the  costs,  the  city  council  ordered 
the  sewer  to  be  built,  and  that  it.  could  only  be 
constructed  by  crossing  part  of'  plaintiffs'  lot. 
The  aiSdarita  on  behalf  of  plaintiffs  showed  that 
there  was  no  necessity  for  the  sewer,  that  it  would 
be  of  benefit  only  to  a  fewlndiTidoals,  and  that  it 
woold  injure  plaintiffs'  lot  for  residence  purposes. 
The  affidavits  for  defendauts  showed  the  sewer 
was  necessary  to  the  health  of  the  public  gener- 
lUly;  that  it  would  be  constructed  in  such  a  man- 
ner as  not  to  injure  plaintiffs;  that  defendants 
bad  offered  plaintiffs  ^00  for  a  right  of  way,  but 
they  demanded  $660;  and  that  defendants  then 
selected  an  arbitrator,  and  requested  plaintiffs 
to  select  another,  as  provided  by  law,  to  assess 
the  compensation  to  be  paid,  but  that  plaintiffs 
failed  to  select  one.  Held,  that  there  was  no 
error  in  refusing  an  injunction. 

Error  from  superior  court,  Muscogee 
county ;  J.  H.  Martin,  Judge. 

Suit  by  Juliette  McUanlel  and  others 
against  the  mayor  and  conncli  of  the  city 
ofColumbus,  to  restrain  defendants  from 
constructing  a  sewer  across  plnintiffs'  lot. 
The  injunction  was  refused.  Plaintiffs  ap- 
peal.   Affirmed. 

The  petition  alleged  that  the  mayor  and 
council  were  seeking  to  condemn  plain- 
tiffs' lot  for  the  purpose  of  laying  thereon 
sewers  and  drainage-pipes,  by  which  a 
large  excavation  would  be  made  across 
tbeir  lot,  and  in  their  yard  and  garden, 
wliereln  the  sewer  and  pipes  would  be 
placed,  and  there  would  be  left  open  on 
the  lot,  and  near  plaintiffs'  dwelling,  eyes 
or  openings  to  the  sewer,  wherefrom 
wonld  arise  fou'  and  noxious  rapors  and 
odors,  thereby  endangering  plaintiffs' 
health,  and  rendering  tbeir  lot  unfit  for 
dwelling  purposes,  the  same  being  In  the 
residence  portion  of  the  city;  that  the 
mayor  and  council  were  proceeding  to  ap- 
propriate the  property  for  this  purpose 
witboat  having  first  paid  therefor,  and 
without  first  making  reparation  for  the 
damage  they  would  cause  to  it;  that  the 
taking  of  it  for  this  purpose  would  not  be 
for  the  welfare  and  benefit  of  the  public  at 
large,  but  only  for  the  accommodation 
and  benefit  of  a  few  adjoining  lot-owners, 
who  bad  proposed  to  pay  the  expense  in- 
curred in  constructing  the  sewer;  and 
that  the  damage  caused  thereby  would  he 
irreparable  to  plaintiffs,  as  it  would  ruin 
tbeir  lot  and  home.  Defendants  answered 
that  they  were  8e«klng  to  condemn  so 
much  ol  thelot  as  might  be  necessary  to 


lay  a  sanitary  sewer  for  the  purpose  of 
draining  a  certain  block,  as  a  protection 
to  the  citizens  residing  therein  and  to  the 
public  at  large;  that  they  had  the  ripht, 
under  the  charter  of  the  city,  to  condemn 
any  land  whenever.  In  their  Judgment,  it 
should  be  necessary  to  construct  a  sewer 
onthesame;  and,  if  theland-owner  should 
object  to  the  sewer  being  built,  the  charter 
provided  that  defendants  should  select  one 
arbitrator,  and  the  land-owner  another, 
and  these  two  should  select  a  third,  and 
the  three  should  estimate  the  damage 
done  to  the  land  by  the  construction  of 
the  sewer;  that,  in  pursuance  of  this 
power,  defendants  selected  an  arbitrator 
for  the  city,  and  notified  plaintiffs  in  writ- 
ing of  such  selection,  and  asked  them  to 
select  an  arbitrator  for  themselves,  in  or- 
der that  the  damage  might  be  ascertained 
and  estimated,  and  that  plaiutiHs  might 
be  paid  for  the  same,  they  having  previ- 
ously refused  to  permit  the  sewer  to  be 
built  unless  they  were  paid  f650;  that 
to  construct  the  sewer  across  their  land  it 
would  not  be  necessary  to  make  a  large  ex- 
cavation, but  only  a  small  portion  of  their 
lot  would  be  used ;  that  the  sewer  would 
be  nnder  the  ground,  entirely  covered 
with  dirt;  and  that  no  eyes  or  openings 
would  be  left,  nor  any  foul  and  noxious 
vapors  and  odors  arise;  and  that, instead 
of  injuringthehealth  of  plaintiffs  and  other 
citizens,  it  would  be  a  benefit  thereto,  and 
would  Improve  the  lot  for  dwelling  pur- 
poses; that  it  would  be  not  ouly  for  the  wel- 
fare and  benefit  of  the  citizens  residing  in 
the  immediate  vicinity,  but  for  that  of  the 
public  at  large;  thftt  it  would  not  ruin  or 
damage  either  the  lot  or  the  home  of  the 
plaintiffs,  but  would  be  beneficial  to  both, 
and,  If  any  damage  to  the  lot  should  be 
caused  by  its  construction,  the  same  could 
be  easily  ascertained  and  fixed ;  that  the 
amount  could  only  be  ascertained  by  arbi- 
trators; and  the  defendants  are  ready 
and  willing  to  pay  plaintiffs  whatever 
amount  the  arbitrators  legally  selected 
may  assess.  The  answer  further  alleged 
that,  owing  to  the  topography  of  the 
land,  to  make  the  sewer  effectual,  it  was 
necessary  to  construct  it  through  plain- 
tiffs' land:  that  the  lots  on  this  block 
were  in  a  dreadful  condition,  because  there 
wereno  sewers  to  convey  the  storm-water 
falling  thereon,  and  for  this  reason  it 
would  be  necessary  to  construct,  not  only 
a  sanitary  sewer,  but  also  a  sewer  to  con- 
vey the  storm-water  from  the  block  to  the 
main  sewer;  that  these  two  sewers  were 
located  immediately  in  the  center  of  the 
block,  or  as  near  the  center  as  it  was  pos- 
sible to  locate  in  order  to  give  proper  tall 
at  the  point  near  it  adjoining  the  main 
sewer;  that,  unless  the  sanitary  sewer 
should  be  constructed  on  its  located 
route,  the  vast  quantity  of  garbage, 
night-Boil.  and  other  things  injurious  to 
health  would  be  left  standing  on  the  block, 
and  would  produce  disease,  and  cause  an 
epidemic  endangering  the  health  of  the 
citizens,  not  only  In  the  neighborhood, 
but  of  the  entire  city.  Defendants  denied 
that  the  sewer  was  to  be  constructed  for 
the  welfare  of  a  few  individuals,  and  al- 
leged that  the  public  at  large  would  be 
benefited  thereby,  and  that  twice  during 
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the  year  they  Bougbt  to  purchase  ot  plain- 
tiffs the  right  of  way  orer  their  land,  and 
offered  them  9200  for  the  same,  but  that 
they  asked  9650. 

On  the  hearing  It  appeared  that  on  Jan- 
uary?, 1891,  the  mayor  and  Cduncil  received 
a  petition  slgnetl  by  seven  persons,  stating 
that  they  were  property  owners  on  the 
block  containing  the  plalntins'  lot,  and 
asking  lor  the  construction  of  a  sewer  of 
suitable  dimensions  for  sanitary  drainage 
of  said  block,  "  agreeing  to  pay  In  full  pro 
rata  for  the  construction  of  the  sewer  as 
per  servicea  rendered  the  property  of  each 
property  owner  signing  this  petition ; "  to- 
gether with  the  written  recommendation  of 
the  city  sanitary  inspector  that  the  sewer 
be  built.  The  council  thereupon  ordered 
this  to  be  done,  its  minutes  reciting  that 
the  board  of  health  also  recommended  the 
same.  The  afBdavits  in  behalf  of  plaintiffs 
tended  to  show,  in  brief,  that  the  con- 
struction of  the  sewer,  as  proposed  by  the 
city  council,  would  not  be  ot  public  benefit 
to  the  city  at  large,  but  only  for  the  ben- 
efit and  convenience  of  three  or  four  ad- 
lolning  lot-owners  by  carrying  off  the  ex- 
crement from  their  water-closets:  and 
that  this  was  not  at  all  necessary,  because 
for  20  years  the  inhabitants  of  the  block 
bad  done  without  this  convenience,  and 
could  continue  to  do  without  it;  that  the 
health  of  the  residents  of  this  block  and 
the  vicinity  was  unusually  good,  as  good 
as  In  other  portions  of  the  city ;  chat  tbe 
sewer  would  be  short  and  private  in  its 
nature;  that  at  the  point  of  entrance  to 
tbe  street  sewer  there  was  then  an  eye, 
and  if  all  the  ezcn'ment  from  this  block 
should  be  emptied  into  the  street  sewer  at 
this  eye,  as  was  planned  by  the  mayor  and 
council,  the  fumes  arising  therefrom  would 
be  unpleasant  and  unwholesome,  and 
would  greatly  depreciate  the  value  of 
plaintlKs'  lot,  and  render  it  undesirable  as 
a  residence  lot;  that  for  years  privies  had 
been  located  in  the  gardens  attached  to 
these  lots  in  the  block,  and  by  the  use  of 
disinfectants  and  the  burning  of  the  excre- 
ment no  unpleasant  or  unwholesome 
odors  had  arisen ;  that  one  of  the  signers 
of  the  petition  to  the  mayor  and  council 
for  the  sewer  was  a  partner  in  business 
with  the  mayor,  and  the  sewer  would  bo 
primarily  for  the  benefit  of  this  petitioner: 
that  the  mayor  and  council  have  not  tried 
satisfactorily  to  settle  with  plaintiffs  for 
the  damage  they  would  do  to  their  prop- 
erty, and  had  made  no  effort  to  pay  plain- 
tiffs the  value  of  their  lot,  or  for  the  full 
damage  they  would  do  to  it.  The  afflda- 
vlts  for  defendants  tended  to  show  that 
the  construction  of  the  sewer  would  be 
for  the  good  of  the  public  generally,  and 
that  it  was  a  necessity  for  the  health  of 
tbe  citizens  of  that  portion  of  the  city; 
that  a  sewer  which  would  accomplish  the 
purpose  intendeo  to  be  served  could  not 
be  built  through  any  other  lot,  in  conse- 
quence of  the  top<igraphy  of  the  adjacent 
streets  and  lots;  that  the  president  of  tbe 
board  of  health  of  the  city  recommended 
.  the  construction  of  the  sewer  as  proposed ; 
that  its  construction  was  determined  by 
.  the  council  Independently  of  the  act  of 
,  the  mayor,  who  had  no  voice  or  vote  in 
the  matter;  that  it  would  not  be  for  the 


benefit  of  the  mayor's  partner  in  business 
or  of  any  other  indlTldual,  but  tor  tbe  ben- 
efit of  the  aggregate  number  of  tbe  citizens 
of  the  whole  city  as  well  as  of  that  por- 
tion of  it;  that  the  mayor  and  the  chair- 
man of  the  street  committee  of  the  council 
had  each  sought  of  the  plaintiffs  permis- 
sion to  construct  the  sewer,  and,  failing 
to  obtain  it,  in  behaU  of  the  city  offered 
plaintiffs  fSiOO  for  the  right  of  way  over 
their  lot;  that  they  refused  to  take  this, 
but  asked  9650;  and  the  action  of  tbe 
council  in  selecting  an  arbitrator  was 
based  on  the  fact  that  an  agreement  with 
plaintiffs  could  not  be  reached;  that  on 
several  occasions  the  mayor  had  stated  to 
plaintiffs  that  the  sewer  which  the  city 
desired  to  cnnstruct  through  their  lot 
should  not  have  an  eye,  and  that  every 
precaution  should  be  taken  to  protect 
them  in  their  health  and  convenience. 

TborntOD  &  McMicbael  and  Peabodjr, 
Branaan  &  Batcber,tor  plaintiffB  in  error. 
J.  H.  WoniH,  for  defendants  in  error. 

Judgment  afiOrmed. 

LuuPKiN,  J.,  not  presiding. 


(87  Ok.  SU) 

MoObb  et  al.  v.  Potts  et  al, 

(Supreme  Court  of  Oeorgia.    July  18, 1801.) 

Nbw  Tbial — Conflicting  Etidknoc. 

1.  The  evidence  being  conflicting,  and  that 

for  the  plaintlfl  warranting  the  verdict,  there 

was  no  error  in  refaslng  a  new  trial. 

3.  The  charge  requested  excluded  the  ele- 
ment of  ratifloatlon,  and  moreover  was  not  adapt- 
ed to  the  evidence,  there  being  no  evidence  that, 
if  a  dissolntion  of  the  partnership  was  contrai- 
plated  at  tbe  time  the  goods  were  ordered,  the 
plaintiSs  knetr  they  were  to  -be  delivered  after 
tbe  dissolution,  the  evidence  showing  that,  if  the 
plaintifls  knew  of  any  dissolution  at  all,  it  was 
of  one  which  bad  already  taken  place. 
(SvUabua  by  the  Court) 

Error  from  superior  court,  Crawford 
county;  A.  L.  Miller,  .Tudge. 

Action  by  Potts  &  Potts  against  Jeff  D. 
McOee  and  Julius  S.  McQee,  as  partners 
under  the  firm  name  of  McGee  Bros.,  for 
goods  sold  defendants.  Judgment  for 
plaintiffs.  Julius  S.  McOee  appeals.  Af- 
firmed. 

Tbe  evidence  on  behalf  of  plaintiffs,  as 
shown  by  the  ofilcial  report,  was,  briefly 
stated,  as  follows:  One  Dorsett  sold  the 
goods  for  plaintiffs  on  December  2,  1M38, 
without  information  as  to  the  dissolution 
of  the  firm  of  McGee  Bros.,  though  they  told 
him  they  expected  to  dissolve.  He  met  them 
the  morning  he  sold  the  goods  to  J.  D.  Mc- 
Gee, and  the  latter  told  him  that  Julius  S. 
McGee  was  going  into  business  at  Musella, 
and  would  want  some  liquor.  He  (Dor- 
sett)  remained  there  until  evening,  and 
sold  a  bill  to  J.  D.  McGee,  to  t>e  delivered 
about  January  20tb.  Dorsett  did  not 
come  back  to  that  neighborhood  until 
February.  Julius  8.  McGee  paid  Dorsett 
91M1.25,  ou  the  account,  bavlngat  the  time 
the  bill  of  plaintiffs,  the  same  account  sued 
on,  In  his  posseHHion,  (this  payment  being 
one  of  thecredlts  upon  the  account  as  sued 
on.)  This  payment  was  made  at  Jalius 
McOee's  store  at  Musella,  and  J.  D.  McGee 
was  not  there.  A  bill,  hereafter  to  be 
mentioned,  to  which  J.  D.  McGee  called 
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Doraett's  attention  qb  being  billed  tu  Mc- 
Gee  Bros.,  instead  of  J.  D.McGee.  waR  not 
the  bill  suedon.butnnotlier.  Neither  J.  D. 
nor  Jallue  told  Dorsett  that  McGee  Bros, 
had  dissolved,  but  said  they  were  golnK 
to  dissolve.  Dorsett  thought  the  store 
Julius  was  bnllding  at  Musella  was  to  be 
bis  private  enterprise,  apart  from  the  bus- 
inefis  of  McGee  Bros.  The  goods  sued  for 
were  Hhlpped  in  the  name  of  McGee  Bros., 
and  delivered  to  the  wagon  of  J.  D.  Mc- 
Gee on  an  order  signed  by  McGee  BroM. 
The  evidence  for  defendants  was:  The 
firm  of  McGee  Bros,  dissolved  about  De- 
.cember  1, 1888.  On  the  day  the.  hill  sued, 
on  was  made  the  Arm  bad  dissolved,  and  J. 
D.  McGee,  who  bought  the  bill  of  goods,  so 
informed  t>orsett,  and  told  him  that  Julius 
was  bnllding  a  house  at  Musella,  and  was 
going  to  open  there  soon,  and  would  want 
some  Uqnors;  and  Dorsett  told  Julius 
that  J.  D.  bad  so  told  him,  and  sold  Julius 
a  bill  of  goods  to  be  delivered  in  January. 
The  fact  of  the  firm's  dissolution  was  dls- 
cnnsed  by  all  three  of  them.  A  week  or 
two  afterwards  Julius  bought  out  a  store 
in  Bibb  county,  and  needed  some  liquor, 
and  his  brother,  J.  D.,  agree  to  let  him 
have  the  three  last  items  in  the  bill  bought 
by  bim  from  plaintiffs,  (the  account  sutd 
on;)  and  Julius  got  this,  and  paid  Dorsett 
for  it  $181.25.  J.D.  gave  Julius  the  bill, 
MO  that  Jalius  would  know  huw  to  settle 
with  Dorsett.  Some  time  after  December 
31,  1838,  Dorsett  came  into  the  store  of  J. 
D.  McGee.  who  got  after  him  about  billing 
goods  to  McGee  Bros,  that  had  been 
bought  by  J.  D.,  and  Dorsett  said  it  was 
a  mistake  of  the  book-keeper.  In  addition 
tu  the  contention  that  a  verdict  for  plain- 
tiffs was  contrary  to  the  law  and  the  evi- 
dence, appellant  excepted  to  the  court's 
refusal  to  instruct  the  Jury  that  "If  the 
goods  were  bought  by  J.  D.  McGee  before 
tbe  dissolution,  and  were  to  be  delivered 
to  hiro  after  tbe  dlssolDtion,  and  plaintiffs 
knew  it,  they  would  not  be  entitled  to  re- 
cover against  J.  8.  McGee." 

Smith  <£  Blasstugame,  for  plaintiff  In  er- 
ror.   O.  P.  Wiifrht,  for  defendants  in  error. 

Judgment  affirmed. 

(87  0«.  688)  

Deks  t.  Freeman  <et  ah 
{Supreme  Court  <tf  Qeorgia.     July  18, 1891.) 

CORVBBSION  OF  ESTATE  BT   ADMINISTBATOBS — 

RiQHTS  or  Heib— Pbtition. 
In  an  action  by  an  heir  against  tbe  admln- 
istxator  of  the  estate  and  others,  the  petition  al- 
leged that,  though  tbe  administrators  had  ample 
personalQr  to  pay  decedent's  debts,  tber  misman- 
aged the  estate  so  as  to  procure  an  order  for  the 
sale  of  the  larger  part  of  the  realty,  in  porsu- 
anoe  of  a  conspiracy  between  themselves  and 
their  oo-defendants  to  convert  the  estate  to  their 
own  use;  that  petitioner  was  then  a  minor;  that 
the  other  heirs  were  women,  unused  to  business; 
that  the  co-defendants,  who  were  the  persons  on 
whom  petitioner's  mother  chiefly  relied,  repre- 
sented to  her  that  the  administrators  had  so  mis- 
manuged  tbe  estate  as  to  prevent  bidding  at  tbe 
sale;  that,  relying  on  sncb  representations,  tbe 
heirs  sold  their  interest  in  the  land  to  tbe  co-de- 
fendants for  $6,400;  that  petitioner  was  repre- 
sented in  tills  transaction  by  his  mother  as  guard- 
ian; that  his  share  of  the  price  was  only  tl,8U<), 
thooarh  bis  interest  in  the  land  was  well  worth 
tSO.OOO;  and  that  the  lands  or  their  proceeds 
were  divided  between  the  administrators  and 
their  co-defendants.    Tbe  petition  also  alleged 


that  the  administrators  had  permitted  anotlier 
tract  of  land  to  l>e  recovered  from  the  estate  on  a 
fraudulent  title  set  up  thereto;  that  the;  had 
sold  the  balance  of  the  lands  to  their  co-defend- 
ants for  a  grossly  inadequate  price;  that  they' 
bud  turned  over  all  the  personalty  of  tbe  estate, 
worth  $10,000,  to  their  oo-defendants;  and  that 
they  had  then  procured  themselves  to  be  dis- 
charged. The  petition  prayed  that  all  the  vari- 
ous sales  be  set  asidu;  that  petitioner  l>e  per- 
mitted to  recover  a  one-fourth  interest  in  the 
lands  or  their  proceeds;  and  that  the  adminis- 
trators l>e  compelled  to  aocount  for  the  rents  and 
profits  of  the  lands,  and  also  for  the  personal 
estate.  ELeVd^  that  the  petitioner  set  forth  a 
cause  of  action,  and  that  it  was  error  to  dismiss 
tlie  case  on  demurrer. 

Error  from  superior  court,  Wilkin- 
son county;  W.  F.  Jbnkins,  Judge. 

Action  by  Joel  T.  Dees  against  T.  M. 
Freeman  and  others.  Plaintiff's  petition 
was  dismltised  on  demurrer,  and  be  brings 
error.    Reversed. 

The  oCQcial  report  is  as  follows: 

Petition  to  Wilkinson  superior  court  for 
equitable  relief,  by  Dees  against  Lord, 
Hall,  Freeman,  and  Duggan,  alleging  as 
follows :  He  attained  bio  majority  in  1R88, 
and  is  the  only  son  of  Joel  Dees,  who  died 
intestate  on  the  30th  of  September,  1871, 
leaving  petitioner,  bis  mother,  Nancy  Dees, 
and  his  sisters,  LlEile  Dees  and  Mrs.  Fleet- 
wood, bis  heirs  at  law.  He  then  owned 
and  possessed  a  large  estate,  worth  f40.000 
or  other  large  sum,  consisting  in  lands, 
personalty,  notes,  choses  in  action,  mon- 
ey, etc.  His  widow,  Nancy  Dees,  took  for 
herself  and  petitioner  a  homestead  In  450 
acres  of  land  in  Wilkinson  county.  On 
October  5, 1871,  the  court  of  ordinary  of 
that  county  appointed  defendants  Free- 
man and  Duggan  temporary  adminlstra> 
tors  upon  said  estate,  and  at  the  Decem- 
ber term  of  that  court  they  were  appoint- 
ed and  qualified  as  permanent  administra- 
tors on  said  estate,  and  as  such  took 
possession  ol  the  whole  estate  of  their 
Intestate,  whose  debts  were  few,  and  not 
exceeding  $6,000.  Yet  tbe  administrators, 
having  only  to  deal  with  women  who 
were  unused  to  business,  and  petitioner, 
who  was  then  a  child  of  few  years,  con- 
spired to  convert  a  large  part  or  tbe  whole 
of  said  estate  to  tbeir personal  profit;  and 
though  the  personal  property,  money, 
and  clioses  In  action  were  nearly  sufficient 
to  pay  all  tbe  debts  of  the  intestate,  and 
there  was  no  necessity  to  sell  more  than 
a  small  part  (if  any)  of  the  real  estate,  yet 
they  began  systematically  to  mismanage 
said  estate  so  as  to  render  an  excuse  to 
get  an  order  to  sell  tbe  whole,  so  that 
they  and  their  confederates  (the  other  de- 
fendants) might  become  the  purchasers 
thereof  at  a  mere  song.  They  failed  and 
refused  to  collect  the  choses  in  action  due 
tbeir  Intestate,  and,  when  collected,  failed 
and  refused  to  pay  the  same  on  the  debts, 
allowed  judgment  to  be  obtained  against 
them  on  fictitious  claims,  and  especlall^r 
allowed  fictitious  titles  to  be  set  up  to 
certain  of  the  property  of  their  intestate, 
including  a  lot  in  Wilkinson  county,  wbicb 
is  well  worth  $8,000,  and  which  they  al- 
lowed to  be  recovered  through  their  fraud, 
negligence,  and  failure  to  properly  defend 
the  suit,— all  of  which  misteasunce  renders 
thorn  liable  to  petitioner.     Tbis  mlsfea- 
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lance  was  In  pursuance  of  the  conspiracy 
to  brinz  the  lands  to  sale;  and  at  the 
October  term,  1872,  they  applied  to  the 
ordinary  for  leave  to  sell  all  of  the  lands 
of  their  Intestate,  without  setting  out 
where  said  lands  were  situate  or  of  what 
they  consisted,  and  at  the  same  term  ob- 
tained an  order  of  sale.  For  the  above 
reasons  said  order  was  void,  and  no  title 

Eassed  thereunder.  Thereafter  defendants 
lOrd  and  Hall  represented  to  the  mother 
%nd  sisters  of  petitioner  that,  unless  they 
iold  their  interest  in  the  estate  to  some 
person  who  could  cope  with  the  adminis- 
trators, they  would  be  defrauded  out  of 
their  whole  Interest.  Lord  was  a  relative, 
and  he  and  Hall  were  near  neighbors 
and  the  chief  advisers,  the  persons  on 
wboro  his  mother  and  sisters  chiefly  relied 
to  advise  them  In  all  business  affairs:  and 
they,  having  Implicit  confidence  in  them. 
In  January,  1876,  being  frightened  by  said 
representations,  commissioned  them  to 
obtain  a  purchaser.  In  a  few  days  they 
returned,  and  reported  tbey  could  find  no 
one  to  buy  on  accoant  of  the  manner  in 
which  the  administrators  had  systematic- 
ally confused  matters  of  said  estate  so 
na  to  prevent  purchasers  from  knowing 
Its  affairs  and  condition,  but  that  they 
would  become  the  purchasers  of  all  the 
belrs  at  f  5,400,  which  they  admitted  was 
much  less  than  Its  true  value,  but,  owing 
to  the  way  the  administrators  bad  com- 
(tllcated  It,  was  all  they  could  offer.  His 
relatives,  being  much  alarmed  by  their 
representations,  agreed  to  sell  them  then 
and  there  all  the  claim  in  and  to  all  the  es- 
tate, except  the  homestead,  ac  said  price. 
A.t  the  same  time,  January  18, 1876,  said 
defendants,  in  pursuance  of  said  consplr- 
Bcy,  procured  Nancy  Dees,  who  claimed 
to  be  acting  as  petitioner's  natural  guard- 
Ian,  to  make  to  them  a  private  bargain 
ftnd  sale  of  all  his  Interest  In  said  estate  of 
his  father,  at  the  price  of  $1,800,  though 
this  Interest  was  well  worth  $20,000.  Im- 
mediately afterwards  Lord  and  Hull  had 
the  administrators  make  a  public  sale 
of  the  estate,  so  as  to  convey  the  legal  ti- 
tle in  them;  said  sale  being  fraudulent, 
and  Its  bole  pnrpoBe  being  to  carry  out 
Slid  private  sale.  The  property  sold  and 
bid  in  by  Lord  and  Hall  or  their  agents 
lor  the  sum  of  $5,200  was  well  worth  $20,- 
000,  "and  consiHted  of  the  following  lands, 
to-wit:  Nos.  222,  223,  224,  225.  228,  199,  125 
acres  of  lot  No.  229,  28  acres  of  No.  251,  In 
3d  district  of  Wilkinson  county;  Nos.  251, 
278,  279, 101  acres  of  No.  248,  In  2d  district 
of  said  county ;  No.  287,  and  147  acres  of 
No.  294,  In  2d  district  of  originally  Wil- 
kinson, now  LaurenH,  Co. ;  25  acres  No. 
4,  5tb  dist.  of  Pulaski  Co. :  40  acres  No.  047, 
of  Ist  dist.,  3d  sec. ;  40  acres  No.  216.  7th 
flist.,  2d  sec.;  4U  acres  No.  284,  26th  dist.. 
Id  sec.;  10  acres  No.  153, 11th  dist.,  1st  sec.; 
10  acres  No.  251,  3d  dist. .4th  sec., — in  orig- 
inally Cherokee  Co. "  Though  these  lands 
were  so  bid  In  by  Lord  and  Hall,  and  titles 
were  made  to  them,  yet  the  same,  or  the 
proceeds  thereof,  were  divided  between  all 
of  said  defendants.  The  remainder  of 
said  lands,  consisting  of  about  1,000  acres 
and  some  town  lots,  of  the  value  of  $3,000, 


were  sold  to  other  persons  unknown  for 
about  $1,000  to  cover  up  their  fraud.  The 
administrators  also  turned  over  to  Hall 
and  Lord  all  the  personalty,  choses  In  ac- 
tion, money,  etc.,  worth  about  $10,000. 
AH  this  was  done  to  so  cover  up  the 
property  that,  when  petitioner  came  of 
age,  he  would  not  be  able  to  discover  the 
fraudulent  dealings  and  obtain  bis  rights. 
Shortly  after  said  transaction,  the  admin- 
istrators, representing  that  they  fully  ad- 
ministered said  estate,  procured  letters  of 
dismission  from  their  trust.  Ail  of  said 
defendants  had  been  In  the  continuous  en- 
joyment of  said  property  or  Us  proceeds; 
and  they  are  still  In  possession  of  a  large 
part  of  said  lands,  which  are  worth  $3,000 
per  annum  as  rent.  All  said  transactioos, 
for  reasons  as  aforesaid,  were  fraudulent 
and  voidable.  Waiving  discovery,  the 
petitioner  prays  that  he  may  have  a  ver- 
dict and  decree  setting  aside  all  of  said 
sales,  and  the  titles  thereunder;  that  he 
may  recover  from  defendants  one-fourth 
of  all  the  lands  that  are  still  In  their  pus- 
sesslun,  or  have  not  been  sold  to  bona  Sde 
purchasers,  and  the  rents  or  profits  there- 
on from  the  time  defendants  have  had 
them ;  that  he  may  recover  his  Interest  to 
the  proceeds  of  those  sold  off,  with  inter- 
est on  the  sums  received,  and  the  profit 
thereon  while  enjoyed  by  defendants;  that 
defendants  be  required  to  account  for*all 
the  notes,  moneys,  choses  in  action,  and 
personal  property  belonging  to  the  estate 
of  Joel  Dees  that  went  or  ought  to  have 
gone  Into  their  hands  as  administrators, 
and  all  moneys,  choses  In  action,  and 
property  said  administrators  turned  over 
to  the  other  defendants;  and  that  he 
may  have  verdict,  judgment,  and  decree 
against  said  defendants  for  all  of  said 
sums,  with  Interest  thereon;  and  for  gen- 
eral relief.  The  defendants  demurred  on 
the  following  grounds:  (1)  "No  equity 
in  complainant's  bill;"  (2)  "Freeman  and 
Duggan,  as  administrators,  fully  admin- 
istered said  estate,  and  have  been  dis- 
charged from  the  same;"  (8)  "the  com- 
plainant was  represented  by  his  guardian 
at  all  times,  and  he  has  no  cause  of  com- 
plaint then."  They  demurred  also  on  the 
grounds  "that  the  land  sought  to  be  re 
covered  Is  not  specially  described  in  com- 
plainant's bill,"  and  because  "part  of  the 
lands  sought  to  be  named  lies  In  counties 
other  than  Wilkinson,  as  shown  by  the 
allegations  In  complainant's  bill,  and 
therefore  the  court  has  no  jurisdiction." 
The  demurrer  was  sustained,  and  the  case 
dismissed,  and  the  plaintiff  excepted.  He 
"specially  assigns  as  error— First,  that 
the  court  erred  In  not  specifying  on  which 
ground  of  the  demurrer  he  based  the  judg- 
ment dismissing  said  suit;  second/.  In  en- 
tering up  a  judgment  at  all  sustaining 
said  demurrer  and  dismissing  said  suit." 

Hardeman  &  Davis  and  Whitfield  &  Al- 
len, lor  plaintiff  in  error.  J.  H.  Hall,  for 
defendants  in  error. 

Per  Corum.  On  the  facts  alleged  in  the 
petition,  a  cause  of  action  was  set  forth, 
and  the  court  erred  in  dismissing  the  case 
on  demurrer.    Judgment  reversed. 
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Bbooue  t.  Davib. 
(Supreme  Court  of  Georgia.    July  18, 1881.)  . 

H0M«8T«AD— PkOPERTT  IN  WlJE'S  NaMB— RIGHTS 

ov  Hbk  Ckeditors. 

1.  Land  paid  for  with  homestead  land  Is 
homestead  property,  though  the  deed  be  taken  in 
the  name  of  the  wife  when  it  should  have  been 
taken  in  the  name  of  the  husband. 

2.  Possession  by  the  husbahd  with  the  wile, 
be  being  the  head  of  the  family,  is  presumptively 
his  possession;  and,  if  the  premises  occupied  be 
homestead  property,  the  creditor  of  the  wife  is 
chargeable  with  constructive  notice  of  its  home- 
stead character,  though  the  formal  pajier  title  bo 
In  the  wife. 

(Syllabns  2>v  the  Court.) 

Error  from  soperior  court,  Greene  coun» 
ty;  Sam'l  Lumpkim,  Jadge. 

Claim  by  I..  C.  Broome,  as  trostee  for 
biB  wife  and  children,  against  C.  A.  DaTla, 
to  set  aside  certain  property  as  a  home- 
stead. Judgment  tor  defendant.  Motion 
for  new  trial  by  claimant  denied,  and 
claimant  brings  error.    Reversed. 

The  following  Is  the  official  report: 

On  February  26,  1870,  a  homestead  was 
duly  set  apart,  under  the  constitution  of 
1S68,  to  L.  C.  Broome,  as  head  of  a  family, 
consisting  of  bis  wife  and  three  minor 
children.  The  homestead  consisted  of 
167  acres  of  land  In  Greene  county.  On 
July  19,  1870,  this  homestead  was  ex- 
changed, with  the  approval  of  the  ordi- 
nary, under  the  laws  then  in  force,  to  A.  B. 
Tappan,  for  a  tract  of  land  In  the  same 
county,  containing  128.6  acres,  and  the 
deed  from  Tappan  was  made  to  Mrs. 
Broome.  On  Febrnary  2,  1882,  she  exe- 
cnted  a  mi>rtgage  on  the  last-named  tract 
to  C.  A.  Davis,  Sr.,  to  secure  a  note  given 
by  her  on  February  2. 1882,  to  Davis,  due 
October  1, 1882.  At  the  time  of  the  ex- 
change mentioned  Broome  went  Into  pos- 
session  of  the  128.6  acres  as  trustee  of 
his  wife  and  minor  children,  and  has  re- 
mained In  possession  ever  since.  Mr. 
Broome  Is  still  living,  and  some  of  the 
children  are  still  minors.  At  the  time  of 
the  exchange  the  approval  of  the  ordinary 
was  indorsed  on  the  deed  to  the  167  acres. 
Davis  had  no  actual  notice  of  the  home* 
stead  in  the  128.6  acres,  outside  of  the  fact 
that  both  Broome  and  his  wife  lived  on 
the  place  of  128  acres;  and,  though  the 
approval  of  the  ordinary  allowing  the  ex- 
change was  Indorsed  on  the  deed  from 
Broome  to  Tappan,  Davis  had  no  knowl- 
edge of  this  fact.  The  mortgage  of  Davis 
was  regularly  foreclosed  and  levied  on  the 
128  acres,  and  the  same  was  claimed  by 
Broome  as  trustee  of  his  wife  and  minor 
children.  The  case  was  submitted  to  the 
presiding  Judge  for  trial  without  a  jury 
npon  the  above,  as  an  agreed  statement 
of  facts.  He  held  the  property  subject, 
and  claimant  moved  for  a  new  trial  on 
the  grounds  that  the  verdict  is  contrary 
to  law  and  evidence,  etc. 

Jas.  B.  Park,  for  plaintilT  in  error.  W. 
H.  Branch,  for  defendant  in  error. 

Blkcklet,  C.  J.  Before  the  translation  of 
our  Brother  L.UMPKIN  to  this  bench,  though 
bis  jndicial  accuracy  was  remarkable,  he 
shared  in  the  fallibility  which  Is  Inherent 
in  all  courts  except  those  of  last  resort. 
In  some  rare  Instances  be  committed  er- 


ror, and  the  very  last  of  his  errors  is  now 
before  ns  for  cornxtlon.  The  facts  of  the 
case  are  correctly  set  forth  in  the  report- 
er's statement. 

1.  It  is  settled  law  that  property  paJd 
for  In  full  with  otber  property  previously 
set  apart,  in  due  and  proper  manner,  un- 
der the  homestead  and  exemption  laws, 
takes  the  place  of  the  latter,  and  is  im- 

Sressed  with  the  homestead  character. 
Htchell  V.  Prater.  78  Ga.  767,  8  8.  E.  Rep, 
668;  Murray  v.  Sells,  53  Ga.257;  Cheney 
y.  Kodgers,  54  Ga.  168,  69  Ga.  861 ;  Morris 
v.  Tennent.56Ga.577;  Dod'l  v.  Thompson, 
63  Ga.  393.  This  is  true,  thoagh  the  con- 
veyance of  the  new  property  be  made  to 
the  wile,  (supra,  78  Ga.,  3  S.  E.  Rep.,  and 
53  Ga.;)  or  to  the  husband  and  wife,  (su- 
pra, 54  Ga. ;)  and  the  homestead  right  can 
be  asserted  against  a  purchaser  with  no- 
tice, (supra,  68  and  54  Ga.)  A  mortgagee 
stands  on  the  same  plune  with  a  pur- 
chaser.   Lane  v.  Partee,  41  Ga.  202. 

2.  Could  the  creditor  and  mortgagee  of 
the  wife,  his  rights  having  attached  while 
the  paper  title  to  the  land  In  controversy 
was  In  her,  stand  upon  that  title,  and 
claim  protection  as  a  mortgagee  without 
notice,  notwithstanding  the  husband  was 
at  the  same  time  in  actual  possession  of 
the  premises?  Possession  of  land  is  no- 
tice to  the  world  of  whatever  right  or  title 
the  occupant  has.  Cogan  v.  Christie,  48 
Ga.  585;  He  well  v.  Holland,  61  Ga.  608;  At- 
kins V.  Paul,  67  Ga.  97 ;  Finch  v.  Beal,  68 
Ga.  504;  Association  v.  Atlanta, 77 Ga. 496. 
In  this  state,  notwithstanding  his  reduced 
importance  as  a  domestic  factor,  the  hus- 
band is  still  the  head  of  bis  family,  and, 
though  his  wife  may  reside  with  him,  she 
does  not  thereby  divest  his  possession  of 
the  homestead,  and  make  the  possession 
her  own.  Presumptively  he  is  the  owner. 
Primrose  v.  Browning,  69  Ga.  69;  Neal  v. 
Perkerson,  61  Ga.  346;  City  of  Atlanta  ▼. 
Word,  78  Ga.  276.    While  for  most  pur- 

goses  this  presumption  would  be  rebutted 
y  the  mere  production  of  a  conveyance 
from  a  third  person  to  the  wife,  yet  this 
alone  should  not  excuse  a  stranger,  about 
to  give  her  credit  on  the  faitb  of  the  prem- 
ises, from  consulting  the  husband  touch- 
ing his  rights  as  the  actual  occupant.  His 
possession,  to  be  of  any  force  at  all  as  no- 
tice, must  be  treated  as  directing  inquiry 
to  be  made  of  himself,  and  not  as  a  sug- 
gestion to  go  to  his  wife  and  deal  witb 
tier  upon  what  she  might  say,  fortified  by 
documents  In  her  possession.  So  long  as  a 
man  clings  to  his  home  In  person,  he  has 
a  right  to  be  treated  by  strangers  as  the 
bead  of  the  family,  and  as  entitled  to  an 
swer  for  It  and  himself  touching  his  right 
to  be  there  and  remain.  If  the  true  title 
to  the  property  is  in  him,  though  the  ap- 
parent title  be  in  his  wife,  be  cannot  be 
driven  out  as  the  result  of  contracts  of 
sale  or  mortgage  made  by  her  without 
his  consent,  and  with  persons  who  have 
not  consulted  him.  Indeed,  he  would  be 
incapable  of  effectually  consenting  to  any 
sale  or  mortgage  of  homestead  property, 
except  with  the  approbation  of  the  proper 
Judicial  ofilcer.  Code,  S§  2025,  6212,  5218. 
The  Judgment  is  reversed. 

Lumpkin,  J.,  not  presiding. 
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«87  Ga.  734) 

Cbntral  Railroad  &  Banking  C!o.  t. 

Pickett  et  at. 
{Supreme  Court  of  Oeorvia.    Oct.  19, 1891.) 

▲oriom— ELBonoN— VsNua— LiABiuTT  o*  Cab- 
bibbs — Sbipmbht  ov  Livb-Btocx. 

1.  Wbere  a  declaration  againat  a  oomnum 
carrier  is  susceptible  of  being  construed  equally 
as  an  action  upon  contract  or  an  action  of  tort 
based  upon  an  alleged  violation  of  a  public  duty 
by  the  carrier,  ana  the  same  is  not  demurred  to, 
the  plaintiff  at  the  trial  may,  at  his  option,  elect 
to  tKat  It  as  either  species  of  action. 

8.  The  superior  court  of  the  county  in  which 
delivery  was  made  to  the  common  carrier,  and  in 
irbich  the  violation  of  the  carrier's  duty  com- 
menced, has  lurisdlotion  of  the  action,  although 
the  tort  may  have  been  only  partially  completed 
in  that  county,  and  its  full  completion  took  place 
in  another  county. 

8.  That  the  name  of  a  partnership  was  in- 
verted in  making  a  written  contract  will  not  de- 
feat an  action  brought  in  fant  against  the  carrier 
by  the  partnership  in  its  proper  name. 

4.  If  the  live-stock  delivered  to  the  carrier 
consisted  of  both  cattle  and  hogs,  it  is  not  a  mate- 
rial variance  that  they  are  described  in  the  writ- 
ten contract  as  one  car-load  of  cattle,  the  action 
being  treated  as  one  of  tort,  and  not  as  founded 
npon  the  oontraot 

6.  There  was  no  error  in  denying  a  nonsuit, 
nor  in  overruling  the  motion  for  a  new  trial. 
(SyUabiu  by  the  Court.) 

Error  from  superior  court,  Fulton  coun- 
ty;  Marshall  J.  Clarke,  .Tndge. 

Action  by  Pickett  &  Blair  against  the 
Central  Railroad  &  Banking  Company  ot 
Georgia.  Judgment  for  plaintitTs.  De- 
tendnnt  brings  error.    Affirmed. 

CalbouB,  King  &  Spalding  and  J.  T. 
Pendleton,  for  plaintiff  in  error.  E.  M. 
Mitcbell,  for  defendants  In  error. 

LuMPKi.N,  J.  1.  It  doea  not  clearly  ap- 
pear from  the  declaration  in  this  case 
whether  the  cause  of  action  intended  to 
be  set  forth  therein  was  founded  upon  an 
alleged  breach  ot  a  contract  between  the 
plaintiffs  and  defendant,  or  upon  an  aU 
leged  violation  of  a  public  duty  by  the  de- 
fendant 8U9  a  common  carrier.  In  this  re- 
spect the  declaration  is  at  least  ambigu- 
ous, and  Is  snsceptlble  of  being  construed 
411  an  action  of  either  kind.  Undoubtedly 
defendant  was  entitled  to  be  distinctly 
Informed  of  the  nature  ot  the  complaint 
made  against  it.  In  order  that  it  might 
have  a  fair  opportunity  to  make  its  de- 
tense:  but  it  neglected  taking  the  proper 
step  to  secure  this  Important  right  by 
failing  to  demur  to  the  declaration.  Had 
it  done  so,  the  court  below  would  either 
have  dismissed  the  cause  for  duplicity, 
or  required  the  plaintiffs  to  so  shape  their 
allegations  as  to  leave  no  doubt  of  the 
manner  in  which  they  sought  to  bold  de- 
fendant liable.  No  demurrer  having  been 
made,  and  the  declaration  containing 
enongh  to  make  it  good  either  as  an  ac* 
cion  upon  contract  or  upon  tort,  it  fol- 
lows, we  think,  that  plaintiffs  were  left 
tree  to  treat  it  as  they  deemed  proper. 
They  elected  to  proceed  with  the  action  as 
one  ot  tort,  and  our  rnllngs  In  this  case 
are  therefore  made  accordingly. 

2.  Under  section  8406  ot  the  Code,  rail- 
road companies  are  liable  to  be  sued  tor 
injuries  to  pension  or  property  in  any 
eonntr  In  which  the  cause  of  action  orig- 
faated.     It  appears  unmistakably  from 


the  evidence  In  this  case  that  the  fnjnry 
to  plaintiffs'  stock  began  In  Fnltnn  coun- 
ty, before  the  train  npon  which  they  were 
loaded  left  the  city  ot  Atlanta;  and  it  is 
more  than  probable  this  injnry  materially 
contrlbnted  to,  if  it  did  not  aetnally 
canse,  the  further  damage  to  the  stock 
which  occurred  during  the  journey.  It 
does  not  appear  in  what  county  or  conn- 
ties  these  further  injuries  to  thestock  took 
Slace;  but,  as  the  perpetration  of  the  tort 
egan  in  Fulton  county,  it  seems  entirely 
consistent  both  with  law  and  common 
Justice  that  tbe  action  may  be  maintained 
in  that  coonty,  although  the  tort  may  not 
have  been  fully  completed  before  the  train 
had  passed  its  limits.  Unquestionably 
plaintiffs  can  sue  in  Fulton  coanty  for  any 
injury  to  their  property  actually  occa- 
sioned therein,  and  this  they  might  do  in 
each  county  through  which  tbe  train 
passed  tor  injuries  in  such  county  sus- 
tained; but  what  wonld  be  the  sense  or  pro- 
priety ot  thus  cutting  up  Into  several  ac- 
tions a  cause  ur  causes  ot  complaint  which 
might  as  weQ  be  Indaded  In  one.  even  it 
plaintiffs  could  know  and  prove  what  inju- 
ry or  injuries  their  property  sustained  at 
particular  points  along  the  Journey,  and  in 
what  county  or  connties  these  points  wer» 
located  ?  As  so  doing  would  be  exceedingly 
difficult,  it  not  altogether  impossible,  we 
see  no  reason  why  plaintiffs  should  be 
subjected  to  such  unnecessary  hardships, 
especially  as  It  could  reeult  In  no  fair  or 
proper  advantage  to  defendant.  Treat- 
ing the  action  as  one  for  a  tort,  we  may 
safely  say,  under  the  tacts  ot  this  case.  It 
originated,  and  was  properly  brought,  in 
Fulton  county. 

5.  The  firm  ot  Pickett  &  Blatr  shipped 
over  defendant's  road  tbe  stock  tbat  were 
injured,  and  made  a  written  contract  with 
detendantconceming  this  shipment.  This 
contract  was  signed,  "Blair  ft  Pickett." 
but  there  is  no  donbt  that  the  same  firm 
shipped  the  stock  and  made  the  contract 
It  requires  no  argument  to  show  that  the 
inversion  ot  the  name  and  style  ot  the- 
firm  is  entirely  Immaterial,  especially  when 
it  appears,  as  has  been  shown,  that  tbe  ac- 
tion proceeded  as  one  for  a  tort. 

4.  For  the  reason  last  stated.  It  la 
equally  clear  tbat,  although  tbe  stock  de- 
livered to  the  carrier  consisted  of  both 
cattle  and  hogs.  It  was  Immaterial  that 
they  were  described  in  the  written  con- 
tract above  referred  to  as  one  car-load  ot 
cattle. 

6.  No  railroad  company  can  lawfully 
contract  against  liability  for  Injories 
caused  by  its  own  negligence,  and  defend- 
ant did  not  attempt  to  do  so  in  this  case. 
Tbat  it  was  n^llgent  was  proved  beyond 
doubt,  and  the  recovery  by  plaintiffs  was 
both  lawful  and  Just.  Notwithstanding 
the  stipulation  in  the  written  contract 
that  "  the  owner  or  person  in  charge  ot 
stock  shall  give  notice  In  writing  ot  bis 
claim  thereof  to  some  officer  ot  said  Oen- 
tral  Railroad  or  connections,  or  Its  near- 
est station  agent,  before  said  stock  Is  re- 
moved from  the  place  otdeslinutlun  above 
mentioned,  or  from  the  place  ot  delivery 
ot  the  same,  and  before  such  stock  Is 
mingled  with  other  btock,''the  plain titli. 
under  the  facts  presented,  even  It  thay  baa 
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BQPd  upon  the  written  contract,  would 
still  be  entitled  to  recover,  because  the 
stock  never  reacbed  Sayannab,  the  place 
of  deetlnatloD  cuntemplated  by  the  con- 
tract,  and  the  defendant  bad  actual 
knowledge  ol  the  Injury  from  the  very  be- 
ginning of  the  Journey ;  and,  further,  the 
car  containing  the  stock  was  side-tracked, 
and  the  animals  taken  therefrom,  in  Ma- 
con, with  defendant's  express  consent, 
thus  rendering  the  notice,  etc.,  mentioned 
In  the  contract  unnecessary.  The  non- 
suit was  properly  refused,  and  the  motion 
lor  a  new  trial  rightly  denied.  Judgment 
affirmed. 


(88  Qa.  t) 
Atlanta  &  W.  P.  E.  Co.  v.  Holcombb. 

(Supreme  Court  of  OenrgUi.  Oct  19, 1891.) 
Bbst  add  Bccoicdaxt  BviDBSoa— Cdstom— In- 

BTBUCnONS. 

L  Where  the  employe  whose  business  it  wa» 
to  place  a  stool  used  for  the  purpose  of  assisting 
lady  passengers  to  enter  the  train  was  not  pro- 
duced or  accounted  for,  there  was  no  error  in  re- 
jecting evidence  that  itwas  the  eastern  and  habit 
of  the  company  to  have  the  stool  in  its  proper 
place  up  to  the  time  of  the  starting  of  the  train, 
there  being  positive  evidence  in  behalf  of  the 

ftiaintiS  that  it  was  oat  of  place  when  he  was  In- 
nred,  and  only  negative  evidence  to  thecontraiy 
n  behalf  of  the  defendant. 

a.  It  not  appearing  tliat  the  witness  who 
wonld  ordinarily  know  the  fact  in  question,  and 
who  was  one  of  the  employes  of  the  company  at 
the  time  the  cause  of  action  arose,  was  Inacces- 
sible, or  that  the  defendant  was  ready  to  pro- 
duce him,  there  was  no  error  in  calling  attention 
to  his  absence  or  non-production  in  charging  the 
lory  as  a  fact  to  be  considered  by  them  in  con- 
nection with  the  case. 

i.  There  was  no  error  in  denying  a  new  trial. 
(SyUabua  by  the  Court.) 

Error  from  superior  conrt,  Fulton  coun- 
ty; Mabbball  J.  Clarke.  Judge. 

Action  by  S.  ti.  Uolcombe  against  the 
Atlanta  &  West  Point  Railroad  Company 
for  personal  Injuries.  Judgment  for  plain- 
tlB.    Defendant  brings  error.    AfiBrmed. 

Calhonn,  King  &  Spalding  and  J.  T. 
Pendleton,  for  plaintiff  in  error.  S.  N. 
Connally  and  Cox  &  Reed,  for  defendant 
In  error. 

Lumpkin,  J.  1.  The  main  qnestlun  In 
tbls  case  is  not  whether  the  railroad  com- 
pany bad  a  custom  and  bablt  of  keeping 
at  its  proper  place,  up  to  the  time  a  train 
was  ready  to  leave  the  depot,  a  stool  used 
for  assisting  lady  passengers  to  enter  the 
train,  but  whether,  on  tbe  occasion  when 
the  plalntlO  below  was  injured,  tbe  stool 
caoTCd  the  injury  by  being  In  the  wrong 
place.  It  appears  from  the  evidence  tbat 
the  proper  use  of  such  a  stool  would  re- 
4]nire  its  being  kept  on  the  ground  or  floor 
at  the  foot  of  the  steps  of  the  car  until  the 
train  was  about  to  depart ;  and  the  fact 
that  such  use  was  generally  made  of  It 
would  be  almost,  it  not  quite,  as  apparent 
from  tbeother  circumstances  in  proof  as  il 
defendant's  witness  bad  been  permitted  to 
«wear  tbe  company  did  have  such  a  cus- 
tom. Testimony,  therefore,  to  the  effect 
tbat  It  was  tbe  custom  and  habit  of  de- 
fendant's servants  to  take  up  the  stool 
jnst  as  the  train  was  ready  to  pull  nut  of 
the  depot,  and  not  10  minutes  before, 
would,  of  itself,  be  of  but  little  probative 


value  npon  the  real  qnestton  at  Issue 
Doubtless  the  jury  understood,  without 
aucb  testimony,  what  was  usually  tbe 
company's  habit  as  to  this  stoql;  and  the 
chief  tbing  for  their  determination  was, 
not  tbe  existence  or  non-existence  of  such 
a  habit,  but  whether  or  not  tbe  stool  was 
where  it  ought  to  be  when  the  plaJntlD 
was  hurt.  If  the  servant  of  the  company 
whose  duty  It  was  to  look  after  this  stool 
had  been  sworn  as  a  witness,  and  had  tes- 
tified that  when  tbe  plaintiff  fell  the  stool 
was  where  it  should  be,  we  think  it  would 
have  been  proper  to  allow  him  to  strength  • 
en  his  testimony  by  stating,  if  he  could, 
that  he  knew  tbe  stool  was  in  its  proper 
place  on  this  partlcnlar  occasion  because 
it  was  Ills  invariable  habit  and  custom  to 
keep  it  where  It  belonged,  and  not  to  take 
it  up  till  the  train  was  about  to  start. 
No  such  witness  was  offered,  and  defend- 
ant's witnesses,  who  swore  concerning  tbe 
location  of  tbe  stool,  did  not  positively 
say  it  was  not  on  the  platform  between 
the  cars.  Their  testimony  was,  at  best, 
only  negative  on  this  point,  while  the  tes- 
timony for  plaintiff  was  positive  that  the 
stool  was  on  such  platform,  and  that 
he  tell  over  It.  We  tblnk  that,  while 
a  witness  may  testify  to  tbe  existence  of  a 
custom  or  habit  concerning  wbtcb  be  has 
personal  knowledge,  and  with  which  be 
had  personal  connection,  by  way  of 
strengthening  his  statement  tbat  this  cus- 
tom or  habit  was  observed  on  a  particu- 
lar occasion,  lt~ would  not  be  proper,  as  a 
general  rule,  to  admit  Independent  testi- 
mony as  to  what  was  or  was  not  the 
babit  of  a  person  or  corporation  with  ref- 
erence to  a  given  subject.  See  Hardeman 
7.  English,  79  Qa.  887,  6  S.  E.  Hep.  70.  and 
Mayfleld  t.  Railroad  Co.,  (Oa.)  13  S.  E. 
Bep.  459.  These  authorities  and  the  cases 
therein  dted  not  only  sustain  the  above 
view,  but  an  examination  of  them  will 
show  that  a  manifest  distinction  exists 
between  customs  which,  by  reason  of  their 
generfil  operation,  have  the  force  and  effect 
*A  law.  and  tbe  mere  habit  of  one  Individ- 
nal  or  corporation.  Of  course,  a  custom 
BO  well  known  and  recognised  within  tbe 
sphere  of  its  operation  as  to  become  a 
part  of  the  law  of  contracts  or  other 
transactions  made  in  a  particular  locality 
may  be  proved  by  witnesses  familiar  with 
the  existence  of  tbe  same;  but  the  rule  Is 
different  in  reference  to  the  partlcnlar  way 
or  manner  In  which  a  single  corporation 
or  person  transacts  a  speeiflc  kind  of  busi- 
ness. With  reference  to  the  latter,  we 
have  above  stated  to  what  extent  proof 
should  be  allowed. 

2.  In  view  of  tbe  repeated  rulings  of  this 
court,  we  see  no  reason  why  tbcre^  should 
be  any  impropriety  in  the  court's  calling 
the  attention  of  the  Jury  to  the  absence  or 
non-production  of  a  witness  who  ought 
to  have  special  knowledge  concerning  tbe 
particular  fact  under  Investigation.  It 
appears  by  an  affidavit  attached  to  the 
motion  for  a  new  trial  that  tbe  witness 
who  ought  to  have  known  about  tbe  loca- 
tion of  this  stool  at  the  time  of  tbe  injury 
bad  been  subpcenaed  by  both  sides,  and 
was  actually  in  court;  but,  this  fact  not 
being  known  to  the  court,  its  charge  on 
this  subject  was  proi>erly  given.    The  de- 
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tendant  coald  easily,  during  the  trial,  bave 
informed  the  court  ol  the  presence  o(  the 
wltnesB;  and,  if  this  bad  been  done,  the 
charge  complained  of  would  doubtleus 
have  been  omitted. 

8.  The  Jury  found  from  the  testimony 
that  the  stool  was  in  an  improper  place, 
and  was  the  occasion  of  the  injury.  The 
evidence  sustaining  such  finding  was  am- 
ple, and  we  will  not,  therefore,  interfere 
with  the  discretion  of  the  court  below  in 
refusing  a  new  trial.    Judgment  afiSrmed. 

(87  Qa.  497)  

Gresham  t.  Equitable  Life  &  Aca 
Ins.  Co. 

(Supreme  Court  of  Oeorgia.  July  18, 1891.) 
AociDEKT  Inscbanob— Mdtoal  Cohbat. 
If  both  parties  engage  willingly  in  a  per- 
sonal renooonter,  U  is  a  mutual  combat  or  fight, 
and  deatti  resulting  tbere/rom  is  not  included  in 
a  policy  of  accident  insurance  which  excepts 
from  the  risk  death  or  injury  which  may  hare 
been  caused  by  fighting.  It  malces  no  difference, 
in  such  case^  whether  the  slayer  was  sane  or  in- 
sane. 

(SyUabiu  by  the  Court) 

Error  from  superior  court,  Fulton  coun- 
ty; Marshall  J.  Clarkk,  Judge. 

Action  by  Mattle  E.  Gresham  against 
the  Equitable  Life  &  Accident  Insurance 
Company  to  recover  on  an  Insurance  pol- 
icy. Nonsnlt  granted.  Plaintiff  brings 
error.    AflBrmed. 

J.  D.  Cunniagbam,  J.  A.  Austin,  and 
Broyles  &  Sods,  for  plaintiff  in  error.  Can- 
dler &  Thomson,  for  defendant  in  error, 

Bleckley,  C.  J.  The  policy  covered 
bodily  injuries  Inflicted  by  external,  vio- 
lent, and  accidental  means.  It  excepted, 
however,  various  classes  of  accidental  in- 
juries which  might  be  embraced  in  these 
general  terras, — among  tbem.thosecaused 
by  dueling,  fighting,  wrestling,  etc.,  and 
those  happening  in  consequence  of  volun- 
tary exposure  to  unnecessary  danger,  haz- 
ard, or  perilous  adventure,  or  while  en- 
gaged in,  or  in  consequence  of,  any  unlaw- 
ful act,  and  all  injuries,  the  result  of  de- 
sign, either  on  the  part  of  the  claimant  or 
any  other  person.  It  may  beconceded  that 
the  homicide  was  accidental,  within  the 
meaning  of  the  policy, as  such  policies  have 
generally  been  construed  by  the  courts. 
Kipley  T.  Railway  Co., 2  Bigelow, Ins.  Cas. 
738;  Hutchcralt's  Ex'r  v.  Insurance  Co.,  87 
Ky.  800,8  S.  W.  Rep.  570,  Thelan  v.  In- 
surance Co.,  38  Mo.  App.  640 ;  Ricbards  v. 
Insurance  Co.,  (Cal.,  May,  1891.)  28  Pac. 
Rep.  762;  Supreme  Council  v.  GnrriguB,  104 
Ind.  133,  3  N.  E.  Rep.  818;  notes  to  Paul 
V.  Intiurance  Co.,  8  Amer.  St.  Rep.  763; 
Bliss,  Ins.  §§  896,397:  5  La wson.  Rights. 
Rem.  &  Pr.  §  2140  et  seq. ;  1  Amer.  &  Eng. 
Enc.  Law,  87  et  seq.;  7  Amer.  Law  Rev. 
S85;  same  article,  8  Alb.  Law  J.  85.  It 
may  be  conceded  also  that,  though  the 
killing  was  manifestly  willful  on  the  part 
of  the  slayer,  it  was  open  to  question 
whether  It  was  the  result  of  design, — that 
is,  of  rational  design, — inasmuch  as  there 
was  some  evidence  tending  to  show  that 
the  slayer  might  have  been  insane.  It  may 
likewise  be  conceded  that,  had  the  case 
turned  alone  on  the  question  whether  at 
the  time  the  Insured  was  shot  be  was  en- 


gaged In  an  unlawful  act,  there  was  some 
evidence  for  consideration  by  the  Jury. 
The  evidence  as  a  whole  might  warrant  a 
negative  finding  on  tbis  point,  according 
to  some  of  the  authorities,  though  not  so, 
perhaps,  according  to  the  spirit  of  others. 
Clutf  V.  Insurance  Co.,  13  Allen.  308;  Brad- 
ley v.  Insurance  Co.,  45  N.  Y.  422;  Harper 
V.  Insurance  Co.,  19  Mo.  506;  Insurance  Co. 
V.  Seaver,  19  Wall.  5.32 ;  Bloom  v.  Insur- 
ance Co.,  97  Ind.  478.  But,  If  the  view  we 
entertain  of  the  law  is  correct,  the  matter 
on  which  after  close  study  there  could  be 
no  two  opinions,  no  reasonable  doubt  in 
impartial  and  Intelligent  minds,  is  that 
the  injury  which  resulted  in  death  was 
caused  by  fighting.  Shooting  caused  the 
Injury,  and  fighting  caused  the  shooting. 
Tlie  cause  of  ttie  cause  was  the  real  cause 
nf  the  event.  Fighting  may  cause  death 
by  causing  a  contemporaneous  act  which 
causes  death.  In  such  case,  the  first  causal 
agency  Is  not  too  remote.  Ihough  the  event 
be  related  to  it  only  in  the  second  degree 
of  lineal  descent.  It  is  not  every  tigbt, 
however,  in  or  from  which  a  mortal  In- 
jury might  be  received  by  the  Insured, 
which  could  be  regarded  as  the  cause  of 
the  Injury  or  of  death  resulting  therefrom. 
A  faultless  and  unwilling  conflict  by  th« 
insured — one  which  he  neither  provoked 
nor  invited,  one  which  ho  did  not  accept 
when  formally  or  informally  tendered,  one 
In  whlcb  he  was  forced  to  engage  for  self- 
defense  alone,  and  from  which  be  with- 
drew, or  endeavored  In  good  faith  to 
withdraw,  when  his  defense  was  accom- 
plished— ought  not  to,  and  would  not,  be 
treated  as  a  causative  fight  on  bis  part, 
within  the  meaning  and  Intent  of  the  poli- 
cy, but  would  be  regarded  as  right  and 
proper  resistance  toaggressive  orotfensive 
violence.  To  protect  his  life  from  destruc- 
tion or  his  person  from  injury  might  be  as 
much  a  matter  of  duty  to  tbe  insurance 
company  as  of  Interest  to  himself.  Means 
of  resistance  which  it  would  be  reasonable 
for  him  to  employ  for  his  own  safety,  he 
could  not  be  excused  for  neglecting,  it  an 
efficient  use  of  them  were  shown  to  be 
within  his  power.  It  would  be  no  objec- 
tion to  their  use  that  they  involved  "fight- 
ing back"  in  order  to  repel  the  violence  of 
an  assailant.  The  stipulation  agalnstlla- 
bility  for  Injuries  caused  by  fighting  refers 
to  voluntary  fighting  by  the  insured,  or 
involuntary  fighting  brought  on  wholly 
or  partially  by  his  fault  or  temerity,— 
fighting  for  whlcb  he  is  partly  responsible, 
either  as  a  volunteer  or  as  a  rash  speaker 
or  wrong-doer.  'It  could  not  be  the  pur- 
pose of  the  stipulation  to  cut  off  the  right 
of  self-defense  by  the  use  of  force,— the 
right  to  repel  violence  with  violence  of  like 
nature.  The  exercise  of  tbis  right  might 
be  mutually  beneficial  to  both  of  the  con- 
tracting parties,  and  that  either  of  them 
had  any  purpose  to  restrict  a  fair  and  rea- 
sonable exercise  of  it  is  in  tbe  highest  de- 
gree improbable. 

In  order  to  attribute  to  the  insured  any- 
thing caused  by  the  fight,  he  must  have 
some  voluntary  agency  in  causing  the  flght 
itself.  If  he  bad  such  agency,  it  by  im- 
proper speech  or  voluntary  conduct  he 
was  a  material  factor  in  bringing  on  the 
fight,  he  was,  as  between  hlms^  or  bis 
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wife  and  the  Insurance  company,  charge- 
able with  the  consequences.  If  the  fight 
was  the  cause  of  tlie  mortal  injury,  and  he 
was  the  cause  of  the  fight,  whether  In 
whole  or  in  part,  he  was,  to  that  extent, 
the  cause  of  his  own  death.  It  he  begat 
the  fight,  and  the  fight  begat  the  shoot- 
ing, and  the  shooting  begat  the  injury,  be 
bore  an  ancestral  relation  to  the  last  off- 
spring  as  well  as  to  the  first.  At  all 
events,  being  father  to  the  fight,  neither 
be  nor  his  wife,  under  the  terms  of  this 
policy,  could  profit  by  the  fight  or  by 
what  it  brought  forth.  That,  according 
to  the  evidence  in  this  case,  there  was  a 
fight,  admits  of  no  possible  question. 
There  was  hostile  contact,  physical  collis- 
ion, an  attempt  by  each  combatant  to 
hurt  the  other;  blows  were  given  by  one, 
which  took  effect;  strokes  were  made 
by  the  other,  which  missed  their  aim. 
The  origin  of  the  fight  Is  equally  manifest. 
It  was  not  born  of  the  passion  of  one  of 
the  parties,  but  of  a  conjunction  of  the 
passions  of  both.  It  proceeded  from  an 
altercation  in  which  each  party  used  rash 
and  insulting  language;  language  calcu- 
lated to  excite  anger  and  provoke  confilct. 
Both  being  in  the  same  room,  but  some 
distance — say  20  feet— apart,  the  other 
party  spoke  abusively  of  secret  societies 
and  their  members,  referring  to  them  in 
general  terms:  no  particular  society  or 
member  (so  far  as  appears)  being  men- 
tioned. This  speech  was  made  in  the 
bearing  of  the  insured  and  several  others, 
hut  was  not  addressed  to  blm.  Some  of 
the  others,  who  were  nearer  to  the  speak- 
er, remonstrated  with  him  upon  the  im- 
propriety of  his  animadversions.  Shortly 
afterwards,  as  the  speaker  was  passing  by 
the  insured  on  his  way  out,  thelatter,  with- 
out ritiing  from  his  seat,  said  to  him  mild- 
ly, in  a  tone  of  mortified  resentment:  "I 
heard  all  yon  said  about  secret  societies ; 
that  no  gentleman  would  belong  to  a 
secret  society. "  The  other  answered: 
"Yes,  I  said  it;  and,  by  G— d,  it  Is  true. 
Do  you  want  to  take  it  up?"  The  Insured 
replied,  "T^ell,  it's  a  lie,  "or  "a  damned 
He;"addlug,  "Yes.  I  do."  Then  followed 
a  blow  from  one  of  tbem,  probably  the 
former,  and  the  latter  "tumbled  off  his 
seat, "  possibly  as  the  result  of  receiving 
the  blow.  They  backed  towards  one  of 
the  entrances  to  the  room,  several  feet, 
and  the  insured  was  stricken  by  his  antag- 
onist several  times  with  a  small  walking 
cane,  which  was  broken  over  his  should- 
ers. The  insured  struck  back  with  his 
hands  without  effect,  several  of  his  blows 
missing  their  aim.  Then,  while  the  other 
maintained  his  position  close  to  where  the 
fight  took  place,  the  insured  moved  back 
10  or  12  feet  to  the  seat  which  he  had  oc- 
cupied, and  looked  for  and  inquired  after 
his  hat,  which  had  fallen  or  been  knocked 
from  his  head.  The  other  combatant, 
without  changing  his  position,  then  drew 
a  pistol,  and  fired  the  fatal  shot.  Before 
anything  above  referred  to  was  said  or 
done,  the  parties  were  aware  of  each  oth- 
er's presence  in  theroom;  they hadspuken 
together  in  a  friendly  way,  each  calling 
the  other  by  his  first,  or  Christian,  name. 
In  substance,  this  is  the  whole  story  of 
the  quarrel,  the  fight,  and  the  homicide, 
v.l38.B.no.31— 48 


as  told  t>y  the  testimony.  The  first  insult 
came  from  the  siayer,  attended  with  a 
challenge  to  fight.  Thequcstlon,  "Do  you 
want  to  take  it  up?"  propounded  in  an- 
ger, does  not,  according  to  the  common 
understanding  of  it  in  Georgia,  Import  a 
proposal  to  debate  or  discuss,  but  a  chal- 
lenge to  the  arbitrament  of  force,  or  a 
trial  of  the  iHsue  by  the  personal  prowess 
of  the  disputants.  It  is  the  end,  not  the 
beginning,  of  argument.  It  is  no  less 
significant  of  defiance  than  was  the  cere- 
mony of  throwing  down  the  glove  as  a 
preliminary  to  trial  by  battle.  The  insult 
was  returned  by  the  insured  by  respond- 
ing in  wordsotfoul  opprobrium, — words  so 
irritating  that  gentlemen  rarely  address 
them  to  their  equals,  except  when  they  in- 
tend to  back  tbem  with  their  courage; 
and,  to  make  the  intent  clear  in  this  in- 
stance, the  challenge  was  accepted  in  the 
superadded  phrase, "Yes,  I  do."  Instantly 
active  hostllitiei)  commenced,  each  party 
having  thus  declared  his  willingness  to 
champion  bis  8id»  of  the  trivial  and  need- 
less  quarrel.  Had  not  both  of  them  acted 
with  hot-headed  rashness  in  passing  in- 
sults, there  would  have  been  no  fight. 
Had  the  insured  squarely  objected  to  fight- 
ing, and  tried  to  keep  out  of  it,  th^re  is  no 
reason  to  suppose  he  would  have  failed  of 
success.  Instead  of  so  doing,  he  provoked 
his  adversary  by  giving'  him  the  He,  most 
probably  with  a  profane  prefix  to  the  of- 
fensive imputation ;  and,  instead  of  pursu- 
ing a  pacific  policy,  be  accepted  what  he 
must  have  understood  as  a  challenge  to 
fight.  No  doubt  he  was  under  the  influ- 
ence of  strong  passion,  but  this  is  no  ex- 
cuse for  him  In  the  present  litigation.  The 
fighting  was  in  a  public  place,— that  is,  a 
place  to  which  a  portion  of  the  public  ha- 
bitually resorted.  It  was  in  a  room  occu- 
pied and  used  as  a  saloon  and  restaurant, 
in  the  city  of  Atlanta.  The  fight,  merely 
as  such,  was  a  Joint  offense,  and  would  t>e 
classified,  under  our  Code,  as  an  affray. 
Code,  §  4516.  This  is  true,  notwithstand- 
ing tbeevidencelndicatesnnneofthe  blows 
dealt  by  the  insured  took  effect,  and  that 
the  first  blow,  as  well  as  all  others  which 
reached  their  object,  came  from  his  antag- 
onist. In  so  far  as  the  constituents  of  a 
fight  are  concerned,  the  consent  of  both 
parties  makes  the  consequent  violence  of 
either  chargeable  to  both.  "We  think  the  ' 
judge  was  in  error  in  saying  there  must 
be  mutual  blows  to  constitute  a  mutual 
combat.  There  must  be  a  mutual  intent 
to  fight.  But  we  think,  if  this  exists,  and 
but  one  blow  be  stricken,  that  the  mutual 
combat  exists,  even  though  the  first  blow 
kills  or  disables  one  of  the  parties.  "  Tate 
V.  State,  46  Ga.  157, 108,  (McCay.  J.)  To 
the  like  effect  is  a  dictum  by  Chief  Justice 
Peahso.n,  of  North  Carolina,  who  says: 
"Is  It  necessary  that  both  parties  should 
give  and  take  blows,  or  Is  it  sufficient  that 
both  parties  should  voluntarily  put  their 
bodies  in  a  position  to  give  and  take 
blows,  and  with  that  intent?  To  illus- 
trate: Suppose  Rippyhad  not  been  killed. 
Upon  an  indictment  for  an  aflray,  would 
he  not  have  been  convicted?  Two  men 
go  out  to  fight.  (Jne  Is  knocked  down  on 
the  'first  pass,'  and  that  is  the  end  of  it. 
Are  they  not  both  guilty  of  an  affray?-" 
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that  Is.  'a  fight  by  mutual  oonBent.'" 
State  V.  Gladden,  78  N.  C.  155.  We  are  no 
leuB  certain  that  the  tight  was  a  mutnal 
combat,  In  the  legal  sense,  than  if  it  bad 
been  po  found  by  the  verdict  of  a  jury  un- 
der a  full  and  proper  charge  from  the  pre- 
siding judge;  and  the  palpable  truth  that 
fighting  caused  the  shooting,  and  there- 
fore the  injury,  needs  confirmation  by  ver- 
dict just  as  little.  The  evidence  is  all  one 
way;  but  one  rational  inference  is  possi- 
ble. The  shooting  is  accounted  for  easily 
and  naturally  by  ascribing  it  to  the  dght. 
This  is  the  proper  explanation  of  it, 
whether  it  be  regarded  as  a  part  of  the 
fight  proper  or  as  a  sequel  to  it. ,  It  was 
certainly  eml>raced  within  the  rea  gestse  of 
the  combat.  It  toolc  place  on  the  same 
Htage  and  within  the  atmosphere  of  the 
antecedent  performance.  The  homicide 
(ould  well  be  treatrd  as  the  culmination 
of  the  final  scene, — the  catastrophe  of  the 
drama.  At  the  very  least  It  was  a  bloody 
epilogue,  and  not  an  independent  after- 
piece. Nor  is  it  material  that  it  was  not 
down  on  the  bill,  but  was  wholly  unex- 
pected by  one  or  both  of  the  actors.  Bare- 
ly, If  ever,  can  the  incidents  or  the  result 
of  a  personal  encounter  be  foreseen.  A 
deadly 'weapon  may  make  Its  appearance 
at  the  last  moment,  and  a  homicide  be  the 
result,  although  the  fight  intended  and  be- 
gun was  one  with  "fist  and  scull"  only. 
To  fight  at  all  is  dangerous.  When  the 
combative  passions  are  aroused  and  get  a 
taste  of  gratification,  what  momentum 
they  will  acquire,  and  to  what  extremes  it 
will  carry  them  in  their  lusf  for  more,  is 
always  uncertain.  Even  friendly  wrest- 
ling is  a  door  by  which  anger  and  a  mor- 
tal wound  may  come  in.  Knowing  the 
hazards  attendant  on  physical  competition 
and  contention,  this  insurance  company 
declined  to  assume  the  risk  of  accidental 
injury  or  death  caused  by  fighting  or 
wrestling.  The  insured  might  fight  if  he 
pleased,  but  be  was  not  allowed  to  in- 
dulge his  combative  propensities  at  the 
expense  of  the  company ;  that  kind  of  in- 
dnlgence  was  to  be  at  his  own  risk.  Not 
that  the  company  might  not  have  borne 
the  risk  for  him  if  it  bad  chosen  to  do  so. 
In  the  languageof  Judge  ScoTT,in  Harper 
T.  Insurance  Co..  19  Mo.  609,  supra:  "Un- 
less it  is  otherwise  stipulated,  the  Insurer 
takes  the  subject  Insured,  with  his  fiesb 
and  blood  and  passions.  The  dangers  to 
which  the  lives  of  men  are  exposed  from 
sudden  ebullitioos  of  feeling  are  a  lawful 
matter  of  insurance. "  But  in  the  policy  be- 
fore us  the  company  bad  "otherwise  stlp- 
nlated."  By  so  doing  it  has  narrowed  the 
range  of  the  policy  over  the  emotions  so 
as  to  shut  out  all  those  of  a  pugnacious 
character.  If  both  combatants  contribut- 
ed to  bring  on  the  fight,  their  relative 
blame  or  guilt  has  nothing  to  do  with  the 
relation  of  cause  and  effect  between  it  and 
the  homicide.  Nor  is  it  of  any  moment  to 
consider  whether  the  offense  committed  in 
the  end  was  murder  or  manslaughter. 
With  or  without  malice,  in  the  technical 
sense  of  criminal  law,  the  homicide  was 
caused  by  the  fight,  as  causa titin  is  under- 
stood and  regarded  in  thelaw  of  contracts. 
The  fight  occasioned  it,  for  the  fight  pro- 
duced the  shooting  as  a  direct  and  immedi- 


ate consequence.  Who  candonbt  tbattbe 
shooting  grew  out  of  the  fight, — sprang 
from  It  directly  and  Immediately?  Had 
there  been  no  fight,  there  would  have  been 
no  shooting  and  no  killing.  It  was  the  fight 
that  excited  the  homicidal  impulse,  gener- 
ated the  desire  and  the  purpose  to  kill. 
There  was  nothing  else  to  do  it.  Even  it 
the  slayer  was  insane,  or  subject  to  taoml- 
cidal  mania,  the  mania  alone  was  harm- 
less; it  required  the  superadded  excite- 
ment of  the  fight  to  render  it  destructive. 
Had  the  Insured  abstained  from  provok- 
ing the  fight  or  accepting  a  challenge,  had 
be  contributed  nothing  towards  bringing 
on  a  useless  combat,  there  is  no  probabil- 
ity whatever  that  be  would  have  been 
slain.  And  be  could  no  more  provoke  a 
crazy  man,  or  accept  bis  challenge,  at 
the  expense  of  theinsurancecompany ,  than 
be  could  so  deal  with  a  sane  man  at  the 
company's  expense.  Indeed,  it  would  t>e 
more  hazardous  to  engage  in  an  affray 
with  a  madman  than  with  a  rational  be- 
ing; and  any  reason  for  protecting  the 
company  against  the  consequences  of  the 
less  dangerous  fighting  will  apply  with 
Increased  force  to  the  more  dangerous. 
Injuries  caused  by  rash  or  needless  fight- 
ing with  any  description  of  combatant 
are  excluded  from  the  scope  of  the  policy. 
The  nonsuit  was  properly  awarded,  and 
we  have  stated  our  reasons  very  fully  tor 
so  deciding.    Jndgment  affirmed. 


(88  Va.  «7) 

SBT.T.mw'  Ex'b  v.  Beko  et  oL 

(Supretne  Cowrt  oj  .dppeote  oj  Virginia.    Nov. 
6,  1891.) 

Wills— CoHBTHncTjoN—NATUEs  at  Estxtb— Ap- 
peal—.Turisdictiok. 

1.  Testator  gave  his  wife  all  bis  jiroperty, 
both  real  and  personal,  "until"  their  youngest 
child  should  reach  the  age  of  17  years,  bis  wife 
to  board,  clothe,  and  educate  all  the  children  un- 
til that  time;  and  further  provided  that,  "when 
the  younger  child  becomes  17  years  of  age,  I  will 
and  bequeath  to  my  wife  the  one-thli^  of  my 
estate,  Dolh  real  and  personal;  the  remainder  to 
my  children  equally."  field,  that  each  child 
took  a  vested  interest,  which,  on  his  death  be- 
fore the  youngest  child  reached  the  age  of  17, 
passed  to  his  personal  representatives. 

8.  In  a  suit  to  administer  the  estate  of  a 
deceased  remainder-man  under  a  will,  leaving 
real  property,  the  object  of  which  is  to  subject 
his  interest  to  a  deed  of  trust  given  thereon  by 
him,  the  question  being  whether  such  remainder- 
man, who  died  before  the  time  provided  for  the 
payment  of  his  interest,  took  a  vested  or  contin- 
gent estate,  the  controversy  concerns  the  title  to 
land,  and  the  supreme  court  of  appeals,  under 
Code  Va.  %  3455,  baa  jnrisdiotion,  though  the 
amount  secured  by  the  deed  of  trust,  and  sought 
to  be  collected,  is  less  than  tSOO. 

Appeal  from  clrcnlt  court,  Rockingham 
county. 

Bill  by  Jacob  S.  Sellers,  as  executor  of 
Reuben  Sellers,  for  the  administration  of 
the  eHtate  of  Patrick  H.  Reed,  deceased,  a 
beneficiary  under  the  will  of  Gideon  B.  Reed, 
deceased.  The  will  provided :  "I  will  and 
bequeath  to  my  wife,  Mildred  Reed,  all  my 
property,  both  real  and  personal,  until  the 
yonngest  of  our  children  shall  arrive  at 
the  age  of  17  years,  she  to  board,  clotbe, 
and  educate  all  of  our  children  until  that 
time.  •  •  •  When  the  younger  child 
becomes  17  years  of  age.  I  will  and  be> 
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qneatb  to  my  wife,  Mildred  Keed,  tbe  one- 
third  of  my  estate,  both  real  and  person- 
al; the  remainder  to  my  children  equally." 
Patrick  H.  Reed,  one  of  tbe  adnlt  children, 
gave  a  deed  of  trost  on  his  interest,  and 
died  before  tbe  younsest  child  reached  tbe 
age  of  17  years,  and  the  question  arose 
whether  he  toolc  a  vested  interest  under 
tbe  will,  which  went  to  his  personal  repre- 
sentative, or  a  contingent  interest,  wblcb 
lapsed  at  bis  death.  The  court  held  tbat 
he  took  a  contingent  interest,  and  so  de- 
creed .  J  acob  S.  Sellers,  trustee  in  tbe  deed 
of  trust,  and  executor  of  tbe  beneficiary 
therein,  appeals.    Reversed. 

Slpe  A  Uarrta.  for  appellant.  John  E. 
Roller  and  StrayerA  Ltggett,  for  appellees. 

Lewis,  P.  Whether  a  legacy  which  is 
dlrv>cted  to  be  paid  at  a  future  time  Is 
vested  or  contingent  depends  on  tbe  mean- 
ing of  tbe  testator  (to  be  gathered  from 
the  whole  will)  to  annex  tbe  time  to  tbe 
payment  or  possession  only,  or  to  tbe  gift 
itself.  In  tbe  former  case  the  legacy  vests 
immediately;  inthelatter  it  is  contingent. 
The  rules  upon  this  sobject  were  fully 
stated  in  Major  v.  Major,  S2  Qrat.  819, and 
need  not  be  here  repeated  at  large.  Ac- 
cording to  those  rules,  the  word  "when," 
like  "at."  "if,"  "provided,"  etc.,  in  a  test- 
amentary gift  of  personalty,  is  a  word  of 
condition,  denoting,  unless  qualified  by 
the  context,  the  time  when  the  gift  is  to 
take  eHect  in  substance;  so  tbat,  if  the 
legatee  cile  before  the  period  specified,  the 
legacy  is  lapsed.  Hence,  while  a  legacy 
payable  to  the  legatee  at  21,  or  any  other 
age,  is  vested, — i.  e.,  debltum  in  pr»aenti, 
Bolvendum  in  futaro, — a  legacy  to  one. 
generally,  at  21  or  when  be  attains  21,  Is 
contingent.  But  to  tbe  latter  rule  there 
are  some  exceptions,  one  of  wbicb  is  that 
If  tbe  intermediate  interest  is  given  to  tbe 
legatee,  or  is  directed  to  be  applied  for  bis 
benefit,  the  legacy  is  prim»  facie  vested, 
this  circnrastance  being  considered  as  an 
Indication  of  the  testator's  intention  tbat 
tbe  legatee  shall  have  tbe  principal  at  all 
events.    1  Rop. Leg.  572 ;  Hoatb  v.  Hoatb, 

2  Brown,  Ch.  4;  Fonereau  v.  Fonereau, 

3  Atk.  615;  Hanson  v.  Graham,  6  Vcs.  289; 
Cropley  v.  Cooper,  19  Wall.  167. 

These  rnles  as  to  legacies,  however, 
wblcb  were  borrowed  from  the  civil  law. 
do  not  altogether  apply  to  devises  of  real- 
ty ;  and  in  a  case,  like  the  present,  of  a 
mixed  gilt  of  realty  and  personalty,  tbe 
rules  relating  to  devises  control.  Colii«)r'8 
Will,  40  Mo.  287;  Raney  v.  Heatb,2  Pat.  & 
H.  207.  In  both  classes  of  cases  tbe  rule 
is  observed  that  the  law  favors  the  vest- 
ing of  estates,  as  also  tbe  rule  that  the  in- 
tention of  the  testator  will  prevail  over 
merely  technical  words  or  expressions. 
Tbe  courts,  however,  lean  even  more 
strongly  in  favor  of  tbe  vesting  of  devises 
than  of  legacies.  The  former  are  always 
held  to  be  vested,  except  estates  in  the 
devise  of  which  a  condition  precedent  is  so 
clearly  expressed  that  to  treat  tbero  as 
vested  would  be  to  decide  In  direct  oppo 
sition  to  the  intention  of  the  testator. 
Hence  words  of  seeming  condition,  as 
"when,"  "upon, "etc.,  are,  If  possible,  held 
to  have  only  tbe  effect  of  postponing  tbe 
right  of  possession.    And  even  though  the 


devise  be  clearly  conditional,  yet  the  con- 
dition will  be  construed,  it  possible,  as  a 
condition  subsequent,  so  as  to  confer  an 
immediately  vested  estate,  subject  to  be 
divested  on  the  happening  of  the  contin- 
gency. Hawk,  Wills,  223,  237;  2  Minor. 
Tnst.  857.  Boraston's  Case,  8  Coke,  19,  is 
an  instance  of  the  first  sort.  There  the 
devise  was  to  A.  and  B.  for  the  term  of 
eight  years,  with  remainder  to  tbe  testa- 
tor's executors  until  such  time  as  H.  B. 
should  arrive  at  21  years,  and,  when  be 
should  come  of  age,  then  to  him  in  fee. 
H.  B.  died  under  age,  and  It  was  contend- 
ed that  the  remainder  did  not  vest  in  him, 
because  be  did  not  live  to  attain  21  years. 
But  It  was  determined  otherwise;  that 
is,  tbat  tbe  world  "when"  in  the  devise 
upplied  only  to  the  time  of -enjoyment,  and 
not  to  tbe  vesting  of  tbe  estate.  This, 
and  other  like  cases,  were  followed  by 
Lord  Mansfibld  in  Goodtltle  v.  Whitby, 
1  Burrows,  228.  That  was  a  devise  to 
trustees  to  lay  out  tbe  rents  and  profits 
of  the  devised  premises  tor  tbe  mainte- 
nance and  education  of  the  testator's  two 
nephews  during  their  minor!  ties,  and  when 
and  as  they  should  respectively  attain  the 
age  of  21,  then  to  them  equally.  Lord 
Mansfield,  in  delivering  judgment,  said 
he  would  lay  down  two  rules,  which  were 
these,  vis. :  (1)  That  wherever  the  whole 
property  Is  devised,  with  a  particular  In- 
terest given  oat  of  It,  it  operates,  by  way 
of  exception,  out  of  the  absolute  property; 
and  (2)  that  where  an  absolute  property 
is  given,  and  a  particular  interest  given  in 
tbe  mean  time,  as  until,  or  when,  the  de- 
visee shall  come  of  age,  then  to  him.  tbat 
that  does  not  operate  as  a  condition  pre- 
cedent, but  ns  a  description  of  tbe  time 
when  the  remainder-man  is  to  take  in  pos- 
session. Accordingly,  he  held  that  the 
devise  to  the  trustees  was  only  an  excep- 
tion out  of  tbe  absolute  property  given  to 
the  nephews,  and  that  they  took  vested 
interests  at  tbe  testator's  death.  This 
was  so  plain,  he  said,  that  it  would  be  a 
shame  to  cite  cases  upon  it.  In  Doe  v. 
Lea,  8  Terra  R.  41.  tbe  devise  was  to  trus- 
tees, and  wben  M.  L.  should  attain  the 
age  of  24,  then  to  him,  etc.  The  devisee 
died  under  24,  and  it  was  contended  In 
that  dase,  also,  tbat  the  word  "when"  op- 
erated as  a  condition  precedent.  But  the 
whole  court  were  of  opinion  that  it  did 
not,  Lord  Kenton  remarking  that  tbe 
question  bad  been  settled  everslnce  Boras- 
ton's  Case:  and  the  subsequent  cases  to. 
the  same  effect  are  very  numerous. 

In  the  light  of  these  principles,  when 
applied  to  tbe  will  before  us,  the  case  is 
free  from  difficulty.  Here  the  testator 
devises  tbe  whole  property,  real  and  per- 
sonal, to  bis  wife,  charged  with  a  trust 
for  the  benefit  of  all  the  children,  until  the 
youngest  child  shall  attain  the  age  of  17 
years.  He  then,  in  effect,  directs  that, 
upon  the  happening  of  that  event,  the  ab- 
solute property  shall  go,  one-third  to  the 
wife,  and  the  rest  to  the  children  equally. 
His  purpose  evidently  was  to  provide  a 
home  and  support  for  tbe  family  until 
snch  time  as.  in  his  judgment,  a  division 
of  the  estate  would  be  expedient,  which 
time  be  specifies.  There  is  nothing  in  the 
will  to  show  that  he  Intended  to  give  any- 
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thios  contingently.  All  the  children— cer- 
tainly  In  respect  to  the  ulterior  estate — 
are  put  upon  a  footing  of  exact  equality, 
nor  is  there  anything  indlcatiug  an  inten- 
tion to  disinherit  the  offspring  of  any  of 
them  in  any  event.  Yet  such  would  be 
the  conHpquence  of  sustaining  the  appel- 
lees' view,  If  anyone  of  the  children  should 
marry  and  die,  leaving  issue,  before  the 
determination  of  the  trust-estate.  This 
consideration  had  weight  with  Lord 
Mansfield  in  Ooodtitle  v.  Whitby,  where 
he  said:  "Here,  upon  the  reason  of  the 
thing,  the  infant  is  the  object  of  the  testa- 
tor's bounty,  and  the  testator  does  not 
mean  to  deprive  him  of  it  in  any  event. 
Now,  suppose  this  object  of  the  testator's 
bounty  marries  and  dies  before  his  age  of 
twenty-one,  leaving  children,  could  the 
testator  intend,  in  such  event,  to  dialnber^ 
it  him  ?    Certainly  he  could  not. " 

The  appellees  rely  upon  the  third  sen- 
tence in  the  first  clause  of  the  will,  which 
is  in  these  words:  "When  the  younger 
child  becomes  seventeen  years  of  atre,  I 
will  and  bequeath  to  my  wife,  Mildred 
Beed,  the  one-third  of  my  estate,  both  real 
and  personal;  the  remainder  to  my  chil- 
dren equally."  Particular  stress  is  laid 
npun  the  first  word,  "when,"  in  the  sen- 
tence, as  importing  a  condition  precedent; 
and  the  repetition  of  the  words,  "  I  will 
and  bequeath,"  it  is  contended,  virtually 
amounts  to  "a  new  devise."  But  the  sen- 
tence mnst  be  construed  in  connection 
with  what  Immediately  precedes  it,  and, 
so  construing  It,  it  is  merely  descriptive 
of  the  event  upon  the  happening  of  which 
the  particular  (or  trust)  estate  is  to  deter- 
mine, and  the  absolute  estate  is  to  take 
effect  in  possession.  This  construction 
is  in  harmony  no  less  with  what  seems  to 
us  the  apparent  intention  of  the  testator 
than  the  established  rule  of  construction 
In  such  cases.  "Where  a  testator  creates 
a  particular  estate,"  says  Jarman  In 
stating  the  rule,  "and  then  goes  on  to  dis- 
pose of  the  ulterior  Interest,  expressly  in 
an  event  which  will  determine  the  prior 
estate,  the  words  descriptive  of  such 
event,  occurring  In  the  latter  devise,  will 
be  construed  as  referring  merely  to  the 
period  of  the  determination  of  the  pos- 
session or  enjoyment  under  the  prioY  gift, 
and  not  as  designed  to  postpone  the  vest- 
ing." 2  Jarm.  Wills.  (5th  Amer.  Kd.)  c. 
26.  This  is  but  stating  in  slightly  differ- 
ent language  the  rule  laid  down  by  Lord 
Mansfield  in  Ooodtitle  v.  Whitby,  and 
which  has  since  been  the  universally  ac- 
cepted canon  of  construction.  The  case 
of  Major  v.  Major,  32  Grat.  819,  wherein 
the  word  "when"  was  construed  as  a 
word  of  condition,  is  not  in  point,  because 
that  was  not  only,  In  eflect,  a  gift  of  per- 
sonalty, as  the  will  directed  the  real  es- 
tate to  be  converted  into  money,  (Croplev 
V.  Cooper.  19  Wall.  167.)  but  the  context 
showed  that  the  word  was  annexed  to 
the  substance  of  the  gift,  which  rendered 
the  gift  contingent.  We  h<ild,  therefore, 
that  Patrick  H.  Reed  took  a  vested  inter- 
est in  the  estate,  real  and  personal,  at  the 
testator's  death,  which,  at  his  death, 
passed  to  his  representatives. 

The  only  other  question  in  the  case  is 
one  of  jurisdiction.    The  appellant's  debt 


being  less  than  $500,  the  appellees  contend 
that  the  case  is  not  within  the  jurisdiction 
of  this  court.  But  this  position  is  unten- 
able, because  the  question  being  whether 
Patrick  H.  Reed,  the  grantor  in  the  deed 
of  trust,  took  an  Immediate  vested,  de- 
scendible Interest  under  the  testator's  will, 
the  controversy  concerns  the  title  to  land, 
which  gives  this  court  jurisdiction,  inde- 
pendently of  the  amount  of  thedebt  secured 
in  the  deed.  Code,  §  3455;  Pannlll  v.  Coles, 
81  Va.  380.  The  decree  will  therefore  be 
reversed,  and  an  order  entered  here  in  con- 
formity with  this  opinion. 


(8S  Va.  384) 

Obbrdorfeb  et  al.  ▼.  Mbtbb  et  ah 
(Supreme  Court  of  Appeals  of  Virginia.    Nov. 

6,  1891.) 

Feaudtobnt  Convbtanobs  —  RiQHTS  o»  Cbbdit. 
ORS — Enowlbdob  of  Fhaud. 
A  deed  of  trust,  Kiven  to  secare  creditors 
of  the  grantor,  wbo  act  in  good  taith,  and  with- 
out notice  either  to  them  or  tbe  trustee  that  the 
goods  conveyed  by  the  deed  were  obtained  by  the 
grantor  by  &aud,  will  not  be  set  aside  at  the  suit 
of  the  creditors  from  whom  the  goods  were  so 
obtained. 

Appeal  from  hustings  court ofStaanton. 

Bill  by  Meyer,  Beinhardt  &  Co.  against 
M.  B.  Oberdorfer  and  others  for  an  injunc- 
tion and  the  appointment  of  a  receiver, 
and  to  set  aside  as  fraudulent  a  deed  of 
trust  given  by  said  Oberdorfer  to  secure 
certain  debts  specified  therein.  Among 
the  goods  covered  by  the  deed  of  trust 
were  some  which  Oberdorfer  had  a  short 
time  before  obtained  from  complainants 
on  credit,  by  false  and  fraudulent  repre- 
sentations. A  commissioner,  to  whom 
the  cause  was  referred,  reported  that  the 
deed  of  trust  was  valid,  and  the  debts 
therein  secured  bona,  tide.  The  court, 
however,  on  complainants'  exception  to 
the  commissioners'  report,  held  the  deed 
of  trust  invalid.  Defendants  appeal.  Re- 
versed. 

A.  C.  Gordon,  for  appellants.  A.  C.  Brax- 
ton and  Goo.  M.  Cocbran,  for  appellees. 

Lewis,  P.  It  is  clear  from  the  evidence 
that  the  complainants'  goods  were  ob- 
tained by  fraud,  as  charged  in  the  bill; 
and,  if  this  were  a  contest  between  them 
and  the  fraudulent  buyer  alone,  their  right 
to  reclaim  the  goods  would  be  unquestion- 
able. But,  unfortunately  for  them,  rights 
of  third  persons  have  intervened,  which 
presents  a  very  different  case ;  for  the  doc- 
trine is  now  established,  both  in  England 
and  Virginia,  that  a  sale  of  goods,  al- 
though the  owner  has  been  fraudulently 
induced  to  make  it,  passes  the  title  to 
the  vendee.  The  contract,  however,  in 
such  a  case  is  voidable,  at  the  election  of 
the  vendor,  as  against  the  vendee,  but 
not  a  subsequent  bona  Sde  purchaser  for 
value;  that  is  to  say,  the  vendor,  on  dis- 
covery of  the  fraud,  may  disaffirm  the  con- 
tract, and  reclaim  the  goods,  provided 
they  have  not  passed  into  the  hands  of  a 
bona  Ode  purcliaser.  The  latter,  buying, 
as  he  does,  without  notice  of  the  fraud,  is 
protected  on  the  principle  that  when  one 
of  two  innocent  persons  must  suBer  by 
the  fraud  of  a  third  the  loss  shall  fall  on 
him  who  has  enabled  such  third  person 
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to  do  the  wrong.  1  Ben].  Sales,  (6th  Amer. 
Ed.)  §  648;  WUlianiB  v.  Given,  6  Grat.  268; 
Wlckham  v.  Martin,  13  Grat.  427;  Steam- 
ship Co.  V.  Bnrckhardt,  31  Grat.  664;  Don- 
aldRon  V.  Farwell,  9a  U.  S.  631.  The  caee 
ut  Wlckham  v.  Martin  19  mnch  like  the 
present.  There  an  inaolvent  merchant, 
fraudulently  roisrepreseutlughla pecuniary 
condition,  purchased  goods,  not  Intend- 
ing to  pay  for  them,  and  afterwards  con- 
veyed them  in  trust  for  the  benefit  of  cred- 
itors, the  trustee  and  beneficiaries  in  the 
deed  having  no  notice  of  the  frand.  This 
court  decided  tliat  the  trustee,  as  an  inno- 
cent purchaser,  took  an  indefeasible  title, 
which  entitled  him  to  recover  the  value  of 
the  goods  in  an  action  of  trover  against 
the  original  vendors,  who,  after  the  date 
of  the  deed,  had  obtained  possession  of 
the  goods.  This  principle  is  decisive  here, 
for  there  is  no  proof,  nor  is  it  even 
charged,  that  the  trustee  or  beneficiaries 
in  the  deed  had  notice  of  the  fraud  by 
which  the  purchase  of  the  goods  was  ef- 
fected ;  nor  is  it  proved  that  they  were 
privy  to  or  colluded  with  the  gran- 
tor in  accomplishing  a  fraud.  If  in  fact 
there  was  any  such  design  on  .bis  part 
when  the  deed  was  executed.  So  that  the 
case  is  not  within  the  condemnation  of  the 
statute  of  fraudulent  conveyances,  which 
enacts  expressly  that  nothing  therein  shall 
affect  the  title  of  a  purchaser  for  valuable 
consideration  unless  it  appear  that  he  had 
notice  of  the  fraudulent  intent  of  bis  im- 
mediate grantor,  or  of  the  fraud  render- 
ing  void  the  title  of  such  grantor.  Code, 
§  2458;  2  Minor,  Inst.  602;  Paul  v.  Baugh, 
85  Va.  955,  9  S.  £.  Rep.  829;  .Tones  v.  Chris- 
tian, 86  Va.  1017, 11  S.  £.  Rep.  984.  It  is 
troe  the  deed  was  drawn  by  Craig,  the 
trustee  therein,  and  after,  as  counsel  of 
the  grantor,  he  had  made  an  examination 
into  his  affairs;  but  nothing,  for  aught 
the  record  shows,  was  disclosed  by  that 
examination  sufflcient  to  charge  him  with 
notice  ol  any  fraudulent  intent,  if  any 
such  existed.  He  soon  discovered,  as  he 
testifies,  that  the  grantor  was,  and  for 
some  time  bad  been,  insolvent;  but  that 
circumstance  was  in  Itself  no  bar  to  a 
valid  assignment,  with  preferences  as  be- 
tween creditors.  He  also  knew,  when  he 
drew  the  deed,  that  the  remnant  of  the 
goods  whicb  had  shortly  before  been 
purchased  from  the  complainants  was  em- 
braced in  the  assignment,  and  that  the 
Koods  had  not  been  paid  for.  Bat  that 
circumstance  does  not  vitiate  the  deed, 
especially  as  he  knew  nothing  of  the  cir- 
cumstances under  which  the  goods  had 
been  purchased.  Nor  was  there  anything 
to  justly  awaken  suspicion,  or  to  put  a 
reasonably  prudent  roan  on  further  in- 
quiry as  to  the  bona,  Sdes  of  the  debts  due 
the  grantor's  father  and  brother.in-law, 
respectively,  and  which  were  put  in  a  pre- 
ferred class.  In  fact,  they  have  since  b»>en 
reported  by  the  commissioner  as  Z^onaflcfe, 
and  the  question  has  not  as  yet  been 
passed  on  by  the  lower  court.  The  trus- 
tee, moreover,  testifies  that  the  grantor 
was  averse  to  making  an  assignment;  that 
be  tried,  but  without  success,  t«>  borrow 
money  with  which  to  tide  over  bis  embar- 
rassment; and  that  be  consented  to  make 
an  assignment  only  after  his  real  situa- 


tion had  been  fully  explained  to  bim.  He 
says  further  that,  the  season  being  late, 
cold,  and  wet,  he  (the  grantor)  was  dis- 
appointed In  making  sales  sufficient  to 
meet  bis  obligations,  which  were  then 
about  to  tall  due,  tor  goods  purchased  the 
previous  year,  and  that  be  advised  him 
that,  unless  an  assignment  was  made,  bis 
friends  who  had  loaned  him  money  would 
be  "left  out  In  the  cold, "and  that  he 
ought  to  protect  them  In  preference  to 
other  creditors.  Pursuant  to  this  advice, 
be  says,  the  assignment  was  made.  In 
short,  we  are  of  opinion  that  the  alleged 
invalidity  of  the  deed  is  not  established  by 
the  evidence,  and  that,  to  this  extent,  the 
decree  mast  be  reversed. 


(87  Qa.  4M) 

Cbntrai.  Railroad  &  Banking  Co.  v. 

COBTIS. 

Cdbtis  v.  Central.  Railroad  &  Bane- 
iNQ  Co. 

(;^preme  Court  of  Oeorgia.   July  8, 1891.) 

FiLINO    BBIBT    0»    BVIDEKCB  —  COSTINTJANOB  — 

Nbvlt-Disoovkkzo  Evn>E:«OK— IsnrBT  at  Rail- 

BOAO  ObOSBING. 

1.  The  court  has  power  to  pass  an  order  dor- 
ing  term  allowing  until  the  hearing  of  the  motion 
to  file  the  brief  of  evidence;  and  If  the  hearing 
by  subseqnent  order  be  regularly  continued  from 
one  time  in  vacation  to  another,  the  case  having 
In  term  been  set  down  for  hearing  in  vacation, 
the  Judge  may  approve  and  allow  the  brief  of 
evidence  to  be  filed  at  or  before  the  hearing, 
though  he  may  not  be  absolutely  l>ound  to  do  so. 
But  quare.  Where  tne  act  of  1889  is  applicable 
and  insisted  upon,  must  not  all  briefs  of  evidence 
be  filed  within  80  days  after  the  trial  I 

8.  There  was  no  abuse  of  discretion  In  deny- 
ing a  continuance  on  account  of  the  discovery  of 
evidence  pending  the  trial,  it  not  appearing  then 
or  after nrards,  otherwise  than  by  hearsay,  that 
the  newly-discovered  witness  could  or  would 
testify  to  any  material  fact  whatever,  the  party 
or  bis  counsel  not  having  had  any  personal  com- 
munication with  him. 

8.  It  is  discretionary  with  the  court  to  reopen 
a  case  for  the  re-ezamination  of  a  witness. 

4.  It  is  negligence  per  se  for  a  railroad  com- 
pany, in  violation  of  a  valid  municiual  ordinance, 
to  obstruct  with  standing  cars  or  locomotives  a 
public  street  or  space  in  actual  daily  use  by  the 
public;  and  that  the  municipality  may  have  ac- 
quiesced passively  in  violations  of  the  ordi- 
nance will  not  excuse  such  negligence. 

6.  The  various  rulings  complained  of  in  other 
grounds  of  the  motion  are  not  cause  for  a  new 
trial. 
(SyllaJius  by  the  Court.) 

Cross-errors  from  superior  court,  Hous- 
ton county ;  A.  L.  Miller,  Judge. 

C.  M.  Curtis  sued  the  Central  Railroad  ft 
Banking  Company  of  Georgia  tor  damages 
for  personal  injuries.  Judgment  for  plain- 
tiff. Both  parties  excepted,  and  brought 
error.    Affirmed. 

Tne  following  is  the  official  report* 

Curtis  brought  his  action  for  damages 
for  personal  injuries  against  the  railroad 
company,  alleging,  in  brief:  He  was 
traveling  along  a  public  street  in  the  town 
of  Ft.  Valley,  driving  a  burse  hitched  to 
his  buggy  or  cart  and  leading  another 
horse,  and  as  he  neared  the  public  cross- 
ing where  the  railway  crossed  the  street, 
it  being  the  principal  crossing  in  the  town, 
and  in  the  business  part  thereof,  a  train 
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of  cars  waa  standing  completely  obstrnct- 
ing  tbe  croBBing,  which  compelled  hira  to 
stop  and  wait;  that  while  ho  waiting  the 
train  was  divided,  the  engine  moving 
from  the  train,  leaving  a  car  towards  the 
left  of  tbe  street,  near  to  and  jnst  missing 
tbeusnal  wagon  route,  and  extending  into 
the  street,  the  engine  moving  just  to  the 
right  of  the  wagon-wa.v,  but  stopping  in 
the  street,  leaving  only  a  narrow  way  for 
vebicies  to  pass  through,  and  obstructing 
much  of  tbe  street,  in  violation  of  the 
town  ordinances,  which  made  it  unlawful 
for  any  train,  engine,  or  cars  to  obstruct 
any  Rtreet  fur  longer  than  five  minutes; 
that  this  obstruction  was  maintained  for 
more  than  ten  minutes,  which  petitioner 
knew :  that  seeing  this  way  open,  and  not 
knowing  when  the  locomotive  or  car 
would  be  moved,  and  having  waited,  and 
knowing  from  tbe  nature  of  his  horses, 
which  were  of  ordinary  gentleness,  that 
he  could  safely  pass  between  the  car  and 
the  locomotive,  he  began  to  drive  along 
the  highway  across  the  crossing,  and  when 
be  had  reached  the  track,  and  was  be- 
tween the  car  and  the  locomotive,  the 
employes  of  defendant,  without  using  all 
ordinary  and  reasonable  care  and  dili- 
gence, suddenly,  and  without  warning,  let 
ofl  steum  from  tbe  locomotive,  (which 
was  standing  with  tbe  pilot  towards  tbe 
opening,)  and  it  began  puffing,  which,  to- 
gether with  the  close  proximity  of  the  lo- 
comotive and  car,  frightened  his  horses, 
causing  one  or  both  of  them  to  rear  and 
plunge,  and  the  led  horse  became  en- 
tangled in  the  vehicle,  and  from  the  fright 
and  unmanageableness  of  his  horses,  from 
which  be  was  then  and  there  thrown  and 
injured, etc.  No  plea  of  defendant  appears 
in  tbe  record.  The  jury  found  for  the 
plaintiff,  and  during  tbe  term  ^t  which 
the  verdict  was  rendered  defendant  moved 
for  a  new  trial  on  various  grounds.  The 
judge  presiding  passed  an  order  that 
plaintiff  or  his  counsel  show  cause,  during 
the  term  or  as  soon  as  counsel  could  be 
beard,  why  the  motion  should  not  be 
granted,  and  that  defendant  have  until 
•  the  hearing  to  perfect  and  amend  the  mo- 
tion by  adding  other  grounds  if  It  desired, 
and  that  defendant  have  until  the  hearing 
to  make  out  and  perfect  brief  of  evidence 
in  the  case.  Afterwards,  during  the  same 
term,  the  defendant  applied  for  and  ob- 
tained an  order  from  the  judge  then  pre- 
siding (a  different  judge  from  the  judge  be- 
fore whom  the  case  was  tried)  that.  It  ap- 
pearing that  the  motion  could  not  be 
heard  during  the  term.  It  was  ordered 
that  it  be  continued  to  November  15th,  to 
be  then  heard  before  him  ;  that  plaintiff  or 
his  counsel  show  cause  before  him  on  that 
date  why  tbe  new  trial  should  not  be 
granted,  and  in  the  mean  time  this  order 
to  operate  as  a  snpersedens.  On  Novem- 
ber 15th,  at  chambers,  the  hearing  of  the 
cause  was  continued  until  November  22d, 
by  order  of  the  judge,  and  it  was  ordered 
that  movant  have  until  that  time  to  com- 
plete and  perfect  the  motion  for  new  trial 
and  brief  of  evidence,  and  to  give  notice  of 
this  liettring  to  counsel  for  defendant.  It 
was  recited  in  this  order  that  the  brief  of 
evidence  and  motion  for  new  trial  bad 
been  already   prepared    and  pat  in  tbe 


hands  of  the  judge  who  presided  in  the 
cause  for  approval,  and  that  this  contin- 
uance was  made  becaose  of  inability  Of 
counsel  for  defendant  to  be  present  on 
account  of  engagements  in  otuer  courts. 
The  hearing  was  again  continued  from 
the  22d  of  Novemt>er  until  tbe  6th  day  of 
December,  and  in  the  order  of  conttna- 
ance  it  was  ordered  that  tbe  movant  have 
until  the  5th  day  of  December  to  perfect 
the  motion  and  brief  of  evidence.  On  tbe 
6th  of  December  it  was  again  continned 
to  the  20tb  of  December,  and  it  was  or> 
dered  that  the  parties  have  until  that 
time  to  agree  on  or  perfect  the  motion 
and  brief  of  evidence.  On  Decemt>er  20th 
the  hearing  wns  again  continued  to  the 
3d  day  of  J  anuary,  1891.  Tlie  brief  of  evi- 
dence was  agreed  to  by  counsel  on  No- 
vember 19,  1890,  and  wns  approved,  at 
chambers,  December  20, 1890,  and  ordered 
filed  in  the  clerk's  office  as  the  brief  of  evi- 
dence. Allofthe  above  continuances  were 
made  at  chambers,  except  tbe  first  men- 
tioned. The  continuances,  except  the  first 
named,  were  by  consent  of  connsel,  coun- 
sel for  Curtis  reserving  the  right  to  take 
exceptions  to  any  defects  In  tbe  proceed- 
ings. When  the  motion  came  on  to  be 
heard  on  January  8d,  counsel  for  Curtis 
moved  to  dismiss  It.  on  the  ground  that 
the  order  continuing  tbe  cnuse  to  a  hear- 
ing in  vacation  had  never  been  agreed  to 
by  Cnrtls  or  his  counsel,  nor  had  they  been 
served  in  any  manner  when  that  order 
was  signed,  and  that  said  order  gave  no 
right  or  privilege  to  movant  to  file  a  brief 
of  evidence  during  vacation,  which  brief 
was  never  perfected  or  filed  until  after  tbe 
adjournment  of  the  court.  The  jodge 
overruled  both  the  motion  to  dismiss  and 
the  motion  for  new  trial.  The  railroad 
company  excepted  to  the  overruling  its 
motion,  and  Curtis,  by  cross-bill,  excepted 
to  tbe  overruling  his  motion  to  dismiss. 

In  the  motion  for  new  trial,  in  addition 
to  the  usual  grounds,  that  the  verdict  was 
contrary  to  law,  evidence,  etc.,  it  was  al- 
leged that  the  court  erred  in  refusing  to 
continue  tbe  case,  on  tbemotion  of  defend- 
ant's connsel,  made  after  the  evidence  had 
been  closed  on  both  sides,  and  after  one  of 
the  counsel  for  plaintiff  had  made  his  open- 
ing argument  to  the  jury.  In  making  tbe 
motion  counsel  for  defendant  said  that 
he  had  on  that  morning  discovered  a  wit- 
ness whose  evidence  would  l>e,  in  his  opin- 
ion, material,  and  that  he  did  not  know 
or  hear  of  it  until  that  morning;  that  the 
witness'  name  was  £b  Everett;  and  from 
what  Everett's  uncle  told  counsel  that . 
morning  Everett  would  swear. from  what 
Everett  told  his  uncle,  that  the  way  and 
track  were  entirely  open  and  nnobstrnct- 
ed  when  Curtis  attempte<l  to  cross;  that 
when  he  got  nearly  across,  his  horse  hesi- 
tated for  some  cause,  and  he  struck  blm 
with  his  whip,  and  the  horse  jumped,  and 
that  jerked  him  back,  and  the  other  horse 
commenced  rearing,  and  got  excited,  and 
that  was  the  way  it  happened ;  that  this 
witness  was  not  present, 'bnt  counsel 
thought  his  uncle  stated  that  he  was  em- 
ployed by  the  S.  A.  &  M.  R.  R. ;  that  conn- 
sel had  no  knowledge  of  tbe  existence  of 
this  witness  himself;  that  the  manage- 
ment and  preparation  of  tbe  case  bad  bros 
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entirely  In  the  hands  of  himself  and  tbA 
local  counsel,  and  he  bad  bad  no  commu'- 
nicatlon  whatever  from  the  oflBcers  or  em- 
ployes that  would  lead  them  to  expect  the 
exSstenre  of  this  witness,  the  only  informa- 
tion he  had  aboat  it  being  what  Everett's 
uncle  told  him,  and  he  could  have  the  nncle 
brought  in  end  sworn  It  desired.  The  lo- 
cal counsel  stated  that  be  had  no  knowl> 
edge  of  what  Everett  would  swear,  and 
did  not  know  that  he  was  a  witness;  that 
it  was  bis  (local  counsel's)  business  to  look 
np  the  witnesses,  and  prepare  the  case, 
but  Everett  was  not  in  the  town  at  the 
time  the  case  was  prepared.  He  had  gone 
to  AmerlcuB,  and  no  one  else  had  had 
charge  of  the  case  but  the  local  connsel. 
After  hearing  these  statements,  and  there 
being  no  dispute  as  to  the  facts  stated, 
the  court  refused  to  contlnne,  and  went 
on  with  the  case.  In  connection  with  the 
gruand  of  the  motion  as  to  the  refusal  to 
continue  the  rase,  the  presiding  judge 
states  that  counsel  stated  tbattbeir  in- 
formant was  in  town,  or  was  near,  that 
morning,  but  made  no  effort  to  produce 
faim,thougli  theconrthad  him  called;  and, 
in  an  affidavit  produced  at  the  bearing  of 
the  motion,  counsel  fur  tbe  defendant 
stated  that  after  he  bad  moved  for  tbe 
continnance,  and  after  bis  informant  bad 
been  called,  he  (counsel)  ran  ont  of  the 
coart-bouse,  and  made  most  dlllgeutsearch 
for  his  informant,  so  as  to  produce  him 
in  court,  bnt  could  not  find  him,  and  did 
not  nntil  tbe  trial  was  over.  It  was  also 
alleged  that  the  court  erred  In  refusing  to 
allow  defendant  to  reopen  the  case,  after 
both  sides  had  announced  closed,  and 
counsel  for  plaintiff  bad  made  tbe  opening 
argament,  to  question  one  of  plaintiff's 
witnesses  as  to  tbe  distance  of  the  locomo- 
tive from  the  crossing,  stating  that  the 
witness  would  testify  that  the  locomotive 
was  Bomedlstancefrom  thecrossing;  that 
he  wanted  to  show  that  the  engine  was 
not  near  tbe  track,  but  was  some  60 
yards  away;  and  that  there  was  no  such 
obstruction  as  claimed.  Counsel  also  stat- 
ed that  he,  or  bis  associate  CQunsel,  he 
thought,  knew  of  this  fact,  and  that  it 
CO  aid  have  been  proved  by  this  witness 
when  this  witness  wasonthestand,  butbls 
associate  had  neglected  to  call  his  atten- 
tion to  it,  and  he  bad  omitted  to  ask  the 
question,  if  hn  had  known  it.  In  connec- 
tion with  this  ground, it  Isstated  that  this 
witness  was  subpoenaed  and  put  upon  the 
stand  by  defendant,  and  examined  as  to 
what  he  knew  in  the  matter,  and  as  to 
iRThat  be  saw  in  connection  with  it,  and 
that  a  night  had  intervened  between  the 
time  tbe  case  was  announced  closed  and 
tbe  time  when  counsel  asked  to  reopen  tbe 
case  and  examine  this  witness. 

It  was  also  alleged  that  the  court  erred 
in  refusing  to  charge,  ns  requested  by  de- 
fendant: "  If  the  defendant  left  enough  of 
the  street  open  and  unobstructed  to  give 
plaintiff  a  safe  crossing,  and  in  attempting 
to  cross  wos  injured  by  no  act  or  fault  of 
defendant,  he  is  not  entitled  to  recover." 
*  If  the  corporation  per.nltted  tbe  defend* 
ant  to  occupy  all  of  the  street,  except  tbe 
road  that  was  usually  traveled,  nutwitb- 
«tnnding  the  ordinance,  such  permission 
operated  as  a  license."    It  was  also  al- 


leged that  the  court  erred  in  cban^DK: 
"The  defendant  denies  its  liability,  and 
says  by  its  plea  it  is  guilty  of  no  act  of 
negligence,  and  this,  under  our  procedure, 
makes  the  Issue  which  you  are  to  pass 
on;"  the  error  assigned  being  that  the 
effect  of  this  charge  was  to  imply  that  any 
act  of  negligence  by  tbe  defendant  would 
render  it  liable,  without  refer'.>nce  to  any 
uegligentconduct  on  the  part  of  tbe  plaln- 
tifi.  Also  that  tbe  court  erred  in  charging 
tbe  language  of  section  8033  of  tbe  Code ; 
tbe  error  assigned  being  tbat  tbe  damage 
suffered  by  plaintiff  was  shown  by  the 
evidence  to  be  not  the  result  of  the  run- 
ning of  tbe  locomotive,  etc.,  of  the  com- 
pany, bat  of  plaintiff's  own  careless  and 
imprudent  conduct.  Also  that  the  court 
erred  in  charging:  "It  would  be  negli- 
gence, as  matter  of  law,  tor  the  defendant 
to  disregard  a  requirement  of  a  valid 
municipal  ordinance  of  the  town  of  Ft. 
Valley  as  to  obstructing  the  public  cross- 
way  of  tbat  town.  If  the  defendant  was 
negligent  in  this  respect,  and  if  such  negli- 
gence was  the  cause  of  the  plaintiff's  in- 
juries, and  if  the  plaintiff  could  not,  by 
ordinary  care  and  diligence,  have  avoided 
the  consequences  to  himself  caused  by  de- 
fendant's negligence,  the  plaintlB  would 
be  entitled  to  recover. "  "If  the  Jury  be- 
lieve the  plaintiff's  act  In  attempting  to 
cross  was  tbe  act  of  a  prudent  man,  and 
plaintiff  endeavored  prudently  to  cross 
said  crossing,  and  sustained  injuries  while 
crossing,  which  were  tbe  result  of  defend- 
ant's failing  to  comply  with  a  valid  munic- 
ipal ordinance  passed  by  the  municipal 
authorities,  and  by  ordinary  care  coald 
not  have  avoided  tbe  consequences  of  de- 
fendant's negligence,  then  I  charge  you 
plaintiff  would  be  entitled  to  recover;" 
the  error  assigned  being  that  there  was 
no  evidence  that  the  violation  of  any  or- 
dinance of  the  town  was  the  cause  of 
plaintiff's  damage.  Also  that  the  court 
erred  in  stating  to  tbe  Jury  in  tbe  opening 
of  bis  charge  tbe  following,  as  tbe  case  up- 
on which  plaintiff  relied  to  recover:  "The 
plaintiff  sought  to  cross  this  road,  tbe  de- 
fendant's road,  at  Ft.  Valley,  at  tbe 
public  crossing  in  this  county,  and  while 
endeavoring  to  cross,  they  not  having 
complied  with  the  regnlatious  made  by 
the  town  of  Ft.  Valley,  for  the  crossing 
was  blocked,  he  sustained  certain  Inju- 
ries;" the  error  assigned  being  that  this 
was  an  incorrect  statement  of  the  case  as 
made  by  the  declaration.  And  tbat  the 
court  in  the  same  connection  erred  in  stut- 
ingthedetense  as  follows:  "The defendant 
denies  any  liability,  and  says  by  its  plea  it 
is  not  guilty  of  negligence,  and  this,  un- 
der our  proceeding,  makes  the  issue  which 
yon  are  to  try  and  determine. "  It  is  al- 
leged in  this  ground  of  the  motion  that 
defendant  claimed  that  the  ordinance  bad 
nothing  to  do  with  plaintiff's  recovery, 
and  that  tbe  street  was  not  so  obstructed 
but  tbat  he  could  have  passed  with  safety 
had  be  exercised  ordinary  care;  and  that 
while  he  was  crossing  he  struck  his  horse, 
which  caused  the  horse  to  Jump,  and  the 
other  horse,  which  he  was  leading,  to 
plunge,  and  together  they  threw  tbe  buggy 
over,  and  knocked  plaintiff  out;  and,  fur- 
ther, that  if  the  crossing,  under  tbe  cir- 
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cnmstanceB.  was  dangerous,  it  was  gross 
carelessness  on  plaintiff's  part  to  attempt 
to  cross,  driving  one  borse  and  leading  an- 
other; that  this  was  the  defendant's  re- 
ply, which  was  before  the  Jury,  and  not 
put  in  by  thecourt,  and  the  court  misstat- 
ed the  Issues,  and  in  doing  bo  misled  the 
Jury,  placing  the  whole  stress  of  the  case 
on  the  violation  of  the  ordinance,  and  not 
as  to  the  real  issue  made  by  the  pleadings; 
also,  that  the  court  erred  in  not  stating 
the  defense.  It  not  being  true  that  the  de- 
fense was  put  solely  upon  the  ground  that 
defendant  was  not  guilty  of  negligence, 
but  It  was  put  also  upon  the  ground  that, 
if  it  were  guilty  of  negligence,  plaintiff 
might  have  avoided  the  result  of  that  neg- 
ligence by  the  exercise  of  ordinary  care 
and  diligence  on  his  part,  which  he  had 
not  done,  and  that  plaintiff's  Injury  was 
the  resultot  his  own  negligence.  Also  that 
the  court  erred  ii»  charging:  "It  Is  the 
province  of  the  Jury  to  pnss  upon  the  ques- 
tion of  negligence,  and  say  whether  defend- 
ant's servants  or  agents  have  been  negli- 
gent or  not,  and  say  whether  the  defend- 
ant has  been  negligent."  It  is  alleged 
that  this  wEis  error, in  that  it  did  nut  fair- 
ly and  fully  state  the  issue  on  which  the 
jury  was  to  pass  in  this  connection.  Also 
that  the  court  erred  In  charging  that  It 
would  be  negligence  as  matter  of  law  for 
defendant  to  disregard  a  requirement  of  a 
valid  municipal  ordinance  of  the  town  of 
Ft.  Valley  as  to  obstructing  the  public 
crossings  of  the  town;  and  that  the 
court,  after  thus  charging,  erred  in  not 
qualifying  the  charge,  to  the  effect  that  If 
defendant  had  notobstructed  tbewhole  of 
the  street  so  as  to  prevent  a  crossing  at 
that  place,  and  the  city  of  Ft.  Valley  had, 
b.y  acquiescence,  permitted  the  railroad 
to  occupy  a  part  of  the  street  longer 
than  five  minutes,  notwithstanding  the 
existence  of  that  ordinance,  and  requir- 
ing It  only  to  keep  open  enough  of  the 
street  to  enable  persons  to  cross  at  that 
point,  then  partially  obstructing  the  street 
would  not  be  negligence  as  a  matter 
of  law.  AlsQ  that  the  court  erred  in 
charging:  "If,  In  crossing  the  track  at  the 
public  crossing,  the  Jury  believe  the  plain- 
tiff's act  in  attempting  to  cross  was  the 
act  of  a  prudent  man,  and  plaintiff  en- 
deavored prudently  to  cross  said  crossing, 
and  sustained  injuries  while  crossing, 
which  were  the  result  of  defendant's  failing 
to  comply  with  a  valid  municipal  ordi- 
nance passed  by  the  municipal  authorities, 
and  by  ordinary  care  could  not  hare 
'  avoided  the  consequences  of  defendant's 
negligence,  then  I  charge  you  plaintiff 
would  be  entitled  to  recover;"  It  being 
alleged  that  this  was  error,  because  not 
authorized  by  any  evidence,  because  con- 
taining an  Intimation  of  an  opinion  as 
to  the  evidence,  because  the  court  took  It 
tor  granted  that  the  defendant  was  guilty 
of  negligence ;  and  the  charge  was  calcu- 
lated to  mislead  the  jury,  was  one-sided, 
giving  the  case  to  the  plaintiff,  and  took 
away  from  the  jury  the  right  to  determine 
whether  the  facts  amounted  to  negli- 
gence, and  whether  it  was  such  negligence 
as  gave  plaintiff  the  right  to  recover.  In 
the  main  bill  of  exceptions  it  is  stated  that 
the  brief  of  evidence  was  agreed  on,  ap- 


proved, and  ordered  of  file  In  the  clerk's 
office,  and  that  plaintifl  in  error  prayed 
that  the  court  cause  to  be  sent  up  as  parts 
of  the  record,  which  were  necessary  to  a 
clear  understanding  of  the  errors  com- 
plained of,  with  other  things  specified,  the 
whole  of  the  brief  of  evidence  as  agreed 
upon  and  approved  by  the  court.  The 
judge's  certificate  to  this  bill  of  exceptions 
is  in  the  usual  form,  except  that  it  does 
not  state  that  the  bill  of  exceptions  con- 
tains or  specifies  all  of  the  evidence  ma- 
terial to  a  clear  understanding  of  the  er- 
rors complained  of.  In  the  cross-bill  of 
exceptions  It  Is  alleged  that  the  plaintiff 
In  error  in  the  main  bill  of  exceptions  had 
specially  set  out  the  motion  for  new  trial, 
the  different  orders  of  the  court  setting 
the  motion  and  continuing  the  same,  and 
the  Judgment  of  the  court  overruling  the 
motion,  and  that  plaintiff  in  the  cruss-bill 
simply  prayed  reference  thereto.  The  cer- 
tificate of  the  judge  to  the  cross-bill  of  ex- 
ceptions was  similar  to  bis  certificate  to 
the  main  bill. 

R.  F.  Lyon,  for  plaintiff.  TV. C.  Winalow 
and  Hardeman  &  Nottingb&m,  for  defend- 
ant. 

Bleckley,  C.  J.  1.  Under  the  orders 
taken  in  this  case,  (for  the  substance  of 
which  see  the  official  report,}  the  judge 
who  heard  the  motion  tor  a  new  trial  had 
power  to  approve  the  brief  of  evidence, 
and  allow  it  to  be  filed  at  or  before  the 
hearing.  He  may  not  have  been  bound 
to  do  so  after  the  lapse  of  so  long  a  time 
since  the  trial,  for  In  such  matters  a  judge 
may,  in  the  exercise  of  a  sound  discretion, 
construe  the  terms  of  nn  order  strictly 
or  liberally,  adopting  the  one  construc- 
tion or  the  other  according  as  the  ends  of 
Justice  may  require,  in  the  light  of  all  the 
attendant  circumstances.  Independently 
of  the  orders  made  in  this  particular  case, 
the  time  of  filing  the  brief  would  be  gov- 
erned by  the  forty -ninth  rule  of  practice 
In  the  superior  courts, (Code,  p.  1352,)  which 
reads  thus:  "In  every  application  tor  a 
new  trial,  a  brief  of  the  testimony  In  the 
cause  shall  be  filed  by  the  party  applying 
for  such  new  trial,  under  the  revision  and 
approval  of  the  court.  It,  pending  the 
motion,  the  presiding  Judge  shall  die,  or  a 
vacancy  otherwise  occur,  then  his  succes- 
sor shall  hear  and  determine  the  motion 
from  the  best  evidence  at  bis  command." 
It  will  he  observed  that  the  rule  does  not 
expressly  designate  or  fix  any  time,  but 
the  practice  under  it  has  usually  been  to 
file  the  brief  with  the  motion,  or  during 
the  same  term  of  the  court,  unless  further 
time  be  granted  by  special  order.  The 
power  to  regulate  the  time  by  such  orders, 
according  to  the  discretion  of  the  court, 
has  been  considered  as  unlimited.  Wheth- 
er a  limit  of  30  days  after  the  trial  has  not 
been  Imposed  by  the  act  of  November  12, 
1889,  (Acts  1889.  p.  83.)  as  to  all  cases  to 
which  that  act  applies,  need  not  be  dis- 
cussed, for  the  present  is  one  of  the  cases 
pending  when  it  was  passed,  and  Is  con- 
sequently not  within  Its  operation.  Very 
probably,  under  that  statute,  as  perfect  a 
brief  as  can  be  gotten  ready  within  the  30 
days  must,  in  each  case,  be  approved  and 
filed  before  that  period  has  elapsed,  leav- 
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ing  the  necessary  additions  to  be  made 
by  eubtteqnent  amendment.  Only  in  rare 
instacce^  will  diligent  coaneel  need  to  in- 
voke the  aid  of  the  amending  power.  But 
the  proper  construction  of  the  new  stat- 
ote  has'nowno  immediate  relevancy,  and 
is  not  meant  to  be  dealt  with  farther 
than  to  indicate  a  query. 

2,  3.  There  was  no  abuse  of  discretion 
in  denying  the  motion  for  a  continuance, 
nor  in  declining  to  reopen  the  case  for  a 
further  examination  of  one  of  the  defend- 
ant's witnesses  after  the  evidence  had  been 
closed  and  the  opening  argument  made 
by  counsel  for  the  plaintiff.  It  is  need- 
less to  amplify  the  head-notes  on  these 
topics. 

4.  The  ordinance  of  Ft.  Valley  made  it 
uolawful  to  obstruct  any  public  street  of 
the  town  for  more  than  five  minutes  b.T 
any  engine,  car,  or  train  of  cars.  We  can 
perceive  no  reason  why  this  ordinance  was 
not  valid  and  obligatory.  The  violation 
of  it  was  negligence  per  jse,  and  the  charge 
of  the  court  on  that  subject  was  correct. 
We  agree  with  the  court  in  thinking  the 
ordinance  bad  something  to  do  with  the 
case,  and  that  the  evidence  warranted  its 
consideration  by  the  jury.  It  was  not  for 
the  railway  company  or  its  servants  to 
determine  bow  wide  the  street  on  which 
this  disaster  occurred  ought  to  be,  or  bow 
much  of  it  ought  to  be  left  open  and  unob- 
structed. That  was  a  question  for  decis- 
ion by  the  town  council  in  the  enactment 
of  the  ordinance.  The  ordinance,  by  its 
terms,  applies  to  the  whole  street;  and 
the  street  certainly  includes  all  the  space 
that  was  in  actual,  daily  use  as  a  pass  way 
by  the  public.  Nor  would  mere  passive 
acquiescence  of  the  municipality  In  viola- 
tions of  the  ordinance  furnish  any  excuse 
for  continuing  to  violate  it,  or  for  the 
negligence  involved  in  so  doing  In  the 
face  of  such  an  ordinance,  the  company 
cannot  JuMtify  itself  by  showing  that  it 
left  room  enough  in  the  street  for  vehicles 
to  pass,  and  that  it  had  frequently  or  ha- 
bitually occupied  the  street  in  the  same 
way  without  remonstrancefrom  thetown 
authorities,  and  without  being  prosecuted 
or  otherwise  proceeded  against  for  its 
conduct.  Forbearance  to  enforce  a  law 
neither  repeals  it,  nor  confers  a  license  to 
break  it  wltli  impunity.  If  the  public 
street  was  unlawfully  obstructed,  and  if 
that  obstruction  was  the  proximate  cause 
of  the  plaintiff's  injury,  vrhy  should  he 
not  have  redress?  The  question  of  negU- 
gence  on  bis  part,  and  of  his  power  to 
sbun  the  injury  by  the  exercise  of  ordina- 
ry care,  was  fairly  submitted  for  deter- 
mination by  the  jury. 

5.  There  are  many  grounds  in  the  mo- 
tion for  a  new  trial,  but  in  view  of  the  ev- 
idence, and  of  the  full  charge  of  the  court, 
a  copy  of  which  iq  In  the  record,  we  dis- 
cover no  cause  for  reversing  the  judgment. 
The  "air"  of  the  movant's  case  being  out 
of  harmony  witli  the  law,  it  would  be  a 
needless  consumption  of  time  to  follow 
all  the  variations,  some  of  them  very 
minute,  which  ramify  through  the  motion. 
The  verdict  was  warranted,  and  should 
not  be  set  aside.    Judgment  affirmed. 


LcMPKiN,  J.,  not  presiding. 
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Weil  et  ah  v.  Flowehs. 

{Supreme  Court  oj  North  Carolina.    Oct  37, 
1891.) 

CH4TTBI.  UOBTOAOB  OK   CbOF^DeSCSIFTION— AP- 
PLICATION OF  Payments. 

1.  A  obattel  mortgai^  on  "all  my  entire  crop, 
now  growing  or  to  be  grown  the  present  year  on 
my  own  land,"  describeb  with  sufficient  cer- 
tainty the  property  intended  to  be  mortgaged; 
but  a  further  desoriptioo,  covering  the  crop 
wbicta  the  mortgagor  might  raise  on  "any  other 
land, "  is  too  indefinite,  because  it  points  to  iio 
particular  land. 

2.  A  chattel  mortgage  on  a  growing  crop  and 
other  property,  given  to  secure  a  note  execated 
by  the  mortgagor  and  future  advances  to  be  made 
on  the  crop,  empowered  the  mortgagees  to  sell 
the  crop,  and  apply  the  proceeds  in  payment  of 
the  advances  and  the  note.  Seld,  that  the  accept- 
ance by  the  mortgagees  of  a  second  mortgage, 
covering  property  already  embraced  in  the  first 
mortgage,  as  security  for  another  debt,  did  not 
modify  the  provision  in  the  first  mortgage  as  to 
the  application  of  payments;  and  a  direction  by 
the  mortgagor  that  the  mortgagees  apply  the  pro- 
ceeds of  the  crop  to  the  payment  of  the  debt  se- 
cured by  the  second  mortgage  was  not  binding 
on  them. 

Appeal  from  superior  court,  Wayne 
county;  Robert  W.  Winston,  Judge. 

This  action  is  brought  to  recover  the 
personal  property  specified  in  the  com- 
plaint, the  piatntlfls  availing  themselves  of 
the  provisional  remedy  of  claim  and  de- 
livery. The  plaintiffs  allege  their  title  to 
and  right  to  have  possession  of  the  prop- 
erty particularly  specified.  The  defendant 
in  his  answer  denies  the  material  allega- 
tions of  the  complaint.  The  court  submit- 
ted to  the  jury,  among  others,  this  issue, 
to  which  they  responded,  "No:"  "(1) 
Are  the  plaintiffs  owners  of  the  property 
in  dispute,  or  any  part  thereof?"  On  the 
trial  the  plaintiffs  put  In  evidence  a  paper 
writing,  whereof  the  following  is  a  copy: 
"Know  all  men  by  these  presents,  that 
I,  E.  B.  Flowere,  (farmer,)  of  Wayne  coun- 
ty and  state  of  North  Carolina,  fur  and 
in  consideration  of  the  sum  of  five  dol- 
lars, to  me  advanced  by  H.  Weil  &  Bros,, 
(merchants  of  said  county,)  and  in  con- 
sideration of  further  advances  promised 
to  be  made  by  said  H.  Well&  Bros,  during 
the  year,  from  time  to  time,  not  to  exceed 
the  sum  of  two  hundred  dollars,  the  bet- 
ter to  enable  me  to  make  a  crop  the  pres- 
ent year,  have  bargained,  sold,  and  as- 
signed, and  by  these  presents  do  bargain, 
sell,  and  assign,  unto  said  H.  Weil&Bros., 
ail  my  entire  crop  now  growing  or  to  be 
grown  the  present  year,  on  my  own  land, 
or  on  any  other  land  I  may  cultivate  the 
present  year, of  cotton,  corn,  fodder,  peas, 
rice,  and  other  agricultural  products,  and 
hereby  promise,  covenant,  and  agree  to 
transfer,  set  over,  and  deliver  the  same, 
or  as  much  thereof  as  may  be  necessary 
to  pay  for  said  advances,  on  or  by  the 
16th  day  of  October,  1888.  to  said  H.  Weil 
&  Bros.,  to  be  by  them  sold  for  cash,  and 
the  proceeds  of  such  sale  to  be  applied  to 
the  payment  of  such  advances,  and  any 
balance  remaining  they  are  to  apply  to 
a  note  of  $876,  given  H.  Well  &  Bros., 
January  1,  1889.  And  the  said  R.  B. 
Flowers,  in  consideration  of  the  premises 
above  set  forth,  hereby  sells  and  conveys 
to  said  H.  Weil  &  Bros,  the  following  ar- 
ticles of  personal  property,  to-wit,  one 
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black  mare  mule  13  years  old,  one  cow 
and  two  helfere,  three  bows  and  three  piss 
and  tlieir  Increase,  one  wagon,  two  carta, 
one  buggy  and  harness,  and  my  entire 
interest  in  the  crops  of  my  tenants,  rent- 
ers, and  croppers  for  the  year  1888,  eitber 
(or  rent  ur  gunno  or  supplies  I  may  fur- 
nish them,  and  one  cotton-gin  and  press, 
—all  of  which  the  party  of  the  first  part 
represents  to  be  his  own  right  and  proi>- 
erty,  and  that  no  other  person  has  any 
claim  on  the  same:  with  the  agreement, 
nevertheless,  that  if  the  said  R.  B.  Flow- 
ers shall  pay  said  H.  Well  &.  Bros,  for  all 
sncb  advances  as  they  may  make  said  R. 
B.  Flowers  In  pursuance  of  this  agree- 
ment, on  or  by  the  15th  day  of  October, 
1888,  as  aforesaid,  then  this  agreement, 
and  every  part  thereof,  to  be  void  ;  and, 
on  failure  of  the  said  R.  B.  Flowers  to  pay 
said  H.  \f  eil  &  Bros,  by  the  said  15tb  day 
of  October,  they  are  hereby  aatborised 
and  empowered  to  take  possession  of  said 
crops  and  personal  property,  and  sell  the 
same,  or  so  much  tliereof  as  will  satisfy 
said  debt  and  all  necessary  expenses,  and 
the  balance.  If  any,  apply  to  said  note  of 
987«.  It  is  farther  agreed  and  under- 
stood that  if  the  party  of  the  flrst  part 
should  from  any  cause  fail  to  cultivate 
said  crops,  or  do  any  act,  the  effect  of 
which  would  defeat  the  objects  of  this  con- 
veyance, then  the  party  of  the  second  part 
shall  not  l>e  obliged  to  make  any  further 
advances,  and  the  indebtedness  already 
incurred  shall  become  due  and  collectible 
at  once,  in  the  manner  hereinbefore  pro- 
vided. In  witness  whereof  the  said  R.  B. 
Flowers  hath  hereunto  set  his  hand  and 
seal  this  13th  day  of  February.  1888. 
[Signed]  R.  B.  Flowers.  [Seal.]  Wit- 
ness: JohnH.  PowBLL."  The  defendant 
objected  "to  so  much  of  the  crop  lienor 
chattel  mortgage  [that  just  recited]  as  re- 
fers to  the  crops,  on  the  ground  that  no 
sufficient  description  of  the  crop  is  given. 
Objection  sustained,  and  the  plaintiffs  ex- 
cept. "  The  plaintiffs  then  put  in  evidence 
a  note  of  defendant  to  them  for  $876,  dat- 
ed January  1, 1885,  and  due  November  1, 
1885.  They  also  put  in  evidence  the  de- 
fendant's other  note  to  them  for  f  186,  to 
be  due  on  the  15th  of  November,  1888, 
which  was  secured  by  a  chattel  mortgage 
executed  on  the  17tb  of  February,  18^. 
This  mortgage  purported  to  convey  to 
the  plaintiffs  certain  property  therein  de- 
scribed, aa  follows:  "One  mouse-colored 
horse  mule  and  one  black  mare  mule,  and 
all  my  crop  of  cotton,  corn,  fodder,  peas, 
etc.,  to  be  raised  or  grown  by  me  the  presen  t 
year,  1888;  also  all  the  interest  I  have  or 
may  have  in  the  crops  of  my  tenants  for 
the  year  1888."  The  defendant  contended 
that  he  bad  paid  for  all  advancements 
made  to  bim  in  pursuance  of  the  aboveset 
forth  agricultural  lien,  and  likewise  the 
debt  secured  by  the  last-mentioned  chattel 
mortgage.  The  plaintiffs  contended,  on 
the  other  band,  that  the  last-mentlonnd 
note  had  not  been  paid;  that  the  pay- 
ments made  by  the  defendant  with  pro- 
ceeds of  cotton  embraced  by  the  agricult- 
ural lien  had  been  applied,  and  properly, 
to  the  payment  of  advancements  made 
under  the  lien,  and  to  payment  in  part  of 
the  note  tliereia  mentioned  for  f876.    The 


defendant  testified  that  he  had  instructed 
the  plain titts  to  apply  the  payments  made 
by  him  to  the  discharge  of  debt  for  ad- 
vancements and  the  note  for  f  185  secured 
by  the  chattel  mortgage. 

The  court,  among  other  things,  instruct- 
ed the  jury  as  follows:  "That  the  inquiry 
was  whether  the  $185  note  bad  been  paid. 
(I)  A  debtor  owing  several  debts  has  a 
right  to  apply  the  payments  to  any  one  of 
them,  bat  this  right  must  be  exercised 
when  the  money  Ts  paid ;  otherwise  the 
creditor  has  the  right  to  make  the  applica- 
tion. (2)  If  the  jury  believe  that  at  the 
time  R.  B.  Flowers  made  these  different 
payments  which  the  plaintiffs  admit  he 
made  he  directed  the  plaintiffs  to  apply 
the  same  to  the  mule  note,  they  ought  to 
have  been  so  applied."  The  plaintiffs  re- 
quested the  court  to  change:  (1)  That  in 
the  absence  of  a  special  agreement  at  the 
tlmeof  the  payments  spoken  of  or  there- 
after to  apply  them  differently,  the  law 
would  apply  them  to  the  $876  note.  (2) 
That  there  could  be  no  ag^reement  to  ap- 
ply said  payments  differently  unless  as- 
sented to  by  the  plaintiffs,  and  there  is  no 
evidence  of  such  assent. "  The  first  of  the 
forgoing  insructions  was  given  by  his 
honor,  and  the  second  refused,  and  the 
plaintiffs  excepted.  Plaintiffs  excepted: 
"  (I )  To  the  first  inetraction  given  by  his 
honor,  upon  the  ground  that  it  was  In- 
consistent with  the  special  instruction 
prayed  for  by  the  plaintiffs  and  given  by 
his  honor;  and,  further,  upon  the  ground 
that  said  instruction,  while  true  as  an  ab- 
stract proposition  of  law,  was  not  appli- 
cable to  the  facts  in  tbecase. "  There  was 
a  verdict  for  defendant.  The  plaintiffs  ap- 
pealed to  this  court.    Reversed. 

AUea  <S  Dortcb,  for  appellants.  W.  C. 
Munroe,  for  appellee. 

Merrimon,  C..T.,  iatterstatlnfftbeilacts.) 
The  first  exception  must  bo  sustained. 
The  description  of  the  crops  in  the  agri- 
cultural lien  as  "all  my  entire  crop  now 
growing  or  to  be  grown  the  present  year 
on  my  own  land,"  designated  with  saffl- 
cient  certainty  the  land  and  also  tbecrops 
intended  to  be  conveyed.  They  could  by 
such  description  be  ascertained.  The 
other  words,  "or  on  any  other  land,"  were 
too  indefinite,  because  they  pointed  to  no 
particular  lands.  The  lands  of  the  maker 
of  the  lien,  at  the  time  hnexecuted  it, could 
be  seen  and  known ;  those  that  he  might 
cultivate  could  not.  Woodlief  v.  Harris, 
95  N.  0.  211;  Gwntbney  v.  Etheridge.  99  N. 
C.  571,  6  8.  E.  Rep.  411 ;  State  v.  Logan, 
100  N.  C.  454,  6  8.  E.  Rep.  398;  Brown  v. 
Miller,  108  N.  0.  895.  18  S.  E.  Rep.  167; 
Rountree  ▼.  Britt.  94  N.  C.  104. 

We  are  also  of  opinion  that  the  court 
should  have  instructed  the  jury  that  the 
plaintiffs  bad  theright,  by  virtue  of  provis- 
ions of  the  agricultural  lien,  to  apply  the 
money,  the  proceeds  of  the  cotton  or  other 
property  embraced  by  it,  after  paying  the 
debt  for  advancements,  to  the  payment  of 
thenote  therein  specified.  The  agricultural 
lien  was  not  simply  such.  It  took  on  and 
possessed  the  qualities  of  a  chattel  mort- 
gage as  to  the  note,  and  expressly  provid- 
ed that  any  surplus  above  the  payment 
(or  advancemmts  should  beai>plied  to  the 
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payment  of  the  note  bo  far  as  the  same 
lulgbt  beadeqnate.  Sncb  pruvlBlpn  mieht 
be  made  In  Ruch  lion.  An  agricultural  lien 
may  contain  a  murtgageprovision.  Raw- 
lings  ▼.HQnt.90N.C.  270.  The  subsequent 
chattel  onortgage  to  secure  the  note  (or 
$130  mentioned  did  nut  have  the  eHect  to 
change  or  modify  the  provision  for  paying 
the  note  above  referred  to.  Though  this 
mortgage  embraced  the  same  property 
that  the  lien  embraced,  it  was  made  sub- 
sequent and  subject  to  the  lien,  and  all  the 
provisions  therein  con  talned,  In  the  absence 
of  any  modifying  provision.  It  did  not, 
in  terms  or  by  implication,  modify  the 
lien.  As  to  the  large  note  specified  in  the 
latter.  It  was  a  second  mortgage  subject  to 
the  first.  The  mere  fact  that  the  plain- 
tiffs took  the  second  mortgaee  did  not,  in 
legal  effect,  modify  the  provision  for  the 
large  note  in  the  first  one.  There  is  noth- 
ing in  the  second  mortgage  that  shows 
such  purpose;  nor  was  there  any  evidence 
of  agreement,  by  parol  or  otherwise,  to 
modify  the  flrs't  mortgage  provision  in  the 
lien.  The  court  ought  not,  therefore,  to 
have  told  the  Jury  that  the  defendant  had 
the  right  to  direct  the  application  of  the 
mone.y  to  the  note  em  braced  by  the  second 
mortgage,  and  they  might  find  that  he 
gave  such  Instruction  to  the  plaintiffs. 
The  evidence  went  to  prove  that  the  plain- 
tiffs had  the  riglit  to  apply  the  payment 
made  as  above  stated,  and  there  was  no 
evidence  to  the  contrary.  There  Is  there- 
fore error.  The  plalntiHs  are  entitled  to 
a  new  trial.  To  that  end  let  this  opinion 
be  certified  to  the  superior  court.  It  Is 
so  ordered. 

a«  N.  0.  tu)        . 

BbNTOH  T.  TOLEBi 

(Supreme  Court  qf  North  Carolina.    Oct  37, 
1891.) 

RvinvNCB  or  Paticbrt— Qoistion  roa  Just. 

In  an  action  against  defendant  fortSM  due 
plaintiff's  intestate,  where  there  was  evidence 
tending  to  show  that  defendant  bad  nearly  paid 
the  whole  claim  daring  tbe  lite-time  of  deceased, 
the  jury  were  the  judges  as  to  the  amount  paid, 
and  it  was  error  for  the  court  to  instruct  them 
that  they  could  not  find  that  defendant  had  paid 
more  than  $90. 

Appeal  from  snperior  conrt,  Johnston 
county ;  Spier  Whitakkr,  Judge. 

Action  by  J.  H.  Benton,  administrator, 
against  Toler,  to  recover  money  alleged  to 
be  due  plaintiff's  Intestate,  verdict  for 
plaintiff.  Defendant  moved  for  a  new 
trial,  which  was  denied,  and  he  appealed. 
Reversed. 

Statement  by  the  Court.  The  plain- 
tiff alleges,  in  snbstanee,  that  the  de- 
fendant executed  to  his  Intestate  (our 
several  bonds  set  out  in  the  complaint 
amounting  in  the  aggregate  to  f264.46, 
with  interest  from  the  date  mentioned, 
and  that  at  the  death  of  bis  Intestate  said 
bonds  were  (onnd  among  bis  valuable  pa- 
pers, with  no  payments  orcredlts  Indorsed 
on  either  of  them,  and  he  demands  judg- 
ment for  payment  of  said  debt  and  inter- 
est. The  deiendant  answers,  and  admits 
the  execution  of  the  notes,  but  says  all  ex- 
cept the  note  (or  f  2S  has  been  paid ;  and 
the  following  was  the  oidy  issue  submit- 


ted to  the  Jury:  What  amount.  If  any, 
has  the  defendant  paid  on  the  notes  set 
out  in  the  complaint?  The  following  evi- 
dence is  material  to  the  question  on  ap- 
peal: William  Stafford,  a  witness  for  the 
defendant,  testified  that  be  bad  a  conver- 
sation with  plalnfdff's  intestate  the  Au- 
gust before  he  died;  that  he  told  him  to 
tell  Toler  (the  defendant),  to  come  to  see 
him ;  that  he  (Toler)  had  about  paid  (or 
his  land,  and  that  he  wanted  to  cancel 
and  give  up  to  Toler  his  papers;  that  he 
knew  of  Toler's  paying  intestate  one 
bag  of  cotton  that  brought  f.51.  D.  W. 
Fnller,  a  witness  for  defendant,  testified 
that,  some  time  before  the  death  of  the 
intestate,  the  Intestate  told  him  that  Toler 
bad  nearly  paid  for  his  land.  Witness  hud 
a  mortgage  on  Toler's  crop  and  personal 
property.  J,  E.  Thornton,  a  witness  for 
defendant,  testified  that  he  bad  a  conver- 
sation with  the  Intestate  shortly  before 
bis  death.  In  which  he  said  Toler  had  near- 
ly paid  him  for  bis  land.  D.  B.  Lanham, 
a  witness  for  the  defendant,  testified  that 
he  saw  Toler  pay  intestate  $9  on  Decem- 
ber 24, 1880,  from  the  sale  of  two  bogs. 
John  B.  Parish  testified  that  the  average 
weight  of  a  bale  of  cotton  was  440  pounds, 
and  tbe  average  price  for  the  years  1885, 
1886,  and  1887  was  9;^  cents  per  pound.  N. 
B.  Smith  testified  that  Toler  came  to  blm 
since  Benton's  death,  and  swore  to  bis 
account  against  Benton,  amounting  to 
about  f200.  8.  A.  Smith  testified  that 
Toler,  in  a  conversation  with  him  about 
his  land,  said  he  could  not  sextle  with 
Benton  until  he  had  sworn  to  bis  account; 
that  he  had  paid  upwards  of  $200,  and 
was  sorry  he  had  paid  anything,  as  he 
was  afraid  he  would  lose  it.  The  plaintifl 
Introduced  the  notes  mentioned  in  the 
complaintfi.  They  bad  no  credits  on  them. 
V.  A.  Benton,  the  widow  of  the  intestate, 
testified,  BO  far  as  material  to  tbequestlon 
before  this  court,  that  the  de(endant  paid 
one  bale  of  cotton  in  1879;  that  he  some- 
times sold  her  husband  chickens,  (or  which 
be  was  paid  cash,  as  be  said  the  chickens 
belonged  to  his  wKe;  that  he  brought 
pork  three  times,  but  none  since  tbe  begin- 
ning o{  1883;  that  tbe  defendant  brought 
cotton  one  time  only,  and  that  was  In 
1879;  that  in  January,  In  1887,  the  first 
note  had  not  been  paid,  or  she  never  knew 
of  any  payment;  that  the  pork  went  on 
the  note,  also  the  lard,  some  hams'  in  1883 
and  1883,  and  two  cows,  at  fl8  each,  or 
«3a  for  tbe  two,  in  1882-88.  "His  honor 
instructed  the  Jury  that  tbe  burden  was 
on  tbe  defendant,  and  having  pleaded  pay- 
ment, it  was  necessary  for  him  to  prove 
it;  that  in  answering  the  issue  submitted 
to  them  they  might  sa.v  as  much  as  f96, 
that  is, the  99  as  testified  to  by  tbe  witness 
Lanham,  the  one  bale  of  cotton  at  f37  as 
testified  to  by  the  witness  Stafford,  and 
the  two  eows  at  $18  each,  if  they  were  so 
satisfied  by  the  evidence,  but  they  could 
not  find  any  greater  payment  than  $96, 
to  which  the  defendant  excepted."  The 
Jury  responded  to  the  issue,  "$96."  The 
defendant  moved  for  a  new  trial,  on  tbe 
ground  of  error  in  his  honor's  instruction 
as  above  stated.  The  motion  was  refused, 
and  tbe  defendant  appealed. 
Pou  A  Pou,  tor  appellant. 
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Davis,  J.  The  burden  of  proof  of  pay- 
ment wa«  on  the  defendant,  and  his  honor 
instructed  thejury  that "  they  could  not  find 
any  greater  payment  than  f 96. "  If  tliere 
was  any  evidence.  In  the  most  favora- 
ble view  of  It  for  the  defendant,  that  more 
than  $96  had  been  paid,  it  was  a  question 
for  the  jury,  and  not  for  the  court,  to  say 
how  much  had  been  paid.  It  was  in  evi- 
dencelhat  the  intestate,  the  August  before 
he  died,  sent  word  to  the  defendant  to 
come  to  see  blm;  that  he,  the  defendant, 
had  about  paid  for  his  land,  and  he  want- 
ed to  cancel  and  give  up  Toler  his  papers. 
Fuller  testified  that  some  time  before  the 
intestate's  death,  he  told  him  that  the  de- 
fendant had  nearly  paid  for  his  land. 
Thornton  testitled  that  the  intestate, 
shortly  before  his  death,  said  that  Toler 
had  nearly  paid  for  his  land.  Tlie  witness 
Stafford  testified  to  the  delivery  of  one 
bale  of  cotton,  and  the  widow  of  the  in- 
testate testified  to  the  delivery  of  one  bale 
in  1879.  Whether  there  was  only  one  bale 
delivered  was  a  question  for  the  Jury. 
The  widow  of  the  Intestate  testified  that 
the  defendant  brought  pork  three  times, 
and  that  the  pork  went  on  the  note;  also 
the  lard  and  some  hams.  It  was  in  evi- 
dence, without  objection,  that  Toler  said 
Benton,  the  plaintiff,  would  not  settle  un- 
til he  swore  to  his  acconntj  that  he  said 
that  his  account  against  the  intestate 
was  upwards  of  $200,  and  that  he  swore 
to  his  account.  There  wasevidence,  taking 
it  in  its  most  favorable  aspect  for  the  de- 
fendant, tending  to  show  that  more  than 
$96  bad  been  paid  by  him,  and,  though  it 
maybe  difficult  to  say  just  bow  much  was 
paid,  that  difflcully  is  for  the  jury,  and  nut 
for  the  court.  The  court  cannot  weigh 
the  evidence,  and  declare  the  result  as  a 
matter  of  law  to  the  jury.  State  v.  Locke, 
77  N.  0.  481.  It  is  too  well  settled  to  need 
Citation  of  authority  that,  if  there  was 
any  evidence  of  a  greater  payment  than 
$96,  it  should  be  left  to  the  jury.  Besides 
competent  evidence,  the  declaration  of  the 
deceased  was  before  the  Jury  without  ob- 
jection, and,  for  the  purpose  of  deciding 
the  question  before  us,  it  must  be  taken  as 
competent  and  true.  Gibbs  v.  Lyon,  95  N. 
C.  147.  The  defendant  was  illiterate,  as  it 
appears  upon  the  face  of  the  record  that 
be  used  a  mark  in  signing  his  name.  He 
bad  execnted  to  the  plaintiff's  intestate 
four  notes,  aggregating  $234.48,  two  of 
them  for  $100  each,  on  the  9th  day  of  Feb- 
ruary, 187S,  for  land, payable,  respectively, 
January  1,1880  and  1881.  It  is  In  evidence, 
and  not  controverted,  that  the  defendant 
made  payments  from  time  to  time  In  cot- 
ton, pork,  lard,  hams,  and  cows,  for  none 
of  which  was  credit  indorsed  on  the  note; 
and,  if  the  witnesses  are  to  be  believed, 
the  plaintiff's  intestate  himself  said,  more 
than  once,  shortly  before  his  death,  that 
the  defendant  had  nearly  paid  for  his  land, 
for  which  the  bulk  of  the  debt  was  creat- 
ed. If  it  be  said  that  the  defendant  ought 
to  have  taken  receipts,  may  it  not  be  as 
truly  said  that  the  creditor,  in  whom  It  is 
to  be  presumed  from  the  facts  he  confided, 
ought  to  have  given  credit?  If  it  appear 
that  the  debt  was  nearly  all  paid,  can  the 
debtor  get  credit  for  no  payment,  unless 
be  can  show  just  how  many  dollars  and 


cents  were  paid,  and  when?  His  honor 
should  have  left  the  question  of  payment 
to  the  jury  upon  the  whole  evidence,  with 
proper  instructions,  and  there  was  error 
in  telling  them  that  they  could  find  a  pay- 
ment of  $96,  and  no  more.    Error. 

(lOS  N.  C.   252) 

McMillan  et  al.  v.  Parker  et  al. 

{Supreme  Court  vf  North  Carolina.    Oct.  27, 
1891.) 

EXBCUTION  S&LI  OV  HOMBSTBAS  —  ENrOKCXlCEKT 

OF  Mechanic's  Idas  —  Auxjtiibmt  of  Hohb- 

BTEAD. 

1.  A  pnrchaser  at  execution  sale  of  land 
which  the  judgment  debtor  claims  exempt  as 
his  homestead  has  the  burden  of  showing  that  he 
is  within  Const.  N.  C.  art.  10,  J  4,  which  per- 
mits the  sale  of  a  homestead  to  satisfy  a  me- 
chanic's lien;  and  where  the  record  of  the  action 
In  which  the  execution  was  issued  shows  that 
the  action  was  brought  for  work  and  labor,  and 
the  judgment  itself  contains  nothing  showing 
that  it  was  obtained  In  proceedings  to  enforce  a 
mechanic's  lien,  a  recital  in  the  execution,  com- 
manding the  officer  to  sell  the  property  owned  by 
the  judgment  debtor  at  the  time  plaintlSs  "filed 
their  lien, "  is  not  sufficient  to  show  that  the  sale 
took  place  to  enforce  a  mechanic's  lien. 

3.  A  homestead  may  lawfully  be  assigned  to  a 
partner  out  of  partnership  property;  and,  where 
all  the  partners  gave  their  assent  at  the  time  of 
the  allotment,  a  creditor  of  the  partnership  can- 
not attack  the  validity  of  the  proceedings,  and 
subject  the  laud  assigned  to  a  judgment  in  his 
favor. 

Appeal  from  soperior  court,  Harnett 
county;  Edwin  T.  Boykin,  Judge. 

Civil  action  by  McMillan  Bros,  against 
Parker  &  Williams  for  the  possession  of 
land.  Judgmentfordefendunts,and  plain- 
tiffs appeal.    AfRrmed. 

Statembnt  by  thb  Court.  The  plain- 
tiffs relied  upon  a  sheriff's  deed  for  the 
land  in  dispute,  and  offered  the  record  of  a 
civil  action  before  a  justice  of  the  peace 
in  which  the  judgment  was  obtained, 
which  was  afterwards  docketed  in  the  su- 
perior court,  and  with  it  the  execution  is- 
sued thereon,  levy,  and  sale,  by  virtue  of 
which  the  sheriff  executed  the  deed.  The 
account  declared  upon  before  the  justice  ot 
the  peace  was  as  follows:  "For  labor 
done  in  November,  December,  and  Janu- 
ary in  the  years  1887  and  1888,  to  the 
amount  of  $128.82.  The  defendant  ap- 
pears in  court  and  confesses  judgment, 
and  the  court  adjudges  that  the  defendant 
pay  to  the  plaintiff  the  sum  of  $128.82,  and 
the  further  sum  of  all  costs, "  etc.  Signed, 
"B.  F.  Smith.  J.  P."  The  plaintiffs  relied 
upon  a  laborer's  lien  to  authorize  the  sale 
of  tbe  laud  without  allotting  the  home- 
stead. The  lien  filed  was  in  tbe  following 
form: 

"The  said  McMillan  Bros,  file  this  lien 
against  the  said  C.  T.  Williams  and  H.  W. 
Parker,  in  the  office  of  tbe  clerk  of  the  su- 
perior court  of  Harnett  connty,  N.  C,  In 
and  for  said  county.  Said  lien  is  for  work 
and  labor  on  tbe  two  bouses  of  C.  T. 
Williams  and  S.  W.  Parker,  as  per  bill  of 
particulars  herewith  filed  ;  tbe  said  houses, 
two  in  number,  being  situate  in  the  coun- 
ty of  Harnett  in  tbe  town  of  Dunn,  in  said 
county  of  Harnett;  and  upon  the  said 
two  houses  where  the  said  C.  T.  Williams 
and  S.W.Parker  now  reside,  in  said  town 
of  Dunn,  Harnett  county,  N.  C,  the  said 
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McMIHan  Bros,  claim  their  Hen.  Tblfl,  the 
6th  day  of  June,  1888.  McMillan  Bros., 
Claimants." 

"  Bill  or  particulars :  C.  T.  WiUlamfl  and 
S.  W.  Parker,  owners,  to  McMillan  Bros., 
claimantB,  Dr.  Dated  Jany.  3, 1888.  To 
roofing,  Kutterln^,  spouting,  etc.,  on  the 
house  where  said  C.  T.  Williams  and  S. 
W.  Parlter  now  live.in  the  town  of  Dnnn, 
Harnett  Co.,  N.  C,  bal.  due,  1137.82." 

The  itemized  account  was  as  follows: 


1887. 
Nov.  29. 


Dec.  10. 

1888. 

Jan.    8. 


188S. 
March  17. 


April  28. 


630  ft  tin  roof,  plain. .  t34  65 

<81  ft  tin  roof,  dark  . .  88  67 
800  aqr.  feet  cornice 

gutter 80  00 

88ft  spouting 8  90 

R.  Rd.  fare  for  hands 

up 140 

78  ft  VaUey  tin 6  24 

1,001  feet  tin  roof. ....  55  OS 

87  feet  dark  roof 2  69 

270  sqr.  feet  cornice 

gutter 87  00 

87  feet  pipe  spouting..  7  70 
R.  Rd.  fare  hands  up 

and  return 8  80 


Cr. 
By  bal.  of  Cr.  of  175.00 

draft,  after  paying 

storeaco't $33  18 

Bydraft 40  00 


<210  00 


78  18 


$187  88 

T.  H.  Sutton  and  Armlstead  Jonea,  for 
appellants.    F,  P.  Jones,  for  appellees. 

Avert,  J.  The  record  of  a  judgment, 
execution,  levy,  and  sale  of  a  tract  of  land 
as  the  property  of  a  defendant  in  an  ac- 
tion tor  posaeBsion,  the  sheriff's  deed  to 
the  plaintiff,  or  to  one  with  whom  the 
plaintin  connects  himself,  by  mesne  con- 
veyancee,  together  with  evidence  or  ad- 
mission of  the  identity  of  the  land  con- 
veyed by  the  sheriff  with  that  declared  for 
In  the  complaint,  and  of  the  actual  pos- 
senaion  of  some  portion  of  said  land  by  the 
defendant  when  the  action  was  brought, 
win.  nothing  more  appearing,  constitute 
a  prima  facie  proof  of  title  la  the  plaintiff. 
Mobiey  v.  Griffin,  104  N.  C.  112,  10  S.  E. 
Bep.  142.  But  where  It  is  admitted,  as  in 
this  case,  that  thesale  under  the  execution 
was  made  to  satisfy  a  debt  contracted 
since  the  homestead  provision  of  the  con- 
stitution became  operative,  and  without 
assigning  a  homestead  to  the  defendant 
In  execution,  when  he  did  not  hold  one 
under  a  previous  allotment,  the  burden  of 
proof  is  shifted,  and  the  onus  is  on  the 
plaintiff  to  show  the  liability  of  the  land 
to  be  sold  to  satisfy  the  debt.  Mobiey  v. 
UrifHu.  supra;  Long  v.  Walker,  105  N.  C. 
90, 1(1  S.  E.  Rep.  858;  McCracken  v.  Adier, 
98  N.  C.  400,  4  S.  E.  Kep.  1.S8.  The  plain- 
tiffs in  this  case  have  taken  up  this  bur- 
den, and  attempted  to  bring  themselves 
within  the  exception,  Ccontalned  in  arti- 
cle 10,  §  4,  ot  the  constitution, 1  and  pro- 
\'lded  for  in  chapter  41  of  the  Code,)  by 
showing  that  the  sale  was  made  to  satis- 
fy a  subsisting  mechanic's  Hen  upon  the 

'  This  section  permits  the  sale  of  a  homestead  to 
satisfy  a  mecbanio's  lien. 


land.  They  offered  the  record  -  of  the  ac- 
tion before  the  justice  of  the  peace,  from 
which  it  appeared  that  the  plaintlffH  com- 
plained for  "an  account  for  labor  done  in 
November,  December,  and  January  in  the 
years  1887  and  1888  to  the  amount  of  $128.- 
88."  The  judgment  was  entered  on  the 
judgment  docket  in  the  following  form, 
after  entitling  the  case:  "Judgment  by 
confession  in  J.  P.  court  of  Harnett  coun- 
ty on  the  13th  of  July,  1888,  in  favor  of 
plaintiff  and  against  defendant  for  $128.82, 
and  the  further  sum  of  co.sts  in  this  action. 
Docketed  Aug.  23.  1888,  10  a.  m.  J.  P. 
costs,  80  cents;  C.  S.  C.  costs,  fl.05."  On 
the  6th  of  June,  1888,  the  plaintiffs  had 
filed  a  Heo,  the  form  of  which  we  need  not 
discuss,  with  an  account  for  furnishing 
and  putting  tin  on  a  roof,  amounting  to 
the  sum  of  f  137.82.  In  Boyle  v.  Bobbins, 
71  N.  C.  133,  the  act  of  1868-69,  c.  117,  §  9, 
( which  has  been  brought  forward  and  re- 
enacted  in  the  Code,  §  1791,) was  construed 
to  require,  at  least  by  implication,  that  the 
justice  of  the  peace  should  set  forth  in  the 
judgment  the  date  of  the  lien,  and  that 
it  should  also  embody  a  general  descrip- 
tion of  the  property  which  the  plaintiff 
seeks  to  subiect  to  primary  Hability  under 
it.  If  only  personal  property  be  bound  by 
the  Hen,  the  justice  must  insert  in  hia  ex- 
ecution a  requirement  that  the  specific 
property  subject  to  the  Hen  shall  be  first 
sold  before  seizing  other  goods  or  chattels, 
while,  if  the  property  described  in  the  no- 
tice be  land,  the  justice's  judgment  must 
be  docketed  in  the  superior  court,  and  the 
clerk  must  incorporate  in  the  execution  a 
similar  direction  as  to  the  order  of  selling. 
So  that  the  judgment  cannot  be  enforced 
in  strict  compliance  with  the  la  w  unless 
the  officer  whose  duty  it  is  to  is^ue  execu- 
tion has  gotten  such  information  from  the 
record  in  his  court  as  will  satisfy  him  that 
some  property,  described  with  reasonable 
certainty,  is  subject  to  the  lien,  and  con- 
sequently to  a  primary  liability  for  the 
debt.  The  most  convenient  method  ot  re- 
cording the  date  of  the  Hen  and  the  de- 
scription of  the  property  bound  by  it  is  to 
embody  It  In  the  judgment,  which  will 
constitute  a  part  of  the  record  in  either 
court,  no  matter  which  officer  may  find  It 
necessary  to  Insert  the  date  and  descrip- 
tion in  the  execution.  The  case  at  bar 
illustrates  the  importance  ot  adhering  to 
this  rule  for  another  reason.  It  is  essen- 
tial that  the  judgment  should  be  Identified 
as  that  brought  within  the  period  pre- 
scribed in  the  statute  (Code,  §  1790)  to  en- 
force the  Hen.  The  defendants  in  the  an- 
swers deny  that  this  judgment  was  ren- 
dered upon  the  account,  filed  as  a  lien, 
and,  while  some  circumstances  tend  to 
show  that  the  same  claim-was  or  may 
have  been  the  subject  both  of  the  Hen  and 
the  action,  we  have  no  evldeuce sufficient 
to  establish  absolutely  the  identity  of  the 
two  accounts.  The  burden  being  on  the 
plaintiffs  to  bring  the  judgment  within 
the  exception,  under  section  4,  art.  10,  of 
the  constitution,  before  be  can  establish 
the  validity  ot  the  sale  ot  the  defendant's 
homestead,  we  think  that  in  failing  to 
connect  the  judgment  and  execution  with 
the  Hen  filed  they  have  failed  to  adduce 
testimony  that  la  essential  to  show  their 
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title.  The  words  Inserted  In  the  execution 
after  the  words,  "  Yon  are  commanded  to 
eatiRfy  said  Judgment, "  and  before  the 
words,  "Out  of  the  personal  property  of 
the  delendant  within  your  county,  to-wlt, 
by  first  selling  the  rljfht,  title,  and  Inter- 
est which  the  said  owners  had  In  the  prop- 
erty  at  the  time  of  filing  their  lien,  and 
next" — do  not  answer  the  purpose  of  con- 
necting the  Hen  with  the  judgment.  If  it 
were  true  that  the  plaintiffs  recovered 
two  judgments  against  the  defendants  for 
sums  nearly  the  same  as  that  claimed  in 
the  lien,  neither  being  for  an  identical 
amount,  be  might  issue  on  either, selecting 
that  one  not  secured  bysome  other  means 
than  the  lien.  The  land  sold  has  been  al- 
lotted to  the  defendant  8.  W.  Parker  as 
his  homestead,  and,  though  the  deed  for 
it  may  have  been  executed  to  the  firm  of 
Parker  &  Williams,  (composed  of  the  de- 
fendant, C.  T.  Williams,  and  himself,)  be 
might  lawfully  have  it  assigned  out  of 
partnership  property,  with  the  assent  of 
Williams.  Scott  v.  Kenan,  94  N.  C.  296; 
Burns  v.  Harris,  67  N.  C.  140;  Stout  v.  Mc- 
Neill, 98  N.  C.  1 ,  3  S.  E.  Rep.  915.  The  right 
to  lay  off  the  exemption  of  either  out  of 
the  fund  or  joint  property  by  consent  of 
the  other  partner  cannot  be  questioned 
by  a  creditor.  Scott  v.  Kenan,  supra. 
While  a  partner  cannot,  as  a  right,  de- 
mand that  his  homestead  shall  be  allotted 
out  of  the  partnership  lands,  yet,  if  all  of 
the  other  partners  give  their  assent  up  to 
the  time  of  allotment,  a  creditor  cannot 
attack  the  validity  of  the  proceeding  and 
subject  the  land  assigned  to  the  satisfac- 
tion of  a  judgment  in  his  favor.  Though 
the  defendants  filed  separate  answers, 
there  is  nothing  Inconsistent  In  the  answer 
of  Willlaras  with  the  claim  set  up  on  the 
part  of  the  defendant  Parker  to  the  land 
as  an  allotted  homestead,  and  we  must 
assume,  if  his  allegation  he  true,  that  the 
former  assented  to  the  assignment  made, 
and  now  acquiesces  in  its  consequences. 
In  a  controversy  between  partners  or 
their  assignees  the  as^nt  must  appear  to 
have  been  positive  and  voluntary,  but 
even  a  partner  cannot  withdraw  snch  as- 
sentalterthe  allotment.  Stout  v.  McNeill, 
supra.  There  is  no  error,  and  the  judg- 
ment is  affirmed. 


a09  N.  0.  67) 

Bryan  v.  Spitkt  et  al. 

(Supreme  Court  of  Korth  Carolina.    Oct  37, 

1S91.) 

Advxbss  FossBseioK— Btiobncb — CoLOB  or 
Title. 

1.  The  direct  testimony  of  a  witness  that  a 
certain  person  was  in  possession  of  land  is  the 
statement  of  a  simple  fact,  and,  as  suob,  evi- 
dence of  actual  possession  and  occupation,  for  the 
purpose  of  establishing  adverse  possession. 

2.  Testimony  that  a  certain  person,  and  those 
claiming  under  nim,  bad  certain  land  In  posses 
sion  during  a  certain  period,  immediately  fol- 
lowed by  testimony  of  the  same  witness  giving 
tbe  names  of  the  heirs  and  devisees  of  such  per- 
vta,  and  the  successive  descents  and  devises 
down  to  the  date  of  the  conveyance  of  the  prop- 
erty to  plaintiff,  warranted  a  finding  that  these 
were  the  persons  claiming  under  such  person, 
and  that  they  were  In  possession  as  stated  by 
witness. 


8.  Plaintiff's  admisaion  tliat  defendants  were 
for  a  certain  time  in  adverse  possession  of  oer 
tain  land,  claiming  in  the  same  manner  as  a  cer- 
tain witness,  is  not  an  admission  that  they  were 
claiming  under  color  of  title,— the  testimony  of 
said  witness  being,  first,  that  he  claimed  nnder 
a  deed  to  one  S.  in  trust  for  the  people  of  J. ; 
and,  next,  that  he  claimed  his  lot  in  severalty, 
though  under  such  deed  the  beneficiaries  would 
talie  as  tenants  in  common;  and,  next,  that  he 
claimed  in  the  same  way  he  did  when  he  first 
went  on  the  land,  though  the  deed  was  executed 
several  years  thereafter. 

4.  Though  defendants'  adverse  possession  is 
admitted,  proof  of  the  deed  to  8.  in  trust  raises 
no  presumption  that  they  claimed  under  it, 
none  of  them  being  grantees  therein,  or  named  in 
it  as  cestuia  que  tnutent. 

Appeal  from  superior  court.  Craven 
county :  Henbt  G.  ('onnor.  Judge. 

Ejectment  by  James  A.  Bryan  against 
Washington  Splvey  and  others.  Judg- 
ment for  plaintiff,  and  defendants  appeal. 
Affirmed. 

Af.  de  W.  Stevenson,  O.  H.  Outon,  and 
J.  W.  Binadale,  for  appellants. 

Shepherd,  J.  The  exceptions  addressed 
to  the  admission  of  the  documentary  evi- 
dence of  the  plaintiff  having  been  aban- 
doned, the  only  questions  nhich  remain 
tor  our  consideration  are  whether  the  tes- 
timony adduced  upon  the  trial  was  legal- 
ly sufficient  to  sustain  the  flnding^s  of  fact, 
and  whether  these  findings  warrant  the 
conclusions  of  law  as  declared  by  the  court 
below. 

1.  It  Is  first  insisted  by  the  defendants 
that  upon  the  whole  testimony  the  plain- 
tifi  has  failed  to  show  that  the  title  baa 
passed  out  of  the  sta  te,  and  that,  grant- 
ing that  the  title  is  out  of  the  state,  there 
id  nothing  to  support  the  presnmptlon  of 
a  conveyance  to  the  plaintiff,  or  those  nn- 
der whotn  she  claims.  It  is  well  settled 
that  an  adverse  possession  of  land  for  30 
years  raises  a  presumption  of  a  grant 
from  the  state,  "  and  that  it  is  not  neces- 
sary even  that  there  should  be  a  privity 
or  connection  among  the  successive  ten-' 
ants."  Davis  v.  McArthur,  78  N.  C.  857; 
Reed  v.  Earnhart,  10  Ired.  616;  Wallace  v. 
Maxwell,  Id.  110;  Fitsrandolph  v.  Norman, 
Tayl.  (N.  C.)  127.  "This  presumption." 
says  Smith,  C.  J.,  in  the  case  first  cited, 
"arises  at  common  law,  and  without  the 
aid  of  the  act  of  1791,  and  it  is  the  duty  of 
the  court  to  instruct  the  jury  to  act  upon 
it  as  a  rule  of  the  law  of  evidence.  Simp- 
son V.  Hyatt,  1  Jones,  (N.  C.)  517."  Now 
if,  as  found  by  bis  honor,  the  land  in  con- 
troversy was  "in  the  possession  of  the 
children  and  devisees  of  Richard  D.Speight 
and  those  claiming  through  them, "  from 
1829  to  1858,  (a  period  of  29  years,)  and 
that  from  that  date  until  1862  it  was  oc- 
cupied by  Peter  Q.  Evans,  the  law  would 
raise  a  presumption  that  the  title  bad 
passed  out  of  the  state,  and  this  without 
reference  to  whether  the  said  Evans  was 
claiming  jointly  with  Ricbai-d  S.  Donnell, 
and  regardless  of  any  privity  between  him 
and  the  preceding  occupants.  If  the  title 
was  out  of  the  state,  the  law  would  also 
presume  that  a  deed  had  been  executed  by 
the  true  owner  to  the  parties  under  whom 
the  plaintifl  claims,  they  having  had  con- 
tinuous adverse  possession  of  the  same, 
succeeding  each  other    as  privies,  for  30 
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years.  HIH  v.  Overton,  81  N.  C.  395;  Sea- 
well  T. Bunch,  6. Tones,  (N.  C.)  195:  Taylor 
▼.  Goocb,  3  JoneB,  (N.  C.)  467;  Davis  v. 
McArthur,  sapra;  Melvin  v.  Waddell,  75 
N.  C.  361.  Tbeae  propoBltionsdonot  aeem 
to  be  eerloaaly  controverted  by  the  conn- 
ael  (or  the  defendants,  but  they  Insist  that 
the  testimony  is  not  sufficient  to  show 
any  possession  whatever  from  which  his 
honor  conld  find,  as  a  legal  inference  or 
otherwise,  that  there  was  an  adverse  occa- 
pation  as  claimed  by  the  plaintiff.  In  sup- 
port of  this  position,  they  say  "  that  tlie 
testimony  of  W.  H.  Marshall  [the  only 
witness  Introduced  by  the  plaintiff]  in  re- 
gard to  pusseaslou  was  insufficient;  too 
uncertain  and  indefinite;  that  possession 
la  a  question  of  fact  and  law,  and  that 
plaintiff  must  show  that  the  land  was 
nsed  and  occupied  by  showing  what  was 
done  on  it,  and  by  whom. "  It  cannot  be 
doubted  that  what  constitutes  adverse 
Iiossesslon  is  a  mixed  question  uf  law  and 
fact,  and  the  same  may  be  said  of  a  pos- 
session that  la  not  adverse,  where  the  evi- 
dence shows  that  the  possession  claimed  is 
constmetlve  only,  or  in  other  instances 
where  It  depends  upon  the  application  of 
legal  principles.  "Where,  however,  a  wit- 
oesH  testifies  that  a  certain  person  is  in 
possession  of  land,  and  where,  as  In  the 
present  case,  there  is  nothing  in  his  or  any 
other  testimony  to  Indicate  that  the  pos- 
session was  a  conflicting  one,  or  that  the 
witness  intended  that  bis  language  should 
be  undertsood  in  any  other  than  Its  ordi- 
nary sense  among  laymen,  to-wlt,  actual 
possession  or  occupation,  we  canuot  but 
treat  it  as  the  statement  of  a  simple  fact, 
and  as  such  a  proper  subject  for  the  con- 
sideration of  a  Jury,  or  the  court,  when  a 
jary  trial  has  been  waived.  That  sn.-th  is 
the  ordinary  meaning  of  the  language  is 
manifest  from  the  following  authorities: 
"Possession  expresses  the  closest  relation 
of  fact  that  can  exist  between  a  corporeal 
thing  and  the  person  who  possesses  it,  Im- 
plying either  (according  ^o  Us  strictest 
etymology)  an  actual  physical  contact,  as 
by  sitting,  or  (as  some  would  have  It) 
standing,  upon  a  thing."  Bnrrlli,  Law 
Diet.  313.  "A  witness  may  testify  directly 
in  the  first  Instance  to  the  fact  of  posses- 
sion tf  he  can  do  so  positively,  subject,  of 
course,  to  cross-examination. "  Abb.  Tr. 
Kv.  590-622.  In  Rand  v.  Freeman,  1  Allen, 
517,  a  witness  was  asked,  "Did  you  take 
possession  of  the  property?"  The  ques- 
tion was  objected  to  as  incompetent  to 
prove  possession.  The  court  said :  "  It  is 
objected  that  the  question  was  illegal, 
because  possession  consists  partly  of  law 
and  partly  of  fact.  But  It  Is  a  sufficient 
answer  to  this  to  say  that  the  word  is 
often  used  merely  in  reference  to  the  fact, 
and  the  defendant  could  have  protected 
himself  from  all  prejudice  by  cross-exam- 
ination." In  Lanslngbnrgh  v.  Crary,  1 
Barb.  542,  the  court,  in  reference  to  a  simi- 
lar question,  said :  "It  might  involve  the 
necessity  of  farther  questions,  and  perhaps 
of  a  rigid  cross-examination ;  but  this  last 
[we]  think  was  the  true  remedy,  and  not 
an  objection  to  the  question  Itself.  It  be- 
longs to  that  class  of  facts  of  which  there 
are  many  in  the  law,  seemingly  Involving, 


to  some  extent,  the  expression  of  an  opin- 
ion, or  a  conclusion  from  other  particular 
facts  as  to  which,  from  the  necessity  of  the 
case,  the  law  tolerates  a  direct  and  com- 
prehensive question."  Our  conclnslon, 
therefore,  is  that  the  testimony  of  the  wit- 
ness Marshall  was  evidence  of  actual  pos- 
session and  occupation,  and,  as  such,  was 
proper  to  be  considered  by  the  court. 

It  is  further  objected  that  the  testimony 
of  the  said  witness  that  "Richard  D. 
Speight,  and  those  claiming  under  him, 
had  it  [the  land]  in  possession  from  1829 
to  1858,^  was  "insufficient,  uncertain,  and 
improper,  unless  the  names  of  the  persons 
referred  to  were  given,  and  evidence  of  the 
manner  of  their  claims  under  him  was 
shown."  The  witness,  after  testifying  as 
above,  immediately  proceeded  to  state 
with  much  particularity  the  names  of  the 
heirs  and  devisees  of  the  said  Speight,  and 
the  successive  descents  a  ud  devises  down  to 
the  date  of  the  conveyance  of  the  property 
in  question  to  the  plaintiff.  His  honor  finds. 
In  substance,  that  these  were  the  persons 
who  were  claiming  under  the  said  Speight, 
and  were  in  posseRSlon, as  stated  by  thesald 
witness.  Wethlnk  that  a  fair  construction 
of  the  testimony  warranted  the  finding. 
This  being  so,  we  have  but  to  apply  the 
presnmption  of  the  adverse  character  of 
the  holding  arising  from  the  unexplained 
fact  of  actual  occupation,  and  the  conclu- 
sion of  the  court  that  those  under  whom 
the  plaintiff  claims  were  the  owners  of  the 
property  is  fully  vindicated,  Kuffln  v. 
Overby,  88  N.  C.  369.  The  case  Just  cited 
Is  fully  sustained  by  Jackson  v.  Com- 
mlBsioners,  1  Dev.  &  B.  177,  in  which  It  is 
said  (Rdpfin,C.  J.,  delivering  the  opinion) 
that  "every  possession  is  taken  to  be  on 
the  possessor's  own  Idtle,  until  the  con- 
trary appears,  as  the  possession  is  in  itself 
the  strongest  evidence  of  the  claim  of 
title,  and,  when  long  continued,  of  the 
title  also.  Ijcaving  the  possession  to  the 
jury  as  a  ground  of  presnmption,  left  it  as 
evidence  both  of  the  right  and  the  claim  of 
light;  and  It  cannot  bedonbted  that  the 
Jury  must  have  understood  that,  to  au- 
thorize the  presumption,  they  must  believe 
that  Brooks  occupied  and  uSed  the  ground 
as  his  own.  To  establlMh  such  claim  did 
[not]  require  express  evidence  of  it.  Inde- 
pendent uf  the  possession  itself. " 

2.  It  is  further  contended  that,  admit- 
ting that  the  title  was  in  the  persons 
above  named,  the  defendants  are  protect- 
ed by  their  adverse  possession  under  color 
of  title  for  seven  years.  This  defense  Is  an 
affirmative  one,  and  the  onus  probaadl 
is,  of  course,  upon  the  defendants  to  es- 
tablish it.  Kuffln  V.  Overby,  105  N.  C.  78, 
11  S.  E.  Rep.  251.  It  is  admitted  by  the 
plalntin  that  the  defendants  hare  been  in 
the  adverse  possession  of  the  several  parts 
of  the  property  (James  City)  since  1868, 
"claiming  the  same  as  the  witness  Wm. 
Benbury."  It  is  denied,  however,  that 
they  claim  under  color  of  title;  and  his 
honor  finds  that  they  entered  without  such 
color  in  1 863,  and  that  after  the  execution  of 
the  deed  by  Hunter  and  others  to  James' 
Salter  in  1867,  the  defendants  "continued  to 
occupy  their  several  lots  inclosed  by  them  in 
the  same  manner  as  before,  and  [that]  the 
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character  of  their  possesHinn  was  not 
thereby  changed."  "This  flndins,"  says 
bis  honor,  "l8  based  opon  the  fact  that 
the  teBtlmony  In  respect  thereto  is  con- 
flicting; and,  tnlten  in  connection  with 
the  answer  of  November  11, 1890,  the  court 
is  unable  to  find  that  tbey  were  holding 
under  the  provisions  of  said  deed  for  seven 
years  prior  to  the  commencement  of  this 
action. "  It  Is  insisted  that  this  finding 
was  unauthorized  by  the  testimony,  and 
especially  by  reason  of  the  admission  of 
plaintiff.  It  will  be  observed  that  the  ad- 
mission was  not  that  the  defendants  were 
holding  under  color  of  title,  but  that  they 
were  claiming  in  the  same  manner  as  the 
witness  Benbury.  The  testimony  of  this 
witness,  as  bis  honor  says,  is  conflicting. 
'  The  witness  says,  first,  that  be  claims  un- 
der the  deed  to  Salter.  This  deed,  it  will 
ba  noticed,  is  in  trust  for  "the  people  of 
James  City;"  by  which  we  must  under- 
stand (nothing  further  appearing)  tbey 
are  to  take  as  tenants  in  common.  Ue 
then  states,  in  effect,  that  be  claims  liis 
lot  in  severalty,  and  further  remarks,  "  I 
claim  it  in  the  same  way  I  did  when  I  first 
went  there."  Eliminating  even  the  an- 
swer above  mentioned,  which  claims  in 
severalty  and  makes  no  mention  of  the 
deed,  we  are  not  surprised  at  the  Inability 
ol  bis  honor  to  find  that  Benbury  was 
claiming  under  color  of  the  deed  to  Salter: 
and  surely  nls  statement  referred  to  in  the 
admission  of  plaintifl  cannot,  even  in  the 
absence  of  the  finding,  be  construed  into 
the  concession  insisted  upon.  Appreciat- 
ing the  force  of  this  reasoning,  the  counsel 
for  defendants  very  earnestly  contend 
that  the  possi^ssion  being  admittedly 
adverse,  and  the  deed  to  Salter  having 
been  proved  and  introduced  in  evidence, 
the  law  raises  a  presumption  that  the  de- 
fendants claim  under  It,  and  that,  there- 
fore, the  burden  of  proof  Is  shifted,  and  It 
Is  incumbent  on  the  plaintiff  to  rebut  such 
presumption.  Register  v.  Rowell,8  Jones, 
(N.  C.)  812.  To  this  it  may  be  answered 
that  the  supposed  presumption  is  already 
rebutted  by  the  finding  of  the  court,  and 
that  we  cannot  review  its  conclusion  of 
fact  when  there  is  any  evidence  tending  to 
sustain  it.  Treating  the  finding,  however, 
as  negative  in  its  cliaracter,  (which  is  not 
the  case,)  and  conceding  that,  in  order  to 
raise  the  presumption,  it  Is  unnecessary 
that  the  color  of  title  should  have  been 
executed  contemporaneously  with  the  en- 
try, an  Insuperable  objection  to  the  de- 
fendants' contention  is  encountered  in  the 
fact  that  none  of  these  defendants  are 
grantees  in  the  deed,  nor  are  they  named 
therein  as  cestuls  quetnistent.  Graybeal  v. 
Davis,  95  N.  C.  608,  and  the  cases  cited. 
This  is  an  indispensable  requisite  to  the 
presumption  insisted  upon.  Such  being 
the  case,  the  burden  continued  upon  the 
defendants  to  connect  themselves  with 
the  said  deed,  and  to  show  that  they 
claimed  under  the  same.  Having  failed 
to  show  this  to  the  satisfaction  of  the 
court,  and  indeed,  it  having  been  affirma- 
tively found  to  the  contrary,  we  are  on- 
able  to  see  any  ground  for  reversing  the 
ludgnient,  and  it  must  therefore  be  af- 
firmed. 


(IT.  a 

OM  N.  C.  UT) 

Moore  v.  Garnbb. 

(Supreme  Court  cf  North  CaroUna.    Nov.  8, 
1891.) 

APPBiJ.8  PBOM  INVBRIOR  COUBTS— FJ-BASIXO — 

Res  Jxtdjoaxa. 

1.  On  appeals  from  jnstloe  court,  under  Code 
N.  C.  a  875,  880,  881,  wben  the  return  faiU  to 
show  the  pleadings  before  the  justice,  the  su- 
perior court  may  allow  ail  pleas  to  be  filed  to 
which  either  party  might  have  been  entitled. 

2.  In  an  action  to  recover  amount  realized 
from  sale  of  property  placed  in  the  hands  of  a 
judgment  creiditor  to  be  sold  and  applied  on  the 
judgment,  which  plaintiff  claimed  was  not  so  ap- 
plied, it  appeued  that  prior  to  this  action  plain- 
tiff was  cited  to  show  cause  why  execation 
should  not  issue  on  said  judgment,  and  in  that 
proceeding  alleged  that  the  execution  was  paid 
by  the  proceeds  of  the  property,  which  question 
was  then  adjudicated.  Held,  that  plaintiff  was 
estopped  from  again  trying  the  Issne, 

Appeal  from  superior  court,  Granville 
county ;  Edwin  T.  Boykin,  Judge. 

Action  in  assumpsit  by  James  I.  Moore 
against  W,  H.  Garner,  administrator. 
From  a  lodgment  for  defendant,  plaintiff 
appeals.    Affirmed. 

N.  ¥.  Gulley,  for  appellant.  A.  W.  Ora.' 
barn  and  John  W.  Orabam,  for  appellee. 

Mekrimon,  G.  J.  This  action  began  in 
the  court  of  a  justice  ol  the  peace,  and 
the  pleadings  there  were  oral.  The  plain* 
tift  appealed  to  the  superior  court  from 
a  judgment  adverse  to  him.  In  the  latter 
court,  "it  did  not  appear  what  pleas  were 
put  in  before  the  justice  of  the  peace,  and 
counsel  could  not  agree  as  to  the  matter, " 
and  the  court  hence  allowed  "all  pleas 
to  which  either  party  might  have  been  en> 
titled. "  The  plaintiff  assigned  this  as  er- 
ror. The  plaintiff  had  the  right  to  ap- 
peal, and  the  superior  court,  npon  the  ap- 
peal, had  complete  jurisdiction  of  the 
action  for  all  the  purposes  of  "a  new  trial 
of  the  whole  matter  at  the  ensuing  term 
of  said  court, "  the  appeal  to"l>e  heard  on 
the  original  papers."  Code,  §§  876,  880, 
881.  The  action  thus  In  the  superior 
court  was  to  be  tried  cfeuoro,  and  the 
court  bad  ample  power  to  amend  the 
pleadings,  and  to  allow  new  pleas  or  mat- 
ters of  defense  to  be  alleged,  including 
matters  of  estoppel,  whether  such  d^ense 
bad  been  allowed  in  the  court  below  or 
not,  and  the  exercise  of  its  discretion  by 
the  court  in  allowing  new  and  additional 
defenses  is  not  ordinarily  reviewable  here. 
Poston  V.  Rose,  87  N.  C.  279;  Johnson  v. 
Rowland,  80  N.  C.  1;  Hinton  v.  Deans,  75 
N.  C.  18;  Thomas  v.  Simpson,  80  N.  C.  4: 
Faison  v.  Johnson,  78  N.  C.  78;  Dobson 
V.  Chambers,  Id.  394.  The  plaintiff  briugs 
this  action  to  recover  from  the  defendant 
$164.14,  with  interest,  wblch  he  uliegea 
the  intestate  of  the  defendant  realiied 
from  the  sale  of  certain  property  of  the 
plaintiff,  and  agreed  to  apply  to  the  pay- 
ment of  certain  judgments  against  the 
plaintiff  that  belonged  to  the  intestate, 
which  the  latter  failed  to  do.  The  defend- 
ant, by  permission  of  the  court,  allied 
as  a  defense  that  the  plaintiff's  alleged 
claim  and  cause  of  action  bad  been  liti-> 
gated  and  determined  adversely  to  bim  in 
another  proceeding,  wherein  the  present 
defendant  was   the    interested    plaintiff. 
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and  the  present  plaintiff  was  defendant. 
Tbat  proceeding  vras  a  rule  upon  the  de- 
fendant (the  present  plaintiff)  to  abow 
cause  why  an  execution  should  not  issue 
to  enforce  the  judgments  above  men- 
tioned. The  defendant  insisted  that, 
therefore,  the  plaintiff  was  estopped  as 
to  bis  alleged  cause  of  action,  and  the 
court  so  decided.  This  decision  is  as- 
signed as  error.  The  record  is  confused, 
and  not  very  intelligible.  It  was  the  duty 
of  the  appellant  to  show  the  alleged  er- 
ror, if  be  could.  If  be  failed  because  of 
bis  lacbes,  It  Is  his  fault,  not  tbat  of  the 
eourt.  We  cannot  see  that  there  Is  error. 
It  appears  from  the  evidence,  accepted  as 
true,  (and  the  court  bo  treated  it,)  that 
the  plaintiff's  alleged  cause  of  action  was 
litigated  and  determined  agaloHt  him  in 
the  proceeding  above  mentioned  and  re- 
ferred to.  Tbat  it  was  contested  and  de- 
termined In  an  application  for  leave  to 
issue  an  execution  to  enforce  a  Judgment 
Is  nu  reason  why  the  plaintiff  should  not 
be  estopped.  The  whole  matter  em- 
braced properly  by  such  application  be- 
came and  remains  na  aajndieata.  In 
disposing  of  the  application,  it  was  per- 
tinent and  proper  for  the  present  plaintiff 
to  show  that  be  had  paid  the  judgment, 
and  be  did  allege  and  contend  that  it  was 
paid  by  the  proceeds  of  the  sale  of  his 
property  realized  by  the  intestate,  the 
very  money  he  seeks  by  this  action  to  re- 
cover. In  another  proper  proceeding  be- 
tween the  plaintiff  and  the  defendant,  the 
present  alleged  cause  of  action  was  liti- 
gated, and  its  merits  adjudicated.  The 
defendant  clearly  has  the  right  to  ayail 
himself  of  the  defense  tbe  court  allowed 
him  to  allege  and  establish.  Sanderson 
▼.  Dally,  83  N.  C.  67;  Tuttle  v.  Harrill.  85 
N.  C.  456;  Warden  v.  .McKlnnon,  99  N.  C. 
251,  5  S.  E.  Rep.  917;  Temple  v  Williams, 
91  N.  C.  82;  McElwee  v.  Blackwell,  101  N. 
C.  193,  7  S.  G.  Rep.  893.  Judgment  af- 
firmed. 


(lOe  N.  C.  24S) 

Phillips  et  ah  v.  Hodges 

{Supreme  Covxt  of  North  CaroUna.    Oct.  87, 
189L) 

BsTOPPBL  IN  Pais — Joint  Tenanct— Dsbd  to  Hub- 
bans  AND  Wl»B  —  FaILUBB  TO  ReOOKD  —  BONA 

Fids  Pdbcbaseb. 

1.  A  husband  and  wife  took  a  deed  of  land  on 
April  2,  1852,  bnt  did  not  record  it  ontil  January 
11, 1886.  April  23, 1853,  the  husband  alone  deeded 
back  to  their  grantor,  S.,  who  reconveyed  tlie 
same,  and  his  srantee  died  in  1880,  and  the  land 
was  sold  to  defendant  at  administrator's  sale. 
8.  pablioly  stated  at  the  sale,  in  presence  of  the 
husband  and  wife,  that  the  title  was  perfect, 
and  they  made  no  objection.  The  hust>and  acted 
as  auctioneer.  Defendant  had  no  notice  of  the 
deed  to  the  husband  and  wife,  and  went  into  pos- 
session, and  in  1881  recorded  his  deed.  Held,  tbat 
the  wife's  conduct  at  the  sale  did  not  estop  her 
from  asserting  her  right  of  survivorship  to  the 
land. 

a.  Code  N.  C.  S  1836,  which  abolishes  snrviv- 
orsbip  in  joint  tenunuies,  does  not  apply  to  con- 
veyances to  husband  and  wife. 

8.  Under  Act  N.  C.  1885,  c.  147,  which  pro- 
vided that  no  deed  of  oonveyanoe  then  ezeented 
should  l>e  valid  as  against  aa  innocent  purchaser 
for  valne  nnless  recorded  prior  to  January  1, 1886, 
no  claim  could  be  asserted  nnder  the  deed  to  the 
husband  and  wife,  which  was  not  recorded  until 
January  11, 1886. 

T.138.K»no.31— 49 


4.  The  unrecorded  deed  to  the  husband  Kot 
wife  passed  only  an  equitable  title,  tu  be  per 
fected  by  registration. 

5.  Where  defendant  had  no  source  of  infor- 
mation to  which  be  could  more  reasonably  resort 
than  to  the  husband  to  ascertain  how  the  hus- 
band acquired  the  title  which  he  conveyed  ia 
1852,  the  husband's  conduct  at  such  auction  sale 
ezciised  defendant  from  making  any  inquiiy  as 
to  such  title. 

Appeal  from  superior  court,  Harnett 
county;  Edwin  T.  Botkin,  Judge. 

Action  by  W.  P.  Phillips'  heirs  against 
H.  A.  Hodges  to  recover  la'nd.  Judgment 
for  defendant  on  nonsuit.  Plaintiffs  ap- 
peal.   Affirmed. 

Statement  bt  the  Court.  The  action 
was  commenced  8th  June,  1888,  by  W.  P. 
Phillips,  who  afterwards  died,  and  tbe 
present  plaintiffs  were  made  parties.  It 
was  admitted  that  prior  to  April  2,1852, 
one  W.  B.  Suries  owned  tbe  land,  and  on 
tbat  day  conveyed  it  by  deed  to  N.  L. 
Phillips  and  Patience  W.  Phillips,  his 
wife,  which  deed  was  registered  11th  Janu- 
ary, 1886.  On  28th  April,  1852,  Nathan  L. 
Phillips  alone  executed  a  deed  back  to  W. 
B.  Suries,  which  was  regristered  10th 
April,  1854.  W.  B.  Suries  continued  in  pos- 
session until  tbe  7th  February,  1859,  when 
he  sold  and  conveyed  the  land  for  a  val- 
uable consideration  to  James  C.  Suries, 
who  immediately  entered  and  remained 
in  possession  until  bis  death,  in  1880.  His 
family  continued  in  possession  until,  un- 
der special  proceedings  to  make  real-es- 
tate assets,  tbe  land  was  sold  by  Daniel 
Stewart,  his  administrator  and  commis- 
sioner, at  public  sale,  to  H.  A.  Hodges, 
the  defendant,  to  whom,  after  conflrma-. 
tion  of  sale  and  payment  of  the  purchase 
money,  the  said  Stewart,  by  order  of  the 
court,  executed  a  deed  for  the  land,  dated 
7th  Aprii,1884,  and  registered  23d  April,  1884. 
At  the  public  sale  W.  B.  Suries  was  pres- 
ent, and  at  tbe  request  of  the  administra- 
tor, Daniel  Stewart,  got  up  and  publicly 
stated  that  the  title  was  perfectly  good. 
This  statement  was  made  in  the  presence 
of  N.  L.  Phillips  and  wife.  Patience  W. 
Phillips,  neither  of  whom  interposed  any 
objection,  and  N.  L.  Phillips  assisted  at 
the  sale  by  acting  as  auctioneer.  H.  A. 
Hodges  .  immediately  took  possession, 
and  has  remained  In  possession  ever  since. 
A  year  or  two  after  H.  A,  Hodges  had 
paid  for  the  land,  obtained  his  deed,  and 
taken  poBsession,  N.  L.  Phillips  showed 
bim  tbe  old  deed  to  himself  and  wife  from 
W.  B.  Suries,  datpd  2d  April,  1852,  then 
unregistered,  and  told  bim  tbat,  although 
be  had  been  paid  for  the  land,  he  could 
hold  it  under  that  deed,  bnt  would  sur- 
render the  deed  to  him  for  f  25,  to  which 
Hodges  remarked  that  he  would  not  give 
him  %  cents  for  it.  This  was  the  first  no- 
tice Hodges  had  of  the  deed.  On  12th  No- 
vember, 1887,N.  L.  Phillips  and  wife  made 
a  deed  of  gift  for  the  land  to  their  son. 
W.  P.  Phillips,  the  original  plaintiff,  who 
instituted  this  suit  8th  June,  1888.  N.  L. 
Phillips  died  in  1889,  leaving  his  wife.  Pa- 
tience W.  Phillips,  surviving  him,  who  ia 
still  living,  and  was  present  at  the  trial 
of  this  cause,  but  not  examined.  Tb« 
defendant  asked  the  following  special  In- 
structions in  writing:  "That  the  deed 
rom  W.  B.  Suries  to  N.  L.  Phillips  and 
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wife,  dated  2d  April,  1862,  not  having  been 
registered  until  11th  January,  1886,  passed 
no  title  ns  against  J.  C.  Sorles  or  the  de- 
fendant. H.  A.  Hodges,  under  Acts  1885,  c. 
147,  §  1."  His  honor  having  intimated 
that  such  was  his  opinion,  and  that  he 
would  so  charge  the  jary,  the  plaintiffs 
excepted  to  the  ruling  ol  the  court,  and 
in  dderence  thereto  submitted  to  a  non- 
suit, and  appealed.  Judgment  accord- 
ingly. 

F.  P.  Jonea,  for  appellants.  B.  P.  Bux- 
ton, for  appellee. 

Davis,  J.  The  foregoing  Isthefull  state- 
ment of  the  case  on  appeal,  from  which  it 
will  be  seen  at  a  glance  that  there  is  not  a 
shadow  of  merit  or  equity  in  the  plaintiffs' 
claim  to  the  land  In  controversy,  aud  we 
shall  see,  upon  an  examination  of  the  law 
upon  which  they  rely,  that  it  Is  equally 
wltliout'  foundation  in  law.  It  will  be 
conceded,  as  Insisted  for  the  plaintiff, 
that  by  the  deed  of  April  2, 1852.  from  W. 
B.  Surles  to  N.  L.  Phillips  and  Patience 
W.  Phillips,  bis  wife,  the  husband  and 
wife  took  the  land  penny et  pertoiit;  and 
the  act  of  1784,  (Code,  S  1326,)  abolishing 
Aurvlvorsblp  In  Joint  tenancies,  does  not 
apply  to  conveyances  to  husband  and 
nrlfe,  for  the  reason  assigned  by  Gaston, 
J.,  in  Motley  v.  Whltemore,  2  Dev.  &  B. 
(37,  that,  "being  In  law  but  one  person, 
they  have  each  the  whole  estate  as  one 
person,  and  on  the  death  of  either  of  them 
the  whole  estate  continues  in  the  sur- 
vivor. "  Long  V.  Barnes,  87  N.  C.  829,  and 
cases  cited.  It  will  be  conceded,  to<j,  that 
the  subsequent  reconveyance  by  N.  L. 
"Phillips  alone  to  W.  B.  Surles  could  not 
deprive  the  wife,  Patience  W.  Phillips,  of 
the  riKht  of  survivorship.  Simonton  v. 
Cornelius,  98  N.  C.  433, 4  S.  £.  Bep.  88,  and 
cases  cited. 

It  Is  insisted  for  the  defendant  that  the 
conduct  of  N.  L.  Phillips  and  his  wife  at 
the  sale  was  a  fraud  upon  the  purchaser 
for  value  and  without  notice,  and  that 
they  are  thereby  estopped  from  asserting 
title  totlieland.  That  is  true  as  to  N. 
L.  Phillips;  but  the  wife,  by  reason  of 
her  preRciice  at  the  sale  with  her  hnstiand, 
and  her  silence  when  he  stated  publicly  in 
her  hearing  that  the  "title  was  perfectly 
good."  was  not  by  that  alone  estopped. 
While  the  reason  for  this  may  not  be  en- 
tirely satisfactory,  it  is  well  settled  by  au- 
thority; though,  speaklnitfor  myself,  and 
yielding  to  settled  Judicial  precedent,  I  am 
unable  to  see  why  It  was  not  as  much  a 
fraud  In  the  wife — who,  it  appears,  had 
sufflcient  interest  to  attend  the  sale— to 
stand  by  and  hear  the  husband  make  the 
statement  that  estopped  him  as  a  fraud 
upon  an  Innocent  purchaser,  as  It  was 
In  him  to  make  the  statement.  It  is  not 
easy  to  conceive  of  any  honest  purpose  in 
withholding  from  registration  and  pub- 
licity for  more  than  30  years  the  deed  to 
N.  L.  Phillips  and  wife,  through  whom  the 
plaintiffs  claim.  The  statute  of  presump- 
tions had  commenced  to  run  more  than  a 
quarter  of  a  century  before  this  action 
was  instituted;  and,  though  nnlilte  the 
statute  of  limitations,  which  Is  a  com- 
plete? bar  as  to  all  persons  not  under  dis- 
abilities, it  is  so  emphatically  a  statute  of 


repose  that  no  saving  Is  made  in  it  of  the 
rights  of  infants  femes  covert  or  pereona 
oon  cowpoa  mentis.  Headen  v.  Womack, 
88  N.  C.  468,  and  cases  cited.  But  the 
learned  counsel  for  the  defendant  was  con- 
tent, as  he  might  well  be.  to  rely  upon  the 
act  of  1885,  c.  147,  which  made  the  deed  of 
no  avail  against  creditors  or  Innocent  pur- 
chasers for  value  unless  registered  prior 
to  January  1, 1886,  whereas  it  was  regis- 
tered after  that  time.  The  unregistered 
deed  did  not  pass  the  legal  title,  but  only 
an  equitable  title,  to  be  perfected  by  regis- 
tration. Uavis  V.  Inscoe,  84  N.  C.  896,  and 
cases  cited.  Counsel,  In  bis  brief,  saya: 
"  Would  It  not  have  been  prudent  for  a 
purchaser  to  have  inquired  as  to  how  N.  I.. 
Phillips  acquired  bis  title?  Such  inquiry 
would  have  disclosed  the  fact  that  he  held 
only  a  Joint  estate  with  his  wife,"  etc., 
which  would  bring  the  case  within  the 
proviso  of  the  act  of  1885.  This  conten- 
tion might  perhaps  be  made  with  some 
force,  but  for  the  fact  that  the  purchaser 
had  no  source  of  information  to  which  he 
could  more  reasonably  resort  than  to  S. 
L.  Phillips,  who,  in  the  presence  of  his 
wife,  with  the  deed  under  which  they 
claimed  in  his  possession,  gave  the  fraud- 
ulent assurance  that  the  title  was  perfect. 
The  counsel  for  the  plaintiffs  says  the 
deed,  when  registered,  related  back  to  its 
execution ;  and  "  the  act  of  1885  would  be 
unconstitutional  if  the  effect  of  it  would 
be  to  divest  from  P.  W.  Phillips  in  1885  aa 
estate  which  vested  In  her  by  deed  In  1852. " 
The  error  of  counsel  is  In  overlooking  the 
fact  that  but  for  the  act  of  1885,  and  the 
various  successive  acts  after  two  years 
from  April,  1852,  extending  the  time  for  reg  - 
Istratlon,  the  deed  to  Phillips  and  wife 
would  have  conveyed  no  legal  title  unless 
registered  within  two  years  from  April  2, 
1852.  Registration  is  required  for  the  pro- 
tection of  innocent  purchasers  for  value, 
and  creditors,  and  to  prevent  frauds;  and 
the  legislature  did  not  think  It  wise  to  ex- 
tend the  time  for  registration  after  Janu- 
ary 1, 1886,  so  as  to  give  legal  validity  to 
deeds,  as  aealnst  innocent  purchasers  and 
creditors;  and  thecase before  us  Illustrates 
the  wisdom  of  the  law-makers.  There  is 
no  error,  and  the  Judgment  Is  affirmed. 


KORNBOAT  v. 
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(Supreme  Court  oj  North  CaroUna.    Oct  27, 
1891.) 

CosJDmoKAL  Sales  —  Reqistky  —  Inoomsistkmt 
PiNDisoB— Ownership  op  Propbbtt. 

1.  Codo  N.  C.  i  1275,  reqnirinK  conditional 
sales  of  personal  property  to  be  reduced  to  writ- 
ing and  registered,  does  not  render  such  sales  in- 
valid as  between  the  parties,  nor  affect  the  reme- 
dies of  the  parties  against  each  otber,  unless  it 
is  compiled  with;  and,  in  an  action  b;  the  seller 
against  the  buyer,  a  note  for  the  purchase  money 
may  be  put  in  evidence,  although  it  has  not  been 
registered; 

2.  Plaintiff  sued  on  a  note  given  in  part  pay- 
ment for  a  horse,  which  be  claimed  was  to  re- 
main his  until  the  note  was  paid.  Defendant  al- 
leged that  he  bought  the  horse,  paying  part  casta, 
and  giving  his  note  for  t45  for  the  balance;  that 
plaintiff  warranted  the  horse  to  be  sound,  where- 
as iu  fact  it  was  unsound;  and  claimed  damages 
for  breach  of  warranty.  The  Jury  found  that 
plaintiff  was  not  the  owner  of  the  horse;  that 
defendant  owed  him  for  the  same  (IS;  that  taif 
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representations  in  regard  to  its  souniness  were 
false;  and  that  the  defendant  was  entitled  to 
tSi.SO  damages.  Beld,  tnat  the  finding  in  regard 
to  onmership  was  material,  and  not  inconsistent 
with  the  other  findings  or  with  the  general  ver- 
dict, and  that  the  court  erred  in  adjadging  that  it 
was  mere  surplusage  and  that  the  plaintiff  was 
the  owner. 

8.  The  findings  that  defendant  owed  plaintiff 
•15,  and  that  he  was  entitled  to  t22.90  damages, 
were  not  sufficiently  intelli|[ible  to  warrant  a  jadg- 
ment,  for  the  reason  that  it  could  not  be  deter- 
mined with  certainty  whether  the  jury  meant  to 
find  that  defendant  owed  plaintiff  $16  and  that 
his  damages  should  be  deducted  from  that  sum, 
or  whether  the  damages  should  be  recovered  by 
defendant  and  plaintiff  should  recover  nothing, 
or  that  defendant  was  damaged  $15,  and  in  addi- 
tion «22.50. 

Appeal  from  superior  conrt,  Wayne 
cooDty;  Robert  W.  Winston,  Judge. 

Action  by  Robert  Komegay  against  J. 
F.  Komegay  to  recover  on  a  promissory 
note  i^iven  In  part  payment  for  the  pur- 
chase of  a  horse.  There  was  judgment 
for  plaintiff,  and  defendant  appeals.  Re- 
versed. 

Statement  by  the  Coobt.  The  com- 
plaint alleges,  in  substance,  that  the  plain- 
tiff Is  the  owner  of  the  horse  specified 
therein,  and  entitled  to  have  possession 
thereof;  that  the  defendant  has  posses- 
sion  of  the  horse,  and  refuses  to  surren- 
der th«  same,  etc.  The  defendant  .denies 
the  material  alleKatlons  of  the  complaint, 
and  alleges  that  the  plaintiff  sold  him  the 
horse  for  $95;  that  he  paid  f60  of  this 
price,  and  'gave  the  plaintiff  his  note  for 
the  balanco,  f45,  to  be  dne  on  the  Ist  day 
of  November,  1888;  that  the  plaintiff  war- 
ranted the  horse  to  be  sound,  whereas  he 
was  nnsonnd,  and  he  was  greatly  endan- 
gered by  such  unsoundness;  thereby  he  al- 
leges his  counter-claim  for  damages,  etc. 
The  reply  puts  in  issue  the  allegation  of 
the  answer.  The  court  submitted  to  the 
jury  the  following  issues,  to  which  they 
responded  as  indicated  at  the  end  of  each : 
"  (1 )  Is  the  plaintiff  the  owner  ol  the  prop- 
erty in  controversy'*  Answer.  No,  (2) 
What,  it  anything,  does  the  defpndant 
owe  the  plaintiff?  A.  f45  and  Interest. 
(3)  Did  plaintiff  represent  that  the  mare 
In  controversy  was  sound?  A.  Yes.  (4) 
Was  said  representation  false,  and  was 
It  relied  upon  as  a  material  inducement 
to  the  trade?  A.  Yes.  (5)  What  dam- 
age. If  any.  Is  defendant  entitled  to  re- 
cover? A.  $22..'>0."  On  the  trial  the  plain- 
tiff pat  in  evidence  a  note,  whereof  the  fol- 
lowing is  a  copy :  "  Mt.  Olive,  N.  O.,  Feb- 
ruary 18,  1888.  On  the  first  day  of  No- 
vember. 1888,  I  promise  to  pay  Robert 
Kornegay  or  order  the  sum  ol  forty  five 
dollars,  for  value  received,  balance  due  on 
horse,  salJ  horse  to  remain  R.  Kornegay's 
property  until  this  note  is  paid.  Witness 
roy  hand  and  seal.  [Signed]  J.  F.  Kok- 
NBOAT.  [Seal.]"  Said  note  bad  not  been 
registered,  and  the  defendant  objected 
to  the  Introduction  of  the  same  on  the 
ground  that  It  had  not  been  registered. 
Objection  overruled,  and  note  admitted, 
and  defendant  excepted.  Upon  the  return 
of  the  verdict  by  the  jury  as  above  set 
oat.  defendant  moved  to  set  aside  the 
verdict  as  inconsistent.  Motion  refused, 
and  defendant  excepted.    The  defendant 


then  moved  for  judgment  adjudging  blm 
to  be  the  owner  of  the  mare  in  contro- 
versy. The  court  refused  to  give  such 
Judgment,  and  defendant  excepted.  The 
defendant  then  asked  the  court  to  allow 
him  costs,  insisting  that  the  question  of 
costs  was  in  the  discretion  ol  the  court. 
The  court  stated  that  it  was  disposed  to 
allow  defendant  costs  If  it  had  the  power, 
but  that  It  had  not  such  power,  and 
thereupon  gave  the  judgment  set  out  in 
the  record,  and  defendant  excepted.  De- 
fendant excepted  to  the  said  judgment, 
for  that  it  adjudged  that  said  mare  be 
sold,  and  that  she  was  the  property  of 
the  plaintiff,  and  tor  that  it  a  warded  costs 
against  the  defendant.  The  delendant, 
having  excepted,  appealed  to  this  court. 
I^'.  C.  Munroe,  for  appellant.  Allen  A 
Dortch,  tor  appellee. 

Merbimon,  C.  J.  The  purpose  of  the 
statute  (Code,  §  1275)  requiring  all  condi- 
tional sales  of  personal  proper^  to  be  re- 
duced to  writing  and  registered,  la  to 
protect  creditors  and  purchasers  for  value. 
It  is  no  part  of  Us  purpose  to  render 
such  sales,  whether  in  writing  or  not,  in- 
valid as  between  the  parties  to  It.  As  be- 
tween them  such  sale  has  the  same  quali- 
ties, and  is  just  as  effectual,  as  it  would 
have  been,  and  may  t>e  proven  by  the  like 
evidence,  as  before  the  statute  was  enact- 
ed, and  the  parties  may  have  the  like  rem- 
edies against  each  other.  Brem  v.  Lock- 
hart.  93  N.  C.  191 ;  Drill  Co.  v.  Allison,  94 
N.  U.  548;  Butts  v.  Screws,  95  N.  C.  216. 
This  controversy  Is  between  the  parties 
to  the  conditional  sale  In  question,  and 
hence  the  court  properly  allowed  the  note 
for  part  ol  the  price  of  the  horse  to  be  put 
in  evidence,  although  It  had  not  been  reg- 
istered. The  plaintiff  alleged  In  bis  com- 
plaint that  he  had  title  to  the  horse  in 
question.  This  the  defendant  broadly  de- 
nied, and  thus  the  first  issue  submitted  to 
thejury — a  very  material  one — was  raised 
by  the  pleadings.  The  jury  found  by 
their  verdict  that  the  plaintiff  was  not 
the  owner.  Nevertheless,  "  the  conrt,  be- 
ing of  opinion  that  the  first  of  said  issoes 
is  a  general  finding, controlled  by  the  find- 
ings upon  the  other  Issues,  and  may  be 
treated  as  surplusage,  *  '  •  :  adjudged 
that  the  plaintiff  is  the  owner  of  said 
horse,  and  entitled  to  retain  the  posses- 
sion thereof, "  etc.  We  are  unable  to  see 
upon  what  ground  the  court  treated  the 
finding  of  thejury  upon  the  first  issue  an 
immuterial,  or  how  this  finding  was  ren- 
dered so  by  the  other  findings  of  the  jury. 
The  latter  may  have  been  proper,  but  they 
were  not  necessarily  Inconsistent  with  the 
first  one.  The  plaintiff  may  not  have  been 
the  ovrner  of  the  horse,  and  the  defendant 
may  have  owed  him  for  tbesame946.  The 
plaintiff  may  have  falsely  represented  to 
thedefendaut  that  the  horse  was^souhd ;" 
the  defendant  may  have  relied  upon  such 
representation,  and  been  endamaged  as  a 
consequence;  and  yet  the  plaintiff  might 
not  be  the  owner  of  the  horse.  There  are 
no  special  findings  of  fact  inconsistent 
with  the  general  verdict.  The  findings 
may  all- be  true,— certainly,  they  are  not 
necessarily  Inconsistent.  Tbefindlngln  re- 
sponse to  the  first  Issue  was  very  materl- 


Digitized  by 


Google 


772 


SOUTHEASTEBSr  BEPORTEB,  Vol..  18. 


(S.C 


al,  and,  1(  it  was  unwarranted  by  the  evi> 
dence,  the  court  should  have  set  the  ver- 
dict aside,  and  directed  a  new  trial.  In 
view  of  the  verdict,  the  court  erred  in  ad- 
]udKinK  that  the  plaintitl  was  the  owner 
ot  the  horse,  and  that  the  same  be  sold  by 
a  conimlasioner.  The  nndings  of  the  jury, 
in  response  to  the  second  aad  fifth  issues, 
are  not  sufflciently  intelligible;  they  leave 
the  matter  to  which  they  refer  too  vague 
and  uncertain  to  warrant  a  judgment 
based  upon  them.  It  cannot  be  deter- 
mined with  reasonable  certainty  whether 
the  jury  simply  meant  to  find  that  the  de- 
fendant owes  the  plaintitl  f 45,  with  inter- 
est, and  that  the  daniages  allowed  the  de- 
fendant shall  be  subtractedfromthatsum, 
or  whether  the  damages  so  allowed  shall 
be  recovered  by  the  defendant,  and  the 
plaintiff  shall  recover  nothing.  It  may  be 
the  jury  meant  to  find  that  the  defendant 
was  endamaged  $4.5,  with  interest,  and,  in 
addition,  $22.50.  It  is  so  contended.  It 
is  contended  as  earnestly  otherwise.  In 
such  a  state  of  uncertainty,  the  verdict 
must  be  treated  as  void,  and  a  new  trial 
directed  to  be  bad.  Wedo  not  intend  to 
be  understood  as  condemning  the  practice 
ot  submitting  issues  for  the  purpose  of 
ascertaining  damages  in  favor  of  the  de- 
fendant in  cases  where  be  pleads  a  coun- 
ter-claim. There  is  error.  To  the  end 
that  there  may  be  a  new  trial,  let  this 
opinion  be  certified  to  the  superior  court. 

(109  N.  C.  154)  

Scott  v.  Lane. 

(Hupreme  Court  af  North  Carolina.    Nov.  8, 
1881.) 

Fobecloshbb  of  Mobtoaqe— Rights  of  Pcs- 

CHASBB. 

The  purchaser  of  land  on  foreclosure  of  a 
mortgage,  made  by  the  owner  alone,  acquires 
title  thereto,  subject  only  to  the  wife's  right  of 
dower,  where  it  does  not  appear  that  the  mort- 
gagor was  in  debt  at  the  time  of  executing  the 
same,,  or  the  land  liad  been  allotted  as  a  home- 
stead. Hughos  V.  Hodges,  (S.  C.)  9  S.  B.  Rep. 
437,  followed. 

Appeal  from  superior  court,  Ouiltord 
county :  James  C.  MacRae,  Judge. 

Ejectment  brought  by  L.  M.  Scott 
against  George  D.  Lane.  PiaintiO  claims 
title  by  commissioners*  deeds  on  fore- 
closure ot  two  mortgages  executed  by  de- 
fendant, and  not  signed  by  his  wife.  Judg- 
ment was  directed  for  defendant  by  the 
court,  and  plaintiff  appeals.    Reversed. 

L.  M.  Scott,  for  appellant. 

Clabk,  J.  According  to  the  defendant's 
testimony,  be  was  indebted  to  no  one  else 
when  he  executed  the  mortgage,  and  there 
is  nothing  in  the  pleadings  and  evidence 
to  indicate  that  the  mortgaged  property 
had  theretofore  been  aliotteu  as  a  home- 
stead. There  was  no  restriction,  there- 
fore, npon  the  owner's  Jws  dtspoueadl,  and 
the  purchaser  at  the  sale  under  the  mort- 
gage acquired  a  good  title  as  against  the 
defendant  mortgagor,  subject  to  the  con- 
tingent right  of  dower  of  the  wife  if  she 
should  survive  him.  A  case  exactly  in 
point  is  Hughes  v.  Hodges,  102  N.  C.  236, 
262,  9  8.  E.  Rep.  437,  442.  Upon  the  evi- 
dence, the  court  should  have  instructed 
the  jury  to  return  a  verdict  for  the  plain- 
tiff.   Error. 


OM  N.  c.  no 

MooBE  y.  Goodwin  et  at. 

(Supreme  Court  of  North  Caroltna.    Nov.  S, 
1891.) 

LnnTATioNs  or  Actions — Patmbnt  on  Aooorar 
— Epfbot  oh  Surbtt. 
Under  Code  N.  C.  i  173.  providing  that  th« 
requirement  that  an  aclmowledgment  or  prom- 
ise shall  be  in  writing  to  remove  the  bar  of  the 
statute  of  limitations  "shall  not  alter  the  effect 
of  any  payment  of  principal  or  interest, "  and 
section  171,  providing  that  no  act  or  admission 
of  the  maker  of  a  bond,  after  it  is  barred,  shall 
be  received  in  evidence  to  repel  the  bar,  except 
against  him,  the  payment  of  interest  on  a  bond  by 
the  maker,  before  it  is  barred,  renews  the  run- 
ning of  the  statute  as  to  a  surety. 

Appeal  from  superior  court,  Walce  coun- 
ty :  Robert  W.  Winston,  ^Tudge. 

Action  by  James  Moore  against  H.  J. 
Goodwin  et  al.  as  sureties  on  a  bond. 
The  plaintiff  alleges  that  on  the  6th  day 
of  February,  1886,  one  Colin  Campbell,  aa 
principal,  and  the  defendants  H.  J.  Good- 
win and  C.  E.  J.  Goodwin  as  sureties, 
covenanted  under  their  hands  and  seals  to 
pay  the  plaintiS,  12  months  after  date, 
9Sin,  with  interest  at  8  per  cent,  from  date, 
for  money  borrowed ;  and  that  no  pare  of 
said  debt  has  been  paid,  except  $24,  inter- 
est to  January,  1887,  and  f  24,  interest  to 
January  9, 1888,  both  ot  which  payments 
were  indorsed  as  credits  on  the  bond.  The 
defendants  answer,  and  admit  the  execu- 
tion of  the  bond,  but  they  say  that  it  was 
executed  by  them,  as  was  well  known  to 
the  plaintiff,  as  sureties,  and  that  the  same 
was  payable  more  than  three  years  prior 
to  the  bringing  of  this  action.  They  fur- 
tlier  say  that  they  are  informed  and  t>e- 
lieve  that  said  note  has  been  paid  by  the 
principal,  Campbell,  in  a  settlement  .with 
the  plaintiff.  The  only  evidence  offered  to 
prove  a  payment  was  that  of  the  defend- 
ants, who  said  that  Campl>ell  told  them 
that  be  was  square  with  Moore;  that 
Moore  was  not  present;  and  that  one  of 
them  told  the  plaintiff,  in  1887,  that  be 
must  collect  the  note,  to  which  plaintiff 
replied,  "All  right."  His  honor  excluded 
this  evidence,  but  stated  that  be  would  ad- 
mit it  if  the  defendants  would  offer  sub- 
stantive proof  o!  a  settlement  of  the  note 
in  controversy  between  the  plaintiff  and 
Campbell.  The  defendants'  counsel  stat- 
ed that  they  had  no  substantive  evidence 
of  such  a  settlement.  Defendants  except- 
ed.   AflSrmed. 

S.  G.  Jlyan,  for  appellants.  Battle  & 
Mordecai,  for  appellee. 

Datis,  J.,  {after  stating  the  facta  aa 
above.)  The  evidence  was  properly  ex- 
cluded by  the  court.  In  fact,  counsel  for 
defendants  in  this  court  did  not  urge  the 
exclusion  as  error,  but  earnestly  insisted 
that  the  statute  of  limitations  was  a  b«ur 
to  the  collection  of  the  debt,  as  against 
the  sureties.  Code,  §§  155,  171.  Section 
155  bars  a  recovery,  as  to  sureties,  unless 
the  action  is  brought  within  three  years; 
and  section  171  provides  that  "no  act, 
admission,  or  acknowledgment,  »  »  • 
by  any  of  the  makers  of  a  promissory  note 
or  bond  after  the  statute  ot  limitations 
shall  have  barred  the  same,  shall  be  re- 
ceived in  evidence  to  repel  the  statute, " 
etc.,  except  against  the  party  making  the 
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admission  or  acknowledgment.  Section  172 
requires  the  adinowledgment  or  promise 
to  be  In  writing  to  remove  the  bar,  but 
this  shall  not  "alter  the  eHect  of  any  pay- 
ment ot  principal  or  interest. "  In  the  case 
before  us  the  payments  were  made  before 
the  statute  had  barred,  and  his  honor 
held  that  this  repelled  the  bar.  That  this 
wascorrectis  too  well  settled  by  the  decis- 
ions of  thiscourttoadmit  of  doubt.  Bank 
V.  Harris,  96 N.C.  118, 1 S.  E.  Rep.  459,  and  the 
cases  therecited.  We  are  earnestly  asked  by 
counsel  to  review  and  reverse  this  ruling, 
and  we  are  referred  to  many  adjudications 
in  other  states;  but,  upon  examinatiuu, 
we  have  no  doubt  of  the  correctness  of  the 
construction  placed  upon  our  statute,  and 
reaffirm  it.  Counsel  says  that  if  several 
co-obligors  owe  a  debt  of  f  1,000,  under 
this  ruling,  if  the  note  or  bond  shall  be 
credited  with  the  pitiful  sum  of  10  cents 
within  every  three  years,  the  debt  may 
be  kept  in  force  against  the  sureties  for  a 
century.  The  hardship  and  injustice,  so 
eloquently  portrayed  by  counsel,  are  with- 
out force,  in  view  of  the  facts  that  the 
payment  must  be  honestly  made,  and  the 
credit  not  falsely  or  fraudulently  given, 
and  the  surety  or  indorser,  if  he  shall  con- 
sider himself  in  danger  of  being  held  liable 
for  a  ceutury,  or  for  a  longer  time  than  he 
may  wish,  can  easily  and  safely  protect 
himself  against  such  bardsblp  by  giving 
the  notice  prescribed  in  section  2097  of  the 
Code.    There  is  no  error. 

(109  N.  C.  305)  

Lambf,  et  ah  v.  Love. 

(Supreme  Court  qf  North  Carollina.    Nov.  8, 
1891.) 

ESTABUSBMBNT  OF  HlOHWAT  —  AFPRU.  FBOK  OB- 

DEB  OF  CoMinssioNBBS— Tms  OF  Takimo. 

1.  An  appeal  from  an  order  of  the  county 
commissioners  establishing  a  pablio  road,  and 
directing  a  Jury  to  be  sammoned  to  lay  It  out  and 
assess  damages,  may  be  taken  as  well  after  the 
confirmation  of  the  report  of  the  ]nry  as  before. 

2.  An  appeal  will  not  lie  to  the  supreme  court 
from  a  decision  of  the  superior  court  refusing  to 
dismiss,  daring  the  trial,  an  appeal  from  an  or- 
der of  the  county  commissioners  opening  a  pub- 
lic road ;  but  the  appellant,  in  such  a  case, 
shoDld  have  assigned  error  in  the  record  to  be 
considered  on  apjieal  from  the  final  Judgment 

Appeal  from  superior  court,  Chatham 
county ;  James  D.  McIteh,  Judge. 

This  was  a  petition  to  have  a  public 
road  and  ferry  established.  The  prayer 
of  the  petitioner  was  allowed.  The  Jury 
laid  out  the  road,  assessed  damages,  and 
made  their  report  to  the  county  commis- 
sioners, who  confirmed  the  same.  There- 
upon tiie  respondent  appealed  to  the  su- 
perior court.  In  the  latter  court,  the  ap- 
pellants (petitioners)  moved  to  dismiss 
the  appeal,  "  upon  the  ground  that  the  de- 
fendant (respondent)  should  have  ap- 
pealed from  the  order  of  the  commission- 
ers establishing  the  public  ru."(i,  fixing  the 
termini,  and  directing  the  sheriff  to  sum- 
mon a  Jury  of  freeholders  to  lay  off  said 
road,  and  that  the  defendant  could  not 
appeal  from  the  order  confirming  the  re- 
port of  the  Jurors. "  The  court  denied  the 
motion,  and  the  petitioners,  having  ex- 
cepted, appealed  to  this  court.    Affirmed. 

John  Munntng  and  J.  S.  Manning,  for 
appellants.    T.B.  W'omacir, for  appellee. 


Merrimon,  C.  J.,  {after  atating  the  facta 
as  above.)  It  may  be  that  therespondent 
was  satisfied  with  the  order  of  the  county 
commissioners  directing  the  laying  out 
of  the  public  road,  and  he  did  not  desire 
to  appeal  from  such  order;  but  he  may 
have  been  dissatisfied,  lor  good  cause, 
with  the  action  of  the  Jury  in  some  mate- 
rial respect,  and  thut  of  the  county  com- 
missioners inconflrmlngthelrreport.  The 
Jury  may  not  have  been  a  lawful  one. 
They  may  have  proceeded  imoroperly  in 
the  execution  of  the  order,  or  In  assessing 
damages,  to  the  prejudice  of  the  respond- 
ent. If  so,  and  their  report  was  improp- 
erly confirmed,  be  had  the  right  to  appeal, 
and  It  was  the  duty  of  the  superior  court 
to  hear  and  determine  the  matter  accord- 
ing to  law.  What  we  have  said  Is  In  no 
sense  in  conflict  with  what  Is  said  and  de- 
cided in  McDowell  V.  Insane  Asylum,  101 
N.  C.  6.56,  8  S.  E.  Rep.  118.  It  may,  and  fre- 
quently does,  happen  that  the  principal, 
and.  In  a  legal  sense,  final.  Judgment  or 
order  in  an  action  or  proceeding  is  errone- 
ously executed.  In  such  case,  the  com- 
plaining party  has  the  right  to  appeal, 
certainly  when  and  as  soon  as  the  execu- 
tion of  the  order  or  Judgment  is  completed 
and  acted  upon  by  the  court.  The  court, 
therefore,  properly  denied  the  motion. 
Moreover,  an  appeal  did  not  lie  from  the 
denial  of  a  motion  to  dismiss  the  appeal. 
The  appellants  should  haveasslgned  error 
in  the  record  to  he  considered  on  appeal 
from  the  final  Judgment.  Wilson  v.  Line- 
berger,  82  N.  C.  412;  Railroad  v.  Richard- 
son, Id.  3J3:  West  v.  Reynolds,  94  N.  C. 
333;  Davis  v.  Ely,  100  N.  C.283,  6  8.  E.Rep. 
239;  State  v.  Warren,  100  N.  C.  489,  6  S.  E. 
Rep.  662.    J  udgment  affirmed. 


aO»  N.  C.  220) 

Weir  v.  Page  et  al. 

(Supreme  Court  of  North  Carolina.    Nov.  8, 
1891.) 

LiABiLrriBS  OF  Harried  Woman  —  Cohtsact  bt 
Husband. 
Under  Code  N.  C.  S  1826,  providing  that 
no  woman  during  her  coverture  sliall,  without 
her  husband's  written  consent,  make  any  contract 
to  affect  her  real  estate,  except  for  her  neces- 
sary personal  expenses,  etc.,  unless  she  be  a  free 
trader,  a  married  woman  is  not  liable  for  labor 
and  material  furnished  for  her  real  estate  under 
her  hasbttnd'a  contract,  although  the  evidence 
tends  to  sbow  that  she  was  aware  of  said  con 
tract,  and  ratified  and  approved  it.  Farthing  v. 
Shields,  106  N.  C.  2S9,  10  8.  K  Rep.  998,  fol- 
lowed. 

Appeal  from  superior  court,  Wake  coun- 
ty ;  Robert  W.  Wi.nston,  Judge. 

The  action  was  originally  brought  by 
W.  J.  Weir  against  Rufus  H.  Page  and 
Sallle  E.  Page,  his  wife,  but  Ruf  hs  H .  Page 
died  before  the  complaint  was  filed,  and 
his  personal  representative  has  never  been 
made  a  party,  and  the  action  is  prosecut- 
ed against  Sallle  E.  Page  alone.  The 
plaintiff  seeks  to  enforce  a  clulm  and  lien 
for  work  and  labordone  and  material  fur- 
nished on  the  property  of  Rufus  H.  Page 
and  the  separate  property  of  the  feme  de- 
fendant, as  set  out  In  the  complaint.  The 
defendant.  In  her  answer,  says  that  she 
was  Informed  by  her  husband,  now  de- 
ceased, that  be  had  contracted  with  tbe 
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plaintiff,  or  tbe  firm  of  Hamniill  &  Weir, 
to  do  Home  work  ou  the  property  men- 
tioned in  tlie  compiaint,  some  of  wliicli 
■waB  lier  separate  property,  and  that  the 
same  was  to  be  paid  for  in  the  manner  set 
oat  inthetinswer;  butshedetiles  that  said 
contract  was  for  or  on  her  behalf,  and  she 
denies  that  her  said  bnsband  had  any 
power  or  authority  to  bind  her  by  said 
contract,  but  that  her  said  husband  was 
to  be  solely  i-esponsible  for  the  sume,  and 
to  pay  in  the  manner  particularly  stated 
in  the  answer.  She  denies  that  any  one 
had  any  authority  from  her  to  make  the 
contract  alleged  in  the  complaint.  W.  J. 
Weir  testified  in  his  own  behalf  that  he 
had  a  contract  with  Rufus  H.  Page  to  do 
the  brick-work  and  plastering  on  two 
bouses  on  Saunders  street;  that  he  made 
the  contract  with  Rufus  H.  Page, and  nev- 
er bad  a  word  of  conversation  with  Sallie 
E.  Page  about  the  houses ;  that  Ellington 
lives  in  one  and  Mrs.  Page  in  the  other; 
that  tbe  value  of  the  work  done  ou  the 
property  of  Rufus  H.  Page  was  $3.87,  and 
the  residue,  arnountiug  to  $1,571.11,  was 
done  on  the  property  of  Mrs.  Page;  that 
$771.11  has  been  paid  on  the  claim,  and 
no  other  sum ;  that  he  owed  Page  only 
a  small  sum  when  tbe  work  was  begun ; 
that  Rufus  H.  Page  gave  his  Individual 
note  for  tbe  amount  due  in  eettlemeut  of 
tbe  whole  claim  upon  which  the  suit  is 
brought.  The  defendant,  Mrs.  Sallie  ^. 
Page,  introduced  as  a  witness  for  tbe 
plaintiff,  testified  that  she  owned  the 
wood-yard  lot,  and  described  it  from  the 
complaint;  that  she  bad  bargained  to  buy 
two  lots  on  Saunders  street,  adjoining  R. 
W.  Best  and  others,  and  described  it  fully 
from  the  complaint;  that  she  knew  that 
work  was  being  done  on  both  the  Saun- 
ders-Street  lots  and  on  the  wood-yard  lot 
at  the  time,  and  went  around  several 
times  and  saw  the  work  going  on;  that 
she  did  not  authorise  ber  husband  to  con- 
tract for  any  work  on  these  houses;  that 
she  knew  who  did  the  work ;  that  Stan- 
ley and  Thomas  were  tbe  carpenters,  and 
Hammlll  &  Weir  were  the  contractors  for 
the  brick  and  plaster,  work;  that  she 
raised  no  objection  to  the  work  that  the 
plaintiff  did  on  the  place.    The  plaintiff 

groposed  to  ask  this  witness  what  was 
er  husband's  pecuniary  condition  in  1877; 
asked  to  show  that  tbe  plaintiff  did  not 
rely  on  the  husband  for  payment,  but  re- 
lied on  bis  lien,  and  also  to  corroborate 
Weir's  statement  to  this  effect.  This  was 
objected  to  by  the  defendant,  and  exclud- 
ed by  the  court,  and  the  plaintiff  except- 
ed. This  witness  further  testified  that  she 
did  not  direct  or  authorize  any  change 
in  the  bnildlngs;  that  she  expected  to 
rent  tbe  places  out;  that  in  1877  Mr. 
Page  was  operating  with  money  borrowed 
on  the  wood-yard  property;  that  tbe 
wood-yard  property  was  under  mortgage 
when  she  took  it.  The  defendant  offered 
in  evidence  an  account  rendered  by  the 
plaintiff,  at  tbe  foot  of  which  was  the 
following:  "Settled  by  due-bill.  Raleigh, 
N.  C,  Jan.  17tb,  1878;"  and  signed  by 
W.  J  Weir.  The  plaintiff  was  recalled, 
and  testified,  after  oi)JectIou  from  the  de- 
fendant, that  he  did  not  give  the  paper  re- 
ferred to  in  lieu  of  bis  lien,  but  told  Rufus 


H.  Page  that  he  would  rely  on  tbe  stata- 
tory  lien.  The  court  charged  the  Jury 
that  there  was  no  evidence  of  any  con- 
tract to  hind  the  separate  property  of  tbe 
feme  defendant,  and  that  her  property 
cannot  be  subjected  to  tbe  lien  of  the 
plaintiff's  claim.  To  this  charge  the  plain- 
tiff excepted,  and  assigned  the  same  aa 
error.  The  plaintiff  Insisted  that  tbe  hus- 
band was  agent  for  his  wife,  and,  besides, 
that  the  separate  estate  was  bound  under 
the  whole  evidence.  The  court,  being  of 
contrary  opinion,  so  held,  and  plaintiff  ex- 
cepted. Case  on  appeal  settled  at  Oxford, 
29th  August,  1891,  by  consent.    Affirmed. 

<S.  G.  Ryan,  for  appellant.  Batcbelor  Jb 
Devereax,  for  appellees. 

Datis,  J.,  (after  at^atlag  the  facta  as 
above.)  Tbe  plaintiff  bases  bis  claim  and 
lien  for  work  and  labor  done  and  material 
furnished  upon  a  contract  made,  with 
Rufus  H.  Page,  the  deceased  husband  of 
tbe  defendant.  It  is  well  settled  that  nn- 
less  a  married  woman  be  a  free  trader,  as 
prescribed  by  statute,  (Code.  §§  1827, 1828,  et 
seq.,)  she  is  incapable  of  making  any  ex- 
ecutory contract  affecting  ber  real  or  per- 
sonal estate,  except  as  allowed  Id  section 
1826  of  the  Code.  We  deem  it  sufficient  to 
refer  to  these  sections  of  the  Code,  and  to 
Farthing  v.  Shields,  106  N.  G.  289, 10  S.  E. 
Rep.  998,  and  the  authorities  there  cited.  In 
which  the  subject  is  considered,  as  concla- 
sive  of  tbe  correctness  of  the  roling  of  bis 
honor  below. ^  But  counsel  for  the  plain- 
tiff says  the  defendant's  property  has  been 
greatly  enhanced  in  value  by  the  work 
and  labor  done  and  material  furnished, 
and  that  she  enjoys  the  benefit  of  this  in- 
creased value  at  the  expense  of  tbe  plain- 
tiff, and  upon  broad  principles  of  equity 
— er  leqao  et  boao—be  is  entitled  to  com- 
pensation, and  ought  to  be  paid  by  the 
defendant,  who  enjoys  tbe  benefit  of  tbe 
increased  value.  'The  only  answer  to  tbia 
— and,  so  far  as  this  court  is  concerned  or 
bas  power,  it  is  conclusive — is  that  the  law 
to  which  reference  has  been  made  clearly 
and  explicitly  declares  otherwise,  unless  tlie 
work  and  labor  had  been  done  and  the 
material  furnished  under  a  contract  al- 
lowed by  law.  It  is  the  duty  of  this  court 
to  construe  and  declare  the  law,  and  it  Is 
not  within  its  province  to  make  or  alter 
it.  Tbe  constitution  of  North  Carolina 
secures  to  every  married  woman  tbe  sole 
and  separate  estate  in  her  real  and  per-  • 
Bonal  property,  independent  of  her  hus- 
band, as  if  she  were  a  feme  sole.  Having 
in  relation  to  her  separate  estate  all  the 
rights  of  a  feme  sole,  whether  and  to  what 
extent  her  protecting  disabilities  ought 
to  be  removed,  and  her  llahilities,  in  deal- 
ing with  ber  separate  estate,  as  to  all  per- 
sons other  than  her  husband,  made  com- 
mensurate with  her  rights,  and  whether 
such  alteratious  in  the  law  would  not  pre- 

>  Code  N.  C.  {  1828,  provides  that  "no  woman 
dnrlng  her  coverture  shall  be  capable  of  making 
any  contract  to  affect  ber  real  or  porsonal  estate, 
except  for  her  necessary  personal  expenses,  as 
for  the  support  of  tbe  family,  or  such  as  may- 
be necessary  in  order  to  pay  ber  debts  exist- 
ing before  marriage,  witboul  the  written  con- 
sent of  her  husband,  unless  she  be  a  iree  trader, 
as  hereinafter  allowed. " 
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▼ent  much  injastice  and  many  frauds,  are 
qaeBtioDB  to  be  addressed  to  the  wise  con- 
sideration and  sound  discretion  of  the 
law-making  power,  and  not  to  tbecoart. 
No  error. 

0»  N.  C.  J70) 

Ramsey  v.  Chebk. 

(Supreme  Court  of  North,  CaroUna.    Nor.  8, 
1891.) 

Libh. —  Pbiyilbged  Comhunioations — Charobs 

AOAIMST  PUBLIO  OTFIOBB. 

An  alleged  libel  cunsisted  in  a  letter  writ- 
ten by  the  defendant  to  the  superintendent  of  the 
United  States  oensos,  wherein  it  was  stated  that 
the  defendant  thouKht  himself  entitled  to  recom- 
mend some  of  his  political  friends  in  the  district 
In  which  he  lived,  and  have  them  appointed  as 
enumerators;  that  the  supervisor,  however,  had 
paid  no  attention  to  his  recommendations,  but 
bad  appointed  the  plaintiff,  a  man  who  had  since 
the  war  murdered  two  Union  soldiers,  and  been 
iustmrnental  also  in  defrauding  the  defendant 
out  of  his  election  to  the  legislature.  There  was 
evidence  that  the  charges  were  untrue,  and  that 
the  character  of  the  plalntiit  was  good.  There 
was  no  evidenoe  in  reply,  and  the  answer  ad- 
mitted that  the  object  of  the  defendant  was  to 
secure  plaintiff's  removal  from  ofBoe.  Held,  that 
the  communication  was  one  only  of  qualified 
privilege,  and  that,  as  there  was  evidence  tend- 
ing to  show  malice,  the  case  should  have  been 
submitted  to  the  Jury. 

Appeal  from  superior  court,  Durham 
county ;  Edwin  T.  Boykin.  Judge. 

This  was  an  action  tor  Ubfil,  brought  by 
N.  A.  Ramsey  against  James  A.  Cheek.  The 
allied  libel  ccinsistpd  of  the  following  let- 
ter, -written  by  the  defendant,  coucerning 
the  plaintiff  and  f>thers,  and  was  addressed 
to  the  Honorable  Robert  Porter,  su- 
perintendent of  the  Eleventh  Cnlted  States 
census:  "Hillsburo,  N.  C,  June  lOtb, 
1890.  Hon.  Robert  Porter,  Washington, 
D.  C— DearSir :  In  tblsdistrict,  Mr.  Haw- 
kins  [the  supervisor]  appointed  a  large 
majority  of  enumerators,  extreme  Demo- 
crats, ballot-box  stuffers,  among  them 
murderers  and  drnnkards.  I,  having  rep- 
re8entc»d  the  county  and  Durham  in  the 
state  legislature,  having  been  the  Repub- 
lican candidate  for  the  state  senate  last 
election,  thought  that  T  was  entitled  to 
recommend  and  get  a  part  of  my  Repub- 
lican friends  appointed  enumerators,  but 
instead  of  this  Hawkins  pays  no  atten- 
tion to  me  and  friends,  but  appoints  In 
Dnrbam  a  man  named  Ramsey,  who  mur- 
dered, since  the  war,  over  two  Union  sol- 
diers while  they  were  asleep.  This  same 
man  was  the  leader  in  defrauding  me  and 
Mr.  Nichols  out  of  our  election  last  elec- 
tion. Another  of  bis  appointees,  •  •  ». 
The  above  characters  is  a  sample  of  the 
kind  of  men  Hawkins  appointed.  We  do 
not  know,  or  can  we  understand,  such 
work  coming  from  a  Republican.  Some 
good  men  say  he  has  boodled  out  the 
places  to  Democrats  to  Injure  the  Repub- 
lican causeln  the  future.  Whoever  has  con- 
trol or  recommends  the  appointments  in 
North  Carolina,  does  not  care  tor  the  In- 
terest of  the  Republican  party  in  this  sec' 
tion.  •  •  •  Respectfully,  J  AMES  A.  Cbbek." 
The  court  held,  as  a  matter  of  law,  that 
the  communication  was  privileged,  and 
that,  as  there  was  no  evidence  of  express 
malice,  plaintiff  could  not  recover.    From 


an  order  taking  the  case  from  the  jury 
plaintiff  appeals.    Reversed. 

W.  A.  Guthrie  and  J.S.  Mttoaiag,  for  ap- 
pellant. J.  W.  Grabaw  and  Booae&Par' 
ker,  for  appellee. 

Clark,  J.  The  words  used  charged  the 
plaintiff  with  un  Indictable  offense,  and  also 
were  calculated  to  disparage  bira  in  bis 
office.  They  were  actionable  per  se. 
The  defendant  Introduced  no  evidence, nei- 
ther to  prove  the  truth  of  the  allegations, 
nor  to  show  that  he  had  written  the  let- 
ter for  an  honest,  bona  Sde  purpose ;  but 
contended  that  the  letter  was  a  privileged 
communication,  and  that  the  burden  was 
on  the  plaintiff  to  show  express  malice, 
which  be  had  failed  to  do.  The  court  be- 
ing of  opinion  with  the  defendant,  the 
plaintiff  took  a  nonsuit  and  appealed. 
Ordinarily,  in  libel  and  slander,  it  the 
words  are  actionable  per  se,  the  law 
presumes  malice,  and  the  burden  is  on  the 
defendant  to  show  that  the  charge  is 
true.  It  is  otherwise  if  thecommnnica- 
tlon  is  privileged.  Privileged  coraraunlca- 
tions  are  of  two  kinds:  (I)  Absolutely 
privileged,— which  are  restricted  to  cases 
in  which  It  is  so  much  to  the  public  in- 
terest that  the  defendant  should  speak  out 
bis  mind  fully,  and  freely  that  all  actions 
in  respect  to  the  words  used  are  absolute- 
ly forbidden,  even  though  It  be  alleged 
that  they  were  used  falsely,  knowingly, 
and  with  express  malice.  This  complete 
immunity  obtains  only  where  the  public 
senvice  or  the  due  aamtnistration  of  jus- 
tice requires  It,  e.  g.,  words  used  in  debate 
in  congress  and  the  state  legislatures,  re- 
ports of  military  or  other  officers  to  their 
superiors  in  the  line  of  their  duty,  every- 
thing said  by  a  judge  on  the  bench,  by  a 
witness  in  the  box,  and  the  like.  In  these 
cases  the  action  is  absolutely  barred.  13 
Amer.  &  Eng.  Enc.  La w,  406.  (2)  Qualified 
privilege.  In  less  Important  matters, 
where  the  public  interest  does  not  require 
such  absolute  Immunity,  the  plaintiff  will 
recover  in  spite  of  the  privilege  If  he  can 
prove  that  the  words  were  not  used  boaa 
Sde,  but  that  the  defendant  used  the  priv- 
ileged occasion  artfully  and  knowingly  to 
falsely  defHme  the  plaintiff.  Odger,  Sland. 
&  L.  184.  In  this  class  of  cases  an  action 
will  lie  only  where  the  party  is  guilty  of 
falsehood  and  express  malice.  13  Amer. 
&  Eng.  Enc.  Law,  snpra.  Express  malice 
is  malice  in  fact,  as  distinguished  from  im- 
plied mnlice,  which  is  raised  as  a  matter 
of  law  by  the  use  of  words  libelous  per  se, 
when  the  occasion  is  not  privileged. 
Whether  the  occasion  is  privileged  is  a 
question  of  law  for  the  court,  subject  to 
review,  and  not  for  the  jury,  unless  the 
circumstances  of  the  publication  arein  dis- 
pute, when  it  is  a  mixed  question  uf  law 
and  fact.  The  present  case  is  one  of  qual- 
ified privilege.  The  plaintiff  was  not  in 
government  employ  tinder  Porter.  He 
was  not  called  upon  by  any  moral  or  le- 
gal obligation  to  make  the  report,  and  it 
was  not  made  in  the  line  of  official  duty. 
It  was  not  absolutely  privileged.  But  he 
was  an  American  citizen,  interested  in  the 
proper  and  efficient  administration  of  the 
public  service.  He  had.  therefore,  the 
right  to  criticise  public  officers;  and  if  he 


Digitized  by 


Google 


776 


SOUTHEASTEBN  RBPOBTEB,  Vol.  13. 


(N.  C. 


honestly  and  bona  Me  believed  and  had 
probable  cause  to  bellere  that  the  charac- 
ter and  conduct  of  the  plain  till  were  such 
that  the  public  interest  demanded  his  re- 
moval, he  had  a  riKht  to  make  the  com- 
munication in  question,  giving  his  reasons 
therefor,  to  the  head  of  the  dppartment. 
The  presumption  of  law  is  that  be  acted 
bona  tide,  and  the  burden  was  on  the 
plaintiff  to  show  that  he  wrote  the  letter 
with  malice  or  without  probable  cause. 
Brigesv  Garrett. Ill  Pa. St. 404, 2  Atl.  Rep. 
618;  Bodwell  V.Osgood,  3  Pick.  379.  "Mai- 
Ice,"  in  this  connection,  is  defined  as  "any 
Indirect  and  wicked  motive,  which  induces 
the  defendant  to  defame  the  plaintiff.  If 
malice  be  proved,  the  privilege  attaching 
to  the  occasion  is  lost  at  once."  Odger, 
Bland.  &  L.  267:  aark  v.  Molyneux,  3  Q. 
B.  Div.  246;  Bromage  v.  Prosser,  4  Barn. 
&  C.  247;  Hooper  v.  Truscott,  2  Bing.N.C. 
457;  Dickson  v.  Earl  of  Wilton,  1  Post.  & 
F.  419.  The  rules  applicable  to  an  ordi- 
nary action  for  libel  apply  In  such  cases 
whenever  malice  Is  proved.  Proof  that 
the  words  are  false  is  not  sufiBcient  evi- 
dence of  malice,  unless  there  is  evidence 
that  the  defendant  knew  at  the  time  of 
using  them  that  they  were  false.  Foun- 
tain V.  Boodle,  43  E.  C.  L.  605 ;  Odger, Sland. 
&  L.  275.  That  the  defendant  was  mis- 
taken in  the  words  used  by  him  on  such 
confidential  or  privileged  occasion  is,  tak- 
en alone,  no  evidence  of  malice.  Kent  v. 
Bongarti,  15  R.  I.  72,  22  Atl.  Rep.  — ,  and 
cases  cited. 

We  do  not  assent  to  the  opposite  doc- 
trine, which  would  seem  to  be  laid  down 
by  Pearson,  J.,  in  Wakefield  v.  Smith  wick, 
49  N.  U.  327,  which  Is  not  supported  by 
the  authority  he  cites  and  doubtless  in- 
tended to  follow ;  for,  if  the  words  are  true, 
a  defendant  does  not  need  the  protection  of 

Erivllege.  It  is  when  they  are  false  that 
e  claims  it.  To  strip  bim  of  such  protec- 
tion there  must  be  both  falsehood  and 
malice.  To  bold  that  falsehood  Is  itself 
proof  of  malice  in  such  cases  reduces  the 
protection  to  defend  on  the  presumption 
of  the  truth  of  the  charges.  If,  however, 
there  were  means  at  hand  forascertaining 
the  truth  of  the  matter,  of  which  the  de- 
fendant neglects  to  avail  himself,  and 
:hooses  rather  to  remain  In  ignorance 
(vhenhe  might  have  obtained  full  informa- 
tion, there  will  be  no  pretense  for  any 
claim,  of  privilege.  Odger  Sland.  &  L.  199. 
'To  entitle  matter  otherwise  libelous  to 
the  protection  [of  qualified  privilege] 
which  attaches  to  communications  made 
in  the  fulfillment  of  duty,  bona  tides,  or,  to 
use  our  own  equivalent,  honesty  of  pur- 
pose, is  essential ;  and  to  this  again  two 
things  are  necessary-  (1)  That  it  be  made 
not  merely  on  an  occasion  which  would 
Justify  making  it,  but  also  from  a  sense  of 
doty ;  (2)  that  it  be  made  with  a  belief  of 
Its  truth."  CocKBURN,  C.  J.,  in  Dawkins 
T.  Lord  Paulet,  L.  R.  6  Q.  B.  at  page  102. 
The  malice  may  be  proved  by  some  ex- 
trinsic evidence,  such  as  ill  feeling,  or  per- 
sonal hostility,  or  threats,  and  the  like, 
on  the  part  of  the  defendant  towards  the 
plaintID;  but  the  plaintiff  is  not  bound  to 
prove  malice  by  extrinsic  evidence.  He 
may  rely  on  the  words  of  the  libel  Itself, 
and  ca  the  circumstances  attending  its 


publication,  as  affording  evidence  of  mal- 
ice. Odger  Sland.  &  L.  277-288;  13  Amer.  & 
Eng.  Enc.  Law.  431. 

In  the  present  case,  the  letter  charged 
the  defendant  with  murder,and  with  hav- 
ing cheated  the  plaintiff  out  of  bis  election. 
There  was  evidence  tending  tK>  prove  that 
these  charges  were  untrue,  and  that  the 
character  of  plaintiff  was  good.  There 
was  no  evidence  in  reply,  and  the  answer 
admits  that  the  object  of  the  communica- 
tion was  to  secure  the  removal  of  plain- 
tiff Trom  the  ofSce  be  held.  There  was  ev- 
idence on  the  face  of  the  letter  tending  to 
show  that  the  motive  of  the  plaintiff  warn 
111  will  to  the  plalntiB  by  reason  of  bis  al- 
leged action  indefranding  defendant  of  tiis 
election,  and  spleen  on  account  of  his  (the 
defendant's)  not  having  had  bis  recom- 
mendation more  considered,  and  bis 
friends  appointed  to  the  ofiices  to  which 
Ramsey  and  others,  named  In  the  letter, 
had  been  appointed.  There  being  evidence 
tending  to  prove  malice  as  above  defined, 
(which  need  not  be  personal  ill  will  to  the 
plaintiff,)  bis  honor  erred  In  not  submit- 
ting the  case  to  the  Jury.  If  the  defendant 
made  the  communication,  not  recklessly  or 
malicionsly,  but  bona  Ode,  and  out  of  a 
desire  to  benefit  the  public  service,  the 
plaintiff  cannot  recover,  though  the 
charges  made  by  the  defendant  may  be  qd- 
true.    That  the  plaintiff  was  of  a  different 

golitical  party  from  himself  gave  bim. 
owever,  no  license  to  make  to  the  ap- 
pointing power  false  and  defamatory 
charges  against  bim  maliciously  or  with- 
out probable  cause,  simply  to  secure  his 
removal  from  office.  If  the  defendant 
thought  the  plaintiff  should  be  removed 
from  office  because  belonging  to  a  differ 
ent  political  party,  and  therefore,  in  bis 
Judgment,  unsuitable  or  unfit  to  hold  the 
office,  he  should  have  put  his  letter  on  that 
ground,  and  there  could  have  been  no  com- 
plaint. He  had  no  right  to  make  defama- 
tory charges,  if  false,  to  secure  defendant's 
removal,  the  motive  not  being  a  bona  Qde 
one  to  purge  the  public  service  of  a  felon 
and  ballot-box  stuCter,  but  merely  to  r«»- 
move  one  who  was  objectionable  to  bim 
either  as  being  of  an  opposite  party  or  by 
having  injured  him  personally,  or  from 
having  been  appointed  instead  of  his  own 
recommendee  for  the  place.  If  the  defend 
ant's  motive  was  to  injure  Hawkins,  and 
to  do  that  he  recklessly  made  false  and  de- 
famatory allegations  against  the  plain  titi, 
that  is  malice  which  would  entitle  the 
plaintiff  to  damages.  It  Is  to  the  public 
interest  that  the  unfitness  or  derelictiooM 
of  public  officials  should  be  reported  to 
the  authority  having  the  power  of  remov- 
al, and  any  citiien  bona  Ode  making  such 
report  does  no  more  than  bis  duty,  and  is 
protected  by  public  policy  against  the  re< 
covery  of  damages,  even  though  the 
charge  should  prove  to  be  false.  But  pul>- 
11c  Justice  will  not  permit  the  government 
archives  to  he  made  with  impunity  tbe 
receptacle  of  false  and  defamatory  charges, 
made  to  secure  the  removal  of  an  officer, 
whereby  the  malice  of  the  party  makingr 
such  charge  may  be  gratified,  or  that  somti 
benefit  or  advantage,  direct  or  indirect, 
may  come  to  him.  Proctor  v.  Webster,  16 
Q.  B.  Div.  112,  (18S5.)    If  tbe  party  knows 
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tbe  charge  to  be  false,  or  makes  It  witbont 
probable  caase,  this  is  evidence  of  malice. 
Wakefield  v.  Smith  wick,  4S  N.  C.  827.  If 
tbe  charge  In  such  casee  is  false,  the  law 
looks  to  the  mutive.  If  the  defendant,  nut 
moved  by  the  public  welfare,  but  by  some 
wicked  and  indirect  motive,  such  as  to 
gratify  bis  malice,  or  his  love  of  patron- 
age, to  assertbis  owninflaence,  ur  the  like, 
by  false  charges  has  willfully  or  recklessly 
defamed  tbe  plaintiff,  the  later  is  entitled 
to  recover  damages  at  the  hands  of  tbe 
Jury.    Error. 

(109  N.  a  !78)  "~"~^ 

BlUSSBSX  V.  Chbcx. 

{Supreme  Court  of  North  CaroUna.    Nov.  t, 
18U1.) 

Appeal  from  superior  court,  Dnrbun  eonnty; 
Edwix  T  Botkin,  JuAge. 

AotiOB  for  libel  by  W.  C.  Bradsber  agaiMt 
James  A.  Cbeek.  Defendant  wrote  a  letter  to 
the  United  States  census  supervisor,  obargflng 
the  plalQtifl  with  an  attempt  to  murder.  At  tbe 
close  of  plaintiff's  testimony  tbe  court  said  tbat 
it  would  charge  tbe  Jury  that  tbe  letter  was  a 
privileged  communication,  and  tbat  there  was  no 
evidence  of  malice.  Plaintiff  submitted  to  a 
nonsuit,  and  appealed.    Reversed. 

W.  W.  Fuller,  for  appellant.  Boofw  <t  Parker 
•nd  X  W.  Oraham,  for  appellee. 

CI.AIIK.  J.  This  action  is  brought  against  the 
same  defendant  and  upon  the  same  letter  as  in 
the  case  of  Ramsey  v.  Cbeek,  IS  S.  B.  Rep.  776. 
Tbe  only  difference  is  that  tbe  charge  made 
•gainst  this  plaintiff  in  tbe  letter  is  of  an  attempt 
to  murder  Instead  of  murder,  and  there  is  no  al- 
legation of  personal  injury  to  the  defendant  by 
this  plaintiii  having  defrauded  tilm  out  of  his 
election.  But  from  tbe  letter  itself  there  was  ev- 
idence to  go  to  the  lury  tending  to  show  express 
malice,  as  stated  in  tne  opinlpn  in  tbat  case. 
Tbe  defendant  may  have  made  the  communica- 
tion, as  the  law  presumes,  with  a  bona  >lde  and 
patriotic  motive  to  secure  the  removal  from  offloe 
of  i  man  whom  be  deemed  unfit  to  fill  it  by  rea- 
son of  his  having  attempted  to  commit  a  feloni^ 
or  it  may  be  tbat  his  motive  was  wounded  self- 
love  In  not  having  those  recommended  by  him- 
self appointed,  or  to  obtain  the  removal  of  the 
plaintiff  and  Ramsey  on  false  allegations,  and 
tiie  securing  the  nomination  of  their  suocessors 
for  his  own  friends.  This  was  a  matter  for  the 
]uiy  to  pass  upon,  and  they  had  a  right  to  con- 
sider the  paper  Itself,  there  being  on  its  faoe, 
taken  altogether,  and  with  the  olroamstances 
surrounding,  some  evidence  of  express  malice, 
as  is  more  fully  pointed  out  in  the  foregoing 
ease.  Error. 
(109  N.  C.  142]  

McNamee  ▼.  CoKB,  Secretary  of  State, 
et  Hi. 

(Supreme  Court  of  North  Carolina.    Nor  1; 

1891.) 

Public  L^kds  —  Titlis  Sbbivis  raoit  Bt^^tbs— 
Void  Bxtries— Rsmbous— InnrKorioH. 
1.  Tbe  claimant  of  title  to  several  contiguous 
tracts  of  land  cannot  enjoin  tbe  secretary  of  state 
from  issuing  grants  thereto  upon  void  entries,  on 
tbe  ground  tbat  they  will  prove  a  cloud  upon  his 
title,  because  be  is  not  entitled  to  such  relief  un- 
less in  rightful  possession  in  which  case  his 
remedy  at  law  is  adequate,  as  under  Code  N.  C. 
1 1877,  by  recording  surveys  of  their  outer  lines, 
so  as  to  exhibit  their  outer  boundaries  as  U  the 
whole  territory  were  one  tract,  his  possemion  of 
one  («  possession  of  all,  enabling  him  to  redress 
an  invasion  of  any  of  them;  in  addition  to  which 
be  may  under  Code  N.  C.  $  2786,  bring  an  action 
in  the  superioi  court  of  the  county  in  which  the 
land  lies  to  repeal  and  vacate  grants  issued 
"against  law, "  or  obtained  "by  false  suggestion, 
surprise,  or  fraud." 


8.  An  act  of  tbe  legislature  curing  the  gran- 
tee's title  as  to  the  state  would  in  no  wise  affect 
plainUff's  titl& 

Appeal  from  superior  court.  Wake  eonn- 
ty; Robert  W.  Winston,  Judge. 

Suit  in  equity  by  Charles  McNamee  for  an 
Injunction  to  restrain  Octavins  Coke,  sec- 
retary of  state,  from  Issuing  to  B.  J.  Alex- 
ander grants  of  land  from  tbe  state.  In- 
junction dissolved.  Plaintiff  appeals.  Af- 
firmed. 

Statement  by  the  Court.  The  plain- 
tiff set  forth  in  bis  complaint  that  the  de- 
fendant B.  J.  Alexander  bad  entered  and 
caused  to  be  surveyed  a  portion  of  the  bed 
of  the  French  Broad  river,  in  Buncombe 
county,  for  all  of  which  land  the  plaintiff 
bad  title  through  mesne  conveyances  con- 
necting him  with  grants  from  the  state, 
some  of  which  crossed  tbe  river  so  as  to 
include  tbe  whole  bed,  and  others  of  which 
extended  to  tbe  middle  of  the  stream  from 
each  side.  The  plaintiff  alleged  that  the 
said  entries,  on  account  of  the  form  and 
the  manner  of  recording  them  upon  tbe 
t>ooks  of  the  entry-taker,  and  the  mistakes 
mad>!  by  the  sarveyor  In  locating  them, 
were  void;  but  that  the  evidence  showing 
them  to  be  void  for  Irregularity  migbt  be 
lost. by  lapse  of  time.  The  plaintiff  prayed 
Judgment  that  theentrlesbedeclared  void; 
tbat  tbe  secretary  of  state  be  enjoined 
from  issuing,  and  tbe  defendant  Alexander 
from  receiving,  or  putting  on  record, 
grants  issued  upon  said  entries.  It  was 
contended  that  the  grants,  if  issued, wouild 
prove  a  cloud  upon  tbe  title  of  the  plain- 
tiff, among  others,  for  tbe  reason  that  the 
legislature  might  cure  tbe  defects  in  the 
entries  by  statute.    The  Judge  below,  after 

f  ranting  a  temporary  restraining  order, 
issolved  it,  and  gave  Judgment  that  the 
defendant  go  without  day,  and  for  costs. 
Tbe  plaintiff  appealed  from  the  Judgment. 
J^.  B.  Buahee,  for  appellant.  Strong  A 
Stroaacb,  F.  A.  Scuddl^,  and  A.  W.  Ora- 
bam,  for  appellee. 

AVERY,  J.  If  tbe  plaintiff,  by  means  of 
some  grants  from  tbe  state,  covering  tbe 
whole  bed  of  the  French  Broad  river,  by 
crossing  tbe  stream,  and  others  extending 
ad  Slum  aqusb  from  each  side,  together 
with  mesne  conveyances  connecting  him 
with  all  of  eucb  grants,  could,  as  be  al- 
leges, show  title  to  the  whole  ol  tbe  bed 
of  said  river  from  Smith's  bridge  to  tbe 
mouth  of  Avery's  creek,  being  the  portion 
of  tbe  river  bed  covered  by  tbe  entries  and 
surveys  of  the  defendant  Alexander,  and 
for  which  the  latter  is  asking  tbat  grants 
be  issued,  it  would  follow,  according  to 
bis  own  statement  of  tbe  facts,  that  tot 
any  conceivable  injury  tbat  tbe  plaintiff 
may  hereafter  sustain  on  account  of  tbe  Is- 
snlng  of  tbe  grants  applied  for  be  would 
have  a  full  and  complete  remedy  by  an  ac- 
tion of  law.  If  this  proposition  can  b« 
■nstained,  it  is  familiar  learning  that  be  la 
not  entitled  to  extraordinary  relief  by  in- 
junction. Should  the  defendant  obtain 
bis  grant,  enter  upon  the  bed  of  the  river, 
and  erect  a  flsb-trap,  as  suggested  by 
counsel,  then  the  plaintiff,  having  the  old- 
er and  better  title,  as  be  alleges,  could 
bring  the  proper  action,  and  recover  pos- 
session, and  such  damages  ashe  may  have 
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sustained   on   account  ol  the    trespass. 
Meantime,  If  the  plalntiQ  is  in  tlie  actual 

gOBseMlon  of  any  part  of  tbe  land  covered 
y  one  of  tbe  grants  tbrouKh  whlcb  be 
claims  title,  bis  constractive  possession 
extends  .over  the  whole  boundary  of  such' 
grant,  either  across  the  bed  of  the  stream 
or  ad  Blum  aqum,  according  to  the  nature 
of  the  particular  patent;  and  until  the 
defendant  Alexander  shall  enter  tbe  plain- 
tiff cannot  maintain  an  action  at  law, 
even  on  account  of  location  of  the  entry 
on,  or  tbe  issaance  of  tbe  grant  for,  his 
land.  Pearson  v.  Boyden,  86  N.  C.  585; 
Kitchen  v.  Wilson.  80  N.  C.  191 ;  Staton  v. 
MuUis,  92  N.  C.  623;  Davis  v.  Hlgglns,  91 
N.  C.  882;  Ruffln  v.  Overby,  105  N.  C.  78,  11 
S.  E.  Rep.  251.  By  recording  and  register- 
ing a  survey  of  the  outer  lines  of  several 
contiguous  tracts  so  as  to  exhibit  tbelr 
outer  boundaries,  as  if  the  whole  territory 
had  been  covered  by  one  tract,  a  posses- 
sion at  any  point  on  either  of  the  separate 
tracts  will  become  equivalent  in  law  to 
a  possession  of  "the  whole  and  every 
part."  Code,  S  1277.  It  is  therefore  in  the 
power  of  tbe  plaintiff  to  make  an  actual 
possession  on  one  of  his  tracts,— a  con- 
structive possession  of  all  of  his  contigu- 
ous tracts.  If  the  plalntlC,  therefore,  has 
shown  himself  to  be  In  tbe  rightful  posses- 
sion of  the  land  in  controversy,  he  cannot 
maintain  tbe  action  in  this  case  to  remove 
a  cloud  upon  his  title,  because,  nothing 
more  appearing,  he  has  an  adequate  rem- 
edy by  action  at  law  in  case  of  any  wrong- 
ful invasion  of  the  premises.  On  tbe  other 
band,  an  action  brought  for  the  purpose 
of  removine:  a  cloud  upon  tbe  title  cannot 
be  maintained  at  all,  unless  It  appears  af- 
firmatively that  the  plaintiff  is  in  the 
rightful  possession.  Peacock  v.  Scott,  104 
N.  C.  154, 10  S.  E.  Rep.  456.  If  it  be  admit- 
ted that  the  plaintiff  is  holding  rightfully 
under  each  and  every  grant,  through 
which  he  claims,  his  remedy  at  law  is  ade- 
quate, unless  it  can  be  made  to  appear 
that  proofs  upon  which  tbe  plaintiff  would 
now  recover  in  a  controversy  at  law,  de- 
spite grants  issued  to  defendant  on  bis  en- 
tries, maybe  lost  by  the  lapse  of  time, and 
that  by  such  loss  the  defendant  may  be  en- 
abled to  prevail  In  such  action  hereafter, 
whereas  tbe  plaintiff  can  show  tbe  better 
title  now.  Browning  v.  Lavender,  104  N. 
C.  «9, 10  S.  E.  Rep.  77 ;  Busbee  v.  Mncy,  85 
N.  C.  329;  Busbee  v. Lewis,  Id. 882;  Murray 
V.  Haeell,  99  N.  C.  168,  5  S.  E.  Rep.  428. 
If  the  plaintiff  had,  when  this  action  was 
brought,  a  perfect  title,  as  he  alleges  and 
contends,  to  the  whole  of  that  portion  of 
the  bed  of  the  river  in  dispute,  then  he 
would  have  tne  right  to  recover  in  an  ac- 
tion for  possession,  as  against  tbe  defend- 
ant Alexander,  claiming  under  a  junior 
grant,  whethervaiid  or  void.  If  the  plain- 
tiff cannot  connect  himself  with  older 
grants  or  good  title  covering  the  land  in 
dispute,  then  he  Is  not  aggrieved,  and  has 
■DO  status  in  the  court;  for  even  an  entry 
located  by  him  so  as  to  cover  the  locus  in 
quo  would  be  but  an  inchoate  equity, 
which  would  not  be  enforced  by  an  action. 
Featherston  v.  Mills,  4  Dev.  696;  Plem- 
mons  V.  Fore,  2  Ired.  Eq.312. 

If  the  plaintiff  can  show  title  through 
older  grants,  though  it  be  admitted  that. 


as  between  the  defendant  Alexander  and 
the  state,  a  grant  which  when  issued  was 
void  for  failure  to  comply  with  the  entry- 
laws,  could  be  made  valid  by  a  curative 
act  of  the  legislature,  still  no  remedial  stat- 
ute could  be  construed  to  divest  an  inter- 
est in  land,  acquired  by  the  plaintilf  b^ore 
its  passage,  out  of  h<m,  and  vest  it  In 
Alexander.  No  law,  which  transfers  the 
property  of  one  person  to  another  for  bis 
own  private  purposes,  without  the  con- 
sent of  the  owner,  has  ever  been  held  a 
constltntionalexerciseof  legislative  power 
in  any  state  in  the  tTnion.  Cooley,  Const. 
Lim.  •165;  Wilkinson  v.  Leiand,  2  Pet. 
627;  Hoke  v.  Henderson,  4  Dev.  4;  King  v. 
Hunter,  65  N.  C.  603;  Stanmire  v.  Powell, 
13  Ired.  312;  Sedgwick,  St.  &  Const.  Law. 
pp.  195.  368,  and  Sulh.  St.  Const.  §  480; 
Westervelt  v.  On^g,  12  N.  Y.  202;  Eakin 
V.  Ranb,  12  Serg.  &  R.  840;  Alter's  Appeal. 
67  Pa.  St.  841;  Hasbronck  v.  Mliwaokee, 
18  Wis.  37:  White  Mts.  Railroad  ▼.  White 
Mts.  (N.  H.)  Railroad,  50  N.  U.  50. 

We  have  discussed  seriatim  the  ques- 
tions raised  by  the  plaintiff's  assignment  of 
errors,  because  tbey  may  hereafter  arise 
again.  But  the  plaintiff  cannot  maintain 
this  action  brought  in  the  superior  court 
of  Wake  county,  to  enjoin  the  secretary  of 
state,  tbe  defendant  Octavius  Coke,  from 
issuing  grants  to  the  defendant  Alexan- 
der,for  the  reason  that  our  statute  (Code, 
§■2786)  provides  a  remedy  at  law,  to  t>e 
prosecuted  in  the  superior  court  of  Bon- 
combe  connty,  where  the  land  lies,  against 
the  defendant  Alexander,  if  he  shall  here- 
after obtain,  or  has  since  this  action  was 
brought  obtained,  a  grant  from  tbe  state 
"by  false  suggestion,  surprise,  or  fraud, " 
or  "against  law,"  to  the  injuiy  of  tbe 
plaintiff.  Carter  v.  White,  101  N.  C.  31,  7 
H.  E.  Rep.  478;  Crow  v.  Holland,  4  D%v. 
417;  Miller  V.  Twitty,  8  Dev.  &  B.  14.  It 
the  plaintiff  can  hereafter  make  It  appear 
before  the  proper  tribunal  that  a  Junior 
grant  has  been  issued  contrary  to  law  for 
the  land  which  be  boldsl  as  he  allpgea,  un- 
der older  patents,  then  he  can  find  re- 
dress for  any  grievance  shown  under  the 
plain  provisions  of  the  statate.  It  is  an- 
necessary,  tlierefore,  to  discuss  the  other 
question,  so  elaborately  presented  by  the 
able  counsel  for  the  plaintiff.  Tbe  secre- 
tary of  state  has  not  refused  to  issue  tbe 
grants  to  Al3xander,  as  in  case  of  Wool  v. 
Saunders,  108  N.  C.  729.  13  S.  E.  Rep.  294, 
and  he  has  not  raised  tbe  question, 
whether  the  entry  is  void  upon  Its  face, 
and,  if  not,  whether  he  shall  be  compelled 
to  issue  the  grants  applied  for.  If  tbe 
plaintiff  can  connHct  himself  with  older 
grants  covering  all  of  the  lands  embraced 
by  defendant's  entries,  as  surveyed,  or 
could  have  shown  a  perfect  title  to  the 
land  in  controversy  in  any  way.  when  tbe 
entries  were  made  by  the  defendant  Alex- 
ander, then,  in  case  the  latter  should  enter 
upon  it  claiming  under  a  Junior  grant,  the 
plaintiff  could  bring  his  action  for  posses- 
sion in  the  superior  court  of  Buncombe 
county,  and  put  him  out,  or,  if  the  Junior 
grant  has  been  or  should  hereafter  be 
issued  contrary  to  law,  a  party  aggrieved 
thereby  could  proceed  under  the  statute, 
(Code,  §  2786,)  though  no  trespass  may 
have  been  committed.    Meantime,  U  tbe 
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entries  appeared  from  a  bareiiiHpectlon  to 
be  manifestly  void,  the  coarts  wonld 
neither  Interpose  tu  restrain  the  eecretary 
of  state  from  issning  grants  upon  tbem, 
nor  eompti  him  by  maudamua  to  lasae 
tbem.  wool  t.  Sanndern,  snpra.  We  con* 
cor  with  the  Judge  who  tried  the  case  be- 
low In  the  opluiun  that  the  law  baa  pro- 
vided a  full  and  adequate  remedy  lor  the 
plaintiff,  and  that  he  has  failed  to  show 
that  the  grants, If  issued  to  the  defendant, 
would  prove  a  cloud  upon  his  title.  There 
Is  error.  Judgmeut  must  be  a£Brmed,  ex- 
cept as  to  the  order  of  dismissal.  It  was 
error  to  order  tbat  the  case  be  dismissed, 
but  as  tbat  does  not  affect  the  merits,  and 
the  only  material  question  was  whether 
the  secretary  of  state  should  be  restrained 
from  Issuing  a  grant,  the  plaintiff  most 
pay  the  costs  incurred  in  this  cuurt. 
Judgment  modified  and  affirmed. 

(109  N.  C.  sot)  —"""■" 

Wtatt  t.  Lt>ohburg  &  D.  R.  Co.  et  at. 

(Supreme  Court  of  North  CcmMna.    Nor.  8, 

1891.) 

Appbai^— iNSurnoisire  Rsoobd— Rbiuxs. 

Where  the  transcript  on  appeal  merely 
shows  process,  a  referenoe  to  arbitration,  an 
award,  exception  tliereto,  tbs  action  of  the  oonrt 
below  thereon,  and  an  appeal,  bnt  there  are  no 
pleadings,  nor  an  agreed  statement  of  facts,  so 
that  the  supreme  oonrt  can  see  the  contentl(»i  of 
the  parties,  and  that  the  court  below  had  ]uris- 
diouon,  and  where  both  parties  are  not  able  to 
file  the  pleadings  nunc  jyro  tunc  la  the  supreme 
ooort,  the  cause  will  be  remanded. 

Appeal  from  superior  court,  Durham 
county. 

Action  by  W.  J.  Wyatt  against  the 
Ijynchburg  &  Durham  Railroad  Company 
and  others.  Judgment  for  plaintitt.  De- 
fendants appeal.    Remanded. 

Wm.  A.  Qatbrie,  for  appellants.  BooM 
A  Palter,  J.  S.  Itanutag,  and  John  W. 
Orabaia,  for  appellee. 

Clabk,  J.  The  transcript  shows  pro- 
cess, a  reference  to  arbitration,  an  award, 
exception  thereto,  the  action  of  the  court 
below  thereon , and  an  appeal ;  but  there  are 
no  pleadings,  nor  an  agreed  statement  of 
facts  In  lieu  thereof,  tbat  we  might  see  the 
contention  of  the  parties,  and  that  the 
court  below  had  Jurisdiction  of  the  cause 
of  action.  The  court  would  permit  the 
pleadings  to  be  filed  in  this  court  nanc  pro 
tone,  (Sup.  Ct.  Rule  26, 12  S.  £.  Rep.  vll.,) 
so  as  not  to  delay  the  hearing,  out,  as 
both  parties  are  not  able  to  do  this,  tbe 
eanse  must  be  remanded.  Thecase  is  sub- 
stantially tbe  same  as  Daniel  ▼.  Rogers, 
96  N.  C.  134;  Rowland  y.  Mltehell,  90  M.  C. 
<I49-    Remanded. 


UM  N.  a  an 

Edwards  r.  Town  or  Henderson. 

-■(Supreme  Court  of  North  CaroUna.    Nor.  19, 
1891.) 

AppsAb— FAII.1JBB  10  Pbiht  Rboohd— Nsolbot 

OP  COUKSIL. 

The  dnty  of  having  the  record  printed,  as 
required  by  Sup.  Ct.  N.  C.  rules  28-80,  is  not  a 
professional  dnty  of  counsel,  and  if  they  assume 
lo  discharge  it,  they  are  pro  hcu:  vice  agents  of 
appellant,  who  will  be  bound  by  their  neglect. 


Motion  to  reinstate  appeal  dismissal  toi 
failure  to  print  record. 

A.  C.  ZolIicoObr  etni  T.  T.  Hleka,  tor  ap- 
pellant. Batcbelor  <ft  JDerereox,  for  ap- 
pellee. 

Clabk,J.  Tbisisamotiontorelnetatean 
appeal  which  was  dismiBsed  for  failure  to 
print  the  record,  as  required  by  rules  28-30, 
(12  R.  E.  Rep.  rill.)  Tbe  appellant  says 
that  be  Intrusted  the  duty  of  causing  the 
record  to  be  printed  tu  bis  counsel.  Coun- 
sel oiler  no  excuse,  except  that  they  were 
busy,  and  forgot  to  hare  It  done.  The 
duty  of  having  the  record  printed  is  not  a 
professional  one,  since  thecllent  can  attend 
to  Ithimself,  and  might  easily  have  it  print- 
ed below  and  sent  up  with  the  transcript. 
Hence,  if  counsel  assume  to  discharge  such 
duty,  tliey  are  pro  bae  rice  agents,  not 
counsel,  and  their  neglect  is  tbe  neglect  of 
tbe  party  himself,  as  was  held  In  Griffin  v. 
Nelson,  106  N.  C.  235, 11  S.  E.  Rep.  414, 
which  has  been  cited  with  approval  at  this 
term  in  Flnlayson  v.  Accident  Co.,  13  S.  E. 
Hep.  739.  The  duty  of  printing  the  record 
Is  not  a  mere  formality.  It  is  a  necessity, 
that  tbe  Increasing  volume  of  business  in 
the  court  of  last  resort  maybe  moreeaslly 
understood  on  the  argument,  and  tbat 
each  of  tbe  Judges  may  not  only  then, 
but  afterwards,  have  each  case  before  bim. 
Wben  there  In  but  one  record,  and  that 
In  manuscript,  the  disadvantage  is  serious- 
ly felt.  The  court,  like  the  supreme  courts 
(It  is  believed)  of  every  other  state,  several 
years  since  adopted  this  rule.  This  was 
not  lightly  done,  but  after  full  considera- 
tion. This  court  has  ever  since  felt  the 
necessity  for  a  strict  adherence  to  the  rule. 
Reucher  v.  Anderson,  03  N.  C.  106;  Witt  v. 
Long,  Id.  888;  Horton  v.  Green,  104  N.  C. 
400, 10  S.  E.  Rep  470:  Whitehurst  t.  Petti- 
pber,  103  N.  C.  39, 10  S.  E.  Rep.  867;  -Griffin 
V.  Nelson,  106  N.  C.  285, 11  S.  E.  Rep.  414; 
Stephens  v.  Koonce,  106  N.  C.  255, 11  S.  E. 
Rep.  282;  Hunt  v.  RaUroad  Co.,  107  N.  C. 
447, 12  S.  E.  Rep.  378;  Roberts  v.  Lewald, 
108  N.  C.  405, 12  S.  E.  Rep.  1028.  To  permit 
an  appellant  to  obtain  a  delay  of  six 
months  by  his  hegUgence  in  notcomplylng 
with  this  requirement  would  convert  a  rule 
which  was  adopted  as  a  means  for  the 
speedier  and  better  consideration  of  causes 
into  a  fruitful  source  of  delay.  Rather 
than  that,  appellees  would  prefer  to  argue 
their  causes  without  the  printed  record, 
which  the  court,  in  Justice  to  Itself  and 
the  litigants,  cannot  permit.  Appellants 
might  as  well  fall  to  send  op  the  tran- 
script as  notto  have  It  inaconditlon  to  be 
heard  by  falling  to  have  the  "case  and  ex- 
ceptions "printed.  No  sufficient  cause  has 
been  shown,  and  the  motion  to  reinstate 
most  be  denied. 


(IN  N.  C.  112) 

Spbuili.  et  al.  v.  Arrinoton  et  al. 
{Sumrenu  Court  of  North  CanMna.  OoL  M, 

mi.) 

IjARdiard's  Libh  on  C!rop8  —  Riobts  op  Pua- 

CBA8IKS    AT    FoRSOIOSCBS    SAI.S  —  APPOBTION- 

MBNT  or  Rbkt — Costs. 
1.  Ck>de  N.  0.  I  1764,  provides  tiiat  the  land- 
lord shall  have  a  lien  on  crops  whiuh  shall  "be 
preferred  to  all  other  Uens, "  and  that  the  orops 
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shall  be  "vested  In  possession  of  the  lessor"  until 
the  rents  are  paid.  Section  1800  provides  that  the 
lien  la  favor  of  those  making  advances  on  crops 
"shall  not  affect  the  rights  of  the  landlords  to 
their  proper  share  of  rents. "  Beld,  that  a  pur- 
chaser at  foreclosure  sole  who  enters  upon  the 
land  before  the  crop  is  planted,  and  rents  It  to 
the  mortgagor  in  possession,  is  entitled  to  all  the 
rights  of  a  landlord,  notwithstanding  that  at  the 
time  of  the  sale  considerable  advances  have  been 
made  upon  the  crop.  EUlebrew  v.  Hlnes,  104  N. 
C.  183,  10  8.  E.  Rep.  15»,  251,  dlstlnguislied. 

2.  Code  N.  C.  $  1748,  provides  that,  when 
rents  are  payable  to  successive  owners,  and  the 
right  of  any  owner  is  terminable  by  death  or 
other  uncertain  event,  the  payment  following 
shall  be  apportioned  among  the  said  owners. 
Section  1749  provides  that  when  a  farm  lease  de- 
termines by  the  happening  of  an  uncertain  event, 
determining  the  estate  of  the  lessor,  the  tenant 
shall  continue  to  the  end  of  the  year,  and  shall 
pay  to  the  succeeding  owner  a  proportionate  part 
of  the  rent  Held,  that  a  foreclosure  is  not  such 
an  uncertain  event  as  to  entitle  one  to  the  appor- 
tionment of  a  crop  which  is  planted  after  the 
sale,  and  on  which  he  has  made  advances  with 
knowledge  of  the  foreclosure  decree. 

3.  Under  Code  W.  O.  $  525,  plaintiff  is  enti- 
tled to  costs  of  course  upon  recovery  in  an  action 
for  the  possession  of  persona!  property;  and 
where  other  defendants  intervene  in  such  a  case, 
and  file  a  joint  answer  with  the  original  defend- 
ant, and  make  a  joint  defense,  the  costs  which 
occur  after  the  Intervention  should  be  taxed,  not 
merely  against  the  interveners,  but  against  tdl 
the  defendants. 

Appeal  from  Baperlor  court,  Naeb  coun- 
ty; SpiekWhitakeu,  Judge. 

Action  by  W.  T.  Sprulll  and  others 
against  M.  T.  Arrington  and  others  to  re- 
cover the  puBsessloD  ol  crops.  There  was 
jadgment  for  plaintiffs,  and  defendants  ap- 
peal. Affirmed. 

Bwm&  Battle  au6  .  Batcbelor  A  Dever- 
eax,  for  appellants.  F.  A.  Wood ard,  tor 
appellees. 

Davis,  J.  In  September,  1880,  the  defend- 
ant M.  T.  Arrington  contracted  to  pur- 
chase of  C.  M.  Cooke  the  land  on  which  the 
cotton  which  is  the  subject  of  this  contro- 
versy was  produced.  All  the  purchase 
money  was  not  paid,  and  on  the  28th  day 
of  April,  1889,  the  said  land  was  sold  under 
a  Judgment  and  decree  ot  foreclosure  in  an 
action  properly  instituted  for  that  pur- 
pose, to  pay  the  purchase  money  therefor, 
and  the  feme  plaintiff  became  the  purchas- 
er, and  the  next  day  rented  the  same  to 
the  defendant  M.  T.  Arrington,  who  had 
previously  been  in  possession  under  the 
contract  of  purchase  from  C.  M.  Cooke. 
It  was  in  evidence,  and  not  controverted, 
that  the  day  after  the  plaintiff  purchased 
the  land  her  husband  went  on  It,  that  it 
was  unoccupied,  and  no  cotton  had  been 
planted.  Itisadmitted  that  the  defendant 
Arrington  rented  the  land  from  the  feme 
plaintiff  for  the  balance  of  the  year  after 
the  30th  of  April,  1889,  and  was  to  pay  $120 
rent.  On  the  28th  day  of  January,  1889, 
the  defendant  Arrington  executed  an  agri- 
cultural lien  upon  the  crop  to  bo  raised 
on  said  land  in  the  year  1889  to  the  defend- 
ants Boddie,  Ward  &  Co.  to  secure  ad- 
vances, etc.;  and  that  they  furnished  the 
said  Arrington  supplies,  etc.,  for  agricult- 
ural purposes,  amounting  to  $292.13  up  to 
the  18th  day  ot  April.  1889,  and  after  that 
to  the  16th  of  October,  1889,  to  the  amount 


of  $202.13.  There  is  much  irrelevant  mat- 
ter sent  up  with  the  transcript,  but  the 
material  question  presented  for  our  deter- 
mination is  whether  the  plaintiff  landlord, 
who  purchased  the  land  on  the  28th  day  of 
April,  1889,  and  rented  it  to  the  defendant 
Arrington  for  the  balance  of  the  year, 
was  entitled  to  a  preferred  lien  on  the  crop 
produced  this  year  to  secure  the  rent;  or 
are  the  defendants  Boddie,  Ward  &  Co.  en- 
titled to  the  crop  under  the  lien  executed 
to  them  by  M.  T.  Arrington  on  the  28th  of 
January,  prior  to  the  purchase  by  the 
plaintiff? 

Code,  §  1764,  not  only  gives  to  the  land- 
lord or  lessor  a  Hen  on  all  crops  raised  on 
the  land  rented,  which  shall  "be  preferred 
to  all  other  liens,  but  the  crop  Is  vested  in 
possession  of  the  lessor"  until  the  rents 
are  paid,  and  all  stipulations  contained 
in  the  lease  or  agreement  are  complied 
with,  whether  the  land  he  rented  by  writ- 
ten or  oral  agreement;  and  it  Is  provided 
in  section  1800  that  the  lien  in  favor  of 
those  makingadvances  on  crops  "shall  not 
affect  the  rights  of  the  landlords   to   their 
proper  share  of  rents."    The  Hen  in  aid  of 
advances  is  in  preference  to  all  other  liens 
except    that   of  the   landlord  for   rents. 
Wooten  V.  Hill,  98  N.  C.  48,  3  S.  K.  Kep. 
846,  and  cases  cited  and  relied  on  by  coun- 
sel for  defendant.    The  relation  between 
the  plaintiff  and  defendant  M.  T.  Arring- 
ton was  that  of  landlord  and  tenant,  and 
not  that  ot  vendor  and  vendee.    But  it  Is 
insisted  by  counsel  for  defendants  that 
when  the  Hen  was  executed  in  January, 
1889,  Arrington    was   the   vendee  of  C.  M. 
Cooke, -and  entitled  to  all  the  crops  made 
upon  the  land  as  vendee  in  possession,  and 
not  a  lessee;  and,  it  the  lien  upon  the  crop 
to  be  made  was  a  preferred  Hen  to  them, 
it  could  not  be  defeated  by  any  arrange- 
ment between  the  plaintiff,  who  succeed- 
ed to  the  rights  ot  thevendor,  and  the  said 
Arrington,  in  respect  to  his  paying  rent, 
to  which  Boddie,  Ward  &  Co.  were  in  no 
way  parties.    How  It  might  be  between  a 
mortgagor  and  mortgagee,  or  between  a 
vendor  and  vendee,  when  there  was  no 
change  in  the  possession,  we  need  not  con- 
sider;   bnt   the   purchaser   of   the   land, 
whether  under  a  foreclosure,  or  from  the 
vendor  or  mortgagee,  who  takes  posses- 
sion and  rents  the  land,  whether  to  the 
vendee  or  mortgagor  or  to  any  other  per- 
son, occoples  the  position  and  is  entitled 
to  the  rights  ot  a  landlord ;  aud  that  is 
the  case  before  us.    The  counsel  for  the 
defendants  says:  "Unless  possession  has 
been  taken  of  the  premises,  or  a  receiver 
has  been  appointed,  the  mortgagor  is  the 
owner  as  to  all  the  world,  and  Is  entitled 
to  all  the  profit  made. "    And  for  this  he 
cites  KlUebrew  v.  Hlnes.  104  N.  C.  182. 10 
S.  E.  Rep.  159,  251.   This  is  true,  but  there 
Is  a  marked  difference  between  the  case  be- 
fore us  and  that  of  Killebrew  v.  Hlnes. 
In  that  case  the  cotton  was  made  by  the 
vendees  in  possession,  and  it  was  not  until 
after  It  was  severed  and  baled  that  the 
vendor  asserted  his  claim  to  it;  and  it 
was  properly  held  "that,  it  there  be  no  en- 
try or  equitable  proceeding  by  which  the 
crops    are    sequestered,    the    mortgagee 
[vendor]  has  no  lien  upon  and  cannot  re- 
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cover  them  iu  an  action  In  the  nature  of  re> 
plevln. "  In  the  case  before  us  the  pur- 
chaser at  the  sale  for  the  foreclosure  took 
possession  of  the  land,  as  she  had  the  an- 
doubted  right  to  do,  before  the  cotton 
was  planted,  and  rented  It  to  Arrlngton. 
Suppose,  Instead  of  renting  It  to  him,  she 
bad  cultivated  It  herself,  or  rented  It  to 
some  one  else,  as  she  had  the  right  to  do, 
what  would  have  become  of  the  claim  of 
Boddie,  Ward  &  Co.  under  their  lien? 
Noting  the  distinction  between  the  cases, 
we  refer  to  the  able  discussion  of  the  ques- 
tions in  Klllebrew  v.  Hines,  and  the  cases 
there  cited,  as  settling  the  claim  of  prior- 
ity In  favor  of  the  plaintiffs. 

But  It  is  said  that  the  plaintiffs  had  no 
interest  in  the  land  prior  to  the  purchase 
In  April,  and  Boddie,  Ward  Sc.  Co.  had 
then  made  considerable  advamies  under 
their  agricultural  lien.  They  had  notice 
of  the  decree  of  foreclosure,  and  the  crop 
was  not  planted  when  the  plaintiffs  pur- 
chased, nor  does  it  appear  that  the  ad- 
yances  were  u<ied  in  preparing  the  land  for 
tbe  crop ;  and,  even  If  it  did,  they  could 
not  claim  an  apportionment  of  the  crop 
under  sections  1748  and  1749  of  the  Code.i 
tor  Arrlngton  would  have  been  entitled  to 
nosncb  apportionment.  Tbe  lieu  executed 
by  Arrlngton  gave  them  no  title  to  what 
did  not  belong  to  him.  There  was  some 
discussion  upon  the  question  of  the  suffi- 
ciency of  the  description  of  the  property 
In  tbe  lien  ot  .lanoary  28,  1889,  to  which 
the  plaintiffs  objected,  but  they  did  not  ap- 
peal: and  that  question  is  not  before  us, 
'  and  is  immaterial,  if  it  were.  We  can  see 
no  force  in  the  defendants'  objection  to 
tbe  form  in  which  the  Issues  were  submit- 
ted. They  presented  clearly  and  fairly  the 
questions  raised  by  the  pleadings. 

The  only  remaining  objection  Is  to  the 
Judgment  because  it  taxes  the  costs 
against  the  defendants,  whereas  Boddie, 
Ward  &  Co.  ought  to  have  been  charged 
with  the  costs  that  accrued  after  they  in- 
tervened. The  defendants  Boddie,  Ward 
&  Co.  intervened,  and  filed  a  Joint  answer 
with  their  co-defendant,  M.  T.  Arrlngton, 
and  they  made  a  Joint  defense,  and  tbe 
Judgment  is  for  the  plaintiffs  against  all 
the  defendants  for  the  recovery  and  for 
costs.  The  plaintiffs  are  entitled  to  the 
costs.  Code,  §  525,  subsec.  2.'  Having 
Joined  In  tbe  controversy,  and  made  com- 
mon cause  In  the  defense,  tbe  interveners 
must  abide  the  result.    There  is  no  error. 

>  Code  N.  C.  S  1748,  provide*  that  when  rents 
•re  payable  to  successive  owners,  and  the  ri^ht 
of  any  owner  is  terminable  by  death  or  other  un- 
certain event  during  a  period  in  which  a  pay- 
ment is  growing  due,  the  next  payment  shall  oe 
apportioned  among  the  snooesslve  owners  accord- 
ing to  tbe  parts  of  such  periods  elapsing  before 
and  after  the  terminating  event.  Section  1749 
provides  thaL  where  a  lease  of  farming  land  de- 
termines by  the  happening  of  any  uncertain  event 
determining  the  estate  of  the  lessor,  the  tenant, 
in  lieu  of  emblements,  shall  continue  to  the  end 
of  tbe  year,  and  shall  pay  to  the  snooeeding  owner 
a  proportioMate  part  of  the  rent,  and  be  entitled 
to  a  reasonable  oompensation  for  the  tillage. 

■Code  N.  a  I  68S,  provides  that  costs  shall  be 
allowed  of  course  to  the  plaintiff  upon  recovery 
in  any  action  to  recover  the  possession  of  per- 
sonal property.  - 


amv.o.m> 
Tbvstcbs  of  Ooldbboboooh  Gbadbd 
School  t.  Bboadhobst. 

(Supreme  Court  cf  North  CaroUna.    Vor.  Ul 
1881.) 

SoaooLa  —  Taxitiok  iob  Thzib  Bssonov  axb 
Bcppoar — ^LiABiurr  ov  TowNsmr. 
1.  Aots  S.  C.  1881,  o.  189,  and  Acts  1887, 
0.  m,  antborising  the  levy  of  taxes  on  the 
taxable  property  and  polls  of  Qoldsborougb 
township  for  the  purpose  of  establishing  and  for 
tbe  annual  support  of  mded  schools  in  that 
township,  do  not,  either  in  turns  or  by  implics- 
tton,  anthorlxe  the  tward  of  county  conunlssionen 
to  levy  taxes  to  pay  the  interest  or  principal  ot 
any  debt  created  for  that  purpose. 

9.  Aots  N.  C.  18»1,  c  2M,  authorised  the 
school  trustees  to  issue  twnds,  seoured  by  a  mart-' 
gaga,  and  sell  them;  to  take  up  other  bonds  pre- 
viously issued  for  the  purpose  of  paying  for  and 
repairing  graded  schools  in  a  certain  township; 
and,  to  ndse  a  fund  to  pay  the  interest,  and  pro- 
vide a  sinking  fund  to  pay  the  principal,  allowed 
said  trustees  to  appropriate  annually  a  sntnoient 
amount  of  the  sobool  fund  going  Into  their  hands; 
and  then  provided  that  It  they  failed  to  do  so  the 
county  oommlssioners  should  levy  a  tax  on  the 
taxable  properly  and  polls  of  the  township  for 
such  purpose.  Meld,  that  the  purpose  ot  the  aot, 
in  directing  the  county  commissioners  to  levy  a 
tax  on  the  township  property  to  pay  the  bonds  in 
case  the  trustees  should  not  do  so,  was  to  make 
the  township  assume  and  pay  a  debt  other  than 
tor  its  necessary  expenses,  and,  not  having  been 
aanotioned  by  a  majority  of  the  voters  ot  the 
township,  was  to  that  extent  in  violation  ot 
Const  N.  C.  art  7,  {  7,  which  provides  that  no 
municipal  corporation  shall  contract  any  debt, 
nor  shall  any  tax  be  levied  or  collected  by  any 
o£Soers  of  the  same,  except  for  the  necessEury  ex- 
penses thereof,  unless  by  a  vote  of  a  majority  ot 
the  qualifled  voters  therein. 

Appeal  from  superior  court,  Wayne 
county :  Spieb  Whitakeb,  Judge. 

Action  by  board  ot  trustees  of  tbe  Golds- 
borough  graded  school  against  D.  J. 
Broadhurst  to  recover  tbe  price  of  certain 
school  bonds  sold  defendant.  Judgment 
for  plaintiffs.  Defendant  appeals.  Re- 
versed. 

Statbmknt  bt  TBE!  CouRT.  In  pursu- 
ance of  the  statute  (Acts  1881,  c.  189)  an 
election  was  held  In  Goldsboruugli  town- 
ship in  the  county  of  Wayne  on  the  fourth 
Monday  in  May,  1881,  to  take  the  sense  ot 
tbe  voters  therein  as  to  establishing  there- 
in graded  schools,  as  contemplated  by  that 
statute,  and  at  that  election  a  majority  of 
the  qualifled  voters  of  the  township  voted 
In  favor  ot  establishing  such  schools,  and 
to  levy  tbe  tax  to  support  the  same.  Aft 
erwards  tbe  statute  (Acts  1887.  c.  882) 
amended  and  modified,  as  therein  provid 
ed,  the  above-cited  statute,  and  under  and 
In  pursuance  ot  its  provisions,  as  alleged, 
an  election  was  beld  in  said  township  on 
the  first  Monday  in  May,  1887,  at  which 
a  majority  ul  the  qualified  voters  thereof 
approved  of  the  levy  and  collection  of  the 
annual  tax  in  the  statute  allowed  and 
provided  for.  Tbe  money  raised  by  levy 
o(  taxes  and  constituting  tbe  school  fand, 
as  intended  by  the  last-mentioned  statute, 
was  applied  by  the  board  ot  trustees  of 
such  graded  schools  to  supplying  snch 
schools  and  the  payment  of  the  debt  in- 
curred for  the  purcbase  of  grounds  and 
the  construction  of  tbe  bulldingrs  (or  the 
colored  school.  Tba  trustees  mentioned,  at 
tbe  time  they  purchased  the  gronnda  and 
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baildings  for  white  children,  executed 
bnnds  to  the  amount  ot  flO.OOO,  and,  to 
Beenre  the  payment  of  the  Rame,  executed 
a  mortgage  on  the  said  grounds  and 
buUdingH,  which  bonds  are  yet  unpaid. 
The  Bald  grounds  and  buildings  are  neces- 
sary to  the  said  scbuols.  The  statute 
(Acts  18U1,  c.  206)  prescribes  that  for  the 
purpose  of  paying  for  and  repairing  the 
school  buildings  and  grounds  of  the  said 
graded  schools  for  white  children,  the  said 
trustees  shall  have  power  and  they  are 
authorised  to  issue  bonds  of  the  denomi- 
nation uf  flOO  to  an  amount  not  exceed- 
ing fl5,fl00,  bearing  interetst  at  a  rate  not 
exceeding  6  per  cent,  per  annum,  and  run- 
ning tn  maturity  at  a  period  not  exceed- 
ing 80  years.  The  trustees  are  allowed  to 
sell  said  bonds  at  not  less  than  par  of 
their  face  value,  or  exchange  them  for  the 
bonds  above  mentioned.  To  raise  a  fund 
to  pay  tlie  interest  and  provide  a  sinking 
fund  to  pay  the  principal  on  said  bonds, 
the  trustecM  are  allowed  to  appropriate 
annually  a  snfBcient  amount  from  the 
school  fund  going  Into  their  handn;  and, 
if  they  fail  to  do  so,  the  county  commis- 
sioners of  said  county  are  required  to  levy 
a  tax  on  the  taxable  i)roperty  and  polls 
of  suid  township  for  the  purpose  as  pre- 
scribed. To  secure  the  payment  o'.  said 
bonds  the  said  trustees  are  empowered  to 
execute  a  mortgage  of  the  said  school 
property.  Accordingly  the  said  trustees 
have  executed  bonds  and  a  mortgage  of 
the  property  referred  to,  to  secure  the 
same,  as  allowed  by  the  statute  last  cited, 
and  sold  and  delivered  to  the  defendant 
three  of  them,  representing  to  him  that 
they  were  valid,  and  a  charge  upon  the 
taxable  property  of  said  township.  It  is 
alleged  that  he  agreed  and  promised  to 
pay  tor  the  bonds  so  delivered  to  him  fSOO, 
and  he  refuses  now  to  pay  the  same.  This 
action  1b  brought  to  recover  that  sura. 
The  defendant  alleges  that  the  bonds  are 
not  a  charge  npou  the  taxable  property 
and  polls  of  the  township,  because  the 
proposition  to  make  such  charge  has  not 
been  submitted  to  and  voted  for  by  a  ma- 
jority of  the  quallBed  voters  of  said  town- 
ship. The  court  held  otherwise,  and  gave 
Judgment  for  the  plaintiffs,  and  the  defend- 
ant, having  excepted,  appealed  to  this 
court. 

W.  V.  Munroe,  for  appellees. 

Mkrrimon,  C.  J.  The  single  distinct 
question  raised  by  the  assignment  of  error 
for  our  decision  Is:  "Are  the  board  of 
commissioners  of  the  county  of  Wayne 
charged  and  required  by  the  statutes, 
(Acts  1881,  c.  189;  Acts  1887,  c.  882;  Acts 
1891,  c.  206.)  all  or  any  one  of  them,  to 
annually  levy  a  tax,  as  prescribed,  upon 
the  taxable  property  and  polls  ot  Oolds- 
borough  township  in  said  county  to  pay 
the  interest  as  the  same  shall  come  due, 
and  to  provide  a  sinking  fund  to  pay  the 
principal,  when  the  same  shall  mature,  of 
the  bonds  in  question?"  It  is  insisted 
that  this  question  must  be  decided  in  the 
negative,  because  a  majority  of  the  quali- 
fied voters  of  the  township  named  have 
not  voted  to  create  the  mortgage  debt  of 
which  such  bonds  are  a  part,  nor  have 


they  voted  in  favor  of  the  levy  ot  such 
tax.  The  first  and  second  of  the  statutes 
cited  above  authurice  the  levy  ot  taxes  on 
the  taxable  property  and  polls  of  Golds- 
borough  township  for  the  purpose  of  ei»- 
tabllshlng  and  the  annual  support  ot 
graded  schools  in  that  township,  but 
they  do  not— certainly  they  do  not  in 
terms— authorize  the  trustees  ot  these 
schools  to  create  a  debt  secured  by  the 
mortgage  of  the  school  property,  nor  do 
they  in  terms  or  by  implication  anthorixe 
the  boord  of  commissioners  of  the  county 
to  levy  taxes  to  pay  the  Interest  or  princi- 
pal of  any  debt  for  any  purpose. 

The  statute  of  1891  expressly  anthoriEed 
the  trustees  of  the  schools  to  issue  tbeir 
bonds  to  the  amount  of  f  15,000,  and  ex- 
change them  for  those  bonds  first  men- 
tioned, unpaid  and  outstanding,  and  to  sell 
the  same,  and  to  annually  apply  so  much 
of  the  taxes  levied  for  tbe  support  of  the 
schools  as  may  be  necessary  to  pay  tbe 
interest  on  such  bonds,  and  to  provide  a 
sinking  fund  for  the  payment  of  the  prin- 
cipal ot  the  debt  at  iti  maturity.  It  is 
further  provided  that,  "If  the  said  board 
of  trustees  shall  fall  to  provide  for  the 
payment  of  the  interest  or  for  the  estab- 
lishment of  the  sinking  fund  hereinbefore 
grovided  tor,  it  shall  be  the  duty  of  tbe 
oard  of  county  commissioners  of  Wayne 
county  to  levy  a  tax  upon  the  property 
and  polls  in  Goldsborough  townshtp  in 
ssid  county  annually  for  the  payment  of 
said  interest  and  the  establishment  of  said 
sinking  fund,"  etc.  Thus,  plainly,  the 
debt  last  mentioned  Is  sought  to  be  made 
that  of  the  township,  and  taxes  are  to  be 
levied  to  pay  It  by  the  board  of  commis- 
sioners of  the  county  in  the  way  and  to 
the  extent  prescribed.  The  obvious  pur- 
pose is  to  have  the  township  assume  and 
pay  the  debt  secured  by  tbe  bonds  and 
mortgage  if  tbe  trustees  tail  to  provide 
for  its 'payment.  Tbe  township,  with 
corporate  entity  conferred  upon  it,  is,  in 
an  important  sense,  a  municipal  cor- 
poration, exercising  sacb  corporate  pow- 
ers and  functions  as  may  be  conferred 
upon  it  by  statute.  Code,  §  707,  par.  14; 
Brown  v.  Commissioners,  100  N.  C.  02,  5  8. 
E.  Rep.  178;  Wallace  v.  Trustees,  84  N. 
C.  164.  Here  the  clear  purpose  was  to 
confer  upon  the  township  as  a  corporate 
entity  capacity,  power,  and  authority  to 
assume  a  debt  of  the  trustees  of  the  grad- 
ed schools.  Whether  this  is  sufficiently 
dune  or  not  is  a  question  weneed  not  now 
decide.  It  is  not  necessary  to  do  so,  be- 
cause, granting  for  the  present  purpose 
that  it  is,  weareclearly  ot  opinion  that  the 
tax  cannot  be  levied  as  prescribed  for  the 
conclusive  reason  that  a  majority  of  the 
qualified  voters  ot  the  township  have  not 
voted  In  favor  of  assuming  the  debt  of  the 
trustees,  nor  in  favor  ot  the  levy  of  a  tax 
for  the  purpose.  The  constitution  (article 
7,  S  7)  expressly  provides  that  "no  county, 
city,  town,  or  other  municipal  corpora- 
tion shall  contract  any  debt,  pledge  Its 
faith,  or  loan  its  credit,  nor  shall  any  tax 
be  levied  ur  collected  by  any  officers  ot  tbe 
same,  except  for  the  necessary  expenses 
thereof,  unless  by  a  vote  of  the  majority 
of  the  qualified  voters  therein. "    No  vote 
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wan  taken  to  ascertain  the  will  of  a  ma* 
Jority  ofsnch  voters.  It  cannot  be  said 
faroperly  that  the  debt  authoriced  by  the 
last-mentioned  statute,  or  the  other  debt 
at  first  created  by  the  trustees  of  the 
graded  schools  for  the  purchase  of  lands 
and  the  erection  of  appropriate  school 
buildings,  are  debts  created  to  pay  "nec- 
essary expenses"  ot  the  township.  Ex- 
penses Incurred  In  establishing  and  sup- 
porting graded  schools  are  not  part 
of  such  "necessary  expenses,"  because 
such  schools  do  not  pertain  to  or  con- 
stitute part  of  the  organisation,  or  corae 
within  the  ordinary  purposes  of  town- 
ships, any  more  than  colleges  or  the 
like  institutions  or  particular  enterprises 
or  undertakings  that  are  intended  special- 
ly to  promote  the  convenience  or  advan- 
tage of  the  people  of  a  particular  locality. 
Such  things  are  exceptional  in  townships, 
and  not  necessary  for  their  ordinary  pur- 
poses. The  very  purpose  of  the  constitu- 
tional Inhibition  In  to  prevent  tbecreation 
of  debts  for  such  exceptional  purposes 
without  the  sanction  of  a  majority  of  the 
qualified  voters  of  the  township,  city,  or 
town.  Important  as  are  public  schools, 
und  graded  schools  as  well,  it  is  not  the 
purpose  of  townships  as  such  to  establish 
and  support  them.  Under  the  constitu- 
tion and  appropriate  legislation  in  pur- 
suance thereof,  schools  are  otherwise  pro- 
vided for.  Hence,  when  it  Is  deemed  ex- 
pedient and  desirable  that  a  graded  school 
shall  be  established  in  a  particular  town- 
ship, a  debt  fur  the  purpose  can  be  created 
only  with  the  sanction  of  a  majority  of 
the  qualified  voters  thereof.  Lane  ▼. 
Stanly,  6S  N.  C.  163.  This  case  is  in  no 
sense  like  that  of  Blauton  v.  Commission- 
ers. 101  N.  C.  532. 8  S.  E.  Rep.  162.  There  no 
new  debt  was  In  question  or  to  be  paid. 
The  statute  simply  allowed  the  board  of 
commissioners  to  issue  new  bonds  in  lieu 
of  or  to  pay  the  old  ones  maturing.  Here 
there  was  no  old  or  prior  debt  of  the 
township  to  be  paid ;  the  purpose  is  to 
pay  a  new  debt.  There  is  error.  The 
judgment  must  be  reversed,  and  the  case 
disposed  of  according  to  law.  To  that 
end  let  this  opinion  be  certified  to  the  su- 
perior court.    It  Is  so  ordered. 

(10»  N.  C.  159)  — — 


Lynchburg  &  D.  R.  <;o.  v.  Board  of  Com- 
missioners OK  Person  County,  (two 
cases.) 

(Supreme  Court  of  North  Carolina.    Nov.  8, 
1891.) 

K111.BOJLD  Aid  Bonds— Action  to  Compbi.  Issu- 

AJJCS— SUBSCRIPTIOS— AdIHORITT  Or  AOENT8. 

1.  Under  Const  N.  C.  art.  7,  {  7,  prohibiting 
a  municipal  corporation  from  contracting  any 
debt  unless  authorized  by  a  majority  of  its  qnal- 
Ifled  voters,  the  issuance  of  township  bonds  will 
not  be  compelled  when  plaintiff  alleges  that  it 
was  authorized  by  "a  maJoriQrof  the  votes  cast " 

8.  In  the  absence  ot  snch  authority,  a  town- 
ship is  not  bound  by  the  appointment  of  agents 
by  the  county  commissioners  and  townsliip  Justices 
to  subscribe  for  stock  on  behalf  of  the  township, 
and  to  represent  it  and  vote  at  meetings  of  stook- 
holdsrs,  and  by  the  exercise  of  such  authority  by 
said  agents.  Jones  v.  Commissioners,  107  N.  C. 
S48,  la  B.  B.  Rep.  69,  distinguished. 

Appeal   from     superior    court.  Person 
county;  Edwin  T.  Boykin,  Judge. 


Application  by  the  Lynchburg  ft  Dur- 
ham Railroad  Company  for  writ  of  man- 
damus  to  compel  the  board  of  comlssion- 
ers  of  Person  county  to  Issue  bonds  for 
Mount  Tirzab  township.  From  a  judg- 
ent  for  plaintiff  defendant  appeals.  Judt;- 
meut  reversed,  and  writ  denied. 

W.  W.  Kttcbta,  for  appellant.  W.  A. 
Outbrle  and  A.  W.  Nowlia,  for  appellee. 

Clark,  J.  It  has  been  settled  in  this 
state  by  numerous  decisions  that  a  major- 
ity of  the  qualified  or  registered  voters, 
and  not  merely  of  those  voting,  is  neces- 
sary to  enable  a  municipal  corporation  to 
loan  its  credit  or  contract  a  debt,  under 
the  provisions  of  article  7,  §  7,  (^onst. 
Southerland  v.  aty  of  Goldsboro,  96  N.  C. 
49,  1  8.  E.  Rep.  760;  Duke  v.  Brown,  96  N. 
C.  127, 1  S.  E.  Rep.  873;  Markham  v.  Man- 
ning, 96  N.  C.  132,  2  8.  E.  Rep.  40;  Mc- 
Dowell V.  Construction  Co.,  96  N.  C.  614,  2 
S.  E.  Rep.  351 ;  Wood  v.  Town  of  Oxford, 
97  N.  C.  227,  2  8.  E.  Rep.  653;  Rlfisbee  v. 
Durham,  98  N.C.81,8  S.  E.  Rep. 749, 99  N. C. 
341,  6  8.  E.  Rep.  64.  The  plaintiff,  who  ap- 
plies for  a  mModam  us  to  compel  the  county 
commissioners  to  issue  bonds  for  Mount 
Tirzah  township,  does  not  allege  an  adju- 
dication ordeclaratlon  by  the  county  com- 
missioners on  a  canvass  of  the  returns 
that  the  subscription  had  been  carried  by 
a  majority  of  the  qualified  voters  ot  said 
township.  Nor  does  it  aver  that  In  fact  it 
was  so  carried.  The  complaint  alleges 
that  "the  returns  showed  that  a  majority 
of  the  votes  cast  were  In  favor  of  subscrip- 
tion," and  a  declaration  of  the  result  to 
that  effect  by  the  commissioners  on  a  can- 
vass of  the  vote  and  a  copy  of  such  is  set 
out.  The  basis  of  authority  to  issue  the 
bonds— the  vote  of  a  majority  of  the  qual- 
ified voters— is  wanting,  and  the  maoda- 
mus  must  be  denied.  Bud  the  plaintiff 
averred  that,  though  not  so  declared  by 
the  canvassing  board,  a  majority  of  the 
qualified  voters  of  said  township  in  fact 
voted  in  favorof  sobscrlptlon,  the  proceed- 
ings, if  brought  to  Impeach  the  decision  ot 
the  canvassing  board,  would  be  too  late, 
tbeelection  ha\ing  been  held  August 7, 1886, 
and  this  action  not  instituted  till  Decem- 
ber 81, 1890.  Jones  v.  Commissioners,  107 
N.  C.  248,12  8.  E.  Rep. 69.  In  fact,  however, 
the  proceeding  Is  not  to  impeach  the  dec- 
laration of  the  result  as  declared;  and  it 
is  alleged  in  the  answer,  and  It  was  not 
controverted  in  the  argument,  that  a  ma- 
jority of  the  qualified  voters  of  said  town- 
ship did  not  vote  in  favor  ot  the  subscrip- 
tion. 

The  plaintifr,  however,  claims  that  the 
defendants  are  estopped  by  the  fact  that 
they  appointed  an  agent  to  subscribe  the 
amnnnt  of  the  subscription  on  behalf 
of  said  township,  who  did  so  subscribe 
for  it  on  behalf  of  the  township  on  the 
books  of  the  plaintiff  company,  and  that 
said  township  has  been  represented  in  the 
meetings  of  the  stockholders  of  the  com- 
pany by  an  agent  appointed  by  the  jus- 
tices of  the  peace  of  the  township,  who 
has  voted  In  such  meetings ;  and  that  the 
plaintiff  has  made  contracts  relying  upon 
the  validity  of  such  subHcription.  These 
allegations  are  denied  in  the  answer,  and 
it  is  alleged  that  the  plaintiff  well  knew 
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tbat  Bocb  election  did  not  authorize  tbe 
issuance  of  the  bonds,  and  this  before  mak- 
ing the  contracts  referred  to.  The  Jiidse 
found  the  facts  on  this  contention  as 
claimed  by  the  plaintiff.  The  only  au- 
thority that  can  fasten  upon  the  township 
an  obligation  to  pay  a  subscription  Is  the 
duly-ascertained  vote  of  a  majority  of  its 
qualified  voters.  Without  It  any  action 
of  the  county  commissionera  or  township 
justices  appointing  agents  to  subscribe 
for  and  to  representor  vote  for  said  town- 
ship In  the  stockholders'  meetings  of  the 
plaintiff  company  was  a  nullity  and  ultra, 
rlres.  The  life-giving  power  required  by 
the  constitution— the  expression  of  the 
popular  will  at  tbe  ballot-box— being  lack- 
ing, if  the  commissioners  had  gone  still 
further,  and  actually  issued  the  bonds,  they 
would  have  been  invalid  even  in  the  hands 
of  Innocent  purchasers.  Duke  v.  Brown, 
96  N.  C.  127, 1  S.  E.  Rep.  873.  Jones  v. 
CommlsHioners,  107  N.  C.  24S,  12  S.  E.  Rep. 
69.  differs  from  this  case.  There  the  town- 
ships named  voted  the  same  day  as  those 
in  this  case,  but  as  to  tbem  tbe  county 
commissioners,  on  a  canvass  of  the  vote, 
declared  that  a  majority  of  the  qualified 
voters  duly  registered  had  voted  in  favor 
of  thesubscription.  Afterwards  thebonds 
were  issued,  and  taxes  levied  to  pay  the 
interest.  After  the  lapse  of  more  tiian 
three  years  tbe  plaintiff  there,  a  tax-payer, 
sought  to  impeach  the  result,  alleging, 
among  other  things,  tbat  a  majority  of 
the  qualified  voters  had  not  in  fact  voted 
in  favor  of  such  subscription.  The  court, 
while  adheringto  the  precedents  that  such 
proceedings  were  admissible  if  made  in 
reasonable  time,  held  that  the  delay  was 
unreasonable,  and  tbe  proceeding  was 
barred.  It  Is  unnecessary  to  consider  the 
exception  that  tbe  summons  was  returna- 
ble at  chambers  and  not  to  term.  The 
complaint  fails  to  state  a  cause  of  action, 
therefore  let  it  be  entered,  action  dis- 
missed. 

This  opinion  and  decision  appliesalso  to 
179  "A,"  between  tbe  same  parties. 

(109  N.  C.  869)  

State  t.  Neai.. 

(Supreme  Count  ctf  North  Carolina.    Nov.  8, 
1881. »    . 

Boad-Tax— ScmoiBNCT  o»  Wabbant. 
A  warrant  simply  charged  tbat  defendant 
willfully  refused  to  attend  and  work  on  the  pub- 
lio  road  after  being  lawfully  warned,  contrary  to 
the  statute,  etc.,  but  did  not  negative  the  pay- 
ment of  one  dollar  in  discharge  of  his  liability  to 
perform  the  labor.  Held,  that  a  motion  in  ar- 
rest of  Judgment  should  have  been  allowed. 

Appeal  from  superior  court.  Orange 
county;  Robert  w.  Winston,  Judge. 

Prosecution  against  John  W.  Neal  for 
refusing  to  work  on  a  public  road.  Ver- 
dict of  guilty.  Defendant  moved  In  arrest 
of  Judgment,  which  motion  being  denied, 
he  appeals.    Reversed. 

W.  A.  Guthrie,  for  appellant.  Tbe  At- 
torney General,  for  the  State. 

Shbphckd,  J.  Tbe  warrant  simply 
charges  that  tbe  defendant  "  wllifuily  re- 
fused to  attend  and  work  on  tbe  public 
road  after  being  lawfully  warned,  con- 
trary to  the  form  of  the  statute,"  etc 
There  ia  nothing  to  negative  the  payment 


of  one  dollar,  in  discbarge  of  the  defend- 
ant's liability  to  perform  the  labor  re- 
quired of  him.  Mo  amendment  was  asked 
at  any  stage  of  the  trial,  either  before  or 
after  verdict,  and  upon  conviction  the  de- 
fendant moved  in  arrest  of  Judgment.  It 
is  expressly  decided  that  the  motion 
should  have  been  allowed.  State  v.  Pool, 
106  N.  C.  698,  10  S.  E.  Rep.  1033;  State  v. 
Baker,  106  N.  C.  758, 11  S.  E.  Rep.  860.  The 
iusufflciency  of  the  warrant  was  not,  we 
presume,  called  to  the  attention  of  hlM 
honor,  the  argument  before  him  being  ad- 
dressed to  the  constitutionality  of  the  act 
under  w  hich  the  defendant  was  prosecuted. 
There  is  error. 


aw  N.   C.  209) 
COLTKANB  T.  LAMB. 

(Supreme  Court  cf  North  CaroUna.    Nov.  8, 
1891.) 

PcBLic  Lands — Gbant  fbom  Statb— Acksowi.- 

EDGMBNT   —   DBBO    PBOVED    BBrOBB    CLBBK  OV 
CtoUBT. 

1.  A  grant  from  the  state  of  North  Carolina, 
made  in  17S7,  and  registered  in  the  coun^  where- 
in the  land  was  situated,  is  admissible  in  evi- 
dence without  any  acknowledgment  or  order  ot 
registration  thereon,  as  is  required  by  statute 
in  the  case  of  other  conveyances.  Ray  v.  Stew- 
art, (N.  C.)  11  8.  E.  Rep.  183,  followed. 

a.  Under  Rev.  8t  N.  C.  a  87,  S  25,  which 
provided  that  deputy -clerks  of  the  court  of  pleas 
and  quarter  sessions  may  urove  and  order  regis- 
tered  conveyances  of  land,  which  was  in  force 
up  to  and  inolnding  1867,  deeds  so  proven  and  or- 
dered registered,  and  registered  in  1867,  were 
properly  admitted  in  evidence. 

8.  Where  the  deeds  wore  so  proven  and  or- 
dered registered  by  a  deputy-clerk  In  1867,  noth- 
ing to  the  contrary  appearing,  it  will  be  pre* 
sumed  such  deputy  was  a  deputy-clerk  of  suoh 
court  of  pleas  and  quarter  sessions,  and  that  ha 
was  duly  qualified  as  luoh. 

Appeal  from  superior  court,  Guilford 
county;  James  C.  MacRae,  Judge. 

Proceeding  by  Lindsay  Coltrane  against 
T.  C.  Lamb  to  settle  a  boundary  Mne. 
Verdict  and  Judgment  for  plaintiff.  Rule 
tor  a  new  trial  denied.  Defendant  appeals. 
AfSrmed. 

£..  M.  Scott,  for  appellee. 

Merrimon,  C.  J.  The  plaintiff  and  de- 
fendant are  the  owners  of  adjoining  tracts 
of  land,  and  the  purpose  of  this  action  Is 
to  settle  the  line  that  divides  their  prop- 
erty. On  the  trial,  for  the  purpose  of  lo- 
cating the  line  in  question,  the  plaintiff 
was  allowed  to  put  in  evidence,  the  de- 
fendant objecting,  a  grant  from  the  state 
of  date  the  16th  of  May,  1787,  which  was 
registered  in  the  county  of  Guilford.  The 
ground  of  objection  was  thattherediduot 
appear  any  acknowledgment  or  order  of 
registration  thereon.  The  court,  upon 
inspection  of  tbe  registration,  found  that 
the  grant  bad  been  so  registered  more 
than  100  years.  The  objection  is  without 
force.  For  the  reasons  well  stated  in  Ray 
V.  Stewart,  106  N.  G.  472, 11  S.  E.  Rep.  182, 
the  ruling  of  tbe  court  must  be  sustained. 
See,  also.  Freeman  t.  Hatley,  8  Jones, 
(N.  C.)115. 

For  tbe  likepnrpose,  tbe  plaintiff  was  al- 
lowed, the  defendant  objecting,  to  put  in 
evidence  a  deed  dated  December  1,  1848, 
which  was  proven  and  ordered  to  be  reg- 
istered, and  registered  In  1867;  and  also 
another  deed,  dated  27th  of  May,   1S5S, 
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which  was  proven  and  ordered  to  be  reg< 
istered,  and  registered  in  1867.  Tbedefend- 
ant'fi  objection  to  these  deeds  was  that 
they  were  proven  before  and  ordered  to 
be  registered  by  a  deputy  clerk.  The  ob- 
jection cannot  be  sustained.  Nothing  to 
the  contrary  appearing,  It  most  be  taken 
that  the  deputy -clerk  who  took  the  proof 
of  the  deeds,  and  ordered  the  same  to  be 
reprlstered,  was  the  deputy  of  a  clerk  of 
the  late  court  of  pleas  and  quarter  ses- 
sions, and  that  he  was  duly  qualified  as 
Much.  The  objection  is  that  such  officer 
could  not  take  proof  and  make  such  or- 
der of  a  deed.  The  statute  pertinent 
(Kev.  St.  c.  87,  §  25;  Rev.  Code,  c.  37.  §  2) 
expressly  provides  otherwise,  and  that  the 
deputy  may  take  probate  of  deeds,  etc.,  of 
InBtruments  and  papers  required  to  be  reg- 
istered. That  statute  was  in  force  during 
and  long  before  the  year  1867,  wh^n  the 
deeds  referred  to  were  proven  and  regis- 
tered.   Suddereth  v.  Smyth,  13  Ired.  452. 

The  defendant  alvo  excepted  upon  the 
ground  that  the  court  failed  to  give  the 
jiiry  a  particular  instruction  speciOed. 
It  does  not  appear  that  It  was  error  not 
to  give  the  same.  So  far  as  appears, 
there  was  no  evidence  that  warranted 
such  instruction,  nor  does  it  appear  that 
the  nature  of  the  contention  of  the  par- 
ties rendered  it  pertinent.  So  much  of  the 
evidence  should  always  be  stated  in  the 
case  settled  or  stated  tor  this  court  as  to 
show  the  pertinency  and  purpose  of  the 
exception ;  otherwise  it  must  be  disregard- 
ed. This  court  cannot  see  that  the  in- 
struction should  have  been  given. 

Moreover,  it  does  not  appear  that  the 
defendant  requested  the  court  to  give  the 
same  In  addition  to  others  that  it  gave  In 
varying  aspects  of  the  case.  Judgment 
affirmed. 


O09  N.  C.  560)  

AvBBiTT  V.  Elliot. 

(Suipreme  Oowrt  cf  North  Carolina.    Kov.  13, 
1891.) 

MOBTOXSB   FORBCLOSUBI  —    FUBCBASB  BT  MOBT- 
OAOEB — VaLIDITT. 

The  fact  that  plaintiff  claims  title  to  land 
as  the  grantee  of  a  mortgagee,  who  procured  it 
to  be  bid  in  and  conveyed  to  himself,  is  not  a  de- 
fense to  an  action  against  the  mortgagor  for  pos- 
session, unless  pleaded,  since  plaintiff's  title  Is 
not  void,  but  merely  voidable. 

Appeal  from  superior  court,  Cumberland 
county;  James  C.  MacRae,  Judge. 

Action  by  Deceyrus  Averltt  against  Ja- 
cob Elliot  to  recover  possession  of  land. 
Judgment  tor  defendant.  Plaintiff  ap- 
pealed.   New  trial  ordered. 

Statembnt  by  the  Court.  The  com- 
plaint was  in  the  usual  form  adopted  In 
aucb  cases,  and  the  answer  contained 
only  a  general  denial  of  the  allegations  of 
title  and  right  to  possession  and  damages 
tor  detention.  In  addition  to  the  three 
Issaes  involving  these  denials,  the  follow- 
ing was  submitted  by  the  court,  numbered 
4,  vl«. :  "(4)  Was  the  sale  by  John  Averltt 
under  the  mortgage,  and  the  bidding  in 
by  Nimocks,  and  assignment  of  the  bid  to 
the  plaintiff,  an  arrangement  by  which 
the  land  was  bid  In  for  JohnAveritt?" 
The  plaintiff  offered  in  evidence:  (1)  A 
deed  from  Jacob  Elliot  and  wife  to  James 
A.  Galney,  agent,  March  7,  1888,  and  a 
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note  secured  thereby,  and  an  assignment 
of  the  same  to  John  Averitt,  February  2, 
1884.  This  deed  and  assignment  covered 
the  land  in  the  complaint.  (2)  A  deed 
from  John  Averitt  and  wife  to  Deceyrus 
Averitt,  the  plaintiff,  executed  1st  Febru. 
ary,  1886,  reciting  sale,  etc.,  under  the 
mortgage.  Plaintiff  rested.  The  defend- 
ant offered  in  evidence  a  deed  for  the  same 
land  from  Deceyrus  Averitt  to  George  A, 
Guy,  2!)th  September.  1888.  Jacob  Elliot, 
the  defendant,  testified  ut  great  length, 
admitting  that  he  had  bought  the  land  in 
controversy  from  Galney,  and  given  the 
mortgage  to  secure  the  payment  of  the 
purchase  money;  that  he  had  paid  a  large 
part  of  the  same,  some  to  Galney  and 
eome.to  John  Averltt,  (In  money  and  cot- 
ton:) that  be  had  no  notice  of  the  sale 
under  the  mortgage;  that  he  had  never 
paid  any  of  the  money  or  cotton  as  rent 
tor  the  land,  but  always  to  be  applied 
upon  the  mortgage  debt.  And  other  tes- 
timony was  offered  by  defendant,  tending 
to  corroborate  him.  The  plaintiff,  In  re- 
ply, offered  a  deed  from  George  A.  Guy 
and  wife  to  Deceyrus  Averitt,  10th  of  De- 
ceraber,1888,  prior  to  the  beginning  of  this 
action  tor  the  same  land.  The  judge  in- 
structed thejury:  "This  action  is  brought 
by  Deceyrus  Averitt  to  recover  the  pos- 
session of  a  tract  of  land  in  the  county 
which  he  claims  to  own  by  virtue  of  a 
deed  from  John  Averitt  and  wife,  dated 
let  of  February,  1886,  which  recites  a  sale 
of  the  land  nnder  a  power  granted  In  a 
mortgage  made  by  the  defendant  Jacob 
Elliot  and  wife  to  James  A.  Galney,  and 
an  assignment  of  the  mortgage  and  debt 
secured  thereby  by  Galney  to  John  Aver- 
itt; the  purchase  by  Nimocks;  a  transfer 
of  his  bid  to  the  plaintiff,  and  payment  of 
the  purchase  money  by  him  to  the  defend- 
ant, admitting  that  be  executed  the  mort- 
gage to  Galney,  and  that  the  debt  secured 
In  said  mortgage  has  not  been  paid  in  full ; 
says  that  the  plaintiff  has  no  right  to  re- 
cover the  land  from  him,  because  there 
never  has  been  a  fair  sale  of  the  land  un- 
der the  mortgage;  and  therefore  that  the 
deed  from  John  Averltt  and  wife  to  plain- 
tiff conveys  no  title  to  the  land."  The 
presiding  Jndge  then  went  on  at  length, 
and  instructed  the  jury  upon  the  law  gov- 
erning the  case.  The  plaintiff  excepted  to 
that  portion  of  the  charge  which  has  been 
set  out.  The  Jury  responded  to  the  first 
and  second  issues, "No,  "and  to  the  fourth 
issue, "  Yes. "  Rule  for  new  trial,  for  er- 
rors alleged.  Rule  discharged.  Judgment 
lor  defendant. 

John  W.  Uinadate,  for  appellant.  Sut- 
ton £  Cook,  for  appellee. 

Avert,  J.  Where  a  mortgagee  of  land 
purchases  at  his  own  sale  directly  or  by 
an  agent,  though  he  may  convey  to  the 
agent  and  have  the  latter  reconvey  to 
him,  the  effect  is  to  vest  the  legal  estate  in 
the  mortgagee  In  the  same  plight  and  con- 
dition as  he  held  It  under  the  mortgage, 
subject  to  the  right  of  the  mortgagor  to 
redeem.  Joyner  v.  Farmer,  78  N.  C.  198, 
The  sale  by  the  mortgagee  is  not  void,  but 
only  voidable.  Joyner  v.  Farmer,  supra. 
Tbe  mortgagee  has  the  right  to  recover 
possession  at  any  time  as  against  the  de- 
iaulting  mortgagor  In  an  action  brought 
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for  tbat  purpose,  whether  he  has  franda- 
lently  put  forward  an  acent  to  buy  at  his 
own  saleoruot.  Wlttkowskl  v.  Watklns. 
84  N.  C.  458.  If  John  Averitt  bought  at  lils 
own  sale,  and  then  conveyed  to  the  plain- 
tiff, DeceyruB  Averitt,  the  legal  estate 
passed  to  the  latter,  upon  which  he  was 
entitled  to  recover  In  an  action  Involving 
title  and  right  to  posseflsion  only.  Joyner 
V.  Farmer,  supra.  If  the  mortgagor 
wished  to  avoid  the  sale  on  the  jiround  of 
fraud,  he  ought  to  have  alleged  the  fraud 
in  his  answer.  Tt  was  not  sufficient  sim- 
ply to  prove  It.  It  la  essential  that  there 
shall  be  allegata  in  the  answer  as  well 
as  probata  on  the  trial  In  order  to  make 
available  an  equltab'e  rlglit  or  other  new 
matter  as  a  dei'ense.  Willis  v.  Branch,  94 
N.  C.  14.S;  Rountree  v.  Brinson,  98  N.  C. 
107,  8  S.  E.  Rep.  747;  Montague  v.  Brown, 
104  N.  0. 165, 10  S.  E.  Rep.  18tt;  Ellison  v. 
Rlx,  85  N.  (,'.  77.  Ah  the  issue  was  submit- 
ted to  tlip  Jury,  the  defendant  might  have 
been  allowed,  in  the  progress  of  the  trial, 
to  amend  bis  anBwer,and  net  upthefraud- 
ulent  purchase  as  a  defense.  The  court 
will  doubtless  permit  him  to  amend  be- 
fore another  trial,  so  that  with  due  no- 
tice the  facts  may  be  fully  developed  by 
both  parties.  Willis  v.  Branch,  supra. 
But  as  the  plaintiff  has  excepted  to  that 
portion  of  the  charge  in  reference  to  the 
fourth  issue,  and  as  tt  appears  that  the 
defendant  has  relied  solely  upon  the  inabili- 
ty of  the  plaintiff  to  show  the  legal  title 
In  himself,  a  new  trial  must  be  awarded. 
This  Is  in  accordance  with  the  uniform 
rnle  adopted  by  this  court.  It  Is  true,  as 
suggested  by  counsel,  tbat  a  deed  may  be 
directly  attacked  on  trial  of  an  action  tor 
possession  for  incapacity  in  the  maker, 
fraud  in  the  fiictum,  because  void  under  13 
&  27  Ellz.,  or  because  it  was  executed  In 
the  face  of  a  statutory  prohibition.  Mob- 
ley  v.  Grlffln.  104  N.  C.  112,  10  S.  E.  Rep. 
142;  Gilchrist  v.  Mlddieton.  107  N.  C.  679, 
12  S.  E.  Rep.  86;  Helms  v.  Green,  105  N.  C. 
259, 11  S.  E.  Rep.  470.  But  the  deed  offered 
by  the  plaintiff  was  not  void,  but  void- 
able. It  left  In  the  defendant  an  equitable 
right,  which  could  have  neen  avoided  only 
by  the  mortgagor  and  his  heirs,  and 
which  might  be  confirmed  by  the  mort- 
gagor by  release,  or  conduct  amounting 
to  an  abandonment,  or  working  an  estop- 
pel ia  pals.  Joyner  v.  Fnrmer,  supra. 
For  want  of  specific  allegations,  setting 
up  the  defense  that  the  plaintiff  claimed 
under  a  fraudulent  conveyance,  ,a.  new 
trial  will  be  awarded. 


(109  N.  C.  157) 

Blakb  et  aJ.  r,  Blacklet. 

(Supreme  Court  of  North  Carolina.    Oct  27, 
1891.) 

Rbscjssiok  of  Sale— FRiiDD  or  Pubcraber— Bvi- 
OBMOB— Action  bt  IIarbibd  Woman. 
1.  In  an  action  by  a  husband  and  wife  and 
W.  to  recover  certain  horses,  the  property  of  the 
wife  and  W.,  It  appeared  that  w.  sold  them  to 
defendant,  to  be  paid  for  in  cash  on  delivery; 
that  by  exhibitinK  a  check,  which  he  claimed 
he  would  gat  cashed  as  soon  as  a  bank  was  open, 
and  would  pay  for  the  property,  defendant  got 
possession  of  ue  horses,  and  when  W.  demantted 
payment  therefor  defendant  tendered  a  note 
which  he  held  against  W.,  who  refused  to  aooept 


It.  Held,  that  this  rendered  the  ooatraot  void- 
able at  the  instance  of  the  owners. 

8.  The  gravcunen  of  the  fraud  was  in  im- 
pressing W.  with  the  idea  that  defendant  would 
procure  the  money  by  means  of  the  check,  and 
pay  for  the  horses,  when  in  fact  he  intended  to 
acquire  possession  of  them  and  credit  their  valne 
on  the  note;  and  it  is  Immaterial  whether  bis  lan- 
guage was  such  as  to  convey  the  idea  that  his 
money  was  on  deposit  in  •  bank  In  B.  or  else- 
where. 

8.  Defendant's  representation  that  he  wished 
to  start  the  horses  early  in  the  morning,  his 
transferring  them  from  the  road  ordinarily  trav- 
eled to  his  home  to  another  road  not  so  well 
known,  and  his  declaration  before  he  acquired 
possession  that  he  intended  to  play  a  tnok  on 
W.,  wore  snlBcient  to  warrant  a  verdict  for 
plaintiffs. 

4.  It  was  immaterial  whether  the  property 
belonged  to  the  wife,  or  to  her  and  W.  as  part- 
ners, or  to  W.  individually. 

5.  .The  statutes  of  North  Carolina  only  oper- 
ate to  restrain  a  married  woman  from  disposing 
of  her  separate  property  by  contract,  and- do  not 
prevent  the  wife  from  Joining  with  her  husband 
in  an  action  for  the  oonversion  of  the  horses. 

Appeal  from  superior  conrt.  Wake  coud- 
ty:  RoBEBT  Winston,  Judge. 

Action  by  Joseph  Blake,  Lucy  Blake,  his 
wife,  and  George  W.  Wynne  against  J.  C. 
Blackley  to  recover  possession  of  certain 
horses  and  harness  wrongfully  taken. 
Verdict  and  jadgraent  for  plaintiffs.  Mo- 
tion for  a  new  trial  denied.  Defendant 
appeals.    Affirmed. 

Statemfnt  by  the  Coijht.  The  plain* 
tiffs  brought  their  action  to  recover  two 
horses  and  one  set  of  harness,  valued  at 
f  800,  and  by  claim  and  delivery  proceedings 
took  possession  of  the  property  sued  for 
soon  after  the  action  was  brought,  in 
June,  1890.    The  testimony  was  as  follows: 

Geo.  W.  Wynne:  "Knew  defendant  In 
1890.  Was  selling  horses  for  Mrs.  B.  In 
1890;  she  to  furnish  money,  I  to  sell  mid 
buy  horses  In  myludgraent,  and  have  one- 
half  the  clear  profits  Sold  defendant  pair 
of  horses  in  June,  1890,— one  bay, and  other 
brown.  B.  came  in  and  wanted  to  bay 
horses  for  some  one  iu  Henderson.  Said 
he  had  the  money.  Showed  him  the  two 
horses.  Told  him  to  wait,  and.  If  I  did 
not  trade  with  Burwell,  I  would  sell  to 
him.  Late  in  the  evening  he  come, — even- 
ing before  he  said  he  had  the  money ;  bad 
a  check.  Went  to  bank.  Said  bank  was 
closed,  and  he  would  settle  next  morning, 
after  bank  opened.  At  night  said  he 
wanted  to  start  very  early  next  morning, 
as  it  was  hot,— 6  o'clock.  Wanted  to 
carry  them  that  night  to  another  stable; 
but  I  said,  'No,'  1  wouldn't  charge  board. 
Next  morning,  when  I  come  back,  the 
horses  were  gone,  and  I  told  him  to  pay 
me,  and  he  onered  me  a  note  that  was  no 
account.  I  would  not  accept  It.  Went 
to  stable,  and  be  pulled  out  the  note. 
Never  offered  to  pay  me  the  cash.  Under 
the  contract  was  to  pay  nie  cash.  I  didn't 
see  horses  again  till  brought  back  stablea. 
That  morning  I  went  off  on  road  a  mile 
or  so,  but  didn't  find  horses.  Arrested  B. 
In  Franklin  at  Frankllnton.  Blake  told 
Blarkley  wanted  horses.  He  said  they 
were  where  he  (Blake)  couldn't  get  them. 
We  sent  after  the  horses,  and  got  back  the 
same  horses  he  carried  away.  Sold  har- 
ness at  $25  to  be  paid  for  in.  cash,  with 
horses,  and  have  been  paid  for  neither. 
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Harness  be  expressed    to    Franklinton. 
Blackley  showed  me  a  check  the  day  he 
was  trading  lor  the  horses.    I  saw  It  was 
a  check,  but  conld  not  see  the  wrltiUK. 
Blackiey's  brother  was  there  with  B.,  bat 
not  when  trade  was  made. "  Cross-exam- 
ination:   "Thirty   years  horse  trader  in 
many  conotieH  and  states.    16,000  or  20,000 
traded.     At   time    we   rented    Parbam's 
stables  four  months.    Sold  oat  before  to 
Jones  &  Powell.    Name  had  been  Geo.  W. 
Wynne  &  Co.    Yancey  bad  been  partner. 
After  Christmas,— February     or    March, 
1890,— Mrs.  Blake  and  I  made  the  arranfce- 
nient.  bat  the  name  continued  Geo.  W. 
Wynne.    Opened  no  new  books.   Trade  In 
.lone.    Up  to  transaction  had  boaght  and 
sold  8ome25 horses, and  the  proceedsof  all 
sales  were  simply  worked  Into  the  basi- 
ness.    Mrs.  Blake  paid  lor  feed  and  rent. 
Mrs.  Blake's  check  was  the  first  money 
we  got.    She  handed  me  check.    Blackley 
and  I  had  traded,  and  Blackley  had  been 
agent  for  my  son.  Wehndswapped  horses. 
Traded  always  on  my  own  Judgment.    No 
sign  up  at  all.    I  told  Blackley  when  he 
come  In  that  these  were  my  horses,  bat  I 
had  told  him  Mrs.  Blake  bad  an  interest 
in  the  horses;  had   told  him  often  before, 
and  he  knew  all  abont  it.    I  did  not  say 
anything  about  Mrs.  Blake's  owning  any 
norses  that  day,  or  her  having  any  inter- 
est in  the  two  particular  horses  that  day. 
Bat  at  Jones  &  Powell's,  the  brown  horse 
WHS  in  the  stable,  and  then  I  told  Blackley 
that  Mrs.  Blake  had  an  interest  in  him. 
This  was  between  February  and   June, 
1890.  Told  him  Mrs.  B.  furnished  the  mon- 
ey.   1  have  said  this  before  at  the  other 
trials.    Had  loaned  the  brown  horse  to 
Stronach.    I  told  B.  the  horses  were  mine, 
— bay  and  brown.    Trade  not  made  till 
alter  sapper.    Don't  think  that  price  was 
fixed  tiii  after  Blackley  left  that  evening, 
and  till  Burwell  was  seen.    Blackley  said 
he  would  pay  cash  if  he  bought  the  horses. 
Day  that  Col.  Anderson  was  buried — at  3 
o'clock— he  went  to  the  bank.  Dark  when 
Blackley  come  back,  and  we  traded   two 
horses  at  f  275,  harness,  f  25.  Blackley  had 
swapped  horses  next  morning,  and  got 
930  or  925  to  boot.    We  got  in  his  buggy, 
a.Dd  went  back  to  my  stables.    I  told  him 
to  settle.    He  palled  out  a  note  for  f  250 
of  mine  (not  sealed)  and  some  money.    I 
told  him  the    note  was  no   account.    I 
'woald   not  take  it,  and  said,  'Get  oat, 
yoo  thieving  raHcal,'  and  he  ran  for  the 
door.    I  didn't  tell  him  next  morning  that 
the   horses  were  Mrs.  Blake's."  Explains 
a    former  trade  with  Blackley,  in  which 
Wynne  gave  Blackiey's  dne-biU  for  $5  to 
Wynne.    Redirect:  "Told  Blackley  not  to 
tra'de  for  note;  it  was  no  account,  and  I 
ivould  not  pay  it.    Six  months  after  date 
I  bad  written  Leach,  if  certain  things  were 
done,  would  pay  note." 

Jos.  Blake,  husband  plaintiff  ^me: 
"  Blackley  la  a  horse-trader.  In  Jane,  1890, 
Mrs.  B.  had  some  horses  that  were  pur- 
chased with  some  money  that  Mrs.  B.  let 
W.  have.  Beal  estate  left  to  Mrs.  B  by 
her  father.  The  land  wassold.  I  drew  the 
nioney  out  of  bank  and  gave  it  to  W. 
Horncs  bought  with  the  money  by  W.,and 
be  drew  on  me,  and  I  paid  draft  with  her 
m**oey.    Also  I   paid  rent   and  expenses 


with  her  money.  If  we  made  anything  he 
was  to  have  one-half  net  profits.  Saw 
Blackley  10  next  day.  Said,  'Blackley, 
those  my  horses,  and  yon  know  it.'  He: 
'Don't  know  so  much  about  that;  will  see 
lawyer.'  In  Febiniary.'BO.hewaslnstable, 
looking  at  horses,  and  talking  to  me,  and 
I  told  him  they  were  my  horses,  and  Mr. 
W.  was  the  salesman.  One  horse  on  hand 
at  that  time.  After  trade  I  went  to  Frank- 
linton, and  met  Blackley.  Asked  him 
where  horses.  He  said,  where  I  could  not 
get  'em.  He  said  he'd  run  'em  out  of  my 
reach.  1  told  bim  better  not.  Young 
man  stepped  ap,  and  said  he  ought  not  to 
have  told  me.  Same  two  horses  that  the 
salt  is  aboat.  Harness  was  bought  with 
wife's  money,  too.  Heard  Blackley  say 
it  was  a  trick,  fixed  up  to  get  horses  away 
from  me.  Married  in  1860,  (20th  Septem- 
ber.) Arrangement  with  Wynne  in  Feb- 
ruary, 1890.  Brown  horse  got  in  Febru- 
ary Ist  lot.  Bay  horse  got  in  April. 
(Land  sold  after  1868.)  After  sale  with 
Blackley  was  advertisement,  but  before 
then  there  was  none.  Another  man's  sta- 
bles, and  we  used  Jones  &  Powell's  license. " 

IvesBrooks:  "June,  1890,  tending  horses 
at  Parham's  for  Blake.  Knew  Mr.  Black- 
ley.  Saw  him  in  June.  11  o'clock  Black- 
ley  come  down.  Wynne  had  not  come. 
Next  time  B.  and  W.  together.  Wynne 
said,  'Good  horse,'  and  lie  drove  bim. 
Blackley  got  out  at  corner.  Then  drove 
the  other  horse.  Blackley  wanted  him 
to  decide.  Said  could  not  do  it  then,  but 
would  after  a  while.  Never  decided  till 
near  sunset  what  they  would  do.  After 
supper,  come  down.  Blackley  said,'  I  got 
cash  to  pay  for  them.'  After  supper  they 
talked,  and  Blackley  said, '  I  will  take  'era.' 
B.  wanted  to  carry  them  away  thatnight, 
but  W.  said  hewonld  feed  them  next  morn- 
ing. Very  soon  they  come  in  with  lan- 
tern. Delivered  horses  to  Blackley.  Got 
back  the  same  horses  in  Franklin.  No 
one  with  Blackley  the  evening  before  bnt 
Wynne.  Alter  horses  gone  one-half  hoar, 
saw  Mr.  Blackley,  and  be  had  gone  oft 
after  his  brother  on  horseback;  and  Black- 
ley  t«ld  ine  he  had  forgot  something,  the 
reason  he  went. " 

Mr.  Holder:  "  Working  Jaoe,  1889,  with 
Jones  &  Powell,  about  40  yards  from  Par- 
bam's stables.  Sa  w  Blackley  in  J  une,  1890. 
It  was  in  evening  or  night.  He  told  me 
that  he  wanted  to  buy  horses,  and  then 
afterwards  said  bought  of  Wynne.  Said 
was  going  to  pay  for  'epi  with  Wynne's 
note.  I  said, 'Blake's  horses.'  He  said, 
'  Wynne  said  were  bis.'  He  also  said  he 
was  going  to  work  a  little  scheme,  if  I 
would  not  say  anything  about  it.  Next 
morning  sa  w  Blackiey.  Blackley  had  rode 
off  Jones  &  Powell's  horse.  B.  said  that 
'saw  Mr.  Wynne  drive  out,  and  thought 
Wynne  would  suspicion  something,  or 
found  out  about  trade;'  and  be  drove  out 
to  change  the  horses  on  another  road.  B. 
said  he  had  bought  horses  from  W.,  and 
was  going  to  pay  for  'em  In  his  own  note. " 

It  is  admitted  that  Blnckley  had  no  mon- 
ey in  the  banks  of  Raleigh  in  Jnne,  1890. 
The  plaintiffs  rest,  and  the  defendant  offers 
oo  evidence.  At  the  close  of  the  evidence 
and  before  his  honor  charged  the  ]ury,  the 
defendant,  in  writing,  prayed  for  the  toU 
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lowing  Instruction:  "Upon  the  ^hule  evi- 
dence the  plalntiHH  are  not  entitled  to  re- 
cover," which  his  honor  refused  to  give, 
and  defendant  excepted.  His  honor 
charged  the  Jury  as  toUown:  "It  Geo.  W. 
Wynne  was  drawn  in  to  part  with  the 
proi.<«rty  described  by  fraudulent  misrep- 
resentationa  or  concealments  of  tacts  on 
the  pare  uf  Blackloy,  material  to  the  con- 
tract, and  operating  as  inducements  there- 
to, and  they  weresuch  as  a  man  of  ordinary 
sagacity  might  reasonably  rely  on  and  be 
Influenced  by,  and  such  owner  or  owners 
did  rely  on  and  were  Influenced  by  them  in 
making  said  contract,  then  such  trade 
was  voidable,  and  the  owner  or  owners 
of  the  property  have  the  right  to  annul  the 
contract,  and  sue  tor  the  recovery  of  the 
same.  Now,  it  the  jury  believe  that  the 
defendant  on  the  7th  of  June,  1890,  went 
to  Wynne  and  falsely  and  fraudulently 
represented  to  him  that  be  had  the  money 
with  which  to  pay  for  the  horses  and  har- 
ness, and  would  pay  cash  for  the  same, 
when  in  truth  and  in  fact  he  did  not  have 
such  money,  and  did  not  intend  to  pay 
cash  for  the  same;  and  it  the  jury  believe 
further  that  the  defendant  went  to  the 
bank  to  collect  money,  intending  thereby 
to  deceive  the  said  Wynne,  and  to  lead 
him  to  believe  that  he  would  pay  for  said 
horses  with  money  drawn  from  said  bank, 
when  In  truth  he  did  not  intend  at  said 
time  to  use  such  money  to  pay  cash  for 
said  horses;  and  if  the  jury  believe  from 
all  the  other  facts  and  circumstances  of 
this  case  that  the  intent  ol  Blackley  was  to 
deceive  said  Wynne,  and  to  fraudulently 
Induce  him  to  part  with  the  possession  of 
said  property  by  making  false  statements, 
or  by  concealing  facts,  and  because  of  such 
false  and  fraudulent  representations  and 
concealments  said  Wynne  did  part  with 
said  horses, — then  in  law  such  a  fraud 
would  have  been  perpetrated  on  said 
Wynne  that  no  title  passed  to  Blackley, 
and  yon  will  answer  the  second  issue, 
•Yes.'  The  Jury  will  consider  in  this  con- 
nection all  the  evidence  as  you  remember 
it, — the  early  departure  next  morning,  and 
the  argument  of  defendant's  counsel  that 
this  was  because  of  hot  weather;  chang- 
ing the  direction  that  the  horses  had 
started;  the  declarations  made  to  Holder 
that  he  intended  to  work  a  trick  on 
Wynne,  and  Holder's  reply  that  Mrs. 
Blake  owned  the  horses,  and  ail  the  other 
evidence  in  the  case.  On  the  other  hand, 
if  the  evidence  hag  not  led  your  minds  to 
the  conclusion  th  a  t  Blackley  did  falsely  and 
fraudulently  represent  that  he  had  the  cash 
with  which  to  pay  for  said  horses  and  with 
which  he  would  pay  fur  same,  and  that 
his  intention  was  to  defraud  and  deceive 
said  Wynne,  then  you  will  answer  the  sec- 
ond issue,  'No.'  Ontheflrst  issue thecourt 
charges:  That,  if  Mrs.  Blake  furnished 
the  money  with  which  to  buy  the  horses 
and  with  which  the  horses  were  bought, 
Mrs.  Blake  to  pay  the  expense  of  feedins;, 
and  also  the  rent,  Wynne  to  buy  any 
horses  in  his  own  Judgment,  and  also  to 
sell  the  same,  and  Wynne  to  have  one-half 
the  profits,  then  you  will  answer  issue, 
'Yes;'  but  if  Mrs.  Blake  did  not  famish 
such  money,  and  if  tlie  said  horses  really 
belonged  to  Wynne,  then  you  will  answer 


tbeflrstlssue, ' G.  W.  Wynne  alone.'  Third 
issue:  If  evidence  is  believed,  you  will  an- 
swer, '$300.'  It  is  the  province  of  the  Jury 
and  not  of  the  court  tn  pass  on  the  credi- 
bility of  witnesses." 

The  issues  and  responses  were  as  toI> 
lows:  "(1)  Were  the  plaintltfs  Lucy  W. 
Blake  and  George  W.  Wynne  entitled  to 
the  possession  of  the  horses  and  harness 
mentioned  in  the  complaint  on  7tb  July, 
1890?  Yes.  (2)  Did  the  defendant,  J.  W. 
Blackley,  obtain  possession  of  the  horses 
and  harness  by  false  and  fraudulent  rep- 
resentations? Yes.  (3)  What  damag^e 
did  Lucy  Blake  and  G.  W.  Wynne  sustain 
by  the  taking  of  the  horses  and  harness  ? 
♦300." 

The  defendant  moyed  for  a  new  trial, 
and  assigned  us  grounds  therefor:  (1) 
The  refusal  of  his  honor  to  give  the  in- 
struction prayed  for.  (2)  A  variance  in 
the  allegations  in  the  amended  complaint 
and  the  evidence,  the  complaint  setting 
up  a  co-ownership  in  the  property  In  the 
plaintiffs  Lucy  A.  Blake  and  George  W. 
Wynne,  and  the  evidence  showing  that 
said  parties  were  copartners.  (3)  That 
from  the  evidence  it  appeared  that  Mrs. 
Lucy  A.  Blake  was  a  manind  woman  at 
the  commencement  and  trial  of  this  ac- 
tion, and  that  the  business  connection  be- 
tween herself  and  George  W.  Wynne  was 
formed  and  conducted  for  the  sole  pur- 
pose of  trading  in  horses.  Snch  business 
connection,  defendant  contended,  was 
contrary  to  the  policy  of  the  law.  (4) 
That  there  was  no  evidence  to  show  that 
defendant,  Blackley,  did  not  have  money 
with  which  to  pay  for  the  property  men- 
tioned in  the  complaint,  the  evidence  be- 
ing (by  admission)  that  he  had  no  money 
deposited  in  any  bank  in  Raleigh  to  his 
credit,  but  It  being  proved  that  he  had  in 
his  possession  a  chock  for  money,  which 
he  showed  to  Wynne,  when  he  said  he 
was  going  to  the  bank  to  get  money.  Mo- 
tion for  new  trial  refused.  Defendant  ex- 
cepted and  appealed. 

N.  T.  GuUey,  for  appellant.  Batchelor 
A  Derereux  and  A  O.  Ryan,  for  appellees. 

Atbrt,  J.  The  main  question  raised  by 
the  appeal  is  whether,  upon  the  whole  of 
the  evidence,  In  any  phase  of  it,  and  In  the 
particular  aspects  presented  by  the  judge 
below  to  the  Jury,  the  plaintiffs  were  en- 
titled to  recover.  The  mere  fact.  If  admit- 
ted, that  the  defendant  told  a  falsehood, 
or  made  a  promise  to  pay  at  a  time  when 
he  knew  he  would  not,  in  all  reasonable 
probability,  be  able  to  pay,  would  not 
invalidate  the  sale.  But  if  one  induces  an- 
other to  part  with  his  goods  by  a  promise 
to  pay  cash  for  them  on  the  same  day, 
showing  a  check  to  Inspire  eonfldence  in 
hi<«  engagement,  when  in  fact  be  does  not 
intend  at  the  moment  of  making  the  rep- 
resentation to  pay  for  the  property  in 
money  at  any  time,  but  purposes,  after 
getting  possession  of  it  by  holding  out  the 
hope  of  the  immediate  receipt  of  ready 
cash. to  credit  its  value  on  a  claim  held  by 
him  aKHinst  the  owner  or  one  of  the  own- 
ers of  it,  the  contract  is  fraudulent  and 
voidable  at  the  Instance  of  the  original 
owner,  and  where  the  owner  has  been  in- 
duced to  surrender  the  possession  be  may 
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maintain  an  action  in  the  nature  of  det- 
Vnue,  and  recover  the  specific  property,  if 
CO  be  fouud,  or  in  the  nature  o!  trover  (or 
the  wrongful  conversion  consummated  by 
the  refusal  to  surrender  it  on  demand. 
Bish.  Cent.  §  667;  Ben].  Sales,  §  656,  and 
note  18;  Smith  v.  Young,  13  S.  E.  Rep.  785, 
(at  this  term ;)  8  Amer.  &  Gng.  Enc.  Law, 
650;  Donaldson  v.  FarweU,  93  U.  S.  631. 

The  representation  of  the  defendant,  U 
the  testimony  was  believed,  that  be 
wished  to  start  the  horses  in  the  early 
morning,  while  it  was  cool,  and  trans- 
ferring them  from  the  road  ordinarily 
traveled  to  his  home  from  the  place  of  pur- 
chase to  another  way  not  so  well  known, 
in  connection  with  the  declaration  made 
to  a  witness  before  he  acquired  poBsesslon  . 
of  them,  that  he  intended  to  play  a  trick 
on  Wynne,  were  suflBcient  to  warrant  the 
verdict.  It  was  the  duty  of  the  Judge  to 
submit  this  testimony  with  all  of  the  cir- 
cumstances, and  let  the  Jury  pass  upon 
the  intent  of  the  defendant;  and  the  de- 
fendant has  no  Just  ground  to  complain 
that  the  language  in  which  his  honor 
couched  the  proposition  was  such  as 
might  have  mlslM  the  Jury  to  bis  prej- 
odice. 

Whether  the  declaration  of  the  defend- 
ant was  drawn  out  by  a  direct  question, 
or  whether  made  gratuitously,  the  object 
In  telling  Wynne  that  he  had  money  in 
the  bank  and  exhibiting  a  check  was  to 
induce  Wynne  to  surrender  the  property 
before  it  was  paid  for,  and  ultimately  to 
avoid  paying  for  it;  and  therefore  the 
false  representation,  which  the  Jury  find 
misled  Wynne,  and  cause<l  him  to  part 
with  the  horses  before  receiving  the  pur- 
chase money,  vitiated  the  contract  ab 
initio  at  the  option  of  the  injured  party, 
to  be  exercised  within  a  reasonable  time. 
Wilson  V.  White,  80  N.  C.  280;  Donaldson 
V.  Farwell,  supra.  In  this  view  of  the 
case  it  is  immaterial  whether  the  property 
belonged  to  the  feme  plaintiff,  or  to  her 
and  Wynne  as  partners,  or  to  Wj'nne  indi- 
vidually. A  creditor  is  not  allowed,  by 
practicing  a  fraud,  to  acquire  title  to  the 
property  of  his  debtor,  even  with  the  pur- 
pose of  crediting  its  value  on  a  Just  debt. 
Smith  V.  Young,  supra.  If  the  law  should 
give  Its  sanction  to  the  wrongful  conver- 
sion of  property,  whether  by  force  or 
fraud,  for  the  purpose  of  collecting  even 
undisputed  debts,  the  end  would  not  Jus- 
tify the  means,  either  legally  or  morally. 
There  was  evidence  tending  to  show  that 
the  defendant  exhibited  a  check,  for  which 
be  declared  that  he  could  not  get  the  cash 
In  the  afternoon  or  evening  before,  be- 
cause the  banks  of  the  city  of  Kalelgh 
were  closed,  and  that  he  would  get  the 
cosh  for  it  on  the  morning  following,  so 
soon  as  the  banks  should  be  opened. 

It  was  not  material  whether  his  lan- 
guage was  such  as  to  convey  the  idea  that 
his  money  was  on  deposit  in  a  Raleigh 
bank  or  elsewhere.  The  gravamen  of  the 
fraud  was  in  falsely  and  willfully  creating 
the  impression  on  the  mind  of  Wynne  that 
be  bad  money  which  could  be  procured 
by  means  of  a  check,  and  which  he  would 
apply  in  payment  for  the  horses,  when  in 
tact  the  defendant's  purpose  was  to  ac- 
Qulre   DOBsession  of  the  'horses,  and  to 


credit  the  value,  with  or  without  the  as- 
sent of  Wynne,  on  a  debt  which  Wynne 
owed  him. 

Another  exception  made  by  the  defendant 
seems  to  be  founded  upon  the  theory  that 
becanse  a  married  woman  is  not  a  free 
trader,  and  has  no  power  to  bind  her  sep- 
arate property  by  a  contract,  she  has  no 
right  to  acquire  property  by  purchase,  or 
to  maintain  (even  when  her  husband  is 
Joined)  an  action  for  the  wrongful  with- 
holding of  it  after  she  has  acquired  It.  "It 
is  settled  law  in  North  Carolina  that  our 
statutes  (Code,  c.  37)  impose  no  limit 
upon  the  wife's  power  to  acqnlre  property 
by  contracting  with  her  husband  or  any 
other  person,  but  only  operate  to  restrain 
her  from  or  protect  her  In    disposing  of 

Eroperty  already  acquired  by  her."  Os-' 
ome  V.  Wilkes,  108  N.  C.  667, 13  S.  E.  Rep. 
285;  Battle  v.  Mayo,  102  N.  C.  439,  9  S  E. 
Rep.  384 ;  George  v.  High,  85  N.  C.  99 ;  Kirk- 
man  v.  Bank,  77  N.  C.  394;  Dula  v.  Young, 
70  N.  C.  450;  Stephenson  v.  Felton,  106  N. 
C.  121, 11  S.  E.  Rep.  255.  For  the  reasons 
g;iven  we  think  there  was  no  error  in  the 
rulings  of  the  court  below  which  consti- 
tute the  grounds  of  exception,  and  the 
Judgment  must  be  affirmed.    No  error. 

Davis,  J.,  did  not  sit  on  the  bearing  of 
this  case.  ^j,  jj  ^  j^, 

Glascock  v.  Hazell. 

(Supreme  Court  vf  North  CaroUma.    Nov.  8, 
1891.) 

8ALB8  OH  Appbovai/— MoNsr  Had  axd  RBosrvED. 

1.  Where  one  who  has  bought  a  water-wheel 
on  trial  sella  both  It  and  the  mill  with  which  it 
Is  connected  for  a  gross  sum,  and  there  is  noth- 
ing to  show  the  amoont  obtained  for  the  wheel, 
the  seller  is  not  entitled  to  recover  from  the  second 
purchaser  upon  an  implied  contract  as  for  money 
had  and  received. 

3.  Where  property  is  not  sold  absolutely,  but 
only  delivered  on  approval,  and  the  buyer  falls 
to  signify  his  approval,  or  make  the  payments  re- 
quired by  the  contract,  the  title  still  remains  in 
Uie  seller. 

Appeal  from  superior  court,  Galltord 
county;  Jesse:  F.  Graves,  Judge. 

This  was  an  action  by  G.  T.  Glascock 
to  recover  of  G.  M.  Hazell  the  price  of  a 
water-wheel.  Plaintiff  shipped  the  wheel 
to  Holden  &  Hill  on  trial,  and  the  latter 
sold  both  it  and  the  mill  with  which  it 
was  connected  to  the  defendant  for  f  1^00. 
Defendant  afterwards  sold  the  wheel  and 
mill  for  $1,800.  There  was  Judgment  for 
defendant,  and  plaintiff  appeals.  Re- 
versed. 

J.  T.  Moreliead,  for  appellant.  Dillard 
<£  King  and  Jaa.  E.  Boyd,  for  appellee. 

Shepherd,  J.  As  the  plaintiff  does  not 
sue  for  the  specific  property,  and  as  the 
amount  claimed  by  him  is  over  f  50,  he  can 
only  recover  before  a  Justice  of  the  peace 
upon  a  contract,  either  express  or  implied. 
We  concur  with  his  honor  that  the  plain- 
tiff could  not  recover  upon  the  implied 
contract,— that  is,  (or  money  had  and  re- 
ceived,—as  there  was  no  testimony  to 
show  the  amount  obtained  for  the  wh<»l 
by  the  defendant.  Rand  v.  Nesmith,  61 
Me.  Ill ;  Pearson  v.  Chapiu,  44  Pa.  St.  9. 
We  think,  however,  that  there  was  some 
testimony  of  an  express  agreement  to  pay 
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for  the  wbeel  If  It  waa  the  property  of  the 
plaintiff,  and  neither  this  testtmony  nor 
that  bearlnt;  upon  the  title  of  the  plaintltt 
was  Bobmltted  to  the  Jury.  The  court 
seems  to  have  treated  the  action  as  if 
brought  for  money  had  and  received, — 
the  tort  being  waived, — but  we  are  of 
the  opinion  that  the  iuformal  complaint 
tiled  before  the  Justice  was  broad  enoogh 
to  have  warranted  a  recovery  upon  an  ex- 
press promise.  The  authorities  cited  by 
the  defendant  do  not  satisfy  us  that  the 
plaintiff  was  precluded  from  asserting 
title  to  the  property.  The  plaintiff  testi- 
fied that  Hin  &  Holden  did  not  buy  rhe 
wheel,  but  that  it  was  delivered  to  them 
upon  the  understanding  that  they  might 
purchase,  after  testing  it,  upon  paying 
$50  cash,  and  securing  the  balance.  These 
terms  do  not  seem  to  have  been  complied 
with,  and  we  do  not  see,  under  these  dr- 
curastancea,  how  the  title  passed  out  of 
the  plaintiff.  If  the  Jury,  however,  should 
believe  that  it  was  a  conditional  sale, 
(and  of  this,  there  was  some  evidence.) 
tlien  the  plaintiff  must  fail  in  this  action, 
as  there  was  no  registration,  and  the  con- 
dition would  be  void  as  to  purchasers. 
Brem  V.  Lockbart,  98  N.  C.  191;  Code,  § 
1275.    There  is  errttf. 


(los  N.  0.  son 

Bbucb  et  &1.  T.  Suoo  et  al. 

(Sumreme  Court  of  North  CaroUna.    Nov.  8, 

1891.) 

Husband  and  Wira— Sale  or  Land — Judombht 
AOAiNST  Husband— Interest  or  Wife  —  Fobb- 
closuke  of  mobtoaob  —  rights  or  judgment 
Creditors. 

1.  Under  Code  N.  O.  |  1S40,  whioh  provides 
that  no  land  belonging  to  the  wife  shall  be  dis- 
posed of  by  the  husband  for  his  own  life  or  any 
less  term  without  her  assent,  and  that  no  inter- 
est of  the  husband  shall  be  subject  to  sale  to 
satisfy  any  execution  obtained  against  him,  a 
tract  of  land  held  by  the  husband  and  wife  by 
entireties  cannot  be  sold  on  execution  against  the 
husband  so  as  to  pass  any  title  during  their  Joint 
lives,  or  as  against  the  wife  if  she  survives. 

3.  The  husband's  curtesy  initiate  in  his  wife's 
land  is  not  such  an  interest  as  under  said  section 
1840  can  t>e  subjected  to  sale  to  satisfy  a  Judg- 
ment against  the  husband. 

8.  Code  N.  C.  i  4S6,  providing  that  a  Judg- 
ment shall  be  a  lien  on  the  real  property  of  every 
person  against  whom  it  siiall  l>e  rendered,  and 
whioh  the  said  person  may  then  have  or  shall 
thereafter  aoouiie  at  any  time  during  10  years, 
does  not  vest  in  the  Judgment  creditor  any  estate 
or  Interest  in  the  land,  but  only  secures  his  right 
to  tiave  the  Judgment  satisfied  out  of  the  proceeds 
of  a  sale  made  under  an  ordinary  process  uf  exe 
cution;  and  the  lien  in  such  a  case  embraces 
only  such  estate,  legal  or  equitable,  as  may  be 
sold  at  the  time  it  attaches. 

i.  Judgment  creditors  are  not  entitled  to  be 
made  par^  defendants  in  foreclosure  proceed- 
ings for  the  purpose  of  proving  collusion  be- 
tween Che  mortgagor  and  mortgagee  to  the  prej- 
udice of  themselves  and  other  creditors,  and  to 
contest  the  validity  of  the  mortgage,  but  the 
proper  remedy  is  by  an  independent  action  for 
that  purpose. 

Appeal  from  superior  court,  Pitt  coun- 
ty; Spier  Whitaker,  Judge. 

The  following  is  so  much  of  the  case 
stated  on  appeal  as  need  he  reported: 
"The  plaintiff,  in  bis  complaint,  recited 
two  mortgages  of  land,  executed  by 
defendants  (Sugg  and  wife)  to  plaintlfl. 


(the  one  on  December  7,  1S83,  and  the 
other  on  December  1, 18R6,)  and  a  certain 
judgment  rendered  in  favor  of  one  W.  S. 
Bawls  against  said  defendant  at  March 
term,  188U,  which  had  been  purchased  by 
plaintiff  for  a  valuable  consideration,  anil 
duly  assigned  to  him.  Among  the  tracts 
conveyed  by  the  mortgages  was  one  which 
Sugg  and  wife  held  under  a  deed  executed 
to  them  Jointly  by  Charles  D.  Rountroe 
and  '  wife.  The  action  is  to  foreclose  the 
mortgage,  etc.  No  answer  was  filed. 
Service  of  summons  waa  accepted  by  the 
defendants.  J.  J.  Nicholson  &  Sons,  Judg- 
ment creaitors  of  the  defendant  Isaac 
Sugg,  by  virtue  of  a  certain  Judgment  ren- 
dered at  June  term,  1888,  of  said  court. 
caused  a  notice  of  motion  in  this  cause  to 
be  served  on  the  parties,  and  at  the  pres- 
ent term,  upon  affidavits  filed,  they  moved 
for  leave  to  come  In  and  be  made  party 
defendant  for  the  reasons  set  fortb  in  the 
affidavit,  to  the  end  that  tbey  may  have 
their  rights  as  Judgment  creditors  duly 
protected.  A  counter-aiSdavlt,  made  by 
defendant  Isaac  Sugg,  was  filed  by  plain- 
tiff. The  court  refused  the  application  of 
Nicholson  to  be  made  party  defendant, 
for  the  reason  that  be  had  no  interest  la 
the  land  sought  to  be  sold,  and  the  court 
found  that  the  land  covered  by  the 
mortgage  is  the  sole  property  of  the  feme 
defendant,  except  one  tract,  and  that  this 
tract  is  the  property  of  Sugg  and  his  wife, 
holding  by  entireties.  Nicholson,  the  appel- 
lant, excepted.  Thereupon  a  Judgment  by 
consent  of  plaintW  and  defendant  Sagg 
and  wife  was  rendered,  and  Nicholson  ap- 
pealed." 

C.  M.  Bernard,  for  appellants.  T.  />'. 
Davidson,  for  appellees. 

Merrimon,  C.  J.,  (after  statinir  thefactn 
as  above.)  The  appellants'  judgment  is 
not  against  the  feme  deiendaut,  who  la 
the  wife  of  her  co-defendant,  nor  do  they 
seek  to  have  her  proj>erty  — land  — de- 
voted to  its  satisfaction.  It  Is  against 
the  defendant  husband.  The  land,  except 
a  small  tract  of  four  acres,  embraced  by 
the  mortgages  of  the  plaintiffs,  which 
tbey  seek  by  thia  action  to  foreclose, 
ia  that  of  the  defendant  wife.  The 
court  so  expressly  flndu  and  declares. 
The  husband  has  no  such  intereat  In  her 
land  aa  is  subject  to  levy  and  aale  to  aat- 
iafy  the  appellants' Judgment.  It  does  not 
appear  that  he  is  tenant  by  the  curtesy 
initiate,  and,  if  it  did  so  appear,  such  in- 
terest could  not  besold  tosatisfy  the  judg- 
ment. Tbe  statute  (Code.  §  184U)i  so  ex- 
pressly provides.  Code,  S  1S38.  as  to  this 
land,  the  appellant  has  no  Judgment  lieo 
to  be  enforced  in  or  by  this  action. 

The  defendants,  husband  and  wife,  held 
the  small  tract  of  land  conveyed  to  them, 
not  as  Joint  tenants  or  tenants  in  com- 
mon, bat  by  entireties.  In  coutemplatioa 
of  law  they  were,  for  such  purpose,  but 
one  person,  and  each  bad  the  whole  es- 
tate as  one  person ;  and  when  one  of  thent 

>Thi8  section  provides  that  no  land  belonging 
to  the  wife  shall  be  disposed  of  by  the  husband 
for  bis  own  life  or  any  less  term  without  her  as- 
sent, and  that  no  interested  the  husband  shall  be 
subject  to  levy  and  sale  to  satisfy  any  execation 
obtained  against  the  husband. 
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should  d!e  tbe  whole  estate  would  con- 
tlnoe  in  tbe  aurvivoi*.  They,  by  reason  of 
these  relations  to  each  other,  could  not 
take  the  fee-simple  estate  conveyed  to 
tbem  by  moieties,  but  both  were  neised  of 
the  entirety  per  tout  et  aon  per  my.  This 
is  so  by  the  common  law,  and  is  tbe  set- 
tled law  of  this  state.  Motley  v.  White- 
more,  2  Dev.  St  B.  SXI',  Long  t.  Barnes, 
87  N.  O.  829;  Todd  v.  Zachary,  Busb.  Eq. 
286;  Slmonton  T.  Cornelius,  98  N.  C.  433, 
4  S.  E.  Kep.  88;  Harrioou  v.  Ray,  108  N.  C. 
215, 12S.E.  Rep.  993;  2  Bl.Comm.  182.  The 
nature  of  this  estate  forbids  and  prevents 
tbe  sale  or  disposal  of  it  or  any  part  o(  it 
by  tbe  husband  or  wife  without  the  as- 
sent of  both;  tbe  whole  must  remain  to 
the  survivor.  The  busband  cannot  con- 
vey', incumber,  or  at  all  prejudice  such  es- 
tate to  any  greater  extent  than  If  it  rested 
in  the  wife  exclusively  in  her  own  right. 
He  has  no  such  estate  as  he  can  dispose  of 
to  the  prejndlce  of  the  wife's  estate.  The 
unity  of  the  husband  and  wife  as  one  per- 
son, and  the  ownership  of  the  estate  by 
that  person,  prevents  the  disposition  of  it 
otherwise  than  Jointly.  As  aconsequence, 
neither  the  interest  of  the  husband  nor 
that  of  the  wife  can  be  sold  on  execution 
so  as  to  pass  away  title  during  their  joint 
lives,  or  as  against  the  survivor  after  the 
death  of  one  of  them.  It  is  said  in  Rorer 
on  Judicial  Sales  that  "no  proceeding 
against  one  of  them  during  their  Joint 
lives  will  by  sale  affect  tbe  title  to  the 
property  as  against  the  other  one  as  sur- 
vivor, or  as  against  tbe  two  during  their 
Joint  lives.  Neither  party  to  such  tenan'7 
can  sell  or  convey  their  [his]  interest,  tor 
It  is  incapable  of  being  separated."  He 
cites  many  authorities  to  support  what 
he  thus  says.  Indeed,  it  seems  that  the 
estate  is  not  that  of  tbe  busband  or  tbe 
wife :  it  belongs  to  that  third  person  rec- 
ognized by  the  law,— the  husband  and 
the  wife.  It  requires  the  co-operation  of 
both  to  dispose  of  it  effectually.  Ror. 
Jud.  Sales,  §549;  Freem.  Co-Ton.  §§73,74; 
4  Kent,  Comm.  362;  Slmonton  v.  Corne- 
lius, supra. 

The  statute  (Code.  §  485)  prescribes  that 
a  docketed  Judgment  directing  the  pay- 
ment of  money  "shall  be  a  lien  on  tbe  real 
property,  in  the  county  where  tbe  same  is 
docketed,  of  every  person  against  whom 
any  such  Judgment  shall  be  rendered,  and 
which  he  may  haveat  the  time  of  thedock- 
eting  thereof  in  the  county  In  which  such 
real  property  is  situated,  or  which  he 
•ball  acquire  at  anytime  thereafter  for 
ten  years  from  tbe  date  of  the  rendition 
of  tbe  Judgment. "  The  lien  thus  Intended 
and  created  does  not  vest  in  the  judgment 
creditor  any  estate  or  interest  in  the  real 
property  subject  to  It.  It  only  creates 
and  secures  the  right  of  tbe  creditor  to 
have  the  Judgment  debt  paid  oat  of  the 
proceeds  of  the  sale  of  the  property  made 
under  the  ordinary  process  of  execution  or 
other  proper  process  or  order  of  the  court. 
The  Hen  extends  to  and  embraces  only 
such  estate, legal  and  equitable, In  the  real 
property  of  the  judgment  debtor  as  may 
be  sold  or  disposed  of  at  tbe  time  It  at- 
tached. In  Bristol  v.  Hallyburton,  98  N. 
€.  884,  Justice  AsuE,  for  the  court, said: 
"A  anle  under  an  execution  upon  a  Judg- 


ment which  Is  a  general  Hen  on  all  the 
property  of  the  debtor  vests  only  the  In- 
terest of  the  debtor  at  the  time  the  judg- 
ment lien  attaches,  or  such  as  the  debtor 
might  have  conveyed  by  suitable  instru- 
ment for  a  valuable  consideration.  It  is 
limited  to,  and  can  rise  no  higher  than, 
that  [tbe  Interest]  of  [the]  debtor.  A 
stream  cannot  rise  higher  than  its  fount- 
ain. A  purchaser  under  an  execution  takes 
all  that  belongs  to  the  debtor,  und  nuth- 
lag  more."  It  was  hence  said  lu  that  case 
that  a  vested  remainder  in  land  might  be 
sold  under  execntion,  but  n  contingent  re- 
mainder could  not.  McKeithan  v.  Walk- 
er, 66  N.C.  95;  Hoppock  V.  Shober,  69  N. 
C.  153;  Dixon  v.  Dixon,  81  N.C.  323;  Dall 
V.  Freeman,  92  N.  C.  351.  Thi!  statute  con- 
templates and  Intends  a  Hen  upon  some 
present  subsisting  estate,  legal  or  equita- 
ble, in  the  real  property  of  the  judgment 
debtor,  that  may  be  enforced  in  some 
proper  way.  It  would  be  idle  and  absurd 
to  intend  a  lien  that  conld  uot  be  made 
effectual.  Freem.  Judgm.  §357;  Ror.  Jud. 
Sales,  §  557,  and  note.  As  we  have  seen,, 
the  husband,  who  is  the  judgment  debtor 
in  this  cB.se,  had  no  interest  in  the  laud 
that  he  could  dispose  of,  nor  that  was 
subject  to  sale  under  execution  or  any 
legal  process.  A  sale  would  he  ineSectual. 
Tbe  possibility  that  the  busband  might 
survive  bis  wife,  and  thus  become  the  sole 
owner  of  tbe  property,  was  not  the  sub- 
ject of  sale  or  Hen.  This  did  not  consti- 
tute or  create  any  present  estate,  legal  or 
equitable,  any  more  than  a  contingent 
remainder,  or  any  other  mere  prospective 
possibility.  Bristol  v.  Hallyburton,  su- 
pra. It  seems  that  at  the  common  law 
the  husband,  by  virtue  of  bis  marital 
rights,  could  dispose  of  tbe  possession  of 
real  estate  held  by  entireties.  But,  how- 
over  this  may  be.thestatute  (Code,  §  1810) 
expressly  provides  tbat  he  shall  not  have 
power  to  dispose  of  his  wife's  land  for  his 
own  life  or  any  less  term  of  years  without 
her  assent,  nor  can  the  same  be  subject  to 
sale  to  satisfy  any  execution  obtained 
against  bim.  The  appellants,  therefore. 
had  no  lien  upon  the  land  or  any  part  of 
or  interest  in  it,  so  far  as  appears,  and  the 
court  properly  denied  their  motion  to  be 
made  parties  defendant.  It  appears  from 
the  affidavit  upon  which  the  appellants 
based  their  motitm,  and  from  the  brief  of 
their  counsel,  that  they  did  not  ask  to  be 
made  a  party  defendant  In  the  action  for 
the  purpose  of  enforcing  their  supposed 
lien  and  sharing  in  the  funds,  the  proceeds 
of  the  sale  of  the  land,  according  to  their 
alleged  right,  but  for  the  purpose  of  alleg- 
ing collusion  between  the  plaintiffs  and 
defendants  to  tbe  prejudice  of  themselves 
and  other  creditors,  and  to  contest  the 
validity  of  the  plaintiffs'  mortgages  and 
debts  secured  by  them.  The  court  might 
properly  have  denied  the  motion  upon  tbe 
g^round  that  a  party  would  not  be  allowed 
to  come  into  tbe  action  for  such  purpose. 
Tbe  effect  of  such  suggested  procedure 
and  practice  would  be,  uot  to  completely 
determine  the  action  and  administer  tbe 
rights  of  divers  persons  who  had  mort- 
gages and  Hens  upon  the  property  to  be 
sold,  etc.,  but  to  allow  a  party  to  com6 
into  the  action  and  allege  a  distinct  and 
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different  cause  uf  action  against  the  plain- 
tiffs and  defendants,  and  litigate  tbe  same. 
Sucli  practice  is  unwarranted,  and  cannot 
be  tolerated.  In  sucli  case  the  remedy  of 
tliecomplainins  party  is  by  an  independent 
action,  brought  for  the  purpose,  against 
the  plaintiffs  and  defendants.  Judgment 
atflrmed. 


(109  N.  C.  299) 

Barbee  et  at.  v.  Bakbrb  et  al. 

(Supreme  Court  of  North  CaroUna.    Nov.  10, 
1891.) 

CONSIDEUATtON  OF  DEED — PaBOL  KtZDEXOE. 

Where  defend  ant's  father.  In  his  life-time, 
conveyed  to  defendant  land  irorth  11.200,  recit- 
ing in  the  deed  as  the  consideration  $400,  which 
was  paid,  it  may  be  shown  by  parol  evidence, 
after  the  father's  death,  that  the  excess  was  in- 
tended as  an  advancement  from  his  estate.  IS 
S.  E.  Rep.  315,  affirmed. 

Appeal  from  superior  court,  Durham 
county;  Edwin  T.  Boykin,  .ludge. 

Action  for  partition  by  W.  R.  Barbee  et 
al.  against  B.  W.  Barbee  et  al.  From  a 
Judjjmeut  for  plaintiffs,  defendants  ap- 
peal.   A  (firmed. 

Statement  by  the  Court.  The  follow- 
ing is  so  much  ot  the  case  stated  on  ap- 
peal OS  need  be  reported :  "  In  1872,  Gray 
Barbee,  tbe  ancestor  of  the  parties,  and 
who  subsequently  died  intestate,  con- 
veyed to  his  son,  B.  W.  Barbee,  a  tract  of 
land  by  a  deed  of  bargain  and  sale  in  fee, 
regular  in  form  and  with  usual  covenants 
of  warranty.  Theconsideratlon  expressed 
in  said  deed  was  $400,  and  this  was  actu- 
ally paid  by  said  grantee,  |100  to  tbe 
grantor,  and  f  100,  according  to  his  direc- 
tion, to  each  of  three  othercbildren  of  said 
grantor.  The  land  was  worth  fl,200, 
and  this  amount,  deducting  the  f400 
which  tbe  land  actually  cost  him,  made 
tbe  said  B.  W.  Barbee  share  in  the  advan- 
tage of  the  partition  of  some  of  his  lands 
made  by  the  said  Gray  Barbee,  equally 
with  his  brothers  and  sisters,  who  were 
advanced.  The  referee,  who  found  as 
facts  that  the  price  paid  by  said  B.  W. 
Barbee  was  f400,  and  the  actual  value  ot 
tbe  land  conveyed  was  ¥1,200,  found  also, 
as  a  fact,  that  the  said  Gray  Barbee  in- 
tended the  $800  excess  ot  value  over  price 
Said  as  an  advancement  to  said  B.  W. 
arbee.  Upon  a  consideration  of  the  re- 
port of  the  referee, finding  the  facts  as  just 
stated,  and  the  opinion  of  the  supreme 
court  filed  in  this  case,  his  honor,  Judge 
BOTKiN,  held  that  the  grantee  (appellant) 
was  chargeable  with  $800,  tbe  difference 
between  the  price  paid  for  said  land  and 
the  value  of  said  land  as  an  advancement, 
and  rendered  tbe  Judgment  set  out  in  the 
record.  Appellant  insisted  that  as  it  was 
found  as  a  fact,  and  undisputed,  that  he 
had  paid  $400  for  the  land, 'the  same  (tbe 
land)  could  not  be  charged  tu  him  as  an 
advancement,  nor  could  any  part  of  R, 
though  its  actual  value  was  $1,200.  This 
objection  was  overruled,  and  tbe  defend- 
ant excepted,  and  appealed  to  this  court 
from  so  much  of  the  Judgment  only  as 
charged  him  with  said  $800,  he  being 
charged  in  said  judgment  with  $1,137.50 
(or  land,  while,  as  be  insisted,  he  should 
only  have  been  charged  with  $337.50.  The 
defendant  (appellant)  B.  W.  Barbee  con- 


tended that  there  was  no  evidence  to  sus- 
tain the  referee's  finding  as  to  tbe  intent 
of  Gray  Burbee  that  the  land  conveyed 
should  be  an  advaucemnnt.  Plaintiffs 
contend  that  there  was." 

W.  W.  Fuller  and  J.  W.  Graham,  for  ap- 
pellants. Boone  &  Parker  and  W.  A. 
Guthrie,  for  appellees. 

Merrimon,  C.  J.  This  case  has  been  be- 
fore this  court  by  a  former  appeal,  dis- 
posed ot  at  the  last  term.  In  that  appeal 
(see  Barbee  v.  Bnrbee,  108  N.  C.  581. 13  S. 
E.Rep.  215)  it  was  decided  that  the  recital 
in  the  deed  of  the  payment  ot  the  consid- 
eration therein  specified  for  the  land  re- 
ferred to,  conveyed  by  the  appellant's  fa- 
ther to  him,  did  not  preclude  and  estop 
the  plaintiffs  from  showing,  by  parol  evi> 
dence,  that  the  real  value  of  tbe  land  was 
not  tbe  consideration  recited  in  the  deed, 
but  was  in  fact  $1,2U0,  and  that  tbe  father 
intended  that  tbe  appellant  should  ac- 
count for  $80<)  of  that  sum  as  an  advance- 
ment in  the  division  of  his  estate  among 
his  children  after  his  death.  It  appears 
from  exceptions  to  evidence  that  one  pur- 
pose of  this  appeal  is  to  ask  tbe  court  to 
overrule  or  modify  that  decision.  If  the 
appellant  was  dissatisfied  with  it,  he 
should  have  made  his  application  to  re- 
hear. That  would  have  been  the  orderly 
and  regular  course  to  pursue.  Perhaps 
we  have  the  power  to  overrule  the  decis- 
ion, but  we  are  entirely  satisfied  with  ita 
correctness,  and  are  not  in  the  least  in- 
clined to  disturb  it.  The  mere  fact  that 
tbe  appellant's  father  in  his  life-time  con- 
veyed to  him  a  tract  of  land  worth  $1,200. 
and  recited  in  the  deed  of  conveyance  tbe 
consideration  for  it  of  $400,  could  not 
prevent  the  father  from  churging  tbe  ap- 
pellant with  the  value  of  the  land  above 
and  beyond  the  consideration  recited  in 
the  deed  as  an  advancement,  U  he  saw  flt 
and  really  intended  to  do  so.  The  father 
might  find  it  convenient  to  do  so,  and 
there  is  no  rule  ot  justice,  nor  principle 
nor  statute,  nor  reason  of  policy,  that 
forbids  it  to  be  done.  It  might  be  better 
and  safer  to  explain  in  the  deed  such  pur- 
pose, but  it  is  not  at  all  necessary  that 
this  shall  be  done.  The  purpose  to  treat 
a  part  of  tbe  value  of  tbe  land  as  an  ad- 
vancement may  be  proven  by  parol  evi- 
dence, whether  the  same  be  In  writing  or 
nut.  The  cases  of  Harper  v.  Harper,  92 
N.  C.  300.  and  Barbee  v.  Barbee,  supra,  in 
eOect  sustain  the  view  just  expressed.  It 
is  difficult  to  conceive  of  a  just  reason 
why  a  father  shall  not  have  the  right  to 
require  his  son  to  pay  part  ot  the  value  of 
a  tract  ot  land  he  conveys  to  tbe  latter 
and  charge  him  with  the  remaining  part 
as  an  advancement.  Meeker  v.  Meeker,  16 
Conn.  383;  Speer  v.  Speer.  14  N.  J.  Eq.  240. 
The  evidence  is  voluminous,  and  It  would 
serve  no  useful  purpose  to  recite  and  ad- 
vert to  it  here  in  detail.  It  is  sufBcient  to 
say  that  we  have  examined  it, and  cannot 
hesitate  to  decide  that  there  was  compe- 
tent evidence  before  the  referee  from  which 
be  might  find  that  the  father  of  the  appel- 
lant intended  to  charge  the  latter  with 
$800  of  the  value  ot  the  land  referred  to, 
not  as  a  g^ft,  but  as  an  advancement. 
The  objections  and  exceptions  to  tbe  ad- 
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mission  of  evidence  before  the  releree  do 
nut  appear  tu  hare  been  passed  upon  by 
the  court  below,  and  hence  they  are  not 
before  us  for  review.  It  seems  that  it  was 
not  Intended  that  weshoold  consider  them. 
Judgment  affirmed. 

(109  N.  C.  132)  ■"""— 

HUMPHBKT  et  aJ.  ▼.  BoASD  OF  Trustees 
OF  M.  E.  Church. 

(Supreme  Court  lif  North  CoroMmo.    Nov.  10, 
1891.) 

COSSTITimONAL  LaV  — MUXICIPAI.  CONTBOI.  OV 
CbUBTKRIBS — IM8TRVOTION8. 

1.  The  ownership  of  a  lot  in  a  cemetery,  or 
license  to  Inter  therein,  is  snbjtiot  to  the  poiioe 
power  of  the  state,  and  interments  may  be  for- 
bidden, and  bodies  already  interred  removed,  by 
ordinance  of  the  city,  it  anthorized  by  act  of  the 
legislature. 

2.  Where  there  is  no  evidence  in  support  of 
reqnesto  to  charge,  tbev  are  properly  refused. 

8.  A  verdict  of  a  Jury  will  not  be  disturbed 
on  appeal  on  the  ground  that  it  is  contrary  to  the 
weight  of  evidence. 

Appeal  from  superior  court.  New  Hano- 
ver county;  Jesse  F.  Craves,  Judge. 

Action  by  H.  W.  Humphrey  and  others 
against  trustees  of  Methodist  Episcopal 
Church  for  damage  In  removing  the  re- 
mains of  plaintiffs'  father  from  Its  ceme- 
tery. From  a  Judgment  for  defendant, 
and  refusal  to  grant  a  new  trial,  plaintiffs 
appeal.    Affirmed. 

Statemknt  bt  the  CotJBT.  The  plain- 
tiffs proposed  these  Issues:  (1)  Did  ances- 
tors of  plaintiffs  purchase  from  the  defend- 
ant corporation  the  vault  described  In  the 
pleadings?  (2)  Did  the  defendant  corpo- 
ration convey  by  deed  to  the  ancestors  of 
plaintiffs  the  property  described  In  the 
pleadings?  (3)  How  long  have  the  plain- 
tiffs, and  those  under  whom  the  plaintiffs 
claim,  been  In  the  possession  of  said  vault, 
and  the  land  on  which  It  was  built,  and 
used  the  same  as  a  place  of  Interment? 
(4)  Has  such  use  given  to  the  plaintiffs  an 
easement  In  the  lands  of  defendant  corpo- 
ration over  which  said  vault  was  con- 
structed? (5)  Did  the  defendant  corpo- 
ration, by  its  agents,  enter  upon  and  tear 
down  said  vault,  against  the  will  of  the 
plaintiffs,  and  without  a  license  from  the 
plaintiffs?  The  defendant,  before  the  Is- 
Bues  were  settled,  admitted  that  the  plain- 
tiffs were  the  heirs  at  law  of  Bryan  L. 
Koonce;  that  defendant  was  a  corpora- 
tion, and  that  by  Its  proper  officers  it  had 
executed  a  paper  writing,  which  had  been 
duly  registered  In  1854,  whereby  It  ac- 
knowledges the  receipt  of  f  100  from  Bryan 
L.  Koonce  and  his  heirs,  in  full  payment 
for  one  vault  constructed  In  the  burylng- 
ground  back  of  the  brick  church  on  the 
comer  of  Front  and  Walnut  streets,  in  the 
town  of  Wilmlngrton,  and  nnml)ered  21, 
the  numbers  commencing  with  1  on  Wal- 
nut street,  extending  northwardly  suc- 
cessively to  24 ;  the  said  Bryan  L.  Koonce, 
bis  belrs,  administrators,  and  assigns,  to 
have  full  and  exclusive  right  to  Inter  in 
said  vault  as  long  as  it  should  be  used  for 
the  purpose  of  interment,  and  have  free 
and  perpetual  privilege  of  entering  UP"° 
the  church  land  for  that  purpose.  The 
court  was  of  opinion  that  an  easement 
was  granted  to  Bryan  L.  Koonce  which 
descended  to  plaintiffs,  his  admitted  heirs. 


There  seemed  to  the  court  that  there  was 
no  necessity  for  the  first,  second,  third, 
and  fourth  issues  proposed  by  the  plain- 
tiffs ;  declined  to  submit  tbem  to  the  Jury ; 
and,  not  being  satisfied  with  form  of  the 
fifth  Issue,  it  was  not  submitted  in  the 
precise  words  asked  for  by  plaintiffs.  The 
court  settled  these  Issues:  (1)  Did  the  de- 
fendant corporation,  by  its  agents  or  serv- 
ants, wrongfully  tear  down  and  destroy 
said  vault?  (2)  What  amount  of  dam- 
ages have  plaintiffs  sustained  thereby? 
And  plaintiffs  excepted. 

There  was  much  evidence  offered  by 
plaintiffs  tending  to  show  that  the  corpo- 
ration desired  to  erect  a  church  building  at 
some  other  point  In  the  city  of  Wilmington, 
and  to  change  the  burylng-ground,  and 
with  that  purpose  agents  of  defendant 
were  requested  to  treat  with  plaintiffs  for 
the  cession  of  their  rights  of  property  in 
said  vault.  (The  judge  did  not  wish  to 
incumber  the  case  unnecessarily,  and  did 
not  think  it  material  to  set  out  the  evi- 
dence In  detail,  but  directed  that  If  appel- 
lant desired,  at  the  risk  of  costs,  to  have 
the  letters  set  out  In  bis  statement  go  up, 
the  clerk  might  copy  them  as  a  part  of  the 
case.)  There  was  evidence  that  Bryan  L. 
Koonce  was  burled  In  that  vault,  and  this 
was  not  denied.  There  was  evidence  tend- 
ing; to  show  that  the  other  vaults  bad 
been  removed,  and  the  remains  interred 
in  them  removed,  by  the  defendant  or 
friends  of  the  deceased ;  and  that  the  re- 
mains of  Bryan  L.  Koonce  were  removed 
withont  the  consent  of  plaintiffs,  and  that 
the  remains  had  been  removed  against 
their  will;  and  there  was  testimony  as 
to  the  costs  Incurred  by  the  plaintiffs  by 
reason  of  the  removal,  and  that  the  vault 
had  been  torn  down  without  their  con- 
sent. The  defendant  admitted  that  the 
vault  had  been  evened,  and  the  remains 
of  the  deceased,  Byran  L.  Koonce,  had 
been  removed ;  and  offered  evidence  tend- 
ing to  show  that  the  vault  had  been 
opened,  and  the  remains  removed,  with 
the  consent  of  plaintiffs,  and  tbat  one  of 
plaintiffs  was  present  and  assisted  In  re- 
moval. The  defendant  offered  in  evidence 
the  act  of  general  assembly  in  relation  to 
the  town  of  Wilmington,  1864-55,  (char- 
ter,) and  the  ordinances  of  the  city  of 
Wilmington  passed  June  II,  1858,  and 
April,  1861,  prohibiting  Interments  with- 
in certain  bounds,  and  there  was  testi- 
mony to  show  that  the  vault  was  inside 
the  boundary  named  in  the  ordinances  in 
which  Interments  were  prohibited.  The 
plaintiffs  asked  the  court  to  instruct  the 
Jury  "  that,  if  the  plaintiffs  removed  said 
remains  from  the  said  vault  Involuntarily, 
the  plaintiffs  are  entitled  to  recover. "  This 
was  refused,  and  plaintiffs  excepted.  The 
plaintiffs  asked  the  court  to  further  in- 
struct the  Jury  that.  It  the  plaintiffs  re- 
moved said  remains  from  said  vault  in- 
fluenced by  the  promises  or  threats  of  the 
defendant  in  making  such  said  removal, 
the  plaintiffs  are  entitled  to  recover;  and 
this  was  refused,  and  the  plaintiffs  ex- 
cepted. 

The  court  Instructed  the  Jury:  "The 
deed  or  paper  writing  made  by  the  defend- 
ant  to  Bryan  L.  Koonce  and  his  heirs  is 
sufficient  in  form,  and  passed  by  grant  ao 
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easpment  to  nse  the  land  described,  a 
vault  tor  barial,  wtiicb  doscended  to  his 
heirs,  the  plaintifts.  That  easbnient  be- 
came an  inberent  right,  which  the  defend- 
ant was  bound  to  recoKniie.  But,  al- 
though the  grant  was  an  executed  con- 
tract, the  right  of  the  public  is  superior  to 
the  right  oi  any  private  person;  and 
where  there  arises  a  public  necessity  for 
it  on  account  of  public  convenience,  or  to 
protect  public  health,  the  law  allows  pri- 
vate rights  to  be  subjected  tju  such  restric- 
tions as  ure  for  the  common  good, so  that 
if  the  issue  read,  purporting  to  be  acts  of 
the  general  usseraUly,  were  really  passed 
and  became  law,  they  conferred  power  on 
the  proper  authorities  of  the  city  of  Wil- 
mington to  pass  ordinances  to  regulate 
the  burial  of  the  dead  in  the  city;  audit 
you  find  that  the  ordinances  offered  In  evi- 
dence have  been  adopted  by  the  proper  an- 
tt  ority,  and  If  you  find  that  the  vault  de- 
scribed in  this  action  was  in  the  bounda- 
ries in  which  burials  were  prohibited, 
then  the  plalntl&s  had  no  right  to  u^e  the 
vault  as  a  place  of  further  burial,  but  they 
did  have  the  right  to  continue  to  enjoy 
the  easement  so  far  as  to  have  the  bodies 
which  bad  been  deposited  there  remain 
unmolested.  The  plaintiffs,  then,  are  en- 
titled to  recover  if  the  defendant  broke 
down  the  vault  or  removed  the  remains 
of  Bryan  L.  Koonce,  by  its  agents  or  offi- 
cers, wrongfully;  and  If  the  defendants 
removed  the  remains  or  broke  down  the 
vault  and  removed  It  without  the  consent 
of  the  plaintiffs,  such  removal  of  the  re- 
mains or  breaking  down  or  removing  the 
vault  was  wrongful,  and  the  plalntitta 
would  be  entitled  to  recover.  If  the  re- 
mains of  Bryan  L.  Koonce  were  removed 
with  consent  of  plaintiffs,  then  such  re- 
moving the  remains  was  not  wrongful, 
and  plaintiffs  could  not  recover  for  that; 
or.  If  the  vault  was  opened  by  plaintiffs' 
consent,  such  act  was  not  wrongful  as  to 
defendant,  and  plaintiffs  could  not  recov- 
er fur  that.  It  defendant  wrongfully  re- 
moved remains  in  vault,  your  answer  to 
first  issue  should  be,  'Yes;'  but  if  the 
vault  or  remains  were  removed  with 
plaintiffs'  consent, your  answer  should  be, 
•  No.*  If  you  answer  first  issue, '  No.'  it  is 
not  necessary  to  pass  on  the  question  of 
owner."  The  court  also  Instructed  the 
jury  as  to  the  measure  of  damages,  and 
called  their  attention  to  the  evidence,  and 
pointed  out  the  bearing  of  the  evidence  on 
each  of  the  Issues,  and  plaintiffs  made  no 
exception  on  that  account.  There  was  a 
motion  tor  a  new  trial,  which  was  over, 
ruled,  and  the  plaintiffs  appealed  to  the 
this  court  from  the  rulings  and  judgment, 
and  assigned  as  error:  (1)  The  verdict  is 
against  the  weight  of  the  evidence,  and  Is 
contrary  to  the  justice  and  equity  of  the 
cause.  (2)  The  legal  effect  and  conse- 
quence of  the  verdict  of  the  jury  would  be 
to  deprive  the  plaintiffs  of  »  vested  right 
created  by  deed,  which  can  only  be  done 
by  a  deed  from  them,  or  by  a  release  in 
writing;  and  this,  being  a  grant  by  a  cor- 
poration of  a  freehold  Interest  in  the  nat- 
ure of  an  easement,  and  being  made  by 
deed,  ciinnot  be  revoked  nor  extinguished 
nor  conveyed  In  any  other  way  than  by  a 
deed,  or  by  a  voluntary  abandonment  for 


such  a  length  of  time  as  wotild  raise  the 
presumption  of  a  grant.  (8)  The  grant 
of  an  easement  for  an  Indefinite  period 
amounts  in  law  to  the  grant  of  a  freehold 
interest,  and  a  dee<l  Is  necessary  for  creat- 
ing or  conferring  an  easement  If  the  inter- 
est is  freehold,  and  snob  interest  cannot  be 
conveyed  in  any  way  but  by  a  deed,  nor 
extinguished  in  any  way  but  by  non-user 
for  such  a  length  of  time  as  would  raise 
the  presumption  of  a  grant. 

5.  1^.  78/er,  for  appellants.    E.S.  Martta, 
for  appellee. 

Clark,  J.  There  la  no  just  ground  for 
the  exception  to  the  Issues.  It  is  settled 
by  repeated  decisions  of  this  court  that, 
while  the  issues  mustariseupon  the  plead- 
ings, the  trial  Judji^e  may,  in  bis  discretion, 
submit  either  one  or  many,  subject  only 
to  the  restriction  that  sufficient  facts  shall 
be  found  to  enable  the  court  to  proceed  to 
judgment,  and  that  neither  party  shall  be 
denied  the  opportunity  to  present  any 
view  of  the  law  arising  upon  the  evidence 
through  the  medium  of  pertinent  Instroc- 
tions.  McAdoo  v.  Railroad  Co.,  106  N.  C. 
14U,  11  S.  K.  Bep.  316;  Denmark  v.  Rail- 
road Co.,  107  N.  C.  187,  12  S.  E.  Rep.  54; 
Leach  v.  Linde.  108  N.  C.  547. 13  iS^  £.  Sep 
212.  The  issues  submitted  were  In  compu- 
ance  with  these  requirements,  especially 
after  the  admissions  made  by  the  defend- 
ant. The  fewer  the  Issues,  If  sufficient  to 
develop  the  case,  the  better,  as  a  jury  may 
be  confused  by  a  multiplicity  of  issues. 
The  two  prayers  for  instructions  were 
properly  not  given,  as  they  were  not  ap- 
plicable to  any  evidence  sent  up,  nor  to  any 
issne,  either  those  asked  by  plaintiffs  or 
those  submitted,  and  the  court  was  not 
called  upon  to  charge  as  to  abstract  prop- 
ositions of  law.  While  there  was  conflict- 
ing evidence  whether  the  remains  of  Bry- 
an L.  Koonce  were  removed  with  the  con- 
sent of  the  plaintiffs,  there  appears  no  evi- 
dence that  the  plaintISs  removed  them  in- 
voluntarily, or  inducea  by  threats  or  prom- 
ises. It  seems  from  the  evidence  that  the 
remains  were  removed  by  the  defendant, 
and  the  finding  of  ihe  jury,  construed  in 
connection  with  the  charge,  was  that 
such  removal,  and  the  Incident  damage 
to  the  vault,  were  with  the  consent  of  the 
plaintiffs;  for  the  court  told  the  Jury,  "If 
the  vault  or  remains  were  removed  with 
plaintiffs' consent,  to  answer  the  firat  is- 
sue, 'No;'"  but.  If  defendant  wrongfully 
removed  the  remains,  to  respond  "Tee"' 
to  such  Issue.  The  Jurj-  responded  to  the 
Issue  "No."  Whether  plaintiff  had  an 
trasement  or  a  mere  license,  (as  was  held 
in  Klncaid's  Appeal.  66  Pa.  St.  411,1  It  is 
subject  to  the  police  power  of  the  state, 
which  by  act  of  assembly  has  authorised 
the  ordinance  of  the  city  forbidding  In- 
terments at  that  spot.  This  is  inherent 
power  in  the  stat^  and  Is  very  generally 
exercised  with  the  growth  of  towns,  by 
forbidding  further  Interments  within  city 
limits  after  a  given  date;  otl>erwi8e  a 
burial-ground  which.  In  the  infancy  of  a 
town  may  be  outside  the  limits,  might 
continue  a  place  of  interment,  to  the  nui- 
sance of  the  city,  after  the  cemetery  has 
become  the  central  point  of  population, 
and  surrounded  on  all  sides  by  dwellings 
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and  places  of  business.  (Presbyterian 
Chorcb  V.  New  York,  6  Cow.  638;  Wood- 
lawn  Cemetery  v.  Everett,  118  Mass.  854; 
City  Council  v.  Baptist  Church,  4  Strob. 
306;  roates  v.  New  York,  7  Cow.  585; 
Cooley,  Const.  Law,  595;)  and  the  legis- 
lative discretion  even  extends  to  the 
power  to  aiitliorlise  the  removal  of  bodies 
already  Interred,  (Kincaid's  Appeal,  66 
Pa.  St.  411;  Richards  v.  Dutch  Church. 
32  Barb.  42:  Paee  v.  Symonds,  63  N.  H. 
17;  3  Lawson,  Bights,  Rem.  &  Pr.  § 
1343;  3  Amer.  &  Bng.  Enc.  Law,  53,  and 
numerous  cases  there  cited;)  though  usu- 
ally, as  in  this  case,  the  legislature  re- 
stricts the  authority  conferred  to  the  pro- 
hibition of  future  interments.  Besides, the 
conveyance  under  wbicfa  the  easement  Is 
claimed  only  grants  "the  right  to  inter  In 
said  vault  so  long  as  it  shall  be  used  for 
the  purpose  of  Interment."  By  virtue  of 
the  burning  of  the  cburch,  and  its  subse- 
quent removal  to  another  lot,  as  well  as 
by  the  city  ordinance  forbidding  inter- 
ments within  city  limits,  the  lot  in  ques- 
tion has  ceased  to  be  used  for  interments, 
and  tbe  easement  granted  has  ceased  cer- 
tainly as  to  future  Interments  by  Its  own 
terms.  There  is  no  question  arising,  there- 
fore, whether  an  easement  could  be  sur- 
rendered or  extinguished  otherwise  than 
by  deed.  The  gravamen,  however,  of 
plaintiffs*  action,  is  as  to  removal  of  the 
remains  of  the  plalutlSs'  ancestor  hereto- 
fore Interred.  As  to  that,  the  ]nry  has 
found  that  such  removal  was  with  plain- 
tiffs' consent.  They  bave,  therefore,  no 
ground  of  complaint  In  that  respect.  As 
to  the  first  error  assigned  as  ground  for  a 
new  trial,  "that  tbe  verdict  was  against 
the  weight  of  tbe  evidence,"  that  was  a 
matter  with  the}udge  below,  and  not  re- 
viewable. Wbitehnrst  v.  Fettlpher,  106 
N.  C.  40. 11  S.  E.  Rep.  369;  High  v.  Bailey, 
107  N.  C.  70, 12  S.  E.  Rep.  46;  Redmond  v. 
Stepp,  100  N.  C.  212,  6  8.  E.  Rep.  727;  Mc- 
Klnnon  V.  Morrison,  104  N.  C.  354, 10  S.  E. 
Rep.  513.    No  error. 

aO»  N.  C.  B66)  

IsLBT  T.  Boon  et  al. 

(Stmreme  Cowrt  qf  North  CaavUna.    Nov.  10, 
,  Vi91.) 

Lost  Reoords— Sbcomsabt  Etidknctb. 
Where  it  becomes  essential  on  the  trial  of 
a  caaie  to  produce  In  evidence  the  record  of  an- 
other proceeding,  and  theolerk  of  theooort,  after 
diligent  searoh,  is  nnable  to  find  certain  material 
parts  of  the  said  record,  secondary  evidence  is 
admissible  to  prove  .the  loss  or  oestnictiun  of 
such  pctrts,  as  also  their  contents. 

Appeal  from  superior  court,  Alamance 
county;  Edwin  T.  Boykin,  Jud$ie. 

This  was  an  action  by  Christian  Isley 
against  John  Boon  and  others  to  try  title 
to  land.  There  was  Judgment  for  defend- 
ants, and  plaintiff  appeals.    Reversed. 

Statement  by  the  Court.  On  the  trial 
It  became  material  for  the  plaintiff  to  pro- 
duce in  evidence  the  record  of  a-  special 
proceeding,  and  the  following  is  su  much 
of  the  case  stated  on  appeal  for  this  court 
in  respect  thereto  as  need  be  reported: 

"Theplaintin  then  introduced  tbe  let- 
ters of  administration  issued  to  B.  S. 
Parker  upon  the  estate  of  Samuel  Adams, 
deceased,  issued  by  tbe  clerk  of  tbe  snperl- 


or  court  of  Alamance  county,  under  hla 
olBcial  se^al  of  tbe  8th  day  of  November, 
1875.  Tbe  plaintiff  then  proposed  to  show 
a  sale  of  tbe  land  In  controversy,  by  E.  S. 
Parker,  administrator  of  Samuel  Adams, 
deceased,  on  the  3d  day  of  April,  1876,  (un- 
der special  proceeding  taken  by  him  in  tbe 
superior  court  of  Alamance  county, fur  the 
purpose  of  creating  assets  for  the  payment 
of  debts  of  his  intestate,)  to  John  Ireland, 
the  last  and  highest  bidder,  and  a  deed 
made  on  the  5tta  of  January,  1881,  to  the 
heirs  at  law  of  the  said  John  Ireland,  who 
had  theretofore  died  Intestate,  after  hav- 
ing paid  the  whole  of  the  purchase  money 
for  said  land  to  the  administrator,  Par- 
ker. To  establish  such  special  proceedinKS 
tbe  plalntlS  put  in  evidence  two  summons 
Issued  by  the  clerk  of  the  superior  court 
of  Alamance  county  under  his  official  seal, 
bearing  date  of  November  27, 1875, entitled 
'  E.  S.  Parker,  as  administrator  of  Samuel 
Adams,  against  John  Adams,  John  Boon 
and  wife,  Rohena,  Jacob  Hicks  and  wife. 
Piety,'  coramandlngthe  sheriff  to  summon 
the  defendants  to  appear  at  tbe  office  of 
the  clerk  of  the  superior  court  of  said  coun- 
ty witbin  twenty-one  days  after  the  serv- 
ice of  summons  on  them,  to  answer  tbe 
complaint  to  be  therein  filed,  one  of  which 
summons  was  directed  to  the  sheriff  of 
Alamance  county,  and  was  returned  by 
the  sheriff  of  said  county  as  served  upon 
John  Boon  and  wife,  Robena,  on  the  24th 
of  January,  1876.  The  other  was  directed 
to  the  sheriff  of  Forsyth  county,  and  was 
returned  by  tbe  sheriff  of  said  county  on 
the  24tb  of  January,  1870,  as  served  on  Ja-> 
cob  Hicks  and  wife.  Piety ;  also  the  peti- 
tion of  E.  S.  Parker,  administrator  of 
Samuel  Adams,  deceased,  against  John 
Adams,  John  Boon  and  wife,  Robena,  Ja- 
cob Hicks  and  wife.  Piety,  filed  in  said 
court,  praying  for  a  license  to  sell  the  real 
estate  described  in  the  petition,  the  same 
being  the  land  in  controversy  in  this  ac- 
tion, as  the  property  of  Samnel  Adoms, 
deceased,  to  create  assets  for  the  payment 
of  the  debts  of  his  intestate,  subject  to  the 
right  of  the  dower  of  the  widow  of  said 
deceased,  which  said  petition  was  verified 
before  the  clerk  of  said  court  on  the  20th 
day  of  January ,  1876.  Plaintiff  also  intro- 
duced an  order  directing  publication  to  be 
made  in  the  Alamance  Uleaner,  a  paper 
published   in   Alamance  county,  for  six 

"The  plaintiff  Introduced  A.  Tate,  and 
showed  by  him  that  be  was  the  clerk  of 
the  superior  court  of  Alamance  county 
from  1878  to  the  first  Monday  in  December, 
1890,  whotpstilled  that  the  two  summons, 
together  with  the  petition  of  E.  S.  Parker, 
administrator  of  Samuel  Adams,  deceased, 
and  the  order  of  publication,  which  were 
introduced  by  the  plaintiff,  were  (rec- 
ords) found  by  him  in  the  office  of  the  su- 
perior court  of  Alamance  conn  ty .  He  also 
proved  that  W.  A.  Albright  was  his  im- 
mediate predecessor  in  the  clerk's  office  of 
said  county,  and  that  he  well  knew  his 
liandwritinK,  and  that  the  signature  to 
the  two  summons,  and  also  to  the  verifl- 
catiun  to  the  petition  and  the  signature 
to  the  orderforpnbMcatlon,  were  his  hand- 
writing.  Witness  also  testified  that  the 
case  of  E.  S.  Parker,  administrator  of  8am- 
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uel  AdaiDfl,  deceased,  against  Jolin  Adams, 
Jobn  Boon  and  wIte.Robena,  Jacob  Uicks 
and  wife,  Piety,  appeared  In  the  summoos 
doclcet  of  said  superior  court;  and,  fur- 
ther, tbat  be  had  made  diligent  search  in 
his  office  for  ttie  order  of  sale,  the  report 
of  sale,  the  decree  confirming  the  sale  by 
E.  S.  Parker  as  administrator  to  John 
Ireland,  or  any  other  papers  or  records 
belonging  to  said  case  In  said  office,  but 
was  unable  to  find  such.  Witness  testiUcd 
tbat  he  found  no  other  entry  of  the  case 
upon  docket  orrecords  than  the  statement 
of  thecaseand  the  issuing  of  tbesummuns. 
He  stated  tbat  he  found  no  minutes,  or 
riiemorandum.or  order  upon  said  records. 
"The  plaintiff  then  introduced  E.S.  Par- 
ker, the  administrator  of  Samuel  Adams, 
deceased,  and,  after  exhibiting  a  written 
notice  to  the  defendants  tbat  the  plaintiff 
■would  offer  parol  evidence  of  the  existence 
of  the  records  and  orders  and  proceedings 
in  the  special  proceeding  for  tlie  sale  of 
the  land  of  the  said  Samuel  Adams,  de- 
ceased, and  the  loss  or  destruction  of  said 
records,  and  of  the  plaintiff's  purpose  to 
show  the  contents  thereof  by  parol,  pro- 
posed to  prove  by  him  the  issuing  of  the 
summons  hereinbefore  mentioned  and  the 
fact  of  the  filing  by  liiraHelf,  in  the  office  of 
the  clerk  of  the  superior  court,  of  the  pe- 
tition, hereinbefore  mentioned,  for  the  sale 
of  land  to  make  assets,  and  an  order  for 
publication,  aud  that  the  said  petition 
and  order  were  in  his  handwriting,  and 
signed  by  him  as  attorney  and  peti- 
tioner, and  were  the  original  papers  they 
purported  to  be.  Plaintiff  further  pro- 
posed to  prove  by  said  witness  the  exist- 
ence of  an  order  adjudging  that  publica- 
tion had  been  made  for  the  defendant 
John  Adams,  a  non-resident,  and  of  a  de- 
cree of  the  said  court  in  the  said  special 
proceeding  directing  him,  as  the  adminis- 
trator of  Samuel  Adams,  to  sell  the  land 
described  in  his  petition  at  public  auction 
ntthe  court-bouse  in  Graham, to  the  high- 
est bidder,  for  cash,  after  duly  advertising 
the  same,  and  tbat  the  proceeds  of  the 
sale  be  assets  in  his  hands  for  the  pay- 
ment of  debts;  it  being  adjudged  that 
there  was  no  personal  estate  of  said  in- 
testate with  which  to  pay  debts;  also 
that  he  made  said  sale.afterdue  advertise- 
ment, on  the  3d  day  of  April,  1876,  at  the 
court-bouse  In  Graham,  when  and  where 
John  Ireland  became  the  purchaser  at  the 
price  of  fGfl.60,  and  paid  the  purchase 
money  down,  and  that  lie  made  no  report 
of  said  sale  to  the  court ;  also  a  decree  of 
the  court  made,  confirming  said  report 
and  sale,  and  directing  the  said  adminis- 
trator to  make  title  in  fee  to  the  purchas- 
er; and  further  proposed  to  prove  by  said 
■witness  tbat,  the  said  John  Ireland  hav- 
ing died  soon  thereafter,  after  having  pnid 
for  said  land,  he  made  and  executed  a  title 
deed  to  the  heirs  at  law  of  tlie  said  John 
Ireland,  deceased,  being  the  grantors 
named  In  the  said  administrator's  deed, 
which  deed  was  made  on  the  5th  of  Janu- 
ary, 1881.  And  plaintiff  further  proposed 
to  prove  by  said  Parker  that  he  after- 
wards saw  on  several  occasions  said  spe- 
cial proceeding,  petition,  and  other  orders, 
order  of  sale,  report  of  sale,  and  decree 
confirming  said  sale,  etc.,  in  the  clerk's 


office  as  records  of  said  court,  and  knew 
tbat  all  of  said  orders  did  exist  and  were 
on  file  in  said  office,  and  tbat  diligent 
search  has  been  made  since  in  said  office 
for  them.  Upon  objection  by  the  detend- 
ants  tu  the  proposed  evidence  of  the  wit- 
ness E.  S.  Parker,  as  hereinbefore  set  forth, 
the  court  sustained  the  said  objection, 
and  refused  the  proposed  evidence,  tu 
which  ruling  of  the  court  the  plaintiff  ex- 
cepted. The  plaintiff  then  proposed  to 
Introduce  tu  evidence  the  deed  executed  by 
E.  S.  Parker,  administrator  of  Samuel 
Adams,  to  J.  R.  Ireland,  W.  F.  Ireland, 
Samuel  Ireland,  W.  S.  Catfey  and  wife, 
Caroline,  C.  Isley  and  wife,  Louisa,  for 
the  land  in  controversy,  bearing  date  5tb 
day  of  January,  1881,  which  deed  has  been 
duly  proven  and  registered,  and  insisted 
upon  the  title  derived  from  said  deed,  as 
well  as  recitals  contained  therein,  as  evi- 
dence of  the  existence  of  the  record  and 
other  proceedings  recited  la  said  deed  un- 
der the  law  and  the  maxim, '  omnia  pro- 
suaiuntur  rite  esse  acta..'  The  court,  up- 
on objection  of  the  defendants,  refused  to 
admit  the  evidence  offered,  and  the  plain- 
tiff excepted.  Upon  the  intimation  of  tbe 
court  tbe  plaintiff  submitted  to  a  nonsuit 
and  appealed. " 

L.  Af.iSScotf,  (or  appellant.  J.  A.  Long, 
W.  P.  Byaum,  Jr.,  and  Batobelor  &  Dev- 
ereuz,  for  appellees. 

MuBRiMON,  C.  J.  The  evidence  proposed 
and  rejected  on  the  trial  must  be  accepted 
for  the  present  purpose  as  true,  because  it 
was  material ;  and,  if  It  bad  been  submit- 
ted tu  tbe  jury,  they  might  have  believed 
and  so  treated  it.  The  facts  showed  that 
material  parts  of  the  record  of  the  special 
proceeding  referred  to  had  been  lost  or 
destroyed.  Tbe  clerk  of  the  court,  tbe 
proper  custodian  of  the  record,  made  dili- 
gent search  in  his  office  for  such  parts  of 
It  as  were  alleged  to  have  been  lost,  and 
be  w(ks  unable  to  find  them.  It  must  be 
taken  that  he  made  such  search  where, 
regularly,  they  ought  to  be,  and  generally 
tlirough  his  office,  where  he  mieht  hope  to 
And  them.  He  failed  to  find  them,  if  they 
ever  existed.  They  were  lost  or  destroyed. 
It  is  not  suggested  that  they  were  not, 
nor  did  tbe  court  found  its  opinion  upon 
such  supposition.  Then,  if  the  parts  of 
the  record  specified  were  lost  or  destroyed. 
It  was  clearly  competent  to  prove  on  the 
trial  by  secondary  evidence  such  loss  or 
destruction,  and  also  what  the  nature, 
meaning,  and  purport  of  such  lost  parts 
were.  It  has  been  so  expressly  decided. 
In  Mobiey  v.  Watts,  98  N.  C.  284,  3  S.  E. 
Rep.  677,  Justice  Davis  said :  "  If  the  rec- 
ord is  lost,  and  is  ancient,  its  existence 
and  contents  may  sometimes  be  presumed ; 
but,  -whether  it  he  ancient  or  recent,  after 
proof  of  the  loss  its  contents  may  be 
proved,  like  any  other  document,  by  sec- 
ondary evidence,  where  the  case  does  not 
from  its  nature  disclose  the  existence  of 
other  aud  better  evidence. "  This  case,  it 
seems  to  us,  plainly  comes  within  what  Is 
said  and  decided  in  tbe  case  Just  cited. 
Indeed,  it  is  well  settled  tbat  where  tbe 
record  Is  lost,  that  It  existed,  and  its  pur- 
pose and  contents,  may  be  proven,  on  tbe 
trial  of  any  action  where  It  becomes  ma- 
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terial,  by  secondary  evidence.  The  loss  or 
destruction  of  the  record  should,  however, 
be  niad«  to  appear  clearlj  betore  receiving 
Buch  secondary  evidence.  Stanly  ▼.  Mas- 
slnKill.  63N.  C.  558;  Yount  v.  Miller.  91  N. 
C.  331 ;  Hare  v.  Holloman,  94  N.  C.  14. 
There  is  error.  The  jadgment  ot  nonsuit 
most  be  set  aside,  and  the  case  disposed 
of  according  to  law.  To  that  end  let  this 
opinion  be  certitted  to  the  superior  court. 
It  is  so  ordered. 


(109  N.  C.  124) 

Bkown  et  nx.  v.  Brown. 

{Supreme  Cov/rt  of  North  CaroUna.    Nov.  10, 
1891.) 

LiLNDLORD'a  LlBK  OH  CHOPS— ADVANCMBSTS. 

CodeN.  C.  $1754,  proridesthat  crops  raised 
on  leased  land  shall,  unless  ottrernrise  agreed,  be 
deemed  vested  in  possession  ol  the  lessor  until 
the  rent  is  paid,  and  the  lessor  reimbursed  for 
all  "advancements"  in  making  and  saying  said 
crops.  Meld,  that  where  the  lessor  furnishes 
table  board  to  the  lessee  and  his  family,  in  order 
that  the  latter  may  malse  and  save  his  crops,  such 
•board  at  once  l>ecomes  an  advancement,  and  the 
lessor  is  not  required  to  prove  an  express  agree- 
ment showing  that  it  was  to  be  so  considereid  be- 
tween the  pf^es. 

Appeal  from  superior  court,  Duplin  coun- 
ty: Edwin  T.  Boykin,  Judge. 

This  was  an  action  by  D.  D.  Brown  and 
wife,  Adeline  E.  Brown,  against  J(>nas  H. 
Brown,  a  tenant  on  plaintiffs'  land,  to  re- 
cover for  advancements  in  making  and 
saving  crops.  Judgment  for  defendant. 
Plaintifls  appeal.    Reversed. 

W.  R.  Allen,  for  appellants.  B.  L.  Ste- 
vens and  H.  B.  Koraemiy,  for  appellee. 

Mkbrimon.  G.  J.  The  statute  (Code,  { 
1764)  prescribes  that  **  when  lands  shall  be 
rented  or  leased  by  agreement,  written  or 
oral,  for  agricultural  purposes,  or  shall  be 
cultivated  by  a  cropper,  unless  otherwise 
agreed  between  the  parties  to  the  lease  or 
agreement,  any  and  all  crops  raised  on 
said  lands  shall  be  deemed  and  held  to  be 
vested  in  possession  of  the  lessor  or  his 
assigns  at  all  times  until  the  rent  for  said 
lands  shall  be  paid,  and  until  all  the  stipu- 
lations contained  in  the  lease  or  agree- 
ment shall  be  performed,  or  damages  in 
lieu  thereof  shall  be  paid  to  the  lessor  or  his 
assigns,  and  until  said  party  or  his  as- 
signs shall  be  paid  for  all  advancements 
made  and  expenses  incurred  in  making 
and  saving  said  crops."  The  agreement 
for  the  purposes  thus  prescribed  having 
been  made,  this  statutory  provision  at 
once  gives  and  secures  the  lien  upon  the 
crops  in  favor  of  the  landlord  without 
any  stipulation  for  that  purpose  between 
the  parties.  The  lieu  is  a  legal  incident  to 
the  agreement,  and  it  attaches  not  only  to 
secure  the  rents,  but  as  well  to  sectire  "all 
advancements  made  and  expenses  incurred 
in  making  and  saving  said  crops. "  The 
Intention  of  the  parties  to  create  the  lien 
Is  implied  by  the  agreement,  unless  other- 
wise agreed  between  them.  A  leading  pur- 
pose of  the  statute  Is  to  secure  the  land- 
lord as  to  the  rents  and  advancements 
made  by  him  in  making  and  saving  the 
crops.  To  that  end  the  lien  is  given,  and 
It  is  expressly  provided  that  it  "shall  be 
preferred  to  all  other  liens. "    An  advance- 


ment, in  the  sense  of  the  statute,  is  any- 
thing of  value  pertinent  for  the  purpose 
to  be  used  directly  or  indirectly  in  making 
and  saving  the  crops,  supplied  in  good 
faith  to  the  lessee  by  the  landlord.  Many 
things  are  in  their  nature  and  aduptatiun 
per  ae  pertinent  for  such  purpose,  and 
presumptively  constitute  advancenieiUR 
whenever  so  supplied.  Thus,  subsistence 
for  the  tenant  and  his  employes  and  work 
animals,  appropriate  farming  impleuients, 
and  the  like,  are  advancements  when  so 
supplied.  These  and  other  like  things  are 
directly  appropriate  for  such  purpose, 
and  when  supplied  to  that  end  make  ad- 
vancements. They  are  presumed  to  be 
such.  There  are  other  things  not  directly 
BO  appropriate,  such  as  shoes,  tobacco, 
dry  goods,  groceries,  and  the  like,  which 
the  landlord  may  supply  to  the  lessee  to 
pay  his  laborers.  When  such  supplies  are 
made,  whether  they  make  udvaacemeuts 
or  not  depends  on  whether  they  were  sup- 
plied for  the  purpose  specified.  It  must 
appear  afflrraatively  thnt  they  were. 
That  the  lessee  diverts  such  things  from 
the  purpose  contemplated  cannot  change 
their  nature  and  the  purpose  of  them. 
Womble  v.  Leach,  83  N.C.  84;  Ledbetter  v. 
Quick,  90  N.  C.  276.  If  here  the  plaintlH 
had  supplied  the  defendant  as  his  tenant 
with  meal,  meat,  sngar,  and  coffee  in  rea- 
sonable quantities,  or  appropriate  farm- 
ing tools,  to  make  and  save  his  crop,  such 
things,  in  the  nature  of  the  matter,  would 
have  been    directly  appropriate  for   the 

gurpose,  and  the  presumption  would  have 
een  that  they  were  advancements.  That 
the  plaintiff  supplied  subsistence  from  bis 
own  table  to  the  defendant  for  such  pnr- 
pose  could  make  no  substantial  or  legal 
difference,  because  he  supplied  that  which 
was  in  its  nature,  and  that  of  the  whole 
matter,  essential  to  make  and  save  the 
crops;  and  the  relations  of  the  parties 
raised  the  presamptlou  that  such  supplies 
were  advancements.  The  plaintiff,  as  he 
alleges,  supplied  the  defendant,  in  his  own 
house,  with  snbsistence,  to  the  end  he 
might  make  his  crops.  That  the  defend- 
ant's wife  shared  In  the  subsistence  so 
supplied  cannot  alter  the  case.  It  was  his 
duty  to  feed  and  care  tor  her.  To  feed  his 
famil.v  proper  was  a  burden  Incident  to 
making  and  saving  the  crops.  The  court 
should  therefore  have  instructed  the  jury 
substantially,  in  submittiug  the  view  of 
the  case  Insisted  upon  by  the  plaintiff, 
that.  It  the  latter  supplied  the  defendant 
with  board,  to  the  end  he  might  make 
and  save  his  crops,  then  he  was  entitled 
TO  recover  the  reasonable  value  of  the 
board,  and  the  same  would  (nothing  to 
the  contrary  appearing)  constitute  an  ad- 
vancement, and  therefore  a  Hen  upon  the 
crops.  The  plaintiff  was  not  required,  as 
the  court  said  he  was,  to  prove  an  express 
contract  that  the  board  of  defendant  and 
his  wifeshould  bean  advancement,  because, 
if  the  plain  tiff  leased  thelands  to  the  defend- 
ant, (and  that  he  did  was  not  controvert- 
ed,) and  supplied  him  with  board,  to  the 
end  he  might  make  and  save  his  crops  at 
once,such  supplies, perforce  of  the  statute, 
became  advancements,  in  the  absence  ot 
agreement  to  the  contrary,  and  a  lien  up- 
on the  crops.    There  is,  therefore,  error. 
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and  the  plain titr  U  entitled  to  a  new  trial. 
To  that  end  let  this  opinion  be  certified  to 
the  saperior  court.    It  is  so  ordered. 


aO»  N.  C.  G68) 

FOLB  et  al.  v.  Ph<enix  I.vs.  Co. 

(Stipreme  Court  (tf  North  Caroltna.    Kot.  12, 
1891.) 

AonoN  ON  PoLioT— Other  Iksu&incb— Breach 
o»  Conditions. 
A  policy  of  fire  insurance  provided  that 
in  the  event  of  other  insurance  without  the  con- 
sent of  defendant  the  policy  should  be  void.  In 
an  action  thereon  defendant's  agent  testified  that 
he  had  written  a  second  policy  for  plaintiff,  in 
another  company,  on  tho  same  property;  had 
tendered  the  poll<^,  and  demanded  the  premium, 
which  they  {nromised  to  pay,  but  that  they  had 
failed  to  do  so,  and  the  policy  was  not  delivered. 
It  did  not  appear  that  they  had  requested  him  to 
write  such  second  policy.  Defendant  offered  to 
Show  that  it  was  customary  to  write  policies  and 
hold  them  until  the  premiums  were  paid;  that 
the  second  policy  was  regularly  issued,  and  that 
after  the  fire  plaintiffs  had  demanded  the  policy. 
Held  not  sufficient  to  show  a  contract  for  such 
second  policy  of  insurance. 

Appeal  from  8up<>rior  court, Cnmberland 
county;  R.  F.  Armfirld,  Judge. 

Action  by  M.  Fulb  and  Louis  Foib 
againBt  the  Phoenix  Insurance  Company 
on  a  policy  of  tire  insurance.  Verdict  and 
Judgment  for  plaintiffs.  Defendant  ap- 
peals.   Aflarnied. 

Htatumbnt  by  the  Coubt.  The  plain- 
tiffs brought  this  action  to  recover  the 
sum  of  f  1,500,  which  the  defendant,  by  Its 
policy  of  InsDrance,  agreed  and  promised 
to  pay  them  In  case  of  the  loss  of  their 
goods  therein  specified  by  fire,  In  the  con- 
tingency and  as  therein  provided  and  atip* 
ulated.  The  policy  contained,  among  oth- 
ers, a  clause  in  these  words:  "Or  If  the 
assured  shall  have  or  shall  hereafter  make 
any  other  insurance  (whether  void  or  not) 
on  the  property  herein  specified,  or  any  part 
thereof,  without  the  consent  of  the  com- 
pany written  hereon,  then  and  in  every  such 
case  this  policy  is  void."  Tn  the  answer 
the  defendant  alleged  as  a  defense,  among 
other  things,  "  that  after  the  issaing  of  the 
policy  of  insurance  set  out  lu  the  com- 
plaint  the  plaintiffs  made  other  Insurance 
on  the  property  specified,  without  the  con- 
sent of  the  defendant  written  upon  the 
said  policy,  and  In  violation  of  its  express 
terms,  and  thereby  rendered  said  policy 
void."  On  the  trial  the  defendant  intro- 
duced a  witness,  who  testified  in  Its  behalf 
as  follows:  "lam  an  Insurance  agent.  As 
such,  I  wrote  a  policy  for  plaintiffs  on  the 
goods  destroyeii  and  the  subject  of  this 
suitin  the  Continental  Fire  Insurance  Com- 
pany, dated  November  8,1889."  Witness 
further  testified  that  he  tendered  this  policy 
to  the  plaintiffs  both  before  and  after  the 
fire  which  consumed  the  goods,  and  de- 
manded the  payment  of  the  first  premium 
specified  in  said  policy;  that  the  plaintiffs 
promised  to  pay,  but  did  not  do  so,  and 
witness  never  delivered  this  policy  to  plain- 
tiffs, and  that,  after  these  tenders,  witness 
received  a  telegram  from  his  company  in- 
structing him  not  to  deliver  this  policy  to 
plaintiffs.  Defendant  then  offered  to  prove 
by  that  witness  that  the  books  of  bis 
company,  which  he  had  with  him  In 
eourt,  showed  that  this  policy  had  been 


regularly  Issued,  and  a  record  mads  on 
said  book.  Upon  objection  by  the  plain- 
tiffs'  counsel,  this  evidence  was  excluded 
by  the  court,  and  the  defendant  excepted. 
Defendant  then  offered  tu  prove  that  It 
was  the  custom  of  insurance  companhw  to 
write  policies  and  hold  them  for  the  con- 
venience of  the  assured  until  the  premiums 
were  paid.  On  ol)jectlon  of  plaintiffs* 
counsel  this  was  excluded,  and  defendant 
excepted.  Defendant  then  offered  to  prove 
that  after  the  fire  which  destroyed  the 
goods  the  plaiutlfls  demanded  of  this  com- 
pany (the  Continental)  the  amount  of  this 
last  policy,  to  cover  the  loss.  Upc  n  objec- 
tion by  plaintiffs'  counsel,  the  testimony 
was  excluded  by  the  court,  and  the  defend- 
ant excepted.  This  was  all  the  evidence 
in  the  case  tending  to  show  that  plaintiffs 
had  taken  out  other  insurance  on  the 
property  In  violation  of  the  terms  of  the 
policy  sued  on.  His  honor  submitted  to 
the  Jury  the  first  issue  upon  the  evidence 
as  to  the  value  of  the  goods,  with  Instruc- 
tions to  which  there  were  no  exceptions.^ 
As  to  the  second  Issue,  "Did  the  plaintiffs, 
after  issuance  of  the  policy  sued  on,  takd 
out  other  insurance  on  said  stock  u(  goods 
without  the  consent  of  the  defendant  in- 
dorsed on  the  said  policy?"  bis  honor  In- 
structed the  jury  that  there  was  not  suffi- 
cient evidence  to  justify  them  In  finding 
this  issue  In  favor  of  the  defendant,  and 
directed  them  to  answer  this  issue  "No," 
which  they  did.  Defendant  excepted. 
There  was  a  verdict  tor  plaintiffs  on  the 
first  issue.  The  court  gave  judgment  fur 
plaintiffs,  and  the  defendant  appealed  to 
the  supreme  court. 

Joba  W.  Hinsdale,  for  appellant.  Tboa. 
H.  SattoD,  for  appellees. 

Mbrrihon,  C.  J.  It  seems  to  us  very 
clear  that  there  was  no  sufBclent  evidence 
produced  on  the  trial  to  go  to  the  jury  to 
prove  that  the  plaintiffs  did  "make  any 
other  Insurance,  whether  valid  or  not,  on 
the  property  "  specified  in  the  policy  sued 
upon,  subsequent  to  the  date  of  Its  execu- 
tion. Accepting  the  evidence  produced  as 
true.  It  does  not  appear  from  it,  uuleea  by 
mere  vague  Inference,  that  the  plalntiffa, 
before  the  loss  by  fire,  requested  the  de- 
fendant's agent  to  supply  them  with  such 
subsequent  insurance;  nor  does  it  appear 
that  it  was  agreed  between  the  parties 
that  the  defendant  should  do  so.  At  most 
it  appears  only  that  the  plaintiffs  thought 
of  getting  additional  insurance,  and  that 
the  defendant's  agent  was  zealously  try- 
ing to  induce  them  to  do  so.  It  does  not, 
however,  appear  affirmatively  that  tbey 
did  not  receive  the  policy  tendered  them, 
and  that  they  did  not  pay  the  premium 
demanded.  If  such  arrangement  bad  been 
feasible,  the  agent  of  the  defendant  did 
not  agree  that  the  policy  tendered  by  him 
should  become  the  property  of  the  plain- 
tiffs, and  he  would  hold  it  for  them  until 
they  should  pay  the  premium.  It  does 
not  appear  that  there  was  any  purpose  of 
the  parties  to  observe  a  very  unbasinees- 
like  and  unreasonable  "custom  of  insup. 
ance  companies  to  write  policies  and  hold 
them  for  the  convenience  of  the  Insured 
until  the  premiums  were  paid. "  The  mere 
fact  that  defendant's  "books  "showed  that 
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this  policy  had  been  rpgnlarly  IsHued,  and 
a  record  made  iu  said  book,"  was  not  evi- 
dence to  prove  a  contract  of  insurance; 
nor  was  the  mere  fact  that  tbe  plaintilTB 
demanded  of  the  company  tbe  payment 
ol  tbe  Buppoaed  additional  insorance  evi- 
dence of  sach  contract.  The  evidence  went 
to  provn  that  the  contract  of  inau ranee 
contemplated  (talked  abont,— thought  of) 
was  to  be  made  In  the  ordinary  way  by 
executing  a  proper  policy.  There  was  not 
the  Bllghteiit  evidence  of  a  purpose  to 
make  a  merely  verbal  contract.  The  al- 
leged contract,  behind  which  the  defend- 
ant Hceks  to  find  shelter,  was  never  con- 
summated; nor  was  what  was  said  as  to 
it  in  any  sense  binding  upon  any  party; 
nor  did  it  come  within  the  meaning  or 
purpose  of  the  clause  of  the  policy  sued 
upon,  and  relied  on  as  a  defense  by  the  de- 
fendant.   Judgment  affirmed. 

oat  N.  C.  671)  

McPhail  et  al.  v.  Johnson. 

(Supreme  Court  qf  NorOi  CcmM»\a.    Kov.  IS, 

1891.) 

BpLiTnita  Caubb  of  AcTnoir. 
Where  plaintiffs'  contraot  provided  for 
furnishing  defendant  with  certain  lamber,  and 
on  a  performance  of  their  contract  the  amount 
due  them  exceeded  the  jurisdiction  of  a  ]astioe 
of  the  peace,  they  oould  not  split  tbe  amount  so 
as  to  tmng  turee  actions  within  such  Jnrisdiotlon, 
tbongh  the  lumber  bad  been  delivered  by  install- 
ments. 

Appeal  from  superior  court,  Cumberland 
county;  B.  F.  Abmfieli),  Judge. 

Action  by  McPhall  Bros,  against  James 
H.  Johnson  on  a  contract  for  lumber  fur- 
nished. Judgment  for  defendant  on  non- 
suit.   Plaintiffs  appeal.    Affirmed. 

Statement  by  thb  Cocbt.  This  was 
one  of  three  civil  actions  commenced  and 
tried  at  the  same  time  in  the  court  ol  a 
Justice  of  the  peace  of  Cumberland  county, 
in  all  of  which  plaintiffs  recovered  Judg- 
ment, and  the  defendant  appealed  to  the 
Buperiorcourt ;  and  this  action cameon for 
trial  by  a  Jury,  before  Judge  Armfibld, 
at  May  term.  1891,  of  Cumberland  Buperior 
court.  The  said  actions  were  founded  up- 
on a  written  contract  between  the  defend- 
ant and  the  firm  of  H.  Wade  &  Co..  the 
latter  firm  having  assigned  their  interest 
In  sold  contract  to  plaintiffs.  Plaintiffs 
alleged  that  the  whole  of  said  contract 
bad  been  performed  before  tbe  bringing 
of  tbe  said  three  actions  in  the  juHtice's 
court,  and  tiiat  there  was  then  d  ue  to  plain- 
tiffs on  said  contract,  or  for  work  done 
thereunder,  a  sum  largely  iu  excess  of 
9200;  bat  as  tbe  contract  had  been  per- 
formed by  several  deliveries  of  lumber  at 
different  times,  which  several  deliveries 
were,  respectively,  under  |200,  that  they 
bad  a  right  to  split  up  their  account,  and 
bring  tbeir  several  actions  'or  sums,  re- 
Bpectively.  less  than  f  20U,  tbouirh  aggre- 
gating more  than  $200,  in  the  court  of  a 
fnstice  of  the  peace.  The  following  is  a 
copy  of  tbeuartof  tbe  contract  material 
bere:  "(4)  Tbe  Bald  James  H.  Johnson  Is 
to  receive  the  entire  output  of  said  mill, 
and  pay  the  nald  H.  Wade  &  Co.  the  sum 
of  two  dollars  and  fifty  cents  per  thou- 
sand feet  for  any  and  all  lumber  so  sawed 
KB  it  Is  tak«n  from  tbe.saw  and  sawed  ac- 


cording to  bills  furnished,  in  a  workman- 
like manner. "  "  His  honor  intimated  that, 
as  the  whole  nmount  claimed  by  plaintiffs 
was  due  when  these  three  actions  were 
commenced,  tbe  plaintiffs  could  not  split 
up  their  cnuse  of  action  as  they  bad 
attempted  to  do,  so  as  to  give  Jurisdic- 
tion to  the  justice.  In  deference  to  this 
opinion  of  bis  honor,  plaintiffs  took  a 
nonsuit,  and  appealed  to  tbo  supreme 
court. " 

Tbos.  H.  Sutton  and  John  Q.  Sbaw,  for 
appellants.    Oeo.  M.  Roae,  for  appellee. 

Mkbrimon,  C.  J.  The  alleged  indebted- 
ness of  the  defendant  to  the  plaintiffs  ac- 
crued from  time  to  time,  ami  at  divers 
times,  under  and  by  virtue  ol  a  single  con- 
tract, whereby  H.  Wade  &  Co.  agreed  to 
supply  tbe  defendant  with  "the  entire  out- 
put" of  a  lumber-mill,  and  they  complete- 
ly performed  their  part  of  such  contract. 
The  sum  of  money  demanded  by  the  plain- 
tiffs was  much  more  than  f  200,  and,  to 
facilitate  the  collection  of  their  debt,  they 
subdivided  their  claim,  so  as  to  bring 
each  part  of  it  within  the  Jurisdiction  of 
a  Justice  of  the  peace.  They  contend  that 
they  had  the  right  to  do  so.  because  they 
supplied  the  lamber  from  tbe  mill  at  divers 
times  and  on  various  accounts.  This  con- 
tention is  not  well  founaed.  The  Indebt- 
edness, having  accrued,  was  single, — a 
whole,  one  debt, — arising  out  of  a  single 
contract,  that  possessed  a  single  purpose. 
— the  supply  ol  lumber.  This  case  clearly 
comes  within  what  is  said  and  decided  in 
Jarrett  v.8elf,  90  N.  C.  478;  Moore  v.Now- 
ell,  94  N.  C.  26S;  Eearns  v.  Heltman,  104 
N.C.  332. 10  8.B.  Rep.  467.  If,  however, tbe 
delivery  under  the  coutractas  made  by  dis- 
tinct installments,  an  action  would  lie 
for  tbe  amount  due  tor  the  same  at  once. 
But  when  more  than  one  such  Install- 
ment has  been  delivered,  but  one  action 
lies  for  the  whole  amount  due  on  account 
of  tbe  same.    Judgment  affirmed. 

(10»  N.  C.  674) 
FiSBRR  V.  BULLAKD. 

(Supreme  Cmvrt  <tf  North  CaroUna.   Utov.  IS, 
1891.) 

JCSTIOB  or  TUB  PBi.OB— JUBISDIOnON— Pbhaltuul 

Under  Ckxle  N.  C.  |  871,  forbidding  a  Jos- 
tioe  of  tbe  peace  to  issue  prooess  to  any  county 
other  than  his  own  where  there  is  only  one  de- 
fendant, and  section  191,  (applicable  to  proceed- 
ings in  siiperior  courts,)  providing  that  an  aotion 
for  the  recovery  of  a  penalty  must  be  brought 
in  the  county  where  the  cause  arose,  a  justice  has 
jurisdiction  of  an  aotion  against  a  resident  of  his 
county  for  a  penalty  incurred  In  another  county, 
in  the  al»ence  of  any  provision  extending  ue 
provision  of  section  191  to  justices'  courts. 

Appeal  from  superior  court,  Cumberland 
county ;  R.  F.  Armfibld,  Judge. 

Action  by  John  Fisher  against  Henry 
Bullard  to  recover  the  statutory  penalty 
for  setting  Are  to  woods.  From  an  order 
dismissing  the  action  on  the  ground  that 
the  Justice  of  the  peace  before  whom  it 
was  brought,  and  who  rendered  Judgment 
against  defendant,  had  no  Jurisdiction, 
plaintiff  appeals.    Reversed. 

F.  B,  Cooper,  for  appellant. 

Clark,  J.  This  was  a  civil  action,  be- 
gun before  a  Justice  of  tbe  pf  ace  in  Cam- 
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berland  coanty  against  a  defendant  resid- 
ing Id  said  county,  to  recover  the  penalty 
of  $50,  Incurred  under  Code,  §§  62,  63, 
by  any  one  Betting  fire  to  any  woods  not 
hiB  own  property.  The  woods  bnmed 
lay  wholly  In  Sampson.  The  defendant 
moved  to  dismiss  for  want  of  jurisdiction, 
which  was  refused,  and  judgment  given 
against  bim.  On  appeal  to  the  superior 
conrt,  tlie  motion  was  renewed  In  that 
court  on  the  same  ground,  and  allowed. 
The  Code,  §  871,  forbids  a  justice  to  issue 
process  to  any  county  other  than  his  own 
unless  there  is  more  than  one  bona  Sde 
defendant,  and  one  of  them  shall  reside  in 
another  county.  That  not  being  the  case 
here,  a  justice  of  the  peace  in  Sampson 
could  not  reach  the  defendant,  so  that  the 
case  might  be  tried  there,  unless  be  hap- 
pened to  be  caught  In  Sampson.  The  pro- 
vision for  Indorsing  warrants  issued  in 
another  county  (Code,  §  1186)  is  restricted 
to  criminal  cases.  The  justice  of  the 
peace  in  Cumberland,  having  jurisdiction 
of  the  person  of  the  defendant,  by  service 
of  process  upon  him,  and  of  the  subject- 
matter,— a  penalty  of  fifty  dollars,— was 
the  proper  oflBcer  before  whom  to  bring 
the  action,  unless  there  Is  some  statute 
forbidding  It.  It  Is  claimed  ^hat  this  Is 
done  by  Code,  S  191,  which  provides  that 
an  action  for  the  recovery  of  a  penalty 
must  be  brought  In  the  county  where  the 
cause  of  action  arose.  But  it  must  be 
noted  tnat  section  lOt  la  In  the  Code, 
chapter  10,  (commonly  Icnown  as  the 
"Code  of  Civil  Procedure,")  which  Is  ap- 
plicable to  proceedings  In  the  superior 
courts.  Section  871,  supra,  is  in  chapter 
22  of  the  Code,  which  relates  to  justices' 
courts.  By  section  840,  rule  15,  the  Code 
of  Civil  Procedure,  respecting  forms  ol  ac- 
tion, parties  to  actions,  times  of  commenc- 
ing actions,  and  service  of  process,  is 
made  applicable  to  justices'  courts.  By 
sections  849,  853,  and  889,  the  provisions 
of  Code  Civil  Proc.  as  to  arrests  and  ball, 
attachments,  and  claim  and  delivery, 
were  made  applicable  to  such  proceedings 
in  the  justice's  conrt,  but  we  do  not  find 
any  statute  malclng  the  provisions  of 
Code  Civil  Proc.  as  to  place  of  trial,  (in 
which  is  the  above  section  191,)  applicable 
to  trials  before  a  justice.  The  justice  of 
the  peace  iu  Cumberland  county  therefore 
had  jurisdiction,  and  in  granting  the  mo- 
tion to  dismiss  there  was  error. 


aw  N.  C.  266)  ^~~~" 

Betillb  v.  Cox. 

(Supreme  Court  of  North  Carolina.    Nov.  10, 
1891.) 

FBOCBBDINOfl  iirrBB  REMiLHS  —  AMHHSMBNT  OV 
I^BADINQS — ^ADDITIONAJO  RbTUBN  Or  JUSTIOB  Or 
THB   PBXOB  —  LlABILITT  OV  HaBBIBD  WOIUX'S 

ESTATB. 

1.  After  remand  tor  a  new  trial,  the  refusal 
to  allow  further  pleadiuKB  Is  within  the  disoretlon 
of  the  trial  court,  and  not  reviewable,  unless 
tbe  refusal  is  based  on  want  of  power. 

3.  On  appeal  from  a  justice  of  the  peace,  an 
additional  return  will  not  be  reoognized,  unless 
filed  by  consent  of  parties,  or  made  pursuant  to 
arecordart. 

8.  Tbe  coverture  of  plaintiff,  which  does  not 
appear  In  tbe  complaint,  oannot  be  raised  on  a 
plea  of  the  general  issue. 

4.  Where  a/enM  §ole  employed  plaiutlft,  and 


after  her  marriage  died,  plalntlit  has  an  action 
against  her  estate  before  a  Jostloe  of  the  peace 
for  services  rendered  before  the  marriage. 

Appeal   from  superior    conrt,  Guilford 
county;  Boyein,  Judge. 

Action  by  Mary  E.  Beville  againat  H.  S. 
Cox,  administrator  of  tbe  estate  of  Joan- 
na Cox,  deceased,  to  recover  compensa- 
tion for  services  by  plaiutitt  to  the  intes- 
tate of  defendant,  first  tried  on  appeal 
fromjuBtlce's  court,  beforeMAcRAs,  J.,  at 
August  term,  1890,  npon  the  Issue,  "Is  tbe 
defendant  indebted  to  the  plaintiff  as  al- 
leged, and.  It  so,  how  much?"  and  from 
the  judgment  at  that  term  there  was  an 
appeal  tothe  supreme  court,  and  new  trial 
granted.  12  S.  E.  Rep.  52.  And  after- 
wards, at  the  May  term.  1891,  of  tbe  supe- 
rior court '  of  Oullford,  the  case  came  on 
again  to  be  tried  before  Boyein,  J.,  upon 
the  same  issue  aforesaid.  Upon  the  caU  of 
the  cause,  and  after  the  jury  was  impan- 
eled, the  plaintiff  tendered  the  same  issae 
on  which  tbe  case  had  been  tried  before 
MaoRae,  J.,  and  tben  and  thereupon  tbs 
defendant  tendered  the  following  addi- 
tional issues,  to-wit:  Is  tbe  plaintiff  a 
married  woman  ?  Did  plaiatilf's  cause  of 
action,  if  any  she  baa,  accrue  within  three 
years  before  the  beginning  of  this  action? 
Is  the  action  barred  by  tbe  statute  of  llm 
itations?  To  the  submission  of  these  is- 
sues tendered  by  defendant  the  plaintiff 
objected,  on  the  ground  that  defendant 
bad  offered  to  plead  the  same  matters  be- 
fore MacBab,  J.,  wbo  declined  them,  to 
which  refusal  of  tbe  judge  no  exceptloa 
was  taken  by  defendant:  and  on  the  far- 
ther ground  that  tbe  paper  writing  filed  in 
the  papers,  and  marlted  by  tbe  cleric  as 
filed  tbe  19tb  of  November,  1890,  and  called 
a  supplemental  return  of  the  justice  of  the 
peace,  bad  been  procured  from  the  jastice 
without  an  order  of  the  superior  conrt 
therefor,  and  put  into  the  papers  without 
notice  to  plaintiff,  and  therefore  did  not 
constitute  a  part  of  the  record.  On  this 
objection,  on  inquiry  of  the  judge  as  to 
whether  these  matters  embraced  by  said 
issues  had  been  dlscnssed  before  MacRab, 
J.,  and  ruled  npon  by  bIm,  tbe  defendant 
admitted  they  ba/d  been;  and  thereupon 
BoYKiN,  J.,  rejected  the  said  issues,  and 
ordered  tbe  trial  to  proceed  upon  tbe  Issne 
tendered  by  the  plaintiff,  which  was  the 
same  on  which  the  trial  was  had  before 
MacRag,  J.  To  this  refusal  of  defendant's 
Issues  by  thejudg^e  the  defendant  excepted. 
In  tbe  statement  of  plaintiff's  case,  plain- 
tiff announced  to  the  court  that  plaintiff 
claimed  to  recover  in  this  action  in  con- 
formity with  the  decision  of  tbe  supreme 
court  In  the  case,  supra,  only  for  her  serv- 
ices to  Intestate  of  defendant,  under  con- 
tract with  her,  from  February,  1885.  to 
August,  1886,  at  which  last  date  she  had 
Intermarried  with  the  defendant,  H.  S. 
Cox.  In  support  of  tbe  issue  on  plaintiff's 
part,  she  Introduced  testimony  tending  to 
show  that  she  lived  with  tbe  defends Dt's 
intestate,  her  aunt,  from  February,  1885^ 
to  August,  1886,  at  which  last  date  she 
married  H.  S.  Cnx,  under  a  contract  with 
said  intestate  to  pay  her  for  her  servioea, 
sucb  as  coolcing,  washing,  etc..  and  also 
tending  to  show  that  ber  serrtcee  were 
reasonably  wnrthone  dollar  per  week,  and 
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that  during  all  the  time  the  intestate  of 
defendant  was  a  feme  sole.  To  oapport 
the  contention  or  defendant  under  the  le- 
Bue  submitted,  there  was  testimony  tend- 
ing to  show  that  plaintiff  wuh  living  with 
thelntestate  of  thedefendant  as  a  member 
of  her  family,  wlthoot  any  contract  for  or 
expectation  of  pay;  and  defendant  pro- 
posed to  asic  of  the  plaintiff  whether  she 
was  or  wasnot,  at  the  date  of  her  alleged 
contract  and  daring  her  services  to  defend- 
ant's intestate;  the  wife  of  a  man  byname 
of  Smith,  which  was  objected  to  as  not 
pertinent  to  and  embraced  in  the  iHSue  sub- 
mitted to  the  Jnry.  which  was  ruled  as  ir- 
relevant by  the  court,  and  excluded  by  the 
court.  Defendant  excepted.  The  defend- 
ant moved  to  dismiss  the  action  for  want 
of  jurisdiction  injustice's  court,  which  the 
court  refused  to  do.  The  court  instruct- 
ed the  jury  that,  if  the  testimony  satisfied 
them  that  plaintiff  rendered  theservices  as 
alleged  under  a  contract  to  be  paid  for  the 
same,  she  was  entitled  to  recover  such 
amount  as  from  the  testimony  they  should 
find  such  services  were  reasonably  worth 
from  February,  1885,  to  August,  1886,  the 
date  of  intestate's  marriage  with  the  de- 
fendant, Cox, and  that  she  could  not  recover 
for  services  rendered  since  said  marriage. 
There  was  verdict  for  plaintiff  for  serv- 
ices up  to  August,  ISSfS.  Plaintiff  moved 
for  judgment,  and  defendant  moved  for 
new  triaJ,  for  errors,  to-wit,  the  refusal  of 
the  court  to  submit  the  issues  tendered  by 
defendant,  and  exclusion  of  testimony  as 
excejited  to,  and  so  much  of  the  charge  to 
The  jury  as  Instructed  them  that  plaintiff 
could  recover.  The  court  declined  to  give 
a  new  trial,  and  signed  judgmentfor  plain- 
tiff.   Defendant  appealed.    Affirmed. 

J.  T.   MorehPHd,   for   appellant.     J.  E. 
Boyd  and  Dlllard  &  KIur,  for  appellee. 

Clare,  J.  When  this  case  went  back  for 
a  new  trial,  it  was  competent  to  admit 
additional  evidence,  or  further  pleadings 
and  issues.  Ashby  v.  Page,  108  N.  C.  6,  13 
S.  E.  Rep.  90.  A  new  trial  is  on  the  whole 
merits,  (unless  it  Is  restricted  to  certain 
issues.)  and  the  court  below  can  proceed 
as  if  no  former  trial  had  taken  place.  Mc- 
Millan V.  Baker,  92  N.  C.  110;  Jones  ▼. 
Swepson,  94  N.  C.  700.  Whether,  however, 
the  court  would  permit  the  additional 
pleas  asked  by  defendant,  was  in  its  dis- 
cretion, and  not  reviewable,  (Hinton  v. 
Denns,  75  N.  C.  18;  Johnson  v.  Rowland, 
80  N.  C.  !,)  unless  the  court  put  the  refusal 
upon  a  want  of  power,  which  was  not 
done.  The  inquiry  by  the  court  as  to  the 
action  of  the  preceding  judge  seems  to 
have  been  to  aid  himself  in  the  exercise  of 
bis  discretion.  At  least,  we  are  not  to 
presume  error  when  it  is  not  affirmatively 
stated  that  the  refusal  was  on  the  ground 
of  a  want  of  power.  Resides,  the  addi- 
tional issues  asked  and  refused  did  not 
arise  upon  the  pleadings  or  the  magis- 
trate's retnm.  We  know  of  no  practice 
which  would  require  thejudge  to  recognize 
the  additional  returns  voluntarily  sent  up 
aince  the  former  trial  by  the  justice  of  the 
T.13s.£.no.8S— 51 


peace.  Why  the  Justice  did  not  amend 
his  return  earlier,  or  why  a  recordarl  was 
not  issued  to  have  the  additional  matter 
sent  up,  does  not  appear.  Doubtless  the 
judge,  if  the  parties  consented,  or  without 
their  consent,  might  permit  the  supple- 
mentary returns  to  be  tiled,  but  he  did  not 
do  so.  If  a  recordart  had  been  applied 
for,  the  adverse  party  would  have  had 
notice,  and  been  pnt  on  Inquiry,  of  which 
benefit  he  was  deprived  by  the  volun- 
teered action  of  the  justice.  It  is  clear 
that,  under  both  the  old  practice  and  the 
new,  advantage  cannot  be  taken  of  the 
coverture  of  the  plaintiff  under  the  plea  of 
the  general  issue.  That  plea  controverts 
the  allegations  of  the  plaintiff.  It  does 
not  admit  of  proof  of  matter  in  avoid- 
ance, such  as  the  coverture  of  plaintiff. 
Gould,  Pi.  531.  A  married  woman  may 
sue  alone  on  a  contract  to  pay  her  for  her 
services  rendered,  subject  to  the  non-join- 
der of  the  husband  being  pleaded  in  abate- 
ment. Morgan  V.  Cubitt, 3  Exrh.  611;  Beo- 
dlx  V.  Wakeman,  12  Mees.  &  W.  97;  Dal- 
ton  V.  Railroad  Co.,  22  L.  R.  (N.  S.)  177. 
If  a  married  woman  sues  alone,  and  the 
disability  does  not  appear  upon  the  face 
of  the  complaint,  the  defendant  can  only 
avail  himself  of  the  coverture  by  specially 
pleading  It.  The  objection  Is  waived  by 
a  general  denial.  Diilaye  v.  Parks,  31 
Barb.  132.  The  plea  of  the  general  issue  Is 
a  waiver  of  all  objections  to  the  person  of 
th«)  plaintiff,  and  admits  his  capacity  to 
sue.  Brown  v.  Illius,  27  Conn.  84;  Bank 
V.  Curtis,  14  Conn.  437.  In  our  own  state 
it  Is  held  that,  If  the  subject-matter  is 
within  the  jurisdiction,  "any  peculiar  cir- 
cumstance excluding  the  plaintiff  or  ex- 
empting the  defendant  must  be  brought 
forward  by  a  plea  to  the  jurisdiction. 
Otherwise  there  is  an  implied  waiver  of 
theobjection,  and  the  court  goes  on  in  the 
exercise  of  Its  ordinary  jurisdiction." 
Black  well  v.  Dlbbrell,  103  N.  C.  270,  9  S.  E. 
Rep.  192,  citing  Pearson,  J.,  In  Branch 
V.  Houston,  Busb.  85.  The  court,  there- 
fore, properly  excluded  evidence  which 
would  only  have  been  competent  to  sup- 
port a  plea  in  abatement,  not  pleaded.  If 
the  contract  had  been  a  continuing  one, 
the  plaintiff  could  have  recovered  before 
the  Justice  of  the  peace  for  the  entire  serv- 
ices, (not  exceeding  f  200,)  as  was  pointed 
out  In  this  case,  (107  N.  C.  176, 12  S.  E.  Rep. 
52.)  as  well  for  those  rendered  after  mar- 
riage of  defendant's  intestate  as  before. 
But  If,  in  her  complaint  before  the  justice, 
the  plaintiff  joined  in  the  account  charges 
for  services  rendered  after  the  marriage  of 
such  Intestate  as  well  as  those  before,  and 
on  appeal  only  recovered  for  those  ren- 
dered before  the  marriage,  we  do  not  see 
how  the  defendant  can  complain.  De- 
loatch  V.  Coman,  90  N.  C.  186;  Ashe  v. 
Gray,  88  N.  C.  190.  In  any  ajpect  of  the 
case  the  coverture  of  the  defendant's  intes- 
tate could  not  defeat  the  recovery  before 
a  justice  for  at  least  the  services  rendered 
before  her  marriage.  Code,  §1828;  Hodges 
V.  Hill,  105  N.  C.  130,  10  S.  E.  Rep.  9l6: 
Neville  v.  Pope,  95  N.  C.  346.    No  error. 
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LiYLES  ▼.  Commonwealth. 

(Supreme  Cuurt  of  AppeaU  of  Virginia.    Nov. 
12,  1891.) 

Chihinal  Lav— Obans  Jcriks— Inbictmest  foh 

MCBDER— COMPETEMOT  OP  JUBOBS— VeNIRE  FA- 
CIAS—EvIDBNOE — Credibilitt  op  Witsbss. 

1.  Under  Acts  Va.  1889-90,  p.  91,  providing 
that  at  least  seven  of  a  regular  grand  jury  must 
oonoor  in  finding  an  indictment  in  any  case, 
while  in  the  case  of  a  special  grand  jury  only 
live  of  its  members  need  concur,  there  is  no 
ground  for  holding  that  an  indictment  for  a  capi- 
tal felony  can  be  found  only  by  a  regular  grand 
jury. 

2.  Objection  to  the  competency  of  a  juror  is 
properly  overruled  where  he  slates  that  he  is  im- 
partial, and  can  give  the  prisoner  a  fair  trial, 
and  tbat  he  has  no  opinion  about  the  case,  though 
he  had  previously  stated  that  at  the  time  of  its 
commission  he  heard  some  talk  about  it,  and 
might  then  have  had  some  opinion  about  it,  but 
did  not  remember  whether  he  bad  or  not. 

S.  The  irregularity  in  a  venire  facias  or- 
dered in  vacation,  that  it  commands  the  sum- 
moning of  40  persons  for  the  trial  of  two  persons 
and  others  charged  with  felony,  but  not  jointly 
indicted  with  the  two,  not  being  prejudicial,  can- 
not, by  the  provisions  of  Acts  Va.  ltitiT-88,  p.  18, 
for  the  first  time  be  objected  to  after  verdict. 

4.  The  credibility  of  a  witness,  on  whose 
testimony  a  conviction  for  murdet^ rests,  and  who 
admitted  having  made  different  statements,  is  a 
matter  for  thn  determination  of  the  jury. 

5.  Where,  on  error  to  a  conviction  for  murder, 
the  evidence  (not  the  facts)  Is  certified,  the  evi- 
dence for  the  state  must  be  considered  as  admit- 
ted, and  that  for  defendant  waived,  in  determin- 
ing whether  it  sustains  the  conviction. 

Error  to  corporation  court  of  Danville. 

JameA  Lyies  was  convicted  of  morder, 
and  brlriKS  error.    Affirmed. 

John  D.  BlHRkwell  Hnd  J.  T.  Smith,  for 
plaintiff  in  error,  if.  Taj^lor  Scott,  Atty. 
Gen.,  (or  tlie  Commonwealth. 

Lbwib,  p.  Tile  priBoner,  James  Lyies, 
and  .Margaret  Lashley,  were  jointly  indict- 
ed in  tile  corporation  court  of  Danville  for 
tlie  murder  of  George  LaHliley.  He  was 
tried  separately,  found  guilty,  and  sen- 
tenced to  be  hanged. 

The  first  error  assigned  is  the  refusal  of 
the  lower  court  to  quash  the  indictment, 
on  the  ground  that  it  was  found  by  a  spe- 
cial grand  Jury  composed  of  seven  Jurors 
only.  It  Is  contended  that  an  Indictment 
for  a  capital  felony  can  be  lawfully  found 
only  by  a  regular  grand  Jury,  which  con- 
sists of  not  less  than  nine  nor  more  than 
twelve  persons;  but  no  such  distinction 
between  the  powers  of  a  regular  and  spe- 
cial grand  Jury  is  made  by  the  statute, 
and  for  the  courts  to  do  so  would  be  to 
amnme  legislative  authority.  All  that  the 
statute  provides  on  the  subject  is  that  at 
least  seven  of  a  regular  grand  Jui-y  roust 
concur  in  finding  an  indictment  In  any 
case,  whereas  an  Indictment  may  be  found 
by  a  special  grand  jury  upon  the  concur- 
ring votes  of  five  ot  its  members.  Acts 
1889-90,  p.  91. 

The  next  question  relates  to  the  compa- 
tency  of  the  juror  McGulre.  Upon  this 
point  the  bill  ot  exceptions  states  that 
upon  his  voir  dire  the  Juror  said  he  had 
heard  some,  talk  about  the  case  at  the 
time  the  alleged  offense  was  committed, 
and  that  he  might  have  had  some  opinion 
about  It  at  that  time,  but  did  not  recol- 
lect whether  he  had  nor  not.    He  stated 


further,  however,  that  he  had  no  opinion 
ou  the  subject  then;  tbat  he  stood  impar- 
tial, and  could  give  the  prisoner  a  fair 
trial.  Under  these  circumstances,  an  ob- 
jection to  bis  competency  watt  overruled 
by  the  trial  court,  and.  as  we  think,  cor- 
rectly. Ciore's  Case,  X  Grat.  606;  Smith's 
Case,  7  Grat.  593;  Wormeley's  Case,  10 
Grat.  658. 

Objectloii  was  also  made  to  the  veoln 
facias  ordered  in  vacation,  on  the  ground 
tbat  It  commanded  the  officer  to  summon 
40  persons,  whose  names  were  upon  a  list 
furnished  by  the  Judge,  for  the  trial  ol  the 
prisoner  and  Margaret  Lashley  and  oth- 
ers, charged  with  felony,  but  not  Jointly 
indicted  with  the  prisoner  and  Atargaret 
Lashley;  but,  as  the  objection  was  not 
made  until  after  verdict,  and  as  the  ir- 
regularity was  not  to  the  prejudice  of  the 
prisoner,  the  objection  came  too  late. 
Acts  1887-88.  p.l8;  Vawter's  Ca8e,(Va.)  12 
8.  E.  Rep.  339. 

There  was  also  a  motion  for  a  new  trial 
on  the  ground  .  that  the  verdict  was  con- 
trary to  the  law  and  the  evidence,  which 
motion  was  overruled;  and  this  ruling  Is 
the  subject  of  the  next  and  last  assign- 
ment of  error.  The  principal  witness  for 
the  commonwealth  was  Mary  Darkins, 
who,  as  an  eye-witness  of  the  occurrence, 
gave  the  details  ot  the  shooting  by  which 
the  deceased  was  killed.  She  testified  that 
on  the  night  of  the  homicide  Margaret 
Lashley,  the  wife  ot  the  deceased,  and  the 
prisoner,  by  clandeotine  appointment, 
attended  a  dance  in  the  neighborhood, 
leaving  the  deceased  at  home,  and  tbat 
they  did  not  return  until  about  2  or  3 
o'clock  In  the  morning.  It  was  also  prov- 
en by  the  same  witness  and  other  witness- 
es tor  the  commonwealth  that  the  prls- 
on<>r  and  the  deceased,  tor  some  time 
prior  to  the  homicide,  had  been  on  bad 
terms,  growing  out  of  the  intimacy.  It 
would  seem,  tbat  existed  between  the  wife 
of  the  deceased  and  the  prisoner.  It  ap- 
pears that  they  quarreled,  and  that  the 
prisoner  on  several  occaisions  threatened 
to  kill  the  deceased.  The  latter  was  much 
of  the  time  absent  from  home,  working 
on  a  railroad,  and  during  his  absence  the 
prisoner  often  visited  his  house  at  nigbt, 
although  he  had  been  forbidden  to  do 
so.  While  returning  from  the  dance  the 
prisoner  was  beard  to  say  that  be  had 
Just  one  bullet  left  in  his  pistol,  and  tbat 
he  Intended  to  put  that  Into  the  deceased 
before  morning.  The  witness  Mary  Dar- 
kins also  testified  that  when  the  prisoner 
and  the  wife  ot  the  deceased  returned 
from  the  dance  they  stopped  at  the  gate 
in  front  ot  the  house  of  the  deceased,  and 
stood  there  talking  (or  some  time;  that 
when  Margaret  went  Into  the  bouse  the 
deceased,  who  was  sitting  on  the  bedside, 
said  to  her:  "When  did  I  ever  treat  yon 
this  way  ?  "  To  which  she  replied :  "  Don't 
let  us  have  a  quarrel."  At  the  same  time 
she  asked  him  to  go  out  of.  doors,  and, 
taking  him  by  the  hand,  led  him  out  of 
the  back  door.  Aa  they  g«»t  to  the  comer 
of  the  bouse,  the  prisoner,  who  in  the 
meantime  had  gone  around  the  house  and 
into  the  garden,  raised  his  pistol  and  fired. 
Inflicting  upon  the  deceased  a  wound 
which  caused  his  death  a  tew  minutes  aft- 


Digitized  by 


Google 


Ga.) 


CONWAY  e.  GRANT. 


803 


erwarda.  Tbe  witness  said  she  witnessed 
the  shooting  from  a  window,  where  she 
was  standing  at  the  time.  On  crosBexam- 
inatlon,  however,  she  admitted  that  Im- 
mediately after  the  shooting  she  stated  to 
a  Mrs.  IJrown.  who  lived  near  by,  that 
the  deceased  had  "accidentally  shot  him- 
self while  fooling  with  a  pistol, "  and  that 
she  afterwards  made  a  similar  statement 
as  a  witness  before  the  coroner's  Jury; 
but  she  explained,  in  her  re-examination, 
that  she  said  to  Mrs.  Brown  what  she  did 
because  Margaret  Lashley  told  her  to  do 
so,  and  that  she  was  influenced  to  repeat 
the  statement  atthe  inquest  by  thethreats 
of  the  prisoner  and  Margaret  to  kill  her 
if  she  did  not  stick  to  her  statement  made 
to  Mrs.  Brown.  It  is  not  disputed  that 
her  evidence  establishes  a  clear  case  for 
the  commonwealth,  if  she  was  a  credible 
witness;  but  the  question  of  her  credi- 
bility was  a  matter  peculiarly  for  the 
jury,  and  upon  this  point  they  have  found 
for  the  commonwealth.  Moreover,  the 
evidence  (not  tbe  facts)  being  certified,  the 
case  stands  in  this  court  as  on  a  demur- 
rer to  evidence.— that  Is  to  say,  the  pris- 
oner must  be  considered  as  admitting  the 
truth  of  the  commonwealth's  evidence, 
and  as  waiving  all  his  own  evidence  which 
oontiicts  therewith ;  and,  viewing  the 
case  in  the  light  of  this  familiar  rule,  the 
judgment  approving  the  verdict  must  be 
afSrmed. 

(88  Va.  400)  

Lasblby  v.  Commonwealth. 

(Supreme  Court  of  Appeals  of  Vlirginia.    Nov. 
12,  1891.) 

MURDKB— EVIDBNCB. 

One  witaess  testified  that  on  the  return  of 
defendant,  the  wife  of  deceased,  with  one  L., 
from  a  dance,  where  they  bad  clandestinely  gone, 
defendant  induced  her  husband  to  go  to  the  door, 
where  L.  shot  him.  Another  witness  testified 
that  defendant  told  her  tbat  she  got  L.  to  kill  her 
husband.  There  was  evidence  that  L.  had  threat- 
ened to  kill  deceased,  with  whom  he  had  been  on 
bad  terms,  growing  out  of  tbe  intimacy  of  L.  and 
defendant.  Held,  thut  tbe  evidence  warranted 
a  conviction. 

Error  to  corporation  court  of  Danville. 

Margaret  Lashley  was  convicted  of  mur- 
der, and  brings  error.    Affirmed. 

John  D.  Black  well  and  J.  T.  iiivitb,  for 
plaintiff  in  error,  if.  Taylor  Scott,  Atty. 
Gen.,  for  the  Commonwealth. 

Lewis,  P.  The  only  question  In  this 
case  not  disposed  of  by  what  was  said  in 
the  Lyles  Case,  13  S.  E.  Kep.  802.  (Just  de- 
cided,) Is  as  to  the  overruling  by  the  lower 
court  of  the  motion  for  a  new  trial.  The 
evidence  is  subotantially  the  same  as  that 
in  the  Lyles  Case,  with  this  important  ad- 
dltlpu:  Tbat  tbe  witness  Mollie  Wright 
testified  that,  as  she-was  returning  from 
the  dance,  about  3  o'clock  in  the  morning, 
soon  after  tbe  prisoner  and  Lyles  had  left, 
she  met  the  prisoner  on  the  street,  who 
said  she  was  going  for  a  doctor;  that 
George  Lashley  (the  deceased)  had  shot 
himself;  that  she  (the  witness)  accompa- 
nied tbe  prisoner  to  the  house  of  tbe  de- 
<*eased,  where  his  dead  body  lay  on  the 
floor:  and  th»t  soon  after  arriving  there 
the  prisoner  asked  her  to  go  with  her  for 
a  policenian.    To  this  tbe  witness  assent* 


ed,  and,  as  tbey  were  on  their  way,  she 
says  tUey  met  Lyles,  who  Inquired:  "Is 

the   d d   son   of   a    b dead?"    To 

which  the  prisoner  replied:  "Yes,  and 
gone  to  hell."  Continuing  on  their  way 
the  prisoner  remarked  that  Lyles  had 
killed  her  husband,  and  tbat  she  hud  got- 
ten him  to  do  it;  tbat  she  loved  him  bet- 
ter than  '  her  husband,  who  bad  been  "as 
mean  as  hell"  to  her.  The  jury  returned  a 
verdict  of  guilty,  upon  which  the  prisoner 
was  sentenced  to  be  banged.  We  think 
the  evidence  warranted  the  verdict.  At 
all  events,  there  is  nothing  in  the  record 
to  justify  this  court  in  setting  It  aside  and 
awarding  a  new  trial. 


Con  WAT  V.  Okant. 


(88  Oa.  40) 


(Supreme  Cowrt  of  Oeorgia.  Nov.  10, 1891.) 
Animals— Vioions  Doaa. 
One  who,  in  a  city,  enters  the  back-yard 
of  another  through  an  open  gate  on  lawful  busi- 
ness, and  is  bitten  by  ferocious  dogs  running 
loose  in  the  yard,  of  which  he  has  no  notice, 
has  a  right  of  action  against  the  owner  if  the 
latter  knew  that  the  dogs  were  accustomed  to 
bite,  and  nevertheless  permitted  them  to  run 
loose  in  such  yard,  With  the  gate  of  the  same 
standing  open. 

(Syllabus  by  the  Court.) 

Error  from  city  cotirt  of  Atlanta;  How- 
ARD  Van  Epps,  Judge. 

Action  by  Edward  S.  Conway  against 
Martha  Grant.  Judgment  for  defendant. 
Plaintiff  brings  error.    Keversed. 

John  A.  Wimpy,  for  plaintiff  in  error. 
John  T.  Glean,  lor  defendant  in  error. 

Bleckley,  C.  J.  The  ferocious  charac- 
ter of  the  dogs  and  the  knowledge  of  the 
owner  are  suHiciently  alleged.  Tbe  only 
matter  of  controversy  is  touching  the 
fault  of  the  plaintiff  in  exposing  himself  to 
attack  by  entering  tbe  premises  of  the  de- 
fendant where  the  dogs  were  kept.  There 
was  an  open  gate  in  rear  of  the  premises, 
and  the  plaintiff,  according  to  his  declara- 
tion, was  on  lawful  business.  Being  in 
search  of  employment  as  a  carpenter,  and 
seeing  indications  tbat  such  work  was 
probably  carried  on  in  a  certain  house,  he 
entered  the  premises  for  the  purpose  ot 
making  engagement  or  to  work,  having 
no  notice  or  knowledge  of  the  dogs.  In 
this  way  he  became  exposed  and  was  bit- 
ten. We  think  a  cause  of  action  is  sub- 
stantially set  forth.  Code,  §  2964,  declares: 
"A  person  who  owns  or  keeps  a  vicious  or 
dangerous  animal  of  any  kind,  and.bythe 
careless  management  of  the  same,  or  by 
allowing  the  same  to  go  at  liberty,  an- 
other, without  fault  on  his  part, Is  injured 
thereby,  such  owner  or  keeper  shall  be  lia- 
ble in  damages  for  such  Injury."  The  fault 
here  i-eferred  to  is  not  that  of  being  a  tres- 
passer, but  that  of  being  in  some  way  In- 
strumental in  provoking  or  bringing  on 
the  attack  complained  of.  "It  must,  at 
thesametlme,  be  understood  that  the  right 
of  redress  ot  the  injured  person  will  be  de- 
feated if  the  injury  was  caused  by  his  own 
fault.  A  person  who  irritates  an  animal, 
and  is  bitten  or  kicked  in  turn,  is  deemed 
in  law  to  have  consented  to  the  damage 
BDBtained,  and  cannot  recover.  But  if  the 
fault  of  tbe  injured  party  bad  noneoessarjr 
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or  natural  and  nsoal  connection  with  tbe 
Injury,  operating  to  produce  tbe  injury  as 
cause  produces  effect,  the  owner  ot  tbe  an- 
imal will  be  liable.  For  example,  tbe  de- 
fendant Iceeps  upon  bis  premises  a  fero- 
cious dog,  and  the  plaintiff,  having  no  no- 
tice that  such  dog  is  there,  trespasses  in 
the  day-time  upon  the  premises,  and  the 
dog  rushes  upon  him  and  bites  him.  The 
defendant  is  liable,  since  it  is  not  the  neces- 
sary or  natural  and  usual  consequence  of 
a  person's  trespassing  upon  a  man's  prem- 
ises by  day  that  he  should  be  attacked  by 
a  savage  dog."  Bigelow,  Torts,  pp.  249, 
250.  Though  the  gate  was  open,  and  the 
plaintiff  was  on  lawful  business.  It  may 
be  that  he  had  no  strict  legal  right  to  en- 
ter the  premises  from  the  rear.  But  this 
would  be  no  justification  lor  lenriug  dan- 
gerous dogs  loose  on  the  premises  to  bite 
him  or  others  that  mlglit  so  intrude.  Such 
dangerous  means  of  defense  against  mere 
trespassers  the  law  will  not  countenance. 
As  general  authorities  on  the  subject,  see 
Brock  V.  Copeland,  1  Esp.  203;  Sarch  v. 
Blackburn,  4  Car.  &  P.  297 ;  Curtis  v.  Mills, 
5  Car.  &  P.  489;  Loomis  v.  Terry,  17  Wend. 
496:  Plerret  v.  Moller,  3  E.  D.  Smith,  574; 
Kelly  V.  Tllton.  "42  N.  t.  263;  Sherfey  v. 
Bartley,  4  Sneed,  58;  Wool!  v.  Chalker,  31 
Conn.  121;  T.iaverone  v.  Mangiante,  41  Cal. 
138;  notes  to  Knowles  v..  Mulder,  (Mich.) 
41  N.  W.  Kep.  896;  Cooley,  Torts,  •345; 
Bish.  Non-Cont.  La  w.  1235et  seq. ;  1  Thomp. 
Neg.  p.  220.  §  34;  Muller  v.  McKesson.  73 
N.  Y.  195 :  Rider  v.  White,  65  N.  Y.  54.  It  will 
be  observed  that  the  most  that  could  pos- 
sibly be  said  against  tbe  plaintiff  Is  that  he 
trespassed  by  going  upon  tbe  premises. 
This  is  a  milder  fault  than  going  there  to 
commit  a  trespass.  If  his  purpose  had 
been  to  commit  a  crime,  the  dogs  would 
have  been  properly  employed  in  resisting 
him.  But  be  seems  to  have  had  a  virtu- 
ous and  worthy  object,  although  his  mode 
of  executing  it  was  doubtless  Injudicious. 
It  was  not  lawful  to  bite  him  by  the  in- 
strumentality of  dogs  or  other  dangerous 
animals.  The  courterred  in  dismissing  the 
action.    Judgment  reversed. 

(88  Qa.  28)  

La  Motte  v.  Harpeb  et  al 
{Supreme  Court  of  Oeorgia.    Nov.  2, 1891.) 
Gabsishmest— Res  Aim0dicata. 
Where  wages  are  garnished,  and  the  gar- 
nishee, in   discharge   of  a  ]  udgment  against  him 
renderea  by  a  justice's  court,  pays  the  money  to 
the  constable,  and  afterwards  the  laborer  claims 
the  fund  as  exempt,  and  such  claim   is  adjudi- 
cated agahist  him  in  the  justice's  court,  he  can- 
not maintain  a  rule  against  the  constable  in  the 
superior  court  for  the  money,  founded  on  his  ex- 
emption right.    The  matter  is  res  adjudlcata  by 
the  result  of  the  claim  in  the  justice's  court. 
{SyUatms  by  the  Court.) 

Error  from  superior  court,  Fulton  coun- 
ty; Marshall  J.  Clarke,  Judge. 

L.  F.  La  Motte  obtained  a  rule  nisi 
against  J.  W.  Harper,  a  constable,  and 
from  an  order  discharging  tbe  same  he 
brings  error.    Affirmed. 

Tbe  following  is  the  official  report: 

Ln  Motte  obtained  a  rule  nisi  against 
Harper,  constable,  and  one  LItcbenstadt 
was  made  a  party  defendant.  Harper  an- 
swered, bat  LItcbenstadt  did  not.    It  was 


agreed  by  counsel  that  all  the  allegations 
in  the  petition  at  variance  with  the  an- 
swer should  be  withdrawn,  and  that  the 
case  should  be  decided  by  the  presiding 
judge.  He  ordered  that  tbe  rule  be  dis- 
charged, and  to  this  La  Motte  excepted. 
The  petition  was  to  the  following  effect, 
in  substance:  Petitioner  is  an  employe 
and  laborer  for  the  R.  L.  Polk  &  Co. 
Publishing  House,  and  as  such  labored 
for  his  living  and  the  living  of  his  family, 
working  fur  wages  which  were  and  have 
been  payable  monthly  at  the  end  of  each 
month,  and  his  earnings  in  this  way  are 
necessary  to  tbe  support  of  himself  and 
family.  Polk  &  Co.  are  represented  in 
Georgia  by  one  Saunders  as  manager,  and 
petitioner  is  employed  undsr  Saunders. 
LItcbenstadt  sued  out  summons  of  gar- 
nishment against  Polk  &  Co.,  and  Saun- 
ders, as  manager,  on  a  suit  against  peti- 
tioner, and  a  judgment  was  rendered  in  a 
magistrate'scourt  against  the  garnishees, 
the  summons  not  having  been  answered 
by  them.  Petitioner  hue  been  informed 
by  Saunders  that  no  summons  of  garnish- 
ment was  ever  served  upon  him  for  Polk 
&  Co.,  nor  as  tbeir  manager,  and  that 
Saunders  did  not  know  of  any  such  pro- 
ceedings until  tbe  constable  came  with  the 
A. /a.  issued  upon  tbe  garnishment  Judg- 
ment. Upon  such  a  demand  for  the 
amount  of  tbe  Judgment  and  S.  fa, 
against  the  garnishee,  Saunders  paid 
them  off  to  the  constable.  Harper,  taking 
his  receipt  therefor;  the  amount  paid 
being  $36.20.  The  money  which  was  thus 
paid  oat  was  tbe  wages  of  petitioner, 
and  the  same  amount  has  been  charged  to 
him  and  deducted  out  of  his  wages  due 
him  from  Polk  &  Co.  through  Saunders, 
and  he  has  been  compelled  to  do  withuut 
this  sum  as  portion  of  his  wages,  due 
each  week,  as  before  related.  Neither 
Polk  &  Co.,  nor  Saunders,  as  manager  or 
personally,  owed  petitioner  any  other 
debt  or  liability  than  for  his  wages,  and 
an  answer  to  tbe  garnishment  could  not 
have  made  any  other  debt,  nor  developed 
any  other  fact.  These  wages  were  not 
then,  and  are  not  now,  subject  to  process 
of  garnishment, and  petitioner  has  a  rigbt 
to  them,  whether  in  the  name  of  bis  em- 
ployer or  any  other  person,  and  Harper 
has  no  right  to  receive  or  withhold  tbe 
money.  In  addition  to  the  $32.30  paid  the 
constable  by  check  of  Saunders,  $3.90  was 
afterwards  paid  out  of  money  which  pe- 
titioner bad  collected  forSaunders.  When 
the  check  was  given  the  constable,  peti- 
tioner notified  him  that  It  was  bis  wages, 
and  then  made  demand  on  Harper  for  the 
money,  and  Harper  then  and  has  ever  since 
refused  to  pay  It  over,  etc.  This  petition 
was  supported  by  evidence  as  to  tbe  pay- 
ment of  tbe  money,  and  its  being  on  ac- 
count of  wages  due  La  Motte,  which  waft 
charged  to  La  Motte  in  settlement  with 
him  by  Saunders.  The  answer  of  Harper 
was  to  tbe  following  effect:  The  sum- 
mons of  garnishment  was  by  respondent 
in  person  duly  served  upon  Saunders  per- 
sonally. Tbe  money  paid  respondent  was 
paid  for  Polk  &  Co.  as  settlement  in  full  of 
the  S.  ia.  against  them,  and,  in  accord- 
ance with  the  payment,  the  judgment 
against  them  was    marked  "Satisfied," 
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and  claimant  cannot  go  behind  the  judg- 
ment. La  Motte,  immediately  after  the 
payment  was  made,  filed  in  the  magis- 
trate's ofBce  a  claim  for  the  money  In  dis- 
pute, upon  which  claim  an  issue  was  made 
which  was  heard  by  the  magistrate,  and 
decided  in  favor  of  the  plaintiff  in  ii.  fa. 
From  this  Judgment  claimant  appealed 
to  a  jury  in  the  magistrate's  court,  and  a 
verdict  was  rendered  by  the  jury  finding 
the  fund  subject  to  the  judgment,  which 
verdict  and  judgment  still  stand. 

Rj  L.  Badgers,   for  plaintiff   in  error. 
Blalock  &  Birney,  for  defendant  in  error. 

Feb  Curiam.    Judgment  affirmed. 


(88  Oa.  21) 

City  of  Atlanta  v;  Martin  et  us. 
{Supreme  Court  of  Oeorgta.    Nov.  2, 1891.) 

MusiciPAi,  Corporations— Depbctive  SmEWALKS 
—Damages  fob  Pehsosai,  Injuries. 
The  evidence  warranted  the  verdict,  and 

the  damages  are  not  so  excessive  as  to  require  the 

supreme  court  to  interfere. 
iSyllalms  by  the  Court) 

Error  from  superior  court,  Fulton  coun- 
ty; Marshai.i.  J.  Clarke,  Judge. 

Action  by  J.  B.  Martin  and  wife  against 
the  city,  of  Atlanta.  Judgment  for  plain- 
tlBs.     Defendant  brings  error.    Affirmed. 

The  following  is  the  official  report : 

Mrs.  Martin  sued  the  city  of  Atlanta  for 
damages  for-  personal  injuries  sustained 
by  her,  alleged  to  have  been  caused  by  the 
negligence  of  the  city  in  failing  to  keep  in 
repair  a  sidewalk  on  Luckie  street.  Her- 
husband  also  sued  the  city  for  loss  of  serv- 
ices, expenses  for  medicine,  medical  atten- 
tion, etc., growing  out  of  the  injuries.  By 
consent  of  parties  the  cases  were  con- 
solidated. A  verdict  was  rendered  In  fa- 
vor of  the  plaintiffs  for  $1,000.  Defendant 
moved  for  a  new  trial,  which  motion  was 
overruled,  and  to  this  it  excepted.  The 
grounds  of  the  mutton  were  that  the  ver- 
dict was  contrary  to  law,  evidence,  etc., 
contrary  to  the  charge  of  the  court  on  the 
subject  of  plaintiffs'  rieht  of  recovery  be- 
ing defeated  if  Mrs.  Martin  could  have 
avoided  the  injury  by  the  exercise  of  ordi- 
nary diligence  on  her  part ;  and  t>ecau8e  if. 
under  the  facts  of  the  case,  there  ought  to 
have  been  any  recovery,  the  verdict  was 
excessive,  because,  according  to  the  testi- 
mony of  plaintiffs  as  to  their  knowledge 
of  the  defective  condition  of  the  sidewalk, 
and  according  to  their  tentlmony  as  to 
their  ueKlect  and  delay  in  calling  a  physi- 
cian to  treat  the  injuries,  and  the  medical 
testlMMuy  as  to  the  effects  of  this  delay  in 
securing  proper  medical  treatment  prompt- 
ly, the  damages  should  have  been  appor- 
tioned according  to  law  and  the  charge  of 
the  court  on  that  subject,  and  when  so 
apportioned  the  amount  of  the  verdict 
complained  of  could  not,  in  justice  and 
good  conscience,  have  been  awarded  to 
plaintiffs, under  the  facts  of  the  case.  The 
testimony  was  to  the  effect:  On  Ihenight 
of  March  16, 1888,  Mrs.  Martin  went  with 
her  husband  to  the  corner  of  Luckie  and 
Hannicutt  streets,  where  there  was  a 
church.  Her  husband  went  into  the 
chnrch,  and  she  started  to  the  parsonage 
btfhind  it.    On  her  way  there  the  sidewalk 


gave  way,  or  crumbled  off,  and  she  fell  in- 
to a  ditch  between  the  sidewalk  and  the 
street.  She  managed  to  get  to  the  par- 
sonage, where  her  foot  was  bathed,  and 
wbei-e  she  staid  until  abont  11  o'clock  at 
night,  when  she  was  carried  home.  Her 
foot  was  sore  and  swollen,  and  she  could 
not  walk  nor  put  on  her  shoe.  She  then 
had  several  hard  chills,  and  her  foot  was 
poulticed  by  her  sister  with  clay  and  vine- 
gar. She  still  suffers  with  the  injury.  It 
was  seven  months  before  she  could  walk 
without  a  crutch.  Her  foot  is  still  swol- 
len. During  a  part  of  the  seven  months 
when  she  was  not  suffering  so  much  she 
could  sew  when  work  was  handed  her. 
Before  she  was  injured  she,  with  the  assist- 
ance of  a  little  girl,  did  all  her  domestic 
work,  which  now  costs  from  ten  to  fifteen 
dollars  per  month,  and  was  a  dress-maker. 
After  the  first  seven  months  she  tried  to 
move  about  the  bouse  and  do  some  work, 
and  supposes  she  could  do  one-half  as 
much  as  before  she  was  hurt  for  a  year 
and  a  half  after  the  injury.  Before  slie 
was  hurt  she  could  and  did  work  all  day 
and  part  of  the  night,  and  now  her  ankle 
begins  to  pain  her  about  11  o'clock,  and 
she  has  to  stop.  She  has  suffered  greatly. 
She  is  40  years  old.  Before  she  was  nurt 
she  made  a  dollar  a  day,  "and  other  days 
more  or  less, "  sewing  and  dress-makiug. 
She  can  do  half  as  much  dress-inaking  now 
as  before.  It  was  four  weeks  after  she 
was  hurt  before  she  had  a  physician. 
When  she  was  hurt  she  did  not  know  her 
leg  was  broken,  but  thought  it  was  a  bad 
sprain,  and  soher  husband  thought.  Dur- 
ing thefour  weeks  before  gettingadoctorit 
kept  getting  worse  and  worse.  It  did  look 
as  if  she  would  have  had  it  examined  ear- 
lier, but  she  had  done  a  good  deal  of  nurs- 
ing, and  thought  herself  and  sister  could 
get  along  with  it  without  a  doctor.  She 
had  never  nursed  any  one  with  a  broken 
limb.  She  had  a  book  in  which  she  could 
read  about  sprains,  and  would  do  what 
the  hook  said.  A  small  bone  of  her  leg 
was  broken  just  above  the  ankle.  There 
was  more  pain  than  usual  in  such  fract- 
ures, because  it  was  so  near  the  j(jint,  and 
of  such  long  standing  before  given  the  at- 
tention of  a  physician.  Usually  the  bone 
would  have  united  in  four  weeks  with  one 
of  her  age,  but  it  took  a  longer  time  to 
unite  because  not  promptly  treated  b.v  a 
pliysiclan.  The  hone  is  now  united,  and 
there  is  no  evidence  of  an  unsound  bone, 
thougti  the  limb  is  not  perfectly  sound, 
and  she  has  not  full  use  of  it,  which  condi- 
tion may  be  permanent.  If  the  limb  had 
been  properly  set  immediately  after  the  in- 
jury, it  would  have  reunited  in  from  four 
to  six  weeks,  and  there  would  have  been 
much  less  pain  and  loss  of  time.  Thephy- 
slcian's  bills  were  abont  $110,  and  need 
not  have  been  so  large  if  a  physician  had 
been  sooner  secured.  A  physician  of  ordi- 
nary capacity,  if  there  had  been  prompt 
treatment,  could  have  detected  the  condi- 
tion of  the  limb  so  that  in  the  coarse  of 
two  or  tfiree  months  she  ought  to  have 
been  as  well  as  ever.  The  sidewalk  was 
in  a  bad  condition  at  the  time  of  the  injury. 
It  was  a  dirt  sidewalk,  about  two  feet  in 
width,  and  sloping  towards  the  ditch. 
Some  complaint  bad  been  made  to  the  city 
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autborities  betore  tbls  injury  occnrred, 
and  in  November  before  some  work  bad 
been  done.bnt  tbe  wet  weather  and  freezes 
in  the  winter  and  early  npring  made  tbe 
sidewalk  crumble  and  wash.  Mrs.  Martin 
testified,  among  otlier  tbings:  She  had 
been  at  the  place  befure,  but  did  not  know 
much  about  its  condition.  Knew  it  was 
not  a  paved  street,  and  not  a  very  good 
street,  but  did  not  know  it  was  so  dan- 
gerous or  she  would  not  have  gone  there. 
e$be  had  been  a  member  of  the  church  for 
a  number  of  years,  and  a  regular  attend- 
ant there,  bnt  when  walking  to  the  church 
it  was  tbe  custom  ofberselTand  husband 
to  come  up  the  other  side  of  Luckle  street. 
She  had  not  been  a  frequent  visitor  of  the 
parsonage  since  the  August  befcreshe  was 
hurt.  She  was  careful  in  walking,  and 
is  always  careful.  She  did  not  know  that 
it  was  HO  narrow,  nor  that  it  was  dan- 
gerous. Knew  there  was  a  gully  there, 
but  did  not  know  tbe  ground  was  crum- 
bling. By  coming  there  to  church  she 
knew  that  the  gully  wa6  by  the  side  of  tbe 
sidewalk,  but  did  not  know  the  sidewalk 
was  dangorunsly  narrow.  Never  noticed 
or  thought  of  it.  Tbe  night  was  fair. 
.There  was  a  lamp  on  tbe  street  comer, 
bnt  she  did  not  remember  whether  it  was 
lighted.  She  could  see  the  parsonage  very 
well  all  along.  Tbe  sidewalk  has  since 
been  paved  with  brick,  and  there  has  been 
a  general  improvement  of  tbe  neighboring 
streets.  Her  husband  testified,  among 
other  things :  In  walking  along  this  side- 
walk one  had  to  be  very  careful,  even  in 
the  day-time,  especially  in  wet  weather. 
One  could  walk  on  this  sidewalk  It  on  tbe 
alert,  all  tbe  time  looking  out  and  watch- 
ing. The  place  where  his  wife  fell  was  in 
plain  view  of  the  comer  by  the  church  in 
day-light,  but  uot  so  at  night.  He  let  his 
wife  gu  by  herself  along  there  that  night. 
Heoffered  to  go  with  her,  tblnkingshewas 
scared  In  tbe  dark,  but  had  no  Idea  about 
her  falling,  but  sbe  told  him  she  was  not 
afraid  to  go  to  the  parsonage.  There  was 
a  tolerably  good  sidewalk  on  tbe  other 
side  of  the  street,  and  witness  knew  that 
it  was  better  than  tbe  sidewalk  where  his 
wife  was  hurt,  and  reckons  bis  wife  knew 
it.  She  can  see  pretty  well.  Coming  along 
on  one  side  one  could  see  the  other  side. 
He  knew  all  the  time  that  the  sidewalk 
was  a  desperate  place;  knew.  It  when  be 
let  bis  wife  walk  along  there  that  night; 
and  below  where  she  got  hurt  knew  It 
was  worse  than  where  she  got  hurt,  etc. 
J.  fi.  Goodwin  and  J.  A.  Anderson,  for 
plaintiffs  In  error.  Cox  4&Reed,ior  defend- 
ant in  error. 

Feb  Cvbiah.    Judgment  afSrmed. 


(87  Oa.  634) 


HaDDEN  v.  IiABNBD. 


{Supreme  Court  cf  Georgia.    July  80, 1891.) 
BzECCTioK— Claims  of  Third  Pabtik»— Husbanh 
AKD  WiFB — Deed  of  Gift — Ratification  —  Es- 
toppel—Evidemcb. 
1.  Wliere  all  tbe  pertinent  facts  on  behalf  of 
the  claimunt  are  admissible  in  evidence  in  a 
etaim  case,  and  actually  admitted,  the  refusal  of 
tbe  court  to  ailow  an  amendment  to  the  claim 
affidavit,  setting  out  tltese  facts  In  detail,  is  of 
ao  consequence. 


8.  For  the  purpose  of  admitting  to  record 
a  deed  executed  in  another  state,  the  attestation 
of  a  commissioner  of  deeds  for  Georgia,  in  that 
state,  is  sufficient,  without  a  certificate  verifying 
his  identity  and  offloial  character;  and  that  print- 
ed words  describing  him  were  erased,  and  tb« 
same  words  interlined  intheir  proper  place,  with- 
out explanation  of  tbe  erasure,  will  not  vitiata 
the  attestation. 

8.  That  the  ofBolal  seal  of  the  commissioner 
attached  to  or  impressed  upon  the  original  deed 
was  not  copied  or  referred  to  in  the  reoord  will 
not  affect  the  soffioiencyor  validity  of  the  record- 
ing. 

4.  A  deed  of  gift  from  wife  to  husband, 
duly  recorded,  is  admissible  In  evidence  in  favor 
of  a  third  person  who  has  loaned  money  on  the 
faith  of  it,  without  afBrmative  proof  that  th« 
deed  was  freely  and  voluntarily  executed,  and  not 
obtained  by  undue  influence,  persuaaion,  or  fraud. 

5.  Though  a  fl.  fa.  appear  on  its  faoe  to  carry 
interest  upon  interest  accrued  up  to  the  time  M 
Judgment,  yet  this  may  be  tbe  result  of  contract, 
and  will  not  render  the  fi.  fa.  inadmissible  in 
evidence. 

6.  Instruments  acknowledging  or  ratifying  a 
deed  previously  made  are  not  required  to  be  of 
the  same  formality  as  the  deed  Itself,  or  to  liava 
more  than  one  witness. 

7.  Though  the  charge  of  tbe  court  was  in  part 
not  strictly  accurate,  yet,  in  view  of  the  anbstan- 
tial  merits  ot  the  case,  the  inaccuracy  did  no 
barm,  and  is  not  cause  for  a  new  trial. 

8.  Where  money  is  loaned  on  security  of  land, 
conveyed  by  deed  of  gift  from  wife  to  imsband, 
which  deed  she  has  ratified  before  delivery  ot 
the  money,  that  the  deed  or  the  ratification  was 
obtained  by  him  under  undue  influence  or  other 
improper  means  will  not  vitiate  the  security,  un- 
less tbe  lender  had  notice  of  the  same;  and  wliere 
there  is  no  proof  of  notice  to  the  lender's  agent, 
it  is  not  error  to  refuse  to  charge  that  notioe  to 
the  agent  as  such  would  be  notice  to  tbe  princi- 
pal. 

0.  Ratiflcation  of  a  deed  of  gift  may  operate 
as  an  estoppel,  and  not  merely  as  an  admisaioa, 
after  it  bus  been  acted  upon  as  affording  securi- 
ty for  money  advanced  upon  tbe  faith  of  it 

10.  As  against  one  who  has  loaned  money  upon 
the  faith  of  a  wife's  deed  of  gift  to  her  husband, 
and  her  formal  ratification  of  the  same,  she 
knowing  when  she  ratified  that  tbe  loan  liad 
boea  negotiated  for,  and  tlutt  her  ratiflcation  was 
necessary,  the  gift  is  not  subject  to  be  set  aside 
for  undue  influence  of  the  husband  in  procuring 
it,  of  which  the  lender  .had  no  notioe  or  infoima- 
tion. 

(SyUohiM  by  the  Court.) 

Error  from  superior  court,  Screven coan- 
ty;  Jamgb  K.  Hikes,  Judge. 

Charles  Larned  levied  on  property  under 
a  Judgment  against  one  Hadden.  Clarissa 
Hadden,  tbe  wife  of  defendant,  intervened 
as  claimant.  Judgment  for  plaintiff,  and 
claimant  brings  error.    Affirmed. 

W.  Hobby  and  Dell  *  Wade,  for  plaia- 
titr  in  error.  Barrow  <&  Thomas,  lor  de- 
fendant in  error. 

Bleckley, C.  J.  1.  In  tbe  trial  ot  a  case 
in  which  property  has  been  levied  upon  as 
that  of  tbe  defendant  in  execution,  and  a 
tbird  person  has  intervened  as  claimant, 
tbe  claim  affidavit,  expressed  in  tbe 
nsual  form.  Is  generally  tbe  only  pleading 
necessary  to  admit  whatever  evidence  the 
claimant  may  have  to  offer  to  uphold  hie 
or  her  own  title,  or  to  disparage  that  ot 
tbe  defendant  as  a  competing  title.  Here 
this  privilege  was  allowed  in  its  tall  ex- 
tent; and  consequently,  whether  tbe  affi- 
davit was  amendable  or  not  in  tbe  man- 
ner proposed,  tbe  refusal   to   allow  the 
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amendmeDt  worked  no  prejudice.  The 
court  treated  all  the  pertinent  tacts  as 
admlselble  under  the  afiBdavit  as  It  Rtood, 
and  admitted  them  with  as  little  stint  us 
If  they  had  been  set  out  in  detail  upon  the 
tace  of  the  affidavit. 

2.  One  of  the  deede  introduced  in  evi- 
dence was  executed  In  the  state  of  Massa- 
chusetts before  two  subscribing  witnesses, 
one  of  whom  attested  the  execution  as  a 
commisaioner  of  deeds  for  Georgia  in  Mas- 
sachnsettB,  affixing  to  his  attestation  bis 
seal  of  office.  It  is  contended  that  to  pre- 
pare the  deed  for  record,  and  to  render  It 
admissible  in  evidence  as  a  recorded  deed, 
without  further  proof  of  Its  execution,  it 
was  necessary  that  the  attesting  commis- 
sioner should  have  certified  to  his  own 
Identity  and  official  character.  His  at- 
testing signature  was  followed  by  words 
describing  him  as  a  commissioner  of  deeds 
'or  Georgia  in  Massachusetts,  and,  to 
avouch  bis  Identity  and  the  genuineness 
of  the  transaction,  his  official  seal  was 
added.  The  statute  applicable  to  tbe 
question  reads  as  follows:  "To  authoriie 
the  record  of  a  deed  to  realty  or  person- 
alty it  must  be  attested,  if  executed  out  of 
this  state,  by  a  commissioner  of  deeds  for 
tbe  state  of  Georgia,  or  a  consul  or  vice- 
consul  of  the  United  States,  (the  certificate 
of  these  officers,  under  their  seals,  being 
evidence  of  the  fact,)  or  by  a  Judge  of  a 
court  of  record  in  the  state  where  execut- 
ed, with  a  certificate  of  the  cleric,  under 
tbe  seal  of  such  court,  of  the  genuineness 
of  the  signature  of  such  Judge. "  Code,  § 
2706.  The  words  In  parentheses  would 
seem  to  contemplate  a  certificate  In  every 
Instance  as  evidence  of  some  fact.  But 
what  fact?  Mot  the  fact  merely  that  the 
person  purporting  to  be  the  attesting 
officer  Is  such  officer,  but  the  whole  com- 
plex fact  of  execution  and  attestation  of 
the  deed,  including  the  identity  and  official 
character  of  the  attesting  witness.  To 
muite  the  certiflcute,  together  with  the 
seal,  evidence  of  the  whole  of  this  complex 
fact,  it  is  not  necessary  that  the  commis- 
sioner shall  certify  in  express  terms  tbat 
be  is  a  commissioner  in  addition  to  de- 
scribing himself  as  such.  Whether  be  Is 
truly  n  commissioner  or  not  can,  when  it 
is  disputed,  be  made  to  appear  by  resort 
to  the  minutes  of  the  executive  depart- 
ment; for  such  commissioners  can  be  ap- 
pointed only  by  the  governor.  Code,  §  59. 
The  certificate  in  the  instance  now  before 
us  was  the  usual  attestlngclause  of  a  deed, 
its  words  being,  "Signed, sealed,  and  deliv- 
ered. In  presenceof. "  Wethiuljthis  wassiif- 
flcient.  It  was  certainly  not  a  full  and  for- 
mal certificate,  but  It  was  the  "attesting" 
certificate  usually  subscribed  by  all  public 
officers  in  witnessing  deeds  executed  in 
this  state.  We  think  tbe  Code  does  not 
contemplate  as  Indispensable  a  more  for- 
mal certificate  of  attestation  by  a  commis- 
sioner of  deeds  acting  for  Georgia  in  an- 
other state  than  is  requisite  from  a  home 
magistrate  acting  here.  The  difference  is 
that  the  attestation  of  the  former  must 
be  verified  by  his  seal,  a  verification  not 
needed  to  authenttcate  an  attestation  by 
tbe  latter. 

Another  point  made  npon  the  attesting 
9Ct  of  tbe  commissioner  was  that  tiie  de- 


scription of  his  office  was  Interlined  be- 
tween his  own  signature  and  that  of  the 
other  witness,  and  printed  words  the 
same  as  the  written  words  so  interlined 
were  erased  or  stricken  out,  the  place  of 
the  printed  words  being  immedlatel.v  after 
the  name  of  the  other  witness.  It  seems 
to  us  these  alterations  explained  them- 
selves, if  they  were  free  from  special  marks 
of  suspicion,  and  no  snch  marks  are  sng- 
gested.  So  far  from  violating  the  attesta- 
tion, the  official  seal  of  the  commissioner 
shows  that  they  were  necessary  in  order 
to  render  the  attesting  act  complete,  and 
put  tbe  document  In  proper  condition  for 
use.  Had  tbe  printed  words  been  left  to 
stand,  tbe  office  of  commissioner  would 
have  been  erroneously  attributed  to  the 
second  witness,  and  by  interlining  them 
at  the  proper  place.  In  writing,  the  office 
was  correctly  attributed  to  the  first  wit- 
ness. 

3.  It  seems  that  In  recording  the  deed 
the  clerk  omitted  to  copy  or  otherwise  liv- 
dicate  the  seal  of  tbe  commissioner  which 
waa  affixed  to  the  certificate  of  attesta- 
tion. This  was  an  imperfection  in  the  re- 
cording, but  not  such  as  to  vitiate  it.  The 
deed  Itself  was  recorded,  and  so  was  the 
attestation,  it  was  only  an  adjunct  of 
the  attestation  that  was  omitted.  No 
doubt  some  note  or  Indication  of  the  seal, 
such  as  "I,,  s.,"  should  have  appeared  In 
order  to  make  tbe  record  complete  and 
perfect,  but  to  pronounce  the  recording 
fatally  defective  for  so  slight  a  blemish 
would  be  overtechnlcal.  A  ruling  so 
strict  would  be  out  of  harmony  with  the 
general  spirit  of  our  law  touching  the  req- 
uisite accuracy  of  clerical  worli.  A  suli- 
stantlal  compliance  in  the  performance  of 
such  duties  is  sufficient.    Code,  §  4,  subd.6. 

4.  The  deed  of  gift  from  Mrs.  Hadden  to 
her  husband  had  been  used  by  tbe  latter 
to  obtain  a  loan  of  money  from  Larned, 
who  parted  with  his  money  on  the  faith 
of  it.  It  was  duly  recorded,  and  was  ad- 
missible in  evidence  in  behalf  of  Larned  to 
show  title  in  Hadden.  without  affirmative 
proof  that  it  was  freely  and  voluntarily 
executed  by  Mrs.  Hadden,  and  not  ot>- 
talned  from  her  by  undue  Influence,  per- 
suasion, or  fraud.  True  It  is  that  the  rela- 
tion of  tiusband  and  wile  is  one  of  the  con- 
fidential relations.  Code,  §  3177;  1  Story; 
Eq.  .Tur.  §  218,  2  Lawson,  Rights,  Rem.  & 
Pr.  §  759;  Bisp.  Eq  §  2B7;  1  Bigelow, 
Frauds,  p.  353:  2  Pom.  Kq.  Jnr.  §  im. 
Many  authorities  treat  the  relation  alone 
as  generating  a  presumption  of  undue  in- 
fluence. See  Smyley  v.  Reese,  53  Ala.  89; 
McRae  v.  Battle,  69  N.  C.  9S;  Converse  v. 
Converse,  9  Rich.  Eq.  567,  Shipnian  v. 
Fnmiss,  69  Ala.  555 :  Boyd  v.  De  la  Mon- 
tagnle,  73  N.  T.  49S;  Stiles  v.  Stiles,  14 
Mich.  72.  But  our  Code  says:  "Fraud 
may  not  be  presumed,  but,  being  in  Itself 
subtle,  sMght  circumstances  ma.v  be  suffi- 
cient to  carry  conviction  of  Its  existence." 
Section  2751.  And  section  26fi6  is  in  these 
words:  "A  gift  by  any  person  just  arriv- 
Ing  at  majority,  or  otherwise  peculiarly 
subject  to  be  affected  by  such  Influences, 
to  his  parent,  guardian,  trustee,  attorney, 
o:-  other  person  standing  in  a  similar  rela- 
tionship of  confidence,  shall  be  scrutinized 
with  great  Jealousy,  and,  upon  the  slight- 
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est  evidence  of  perRuasion  or  Inflaence 
towards  this  object,  shall  be  declared 
void,  at  the  instance  of  the  donor  or  his 
legal  representative,  at  any  time  within 
Ave  years  after  the  making  of  such  gift.  " 
The  rule  of  decision  fairly  dedueible  from 
these  provisions  of  the  Code  is  that  a  gift 
from  wife  to  husband  is,  in  this  state, 
piiwa  facie  pure;  but  that  it  is  to  be  scru- 
tiAzed  with  great  jealousy,  and  will,  at 
her  Instance,  be  declared  void  upon  the 
slightest  evidence  of  persuasiim  or  influ- 
ence used  by  him  in  Its  procurement.  Did 
the  Code  intend  that  such  conveyances  are 
to  be  treated  as  void,  at  any  time  within 
five  years  after  their  execution,  without 
some  evidence  to  impeach  them,  why 
should  it  require  any  evidence,  even  the 
slightest,  to  set  them  aside?  Why  not  de- 
clare them  subject  to  be  set  aside  or  held 
void,  unless  supported  by  evidence  show- 
ing they  wore  not  the  offspring  of  persua- 
sion or  Influence?  It  seems  to  us  clear 
tfeat  the  Code  throws  the  weight  of  the 
legal  presumption  in  favor  of  the  gift,  and 
not  against  it;  and,  notwithstanding  the 
strong  current  of  authorities  to  the  con- 
trary, we  deem  this  treatment  of  the  pre- 
sumption as  sound  and  philosophic  on 
general  principles.  That,  in  the  present 
state  of  the  law,  a  wife  is  legally  compe- 
tent to  make  a  gift  to  her  husband  is  not 
questionable.  Cain  v.  LIgon,  71  Ga.  692; 
White  V.  Stocker,  8.5  Ga.  200, 11  S.  E.  Rep. 
604.  When  she  exercises  this  power  by  a 
solemn  deed  of  conveyance,  would  It  not 
conflict  with  all  the  analogies  of  the  law 
to  treat  the  deed  as  prtuia  facie  void, 
and  require  it  to  be  upheld  by  extrinsic 
evidence  before  an.v  fact  whatever  tending 
to  Impeach  It  has  been  adduced?  Is  it  not 
the  settled  habit  of  the  law  to  regard  as 
effective  all  deeds  between  competent  par- 
ties and  embracing  an  appropriate  subject- 
matter?  The  presumption  which  It  raises 
in  their  favor  may.  In  some  Instances,  be 
very  slight;  but  for  the  law  to  presume 
a  certain  class  of  allowable  deeds  vicious, 
and  require  them  to  be  shown  by  extrinsic 
evidence  to  be  free  from  taint  before  recog- 
nizing them  as  having  operation,  would 
be  very  anomalous.  We  think  no  such 
auomaiy  is  to  be  found  In  the  law  of  this 
state,  and  there  are  authorities  tending  to 
prove  that  It  ought  not  to  be  recognized 
elsewhere.  Scarborough  v.  Watklns,  9  B. 
Mon.  540;  Golding  v.  Golding,  82  Ky.  61. 
See  Sharpe  v.  McPIke,  02  Mo.  300;  Waddell 
V.  Lanier,  62  Alu.  347;  Bancroft  v.  Otis, 
(Ala.)  8  South.  Rep.  286;  Parfltt  v.  Law- 
less,  L.  R.  2  Prob.  &  Div.  462;  Schouler, 
Hnsb.  &  Wife,  §§  218,  248,  249,  283,  290. 
Thus  far  the  discussion  relates  to  the  rule 
of  evidence  as  between  the  direct  parties 
to  the  deed,  but  the  actual  case  before  us 
is  much  stronger.  HoUls  v.  Francois,  5 
Tex.  105. 

5.  The  fl.  fa.  under  which  the  land  In 
controversy  waslevlednpon  was  for  a  cer- 
tain amount  as  principal,  a  certain 
amount  as  Interest  up  to  a  given  day 
prior  to  the  rendition  of  judgment,  "  with 
Interest  on  the  principal  and  interest 
•  •  •  until  paid. "  The  presumption  is 
that  the]?. /a.  followed  the  judgment:  and 
It  was  legally  possible  for  the  judgment  to 
be  correct,  although  requiring  Interest  to 


be  computed  on  the  interest  which  had 
accrued  and  become  due  prior  to  the  time 
when  the  judgment  was  rendered.  This 
could  have  been  stipulated  for  as  matter 
of  express  contract,  and  no  doubt  such 
was  the  stipulation  in  the  contract  on 
which  this  judgment  was  based.  It  has 
become  usual,  in  borrowing  money  on 
long  time,  to  make  the  Interest  payable 
annually  or  semi-annually,  and  agree  that 
matured  Interest  la  arrears  shall  bear  In- 
terest until  paid.  Such  a  stipulation  is 
enforceable.  Tillman  v.  Morton,  65  Ga. 
386;  Merck  v.  Mortgage  Co..  79  Ga.  213,  7 
S.  E.  Rep.  265;  Calhoun  v.  Marshall,  61  Ga. 
275. 

6.  The  claimant,  Mrs.  Hadden,  sought 
to  avoid  the  deed  of  gift  by  which  she  con- 
veyed the  premises  In  controversy  to  her 
husband  on  several  grounds,  one  of  which 
was  that  she  was  non  compos  mentis  at 
the  time  of  its  execution.  Besides  con- 
testing the  truth  of  this  ground  as  matter 
of  fact,  the  plaintiff  met  it  with  subse- 
quent Instruments  purportingto  acknowl- 
edge the  deed  as  hers,  and  ratifying  It,  all 
of  them  executed  by  her  before  the  plain- 
tlfl  parted  with  the  money  which  he  loaned 
to  her  husband  on  the  faith  of  the  land  as 
security.  These  Instruments  did  not  have 
the  same  formality  as  the  deed  Itself,  uor 
was  each  of  them  attested  by  more  than 
one  witness.  They  were,  however,  suffi- 
ciently full  and  formal  to  show  a  distinct 
purpose  on  the  part  of  Mrs.  Hadden  to 
treat  the  deed  as  her  act  and  to  abide  by 
it.  We  think  this  was  sufScIent.  At  the 
worst,  the  deed  was  not  void,  but  only 
voidable.  It  was  susceptlbleof  ratitlcation 
after  her  restoration  to  sanity.  Martind. 
Conv.  §  26;  Devi.  Deeds,  §§  73,  77;  Busw. 
Insan.  §§  395,  396,  404,  et  Be<|. ;  2  Field, 
Briefs,  §  5.32;  Howe  v.  Howe,  99  Mass.  88. 
There  is  no  rule  of  law  which  requires 
an  Instrument  ratifying  a  prior  one  to 
have  attesting  witnesses,  or  to  be  cast 
into  any  particular  form.  Its  substance, 
not  form,  is  the  material  thing. 

7.  In  charging  the  jury  as  set  out  in  the 
eleventh  ground  of  the  motion  for  a  new 
trial,  the  court  was  not  quite  accurate. 
Merely  signing  the  ratifying  instruments, 
one  or  all  of  them,  after  her  restoration  to 
sanity,  would  not  estop  Mrs.  Hadden, 
unless  her  so  signing  was  a  part  of  the 
means  by  which  Hadden  obtained  the 
plaintiB's money.  But  tbeevidence  clearly 
shows  that  this  was  the  fact,  and  so  the 
inaccuracy  in  the  charge  could  not  have 
been  prejudicial  to  the  claimant  on  the 
substantial  merits  of  her  case. 

8.  If  any  luflrmlty  of  Mrs.  Hadden 's deed 
to  her  husband  was  not  attributable  to 
her  want  of  capacity,  but  solely  to  undue 
influence  or  other  Improper  means  used  by 
him  in  procuring  it,  or  if  the  subsequent 
ratification  was  procured  by  such  influ- 
ence or  Improper  means,  and  if  the  plain- 
tiff, in  making  the  loan  to  Hadden,  parted 
with  his  money  on  the  faith  of  the  land  as 
security,  and  without  notice  of  the  mis- 
conduct on  the  part  of  her  husband  which 
induced  Mrs.  Hadden  to  execute  the  deed 
or  ratify  it,  the  plaintiff  would  not  be  af- 
fected by  such  misconduct,  and  the  secu- 
rity for  the  loan  afforded  by  Hadden 's  deed 
to  bim  would  not  be  vitiated.    If  Mrs. 
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Hadden  was  imposed  upon  or  defrauded  by 
ber  hushnnd,  and  if  a  Bubsequeut  creditor 
who  contracted  with  him  for  this  speciflc 
security  was  not  aware  of  anj'  imposition 
or  fraud,  it  is  much  more  equitable  that 
she  should  lose  her  land  than  that  the 
innocent  creditor  should  lose  his  security. 
For  this  reason,  the  charge  of  the  court 
complained  ol  in  the  twelfth  ground  of  the 
motion  was  correct.  It  was  nut  contend- 
ed that  the  plaintiff  himself  had  any  no- 
tice, but  it  was  sought  to  affect  him  with 
such  notice  as  Mathews,  the  agent  of 
Hadden,  may  have  bad,  on  the  theory 
that  he  (Mathews)  was  not  the  agent  of 
Hadden  alone,  but  also  of  the  plaintiff. 
This  theory,  on  the  state  of  facta  in  the 
record,  is  of  doubtful  correctness.  But, 
granting  it  to  be  correct,  there  was  no 
evidence  that  Mathews  had  any  notice  of 
any  iraproperconduct  by  Hadden  towards 
bis  wife,  or  that  Mathews  thought,  or  had 
reason  to  think,  she  was  not  acting  freely 
and  voluntarily  in  facilitating  the  pro- 
curement of  thisloan.  If  he  had  advanced 
his  own  money  on  the  faith  of  what  he 
saw  and  heard,  taking  the  same  security 
which  the  plaintiff  accepted,  it  Is  manifest 
that  he  would  have  been  protected.  Look- 
ing at  the  transaction  from  this  stand- 
point, it  must  have  appeared  to  him  that 
Hadden  and  wife  were  acting  together  in 
harmonious  co-operation  to  invest  Had- 
den with  title  to  the  premises  as  a  free 
gift,  and  enable  him  to  borrow  money 
on  the  same  as  security.  There  was  noth- 
ing, so  fur  as  we  can  discover,  to  suggest 
to  him  a  different  hypothesis.  It  would  be 
a  gross  outrage  upon  justice  to  make  the 
plaintiff  lose  his  money  by  reason  of  some 
conjectural  or  imaginary  notice  to  Math- 
ews, who  was  the  agent  of  the  borrower, 
and  had  with  the  lender  no  relation  of 
agency,  except  for  the  one  purpose  of 
holding  the  money  intended  to  be  loaned 
until  certain  papers  were  executed,  and 
then  delivering  it  to  the  borrower.  If  we 
are  correct  in  this  view,  it  was  not  error 
to  decline  the  request  to  charge  set  out  in 
the  thirteenth  ground  of  the  motion. 

9.  Nor  was  the  request  embraced  in  the 
fourteenth  ground  of  the  motion  a  legal 
one.  The  ratification  of  a  deed  of  gift 
may  operate  as  more  than  a  mere  admis- 
sion; it  may  operate  an  estoppel,  after  it 
has  been  acted  upon  by  advancing  money 
upon  the  faith  of  it  as  a  link  in  the  securi- 
ty of  the  loan. 

10.  The  matter  of  the  twelfth  ground  of 
the  motion  is  again  complained  of  in  the 
fifteenth  ground,  and  it  is  insisted  that 
notice  that  the  deed  was  voluntary  was 
notice  that  under  section  2666  of  the  Code 
it  was  subject,  for  five  years  from  the 
date  of  its  execution,  to  be  set  aside  at 
the  wife's  instance  for  undue  influence,  per- 
suasion, or  other  improper  practice  by  the 
husband  in  procuring  it,  and  that  the 
omission  so  to  charge  was  error.  We 
think  otherwise.  The  ratification  was 
with  knowledge  by  the  wife  that  the  loan 
had  been  negotiated  for,  and  all  the  facts 
Indicated  that  she  was  aware  that  the 
property  was  to  be  pledged  to  secure  the 
loan,  and  that  ratification  of  her  prior 
conveyance  was  deemed  necessary  to  com- 
plete the  transaction.    It  is  of  great  Im- 


portance to  protect  wives  against  being 
impoverished  by  the  arts,  importunities, 
and  undue  influence  of  their  husbands; 
but  it  is  of  equal  importance  to  protect 
honest  creditors  against  being  defrauded 
by  wily  husbands,  who  first  induce  their 
devoted  wives  to  aid  them  in  getting 
money,  and  then,  after  the  money  has 
been  enjoyed  by  the  family,  aid  their  de- 
voted wives  to  repudiate  their  acts  on  the 
groacd  that  these  acts  were  prompted 
by  wifely  affection  and  confidence,  and 
were  therefore  not  free  and  voluntary. 
Thei-e  is  no  combination  of  any  two  aver- 
age, every-day  people  so  powerful  forgood 
or  evil  as  that  of  husband  and  wife;  and 
if  one  spouse  is  angelic,  it  seems  not  to 
cripple  the  combination,  provided  the 
other  is  Intensely  human.  This  remark  is 
general,  and  no  special  application  of  it 
to  the  character  or  conduct  of  any  partic- 
ular couple  is  Intended.  The  evidence 
warranted  the  verdict,  and  there  was  no 
error  In  denying  a  new  trial.  Judgment 
aflSrmed. 


(87  Oa.  «»1) 

Elliso.v  v.  Georgia  Railroad  &  Bank- 
ing Co. 

Geokgia  Railroad  &  Banking  Co.  v.  El- 
lison. 

(.Supreme  Court  cff  Oeorgia.   Oct  19, 1891.) 

Railboad  CoHPANiia — Injuby  to  Ehflote — Nsa- 

LIOENOE— PLEAOntO — AMENDMENT— APPEAL. 

1.  Courts  of  final  review  are  bouad  by  the 
rule  of  stare  decisis,  both  as  a  canon  of  publlo 
eood  and  a  law  of  self-preservation.  Neverthe- 
less, where  a  grave  and  palpable  error,  widely 
affecting  the  administration  of  jostice,  must 
either  be  solemnly  sanctioned  or  repudiated,  ttie 
maxim  which  applies  is  fiat  justttla  ruat  eaelum. 

2.  Amendment  is  a  resource  against  waste. 
It  proceeds  on  the  principle  that  It  is  better  to 
preserve  what  has  been  done,  and  Improve  it, 
than  to  throw  it  away.  There  is  as  much  reason 
for  correcting  important  defects  as  the  less  im- 
portant, and  those  of  substance  as  those  of  form. 

8.  Amendment  of  substance  at  an  early  stage 
has  always  been  allowable  as  matter  of  Judicial 
discretion.  The  act  of  1854  made  it  matter  of 
right  at  any  stage.  The  Code  does  the  same, 
"provided  there  -is  enough  to  amend  by, "  and 
with  a  further  restriction  against  adding  new 
parties  or  a  new  cause  of  action.  The  act  made 
the  right  at  law  as  broad  as  in  equity,  and  vice 
versa,  and  this  feature  is  retained  by  the  Code. 

4.  As  a  declaration  must  contain  all  the  sub- 
stance requisite  to  enable  the  plaintiff  to  recover, 
no  amendment  of  its  form  would  be  of  any  vMue 
without  a  complete  cause  of  action  in  substance. 
Hence,  in  order  for  a  declaration  to  be  amenda- 
ble in  form,  a  substantial  cause  of  action  must 
appear ;  otherwise  there  is  not  enough  to  amend  by. 

5.  But  when  the  amendment  needed  is  one  of 
substance  itself,  "enough  to  amend  by"  does  not 
mean  the  same  as  "enough  to  be  good  in  substance 
without  amendment. "  On  the  contrary,  failing  to 
be  good  in  substance  is  generally  the  reason  why 
amendment  of  substance  is  needed.  "Enough  to 
amend  by"  is  to  be  determined  by  what  is  enough 
relatively  to  the  particular  amendment  needed 
and  offered.  There  may  be  enough  to  amend  by 
in  one  respect,  though  not  in  another.  The  Code 
does  not  make  the  standard  for  form  and  sub- 
stance the  same.  In  this  regard  it  has  been  mis- 
construed, and  the  case  of  Martin  v.  Railroad, 
78  Qa.  807,  based  upon  such  misconstruction,  is 
hereby  overruled. 

6.  Enough  to  amend  by  in  matter  of  sub- 
stance, in  aid  of  an  incomplete  cause  of  action,  is 
the  least  amount  of  substance  in  a  declaration 
which  will  serve  to  show  that,  according  to  tho 
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original  desten  of  the  pleader,  what  is  offered  to 
be  added  rightly  belongs  to  the  cause  of  action 
which  he  meant  to  assert,  and  that  the  addition 
proposed  woald  make  the  cause  of  action  com- 
plete. There  must  be  a  plaintiff,  a  defendant, 
jurisdiction  of  the  court,  and  facts  enough  to  in- 
dicate and  identify  some  particiUar  cause  of  ac- 
tion as  the  one  intended  to  be  declared  upon,  so 
as  to  enable  the  court  to  determine  whether  the 
facts  proposed  to  be  Introduced  by  the  amend- 
ment are  part  and  parcel  of  that  same  cause. 
Any  amendment  whatever  which,  if  allowed, 
would  leave  the  cause  of  action  incomplete,  should 
be  rejected. 

7.  Under  the  Ckide,  a  declaration  which  has 
all  the  requisites  to  make  it  good  and  sulBcient 
in  substance,  save  that  it  omits  to  alleeo  some 
fact  essential  to  raise  the  duty  involved  in  the 
cause  of  action  which  the  pleader  evidently  in- 
tended to  declare  upon,  is  amendable  by  supply- 
ing the  omitted  fact  at  any  stage  of  the  case. 
Thus,  where  the  duty  claimed  was  the  duty  of 
forbearin«r  to  obstruct  a  sewer-pipe  which  con- 
veyed waste-water  from  tbe  plaintiff's  premises 
and  discharge  the  same  on  the  defendant's  land, 
the  declaration  was  amendable  by  alleging  an 
easement  subjecting  his  land  to  the  burden  of  re- 
ceiving the  water  so  discharged.  Also,  in  an  ac- 
tion by  a  mother  suing  for  the  homicide  of  her 
son,  where  the  fact  omitted  from  the  declaration 
was  that  she  was  dependent  upon  him  for  a  sap- 
port,  the  declaration  was  amendable  by  alleging 
that  fact. 

8.  Where  two  railway  companies,  each  under 
its  own  franchise,  use  the  track  of  one  of  them 
in  common,  at  a  terminal  point,  the  one  owning 
the  track  is  responsible  for  the  consequences  of 
its  negligence  In  failing  to  render  harmless  to  the 
employes  of  the  other  company  a  low  bridge 
spanning  the  track,  if  the  duty  of  taking  proper 
precautions  for  that  purpose  was  upon  it,  and  it 
alone.  The  mother  of  an  employe  of  the  other 
company,  if  otherwise  In  a  situation  to  sue,  may 
recover  for  tbe  homicide  of  her  son,  caused  by 
such  negligence.  In  such  case,  though  it  be  not 
alleged  that  the  company  not  owning  tbe  track 
(that  is,  tbe  master  of  the  employe)  was  igno- 
rant of  the  danger  or  of  the  conditions  which 
caused  it,  it  will  not  be  assumed,  in  deciding 
upon  a  demurrer  to  the  declaration,  that  it  was 
negligent  in  running  the  train  to  which  the  em- 
ploye was  attached  when  injured;  consequently 
the  question  whether  any  negligence  of  that  com- 
panv  could  be  imputed  to  the  employe,  so  as  to 
render  him  chargeable  with  contributory  negli- 
gence, is  not  now  for  decision. 

{SyUdbus  by  the  Court. ) 

Oroaa-errors  from  superior  court,  Fulton 
county  ;  Marrhall  .T.  Ci.,arrb,  .Tudge. 

Action  by  M.  E.  ElltHon  against  tbe 
Georgia  Railroad  4  Banking  Company. 
Judgment  for  defendant.  Both  parties 
bring  error.  Judgment  reveraed  on  plain- 
tiff's uRKignment  of  error. 

W.  M.  Bruy,  E.  M.  Mitchell,  and  John  T. 
Glenn,  for  Ellison.  J.  B.  Gumming,  Bryan 
Cnmniing,  and  Hillyer  &  Bro.,  for  Georgia 
Railroad  &  Banking  Company. 

Blecklky,  C.  J.  1.  Some  courts  live  by 
correcting  the  errors  of  others  and  adher- 
ing to  their  own.  On  these  terms  courts 
ot  final  review  hold  their  existence,  or 
those  of  them  which  are  strictly  and  ex- 
clusively courts  of  review,  without  any 
original  jurisdiction,  and  with  no  direct 
function  but  to  find  fault,  or  see  that  none 
can  be  found.  With  these  exalted  tribu- 
nals, who  live  only  to  judge  the  judges,  tbe 
rule  of  stare  decisis  is  not  only  a  canon  «>f 
tbe  public  good,  but  a  law  of  f>elf-preser- 
vatlon.  At  the  peril  of  their  lives  they 
must  discover  error  abroad,  and  be  dis- 


creetly blind  to  Its  commission  at  bome. 
Were  they  as  ready  to  correct  themselves 
as  others,  they  could  no  longer  speak  as 
absolute  oracles  of  legal  truth  ;  the  reason 
for  their  existem^e  would  disappear,  and 
their  destruction  would  speedily  supervene. 
Nevertheless,  without  serious  detriment 
to  the  public  or  peril  to  themselves,  they 
can  and  do  admit  now  and  then,  with 
cautious  reserve,  that  they  have  made  a 
mistake.  Their  rigid  dogma  of  infallibility 
allows  of  this  much  relaxation  in  favor  of 
truth  unwittingly  forsaken.  Indeed,  re- 
version to  trutb,  in  some  rare  instances, 
is  highly  necessary  to  their  permanent 
well-being.  Though  it  Is  a  temporary  deg- 
radation from  the  type  of  judicial  perfec- 
tion. It  has  to  be  endured,  to  keep  the  type 
itself  respectable.  Minor  errors,  even  if 
quite  obvious, or  Important  errors, If  tuelr 
existence  be  fairly  doubtful,  may  I>e  ad- 
hered to,  and  repeated  indefinitely;  bat 
the  only  treatment  for  agreat  and  glaring 
error  affertlug  the  current  administration 
of  justice  in  all  courts  of  original  jurisdic- 
tion is  to  correct  it.  When  an  error  of 
this  magnitude,  and  wblch  moves  In  so 
wide  an  orbit,  competes  with  truth  in  tbe 
struggle  for  existence,  the  maxim  for  a 
supreme  court, — supreme  in  tbe  majesty 
of  duty  as  well  as  in  the  majesty  of  power, 
— la  not  stam  decisis,  but  Oatjustltia  roat 
coelam. 

2.  Scarcely  any  right  of  procedure  is  more 
important  to  suitors  or  more  frequent- 
ly called  into  exercise  in  actual  practice 
than,  that  of  amending  their  pleadings. 
Amendment  is  a  resource  against  waste. 
In  pleading,  as  In  every  art.  the  philoso- 
phy of  amendment,  or  of  bettering  the  re- 
sults of  work  Imperfectly  executed,  is  com- 
prehended In  the  frank  recognition  of  two 
things,  both  of  which  are  made  manifest 
by  actual  experience.  Tbe  first  is  that,  in 
the  practice  of  any  art,  it  is  generally  bet- 
ter to  preserve  what  has  been  done,  im- 
proving It,  and  taking  some  benefit  from 
It,  than  to  throw  It  away,  and  begin  over. 
The  second  Is  that,  in  the  practice  of  any 
art,  save  by  the  most  finished  and  accom- 
plished experts,  many  errors  and  mistakes 
will  be  committed ;  some  by  reason  ot  ig- 
norance or  other  Incompetency;  some  by 
reason  ot  haste  or  carelessneHs ;  and  some 
by  reason  of  inherent  difficulty  and  uncer- 
tainty as  to  what  Is  exactly  the  right 
thing  to  do,  the  right  manner  of  doing  it. 
or  the  right  materials  to  be  used.  Carried 
out  consistently  to  Its  rational  limits,  the 
principle  of  amendment  applies  to  both  sub^ 
stance  and  form,  and  with  quite  as  much 
force  to  tbe  Iraportaut  as  to  tbe  less  im- 
portant. No  sensible  builder  discards 
what  he  hns  done,  and  goes  back  to  the 
first  block  and  tbe  first  blow,  unless  he 
has  utterly  tailed  In  his  foundation.  It  be 
has  used  too  much  material,  or  not 
enough,  orsomeofun  improper  kind,  or  has 
put  together  his  materials,  or  some  of 
them.  Informally  or  unskillfully,  be  cor- 
rects bis  mistake  with  the  least  sacrifice 
possible,  and  retains  everything  which  he 
can  render  useful  In  completing  the  struct- 
ure which  he  intended  and  endeavored  to 
build.  The  law  has  all  the  wisdom  and 
prudence  of  all  the  trades.  When  practi- 
cable, it  will  conserve  its  own  work,  tbe 
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work  of  Its  magiBtratesaudininltitiirs.and 
tliat  of  aultora  iu  its  coarts,  and  tlieir 
counsel. 

3.  There  never  was  a  time  when  plead- 
iDfis  were  nut  amendable.  Both  form  and 
snbstance  were  amendable  at  common 
law  ;certainly80by  leave  of  the  court  In  the 
exercise  of  its  discretion  in  the  early  stages 
of  the  suit.  To  the  English  Btatuteo  of 
force  in  Georgia  relative  to  disregarding 
or  amending  defects  of  form,  passed  for 
the  purpose  of  preventing  the  miscarriage 
of  justice  in  consequence  of  such  defects, 
and  found  in  Schley,  Dig.  1»6.  223.  231,  244. 
326,  were  added  by  state  legislation  the 
acts  of  1799  and  1818,  (Cobb,  Dig.  4S6, 
488.)  But  as  in  England,  so  with  us,  the 
amendment  of  substance  was  left  chiefly, 
to  the  discretion  of  the  court  down  to 
the  passage  of  the  act  of  1854,  save  that 
by  a  standing  rule  of  the  superior  courts, 
after  an  appeal  was  entered,  either  party 
might  amend  at  will.  2  Kelly,  466,  rule 
5.  The  act  of  1K54  took  away  from  the 
courts  all  discretion  by  expressly  declaring 
both  species  of  amendment  to  be  mat- 
ter of  right.  Acts  185.3-64.  p.  48.  This  act 
was  reproduced,  almost  verbatim,  by 
the  Code,  bnt  with  a  proviso  requiring 
"enough  to  a  mend  by,  "and  with  an  added 
limitation  forbidding  the  introduction  of 
new  parties,  or  a  new  cause  of  action. 
Code,  §§  3479,  3480,  3482.  The  three  sec- 
tions here  cited  read  thus:  "All  parties, 
whether  plaintiffs  or  defendants,  in  the  su- 
perior or  othercourts,  (except  thesupreme 
court,)  whether  at  law  or  in  equity,  may, 
a  t  any  stage  of  thocause,  us  matter  of  right, 
amend  their  pleadings  in  all  respects, 
whether  in  matterof  form  orot  substance, 
provided  there  is  enough  in  the  pleadings 
to  amentl  by."  "No  amendment  adding 
a  new  and  distinct  cause  of  action,  or  new 
and  distinct  parties,  shall  be  allowed,  un- 
less expressly  provided  for  by  law."  "In 
case  the  party  applyingfor  lea  veto  amehd 
the  pleadings  or  other  proceedings  shall 
have  been  guilty  of  negligence  In  respect  to 
the  matter  of  amendment,  the  court  may 
compel  him  to  pay  his  adversary  the  cost 
of  the  proceedings  for  which  he  moves,  and' 
may  force  reasonable  asd  equitable  terms 
upon  him  at  discretion,  not  touching  the 
real  merits  of  the  cause  lu  controversy." 
It  will  be  observed  thatthe  ruleforamend- 
ing  at  law  is  as  broad  as  tor  amending  in 
equity.  Certainly  courts  of  equity  have 
always  been  liberal  In  allowing  substan- 
tial amendment  where  facts  additional  to 
those  alleged  in  the  bill  were  needed  to 
make  a  complete  case  for  relief.  Constru- 
ing these  provisions  of  the  Code,  it  has 
been  directly  decided  in  one  case,  on  a  state 
of  facts  presenting  the  point  squarely  for 
decision,  and  sugeest«d  or  assumed  in 
some  other  cases,  that  a  plaintiff  has  no 
right  to  amend  his  declaration  in  matter 
of  substance,  unless  the  declaratiim,  as  it 
stands,  sets  forth  in  substance  a  full  and 
complete  cause  of  action.  Shall  we  abide 
by  this  construction  or  overrule  It? 

4.  Relatively  to  the  law  of  pleading,  a 
cause  of  action  is  some  particular  legal 
duty  of  the  defendant  to  the  plaintiff,  to- 
gether with  some  definite  breach  of  that 
duty  which  occasions  loss  or  damage. 
Though  it  is  the  breach,  and  not  the  duty 


itself,  which  justiflcs  the  action,  or  causes 
it  to  be  brought, yet  every  breach  Involves 
a  duty,  and,  in  order  to  make  the  breach 
appear,  it  is  indispensable  that  the  duty 
also  should  appear.  In  so  far  as  the  duty 
in  question  can  be  known  to  the  court  by 
taking  notice  of  any  matter  of  public  law, 
its  creation  or  origin  need  not  be  plead- 
ed; but  in  so  far  as  it  derives  its  origin 
from  any  special  state  of  facts,  whether 
relating  to  persons,  events,  time,  place,  or 
anything  whatsoever,  the  essential  facts 
must  be  pleaded.  Some  negative  duties, 
such  as  not  to  beat,  wound,  Ilhel,  etc., 
are  practically  universal,  and  no  special 
facts  are  needed  to  occasion  them  to  exist 
or  to  verify  their  existence.  Under  ordi- 
nary circumstances,  the  law  treats  them 
as  peruiauent  relations  between  any  and 
every  two  persons.  Such  duties,  until  de- 
nied, are  taken  for  granted.  Consequent- 
ly, in  a  suit  tor  the  breach  of  a  duty  of 
this  class,  the  breach  may  be  described, 
and  damage  therefrom  alleged,  without 
more.  But  much  the  larger  number  of 
duties  arise  under  the  law  out  of  particu- 
lar conditions  or  events,  such  as  this  or 
that  contract,  the  ownership  of  this  or 
that  property,  etc.;  and  very  many  of 
them  cannot  arise  save  between  some 
person  in  general,  on  the  one  side,  and  a 
person  of  this  or  that  class,  on  the  other. 
Frequently  both  parties  must  be  of  the 
same  class,  and  not  infrequently  each 
must  be  of  some  class  to  which  the  other 
does  not  belong.  In  many  cases  of  tort  a 
proper  classification  of  the  parties  re- 
spectively Is  all  the  pleading  of  specific 
facts  which  Is  requisitn  in  order  that  the 
existence  of  the  duty  may  appear,  the  law 
raising  the  duty  being  noticed  judicially 
as  soon  as  the  parties  are  classified  in  the 
declaration;  but  in  every  case  of  con- 
tract the  fact  of  contract,  or  the  facts  from 
which  It  will  be  implied,  must  be  alleged. 
It  Is  hardly  needful  to  say  that  every 
duty  Is  atteuded  with  a  correlative  right. 
A  cause  of  action  may  be  defined  from  the 
stand-point  of  rights,  with  exactly  the 
same  result  as  when  It  Is  defined  from  the 
stand-point  of  duties.  Thus  the  precise 
equivalent  of  the  definition  given  above 
would  be  this:  Relatively  to  the  law  ot 
pleading,  a  cause  of  action  Is  some  particu- 
lar legal  right  of  the  plaintiff  against  the 
defendant,  together  with  some  definite 
violation  thereof,  which  occasions  loss  or 
damage.  It  may  be  well  to  observe  that 
the  word  "duty"  is  used  throughout  this 
opinion  iu  its  broad  sense,  as  including 
every  species  of  legal  obligation  between 
party  and  party,— the  sense  referred  to  In 
Patterson  on  Railway  Law,  386.  citing 
Treatise  on  the  Law  of  Negligence,  by 
Robert  Campbell,  p.  12. 

The  outcome,  under  the  law,  of  any  state 
of  facts  whatever  which  will  embrace  a 
cause  of  action,  may  be  expressed  as  fol- 
lows.— the  first  proposition  affirming  the 
duty,  the  second  the  breach,  and  the  con- 
clusion the  right  to  recover:  It  was  the 
defendant's  legal  duty  to  the  plaintiff  to 
do  so  and  so,  (or  not  to  do  so  and  so,  as 
the  case  may  be.)  He  did  not  do  so  and 
so,  (or  he  did  do  so  and  so,  as  the  case 
may  be,)  and  thereby  caused  the  plaintiff 
such  and  such  loss  or  damage.     There' 
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tore  the  plaintiff  Is  entitled  to  recover  for 
the  reparation  of  his  lona,orfor  his  proper 
compensation  in  damages.  The  otUce  of 
the  declaration  is  to  state  or  describe  the 
material  out  of  which,  viewed  in  the  light 
of  the  law  applicable  to  the  case,  a  logical 
syllabus  like  this  can  be  constructed  In 
advance  of  the  trial  for  justification  by 
evidence  when  the  trial  takes  place.  Un- 
less the  plaintiff  can  and  will  allege  before- 
hand that  such  material  exists,  no  trial 
onght  to  be  had,  for  it  would  be  useleas. 
The  direct  end,  both  of  pleading  and  ver- 
ification, BO  far  as  the  plaintiff  is  con- 
cerned, is  to  obtain  a  valid  and  final  judg 
inent.  Substance  and  form  are  alike 
worthless,  unless,  on  the  showing  of  the 
plaintiff  himself,  this  result  can  be  reached. 
He  can  verify  no  fact  of  substance  unless 
his  pleading  covers  it,  and  it  is  useless  for 
him  to  verify  anything  unless  he  can 
verify  all  the  facts  which  are  necessary  to 
enable  hira  to  recover.  For  this  reason 
hlH  declaration  must  show  on  its  face  a 
cause  of  action.  The  business  of  the  dec- 
laration is  to  tell  what  the  plaintiff  pro- 
poses to  verify.  The  manner  of  telliog  it, 
and  the  words  and  sentences  employed  in 
the  story,  togetlter  with  all  mere  technical 
requisites,  are  form ;  the  material  facts 
told  are  substance.  If  the  declaration  Is 
deficient  by  reason  of  the  omission  of  any 
material  fact  whatever  which  is  absolute- 
ly necessary  to  give  it  full  and  complete 
substance.  It  is  not  amendable  /o  furiu. 
Why?  The  answer  is  conclusive, — the 
amendment  would  do  no  good;  the  dec- 
laration would  still  be  fatally  defective, 
and  to  obtain  a  valid  judgment  upon  it 
would  be  no  less  impossible  than  before. 
To  challenge  form  by  a  demurrer  always 
directs  attention  tosubstance  likewise, for 
every  special  demurrer  brings  substance 
under  review,  and  enables  the  party  to 
take  advantage  of  any  subatantial  detect, 
though  the  same  be  not  specified.  Hence 
it  may  be  said  that  every  special  demur- 
rer is  also  a  general  demurrer.  Gould,  PI. 
p.  435,  c.  9.  §§  19,  20;  Steph.  PI.  141;  1  Chit. 
Pi.  664.  Where  defects  of  substance  are 
urged  and  insisted  upon,  a  special  de- 
murrer is  not  answered  by  bettering  form. 
The  true  and  correct  test,  therefore,  of  the 
right  to  amend  in  matter  of  form,  is  com- 
pleteness of  a  cause  of  action  in  all  the 
essential  elements  of  substance.  The  most 
perfect  form,  without  sufflclent  substance, 
would  be  mere  waste.  To  add  waste  to 
waste— more  waste-work  to  that  already 
done— would  be  to  violate  the  funda- 
mental principle  on  which  the  privilege  of 
amendment  is  founded. 

5.  But  is  the  same  quantitative  test  ap- 
plicable to  the  amendment  of  substance? 
This  court  has  decided  that  it  is.  Can  we, 
on  solemn  review,  after  hearing  and  re- 
bearing  able  and  exhaustive  argument, 
and  after  deliberate  and  protracted  study 
of  the  qncstion,  adhere  to  that  decision? 
We  think  not.  What  is  "enough  to 
amend  by"  in  matter  of  substance  will  be 
shown  under  the  next  head  of  this  opin- 
ion. For  the  present,  the  inquiry  is  not 
what  the  phrase  "enough  to  amend  by" 
truly  means  in  its  relation  to  substance, 
but  whether  this  court  has  not  gravely 
erred  by  adopting  a  constroction  w^blcb 


requires  as  much  to  amend  by  in  matter 
of  substance  as  in  matter  of  form. '  Is  it 
a  true  interpretation  of  the  phrase 
"enough  to  amend  by,"  to  say  that  it  al- 
ways includes  in  its  signification  "enough 
to  be  good  in  substance  without  amend- 
ment?" Are  these  two  expressions  so 
nearly  identical  in  meaning?  It  is  impos- 
sible to  study  them  with  the  slightest  at- 
tention without  seeing  that  they  are  not. 
The  latter  expression  marks  out  the  low- 
est measure  of  substance  which  will  sat- 
flee  to  render  a  declaration  amendable  in 
matter  of  form.  Unless  there  is  sufficient 
substance,  no  improvement  of  form  would 
be  of  the  least  service  to  the  declaration. 
It  might  as  well  have  no  substance  as  not 
enough.  Deformity  is  of  no  consequence 
if  thH  misshapen  substance  would  be 
worthless  after  its  deformity  was  correct- 
ed. The  law  never  does  a  vain  and  Idle 
thing,  nor  provides  for  having  It  done. 
The  amendment  of  mere  form  is  never  In 
order  unless  the  substance  is  complete. 
Form  can  wait  until  substance  is  made 
sufficient;  or  both  may  become  good  to- 
gether, at  the  same  time,  and  by  the  same 
amendment  or  series  of  amendments. 
For  the  statute  to  say  that  a  declaration 
is  amendable  In  all  respects,  provided 
there  is  enough  in  it  to  amend  by,  carries 
no  implication  or  suggestion  that  enough 
to  amend  by  In  one  respect  Is  enough  to 
amend  by  in  every  other  respect.  The  true 
sense  of  proviso  requires  us  to  take  the 
words  "in  all  respects"  dlstributlvely,  and 
understand  them  as  making  proper  allow- 
ance for  the  nature  of  the  defect  and  the 
kind  of  amendment  requisite  tor  its  cure, 
so  that  each  respect  may  have  Its  own 
proper  measure  of  "enough."  To  be 
amendable  at  all,  a  declaration  must  con- 
tain some  substance;  how  much,  we  shall 
see  hereafter.  Unless  it  comes  up  to  some 
rational  standard,  it  is  not  amendable  in 
any  respect,  whether  in  form  orsubstance. 
But  to  make  the  standard  as  high  for  sub- 
stantial as  for  formal  amendments  would 
be  to  treat  all  declarations  which  are  de- 
ficient in  substance  as  not  amendable  for 
the  sole  reason  that  they  stand  in  need  of 
amendment.  Is  it  supposable  that  any 
system  of  amendment  deliberately  devised 
would  declare  in  one  breath  that  in  all  re- 
spects declarations  are  amendable  in  mat- 
ter of  substance  if  they  contain  enough  to 
amend  by,  and  In  the  next  that,  unless 
they  contain  enongh  to  be  good  in  sub- 
stance without  amendment,  there  is  not 
enongh  to  amend  by?  Is  no  declaration 
which  is  not  good  In  substance  amenda- 
ble in  matter  of  substance?  Must  it  first 
appear  that  no  amendment  Is  necessary, 
before  any  can  be  received  ?  If  the  action 
cannot  be  maintained  without  it,  roust 
the  amendment  be  rejected  for  that  reason  ? 
Who  would  imagine  that  the  test  of  a 
sufficient  declaration  and  of  an  amenda- 
ble declaration  would  ever  come  to  be  the 
same,  under  the  liberal  law  of  amendment 
embraced  in  the  Code?  The  rule  of  the 
Code  Is  that  at  any  stage  of  the  case 
every  declaration  Is  amendable  In  sub- 
stance in  all  respects,  provided  there  is  al- 
ready in  It  enough  to  amend  by.  The 
construction  we  are  combating  holds  this 
to  mean  that,  it  a  declaration  lacks  any 
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part  of  a  cauae  of  action, — that  is,  any- 
tiling  which  is  necessary  to  malie  up 
enough  substance  to  resist  a  general  de- 
murrer,—it  lacks  having  nnough  to  amend 
by,  and  is  not  amendable.  It  holds,  in 
etfect,  that  a  general  demurrer  is  not  to 
be  "  spoiled  "  by  patting  more  subdtance 
into  a  declaration,  but  only  by  taking 
some  out  when  it  has  an  excess.  Ton 
may  empty  by  one-half  it  the  declaration 
is  too  full ;  but  if  it  is  half  empty  you  can 
never  fill  it.  Nay,  if  it  lacks  anything 
whatever  of  being  full,  what  it  wants  can 
never  be  supplied,  though  the  means  of 
supply  may  exist  in  abundant  measure. 
Under  this  singnlar  construction,  a  dec- 
laration too  strong  in  substance — as,  for 
Instance,  if  it  sets  forth  two  causes  of  ac- 
tion  which  cannot  be  joined  because  one 
originated  in  tort,  the  other  in  contract — 
may  be  weakened  down;  but,  if  it  is  too 
weak  already,  it  cannot  be  strengthened. 
A  declaration  may  taKe  an  emetic,  but 
not  more  food.  Curative  treatment  is 
restricted  to  depletion ;  all  tonics  are  pro- 
hibited. We  are  reminded  of  that  tender 
regard  for  a  demurrer  insinuated  from  the 
bench  nearly  200  years  ago,  in  Fox  r. 
Wilbraham,  1  Ld.  Raym.  608,  Lord  Holt 
saying:  "It  would  be  hard  to  spoil  the 
defendant's  demurrer. "  But  is  not  a  gen- 
eral demurrer  too  diabolical  to  have  any 
claim  upon  modern  emotion?  Stated  in 
the  most  partial  terms,  its  merits  would 
seem  to  stand  thus:  "Demurrer  is  the 
only  legal  devil  always  present  and  al- 
ways ready.  Every  logical  universe  re- 
quires one  such  character.  Some  destruc- 
tive work  has  to  be  done;  and  how  can  it 
be  done  if  there  \%  only  resistance,  no  co- 
operation; not  even  sympathy?"  But 
the  spirit  of  modem  procedure  is  altogeth- 
er constructive  and  conservative,  and, 
though  it  gives  the  devil  his  duo,  it  takes 
care  to  restrict  his  dues  as  much  as  possi- 
ble. Any  declaration  is  amendable  in  all 
respects,  provided  it  contains  enough  to 
amend  by  in  all  respects.  If  it  contains 
enough  to  amend  by  In  any  one  respect,  it 
is  amendable  in  that  respect,  though  it 
may  lack  enough  to  amend  by  in  some 
other.  If  it  does  not  contain  enough  to 
amend  by  in  respect  to  form,  it  may  be 
amendable  in  respect  to  substance,  and 
will  be  whenever  it  contains  enough  to 
amend  by  in  respect  to  substance.  In  two 
general  respects  touching  substance  may 
a  declaration  be  detective  and  stand  in 
need  of  amendment,— it  may  be  defective 
In  respect  to  the  quantity  of  substance  or 
in  respect  to  the  substantial  particulars 
cnteiing  into  that  quantity.  A  detect  of 
quantity  may  be  in  respect  of  deficiency 
or  in  respect  of  excess, — there  may  be  too 
little  or  too  much.  In  either  of  these  re- 
spects a  declaration  is  amendable,  in  the 
one  equally  with  the  other.  In  respect  to 
particulars,  also,  the  declaration  is 
amendable  whenever  it  is  already  suffi- 
cient in  quantity,  or  when  it  becomes 
sufficient  by  adding  the  particulars 
brought  in  by  the  amendment.  But 
whether  the  question  be  on  form  or  sub- 
stance, and  whether  on  quantity  or  par- 
ticulars, the  amendment  is  to  be  allowed 
If  the  declaration  has  in  it  enough  to 
amend  by  In  respect  to  the  nature  and 


contents  ol  the  amendment  offered,  bat 
not  otherwise.  That  the  declaration  is 
amendable  in  one  respect  is  of  Itself  no 
warrant  for  amending  it  in  another.  The 
particular  respect  to  which  the  proposed 
amendment  appertains  is  the  oue  to  be 
regarded,  and  others  are  material  only  as 
they  throw  light  on  that  in  its  relation  to 
the  question  of  enough  to  amend  by.  A 
declaration  which  Is  amendable  In  form 
is  always  amendable  in  substance;  and 
one  not  full  enough  to  be  amendable  in 
form  may  be  amendable  in  substance,  and, 
when  madetull  enough,  will  be  amendable 
in  form  also.  Substance  and  form  may 
both  be  perfected  by  one  and  the  same 
amendment  or  series  of  amendments. 
That  the  Code  does  not  confound  all  dis- 
tlnctiou  between  substance  and  form,  nor 
make  one  and  the  same  test  of  the  amend- 
able appllcableto  both,  is  so  obvious  that 
It  could  never  have  escaped  our  attention 
or  that  of  our  predecessors,  were  it  not 
that  truth  on  tbesurface  is  often  morediffl- 
cult  to  discern  than  if  it  lay  deeper.  Some- 
times It  is  more  out  of  sight  at  the  top  of 
the  well  than  at  the  bottom.  The  very 
brightness  of  the  light  which  shines  upon 
it  serves  to  conceal  it. ,  The  case  of  Alar- 
tin  v.  Railroad,  78  Ga.  a07,  is  overruled ; 
and  so  in  any  and  every  other  case,  in 
so  far  as  the  Judgment  of  affirmance  or  re- 
versal rests  upon  the  construction  herein 
reviewed  and  disapproved.  This  repudi- 
ates for  the  court,  as  now  constituted, 
much  that  has  been  said  arguendo  by  a 
single  Justice  in  writing  out  opinions,  but 
probably  very  little,  it  any,  save  as  to 
the  case  here  mentioned  by  name,  which 
has  been  actually  and  necessarily  adjudi- 
cated. A  carfitul  examination  of  each  case 
in  the  light  of  Its  facts  will  usually  recon- 
cile the  judgment  with  the  principles  of  this 
opinion. 

6.  Having  freed  the  court  from  its  own 
misconstruction  of  the  Code  in  relation  to 
the  amendment  of  substance,  we  are  now 
ready  tor  a  new  and  true  construction; 
and  to  find  it  is  one  of  tbose  difficult  easy 
things  which  so  frequently  present  them- 
selves in  the  law.  When  the  right  point 
of  view  is  discovered,  the  problem  Is 
more  than  half  solved.  With  reference  to 
deficient  substance,  enough  to  amend  by 
in  substance  is  something  Incomplete  in 
substance,  something  less  than  enough  to 
be  good  In  and  of  itself,  something  that 
would  not  be  good  wlthont  amendment. 
The  object  of  amending  it  is  to  make  it 
good.  Some"enough"  which  is  not  good, 
and  another  "enough"  to  make  it  good, 
put  together,  would  accomplish  the  ob- 
ject. The  problem  is,  from  twoquantitiCH, 
one  given  In  the  declaration,  the  other  in 
the  law, as  an  ultimatestandard,to  ascer- 
tain a  third  which  will  represent  the  exact 
difference  between  them.  The  solution 
will  determine  what  amendment  is  needed ; 
and  there  is  enough  to  amend  by  if  that 
particular  amendment  is  offered,  but  not 
enough  if  any  other  is  offered.  In  every 
suit  there  must  be  tbre^  classes  of  snb- 
stance.^-parties,  subject-matter,  and  Juris- 
diction..  By  express  provision  of  the 
Code,  §  3188,  the  fnctB  necessary  to  show 
Jurisdiction  may  be  brought  into  the  dec- 
laration by  amendment;  so  that  enough 
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to  amencl  by,  in  respect  to  this  class  ol 
substance,  is  tlie  mere  presence  of  the  oth- 
er two  classes  in  their  minimum  quantity. 
A  declaration  having  parties  and  a  sub- 
ject-matter is  amendable  so  as  to  show 
that  the  court  has  jurisdiction  over  both. 
Parties  cannot  be  supplied  without  ex- 
press permission  of  law,  (Code,  §  3480.) 
and  there  Is  no  such  permission,  save  in 
some  cases  for  increasing  the  number,  or 
In  some  other  cases  for  the  substitution 
of  one  plaintiff  for  another.  In  every  ac- 
tion hi  penonam  there  must  be  at  least 
one  plaintiff  and  one  defendant  to  start 
with.  Without  these  there  is  no  case, 
and  nothing  to  amend  by  In  any  respect. 
Neither  is  there  any  permission  of  law  for 
supplying  the  declaration  with  a  subject- 
matter.  The  declaration  must  contain 
enough  from  the  beginning  to  indicate 
a  subject-matter  for  adjudication,  and 
to  classify  It  as  tort,  contract,  or  some 
thing  over  which  the  court  has  jurisdic- 
tion. But  the  subject-matter  need  not, 
as  first  described  In  the  declaration,  be  a 
complete  cause  of  action,  though  It  must 
be  some  kind  of  subject-matter  of  which 
a  cause  of  action.  If  fully  developed,  would 
or  might  consist.  And  it  must  go  further 
than  this,— the  declaration  must  enable 
the  court  to  see  both  the  terms  of  com- 
parison to  be  used  In  ascertaining  the  ex- 
act difference  between  what  Is  In  it  and 
what  would  under  the  law  be  good. 
With  both  these  terms  the  amendment 
offered  mnst  be  compared,  and,  if  It  would 
fill  the  gap,  there  is,  so  far  as  mere  quan- 
tity Is  concerned,  enough  to  amend  by ; 
otherwise  there  Is  not.  The  declaration 
must  show  what  the  design  of  the  pleader 
was.  and  that  his  design  was  such  that, 
if  filled  out  and  completed,  a  cause  of  ac- 
tion might  appear.  But  In  looking  for 
his  design  by  the  light  of  the  Imperfect 
declaration,  ao  test  of  full  certainty,  but 
only  the  test  of  probability,  is  to  be  ap- 
plied. If  enough  is  alleged  to  render  it 
fairly  and  reasonably  probable  that  the 
plaintiff  claims  to  have  a  cause  of  action 
of  the  kind  indicated,  and  that  it  was  his 
design,  or  that  of  his  pleader,  to  declare 
upon  it,  this  probability  Is  to  be  accepted 
for  the  pnrpos"  of  allowing  amendment, 
Just  as  though  his  design  were  known 
with  full  certainty;  for  It  Is  only  when  a 
party  stops  pleading  and  stands  upon 
the  result  that  certainty  is  the  guide  and 
measure  of  construction.  So  long  as  be 
proposes  to  amend,  be  Is  still  endeavoring 
to  plead;  and  if  be  reaches  the  requisite 
certainty  by  the  amendment  and  the  orig- 
inal pleading  together  he  will  be  excused 
for  any  want  of  certainty  before,  higher 
than  that  of  reasonable  probability. 
When  the  declaration  Is  indistinct,  some 
light  In  aid  of  Its  own  may  be  derived 
from  the  nature  and  contents  of  the 
amendment  offered.  The  contents  of  the 
amendment,  as  compared  with  what  1b 
already  In  the  declaration,  may  tend  to 
show  either  that  the  plaintiff  Is  endeavor- 
ing to  follow  up  a  cause  of  action,  or  sup- 
posed cause,  which  he  had  in  view  when 
the  declaration  was  prepared  and  filed, 
or  that,  having  since  discovered  that  no 
such  cause  exists  or  is  maintainable,  he 
has  concluded  to  shift  his  ground,  and 


bring  tn  surreptitiously  a  new  and  dis- 
tinct cause  of  action  in  violation  of  one  of 
the  limitations  upon  his  right  to  amend. 
In  consequence  of  this  limitation— the  one 
which  excludes  any  new  cause  of  action — 
a  test  of  quality  is  added  to  that  of  quan- 
tity. It  is  requisite  that,  in  order  to  have 
enough  In  his  declaration  to  amend  by  in 
respect  to  the  cause  of  action,  the  plain- 
tiff must  go  still  further  than  to  Indicate 
a  subject-matter  and  some  cause  of  ac- 
tion of  a  particular  kind.  His  declaration 
must  Indicate  what  particular  individual 
cause  of  action  the  deuign  of  the  suit  em- 
braces; and  to  render  the  amendment  of- 
fered admissible,  It  must  contain,  not 
merely  the  quantity  and  general  quality 
of  matter  requisite  to  fill  out  the  declara- 
tion, but  Its  matter  must  be  the  residue  of 
the  identical  cause  of  action  of  which  a 
part  Is  already  described  in  the  declara- 
tion. The  identity  may  be  disclosed 
through  the  duty  element  alone,  or 
through  the  breach  element  alone,  or 
partly  through  each.  Some  transaction 
must  be  Indicated,  and  some  particular 
duty  and  breach  In  respect  to  that  trans- 
action must  apparently  be  asserted  by  tbe 
declaration,  and  must  be  shown  to  exist 
by  the  amendment. 

If  the  plaintiff  has  two  causes  of  action 
of  the  same  class,  though  tbe  same  fncts 
may.  In  part,  be  common  to  both  of  them, 
he  is  not  allowed  to  declare  upon  one,  and 
afterwards  abandon  it,  and  substitute  the 
other  by  amendment ;  and  this  is  so  wheth- 
er he  has  made  his  declaration  perfect  as 
to  the  one  covered  by  his  original  design 
or  left  It  imperfect.  He  must  abide  by  his 
design,  and,  in  order  that  the  court  may 
see  that  he  does  abide  by  it,  he  mnst 
disclose  it  in  the  first  Instance;  not,  as  we 
have  already  said,  with  certainty,  bat 
with  reasonable  probability.  Any  canse 
of  action  whatever  would  be  new  and  dis- 
tinct it  no  trace  of  it  could  be  found  In  the 
declaration.  There  must  be  some  trace  of 
a  particular  cause  of  action  in  the  declara- 
tion in  order  that  it  may  contain  enough 
to  amend  by;  and,  as  tbe  original  cause 
mnst  be  adhered  to,  and  no  other  substi- 
tuted In  its  place,  the  trace  furnished  must 
he  sufficiently  plain  and  distinct  to  identify 
the  particular  cause  of  action  to  wblcb 
the  declaration  points  or  refers.  If  it 
points  to  no  one  cause  more  than  to  any 
other.  It  will  be  too  Indefinite,  and  should 
be  treated  as  nothing  better  than  a  blank. 
As  a  cause  of  action  consists  of  duty  and 
breach,  these  two  questions  should  be 
asked  and  answered  In  the  joint  light  of 
the  declaration  and  the  proposed  amend- 
ment: Did  the  design  of  the  pleader  em- 
brace a  real  duty  and  breach,  or  only 
something  which  be  supposed  by  mistake 
of  law  to  be  such?  If  real,  and  not  mere- 
ly supposed,  what  particular  duty  and 
breach  did  he  intend  to  declare  upon? 
The  correct  answer  to  these  questions  will 
govern  bis  right  to  amend  In  the  g^i  ven  in- 
stance. No  right  to  amend  in  aid  of  a 
fanciful  design,  or  of  a  true  design  which 
cannot  be  definitely  ascertained,  exists. 
An  example  of  a  fanciful  duty  and  br<>ach 
would  be  tbe  supposed  legal  duty  of  the 
defendant  not  to  kill  tbe  plaintiff's  infant 
child,  and  a  breach  by  killing  It.    Tbis  as 
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between  party  and  party,  would  be  a 
mural,  not  a  legal,  duty.aud  the  breach  of 
itwonldbeiiovauBeof  action,  Allen  v. Rail- 
road Co.,  54  Gn.  603.  An  example  ul  a  real 
duty  and  breach  would  be  the  duty  o(  not 
deorlvlng  the  plaintiff  of  the  services  of 
bis  minor  child,  able  to  render  service,  and 
the  breach  of  that  duty  by  wounding  such 
child  so  that  he  died.  This  would  be  cause 
of  action.  Chick  v.  Railroad  Co.,  57  Ga. 
357.  In  order  to  understand  clearly  why,  on 
principle,  a  cause  of  action  not  complete- 
ly BfSt  forth,  but  merely  indicated  or  suj?- 
gested,  in  a  declaration,  ni>)ybe  brought 
fully  within  it  by  amendment,  it  should  be 
noticed  that  a  cause  of  action,  being  com- 
pounded of  duty  and  breach,  is  not,  like 
plaintiff  or  defendant,  a  simple  indivisible 
unit  without  parts,  but  that  it  consists  of 
parts,  some  of  which  may  by  descriptinn 
be  in  the  declaration  and  others  out. 
The  declaration  may,  therefore,  lay  bold 
upon  it,  as  it  were,  by  one  sr  more  of 
its  parts,  and  this  bold  may  serve,  with 
the  aid  of  a  proper  amendment,  for  draw- 
ing in  a  description  of  the  entire  body. 
Every  proposition  to  amend  by  adding  to 
an  incomplete  cause  of  action  is,  in  reality, 
only  a  proposition  to  add  descriptive  mat- 
ter enough  to  finish  an  incomplete  descrip- 
tion; and  it  involves  a  comparison  of 
what  is  already  within  the  declaration 
with  what  is  sought  to  be  brought  in. 
Nothing  can  be  admitted  from  the  outside 
unless,  on  comparison,  it  matches  with 
something  inside,  and  goes  to  make  up  the 
Identical  organism  to  which  they  both  be- 
long. There  is  no  actual  disruption  or 
dismemberment  of  the  cause  of  action  by 
failing  to  describe  it  all  at  first,  but  the 
process  which  takes  place  in  amending  the 
description  may  be  conceived  of  as  one  of 
restoration  and  reconstruction,  much  like 
that  conducted  by  a  soOloglst  when,  from 
a  few  bones,  or  perhaps  a  single  one.  he 
draws  or  describes  the  whole  skeleton. 
There  Is  this  difference,  however:  The  zo- 
ologist undertakes  only  to  find  an  Individ- 
ual which  will  represent  the  species  to 
which  the  specimen  belongs,  whereas  re- 
construction by  amendment  must  result 
in  covering  with  the  declaration  as  amend- 
ed the  identical  individual  case  embraced 
originally  in  the  design  of  the  pleader,  and 
of  which  each  essential  fragment  of  the  re- 
stored whole  formed  a  part.  If  the  origi- 
nal design  of  the  pleader,  carried  out  In 
full,  would  embrace  no  cause  of  action,  the 
declaration  is  notamendable.  That  which 
would  be  no  cause  of  action  when  fully 
stated  has  no  parts  of  any  cause.  A  legal 
nonentity  is  as  destitute  of  parts  as  of 
wholeness.  When  a  cause  of  action  ap- 
pears in  the  declaration,  that,  and  that 
only,  1h  the  one  which  the  pleader  is  sup- 
posed to  have  designed.  When  none  ap- 
pears, the  design  is  to  be  sought  in  the 
light  of  what  is  alleged  In  the  declaration 
compared  with  what  is  alleged  In  the  pro- 
posed amendment.  It  the  two  nets  of  alle- 
gations harmonize  so  as  to  be  parts  of  one 
and  the  same  sufficient  design,  and  so  as 
to  fill  ont  that  design,  and  render  It  as 
complete  on  paper  as  the  law  requires  it 
to  be,  the  amendment  is  germane,  and 
must  be  allowed.  In  looking  for  the  de- 
sign of  ■  the  pleader,  be  is  to  be  Judged  by' 


his  work,  not  by  his  testimony.  The 
search  is  for  something  outside  of  the 
pleading,  at  least  not  wholly  Inside  of  it; 
but  in  conducting  the  search  the  court 
must  look  through  the  pleading  itself ,  so 
far  as  completed,  and  through  that  which 
is  offered  by  way  of  amendment  for  mak- 
ing it  complete.  Through  these  alone  the 
8<>arch  must  be  carried  on.  In  the  light  of 
the  lawi  and  with  the  aid  of  common 
sense,  and  sound  inference  acccordlng  to 
probability.  The  pleader  is  a  builder  who 
has  a  right  to  go  on  and  finish  from 
any  beginning  whatever,  provided  he  can 
show  his  original  plan  by  what  be  has 
done  and  what  he  proposes  to  do,  and 
provided  be  will  confine  himself  to  that 
plan,  and  provided  the  plan  is  one 
which,  when  fully  executed,  will  result  in 
a  real  edifice,  and  uot  a  mere  castle  in  the 
air.  Anything  Is  a  castle  In  tbe  air  which 
lacks  the  support  of  a  complete  cause  of 
action  in  tbe  plan  of  it  as  that  plan  would 
appear  if  all  of  It  were  finally  registered  in 
the  declaration.  The  plan  Is  to  be  consid- 
ered as  fully  formed  before  any  of  It  was 
registered ;  and  amending  the  declaration 
Is  simply  completing  the  registry,  no  sub- 
stantial change  of  plan  being  allowable. 
Tbe  builder  must  construct  at  least  a 
slight  foundation,  using  proper  materials, 
and  go  far  enough  in  the  development  of 
his  plan  to  show  not  merely  the  kind  of 
structure,  but  tbe  particular  edifice,  he  de- 
signed to  erect.  Then  he  may  go  on  and 
complete  it.  But  he  will  not  be  allowed  to 
reject  either  his  foundation  or  bis  plan, 
and  substitute  another.  He  may  repair 
the  foundation,  or  vary  the  plan  In  some 
of  its  particulars,  but  must  preserve  tbe 
identity  of  both.  The  outcome  must  be 
the  identical  edifice  designed  In  the  begin- 
ning, and  not  substantially  a  different  one. 
To  amend  substance  in  respect  to  the 
cause  of  action  there  must  be  within  tbe 
declaration  a  substantial  part  of  some 
particular  cause  of  action.  It  will  not 
suffice  to  have  a  partwiiicb  identifies  only 
a  given  class  of  cases.  Tberemust  be  com- 
plete differentiation ;  not  with  full  certain- 
ty, but  with  fair  probability.  There  must 
be  means  of  identifying  the  particular  in- 
dividual cause,  BO  as  to  adhere  to  one  and 
the  same  cause,  and  guard  against  the 
substitution  of  any  other  in  its  place. 
What  proportion  of  the  whole  substance 
will  suffice  for  indlvldaallising  the  partic- 
ular cause  of  action  embraced  in  the  plead- 
er's design  Is  not  a  fixed  quantity.  It  is 
variable,  and  in  one  instance  will  be  more. 
In  another  less.  A  few  characteristic  frag- 
ments might  serve  the  purpose,  or  It  might 
require  a  considerable  number.  If  we 
could  be  sure  that  only  a  single  fragment 
Is  inside,  and  if,  by  it,  the  rest  could  all  be 
tdeAttfled,  they  might  be  brought  In. 
However  numerous  the  fragments,  if  they 
can  each  be  recognized  as  belonging  to  one 
and  the  same  whole,  they  may  be  recom- 
blned. .  It  is  needful  to  observe  further 
that,  in  order  to  render  appropriate  any 
particular  amendment  or  series  of  amend- 
ments offered  to  complete  substance,  it 
must  not  stop  with  partial  completion, 
but  must  contain  all  that  Is  necessary  to 
make  the  cause  of  action  full  and  entire  in 
the  amended  statement,  when  read  in  con* 
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oection  with  the  original  declaration. 
Nothing  is  enough  to  amend  by  when  the 
cause  of  action  is  incomplete,  if  the  amend- 
ment oHered  would  not  complete  it.  Mere- 
ly improving  substance  without  making  it 
good,  or  increasing  it  without  adding 
enough,  has  no  value.  When  nothing  less 
than  four  can  win,  one  is  equal  to  three, 
for  each  of  them  counts  for  naught. 
Waste  will  not  be  added  to  waste  in 
amending  substance,  any  more  than  by 
amending  form  to  no  purpose.  An  amend- 
ment which  does  not  amend  is  not  better, 
but  somewhat  worse,  than  none. 

From  what  has  been  said,  it  is  apparent 
that  nothing  less  is  enough  to  amend  by, 
in  matter  of  substance  in  respect  to  the 
cause  of  action,  than  a  piaiutiff,  a  defend- 
ant, jurisdiction  of  the  court,  and  facts 
enough  to  indicate  and  identify  some  par- 
ticular cause  of  action  as  the  one  intended 
to  be  declared  upon,  so  as  to  enable  the 
court  to  determine  whether  the  facts 
proposed  to  be  introduced  l)y  the  amend- 
ment are  part  and  parcel  of'  that  same 
cause;  and  that,  when  all  these  elements 
are  in  the  declaration,  there  is  enougli  to 
amend  by.  Theleast  amount  of  substance 
In  a  declaration  which  will  serve  to  show 
that  what  is  offered  to  be  added  rightly 
belongs  there  is  enough  to  amend  by  if  the 
addition  proposed  would  make  the  cause 
of  action  complete.  On  the  other  hand, 
there  is  not  enough  to  amend  by  if  what 
is  already  in  will  not  suffice  to  identify 
the  now-coming  matter  as  rightly  belong- 
ing there,  or  if  receiving  the  latter  would 
not  make  the  cause  of  action  complete, 
hot  would  leave  it  still  incomplete.  The 
test  here  proposed  would  applj*  in  prin- 
ciple to  all  pleadings  with  relerence  to  the 
amendment  of  substance.  See  that  the 
new-comer  would  be  at  home  In  the  plead- 
ing, and  that,  with  it  admitted,  there 
would  be  no  material  absentee,  and  the 
question  is  settled.  It  has  been  suggested 
that  an  incomplete  cause  of  action  has  no 
life  in  it,  and,  consequently,  that  a  com- 
plete cause  is  necessary  in  order  to  render 
the  declaration  amendable,  a  dead  thing 
not  being  susceptible  of  any  amendment 
whatever;  but  this  begs  the  question.  It 
assumes  by  the  use  of  a  simile  that  life,  or 
something  analogous  to  it,  is  necessary 
to  a  legal  document  which  is  used  by  the 
law  as  mere  means  to  span  the  chasm  be- 
tween process  and  judgment;  and  it  as- 
sumes that  there  is  life  in  a  cause  of  action 
when  the  whole  of  It  is  in  the  document, 
l)ut  not  when  less  than  the  whole  is  in. 
The  first  assumption  may  be  granted,  but 
half  of  the  second  is  unwarrantable.  A 
cause  of  action,  if  alive  at  all,  is  alive  all 
over.  Each  fragment  is  living  matter, 
and  has  neither  more  nor  lees  vitality  in 
consequence  of  being  put  in  or  left  out  of 
the  declaration.  The  pleader  does  not 
slaughter  his  cause  of  action  by  the  way 
be  deals  with  it  in  pleading.  In  point  of 
tact,  pleading  merely  describes  it,  and 
failing  to  mention  some  of  its  parts  is  only 
omitting  to  tell  the  whole  truth  about  it. 
It  might  as  well  be  said  that  a  man  or  an 
animal  is  killed  by  a  deficient  description.  A 
cause  of  action  is  indestructible  by  any 
means  as  incomplete  description.  On  the 
contrary,  it   remains  so  absolutely  alive 


that,  without  the  least  change  In  itself,  a 
proper  supplement  to  the  description  will 
set  the  whole  business  right.  Deed  merely 
for  illustration,  figures  are  often  helpful, 
and  the  life-simile  may  be  helpfully  em- 
ployed in  the  present  discussion.  Amend- 
ment being  a  resource  against  waste,  and 
waste  in  pleading  being,  according  to 
common  sense  and  sound  economic  prin- 
ciplos,  no  more  justitiable  than  waste  in 
anything  else,  no  pleading,  especially  no 
declaration,  (that  on  which  the  existence 
of  the  whole  case  depends,)  should  be  cast 
out  as  worthless  if  it  can  be  saved  by  a 
fair  and  reasonable  use  of  the  amending 
power.  That  power  neither  creates  nor 
raises  from  the  dead.  Its  function  is 
neither  generation  nor  resurrection,  but  is 
ralhcr  one  of  development,  nutrition,  and 
medication.  If  the  legal  case  which  tlie 
pleader  intended  to  make  has  been  so  far 
developed  and  differentiated  in  design 
that  the  court  can  recognize  it  as  prob- 
ably fit  to  become  a  member  of  the  case 
family,  though  it  may  still  bein  the  womb, 
and  deficient  in  vigor,  or  not  fully  devel- 
oped in  some  of  the  essential  parts  or  or- 
gans which  would  enable  it  to  live  as  an 
independent  being,  indeed,  if  it  be  little 
more  than  a  mere  germ,  the  law  has 
quickened  it,  ana  it  is  within  the  reach  of 
amendment.  Life,  in  the  law  of  amend- 
ment, means  mere  quickening,  ante-natal 
life,  that  which  is  sufficient  to  start  with, 
though  it  may  be  much  less  than  is  requi- 
site to  support  existence  against  the  most 
feeble  attack  if  the  amending  power  be  not 
invoked.  Altogether  a  different  and 
higher  measure  of  life  is  contemplated  in 
the  law  as  a  basis  for  amending  form.  In 
order  that  form  may  be  amended  there 
must  be  vitality  of  substance  sufficient 
to  burst  from  the  womb,  pa^s  through  all 
the  stages  of  being  until  final  judgment  is 
rendered,  and  endure  perpetually  in  the 
judgment  itself.  The  reason  for  this  dif- 
ference is  that  amendment  of  substance  is 
capable  of  increasing  vitality  and  raising 
it  to  any  required  standard  of  vigor  and 
durability,  whereas  by  amending  form 
the  quantity  of  life  is  not  varied,  the  whole 
of  life  being  lodged  in  substance,  none  of 
it  in  mere  form.  Amendment  of  substance 
aids  a  declaration  to  live  and  augment  its 
life,  and  not  merely  to  exert  the  vital  force 
which  it  already  possesses. 

7.  We  are  now  ready  to  apply  the  doc- 
trines of  the  foregoing  discussion  first  to 
the  case  which  we  have  just  overruled, 
and  next  to  the  case  at  bar.  The  declara- 
tion In  the  former  sought  to  lay  down 
this  BQheme  of  action,  or  supply  the  mate- 
rials for  its  construction:  It  was  the  de- 
fendant's legal  duty  to  the  plaintiff  nut  to 
obstruct  a  certain  sewer-pipe,  which  con- 
veyed waste-water  from  the  plalntiff'b 
premises,  and  discharged  the  same  on  the 
defendant's  land.  The  defendant  did  ob- 
struct it,  to  the  plaintiff's  damage;  there- 
fore, a  right  to  recover, etc.  It  was  mani- 
fest from  the  original  declaration  that 
this  was  the  particular  duty  and  the  act- 
ual breach  comprehended  in  the  pleader's 
design.  78  Ga.  307.  The  breach  was  fully 
described,  but  the  duty  was  apparently  as- 
samed  to  exist,  for  nothing  from  wiiich  it 
could  be  rightly  inferred  was  allesed.    By 
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reason  ot  this  omission  no  duty  of  for- 
bearance to  obstruct  the  pipe  appeared, 
and  cuusequently  no  cause  of  action  was 
set  forth,  although  a  good  and  suflBcient 
one  was  evidently  embraced  in  the  design 
of  the  pleader.  Hehad  a  complete  design. 
The  duty  and  breach  he  intended  to  de- 
clare upon  would,  if  they  existed,  consti- 
tute a  real  cause  of  action,  and  only  one 
fact  requisite  to  show  their  existence  was 
omitted.  By  amendment  in  the  court  be- 
low, made  in  response  to  a  demurrer,  this 
omission  was  supplied.  The  plaintiff 
pleaded  an  easement  subjecting  the  defend- 
ant's land  tn  the  burden  of  receiving  the 
water  discharged  from  the  pipe.  The 
moment  this  fact  was  added  to  what  the 
declaration  already  contained  a  complete 
cause  of  action  was  stated.  But  this 
court  held  that  it  was  error  to  allow  the 
amendment,  the  declaration  not  being 
amendable,  for  the  reason  that  no  cause 
of  action  was  set  forth  at  flrst.  We  have 
already  seen  that  this  reason  was  the 
very  one  why  the  declaration  should  have 
been  amended,  because,  but  for  it,  no 
amendment  would  have  been  needed.  And 
there  was  certainly  enough  to  amend  by, 
even  if  we  are  to  attribute  to  the  pleader 
the  absurd  intention  of  treating  It  as  the 
legal  duty  of  one  man  to  allow  another  at 
will  and  without  permiHsion  to  conduct 
bis  wastewater  to  his  premises  in  an  arti- 
ficial drain,  and  discjiargu  it  thereon.  If 
it  was  the  pleader's  real  purpose  to  pro- 
pound this  theory  of  a  legal  duty,  we 
could  still  be  in  no  doubt  as  to  what  duty 
he  meant  to  assert  and  insist  upon.  It 
seems  much  more  probable,  however,  that 
he  intended  to  rely  upon  the  easement 
which  he  afterwards  alleged  by  way  of 
amendment,  and  that  on  account  of  inad- 
rartence,  haste,  or  carelessness,  he  failed 
to  plead  it  In  the  beginning.  It  was  ap- 
parently very  gross  negligence  not  to 
plead  It,  but  the  right  to  amend,  given  by 
statute.  Is  not  lost  by  any  negligence 
whatever.  The  court  may,  by  virtue  of 
section  3482  of  the  Code,  Impose  terms 
npon  its  exercise,  but  cannot  for  any  rea- 
son wholly  deny  the  right  to  amend  If 
there  is  enough  in  the  declaration  to 
amend  by.  No  false  theory  of  the  pleader 
as  to  what  facts  will  suflice  to  raise  the 
duty  covered  by  his  design  will  count 
against  the  right  to  amend,  provided  the 
design  itself  Is  disclosed,  and  is  one  which, 
when  filled  out  by  all  the  necessary  facts, 
will  embrace  a  cause  of  action. — the  iden- 
tical canse  on  which  the  suit  was  com- 
menced. If  the  plaintiff  really  has  the 
Identical  cause  of  action  which  he  has  en- 
deavored to  plead,  why  shonid  the  mis- 
take of  his  pleader  in  leaving  out  one  of 
Its  necessary  constituents,  because  be  sup- 
posed it  need  not  go  in,  be  any  bar  to 
amending?  Is  not  the  chief  object  of 
amendment  the  correction  of  mistakes? 
Mistakes  occasioned  by  error  of  Judgment 
or  opinion  are  quite  as  open  to  correction 
as  any  other.  Indeed,  were  counsel  of 
purpose  and  by  intention  to  leave  a  decla- 
ration incomplete  after  so  far  developing 
the  design  and  the  Identity  of  his  canse  of 
action  as  to  furnish  enough  to  amend  by, 
he  would  not  thereby  forfeit  the  statutory 
right  of  his  client  to  amend.  The  statute, 
v.l3s.£.no.38— 52 


except  as  a  guide  to  the  court  In  imposing 
terms,  cares  not  what  occasions  the 
amendment  to  be  needed.  The  right  to 
amend  is  granted  Irrespective  of  any  and 
every  consideration  as  to  whether  there 
was  fault  or  not  in  failing  to  have  the 
pleading  sufficient  at  flrst.  In  the  case  at 
bar,  also,  the  declaration  was  ample — 
more  than  ample— in  its  supply  of  matter 
to  amend  by.  Its  theory  of  duty,  breach, 
and  right  to  recover  may  be  formulated 
thus:  It  was  the  defendant's  duty  to  the 
plaintiff  not  to  cause  the  death  of  her  son 
by  negligence;  the  defendant  did  by  neg- 
ligence cause  his  death,  to  the  plaintiff's 
damage,  etc. ;  therefore,  the  right  to  re- 
cover, etc.  The  breach  and  tiie  manner 
of  It  were  set  out  with  much  particularity, 
and  all  the  facts  needful  to  raise  the  duty 
under  the  act  of  1887  appeared,  except  the 
one  fact  that  the  plaintiff  was  dependent 
upon  her  son  for  support.  Misled  by  the 
previous  misconstruction  of  the  Code  by 
this  court,  the  presiding  judge  refused  to 
allow  the  plaintiff  to  amend  by  supplying 
this  omitted  fact,  the  amendment  being 
offered  as  soon  as  the  judge  announced  his 
opinion  in  favor  ot  sustaining  the  defend- 
ant's demurrer,  and  before  any  judgment 
to  that  effect  was  written  out  or  entered. 
The  statute  giving  the  right  of  action  to 
the  mother  in  such  cases  was  not  pleaded 
or  referred  to  in  the  declaration ;  but  bo 
full  was  the  declaration  that  any  one  of 
average  Intelligence,  whether  learned  in 
the  law  or  not,  on  hearing  it  read  in  con- 
nection with  the  statiite,'could  not  fail  to 
understand  that  the  design  of  the  pleader 
was  to  base  his  action  on  that  statute. 
In  administering  the  law  of  amendment 
courts  cannot  afford  to  be  less  astute 
than  ordinary  by-standers  who  may  hap- 
pen to  be  present  at  their  proceedings. 
We  have  no  doubt  that  the  able  and 
learned  judge  who  presided  in  this  case 
well  knew  what  duty  of  the  defendant 
towards  the  plaintiff  was  meant  to  be 
asserted;  and,  had  he  been  at  liberty  to 
follow  his  own  convictions  as  to  the  true 
law.  It  is  very  probable  he  would  have  al- 
lowed the  amendment.  This  is  the  second 
instance  in  which  we  have  been  con- 
strained to  reverse  him  as  a  consequence 
of  correcting  a  misleading  decision  of  this 
court.  His  willingness  to  abide  by  au- 
thority which  ought  to  control  him  for 
the  time  being  is  not  the  least  conspicuous 
of  bis  many  judicial  virtues. 

8.  The  cross-bill  of  exceptions  com- 
plains of.  error  in  not  sustaining  the  de- 
murrer on  another  ground  in  addition  to 
that  just  considered.  This  ground  as- 
serts, in  substance,  that  for  the  time  being 
the  track  was  that  of  the  Central  Com- 
pany,— the  employer  of  the  plaintiff's  son, 
— which  company  was  using  it  under  its 
own  franchise,  and,  therefore,  that  the 
defendant  was  under  no  duty  to  a  servant 
of  theCentralCompany.  Butaccording  to 
the  declaration  the  track  belonged  to  the 
defendant,  and  all  duties  relating  either  to 
it  or  to  the  bridge  were  its  duties  exclusive- 
ly. It  was  the  lord  paramount,  and  was 
in  possession  and  use  of  the  track  in  com- 
mon with  its  tenant  or  licensee,  tlie  other 
company.  There  is  no  hint  in  the  decla- 
ration of  any  undertaking  by  the  latter  to 
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keep  either  the  track  or  the  bridge  In 
proper  condition.  On  the  contrary,  it  is 
aileKed  that  the  defendant  owed  to  that 
company,  as  well  as  to  the  plaintiO's  son, 
the  duty  of  keeping  the  track  and  the 
bridge  safe  fur  use.  In  connection  with 
this  ground  of  demurrer  Tv>i8  urged  in  the 
argument  the  doctrine  of  imputed  negli- 
gence, a  doctrine  which  is  of  doubtful 
standing  in  the  law,  and  which,  it  recog- 
nized, is  to  be  cautiously  applied.  The 
application  of  it  Hougbt  to  be  made  here 
is  this:  According  to  the  declaration  the 
plaintiff's  son  was  in  the  employment, 
not  of  the  defendant,  but  of  the  Central 
Company.  By  some  arrangement  between 
the  two  companies  the  latter  acquired  the 
right  to  run  its  trains  over  a  portion  of 
defendant's  track  in  the  city  of  Atlanta. 
The  track  was  spanned  by  a  bridge,  which 
it  was  the  defendant's  duty  to  keep  light- 
ed at  night,  and  in  safe  condition,  and, 
the  bridge  being  low,  to  keep  ropes  ad- 
justed in  proper  position  and  at  a  proper 
elevation  so  that  persons  on  top  of  the 
cars  approaching  the  bridge  would  come 
in  contact  with  the  ropes,  and  thus  re- 
ceive warning  of  danger  in  time  to  shun  it 
by  bowing  down  low  enough  to  pass  un- 
der the  bridge  without  injury.  The  de- 
fendant was  negligent  in  maintaining  too 
low  a  bridge,  in  not  lighting  it  at  night. 
In  allowing  the  ropes  to  decay  or  be  oat 
uf  place,  and  in  not  keeping  them  up  so 
as  to  give  the  necessary  warning;  also  in 
allowing  dangerous  timbers  to  project 
from  the  bottftm  of  the  bridge  down- 
wards. In  consequence  of  this  negligence, 
of  which  the  plaintiff's  son  was  ignorant, 
he,  during  a  dark  night,  while  on  top  of  a 
moving  train  of  cars  of  the  Central  Com- 
pany, and  engaged  in  the  line  of  his  duty, 
struck  against  the  bridge  and  was  killed. 
There  was  no  allegation  that  the  Central 
Company  was  Ignorant  of  the  defendant's 
negligence  and  the  danger  occasioned 
thereby,  and  the  contention  is  that,  as 
there  was  no  privity  between  the  defend- 
ant and  the  plaintiff's  son,  the  duty  of  the 
defendant  in  resrard  to  the  bridge  and  the 
ropes  was  not  directly  to  him.  but  was  to 
the  Central  Company;  and  that,  if  the 
latter  company  knew  of  the  danger,  and 
nevertheless  ran  into  it,  this  was  contril)- 
utory  negligence  by  the  master,  which  Is 
to  be  Impnted  to  the  servant  who  suffered 
or  was  killed  by  the  joint  negligence  of  the 
master  and  the  defendant.  There  Is  an 
answer  to  this  contenton,  dependent  on 
the  rules  of  pleading,  which  answer  we 
shall  make  presently,  but  we  may  suggest 
in  passing  what  might  be  said  were  that 
response  not  at  hand.  One  who  engages 
with  a  master  to  furnish  a  safe  way  for  the 
passage  of  the  latter  and  his  servants, 
and  allows  them  to  enter  upon  and  use 
the  way  accordingly,  is  to  be  understood 
as  holding  it  out  to  the  servants,  as  well 
as  to  the  master,  as  fit  for  safe  use,  and  as 
Inviting  the  servants  to  use  It  In  the  due 
course  of  transacting  the  master's  busi- 
ness. This  puts  him  in  a  relation  of  duty 
towards  the  servants  no  less  direct  than 
that  which  he  bears  to  the  master;  but  a 
duty  governed  by  the  law  of  tort,  instead 
of  the  law  of  contract.  For  the  violation 
of  tbl0  duty, by  which  oneot  the  servants  is 


injured, it  isnoanswer  tosaytbat  tbemas- 
ter  aided  in  the  violation,  or  was  lustra- 
umental  in  causing  injury  to  be  sustained 
by  reason  thereof,  or  that  be  was  negU- 
genx  in  not  protecting  the  servant  against 
the  consequences  of  the  defendant's  nett- 
llgence,  U  the  defendant's  negligence  was 
in  part  the  proximate  cause  of  the  In- 
jury. The  rule  of  our  law  (Code,  $  2972) 
is  that.  It  the  person  injured  could,  by  the 
use  ot  ordinary  diligence,  have  protected 
himself  against  the  consequences  ot  tbe 
defendant's  negligence,  there  can  be  no  re- 
covery; but,  we  apprehend,  he  is  not  to 
lose  his  action  if  some  one  else  could  have 
protected  him,  and  negligently  failed  to 
do  it.  Far  more  reasonable  would  it  t>e 
to  treat  both  the  negligent  parties  as 
wrong-doers,  and  make  them  both  an- 
swerable for  the  result  to  which  they 
mutually  contributed,  than  to  excuse  one 
of  them  because  the  other  also  was  at 
fault.  Be  this  as  it  may,  there  was  no  er- 
ror in  overruling  this  ground  of  .demurrer 
to  the  plaintltl's  declaration,  because  it 
does  not  appear  that  the  Central  Com- 
pany was  negligent  or  at  fault  in  any  way 
whatever.  On  the  contrary,  the  death  ot 
the  plaintiff's  son  is  attributed  in  tbe  dec- 
laration wholly  to  tbe  negligence  ot  tbe 
defendant.  If  in  this  respect  the  declara- 
tion is  not  true,  its  want  ot  truth  is  mat- 
ter of  defensive  pleading  by  direct  denial 
or  otherwise.  The  mere  failure  to  allege 
that  the  Central  Company  was  Ignorant 
ot  the  danger,  or  of  the  conditions  which 
caused  the  danger.  Is  no  warrant  tor  as- 
suming contributory  negligence  on  the 
part  of  that  company.  Kentucky  ft  I.  B. 
Co.  V.  Hall.  125  Ind.  2-^0,  2S  N.  E.  Rep.  219; 
Railroad  Co.  v.  Evans,  (Ga.)  18  S.  E.  Rep. 
580.  Judgment  reversed.  On  cross-bill  ot 
exceptions,  afSrmed. 

NOTE. 

Aathorities,  besides  cases  in  the  Georgia  Re- 
ports, which  may  be  consulted  in  connection  with 
the  foregoing  opinion:  Pleading  at  common  law 
was  originally  ore  tenug  at  the  bar,  and  defects 
were  cured  instcmter.  S  Reeves,  Hist.  Com. 
Law,  (Ed  1880,)  569.  Afterwards,  when  they 
came  to  be  written,  either  party  could  amend  in 
form  or  substance,  so  long  as  the  pcoceediogs 
were  in  paper, — that  is,  before  the  record  was 
made  up.  1  Bac.  Abr.  224;  2  Vin.  Abr.  291;  1 
Fetersd.  Abr.  (503)  et  seq. ;  1  Tidd  Fr.  094  et 
seq. ;  1  Har.  Dig.  VH;  Ifans.  Dem.,  149  et  seq., 
"The  Compleat-  Attorney  and  Solicitor, "  900  et 
8eii.;Anon.,lSalk.47;  Anon..  iiSaUc.  590:  Walker 
V.  lAURhton.  Fortes.  277;  Bonfleld  v.  Hilner,  9 
Barrows,  1098;  lAmer.  &  Ki«.  Ena  Law,  p.  546; 
Queen  v.  Inhabitants,  Sid.  107  It  is  not  too  late 
to  amend  the  declaration  after  demurrer,  joinder, 
and  argument.  Taylor  v.  Bramble,  Barnes,  6; 
Farmer  v.  Barton,  Id.  9;  Fool  v.  Hamerton,  2  Bar- 
nard. 69;  Hardy  v.  Gilding,  8  Lev.  80;  Jones  y. 
Edwards,  8  Mees.  &  W.  218:  Goodwin  v.  Hannah, 
6  Strob.  157.  See  Bang  v.  Bllames,  Hardw.  Cas. 
Temp.  42,  SStrange,  976;  Anon.,  SMod.  167;  Queen 
V.  Inhabitants,  supra;  IBac.  Abr.  226;  2Vln.  Abr. 
(317;)  1  Fetersd.  Abr.  (539;)  1  Tidil,  Fr.  709;  8 
Cbit  Fr.  761.  Fenal  actions  are  amendable  at 
common  law,  the  same  as  ordinary  actions.  1 
Tidd,  Pr.  711 ;  King  v.  El  lames,  supra :  Jones  t.  Bd- 
wara8,saiwa.  Something  to  "amend  by."  ITidd, 
Pr.  718;  King  t.  Bllamea,  Hardw.  Gas.  Temp. 
42;  Woodman  v.  Inwen,  Barnes,  9;  Oiddens  v. 
Mirk,  40a.  86+;  Christian  v.  Ponn,  6Ga.  482;  Led- 
slngerv.  Central  Line  Steamers,  75  Ga.  587;  Smets 
V.  weathersbee,  R.  M.  Charlt.  637.  Declarations 
setting  out  no  cause  of  action  amendable.    Skin- 
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ner  v.  Orant,  13  Vt  4M;  Pnllen  v.  Hntohlnaon, 
as  Me.  349;  King  ▼.  Railway  Co.,  79  Mo.  32S; 
Manz  V.  Railway  Co.,  87  Mo.  378;  Railway  Co. 
▼.  Piper,  36  Kan.  58.  But  see  Hobby  v.  Mead,  1 
Day,  306.  Ii^ve  to  amend.  Creel  v.  Brown,  1 
Bob.  (Va.)  265;  Strange  ▼.  Floyd,  9  Grat.  474; 
Trumbo  v.  Finley,  1-j  8.  0.  806;  Bipohoff  T. 
Blease,  30  8.  C.  4S0;  Miller  y.  Stark,  (8.  C.)  7  8. 
E.  Bep.  SOI;  BtOTBil  v.  Bowers,  10  Humph.  56U: 
Gammon  v.  Schmoll,  6  Taunt  844.  Not  allowed 
after  dismissal  on  general  demurrer.  Hart  y. 
Bowie,  84  La.  Ann.  333.  "Cause  of  action." 
Colby  Pr.  p.  166  et  seq. ;  8  Amer.  &  Kng.  Eno. 
Law,  46;  Fetre  y.  Craft,  4  Bast,  488;  Steyenson 
y.  Mndgett,  10  N.  H.  888:  Merrill  y.  Russell,  13 
N.  H.  79;  Cabarga  y.  Seeger,  17  Fa.  St.  5U; 
Jackson  y.  8ptttall,  L.  R.  5  C.  F.  S53;  Cooke  y. 
Gill,  L.  R.  8  C.  F  107;  Durham  y.  Sponoe,  L.  R. 
6  Exch.  46;  Cherry  y.  Thompson,  L.  R.  7  Q.  B. 
S73;  President,  etc.,  y.  Railroad  Co.,  10  How.  Pr. 
1,  Veednr  y.  Baker,  83  N.  T.  160;  Hill  y.  Smith, 
84  Vt  536;  Rodgers  y.  Association,  17  8.  C.  41U. 
Amendmentofblllsin equity.  Story,  Eq.  PI.  gSSS 
et  seq. ;  Mltf.  Eq.  PI.  by  'l"yler,  309,  413,418,419; 
1  Daniell,  Ob.  Pr.  401  et  seq.  Substance  and  form 
distinguished.    Qonld,  PI.  p.  436,  a  9,  $  18. 


(88  Ga.  12)  

Johnson  t.  Cummings. 
(SuvrerM  Court  of  Oeorgia.    Oct  19, 1891.) 
Cbktioraki— When  Libs. 
One  of  the  errors  assigned  in  the  certiorari 
being  that  the  magistrate  rendered  judgment  for 
the  plaintiff's  debt,  and  the  action  being  based 
upon  an  accotmt,  there  was  a  question  of  fapt  in- 
yolved,  and  consequently  the  remedy  in  the  first 
instance  was  not  by  oerttorari,  but  by  appeal  to 
a  Jury  in  the  iustioe's  court,  the  amoimt  claimed 
being  under  $50. 
(SuUabus  by  th«  Court) 

Error  from  soperior  coort,  Folton 
county;  Mabsuall  J.  Clarka,  Judge. 

Petition  for  certiomrt  by  C.  J.  Johnson. 
The  certiorari  was  dismissed  in  the  court 
below,  and  petitioner  bringH  error.  Af- 
firmed. 

OneCummingBBued  Johnson  in  a  magis- 
trate's court  (or  $22.60,  balance  due  tor  10 
quarter  Itegs  of  beer,  the  suit  being 
brought  by  Gummings,  "sole  wholesale 
dealer  In  the  Gerlce  Brewing  Company's 
Cincinnati  beer. "  The  magistrate  decided 
in  favor  of  Cummings,  and  Johnson  sued 
out  a  certiorari  to  the  superior  court,  in 
which  court  the  certiorari  wan  dismissed, 
on  the  ground  that  the  petition  tberelpr 
and  the  magistrate'a  answer  did  not  pre- 
sent questions  of  law  alone,  but  ques- 
tions of  mixed  law  and  tact,  and  that  ap- 
peal to  a  jury  In  the  magistrate's  court, 
and  not  certiorari,  was  the  proper  reme- 
dy, to  which  ruling  .Tohnson  excepted. 

Engine  M.  Mitchell,  fur  plaintiff  in  er- 
ror.   J.  C.  Jeokhm,  for  defendant  in  error. 

PXB  OcvAiL    Judgment  afllnned. 


(87  aik.7n) 


PHlIilPS  V.  CNkai- 


ISupreme  Court  of  Oeorgia.   Oct  IS,  1891.) 

ySWDOB  AMTt  VUDSS  —  MlBTAZB— BOUHSABIM— 

But  and  Seconoauy  EyiDSKCB. 

1.  Where  each  of  two  coterminous  proprie- 
tors recognizes  the  ownership  of  the  other,  and 
that  the  tract  of  each  is  bounded  by  that  of  the 
other,  the  ascertainment  of  the  true  line  between 
them  fixes  the  extent  of  their  respectlye  tracts. 

3.  If  one  by  n  stake  purchases  a  strip  of  land 
from  the  other  which  really  belongs  to  himself, 
though  be  acquire  actual  possession  by  reason  of 


his  purchase,  he  is  not  bound  to  surrender  the 
possession  in  order  to  avoid  paying  the  purchase 
money,  if  the  transaction  was  by  mutual  mistake, 
or  if  it  was  by  mistake  of  the  purchaser  and 
fraud  on  tbe  part  of  the  yendor. 

8.  The  rule  that  transactions  In  the  sale  and 
purchase  of  land  which  were  evidenced  by  writ- 
ing are  not  to  be  proyed  by  parol,  without  first 
accounting  for  the  absence  of  the  writing,  ap- 
plies in  this  case. 

4.  The  relevancy   of  possession,  etc.,  of  an- 
other tract  by  a  third  person  is  not  apparent 
There  was  no  error  in  denying  a  new  trial  on  any 
of  the  grounds  set  forth  in  the  motion. 
{Syllabui  by  the  CowU) 

Error  from  city  court  of  Atlanta;  Uow- 
ABD  Van  Epps,  Judge. 

Action  by  Mary  8.  PhillipB  against  Hi- 
ram O'Neal,  on  notes  given  for  tbe  pur- 
chase price  of  land.  Judgment  for  defend- 
ant.   Plaintiff  brings  error.    Affirmed 

Bruyies  <ft  Sous,  for  plaintiff  in  error. 
Simmons  A  Corii/(aa,  for  defendant  in 
error. 

Blboki.bt,C.  J  This  cnsehas  been  here 
twice  before.  O'Neal  v.  Phillips,  83  Ga. 
556, 10  S.  B.  Rep.  352;  Phillips  v,  O'Neal, 
85  Ga.  142, 11  S.  £.  Bep.  581.  On  tbe  first 
occasion  it  was  held  that,  if  the  pleas  of 
O'Neal  were  found  to  be  true,  the  verdict 
should  be  in  his  favor.  At  the  trial  which 
took  place  afterwards  tbe  verdict  was  in 
his  favor,  and  this  was  a  finding  that  tbe 
pleas  were  true.  But  thecourt  having  ad- 
mitted some  illegal  evidence  that  may  have 
influenced  the  jury  in  their  opinion  as  to 
where  tbe  true  boundary  which  originally 
divided  the  premises  of  the  respective  par- 
ties WHS  located, a  new  trial  was  granted, 
not  for  the  purpose  ul  reopening  the  whole 
controversy,  but  for  the  purpose  of  ascer- 
taining where  the  true  boundary  was. 
This  court  thought  that  tbe  true  issue 
remaining  tor  trial  was:  "Where  is  tbe 
north  boundary  of  tbe  line  of  Phillips*  land  ? 
Did  Phillips'  land,  when  she  sold  to 
O'Neal,  extend  north  of  Pine  street?  If  it 
did.  she  Is  entitled  to  recover  on  the  notes 
Boed  on :  if  It  did  not,  she  is  not  entitlsd 
to  recover,  (or  she  c/nly  sold  her  interest 
in  the  land  lying  north  of  Pine  street  to 
O'Neal's  land.  If  there  was  any  of  her 
land  lylngnorth  of  Plnestreet,  then  O'Neal 
purchased  It,  and  would  be  bound  to  pay 
these  notes;  if  not,  he  would  not  be  bound 
to  pay  the  notes."  The  court  added: 
"We  think  tbe  issue  above  stated  should 
be  submitted  alone  by  the  court  to  the 
Jury,  together  with  the  question  of  inter- 
est, and  nothing  else."  This  course  was 
pursued  by  tbe  superior  court  at  the  last 
trial,  and  the  Jury  again  (onnd  in  (avor  o( 
O'Neal.  Mrs.  Phillips  moved  (or  a  new 
trial,  and  tbe  motion  was  overruled. 

1.  These  parties  were  coterminous  pro- 
prietors,  and  each  acknowledged  the  own- 
ership ot  the  other,  O'Neal  by  the  deed 
from  Love  to  him,  which  was  dated  Au- 
gust 20,188.3,  and  Mrs.  Phillips  by  her  bond 
for  titles  to  O'Neal,  which  was  dated  Sep- 
tember 21,  1885.  O'Neal's  tract,  as  de- 
scribed in  tbe  aforesaid  deed,  was  bound- 
ed "south  by  Phillips'  true  line,"  and  the 
description  in  the  bond  for  titles  from  Mrs. 
Plilllips  to  O'Neal  was  as  follows:  "A  cer- 
tain tract  or  parcel  of  land  on  the  north 
side  of  Pine  street,  and  east  side  ol  Voci, 
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adjoinins  the  said  Hirara  O'Neal  on  the 
north  and  N.  J.  Hammond  on  the  eadt, 
being  all  my  interest  north  of  Pine  street;" 
and  the  obligation  she  assumed  in  the 
bond  was  "to  make  said  O'Neal  a  title  to 
all  of  her  Interest  iu  and  to  all  of  her  said 
lot  north  of  Fine,  warranting  the  same 
against  her  heirs  and  assigns."  As  the 
limit  of  O'Neal's  tract  was  Mrs.  Phillips* 
true  line,  and  as  Mrs.  Phillips  recognised 
that  O'Neal's  land  extended  to  her  line, 
the  location  of  that  line  would  show  the 
true  original  boundary  between  their  re* 
spective  tracts.  If  that  boundary  was 
not  north  of  Plue  street,  then  Mrs.  Phillips 
sold  to  O'Neal  his  own  land,  for  she  did 
not  Intend  or  undertake  to  sell  anything 
south  of  that  street,  and  she  expressly  de- 
clared that  what  she  did  sell  was  all  her 
interest  north  of  it.  If  she  had  no  Inter- 
est north  of  it,  O'Neal  acquired  nothing 
by  his  purchase.  There  bad  been  no  dis- 
pute as  to  the  boundary,  and  consequent- 
ly nosettlement  of  a  dispute  was  involved 
in  the  transaction ;  there  was  nothing  in 
the  nature  of  a  compromise  or  the  adjust- 
ment of  a  controversy. 
.  2.  O'Neal  sets  up  by  bis  plea  that  he 
was  ignorant  of  the  location  of  the  true 
line,  and  that  both  Mrs.  Phillips  and  her 
husband,  who  represented  her  in  the  trajis- 
action,  knew  where  it  was,  and  did  not 
inform  him.  He  insists  also  that,  it  they 
did  not  know,  this  made  a  case  of  mutual 
mistake;  and  that,  as  they  represented, 
in  effect,  that  they  did  know,  be  is  entitled 
to  relief.  Inasmuch  aa  he  really  received  no 
consideration.  To  this  it  was  answered, 
when  the  case  was  first  here,  that,  as 
O'Neal  acquired  possession  by  reason  of 
his  purchase  from  Mrs.  Phillips,  he  was 
bound  to  restore  the  possession  or  pay  for 
the  land.  But  that  position  was  distinct- 
ly overruled,  this  court  saying*  "In  a 
case  like  the  present,  it  is  not  necessary 
that  the  contract  should  have  been  rescind- 
ed and  the  property  restored  to  the  vendor. 
Neither  a  court  of  law  nor  of  equity  could 
or  would,  under  the  facts  alleged  in  these 
pleas,  require  arestoration  of  the  property 
to  the  plaintiff.  That  would  be  to  require 
one  to  restore  to  another  property  which 
belonged  to  himseir.  If  A.  purchase  a 
horse  from  B.,  thinking  at  the  time  that 
the  horse  belongs  to  B.,  and  give  his  note 
for  the  purchase  price,  B.  knowing  at  the 
time  that  the  horse  belongs  to  A.,  the  ven- 
dee,Bucb  note  would  bewitboutconsldera- 
tion ;  and,  inasmuch  as  the  horse  bad  got 
into  the  hands  to  which  it  belonged,  it 
would  be  manifestly  unjust  to  require  it 
to  be  restored  to  a  person  to  whom  it  did 
not  belong.  So,  in  this  case,  if  the  land 
belonged  at  the  time  of  the  purchase  to 
the  purchaser  and  not  to  the  vendor,  and 
tho  purchaser  believed  It  belonged  to  the 
vendor,  and  the  vendor  knew  that  he  had 
no  title  to  It  himself,  there  could  be  no 
sense  or  Justice  in  requiring  a  restoration 
of  possession  ot  the  property  to  the  ven- 
dor. It  would  be  taking  the  property 
that  belonged  to  one  man,  and  giving  It 
to  another,  who  had  no  claim  to  it." 
Nevertheless,  at  the  last  trial,  the  counsel 
for  Mrs.  Phillips  requested  the  court  to 
charge  the  Jury  thus:  "If  you  believe  from ' 
the  evidence  that  O'Neal  acquired  posses- i 


sion  of  the  land  under  and  by  virtue  of  bis 
purchase  from  Mrs.  Phillips,  and  that  be 
still  holds  possession  of  the  same,  and  has 
not  been  evicted  and  turned  out  of  posses- 
sion, yoQ  should  find  for  the  plaintiff,  as  it 
would  he  inequitable  and  unjust,  under 
such  a  state  of  facts,  for  O'Neal  to  bold 
on  to  the  property,  and  not  pay  for  it. " 
For  three  reasons  thodenial  of  this  request 
was  proper:  (1)  It  was  not  law  in  its 
application  to  this  case;  (2)  this  court 
had  so  ruled  in  S3  Oa. 556,108.  E.  Rep.  352; 
(3;  It  was  wholly  irrelevant  upon  the  ques- 
tion whether  the  land  of  Mrs.  Phillips  ex- 
tended north  of  Pine  street,  which  was 
the  issue  on  trial.  If  the  decision  of  this 
court  in  85  Ga.  142, 11  S.  E.  Rep.  5S1,  was 
of  any  authority. 

3.  Another  ground  ot  the  motion  for  a 
new  trial  complains  that  O'Neal,  on  cross- 
examination,  was  not  required  to  answer 
as  to  certain  transactions  involving  writ- 
ings. It  is  enough  to  say  that  the  writ- 
ings, or  some  of  them,  were  not  produced 
or  accounted  for.  Moreover,  this  testi- 
mony related  to  the  fact  of  taking  and  re- 
taining possession,  which,  as  we  have 
seen,  was  not  material. 

4.  It  is  not  clear  to  us  that*  the  court 
erred  in  excluding  the  evidence  of  Mulinax 
as  to  Crawford  Munroe's  occupation  ot 
a  portion  of  the  Brumby  tract,  and  we 
think  the  court  did  not  err  in  denying  a 
new  trial  on  any  ot  the  grounds  set  forth 
In  the  motion.    Judgment  affirmed. 


(88  Oa.  U) 
Richmond  &  D.  R.  Co.  v.  Wbiqht. 

(Supreme  Court  of  Oeorgia.    Oct  19, 1891.) 

IllSTBB  AST)  SSBVANT— NEOLIOBirCB— ASSUMPTIOH 

OF  Risk— £vros!ioB. 
This  case  turned  on  the  credibility  of  the 
witnesses,  and  there  was  no  abuse  of  discretion 
by  the  couTt  below  in  not  granting  a  new  tcitd. 
(Syllabiia  by  the  Court.) 

Error  from  city  court  ot  Atlanta ;  How- 
ABD  Van  Eppb,  Judge. 

Action  for  personal  injuries  by  Robert 
Wright  against  the  Richmond  &  Danville 
Railroad  Company.  Judgment  for  plain- 
tiff, and  defendant  appeals.    Affirmed. 

The  following  is  the  official  report: 

Wright  sued  the  railroad' company  for 
damages  for  personal  Injuries,  and  ol>- 
tained  a  verdict  for  $475.  Defendant 
moved  for  a  new  trial,  upon  the  grounds 
that  the  verdict  was  contrary  to  law,  evi- 
dence, etc.,  and  excessive.  The  motion 
was  overruled,  and  It  excepted.  The  evi- 
dence for  plaintiff  was,  in  brief,  to  the  fol- 
lowing effect:  At  the  time  he  was  hurt  be 
was  working  for  the  Georgia  Pacific  Rail- 
way, which  is  controlled  by  defendant. 
He  was  Hurt  on  the  ni^t  of  December  16. 
1889,  after  he  hod.  been  working  a  little 
over  two  weeks  for  that  company.  He 
was  instructed  by  a  conductor— one 
Guthrie — ^to  coui^e  an  engine  and  cab  to 
another  cab,  the  latter  being  stationary. 
He  gave  the  flronan  of  the  engine,  on 
whose  side  he  was,  a  car-length  slicnal  to 
slack  up ;  but  he  did  not  seem  to  slack  ap, 
and,  just  before  be  struck  the  standingcab, 
gave  him  a  signal  to  stop.  He  did  not 
stop,  but  struck  the  cab,  and  knocked 
it  about  two  and  a  half  or  three  feet. .  He 
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then  signaled  the  flremau  to  stand  stili, 
and  tuld  him  to  stand  still  and  let  him  go 
in  and  make  the  coupling.  He  went  in  to 
make  the  coupling,  having  a  link  and 
lamp  in  one  hand  and  a  stick  in  the  other. 
He  laid  bis  lamp  down  on  the  end  of  the 
stationary  car,  and  tried  to  get  the  pin 
unt,  but  it  was  tight,  and  he  cunid  not 
shake  It  loose.  Hetook  the  other  link  and 
commenced  driving  up  the  tight  link,  and 
all  at  once  heard  the  engine  exhaust, 
-(when  an  engine  is  moving  it  will  ex- 
hanst,)  and  he  went  to  run  out,  and  stum- 
bled on  something,  and  threw  up  his  hand 
to  catch.  He  threw  tip  his  hand  on  the 
dead-block,  and  Just  as  he  did  so  it  was 
struck  and  caught.  The  fireman  saw  the 
signal  he  gave  him  to  stand  still,  and  the 
engine  was  standing  completely  still 
when  he  went  In.  It  would  have  been 
plaintiff's  duty  tn  give  him  a  signal  to 
come  forward ;  and  plaintiff  did  not  do 
BO ;  he  came  forward  without  such  signal. 
When  plaintiO  was  driving  the  pin  up  be 
was  stooping  or  squatting  down.  He 
had  to  do  so.  It  was  as  much  as  he  could 
do  to  drive  it  up  with  the  link.  It  was 
very  tight.  When  he  went  between  the 
cars  he  was  going  to  couple  with  bis 
stick.  It  comes  handier  for  liim  to  couple 
with  a  stick  than  without  one.  Did  not 
remember  whether  he  laid  It  on  the 
ground  or  the  platform  of  the  cab,  but 
be  knew  be  had  to  lay  It  down  to  drive 
out  the  pin.  He  could  nut  get  the  pin  out 
with  the  stick.  He  did  not  get  up  on  the 
platform  of  the  cab  to  get  the  pin  out,  be- 
cause he  could  not  get  It  out  on  the  plat- 
form. Charles  Simmons,  another  brake- 
man  or  switchman,  saw  the  accident.  He 
was  there  to  give  them  the  signals,  but 
was  not  giving  any  signals  that  plaintiff 
knew  of ;  and  whether  or  not  the  engine 
was  moved  on  Simmons'  signal  plaintiff 
did  not  know.  Both  of  them  gave  the 
signal  to  stand  still,  whlcb  was  the  last 
signal  made.  Simmons  was  standing  on 
one  end  of  tbe  cab  and  plaintiff  on  tbe 
other.  Plaintiff  did  not  make  tbe  coup- 
ling. No  slack  caught  bis  band.  When 
he  was  hurt  Outhrie  told  Simmons  to  cut 
the  engine  loose,  and  put  plaintiff  on  It, 
and  go  up  to  the  ofBce,  and  he  would  tele- 
phone for  the  doctor,  and  have  biro  come 
down  to  dress  plaintiff's  hand.  The  en- 
gine did  not  pull  the  cabs  up  to  the  office 
when  plaintiff  went  with  it.  The  cabs 
were  left.  He  did  not  tell  Outhrie  he  was 
hurt  by  the  slack  rolling  out  while  he  was 

Sushiiig  tbe  pin.  The  engineer  asked  blm 
ow  he  got  hurt,  and  whether  he  got  hurt 
the  second  time  he,  the  engineer,  hit  the 
cars,  or  the  first  time;  and  plaintiff  told 
him  he  got  hurt  the  second  time.  At  that 
time  he  was  between  2S  and  29  years  old, 
and  was  earning  $1.26  a  day;  working 
during  the  week  all  the  days  and  on  Sun- 
day night.  He  went  to  work  again  after 
the  Injury,  the  last  of  May.  Worked  for 
two  or  three  day's  helping  a  man  pile 
shingles  and  plank,  and  then  drove  a 
spring  wagon.  With  the  spring  wagon 
he  worked,  until  tbe  weather  commenced 
getting  cold,  for  $4.50  a  week.  He  is  now 
working  'for  defendant  as  a  switchman, 
and  has  been  working  on  this  job  since 
November   or  December,  1890.     Has  not 


been  working  for  them  ever  since.  When 
he  is  able  to  go  he  Is  able  to  work.  In 
February  he  lost  nearly  half.  In  Decem- 
ber he  did  not  know  how  much,  but  knew 
he  drew  $18  and  something.  Drew  $16 
and  something  in  January  ,  $20  in  March. 
Did  not  remember  what  he  drew  in  April. 
Tbe  last  pay  day,  got  about  $20.  He 
stopped  off  from  work  tbe  second  week 
before  tbe  trial,  which  occurred  on  May 
13, 1891.  Was  not  discharged,— just  quit. 
He  can  now  work  tolerably  well,  but  can- 
not do  good  work  as  he  could  before  be 
got  hurt.  If  he  does  two  or  three  days' 
hard  work,  it  wlU  pain  his  hand  so  he  can' 
hardly  stand  It.  Where  the  leaders  are 
drawn  he  cannot  bear  for  anything  to 
touch  his  band.  It  seems  tender  and  sore 
all  the  time,  unless  he  has  a  glove.  His 
hand  was  "bnrsted"'  across,  and  then 
from  two  of  his  fingers  out  to  his  thumb. 
There  was  a  hole  that  you  could  run  your 
thumb  In ;  and  his  first  finger  hasn't  any 
feeling  at  all.  It  whh  the  last  of  April 
when  bis  hand  healed  up.  He  suffered 
about  a  month  or  six  weeks.  It  seemed 
like  pins  or  needles  sticking  all  through 
his  hand.  He  could  not  sleep  day  or 
night,  and  could  not  rest  unless  his  hand 
was  bound  up  tight.  It  pains  him  yet 
sometimes,  etc.  If  he  does  any  kind  of 
heavy  work,  or  any  kind  of  lilting  or 
straining,  it  pains  htm  and  hurts  him  for 
two  or  three  days;  or  if  be  lifts  as  much 
as  a  24-pound  sack  of  flour  it  will  pain 
him.  In  the  fix  his  hand  is  now  he  cannot 
d<i  near  the  work  be  could  do  before  It 
was  hurt.  Before  be  could  work  all  the 
time,  and  now  can  put  In  about  three  or 
fourdays  a  week,ornot  so  many.  Wheth. 
er  it  was  against  the  rules  to  go  in  be- 
tween tbe  cars  he  did  not  know.  Sup- 
posed it  was  a  rule  of  tbe  company  that 
couplings  were  to  be  made  with  sticks. 
No  rules  were  read  to  him  at  all,  and  he 
could  not  read  them  himself.  He  did  not 
know  whether  he  made  his  mark  or  not 
to  the  agreement  or  rule  hereafter  to  be 
mentioned.  Guthrie  asked  him  if  he  had 
ever  signed  the  coupling  list,  and  be  told 
him,  "No;"  and  Guthrie  said,  "Well,  sign 
tbls  here,  and  we  will  go  home.  It  ain't 
no  'count  nohow. "  Guthrie  did  not  read 
it,  and  plaintiff  did  not  hear  It  read. 
Plaintiff  signed  something.  He  did  not 
know  what  it  was.  That  was  the  second 
morning  after  Guthrie  hired  him.  He  was 
not  made  to  sign  the  rule.  Signed  the 
next  morning  after  they  employed  him. 
He  had  a  stick  that  he  coupled  with,  and 
used  it  all  the  time.  The  rules  were  never 
read  to  him,  and  never  explained  to  him. 
There  was  a  copy  shown  to  him.  He" 
could  not  read  them.  If  It  was  a  rule  to 
use  a  stick,  It  was  not  read  to  bim,  and 
be  did  not  know  it.  No  one  explained 
any  rules  to  him.  What  was  required  of 
a  brakeman  as  to  signals,  switching, 
carrying  keys,  running  an  engine,  and  all, 
he  learned  when  he  first  came  to  the  rail- 
road. The  only  caution  Outhrie  ever 
gave  blm  was  as  he  was  going  to  make 
a  coupling,  and  the  end  of  a  coal-car 
dropped  out,  and  Outhrie  came  and 
looked  at  it,  and  told  him  he  must  be 
particular  about  going  between  those  old 
coal-cars,    because    they  were  not  safe.- 
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Charles  Simmons  testlfled  for  plaintiff, 
among  other  thlngB.  He  w&t  preflent 
when  plaintiK  waH  hurt.  Wltneus  gave 
no  signal ;  but  while  both  the  cabs  were 
standing  perfectly  still  plaintiff  went  be- 
tween them,  and  gut  down  tu  knock  the 
pin  out,  so  he  could  enter  the  link ;  and 
the  engine  moved  the  cab  it-was  coupled 
to,  without  a  signal,  and  plaintiff  was 
hurt.  Plaintiff  did  not  finish  the  coup- 
ling, but  witness  went  in  and  made  the 
coupling;  not  right  then,  bnt  a  short 
time  afterwards.  The  pin  was  a  crooked 
one.  It  was  not  out  when  witness  went 
In.  When  the  engineer  came  ithead  be 
came  so  quick  plaintiff  did  not  know  it, 
and  plaintiff  raised  his  hands  up,  and  the 
dead-block  caught  his  band.  He  had  one 
hand  un  tlie  top  of  the  pin  he  was  knock- 
ing under,  and  knocked  that  right  straight 
up.  He  moved  right  quick,  and  that 
threw  his  hand  up  in  the  way  of  the' 
draw-bead.  WitneHs  was  looking  at  him, 
and  swears  that  was  the  way  it  hap- 
pened. When  be  went  on  the  engine  with 
plaintiff  after  plaintiff  was  hurt  the  cabs 
were  left.  The  pin  was  so  crooked  it  was 
fastened.  If  it  had  been  straight  it  would 
not  have  been  hard  to  get  out.  It  had  to 
be  knocked  out.  No  sticks  were  ever  fur- 
nished witness.  He  knew  nothing  about 
sticks.  Never  saw  any  rules;  no  instruc- 
tions. Used  sticks  tor  putting  on  brakes. 
A  physician  testified  for  plaintiff  that 
plaintiff's  right  hani  was  crushed,  the 
Injury  being  to  the  tendons  of  the  flexor 
muscles,  and  also  to  the  palmar  surface, 
stiffening  the  band.  Witness  foand  that 
plaintiff  was  anable  either  to  open  the 
hand  or  to  close  it  to  grasp  anything,  and 
that  the  Injury  was  permanent.  The  ten- 
dons of  the  muscles  were  contracted  per- 
manently, and  had  lost  elasticity,  etc. 
The  Injury,  as  it  appeared  to  him,  would 
lessen  plaintiff's  capacity  to  earn  a  liveli- 
hood perhaps  one-half,  because  there 
were  certain  kinds  of  labor  he  could  not 
do.  He  wonld  suffer  more  or  less  pain 
through  life,  witness  thought,  from  look- 
ing at  the  back  of  his  hand,  the  condition 
of  the  knuckles,  etc. 

The  evidence  for  defendant,  brlefiy'Stat- 
ed,  was:  CbariesSimnions  was  not  close  to 
plaintiff  when  plaintltt  was  hurt.  The 
only  signal  that  was  given  was  to  come 
ahead  and  couple.  It  was  a  car-length 
signal;  and  tbat  was  all  that  was  done 
until  plaintiff  was  brought  to  the  engine 
and  put  on  it  after  his  hand  was  mashed. 
A  car-length  signal  was  given  by  a  lamp 
held  op,  which  was  then  lowered  to  a  half 
car  length,  and  then  the  engineer  stopped. 
He  found  out  plaintiff  was  hurt  in  a  couple 
of  minutes.  Plaintiff  told  Guthrie  they 
had  mashed  bis  band.  It  was  mashed  the 
first  time  they  approached  it,  (the cab.) 
The  engine  did  not  approach  the  cab  when 
the  coupling  was  made  but  the  one  time. 
It  went  back  at  a  rate  of  speed  reason- 
able to  make  a  coupling.  The  engineer 
saw  no  signals  except  what  were  given 
him  by  the  fireman.  At  the  time  of  the 
trial  the  fireman  was  dead.  When  plain- 
tiff was  hurt  he  was  put  on  the  engine, 
and  the  engine  moved  off  with  the  cabs. 
At  that  time  the  coupling  was  already 
made.   PlaiBtlff  did  sign  the  rule  or  agn»- 


ment  as  to  coupling,  with  his  mark,  and 
Guthrie  witnessed  the  signature.  When 
Guthrie  hired  plaintiff  he  asked  plulntiff  if 
be  knew  the  rules  of  the  road,  and  he  said 
he  did.  Guthrie  told  him  tbat  there  was 
a  coupling  form  he  must  sign.  Without 
that  be  was  not  allowed  to  work.  I'uok 
him  to  the  office,  and  gave  him  the  paper. 
He  (plaintiff)  said  be  could  not  read  or 
write,  and  for  Guthrie  to  fill  it  out.  Guth- 
rie read  it  over  to  him,  and  filled  It  out, 
and  plaintiff  touched  the  pen  to  the  mark, . 
and  used  the  stick  afterwards.  The  other 
men  used  sticks  furnished  by  thecorapauy. 
Guthrie  bad  cautioned  plaintiff  about  g(>- 
ing  between  moving  cars.  Had  seen  iiim 
go  in  when  be  ought  nottn.  Tbecoupling 
to  that  car  was  made  by  plaintiff  at  tbat 
time.  He  told  Guthrie,  at  the  time,  he  en- 
tered the  link,  and  went  to  push  the  pin 
down,  and  the  slack  rolled  out  ahead  of 
the  pin,  and  caught  his  hand.  Defendant 
put  in  evidence  the  agrvemen  t  or  rule  signed 
by  plaintiff  November  28, 1889,  which  was 
to  the  effect  that  plaintiff  fully  understood 
that  the  rules  of  defendant,  lessee  of  the 
Georgia  Pacific  Railway,  positively  pro- 
hibited brakemen  from  coupling  or  un- 
coupling, except  wltb  a  stick;  and  tbat 
brakemen  or  others  must  not  go  between 
cars  onder  any  circumstances  for  the  pur- 
pose of  coupling  or  uncoupling,  or  for  ad- 
justing pins,  etc.,  when  an  engine  was  at- 
tached to  such  cars  or  train ;  and  tbat,  in 
consideration  of  being  employed  by  sncb 
company,  he  agreed  to  be  bound  by  said 
rule,  and  waived  all  or  any  liability  of  the 
company  to  him  for  any  results  of  diso- 
bedience or  infraction  thereof.  The  agree- 
ment concluded  with  the  statement,  "I 
have  read  the  above  carefully,  and  fully 
understand  it. "  It  was  attested  by  Guth- 
rie, and  accompanied  by  his  certificate 
that  plaintiff  signed  it,  as  appeared,  by 
his  "mark,"  and  that  he,  Guthrie,  read  it 
over  to  plaintiff,  and  carefully  explained 
it.  Also  by  a  note  to  the  effect  that,  be- 
fore any  one  was  allowed  to  enter  the  serv- 
ice of  the  company  as  a  brakeman,  flag- 
man, switchman,  or  fireman,  bemust  sign 
one  of  these  forms,  and  previous  to  sign- 
ing it  must  insert,  in  his  own  handwrit- 
ing, above  bis  signature,  the  ivords,  "I 
have  read  the  above  carefully,  and  fully 
understand  it : "  that,  in  cases  where  the 
would-be  employe  could  not  read  or 
write,  his  signature  mnst  be  made  with 
bis  mark,  and  the  witness  must  fill  up  the 
certificate,  inserting  the  employe's  name 
in  tbe  blank  space  left  for  that  purpose, 
etc. 

Jackson  &  Juekaon,toT  plaintiff  in  error. 
Bif(by  A  Berry  and  John  C.  Reed,  for  de> 
fendan  t  in  error. 

Per  Cubiau.    Judgment  aflSrmed. 


(87  Qa.  7S1) 

Oeoboia  Railhoad  &  Bankino  Co.  t 

Pbndlbton  et  al. 
(Supreme  Count  of  Oeorgia.    Oct  19, 1891.) 

IIORTGAOB  —  FORXO1,OB0SB  —  WaIVXR  OF  CONDI- 
TIONS—ACTIOS  ON  NoTB— JuRT  Trial. 
1.  If  not  in  all  cases  whatsoever,  certainly  in 
any  case  admitting  of  doubt,  the  quesfion  of  ren- 
dering a  Judgment  by  the  superior  court  withoat 
a  Jury  is  one  not  involving  jorisdicUon,  bnt  the 
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proper  exercise  of  jnrlBdlction,  and  the  improper 
decision  of  It  is  mere  error,  and  will  not  render 
the  Judgment  void. 

3.  A  joint  action  against  the  maker  and  In- 
dorsers  of  a  promissory  note  is  aoivilcase,  found- 
ed on  an  unconditional  oontract  in  writing;  and, 
wheru  no  issnable  defense  is  filed  under  oath  or 
affirmation,  the  conrtmay  render  judgment  there- 
on against  all  of  the  defendants  without  the  ver- 
dict of  a  jury. 

S.  Where  the  maker  of  a  promissory  note  ez- 
eoDtes  a  mortgage  to  secure  the  same,  and  In  the 
mortgage  stipulates  for  the  payment  of  all  ex- 
penses of  collection,  Including  10  per  cent,  at- 
torney's fees,  and  declares  as  a  part  of  the  mort- 
gage deed  that  it  may  be  foreclosed  for  such  ex- 
penses and  attorney's  fees,  together  with  the 
principal  and  interest  of  the  note,  and  a  judg- 
ment of  foreclosure  is  afterwards  rendered  ac- 
cordingly, and  judgment  upon  the  note  against 
the  maker  and  indorsers  is  also  rendered  Is  a 
proper  action,  and  afterwards  the  indorsers  wsive 
in  writing  any  objection  to  the  stipulation  in  the 
mortgage  as  to  attorney's  fees,  such  waiver  is  a 
ratification  by  them  of  the  maker's  act  in  giving 
the  mortgage,  and  they  cannot  afterwards  insist 
that  the  jnagment  of  foreclosure  shall  not  oper- 
ate against  them  as  oonolnslve  upon  the  question 
of  the  creditor's  right  to  appropriate  a  sufficient 
amount  of  the  proceeds  of  the  mortgaged  proper- 
ty to  the  payment  of  such  fees. 

4.  One  of  the  indorsers  being  the  president 
of  the  corporation  which  executed  the  mortgage, 
and  be  signing  the  same  as  president,  his  assent 
to  the  stipulation  as  to  attorney's  fees  was  given 
thereby,  and  no  further  waiver  as  to  him  was 
necessary. 

(Syllabiis  by  the  Court.) 

Error  from  saperior  court,  FaltoD  coon- 
ty ;  ivfABSHALL  J.  Clabkb,  Jnd)^. 

Actiun  by  the  Georgia  Railroad  &  Bank- 
ing Company  asainst  the  Pendleton  Gua- 
no Couipany,  W.M.  Pendleton,  and  others 
on  a  note.  Judgment  for  plaintiff,  and 
on  levy  of  execution  Pendleton  and  oth- 
ers. Indoraera,  filed  affidavits  of  Illegality. 
Judgment  was  rendered  against  plaintiff, 
who  brings  error.    Reversed. 

J.  B.  Cummiag  and  Hlllyer  A  Bro.,  for 
plaintiff  in  error.  John  L.  Bopkiaa  A 
Son,  A.  H.  Cox,  and  Boaaer  A  Carter,  for 
'  defendants  Id  error. 

Lumpkin,  J  The  Pendleton  Guano 
Company,  a  corporation,  desiring  to  bor- 
row money  from  the  Georgia  Railroad  & 
Banking  Company,  executed,  by  its  presU 
dent,  W.  M.  Pendleton,  and  Its  treasurer, 
E.  A.  Werner,  a  promissory  note  for  J20,- 
000,  payable  to  the  order  of  Charles  G. 
Ooodrich,  cashier,  at  the  Gate  City  Na- 
tional Bank,  Atlanta,  Ga.  The  note  was 
not  Indorsed  by  the  payee,  but  was  In- 
dorsed by  W.  M.  Pendleton,  C.  K.  Mad- 
dox.  and  others,  all  of  whom  were  stock- 
holders,  and  most  of  them  directors,  of  the 
corporation,  they  simply  signing  their 
names  across  the  back  of  the  note.  All 
this  was  done  before  the  note  was  deliv- 
ered to  the  banking  company  which  ad- 
vanced the  money  upon  it,  as  above  ex- 
ecuted and  Indorsed.  This  note  did  not 
contain  any  stipulation  for  attorney's  fees, 
but  on  the  day  of  Its  execution  the  corpo- 
ration, by  its  said  president  and  treasur- 
er, made  a  mortgage  upon  realty  and 
personalty  in  favor  of  Goodrich,  cashier, 
to  secure  said  note;  and  the  mortgage 
contained  a  stipulation  that.  In  case  said 
note  was  not  paid  at  maturity.  It  might 
t)e  foreclosed  for  principal,  interest,  and 


the  costs  and  expenses  of  collection,  in- 
cluding 10  per  cent,  attorney's  fees.  Aft- 
erwards suit  was  brought  on  the  note. 
Judgment  was  rendered  thereon  by  the 
court  without  the  intervention  of  a  jury, 
and  the  mortgage  was  foreclosed  for  prin- 
cipal, Interest,  costs,  and  10  per  cent,  at- 
torney's fees.  The  murtKage  0.  fa.  having 
been  levied  on  the  mortgaged  property, 
the  guano  company  was  seeking,  by  egui- 
table  proceedings,  to  enjoin  the  sale  un- 
der this  levy,  when  an  agreement  was  en- 
tered into  between  the  plaintiff  and  the 
Indorsers,  who  were  Interested  in  the  cor- 
poration, and  controlled  Its  affairs,  by  the 
terms  of  which  the  sale  was  postponed  un- 
til the  following  January,  and  the  Indors- 
ers agfreed  to  offer  uo  further  delay  or  ob- 
stacle to  the  sale,  and  also  to  make  no 
resistance  as  to  attorney's  fees.  This 
agreement  was  signed  by  all  the  Indorsers 
except  Pendleton,  who.  It  will  be  remem- 
bered, was  the  president  of  the  corpora- 
tion. When  the  property  of  the  corpora- 
tion was  sold  under  this  6.  fa.,  a  portion 
of  the  proceeds  was  appropriated  to  the 
payment  of  the  attorney's  fees  mentioned 
in  the  Judgment  of  foreclosure.  After  all 
this  was  done,  the  §.  fa.  issued  from  the 
common-law  Judgment  was  levied  on 
property  of  the  defendant  Indorsers,  and 
they  filed  severally  their  affidavits  of  Ille- 
gality. 

1,2.  One  of  the  grounds  of  the  Illegality 
was  that  tb'"  lodgment  was  void  as  to 
these  indorsers,  tor  the  reason,  as  alleged, 
that  It  was  rendered  by  the  court  without 
the  intervention  of  a  Jury,  uponaeontract 
which  was  not  unconditional;  the  con- 
tention being  that  such  indorsers  were  on- 
ly liable  on  condition  the  note  was  duly 
presented  to  the  principal  at  maturity, 
dishonored,  and  such  fact  duly  notified  to 
the  Indorsers.  This  contention  assumes 
that  the  persons  mentioned  as  Indorsers 
were  liable  only  as  such,  and  not  other- 
wise. Under  the  facts  above  recited,  it 
would  not,  perhaps,  be  going  too  far  to 
hold  that  these  persons  were  not.  In  a 
strict  sense,  Indorsers,  but  were  really 
sureties,  and  liable  as  makers.  -It  Is  un- 
necessary, however,  to  thus  rule  In  this 
case.  At  best,  the  question  whether  or 
not  the  court  should,  without  a  Jury,  ren- 
der Judgment  on  this  paper  was  not  free 
frqm  doubt;  and,  when  a  Judgment  up- 
on such  a  paper  Is  asked  of  the-conrt,  it 
may  resolve  the  doubt  by  Judicially  deter- 
mining whether  it  Is  a  case  requiring  the 
verdict  of  a  Jury  or  not.  As  stated  Ic  the 
first  Jiead-note.  we  do  not  think  the  de- 
termination of  this  question  Is  one  involv- 
ing the  jurisdiction  of  the  court,  but  rath- 
er how  the  court  shall  exercise  the  juris- 
diction It  undoubtedly  has  both  of  the 
persons  and  subject-matter  before  it,  and 
the  Incorrect  determination  of  the  ques- 
tion would  be  simply  an  error  which  de- 
fendants should  endeavor  to  prevent  at 
the  time  of  its  commission,  or,  at  least, 
seek  to  have  the  samecorrected  by  a  prop- 
er motion  during  the  term  when  such  er- 
ror was  made.  We  do  not  mean  to  bold 
that  If  suit  was  brought  upon  a  written 
contract,  which  plainly  and  beyond  all 
question  was  not  unconditional,  a  Judg- 
ment by  the  court  without  a  jury  would 
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be  valid ;  bat  we  do  mean  to  aay  that,  in 
a  case  where  it  la  doubtful  whether  there 
should  be  a  verdict  or  ajudgment  without 
a  verdict,  and  the  court  adjudicates  that 
a  jury  l8  not  necessary,  and  renders  judg- 
ment accordingly,  sncfa  judgment  will  not 
be  absolutely  void.  If  erroneously  ren- 
dered, the  error  may  be  corrected  as  above 
indicated,  but  the  judgment  will  not  be 
open  to  attack  by  Illegality  after  the  ex- 
piration of  the  term  at  which  it  was  ren- 
dered, especially  when  defendants  have  by 
their  conduct  acquiesced  in  its  validity. 
The  constitution  provides  tbaf'the  court 
shall  render  judgment  without  the  verdict 
of  a  jury,  in  all  civil  cases  founded  on  un- 
conditional contracts  in  writing,  where 
an  Issuable  defense  is  not  filed  under  oath 
or  affirmation. "  So  far  as  the  maker  is 
concerned,  this  note  is  undoubtedly  an 
unconditional  contract  In  writing;  and, 
even  if  the  persons  described  as  ludorsers 
are  liable  only  as  such,  still  they  may  be 
sued  in  the  same  action  with  the  princi- 
pal. When  such  a  suit  is  brought.  In  deter- 
mining whether  or  not  the  services  of  a 
jury  are  needed,  the  action  must  be  classi- 
fied, and  the  question  must  be  settled 
whether  it  is  or  is  not  "founded  on  an  un- 
conditional contract  In  writing. "  Other- 
wise the  curious  result  might  follow  that 
as  to  one  of  the  defendants  there  should 
be  a  judgment  ol  the  court  without  a  jury, 
und  as  to  others  there  must  be  a  verdict 
and  judgment,— all  in  the  same  case.  Our 
constitution  and  laws  do  not  con  template 
any  such  procedure  as  this,  and  therefore, 
in  a  case  like  the  present,  the  same  sort 
of  judgment  should  be  rendered  against  all 
of  the  defendants.  In  our  opinion,  there 
is  no  variance,  either  from  truth  or  sound 
principle,  in  classifying  this  case  as  one 
founded  upon  an  unconditional  contract 
in  writing,  and  theeourt  properly  rendered 
its  judgment  against  all  of  the  defendants 
without  a  Jury. 

3,  4.  Other  grounds  of  the  affidavits  of 
illegality  made  the  point  that  if  the  mon- 
ey arising  from  the  sale  of  the  guano 
company's  property  under  the  mortgage 
/}.  fa.,  which  was  appropriated  to  the 
payment  of  attorney's  fees,  had  been  ap- 
plied to  the  common  law  H.  fu.,  such  ap- 
plication, in  connection  with  other  cred- 
its thereon,  would  have  satisfied  the  latter 
tt.  fa.,  and  therefore,  so  far  as  affiants  are 
concerned,  it  has  been  paid.  Granting  all 
this  to  be  true,  a  complete  answer  to  it 
is  that  all  these  defendants,  except  W.  M. 
Pendleton,  expressly  agreed  in  writing 
to  make  no  resistance  to  the  collection 
of  these  attorney's  fees;  and  Mr.  Pendle- 
ton, as  president  of  the  corporation, 
signed  the  mortgage  agreeing  to  pay  at- 
torney's fees  without  objection  to  that 
stipulation  therein,  and  without  giving 
any  notice  to  plaintiff  that  he  would  claim 
any  exemption  from  liability  in  cons«- 
quence  of  'hese  fees  being  collected  out  of 
tne  proceeds  of  the  mortgaged  property. 
Hence  we  rule,  in  effect,  in  the  third  and 
fourth  head-notes,  that  these  ludorsers 
waived  all  objections  to  the  plaintiff,  ap- 
plying a  sufficiency  of  the  proceeds  of  the 
mortgaged  property  to  the  payment  of 
these  fees,  and  they  are  bound  by  such 
waivers.    Judgment  reversed. 


(88  Oa.  U) 
SOUTHBB.S  Pac.  Co.  v.  Stewabt. 

(Supreme  Court  of  Oeorgia.  Oct  19, 1891.) 
Removal  or  Causbs— Attaobxbnt. 
1.  Inasmuch  as  by  the  statute  of  the  Unit- 
ed States  an  application  to  remove  a  cause  from 
a  state  court  to  the  United  States  circuit  conrt  is 
in  time  ifmade  "at  the  time,  or  at  any  time  before. 
the  defendant  is  required  by  the  laws  of  the  state, 
or  the  rule  of  the  state  court  in  which  such  suit 
is  brought,  to  answer  or  plead  to  the  declaration 
or  complaint  of  the  plaintiff-, "  and  inasmuch 
as  the  law  of  Oeorgia  entitles  the  defendant  to 
plead  at  any  time  before  final  judgment,  where 
the  case  is  one  commenced  by  attachment, — an 
appli(!atlon  made  to  remove  at  any  time  before 
flnai  judgment  is  not  too  late,  where  the  defend- 
ant has  filed  no  plea. 

a.  A  stipulation  between  the  parties,  by 
which  the  plaintiff  in  attachment  agrees  to  dis- 
pense with  bond  as  a  condition  to  dissolving  the 
attachment,  and  the  defendant  agrees  to  be  bound 
by  any  judgment  rendered  in  the  state  court  as 
if  said  company  were  within  the  Jurisdiction  of 
saM  court,  and  had  been  personally  served,  will 
not  oust  the  right  of  removal  or  estop  the  defend- 
ant from  exercising  such  right. 

ISylldbus  by  the  CowrLt 

Error  from  city  court  ol  Atlanta;  How- 
ard Van  Epps,  Judge. 

Action  aided  by  attachment  by  David 
O.  Stewart  against  the  Southern  Pacific 
Company.  Defendant  brings  error  from 
an  order  refusing  to  remove  the  cause  to 
the  circuit  court  of  the  United  States.  Re- 
versed. 

Calhoutt,  King  <ft  Spalding  and  J.  T, 
Pendleton,  tor  plaintiff  In  error.  R.  Ar- 
nold  and  R.  R.  Arnold,  tor  defendant  In 
error. 

BuEL'KUirr,  C.  J.  This  was  an  attach- 
ment for  $10,000.  sued  out  on  the  ground 
that  the  company  was  a  non-resident  of 
the  state  of  Georgia,  In  favor  of  Stewart 
agnlnst  the  Southern  Pacific  Company. 
It  was  levied  by  the  service  of  garnish- 
ment, and  was  returnable  to  the  June 
term,  1890,  of  the  city  court.  Before  that 
terra  arrived,  the  parties  entered  Into  a 
written  agreement,  whereby  It  was  stip- 
ulated that  the  company  be  relieved  from 
the  necessity  of  giving  bond  to  dissolve 
the  garnishment,  and  that  it  would  enter 
a  geuoral  appearance  in  lieu  of  giving 
bond  and  security.  This  clause  was 
added:  "The  Southern  Pacific  Company 
fully  consents  to  the  jurisdiction  of  the 
city  court  of  Atlanta,  and  agrees  to  be 
bound  by  any  judgment  rendered  in  said 
case  as  If  said  company  was  in  the  juris- 
diction of  said  court,  and  bad  been  per- 
sonally served. "  By  petition  to  the  city 
court,  presented  on  the  11th  of  May,  1891, 
the  company  applied  to  remove  the  case 
to  the  circuit  court  of  the  United  States 
for  the  northern  district  of  Georgia,  al- 
leging that  the  company  was  a  citizen  of 
Kentucky,  and  the  plaintiff  a  citizen  of 
Georgia.  The  court  accepted  the  petition 
and  the  accompanying  bond.  Two  days 
afterwards  it  ordered  that  the  acceptance 
be  revoked,  holding  that  the  case  was  not 
removable.  The  order  of  revocation  is 
complained  of  as  error. 

1.  One  of  the  reasons  assigned  here  In 
argument  why  the  case  is  not  removable 
is  that  the  application  came  too  late.  It 
is  contended  that,  under  the  stipulation 
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above  recited,  the  case  ceased  to  be  an  at- 
tachment proceeding,  but  was  put  upon 
the  footiDK  of  an  ordinary  action,  and 
that  the  time  for  flllUK  a  plea  or  answer 
was  the  appearance  term,  or  certain- 
ly not  later  than  the  subsequeot  term. 
We  think  otherwise.  The  stipniatlon 
simply  put  the  case  where  it  would  have 
stood  if  bond  and  security  had  been  given 
to  dissolve  the  garnishment,  and  we  have 
no  Btatnte  or  rnle  of  court  which  requires 
plea  Or  answer  earlier  in  an  attachment 
case,  where  the  attachmunt  has  been  dis- 
solved,  than  where  it  has  not  been  dis- 
solved. The  only  statute  upon  the  sub- 
ject Is  section  8310of  the  Code,  which  says: 
"The  defendant  may  appear  by  himself 
or  attorney  at  law,  and  make  his  defense 
at  any  time  before  final  Judgment  is  ren- 
dered against  him."  This  section  was 
construed  in  Kimball  v.  Nicol,  58  Oa.  175, 
as  holding  the  case  open  for  appearance 
and  defense  down  to  the  actual  rendition 
of  final  Judgment.  So  far  as  appears,  the 
company  in  this  case  had  not  filed  any 
plea  or  answer  when  the  petition  to  re- 
move was  presented.  Had  a  plea  then 
been  filed,  it  woald  have  been  in  time; 
and,  this  being  so,  the  right  to  remove 
had  not  been  lost,  the  statute  of  the 
United  States  allowing  the  petition  to  be 
made  and  filed  "at  the  time  or  any  time 
before  the  defendant  is  required  by  the 
laws  of  the  state  or  the  rule  of  the  state 
court  In  which  such  suit  is  brought  to  an- 
swer or  plead  to  the  declaration  or  com- 
plaint of  the  plaintiff."  St.  U.  S.  1885-87, 
pp.  558,  554,  §  8. 

2.  "We  can  see  no  trace  of  any  estoppel 
to  the  stipulation  betweeen  the  parties. 
The  company,  by  agreeing  to  be  bound  by 
any  Jndgment  rendered  In  the  state  court, 
did  not  expressly  waive  the  right  of  re- 
moval. Itdoesnot  nowseekto  controvert 
the  Jurisdiction  of  the  city  court,  but  sim- 
ply to  exercise  a  right  consistent  with 
that  Jurisdiction.  It  treats  itself  as  upon 
the  same  footing  as  it  would  have  occu- 
pied had  the  court  obtained  Jurisdiction 
over  its  person  by  giving  the  notice  pro- 
vided for  In  section  8309  of  the  Code.  The 
point  raised  In  argument  that  the  bond 
did  not  provide  for  entering  special  bail 
seems  to  have  no  merit.  But,  whether  so 
or  not,  it  was  not  passed  upon  by  the 
court  beloVv,  the  court  having  revoked  its 
acceptance  of  the  petition  and  bond  be- 
cause the  case  was  not  removable,  and 
not  because  of  any  defect  in  the  bond  ten- 
dered.   Judgment  reversed. 

(87  Ga.  731)  

Lassiter  v.  Carroll. 
(Supreme  Court  of  Oeorgla.    Oct.  18, 1891.) 

Service  op  Fhocess. 
Where  there  was  an  original  process  at- 
tached to  the  declaratiun  which  was  not  copied 
and  served  on  the  defendant,  the  declaration 
alone  being  served,  it  was  competent  for  the 
court,  on  motion  of  the  plaintiff's  counsel,  to  or- 
der the  original  process  to  be  made  returnable  to 
the  next  term  of  the  court,  and  that  a  copy  he 
served  on  the  defendant,  notwithstanding  the  de- 
fendant had  made  a  motion  to  dismiss  tbeaction. 
(Syllatms  by  the  Court.) 

Error  from  dty  court  of  Atlanta ;  How- 
ard Van  Epps,  J  udge. 


Action  by  Afattle  Can'oll  against  M.  E. 
Lassiter.  From  an  order  overruling  de- 
fendant's motion  to  dismiss  the  action, 
she  brings  error.    Affirmed. 

if.  L.  Rodgem,  for  plaintiff  in  error. 
SimmoDB  &  Corrtgaa,  (or  defendant  in  er- 
ror. 

Simmons,  J.  The  exceptions  in  this  case 
were  to  an  order  of  the  court  below  over- 
ruling a  motion  todismlss  thecase  (orlack 
of  service,  and  granting  time  to  perfect 
service.  It  appears  that  the  defendant 
was  served  with  a  copy  of  the  declaration, 
but  no  copy  of  the  process  was  attached 
thereto,  further  than  a  printed  form  of 
process,  with  blanks  not  filled,  and  with- 
out the  signature  of  the  clerk.  Regular 
process,  however,  was  annexed  to  the  dec- 
laration as  flled,and  upon  this  was  an  entry 
by  the  sheriff  that  the  defendant  had  been 
served  with  a  copy.  At  the  appearance 
terra  the  defendant  traversed  this  return, 
and  moved  to  dismiss  as  above  stated. 
The  court  held  that  thedefendant  had  not 
been  properly  served, but  ordered  that  the 
original  process  be  amended  so  as  to  be 
made  returnable  to  the  next  term  as  the 
appearance  term  of  the  case,  and  that  a 
copy  of  the  declaration  and  of  the  process 
as  amended  be  served  on  the  defendant  In 
terms  of  the  law.  We  think  the  court  had 
the  right  to  do  this.  In  the  case  of  Peck 
V.  La  Roche,  86  Ga.  314, 12  S.  E.  Rep.  638. 
relied  npon  by  counsel  for  the  plaintitt  in 
error,  the  question  was  not  as  to  the 
power  of  the  court  to  amend  process,  and 
extend  the  time  (or  service;  but  as  to  the 
power  of  the  clerk,  without  an  order  of 
court,  to  substitute  for  the  original  pro- 
cess a  second  returnable  to  another  term. 
The  oth^r  authorities  relied  upon,  in  which 
there  was  no  original  process,  are  Inappli- 
cable to  this  case.  McGhee  v.  Mayor,  etc., 
78  Ga.  790,  8  S.E.Rep.  670;  Ballard  v.  Ban- 
croft, 31  Ga.503;  Reynolds  v.  Lyon,  20  6a. 
225;  Brady -v.  Hardeman,  17  Ga.  67.  It  is 
clear  that  the  entire  absence  of  process 
cannot  be  supplied  by  amendment;  but 
where  there  is  original  process,  as  in  the 
present  instance.  It  is  In  the  power  ct  the 
court  to-  retain  the  case,  allowing  such 
amendment  and  granting  such  further 
time  for  service  as  maybe  required  to  give 
due  notice  to  the  defendant.  It  has  been 
held  that  "the  declsluntt  made  by  this 
fourt  as  to  the  want  of  original  process 
do  not,  in  strictness,  apply  to  a  detect  In 
the  copy."  Cochran  v.  Davis,  20  Ga.  581. 
In  that  case  the  copy  was  practically  as 
Ineffectual  as  in  the  present  case,  being 
without  the  signature  of  the  clerk,  but  the 
court  directed  tbat  the  omission  be  sup. 
plied.  This  court  has  repeatedly  recog- 
nized the  right  of  the  court  below, in  cases 
where  there  was  no  service  of  any  kind, 
to  pass  an  order  amending  the  process, 
and  extending  the  time  for  service.  See 
Baker  v.  Thompson.  75  6a.  166;  Allen  v. 
Banking  Co..  86  Ga.  74, 12  S.  E.  Rep.  265. 
In  the  latter  case  it  is  satd :  If  the  court 
"  was  satisfied  tbat  the  plaintiff  had  used 
due  diligence  to  ascertain  whether  the  dec- 
laratlon  and  process  had  been  served,  be 
then  had  a  right  to  order  the  service  per- 
fected, as  was  done.  The  granting  of  sncb 
a  motion  Is  largely  within  the  discretion 
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of  tbe  court."  In  the  present  case  there 
can  be  no  question  of  the  proper  exercise 
of  this  discretion.  The  orifclnal  process 
beinK  regular,  and  the  otflrer's  return 
showlDK  service,  and  It  not  appearing 
tha  1 1 he  plaintiff  knew  of  the  omission  com- 
plained  of,  no  such  Iacl{  of  diligence  Is  at- 
tributable  to  blm  as  would  call  for  the  dis- 
missal of  bis  case;  and,  so  far  as  the  de- 
fendant was  concerned,  no  harm  could  en- 
sue from  the  action  of  the  court,  the  no- 
tice provided  for  under  the  terms  of  the 
Judge's  order  being  quite  as  ample  as  be 
would  hare  had  if  the  case  had  been 
brought  de  novo.    Judgment  affirmed. 

(87  o».  im  

Clark  t.  Empirr  Lumber  Co. 
(Supreme  Cowrt  of  Qeorg\a.    Oct  19, 1891.) 

TiXATION— HOSBADD  AUD  WlFK— OlIT  BBTWBBN— 

Lis  Fsnobns— Attachmrit— Evidbncb. 

1.  The  books  of  tax  returns  In  the  office  of 
the  oomptroUer  general  are  of  equal  rank  as  evi- 
dence with  those  in  the  proper  offices  of  the  re- 
spective counties,  and  theowtlfloate  of  the  oomp- 
troUer general,  touching  the  contents  of  such 
books,  is  no  less  admisslBle  than  the  certificate 
of  the  proper  county  officer  would  be. 

2.  Objection  to  evidence  which  does  not  ap- 
pear to  have  been  presented  in  the  ooort  lielow 
win  not  be  passed  upon  by  the  supreme  court 

8.  The  evidence  showing  that  land  conveyed 
to  a  wife  by  a  third  person  was  paid  for  by  her 
husband,  and  there  being  no  evidence  of  any  con- 
sideration advanced  by  her  to  ttie  hosband,  the 
transaction  is'  a  gift  from  him  to  her. 

4.  After  seizure  of  the  land  as  his  property 
by  virtue  of  an  attachment  against  him,  a  Joint 
deed  from  the  husband  and  wife  to  a  purchaser 
from  them  is  affected  by  the  doctrine  of  tto  pen- 
dens,  and  will  not  prevail  over  the  Uen  of  the 
attachment 

5.  Where  there  Is  no  evidence  of  any  pur- 
chase by  the  wife  from  the  husband,  it  is-not  error 
to  omit  or  deny  instructions  on  that  subleot  in 
charging  the  jury. 

6.  Where  the  description  in  the  levy  of  the 
attachment  as  returned  by  the  officer  is  other- 
wise definite,  the  omission  to  set  out  the  number 
of  feet  in  the  frontage  of  the  premises  on  a  cer- 
tain street  will  not  prevent  the  doctrine  of  Ua 
pendent  from  applying  to  one  who  purdiases  the 
same  pending  the  levy. 

(SyUobus  by  the  Cowrt.) 

Error  from  superior  court,  Fulton 
county;  Marshall  J.  Clarrij:,  Judge. 

Action  aided  by  attachment  by  tbe  Gm- 
pire  Lumber  Company  agaiuHt  one  Mont- 
gomery. Plaintiff  obtained  Judgment, 
and  excjcntlun  was  levied  on  land  as  be- 
longing to  Montgomery.  Frank  Clark  in- 
terposed a  claim  to  the  land,  and  from  a 
Judgment  finding  the  property  subject  to 
tbe  levy  he  brings  error.    Affirmed. 

Mayson  ^  Hill,  for  plaintiff  in  error. 
P.  L.  Mynatt  and  Roaaer  A  Carter,  for  de- 
fendant in  error. 

Simmons,  J.  Montgomery  gave  to  Wll- 
Ilngbam  an  order  for  800,000  feet  of  lumber 
on  tbe  Empire  Lumber  tk)mpany.  In 
payment  for  the  lumber,  Wllllngham,  on 
March  29,  1888,  conreyed  to  Mrs.  Mont- 
gomery, at  Montgomery's  request,  cer- 
tain realty  in  the  city  of  Atlanta.  The 
lumber  not  having  been  paid  for  by  Mont- 
gomery, the  Empire  Lumber  Company 
commenced  suit  against  Montgomery  by 
attachment  April  29, 18S8,  which  attach- 
ment wait  on  tbe  same  day  levied  on  one 


of  tbe  lots  conveyed  to  Mrs.  Montgomery. 
The  attachment  was  filed  in  the  clerk's 
office  May  2,  1888:  and  on  May  8,  1888, 
Montgomery  and  his  wife  conveyed  the 
lot  levied  on  by  the  attachment  to  Clark, 
the  claimant  in  this  case.  Tbe  declara- 
tion in  attachment  was  filed  November 
23, 1888,  and  on  March  26, 1889,  Judgment 
was  obtained  thereon  against  Montgom- 
ery. In  the  description  of  tbe  property 
levied  on,  made  by  the  sheriff  on  the  at- 
tachment, the  number  of  feet  in  the  front- 
age of  the  premises  on  a  certain  street  wan 
omitted.  After  the  Judgment  was  ob- 
tained, tbe  levy,  declaration,  and  Judg- 
ment were  amended,  under  an  order  of 
court,  so  as  to  give  the  proper  number  of 
feet  in  the  frontage  of  tbe  lot.  Execution 
was  issued  ou  this  Judgment,  and  levied 
upon  the  land,  and  Clark  interposed  a 
claim  thereto.  On  the  trial  of  the  claim 
the  Jury  found  the  property  subject,  and 
Clark  made  a  motion  tor  a  new  trial, 
which  was  overruled  by  the  court. 

1.  The  fourth  ground  of  the  motion  for 
a  new  trial  complains  that  tbe  court  erred 
in  admitting  the  certificate  of  the  comp- 
troller general  in  evidence;  such  certifi- 
cate, if  admissible  at  all,  not  properly 
coming  from  his  office,  but  from  the  coun- 
ty tax  receiver.  This  ground  of  tbe  mo- 
tion does  not  state  that  tbe  certificate  ot 
the  comptroller  general  was  objected  to 
at  the  time  it  was  ottered  in  evidence,  or, 
if  any  objection  was  made,  what  tbe  ob- 
jection was.  Tbe  ground  of  tbe  motion, 
wben  heard  before  the  Judg^e,  was  that 
the  certificate  should  have  been  from  the 
tax  receiver  of  Dougherty  county,  instead 
of  from  the  comptroller  g;eneral.  We  hare 
frequently  decided  that,  wbere  a  motion 
for  a  new  trial  is  made  on  the  ground 
that  tbe  conrt  admitted  illegal  evidence, 
the  motion  must  state  that  the  objection 
was  made  when  tbe  evidence  was  oftered, 
and  what  the  objection  was;  and,  nnleas 
this  is  done,  we  will  not  consider  such 
ground. 

If,  however,  the  reason  assigned  In 
this  motion  bad  been  presented  at  the 
trial,  there  would  have  beiHi  no  error  in 
overruling  the  same.  Under  the  law 
(Code,  S  849)  it  is  the  duty  of  tbe  tax  re- 
ceiver of  each  county  in  this  state  to 
make  out  three  copies  of  the  tax  digest  for 
bis  county.  One  of  these  copies  it  is  his 
duty  to  transmit  to  the  comptroller  gen- 
eral, and  it  is  filed  In  the  latter's  office; 
and  section  3816  of  the  Code  declares  that 
that  officer's  certificate  "shall  give  suffi- 
cient validity  or  authenticity  to  any  copy 
or  transcript  of  any  record,  document,  pa- 
per, or  file  or  other  matter  or  thing*  In 
that  office,  "or  pertaining  thereto,  to  ad- 
mit the  same  In  evidence  In  any  court  ot 
this  state."  The  comptroller  general's 
certificate  of  the  contents  of  tbe  tax  digest 
Is  therefore  of  equal  rank  as  evidence  with 
thatof  the  ordinary  or  otherproper  officer 
of  the  county  where  the  digest  was  made. 

If  the  objection  had  been  made  to  this 
certificate  that  It  was  not  a  certificate  of 
the  contents  ot  the  tax  digest,  but  a  cer- 
tificate of  the  fact  that  tbe  digest  did  not 
contain  tbe  name  ot  Montgomery,  it 
would  have  presented  a  very  different 
question,  and  perhaps  tbe  court    wonid 
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have  suBtafned  tbe  objection,  and  ruled 
oat  tbe  certificate.  Upon  this  qnestion, 
see  Henderson  v.  Hackney,  16  Ga.  521 ; 
Miller  t.  Relnbart,  18  Ga.  246;  Dillon  v. 
Mattoz,  21  Ga.  113;  Martin  v.  Anderson, 
Id.  308,  Ferrell  v  Hurst,  68  Ga.  182. 

2  Tbe  fifth  groand  complains,  In  snb- 
Btance,  that  the  court  erred  in  charging 
that.  If  the  Jury  should  believe  from  the 
evidence  that  the  consideration  for  tbe 
deed  from  Willlngbam  to  Mrs.  Montgom- 
ery was  furnished  altogether  by  Mr.  Mont- 
gomery, Mrs.  Montgomery  furnishing  no 
part  of  the  consideration,  this  would  be 
a  gift  from  Montgomery  to  her.  The  evi- 
dence discloses  that  Montgomery  ordered 
the  lumber  from  the  lumber  company, 
Bohl  It  to  Wllllngham,  and  Wllllngham 
paid  Montgomery  therefor  by  conveying 
certain  realty  to  the  wife  at  the  request 
of  the  husband;  and  there  Is  no  evidence 
that  the  wife  paid  or  advanced  any  con- 
sideration whatever  to  the  husband  for 
the  land.  Upon  this  state  of  facts  this 
would  be  clearly  a  gift  by  the  husband  to 
the  wife,  and  there  was  therefore  no  error 
in  the  cnarge  complained  of. 

3.  The  sixth  ground  complains  of  the 
following  charge:  "It  you  should  believe 
from  the  evidence  •  •  •  that  the  deed 
from  Mr.  Montgomery  and  Mrs.  Mont- 
gomery, to  the  claimant  was  executed 
after  the  levy  of  theattachment  in  favor  of 
the  plaintiff  against  the  defendant,  George 
F.  Montgomery,  then  It  would  be  your 
duty  to  find  the  property  snbject  to  the 
execution. "  The  objections  to  this  charge 
nrf^ed  on  the  part  of  the  plaintiff  In  error 
were  (1)  that  an  attachment  levied  on  the 
property  of  Montgomery  cannot  affect 
the  purchaser  for  value  and  without  fraud 
who  buys  from  Mrs.  Montgomery;  (2) 
the  doctrine  of  Us  pendens  only  applies 
where  tbe  parties  to  the  record  or  Hens 
are  tbe  same  with  whom  the  purchaser 
deals.  The  evidence  shows  that  the  at- 
tachment was  levied  upon  thelnnd  as  the 
property  of  Montgomery,  the  husband, 
April  29, 1888,  and  was  filed  in  the  clerk's 
office  May  2, 1888,  and  that  on  May  8, 1888, 
Clark  purchased  the  land  from  Montgom- 
ery and  his  wife,  and  the  deed  to  him  was 
signed  by  tbe  husband  and  wife.  Tbe 
first  objection  was  not  sustained  by  tbe 
evidence.  Instead  of  iiurcbasing  from  the 
wife  alone,  the  evidence  shows  that  Clark 
purchased  from  tbe  husband  and  wife, 
and  tbe  deed  he  took  was  signed  by  both ; 
and  this  purchase  was  made  after  the 
land  had  been  levied  upon  as  the  property 
of  the  husband,  and  the  levy  had  been  filed 
In  the  clerk's  office.  He  was  therefore 
affected  with  notice  of  the  pendency  of  the 
suit,  and  of  the  seizure  of  the  property  as 
tbe  property  of  the  husband.  Tbe  doc- 
trine of  Us  pendens  clearly  applies  under 
such  a  state  of  facts. 

4.  It  was  also  objected  to  the  charge  of 
the  court  that  the  doctrine  of  lis  pendens 
would  not  apply  In  this  case  because  the 
levy  as  entered  on  the  attachment  omlt- 
ed  to  state  the  frontage  of  the  lot,  and, 
as  this  error  was  not  cured' until  after 
judgment,  when  by  order  of  court  the  levy 
was  amended  by  stating  tlie  proper  front- 
age, lis  pendrns  would  only  apply  from 
tbe  time  of  the  amendment.    As  to  this 


we  bold  that,  where  the  description  In  tbe 
levy  of  the  attachment  as  returned  by  the 
officer  is  otherwise  definite,  the  omission 
to  set  out  the  number  of  feet  In  the  front- 
age of  the  premises  on  a  certain  street 
will  not  prevent  thedoctrine  of  //s  pendens 
from  applying  to  one  who  purchases  the 
same  pending  the  levy.  There  was  suffi- 
cient evidence  to  support  the  verdict,  and 
tbe  charge  of  tbe  court  on  the  subject  of 
Insolvency  was  legal  and  proper.  Judg- 
ment affirmed. 


(87  Oa.  74T) 

Cox  V.  Richmond  &  D.  R.  Co.   Moselbt  t. 

Same.    Perkins  v  Same. 

(Supreme  Court  of  Georgia.    Oct  19, 1891.) 

Carkibus  op  Fasssnobbs— £>sctiok  fkoh  Traih 
—Action  fob  Damaobs— Plbadino. 

1.  A  declaration  sounding  in  tort,  against  a 
railroad  company  for  vl<^tion  of  Its  4luty  as  a 
common  carrier,  is  not  amendable  by  converting 
it,  in  whole  or  in  part,  into  an  action  upon  con- 
tract to  carry. 

2.  Where  tbe  declaration  sets  forth  a  oaase 
of  action,  and  lays  damages  in  general  terms,  it 
is  not  vitiated  by  a  clause  which  sets  up  that 
"the  entire  injury  is  to  her  peace,  happiness,  and 
feelings, "  althoogb  this  theory  oi  the  Injury  be 
incorrect,  nie  action  is  maintainable  for*  the 
real  injury  embraced  In  the  facts  set  ont  in  the 
declaration. 

iSyUaba*  by  the  Covrt.) 

Error  from  clt.v  court  of  Atlanta;  How- 

ARD  Van  Epfs,  Judge. 

Separate  actions  by  A.  J.  Cox,  L.  S. 
Moseloy,  and  C.  I.  Perkins  against  the 
Richmond  &  Danville  Bailroad  Com- 
pany for  wrongful  ejection  from  a  train. 
Judgment  for  defendant  In  each  case. 
Plaintiffs  bring  error.    Revereed. 

Hoke  &  Barton  Smith  and  J.  B.  White- 
side, for  plaintiffs  in  error.  Jackson  A 
Jackson  and  W.  S.  Upsbnw,  for  defend- 
ant  In  error. 

Simmons,  J,  These  cases  were  argued 
together.  The  petitions  contained  the 
same  allegations,  and  were  dismissed  by 
tbe  court  for  the  same  reasons,  and  the 
decision  in  one  case  will  control  the  oth- 
ers. They  were  actions  for  damages  for  a 
tort  committed  upon  tbe  plaintiffs  by  the 
servants  of  the  railroad  company,  In  caus- 
ing them  to  leave  tbe  train  at  tbe  wrong 
station. 

1.  Tbe  allegations  in  the  petitions  were 
sufficient  to  authorize  a  recovery  by  the 
plaintiffs  for  tbe  actual  damages  sustained, 
and  for  tbe  pain  and  suffering  endured  In 
being  left  in  the  woods,  and  in  traveling 
to  their  homes  on  foot  In  the  night-time. 
The  fact  that  tney  alleged  "  the  entire  in- 
jury" was  to  their  ''peace,  happiness,  and 
feelings"  did  not  destroy  the  force  and 
effect  of  their  former  allegation  In  regard 
to  their  general  damages.  A  court  must 
construe  a  declaration  according  to  the 
facts  set  ont  therein,  and  not  according  to 
the  conclusions  of  the  pleader.  If  the  alle- 
gations In  tbe  declaration  set  out  facts 
which  make  It  an  action  on  the  case,  and 
the  pleader  erroneously  styles  It  an  action 
of  assumpsit,  his  culling  It  assumpsit  does 
not  make  it  so  If  tbe  facts  pleaded  show  It 
Is  case.  We  think,  therefore,  tbe  court 
erred  In  dlsmisBlng  these  cases  because  the 
pleader  alleged  that  tbe  entire  injury  to 
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the  plaintiffs  was  totlieirpence.happlneBs, 
and  feelings.  If  tbe  pleader  bad  stated  in 
the  declarations  that,  upon  the  facts  set 
ont,  no  damages  were  claimed,  except 
those  arising  from  the  injury  to  the  peace, 
happiness,  and  feelings,  possibly  the  court 
would  have  been  right  in  dismissing  the 
cases.  But  the  pleader  did  not  do  this. 
He  alleged  suflicient  facts  to  authorize  the 
recovery  of  general  damages,  and,  this 
being  so,  tbe  fact  that  he  undertook  to 
classify  tbe  damages,  and  classified  them 
wrong,  would  not  autborlzn  tbe  court  to 
dismiss  the  case  when  the  declaration 
showed  that  she  was  entitled  to  recover 
general  damages. 

2.  There  was  no  error  In  disallowing  the 
amendments  offered  by  the  plaintiffs  in 
the  court  below.  As  we  have  already  re- 
marked, these  were  cases  sounding  in  tort, 
and  tbe. amendments  offered  were  counts 
sounding  In  contract;  and  we  think,  un- 
der our  Code,  an  action  sounding  in  tort 
cannot  be  amended  by  adding  a  count 
sounding  Incontract.   Judgment  reversed. 

(87  Oa.  75«)  

FcLTON  County  St.  R.  Co.  et  ai.  v.  Mo- 

CONNBLL. 

{Supreme  Court  of  Georgia.    Oct.  19, 1891.; 

STBEBT  RAII.WAT8— CONSTBUOTION  OF  IlOiJ>— NBO- 
LIOENCB  OF  Co:(THXOTOR. 

1.  Wbere  a  street-railway  company,  having 
autbori^  under  its  charter  to  construct  a  rail- 
way in  the  public  street,  does  tbe  work  by  an  in- 
dependent contractor,  and  an  Injury  to  a  person 
passini;  along  tbe  street  Is  caused  by  tbe  negli- 
gence of  a  servant  ol  the  contractor,  which  neg- 
ligence consisted  in  unnecessarily  and  improperly 
laying  down  loose  iron  rails  in  advance  of  tbe 
workmen  engaged  in  constructing  tbe  track,  the 
contractor  is  liable  for  the  consequences  of  such 
negligence,  but  the  railway  company  is  not,  tbe 
latter  company  not  having  reserved  any  control 
over  the  conduct  of  tbe  ibriner  in  executing  tbe 
work. 

2.  The  evidence  warranted  the  recovery 
against  tbe  contractor,  and  the  judgment  is  af- 
firmed to  that  extent,  but  reversed  so  far  as  tbe 
railway  company  is  conoerned. 

(SyUatms  by  the  Court.) 

Error  from  city  court  of  Atlanta ;  How- 
ard Van  Epps,  Judge. 

Action  for  personal  injuries  by  William 
McConnell  against  the  Fulton  County 
Street-Railroad  Company  and  the  Thom- 
son-Houston Electric  Company.  Judgment 
for  plaintiff  against  both  defendants  joint- 
ly. Defendants  bring  error.  Affirmed  as 
to  tbe  electric  company,  and  reversed  as 
to  the  railway  company. 

Candler  <f  Thomson  and  JV.  J.Ji  T  A. 
Hammond,  for  plaintiffs  In  error.  J.  L. 
McWhorter,  R.  Arnold,  and  R.  R.  Arnold, 
for  defendant  in  error. 

Simmons,  J.  The  Fulton  County  Street- 
Ballroad  Company  obtained  a  charter 
from  the  legislatureauthorizing  It  to  build 
a  street  railroad  through  certain  streets  of 
the  city  of  Atlanta  when  it  should  obtain 
tbe  consent  of  the  municipal  authorities. 
It  seems  this  consent  was  obtained  by  the 
company,  and  it  made  a  contract  with 
the  Thomson-Houston  Electric  Company, 
another  corporation,  whereljy  the  latter 
undertook  to  furnish  all  the  material  and 
tbe  entire  construction  of  tbe  road,  with. 


out  any  direction  or  control  reserved  to 
the  street-railroad  company.  During  the 
progress  of  tbe  work  upon  West  Peachtree 
street,  tbe  contractor  laid  tbe  Iron  rails 
about  eight  feet  apart  on  each  side  of  tbe 
proposed  road-bed,  a  considerable  dis- 
tance beyond  and  ahead  of  tbe  place 
where  its  hands  were  taking  up  a  pave- 
ment and  preparing  the  road-bed  for  the 
cross-ties  and  Iron.  The  rails  thus  laid 
furnished  a  contiuuous  line  on  each  side 
of  wbere  tbe  road-bed  was  to  be  placed, 
for  a  considerable  distance  ahead  of  the 
hands.  McConnell  was  riding  on  horse- 
back upon  tbat  street,  and,  in  attempting 
to  cross  the  street  where  these  iron  rails 
were  laid,  the  horse  struck  his  foot 
against  one  of  tbe  rails,  and  tell,  seriously 
injuring  McConnell.  He  brought  his  ac- 
tion for  damages  against  the  street-rail- 
road company  and  the  Thomson-Hous- 
ton Electric  Company  jointly.  On  the 
trial  of  the  case,  under  the  charge  of  the 
court,  the  jury  returned  a  verdict  against 
both  defendants.  A  motion  for  a  new 
trial  was  made,  and  overruled. 

1.  The  first  three  grounds  of  tbe  motion 
for  a  new  trial  are  the  usual  ones,  that 
the  verdict  was  contrary  to  law,  evidence, 
etc.  Tbe  fourth  ground  complains  that 
tbe  verdict  was  contrary  to  law  and  evi- 
dence. In  this:  that  there  was  no  evidence 
showing  that  tbe  injury  to  the  plaintiff 
was  occasioned  by  any  act  or  acts  of  the 
defendants,  or  either  of  them,  set  forth  in 
the  declaration.  There  was  sufficient  evi- 
dence, in  our  opinion,  to  authorise  the 
jury  to  find  a  verdict  against  tbe  Thom- 
son-Houston Electric  Company.  The  evi- 
dence shows  that  the  foreman  of  thesqnad 
of  hands  who  were  constructing  the  road 
upon  this  particular  street  had  tbe  iron 
rails  taken  from  the  gutters  on  each  side 
of  tbe  street,  and  placed  in  the  middle  of 
the  street  for  a  considerable  distance  In 
advance  of  tbe  place  at  which  the  hands 
were  at  work.  The  foreman  testified,  In 
substance,  that  it  would  have  been  safer 
to  have  let  tbe  rails  remain  In  the  gutters 
until  they  were  actually  needed;  but  to 
expedite  the  work,  and  to  mark  the  lines 
to  guide  the  bands  in  taking  up  tbe  Bel- 
gian blocks  and  making  tbe  proper  excti- 
vations,  he  had  the  rails  taken  from  the 
gutters,  and  laid  In  the  middle  of  tbe 
street  in  advance  of  the  work,  and  tbat 
it  waM  not  necessary  at  that  time  to  have 
placed  the  rails  in  the  middle  of  the 
street;  that  the  lines  to  guide  the  hands 
might  have  been  made  by  other  means, 
which  would  have  been  safe.  His  testi- 
mony shows  that  there  were  two  ways  to 
mark  the  lines  to  guide  the  hands, — one 
safe  and  the  other  unsafe.  Where  a  per- 
son or  corporation  Is  authorised  by  law 
to  obstruct  the  public  streets  of  a  city  for 
any  purpose,  it  Is  incumbent  on  him  or  It 
to  exercise  great  care  to  prevent  passen- 
gers along  the  streets  from  being  injured ; 
and  if  in  the  progress  of  tbe  work  it  be- 
comes necessary  to  do  a  certain  thing, 
and  there  are  two  ways  of  doing  it,  one 
safe  and  the  other  unsafe  and  unneces- 
sary, it  the  unsafe  method  is  adopted,  and 
a  person  is  injured  thereby.  It  Is  such  neg- 
ligence on  tbe  part  ol  the  person  or  corpo- 
ration performing  the  work  as  would  an- 
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thorize  the  party  injured  to  recover  dam- 
ages. Although  a  person  may  have  au- 
thority to  obstruct  the  street  for  the  pur- 
pose of  constructing  a  railroad  track 
therein,  he  hai>  no  right  to  obstrnct  more 
of  that  street  than  is  oecebsary  for  the 
proper  performance  of  bis  woric  at  that 
time  and  place.  He  has  no  right  to  put 
obstructions  tar  in  advance  of  the  work 
which  is  being  performed,  and  which  are 
unnect^eary  at  that  time  to  enable  him 
to  carry  on  his  work.  The  people  have 
a  right  to  the  use  of  the  streets  as  well  us 
the  street-railroad  companies  or  their  con- 
tractors, and  neither  the  companies  nor 
their  contractors  liave  a  right  to  prevent 
the  free  use  of  and  accoHs  to  the  streets 
by  the  people,  except  at  times  and  places 
where  it  is  necessary  for  the  companies  or 
contractors  to  occupy  them;  and  If  they 
should  place  unnecessary  obstructions 
in  the  street,  and  a  passenger  in  the  street 
should  be  Injured  thereby,  they  would  be 
liable,  unless  the  injury  could  have  been 
avoided  by  the  exercise  of  due  rare  on  the 
part  of  the  passenger.  We  therefore  think 
the  court  did  nut  err  in  overruling  the 
motion  for  a  new  trial  as  to  the  Thom- 
Bon-IIouBton  Electric  Company 

2.  The  case  of  the  Fulton  County  Street- 
Baiiroad  Company  presents  a  different 
view.  The  evidence  shows  that  it  mad* 
a  contract  with  the  Thompson-Houston 
Electric  Company  to  construct  the  road- 
bed of  its  line.  The  latter  company  was 
to  furnish  all  the  material,  and  was  not 
to  be  subject  to  the  direction  or  control  •t 
the  former  company.  This  made  it  an 
independent  contractor,  and  not  the  serv- 
ant or  agent  of  the  Fulton  County  Strc-et- 
Bailroad  Company  Our  Code,  §  2962,  de- 
clares: "The  employer  is  not  responsible 
for  torts  committed  by  his  employe  when 
the  latter  exercises  an  independent  busi- 
ness, and  in  it  is  not  subject  to  the  imme- 
diate direction  and  control  of  the  em- 
ployer." To  this  general  principle  we 
held  in  the  case  of  Ballroad  Co.  v.  Kim- 
berly.  IS  S.  E.  Rep.  277,  there  are  certain 
exceptions.  The  evidence  does  not  show 
that  this  case  falls  within  either  or  any 
of  the  exceptions  stated  in  that  case. 
The  work  in  constructing  the  road  was 
not  wrongful  in  itself,  the  company  hav- 
ing obtained  authority  from  the  legis- 
lature and  the  consent  of  the  munici- 
pal authorities.  Nor  would  the  work  re- 
sult in  a  nuisance,  for  the  same  reason. 
Nor  was  it,  according  fo  previous  knowl- 
edge and  experience,  in  its  nature  danger- 
ous to  others,  if  carefully  performed.  It 
was  not  a  violation  of  a  duty  imposed  by 
express  contract  upon  the  employer.  Nor 
was  the  duty  of  couHtructing  the  road  im- 
posed by  statute  upon  the  company  ob- 
taining the  charter.  The  company  did 
not  retain  the  right,  in  its  contract,  to  di- 
rect and  control  the  time  and  manner  of 
executing  the  work.  Nor  did  it  ratify  the 
wrongful  act  of  the  contractor.  So,  as 
before  remarked,  the  evidence  does  not 
bring  the  street-railroad  company  within 
any  of  the  exceptions  to  the  general  rule 
laid  down  in  the  Kimberly  Case.  If  the 
Independent  contractor  is  guilty  of  an  act 
of  negligence  which  causes  injury  to  a 
ttdrd  person,  and  the  evidence  shows  that 


the  act  does  not  fall  within  any  of  thei^ 
exceptions,  the  employer  is  not  liable. 
This  is  the  rule  in  regard  to  all  employers 
and  Independent  contractors.  It  was 
argued,  however,  by  counsel  for  the  de- 
fendant in  error,  that  this  rule  does  not 
apply  where  the  work  is  to  be  performed 
in  a  public  thoroughfare;  that  the  license 
to  obstruct  the  street  was  given  specially 
to  the  railroad  company,  and  could  not 
he  delegated  to  the  contractor;  that 
where  railroads  are  built  in  a  public  thor- 
oughfare the  rights  of  the  public  to  the 
use  of  the  thoronghfan«  are  involved,  and 
the  rule  should  be  stricter  than  where  the 
rights  of  individuals  merely  arc  affected. 
We  have  been  unable  to  (ind  any  case 
where  this  distinction  la  recognized ;  but, 
on  the  contrary.  In  Overton  v.  Freeman, 
11  C.  B  867,  Macle.  J.,  in  replying  to  this 
identical  argument,  says:  " It  is  insisted 
that  there  Is  some  greaterdegree  of  liabili- 
ty in  respect  of  this  being  a  public  wrong 
than  would  ordinarily  attach  in  the  case 
of  a  mere  private  injury.  I  do  not,  how- 
ever, perceive  that  there  is  anj'  distinction 
between  the  two  which  is  at  all  favorable 
to  the  plaintiff's  argument.  I  rather  think 
the  liability  for  a  public  wrong  is  less  ex- 
tensive than  the  civil  liability.  A  man  is 
often  civilly  liable  where  no  wrong  was 
intended  "  The  facts  of  that  case  are 
more  like  those  of  the  case  under  consider- 
ation than  are  the  facts  of  any  other  we 
have  found.  The  parish  officers  of  a  cer- 
tain district  contracted  with  A.  to  pave  a 
certain  district,  and  A.  entered  into  a 
subcontract  with  B.,  under  which  the  lat- 
ter was  to  lay  down  the  paving  of  a 
street,  the  materials  being  supplied  by  A., 
and  brought  to  the  spot  in  his  carts.  Pre- 
paratory to  the  paring,  the  stones  were 
laid,  by  laborers  employed  by  B.,  on  the 
pathway,  and  there  left  unguarded  at 
night,  in  such  a  manner  as  to  obstruct  the 
same,  and  C.  fell  over  them,  and  broke  his 
leg.  It  was  held  that  B.  was  responsible 
for  this  negligence,  and  not  A.  The  rule 
announced  in  the  Code,— which  Is  simply 
declaratory  of  the  common  law,— Is  a 
broad  one,  and  applies  to  all  independent 
contractors,  regardless  of  whether  the 
work  Is  to  be  performed  in  a  thorough- 
tare,  where  public  rights  are  involved,  or 
in  a  place  where  private  rights  only  are 
affected.  The  courts  would  have  no  right 
to  apply  it  in  the  one  class  of  cases  and 
refuse  to  apply  it  in  the  other.  The  legis- 
lature alone  can  do  this,  if  in  its  wisdom 
It  sees  proper.  On  the  subject  of  employ- 
ers and  independent  contractors,  see  Rail- 
road Co.  V.  KIml)erly,  supra,  and  authori- 
ties cited;  also  Hackctt  v.  Telegraph  Co., 
(Wis.)  49  N.  W.  Rep.  822.  We  think,  there- 
fore, that  the  court  erred  in  not  granting 
a  new  trial  to  the  Fulton  County  Street- 
Railroad  Company.  The  Judgment  is  af- 
firmed as  to  the  Thomson-Houston  Elec- 
tric Company,  and  reversed  as  to  the  Ful- 
ton County  Street-Railroad  Company. 

(88  Oa.  3!) 

POWBLL  V.  StATB. 

(Supreme  Court  of  Qeorgia.    Nov.  2, 1891.) 
IiABCENT— Ikdictmbnt— EvmENci!— New  Twii,. 

1.  An  indictment  tor  larceny  from  the  per- 
son which  charges  tliat  thedefendanfdid  wronK- 
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fully  and  fraudulently  and  privately  take  from 
the  person  of  one  C.  A.  Dunwoody,  Jr.,  and  with- 
out Che  knowledge  of  the  said  Dunwoody,  with 
intent  to  steal  the  same,  one  watob  and  chain  of 
the  value  of  seventy-flve  dollars,  and  the  prop- 
erty of  the  said  Dunwoody, "  is  sutBciently  spe- 
cific in  the  desoription  of  the  property  stolen. 
Williams  y  State,  25  Ind.  190;  2  Bish.  Crim. 
Proo.  i  700;  Sanders  v.  Stete,  80  Oa.  717,  12  S. 
B.  Rep.  1058. 

2.  Where  the  indictment  charfres  that  the 
proi>erty  stolen  from  the  person  was  of  the  value 
of  tl5,  and  the  Jury  return  a  Keneral  verdict  of 
euilty,  the  conviction,  under  section  4411  of  the 
Code,  is  one  of  felony,  and  not  of  misdemeanor; 
and,  there  being  no  evidence  of  the  value  of  the 
property,  the  accused  is  entitled  to  a  new  trial. 

(Syllabus  by  the  Court.) 

Error  from  superior  court,  Fulton  coun- 
ty, RiCHAHD  H.  Clabk,  Judge. 

Indictment  aKuinst  Thomas  Powell  for 
larceny.  Defendant  was  convicted,  and 
brinKB  error.    Reversed. 

The  folio winK  lo  the  official  report* 

Powell  demurred  to  the  indictment 
against  him,  upon  the  j^round  that  the 
property  charged  to  have  been  stolen  was 
not  sufficiently  described  in  the  Indictment. 
The  property  was  described  as  "one 
watch  and  chain  of  the  value  of  J76. " 
The  demurrer  was  overruled,  and  to  this 
be  excepted.  He  was  found  guilty,  and 
his  motion  tor  new  trial  was  overruled, 
to  which  also  he  excepted.  In  addition  to 
the  usual  grounds  of  the  motion,  that 
the  verdict  was  contrary  to  law,  evidence, 
etc.,  it  was  alleged  therein  that  the  court 
erred  in  charging:  "Larceny  is  committed 
by  privately,  slyly,  stealthily,  committing 
the  larceny  upon  the  person,  taking  the 
property  in  question  from  the  person." 
It  was  alleged  that  this  wa«  error,  in  that 
the  most  essentiiil  element  of  larceny  from 
the  person  was  left  out,  to-wit,  "  with  In- 
tent to  steal  the  same. "  In  a  note  to  this 
ground  the  court  states  that  by  reference 
to  the  general  charge  it  would  be  found 
that,  before  charging  as  excepted  to,  be 
gave  in  full  the  definition  of  larceny  as  in 
the  Code.  It  was  also  alleged  that  a  new 
trial  should  be  granted  because  the  state 
failed  to  prove  that  the  watch  in  question 
was  of  any  value;  that,  while  it  was  ad- 
mitted in  evidence  without  objection,  the 
same  was  not  turned  over  to  the  jury,  nor 
did  the  ]ury  handle  it,  nor  did  counsel  for 
defendant  know  that  it  was  not  in  the 
hands  of  the  jury  until  they  returned  their 
verdict.  In  a  note  to  this  ground  the 
court  states.  The  bill  of  Indictment 
charged  the  watch  to  be  worth  $75. 
There  was  no  proof  of  the  present  value  of 
the  wutch.  It  became  a  question  after  the 
rendition  of  the  verdict  whether  the  pun- 
ishment should  be  as  for  a  felony  or  mis- 
demeanor. The  solicitor  general  stated 
that  he  intended  it  as  a  misdemeanor,  as 
be  knew  a  second-hand  watch  that  cost 
f76  was  not  worth  as  much  as  950,  and  he 
so  considered  It  during  the  trial.  The  so- 
licitor general  also  conteuded  that  there 
was  an  agreement  between  him  and  de- 
fendant's counsel  that  the  case  should  be 
Judged  a  misdemeanor,  but  this  defend- 
ant's counsel  denied.  Under  the  evidence 
and  circumstances  narrated,  the  court 
treated  the  conviction  as  for  a  misde- 
meanor, and  made  the  penalty  according- 


ly. In  an  addition  by  the  court  to  tbe 
brief  of  evidence,  he  states  that  the  watch 
bad  the  appearance  of  gold,  was  In  full 
view  of  the  Jury,  and  In  the  progress  of  the 
casft  no  question  was  made  that  it  was 
not  as  it  appeared, nor  any  question  as  to 
an.v  defect  in  tbe  watch. 

B.  J.  Jordan,  for  plaintiff  In  error.    C.  D. 
Hill,  Sol.  Gen.,  for  the  State. 

Per  Ccbiam.    Judgment  reversed. 


BiLLUPS  v.  Statb. 


(88  Q&.  Z7) 


(Supreme  Court  of  Oeorgta.  Nov.  2, 1891.) 
FoROBRT— What  Conbtithtes. 
Under  section  4451  of  the  Code,  an  indict- 
ment will  lie  for  forging  an  instrument  in  the 
following  terms:  "Atlanta,  Ga.,  Hay  Bth,  1891. 
Mr.  Williams:  I  will  keep  baoK  two  dollars  a 
week  from  Bob's  wages  until  the  debt  that  he 
owes  you  is  paid.  I  will  bn  responsible  for  the 
two  dollars  as  long  as  he  works  for  me.  Be- 
spectfully,  Hbnbt  Akins;"  the  charge  being 
that  tbe  act  of  forgery  was  done  to  defrand  said 
Akins.  This  writing  might  have  defrauded,  or 
been  used  to  defraud,  Akins,  and  was  therefore 
a  subject-matter  of  forgery.  Travis  v.  State,  88 
Qa.  872,  9  B.  K.  Rep.  1008. 

iSyllabua  by  the  Court.) 

Error  from  saperlor  court,  Falton 
county;  Richard  H.  Clabk,  Judge. 

Indictment  against  Bob  Billups  for  for- 
gery. Defendant  was  convicted,  and  brings 
error.    Affirmed. 

The  following  is  the  official  report: 

Billups  was  charged  with  forgery  upua 
an  indictment  in  the  following  termfi: 
"For  that  tbe  said  Bob  Billups,  In  tbe 
county  aforesaid,  on  tbe  9th  of  May,  in 
tbe  year  of  our  Lord  eighteen  hundred  and 
ninety-one,  with  forceand  arms,  did  falsely 
and  fraudulently  make  and  forge  the  fol- 
lowing writing,  to-w!t:  'Atlanta,  Qa., 
May  9th,  1891.  Mr  Williams:  I  will  keep 
back  two  dollars  a  week  from  Bob's  wages 
until  tbe  debt  that  he  owes  you  is  paid. 
I  will  be  responsible  for  tbe  two  dollars  an 
long  as  he  works  for  me.  Respectfully, 
Henry  Akins,'— with  intent  to  defraud 
Henry  Akins;  and  the  said  Bob  Billups 
did  utter  and  publish  said  writing  as  true 
upon  James  Williams,  knowing  the  same 
to  have  been  so  falsely  and  fraudulently 
made  and  forged  with  Intent  to  defraud 
bim,  the  said  Williams."  The  Jury  ren- 
dered a  general  verdict  of  guilty,  and  be 
moved  In  arrest  of  judgment,  which  mo- 
tion wns  overruled,  and  to  this  he  except- 
ed. The  motion  was  upon  the  following 
grounds:  Because  no  legal  Judgment  could 
be  based  upon  the  Indictment;  because 
tbe  verdict  was  general,  and  did  not  speci- 
fy upon  which  count  in  the  Indictment  it 
was  based ;  because  no  legal  Indictment, 
under  section  4451  of  the  Code,  had  been 
found  or  returned;  because  the  Instm- 
ment  alleged  to  have  been  forged  was  not 
such  an  instrument  as  to  furnish  the  basis 
of  a  prosecution  for  forgery.  In  this:  It 
was  not  an  instrument  calculated  to  de- 
ceive or  defraud  any  one.  It  was  not  an 
unconditional  promise  to  pay  money  or 
other  thing  nf  vnlue.  The  labor  or  work 
by  the  defendant  was  of  the  essence  of  tbe 
order.  The  writing,  if  it  showed  any- 
thing, showed  that  Akins  only  agreed  to 
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>ay  the  debt  of  another  apon  certain  con- 
ditions, and  notbtng  in  the  .face  of  the 
writin;;  or  Indictment  Bbowed  that  the 
eonditlona  bad  been  complied  with,  and 
nothlu);  appeared  on  the  face  of  tbe  writ- 
ten instmment,  showing  that,  if  true  and 
properly  pabllshed  and  uttered,  the  party 
purporting  to  have  executed  the  inetro- 
ment  would  hare  been  liable  or  bound,  and 
DO  liability  was  created  on  the  face  of  tbe 
paper. 

J  T.  Spence,  and  F.  R.  A  J.  Q.  Walker, 
for  plaintilf  in  enor.  C.  D.  HiU,  8ol.  Gen., 
for  tbe  State. 

PfeB  Cdbiah.    Judgment  affirmed. 

(88  Cta.  28)  


Geosqia  Railroaii  ft  Baneinq  Co.  r. 

Baker  «t  al. 

(Suipreme  Court  of  Oeorgrio.    Nov.  8, 1891.) 

BxanoxD  CoMPANiBB— CoirsTBnoTioN  or  Embark- 

HXIIT— AOTION  rOB  DaKAOH— iNSTBUOnONS. 

1.  The  charge  complained  of  in  this  caM  was 
tbst  no  express  instruction  to  allow  damage  on  ao- 
coont  of  aepredatlon  of  rental  ralne  as  to  tbe 
other  pcoperty  generally,  and  also  for  rent  of 
the  part  of  the  alley  oocnpied  by  the  embank- 
ment; and,  the  amount  of  the  Verdict  not  appear- 
ing in  the  record,  there  is  no  presumption  that 
the  lory  allowed  such  doable  damages. 
i.  The  evidence  warranted  a  recovery. 
(SyUabti*  by  the  Court.) 

Error  from  superior  court,  Fulton  coun- 
ty; Marshali.  J.  Clarkb,  Jndge. 

Action  by  J.  M.  Baiter  and  another 
asainst  the  Georgia  Railroad  &  Banking 
Company.  Judgment  for  plaintiffs.  De- 
fendant brings  error.    Affirmed. 

The  following  Is  the  official  report; 

J.  M.  Baker,  for  himself  and  as  next 
friend  of  his  son,  sued  the  railroad  com- 
pany for  damages,  which  he  alleged  they 
sustained  by  the  building  of  an  embank- 
ment by  the  defendant,  which  projected  12 
feet  over  their  land,  (a  lot  In  the  city  of 
Atlanta,  fronting  tor  100  feet  the  right  of 
way  of  the  railroad  company,  and  run- 
ning bacic  200  feet,)  and  by  defendant's 
wrongfully  causing  water  collected  upon 
Its  premises  to  empty  upon  this  lot.  There 
was  a  verdict  for  the  plaintiff,  but  what 
tbe  amount  of  that  verdict  was  does  nut 
appear,  and  tbe  verdict  was  not  specified 
in  the  bill  of  exceptions  as  a  portion  of  the 
record  which  should  be  sent  to  this  court. 
Defendant  made  a  motion  for  a  new  trial, 
which  wan  overruled,  and  to  this  it  ex- 
cepted. In  addition  to  the  general 
grounds  of  the  motion  that  the  verdict 
was  contrary  to  law,  evidence,  etc.,  It  was 
alleged  therein  that  a  new  trial  should  be 
Sgr&nted,  because  the  damages  found  were 
excessive,  and  because  the  verdict  was 
contrary  to  certain  specified  portions  of  tbe 
charge  of  the  court.  Also  because  the 
court  erred  in  charging:  "The  plaintiff 
says  that  be  has  been  damaged  In  two 
particulars:  One  Is  that  he  has  been  de- 
prived by  the  embankment  In  question  of 
tbe  rental  value  of  so  much  of  the  ground 
as  it  covers,  the  other  is  that,  as  the 
plaintiff  says,  the  taking  of  this  ground 
for  tbe  Jefendant's  use,  and  the  making 
of  a  ditch  by  tbe  surface  waters,  has  ren- 
dered the  other  part  of  his  lot  less  vain- 
«tl>le  from  the  property.    Now,  you  gentle- 


men will  look  carefully  Into  the  evidence 
in  regard  to  these  matteni,  and  make  a 
verdict  In  accordance  with  the  result  which 
you  reach."  It  was  alleged  that  the  er- 
ror in  this  charge  consisted  In  the  sub- 
mission of  the  case  to  the  Jury  on  the  the- 
ory that  plaluLiffs  could  recover  damages 
OP  )be  same  piece  of  ground  on  account  of 
being  deprived  of  use  of  it  by  himself  in 
buth  of  two  ways,  each  Incompatible  with 
the  other,  when,  under  tbe  evidence,  he 
could  recover  for  only  oue  of  the  uses  of 
which  he  had  been  deprived.  Also  because 
tbe  amount  of  the  verdict  was  Illegal  and 
excessive,  in  this:  Damages  on  the  basis 
of  what  this  strip  of  ground  in  question 
would  rent  for,  if  It  had  a  valuable  house 
on  it,  are  too  remote  and  hypothetical  to 
support  any  recovery  for  the  same. 

J.  B.  Cummlng,  Bryan  Cummintc,  and 
BtUyer  &  £iio.. for  plaintiff  Inerror.  E.  W. 
Martin,  for  defendants  in  error. 

Feb  Cubiam.    Judgment  affirmed. 


■^^^  (88  Qa.  ») 

FowLBB  T  Gate  Crrr  Nat.  Bank. 
{Supreme  Cou/rt  cf  Otorgia.    Nov.  S,  1891.) 

BU.LS  or  BzcHAxes— AooiPTAirai— IimoBssKSHV 
— Aorioir  OS— FutAniNO. 
1.  Where  the  drawee  of  a  bill  of  exchange 
writes  his  name  across  the  face  of  the  bill,  the 
ftstnte  requiring  acueptance  to  be  In  writing  is 
complied  with,  the  legal  signlfloanoe  of  such  an 
act  being  that  the  bill  Is  thereby  accepted. 

3.  The  indorsee  of  a  bill  of  exchange,  In  the 
absence  of  any  notice  on  tlie  snMect,  Is  entitled 
to  treat  the  aoceptur  aa  the  real  debtor,  and  is 
under  no  duty  to  such  acceptor  to  retain,  or  reader 
available,  collateral  seooritles  for  the  payment 
of  tbe  bill  received  firom  the  payee  and  indorser 
thereof. 

8.  A  plea  of  rwn  estfeustum  must  be  sworn 
to,  and  generally  the  afladavlt  must  be  made  by 
the  defendant,  and  not  by  an  agent  The  excep- 
tion, if  any,  is  stated  in  seotion  8449  of  the  Code. 

4.  A  plea  which  neither  admits  nor  denies 
that  the  plaintifl  herself,  or  any  one  as  her  agent, 
accepted  the  bill  sued  on,  but  sets  up  merely 
that  the  acceptance  is  not  binding  on  her  for  the 
reason  that  said  act  was  not  in  her  legitimate 
business  or  for  her  benefit,  but  for  the  benefit  of 
a  third  party,  and  withont  authority,  consent,  or 
ratifiation  on  her  part,  is  insofflcient. 

(Sylldbug  Iry  the  Court.) 

Error  from  superior  court,  Fulton  coun- 
ty, Marshall  J.  Clarke,  Judge. 

Action  by  tbe  Gate  City  Natlooal  Bank 
against  May  E.  Fowler  and  others.  Judg- 
ment tor  plaintiff,  and  defendant  Fowler 
bringH  error.    Affirmed. 

The  following  is  tbe  official  report t 

The  Gate  City  National  Bank  sued  the 
Toileson  Commission  Company  as  drawer 
and  Indorser,  May  E.  Fowler,  doing  busi- 
ness under  the  name  and  style  of  Fowler 
&  Co.,  as  acceptor,  and  E.  L.  Fowler  as 
acceptor,  of  certain  drafts  or  bills.  Mrs. 
Fowler  pleaded  the  general  issue,  and  al- 
so a  special  plea  denying  that  she  com- 
posed the  firm  of  Fowler  &  Co.  On  the 
trial  of  the  case  she  offered  the  following 
plea:  "If  tbe  Jury  should  believe  that  the 
firm  of  Fowler  ft  Co.  was  composed  of  this 
defendant,  and  that  E.  L.  Fowler  was 
her  aaent,  then.  In  that  event,  she  says 
that  the  writing  of  the  name  of  Fowler  A 
Co.  on  the  face  oi  said  drafts  or  bills  by 
said  £.  L.  Fowler  Is  not  binding  on  her 
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tor  the  reason  that  aald  act  was  not  In 
the  letfitlmate  business  of  this  defendant, 
nor  was  It  for  her  benefit,  but  for  the  ben- 
efit of  a  third  party,  and  was  without  au- 
thority, consent,  or  ratiflcatiun  on  her 
part.  For  farther  plea,  this  defendant 
says  that  the  drafts  or  bills  sued  on  were 
secured  by  bills  of  lading  representing 
cars  of  grain,  flour,  and  other  stuff, 
turned  over  to  plaintiff  by  J.  K.  Tolieson, 
representing  the  Tolieson  Commission 
Company,  as  this  defendant  is  informed; 
and  If  the  plaintiff  redelivered  them  to 
Tolieson,  and  he  realized  the  money  on 
the  same,  and  it  was  not  applied  to  these 
drafts,  such  conduct  on  the  part  of  the 
plaintiff  would  discharge  this  defendant, 
she  not  consenting  to  the  same;  and,  if 
the  same  is  still  In  the  possession  of  plain- 
tiff, the  railroad  companies  issuing  the 
same  are  liable  to  plaintiff  on  said  bills 
of  lading;  and,  before  this  defendant 
could  be  held  liable  to  plaintiff,  said  bills 
of  lading  should  be  brought  into  court, 
and  tendered  this  defendant,  as  in  law, 
if  liable,  she  has  a  lien  on  the  same."  On 
motion  of  plaintiff,  this  plea  was  stricken 
by  thecourt  for  insufficiency  and  as  set- 
ting up  no  legal  defense.  To  this  ruling 
she  excepted.  After  this  plea  was  strick- 
en she  offered  the  following  plea:  "Now 
comes  defendant,  by  her  attorney,  and 
withdraws  the  plea  filed  on  the  15th  day 
of  June,  1888,  to-wit,  the  special  plea,  and 
says  the  business  being  conducted  at  the 
time  she  was  sued  was  a  grocery  business; 
that  her  husband  was  conducting  the 
same,  and  the  style  of  the  firm  was  Fow- 
ler &  Co.;  that,  acting  as  her  agent,  he 
wrote  the  name  of  Fowler  &  Co.  on  said 
drafts  or  bills,  and  the  same  was  in  no 
wise  connected  with  the  business  of  Fow- 
ler &  Co.,  nor  was  any  part  of  said  money 
paid  by  plaintiffs  on  said  drafts  received 
by  this  defendant  or  her  agent  K.  L.  Fow- 
ler; that  said  act  was  without  authority 
or  consent  on  her  part,  nor  did  she  know 
of  it  till  long  after  said  drafts  wereslgned, 
nor  has  she  in  any  way  ratified  said  act; 
that,  if  anybody  is  liable  to  plantiffs  on 
said  drafts,  it  Is  her  agent,  £.  L.  Fowler, 
and  not  this  defendant. "  On  motion  of 
plaintiff,  this  pica  was  stricken  by  the 
conrt  for  Insuflicicncy,  and  as  not  setting 
up  any  legal  defense,  and  as  not  having 
been  sworn  to  by  her.  (The  plea  was 
sworn  to  by  E.  L.  Fowler.  *f agent  for 
May  K.  Fowler. ")  To  this  ruling,  also,  she 
excepted.  Upon  the  striking  of  this  plea 
she  offered  the  following  plea:  "Now 
comes  defendant.  May  E.  Fowler,  and  by 
leave  of  thecourt  amends  her  plea,  and 
says  that  if  the  name  of  Fuwier  &  Co., 
written  across  the  face  of  the  drafts  or 
bills  sued  on,  is  construed  to  be  an  ac- 
ceptance, that  it  was  an  accommmoda- 
tion  acceptance:  that  she  got  no  part  of 
said  money;  and  the  same  was  applied  by 

glaintlff  to  the  credit  of  the  Tolieson 
ommlssion  Company,  which  was  deal- 
ing with  plaintiff.  Defendant  furthersays 
that  the  bills  of  lading  attached  to  said 
drafts  were  turned  over  to  plaintiff  by  de- 
fendant, the  Tolieson  Commission  Compa- 
ny, and,  it  proper  diligence  had  been  used 
on  part  of  plaintiff,  the  property  repre- 
lented  by  said  bills  of  lading  would  have 


more  than  canceled  said  drafts,  and  if 
plaintiff  allowed  the  same  to  remain  in 
the  custody  of  the  Tolieson  Commission 
Company  it  was  without  her  knowledge 
or  consen  t ;  that  said  conduct  increased  her 
risk ;  and  she  is  thereby  discharged  from 
any  liability  on  said  drafts  or  bills,"— 
which,  on  motion  of  plaintiff's  counsel, 
was  stricken,  on  the  ground  that  It  set 
up  no  legal  defense.  To  this  ruling,  also, 
she  excepted  The  drafts  were  then  ten- 
dered in  evidence,  and  objected  to  by  her 
counsel,  on  the  ground  that  she  was  sued 
as  acceptor,  and  writing  the  name  on  the 
face  of  a  draft,  without  more,  did  not  con- 
stitute an  acceptance  under  section  1956  of 
the  Code.  This  objection  was  overruled, 
and  the  drafts  admitted:  to  which  ruling, 
also,  she  excepted.  The  drafts  were 
drawn  by  the  Tolieson  Commission  Com- 
puny,  payable  to  the  order  of  that  com- 
pany, upon  Fowler  &  Co..  and  written 
across  their  face  was  the  name  "Fowler 
&  Co. "  The  plea  of  the  general  issue  was 
then  withdrawn,  and  the  plaintiff  was 
allowed  by  the  court  to  take  judgment 
against  her,  plaintiff  having  dismissed  aa 
to  the'  Tolieson  Commission  Company 
and  as  to  E.  L.  Fowler;  to  which  judg- 
ment, also,  she  excepted. 

R.  J.  Jordan,  for  plaintiff  in  error.  Cs/- 
boan.  King  &  Spalding,  for  defendant  in 
error. 

Per  Cdriau.    Judgment  affirmed. 


(88  Oa.  38) 
LnrraosTOiT  ▼.  Wbiqht  et  aL 
(Supreme  Court  cf  Oeorgia.    Nov.  2, 1891.) 

TxX-i3Al,E — CoLLCStOX — RiOBTS  OF  HOHTOAOBK. 

1.  Where  the  claimant  admits  that  he  paid  to 
the  defendant  a  oonsidersble  amount  on  purchas- 
ing the  land  In  question  from  a  third  person  who 
had  purchased  at  a  tax -sale,  it  was  not  error  for 
the  court  to  charge  the  Jury  that  if  they  believed 
from  the  evidence  that  the  defendant,  for  the 
purpose  of  defrauding  his  creditors,  suffered  the 
property  to  go  to  sole  for  taxes,  and  that  the  pnr- 
chaser  at  that  sale  at  the  time  he  received  his  deed 
either  knew  of  this  fraudulent  purpose  or  had 
grounds  for  reasonable  snspioion  that  it  existed, 
and  if  they  further  believ»l  that  when  the  deed 
from  such  purchaser  to  the  claimant  was  exe- 
cuted the  claimant  also  knew  of  such  fraudulent 
purpose  on  the  part  of  the  defendant  or  tfad 
grounds  for  reasonable  suspicion,  the  Jury  ought 
to  find  that  the  tax-title  is  void  as  against  the 
plaintiffs  in ^. /a.,  (these  plsintUIs  being  mort- 
gagees of  the  property  by  a  mortgage  executed 
prior  to  the  tax-sale,  and  the^  fa.  being  found- 
ed on  the  JudKment  of  foreclosure.) 

2.  The  evidence  warranted  the  verdict. 
(Syllabus  by  the  Court) 

Error  from  superior  court,  Fulton 
connty ;  Marshall  J.  Clarke,  Judge. 

A  mortgage  fl.  fa.  in  favor  of  Wright  & 
Hilly  against  Charles  Harper  having  been 
levied  on  the  realty  covered  by  the  mort- 
gage, Jackson  Livingston  filed  a  claim 
thereto.  From  a  judgment  against  him 
claimant  brings  error.    Affirmed. 

The  following  Is  the  official  report: 

K  mortgage  ff.  fa.  in  favor  of  Wright  ft 
Hilly  against  Charles  Harper  was  levied 
upon  certain  realty  covered  by  the  mort- 
gage, and  the  same  was  claimed  by  Liv- 
ingston under  a  tax-title, the  salefor  taxes 
having  been  made  after  tlie  execution  of 
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tbe  mortKage.  The  property  was  found 
fiab]cct,  and  Livini^ton'H  motion  tor  a 
new  trial  was  overruled,  to  which  he  ex- 
cepted. In  addition  to.tbe  usual  eronuds 
ol  the  motion  that  the  verdict  wbh  con- 
trary to  law,  evidence,  etc., It  was  insisted 
therein  that  the  verdict  was  contrary  to 
a  specified  portion  of  the  charge  of  the 
court,  and  also  that  the  court  erred  in 
charging:  "If  you  believe  from  the  evi- 
dence that  the  defendant,  Charles  Harper, 
for  the  purpose  of  defrauding  his  cred- 
itors, suHered  his  property  to  go  to  sale 
for  taxes;  that  at  such  sale  John  S.  Ow- 
ens became  tbe  purchaser;  that  a  deed 
was  executed  to  Owens  in  pursuance  of 
such  purchase;  that  Owens,  at  the  time 
be  received  his  deed,  either  knew  of  this 
fraudulent  purpose  on  the  part  of  Harper, 
or  had  ground  for  reasonable  suspicion 
that  It  existed;  and  further  believe  tnut, 
when  •■he  deed  was  executed  from  Owens 
to  Livingston,  Livingston  either  knew  of 
such  fraudulent  purpose  on  tbe  part  of 
Harper,  or  had  grounds  for  reasonable 
suspicion  that  such  purpose  was  enter- 
tained,—then  yon  ought  to  And  that  the 
tax-title  Is  void  as  against  this  mortgage 
e.  fa. " 

Blalock  &  Birofy,  for  plaintiff  In  error. 
liayaon  A  Hill,  for  defendant  in  error. 

Feb  Curiam.    Judgment  affirmed. 


<8S  Qa.  39) 

Richmond  &  D.  R.  Co.  v.  Keklbr. 
(Supreme  Court  of  Oeorgieu  Nov.  10, 1891.) 
Carriers  or  Goods  —  Neoligence  —  Admissions. 
1.  The  admissions  contained  in  a  letter  are  to 
be  scanned  with  care  if  they  are  susceptible  of 
more  than  one  construction,  'and  if,  in  order  to 
discover  their  true  meaning,  attention  should  be 
directed  to  the  precise  terms  employed  by  tbe 
writer. 

8.  The  evidence  warranted  the  verdict. 
{SyUabtui  by  the  Court.) 

Error  from  dty  court  of  Atlanta ;  How- 
ard Van  Epps,  Judge. 

Action  by  Charles  Kerler,  Jr.,  against 
the  Richmond  &  Danville  Railroad  Com- 
pany. Jndgmentfor  plaintiff.  Defendant 
brings  error.     Affirmed. 

Jackson  &  Jackson,  for  plaintiff  in  error. 
Moyers  &  Skeea,  for  defendant  in  error. 

KiMMONS,  J.  The  plaintiff  sued  the  rail- 
road company  for  $500,  on  account  of 
damages  to  certain  furniture  shipped  over 
Us  line,  aud  obtained  a  verdict'  for  $225. 
On  the  trial,  the  defendant  introduced  in 
evidence,  as  an  admission  of  the  plaintifi' 
as  to  the  amount  ol  damage,  his  letter  to 
an  agent  of  the  defendant,  setting  forth 
his  claim,  in  which  he  said,  "$100  will  not 
do  more  than  cover  the  loss,  and  I  hereby 
make  claim  tor  this  amount. "  In  regard 
to  this  testimony  the  court  charged  tbe 
Jury  as  follows:  "Admissions  are  to  be 
scanned  with  care.  If  it  appear  to  yoar 
satisfaction  that  the  plaintiff  made  the 
statement  or  declaration  which  is  con- 
tained In  a  letter  Introduced  in  evidence, 
yon  are  to  scan  the  same  with  care,  giving 
to  it  such  weightas  you  deem  proper,  tak- 
ing Into  consideration  the  words  and  the 
circamstances  under  which  they  were 
v.l88.E.no.33— 53 


written,  and  all  the  facts  and  surrounding 
circumstances."  This  charge  is  excepted 
to  as  error.  We  find  no  error  In  the  in- 
struction complained  of.  The  general  rule 
was  correctly  stated  by  the  court.  The 
language  of  the  Code  is  that  "ail  admis- 
sions should  be  scanned  with  care."  Sec- 
tion 3792.  Where  more  than  one  construc- 
tion of  tiie  stutenient  is  possible,  this  rule 
is  especially  applicable,  and  the  jury  should 
carefully  consider  the  language  used,  and 
such  facts  and  circumstances  as  may  ex- 
plain Its  true  Intent  and  meaning.  Even 
If  this  were  In  terras  a  statement  that 
$100  would  cover  the  damage,  it  would 
not  preclude  the  party  making  it  from 
showing  that  he  was  mistaken,  or  any- 
thing else  affecting  its  weight  as  an  ad- 
mission. The  statement  that  "$100  will 
not  do  more  than  cover  the  loss,  and  I 
hereby  make  claim  for  this  amount,"  Is 
not  necesBorily  an  admission  that  $100 
would  cover  the  loss,  even  though  such 
might  be  a  reasonable  construction.  Ac- 
cording to  the  testimony  of  the  plaintiff, 
his  damage  was  much  greater  than  that 
amount;  but  his  purpose  in  writing  tbe 
letter  was  to  fix  upon  that  sum  as  an 
amount  he  would  be  willing  to  accept 
rather  than  to  be  put  to  the  difficulty,  ex- 
pense, and  delay  of  collecting  his  claim 
at  law.  The  uncontradicted  evidence, 
outside  of  this  letter,  was  that  the  dam- 
age amounted  to  from  $350  to  $400.  Un- 
der the  evidence  tbe  charge  of  the  court 
was  proper,  and  the  verdict  should  stand. 
See  Stewart  v.  De  Loach,  86  Ga.  729, 12  S. 
E.  Rep.  1067.    Judgment  affirmed. 


(88  Oa.  43) 

Atlanta  Glass  Co.  v.  Noizet. 
(Supreme  Court  of  Oeorgia.    Nov.  10, 1891.) 

Pleading  —  Harmless  Erbob  —  Hearsat  Evi- 
dence. 
1.  A  plea  which  alleges  no  special  damage  Is 
to  be  construed  as  one  which  claims  general  dam- 
ages only ;  and  where  such  a  plea  is  improperly 
stricken,  but  the  defendant  is  nevertheless  al- 
lowed the  benefit  of  it  on  the  trial,  the  error  of 
striking  it  is  not  cause  for  a  new  trial. 

3.  Unless  it  afBrmatively  appears  that  evi- 
dence is  hearsay,  it  is  not  to  be  excluded  as  such 
where  it  is  of  a  nature  which  admits  of  its  rest- 
ing on  the  personal  knowledge  of  the  witness. 
(SuUdbus  by  the  Court.) 

Error  from  superior  court,  Fulton  coun- 
ty ;  Marshall  J.  Clarke,  Judge. 

Action  by  L.  Noizet  against  the  Atlanta 
Glass  Company.  Judgment  for  plaintiff. 
Defendant  brings  error.    Affirmed. 

E.  W.  Martin,  for  plaintiff  in  error. 
King  &  Anderson,  tor  defendant  in  error. 

Simmons,  J.  Noizet  brought  his  action 
against  tbe  Atlanta  Glass  Company  "for 
machinery  furnished  to  it,  and  work  and 
labor  done  In  making  said  machinery,  in 
attaching  it  to  the  premises  of  said  com- 
pany, and  In  repairing  other  machinery 
at  the  works  of  the  company."  Tbe  de- 
fendant filed  the  plea  of  the  general  issue, 
and  several  special  pleas,  denying  in  one 
of  them  that  it  had  purchased  the  ma- 
chinery sued  for,  or  authorized  any  one 
else  to  purchase  it,  and  alleging  that  the 
plaintiff  and  one  Weyer  colluded  togethet 
for  the  purpose  of  defrauding  in  tbf"  vnat. 
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ter;  that  he  and  Weyer  were  IntereBted  ae 
partners  In  making  tbe  machinery;  and 
that,  for  the  purpose  ol  defrauding  the 
d«>{endant,  Weyer.  who  wus  the  defend- 
aut'a  Buperintendent  of  the  manufactui-e 
Of  glass,  gave  the  orders  for  the  ma- 
chinery under  the  pretense  that  it  was 
needed  for  tbe  woric  of  the  defendant; 
and  that  tbe  plaintiff  was  notified,  be- 
fore tbe  machinery  was  fumlsbed,  not  to 
fumisb  it,  and  that  Weyer  bad  nu  au- 
thority  to  order  it.  In  another  plea  it 
was  aileged  that  the  machinery  was  fur- 
nished with  tbe  implied  warranty  that  it 
was  merchantable,  and  reasonably  suited 
to  the  use  intended,  and  that  tbe  plain- 
tiff linew  of  no  latent  defects  nndisciosed ; 
and  tlie  defendant  averred  that,  on  the 
contrary,  it  was  useless.  The  fourth 
special  plea  was  as  follows:  "The  retorts 
and  other  things  specified  in  tbe  said  ac- 
count, by  reason  of  defects  both  In  tbe 
material  and  construction,  had  to  be 
continually  changed,  which  caused  great 
detention  in  the  worIc  of  manufacturing 
defendant's  glass,  owing  to  which  defend- 
ant is  damaged  in  tbe  sum  of  five  hundred 
dollars,  which  said  sura  defendant  recoups 
for  its  damngeeforsame  against  plaintiff." 
Another  plsa  alleges  that  "the  items  in 
said  account,  which  is  the  consideration 
of  the  demand  sued  on,  were  useless,  and 
of  no  value  for  the  purposes  Intended, 
and  that  tbe  said  consideration  has  total- 
ly failed."  The  fourth  plea  above  set  out 
was  striclien  on  demurrer.  Tiie  plaintiff 
bad  a  verdict,  and  the  defendant  mov*^  for 
a  new  trial.  The  motion  was  overruled, 
and  it  excepted.  Tbe  main  grounds  relied 
on  for  reversal  of  the  judgment  of  the 
court  below  were  alleged  error  in  strilcing 
tbe  fourth  plea  of  the  defendant,  and  in 
ruling  out  certain  testimony  of  Pinson. 

1.  Treating  the  plea  in  question  as  a 
special  plea  of  recoupment,  the  court 
would  have  been  rlgbt  in  striking  it  if 
there  bad  been  a  special  demurrer  thereto, 
and  in  refusing  to  allow  the  defendant  to 
introduce  any  evidence  thereunder  tend- 
ing to  show  special  damages.  A  plea  of 
recoupment  is  a  cross-action  by  the  de- 
fendant against  the  piainlirf,  and  should 
be  an  certain  and  definite  in  Its  allega- 
tions of  damage  as  the  allegations  in  a 
declaration  should  be.  It  should  set  out 
in  detail  how  and  wben  tbe  damage  was 
sustained.  Simply  saying  that  the  ma- 
chinery, "  by  reason  of  defects  in  material 
and  construction,  bad  to  be  continually 
changed,  which  caused  great  detention  in 
the  work  of  manufacturing  defendant's 
glass,  owing  to  which  defendant  was  dam- 
aged in  the  sum  ol  $500,  which  said  sum 
defendant  recoups  for  its  damages  for 
same  against  plalntiH,"is  not  sufficient. 
"It  states  conclusions  and  not  facts;  it 
deals  witb  generalities,  and  not  in  par- 
ticulars."  In  the  case  of  McKleroy  v. 
Sewell,  73  Ga.  657,  It  is  said:  "To  state 
in  a  plea  of  set-oH  that  an  overdose  of 
ipecac  damaged  a  man  f 200,  without  stat- 
ing wherein  and  how,  is  too  loose,  and 
does  not  set  out  the  defense  plainly  and 
uisticetly. "  In  the  case  of  KInard  v. 
Sanford.  64  Ua.  630,  It  is  said:  "Tbe  plea 
of  set-off  being  a  cross-action  brought  b,r 
the-/  defendant   against   the    plaintiff,  it 


should  set  out  his  demand  as  fnlly  and 
distinctly  as  though  he  were  the  plaintiff;" 
and  It  was  further  held  that  the  plea  of 
recoupment  was  not  sufficient,  the  con- 
tract not  being  sufficiently  set  out,  and 
the  damages  claimed  appearing  to  be  con- 
tingent and  speculative.  In  Insurance 
Co.  V.  Carrugl,  41  Ua.  67*2,  it  is  said:  "Un- 
der our  system  of  sending  tbe  whole  case 
to  the  Jury  on  the  declaration  and  pleas, 
without  a  replication,  we  think  it  best  that 
tbe  pleas  should  go  somewhat  Into  de 
tail." 

Inasraoch  as  the  plea  contained  no 
allegation  of  special  damage,  but  only  an 
allegation  of  general  damages,  and  there 
being  no  special  demurrer  thereto.  It 
should  have  been  treated  and  considered 
by  the  court  as  a  plea  of  general  dam- 
ages; and  we  are  inclined  to  think  tbe 
court  erred  in  striking  it.  But,  while  the 
court  may  have  erred  in  this,  we  do  not 
think  the  error  was  a  material  one.  The 
record  shows  that  the  defendant  put  in 
all  the  evidence  be  was  entitled  to  intro- 
duce under  this  kind  of  plea.  Where  a 
plea  is  erroneously  stricken  by  the  court, 
and  yet  the  defendant  is  allowed  to  intro- 
duce evidence  to  sustain  the  allegations 
therein,  the  striking  of  the  plea  Is  not  re- 
versible error.  Insurance  Co.  v.  Carragi, 
supra.  The  jury  must  have  considered  it, 
because  the  verdict  showed  that  they  re- 
duced the  amount  claimed  by  the  plain- 
tiff. The  defendant  was  allowed  to  show 
all  the  damages  It  had  well  pleaded  In  the 
plea  which  had  been  stricken.  That  part 
of  the  testimony  of  Pinson  set  out  in  the 
eighth  ground  of  tbe  motion,  which  the 
court  ruled  oqt  after  the  plea  was  strick- 
en, and  which  related  to  profits  and  loss 
of  the  glass  conipany,  would  not  bare 
been  admissible,  even  if  tbe  demurrer  to 
the  plea  had  not  been  sustained.  There 
was  nothing  In  the  plea  to  authorise  that 
kind  of  testimony. 

2.  The  plaintiff's  testimony  was  taken 
by  interrogatories,  and  In  them  be  testi- 
fied that  be  was  employed  by  Weyer  and 
Dr.  Pinson;  that  Weyer  received  orders 
from  Pinson,  and  transmitted  them  to 
Noixet,  for  all  the  articles  mentioned  be- 
tween Nos.  2  and  3  in  the  interrogatories; 
that  Weyer  was  the  glass-maker  of  the 
company,,  and  was  the  only  man  that 
knew  anything  about  the  glass  factory, 
and  the  material  it  needed,  (Hit  delivered 
orders,  with  Dr.  Plnson's  assent,  for  ma- 
terial and  work  mentioned  in  Exhibit  A. 
This  testimony  was  objected  to  because 
tbe  answers  were  hearsay,  as  complained 
in  the  fourth  and  fifth  grounds  of  the  mo- 
tion for  a  new  trial.  It  Is  doubtful  wheth- 
er the  witness  was  testifying  from  bear- 
say  or  from  bis  own  knowledge  when  he 
said  Weyer  received  orders  from  Pinson, 
and  delivered  orders,  with  Plnson's  as- 
sent, for  material,  etc.  He  may  have 
been  testifying  from  his  own  knowledge 
of  the  facts.  He  may  have  iteen  present 
when  Weyer  received  orders  from  Pinson, 
and  may  have  heard  Pinson  assent  to 
them.  Taking  the  whole  of  the  witness' 
testimony  together,  as  it  appears  in  this 
record,  it  would  seem  that  he  was  testify- 
ing of  bis  own  knowledge.  However  that 
may  be,  it  does  not  appear  to  as  afflrm- 
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atively  that  he  was  testifying  from  hear- 
say; and,  unless  it  should  so  appear,  we 
«oald  not  hold  that  the  court  erred  in  al- 
lowlns:  the  teRtlmony 

3.  There  was  no  error  In  refusing  to 
grant  the  motion  upon  the  other  grounds 
taken  therein  nnd  not  herein  mentioned. 

Judgment  affirmed. 


(8S  Oa.  68) 

Brunswick  &  W.  R.  Co.  v.  Mayor,  Etc.,  of 
City  of  Waycross  et  al. 

(Supreme  Court  of  Georgia.    Nov.  10, 1891.) 

iRjDXCTiox — ^BuiLDisra  Rahjcoao  Tbaok. 

Tbere  was  no  abuse  of  discretion  In  grant- 
ing the  injuaction  complained  of. 

&ylldbua  by  the  Court.) 

Error  from  soperior  court.  Ware  coun- 
ty; Spbncbh  R.  Atkinson,  Judge. 

Salt  for  an  injunction  by  the  Brunswick 
&  Western  Railroad  Company  against  the 
mayor  and  council  of  Waycross  and 
others.  Defendants  answered  in  the  nat- 
ure of  a  croBB-blll,  and  prayed  an  Injunc- 
tion against  the  railroad  company, which 
was  granted.  The  railroad  company 
brings  error.    Affirmed. 

The  following  is  the  official  report: 

The  Brunswick  &  Western  Railroad 
Company  commenced  the  construction  of 
a  side  track  or  Y  to  make  a  connection 
with  the  track  of  another  railroad.  The 
ilneof  this  additional  track  crossed  astreet 
in  the  town  of  Waycross,  which  was  al- 
ready crossed  by  the  main  track  of  the 
Brunswick  &  Western  Railroad.  The  city 
authorities  interfered,  and  the  railroad 
company  made  application  for  injunction. 
The  city  answered  in  the  nature  of  u  cross- 
bill, and  prayed  that  the  railroad  com- 
pany be  enjoined  from  constructing  the 
proposed  track  across  the  street.  The 
judge  below  refused  the  injunction  asked 
by  the  railroad  company,  and  granted  the 
injunction  asked  by  thecity.  On  the  hear- 
ing for  temporary  Injunction  before  the 
jndge  below,  the  following  appeared:  In. 
September,  18(H),  the  Brunswick  &  Florida 
Railroad  Company,  bypurchase,acquired  a 
strip  of  laud  100  feet  In  width  on  each  side, 
measured  from  the  center  of  its  track, 
through  a  lot  of  land  In  Ware  county,  and 
soon  after  constructed  its  road  through 
the  land,  and  has  been,  through  its  rari- 
nns  successors,  the  last  of  which  is  the 
Brunswick  &  Western  Railroad  Company, 
in  constant  use  and  occupancy  of  its 
road-way  to  the  present  time,  running 
and  regularly  operating  it  as  a  railroad. 
In  1872,  long  after  the  completion  of  the 
railroad,  the  town  of  Waycross  was  laid 
out,  covering  a  portion  of  the  lot  of  land 
mentioned.  One  of  its  streets,  now  known 
as  "  Plant  Avenue, "  was  laid  out  at  right 
angles  to  and  extending  across  the  right 
of  way  and  road  bed  of  the  railroad  com- 
pany. There  was  no  evidence  of  an  ox- 
press  grant  to  the  town  authorities  of 
this  right  so  to  lay  Off  its  streets,  but  the 
crossing  BO  made  has  been  in  constant  use 
by  the  city  since  it  was  first  established, 
is  now  the  principal  thoroughfare  of  the 
city,  and  the  crossing  thus  eHtubiished  hna 
been  maintained  and  kept  up  by  the  rail- 


road com  pany  ever  since.  This  s  treot  la  the 
one  along  which  most  of  the  travel  passes 
between  the  two  sections  of  the  town. 
Upon  the  strip  of  land  lOU  ff  et  In  width, 
lying  to  the  northward  of  Its  track,  th« 
railroad  company  commenced  the  con- 
struction of  the  Y  in  question.  It  alleged 
In  its  petition  that  In  the  putting  lu  of 
the  ¥  it  was  'Its  purpose  to  so  construct 
it  that  it  should  be  no  obstruction  to  the 
passage  of  persons,  vehicles,  and  pr<>perty 
across  Plant  avenue;  and  that  it  was 
not  its  purpose  to  block  up  Plant  avenue 
with  cars,  but  solely  to  furnish  a  con- 
nection for  the  passage  of  cars  and 
engines,  and  running  the  same  from  the 
main  Hue  of  the  Savannah,  Florida  & 
Western  Railway  to  the  railway  yard 
of  petitioner,  and  from  its  yard  to  the 
muln  line  of  the  Savannah,  Florida  & 
Western  Railway.  No  proceeding  to  con- 
demn the  way  for  Plant  uveiine  across 
the  railroad  track  was  ever  instituted, 
and  no  deed  conveying  to  the  town  au- 
thorities the  right  to  appropriate  the  land 
for  the  purpose  of  a  street  was  shown. 
The  judge  below  held  that  the  city  had 
acquired  no  right  by  prescription,  for  the 
reason  that  20  yearn  had  'nut  elapsed 
since  the  flrst  appropriation  by  the  city  ; 
but  he  further  held  that,  under  the 
facts  above  stated,  the  construction  and 
use  of  the  street  across  the  railroad  track, 
and  through  the  strip  of  land,  with 
the  knowledge  of  the  railroad  company. 
Its  maintenance  as  a  public  way  for  so 
many  yeara,  until  It  became  the  princi- 
pal thoroughfare  in  a  now  populous  city, 
and  the  principal  street  leading  to  the 
public  schools,  and  the  railroad  company 
having  for  many  years  kept  up  and  main- 
tained as  public  thecroBslng  at  this  purtlc- 
nlur  point,  although  It  was  under  no  obli- 
gation In  lawto maintain  other  than  pub- 
lic crossings  along  the  line  of  its  tracks,  a 
jury  might  find  that  the  original  entry  by 
the  public  was  with  the  consent  of  the 
railroad  company,  and  that  this  permis- 
sive entry  and  subsequent  recognition  was 
sufficient  evidence  of  an  intention  on  its 
part  to  dedicate  that  portion  of  its  right 
of  way  as  a  highway  to  the  public;  and 
that,  by  Its  constant  UBe  and  mainte- 
nance as  a  street  by  the  town  authorities, 
a  Jury  might  find  an  acceptance  upon  the 
part  of  the  public,  which  would  make  the 
dedication  complete.  He  further  held 
that.  If  the  claim  by  the  city  of  title  by 
dedication  were  well  founded,  it  would  be 
as  complete,  and  would  as  much  entitle  it 
to  an  uninterrupted  use  of  the  street,  as 
though  Its  claim  were  founded  upon  an 
express  grant  by  the  railroad  company  to 
the  city ;  that  It  the  dedication  was  made 
it  was  absolute,  as  it  could  not  be  said 
that  a  dedication  once  made,  giving  the 
public  an  absolute  right, could  afterwards 
be  so  modified  by  the  grantor  as  to  enable 
him  to  apply  the  fee  to  a  use  In  conflict 
with  the  purposes  of  the  dedication  ;  and 
that  the  question  was  not  then  how  great 
would  be  the  Inconvenience  to  the  public, 
but  should  the  public  be  subject  to  the  in- 
convenience of  the  additional  track  or  Y 
at  all?  the  question  of  obstruction  being 
one  of  principle,  and  not  one  of  deirree,  etc. 
Goodyear  &  Kajr,  S.  W.  Hitch,  and  L.  J. 


Digitized  by 


^^oogle 


SOUTHEASTERN  BEPOBTEB,  Vol.  13. 


(Ga. 


BmwD,  for  plaintiff  In  error.    J.  L.  Sweat 
and  L.  A.  WUsoa,  for  defendant  In  error. 

Feb  Curiam.    Judgment  afQrmed. 


(88  Oa.  68) 

Wallace  v.  Johnson  et  hL 

(Supreme  Court  of  Oeorgfa.  Nov.  10, 1891.) 
Appeal— Wbbk  Lies. 
Where  three  creditors  petition  nnder  the 
traders'  aot  of  1881  for  injunction  and  the  appoint- 
ment of  a  receiver,  and  the  petition  is  granted 
after  mailing  a  fourth  creditor  a  party  to  the  pe- 
tition, one  of  the  creditors  cannot  bring  to  this 
court  a  writ  of  error,  founded,  not  upon  the  Judg- 
ment itself,  but  upon  a  reason  given  by  the  judge 
to  the  effect  that.  In  granting  the  injunction  and 
receiver,  he  did  not  consider  this  alleged  credit- 
or as  having  a  valid  debt,  such  reason  being  no 
adjudication  of  that  question,  and  there  being  no 
order  dismissing  the  petition  as  to  any  of  the 
creditors.  The  statement  of  the  judge  as  to  his 
reason  is  no  adjudication,  final  or  otherwise, 
upon  the  rights  of  this  particular  creditor. 

(SyUabua  b\i  the  Cowrt.) 

Error  from  BupeHor  court.  Fultun  coun- 
ty; Richard  H.  Ci.abk,  Judge. 

Bill  in  the  nature  of  a  creditors'  bill  by 
F.  M.  Wallace  and  others  against  C.  J. 
Jubnson  and  another.  The  court  granted 
the  injunction,  and  appointed  a  receiver, 
but  beld  that  F.  M.  Wallace  ^'as  not  a 
creditor.  F.  M.  Wallace  brings  error. 
Writ  of  error  dlsrnissed. 

The  following  is  the  official  report: 

F.  M.  Wallace,  G.  W.  Henderson,  and 
the  Atlanta  City  Brewing  Company  flled 
their  equitable  petition  in  the  natare  of  a 
general  creditors'  bill  against  C.  J.  John- 
son as  their  debtor,  and  .Mrs.  Emma 
Johnson,  his  sister-in-law,  (to  -whom  they 
alleged  be  had  made  a  fraudulent  sale  uf 
certain  realty,)  praying  for  injunction,  re- 
ceiver, etc.  Upon  the  hearing  the  court 
granted  the  injunction,  and  appointed  a 
receiver,  but  beld  that  F.  M.  Wallace  was 
not  a  creditor,  and  that  Henderson  was, 
which,  leaving  in  the  original  petition  but 
two  creditors,  the  delect  was  allowed  cured 
by  an  order  making  C.  P.  Johnsoh  a  party 
plaintiff.  To  the  ruling  that  F.  M.  Wal- 
face  was  not  a  creditor  he  excepted,  and  the 
case  was  brought  to  this  court  by  "faat" 
bill  of  exceptions.  The  evidence  produced 
in  the  court  below,  so  far  as  relates  to  the 
question  made  in  this  court,  was,  on  be- 
half of  F.  M.  Wallace,  as  follows.  On 
April  17,  1891,  F.  M.  Wallace  was  in  pos- 
session of  and  owned  2  barrels  of  whisky 
and  2,000  cigars.  C.  J.- Johnson,  through 
his  aeent,  P.  J.  Wallace,  told  him,  F.  M. 
Wallace,  to  send  down  the  goods  in  ques- 
tion to  the  store,  and  "  they  "  would  sell 
them,  and  account  to  F.  M.  for  the  value. 
He  sent  the  goods  to  C.  J.  Johnson,  and  is 
Informed  that  C.  J.  Johnson  has  disposed 
of  them.  Since  that  time  Johnson  has 
admitted  that  he  owed  F.  M.  Wallace 
the  money  for  them.  F.  M.  Wallace  was 
engaged  In  the  liquor,  cigar,  and  tobacco 
business  in  the  city  of  Atlanta  prior  to 
March  1,  1891.  He  bad  the  goods  men- 
tioned above  on  hand  at  the  time  be  quit 
business,  and  afterwards  turned  them 
over  to  C.  J.  Johnson,  to  be  sold  by  him. 
He  made  no  sale  after  these  goods  were 
turned  over,  and  did  not  engage  In  the 


whisky  and  tobacco  business  after  bis  city 
license  expired.  The  goods  were  to  be 
paid  for  by  C.  J.Johnson  when  sold.  Wal- 
lace put  In  evidence  a  receipt  from  the  tax 
collector  of  Fulton  county,  dated  March  1. 

1891,  acknowledging  the  receipt  of  $30 
from  F.  M.  Wallace  for  special  state  tax 
on  liquor  for  the  year  ending  January  1, 

1892.  .\l80  receipts  showing  that  he  had 
paid  special  taxes  on  his  business  as  retail 
liquor  dealer  and  as  dealer  in  manufact- 
ured tobacco  to  the  United  States  govern- 
ment.  These  were  dated  February  6, 1891. 
On  behalf  of  the  defendants  evidence  was 
introduced  to  the  effect  that  the  goods  in 
question  were  not  consigned  by  F.  M. 
Wallace  to  C.J.  Johnson,  but  were  sold  to 
Johnson  &  Henderson,  a  firm  of  which  C. 
J.  Johnson  was  then  a  partner;  and  the 
sale  was  made  about  the  lOtb  or  11th  of 
April,  1891,  or  between  the  15tb  and  20th 
of  April,  1891,  or  somewhere  near  the  10th 
of  July,  1891.  Defendants  put  in  evidence 
the  affidavit  of  one  Bradly  Slaughter,  to 
the  effect  that  the  station-bouse  docket 
showed  that  a  case  was  made  against  F. 
M.  Wallace  for  retailing  spirituous  and 
malt  liquors  without  a  license,  March  11, 
1891,  and  that  on  the  hearing  Wallace 
was  adjudged  guilty,  and  a  fine  was  im- 
posed upon  him,  which  he  paid;  also,  an 
affidavit  from  the  clerk  of  the  board  of 
commissioners  for  Fulton  county,  to  the 
effect  that  as  such  clerk  he  issues  the  coun- 
ty licenses  to  wholesale  dealers  In  intoxi- 
cating liquors,  and  that  no  such  license 
was  Issued  to  F.  M.  Wallace  to  cover  any 
period  during  1891.  Defendant  also  put  in 
evidence  documents  showing  that  P.  J. 
Wallace  bad  a  license  to  sell  whisky  to 
June  30,  1891,  and  an  applicati<m  was 
made  for  the  granting  to  F.  M.  Wallace  of 
a  license  to  sell  whisky  at  the  same  place, 
which  was  refused  by  the  city  council  of 
Atlanta.  In  his  bill  of  exceptions  F.  M. 
Wallace  alleged  that  the  proof  exclusively 
established  the  fact  that  C.  J.  Johnson 
was  indebted  to  him,  unless  the  debt  was 
void  on  account  of  public  policy,  it  being 
claimed  that  F.  M.  Wallace  had  no  city 
license  to  sell  whisky  at  wholesale,  and 
that  the  debt  was  created  by  his  selling  a 
lot  of  whisky  to  C.J.  Johnson;  that  F.M. 
Wallace  claimed  there  was  no  evidence  of 
any  city  ordinance  of  Atlanta  prohibiting 
tbe  sale  of  whisky  at  wholesale,  no  such 
ordinance  having  been  introduced  in  evi- 
dence; and  that,  it  such  an  ordinance  had 
been  Introduced,  the  evidence  did  not  show 
that  Wallace  had  violated  any  such  ordi- 
nance, because  be  had  a  right  to  sell  out 
his  stock  of  goods  in  bulk  when  be  quit 
business  as  a  retailer,  without  paying  a 
special  tax  or  license  to  either  the  city, 
state,  and  county,  or  to  the  United  States, 
It  being  the  policy  of  tbe  law  to  tax  a 
business,  and  not  a  single  act,  such  as 
that  in  question.  In  a  note  by  the  court 
to  tbe  bill  of  exceptions  it  was  stated : 

"  It  was  in  evidence  that  at  the  time  Wal- 
lace sold  liquors  to  Johnson  he  had  a 
United  States  revenue  license,  but  no 
license  to  sell  at  retail  from  the  city,  or 
license  to  sell  at  wholesale  from  the  city 
or  county,  and  upon  that  the  court  ad- 
}udg:ed  be  could  not  legally  collect  his 
debt."    As  to  the  ordinances  of  the  city 
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on  the  snbject  there  was  no  Issue  of  fact, 
but  it  was  treated  by  both  sides  as  true 
and  esiHtine. 

Simmoas  *  CorrtgaB,  for  plaintiff  in  er- 
ror.   R.  J.  Jordan,  (or  defendants  in  error. 

Per  Curiam.    Writ  of  error  dismissed. 


(88  Oa.  66) 

Willi  A  msburg  City  Fibe  Ins.  Co.  v  G  winn. 
(Supreme  Court  of  Oeorgia.    Nov.  10, 1891.) 

COXCURRBXT  ISSDRANCB  —  LIABILITY  —  COKTRIBU- 
TION 

Where  one  is  Insured  concurrently  In  seven 
companies,  and  makes  claim  for  liis  whole  loss 
against  six  of  the  companies,  and  the  whole  loss 
is  thus  settled,  conformably  to  the  terms  of  the 
policies,  and  paid,  the  seventh  company  is  dis- 
charged as  to  him,  and  its  liability,  it  any,  is  to 
the  other  companies  lor  contribution. 
(.SylUdma  by  the  Court.) 

Error  from  superior  court,  Fulton  coun- 
ty;  Marshall  J.  Clarke,  Judt;e. 

Action  by  L.  E.  Gwinn  against  the  Will- 
iamsburg  FirelnsuranceCompany.  Judg- 
ment for  plaintiff.  Defendant  brinss  er- 
ror.   Reversed. 

Calhoun,  King  &  Spalding  and  J.  T. 
Pendleton,  (or  plaintiff  in  error.  Arnold 
<£  Arnold,  for  de(endant  in  error. 

Lumpkin,  J.  Thiscase  is  controlled  and 
disposed  of  by  the  principle  announced  in 
the  head-note.  It  seems  that  Gwinn,  the 
insured,  bad  seven  policies  o(  insurance 
covering  the  property  which  was  de- 
stroyed by  tire.  The  sum  total  of  all 
these  policies  amounted  to  considerably 
more  than  the  loss  sustained.  It  appears 
that  at  the  time  of  the  Are  one  of  these 
policies,  which  was  Issued  by  the  plaintiff 
in  error,  was  not  in  Gwinn's  possession, 
and  that  in  malting  claim  tor  his  loss  he 
made  no  demand  upon  this  company.  In 
the  view  we  take  o(  the  case,  it  is  imma- 
terial whether  he  did  this  deliberately  or 
by  oversight.  His  contention  was  that 
this  policy  had  been  le(t  with  the  agent  of 
the  Williamsburg  City  Company  for  the 
purpose  of  having  permission  for  addi- 
tional insurance  indorsed  thereon ;  that  it 
was  not  returned  to  him,  and  at  the  time 
of  tlie  Are  he  overl0(3l4ed  the  fact  that  he 
had  sncli  policy.  The  defense  denied  the 
existence  of  the  policy  altogether.  Upon 
this  question  the  testimony  preponderates 
in  favor  of  Gwinn's  theory.  Be  this  as  It 
may,  however,  the  great  fact  remains  that 
he  actually  received  from  the  other  six 
companies  the  full  amount  of  his  loss.  It 
is  true,  he  testified  in  u  general  way  that 
his  settlement  with  those  companies  was 
the  result  of  a  compromise, and  he  did  not 
receive  the  full  amount  to  which  he  was 
entitled,  and  some  of  his  witnesses  swore 
that  the  settlement  was  not  fair;  but 
there  were  no  facts  or  figures  In  proof  bear- 
ing out  these  naked  statements.  The  loss 
was  arrived  at  and  adjusted  In  the  man- 
ner provided  for  by  the  policies  thempelves. 
It  was  fixed  by  competent  appraisers. 
duly  selected  by  the  parties,  after  a  care- 
ful examination  in  to  all  thecircumstances. 
The  result  was  acceptable  to  Gwinn,  and 
it  nowhere  appears  that  he  made  any 
objection  to  it  at  the  time.  The  only  Just 
and  fair  conclusion  from  all  the  testimony 


on  this  subject  is  that  Gwinn  claimed  and 
received  from  the  six  companies  to  whom 
he  presented  his  demand  full  compensation 
for  his  loss.  The  verdict  shows  that  the 
Jury  BO  believed.  It  is  manifest  they  did 
not  find  that  Gwinn's  loss  exceeded  la 
amount  the  sum  fixed  by  the  appraisers. 
On  the  contrary,  it  appears  that,  taking 
this  sura  as  a  basis  of  calculation,  they 
found  one-sixth  thereof  against  the  Will- 
iamsburg City  Company,  with  Interest  and 
attorney's  fees  added.  It  beingquite plain 
that  Gwinn  has  received  the  full  amount 
of  his  loss,  it  seems  too  manifest  for  argu- 
ment that  he  should  not  be  allowed  to  re- 
ceive or  recover  more  than  this  from  any 
source  whatever.  What  then  follows? 
If  the  Williamsburg  City  Company  ought 
to  have  shared  with  the  other  companies 
in  the  payment  of  Uwinn's  loss,  and  has 
not  done  so,  and  he  has  been  paid  in  full, 
its  liability  ought  to  be  to  the  other  com- 
panies for  contribution.  This  principle  is 
clearly  stated  in  1  May,  Ins.  §  W.  Having 
shown,  we  think,  conclusively,  that  under 
the  facts  appearing  in  the  record  Gwinn 
can  in  no  event  recover  of  the  Wllliams- 
bnrg  City  Company,  the  Judgment  below 
is  reversed,  with  direction  that  the  action 
be  dismissed. 


(88  Oa.  67) 
MOOMAUGH  V.  EV  BRETT  et  aL 

Everett  et  al.  v.  Moomaugb. 

(Supreme  Court  of  Georgia.    Nov.  10, 1891.) 

Pleading— Remittitob— Appeal— Nbw  Trial. 

1.  Where  the  suit  is  in  the  short  form  of 
complaint  for  210  bags  of  flour,  of  the  value  of 
$450,  with  no  further  allegation  of  damages,  ex- 
cept that  the  defendants  refuse  to  deliver  the 
property  or  pay  the  profits  thereof,  there  can  l>e 
no  recovery  for  more  than  t450,  with  interest 
thereon,  there  being  no  amendment  of  the  decla- 
ration or  offer  to  amend.  Banking  0>.  v.  Oaw- 
ley,  b7  Oa.  191,  18  B.  R.  Rep.  508. 

2.  Where  the  defendants  in  the  court  below 
move  for  a  new  trial,  which  is  granted  unless 
the  plaintiS  will  write  oil  a  portion  of  his  recov- 
ery, and  thereupon  the  plaintiff,  declining  to 
write  oft,  brings  a  writ  of  error  upon  the  judg- 
ment granting  a  new  trial,  the  defendants  can- 
not by  cross-bill  of  exceptions  assign  error,  not 
as  committed  by  the  court  in  any  of  its  ruling 
on  the  motion  for  a  new  trial,  but  as  committed 
on  the  trial  itself,  and  complained  of  in  the 
motion. 

(St/llabiLa  by  the  Court.) 

Cross -errors  from  city  court  of  Atlanta ; 
Howard  Van  Epps,  Judge. 

Action  by  Robert  H.  Moomangh  against 
George  B.  Everett  &  Co.  Judgment  for 
plaintiff,  on  condition  that  he  would  re- 
mit part  of  the  verdict.  Plaintiff  brings 
error,  and  defendants  file  a  cross-bill  of 
exceptions.  Judgment  affirmed,  with  di- 
rections, and  cross-bill  of  exceptions  dis- 
missed. 

The  following  is  the  ofBcial  report : 

Moomaugh  brought  his  action  under 
section  3390  of  the  Code  against  G.  B.  Ev- 
erett &  Co.  to  recover  210  hags  of  flour, 
which  he  alleged  to  be  of  the  value  of 
f450.  The  action  was  brought  on  Decem- 
ber 14, 1889,  and  on  June  12, 1891,  plaintiff 
obtained  a  verdict  for  $6U0.  Defendants 
moved  for  a  new  trial,  and  the  motion 
was  granted,  unless  plaintiff  would  write 
off  from  the  verdict  all  that  was  in  excess 
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of  $450  as  principal,  witb  7  per  cent,  inter- 
est on  the  same  from  the  dnte  of  filing  the 
declaration  to  the  date  of  the  verdict.  To 
this  ruling  the  plaintiff  excepted.  By 
croRB-bill  of  exceptions,  the  defendants  also 
excepted,  alleging  that  the  court  below 
erred  in  certain  charges  and  refusals  to 
charge  set  out  in  the  motion  for  a  new 
trial,  as  follows:  .  Because  the  court 
charged  substantially.:  "This  being  an 
action  to  recover  personal  property,  the 
plaintiff  can  make  his  election  to  have  a 
verdict,  either  for  the  property,  or  for  the 
highest  proved  value  of  the  same  between 
the  conversion  and  the  date  of  the  trial. 
He  has  made  this  election  on  this  trial, 
and  If  you  find  for  bim  you  should  find 
such  value."  Because  defendants'"  coun- 
sel claimed  in  his  argument  to  the  court 
that  the  rule  mentioned  in  the  last  ground 
did  not  apply  to  such  property  and  ar- 
ticles as  are  perishable  In  their  nature, 
and  likely  to  deteriorate  rapidly  In  their 
value;  and  claimed,  further,  that  the 
highest  proved  value  to  which  the  plain  tin 
was  entitled  would  be  that  of  the  particu- 
lar flour  in  question,  and  not  that  of 
other  lots  of  flour  of  the  same  grade;  and 
the  court  charged  that,  it  the  Jury  found 
for  the  plaintiff,  they  should  find  the  high- 
est proved  value  of  flour  of  the  same  grade 
as  that  claimed  in  the  declaration  at  any 
time  since  the  conversion.  And  because 
the  defendants'  counsel  made  the  follow- 
ing request  to  cbarg^e:  "If  plaintiff  and 
Alters  &  Bros,  agreed  together  to  stop  the 
flour  in  Atlanta,  and  allow  Akers  to  sub- 
stitute other  goods  for  it,  for  the  mutual 
beneflt  of  the  two  parties,  and  against 
the  rule  and  interests  of  the  railroads,  in- 
tending thereby  to  deprive  the  railroads 
of  their  proper  freight  charges,  and  such 
agreement  was  carried  out  without  the 
knowledge  and  consent  of  the  railroad 
officials,  and  Akers  &  Bros,  thus  got  pos- 
session of  plaintiff's  flour, then  both  plain- 
tiff and  Akers  &  Bros,  are  In  pari  delicto, 
and  plaintiff  cannot  recover  possession 
from  Akers  &  Bros.,  or  from  one  who  pur- 
chased from  them  bona  Ode;"  which  said 
request  the  court  refused  to  charge,  and 
charged  instead  that  the  only  question 
for  the  jury  was,  who  had  the  title  to  the 
flour 4it  the  time  that  the  defendant  ac- 
qnlred  possession?  and,  even  if  Akers  & 
Bros,  got  possession  of  plaintiff's  flour  in 
execution  of  the  agreement  set  out  In  said 
request,  the  plaintiff  could  recover  the 
.same  from  them  or  from  any  one  else 
holding  under  them.  (The  court  said 
nothing  In  the  rest  of  his  charge  which 
uiodifled  the  passages  recited  above.)  The 
other  grounds  of  the  motion  were  the  gen- 
eral grounds  that  the  verdict  was  con- 
trary to  law,  evidenre,  etc.,  and  that  the 
verdict  should  be  set  aside  because  for  an 
amount  larger  than  was  authorised  by 
the  declaratl(m.  In  a  note  to  the  bill  of 
exceptions  the  court  states:  "The  court 
wns  of  opinion  it  should  have  been  left 
with  the  jur.v  to  say  whether  the.v  would 
flnd  the  highest  proved  value,  or  the  act- 
ual value,  with  interest.  Having  restrict- 
ed tliem  to  the  highest  valne  alone,  the 
excess  was  ordered  written  off. " 

Uliamous  <S-  Cnrrftran,  for  plaintiff  in  er- 
ror.   Cox  di  Heed,  for  defendants  in  error. 


Per  Curiam.  Judgment  affirmed,  with 
direction.  Cross-bill  of  exceptions  dis- 
missed. 


~~^~  (87  Oa.  738) 

Sibley  v.  Mutual  Bebervb  Fund  Lifb 

Abs'n. 
(Supreme  Court  of  Oeorgla.    Oct  19, 189L) 

IMSUKANOB  Companies— ONTRA0T8  with  Aocxn 
— Appeal — Record. 

1.  Under  the  ooatract  declared  upon,  the  in- 
suraace  company  did  not  oblisate  itself  uncondi- 
tionally to  open  the  states  of  Florida  and  Missis- 
sippi to  the  plaintiff  for  his  operations  as  gen^vl 
agent  of  the  company,  nor  was  tbere  any  guar- 
anty tbat  such  states  were  open  to  him  at  the  time 
the  contract  was  mode.  The  plaintiff  baving 
failed  to  secure  business  to  tlie  amount  of  $50,(XX) 
per  month  in  the  state  of  Georgia,  the  company 
had  a  right  to  discontinue  bis  services,  and  ter- 
minate the  contract. 

8.  An  amendment  to  the  declaration  which 
was  offered  at  the  time  of  hearing  a  demurrer  to 
the  declaration,  and  disallowed  by  the  court,  is 
no  part  of  the  record,  and  can  only  como  to  the 
snpreme  court  by  being  set  out  in  tbe  bill  of  ex- 
ceptions, or  annexed  to  the  same  as  an  exhibit 
duly  authenticated. 
(Syllabiu  by  the  Court.) 

Error  from  city  court  of  Atlanta ;  How- 
ard yA^<  Epps,  Judge. 

Action  by  B.  E.  iSlbley  against  tbe  Mut- 
ual Reserve  Fund  LKe  Association.  Judg- 
ment for  defendant.  Plaintiff  brings  er- 
ror.   Affirmed. 

Faltun  Colvllle,tor  plaintiff  in  error.  H. 
B.  Gordon  and  J.  B.  Lumpkin,  for  defend- 
ant in  error. 

Bleckley,  C.  J.  These  parties.  In  Jane, 
1888,  entered  Into  a  written  contract, 
whereby  the  defendant  appointed  the 
plaintiff  general  agent  of  the  association, 
with  the  title  of  "Manager  of  the  Georgia 
Department,  "for  the  purpose  of  procuring 
and  effecting  applications  for  membership 
satisfactory  to  the  association,  and  for 
collecting  the  admission  lecs  on  applica- 
tions, and  for  securing  agents,  to  be  ap- 
pointed by  the  association,  for  the  pur- 
pose of  procuring  applicntlons.  One  ol 
the  stipulations  was  as  follows:  "Third. 
The  district  in  which  said  manager  shall 
have  the  right  to  work  and  to  appoint 
general  agents,  for  the  purpose  of  procur- 
ing applications  as  aforesaid,  shall  em- 
brace the  s  ta  te  of  Georgi  a,  and  such  heal  thy 
portions  of  MisslHsippi  and  Florida  as 
may  be  acceptable  to  the  association. 
Said  right  shall  continue  so  long  as  tbe 
new  business  secured  by  said  manager  and 
his  agents  from  said  district  shall,  in  each 
and  every  month,  be  not  less  than  flfty 
thousand  dollars,  commencing  from  Au- 
gust Int.  1888.  This  contract  is  made  sub- 
ject to  the  condition  that  the  association 
is  legally  authorized  to  transact  business 
in  said  district  assigned  ;  but  should  said 
association  not  now  have  such  authority, 
or  should  said  authority  be  at  anytime 
hereafter  revoked,  then  this  contract  shall 
be  null  and  void  as  to  so  much  of  said  dis- 
trict as  It  may  be  prohibited  from  trans- 
acting business  in,  except  upon  business 
already  done  therein  by  said  manager,  or 
agents  appointed  by  him,  if  any."  Another 
stipulation  was  in  these  words:  "Subject 
to  all  the  provisions  herein  contained,  this 
contract  shall  continue  In  force  for  the  term 


Digitized  by^OOQlC 


N.  C.) 


SMITH  e.  KRON. 


8S9 


of  ten  years."  Tbeplalntltf  nerved  ueven 
mouths,  and  in  that  time  the  amonnt  of 
basiness  procured  by  him  and  his  agents 
was  f  194,000.  T)ie  company  discontinued 
bis  services  and  terminated  the  contract. 
He  brought  his  action  for  damages,  and, 
the  declaration  being  demurred  to,  the 
demurrer  was  sustained,  and  the  action 
dismissed.  The  plaintiff  contends  that, 
notwithstanding  he  failed  to  obtain  f50,- 
OOOnew  business  in  each  and  every  month, 
be  was  wrongfully  discharged,  because  bis 
failure,  as  be  contends,  is  to  be  attributed 
to  his  exclusion  from  the  states  of  Missis- 
sippi and  Florida.  He  contends  that  the 
language  of  the  contract  imports  that  the 
company  represented  and  stipulated  that 
it  was  entitled  to  transact  business  in  all 
three  of  thestates  at  the  time  thecontract 
was  made,  or,  if  not,  that  it  obligated  it- 
self nnconditionally  to  open  up  the  states 
of  Florida  and  Mississippi,  which  it  failed 
to  do.  We  agree  with  the  court  below  in 
the  opinion  that  this  is  not  a  correct  in- 
terpretation of  the  contract.  The  lan- 
guage, "This  contract  is  made  subject  to 
the  condition  that  the  association  is  legal- 
ly authorised  to  transact  business  in  said 
district  assigned,"  introduces  a  condition 
for  the  benefit  of  both  parties,  and  not  ex- 
clusively for  the  benefit  of  the  plaintiff.  It 
Is  immediately  added :  "  But  should  said 
association  not  now  have  such  authority, 
or  should  said  authority  be  at  any  time 
hereafter  revoked,  then  this  contract  shall 
be  null  and  void  as  to  so  much  of  said  dis- 
trict as  it  may  be  prohibited  from  trans- 
acting business  in.  except  upon  business 
already  done  therein  by  said  manager,  or 
agents  appointed  by  him,  if  any. "  Here  is 
no  undertaking  by  the  company  to  pro- 
cure any  authority  which  it  did  not  al- 
ready possess,  and  it  did  not  guaranty  or 
warrant  that  it  possessed  any  whatever. 
It  left  that  question  open,  and  the  con- 
tract was  to  be  void  or  not  void  according 
as  there  might  or  might  not  be  authority 
to  transact  Jbusiness  in  the  district.  It 
there  was  authority  for  a  part  of  the  dls- 
trict  only,  the  contract  was  to  be  good  for 
that  part,  and  void  as  to  the  rest.  The 
effect  was  that  the  district  would  be  nar- 
rowed down  to  fit  the  authority,  and  not 
that  the  authority  would  be  widened  to 
fit  the  district.  Nor  do  we  think  that  the 
plaintiff  was  relieved  from  raising  the  f.50,- 
000  per  month  in  business  because  the  dis- 
trict oi>en  to  bim  proved  to  be  the  state 
of  Georgia  only.  It  appears  from  the  dec- 
laration that  the  annual  commissions 
whicb  the  company  would  realize  on  busi- 
ness was  only  ¥3  per  thousand  dollars, 
and  at  that  rate  it  Ir  fair  to'  presume  that 
nothing  less  than  $50,000  in  business  per 
month  would  justify  the  company  in  main- 
taining a  separate  department,  and  em- 
ploying a  general  agent  or  manager  to  at- 
tend to  it.  It  the  Georgia  department 
tailed  to  yield  an  Income  off  1,800  a  year, 
there  would  seem  to  be  no  great  induce- 
ment to  keep  the  Georgia  department  on 
toot.  Besides,  the  fruits  to  the  extent  of 
f50,0tf0  per  month  in  business  were  to  be 
realised  at  once,  commencing  with  the  1st 
of  August,  or  else  the  right  to  go  on  was 
not  to  be  absolute.  Furthermore,  as  it 
was  not  the  whole  of  Mississippi  and  Flori- 


da,or  either  of  them,  but  only  such  healthy 
portions  thereof  as  might  be  acceptable 
to  the  company,  that  wt»uld  belong  to  the 
district  in  any  event,  thei-e  is  no  way  to 
apportion  the  950,000  per  month  so  as  to 
ascertain  how  much  of  it  should  be  dis- 
counted by  reason  of  the  district  being  con- 
fined to  Georgia  alone.  Is  it  possible  to 
tell  how  much  the  plaintiff  was  to  realize 
per  month  in  business,  in  order  to  entitle 
bim  to  go  on  tor  10  years,  unless  it  was 
the  f 50,000  as  a  minimum?  The  parties 
bw  ving  failed  to  stipulate  expressly  on  this 
subject,  or  to  furnish  by  their  agreement 
any  basis  tor  reducing  the  f  50.000  to  any 
other  sum,  we  can  have  no  iiesitatioi>  in 
holding  that  they  did  not  contemplate  any 
reduction  of  it  whatever.  The  plaintill, 
after  trying  seven  months,  failed  by  al- 
most one-half  to  come  up  to  thestipulated 
amount;  and,  so  far  from  obtaining  that 
amount  in  each  and  every  month,  it  does 
not  appear  that  he  obtained  It  even  for 
one  month.  It  seems  to  us  there  can  be 
no  doubt  that  the  company  had  the  right 
to  discontinue  bis  services  and  terminate 
the  contract. 

2.  The  bill  of  exceptions  states  that  an 
amendment  to  the  declaration  was  offered 
at  the  time  of  the  hearing  of  the  demurrer, 
and  disallowed  by  thecourt.  Thataniend- 
ment  did  not  become  a  part  of  the  record 
so  as  to  be  authenticated  by  the  clerk's 
certificate,  and  Its  contents  are  not  set  out 
In  the  bill  of  exceptions,  nor  is  any  copy  of 
it  annexed  to  the  bill  as  an  exhibit,  or 
otherwise  duly  authenticated  by  the  pre- 
siaing  judge.  For  this  reason,  although 
the  record  as  sent  up  by  the  clerk  is  ac- 
companied by  what  purports  to  be  an 
amendment,  without  any  mark  of  filing 
upon  it,  we  do  not  consider  It  as  properly 
before  us.  We  have  looked  at  it.  however, 
and  can  see  no  reason  to  think  that  it 
was  improperly  disallowed.  Judgment 
afiSrmed. 


a09  N.  C.  103) 

Smith  v.  Kron  et  al.,  (two  cases.) 

(Supreme  Court  of  North  Carolina.    Nov.  18, 
1891.) 

AWABD  — ReVIBW  on  APPBAI,  —  CoS0I.USIVBlfBS8. 

t.  Since  arbitrators  are  not  required  to  find 
a  statement  of  facts  and  oonnlusions  of  law,  un- 
less the  award  contains  erroneous  views  of  the 
law  as  a  basis  of  the  award,  their  action,  in  the 
absence  of  fraud,  will  not  be  reviewed. 

2.  Where  arbitrators,  in  mailing  an  award, 
({avethe  parties  an  opportunity  of  having  the  con- 
clusions of  law  passed  upon  by  the  court,  unless 
exceptions  thereto  are  filed,  the  judgment  is  final. 

Appeal  from  saperior  conrt,  Montgom- 
ery county;  Jessb  F.  Graves,  Judge. 
.  Two  actions  pending  in  the  superior 
court,  one  by  Melissa  A.  Smith  in  her  own 
right  and  one  as  administrator,  against 
Adelaide  and  Elizabeth  Kron,  were  sub- 
mitted to  arbitration,  and  an  award  was 
made  in  favor  of  defendants.  No  excep- 
tions to  the  award  being  filed,  final  Judg- 
ment was  entered,  from  whicb  plaintiti 
appeals.    Affirmed. 

Statement  by  the  Cocrt.  On  the 
2d  of  April,  1890,  tbe  parties  to  each  ot 
these  actions  sotered  into  an  agree- 
ment   to   refer    tbe    matters  In  contro- 
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verey  involved  in  tbem  to  arbitrators.    A 

f»ortion  of  said  agreement  was  in  the  fol- 
uwintr  words:  "Now,  therefore,  this 
agreement  witnesseth  that  the  said  par- 
ties hereinbefore  named  have  mutually 
agreed,  and  by  these  presents  do  mutually 
agree,  to  submit  for  arbitration,  and  do 
hereby  submit  for  arbitration,  to  F.  C. 
Robbins,  M.  S.  Robbins,  S.  J.  Pemberton. 
and  H.  B.  Adams,  all  of  the  matters  in 
litigation  aforesaid,  or  about  which  there 
is  any  controversy,  whether  specially 
named  herein  or  uot,  who  shall  hear  and 
determine  the  said  matters,  and  make 
their  award  in  writing,  and,  in  the  event 
of  the  failure  of  any  three  of  tbem  to  agree 
upon  an  award,  they  shall  select  a  fifth 
man.  who  shall  act  as  umpire,  and  the 
award  of  a  majority  of  said  arbitrators 
and  umpire,  when  signed  and  delivered, 
shall  be  binding  upon  the  said  parties, 
and  conclusive  to  all  matters  herein  sub- 
mitted to  said  arbitrators,  and  the  said 
award  so  made  shall  be  a  rale  of  court  In 
the  cases  now  pending,  and  judgment  ac- 
cording to  said  award  shall  be  rendered  in 
said  actions,  in  so  far  a»  they  shall  be 
affected  thereby."*  The  arbitrators,  hav- 
ing disagreed,  chose  Kerr  Craige  as  um- 
pire, and  a  majority  made  an  award  as 
to  the  issues  involved  In  both  actions. 
No  exception  having  been  filed  to  their 
report,  judgment  was  rendered  In  each  of 
the  actions  confirming  the  report,  and 
maising  it  a  rule  of  court, and  that  defend- 
ants go  without  day,  and  recover  costs. 
No  exceptions  were  filed  to  the  award. 
After  judgment  according  to  the  record, 
"counsel  for  the  plaintiff  then  stated  that 
be  did  uot  thinic  the  Bndings  oi  fact  by  the 
arbitrators  justified  the  judgment  or  con- 
clusions of  law,  and  excepted  and  ap- 
pealed to  the  supreme  court. " 
Battle  &  Mordecai,  for  appellant. 

AvEHY.  J.  Arbitrators  are  not  bound, 
lilse  referees,  under  the  statute,  (Code,  § 
422,)  to  find  the  facts  or  state  separately 
their  conclusions  of  law  and  fact;  but  if 
they  do  attempt  to  state  the  law  arising 
on  the  facts  found  by  them. and  "miss  It," 
the  error  may  be  reviewed  on  exceptions, 
and  the  award  set  aside.  Allison  v.  Bry- 
son,  C5  N.  C.  44;  Farmer  v.  Picitens,  S3  N. 
C.  549.  They  are  a  law  to  themselves,  are 
not  bound  to  decide  correctly,  and  unless 
they  gratuitously  Incorporate  in  their 
award  erroneous  views  of  the  law,  as  rea- 
sons for  the  conclusions  reached,  their  ac- 
tion, in  the  absence  of  fraud,  is  not  subject 
to  review.  Robbins  v.  KUlebrew,  95  N.  C. 
19;  Miller  v.  Bryan,  86  N.  C.  107.  But 
where  they  voluntarily  extend  to  the  par- 
ties litigant,  as  in  our  case,  the  opportu- 
nity to  have  theirconclusious  of  law  passed 
upon  by  the  court,  the  practice  is  analo- 
gous to  that  adopted  in  references  by  con- 
sent. If  objection  is  not  taken  by  excep- 
tion, pointing  out  the  error  eoraplained 
of.  l>efore  the  rendition  of  judgment,  an 
appellant  has  no  more  right  to  assign 
their  mistakes  of  law  as  error  in  the  court 
below  or  in  this  court,  by  virtue  of  the 
simple  annoaucement  when  the  judgment 
is  filed  that  he  appeals  from  it,  than  he 
would  have  bad  to  except  to  a  report  of 
a  referee  after  its  confirmation.    Keener  v. 


Goodson,  89  N.  C.  276;  RelBcnsteln  ▼. 
Hahn,  107N.  C.  156, 12S.E.Rep.43.  There 
is  no  error,  and  the  judgment  is  affirmed. 


(lot  N.   C.   148) 

Miller  et  ah  v.  Groomb. 

(Supreme  Court  of  North  Carolina.    Nov.  18, 

1891.) 

Refekbnob— Review  bt  Court. 
Under  Code  Civil  Proo.  N.  C.  {  423,  giving 
plaintiff  a  right  to  except  to  a  referee's  report, 
it  is  the  duty  of  the  superior  court  to  consider 
the  exceptions,  both  as  to  findings  of  fact  and  con- 
clusions of  law,  and  pass  judicially  on  the  report. 

Appeal  from  superior  conrt,  Guilford 
county;  Edwin  T.  Bovsm,  Judge; 

Action  by  J.  O.  Miller  &  Co.  against  Z. 
Groome.  From  judgment  for  defendant 
on  report  of  referee,  plaintm  takes  excep- 
tions.   Reversed. 

Stateme.nt  by  the  Court.  The  referee 
gave  judgment  for  defendant,  and  plain- 
tiff filed  exceptions  to  bis  report.  Upon 
the  call  of  the  case  the  pleadings,  report, 
order  of  reference,  and  exceptions  were 
read,  when  bis  honor  asked  if  the  law 
laid  down  by  the  referee  was  conceded  to 
be  correct  on  the  facts  found,  and  the 
plaintiff  answered  "Yes."  His  honor  far- 
ther asked  If  tlie  testimony  upon  which 
the  findings  of  fact  were  made  was  con- 
flicting and  contradictory,  and,  being  an- 
swered by  the  plaintiff  that  it  was,  he  de- 
clined to  hear  the  testimony,  overruled  the 
exceptions,  and  the  plaintiff  appealed 
from  the  judgment  rendered,  assigning  as 
error  that  his  honor  did  not  hear  tiie  tes- 
timony and  pass  upon  the  same,  and  that 
he  overruled  the  exceptions. 

J.  T.  Morehead.  for  appellant.  DtUard 
&  King  and  Jtia.  E.  Boyd,  for  appellee. 

Davis,  J.  This  was  a  reference  under 
the  Code,  and  the  referee,  as  was  bis  duty, 
reported  the  facts  found  and  his  conclu- 
sions of  law  separately,  and  he  also  re- 
ported the  evidence  upon  which  he  found 
the  facts,  and  as  a  matter  of  right  either 
party  could  file  exceptions,  appeal,  and 
have  the  report  reviewed  by  the  judge  of 
the  superior  court,  whose  duty  It  is  to 
consider  the  exception,  and  set  aside,  mod- 
ify, or  confirm  the  report,  according  to  his 
judgment;  and  his  ruling  upon  the  find- 
ings of  fact  is  conclusive  upon  this  court, 
but  bis  rulings  upon  questions  of  law  are 
subject  to  review  here.  Commissioners  v. 
Mngnin.  85  N.  C.  114,  and  cases  cited ,  Mc- 
Neill V.  Hodges,  105  N.  C.  52, 11  S.  £.  Rep. 
265.  The  plaintiff  filed  exceptions  to  the 
referee's  report,  both  as  to  findings  of  fact 
and  conclusions  of  law.  On»>  of  the  excep- 
tions was  to  the  competency  of  testimony, 
which,  if  overruled,  would  be  the  subject 
of  review  in  this  court.  It  was  clearly  the 
right  of  the  appellant  to  have  the  report 
of  the  referee  reviewed  by  the  judge.  Code, 
§  423.  It  was  perfectly  competent,  upon 
review,  if  he  so  thought,  to  adopt  the  find- 
ings of  fact  and  conclusions  of  law  ut  the 
referee,  and  then  they  would  become  the 
findings  and  conclusions  of  the  court; 
but  it  was  error  in  his  honor  to  summarily 
dispose  of  the  exceptions  by  overrnllng 
them  and  confirming  the  report,  without 
reviewing  and  passing  upon  them  judl 
daily.    Error. 


Digitized  by 


Google 


N.C.) 


DICKENS  f>.  LONG. 


841 


a09  X.  C.  166) 

Dickens  et  al.  v.  Long  et  aJ. 

(Supreme  Court  of  North  Carolinvt.    Not.  10, 
1891.) 

Sale  of  Decedent's  Laitd — Action  to  Set  Aside 
— Pleading  —  Homestead  Exemptions — Judg- 
ment— CkjLLATEKAL  ATTACK. 

1.  In  an  action  to  set  aside  a  sale  of  land  un- 
der a  decree  in  aspecial  proceeding  instituted  be- 
fore a  clerk  by  the  administrator  of  plaintiffs' 
deceased  father  for  the  purpose  of  selling  land  to 
pay  debts  of  the  estate,  a  complaint  which,  after 
stating  that  the  sale  was  macle  under  the  decree 
in  such  proceeding,  and  that  defendants  claim 
thereunder,  claims  that  plaintiffs  were  entitled 
to  a  homestead  therein,  and  that  the  sale  was 
therefore  void  under  Const.  N.  C.  art  10,  J  2, 
creating  homestead  exemptions,  fails  to  state 
any  cause  of  action,  where  it  omits  to  state  facts 
showing  that  the  debt  for  which  it  was  sold  was 
not  contracted  before  the  adoption  of  the  consti- 
tutional provision,  and  was  not  for  taxes  due  the 
state  or  for  the  purcha.se  money  of  the  land, 
which  are  specially  excepted  from  the  provisions 
of  said  articles,  tne  burden  of  proof  to  show  the 
exemption  being  on  plaintiffs. 

3.  In  such  action,  those  plaintiffs  who  were 
made  defendants  to  the  special  proceeding  cannot 
attack  the  judgment  in  that  proceeding  by  claim- 
ing that  it,  together  with  the  subsequent  pro- 
ceedings therein,  did  not  constitute  evidenoe 
that  their  right  and  title  in  the  land  derived  from 
their  father  had  not  passed  to  the  purchaser  at 
the  sale. 

8.  Under  Code  N.  C.  S  1438,  providing  that 
no  order  to  sell  real  estate  of  a  decedent  shall  be 

f ranted  to  the  personal  representative  until  the 
eirs  of  decedent  shall  have  been  made  parties, 
one  who  claims  to  be  an  heir  of  decedent,  and 
who  was  not  made  a  party  to  the  proceeding  for 
a  sale  of  his  land,  is  not  bound  by  the  judgment 
and  sale  therein,  and  may  therefore  have  a  trial 
as  to  her  interest,  together  with  the  preliminary 
question  of  whether  she  was  an  heir. 

Appeal  from  superior  court,  Person 
county ;  Edwin  T.  Boykin,  Judge. 

Action  by  Ellen  Dickens  and  others 
against  J.  A.  Long  and  others  for  posses- 
sion of  land,  etc.  From  a  judgment  ot 
nonsuit  plaintiffs  appeal.    Reversed. 

Statement  by  the  Court.  The  defend- 
ants insisted  that  the  complaint  did  not 
state  facts  sufficient  to  constitute  a  cause 
of  action  for  reasons  set  out  In  their  an- 
swer, to-wlt:  That  the  deed  referred  to 
in  the  complaint  from  Chambers,  commis- 
sioner, to  Sallie  Barnett,  could  not  be  in 
this  cause  attacked,  it  being  the  deed  un- 
der which  defendants  claimed  the  land  in 
controversy.  During  the  argument  the 
I  court  intimated  an  opinion  that  the  deed 
could  not  be  attacked  in  this  suit,  and  al- 
so an  opinion  that  the  plaintiffs  did  not 
in  their  complaint  affirmatively  state  that 
the  defendants  in  the  suit  of  ('bambers  v. 
Dickens  (referred  to  in  the  complaint,  said 
defendants  being  part  ot  the  plaintiffs 
herein)  were  entitled  to  a  homestead  in 
said  land,  and  that  It  was  not  sold  for 
debts  good  against  the  homestead.  In 
deference  thereto  the  plaintiffs  submitted 
to  a  Judgment  of  nonsuit,  and  appealed. 
The  plaintiffs  brought  the  action  in  the  su- 
perior court,  in  term,  to  set  aside  a  sale  ot 
the  land  in  controversy,  made  by  virtue 
of  a  decree  rendered  in  March,  1883,  in  a 
special  proceeding  instituted  before  the 
clerk  by  the  administrator  of  tlieir  de- 
ceased father  for  the  purpose  ot  selling 
land  to  pay  debts,  and  also  to  recover 
the  possession    of  the  land  from    those 


holding  by  mesne  conveyances  under  the 
purchaser  at  the  said  administrator's  sale. 
After  setting  forth  that  the  sale  was  made, 
that  one  Uallie  Barnett  became  the  pur- 
chaser tor  the  sum  of  9203,  and  that  it 
was  confirmed  by  the  court,  the  cause  of 
action  is  stated  in  the  complaint,  as  fol- 
lows: "(8)  That  the  said  order  ot  sale 
was  and  is  irregular,  illegal,  unjust,  a 
fraud  upon  the  plaintiffs' rights,  and  void, 
and  the  acts  done  thereunder  are  Illegal 
and  void,  because— Ffrst.  Isabella  Ed- 
wards, a  child  and  heir  ot  said  Mangum, 
and  a  plaintiff  herein,  and  her  husband, 
were  not  parties  in  and  to  said  special 
proceeding.  Second.  The  defendants  in 
said  special  proceeding,  who  were  then 
under  the  age  ot  fourteen  years,  to-wit, 
said  Lucy  and  Susan,  were  not  sum- 
moned, as  required  by  law,  (Code,  §  217,) 
which  fact  appears  from  the  indorsement 
on  the  summons  therein,  it  being  as  fol- 
lows: 'Received  Feb.  22d,  1883.  Served 
on  all  the  defendants,  including  J.  S.  Mer- 
rltt,  guardian  ad  litem,  by  reading  the 
summons  to  each  of  them.  This  March 
3d,  1883.  Fee  $7.20.  C.  G.  Mitchell,  Sher- 
IH  Person  County.'  Third.  The  guardian 
ad  litem  for  the  infants  in  said  special 
proceedings,  said  Vinie,  Lucy,  and  Susan, 
whose  answer  was  filed  on  March  12,  1883, 
as  appears  from  same,  was  at  the  time  of 
said  tiling,  and  at  the  time  of  said  order 
and  sale,  representing  interests  adverse 
to  his  said  wards,  infants,  which  fact  ap- 
pears from  the  papers  and  accounts  now 
filed  in  the  clerk's  office,  in  the  adminis- 
tration of  said  Maogum'a  estate,  one  of 
which  accounts,  for  the  sum  of  $19.48,  has 
upon  its  back  the  following  indorsement: 
'For  value  received  I  transfer  this  ac- 
count to  J.  S.  Merritt,  this  1st  March,  1883. 
Jno.  C.  Pass,'— the  said  Pass  being  then 
and  ever  since  then  the  clerk  ot  the  superi- 
or court  ot  Person  county,  and  constitut- 
ing the  court  herein  mentioned,  which  said 
facts  rendered,  as  plaintiffs  are  advised 
and  believed,  J.  S.  Merritt,  who  was  ap- 
pointed by  the  court,  the  said  J.  C.  Pass, 
on  February  22, 1883,  guardian  ad  Ut'Hm, 
as  aforesaid,  incompetent  to  act  as  such 
guardian;  all  ot  which  facts  were  in  the 
knowledge  otthe  court.  (9)  That  the  said 
sale  of  said  land  was  Illegal,  unjust,  and 
void,  because — First,  the  aforesaid  order 
was  void,  and  contained  no  authority  to 
sell  on  account  of  the  facts  set  forth  in  ar- 
ticle 8  of  this  complaint ;  second,  the  home- 
stead was  not  laid  off  and  set  apart  be^ 
fore  sale  undersaid  order;  tiiird,the  home- 
stead in  said  land  was  sold  to  pay  debts, 
when  it  was  exempt  from  the  payment  of 
such  debts.  <10)  That  the  said  minors 
Lucy  and  Susau  are  entitled  to  a  home- 
stead in  said  laud.  (11)  That  the  plain- 
tiffs are  the  owners,  and  entitled  to  the 
possession,  of  said  land  as  heirs  ot  Man- 
gum  Barnett,  deceased,  since,  as  they  are 
informed  and  believed,  the  said  sale  was 
void,  as  aforesaid,  as  being  contrary  to 
the  constitution  and  laws  of  North  Caro- 
lina, and  a  great  injustice  upon  their 
rights.  (12)  That  the  defendants  J.  A. 
Long,  R.  S.  Baynes,  R.  C.  Carver,  J.  C. 
Pass,  W.  T.  Pass,  R.  A.  Pass,  Robt.  Trot- 
ter, Sr.,  Ed.  Chism,  Taylor  Stanfleld,  and 
Mary  Farrar  are  in  possession    ot  said 
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land,  deriving  their  respective  titlee, 
claims,  and  Interests,  as  plaintiffs  are  in- 
formed and  believe,  directly  or  indirectly 
through  mesne  conveyances  Irom  said  Sal- 
lie  Barnett,  the  purchaser,  as  aforesaid, 
at  said  illegal  and  void  sale;  wnd  that 
said  defendants  do  not  claim  as  tenants 
in  common,  but  each  claims  a  separate, 
several  lot  or  parcel  of  said  tract  of  land, 
and  all  of  them  together,  in  that  way  and 
manner,  claiming  the  whole  of  said  tract 
of  land.  (13)  That  the  defendants  deny 
the  title  of  thfi  plalntiffii,  who  are  the 
real  owners  of  said  land,  and  refnse  to 
give  possession  of  same  to  plaintiffs,  who 
are  justly  entitled  to  It.  (14)  That  by 
reason  of  the  said  facts  complained  of, 
and  the  occupation  of  said  land  by  de- 
fendants, the  plaintiffs  have  been  greatly 
damaged,  to-wit,  in  the  sum  of  eight  hun- 
dred dollars.  (15)  That  the  annual  rents 
and  profits  of  said  land  are  worth  a  great 
sum,  to-wit,  two  hundred  dollars,  the 
said  land  having  increased  greatly  in  val- 
ne.  Wherefore  the  plaintiffs  demand  Judg- 
ment agaiobt  the  deleudunts  J.  A.  Long, 
R.  S.  Baynes,  R.  C.  Carver,  J.  C.  Pass,  R. 
A.  Pass,  W.  T.  Pass,  Robt.  Trotter.  Sr., 
Ed.  Cliism,  Taylor  Stanflcld,  and  Mary 
Farrar— l^ret,  for  the  recovery  of  the 
possession  of  said  tract  of  land  above 
described :  second,  for  the  recovery  of  the 
sum  of  eight  hundred  dollars  damages 
for  the  unlawful  occupation  of  same. 
third,  for  six  hundred  dollars  for  the 
rents  and  profits  otsnme  for  the  last  three 
years : /burtA,  that  the  said  commission- 
er's deed  to  Sally  Barnett  be  declared 
void ;  Sftb,  for  their  costs  in  this  action 
sustained,  and  for  any  other  Just  relief. " 

W.  W.  Kitcbta,  for  appellants.  Joha 
W.  Grabata,  J.  S.  Merritt,  and  F.  S.  Bry- 
ant, for  appellees. 

Avery,  ,T.  Reversing  the  order  In  which 
the  points  were  presented  by  counsel,  and 
assuming  for  the  present  that  the  Judg- 
ment in  the  special  proceeding,  by  virtue 
of  which  Sallie  Barnett  bought  the  land  in 
controversy,  which  she  has  since  sold  to 
several  other  defendants,  cannot  be  at- 
tacked, on  account  of  irregularities,  in 
this  action,  brought  in  the  superior  court, 
it  would  only  remain  to  determine  wheth- 
er, without  Impeaching  that  judgment, 
the  plaintiffs,  admitting  the  truth  of  every 
allegation  contained  in  the  complaint, 
have  shown  prima  facie  that  they  have 
title  to  the  land  in  controversy.  If  the 
judgment  be  treated  as  valid,  and  the 
sale  and  confirmation  unimpeachable  for 
present  purposes,  then  the  deed  executed 
to  Sallie  Barnett  by  the  commissioner 
would,  as  against  the  parties  to  that  rec- 
ord, claiming  likewise  through  their  father, 
(Mangum  Barnett,)  show  title  in  her; 
and,  unless  it  appeared  from  the  com- 
plaint (if  admitted  to  be  true)  that  the 
sale  was  void  because  it  was  made  in 
violation  of  article  10  of  the  constitution 
and  the  statutes  enacted  in  pursuance  of 
it  in  reference  to  homestead  exemption, 
the  plaintiffs  cannot  re«!over.  Mobley  v. 
Griffin,  104  N.  C.  1)2,  10  S.  E.  Rep.  142. 
The  burden  was  upon  the  plaintiffs,  in 
view  of  such  proof,  to  establish  their 
right  to  have  had  «  homestead  allotted  in 


the  land  sold;  and  here  the  question  to 
be  determined,  as  on  demurrer  to  the  com- 
plaint, is  whether,  according  to  their  own 
allegations,  the  sale  may  have  been,  in 
any  phase  of  their  statement,  or  under 
any  state  of  facta  that  may  be  fairly  in- 
ferred from  it  tohaveexlsted  at  that  time, 
made  without  any  infringement  upon  the 
right  of  the  plaintiffs  under  the  constitu- 
tion and  laws  to  claim  and  have  assigned 
to  them  &  homestead  in  a  portion  or  all 
of  the  land  sold.  Mobley  v.  GrifSn,  su- 
pra; MeCracken  v.  Adler,  98  N.  C.  400,  4  S. 
E.  Rep.  1.S8;  Wilson  v.  Taylor.  98  N.  C. 
275,  3  S.  E.  Rep.  492.  It  the  debts  of  the 
intestate,  to  meet  which  the  license  was 
granted  to  the  administrator  to  sell,  were 
contracted  before  the  homestead  pm vis- 
ion of  the  constitution  became  operative, 
or  were  taxep  due  the  state,  or  were  con- 
tracted lor  the  purchase  money  of  the 
land,  the  plaintiffs  were  not  entitled  to 
the  homestead  in  the  laud  sold  under  the 
decree  against  creditors  holding  such 
claims.  Long  v.  Walker,  105  N.  C.  90,  10  S. 
E.  Rep.  85S;  Const,  art  10,  §  2.  It  has  been 
expressly  decided  by  this  court  that  where 
a  plaintiff  offers  in  evidence,  in  au  action 
involving  the  title  and  right  to  the  pos- 
session of  land,  the  record  of  thejudgment, 
execution,  levy,  and  sale  of  the  laud  in 
controversy  as  the  property  of  the  defend- 
ant, or  of  one  from  whom  the  defendant 
is  shown  to  derive  title,  the  latter  cannot 
rebut  this  prima  facie  proof  of  title  by  a 
simple  denial,  or  by  an  allegation,  with- 
out testimony  tending  to  establish  it, 
that  he  is  entitled  to  the  homestead  in 
the  land  In  dispute.  Mobley  v.  Griffin, 
supra.  Upon  the  same  principle.  It  a  plain- 
tiff allege  in  his  complaint  facts  which,  if 
true,  entabllsh  prima  facie  the  title  of  the 
defendant  as  against  him  by  a  deed  made 
In  pursuance  of  a  judgment  of  the  court, 
the  general  allegation  that  such  sale  was 
void  for  failure  to  allot  a  homestead,  with- 
out averring  specifically  the  facts  upon 
which  the  right  to  the  homestead  depends, 
so  as  to  exclude  the  possibility  of  tlie  va- 
lidity of  the  sale,  consistent  with  such 
statement,  must  beheld  insufficient  to  meet 
and  rebut  the  apparent  right  of  the  plain- 
tiff to  recover.  Upon  a  careful  review  of 
the  complaint  it  appears  that  the  plain- 
tiffs have  failed.  If  they  could  truthfully 
have  done  so,  to  negative  the  possibility 
that  the  land  was  sold  to  make  assets  to  • 
satisfy  debts  created  before  the  right  to 
such  exemptions  accrued.  We  concur 
•with  the  judge  below  in  the  view  that  the 
tacts  alleged  by  the  plaintiff  are  not  suffi- 
cient to  relieve  them  of  thebnrdennf  show- 
ing their  right  to  have  a  homestead  as- 
signed in  said  land,  if  we  grant  that  the 
irregularities  (If  any  appeared  upon  the 
face  of  the  record  of  the  special  proceed- 
ing) would  not  bi*  sufficient  to  destroy  Its 
efficacy  as  evidence  of  the  validity  of  the 
sale  under  which  Sallie  Barnett,  and  the 
other  defendants  through  her,  claimed 
title. 

But,  recurring  to  the  other  question, 
which  so  frequently  confronts  us  with 
slight  variations  in  the  facts,  but  no  differ- 
ence in  the  general  principles  applicable, 
we  think  it  manifest  that  the  judgment  in 
the   special    proceeding  can  only  be   at- 
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tacked  dlreotly  by  those  who  were  parties 
tu  the  proceedinK>  and  that  it  wuald  be  a 
collateral  Impeachment  of  it  to  declare 
that,  together  with  the  eabsequent  ordnra 
of  conQrmHtKm,  etc.,  it  did  not  conatitiite 
evidence  that  so  much  of  the  right  and 
the  title  of  Mangum  Barnett  as  descended 
to  those  whose  names  appear  as  parties 
of  record  has  passed  to  8allie  Barnett. 
England  v.  Gamer,  90  N.0. 197;  Fowler  v. 
Poor,  93  N.  U.  466;  Ward  v.  Lowndes,  96 
N.  C.  367,  2  S.  E.  Rep.  &91 ;  iSamner  v.  Ses- 
soms,  94  N.  C.  371;  Beard  t.  Hall,  63  N.  C. 
39,  Simmons  t.  Hassell,  68  N.  C.  213;  Mor- 
ris V.  Gentry,  89  N.  C.  248.  But  the  plain- 
tiffs allese  that  Isabella  Edwards  was  a 
child  and  heir  at  law  of  Maugum  Barnett, 
and  that  neither  she  nor  her  haaband,  Hal 
Edwards,  were  either  real  or  nominal  par- 
ties to  the  special  proceedings,  and  that 
Bbe  is  not  concluded  as  to  her  riuhts  in 
the  land  by  the  decree  of  sale.  The  de- 
fendants deny  the  allegatlous  of  fact  ;that 
she  is  an  heir  at  law  of  Mangum  Barnett, 
and  insist  by  way  of  argument  that,  if  She 
is, .she  cannot  now  claim  a  homestead  In 
the  land,  because  she  Is  more  than  21  years 
ai  age.  If  Isabella  Edwards  is  one  of  the 
taeira  at  law,  and  is  not  estopped  by  the 
judfciiient  in  the  special  proceeding  from 
claiming  title  to  the  interest  that  descend- 
ed to  her  in  common  witn  the  other  heirs 
of  Mangum  Barnett  at  his  death,  then  she 
Is  entitled  to  recover  possession  of  the 
land,  and  to  be  let  In  to  the  extent  of  her 
interest  as  tenant  In  common  with  the  de- 
fendants who  have  acquired,  so  far  as  we 
can  see  in  this  action,  the  undivided  inter- 
est of  his  other  heirs  at  law.  Gilchrist  v. 
Middleton,  107  N.  C.  663, 12  H.  E.  Bep.  85; 
Allen  V.  Salinger,  103  N.  C.  14,  8  S.  E.  Rep. 
913.  If  the  sale  under  a  judicial  decree, 
purporting  to  authorize  the  administrator 
of  Mangnm  Barnett  to  sell  this  particular 
piece  of  land  for  assets,  gives  to  the  pur- 
chaser who  holds  the  deed  of  the  personal 
representative  for  the  land  sold  and  those 
claiming  under  her  a  title  good  against 
an  heir  at  law,  who  was  not  a  party  to 
the  proceeding,  then  the  plaintiff  Isabella 
cannot  demand  that  r.hequestion  whether 
she  is  or  is  not  an  heir  at  law  be  passed 
upon  by  the  Jury.  But  if  she  Is  not  con- 
cluded, and  the  jury  And  that  she  Is  an 
heir  at  law,  it  is  obvious  that  she  is  enti- 
tled at  least  to  be  let  into  possession,  and 
to  have  damages  awarded  in  proportion 
to  ber  interest.  Gilchrist  v.  Middleton, 
sopra.  Section  1438  of  the  Code  provides 
that  no  order  to  sell  the  real  estate  of  a 
decedent  shall  be  granted  to  the  personal 
representative  until  the  heirs  or  devisees 
of  the  decedent  sbali  have  been  made  par- 
ties, and  the  statute  Is  now  substantially 
the  same  that  has  be<>n  In  force  sini;e  ima. 
Revised  Code,c.  46,  §  47;  Thompson  v.  Cox, 
8  Jones.  (N.  0.)  313.  The  law  therefore 
obviously  contemplates  that  those  to 
whom  any  interest  in  the  land  has  passed 
by  descent  or  devise  shall  be  made  parties 
to  any  special  proceeding  instituted  to 
subject  such  lands  to  pay  the  debts  of  the 
decedent.  The  general  rnie  as  to  estoppels 
Is  that  a  decree  of  a  court  of  competent  Ju- 
risdiction Is  binding  on  the  parties  to  the 
suitor  proceeding  in  which  it  is  entered, 
and  on  those  who   are  in  privity  with 


them  in  all  collateral. actions  or  proceed- 
ing's; but  ordinarily  It  is  not  conclusive 
as  to  strangers.  BIgelow,  Estop.  (4th 
Ed.)  24, .14;  Edwards  v. Baker,  99  N.  C.  258, 
6  8.  E.  Rep.  255;  Coble  v.  Clapp.  1  Jones, 
Eq.  173;  Falls  v.  Gamble,  66  N.  C.  455; 
Tobacco  Co.  v.  McElwee,94  N.C.425;  War- 
den V.  MeKinnon.  99  N.  C.  2.51,  5  S.  E.  Rep. 
917.  A  Judgment  is  not  even  binding  on 
one  who  is  not  a  party,  at  the  time  of  its 
rendition,  to  the  action  or  proceeding  In 
which  it  is  entered,  though  he  had  been  a 
party  previous  to  that  time.  Owens  v. 
Alexander,  78  N.  C.  1.  The  purchaser, 
Mrs.  Barnett,  might  have  successfully  re- 
sisted the  payment  of  the  purchase  money 
on  the  ground  that  Isabella  Edwards,  if 
indeed  she  was  an  heir  at  law  of  Mangum 
Barnett,  had  not  been  made  a  party,  and 
concluded  by  the  Judgment.  Edncy  v. 
Edney,  80  N.  C.  81.  But  now  that  she  has 
paid  it  in  full,  though  she  and  thotte  claim- 
ing under  her  may  possibly  resort  to 
more  than  one  remedy  to  make  good  their 
loss  on  account  of  the  defective  title,  the 
doctrine  of  maintaining  the  integrity  of 
judicial  decrees  cannot  be  pushed,  as 
against  strangers  to  the  record,  to  the  ex- 
tremity of  depriving  them  of  their  proper- 
ty without  notice  or  a  day  in  court.  Isa- 
bella Edwards  was  not  eveu  a  nominal 
party  to  the  special  proceeding,  and  the 
Judgment  did  not  purport  to  authorize 
the  sale  of  any  Interest  she  might  have. 
We  think  that  there  was  error  In  the  re- 
fusal to  submit  to  the  jury  issues  involv- 
ing the  title  and  right  of  possession  of 
Isabella  Edwards.  The  preliminary  ques- 
tion whether  she  was  an  belr  at  law  of 
Mangum  Barnett  could  have  been  passed 
upon  in  considering  the  Issue  as  to  title. 
It  was  not  alleged  or  contended  that  Isa- 
bella was  an  Infant  when  the  decree  was 
made  in  the  special  proceeding.  While  we 
concur  with  the  judge  below  In  the  gen- 
eral view  which  he  seems  to  have  taken  of 
the  law,  we  think  that  there  was  error  in 
withdrawing  from  the  Jury  the  question 
whether  Isabella  Edwards  was  an  heir 
at  law  of  Munguin  Barnett,  and,  as  such, 
entitled  to  be  let  In  as  tenant  in  common 
with  the  defendants.  Whether  the  action 
will  be  further  prosecuted  in  her  Interest 
alone,  or  whether  all  will  submit  to  non- 
anit,  and  await  the  result  of  a  direct  pro- 
ceeding, before  moving  tor  possession  of 
the  land,  is  a  question  addressed  to  the 
plaintiffs  and  their  counsel.  There  is  er- 
ror, and  a  new  trial  is  awarded. 


aO»  K.  C.  8S2) 

State  y.  Johnson. 

{Supreme  Court  oj  North  Carolina.    Nov.  10k 

1891.) 

Appbal  ix  Bastabdt— Sbbtioe  of  Konos. 

1.  Where  the  appeal  from  a  Jndgment  of  ac- 
quittal in  bastardy  proceedings  before  a  justice 
of  the  peace  has  not  been  taken  at  the  trial,  the 
burden  is  on  plaintiff  to  show  that  the  notice  of 
appeal  was  served  on  defendant  within  10  days 
thereafter,  as  required  by  Code  N.  0.  If  876. 

2.  Where  the  acquittal  was  on  March  4th, 
and  Code  N.  C.  i  876,  required  the  notice  of  ap- 
peal to  be  served  within  10  days  thereafter,  a 
finding  of  service  "between  March  4th  and  Au- 
gust term"  was  not  satQrient  to  show  oompUanoe 
with  the  statute. 

8.  Service  of  the  notice  of  appeal  was  made 
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by  one  not  an  officer.  Code  N.  C.  S  697,  regulates 
the  manner  of  service  of  notices,  and  subdivision 
4  provides  that  a  subpoena  may  be  served  by  a 
person  not  an  officer.  Held,  that  service  of  the 
notice  should  have  been  madq  by  an  officer. 

4.  The  fact  that  defendant's  counsel  had,  soon 
after  March  4th,  a  notice  sent  him  by  defendant, 
was  too  indefinite  as  to  time,  and  was  explained 
by  evidence  that  the  notice  bad  been  handed  to 
defendant  by  one  not  an  officer. 

5.  Service  of  the  notice  of  appeal  on  the  jus- 
tice did  not  obviate  the  necessity  of  service  on 
defendant  Green  y.  Hobgood,  74  N.  C.  234,  fol- 
lowed. 

6.  Where  defendant's  exception  to  the  de- 
nial of  his  motion  to  dismiss  was  duly  noted,  his 
subsequent  general  appearance  for  trial  was  not 
a  waiver  of  bis  rights  under  such  exception. 

Appeal  from  superior  court,  Duplin 
fioutfty ,  Edwin  T.  Boyki.v,  JucIrb. 

Proceeiiiug  against  P.  P.  Johnson  to 
determine  the  paternity  of  the  bautard 
child  ol  Alice  Wells.  Defendant  was  ac- 
quitted before  a  justice  of  the  peace,  and 
the  state  appealed  to  the  superior  court. 
Defendant  moved  fur  a  dismisi^al  of  the 
appeal,  which  was  denied.  Verdict  of 
guilty,  and  Judgment  thereon.  Motion 
for  a  new  trial  was  denied.  Defendant  ap- 
pealed. Appeal  of  state  to  superior  court 
disniiBsed. 

When  the  case  was  called  for  trial  the 
defendant  moved  to  dismiss  the  appeal  (or 
want  of  notice  to  him.  Upon  said  motion 
his  honor  found  thefollowingfacts:"That 
the  proceeding  was  instituted  before  a  jus- 
tice of  the  peace  of  Duplin  county,  and 
was  tried  before  him  on  the  4th  day  of 
March,  1891;  that  upon  said  trial  the  de- 
fendant was  acquitted,  and  judgment  ren- 
dered in  his  favor;  that  no  notice  of  ap- 
peal was  given  at  ti-ial;  that  on  the  10th 
day  of  March,  1891,  the  complainant,  Alice 
Wells,  served  written  notice  of  appeal  on 
the  justice  who  tried  the  case;  that  a  no- 
tice of  appeal  signed  by  the  complainant 
was  handed  to  the  defendant  by  a  negro 
man,  not  a  party,  and  not  an  officer,  be- 
tween the  4th  day  of  March  and  the  said 
August  term,  1891 ,  that  shortly  after  the 
said  4th  day  of  March,  1891,  a  notice  cor- 
responding with  the  said  description  was 
in  possession  of  one  of  the  defendant's  at- 
torneys, and  said  attorney  admitted  that 
said  notice  had  been  sent  to  him,  by  mail, 
by  the  defendant.  The  defendant  was 
present  in  court  with  all  hits  witnesses, 
who  bad  been  duly  subpoenaed.  Cpon  the 
above  facts  his  honor  held  that  the  defend- 
ant had  sufficient  notice  of  the  appeal, 
and  overruled  the  motion,  and  the  defend- 
ant excepted." 

•  H.  R.  Kornegay  and  Allen  &  Dortch, 
for  appellant.  O.  B.  Allen,  for  the  State. 
A.  V.  Wara,  tor  Alice  Wells. 

Clark,  J.  The  court  having  refused  the 
motion  to  dismiss,  the  defendant  pursued 
the  proper  course  in  having  his  exception 
rioted  "to  save  his  rights"  and  proceeding 
with  the  trial.  Spaugb  v.  Boner,  85  N.  C. 
208.  The  dnal  judgment  being  against 
him,  the  appeal  now  brings  up  the  excep- 
tion for  review.  The  subsequent  general 
appearance  for  the  purposes  of  tlie  trial 
did  not  waive  liiri  exception  for  the  refusal 
to  dismiss.    .Suiter  v.  BrltHe,  90  N.  C.   20. 

On  tbefacts  found  his  honorerred  In  find- 
ing that  there  was  sufficient  service.    The 


statute  requires  (unless  the  appeal  shall 
be  taken  at  the  trial)  that  noticeof  appeal 
shall  be  served  in  10  days  after  judgment. 
As  bas  been  said,  the  burden  is  on  appeU 
lant  to  show  service  within  the  prescribed 
time.  Finlayson  v.  Accident  Co.,  13  S.  R. 
Rep.  739,  (at  this  term  ;)  Spaugh  t.  Boner, 
85  N.  C.  208;  Sparrow  v.  Davidson,  77  N. 
C.  35.  The  facts  found  do  not  show  any 
service  on  defendant  within  that  time, 
and  the  attempted  service  by  one  not  an 
officer,  "between  March  4th  and  August 
term,"  was  not  only  too  l«te,  but  was 
not  legal  service  of  a  notice  required  by 
the  Code,  §597.  A  subpoena  maybe  served 
by  any  person  not  a  part.v  to  the  action, 
and  proven  by  his  oath,  (Code,  §  5n7,subd. 
4,)  but  the  exception  serves  to  prove  the 
rule  that  service  must  be  made  by  an  offi- 
cer, unless  service  is  accepted.  If  the  serv- 
ice of  a  notice  is  not  legally  made,  service 
in  any  other  mode  Is  void.  Allen  v.  Strick- 
land. 100  N.  C.  225,  G  S.  E.  Rep.  780. 

The  fact  that  defendant's  counsel  had, 
soon  after  March  4th,  a  notice  sent  him  by 
the  defendant,  is  not  only  indefinite  as  to 
time,  but  seems  explained  by  the  other 
evidence  that  such  a  paper  had  been  hand- 
ed defendant  by  one  not  an  officer.  The 
requirement  of  service  by  an  officer  la  not 
only  statutory,  but  reasonable,  as  it  pre- 
vents disputes  like  this, — whether  there 
has  been  service  or  not, — as  is  likewise  the 
requirement  that  service  must  be  within 
10  days,  for  a  party  should  not  be  indeil- 
uitely  held  in  suspense,  but  should  know 
when  the  matter  is  at  an  end.  Any  hard- 
ship which  might,  under  any  circumstan- 
ces, he  entailed  on  an  appellant  by  failure 
to  serve  notice  in  a  legal  manner  and  with- 
in the  statutory  time  is  removed  by  the 
discretion  reposed  in  the  appellate  court 
to  permit  notice  to  be  given  after  that 
time.  Marsh  v.  Cohen,  68  N.  C.  283;  Rail- 
road Co.  V.  Richardson.  82  N.  C.  343 ;  West 
V.  Reynolds,  94  N.  C.  333.  It  seems  there 
were  not  such  circumstances  In  this  case, 
asthecourt  did  not  put  an  end  to  the  con- 
troversy by  permitting  the  notice  to  be 
given  then  and  there,  as  it  might  bare 
done. 

It  is,  however,  contended  that,  notice 
'aving  been  served  on  the  justice,  no  no- 
tice to  appellee  was  required.  We  have 
an  express  decision  to  the  contrary,  (Green 
V.  Hobgood,  74  N.  C.  234,)  which  Is  recog- 
nlze<l  in  principle  by  Marsh  v  Cohen  and 
Railroad  Co.  v.  Richardson,  supra,  and 
Richardson  v.  Debnam,  75  N.  C.  390.  Be- 
sides, both  the  reason  of  the  thing  and  a 
reasonable  construction  of  tliestatute  sup- 
port this  view.  The  notice  to  the  justice  is 
to  send  up  the  papers  and  transcript.  Tbu 
notice  to  the  appellee  is  to  have  his  wit- 
nesses, and  be  ready  for  trial,  as  the  cause 
stands  for  trial  at  the  first  term  of  the 
superior  court.  Code,  §§  565,  880.  Su- 
per.  Ct.  Rules,  24.  The  statute  (Code, 
§  876)  requires  service  of  notice  of  appeal 
within  10  days,  but  nowhere  provides  di- 
rectly on  whom  It  may  be  served,  except 
that  inferentlally  it  recognises  In  the 
next  section  (877)  that  it  should  be  on 
both  the  justice  and  the  appellant,  as 
it  provides  that  when  the  appeal  is  taken 
at  the  trial,  and  the  adverse  party  in 
i  present,  the  appellant  Is  not  required  to 
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give  written  notice,  "either  to  the  JuBtice 
or  to  the  adverse  party."  It  woald  be 
nnreasonable  to  fasten  upon  every  party 
who  galna  a  cause  in  a  magistrate'B  coort 
the  duty  of  InquirinK  or  watching  out  it 
an  aiipeal  may  not  be  Rent  np.  When  the 
appellant  does  not  crave  an  appeal  at  the 
trial  he  should  at  least  give  the  opposite 
party  notice,  and  must  do  so  within  10 
days.  A  party  In  court  is  fixed  with  no- 
tice o(  all  orders  and  decrees  taken  at  term, 
for  it  is  his  duty  to  be  there  in  person  or 
by  attorney,  (Clayton  v.  Jones,  88  N.  C. 
497;)  but  be  is  not  held  to  have  notice  of 
orders  out  of  term,  (Hemphill  v.  Moore, 
104  N.  C.  379,  10  S.  E.  Rep.  313 ;  Branch  v. 
Walker.  »2  N.  0.  87,  Code.  §  546;)  nor  ot 
orders  before  the  clerk,  ( Blue  v.  Blue,  79  N. 
C.  n9.)  The  same  rule,  applies  to  appeals 
from  the  superior  court,  as  to  which,  it  the 
appeal  is  taken  after  the  term  is  over,  notice 
must  be  served  on  the  appellee,  and  with- 
in 10  days.  Code,  S  ^^i  as  amended  by 
Acts  1889,  c.  161. 

There  having  been  no  service  of  notice  ot 
appeal,  as  required  by  statute,  upon  defend- 
ant within  10  days,  and  his  hunor  not  hav- 
ing exercised  hisdlscretionary  power  to  re- 
lieve the  appellant  of  the  consequences, 
and  to  permit  notice  to  he  given  at  the 
trial,  there  was  error  In  refusing  the  mo- 
tion to  dismiss.  The  power  to  relieve 
from  the  failure  to  give  due  and  proper 
notice  of  appeal  is  vested  in  the  wise  dis- 
cretion of  the  presiding  judge,  and  should 
only  he  exercised  when  there  are  facts  and 
circumstances  which  would  make  it  a 
hardship  on  the  appellant  not  to  permit 
It  to  be  done.  The  policy  uf  legislation 
and  ot  the  courts  is  to  "  require  litigants 
to  be  diligent  in  prosecuting  appeals  from 
Justices  of  the  peace,  and  to  prevent  par- 
ties from  using"  such  "as  a  means  of  caus- 
ing useless  delay. "  Avert,  J.,  in  Ballard 
V.  Gay,  108  N.  C.  644, 13  .S.  E.  Rep.  207.  Let 
this  be  certified,  that  the  appeal  from  the 
Justice  may  be  dismissed  in  the  superior 
court.    Error. 

(34  S.  C.  841) 

City  Counctl  of  Charleston  v.  Ashlet 
Phosphatb  Co.,  (two  cases.) 

(Supreme  Cawrt  ot  South  CaroUna.    Nov.  13, 
1891.) 

IdrSNSB  PBOM  CiTT  —  ACTION  TO  BNTOROB  PAT- 
HBXT— PLBADINO  OV  ORDINANOB— JUDICIAL  NO- 
TICB. 

1.  Act  S.  C.  1881  (17  St.  582)  authorizes  the 
city  council  of  Charleston  to  require  the  pav- 
ment  of  certBin  licenses  by  persons  engaged  In 
business  in  said  city,  and  to  pass  such  ordinances 
as  are  necessary  to  carry  the  act  into  effect. 
Held,  that  a  complaint  In  an  action  to  enforce 
the  payment  of  such  licenses,  alleging  that  the 
citT  council,  for  the  purpose  of  raising  arevenne, 
and  in  the  exercise  of  uie  taxing  power,  passed 
an  ordinance  entitled  "An  ordinance  to  regulate 
licenses  for  the  year  1889, "  whereby,  Inter  aUa, 
u  was  provided  that  certain  persons  should  ob- 
tain licenses,  and  should  pay  therefor  a  certain 
sum,  hut  not  alleging  that  the  said  ordinance 
contained  any  provision  autborizing  the  enforce- 
ment of  the  payment  of  such  licenses,  was  in- 
sttlBcient,  for  the  reason  that  the  courts  do  not 
take  judicial  notice  of  city  ordinances  tmless  di- 
rected by  charter  or  statnte  to  do  so,  and  such 
ordinances,  therefore,  should  be  set  out  in  the 
pleadings,  if  not  in  lUBC  verba,  at  least  in  sub- 
stance. 

2.  The  dty  council  of  Charleston,  having 
passed  an  ordinance  under  said  act  of  lii81  to  res- 


nlate  licenses,  providing  that,  if  any  persos 
therein  named  should  refuse  to  takeout  a  license, 
he  should  be  liable  to  a  penalty,  but  containing 
no  provision  to  the  effect  that  he  might)  also  be 
required  to  pay  the  license  by  an  action  for  that 
purpose,  is  confined  to  the  mode  therein  pre- 
scribed for  enforuing  payment  of  such  licensee, 
and  cannot  resort  to  any  other. 

Appeal  from  common  pleas  circuit  court 
ot  Charleston  county;  James  Alduich, 
Judge. 

This  comprises  two  actions,  brought  by 
the  city  council  of  Charleston  against  the 
Ashley  Phosphate  Company  to  recover  the 
amount  of  certain  license  taxes  for  the 
years  1889  and  1890.  The  complaint  in  the 
action  (or  the  license  tax  ot  18S9  la  as  fol- 
lows: "PlalntlHs  allege:  (1)  That  they 
are  a  corporation  duly  chartered  under 
and  by  the  laws  ot  the  state  uf  South  Car- 
olina, pursuant  to  an  act  of  the  general 
assembly  of  the  said  state  entitled  'An  act 
to  incorporate  Charleston,'  and  the  acts 
amendatory  thereof.  (2)  That  under  and 
by  virtneot  an  act  ot  the  general  assembly 
of  the  said  state  entitled  'An  act  to  au- 
thorise the  city  coancil  of  Charleston  to 
impose  a  license  tax  on  all  persons  engaged 
in  any  business,  trade,  or  professiun  in  the 
city  ot  Charleston,'  approved  the  17th  De- 
cember, 1881,  the  plaintiffs,  on  the  27th 
day  of  December,  1888,  tor  the  purpose  of 
raising  a  revenue,  and  in  exercise  of  the 
taxing  power,  passed  an  ordinance  en  titled 
'An  ordinance  to  regulate  licenses  tor  the 
year  1889,'  whereby,  inter  alia,  it  is  pro- 
vided that  phosphate  rock  mining  or 
manufacturing  companies  or  agencies,  en- 
gaged or  intending  to  engage  in  business 
In  said  city,  shall,  on  or  before  the  20th 
day  of  January,  A.  D.  1889,  obtain  each  a 
license  therefor,  and  shall  be  required  each 
to  pay  for  the  same  the  sum  of  five  hun- 
dred (f  500)  dollars.  (3)  That  at  the  time 
of  the  passage  ot  the  said  ordinance  the 
defendant  was,  and  now  Is,  a  corporation 
duly  created  by  and  under  the  laws  of 
said  state  for  the  purpose  of  digging  and 
mining  for  phosphate  rock,  marl,lime,  and 
minerals,  and  of  manufacturing  the  same, 
and  such  other  minerals  or  materials  as 
they  may  purchase  or  acquire,  into  chem- 
icals, acids,  and  fertilizers,  and  of  carrying 
on  trade  therein.  (4)  That  since  the  1st 
day  of  January,  1889,  the  defendant,  being 
a  phosphate  rock  man^ifactnring  com- 
pany, as  aforesaid,  has  carried  on,  and  is 
now  carrying  on,  the  business  ot  selling 
fertilizers  in  Charleston,  aforesaid,  having 
an  office  on  Brown's  wharf  in  said  city,  for 
a  license  to  do  which  there  was  due  and 
payable  to  plaintiffs  the  sum  of  five  hun- 
dred ($500)  dollars,  under  the  ordinance 
aforesaid ;  but  at  no  time  during  the  said 
year  has  the  said  company  had,  qor  has 
it  now,  a  license  to  conduct  the  said  busi- 
ness as  required  by  law.  (5)  That, no 
part  of  the  said  five  hundred  (fSOO)  dol- 
lars due  and  payable  by  the  defendant  to 
the  plaintiffs  as  aforesaid  has  been  paid. 
Wherefore  plaintifts  demand  Judgment 
against  the  defendant  for  the  sum  of  five 
hundred  dollars,  and  the  costs  and  dis- 
bursements of  this  action."  The  com- 
plaint in  the  action  tor  the  license  tax  ol 
1890  is  the  same  as  the  above,  except  that 
the  ordinance  for  that  year  is   annexMl 
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thereto.  A  iJemnrrer  was  interposed  to 
each  complaint,  and  orerrnled.  Defendants 
appeal.    Keversed. 

JohaF.  FIckea  and  Mitchell  &  Smitb.ior 
appellant.  Charles  Jaglesb.y,  Corp.  CoDn> 
sel,  for  respondent. 

MoIter,  J.  These  two  cases,  though 
not  involTing  all  of  the  same  questions, 
turning,  as  they  do,  in  our  judgment,  up- 
on tlie  same  question,  may  be  considered 
together.  Both  were  brought  to  recover 
the  amount  of  certain  license  taxes,  which 
plaintiff  claimed  defendant  was  liable  for 
under  an  ordinance  passerl  by  the  cit.r  coun- 
cil ofCharleston,  which  will  bemorepartic- 
ularly  referred  to  hereinafter.  In  each  of 
the  cases  a  demurrer  was  interposed  upon 
the  ground  that  the  complaint  did  not 
state  facts  sufficient  to  constitute  a  cause 
of  action,  and  in  each  case  the  demurrer 
was  overruled,  and  the  defendant  appeals, 
raising  the  question  common  to  both  of 
the  cases,  though  there  are  other  questions 
raised  in  the  last  case  which,  under  the 
view  we  talie  of  the  demurrer,  cannot 
properly  arise,  and  will  not  therefore  be 
considered.  We  do  not  deem  it  necessary 
to  set  out  in  detail  the  several  allegations 
contained  in  the  complaints,  though  cop- 
ies thereof  should  be  inserted  In  the  riport 
of  the  case,  for  it  is  sufficient  to  say  that 
in  both  of  the  cases  the  actions  were 
brought  to  recover  ine  sums  which  the 
ordinance,  incorporated  In  the  complaint 
in  the  second  case,  or,  rather,  made  a  part 
thereof  as  an  exhibit,  required  persons  or 
corporations  engaging  in  the  business  in 
which  It  is  claimed  defendant  was  en- 
gaged to  pay  for  a  license  to  carry  on  such 
business  within  the  city  of  Charleston.  It 
Is  true  that  the  ordinance  imposing  the 
license  tax  sued  for  in  the  first  action  is  not 
set  out  in  the  "case,"  but  the  allegation 
of  the  complaint  in  that  action  shows 
that  by  such  ordinance  persons  engaging 
in  the  basinesB  in  which  it  is  alleged  de- 
fendant was  engaged  were  required  to 
talte  out  a  license,  and  pay  therefor  the 
sum  of  $500;  and  the  further  allegation  is 
made  that  defendant  has  neither  taken 
out  9ucl]  license  nor  paid  the  sum  required 
for  that  purpose.  But  there  is  no  allega- 
tion that  plaintiff  has  l>een  authorized, 
either  by  statute  or  ordinance,  to  enforce 
the  payment  of  «ucb  sum  by  suit,  and  no 
snch  statute  has  been  brought  to  our  at- 
tention; nor  is  there  any  allegation  in 
the  complaint  that  no  other  mode  has 
been  provided,  either  by  statute  or  ordi- 
nance, to  enforce  snch  payment.  In  the 
second  case,  however,  brought  to  recover 
the  amount  of  the  license  tax  for  the  year 
1890,  the  ordinance  Imposing  that  tax, 
which  is  made  a  part  of  the  complaint, 
does  show  that  another  remedy  has  been 
provided,  for  the  third  section  contains 
this  provision:  "If  any  person  or  per- 
sons shall  exercise  or  carry  on  any  trade, 
business,  or  profession,  fur  the  exercising, 
carrying  on,  or  doing  of  which  a  license 
is  required  by  this  ordinance,  without 
talcing  out  such  license  as  In  that  behalf 
required,  he.  she,  or  they  shall  for  each 
and  every  offense  be  sut>ject  to  a  penalty 
not  exceeding  f  100,  as  may  be  adjudged 
by  the  recorder  or  court  trying  the  case; 


and  the  same  shall  be  entered  up  asajudg- 
ment  of  the  court,  and  execution  shall  is- 
sue against  the  property  of  the  defend- 
ants as  tor  the  collection  of  other  taxes 
and  penalties."  This  provision  would 
seem  to  afford  a  most  efficient  remedy,  for 
it  a  person  should  fail  to  takeout  a  llcen^ 
as  required,  and  continue  business  for 
any  length  of  time,  being  liable  to  the 
penalty  "for  each  and  every  offense,'*' 
these  penalties,  under  the  decision  in 
Jaeer's  Case,  29  S.  C.  446,  7  S.  E.  Rep.  C05. 
might  be  swelled  to  a  very  large  sum, — 
much  larger  than  the  sum  reqoired  to  be 
paid  for  the  license.  Whether  the  ordi- 
nance imposing  the  license  tax  for  the  year  - 
1889— for  the  non-payment  of  which  the 
first  action  was  brought— contains  a^  sim- 
ilar provision  we  are  not  Informed';  but 
from  the  fact  that  these  two  cases  were 
submitted  together,  and  our  attentioa 
was  not  drawn  to  any  difference  be- 
tween them  in  this  respect.  It  would  he 
reasonable  to  suppose  that  the  two  ordi- 
nances were  substantially  the  same  in  thiit 
respect ;  but  as  we  are,  perhaps,  not  at 
liberty  to  assume  this  to  be  so,  we  have 
called  attention  above  to  the  fact  that 
there  Is  no  allegation  in  the  complaint  In 
the  first  case  that  no  mode  of  enforcing- 
the  payment  of  the  tax  has  been  pre- 
scribed by  any  ordinance. 

Confining  our  attention  tor  the  present 
to  the  first  case,  it  seems  to  us  that  the 
practical  question  presented  is  whether  a 
barestatement-that  a  license  tax  has  been 
imposed,  that  such  license  tax  has  not 
been  paid,  and  that  no  license  has  been 
taken  oat,  is  sufficient  to  constitute  a 
cause  of  action  tor  the  recovery  of  the 
anioimt  required  to  be  paid  for  such  li- 
cense. By  the  act  of  1881  (17  St.  582)  the 
city  council  ofCharleston  have  been  an- 
thorUed  "  to  require  the  payment  ot  such 
sum  or  sums  ot  money,  not  exceeding  five 
hundred  dollars,  tor  license  or  licenses,  as 
in  their  judgment  be  just  and  wise,  by 
any  person  or  persons  engaged  or  Intend- 
ing to  engage  in  any  calling,  business,  or 
profession,  in  whole  or  in  part,  within  the 
limits  ot  the  city  ot  Charleston,  except 
those  engaged  in  the  calling  or  profession 
ot  teachers  and  ministers  of  the  gospel. " 
And  by  the  second  section  of  that  act  the 
said  city  council  are  expressly  authorized 
"to  pass  such  ordinances  as  are  necessa- 
ry to  carry  the  intent  and  purposes  ot 
this  act  into  full  effect."  It  is  very  manifest 
from  the  whole  frame  ot  the  act  that  its- 
main  intent  and  purpose  was  to  enable 
the  city  council,  in  addition  to  its  ather 
means  ot  raising  a  revenue  tor  the  use  ot 
the  corporation,  to  Impose  a  license  tax;, 
and  certainly,  to  carry  such  purpose  into- 
full  effect,  it  was  necessary  to  provide  the 
means  for  enforcing  the  payment  ot  such 
tax.  Accordingly,  by  the  second  section, 
the  city  council  were  invested  with  power 
to  pass  such  ordinances  as  niig^it  be  nec- 
essary to  enforce  the  payment  of  such 
tax.  But  there  is  no  allegation  in  thl» 
complaint  that  any  such  ordinance  has 
ever  been  passed.  It  is  true  thatthe  com- 
plaint does  contain  an  allegation  that 
"the  plaintiffs,  on  the  27th  day  ot  Decem- 
ber, 1888,  for  the  purpose  of  raising  a  rev- 
enue, and  in  exercise  ot  the  taxing  power^ 
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passed  an  ordinance  entitled 'An  ordi- 
nance to  regulate  licenses  lor  tbe  year 
1889,'  whereby,  inter  alia,  It  is  provided 
that  phosphate  rock  miulug  or  roanatact- 
nrinK  companies  or  aKencleM  engaged  ur 
intendinK  tu  engage  in  business  in  said 
city  shall,  on  or  before  tbe  2Utb  day  of 
January,  A.  D.  1K89,  obtain  each  a  license 
therefor,  and  shall  be  re<iuired  each  to  pay 
tor  the  same  the  sum  of  five  hundred 
(fSOO)  dollars."  But  there  is  no  allega- 
tion that  such  ordinance,  thus  referred  to 
by  date  and  title,  contained  any  provision 
authorising  the  enforcement  of  tbe  pay- 
ment of  such  license  fee  by  suit  or  other- 
'wlse,  (as  tbe  act  above  referred  to  au- 
thorized ;)  nor  is  there  any  allegation  that 
Hocb  ordinance  contained  no  provision  at 
all  for  tbe  enforcement  of  such  payment. 
Tbe  reference  to  this  ordinance  by  date 
and  title  is  not  sufilcient,  for,  as  is  said  In 
1  Dill.  Mun.  Corp.  (4th  Ed  )  §346:  "The 
courts,  unless  it  be  the  courts  of  the  mu- 
nicipality, do  not  Judicially  notice  the  or- 
dinances of  a  municipal  corporation,  un- 
less directed  by  charter  or  statute  to  do 
BO.  Therefore  such  ordinances,  when 
sought  to  be  enforced  by  action,  or  when 
set  up  by  the  defendant  as  a  protection, 
should  be  set  out  in  the  pleading.  It  is 
not  NutBuient  that  they  be  referred  to  gen- 
erally by  the  title  or  section,"  though 
probably  they  need  not  be  set  out  ia  bsee 
verba;  a  statement  of  tbe  substance  with 
reference  to  the  date,  title,  and  section  be- 
ing sufficient.  See,  also.  Information  v. 
Oliver.  21  S.  C.  S23.  Here,  however,  there 
is  uo  allegation  that  thoordinance,  in  sub- 
stance, provides  for  tbe  enforcement  of 
tbe  payment  of  tbe  license  fee  by  action. 
It  seems  to  us,  thei-efore,  that  tbe  allega- 
tions in  this  complaint  are  not  sufficient 
to  constitute  the  cause  of  action  sought 
to  be  enforced  therein ;  but  that  a  further 
allegation  was  necessary' for  that  purpose, 
either  to  the  effect  that  provision  had 
been  made  In  the  ordinance,  as  authorized 
by  the  act  of  1881,  supra,  for  the  enforce- 
ment of  the  payment  of  such  license  tax 
by  action,  or  that  no  provision  whatever 
had  '.been  made  for  that  purpose,  which 
would  have  raised  the  question  whether, 
in  the  absence  of  any  provision  at  all, 
tbe  court  of  common  pleas,  by  virtue  of 
its  general  JurlHdiction,  could  -enforce  a 
right  conferred  by  an  ordinance  of  a  mo- 
nielpal  corporation  by  an  ordinary  action, 
where  uo  other  mode  of  doing  so  has  been 
provided  by  the  ordinance.  Of  course, 
these  views  are  based  upon  the  assump- 
tion that  neither  in  the  charter  of  tbe  city 
nor  in  any  other  statute  is  there  any  pro- 
vision authorizing  the  enforcement  of  the 
payment  of  taxes  imposed  by  the  city 
council  by  an  ordinary  action,  for  no 
such  provision  has  been  brought  to  our 
attention,  and  we  are  not  aware  of  any. 
It  is  true  that  the  counsel  for  respondent. 
In  his  argument  in  the-  second  case,  has 
cited  us  to  certain  sections  in  tbe  Revised 
Ordinances  of  the  City  of  Charleston,  rat- 
ified 20th  of  St-ptemher,  1882,  containing 
such  provisions;  but,  as  we  have  seen. the 
court  cannot  take  Judicial  notice  of  these 
ordinances,  and  they  have  not  been  set 
forth  in  the  complaint,  either  iu  beec  verba 
or   in  substance.     Tbe  act  of  March  1, 


1870,  (14  St.  400,)  also  referred  toby  coon- 
ael  in  this  connection,  cannot  nttect  the 
question  for  two  reasons:  (1)  Because 
so  much  of  that  act  as  relates  to  ll<^ense 
taxes  has  been  declared  unconstitutional 
in  the  case  of  City  Council  of  Charles- 
ton V.  Oliver,  16  S.  C.  47,  and  thprefore  so 
much  of  the  provisions  of  that  act  as  re- 
lates to  licenses  must  be  regarded  as  If  no 
such  act  had  ever  been  passed.  (2)  Be- 
cause even  that  act  does  not  purport  to 
give.tho  city  council  authority  to  enforce 
the  payment  of  taxes  by  action,  but,  In 
tbe  section  specially  referned  to,  simply 
declares  that  the  collection  of  taxes  "shall 
be  made  by  snch  officer  or  officers,  and  at 
snch  time  or  times,  as  the  city  council 
may  direct:"  and  the  last  section  of  that 
act  contains  the  same  provision  quoted 
above  from  the  sedond'nection  of  the  act 
of  1881.  So  that,  while  it  is  true  that  the 
legislature  have,  by  statute,  conferred  up- 
on the  city  council  thp  power  to  provide 
the  manner  In  which  the  payment  of  taxes 
may  be  enforced,  tlie  pleadings  in  this 
case  do  not  show  that  such  power  has 
ever  been  exercised.  Ordinarily,  tbe  pay- 
ment of  taxes,  whether  imposed  by  state 
or  municipal  authority.  Is  not  enforced  by 
action,  but  some  more  summary  and 
speedy  remedy  is  usually  resorted  to.  As 
is  said  In  Cooley.  Tax'n,  13,  quoted  with 
approval  In  Oliver's  Case,  supra :  "Taxea 
are  not  debts  In  the  ordinary  sense  of  that 
term,  and  their  collection  will  In  general 
depend  on  the  remedies  which  are  given  by 
statute  for  their  enforcement."  It  seems 
to  us,  therefore,  that  when  a  municipal 
corporation  resorts  to  the  unusual  reme- 
dy of  an  action,  it  must  allege  and  prove 
its  authority  for  so  doing. 

We  come  next  to  the  consideration  of 
the  second  of  the  cases  above  stated,  in 
which  the  ordinance  imposing  the  license 
tax  sued  for  is  made  a  part  of  tbe  com- 
plaint. Here  we  find  that  the  third  sec- 
tion of  the  ordinance  above  set  out  doet 
provide  another  remedy,  and  what  seems 
to  be.  under  tbe  views  announced  in 
Jager's  Case,  supra,  a  most  stringent  one. 
It  is  there  expressly  provided  that.  If  a 
person  required  to  take  out  a  license  shall 
fail  or  refuse  so  to  do,  he  is  liable  to  a 
penalty;  but  there  is  no  provision  that  he 
may  also  be  required  to  pay  tbe  license  fee 
by  an  action  for  that  purpose.  Practic- 
ally he  is  offered  the  option  either  to  take 
out  tbe  license  by  paying  tbe  amount  spec- 
ified or  be  subject  to  tbe  penalty  pre- 
scribed by  the  third  section  of  the  ordi- 
nance. There  is  no  warrant  in  the  ordi- 
nance for  requiring  both,  tor  there  is  not 
only  no  provision  in  the  ordinance  that 
the  payment  of  the  license  fee  may  be  en- 
forced by  an  action  for  thesame,  but  there 
is  an  express  provision  that,  if  he  fails  to 
obtain  the  prescribed  license,  be  is  liable 
to  a  heavy  penalty.  In  this  respect  the 
ordinance  now  under  consideration  differs 
widely  from  that  which  came  under  re- 
view in  Oliver's  Case,  supra,  for  in  that 
there  was  an  express  provision  that,  it 
any  person  shall  pursueany  of  theoccupa- 
tions  requiring  a  license  without  talcing 
nut  one,  he  "shall,  besides  being  liable  to 
the  payment  for  the  license,  be  subject  to 
a   penalty    of   twenty   pur  cent,   ot   the 
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smoaot  of  sach  license,  to  be  sued  (or  and 
collected  in  the  city  court,  or  any  other 
con rt  of  competent  Jarisdlction,  or  to  im- 
prisonment not  exceeding  thirty  days,  as 
may  be  adjudged  by  the  recorder. "  Bat 
in  the  present  ordinance  the  only  provis- 
ion made  is  that  the  failure  to  take  out  a 
license  when  required  subjects  one  to  the 
penalties  prescribed  by  the  third  section  of 
the  ordinance.  It  seems  to  us,  therefore, 
that  the  city  council  of  Charleston,  bar- 
ing bi>«n  invested  with  authority  to  re- 
quire the  payment  of  such  sum  as  thoy 
may  deem  Just  for  a  license,  and  having 
been  specially  authorized  by  the  same  act 
(1881,  supra)  "to  pass  such  ordinances  as 
are  necessary  to  carry  the  intent  and  pur- 
pose of  this  act  (which,  as  vre  have  seen, 
was  to  raise  revenue  by  requiring  the  pay- 
ment of  license  fees)  into  full  effect,"  and 
the  city  council  having  passed  no  ordi- 
nance, so  far  as  appears  in  this  case,  to 
carry  such  Intent  and  purpose  into  full 
effect,  except  the  ordinance  providing  that 
a  failure  to  pay  the  amount  required  for 
a  license  will  subject  one  to  the  penalties 
prescribed,  they  are  confined  to  the  mode 
which  they  have  prescribed  for  enforcing 
the  payment  of  license  fees,  and  cannot 
resort  to  any  other.  We  are  therefore  of 
opinion  that  the  demnrrers  in  both  of 
these  cases  should  bare  been  sustained, 
upon  the  ground  that  the  complainants 
in  both  of  the  cases  (ail  to  state  factssuftl- 
cient  to  constitute  a  canse  of  action. 
The  judgment  of  this  court  is  that  the 
judgment  of  the  circuit  court  In  each  o( 
the  cases  stated  above  be  reversed. 

McGowAN,  J.,  concurs. 


(34  8.  C.  5S9) 

C.  AOLTMAN  &  Co.  ▼.  DtSET.I 

(Supreme  Court  cf  Sottth  Carolina.    Nov.  la, 
1891.) 

Fbauddlbni  Convbtaiioes— Bona  Fidb  Pdb- 
CBAJEKS — Evidence. 
1.  In  1884,  P.,  while  indebted  to  plaintiffs, 
executed  a  mortgage  on  his  house  mid  lot  to  one 
C.  to  secure  a  debt  due  the  latter.  The  mortgage 
was  afterwards  paid,  but  was  never  canceled  of 
record.  On  December  7,  1886,  P.  conveyed  the 
property  to  C.  by  a  deed  reciting  a  consideration 
of  $5,000.  In  1887,  U.,  the  brother  of  defendant, 
learning  that  she  wished  to  buy  the  propei-ty, 
and  being  requested  to  see  P.,  wrote  him,  asking 
the  price.  P.  replied  that  the  property  belonged 
to  U. ,  whereupon  U.  agreed  with  the  latter  to 
purchase  tor  18,850.  Defendant's  husband  after 
wards,  on  October  26, 1887,  went  to  see  about  the 
purchase,  and  met  P.  instead  of  C,  who  produced 
papers  showing  the  chain  of  title,  among  wbiuh 
were  the  deed  from  him  to  C,  and  a  deed  uf  that 
date  without  warranty  from  u.  to  P.  's  wife,  re- 
citing a  consideration  of  $5,000,  together  with  a 
deed  of  the  same  date  from  her  to  defendant,  re- 
citing a  consideration  of  $3,250.  The  deeds  were 
delivered  to  defendant's  husband,  and  an  her 
agent  he  paid  the  consideration.  Previously 
plaintiffs  bad  recovered  lodgment  on  their  olaim 
against  P.  In  an  action  by  plaintiffs  to  set  aside 
the  deeds,  II.  testified  that  he  had  actual  notice 
of  the  mortgage.  He  also  knew  that  after  the 
deed  from  P.  to  C.  the  former  remained  in  pos- 
session, and  there  was  evidence  tending  to  snow 
that  he  regarded  him  as  the  owner  of  the  prop- 
erty. He  also  knew,  when  negotiating  for  the 
property,  that  P.  was  financially  embarrassed, 
and  of  the  pendency  of  the  salt  In  wttich  plaintiffs 
obtained  the  judgment  against  him.  The  deed 
from  P.  was  in  fraud  of  his  creditors.    Held, 
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that  the  court  was  warranted  In  finding  that  de- 
fendant was  not  a  bona  ftde  purchaser,  <hi  th« 
ground  that  her  brother  and  husband,  as  har 
agents,  had  satUcient  notloe  to  put  tnem  on  in- 
quiry. 

i.  The  qnestion  whether  defendant  hdd  such 
notice  was  not  affected  by  the  fact  that  after  tiia 
purohase  she  submitted  the  papers  to  an  attorney 
for  an  examination  of  the  title,  and  that  he  pro- 
nounced it  good,  since  it  was  too  late  then  to 
make  inquiry. 

8.  Whether  defendant's  agents,  in  such  case, 
bad  sulfloient  notice  to  put  them  on  inquiry,  waa 
a  question  of  faot,  and  not  of  law. 

Appeal  from  common  pleas  circuit  coart 
of  Abbeville  county;  James  F.  Islab, 
Judge. 

Action  by  C.  Aultman  ft  Co.  against 
Mat  tie  Utsey  to  set  aside  a  mortgage  as 
having  been  satisfied, and  a  deed  asiraud- 
ulent  against  the  grantor's  creditors. 
Judgment  (or  plalDti{{B.  Defendant  ap- 
peals.   Afflrmed. 

The  decree  of  tbe  lower  court  was  as  fol- 
lows: 

"The  case  was  beard  before  me  upon  tb« 
pleadings  and  testimony  talsen  by  the 
master  under  an  order  o(  reference  for  that 
purpose.  Full  argument  was  made  by  the 
counsel  on  either  side.  In  reference  to  the 
pleadings,  I  will  say  in  the  outset  that, 
while  the  plea  o(  purchaser  (or  valuable 
consideration  is  not  made  specially  and  in 
the  usual  (orm,  the  issues  raised  are  tbe 
same,  and  the  answer  is  In  effect  a  plea  of 
purchaser  for  valuable  consideration  with- 
out notice,  and  in  the  consideration  o(  the 
case  I  shall  treat  it  as  such.  The  evidence 
tends  to  sustain  most  o(  tbe  material 
allegations  o(  the  complaint.  There  is  no 
dispute  that  tbe  defendant  paid  three 
thousand  two  hundred  and  fifty  dollars 
for  the  house  and  lot;  neither  is  there  any 
dispute  as  to  the  fact  that  the  deed  from 
F.  M.  Pope  to  G.  W.  Connor,  as  also  the 
deed  from  Q.  W.  Connor  to  Mrs.  Elizabeth 
M.  Pope,  the  wife  of  F.  M.  Pope,  was  vol- 
untary,  and  made  without  consideration; 
and  the  following  facts,  namely:  That 
the  deed  from  F.  M.  Pope  to  Q.  W.  Connor 
was  made  at  a  time  when  F.  M.  Pope  was 
largely  Indebted  to  tbe  plaintiffs  and  oth- 
ers, and  with  Intent  to  delay,  hinder,  and 
defraud  tha  creditors  of  F.  M.  Pope,  and 
that  tbere  was  no  change  in  the  possession 
of  said  property  after  said  conveyance; 
and  that  the  judgment  of  the  plaintiffs  is 
still  nnpaid  and  unsatisfied,— are  fully  sus- 
tained by  tbe  testimony.  The  following 
(acts,  however,  are  seriously  contested, 
and  must  tbere(ore  be  considered  and  de- 
termined upon  tbe  testimony  submitted, 
and  the  law  applicable  thereto,  namely : 
Was  the  price  paid  by  the  defendant  at  tbe 
time  of  said  purchase,  for  the  premises,  in- 
adequate ;  and  did  tbe  defendant  at  the 
time  of  said  purchase  have  actual  or  con- 
structive notice  of  the  fraud  in  tbe  convey- 
ance by  F.  M.  Pope  to  G.  W.  Oinuor  in  the 
first  instance,  and  o(  the  subsequent  (rand 
in  the  conveyance  by  G.  W.  Connor  to 
Elizabeth  M.  Pope,  the  Immediate  grantor 
of  the  defendant?  I  am  satisfied  from  the 
evidence  that  the  defendant  had  no  actual 
notice  of  the  fraud  in  either  case.  I  am 
equally  satisfied  that  the  purchase  price 
paid  by  the  defendant  for  said  property 
was  not,  under  tbe  circumstances,  inaila- 
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quate.  So  the  issne  la  narrowed  down  to 
the  single  question,  whether  or  not  the  de< 
fendant  bad  constractive  notice  ot  the 
frand  in  the  traoBfera  ot  F.  M.  Pope  to  Q. 
W.  Connor  and  of  Q.  W.  Connor  to  Eliza- 
beth M.  Pope.  The  answer  to  this  ques- 
tion depends  alone  npun  the  tact  whether 
the  circomstances  attending  said  transfers 
were  sufficient  to  put  tbe  defendant  or  her 
agents  upon  the  Inqairy.  The  rule  of  law 
astocuustructlve  notice  is  clearly  and  suc- 
cinctly stated  by  our  supreme  court  in 
the  case  of  Black  v.  Cbilds,  14  S.  C.  321. 
Tbe  court  say:  *  K  there  a  re  circumstances 
sutBclent  to  put  a  party  upon  tbe  inqniry, 
be  is  held  to  have  notice  ot  everything 
which  that  Inquiry,  properly  conducted, 
would  certainly  disclose;  but  constructive 
notice  goes  no  further.  It  stands  upon 
the  principle  that  the  party  is  bound  to 
tbe  exercise  ot  due  diligence,  and  is  as- 
sumed to  bnve  tbe  kuotvledge  tn  which 
that  diligence  would  lead  him;  but  he  is 
not  beld  to  have  notice  of  matter  which 
lies  beyond  tbe  range  of  that  inquiry,  and 
which  that  diligence  might  not  disclose. 
"There  must  appear  to  be,  in  tbe  nature 
of  tbe  case,  sncb  a  connection  between  the 
facts  disclosed  and  the  further  facts  to  bs 
discovered  that  tbe  former  could  justly  be 
viewed  as  fumisbinga  clue  to  tbe  latter.'" 
"Now,  what  are  tbe  tacts  here?  Tbe 
defendant  was  desirous  of  purcbasing  a 
bouse  and  lot  in  the  town  of  Ninety-Six, 
where  she  formerly  lived.  8he  was  re8i<l- 
iDg  at  St.  George's,  in  tbe  county  of  Colle* 
ton,  in  this  state,  with  her  husband,  W.  B. 
Utsey.  One  L.  M.  Moore,  a  resident  oi 
Ninety-Six,  wrote  to  her  husband  that  the 
Pope  bouse  and  lot  werefor  sale,  and  could 
be  bought  for  tbirty-five  hundred  dollars, 
(93,500.)  W.  B.  Ctsey,  as  the  agent  of  his 
'Wife,  the  defendant  herein,  wrote  to  Moore 
that  defendant  would  pay  three  thousand 
(93,000)  dollars  for  tbe  property,  and  if  it 
could  be  bought  for  that  price  to  close  the 
trade.  Moore  wrote  to  F.  M.  Pope  at 
Greenville,  where  be  had  recently  moved 
with  his  family,  stating  that  Col.  Utsey 
wanted  to  buy  the  propert.v  and  wanted 
to  know  tbe  least  cash  price,  and  to  an- 
Rwer  by  return  mall.  F.  M.  Pope  replied 
to  Moore  by  return  mail,  saying  he  had 
referred  his  letter  to  O.  W.  Connor;  that 
tbe  property  was  Connor's;  and  that  he 
would  have  to  negotiate  with  him.  Moore 
wrote  at  once  to  Connor,  stating  that 
Pope  said  tbe  property  was  his,  and  ask- 
ing tbe  least  price  that  would  buy  it,  and 
that,  if  for  sale,  to  come  down  at  once. 
Connor  came  to  Ninety-Six  on  tbe  next 
train.  Moore  met  him.  Connor  offered 
tbe  property  for  93,500.  Moore  told  him 
that  Dtsey's  flgures  were  93,000.  Connor 
then  proposed  to  split  the  difference,  and 
take  93.250.  Moore  told  him  he  was  not 
autboriced  to  give  it.  but  would  notify  tbe 
party  at  once,  and,  if  accepted,  would 
wire  him.  Moore  communicated  with  Ut- 
sey. Utsey  wrote  Moore  that  he  would 
take  the  property  at  93.250,  and  to  notify 
Connor.  Moore  notified  Connor  by  tele- 
Krapb.  On .  October  26. 1887,  Moore  tele- 
Kraphed  Utsey  that  Connor  had  accepted 
his  offer,  and  would  be  at  Ninety-Six  on 
Thursday  with  the  papers.  Up  tn  this 
point  there  was  nothing  to  excite  suapi- 
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cion  or  suggest  any  fraud  between  any  ot 
tbe  parties  to  the  transaction.  Every- 
thing appeared  to  be  open,  fair,  and  bona 
£de;  and,  had  tbe  contract  of  purchase,  as 
concluded  between  Connor  and  Utsey,  been 
carried  out  In  tbe  regular  way  between 
Connor  and  Utsey,  there  would  have  been 
nothing  in  the  circumstances  to  furnish 
knowledge  of  the  fraud,  or  even  a  clue 
thereto,— nothing  sufficient  to  put  the  de- 
fendant or  her  agents  upon  tbe  inquiry. 
But  let  us  examine  the  circumstances  sur- 
rounding the  execution  of  the  contract 
made  between  Connor  and  the  defendant. 
On  the  27th  day  ot  October.  1887,  W.  B.  Ut- 
sey, as  the  agent  of  his  wife,  the  defend- 
ant, goes  to  Ninety-Six  to  meet  Connor, 
who  was  to  be  there  with  the  papers  con- 
veying said  property  to  the  defendant  in 
pursuance  of  tbe  previous  contract  entered 
into,  as  aforesaid,  between  them.  In  tbe 
place  of  Connor,  Pope  appears.  Instead 
of  a  tender  of  Connor's  deed,  the  deed  of 
Connor  to  Elizabeth  M.  Pope,  wife  of  F. 
M.  Pope,  without  warranty  of  any  descrip- 
tion, and  the  deed  of  Elizabeth  M.  Pope  to 
tbe  defendant,  were  tendered.  Pope  con^ 
sammates  Connor's  agreement  to  convey, 
in  bis  absence,  and  receives  tbe  purchase 
money,  exhibiting  no  other  authority 
from  Connor  save  the  deed  to  his  (Pope's) 
wUr,  without  warranty.  No  reason  or 
explanation  was  given  or  made  for  the 
conduct  of  Connor  in  conveying  through 
Elizabeth  U.  Pope,  and  not  directly. 
These  deeds  disclosed  the  fact  Elizabeth 
M.  Pope  was  disposing  of  property  to 
the  defendant  at  a  price  fixed  by  Connor, 
and  which  was  91,750  less  than  tbe  price 
purported  to  have  been  paid  by  Elisabetb 
M.  Pope  for  the  identical  property  on  tbe 
morning  of  the  same  day.  Besides  these 
tacts,  tbe  mortgage  upon  said  property 
executed  by  F.  M.  Pope  to  G.  W.  Connor 
for  ten  thousand  dollars,  and  which  had 
been  duly  recorded  in  the  register's  office 
for  said  county,  was  then  open  aud  unsut- 
isfled.  Of  this  mortgage  the  defendant  and 
her  agent  bad  constructive  notice  at  least. 
These  facts,  I  am  constrained  to  say,  were, 
in  my  opinion, sufficient  to  put  the  defend- 
ant and  her  agents  upon  tbe  inquiry.  She 
and  thf^.v  were  bound  tn  the  exercise  of  due 
dillgeoco,  and.  with  the  facts  and  circum- 
stances here  disclosed,  they  certainly  failed 
to  exercise  it.  These  facts  and  circum- 
stances were  more  than  enough  to  arouse 
suspicion.  They  demanded  investigation 
and  explanation,  before  complying  with 
the  agreement  to  purchase  and  paying 
over  tbe  purchase  price.  Had  due  dili- 
gence been  exercised  on  this  occasion,  it 
would  have  led  to  the  discovery  of  the 
fraud  in  the  previous  transaction  between 
F.  M.  Pope  and  G.  W.  Connor.  Connor 
testifies  that  Pope  wanted  him  to  make 
the  transfer  direct  to  Utsey,  but  that  he 
declined;  that  he  could  not  guaranty  the- 
title,  and  would  not  do  It;  that  if  it  had 
been  his  father  he  would  not  have  done  it 
to  protect  him.  Now,  if  inquiry  bad  been 
made  of  Connor  for  an  explanation  ot  tbe 
peculiar  and  extraordinary  circumstancea 
attending  tbe  transfer  of  said  property,  it 
must  have  led  up  to  the  fact  that  tbe  con- 
veyance ot  F.  M.  Pope  to  G.  W.  Connor 
was  purely  voluntary,  and  made  in  fraud 
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of  the  existing  creditors  of  F.  M.  Pope, 
and  to  the  fartber  tact  that  the  roortgage 
of  F.  M.  Pope  to  G.  W.  Connor  had  been 
fnlly  paid  and  satisfied  by  the  conveyance 
of  other  property,  and  not  by  the  bouse 
and  lot  in  question.  A  diligent  Inquiry 
would,  I  am  persuaded,  have  led  tn  a  dis- 
covery of  the  fraud ;  and  have  disclosed  the 
secret  which  had  theretofore  been  kept 
by  G.  W.  Connor.  The  defendant  must 
therefore  be  presumed  to  hove  had  knowl- 
edge of  all  the  facts  which  a  diligent  in- 
quiry would  have  discloBed.  In  the  very 
nature  of  the  case,  there  was.  In  my  opin- 
ion, such  a  connection  between  the  tacts 
disclosed'  and  the  further  facts  to  be  dis- 
covered that  the  former  could  justly  be 
viewed  as  furnidhiug  a  clue  to  the  latter. 
I  am  therefore  uf  opinion  that  the  defend- 
ant is  not  a  boaa,  tide  purchaser  for  value 
without  notice  of  the  fraud  arfectlDg  the 
title  to  the  property  described  In  the  com- 
plaint herein.  The  question  whether  the 
defendant  exercised  due  diligence  cannot, 
in  my  opinion,  be  affected  by  the  [act  that 
counsel  was  employed  to  investigate  the 
title  after  the  agreement  to  convey  had 
been  executed  by  the  delivery  of  the  deeds, 
and  the  payment  of  the  purchase  price  of 
the  property.  There  is  no  testimony  tend- 
ing to  show  that  the  counsel  was  in  pos- 
session  ot  the  facts  and  circumstances  at- 
tendli'g  the  making  ot  the  contract  to 
purchase,  and  Its  execution;  all  counsel 
bad  was  the  chain  of  title,  which  appeared 
regular.  It  Is  a  hard  case,  but  the  injury 
to  the  defendant.  If  any,  arises,  not  from 
the  application  ot  the  legal  principles  in- 
volved in  this  Investigation,  but  from  a 
want  of  due  diligence  on  the  part  of  those 
who  acted  in  her  behalf,  and  by  whose 
acts  she  is  bound.    •    •    •" 

Beaet  ■§  Cason,  for  appellant.    Graydon 
4k  Qraydon,  tor  respondents. 

MoIVER,  J.  On  the  1st  day  of  February, 
1884,  one  F.M.Pope,  being  indebted  at  the 
time  to  plaintiffs  and  others  to  a  large 
amount,  executed  a  mortgage  on  a  bouse 
and  lot  in  the  town  ot  Minety-Six  to  one 
G.  W.  Connor,  to  secure  the  sum  ot  f  10,- 
600,  which  Connor  in  his  testimony  says 
was  intended  to  securefnture  advances  as 
well  as  the  amount  then  really  due.  The 
amount  really  due  on  this  mortgage, 
(96,045,)  Connor  says,  was  paid  to  him 
some  time  In  the  winter  of  18S4,  though  the 
mortgage  wan  not  canceled,  and  still  re- 
mains of  record,  open  and  apparently  un- 
satisfied. This  payment  was  made  by  the 
sale  to  Connor  of  property  other  than 
that  embraced  in  the  mortgage.  On  the 
7th  ot  r>ecember,  1S86,  the  house  and  lot 
above  mentioned,  which  is  the  subject  ot 
this  controversy,  was  conveyed  by  Pope  to 
Connor  by  a  deed.  In  which  the  considera- 
tion recited  was  the  sura  of  15,000,  which 
-deed  seems  to  have  been  duly  recorded, 
though  the  dateofsuch  record  is  not  given. 
Some  time  In  1887,  probably  towards  the 
latter  part  of  that  year,  L.  M.  Moore,  the 
brother-in-law  of  W.  B.  Utsey,  who  then 
resided  in  Ninety-Six,  learning  that  Mrs. 
Utsey,  the  defendant  berein,  who  then 
lived  In  Colleton  county,  desired  to  buy 
the  house  and  lot  in  qQoation,  with  a  view 
to  a  return  to  Ninety. u7<,  where  she  bad 


formerly  resided,  and  being  requested  to 
see  Pope,  who  was  then  supposed  to  be 
the  owner  of  the  property,  and  ascertain 
at  what  price  the  property  cunld  be 
bought,  undertook  the  negotiatioD  for 
the  purchase.  Accordingly  Moore  wrote 
to  Pope,  who  bad  then  recently  removed  to 
Greenville,  asking  the  price  of  the  proper- 
ty. Pope  replied  by  the  next  mail,  saying 
that  the  property  belonged  to  Conaor, 
and  referring  Moore  to  him.  Thereupon 
Moore  opened  negotiations  with  Connor, 
which  resulted  In  an  agi-eement  to  sell  for 
the  snm  of  f3,250.  W.  B.  Utsey,  the  hus- 
band ot  the  defendant,  being  informed  <rf 
this  result,  and  being  advised  to  go  up 
on  the  following  Thursday,  which  seems 
to  have  been  the  26th  ot  October,  1887.  did 
sn,  and  there  met  Pope  instead  ot  Connor, 
who  produced  the  papers  showing  the 
chain  ot  title,  among  which  were  the 
deed  from  Pope  to  Connor,  above  men- 
tioned, and  a  deed  without  warranty 
from  Connor  to  the  wife  of  Pope,  bearing 
date  that  day,  in  which  the  consideration 
recited  was  the  sum  of  f6,000,  together 
with  a  deed  bearing  the  same  date,  signed 
by  Mrs.  Pope,  to  the  defendant,  in  which 
the  consideration  recited  was  the  price 
agreed  upon,  ((3,250;)  and,  upon  the  de- 
livery ot  these  deeds  to  W.  B.  Utsey,  he, 
acting  as  the  agent  of  his  wife,  settled 
with  Pope  by  paying  in  cash  $2,000  of  the 
price,  and  the  balance  in  an  accepted  draft 
at  60  days.  After  the  trade  was  thus  con- 
summated, Utsey  delivered  the  papers  to 
his  attorney  tor  an  examination  of  the 
title,  who  pronounced  it  good.  In  the 
mean  time,  however,  to-wit,  on  the  25tb 
of  February,  1887,  the  plaintiffs  had  recov- 
ered a  judgment  on  their  claim  against 
said  Pope;  and,  under  the  execution  is- 
sued to  enforce  that  judgment,  the  said 
house  and  lot  was  levied  on  by  the  sberitt, 
and  on  the  2d  of  September,  1889,  the  same 
were  sold  and  bid  oft  by  the  plaintiffs, 
who,  having  complied  with  the  terms  of 
the  sale,  received  titles  from  the  sberitt. 
Very  soon  thereafter  this  action  was  com- 
menced, in  which  plaintiffs,  under  the  al- 
legations that  the  deed  from  Pope  to  Con- 
nor was  without  consideration,  and 
mHde  with  Intent  to  hinder,  delay, and  de- 
fraud the  creditors  ot  Pope,  and  that  the 
mortgage.  If  anything  was  ever  dae  there- 
on, had  been  paid  and  satisfied,  and  that 
the  deed  from  Connor  to  Mrs.  Pope  was  also 
without  consideration  and  made  with 
like  Intent,  demand  judgment  that  the 
said  deeds  l>e  declared  frandnlent  and 
void,  and  that  the  same,  together  with 
the  mortgage,  be  canceled,  and  also  for 
the  possession  ot  the  premises.  The  de- 
fendant, in  her  answer,  denies  all  the  ma- 
terial allegations  in  the  complaint,  and 
sets  up,  in  an  informal  manner,  the  de- 
fense that  she  Is  apurchaser  for  valuable 
consideration  without  notice.  The  case 
was  heard  by  his  honor,  Jndge  Izi.ar. 
upon  the  pleadings,  the  testimony  takm 
by  the  master,  and  the  argument  ot  coun- 
sel; who  having  found,  as  matter  of  fact, 
that  the  deeds  from  Pope  to  Connor  and 
from  Connor  to  Mrs.  Pope  were  not  only 
without  consideration,  but  made  with  in- 
tent to  hinder,  delay,  and  defraud  the 
creditors  ot  Pope,  atqndged  tliem  fraadn- 
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lent  and  void;  and, having;  tonnd  that  the 
mortgage  bad  In  fact  been  satlsfled,  di- 
rected that  the  same  be  bo  declared  ou  the 
record  by  the  clerk.  He  held  thiat  the 
only  real  qnestion  in  the  ca«e  trae  whether 
the  defendant  had  such  notice  as  wonld 
defeat  her  plea  as  purchaser  for  valuable 
consideration  witbont  notice,  and  upon 
that  he  foond  that,  while  she  did  not  i>er- 
aonally  hare  eucb  notice,  yet  she  did  have 
conatrnctlve  notice,  tbrongh  her  agents, 
BnfBcient  to  put  them  npon  the  Inquiry, 
which.  If  followed  up  properly,  wonld 
beveled  to  the  discovery  of  the  defect  in 
the  title  which  she  purchased;  and  be 
therefore  overruled  that  plea,  and  ren- 
dered Judgment  that  the  deeds  be  delivered 
up, canceled,  and  the  mortgage  be  marked 
satlsfled,  and  directed  that  the  Issue  of 
title  and  right  of  pneseeslon  be  referred  to 
a  Jury  for  trial. 

From  this  Judgment  defendant  appeals 
npon  the  several  grounds  set  ont  in  the 
record,  which  raise,  subHtantlally,  the  sin- 
gle question  whether  there  was  error  in 
holding  that  defendant  had  such  notice  as 
would  defeat  berplea  of  purchaser  for  val- 
uable consideration  without  notice.  The 
plaintiffs  also,  in  accordance  with  the 
proper  practice,  give  notice  that  they  pro- 
pose to  sustain  the  Judgment  below  upon 
other  grounds  than  those  stated  In  the 
decree,  which  are  likewise  set  out  in  the 
record.  But,  as  we  are  satisfied  that  the 
Judgment  must  be  sustained  upon  the 
grounds  upon  which  It  is  based  by  the  cir- 
cuit Jndge,  it  will  not  be  necessary  for  us 
to  consider  any  of  those  additional 
grounds,  some  of  which  present  important 
and  very  interesting  qnestions,  upon  wbk:h 
we  would  prefer  to  have  the  aid  of  the  cir- 
cuit Judge's  views,  as  well  as  turtherargn- 
ment  of  counsel,  before  undertaking  to  de- 
cide them,  especially  as  it  is  not  necessary 
to  the  decision  of  this  case  tn  do  so  now. 
We  will,  therefore,  confine  our  attention 
to  the  question  raised  by  counsel  for  the 
appellant,  which  is  really  more  a  question 
of  fact  than  of  law;  and  therefore,  under 
the  well-settled  rule,  the  conclusion  reached 
by,tbe  court  below  should  not  bedistnrtted 
here,  nnlffis  It  is  either  without  any  evi- 
dence to  sustain  it,  or  in  manifestly  against 
the  weight  of  tbeevldence.  But  it  is  urged 
by  appellant  that,  inasmnch  as  the  appeal 
here  does  not  impnte  error  In  the  finding 
of  any  particular  fact,  but  that  such  error 
lies  in  drawing  an  unwarranted  Inference 
from  undispnted  facts,  a  qnestion  of  law, 
rather  than  of  fact,  is  presented.  If  it 
could  be  shown  that  the  law  lays  down 
any  particular  rule  or  rules  by  which  to 
determine  what  facts  are  or  are  not  suffi- 
cient to  put  a  person  upon  inquiry,  then 
there  would  be  much  force  in  the  position. 
Bat,  BO  far  as  we  are  informed,  no  specific 
rules  have  been  laid  down  by  which  to  de- 
termine whether  the  facts  in  a  given  case 
are  or  are  not  sn-fficlent  to  put  a  party  up- 
on inquiry.  Indeed,  we  do  not  see  how  it 
wonld  be  possible  to  formulate  any  spe- 
cific rule  of  general  applicability,  as  It  Is 
manifest  that  each  case  must  depend  larKe- 
ly  npon  Its  pnrtlciular  circumstances.  The 
most  that  can  be  done  is  to  lay  down 
Rome  g;eneral  rules  upon  the  snbiect.;  and 
that  has  been  done  by  Mr.  Justice  Mo- 


Go  wan  in  Black  v.  Cbllda,  14  S.  C.  312,  prob- 
ably as  well  as  the  nature  of  the  subject 
permits.  In  the  quotation  from  that  case 
made  by  the  circuit  judge  In  his  decree; 
for  while  It  is  undoubtedly  true  thafthere 
must  appear  to  be.  In  the  nature  of  the 
case,  such  a  connection  between  the  facts 
disclosed  and  the  farther  facts  to  be  dla- 
covered  that  the  former  could  justly  be 
viewed  as  furnishing  a  clue  to  the  latter, " 
yet  in  every  instance  it  will  always  be  a 
question  what  is  the  nature  of  the  case, 
and  whether  the  facts  disclosed  can  be  re' 
garded  as  famishing  a  cine  to  the  fact  In 
question.  This  view  may  be  illustrated 
by  a  case  depending  npon  circnmstantlal 
evidence.  While  it  is  true  that  there  are 
certain  well-estahltBhed  general  rales  In 
regard  to  the  consideration  of  that  kind 
of  testimony,  yet,  after  all,  it  remains  a 
question  of  fact  whether,  in  a  given  case, 
the  particular  facta  proved  warrant  the 
one  or  the  other  conclusion.  For  exam  • 
pie.  In  the  trial  of  a  criminal  case,  where 
circumstantial  evidence  is  relied  upon  to 
show  the  guilt  of  the  accused,  and  where 
no  error  is  imputed  to  the  judge  in  laying 
down  the  general  rules  to  be  observed  in 
considering  that  kind  of  testimony,  it  is 
always  a  question  of  fact,  exclusively  for 
the  jury,  whether  the  circnmstances  relied 
npon  and  established  are  sufficient  to  pro- 
duce in  the  minds  of  the  jury  a  conviction 
of  the  guilt  of  the  accused.  So  in  this 
case,  where  It  does  not  appear  that  the 
circuit  judge  has  violated  or  disregarded 
any  of  the  general  rules  in  respect  to  the 
subject  under  consideration,  but,  on  the 
contrary,  has  expressly  recognized,  and, 
followed  them,  and  the  only  error  assigned 
Is  In  applying  them  to  the  tacts  of  the  case, 
it  seems  to  us  that  a  qnestion  of  fact  only 
is  presented.  This  view  seems  to  have 
been  adopted  in  Richardson  v.  Chappell,  6 
S.  C,  at  page  137,  where  It  is  said:  "On 
the  question  of  notice,  the  conclusions  of 
the  circuit  judge  appear  to  conform  to  the 
evidence.  There  was  certainly  evidence  In 
the  case  from  which  a  conclusion  of  fact 
could  be  drawn  as  to  whether  Slmklns 
had.  at  the  time  of  purchasing,  knowledge 
of  the  existence  of  plaintiff's  claim.  •  *  * 
The  question  of  notice  was  properly  before 
the  circuit  Judge  as  a  question  of  fact  to 
be  determined  from  the  testimony  before 
him.  There  is  no  overbearing  weight  of 
evidence  against  his  conclusions,  such  as 
would  justify  this  court  In  setting  them 
aside."  And  again:  "We are  not  required 
to  say  what  force  these  circumstances 
should  have  in  the  mind  of  the  circuit 
Jndge,  for  the  duty  of  drawing  such  infer- 
ences rented  primarily  on  hlni,  and  It  is 
only  where  he  acts  In  the  face  of  and 
against  the  force  of  overbearing  testimony 
that  this  conrt  can  properly  disturb  his 
cnncloHlons. "  It  seems  to  us,  therefore, 
that  the  qnestion  of  whether  defendant 
had  such  notice  as  would  defeat  her  plea 
of  purchase  for  valuable  consideration, 
without  notice,  was  a  question  of  fact, 
and  that  the  conclusion  reached  by  the  cir- 
cuit judge  must,  under  the  rule,  be  sns- 
tained,  unless  It  is  either  without  any  evi- 
dence to  snstain  it,  or  is  manifestly  against 
the  weightof  thcevidence,  neither  of  wbicb 
can  be  said  in  this  case. 
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Bnt  In  deference  to  the  earnest  and  able 
efforts  ol  couusel  to  relieve  this  anfortn- 
nate  lady  from  a  misfortune  which  has  be- 
fallen her  through  no  faalt  on  her  part,  as 
it  1b  entirely  clear  that  there  is  not  a  shad- 
ow of  reason  for  believing  that  she  was 
gnilty  of  any  fraud  herself,  or  connived  at 
the  fraud  of  others,  or  even  had  any  per- 
sonal knowledge  that  there  bad  been  any 
fraud  committed,  we  are  disposed  to  con- 
sider more  fully  the  question  than  Is  usu- 
ally done  in  cases  where  an  appeal  turns 
upon  a  question  of  tact,  although  it  seems 
to  us  that  the  reasoning  of  the  circuit 
Judge  in  his  decree,  which  we  trust  will  be 
Incorporated  in  the  report  of  the  case.  Is 
quite  sufficient  to  vindicate  the  correct- 
ness of  his  conclusions.  While,  as  we 
have  said,  it  is  clear  that  the  defendant 
bad  no  personal  knowledge  of  any  fraud, 
or  of  any  circumstances  calculated  to  ex- 
cite inquiry,  yet,  under  the  well-settled 
doctrine  that  notice  to  the  agent  Is  notice 
to  the  principal,  if  her  agents  had  notice 
she  must  bo  affected  thereby  Thereal  ques- 
tion, therefore,  is  whether  the  agents  of 
the  defendant,  one  or  both  of  them,  had 
notice  of  sach  facts  and  cIrcnmstanceH  as 
were  calculated  to  excite  inquiry,  which. 
If  followed  up  with  due  diligence,  would 
have  led  to  the  discovery  of  the  fraud ;  or, 
in  other  words,  were  the  facts  and  circum- 
stances, of  which  they  unquestionably  had 
notice,  of  such  a  character  as  would  fur- 
nish a  clue,  which,  if  followed  up  with  due 
diligence,  would  have  led  to  the  discovery 
of  the  fraud?  In  the  first  place,  both  of 
these  agents  certainly  had  constructive 
notice  of  the  mortgage,  which  was  spread 
upon  the  record,  apparently  unsatisfied, 
and  one  of  them,  (Moore,)  who  had  con- 
ducted the  negotiations  up  to  the  day  when 
ntsey  appeared  for  the  purpose  of  con- 
summating the  trade,  says  be  had  actual 
knowledge  of  the  mortgage;  and  when 
be  learned  that  Pope  had  conveyed  the 
property  in  question  to  Connor  he  as- 
sumed, without  any  inquiry  whatever, 
that  such  conveyance  had  been  made  In 
satisfaction  of  the  mortgage,  which  turns 
out  not  to  have  t>een  the  tact.  Again, 
when  Moore  learned  that  the  property 
had  been  conveyed  to  Connor  some  time 
before,  be,  at  the  same  time,  knew  that 
Pope  bad  retained  possession,  as  long  as 
be  remained  In  Ninety-Six,  up  to  a  very 
short  time  before  the  sale  to  defendant, 
and  this,  of  Itself,  was  a  circumstance 
well  calculated  to  excite  inquiry,  especial- 
ly in  view  of  the  fact  that  Moore  still  re- 
garded Pope  as  the  owner,  as  shown  by 
his  attempt  to  buy  from  him,  as  well  as 
by  his  own  direct  testimony  to  that  effect. 
Indeed,  the  remark  made  by  Moore  to 
Pope,  after  the  sale  had  been  consum- 
mated,—that  he  ought  to  pay  blm  $100 
for  making  the  sale,— would  seem  to  Indi- 
cate that  Moore  still  regarded  Pope  as  the 
real  owner,  even  after  be  had  learned  of 
the  conveyance  to  Connor,  and  Pope's  re- 
ply to  that  remark  was  not  calculated  to 
remove  that  Impression,  for  he  did  not  say 
that  the  property  was  not  his.  but  said 
"  the  trouble  of  it  was  be  did  not  get  the 
money,"  but  did  not  sny  who  got  it. 
Moore  also  knew  that  Pope  was  em- 
barrassed at  the  time,  to  some    extent 


at  least,  and  knew  of  tbe  pendency  of  tbe 
action  by  plaintiffs  against  Pope,  In 
which  the  judgment  was  recovered,  under 
whicb  the  property  was  subsequently 
sold.  Then,  when  Utsey  appeared,  as  the 
agent  of  defendant,  to  consummate  the 
trade  which  Moore  bad  negotiated  with 
Connor,  he  certainly  had  constructive 
notice  of  the  mortgage.  Common  pru- 
dence required  that  he  should  examine  tbe 
records  of  the  county  where  the  property 
which  he  proposed  to  purchase  was  lo- 
cated, and  If  he  had  done  so  be  wonid 
have  discovered,  not  only  that  there  was 
a  mortgage  upon  It,  to  secure  the  pay- 
ment of  a  larg:e  sum  of  money,  which  was 
apparently  open  and  unsatisfied,  bat  that 
Judgments  to  a  large  amount  against  the 
former  owner  (Pope)  bad  been  entered 
very  soon  after, — one  of  them  only  a  few 
days.  Pope  had  conveyed  the  projierty 
to  Connor;  yet  It  does  not  appear  that  he 
made  any  such  examination,  and  made  no 
inquiry,  either  as  to  the  mortgage  or  any- 
thing else.  Add  to  this  the  fact  that, 
though  Otsey  had  been  informed  only  a 
day  or  two  before  that  the  agreement  for 
the  sale  bad  been  made  with  one  person, 
(Connor,)  he  is  met  by  another,  (Pope.) 
and  proceeds  to  consummate  the  trade 
with  him,  without  any  explanation  what- 
ever being  given  or  asked  for,  as  to  why 
this  sudden  change  in  the  vendor  was 
made.  Bnt,  more  than  this,  when  Pope 
presents  the  papers  uhowing  the  chain  of 
title.  Utsey  sees  that  one  of  them  la  a  deed, 
dated  that  very  day,  from  Connor  to  Mrs. 
Pope,  the  wife  of  F.  M.  Pope,  a  person 
whom  be  knew,  or  ought  to  have  known, 
from  the  records,  was  heavily  embar- 
rassed, in  which  tbe  consideration  recited 
was  $5,000,  wlilcta  deed  contained  no  war- 
ranty whatever;  and  yet  betakes  a  deed 
from  Mrs.  Pope,  in  which  tbe  considera- 
tion stated,  and  actually  paid,  was  $1,750 
less  than  the  amount  which  her  deed  from 
Connor  showed  that  she  had,  on  the  same 
day,  paid  for  the  very  same  property, 
without  making  any  inquiry  whateve-, 
or  receiving  any  explanation  of  these  very 
singular  circumstances.  Here  was  not 
only  n  very  sudden  change  In  the  vendor, 
but  here  was  a  married  woman,  wbose 
hnsband  had  been  the  owner  of  the  prop- 
erty within  less  than  a  year  before,  and 
who  was  then  very  much  embarrassed, 
selling  that  property,  which  she  held  un- 
der a  quitclaim  deed,  from  a  person  wbo 
then  held  a  mortgage,  apparently  un- 
satisfied, for  a  sum  very  much  less  than 
what  the  papers  showed  she  had  that  very 
daiy  given  for  It.  Surely,  these  circum- 
stances were  well  calculated  to  excite  in- 
quiry, and  yet  none  was  made.  Indeed, 
some  of  the  cases  go  so  far  as  to  bold 
that  one  who  purchases  from  another 
holding  under  a  quitclaim  deed  cannot,  by 
reason  of  that  tact,  claim  to  be  a  purchas- 
er without  notice.  See  2  Pom.  £q.  Jur.  § 
753,  where  the  cases,  botb  pro  and  coo., 
are  cited  In  a  note.  Among  the  cases 
cited  in  support  of  theproposlttonare  two 
from  tbe  supreme  court  of  the  United 
States,  (Oliver  v.  Piatt,  8  How.  838,  and 
May  V.  Le  Claire,  11  Wall.  217.)  The  rea- 
son given  is  that  such  a  purchaser  buys 
no  more  than  what  bis  grantor  can  law- 
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fully  convey;  to  which  we  think  mlKht  be 
added  that  the  fact  that  the  grantor  1b 
nnwUlIng  ton-arrant  the  title  tends,  at 
leaHt.  to  show  that  there  is  entne  detect  In 
the  title,  known  to  or  apprehended  by 
him,  and  therefore  the  purchaser  is  pat 
upon  inquiry.  "While  we  are  not  prepared, 
at  present,  to  kg  to  the  full  extent  to 
which  the  doctrine  has  been  carried  by 
some  of  the  cases,  yet  we  are  satisfied  that 
the  fact  that  the  Immediate  grantor  of 
the  purchaser  holds  under  a  quitclaim 
deed  is  a  circumstance  well  calculated  to 
excite  inquiry,  which,  it  not  pursued  prop- 
erly, will  affect  the  purchaser  with  notice 
of  every  fact  which  such  inquiry,  pursued 
with  due  diligence,  would  disclose;  and 
certainly  when,  as  in  this  case,  there'  are 
other  circumstances  of  a  very  suspicious 
nature,*  connected  with  the  fact  that  the 
immediate  grantor  ot  the  purchaser  held 
under  a  quitclaim  deed,  the  conclusion 
reached  by  the  circuit  Judge  may  well  be 
sustained.  It  Is  urged,  however,  that  if 
inquiry  bad  been  made,  the  defect  in  the 
title  would  not  have  been  disclosed,  as 
Connor  would  not  have  been  likely  to  con- 
fess the  fraud  in  which  he  had  partici- 
pated :  for,  to  nse  tbo  language  of  appel- 
lant's counsel :  "Connor  was  anxious  at 
that  time  to  get  out  of  the  matter,  as  he 
had  been  a  party  in  the  fraud  a  good 
while  before  that  time.  We  think  it  would 
be  too  much  to  ask  anyone  to  believe  that 
he  would  have  revealed  the  whole  matter 
Just  at  a  time  when  he  was  about  to  get 
out  of  the  difficulty. "  To  say  nothing  ot 
the  fact  that  this  would  apply  in  every 
esse  of  fraud,  it  is  Impossible  fur  any  one 
to  say  what  Connor  would  have  done  if  in- 
quiry had  been  madeof  him  before  the  sale, 
and  the  court  is  not  at  liberty  to  specu- 
late about  it.  We  do  see,  however,  that 
the  purchaser  had  notice,  -through  her 
agents,  of  such  facts  and  circumstances  as 
demanded  further  inquiry,  and  that  none 
was  made.  If  inquiry  had  been  made, 
and  no  information  impugning  the  title 
had  been  obtained,  that  would  have  re- 
lieved the  purchaser,  hut  having  failed  to 
make  inquiry,  as  the  circumstances  de- 
manded, she  cannot  claim  relief  upon  the 
ground  of  a  mere  speculation  that  the  per- 
sons who  could  have  furnished  the  desired 
information  would  have  been  unwilling  to 
do  so.  That  could  only  be  tested  by  a 
trial,  and  none  was  made.  But  we  are 
unable  to  see  what  dlfilcnlt3',  legally 
speaking,  Connor  was  in,  and  wanteds  to 
get  out  of,  though,  morally  considered, 
bis  conduct  may  well  be  viewed  as  repre- 
hensible; and  we  do  not  see  how  bis  quit- 
claim deed  to  Mrs.  Pope,  for  the  purpose 
(!tf  enabing  her  to  sell  the  property  as  her 
own,  could  relieve  him  from  his  moral  de- 
linquency. His  debt  secured  by  the  mort- 
gasre  bad  been  extinguished  by  the  convey- 
ance of  other  property,  and  the  fact  that 
he  held  the  property  in  question  under  a 
fraudulent  deed,  for  which  he  had  paid 
nothing  could  not  involve  him  In  any 
legal  difficulty,  as  all  he  would  have  to 
do  would  be  to  surrender  property,  which 
had  cost  him  nothing,  to  its  rightful 
owner.  But,  more  than  this,  the  testi- 
mony shows  that  the  first  time  Connor 
was  called  upon  he  stated  fully,  and  no 


doubt  truthfully,  all  the  circumstances. 
It  seems  to  us  that  the  fact  that  Utsey 
submitted  the  papers  to  an  attorney  for 
an  examination  of  the  title,  who  pro- 
nounced it  good,  after  the  sale  had  been 
made,  titles  executed,  and  the  money  paid, 
cannot  affect  this  question.  It  was  too 
late  then  to  make  the  inquiry,  which 
should  have  been  made  before.  It  seems 
to  us,  therefore,  that  there  is  much  in  the 
testimony  to  sustain  ttie  conclusion 
reached  by  the  circuit  Judge ;  and  certain- 
ly It  cannot  be  said  that  it  is  either  with- 
out any  evidence  to  sustain  it,  or  is 
against  the  manifest  weight  of  the  evi- 
dence. The  Judgment  of  this  court  is  that 
the  judgment  of  the  circuit  court  be 
affirmed. 

McGowAN,  J.  1  concur  in  the  result. 
There  was  a  complete  chain  of  paper  title, 
— deeds,  purporting  to  be  for  valuable  con- 
B!deration,from  Pope  to  Connor,  and  back 
again  from  Connor  to  Mrs.  Pope.  It  is, 
however,  perfectly  clear  that  they  were 
without  consideration,  fraudulent,  and 
void.  It  is  true  that  of  this  fraud  Mrs. 
Utsey  was  entirely  innocent.  iShe  had  no 
connection  whatever  with  it,  or  Indeed 
knowledge  of  it.  But,  after  some  hesita- 
tion, I  cannot  resist  the  conclusion  that 
there  was,  on  the  part  of  those  who  nego- 
tiated the  purchase  for  Mrs.  Utsey  and 
paid  her  money,  such  a  want  of  ordinary 
and  proper  care  and  inquiry  as  to  prevent 
her  from  having  the  benefit  of  the  plea  ot 
purchaser  for  valuable  consideration  with- 
out notice. 

(84  S.  C.  B«0) 

FisHBR  V.  Fair  et  ah 

{Suprane  Court  of  South  CaroUnia.    Nov.  37, 
1891.) 

Rbheahiko — Whbs  Obanted. 
A  motion  for  a  rehearing  will  be  denied 
where  it  appears  that  no  material  fact  or  princi- 
ple of  law  was  overlooked  or  misnnderstoml. 

On  rehearine.  For  former  opinion,  see 
18  S.  E.  Rep.  470. 

Per  Curiam.  We  have  carefully  exam- 
ined this  petition,  and,  finding  that  no 
material  Fact  ur  important  principle  of 
law  has  been  either  overlooked  or  misun- 
derstood, there  Is  no  ground  for  a  rehear- 
ing. It  is  therefore  ordered  that  the  peti- 
tion be  dismissed.  . 


(34  S.  C.  554) 

CooLEY  et  a,l.  (PiEPMONT  Manuf'g  Co., 
Interveners)  v.  Perry  et  a/. 

{Suxfreme  Court  of  South  Carolina.    Nov.  12, 
1891.) 

IjAndlosd  and  Tenant  —  Distrbss — Priority — 
Rights  op  Other  Creditors — Assignment. 
1.  Suit  was  commenced  by  the  creditors  of  a 
firm  to  set  aside  an  assignment,  and  subjecting 
the  firm  assets  to  its  debts.  A  temporai'y  urder 
was  granted  restraining  any  one  from  interfer- 
ing with  the  goods,  and  requiring  defendants  to 
show  cause  why  the  injunction  should  not  be 
continued  until  the  determination  of  the  snit. 
Afterwards  the  landlord  levied  a  distress  upon 
the  goods.  An  order  was  made  setting  aside  the 
assignment,  appointing  a  receiver,  and  requiring 
all  creditors  to  prove  their  claims  or  be  baired 
from  participation  in  the  fond.  Held  that,  as 
the  landlord  was  not  a  party  unUl  after  the  levy 
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of  the  distress,  he  was  not  bound  bv  %ny  order 
*n  the  suit,  but  was  entitled  to  priority  07er  the 
other  creditors,  notwithstanding  that  the  rent 
was  not  due  when  the  assignment  was  made'  or 
when  the  suit  was  commenced. 

8.  As  no  order  bad  been  made  authorising 
any  one  to  take  possession  of  the  goods,  and  hold 
Uie  same  subject  to  the  direction  of  the  court, 
they  were  not  in  euttodia  leffis,  and  were  there- 
fore subject  to  levy  under  the  distress. 

Appeal  trom  common  pleas  circait  court 
of  Greenville  county;  Jambs  F.  Izl^b, 
Jndge. 

Tbls  was  a  salt  by  A.  Cooley  A  Co.  and 
others  againnt  Perry  Bros,  and  others  to 
set  aside  a  deed  of  assignment,  and  to 
subject  the  assets  uf  the  defendants  to  the 
payment  of  the  plaintiffs'  debts.  After 
commencement  of  suit,  the  Piedmont  Man- 
ufacturing Company  levied  a  distress  for 
rent  upon  the  stock  of  goods  of  the  defend- 
ants, and  applied  for  an  order  requiring 
the  payment  of  the  said  rent.  The  order 
was  granted,  and  plaintiffs  appeal.  At- 
flnned. 

Perry  &  Bejrward,  lor  appellants.  T. 
Q.  d  A.  H.  lioBaldaon,  for  respondents. 
iS.  P.  Dendy  and  M.  F.  Ansel,  for  receiver. 

McItbr,  J.  The  defendants  Perry  Bros, 
occupied  a  atore-bonse  belonging  to  tbe 
petitioner,  the  Piedmont  Manufacturing 
Company,  under  a  contract  for  a  lease 
thereof  fur  the  year  18S9,  at  an  annual 
rental  of  9500,  payable  In  quarterly  Install- 
ments of  91^  each,  the  last  of  which  was 
due  on  the  let  of  January.  1890.  During 
the  term  the  said  Perry  Bros,  on  the  19tb 
of  December,  1889,  nndertook  to  make  an 
asblgnment  to  one  J.  Harper  Donuald  (or 
the  benefit  of  their  creditors,  and  said  as- 
signee entered  npon  and  used  the  said 
store-house  until  the  end  of  the  last  quar- 
ter, and  until  the  8th  of  February.  1890, 
when  the  stock  of  goods  in  the  store  was 
sold  under  an  order  of  the  court,  as  will 
be  hereinafter  stated.  On  the  24th  of  De- 
cember,' 1889,  this  action  was  commenced 
(or  the  benefit  of  all  the  creditors  of  Perry 
Bros.,  for  the  purpose,  as  we  infer,  of  set- 
ting aside  tbe  deed  of  assignment  above 
referred  to,  and  subjecting  the  assets  of 
tbe  said  Perry  Bros,  to  the  payment  of 
their  debts;  and  on  that  day  an  order  was 
granted  by  bis  honor.  Judge  Norton,  at 
chambers,  "enjoining  and  restraining  tbe 
defendants  and  all  other  persons  from  In- 
terfering v<iltb  or  removing  said  goods,  or 
seeking  to  carry  out  the  terms  of  the  as- 
signment, and  requiring  the  defendants 
to  show  cause  b^ore  him,  at  Walhalla, 
on  the  2d  day  of  January,  1890,  why  said 
tnjnnctlon  should  not  be  continued  in  force 
until  the  final  determination  of  tbe  ac- 
tion." Inconsequence  of  a  failure  to  ob- 
serve tbe  provisions  of  subdivision  3  of 
role  5  of  the  supreme  court,  requiring  that 
the  case  shall  set  forth  "  the  names  of  all 
the  parties  to  the  action, "  we  are  not  in- 
formed as  to  who  were  made  parties  to 
the  action;  but  we  Infer,  from  the  manner 
in  which  the  question  which  we  are  called 
upon  to  determine  has  been  presented, 
that  the  Piedmont  Manufacturing  Com- 
pany was  not  a  party.  On  tbe  lOth  of  Jan- 
uary, 1S90,  the  Piedmont  Manufacturing 
Company,  through  its  agent, "levied  a  dis- 
tress warrant  on  the  stock  of  goods  in 


said  store-house.  In  the  hands  of  J.  H. 
Donuald,  assignee,''  (or  tbi>  purpose  of  en- 
forcing payment  of  tbe  last  quarter's  rent, 
which  fell  due  on  tbe  1st  of  January,  1890. 
On  the  ISth  of  January,  1890,  tbe  tempo- 
rary injunction  previously  granted,  as 
above  stated,  was  continued  until  the  fur- 
ther order  of  tbe  court;  and  on  thelStb  ol 
January,  1890,  it  was  agreed  In  writing 
"that  theright  of  the  Piedmont  Manufact- 
nring  Company  for  rent  be  reserved,  and 
transferred  to  the  proceeds  of  sale  of  said 
stock  of  goods,  the  goods  having  been  or- 
dered to  be  sold  by  tbe  court;"  but  wbcu 
such  order  was  granted  does  not  appear, 
tbongh  the  sale,  as  we  have  said,  seems  to 
have  been  made  on  the  8tb  of  February, 
1890.  On  the  28tii  of  March.  1890,  his  hon- 
or. Judge  ALnmcH,  "  made  a  consent  or- 
der or  decree,  by  which  he  set  asIQe  and 
declared  void  the  assignment  above-men- 
tioned, and  appointed  the  said  J.  Harper 
Donuald  receiver  of  all  and  singular  the 
property,  both  real  and  personal,  of  tbe 
said  Perry  Bros.. "and  required  "all  credit- 
ors to  prove  their  claims  before  the  receiv- 
er, or  be  barred  from  participating  in  tbe 
fund. "  At  tbe  ensuing  term  of  the  court 
an  application  was  made  to  his  honor. 
Judge  IBLAR,  for  an  order  requiring  the 
receiver  to  pay  to  the  Piedmont  Manufact- 
uring Company  tbe  full  amount  of  rent 
due  for  the  quarter  ending  1st  January, 
18190;  which  order,  after  hearing  tbe  facts 
as  above  stated,  together  with  tbe  argu- 
ment of  counsel,  was  granted.  From  this 
order  plaintiffs  appeal  upon  tbe  grounds 
set  out  in  tbe  record. 

Inasmuch  as  theso-called  deed  of  asaiflrn- 
ment  has  been  "declared  void"  by  the 
Judgment  of  a  competent  tribunal,  the  case 
must  be  considered  as  If  no  attempt  bad 
ever  been  made  to  execute  an  aaslgnmeot. 
So  considering  it,  there  can  be  no  donbt 
that  tbe  landlord  had  a  perfect  right  to 
levy  a  distress  warrant  npon  tbe  {roods  of 
the  lessee  remaining  on  the  leased  prem- 
ises, npon  deianlt  In  payment  of  the  last 
quarter's  rent,  and  this  would  give  the 
landlord  the  first  lien  on  such  goods, 
which,  by  tbe  agreement  of  the  parties 
above  stated,  was  transferred  to  the  pro- 
ceeds of  the  sale.  Indeed,  It  would  seem 
that,  even  U  the  deed  of  assignment  had 
stood  good,  the  landlord  wonld  still  have 
tbe  right  to  «ifaree  payment  of  the  rent 
due  out  of  the  goods  in  the  hands  of  the 
assignee.    Bnrrell,  Asslgnro.  S  S74. 

It  is  contended,  however,  that  tbe  ac- 
tion In  this  case,  being  In  tbe  nature  of  a 
creditors'  bill,  having  been  commenced  be- 
fore the  rent  (ell  due,  the  distress  warrant 
could  not  be  legally  levied  on  the  goods, 
but  that  the  landlord  must  come  In  under 
this  action,  and  share  alike  with  all  tbe 
other  creditors  in  tbe  fund  derived  from 
the  sale  of  the  common  d^tor's  goods. 
Bnt  it  will  be  remembered  that,  so  far  as 
appears,  tbe  landlord  was  nut  a  party  to 
this  action,  and  never  was  compelled  to 
become  so  until  the  order  calling  in  cred- 
itors was  granted,  and  this  wan  sometime 
after  the  levy  of  the  distress  warrant. 

Again,  it  is  urged  that  the  restraining 
order  granted  on  tbedayot  thecomraence- 
ment  of  tbe  action— 24tb  of  December,  188S 
—was  sofBclent  to  prevent  tbe  execution 
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of  the  distress  warrant;  but  It  will  be  ob- 
served that  the  landlord,  not  being  a 
party  to  the  action,  conld  not  be  bound 
by  any  order  therein;  and,  in  addition  to 
this,  it  would  seem  that  the  temporary 
restraining  order  was  only  operative  to  the 
2d  of  January,  1890,  and  was  not  contin- 
ued in  force  until  the  ISthof  January,  1890, 
and  that  in  the  mean  time,  to-wlt,  on  the 
10th  of  January,  1890,  the  distress  warrant 
was  levied. 

Finally,  it  is  urged  that  the  goods  levied 
on  under  the  distress  warrant  were  in 
enstodla  legia,  and  therefore  could  not  be 
the  subject  of  such  levy.  While  it  is  quite 
true  that  goods  in  the  custody  of  the  law 
cannot  be  the  subject  of  levy,  yet  we  are 
not  prepared  to  admit  that  the  goods  in 
this  case  were  in  that  condition  when  the 
distress  warrant  was  levied.  In  Oilman 
T.  n^illiams,  7  Wis.  829,  which  we  find  in  a 
note  to  4  Amer.  &  Eug.  Enc.  Law,  969,  we 
see  it  was  held  that  "  property  is  in  the 
eustudyot  the  law  when  It  has  been  taken 
and  is  held  by  legal  process  in  a  lawful 
manner  and  for  a  lawful  purpose. "  Look- 
ing  to  the  reason  of  the  rule,  we  think  it 
may  be  said  that  property  is  in  the  custo- 
dy of  the  law  when  it  Is  found  in  the  jtos- 
sesslon  of  some  officer  or  agent  of  a  court 
whose  duty  it  Is  to  hold  and  dispose  of  the 
same  in  accordance  with  the  order  or  man- 
date of  the  court.  Now,  can  this  be  said 
of  the  goods  la  this  case  when  the  dis- 
tress warrant  was  levied  7  They  were  not 
In  the  possession  of  any  officer  or  agent  of 
any  court ;  and,  although  the  action  when 
it  was  commenced  did  look  to  placing  the 
property  in  that  condition,  yet  it  had  not 
then  been  done,  but  the  goods  werw  actual- 
ly in  the  possession  and  under  the  control 
of  the  debtor  or  bis  assignee,  if  the  deed  of 
assignment  had  not  been  declared  void. 
No  order  had  been  passed  requiring  or  au- 
thorising any  one  to  take  pussesslon  and 
hold  the  same  subject  to  the  directions  of 
the  court,  and  we  do  not  see  how  It  can 
be  said  that  the  goods  were  fo  cuatodla 
legla  at  the  time  the  distress  warrant  was 
levied.  It  seems  to  us,  therefore,  that,  in 
any  view  of  the  case,  the  order  appealed 
from  must  be  sustained.  The  judgment 
of  this  court  is  that  the  order  of  the  circuit 
court  be  affirmed. 

McQowAN,  J.    I  concur. 


dSOa.  60) 

East  Tennessee,  V.  A  Q.  Bt.  Ck>.  r. 

Markenb. 

(Supreme  Count  of  Oeotvio.    Nov.  10,  1881.) 

RlILBOAD  Ck)MPAinBS  —  ACCIDSltT  AT  CB068INO— 
CaBRIBBS— IMPUTABUI  NKOuoaNoa.  * 

1.  Where  there  is  no  evidenoe  that  a  passen- 
ger In  a  publlo  buck  knew  of  danger  from  an  ap- 
proaching train  on  a  public  crossing,  the  jndge 
may  so  state  to  the  Jury,  and  may  say  that  there 
is  no  evidence  of  any  failore  in  duty  on  the  pcvt 
of  such  passenger  to  avoid  the  injury. 

2.  In  the  caseof  a  female  passenger  ina  pnb- 
lie  hack,  a  charge  to  tr.e  jury  as  toUowswas  oor- 
reot:  "I  do  charge  yon  that  the  negligence  of  the 
driver,  if  he  was  negligent,  is  not  imputable  in 
law  to  her.  A  person  who  hires  a  pnblio  hack, 
and  gives  the  driver  directions  as  to  the  place 
where  he  wishes  to  be  conveyed,  bat  exercises 
no  other  control  over  the  conduct  of  the  driver, 
!■  not  responsible  for  iiis  acts  of  negligence,  or 


prevented  from  recovering  against  the  railroad 
company  for  injuries  suffered  from  a  ooUlsion  of 
its  train  with  the  hack,  if  the  same  was  caused 
by  the  concurring  negligence  of  both  the  man- 
ager of  the  train  and  the  driver  of  the  hade  Th« 
only  negligence  on  ttie  part  of  the  driver  which 
will  defeat  or  otherwise  affect  the  right  of  Mrs. 
Markens  to  recover  Is  embodied  In  the  following 
proposition :  If  the  negligence  of  the  driver  was 
the  sole  cause  and  the  real  cause  of  the  collision, 
she  cannot  reouver.  If  the  driver  and  the  man- 
ager of  the  train  were  guilty  of  negligence,  both 
concurring  to  bring  the  collision  about,  such  neg- 
ligence on  the  part  of  the  driver  cannot  have  the 
effect  either  to  defeat  or  diminish  the  plaintiff's 
right  to  recover. " 

8.  A  female  passenger  in  a  public  hack  Is  un- 
der no  daty  to  supervise  the  driver  at  a  pablio 
Crossing,  nor  to  look  or  listen  for  approaching 
trains,  unless  she  hbs  some  reason  to  distrust  the 
diligence  of  the  driver  himself  in  respect  to  these 
matters. 

i.  The  statute  reaulrlngthe  checking  of  trains 
and  ringing  of  bells  in  approaching  pnblio  cross- 
ings is  applicable  to  this  case,  without  reference 
to  the  distanoe  from  the  crossing  to  the  point  at 
which  the  train  started. 

6.  Though  the  court  committed  some*  slight 
errors  in  ruling  upon  the  minor  points  of  the  case 
as  set  out  In  the  motion  for  a  new  trial,  there 
was  no  error  in  refusing  a  new  trial  npon  any  <A 
the  grounds  stated  in  the  motion. 
(.SuUabue  bu  the  Court.) 

Error  from  city  court  of  Atlanta ;  How- 
ard Van  Epps,  Judge. 

Action  by  one  Markens  against  the  East 
Tennessee,  Virginia  &  Georgia  Railway 
Company  for  personal  Injuries.  Judgment 
forplalntifl.  Defendant  appeals.  Affirmed. 

Doraey,  Brewster  &  Howell,  for  plaintiff 
In  error.  Mr.  Hoke  and  Barton  Smith,  lor 
defendant  in  error. 

Lttmfkin,  J.  1.  While  a  Judge  is  forbid- 
den to  express  or  Intimate  bis  opinion 
concerning  a  question  of  fact  about  which 
there  is  any  doubt  whatever,  he  may  with 
propriety  say  to  the  jury  that  there  is  no 
evidence  to  support  an  alleged  fact,  when 
such  statement  is  anquestlonably  true. 
Tbe  object  of  section  B248  of  the  Code  la 
to  prevent  judges  from  Interfering  with 
the  functions  of  juries  in  determining  con- 
tested issues  of  fact  when  there  is  proof  on 
both  sides;  but  when  an  alleged  fact  is 
entirely  unsupported  by  evidence  the 
judge  may  aid  the  jury  by  so  informing 
them,  thus  relieving  them  of  that  much 
difficulty  in  reaching  a  correct  conclusion 
In  tbe  case. 

2  and  3.  Whatever  tbe  law  formerly 
may  have  been,  it  Is  now  well  settled  that 
tbe  propositions  contained  in  the  charge 
of  the  court  below  quoted  in  the  second 
bead-note  are  correct  and  sound,  fib  well 
are  we  convinced  of  this,  we  deem  an 
elaborate  discussion  of  the  questions  in- 
TolTed  unnecessary.  In  the  American  A 
English  Encyclopedia  of  Law  (volume 4, 
p.  83)  we  find  the  following:  "It  is  now 
the  mle  In  the  United  States  courts,  in 
England,  and  in  most  of  the  states  of  the 
United  States,  that  tbe  contributory  neg- 
ligence of  a  carrier  Is  not  attributable  to 
a  passenger."  In  volume  16,  p.  447,  of 
the  same  work,  it  is  stated  that  "there 
can  be  no  such  thing  as  imputable  negli- 
gence, except  in  cases  where  that  privity 
which  exists  In  law  between  master  and 
servant  and  principal  and  agent  is  fonnd. 
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In  order  for  the  negligence  of  one  person 
to  be  properly  Impotable  to  another,  tbe 
one  to  whom  it  In  impnted  most  stand  in 
such  a  relation  of  privity  to  the  negligent 
person  that  tlie  maxim  qui  facit  per  alinm 
facit  per  se  is  directly  applicable.  It  fol- 
lows that  all  tbe  ca^es  in  which  the  negli- 
gence of  one  person  has  been  imputed  to 
another  in  the  absence  of  just  this  rela- 
tion of  privity  are  wrongly  decided",  and 
sacb  is  the  effect  of  overwhelming  recent 
cases."  See,  also,  Flaherty  v.  Railway  Co., 
(Minn.)  40  N.  W.  Rep.  160;  Becke  v.  Rail- 
way Co.,  102-  Mo.  544.  13  S.  W.  Rep.  1053; 
Little  V.  Hackett,  116  TJ.  S.  366,  6  Sap.  Ct. 
Rep.  391,  and  authorities  cited  tberein. 
And  particularly  see  note  by  reporter  (Ir- 
ving Browne)  to  case  of  Borough  of  Carlisle 
V.  Brisbane,  57  Amer.  Rep.  488-511,  in- 
cluBive,  which  treats  of  the  subject  in  a 
most  comprehensive  manner.  Also  the 
following  text-books:  Deer.  Neg.  §27;  1 
Shear.  &  R.  Neg.  (4tb  Ed.)  5  66;  Whit. 
Smltli,  Neg.  405-407;  Beach,  Contrib.  Neg. 
88  32-36;  1  Tbomp.  Neg.  9  38;  Thomp. 
Carr.  284  et  seg. ;  Cooley,  Torts,  684 ;  Add. 
Torts,  §  83;  Wbart.  Neg.  9  344a.  These 
citations  might  be  multiplied  indefinitely, 
bnt  even  a  casual  examination  of  those 
above  mentioned  will  suffice  to  establish 
the  rule  laid  down  by  the  court  below.  It 
will  also  appear  from  the  foregoing  au- 
thorities, and  is  entirely  consistent  with 
every-day  experience,  that  a  female  pas- 
senger in  a  public  hack  may  trust  that  tbe 
driver  thereof  will  exercise  proper  caution 
and  diligence  in  avoiding  collisions  with 
railroad  trains  or  other  things  which 
would  naturally  result  in  injury  to  the 
vehicle  or  Its  occupants.  It  such  driver 
were  dmnk,  plainly  incompetent  to  man- 
age hie  team,  or  manifestly  reckless,  or  it 
for  any  other  reason  i>t  was  apparent  to 
the  passenger  that  she  could  not  safely  re- 
ly upon  him,  probably  the  duty  would  be 
upon  her  to  supervise  his  couduct,  and 
compel  him,  if  possible,  to  observe  the  re- 
quirements of  ordinary  care  and  prudence 
in  the  management  of  his  vehicle,  or  else 
!eave  tbe  same.  No  reason  why  the  plain- 
tiff should  do  either  appeared  in  this  case, 
and  we  therefore  think  she  was  under  no 
obligation  to  overlook  or  under  take  tocon- 
trol  the  driver's  movements,  or  get  out  of 
the  hack. 

4.  Section  708  of  tbe  Code,  relating  to  the 
erection  of  blow-posts,  the  blowing  of 
whistles,  and  the  checking  of  trains  in 
approaching  public  crossings,  was  by  the 
act  of  1875  (incorporated  in  section  710  of 
tbe  Code)  modified,  so  fur  as  cities,  towns, 
and  villages  are  concerned,  by  dispensing 
with  the  posts, by  substituting  the  tolling 
of  bells  for  the  blowing  of  whistles,  and 
by  requiring  engineers  to  signal  the  ap- 
proach of  their  trains  to  public  crossings, 
no  matter  whether  such  trains  were  put 
in  motion  at  a  distance  of  400  yards  from 
such  crossings  or  at  a  point  less  than  that 
distance.  We  do  not  mean  to  say  the  act 
In  precise  terms  makes  these  changes,  but 
it  seems  unquestionable  that  they  were 
intended  to  be  made  thereby.  In  tbe  very 
nature  of  things,  the  legislature  could  not 
have  Intended  that  the  approach  of  trains 
to  public  crossines  in  towns  and  cities 
should  be  signaled  only  when  the  train  be- 


gan to  move  at  a  point  400  yards  or  more 
distant  therefrom.  The  absolute  absurdi- 
ty of  aucb  Intention  in  the  legislative  mind 
shows  conclusively  that  it  did  not  exist. 
The  purpose  of  the  act  undoubtedly  was  to 
protect  persons  and  property  on  street 
crossings  in  towns  and  cities,  and  this 
could  not  possibly  be  accomplished  if 
warnings  of  the  approach  of  trains  and 
locomotives  need  be  given  only  when 
they  were  set  in  motion  nearly  a  quarter 
of  a  mile  from  any  particular  street  cross- 
ing in  question.  The  law  meant  that  In 
towns  and  cities  engineers  and  other  per- 
sons in  control  of  trains  should  always  be 
cautious  in  approachiug  crossings,  and 
have  their  powerful  machines  under  such 
control  as  in  every  Instance  to  be  able  to 
prevent  collisions  In  such  places.  That 
this  court  has  so  regarded  and  construed 
the  law  is  evident  from  its  rulings  in  the 
following  cases:  Railroad  v.  Wyly,  65  Ga. 
120;  Railroad  V.  Carr,  73  Ga.  557;  Railroad 
V.  Russell,  75  Ga.  810;  Railroad  v.  Young, 
81  Ga.  417,  7  S.  E.  Rep.  912;  Railroad  v. 
Evans,  (Ga.)  13  S.  £.  Rep.  580.  Numer- 
ous othe^  decisions  of  this  court  might  be 
cited,  but  tbe  above  will  sufilce.  Tbe 
case  of  Morgan  v.  Railroad,  77  Ga.  7%, 
even  if  correct  in  holding  that  section  708 
of  tbe  Code  does  not  apply  to  trains  oper- 
ating between  points  where  blow-posts 
are  or  should  be  located,  and  public  cross- 
ings, is  not  applicable  here,  because  in  that 
case  the  injury  did  not  take  place  in  a  city, 
town,  or  village,  and  the  case  was  not, 
therefore,  within  the  act  of  1875,  above 
mentioned. 

6.  The  motion  for  a  new  trial  contains 
36  grounds.  We  have  carefully  considered 
all  of  them,  and  find  that  the  court  did 
commit  some  slight  errors  in  its  rulings 
upon  questions  of  minor  Importance,  but 
none  of  them  are  sufficiently,  serious  to 
authorise  or  require  the  granting  of  a  new 
trial.  The  controlling  questions  in  the 
case  are  those  which  we  have  already  dis- 
cussed, and,  the  court  having  ruled  cor- 
rectly upon  these,  we  are  of  tbe  opinion 
that  the  Judgment  below  should  be,  and 
accordingly  it  is,  affirmed. 


(88  0*.  47) 

Underwood  t.  State. 

{Supreme  Court  tf  Oeorgla.    Nov.  10,  189*1.) 

HomciDa— SxLV-DsmTBK— iNBTBOonoits— Krw 

Tbial. 

1.  The  prisoner's  statement,  U  true,  making 
a  case  from  which  the  jury  mlglit  conclude  that 
the  killinf;  was  necessary  in  self-defense;  and 
his  counsel  having  at  the  proper  time  requested 
the  court  in  writing  to  instruct  the  Jury  that  it 
they  tielieved  that  at  the  time  of  tbe  killing 
the  deceased  was  making  an  nnjnstiflable  assault 
upon  the  accused  with  a  deadly  weapon,  witb 
the  purpose  of  taking  his  life,  that  the  conduct 
of  the  aocnsed  was  solely  in  defense  against  that 
assault,  and  was  necessary  in  order  to  save  his 
own  life,  and  that  under  these  oircumstanue» 
and  for  this  purpose  he  shot  and  killed  deceased, 
he  would  not  be  guilty,  and  the  jury  should  so 
find,— it  was  error,  according  toHt^rden  v.  State, 
1)9  Oa.  782,  to  deny  snoh  requesL  In  Darby  v. 
State,  79  Oa.  64,  3  B.  B.  Rep.  663,  no  request  iot 
any  instmction  based  on  the  prisoner's  statement 
appeared. 

d.  Taking  Into  consideration  all  the  mline* 
of  the  court  so  far  as  verified,  and  also  the  full 
charge  given  to  the  Jury,  it  was  not  error  to  r*- 
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fnsa  a  new  trial  upon  any  of  the  groonda  of  the 
motion,  aave  that  which  related  to  the  above 
matter. 

{SyllcOma  l/y  the  Cowrt.) 

Error  froni  snperior  court,  Fulton  conn- 
ty:  Richard  H.  Clark,  Judge. 

Proeecutlon  of  £.  A.  Underwood  tor  mur- 
der. From  a  Judgment  of  conviction  de- 
fendant appeals.    Reversed. 

Oleaa  <ft  Maddox,  lor  plaintitT  In  error. 
C.  D.  .BiU,  Sol.  Gen.,  and  W.  A.  Little,  Aast. 
Sol.  Gen.,  for  tbe  State. 

Bleckley,  C.  J.  1.  In  a  criminal  case 
tbe  accused  Is  not  a  competent  witness  In 
bta  own  behalf  upon  tbe  trial,  but  by  stat- 
ute be  bas  tbe  rigbt  to  make  a  statement 
to  tbe  court  and  Jary.  This  rljcht  as  to 
cases  of  felony  was  brought  In  by  tbe  act 
ot  ]868;  by  the  act  of  1874  it  was  extended 
HO  as  to  comprehend  all  criminal  trials; 
and  by  amendment  in  1879  it  was  enacted 
that  the  jury  might  believe  tbe  statement 
in  preference  tu  the  sworn  testimony  in 
the  case.  The  entire  provision  on  the  sub- 
ject, as  it  stands  now,  appears  in  tbeCode 
ot  1882.  aarl  reads  as  follows:  "In  all 
criminal  trials  In  this  state,  the  prisoner 
shall  have  tbe  right  to  make  to  the  court 
and  Jury  such  statement  In  the  case  as  he 
or  she  may  deem  proper  in  his  or  her  de- 
fense, said  statement  not  to  be  under 
oath,  and  to  have  such  force  only  as  the 
Jury  may  think  right  to  give  it;  and  tbe 
Jury  may  believe  such  statement  In  pref- 
erence  to  thesworn  testimony  in  the  case: 
provided,  the  prisoner  shall  not  be  com- 
pelled to  answer  an;  questions  on  cross- 
ezamination,  should  heorshe  think  proper 
to  decline  to  answer  such  questions." 
Code,  §  4637.  Exercising  this  statutory 
right,  Underwood,  on  his  trial  for  the  kill- 
ing of  Sayer,  made  a  statement  consist- 
ing in  part  of  tbe  following :  "  Mr.  Sayer 
was  still  talking  in  his  room.  I  walked 
on  back  out  there  on  tbe  veranda  near 
the  cistern  or  well,  going  through  the 
dining-room,  and  asked  Mr.  Sayer  tu  be 
quiet;  that  Duggar  was  all  right;  there 
was  nothing  the  matter  with  bim.  And 
I  told  him:  'Alexander,  It  is  near  time 
you  were  going  to  work.  'It  is  after  three 
o'clock.  Now  go  on  to  work.  Every- 
thing is  all  right.  Duggar  seems  to  be 
quiet.'  He  remarked  to  me:  'You  God 
damned  son  of  a  bitch,  .vou  are  no  friend 
to  me  either,  aud  I  will  kill  you.'  He 
made  at  me  with  a  knife  or  something  in 
his  hand,  and  I  tuld  bim:  'Don't  do  noth- 
ing like  that.'  Mr.  Sayer  kept  advancing, 
aud  then  was  when  the  work  was  done. 
I  snatched  my  revolver  Just  as  quick  as  I 
could,  and  the  firing  was  done  in  a  sec- 
ond, and  under  the  excitement,  fearing  my 
own  life  was  in  danger,  I  thought  I 
would  be  murdered  there.  I  didn't  know 
I  had  fired  two  shots.  I  was  under  the 
Impression  It  was  one.  He  was  advanc- 
ing on  me,  and  it  was  done  In  half  a  sec- 
ond. •  »  •  It  looked  like  a  knife.  •  •  • 
It  looked  like  a  knife  to  me. "  There  was 
no  sworn  evidence  to  confirm  this  state- 
ment, but,  on  the  contrary,  the  facts  of 
the  homicide,  as  testified  to  by  tbe  wit- 
nesses for  tbe  state,  were  wholly  Inconsist- 
ent with  It.  The  court  charged  the  jury 
upon  murder  and  manslaughter,  but 
gave  no  Instruction  whatever  upon  justi- 


fiable homicide  or  tbe  law  of  self-defense. 
Counsel  for  tbe  accused,  by  arequest  made 
in  writing  at  tbe  proper  time,  called  upon 
the  court  to  charge  the  jury  thus :  "  If  you 
believe  that,  at  that  time  of  the  killing, 
tbe  deceased,  Sayer,  was  making  an  un. 
Justifiable  assault  upon  tbe  defendant  with 
a  deadly  weapon  with  the  purpose  ol  tak- 
ing defendant's  life,  that  defendant's  con- 
duct was  solely  in  defense  against  said  as- 
sault thus  made,  and  was  necessary  In  or- 
der to  save  his  own  life,  and  that  under 
these  circumstances  and  for  this  purpose 
he  shot  and  killed  the  deceased,  he  would 
not  be  guilty,  and  you  should  so  find." 
Tbe  denial  of  this  request  Is  the  subject- 
matter  ot  the  eleventh  ground  of  the  mo- 
tion for  a  new  trial.  The  court  states,  in 
a  not*)  to  this  ground,  that  It  was  his  duty 
to  charge  the  law  of  self-defense  if  war- 
ranted by  the  evidence,  but  be  did  not. 
think  it  bis  duty  to  charge  upon  the  state- 
ment ot  the  defendant  alone,  unsupported 
by  tbe  evidence.  It  thus  appears  that  the 
court  was  aware  that  counsel  for  the  de- 
fendant desired  to  urge  a  substantive  de- 
fense based  on  the  statement  of  his  client, 
and  the  sole  reason  assigned  by  the  court 
tor  declining  tbe  request  was  that  It  rested 
on  the  statement  alone.  This  reason  was 
not  legally  sufilclent,  testing  It  by  the  only 
decision  of  this  court  of  which  we  are 
aware  that  applies  directly  to  the  ques- 
tion. In  the  case  ot  Hayden  v.  State,  69 
Ga.  782,  it  was  ruled  by  a  full  bench  that 
"the  statement  of  a  prisoner  is  admissible 
by  statute,  to  be  weighed  and  passed 
upon  by  the  jury,  and  they  may  believe  it, 
notwithstanding  it  conflicts  with  the 
sworn  testimony  ot  witnesses.  There- 
lore,  when  a  legal  and  pertinent  request 
to  charge  has  been  made  in  writing,  based 
upon  such  statement,  it  should  be  given ; 
otherwise  the  statement  would  be  re- 
stricted in  its  effect."  In  the  present  case 
the  request  was  in  writing,  and  the  mat- 
ter ot  it  was  legal  and  pertinent ;  tor.  If 
tbe  statement  of  the  prisoner  was  true,  tbe 
Jury  might  have  concluded  from  it  that 
the  homicide  was  committed  in  self-de- 
fense. By  section  4.S.S0  of  the  Code,  self- 
defense  is  a  ground  ot  justification,  and  the 
language  of  section  4333  is  as  follows:  "If 
a  person  kill  another  in  his  defense,  it 
must  appear  that  the  danger  was  so 
urgent  and  pressing  at  the  time  ot  tbe  kill- 
ing that,  in  order  to  save  his  own  life, 
tbe  killing  of  the  other  was  absolutely  nec- 
essary; and  It  must  appear,  also,  that 
tbe  person  killed  was  the  aesallunt,  or 
that  the  slayer  had  really  and  in  good 
laith  endeavored  to  decline  any  turtlier 
Btruggle  before  the  mortal  blow  was 
given."  Until  reversed  or  modified  in  the 
manner  prescribed  by  section  217  of  the 
Code,  the  decision  in  Hayden  v.  State  ie 
binding,  not  only  on  the  superior  courts, 
bnt  on  this  court.  It  was  the  legal  right 
ot  the  accused  to  have  tbe  rule  there  laid 
down  administered  on  tbe  trial  of  this 
case,  and,  however  guilty  he  may  be,  we 
do  not  feel  authorized  to  acquiesce  in  his 
conviction,  and  in  tlie  infliction  of  capital 
punishment  upon  bim,  until  he  has  been 
legally  tried.  As  the  lawhasbeen  hitherto 
expounded,  it  is  only  where  a  proper  and 
pertinent  request  Is  presented  in  due  time 


Digitized  by 


Google 


858 


60UTHEASTEBN  BEPORTEB,  Vol..  18. 


(Ga, 


and  manner  that  tbeaccaaud  Is  entitled  to 
bave InstrnctlonB  sabmitted  to  the  jury 
upon  the  matters  of  defense  raised  by  his 
statement.  In  Downing  v.  State,  66  Oa. 
Ill,  it  was  said:  "If  counsel  representing 
the  defendant  in  a  criminal  case  desire  spe- 
cial instractions  in  reference  to  the  state- 
ment.of  the  prisoner,  in  addition  to  the 
general  charge  as  to  the  effect  to  be  given 
it,  they  should  malce  proper  requests 
therefor."  The  contention  in  that  case 
was  that  the  court  should  have  proceeded 
to  inform  the  jury  as  to  the  legal  effect  of 
the  statement,  it  true.  In  Darby  y.  State, 
79  Oa.  63,  3  S.  E.  Rep.  6U3,  no  request  tor 
special  instructions  appeared,  and  it  was 
held  not  to  be  the  duty  of  the  court  to 
give  in  charge  any  theory  of  tlie case  which 
arose,  not  from  the  evidence,  but  from 
the  defendant's  statement.  In  several 
cases  where  the  charge  of  the  court  was 
entirely  silent  touching  the  statement, 
such  silence,  in  the  absence  of  a  request, 
was  held  not  to  be  cause  for  a  new  trial. 
Brassell  v.  State,64Qa.818:  Brayv.State, 
«9Ga.  765;  Seydeu  v.  State,  78  Ga.  106. 
The  statement  stands  upon  a  peculiar 
footing.  It  is  often  introduced  for  the 
mere  purpose  of  explaining  evidence,  or 
as  an  attempt  at  mitigation.  The  accused 
and  bis  counsel  throw  it  in  for  what  it 
may  happen  to  be  worth,  and  do  not  rely 
upon  it  as  a  substantive  ground  of  ac- 
quittal. This  may  serve  to  explain  why 
a  request  to  charge  upon  it  is  frequently 
omitted.  It  is  no  injustice  or  hardship  to 
treat  the  omission  as  a  waiver.  But 
where  a  stand  is  made  upontbestatement, 
and  the  court  is  formally  requested  to 
charge  particularly  touching  the  matter 
which  it  sets  up,  we  can  see  no  reason 
why  it  is  not  as  much  the  right  of  the  ac- 
cused to  have  the  charge  given  as  it  would 
be  if  the  defense  rested  upon  like  matter 
brought  out  in  the  testimony.  It  Is  one 
thing  to  Instruct  the  jury  as  to  their  right 
to  credit  the  statement,  and  another 
thing  to  acquaint  them  with  the  legal  ef- 
fect of  the  contents  of  the  statement  in 
case  they  do  give  it  credit.  Upon  each  of 
these  topics  a  proper  request,  when  made, 
should  be  complied  with.  It  is  certainly 
In  the  power  of  the  court  to  deal  with 
them  both  without  any  request.  In  proper 
cases,  the  jqry  may  be  guarded  by  a 
charge  from  the  court  against  giving  the 
statement  an  undue  effect  in  favor  of  the 
prisoner,  as  was  done  in  Fry  v.  State,  81 
Oa.  645,  8  8.  E.  Bep.  308.  In  that  case  the 
complaint  was  that  the  court,  of  its  own 
motion,  charged  upon  matter  embraced 
In  the  prisoner's  statement,  and  thus  pre- 
vented him  from  getting  the  benefit  before 
the  jury  of  an  excuse  tor  the  killing  con- 
sisting ot  a  mere  provocation  by  words. 
It  frequently  happens  In  practice  that  the 
Jury  ought  to  be  instructed  upon  the  effect 
ot  the  defense  set  up  In  the  statement,  in 
case  the  Jury  should  believe  the  statement 
true.  Otherwise  the  mistake  might  be 
made  in  the  Jury-box  of  treating  as  a  good 
defense  matter  which  is  wholly  insufficient 
In  la  w.  Un  the  other  band,  when  the  pris- 
oner or  hia  counsel  requests  it,  a  defense 
set  up  in  the  statement  which  is  good 
should  be  so  pronounced  by  the  conrt, 
on  condition  that  the  jury  consider  it  ea> 


tabllshed  as  matter  of  fact.  In  Ochurn 
V.  State,  (Ga.)  18  S.  E.  Bep.  247,  there 
was  a  request  in  general  terms  to  charge 
the  sections  of  the  Code  relating  to  the 
law  of  voluntary  manslaughterandot  Jusr 
tiflable  homicide.  Such  requests,  when 
founded  alone  on  .the  prisoner's  state- 
ment, are  altogether  too  compreheustve 
and  Indeflnite,  and  tor  that  reason  their 
rejection  would  be  warranted.  The  re- 
quest, however,  was  complied  with  touch- 
ing the  law  of  voluntary  manslaughter; 
and  this  conrt  considered  that  the  rvfusal 
in  respect  to  the  law  of  justifiable  homi- 
cide was  correct.  Inasmuch  as  no  such  de- 
tense  was  made  out  by  the  facts  before  the 
Jury,  in  any  view  of  the  case.  In  writing 
out  for  the  conrt  the  opinion  in  that  case. 
Mr.  Justice  Lcmpki.v  said:  "Indeed,  the 
sealous  and  faithful  counsel  for  the ,  pris- 
oner who  argued  the  case  before  this  court 
virtually  conceded  that  the  law  of  Jnati- 
flable  homicide  had  nothingto  do  with  it. " 
Had  there  been  facts  amounting  to  a  Jnsti- 
flcatlon,  and  also  aspeclBc  request  adjusted 
to  them  in  their  precise  legal  significance, 
as  in  the  present  case,  a  denial  of  such  re- 
quest would  have  been  erroneous. 

2.  Many  other  gronnds  are  contained 
tn  the  motion  for  a  new  trial,  bat  looking 
at  the  whole  charge  of  the  court  and  all 
of  the  roiings,  so  far  as  authenticated  by 
the  Judge,  we  think  the  above  matter  is 
the  only  one  upon  which  a  new  trial 
should  have  been  granted.  Some  ot  the 
phraseology  ot  the  charge  would  need 
modification  to  adapt  it  to  this  matter 
as  a  part  of  the  charge  itself.  On  another 
trial,  we  donbt  not  that  these  mudiflca- 
tlons  will  be  apparent  to  the  presiding 
Judge.  Had  not  the  error  which  we  have 
discussed  been  committed,  we  should  not 
have  felt  constrained  to  order  another 
trial ;  tor,  testing  the  case  by  the  evidence 
irrespective  of  the  statement,  the  venlict 
of  the  Jury  was  apparently  correct.  Judg- 
ment reversed. 


Note.  In  addition  to  the  cases  cited  in  the 
opinion,  the  followlDg  are  the  rulings  of  the 
uourt  heretofore  mode  toucbing  the  prisoner's 
statement:  (1)  Practice:  Prisoner's  oodtasel  can- 
not ask  questions.  Brown  v.  Btate,  68  Qa.  Hi. 
Court  asking  prisoner  whether  he  meant  to  deny 
the  testimonv.  Robinson  v.  State,  83  Oa.  635,  9 
8.  E.  Rep.  688.  (3)  What  it  may  embrace:  Pris- 
oner making  long  and  rambling  statement,  or 
desiring  to  state  matters  grossly  Irrelevant,  may 
be  restrained  by  tbe  court.  Loyd  v.  State,  45 
Qa.  68:  Mnntross  v.  State,  72  Oa.  261:  Howard  v. 
State,  78  Oa.  88.  But  error  to  restrict  to  facts 
which  would  besdmlssibleln  evidence.  Coxwell 
V.  State,  66  Oa.  SOO.  (3)  Evidence:  Admissible 
to  rebut  statement  by  testimony.  Holsenbake  v. 
State,  a  Oa.  44;  Hanvev  v.  Bute,  68  Oa.  613, 
(witness  not  under  rule:}  Wilson  v.  State,  80  Oa. 
867,  9  S.  E.  Kep.  107S;  HoKinne  v.  State.  81  Ua. 
166,  9  S.  K  Rep.  1091:  Klag  v.  State,  77  Oa.  7a4: 
Bone  V.  State,  86  Qa.  108,  122,  12  S.  B.  Rep.  SOS, 
(witness  beard  statement;)  Porter  v.  State,  86 
Oa.  862,  12  S.  E.  Rep.  683,  (proving  abusive 
words  not  charged.)  But  bad  character  of  p^- 
oner,  and  that  witness  would  not  beliove  bim  on 
oath,  not  admissible.  Doyle  v.  State,  77  Qa.  513. 
(4)  Argument :  Right  of  conclusion  not  lost  by  mak- 
ing statement.  Farrow  v.  State,  48  Oa.  90 ;  Seyden 
V.  State,  78  Qa.  105.  But  evidence '  introduced 
in  reply  to  rebuttal  of  statement  loses  conclusion. 
Downing  v.  State,  66  Qa.  110.  Counsel  for  ac- 
cused ouglit  not  to  confound  statement  with  tes- 
timony.   Brown  v.  State,  60  Oa.   210.    SUte's 


Digitized  by 


Google 


Va.) 


SEBLES  «.  CROMEB. 


counsel  ought  not  to  argue  oil  omission  to  make 
statement.  Robinson  v.  State,  83  Oa.  685,  9  B. 
E.  Rep.  038.  (5)  Failure  to  make  statement  and 
effect:  Error  to  tell  jury  they  might  consider 
such  failure.  Bird  ▼.  State,  60  Oa.  586.  Solio- 
itor  should  not  argue  on  such  lailnre.  Robinson 
V.  State,  supra.  Failure  by  accident,  ignorance, 
or  neglect  ot  counsel  not  ground  for  new  trial. 
Pyson  V.  State,  72  Ga.  206;  Hudson  v.  State,  76 
Ua.  727.  (6)  Charge  of  the  court:  Not  error.  In 
connection  with  the  general  charge,  to  call  at- 
tention to  statements  not  being  evidence,  or  not 
being  under  oath,  or  that  defendant  is  under  no 
penalty  to  speak  the  truth,  and  not  subject  to 
cross-examination  without  his  consent.  Hoss  v. 
State,  59  Ga.  248:  Malone  v.  SUte,  66  Ga.  539; 
WUson  V.  State,  69  Ga.  224;  Poppell  v.  State,  71 
Ga.  278;  Hendricks  v.  State,  78  Ga.  577;  King  v. 
State,  77  Ga.  784;  Ratteree  v.  State,  Id.  774; 
Hurray  v.  State,  85  Ga.  878,  11  S.  E.  Rep.  655. 
Jury  may  believe  or  disbelieve  all  or  any  part. 
Jones  V.  SUte,  65  Ga.  506;  Stewart  v.  SUce,  660a. 
90;  llcConnell  v.  State,  67  Oa.  685.  Restricting 
Inry  to  testimony.  Cox  v.  State,  64  Ga.  377;  Hill 
V.  State,  Id.  453;  Nixon  v.  State,  76  Ga.  862.  Re- 
stricting effect  of  statement.  Pease  v.  State,  63  Ga. 
631;  Lovejoy  v.  State,  82  Ga.  87,  8  8.  E.  Rep.  66; 
Harrison  v.  State.  88  Oa.  ISO,  9  &  B.  Rep.  543. 
Court  arguing  on  conflict  with  evidence,  improper. 
Tucker  v.  State,  57  Ha.  508.  Telling  jury  he 
charges  them  because  the  law  obliges  him  to.  Mo- 
Cord  V.  State,  83  Ga.  621,  10  B.  B.  Rep.  487.  Re- 
ferring  to  statement  as  "in  contrast  with"  evi- 
dence, and  as  "defendant's  version  of  it. "  Bone 
V.  State,  86  Ga.  108,  118,  118,  12  8.  E.  Rep.  206. 
Language  of  statute  recommended.  Brown  v. 
State,  60  Oa.  210;  O'Connor  v.  State,  64  Ga.  126; 
Harrison  v.  State,  83  Ga.  ISO,  9  S.  E.  Rep.  542; 
Bone  V.  State,  86  Ga.  108,  12  B.  E.  Rep.  206.  (7) 
Effect  of  statement  before  the  act  of  1879,  Brown 
V.  State,  60  Ga.  210;  Day  v.  State,  68  Ga.  667; 
O'Connor  v.  State,  64  Ga.  125;  after  the  act, 
Hayden  v.  State,  69  Ga.  781 ;  Hendricks  v.  State, 
73  Oa.  677.  Admission  proves  fact  admitted. 
Dumas  v.  State,  62  Oa.  58.  Not  impeaching  testi- 
mony.   Jones  ▼.  State,  48  Oa.  168. 


(88  Vs.  tas) 


Skhles  v.  Cromer. 


Nov. 


(9uprem«  Court  of  Appeals  of  Vlirginia. 
19,  1891.) 

FlKAI.  DBCBKB— SCSPSSBIOR— RaVIVAL. 

1.  A  provision  of  a  decree  in  favor  of  a  re- 
ceiver, that  he  shall  execute  a  bond  in  a  fixed 
penalty  before  receiving  any  money  thereunder, 
does  not  prevent  the  aecree  being  final,  within 
the  meaning  of  Code  Va.  1878,  c.  182,  {  12,  pro- 
viding that  an  execution  may  be  issued  on  a 
"final"  decree  within  one  year,  or  the  same  may 
be  revived  within  ten  years  from  its  date. 

8.  Code  Va.  1878,  c.  182,  {  13,  provides  that. 
In  computing  the  time  within  which  execution 
shall  issue,  or  action  be  brought  on  a  decree,  the 
time  dnring  which  such  right  "is  suspended  by 
the  terms  thereof,  or  by  legal  process,  shall  be 
omitted. "  field,  that  there  was  no  such  suspen- 
sion because  of  said  provision,  or  by  reason  of  an 
injunction  whereby  the  sale  of  defendant's  home- 
stead was  enjoined,  as  to  permit  its  revival  after 
10  years  had  elapsed. 

HiNTON  and  Fauntlbrot,  33.,  dissenting. 

Appeal  from  circuit  court,  Montgomery 
county.    Aflflrmed. 

BUI  In  equity  by  8.  W.  Cromer  agaiDBt 
Joseph  Series  et  al.  to  revive  a  decree 
against  respondents  In  his  favor.  From  a 
decree  overrallnsr  a  demurrer  to  the  bill, 
defendant  Series  Appeals. 

W.  R.  Staples  and  G.  W.  Hansbrougb, 


lor  appellant.    Mr.  Tompkins,  E.  C.  Burks, 
and  Pblegar  Sk  Johnson,  for  appellee. 

Lact,  J.  This  is  an  appeal  from  a  de- 
ci-ee  of  the  circuit  court  of  Montgomery 
connty,  rendered  at  Its  November  term, 
1888.  The  case,  so  far  as  it  Is  necessary  to 
be  stated,  is  as  follows:  Cromer,  the  ap- 
pellee, filed  bis  bill,  as  the  administrator  of 
Sitipes,  In  1870,  for  the  settlement  of  the 
executorial  account  of  Stephen  Childress, 
as  the  executor  of  the  said  Htipes,  the  said 
Childress  having  given  as  bis  securities  as 
such  executor  Joseph  Series,  William  M. 
Childress,  and  Charles  Hovynrd,  who  were 
made  defendants.  At  the  May  term,  1872, 
a  decree  vras  rendered  against  the .  said 
executor  and  bis  said  securities  for  $1,312.- 
14,  with  Interest  thereon  from  the  2'Jd  day 
of  February,  1870,  In  favor  of  S.  W.  Cro- 
mer, receiver,  the  said  receiver  as  such  to 
execute  a  bond  In  the  penalty  of  f 3,000  be- 
fore he  received  any  money  under  the  said 
decree.  At  the  September  term,  1874,  this 
decree  was  amended,  and  the  amount 
fixed  at  f  1,385.25  and  costs,  and  execution 
was  directed  to  Issue  thereun,  and  the 
cause  was  continued  for  a  report  from 
the  receiver.  Upon  this  decree  no  execn- 
tion  issned  within  the  year,  and  there  was 
no  proceeding  to  revive  the  decree  until 
l^,  when  a  bill  was  filed  for  that  pur- 
pose, to  which  the  defendant  Joseph  Series 
demurred  and  answered,  and  set  up  the 
defense  of  the  statute  of  limitations.  The 
court  overruled  the  demurrer,  and  re- 
rived  the  decree;  from  which  decree  the 
appellant,  Joseph  Series,  applied  for  and 
obtained  an  appeal  to  this  court. 

The  only  error  assigned  is  as  to  the  ac- 
tion of  the  court  in  overruling  the  plea  ot 
the  statute  of  limitations  as  a  defense  to 
the  decree,  the  same  being  alleged  to  be 
barred  at  the  Institution  ot  the  said  suit. 
Under  our  law,  (section  12,  c.  182,  Code 
1873,)  an  execution  may  be  Issued  on  a 
final  decree  within  one  year,  or  the  same 
may  be  revived  within  ten  years  from  its 
date.  It  Is  apparent  from  the  record  that 
no  execution  Issued  within  the  year,  and 
there  was  no  action  brought  to  revive  the 
same  within  ten  years.  But  the  claim  Is 
that  the  decree  ot  1874  was  not  a  final 
decree,  because  the  decree  was  In  favor  of  a 
receiver,  whowasnotnuthorlzed  to  collect 
an.v  money  under  the  decree  until  he  exe- 
cuted a  bond  as  such  iu  a  prescribed  penal- 
ty, and  that  this  bond  was  never  executed, 
andthatthe  decreewas  thus  suspended  hy 
Its  own  terms;  whereas,  section  13,  c.  182, 
Codel873,  provides  that  "no  execution  shall 
issue,  nor  any  scire  facias  or  action  be 
brought,  on  a  judgment  (or  decree)  In  this 
state,  uther  than  for  the  commonwealth, 
after  the  time  prescribed  by  the  preceding 
section,  except  that,  in  computing  the 
time,  any  time  during  which  the  right  to 
sue  out  execution  on  the  judgment  (or  de- 
cree) Is  suspended  by  the  terms  thereof, 
or  by  legal  process,  shall  be  omitted. "  It 
is  provided  by  sections  1,  2,  c.  182,  supra, 
that  a  decree  for  money  shall  be  embraced 
In  the  word  "Judgment "  whenever  used  In 
this  chapter,  and  chapters  183,  184,  and 
185.  So  that  the  questions  whether  this 
was  a  final  decree,  and,  if  so,  whether  it 
was  suspended  by  the  terms  thereof,  or 
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by  legal  process,  so  as  to  save  the  running 
of  the  statute,  are  tbe  only  questions  here 
involved. 

Was  tbe  said  decree  a  final  decree? 
What  is  a  final  decree?  Tbis  question 
has  been  so  often  answered  by  this  court 
that  the  definition  Is  familiar  to  the  pro- 
fession :  "  When  a  decree  makes  an  end  of 
a  case,  and  decides  the  whole  matter  in 
contest,  costs  and  all,  leaving  nothing 
furtlier  for  the  court  to  do.  It  is  a  final 
decree."  Harvey  v.  Branson,  1  Leigb, 
108;  Vanmeter  v.  Vanmeters,  3  G rat.  148; 
Fleming  ▼.  Boiling,  8  Grat.  292;  Ryan  v. 
McLeod,  32  Grat.  376;  Rawliugs  v.  Raw- 
lings,  75  Va.  76;  Trust  Co.  v.  Foster,  78 
Va.  419;  Yates'  Adm'r  v.  Wilson.  86  Vn. 
627, 10  S,  E.  Rep.  976.  But  when  the  fur- 
ther action  of  the  court  in  the  cause  is 
necessary  to  give  completely  the  relief 
contemplated  by  tbe  court  it  is  not  final; 
that  is,  the  further  action  of  the  court  In 
tbe  cause,  nut  that  action  of  tbe  court 
which  is  common  to  both  final  and  inter- 
locutory decrees,  and  is  necessary  for  tbe 
execution  of  the  decree,  and  is  regarded  not 
in,  but  beyond,  the  cause.  Cocke  v.  Gilpin, 
1  Rob.  (Va.)  20;  Yates'  Adm'r  v.  Wilson, 
supra.  When  noexecutlon  has  issued  on  a 
final  decree  within  the  year,  and  no  action 
has  been  brought  to  revive  it  within  10 
years,  the  decree  is  barred.  In  the  decree 
in  question  the  amount  of  money  due  was 
ascertained,  and  a  decree  rendered  for  the 
amount,  with  'costs,  and  execution  was 
authorized  to  issue  thereon.  It  is  true,  in 
the  decree  of  1872  the  receiver  was  re- 
quired to  give  a  bond  in  the  sum  of  f 3.000, 
which  was  not  given;  but  the  court  had 
fixed  the  amount  and  directed  Its  execu- 
tion. There  was  nothing  more  for  the 
court  judicially  to  do  concerning  it.  The 
decree  was  as  final  as  to  this  as  any  part 
of  it.  There  was  nothing  more  for  the 
court  to  do.  The  receiver  was  to  do  this, 
and  it  was  not  to  be  done  before  nor  in 
the  court.  The  clerk  takes  this  bond,  and 
receives  and  passes  upon  the  security,  and, 
moreover,  it  cannot  be  regarded  as  a 
thing  to  be  done  in  the  cause,  but  beyond 
it. 

But  it  is  further  insisted  that  an  injunc- 
tion suit  was  brought  by  the  debtor,  8. 
Childress,  to  enjoin  the  sale  of  his  home 
place.  But  the  decree  of  1874  was  not 
therein  assailed,  nor  was  the  issuance  of 
execution  thereunder  In  any  degree  affect- 
ed. Its  pendency  did  not  aifect  the  ques- 
tion. There  was  no  order  nor  other  pro- 
cess asked  for,  nor  made,  restraining  the 
issuance  of  any  injunction.  Tbis  proceed- 
ing did  not  bring  the  case  within  the  sav- 
ing of  the  thirteenth  pection,  c.  182,  su- 
pra. Straus  V.  Bodeker's  Ex'x,  80  Va.  543, 
10  S.  E.  Rep.  570;  Dabney  v.  Shelton,  82 
Va.  350.  The  defense  of  the  statute  of  lim- 
itations was  a  complete  bar  to  the  actlun 
to  revive  the  decree,  and  should  have  been 
allowed  by  tbe  court,  and  the  bill  dis- 
missed. The  decree  appealed  from  having 
decided  otherwise,  the  same  will  be  re- 
versed and  annulled,  and  such  order  en- 
tered here  as  the  circuit  ongbtto  have  ren- 
dered, and  the  bill  dismissed. 

Fauktlbboy  and  Hinton,  JJ.,  dissent- 
ing. 


ao»  K.  c.  12» 
EvEKiTT  v.  Walker  et  a/. 

(Supreme  Court  qf  North  CcaroUna.    Nov.  10, 
1891.) 

ScFPOKT  OF  Child — Liabiutt  ov  Fatbib. 

1.  In  an  aution  against  a  father  to  recover 
for  the  sapport  of  a  child,  the  complaint  ^eged 
that  the  father  became  insane  in  ISiiO,  and  has 
oontinoed  so;  that  the  mother  died  in  October, 
1880;  that  plaintiff  was  a  sister  of  the  deceased, 
who  on  her  death-bed  reqnested  plaintiff  to  sup- 
port the  child,  which  plaintiff  agreed  to  do;  that 
plaintiff  tried  to  obtain  aid  from  other  relatives 
of  the  child,  wbich  would  have  died  or  become  a 
charge  upon  the  county  had  not  plaintiff  sup- 
ported it.  The  complaint  failed  to  state  that  the 
father  had  abandoned  or  neglected  the  child,  or 
that  he  knew  of  or  promised  to  pay  for  tbe  serv  • 
ioes  of  plaintilL  MeUd,  that  it  did  not  state  a 
cause  of  action. 

2.  Plaintiff  could  not  support  the  child  from 
motives  of  charity  and  love  for  her  sister,  with- 
out any  intention  of  charging  the  father,  and  aft- 
erwards, when  he  became  owner  of  property, 
compel  him  to  pay  for  the  support. 

AvBBT,  J.,  dissenting. 

Appeal  tr«»ni  superior  court.  New  Han- 
over county ;  Edwin  T.  Boykin,  Judge. 

Action  by  Amanda  Everett  against  O.  C. 
Walker  and  others  to  recover  for  the  sup- 
port of  a  child.  Defendants  demurred  to 
the  complaint,  which  demurrer  beingover- 
ruled,  they  appeal.    Reverse. 

Statement  by  tbe  Court.  The  follow- 
ing is  a  copy  of  tbe  pleadings:  "  (1)  That 
Mary  C.  Walker  is  the  child  of  C.  C.  Walk- 
er and  Mary  C.  Walker,  bis  wife,  and  that 
said  child  was  born  July  29,  1879.  (2) 
That  C.  C.  Walker,  the  father,  became  in- 
sane in  the  summer  of  1880,  since  which 
time  be  has  been  continuously  insane  and 
an  Inmate  of  tbe  insane  asylum  at  Raleigh, 
and  that  Mary  C.  Walker,  the  mother, 
died  in  October,  1880.  (8)  That  the  plain- 
tiff is  tbe  sister  of  the  child's  mother,  and 
that  the  mother  on  her  death-bed  reqnest- 
ed the  plaintiff  to  care  for  and  support 
said  child ;  that  the  plaintiff  told  her  she 
would;  and  that  she  has  supported  her 
of  her  own  labor  since  the  mother's  death, 
in  1880,  the  child  being  of  too  tender  years 
to  assist  in  her  own  support.  (4)  That 
the  plaintiff  tried  to  obtain  aid  from  oth- 
ers of  the  child's  relatives,  but  failed  in  her 
efforts,  and  that  the  child  must  have  died 
or  become  a  charge  upon  the  county  had 
not  tbe  plaintiff  supported  her.  (5)  That 
the  plaintiff  is  dependent  upon  her  own 
labor  for  her  support.  (6)  That  f  100  per 
year  for  the  first  six  years,  and  f  200  per 
year  for  the  remainder  of  the  time.  Is  a 
fair  compensation  for  the  expense  of  said 
child's  maintenance,  which,  up  to  the  in- 
stitution of  this  action,  will  thus  amount 
to  f  1,266,  and  for  this  amount  the  plain- 
tiff claims  thatthedefendant  is  justly  in- 
debted to  her.  (7)  That  the  Wilmington 
Savings  &  Trust  Company  has  been  ap- 
pointed by  the  clerk  of  the  superior  court 
of  New  Hanover  county,  guardian  of  C. 
C.  Walker;  that  said  company  has  quali- 
fied, and  is  now  acting  as  such  guardian. 
(8)  That  the  said  company  has  in  its 
hands  tlie  sum  of  f  1,900,  more  or  less,  per- 
sonal property  of  C.  C.  Walker,  and  that 
there  is  a  large  undivided  portion  of  the 
estate  of  John  Walker,  deceased,  of  which 
estate  C.  C.  Walker  is  an  heir  and  devisee, 
and  that  bis  portion  of  said  undivided 
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estate  will  be  f  4,000,  more  orless.  Where- 
fore the  plaintiff  praj'B  the  Judgment  of 
the  court  for  the  sum  of  91,266,  the  co8tB 
of  this  action,  and  for  such  other  and  far- 
ther relief  as  the  court  shali  think  her  en- 
titled to."  The  defendants  demur  to  the 
above  complaint,  upon  the  ground  that  it 
does  not  state  facts  sufflclent  to  consti- 
tute a  cause  of  action,  in  this:  "  (1)  That 
it  appears  on  the  face  of  the  complaint 
that  there  was  no  contract,  either  express 
or  implied,  upon  the  part  of  the  defend- 
ants, or  either  of  them,  that  the  plaintiff 
should  take  upon  herself  the  support  of 
said  child,  or  that  they,  or  either  of  them, 
would  pay  for  the  support  of  said  child. 
(2)  That  it  appears  upon  the  face  of  the 
complaint  that  the  plaintiff  took  upon  her- 
self caro  and  support  of  the  said  child  out 
of  pure  benevolence,  and  solely  at  the  re- 
(luest  of  its  mother,  and  in  fnlflllment  of 
a  promise  made  to  her  by  the  plaintiff." 
The  court  overruled  the  demurrer,  with 
leave  to  the  defendants  to  answer,  and 
they,  having  excepted,  appealed  to  this 
court. 

E.  8.  Hdartln  and  Janius  Darls,  for  ap- 
pellants.   P.  B.  Manning,  for  appellee. 

Mebrimon,  C.  J.  We  think  the  court 
should  have  sustained  the  demurrt^r  upon 
the  general  ground  that  the  complaint 
fails  to  state  facts  sufflclent  to  constitute 
a  cause  of  action.  It  Is  lot  alleged  that 
the  defendant  Walker  employed  the  plain- 
tiff to  do  the  service  for  bis  child  for  which 
she  claims  compensation,  or  that  he  prom- 
ised, expressly  or  by  implication,  to  pay 
her  for  the  same;  nor  are  facts  alleged  up- 
on which  the  law  implies  his  liability  and 
obligation  to  pay  therefor.  It  is  not  al- 
leged that  the  father  abandoned  or  neg- 
lected his  child;,  that  he  would  not  or 
could  not  protect  and  provide  for  and 
support  her;  or  that  he  knew  of,  recog- 
nized, approved  of,  and  accepted  the  serv- 
ices of  the  plaintiff.  That  he  was  so  in 
default,  or  promised  to  pay  for  the  plain- 
tiff's services,  is  left  to  mere  Inference  and 
remote  implication.  If  It  be  granted  that 
a  father  is  legally  bound  to  provide  tor, 
protect,  and  support  his  child,  it  must  be 
alleged,  in  a  case  like  this,  that  he  failed  to 
do  so,  or  that  he  promised  expressly  or  by 
clear  implication  to  pay  for  the  services 
for  which  compensation  Ia  demanded.  The 
facts  stated  in  the  fourth  paragraph  of 
the  complaint  are  too  indefinite,  indirect, 
and  inconclusive  to  constitute  or  be  treat- 
ed as  a  substitute  for  a  material  part  of 
the  allegation  of  a  cause  of  action.  More- 
over, It  appears  from  the  complaint  that 
at  the  time  the  services  were  rendered  the 
father  was  insane  and  an  Inmate  of  the 
insane  asylum,  and,  at  least  prima  facie, 
incapable  of  promising  to  pay  the  plaintiff 
for  her  services. 

Besides,  it  appears  from  the  con- plaint 
that  the  plaintiff  cared  for  and  supported 
tlie  child  of  her  sister  at  the  latter's  re- 
quest, made  shortly  before  she  died,  as  a 
.  work  of  benevolence  and  charity,  for  which 
she  made  no  charge  and  expected  uo  pe- 
cuniary compensation.  She  promised  her 
«lster  not  simply  to  care  for,  but  to  care 
for  and  support,  her  child.  She  said  noth- 
ing of  compensation  at  the  time  she  made 


the  promise,  or  at  any  time  afterwards, 
until  she  brought  this  action, so  far  as  ap- 
pears. She  does  not  allege  or  intimate 
that  she  charged  the  father  for  her  serv- 
ices, or  that  she  expected  compensation 
from  him.  It  seems  that  at  first  the  father 
was  poor  and  Insane;  that  afterwards,  in 
some  way,  became  to  have  property ;  and 
the  plaintiff  then,  and  not  until  then,  de- 
termined to  ask  for  the  compensation  she 
seeks  to  recover  by  this  acilon.  This  she 
cannot  do.  She  could  not  support  the 
child  from  motives  of  charity  and  love  for 
her  departed  sister  without  any  intention 
of  charging  the  father  for  the  same,  and 
afterwards,  when  he  came  to  be  the  owner 
of  property,  compel  him  to  pay  her  for 
her  good  work  of  love  and  charity.  She 
had,  in  such  case,  no  valid  claim  at  law  or 
In  equity.  University  v.  McNair,  2  Ired. 
Eq.  605;  Hedrick  v.  Wagoner,  8  Jones,  (N. 
C. )  3G0 ;  Miller  v.  Lash,  85  N.  C.  54 ;  Young 
V.  Herman,  »7  N.  G.  280, 1  S.  E.  Rep.  792. 
There  is  error.  The  order  overruling  the 
demurrer  must  be  reversed,  and  the  case 
disposed  of  according  to  law.  To  that 
end  let  this  opinion  be  certiBed  to  the  su- 
perior court.    It  is  so  ordered. 

Avery,  J.,  dissents. 


(109  N.  C.  810) 

State  et  al.  v.  Gbobqia  Co. 

{.SwprerM  Cawrt  of  North  Carolina.    Nov.  10; 
1891.) 

Appbal — Cbrtiorabi  —  Intxhlocdtobt  Obdbk— 

POBLIOATION  OF  WMT. 

1.  Appeal  does  not  lie  from  an  interlooutory 
mling  on  objections  to  the  Jurisdiction  of  the 
court 

2.  Certiorari  does  not  lie  as  a  substitute  for 
an  appeal  from  an  Interlocutory  order  of  a  supe- 
rior court. 

8.  A  daily  publication  of  a  summons  in  a 
newspaper  from  August  3d  to  August  81st,  prior  to 
the  term  of  court  oeginning  Aug:ust  31st,  was  a 
sutQcient  publication,  under  Acts  N.  C.  ISai,  c. 
108,  which  provides  that,  where  service  of  sum- 
mons by  publication  is  required,  the  publication 
must  be  once  a  week  for  four  weeks. 

Application  for  certiorari  to  the  superior 
court.  Guilford  county. 

Action  by  the  state  of  North  Carolina 
and  Guilford  county  against  the  Georgia 
Company  was  commenced  by  summons, 
and  service  was  had  by  publication.  The 
notice  of*  summons  was  published  from 
August  3d  to  August  illst,  both  inclusive, 
the  last  day  being  the  day  on  which  court 
opened.  On  September  5th  the  case  was 
called  in  its  order,  when  defendant  ap- 
peared specially,  and  moved  as  follows: 
"(1)  That  this  case  go  over  to  next  term 
as  return  term  of  summons,  because  the 
notice  of  publication  embraces  only  four 
weeks,  and  not  four  weeks  and  ten  days. 
(2)  The  case  Is  not  properly  constituted 
In  this  court,  in  that  a  copy  of  the  sum- 
mons and  the  proper  title  of  action  was 
not  made  in  the  publication.  Both  mo- 
tions overruled.  Defendant  prayed  an 
appeal  to  supreme  court,  which  was  re- 
fused. Plaintiff  moved  for  judgment  for 
want  of  an  answer.  Defendant,  under 
protest,  then  entered  a  general  appear- 
ance, and  asked  for  60  days  to  answer  or 
demur  as  of  this  term.  Plaintiff  then 
withdraws  its  prayer  for  judgment,  and 
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60  days  granted  by  consent  In  which  to 
file  answer."  Defendant  ha vinfir  (ailed  to 
giye  notice  ot  appeal,  to  enter  its  appeal, 
and  serve  its  ca«e  on  appeal,  now  comes 
and  asks  for  a  writ  ot  certiorari  to  bring 
up  the  case  as  on  appeal.    Denied. 

L.  M.  Scott  and  R.  M.  Douglas, torplaln- 
tia.  F.  a.  Buabee  and  P.  B.  Means,  for 
defendant. 

CI.ARK,  J.  This  application  is  for  a  cer- 
tiorari as  a  substitate  tor  an  appeal 
claimed  to  have  been  denied  by  the  Jadge. 
Skinner  ▼.  Mnxwell,  67  N.  C.  257.  It  is 
clear  that  an  appeal  did  not  lie  from  the 
interlocutory  ruling  of  the  coort,  and  it 
was  the  duty  of  the  judge  not  to  suspend 
proceedings.  Carleton  v.  Byers,  71  N.  C. 
831.  If  the  defendant  was  not  duly  served 
with  process  properly  returnable  to  such 
term,  it  could  either  have  disregarded 
the  further  proceedings  ot  the  court,— 
which  would  have  been  a  nullity  as  to 
it,— or  it  could  have  had  its  exception 
noted,  and  have  proceeded  with  the  trial, 
— ^the  latter  being  the  preferable  and  more 
commendable  course.  Plemmons  v.  Im- 
provement Co.,  106  N.  C.  614, 13  R.  B.  Rep. 
188.  The  manifest  delays  and  inconven> 
iences  from  entertaining  premature  and 
fragmentary  appeals  have.  Indeed,  been 
often  pointed  out.  Hines  v.  Bines,  84  N. 
C.  122;  Commissioners  v.  Satchwell,  88  N. 
C.  1;  White  v.  Dtley,  94  N.  C.  611;  and  in 
many  other  cases.  As  no  appeal  lay,  a 
certiorari,  as  a  substitute  therefor,  can- 
not be  granted.  Badger  v.  Daniel,  82  N. 
C.  468.  Notwithstanding  the  petition 
must  be  denied,  it  may  serve  the  end  in 
view  to  pass  upon  the  points  presented, 
as  has  ocen  sometimes,  tbimgh  rarely, 
done  by  the  court,  upon  suflScient  cause 
to  justify  It.  McBryde  v.  Patterson,  7«N. 
C.  412;  State  y.  Tyler,  86  N.  C.  569;  State 
V.  Lockyear,  96  N.  C.  638;  State  v.  Nash, 
97  N.  C.  514.  2  S.  E.  Kep.  645;  State  v.  Di- 
vine. 98  N.  C.  778,  4  S.  E.  Rep.  477.  The 
publication  required  by  chapter  108,  Acts 
1889,  is  "once  a  week  for  tour  weeks." 
This,  it  appears  from  the  petitioner's  ap- 
plication, was  made,  for  it  avers  the  daily 
publication  in  a  newspaper  troni  August 
8  to  August  31,  1891;  and  a  publication 
on  the  fou?  Mondays,  August  8d,  10th, 
17th,  and  24th,  was  a  publication  "once 
a  week  for  four  weeks  "  prior  to  the  term 
of  court  beginning  Monday,  August  81st. 
But  It  the  requirement  Is  construed  to 
mean  publication  "for  four  weeks,"  still 
there  was  compliance  under  uur  statute, 
(Code,  §§  596.  602,)  for,  "excluding  the  Hrst 
day,  [August  3d,]  and  Including  the  last 
day,"  August  Slst,  there  was  publication 
made  for  28  days,  or  "  four  weeks. "  The 
same  construction  has  always  been  given 
to  the  statute  (Id.  5  200)  requiring  per- 
sonal service  "ten  days  before  the  begin- 
ning of  the  term, "for  service  before  mid- 
night of  Friday,  the  tenth  day  before  court, 
has  always  been  held  sufficient.  Taylor  v. 
Harris,  82  N.  C.  26.  We  do  not  think  that 
the  defendant,  when  served  by  publication. 
Is  entitled  tolOdays  in  addition  to  tbefour 
weeks.  The  publication  "  once  a  week  for 
four  weeks"  is  a  substitute  'or  and  stands 
In  lien  of  the  "ten  days"  ^bich  Is  allowed 
to  a   party  on  whom  siitjfiDons  is  person- 


ally nerved.  This  is  not  only  consonant  tu 
the  reason  of  the  thing,  but  is  In  accord- 
ance with  the  express  words  of  the  stat- 
ute. Code,  §  227.  "In  the  cases  in  which 
service  by  publication  is  tdlowed  the  sum- 
mons shall  be  deemed  served  at  the  expira- 
tion of  the  time  pi-escribed  by  the  order  ol 
publication,  and  the  part>  shall  then  bs 
in  court;"  that  is,  exactly  as  a  party  who 
has  had  10  days '  personal  notice  of  the 
summons  would  l>e  in  court.  We  are  cited 
to  the  New  York  decisions,  but  the  stat- 
ute in  that  state  (Code  N.  T.  {  441)  diflerB 
essentially  from  ours,  in  the  omission  of 
the  words,  "  and  the  party  shall  then  b» 
in  conrt. "  Nor  is  there  any  force  in  the 
further  objection  that  "a  copy  of  the  sum- 
mons and  the  proper  title  of  the  action 
was  not  made  In  the  publication. "  The 
publication,  as  set  out  in  the  petitl<Hi.  is 
a  substantial  pnblication  of  thesnmmons. 
and  a  full  compliance  with  the  statute. 
It  contains  everything  that  is  in  the  sum- 
mons, and  the  additional  matter  in  the 
publication,  at  the  most,  was  mere  sur- 
plusage. We  cannot  conceive  how  Uie  de- 
fendant could  have  been  prejudiced  there- 
by.   MoUon  denied. 

—  (»•  M.  a  iTJ) 

COZABT. 


Clement  v, 


(Sumrwme  Court  of  North  CaroUna.    Kor.  18, 
1891.) 

FKi.i7sui.KrT  CoirvBTijicxs— Saosar  Tsna*— Biu 
aw  DacKOXNT's  Itum. 

1.  Under  Code  M.  C.  S  IMS,  nrovldli«  thtt 
traadolent  grUta,  grant*,  eta,  shall  be  void  aa  to 
penons  who  "are,  aball,  or  might  be"  theceby 
defrauded  of  ^elr  claims,  a  graot,  made  in  ooo- 
templation  of  insolvenoy,  wilbout  valoable  con- 
sideration, and  with  the  understanding  that  tin 
land  sbonld  be  held  for  the  bmeflt  of  the  grantor, 
and  shielded  from  such  debts  as  he  then  owed  or 
should  incur,  was  void  aa  to  aolMeqaent  cred- 
itors. 

8.  It  was  immaterial  that  the  oonveyanoe  was 
absolute  on  its  face,  and  oontalneii  no  olaaae  of 
defeasance. 

3.  Decedent,  with  Intent  to  debrand  his 
creditors,  conveyed  land  to  hla  son,  and  the  lat- 
ter conv^ed  it  to  his  brother,  decedent's  admin- 
istrator, in  tmst  for  their  father  and  his  heirs. 
The  administrator  filed  tis  final  aooonnt,  and 
left  debts  of  decedent  unpaid,  witliont  seUing,  or 
applying  for  license  to  selL  said  land.  BM 
that,,  under  Code  N.  C.  |  U3(L  providing  that 
where  a  decedent's  personalty  U  insafBcient  to 
pay  his  debts,  his  administrator  shall,  withoot 
undue  delay,  apply  to  the  court  for  lioeoae  to 
sell  his  real  estate,  and  that  the  court  may,  at 
the  instance  of  any  creditor,  oompel  him  to  per- 
tatm  his  daty,  there  was  no  necessity  that  a 
creditor  shoula  demand  of  tha  administrator  that 
he  sell  said  land,  before  hricging  aa  aotlon  to 
compel  him  to  do  so. 

Appeal  from  superior  toort,  GranviUe 
county :  Edwin  T.  Botsin,  Judge. 

Action  by  Thomas  D.  Clement,  adminis- 
trator of  Am'os  Ooocb,  against  W.  W. 
Cozart,  admlutstrator  of  James  C.  Coaart, 
et  al.,  to  compel  said  defendant  to  render 
an  account  of  his  intestate's  peraonal 
property,  and  to  subject  certain  laud,  II 
necessarv,  to  the  payment  o(  a  debt  do* 
plaintiff's  intestate. 

Statrment  bv  the  OotJBT.  The  plain- 
tiff, by  leave  ot  the  court  first  bad  and 
obtained,  dies  the  following  anarnded 
complaint,  and  alleges:  "(1)  That  Amoi 
Oooch,  late  ot  said  county  of  Qraovlile; 
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died  intestate  In  said  county  In  the  montb 
of  March,  1886.  (2)  Tiiat  on  the  16th  of 
March,  1885,  plaiatitt  was  dnlr  appointed 
and  qualified  as  administrator  upon  said 
Intestate's  estate.  (3)  That  on  the  Ist 
of  September.  1877,  the  defendant  Thomas 
I.  Smith  and  James  C.  Cosart  and  John 
O.  Harris,  for  a  valuable  considAratlon, 
executed  and  delivered  to  plaintifTs  said 
intestate,  Amos  Gonch,  their  bond  for 
the  payment  to  him  ol  the  sum  of  one 
thousand  dollars.  (4)  That  at  the  Sep- 
tember term,  1886,  of  the  superior  court 
of  said  county,  plaintiff,  as  admiulBtrator 
as  aforesaid,  recovered  jndgrment  on  said 
bond  against  the  said  Thomas  I.  Smith 
and  the  said  James  C.  Cotart  for  $1,246, 
with  interest  on  f  1,000,  the  principal  sum 
In  said  bond,  at  the  rate  ot  six  per  cent, 
per  annum  from  the  6tb  day  of  February, 

1886,  until  paid,  and  for  his  costs  of  ac- 
tion. (6)  That  on  the  15th  ot  February, 
1888,  said  Smith,  who  was  a  son-in-law  of 
the  said  James  C,  paid  in  part  satisfac- 
tion of  said  judgment  debt  f468.32;  that 
no  other  or  further  payments  have  been 
made  towards  tlie  satisfaction  of  said 
debt,  leaving  a  balance  of  f — ,  with  in- 
terest as  aforesaid  from  the —— day  of 

,  188—.  Htili  due  and  owing  as  afore- 
said. (6)  That  by  deed  absolute  on  its 
face,  dated  2l8t  ot  November,  1871,  the 
said  James  C.  Cosart  and  bis  wife,  Jane,  for 
the  recited  consideration  ot  $2,000,  con- 
veyed to  their  son-in-law  the  defendant 
David  C.  Lunsford,  and  to  their  son  the 
defendant  Thomas  Q.  CoBart,three  tracts  of 
land, all  lying  neartbewaters  of  Tarriver, 
in  said  county  of  OranviUe,  to-wlt:  [The 
three  tracts  of  land  are  set  out  by  metes 
and  bounds,  aggregating  870  acres.]  (7) 
That  at  the  time  of  the  execution  of  said 
deed  the  said  James  C.  Cosart  was  great- 
ly Indebted,  ranch  beyond  his  ability  to 
pay,  and  said  deed  was  executed  by  him 
and  his  said  wife  with  the  Intent  to  hinder, 
delay,  and  defraud  the  then  and  all  subse- 
quent creditors  of  said  Jamas  C.  and  this 
covinous  purpose  ot  the  said  James  C. 
and  bis  said  wife  was  well  known  to  the 
said  grantees  and  to  the  ceatai  que  trusts 
in  said  deed  at  the  time  of  the  execution 
tbereot  as  aforesaid.  (8)  That  said  deed 
was  executed  by  said  James  C.  and  his 
said  wife,  as  plalntiUs  are  informed  and 
l)eileve,  upon  some  secret  trust,  tor  the  use 
and  benetit  ot  the  said  grantors,  in  some 
way  unknown  to  plaintiffs.  (9)  That  no 
part  ot  said  recited  consideration  ot  $2,- 
000  was  ever  paid  by  said  grantees  to  said 
grantors,  nor  was  it  ever  intended  by  ei- 
ther or  any  of  the  parties  to  said  deed 
that  said  sum  of  $2,000,  or  any  part  there- 
of, ever  should  be  paid,  but  said  deed  was 
in  truth,  end  was  intended  by  the  parties 
to  it  to  be,  a  voluntary  conveyance.  (10) 
That  said  James  C.  Cosart  died  intestate 
in  said  county  ot  flranville  in  the  year 

1887.  (11)  That  on  the  23d  ot  April,  1888, 
the  defendant  William  W.  Cosart,  who 
was  a  son  of  the  said  James  C.  Cosart  and 
his  said  wife,  Jane,  applied  to  the  supe- 
rior court  ot  fiaid  county  tor  letters  ot 
administration  upon  the  estate  of  the 
said  James  C,  and  in  his  said  application 
he  swore  that  the  personal  estate  of  said 
fames  C.  was  worth  about  f 6,  and  that 


he,  the  said  James  C, owned  no  real  prop- 
erty at  the  time  of  his  death.  (12)  That 
on  the  24tb  of  April,  1888.  the  said  William 
W.  Cozart  was  duly  and  legally  appoint- 
ed administrator  of  the  said  James  C. 
Cosart,  and  executed  hie  bond  as  such  ad- 
ministrator, with  E.  B.  Cozart  and  A.  S. 
Carringtou  as  his  sureties  thereto  in  the 
penal  sum  (A  $10,  conditioned  according 
to  law  for  the  faithful  performance  of  his 
duties  as  administrator  of  the  estate  ot 
the  said  James  C.  (13)  That  on  the  18th 
of  September,  1889,  the  said  William  W.,as 
administrator  as  aforesaid,  filed  in  the 
o£Bce  of  the  clerk  of  the  superior  court  of 
said  county  an  inventory  o(  the  personal 
estate  ot  the  said  James  C.,  ol  the  value  of 
about  $800.  (14)  That  on  the  10th  ot 
April,  1890,  the  said  William  W.,a9  admin- 
istrator as  aforesaid,  filed  on  oath  in  the 
office  uf  said  clerk  an  account  of  the  sales 
ot  the  personal  property  belonging  to 
the  estate  ot  the  said  James  C,  and  ot  all 
receipts  and  disbursements  on  account  of 
said  estate,  and  that  the  receipts  as  re- 
turned by  him  into  the  office  of  said  clerk 
aggregated  $361.98,  and  the  disbursements 
as  returned  by  him  as  aforesaid  aggregated 
$288.66,  leaving  a  balance  in  his  hands,  as 
returned  by  him,  of  $63.83  only.  (16)  That 
said  account  of  sales, as  Just  abovestated, 
and  said  disbursements,  was  intended  by 
said  William  W.  to  be,  and  is,  his  final 
account  with  his  said  intestate's  estate. 
(16)  That  the  said  James  C.  at  the  time 
of  his  death  as  aforesaid,  left  no  money 
or  effects  or  personal  property  of  any  kind 
whatsoever,  beyond  what  is  stated  in 
said  inventory  and  said  account  of  sales 
ot  his  said  administrator,  and  that  the 
same  was  insufficient  to  pay  said  James 
C.  Cozart's  debts,  and  the  costs  and 
charges  ot  administering  his  estate,  and 
it  will  be  necessary  to  sell  the  real  proper, 
ty,  or  some  part  thereof,  to  pay  his  debts,  ' 
and  the  costs  and  charg^es  of  administer- 
ing his  estate.  (17)  That  the  said  James 
C.  Cozart  died  seised  of  the  three  (8)  tracts 
of  land,  aggregating  three  hundred  and 
seventy-two  acres,  set  lorth  and  de- 
scribed in  article  six  of  this  complaint. 
(18)  That  on  the  4th  day  ot  December, 
1884,  the  defendants  David  C.  Lunsford 
and  his  wife,  Nancy  J.,  and  the  defendants 
Thomas  G.  Cozart  and  his  wife,  Bettie  F., 
tor  the  recited  consideration  ot  $1,  con- 
veyed by  deed  said  three  (8)  tracts  of  laud 
to  the  defendant  William  W.  Cozart  and 
his  heirs,  in  trust  for  the  use  and  benefit 
of  the  said  James  C.  and  his  uaid  wife 
Jane,  for  their  lives,  and  tor  the  life  of  the 
survivor  of  them,  and,  at  the  death  of  the 
survivor  of  them  two,  to  be  sold  by  the 
said  William  W.,  and  the  proceedH  of  such 
sale  to  be  by  him,  the  said  Willium  W., 
divided  among  the  children  or  heirs  at 
law  of  the  said  James  C.  Cozurt.  (19) 
That  the  said  Thomas  I.  Smith  is  insol- 
vent. (20)  That  the  said  James  C.  Cosart 
left  him  surviving  the  following  children, 
the  defendants  to  this  action,  who  are 
his  only  heirs  at  law,  to-wit:  William 
W.  Cozart,  Thomas  G.  Cozart,  James  H. 
Cozart,  Frances  Peed,  Lucy  Piper,  Nancy 
I.,  wife  ot  the  defendant  David  C.  Luns- 
ford, Martha,  wife  ot  the  defendant  James 
Jones,   Annetta,   wile   ol    the  defendant. 
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WiUiani  C.  Peed,  Larcreasy,  wife  of  the 
defendant  Jesse  V.  Roberts,  and  Sally, 
wife  of  the  defendant  Thomas  I.  Smith. 
Wherefore  the  plaintiff  demands  judgment 
against  the  defendants— (1)  That  the  de- 
fendant William  W.  Cozart,  as  adminis- 
trator of  James  C.  Cozart,  render  an  ac- 
count of  the  personal  estate  of  bis  said 
intestate,  which  did  come,  or  onght  to 
have,  to  his  hands  to  be  administered  by 
him  as  sach  administrator,  and  also  of 
the  debts  and  funeral  expenses  of  the  said 
James  C.,  and  also  of  the  costs  and 
charges  of  his  said  administrator.  (2) 
That  out  of  said  personal  property  said 
administrator  pay  his  Intestate's  debts,  If 
there  be  a  sufficiency  thereof  for  that  pur- 
pose. (3)  That  If,  upon  the  taking  and 
stating  of  such  account,  It  shall  appear 
that  there  is  not  in  the  hands  of  said  ad- 
ministrator asufficiencyof  personal  assets 
to  pay  his  intestate's  debts,  and  the  costs 
and  charges  of  adminlsterlug  bis  estate, 
then,  and  in  that  event,  said  William  W., 
as  administrator  as  aforesaid,  or  as  trus- 
tee as  aforesaid,  be  ordered,  adjudged,  and 
decreed  to  sell  said  lands,  or  as  much 
thereof  as  may  be  necessary  to  pay  his  in- 
testate's debts,  and  out  of  the  proceeds  of 
said  sale  to  pay  said  debts.  (4)  For  their 
costs  of  action.  (6)  For  such  other  and 
further  relief, "  etc. 

In  this  action  the  defendants  demur  to 
the  amended  complaint,  that  it  does  not 
state  facts  sufSclent  to  constitute  a  cause 
of  action— "(1)  In  that  it  appears  that  the 
conveyance  of  the  tracts  of  land  described 
in  the  complaint  by  James  C.  Cozart  was 
made  21flt  November,  1871,  and  the  debt  on 
which  Judgmentwas  taken  by  the  plaintiff 
was  not  contracted  until  September  1, 
1877;  and,  under  section  1545  of  the  Code, 
plaintiff's  intestate  was  not  disturbed, 
hindered,  delayed,  or  defrauded  thereby. 
(2)  That  there  is  no  allegation  that  any 
clause  of  defeasance  was  omitted  by  mis- 
take from  thesaid  deed,  which,  being  abso- 
lute on  its  face,  even  though  voluntary, 
conveyed  all  interest  which  James  O.  Co- 
cart  had  in  the  said  tracts  of  land  to  hla 
son  and  son-in-law  upon  good  considera- 
tion ;  and  no  parol  agreement  in  regard 
to  any  present  or  future  Interest  therein, 
even  if  tlie  same  existed,  as  alleged  In  the 
complaint,  (it  not  being  stated  tliatit  was 
in  writing,  signed  by  David  C.  Lunsford 
and  Thomas  G.  Cozart,  as  required  by  sec- 
tion 1554  of  the  Code,)  could  be  enforced 
after  the  execution  of  salt!  deed  by  James 
C.  Cozart,  nor  by  bis  subsequent  creditors, 
who  now  ask  to  be  subrogated  to  his 
rights.  (S)  In  that  it  appears,  from  the 
allegations  of  said'  complaint,  that  after 
the  debt  on  which  this  action  is  founded 
was  contracted,  James  C.  Cozart  had  no 
interest  in  said  tracts  of  land  except  that 
acquired  by  the  conveyance  of  David  C. 
Lunsford  and  Thomas  G.  Cozart  to  W.  W. 
Cozart  as  trustee,  and  such  interest  ex- 
pired with  the  life  of  said  JamesC.  Cozart, 
and  there  was  nothing  left  of  which  he 
was  seised  at  his  death  which  his  admin- 
istrators could  sell.  (4)  That  the  allegar 
tions  of  said  complaint.  In  regard  to  cred- 
itors of  James  C.  Cozart  in  1871,  are  vaicue 
and  indefinite,  and  should  be  disregarded, 
aa  their  claims  are  long  since  barred ;  and 


besides,  the  plaintiff  shows  no  connection 
of  any  creditors  then  existing,  if  there 
weresach.as  alleged,  with  this  proceeding, 
nor  is  there  any  allegation  that  any  rights 
of  such  creditors  were  assigned  to  the 
plaintiff's  intestate.  (5)  That  there  is  no 
allegation  that  the  defendant  W.  W.  Co- 
zart, as  administrator  of  James  C.  Cozart. 
has  refused  to  bring  suit  to  sell  any  land 
upon  the  request  of  the  plaintiff,  or  in  any 
way  neglected  to  perform  any  duty  in  re- 
gard tliereto.  Wherefore  the  defendants 
demand  judgment  that  the  said  plaintitf 
has  no  cause  of  action  against  them  upon 
the  facts  alleged,  and  that  the  said  Jamea 
C.  Cozart  had  no  Interest  at  his  death  in 
thesaid  tracts  of  land,  which  could  be  sold 
by  defendant  W.  W.  Cozart,  either  as  ad- 
ministrator or  trustee,  and  that  the  plain- 
tiff bad  made  no  request  for  such  sale  prior 
to  this  action,  and  for  tbese  reasons  that 
this  demurrer  be  sustained  and  said  ac- 
tion be  dismissed  as  to  all  the  defendants  ; 
that  as  there  appears  from  said  complaint 
to  be  no  necessity  for  an  account  of  the 
administration  of  said  estate,  and  it  is  al- 
leged tbutthere  has  been  a  final  settlement 
thereof,  this  tictlon  be  also  dismissed  as  to 
the  administrator. " 

Plaintiff  appeals  from  a  judgment  sus- 
taining a  demurrer  to  his  amended  com- 
plaint.   Reversed. 

L.  C.  Edwards  and  Batcbelor  <£  Derer- 
eax,  for  appellant.  John  W.  Grnbam  and 
A.  W.  Qrab&m,  for  appellee. 

Davib.J.  1.  Theflrstgronnd  of  demurrer 
is  based  upon  the  fact,  as  appears  in  the 
complaint,  that  the  debt  of  the  plaintiff 
was  not  contr:icted  until  some  time  after 
the  deed  from  James  C.  Cozart  to  his  son- 
in-law  was  executed,  and  the  deed  could 
not,  therefore,  be  embraced  by  the  stat- 
ute of  frauds,  (Code,  §  1545.)  which  makes 
void  fraudulent  gifts,  grants,  etc.,  "only 
as  against  that  person,  his  heirs,  execu- 
tors, Rud  assigns,  whose  debts,  accounts, 
damages,  penalties,  and  forfeitures,  by 
such  fraudulent  or  covinous  devices  and 
practices  aforesaid,  are,  shall,  or  might 
be  in  any  wise  disturbed,  hindered,  de- 
layed, or  defrauded,"  etc.;  and  it  is  insist- 
ed that  a  debt  which  had  no  existence 
when  the  deed  was  made  could  not  be  su 
disturbed,  hindered,  etc.  We  apprehend 
that  if  a  deed  be  made,  showing  upon  its 
face  a  full,  valuable  consideration,  but 
upon  the  secret  trust  that  the  vendee 
shall  not  pay  anything  therefor,  but 
shall  hold  the  same  in  contemplation  of 
Insolvency  for  the  benefit  of  the  vendor, 
so  ns  to  protect  and  shield  the  property 
against  any  debts  that  he  may  owe  at 
the  time,  or  any  liabilities  that  he  may 
subsequently  Incur,  such  a  deed  would  be 
Toid  as  to  all  persons  whose  claims  "  are, 
shall,  or  might  be"  defrauded  thereby. 
As  to  pre-existing  debts,  such  a  deed 
would  be  Ipso  facto  fraudulent  and  void. 
Morgan  v. McLelland,  3Dev.82.  "Avolun- 
tary  conveyance  is  necessarily  and  in  law 
fraudulent  when  opposed  to  the  claim  of 
a  prior  creditor:"  as  against  subsequent 
creditors,  whether  fraudulent  or  not  de- 
pends upon  the  bona  Sdes  of  the  transac- 
tion, and  the  question  Is  one  of  intent,  to 
be  passed  upon  by  the  jury.    O'Daniel  ▼. 
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Crawford,  4  Dev.  197,  in  which  the  snbject 
of  fraudulent  conveyances  Is  elaborately 
discOBsed  in  concurrlns;  opinions  by  RuF- 
FiN,  C.  J.,  and  Oabton  and  Daniel,  JJ. 
The  first  ground  ot  demurrer  cannoi;  be 
sustained. 

2.  The  second  ground  of  demurrer  is 
that  there  is  no  allegation  of  any  clause 
of  defeasance,  and,  the  deed  being  upon 
good  consideration,  the  grantor  bad  no 
interest  In  the  land  which  could  be  en- 
forced by  him  or  his  subsequent  creditors. 
If  the  conveyance  was  made  upon  a 
fraudulent  trust,  ot  course  the  court 
would  not  aid  the  grantor  in  its  enforce- 
ment, but  the  deed  was  void  as  to  credit- 
ors, and  no  clause  of  defeasance  was  nec- 
essary as  to  them,  and  the  second  ground 
of  demurrer  cannot  be  sustained. 

3.  The  third  ground  of  demurrer  cannot 
be  sustained.  The  plaintiff's  action  rests 
upon  the  allegation  that  the  deed  of 
James  C.  Cosart  to  bis  son-in-law  Luns- 
ford  was  fraudulent  and  void  as  against 
creditors,  and  neither  Lunsford  nor  W.  W. 
Cozart,  the  trustee,  acquired  any  title  as 
against  creditors. 

4.  The  fourth  ground  ot  demurrer  Is 
based  upon  the  assumption  that  the  deed 
could  only  be  fraudulent  and  void  as 
against  creditors  existing  at  the  time  of 
tbe  deed.  As  we  have  seen,  this  is  a  mis- 
apprehension, and  the  fourth  ground  of 
demurrer  cannot  be  sustained. 

5.  It  Is  alleged  in  the  complaint,  and  tbe 
demurrer  admits,  that  tbe  persoual  prop- 
erty of  the  decedent  was  insufficient  to 
pay  his  debts,  and  that  a  sale  of  bis  real 
estate  was  necessary  for  that  purpose. 
The  statute  (Code,  S  1436)  makes  it  the 
duty  of  the  administrator,  without  undue 
delay,  to  apply  to  the  court  for  license  to 
sell  the  real  estate,  etc.,  and  the  court,  at 
the  instance  ot  the  creditor,  may  compel 
him  to  perform  this  duty.  Pelletler  t. 
Saunders,  67  N.  C.  261.  For  the  purposes 
of  demurrer.  It  is  admitted  that  the  deed 
of  the  decedent  was  niade  with  the  intent 
to  hinder,  dela.y,  and  defraud  the  then  ex- 
isting and  subsequent  creditors  ot  the 
grantor,  and  that  the  defendant  adminis- 
trator was  a  party  to  this  fraudulent 
transaction ;  that  he  had  filed  his  final  ac- 
count, leaving  debts  of  the  decedent  un- 
paid, without  selllQg,  or  applying  to  the 
court  for  license  to  sell,  the  real  estate  of 
bis  Intestate;  and  from  the  tacts  fully  ap- 
pearing in  the  complaint,  and  admitted 
by  the  demurrer,  the  administrator  had 
designedly  tailed  and  neglected  to  perform 
his  duty,  and  apply  to  the  court  for 
license  to  sell  tbe  land  fraudulently  con- 
veyed by  the  deed  of  the  Intestate,  under 
and  through  which  he  and  the  other  de- 
fendants are  beneficiaries,  and  from  the 
facts  appearing  In  tbe  complaint  no  de- 
mand was  necessary.  Before  the  real  es- 
tate ot  a  decedent  can  be  sold  to  pay  debts, 
either  upon  tbe  application  of  an  adminis- 
trator or  at  the  instance  of  a  creditor,  un- 
der sections  1448  or  1474  of  the  Code,  it 
most  be  made  to  appear  that  the  person- 
al estate  has  been  exhausted  or  is  insuffl- 
clent  to  pay  the  debts  of  the  decedent,  and 
tbis  may  be,  and  usually  Is,  ascertained 
by  an  account.  This  Is  well  settled,  as 
will  appear  by  reference  to  tbe  present 
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ease,  when  before  this  court  on  a  former 
appeal,  (107  N.  C.  695,  12  S.  E.  Rep.  254,) 
and  cases  thereclted.  And  tbe  fifth  ground 
of  demurrer  cannot  be  sustained.  There 
is  error,  and  the  demurrer  must  be  over- 
ruled. Let  this  be  certified,  to  tbe  end 
that  the  defendants  may  answer  or  not, 
as  they  may  be  advised. 


(109  N.  c.  m) 
Richmond  &  D.  R.  Co.  t.  Town  of  Rrius- 

VII-LE. 

(Supreme  Court  of  North  Ccwrolina.    Dec.  1, 
1891.) 

Rbcovibt  or  Invai.ii>  Tax— Dbkuid. 

Act  N.  C.  1887,  c.  137,  |  84,  provides  that 
in  every  case  where,  for  any  reason,  a  tax  paid 
is  claimed  to  be  invalid,  the  person  paying  tbe 
same  may,  within  30  days  after  payment,  de- 
mand the  same  in  writing  from  the  treasurer  of 
the  town  levying  the  tax;  and,  if  the  tax  is  not 
refunded  wiutin  90  days  tbeinesfter,  a  right  of 
action  therefor  aocmes  aminst  the  town,  field, 
that  a  demand  within  80  oavs  after  payment  was 
a  prerequisite  to  a  right  of  action;  and  scorn- 
plaint,  In  such  case,  which  fails  to  allege  such 
demand,  is  insaffloient  on  demurrer. 

Appeal  from  superior  court,  Sodcing- 
bam  county;  John  O.  Btncm,  Judge. 

Action  by  tbe  Richmond  &  Danville  Rail- 
road  Company  against  the  town  of  Reids- 
ville  to  recover  a  tax  claimed  to  be  Illegal, 
and  paid  under  protest.  From  a  Judg- 
ment for  defendant,  plaintiff  appeals. 
AfSrmed. 

Stateiibnt  bt  thb  Couut.  Tbe  plain- 
tiff brought  this  action  to  recover  the 
sum  of  f  200  which  It  alleges  the  defendant 
nnlawtnlly  collected  from  It  as  license  tax. 
It  alleges  that  it  was  a  common  carrier  of 
freights  and  passengers  Into  and  out  of 
this  state  Into-  and  from  other  states; 
that  It  was  not  subject  to  such  tax;  that 
such  tax  interfered  with  interstate  com- 
merce, and  was  Imposed  in  violation  of 
the  constitution  of  the  United  States,  etc. 
Tbe  defendant,  among  other  defenses, 
pleaded  "that  plaintiff  tailed  to  make  a 
demand  tor  the  taxes  so  paid  within 
thirty  days  after  payment  thereof,  as 
provided  by  law  In  such  cases,  and  tor 
this  reason  defendant  says  plaintiff  com- 
pany cannot  maintain  this  action,  and 
pleads  the  same  In  bar  thereof. "  By  con- 
sent of  parties  the  court  found  the  follow- 
ing tacts :  "  (4)  That  in  the  years  1887  and 
1888  the  defendant  levied  a  license  tax  of 
¥50  tor  each  of  said  years  on  the  plaintiff 
company;  the  following  being  the  town 
ordinance:  '  Fur  defraying  tbe  current  ex- 
penses ot  the  corporation  for  the  year 
1887,  the  following  general  (on  real  and 
personal  estate)  poll  and  license  taxes 
shall  be  levied  and  collected,  to-wtt:  On 
each  railroad  company  a  tax  ot  fifty  dol- 
lars.' That  this  tax  was  continued  during 
the  year  1889,  hut  Increased  to  one  hun- 
dred dollars.  (5)  That  on  tbe  13th  day  of 
March,  1889,  the  taxes  for  the  years  1S87 
and  1888  were  demanded  by  the  tax  col- 
lector of  the  town  of  BeldsvlUe  of  the 
plaintiff,  and  payment  refused.  That  on 
the  19tb  of  March,  1889,  the  tax  collector 
levied  on  some  of  the  cars  ot  plaintiff  for 
said  tax,  when  plaintiff  paid  the  same,  un- 
der protest,  to  save  its  property  from 
sale;  tbe  protest  being  as  follows:  'To 
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the  tax  collector  of  ReldsvHle,  North  Car- 
olina: Please  take  notice  that  the  Rich- 
mond and  DanTille  Railroad  Company 
pajTH  the  one  hundred  dollara  claimed  by 
ReldBville  asratnst  fsaid  company  under 
protest,  and  that  it  will  sue  to  recover  the 
same  in  due  time.  D.  Schknck,  Counsel  R. 
&  D.  R.  R.  Co.  March  19th.  1889 ; '  on  the 
back  ot  which  is  indorsed :  '  I  accept  serv- 
ice of  this  protest.  R.  M.  Clack,  Tax 
Collector.'  That  said  Clack  was  tax  col- 
lector at  that  time.  That  in  June,  1889, 
the  tax  collector  demanded  the  $100  tax 
levied  for  the  year  1889,  and  payment  was 
refused.  That  he  levied,  and  the  tax  was 
paid,  on  the22d  of  June,  1889.  under  like 
protest  and  proceedings  as  were  had  for 
the  taxes  of  1886  and  1887.  (6)  That  on 
the  23d  day  of  July,  1889,  plaintiff  demand- 
ed of  defendant  the  refunding  or  repay- 
ment of  the  taxes  paid  or  set  out  in  find- 
ing of  fact  No.  5,  which  was  refused." 
Thereupon  the  court  gave  judgment, 
whereof  the  following  is  a  copy:  "This 
cause  coming  cm  to  be  heard,  a  trial  by 
Jury  having  been  waived,  and  the  facts 
agreed  to  be  admitted  and  found  by  the 
court,  and  being  found  and  admitted,  as 
set  out  in  the  case,  it  is  ordered,  adjudged, 
and  decreed  that  the  town  of  ReldsviUe  is 
authorised  to  levy  the  tax  imposed  under 
the  ordinance  ot  said  town  against  the 
plaintiff  company,  and  that  the  same  Is 
not  unconstitutional.  The  other  ques- 
tions are,  therefore,  not  passed  upon, 
A.nd  it  Is  further  considered  by  the  court 
that  the  plaintiff  take  nothing  by  its  writ; 
that  the  defendant  go  hence  without  day, 
And  recover  Its  costs  of  action,  to  be 
taxed  by  the  clerk."  The  plaintiff  except- 
ed, and  appealed  to  this  court. 

i>.  Sehevek  and  Oeo.F.  Bason,  tor  appel- 
lant. 

Merrihon,  C.  J.  It  Is  not  questioned 
that  the  defendant,  through  its  officers 
and.  agents,  had  power  and  authority, 
by  the  terms  and  purposes  of  the  statute 
incorporating  it,  to  Impose  and  collect  the 
license  tax  complained  of  by  the  plaintiff. 
The  latter  contends,  however,  that  that 
statute  and  tax  were  unlawful  and  void, 
because,  as  It  alleges,  they  were  in  con- 
travention of  the  constitution  of  the 
United  States,  (article  1,.§  8,  par.3,)  which 
declares  and  provides  "that  congrees 
shall  have  power  •  •  •  to  regulate 
commerce  with  *  foreign  nations,  and 
among  the  several  states,  and  with  the 
Indian  tribes."  We  are  not  called  upon, 
nor  would  It  be  proper  for  us,  to  decide  the 
grave  question  thus  sought  to  be  raised, 
because,  apart  from  it,  and  upon  another 
and  different  ground,  the  plaintiff  Is  not 
entitled  to  recover.  Whether  the  statute 
referred  to  Is  valid  or  not.  It  is  very  cer- 
tain that  the  legislature  deemed  It  valid, 
and  Intended  further  that  such  tax  aa 
that  In  question  might  be  Imposed  and 
collected  and  treated  as  a  tax.  The  stat- 
ute BO  expressly  declares.  This  being  so, 
as  soon  as  the  defendant  collected  the  tax 
complained  of,  the  plaintiff,  if  It  Intended 
to  insist  that  it  was  unlawfully  Imposed 
and  collected,  within  80  days  next  there- 
after, ought  to  have  demanded  of  the  de- 
fendant that  it  refund  the  money  so  col* 


lected  from  it  as  a  tax.  The  statute  (Acts 
1887,  c.  187,  §  84)  provides  and  gives  the 
remedy  in  such  case.  It  forbids  tbegrant 
of  relief  by  Injunction  against  the  collec- 
tion of  any  tax,  and  further  provides  that 
"In  every  case  the  person  or  persons  claim- 
ing any  tax,  or  any  part  thereof,  to  be  for 
any  reason  invalid,  or  that  the  valnatioa 
of  bis  property  is  excessive  or  unequal, 
who  shall  pay  the  same  to  the  tax  col- 
lector, or  other  proper  authority,  in  all 
respects  as  though  the  same  was  legal 
and  valid,  such  person  may,  at  any  time 
within  thirty  days  after  such  payment, 
demand  the  same  in  writing  from  the 
treasurer  at  the  vtate,  or  of  the  county, 
city,  or  town,  for  the  benefit  or  nnder  the 
authority  or  by  the  request  of  which  the 
same  was  levied,"  etc.  This  statutory 
provision  and  regulation  is  significant 
and  Important  In  its  purpose.  It  pre- 
scribes and  establishes  a  method, — the 
method  and  procedure  whereby,  wlien  an 
illegal  or  Improper  tax  has  been  Imposed 
and  collected,  the  right  of  the  party  com- 
plaining may  be  settled,  and  the  money 
Improperly  taken  promptly  refunded  to 
him.  The  purpose  Is  to  require  a  prompt 
demand  for  the  -refunding  uf  the  mooiej 
claimed,  with  a  view  tn.a  settlement  ot 
the  matter- In  dispute  while  the  facts  in 
respect  thereto  are  fresh  in  the  minds  ot 
those  who  know  them,  to  expedite  Jus- 
tice, prevent  litigation  if  possible,  and 
economize  as  to  conts.  To  that  end  the 
proper  anthorities  are  required  to  exam- 
ine and  pass  upon  the  merits  of  the  claim, 
as  they  are  required  to  do  as  to  claims 
generally  against  the  state,  city,  or  town, 
as  the  case  may  be. 

The  demand  within  the  time  specified  is 
made  a  prerequisite'  to  an  action  to  re- 
cover the  money  claimed.  The  section  of 
the  statute  cited  further  provides  that,  if 
the  money  80  demanded  "shall  not  Ite  re- 
funded within  ninety  days  thereafter,  [the. 
claimant]  may  sue  such  county,  city,  or 
town  for  the  amonn't  so  demanded,  inclnd- 
ing  in  his  suit  against,  the  county  both 
state  and  county  tax;  and  if.  upon  the 
trial,  it  shall  be  determined,  that  sncb 
tax.,  or  any  part  thereof,  was  levied  or 
assessed  for  an  Illegal  or  unauthorized 
purpose,  or  was  for  any  reason  invalid  or 
excessive.  Judgment  .shall  be  rendered 
therefor,  with  Interest,"  etc.  Such  prereq- 
uisite of  demand  is  not  confined  to 
claims  for  refunding  any  particular  class 
of  taxes,  or  taxes  illegal  or  invalid  on  any 
particular  account  or  for  any  partlcnlar 
cause.  The  statutu  Is  broad  and  compre- 
hensive in  Its  terms  and  purposes,  and 
applies  to  all  taxes,  on  whatever  accoimt 
claimed  to  be  illegally  collected.  The  lan- 
g^nage  employed  Is,  "In  every  sncb  case 
the  person  or  persons  claiming  any  tax.  or 
any  part  thereof,  to  be  for  any  reason  In- 
valid," etc.  If  it  be  granted  that  the 
statute  under  which  the  tax  waa  Impueed 
was  void,  this  would  not  put  the  plain- 
tiff's claim  without  the  statute  cited 
above.  The  defendant  bad  at  least  color- 
able authority.  The  tax  was  Impuaed, 
collected,  paid  under  protest  as  a  tax, 
and  so  treated.  Weean  see  no  reason  why 
the  plaintiff's  claim  is  bn  a  different  loot- 
tng  from  other  taxes  elutmed  to  be  unlaw- 
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tolly  levied  and  collected.  Tbe  statute 
embraces,  by  Its  broad  terms  and  pur- 
poses, all  each  taxes.  Nor  is  the  preruq- 
uit^te  to  bringing  an  action  thus  required 
anjost  or  unreasonable.  Tbe  claimant 
has  30  days  next  after  he  pays  the  taxes 
alleged  by  him  tn  be  illegal,  within  ^hicb 
to  malse  demand  as  required.  Tbe  de- 
mand is  simple,  easily  made,  and  tbe  time 
allowed  is  ample  for  such  purpose.  If  It 
shall  not  becompUed  with  in  90  days  after 
it  is  made,  tbe  claimant  is  allowed  to 
bring  bis  action.  He  is  not  deprived  of 
his  action,  nor  of  Just  opportunity  to  as- 
Bert  his  rlcht.  The  preliminary  requisite 
to  bringing  his  action  is  for  bis  benefit, 
as  well  as  that  of  the  state,  county,  city, 
or  town.  It  Is  not  nnwarranted.  The 
legislature  Clearly  has  power  to  prescribe 
and  regulate  by  statute  themethodof  pre- 
ferring claims  against  the  state  and  its 
agendes  for  taxes  illegally  levied  and  col- 
lected, as  well  as  on  other  accounts,  and 
Low  and  when  actions  to  establish  and 
enforce  such  claims  sball  be  brought  and 
conducted.  Railroad  Co.  v.  Lewis,  99  N. 
C.  «2,  5  S.  E.  Bep.  82;  Mace  v.  Commis- 
sioners, 90  N.  G.  65.  6  S.  E.  Rep.  740.  The 
statutory  provision  under  consideration 
is  founded  on  Justice,  convenience,  and 
sound  policy.  The  class  of  claims  to  which 
it  refers  are  against  the  state  and  its 
agencies.  The  latter  are  presumed  to  be 
honest  and  Just,  prepared  and  willing  to 
allow  and  discbarge  all  well-founded 
claims  against  them.  They  are  not  pre- 
sumed to  desire  to  litigate  or  withhold 
justice  from  any  one ;  nor  In  tbeir  nature, 
business  relations,  and  transactions  can 
they  know  of  the  nntare  and  merits  of 
multitudes  of  claims  and  demands  that 
may  be  made  against  them,  in  the  ab- 
sence of  notice.  It  is  ttierefore  right,  Just, 
and  expedient  to  require  persons  having 
such  claims  and  demands  to  present 
them,  and  with  reasonable  promptness, 
before  bringing  actions  to  establish  and 
enforce  them.  To  so  require  imposes  no 
unreasonable  burden  upon  claimants; 
and  the  latter  should  not  be  allowed  to 
delay  making  demand  upon  tbe  public  au- 
.tborities  that  claims  due  them  be  recog- 
nised and  paid,  or  denied  and  rejected. 
This  is  especially  so  as  to  claims  for  taxes 
Improperly  or  nnlawfully  exacted.  Such 
claims  should  be  made  and  settled  as 
soon  as  practicable. 

It  is  insisted  that  tbe  statute  is  only  di- 
rectory;  that  there  are  no  negative  words 
showing  a  purpose  to  prevent  the  recov- 
ery if  the  demand  sball  not  be  made  with- 
in 80  days  next  after  the  collection  of  toe 
illegal  tax.  The  terms  and  purpose  to  re- 
quire such  demand,  and  within  that  time, 
are  express;  and,  if  there  are  no  express 
words  of  negation,  this  appears  by  the 
strongest  implicatiou.  If  tbe  demand 
may  be  made  after  the  lapse  of  80  days, 
within  what  time  sball  it  be  made?  Will 
it  be  sufficient  if  made  within  60  days, 
within  B  months,  within  1  year,  within  2 
years,  after  the  collection  of  the  tax?  The 
demand  mnst  be  made  wltbln  30  days, 
else  tbe  statute  has  no  reasonable  or  prac- 
tical meaning.  It  must  be  alleged  in  the 
complaint  that  It  was  so  made;  other- 
wise, DO  snflScieirt  cause  of  action  is  al- 


leged. It  cannot  be  that  the  statute  Is 
meaningless,  —  a  mere  form.  There  are 
numerous  statutes  similar  to  the  one  un- 
der consideration,  and  they  have  been 
uniformly  upheld  and  enforced.  There  is 
no  reason  why  they  should  not  be,  where. 
the  regulations  and  prerequisites  they 
prescribe  are  reasonable.  Code,  §8  756, 
757;  Love  v.  Commissioners,  64  N.  C.  706: 
Jones  T.  Commissioners, 73  N.C.182;  Haw- 
ley  V.  Fayetteville,  82  N.  C.  22;  Royater  v. 
Commissioners,  98  N.  C.  148.  8  8.  G.  Rep. 
739. 

The  defendant  expressly  alleges  in  its 
answer,  as  a  defense,  that  the  plaintiff  did 
not,  within  30  days  next  after  tbe  pay- 
ment of  the  alleged  unlawful  taxes,  demand 
that  it  refund  to  the  plaintiff  the  sum  of 
money  so  collected;  and  the  court  so 
found  the  fact  to  be.  As  the  demand 
was  essential  to  the  plaintiff's  cause  of  ac- 
tion, and  no  such  demand  was  alleged  In 
the  complaint,  and  it  appears  none  was 
made  within  the  time  prescribed,  the 
plaintilf  cannot  recover.  Tbe  court,  there- 
fore, properly  entered  judgment,  upon  the 
facts  found,  for  the  defendant.  It  need 
not,  however,  have  recited,  as  tbe  reason 
for  its  judgment,  that  tbe  statute  alleged 
to  be  void  was  valid.  Huch  recital  was 
unnecessary,  and,  moreover,  the  proper 
ground  upon  which  tbe  judgment  rests  is 
that  no  demand  was  made  as  required  by 
the  statute,  and  tbe  judgment  upon  that 
ground  must  be  affirmed. 


(109  N.  C.  9S) 

National  Bank  of  Cramberbbubo  ▼. 
Ghimm. 

(Supreme  Court  qf  NarOv  OaroUna.    Nov.  17, 
18B1.) 

SBT-OFT— IKDBPBNDBMT  TbANSACTIONB. 

Defendant  i^ve  his  note  to  T.  Mfgr.  Co., 
who,  before  maturity,  sold  it  to  plaintiff.  After 
the  transfer,  and  suit  for  its  collection  com- 
menced, one  M.,  who  was  attorney  for  plaintiff, 
and  also  treasurer  of  T.  Mfg.  Co.,  an-eed  tbat 
defendant  should  do  certain  work  lorT.  Mfg.  Co., 
and  tbat  his  commissions,  when  collected,  shonld 
be  applied  in  payment  of  the  note.  T.  Mfg. 
Co.  became  insolvent,  and  the  commissions  were 
not  so  applied  or  paid  to  defendant  Held,  in  the 
action  on  the  note,  that,  as  M.  's  agreement  to 

Siy  defendant   commissions  on  work  for  T.  Mfg. 
0.  had  no  connection  with  plaintiff,  tbe  com- 
missions coald  not  be  set  off  against  the  note. 

Appeal  from  snperlorconrt,  Moore  coun- 
ty; Edwin  T.  Bovkin,  Judge. 

Action  on  promissory  note  by  National 
Bank  of  Chambersbnrg  against  Lewis 
Grimm.  From  a  Judgment  for  plaintiff 
defendant  appeals.    Affirmed. 

Statement  by  the  Court.  Tbe  defend- 
ant made  bis  promissory  note  to  the 
Taylor  Manufacturing  Company  for  f 401.- 
95,  dated  tbe  2d  day  of  April,  1K86,  and  due 
six  montbs  from  date.  Before  tiie  latter 
matured,  this  company  Indorsed  tbe  same 
for  value  to  tbe  plaintiff  as  collateral  secu- 
rity for  its  indebtedness  by  notes  to  the 
plaintiff.  This  note  was  not  paid  at 
maturity  on  the  13th  day  of  November, 
1886,  and  tbe  said  company  "took  it  up, 
along  with  several  other  'past-due  dis- 
counts, by  giving  to  the  bank  (tbe  plain- 
tiff) a  new  note  for  an  amount  equal  to 
the  sum  then  due  on  the  discount  so  tak- 
en up,  and  on  tbe  same  day  again  depos- 
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Ited  with  thebank  "  the  note  now  sned  up- 
on, ae  collateral  security  for  the  new  note 
mentioned.  There  Is  doe  apon  the  latter 
note  to  the  plaintiH  from  the  company  a 
sum  of  money  largely  in  excess  of  the 
amount  due  upon  the  note  sued  upon.  J. 
M.  McDowell  held  the  note  sued  upon  as 
attorney  for  the  plaintiff  lor  collection, 
and  he  brought  this  action  In  April,  1888, 
and  the  defendant  was  then  informed  that 
the  plaintiff  owned  It,  and  he  knew  that 
It  had  at  first  been  indorsed  to  the  plain- 
tiff before  maturity  for  value;  but  there 
was  no  evidence  that  he  knew  of  subse- 
quent dealings  between  the  plaintiff  and 
the  company.  There  was  no  evidence  that 
the  said  compan.v  owed  the  defendant 
any  amount  before  the  bringing  of  this 
action.  The  defendant  testified,  among 
other  things,  that  the  Taylor  Manufact- 
uring Company  became  indebted  tu  him 
in  the  years  1889  and  1890  in  an  amount 
exceeding  the  note  sued  on,  and  that  in 
June,  1^,  the  defendant  called  upon 
John  M.McDoweU,aB  attorney  for  plaintiff. 
That  it  was  then  and  there  agreed  between 
them  that,  if  the  defendant  would  make 
sale  ot  certain  machinery  for  the  Taylor 
Manufacturing  Company,  and  send  the 
notes  for  the  same  to  the  Taylor  Manu- 
facturing Company,  which  notes  should 
include  the  defendant's  commissions,  the 
said  commissions,  when  collected,  should 
be  applied  to  the  defendant's  note.  That 
thereafter  the  defendant  made  such  sales, 
and  his  commissions  amounted  to  more 
than  enough  to  pay  the  note,  attorney's 
fee,  and  costs  of  suit;  and  that  he  sent 
the  notes,  which  included  his  commissions, 
to  the  Taylor  Manufacturing  Company. 
A  demand  was  made  by  plaintiff  upon  de- 
fendant before  this  action  wascommenced 
for  the  costs  and  attorney's  fee,  and  de- 
fendant refused  to  pay  the  same.  There 
was  no  evidence  that  the  Taylor  Manu- 
facturing Company  ever  delivered  such 
notes  to  the  plaintiff.  That  it  was  agreed 
between  the  defendant  and  McDowell  that 
upon  receipt  by  the  plaintiff  ut  said  notes 
plalntlfl  would,  upon  payment  of  attor- 
ney's fees  and  costs  ot  the  action,  dis- 
miss the  same.  That  the  defendant  ad- 
mitted that  he  had  never  paid  the  costs 
or  attorney's  fees,  but  testified  that  the 
notes  which  he  forwarded  to  the  Taylor 
Manufacturing  Company  Included  his  com- 
missions coming  to  him  in  excess  of  the 
amount  sued  upon  and  such  costs  and  at- 
torney's fees.  There  was  evidence  that 
the  notes  forwarded  by  him  bad  been  paid 
to  the  Taylor  Manufacturing  Company*, 
but  the  date  when  paid  was  not  stated. 
There  was  evidence  that  the  Taylor  Man- 
ufacturing Company  failed  and  made  en 
assignment  for  the  benefit  of  creditors 
some  time  after  said  notes  were  forward- 
ed, and  before  the  trial  of  this  action. 
There  was  no  evidence  that  McDowell,  aa 
attorney  of  the  bank,  had  any  other  au- 
thority than  to  collect  the  note  sued  upon. 
The  following  issues  were  submitted  to 
the  Jury :  "  Did  the  Taylor  Manufacturing 
Compan.v  transfer  and  assign  to  the  plain- 
tiff the  note  referred  to  In  the  complaint 
before  maturity  and  for  value?  Answer. 
Yes.  Has  the  defendant  paid  and  satis- 
fled  the  said  note?    A.  Mo."    It  was  in  ev- 


idence by  the  defendant  that  be  was  In- 
formed of  the  first  indorsement  of  the 
note  sued  upon,  for  value,  before  the  ma- 
turity of  the  note.  There  is  no  evidence 
that  he  knew  of  the  subsequent  dealing  of 
the  bank  and  the  Taylor  Manufacturing 
Company  until  this  suit  was  brought. 
The  court  then  Instructed  the  jury,  if  they 
believed  the  evidence,  the  plaintiff  was 
entitled  to  recover  the  amount  of  Its  de- 
mands, and  the  Jury  should  find  the  issues 
accordingly.  The  defendant  excepted. 
Judgment  for  the  plaintiff.  Defendant 
appealed. 

Douglass  <&  Sbavr,  for  appellant.   J.  W. 
HinadaJe  anA Black  &  Adams.ior  appellee. 

Merrimon,  C.  J.  It  appears  that  the 
defendant  executed  the  note  sued  upon  to 
the  Taylor  Manufacturing  Company,  and 
the  latter  company  sold  and  indorsed  it 
to  the  plaintiff.  Whether  it  waa  n^otla- 
ble  or  not,  (and  there  was  some  question 
as  to  this,)  it  belonged  to  the  plaintiff  at 
and  before  the  time  this  action  began ; 
and  the  defendant,  the  maker  thereof, 
had  knowledge  of  this  fact  then  and  ever 
thereafter.  Moreover,  so  far  as  appears, 
he  then  had  no  debt,  claim,  or  demand, 
legal  or  equitable,  against  the  company  to 
which  he  gave  the  note,  that  be  could  set 
off  against  it  or  avail  himself  ot  as  a  coun- 
ter-claim or  other  defense,  whereby  to  pre- 
vent the  plaintiff  from  recovering  from  him 
the  sum  of  money  therein  specified.  He 
had  no  claim  against  that  company  until 
in  the  years  1889  and  1890.  So  that,  at 
the  time  this  action  began,  the  plaintUI 
was  plainly  entitled  to  recover — the  de- 
fendant then  owed  It — the  amount  of  the 
note  mentioned,  which  he  was  bound,  and 
refused  or  failed,  to  pay.  In  June  of  the  last- 
mentioned  year  the  attorney  of  the  plain- 
tiff, who  was  also  the  treasurer  of  the  man- 
ufacturing company  named,  and  defendant 
agreed  bet\f  een  themselves  that,  if  the  de- 
fendant would  make  sale  of  certain  ma- 
chinery of  the  company,  take  notes  there- 
for, and  deliver  the  same  to  the  company, 
then,  when  the  notes  should  be  collected, 
the  defendant's  commissions  for  making' 
such  sales  should  be  applied  In  payment, 
ot  the  note  of  the  plaintiff  sued  upon. 
Thereafter  the  defendant  made  such  sale, 
delivered  the  notes  taken  on  account  of 
the  same  to  the  company,  and  the  latter 
collected  the  same.  The  defendant's  com- 
missions amounted  to  a  sum  of  money 
more  than  sufilcient  to  pay  the  note,  the 
subject  ol  this  action.  There  was  no  evi- 
dence to  show  that  the  company  ever  de- 
livered the  notes  taken  tor  the  machinery 
to  the  plaintiff,  or  that  the  defendant's 
commissions  were  ever  applied  to  the  pay- 
ment of  the  note  In  question.  Indeed,  the 
jury  found  as  a  fact  that  It  bad  never  been 
paid.  It  appears  that  McDowell,  as  at- 
torney for  the  plaintiff,  only  had  author- 
ity to  collect  the  note.  He  hence  had  no 
authority  to  go  beyond  that,  and  agree 
to  take  anything  In  discharge  of  the  note 
but  money.  He  had  no  authority  to  take 
the  defendant's  right  to  commissions  for 
selling  the  machinery  referred  to  in  dis- 
charge of  the  uote.  It  does  not  appear 
that  he  undertook  to  do  so.  Moye  v.  Cog- 
dell,  09  N.  C.  93;  Herring  v.  Hottendori, 
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74  N.  C.  588;  WliliamB  v.  JobnBton,  92  N. 
C.  582:  Ward  v.Smltb,  7  Wall. 447;  7  Walt, 
Act.  &  Def.  435.  The  fairand  Jast  Interpre- 
tation ol  what  be  and  the  defendant 
agreed  apun  was  that  the  commissionB, 
when  collected,  abould  be  applied  to  the 
payment  of  the  plalatllf's  note;  that  is, 
the  treasarer  of  the  company,  as  for  it, 
agreed  that  when  the  notes  shonld  be  col- 
lected, then  the  money  received  in  pay- 
ment of  tbe  defendant's  commissions 
sboald  be  paid  through  its  treasurer  to 
the  plaintiff.  The  plaintiff  was  not  a 
party  to  that  agreement,  nor  was  it  in- 
tended that  it  Bhonld  be.  Tbe  attorney 
intended  no  moi-e  than  to  say  that  be 
would  take  the  commisBlons,  when  collect- 
ed in  cash,  as  payment.  It  was  not  in- 
tended, so  far  as  appears  from  the  evi- 
dence, that  the  arrangement  sboald  be  ac- 
cepted by  tbe  plaintiff  in  discharge  of  its 
note.  The  attorney  had  no  anthority  to 
BO  agree,  nor  does  it  appear  that  be  In- 
tended to  do  80.  When,  therefore,  the 
manafactaring  company  collected  the  de- 
fendant's commlBBlonB  for  selling  the  ma- 
chinery, and  tailed  to  pay  tbe  eame  to  the 
plaintiff,  and  became  insolvent,  and  made 
an  assignment  of  its  property,  the  loss  of 
tbe  commissions  was  not  that  of  the 
pialntlB,  but  that  of  the  defendant.  It 
waB  bis  mlsfortane that  he  failed  to  follow 
up  biB  right,  and  compel  tbe  appropriation 
of  blH  commisBlons  as  contemplated  by 
himself  and  McDowell.  We  are  therefore 
of  opinion  that  the  court's  inBtrnctiouB  to 
tbe  Jury,  complained  of,  were  correct. 
Judgment  affirmed. 

aO»  N.  C.  B7«)  

S.  C.  FoRSAiTH  Mach.  Co.  et  al.  v  Hope 
Mills  Lumber  Co.  et  al. 

{Supreme  Court  of  North  Carolina.    Nov.  17, 
1891.) 

FlHSZNGS    BT    Ck>I7KT — KkDUCTION    TO    WbITISO — 

Appoi^^mb^tt  or  Receivkb — Balbs — Distbibv- 
TIOS  OF  Froceeds. 

1.  Wbere  flndin^rs  upon  which  a  court  ad- 
pointed  a  receiver  were  not  reduced  to  writing 
until  three  or  four  days  after  the  order  was  made, 
the  order  will  not  be  distnrbed,  where  it  does  not 
appear  that  defendant  suilered  from  snch  delay. 

2.  Where  It  is  clear  from  tbe  evidence  and 
admissions  of  the  parties  that  it  is  a  case  where 
a  receiver  should  be  appointed,  and  that  defendant 
Is  insolvent,  and  all  the  property  must  be  sold  to 
pay  the  debts,  an  order  appointiug  receivers,  and 
directing  them  to  sell  all  tne  property  of  defend- 
ant,  is  proper. 

8.  In  disposing  of  the  motion  for  a  receiver, 
the  court  properly  declined  to  pass  on  questions 
of  fraud  raised  by  the  pleadings. 

i.  Where  defendants  did  nob  consent  that  tbe 
court  shoula  direct  the  receivers  to  pay  certain 
Judgments,  admitted  to  be  Just  and  valid,  it  was 
error  to  order  their  payment. 

6.  Wbere  defendant  did  not  demur  on  the 
ground  that  a  proper  party  defendant  was  not 
joined,  an  objection  by  defendant  on  that  ground 
'will  not  be  sustained. 

6.  Where  the  afBdavits  and  exhibits  offered 
by  plaintiffs  raised  questions  which  should  be 
submitted  to  a  jury,  the  court  properly  refused 
to  pass  on  such  questions. 

Appeal  from  superior  court, Cumberland 
county ;  Edwin  T.  Boykin,  Judge. 

Action  by  the  S.  C.  Forsaitb  Machine 
Company  and  others  against  the  Hope 
Mills  Lumber  Company,  B.  H.  Cotton,  H. 
C.  OadBby,  R.  M.  Mmocks,  and  Z.  B.  New- 


ton, to  foreclose  a  real-estate  mortgage, 
and  set  aside  certain  fraudulent  mortgages 
and  judgments.  Plaintiffs  moved  for  the 
appointment  of  receivers  of  defendantcom- 
pany'B  property,  which  motion  was  grant- 
ed. From  the  order  appointing  the  receiv- 
ers, defendants  appeal.    Order  modified. 

Statkment  by  thb  Coobt.  The  plain- 
tiffs arecreditors  of  tbedefendantcorpora- 
tion,  having  debts  for  very  considerable 
sums  of  money.  In  the  complaint  they 
allege  tbeir  debts;  that  they  have  a  mort- 
gage of  tbe  defendants'  property,  both 
real  and  personal,  of  large  value,  to  secure 
the  same;  that  the  defendant  company 
and  its  officers  fraudulently  prevented  the 
registration  of  tbeir  mortgage  until  after 
it  had  confessed  fraudulent  Judgments  for 
divers  large  sums  of  money  In  <avorof  cer- 
tain of  its  officers  and  stockholders,  and 
had  executed  and  registered  a  mortgage 
of  all  its  property  in  their  favor,  and  like- 
wise a  deed  of  trust  conveying  tbeir  prop- 
erty, to  secure  fraudulent  debts,  etc.  Tbey 
farther  allege  that  tbe  defendant  in  insolv- 
ent, and  tbat  certain  judgments  in  favor 
of  partieB  named  are  valid  and  Just,  and 
ezecotionB  upon  them  have  been  levied  up- 
on the  defendantcompany's  personal  prop- 
erty. Tbe  purpose  of  this  action  is  to 
foreclose  the  plaintiffs'  mortgage,  to  have 
the  judgments  mentioned  confessed,  and 
the  second  mortgage  and  deed  of  trust  ex- 
ecuted by  the  defendant  company  declared 
fraudulent  and  void,  etc.  Tbe  defendants 
admit  some  of  the  material  allegations  of 
tbe  complaint,  confess  and- avoid  others, 
and  deny  the  alleged  fraud,  and  aver  tbat 
the  judgments  aud  mortgage  and  deed  at 
trust  complained  of  are  honest,  etc.  In 
tbe  course  of  tbe  action  tbe  plaintiffs 
moved  for  a  receiver  to  take  charge  and 
control  of  the  defendant  company's  prop- 
erty, real  and  personal,  and  to  collect 
debts  due  it,  etc.  The  court  heard  the  mo- 
tion upon  the  complaint,  answers,  and 
affidavits  used  In  support  of  and  in  oppo- 
sition to  it,  and,  upon  finding  the  facts, 
allowed  tbe  motion,  and  appointed  re- 
ceivers, charged  to  take  all  tbe  property, 
both  real  and  pergonal,  of  the  defendant 
company  into  their  possession  and  con- 
trol, to  sell  the  same,  to  collect  all  debts 
due  it,  to  pay  out  of  the  fund  collected  cer- 
tain judgments  admitted  to  be  juBt  and 
valid,  et<^.  Tbe  defendants  appealed  to 
this  court,  assigning  error  as  follows: 
"  (1)  That  his  honor  failed  to  find  tbe  facts 
upon  which  his  judgment  was  based;  (2) 
tbat  by  reason  of  his  failure  to  And  the 
facts  the  appellants  could  not  specify  their 
exceptions  to  the  said  judgment;  (:i)  that 
the  Judgment  directs  the  saleof  real  estate 
not  levied  on,  and  that  the  proceeds  of 
same  be  applied  to  tbe  payment  of  judg- 
ments hi  favor  of  Wallace  McPherson  and 
tbe  Enterprise  Lumber  Company,  which 
are  prior  to  the  judgments  in  favor  of  the 
Hope  Mills  Manufacturing  Company,  R. 
M.  Nlmocks,  S.  H.  Cotton,  and  H.  C.  Gads- 
by,  and  R.  M.  Nlmocks;  (4;  that  there  is  a 
defect  of  parties  defendant,  in  that  J.  T. 
Gardner,  trustee  In  deed  of  May  6, 1891,  has 
not  been  made  party  to  the  action ;  (5) 
that  the  plaintiffs'  affidavits  and  exhibits 
offered  raised  issues  ol  fact  which  should 
have  been  submitted  to  a  Jury." 
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Sutton  &  Cook,  for  appellee. 

Mbrrihon,  C.  J.  Tbe  first  exception  1b 
gronndlesB.  It  appears  from- the  record 
that  the  court  did  find  tbe  (acta  very  fully 
from  tbe  evidence  In  favor  of  and  agaiDst 
tbe  motion  for  a  receiver,  and  upon  such 
flndlna^  based  the  order  appealed  from. 
It  seeius  that  tbe  appellants  objected  that 
such  findings  were  not  reduced  to  writing 
at  once  before  or  after  tbe  entry  of  tbe  or- 
der appointing  the  receivers.  It  was  not 
essential  that  this  should  be  done.  It 
was  sufficient  that  It  was  done  within  a 
reasonable  time,  thongh  It  would  be  bet- 
ter that  It  should  be  done  as  promptly  as 
practicable.  Tbe  case  settled  on  appeal 
states  that  tbe  facts  were  stated  by  the 
court  "within  three  or  four  days  after  the 
entry  of  the  order,  and  sent  to  counsel. " 
It  does  not  appear  that  the  appellants 
suffered  any  prejudice  by  such  brief  delay. 
Moreover,  this  is  a  case  in  equity,  and  it 
becomes  the  duty  of  this  court  to  review 
the  evidence  and  findings  of  fact  of  the 
court  below  with  a  view  to  see  and  deter- 
mine that  tbe  order  complained  of  was  or 
was  not  a  proper  one.  So  that  hare  the 
appellants  nava  ample  opportunity  to 
make  their  objections  to  the  order  ap- 
pealed from.  This  court  has  complete  au- 
thority, In  cases  equitable  in  their  nature, 
like  this,  to  examine  tbe  whole  matter  of 
tbe  motion  In  question,  and  to  direct  a  re- 
versal or  modlflcation  of  the  order  of  the 
court  below,  if  there  be  error. 

We  fully  concur  In  tbe  findings  of  fact 
by  tbe  court  below.  The  evidence  and  ad- 
missions  of  the  parties  fully  wurranttbero. 
It  is  clear  that  the  facts  present  a  case  In 
which  a  receiver  should  be  appointed  to 
take  charge  of  the  property  of  the  defend- 
ant corporation,  and  collect  the  debts 
doe  it,  pending  the  litigation.  The  order 
appointing  the  receivers  directs  them  to 
take  immediate  "possession  of  tbe  prop- 
erty, real  and  personal,  of  said  Hope  Mills 
Lumber  Company,  and  sell  the  same  at 
public  or  private  sale  to  the  best  advan- 
tage," and  also  to  collect  all  the  debts 
due  it,  and  out  of  tbe  proceeds  of  such  sales 
or  colle<^tion8  to  pay  certain  specified 
jadgments  admitted  to  be  just  and  valid, 
and  hold  the  surplus  subject  to  the  further 
order  of  the  court. 

Ordinarily  it  is  not  proper  to  finally  set- 
tle qnestlons  raised  by  the  pleadings  or 
the  rights  of  the  parties,  in  cases  like  this, 
ia  disposing  of  a  motion  for  an  Injunction 
or  a  receiver  pending  the  action.  This 
shoold  be  done  when  the  case  is  finally 
beard  upon  the  whole  merits  of  the  mat- 
ter in  litigation,  when  the  case,  in  every 
material  aspect  of  It,  is  thoroughly  scru- 
tlnlKed,  and  the  rights  of  the  parties  set- 
tled nnd  determined.  Motions  in  thecourse 
of  the  action  for  an  injunction,  a  receiver, 
and  the  like,  are  intended  to  serve  some 
Important  incidental  purpose  pending  the 
action,  and  the  court  looks  into  tbe  case 
to  see  If  there  Is  reasonable  ground  for 
granting  them.  It  generally  and  proper- 
ly leaves  tbe  final  decision  of  important 
questions  as  to  tbe  rights  of  the  parties 
until  the  final  hearing.  Hence  it  was  not 
necessary  or  proper  at  tbe  present  stage 
of   tbe   action   to    decide    the   questions 


raised  as  to  the  validity  of  the  Jndgmenta 
confessed  by  the  defendant  corporation, 
and  the  mortgage  and  deed  of  trust  exe- 
cuted by  it  in  favor  of  certain  of  Its  offi- 
cers and  stockholders,  and  other  impor- 
tant questions.  These  must  be  left  to  be 
determined  at  the  final  hearing. 

Ordinarily,  the  receiver  appointed  pend- 
ing tbe  action,  particularly  as  to  real  es- 
tate, should  simply  be  directed  by  the 
court  to  take  care  of  and  let  the  property 
In  proper  cases,  collect  tbe  rents,  etc.,  and 
to  collect  debts,  and  bold  fands  coming  In- 
to his  bands,  subject  to  the  order  of  tbe 
court,  from  time  to  time,  and  when  the 
action  is  determined.  But  there  are  cases 
in  which  it  is  expedient  and  very  proper 
to  direct  a  sale  of  tbe  property,  both  real 
and  personal.  The  court  should  always 
be  careful  to  see,  however,  that  a  proper 
case  is  presented  for  the  exercise  of  such 
power,  and  to  see  particularly  that  tbe 
owner  of  the  property  cannot  be  unduly 
prejudiced  by  a  sale  thereof.  It  should 
nave  In  view  the  rights  and  advantage  of 
all  tbe  parties,  as  nearly  as  may  be.  In 
this  case  it  Is  very  certain  that  the  defend- 
ant corporation  Is  Insolvent,  .ind  all  Ita 
property  mnat  be  sold  to  satisfy  the  nu- 
merous debts  of  creilitors,  parties  to  tbe 
action.  There  appears  no  reason,  there- 
fore, why  the  property — all  of  it — shall  not 
be  sold  at  once,  the  fund  arising  from  such 
sale  to  beheld  underthe  orderof  thecourt, 
to  be  distributed  to  the  parties  entitled  to 
have  It  upon  the  final  hearing  and  dispo- 
sition of  tbe  case.  No  party  on  this  ac- 
count can  suffer  prejudice,  and  it  is  Im- 
portant that  the  property  should  be  owned 
and  used  by  some  person  for  the  practical 
purposes  to  which  It  Is  devoted.  Tbe 
court  therefore  properly  directed  a  sale  of 
the  property,  both  real  and  personal ;  but 
the  sale  of  tbe  real  property  should  be 
made  with  due  care,  and  with  the  express 
sanction  of  the  court.  Sales  of  it  should 
be  reported  to  the  court,  and  confirmed, 
and  title  made  in  pursuance  of  Its  order. 
This  is  Important  to  tbe  creditors,  and  aa 
well  to  purchasers,  for  obvious  reasons. 

The  defendants  did  not  consent  that  tbe 
conrt  should  direct  the  receivers  to  pay 
the  judgments  specifled  In  the  order.  In- 
deed, it  seems  that  tbey  objected  upon  tbe 
ground  that  some  of  them  have  Judg- 
ments that  should  be  first  paid ;  and  it 
may  possibly  so  turn  out, — It  may  not.  We 
are  therefore  of  opinion  that  the  court 
should  not  have  directed  the  receivers  to 
pay  the  Judgments  referred  to.  It  might 
do  BO  by  consent,  but  consent  is  not  given. 
Tbe  property  should,  under  the  ch-cum- 
stances, be  sold  asuboveindlcateo.andtbe 
fund  arising  from  all  sources  held  under 
tbe  direction  of  the  court  until  tbe  court 
shall  upon  the  final  hearing  direct  Its  ap- 
plication to  be  made. 

The  defendants  did  not  demur  upon  the 
ground  that  a  proper  party  defendant 
was  not  before  the  court.  If  need  be,  that 
party  may  yet  be  brought  Into  tbe  action 
for  any  proper  purpose. 

The  fifth  exception  is  unfounded.  The 
court  expressly  declined  to  pass  upon  the 
questions  of  fraud  raised.  These,  and 
other  questions  affecting  the  whole  merits, 
will  be  disposed  of  upon  tbe  final  hearing. 
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The  order  appealed  from  most  be  modified 
as  Indicated  in  tbls opinion,  and,  thus  mod' 
Ifled,  affirmed.  To  that  end,  let  this  opin- 
ion be  certified  to  tfae  Buperlor  coart.  It 
Is  so  ordered. 

(10»  N.  c.  106)  

National  Bank  of  Webtminbtbb  ▼. 
BuBNB  et  aJ. 

(5upr»ine  Cov/rt  cf  North  CaroUna.    Nor.  17, 
1891.) 

BVFFLBMSNTABT  FBOOKBDINM  —   SulKOUXOT  O* 

A»pn}i.viT— Injunotiok. 

1.  An  affidavit  in  supplementary  proceedings 
alleged  that  defendants  had  not  safflolent  property 
subject  to  execution  to  satisfy  the  Judipnent,  but 
that  defendants  had  property  not  exempt  nrom 
exeention,  whioli  they  relosed  to  applv  towards 
tlie  satisfaction  of  the  jndgrment,  ana  that  an  ex- 
eoDtioa  had  been  issued,  bat  not  returned.  Held, 
that  the  affidavit  vros  sofflcient,  under  Ck>de  N. 
C.  i  488.  par.  8,  vrhich  provides  that  after  issu- 
ing an  execution,  on  proof  by  affidavit  that  debt- 
ors have  property  which  they  refuse  to  apply 
towards  the  satisfaction  of  a  Judgment,  the  court 
m^  by  order  require  them  to  appear  and  answer 
oonoeming  the  same, 

&  Where  two  of  the  defendants  were  Judg- 
ment debtors,  and  the  other  three  were  not,  the 
affidavit  was  suffiolent  when,  from  all  its  alle- 
gations, the  words  "not  exempt"  clearly  related  to 
property  in  the  bands  of  the  three,  whiuh  was 
not  part  of  the  homestead  or  personal  property 
exemption  of  snohdebtors.  Hinsdale  v.  Sinclair, 
8S  N.  C.  888,  distingnUhed. 

8.  The  restraining  order,  forbidding  the  other 
three  defendants  "to  transfer  or  make  any  other 
disposition  of  any  property  belonging  to  said  de- 
fendants not  exempt  by  law  from  execution,  "was 
not  intended  to  atTeot  thu  three  in  their  own  prop- 
erty, but  only  such  as  Iwlonged  to  the  debtors. 
It  was  warranted  by  section  490,  which  provides 
that  persons  having  property  of  the  Judgment 
debtor  mav  be  examined  concerning  the  same. 

4.  If  tne  three  defendants  claimed  any  inter- 
est in  the  property  alleged  to  be  in  their  posses- 
sion, they  could,  by  suggesting  it,  have  the  right 
litigated,  as  provided  by  Code  N.  C.  i  497. 

5.  Where  they  claimed  an  interest  in  the 
property  in  their  bands,  the  court  had  power  to 
forbid  a  disposition  of  the  same  until  a  receiver 
oonld  be  appointed  to  litigate  the  matter. 

6.  The  court  could  not  restrain  the  transfer 
of  property  owned  by  one  not  a  party  to  the  ac- 
tion. Coates  V.  Wilkes,  94  M.  C.  17^  distin- 
guished. 

Appeal  from  superior  court,  Moore 
coanty;  Edwin  T.  Boykin,  Judge. 

Prooeedluga  supplementHry  to  execatlon 
Instituted  by  the  National  Bank  of  West- 
minster against  J.  F.  Burns,  T.  B. 
Burns,  Robert  L.  Burns,  and  Ann  R. 
Burns,  to  reach  property  belonging  to  J. 
F.  Burns,  the  Judgment  debtor.  Defend- 
ants moved  to  disnilss,  and  to  modify 
tbe  order,  which  motions  were  denied, 
and  tbey  appeal.    Affirmed. 

STATRMfCNT  BT  THE  COUBT.  The  plain- 
tiff obtained  Its  Judgment  against  the  de- 
fendants fur  (1,089.83,  with  Interest,  In  the 
superior  court  of  tbe  county  of  Moore,  on 
tbe  17th  da}  of  August,  1885,  and  tbe  same 
was  duly  docketed  In  that  county.  No 
part  of  the  same  has  been  paid.  It  ap- 
pears by  tbe  affidavit  of  the  agent  of  the 
plaintiff  tbatan  execution  upon  tbe  said 
Judgment  was,  on  June  26, 1890,  Issued  to 
tbe  sheriff  of  Moore  county,  in  wbich  both 
of  the  said  defendants  reside,  said  execu- 
tion being  against  the  property  of  both 
of  said  defendants,  and  that  the  said  exe- 
cotJon  still  remains  In  the  hands  ot  tbe 


said  sheriff,  not  having  been  returned  by 
blm;  that  affiant  la  informed' and  believes 
that  the  defendants  have  not  sufficient 
property  subject  to  execution  In  tlie  state 
ol  North  CaroUna  to  satisfy  tbe  said  Judg- 
ment, but  that  tbe  said  defendants  bare 
property,  money,  and  choses  in  action 
not  exempt  from  execution,  which  tbey 
unjustly  refuse  to  apply  towards  the  sat- 
isfaction of  the  said  Judgment;  thatafflant 
Is  Informed  and  believes  T.  B.  Bams  and 
Robert  L.  Bnrns  and  Ann  R.  Burns  have 
property  ot  J.  F.  Bums,  one  of  the  Judg- 
ment debtors  aloresald,  and  are  Indebted 
to  him  In  an  amount  exceeding  (10. 
Thereupon,  and  on  motion  of  tbe  plaintiff, 
the  court  (tbe  clerk)  made  Its  order  on  the 
26tb  day  of  June,  1890,  requiring  the  de- 
fendants to  appear  on  tbe  8th  day  of  July, 
1890,  "  to  be  examined  and  make  discovery 
on  oaths  concerning  their  property.  Joint 
and  separate,''  and  likewise  requiring  tbe 
said  T.  B.  Burns,  Robert  L.  Bums,  arid 
Ann  B.  Bums  to  appear  also,  "to  be  ex- 
amined and  answer  on  oath  concerning 
the  property  of  J.  F.  Burns,  *"  defendant, 
in  their  possession,  and  concerning  their 
indebtedness  to  bim,  and  an  order  was 
entered  forbidding  them  "  to  transfer  or 
make  any  other  disposition  of  any  prop- 
erty belonging  to  said  defendants,  not  ex- 
empt by  law  from  exerutlon  of  said  in- 
debtedness, or  In  any  manner  to  Interfere 
therewith  until  further  order  In  tne  prem- 
ises."  The  defendants  moved  before  the 
court  (the  clerk)  to  dismiss  this  proceed- 
ing supplementary  to  the  execution,  for 
insufficiency  of  tbe  attidaTlt  made  by 
plaintiff,  for  the  reason  that  said  afflda- 
vltahowed  thatexecutlonhad  been  iBsoed. 
but  not  returned  by  tbe  sheriff  at  the  time 
of  the  commencement  of  the  said  proceed- 
ings, and  that  the  defendants  had  proper- 
ty, money,  and  choses  in  action  not  ex- 
empt from  execution ;  and  in  that  said 
affidavit  failed  to  show  the  exlntence  of 
property,  choses  In  action,  and  things  of 
value  unaffected  by  any  Hen,  and  Incapa- 
ble of  levy.  The  defendants  also  moved, 
before  said  clerk,  to  modify  the  order  is- 
sued by  bim,  so  as  to  dissolve  the  re- 
straining order  forbidding  T.  B.  Burns 
and  Robert  L.  Burns  to  dispose  of  any 
property  In  their  hands,  on  the  ground 
that  no  notice  or  any  other  process  had 
been  served  on  said  T.  B.  Burns  and 
Robei-t  L.  Burns,  nor  were  they  iiartles  to 
said  proceedings.  The  clerk  refused  to 
dismiss  the  proceedings  for  the  alleged  in- 
sufficiency of  the  affidavit,  and  also  re- 
fused to  modify  said  order;  and  from  this 
ruling  thedefendants  appealed.  Upon  the 
hearing  the  Judge  affirmed  tbe  ruling  ot 
tbe  clerk,  and  refused  to  dismiss  the  pro- 
ceedings, and  to  modify  said  order,  and  to 
this  mllng  tbe  defendants  excepted,  and 
appealed  to  supreme  court. 

DouglasB  A  Sh&w,  for  appellants.  J.  W. 
BiBsdale  and  Black  AAdama,XoT  appellee. 

Merbimon.  C.  J.  The  statute  (Code,  § 
488,  pur.  2)  prescribes  that,  "after  the  Is- 
suing ot  an  execution  against  property, 
and  upon  proof  by  affidavit  of  a  party, 
his  agent  or  attorney,  to  the  satisfaction 
ot  the  court  or  a  Judge  thereof,  that  any 
Judgment  debtor  residing  in  the  Judicial 
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district  where  stich  Jadge  or  officer  resides 
bas  property  which  he  unjustly  refusps  to 
apply  towards  the  satisraction  ot  the 
Judgment,  such  court  or  Judge  may,  by 
an  order,  require  the  Judgment  debtor  to 
appear  at  a  specified  time  and  place  to 
answercnnceroiuK  the8an<e,'*ete.  Theaffl- 
davit  objected  to  sabstantially  in  all  re- 
spects Is  a  compliance  with  this  statutory 
provision.  It  appears  from  It  that  an  exe- 
cution was  In  the  hands  of  the  sheriff; 
that  the  defendants  therein  bad  not  prop- 
erty BuBlcient  subject  to  execution  to  sat- 
isfy the  Judgment;  that  they  "have  prop- 
erty, money,  and  choses  in  action  nut  ex- 
empt from  execution,  which  they  unjustly 
refuse  to  apply  towards  the  satisfaction 
of  the  said  Judgment."  Thus  the  foun- 
dation for  the  order  complained  oF  was 
laid  almost  in  the  very  words  of  the  stat- 
ute, and  the  case  was  presented  In  which 
the  judgment  creditor  became  entitled  to 
examine  bis  Judgment  debtor.  Although 
tbe  execution  was  In  the  hands  ot  the  sheriS, 
it  may  be  that  the  property  so  subject  to 
execution  could  not  be  found:  It  may 
have  been  hidden.  The  debtors  also  may 
have  bad  money,  choses  in  action,  etc. 
The  statute  intends  that,  when  the  debtor 
refuses  to  apply  such  property  to  the  sat- 
isfaction of  the  Judgment,  he  must,  when 
duly  required ,  ans  wer  concerning  t  he  same, 
to  the  end  the  court,  in  a  proper  way, 
may  so  apply  the  property  to  which  the 
debtor  may  direct  attention.  It  was 
said  on  the  argument  that,  if  the  property 
is  "not  exempt  from  execution,"  as  stated 
in  tbe  affidavit,  why  not  levy  upon  and 
sell  it?  Why  require  the  examination  of 
the  defendants?  The  explanation  and 
reason  are  given  above.  Here,  however, 
the  words,  "not  sxempt  from  execution," 
must  be  taken  with  the  other  parts  of  the 
affidavit,  and  it  sufficiently  appears  that 
they  were  intended  to  imply  that  the  de- 
fendants had  such  property  not  exempt 
from  execution  as  part  of  the  homestead 
or  personal  property  exemption  of  the 
debtor.  The  affidavit  states.  In  another 
part  of  the  same  paragraph  of  It,  that 
the  defendants  "have  not  sufficient  prop- 
erty subject  to  execution"  to  satisfy  the 
judgment.  Clearly,  the  affidavit  was 
sufficient  to  warrant  the  order,  under  the 
clause  of  the  statute  cited  above.  Vege- 
lahn  V.  Smith,  95  N.  C.  254.  The  case  of 
Hinsdale  v.  Sinclair,  83  N.  C.  338,  is  not 
in  point  here,  because  the  statute  inter- 
preted by  it  is  not  the  same.  In  material 
respects,  as  the  present  pertinent  statute. 
See  Battle,  Revisal,  c.  17,  §  264,  par.  2. 
The  present  statute  provides,  as  the  for- 
mer one  did  not,  that  tbe  "creditor  shall 
be  entitled  to  tbe  order  of  exumlnation 
under  this  subdivision,  and  under  subdi- 
vision 1  of  this  section,  (that  cited  above,) 
although  the  Judgment  debtor  may  have 
an  equitable  estate  in  land  subject  to  the 
lien  of  the  judgment,  or  may  have  choses 
In  action,  or  other  things  ot  value,  unaf- 
fected by  the  lien  of  the  judgment  and  in- 
capable of  levy. " 

The  orderforbiddlng  T.  B.  Burns,  Robert 
Burns,  and  Ann  R.  Bums  "to  transfer  or 
make  any  other  disposition  of  any  prop- 
erty belonging  to  said  defendants  not  ex- 
empt by  law  from  execution"  was  not 


Inappropriate  or  unwarranted.  The  pur- 
pose was  not  to  restrain  or  affect  these 
persons  as  to  their  own  property,  but  ex- 
pressly to  prevent  them  from  disposing  ot 
property  of  defendants  In  their  hands, 
custody,  and  control.  The  statute  (Code, 
§  490)  expressly  prescribes  that  persons 
having  property  ot  the  Judgment  debtor 
may  be  examined  in  respect  to  the  same, 
and  mere  notice  is  sufficient  to  bring  them 
before  tbe  court,  and  make  them  subject 
to  its  jurisdiction,  for  the  purpose  of  se- 
curing the  debtor's  property,  not  for  the 
purpose  of  contesting  any  right  of  such 
persons  having  the  same.  It  thry  claim 
an  interest  in  the  property,  or  that  tbe 
same  beIong:s  to  them,  they  may  so  prop- 
erly suggest;  in  which  case  their  rigbtn 
may  be  litigated,  as  intended  and  provid- 
ed by  the  statute.  Code,  §  497.  In  such 
case  the  court  has  powerto  forbid  the  dis- 
position of  the  property  until  a  receiver 
can  be  appointed,  and  bring  action  to 
litigate  the  matter  In  dispute.  But  the 
court  would  not  have  authority  in  such 
proceedings  to  make  a  party  subject  to 
an  injunction  as  to  his  own  property,  he 
not  being  a  party  to  the  action.  The  case 
of  Coates  v.  Wilkes,  94  N.  C.  174,  cited  by 
the  defendants,  has  no  application  here. 
In  that  case,  Wilkes,  the  wife,  was  not  a 
party,  nor  did  tbe  order  In  question  ex- 
tend simply  to  the  property  ot  the  judg- 
ment debtor.  There  Is  no  error.  To  the 
end  that  further  proceedings  may  be  had 
in  the  proceeding  supplementary  to  the 
execution,  let  this  opinion  be  certified  to 
the  superior  court.    It  Is  so  ordered. 


aw  N.  c.  85) 

Moore  v.  Quince  et  al. 

(Su/preme  Court  q/  North  CeuroUina.    Nov.  17, 

1891.) 

EQUTTT — RePOBMATION  of  MaSBIAOE  SBTTI.K]CmiT. 

By  a  deed  of  marriage  settlement  a  wife 
gave  all  her  property  to  a  trustee,  "his  executors 
and  administrators, "  to  hold  the  same  for  her 
sole  use,  and  provided  that,  if  she  should  die 
daring  coverture,  then  he  should  hold  it  to  the 
iise  of  such  child  or  children  as  she  should  leave 
surviving  her,  for  them  and  their  "legal  repre- 
sentatives, "  unless  she  should  otherwise  direct 
by  will :  but  if  she  should  die  intestate  the  prop- 
erty should  become  the  property  of  the  husband, 
and  the  trustee  should  reconvey  to  the  wife  or  to 
the  husband,  or  the  survivor  of  them.  Held, 
that  there  was  sufficient  evidence  on  the  face  of 
the  deed  to  show  that  it  was  the  intention  of  the 
parties  to  convey  the  property  to  the  trustee  and 
his  heirs,  instead  of  his  personal  representatives, 
and  to  insert  words  of  inheritance,  so  that,  in 
case  of  the  husband's  dtetta,  after  tbe  death  of 
tbe  wife  without  issue  and  intestate,  the  prop- 
erty should  go  to  his  heirs. 

Appeal  from  superior  court.  New  Han- 
over county;  Jamrs  D.  MclvKR,  Judge. 

Action  by  F.  M.  Moore  against  Mary  E. 
Quince  and  others.  Judgment  for  defend- 
ants.   Plaintiff  appeals.    Reversed. 

Statement  BY  THE  CotJKT.  This  was  a 
civil  action  brought  to  restore  a  lost 
deed  of  marriage  settlement,  and  to  have 
it  reformed  by  inserting  words  ot  inherit- 
ance. The  de'endants  demurred  to  tbeev- 
idence,  and  the  only  controverted  ques- 
tion was  whether  there  was  sufficient  ev« 
idence  upon  the  face  ot  the  deed  to  show 
that  it  was  the  intention  of  the  parties, 
by  inserting  the  necessary  words  of  inber- 
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Itance,  to  provide  for  a  reconveyance  of 
the  property  in  fee  to  the  husband,  James 
lloore,  in  case  the  wite  should  die  Intes- 
tate and  without  issae,  and  the  husband 
should  survive  her.  The  marriage  settle- 
ment was  as  follows:  "  W^hereas,  a  mar- 
riage is  shortly  to  be  bad  and  solemnized 
between  James  Moore,  of  the  county  of 
Chatham,  state  of  North  Carolina,  and 
Sally  J.  Freeman,  of  the  same  county  and 
state;  and  whereas,  it  has  been  agreed 
between  the  parties,  with  the  consent  of 
the  said  J  ames  Moore,  which  is  evidenced 
by  his  signing  this  deed  of  conveyance, 
that  the  said  Sally  should  settle  for  her 
sole  use  and  benefit  all  her  real  and  per- 
sonal estate,  so  that  the  same  shall  in  no 
wise  be  subject  to  the  debts,  liabilities,  or 
contracts  of  her  said  intended  husband, 
but  that  the  said  Sally  may  have  and  en- 
joy the  same  as  if  she  was  sole  owner,  not- 
withstanding the  said  marriage:  Now, 
therefore,  this  deed  witnesseth  that  the 
said  Sally  J.  Freeman, for  and  in  consider- 
ation of  the  premises  and  of  one  dollar  to 
her  in  hand  paid  by  Henry  A.  London, 
of  said  county  and  state,  before  the  seal- 
ing and  delivery  of  these  presents,  the 
receipt  whereof  is  hereby  aclcnowledged, 
hath  given,  granted,  bargained,  and  sold, 
and  by  these  presents  doth  give,  grant, 
bargain,  and  eell,  unto  the  said  Henry 
A.  London,  his  executors  and  administra- 
tors, all  and  singular,  the  following  prop* 
erty,  to-wit:  All  the  lots  and  houses  in 
the  city  of  Columbia,  South  and  Lower 
Carolina;  all  the  houses  and  lota  in  the 
'town  of  Wilmington,  N.  C,  owned  by  the 
said  Sally  J-  Freeman;  together  with  all 
appurtenances  thereunto  belonging  or  in 
any  wise  appertaining;  also  all  money, 
bonds,  or  evidence  o(  debts  due  to  her,  the 
said  Sally  J.  Freeman ;  also  all  furniture  or 
other  property  of  a  personal  nature.  In 
special  trust  and  confidence,  nevertheless, 
that  the  said  Henry  A.  London  shall 
hold  the  said  lots  and  houses,  and  money 
and  bonds  and  furniture,  to  the  sole  and 
separate  use  of  the  said  .Sally  J.  Free- 
man until  the  celebration  of  the  said 
contemplated  marriage;  and  after  the 
said  contemplated  marriage  shall  have 
been  celebrated  between  the  said  parties 
the  said  Henry  A.  London,  trustee  afore- 
said, shall  hold  the  said  lots  and  houses, 
money  or  bonds  and  furniture,  and  other 
property,  in  special  trust  for  the  sole  and 
separate  use  of  the  said  Sally  J.  Freeman, 
so  that  the  same  shall  in  no  wise  be  re- 
sponsible for  the  debts  or  contracts  of  the 
said  James  Moore;  and  it  is  further  un- 
derstood and  agreed  that  the  said  trustee 
shall  and  will  permit  the  said  Sally  J. 
Freeman  to  use  any  or  all  of  the  said 
property  above  described,  in  any  way  that 
she,  in  her  own  judgment,  may  deem 
proper;  and  if  the  said  trustee  shall  rent 
out  any  or  all  of  said  lots  and  houses,  or 
dispose  of  any  of  said  property,  at  any 
time  during  the  coverture  of  the  said  Sally 
J.  Freeman,  he  shall  pay  over  the  said 
rents  or  other  money  derived  from  said 
property  to  the  said  Sally  J.  Freeman, 
and  her  receipt  for  the  same  shall  be  a  snf- 
flclent  discharge  and  acquittance  for  the 
same,  notwithstanding  her  said  covert- 
ure; and   it  is   further   understood   and 


agreed  that  if  the  said  Sally  should  diednr- 
iug  the  said  coverture,  that  the  said  trus- 
tee shall  hold  the  said  property  to  the 
use  and  benefit  of  such  child  or  children  as 
the  said  Solly  may  leave  surviving  her, 
for  them  and  their  legal  representatives, 
unless  the  said  Sally  by  her  last  will  and 
testament,  duly  executed,  shall  other- 
wise direct,  which  last  will  and  testament 
it  is  agreed  the  said  Sally  may  make,  pub- 
lish, and  declare,  notwithstanding  her 
said  coverture.  But  and  if  the  said  Sally 
shall  die  without  making  any  last  will 
and  testament,  then  and  in  that  case  the 
said  described  prooerty  shall  become  the 
property  of  the  said  James  Moore,  and 
the  said  trustee  shall  reconvey  to  the  said 
Sally,  or  to  the  said  James,  or  the  surviv- 
or of  them,  the  said  property  above  de- 
scribed, and  the  said  trustee  is  in  no  wise 
responsible  for  any  of  the  rents  or  profits 
of  said  property  except  such  as  may  come 
actually  into  his  hands.  In  testimony 
whereof  the  said  James  Moore,  Sally  J. 
Freeman,  and  Henry  A.  London,  the 
trustee,  have  hereunto  set  their  hands  and 
seals  this  19th  day  of  April,  1867.  James 
MooRB.  [Seal.]  Sally  J.  Fbbbman. 
[Seal.]  Henry  A.  London.  [Seal.] 
Signed,  sealed,  and  delivered  in  presence 
of  M.  Q.  Waddbll.  [Jurat.]  F.  M. 
MooBB.    L.  P.  Waddell.    [Jurat.]" 

E.  8.  Martin  and  Ueorge  Rountree,  for 
appellant.    Junius  Darin,  for  appellees. 

Atbbt,  J.  It  Is  settled  law,  not  only 
that  equity  will  not  allow  a  trust  to  fail 
for  want  of  a  trustee,  but  that,  when  a 
trustee  is  named  in  a  deed,  and  the  nature 
of  his  fiduciary  duties  and  the  times  at 
which  they  are  to  be  periormed,  accord- 
ing to  its  terms,  indicate  clearly  that  the 
grantor  contemplated  either  the  certainty 
or  possibility  that  the  legal  and  equitable 
estates  must  be  separated  and  the  trust 
administered  beyoud  the  life-time  of  the 
trustee  named,  a  court  of  equity  will  sup- 
ply the  words  "  and  his  heirs, "  after  the 
name  of  the  trustee,  upon  the  ground  that 
it  was  omitted  by  mistake  of  the  draughts- 
man when  the  deed  was  drawn.  Ryan  v. 
McGehee,  83  N.  C.  500;  Perry,  Trusts,  § 
320.  Where  the  court  is  fully  satisfied, 
from  theexpressed  purpose  of  the  grantor, 
the  nature  of  the  deed,  and  the  context  of 
that  portion  of  it  where  the  word  "heirs" 
would  naturally  belong,  that  it  was  bisin- 
tentiou  to  convey  an  estate  In  fee,  and  the 
omission  of  the  prescribed  technical  words 
was  an  oversight,  there  Is  a  plain  equity 
to  have  the  mistake  corrected.  Vickers  v. 
Leigh,  104  N.  C.  258, 10  S.  E.  Bep.  308;  Hut- 
ledge  V.  Smith,  Busb.  Eq.  283.  When,  on 
the  examination  of  an  ordinary  deed  of 
conveyance  to  trusteiBS  on  a  marriage  set- 
tlement, it  appears  manifest  that  a  life- 
estate  in  the  trustee  is  inadequate  to  the 
execution  of  the  trust,  and  also  that  the 
obvious  purpose  of  the  grantor  to  dispose 
of  the  whole  of  the  equitable  estate  will  be 
defeated,  unless  the  instrumentcan  be  con- 
strued to  vest  that  estate  in  fee-simple  in 
the  beneficiaries,  the  concurrence  of  two 
reasons  forsupplying  words  of  inheritance 
makes  it  more  clearly  the  duty  of  the  court 
to  effectuate  the  Intention  of  the  grantor 
by  correcting  both  mistakes  or  omissions. 
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The  general  purpose  pervading  the  deed  of 
settlement  seems  to  have  been  to  make 
a  final  disposition  in  any  contingency  of 
the  real  as  well  as  the  personal  property 
of  the  wife,  hut  the  particular  provisions 
of  the  deed, construed  literally  and  accord- 
ing to  technical  rules,  are  strangely  at 
war  with  what  appears  to  have  been  the 
leading  intent  of  the  parties  in  entering 
into  it.  The  deed  provides  lor  the  dispo- 
sition of  the  fund  derived  from  the  sale  by 
the  trustee  of  any  nf  tlie  property,  without 
distinguishing  between  real  and  personal; 
but  that  clause  is  less  Indicatl-ve  of  tlie  in- 
tent than  some  subsequent  ones.  The 
trustee,  who,  without  enlarxement  be- 
yond the  words  of  the  deed,  takes  but  a 
Ufe-estate,  is,  in  case  the  wife  dies  during 
coverture,  to  hold  "  the  said  property  to 
the  use  and  benefit  of  such  child  or  children 
as  the  said  Sally  may  leave  surviving  ber. 
for  them  and  their  legal  representatives, " 
unless  ttie  wife  (Sally)  should  dispose  of 
it  by  win,  which  she  Is  empowered  to 
make.  The  words  "legal  representatives" 
are  often  used  (as  we  must  gather  from 
the  context  is  their  meaning  herelln  the 
sense  of  "  heirs  at  la  w. "  Briggs  t.  TTpton, 
L.  R.  7  Ch.  App.  376;  Com.  v.  Bryan,  6 
Serg.  &  R.  81 ;  Delaunay  v.  Burnett,  4  Oil- 
man, 4.54;  Morehouse  t.  Phelps,  18  111.  472. 
It  could  not  have  been  intended  that  the 
land  in  this  case  should  go  to  any  one 
who,  by  the  proper  authority,  might  be 
appointed  a  personal  representative  of  a 
surviving  child  of  the  wife,  and  therefore 
the  inevitable  inference  is  that  the  words 
were  used  to  mean  the  children  and  heirs 
at  law  nf  such  children  of  Mrs.  Moore  as 
might  die  during  her  life,  leaving  issue  who 
also  should  survive  their  grandmother. 
Bowman  v.  Long,  89  111.  19.  If  we  con- 
strue the  deed  literally,  supplying  no  elHi)- 
sis,  the  consequence  would  be  that  the 
trustee,  who  holds  the  legal  estate  in  the 
•land  for  life  only,  would  be  expected  to 
discharge  the  trust  for  the  wife,  for  tho 
husband  if  she  should  die  Intestate  dur- 
ing his  life  and  without  issue,  and  If  she 
should  die  during  coverture,  leaving  Issue 
and  also  intestate,  then  for  the  benefit  of 
the  first  and  second  generations  of  the  Is- 
sue, and,  on  failure  of  lineal  descendants, 
for  the  heirs  at  law  of  sunb  issue.  The 
lands  would  not,  without  supplying  words 
of  inheritance,  be  finally  disposed  of  by 
the  deed  except  in  the  event  that  Mrs. 
Moore  should  devise  them  in  fee  during 
coverture.  We  think  it  was  the  manifest 
purpose  by  the  marriage  settlement  to 
give  Mrs.  Moore  the  power  to  make  a  final 
disposition  of  the  land  and  other  prop- 
erty by  will,  but  If  she  should  fail  to  exer- 
cise that  power  during  coverture,  and 
there  sbonid  also  be  a  failure  of  Issue  of 
the  maTlage,  then  the  intention  was  to 
clothe  the  trustee  with  power  to  convey 
the  land  In  fee-simple  to  the  survivor, 
whether  James  Muore  or  his  wife.  But, 
In  the  absence  of  words  of  inheritance  ap- 
pended to  the  nameti  of  both,  any  possi- 
ble construction  of  the  deed  would  lead  to 
very  absurd  conclusions.  If  Mrs.  Moore 
had  outlived  her  husband,  the  trustee, 
London  would  have  been  required  to  re- 
convey  to  her,  as  survivor;  yet  if  he  took 
the  legal  estate  under  the  settlement  only 


for  his  own  life,  he  could  convey  to  ber 
an  estate  for  the  residue  of  bis  own  life, 
and  no  longer.  Now  that  James  Moore 
was  the  survivor,  and  there  was  no  issue 
of  the  marriage,  it  became  the  duty  of  the 
trustee  to  "reconvey  "  to  him  as  survivor, 
and,  as  he  has  died  since  the  death  of  his 
wife,  to  his  only  heir  at  law.  Shall  we 
hold  that  the  trustee  could  have  conveyed 
to  him  on  the  death  of  bis  wife  only  an  es- 
tate per  outer  vie,  and,  in  case  of  Lon- 
don's death  during  his  life,  that  the  re- 
mainder in  fee  would  have  passed  to  ber 
heirs  at  law,  leaving  her  husband  then 
still  living  without  any  Interest,  and,  for 
aught  we  know,  without  home  or  Income? 
We  are  constrained  to  conclude  that  tb« 
word  "reconvey"  was  used  upon  the  as- 
sumption that  the  legal  estate  had  previ. 
ously  passed  in  fee,  and  that  the  recon- 
veyance was  as  necessary  to  revest  the 
entire  estate  in  the  wife,  if  she  should  sur- 
vive, as  in  the  surviving  husband,  it  being 
the  purpose  to  give  him,  at  her  death 
without  issue  and  intestate.  Just  the 
same  estate  as  would  have  been  recon- 
veyed  to  the  wife.  This  view  is  strength- 
ened by  the  consideration  that  the  deed  of 
settlement  was  executed  in  the  year  1887, 
when,  in  the  absence  of  any  agreement, 
the  husband  wonid  have  become  the  owner 
of  the  whole  of  the  personal  property  im- 
mediately upon  the  consummation  of  the 
marrlagerites,  and  entitled  to  the  contin- 
gent right  to  curtesy  in  the  whole  of  her 
land ;  an  estate  tor  bisownlife  being  more 
advantageous  than  that  for  the  life  of. 
London.  It  does  not  entirely  destroy  the 
force  of  this  fact  to  admit,  as  we  do,  that 
the  contemplated  marriage  was  a  consid- 
eration for  some  concessions  on  bis  part. 
But  the  fact  that  he  surrendered  such 
rights  incident  to  the  marriage  adds  some 
weight  to  the  view  that  it  was  intended 
by  the  provision  for  reconve.vance  that.  U 
she  should  die  without  issue  and  without 
availing  herself  of  the  power  to  provide 
by  will  for  any  favored  one  among  ber 
heirs  at  law,  the  reconveyance  to  her  hus- 
band should  pass  the  fee  just  as  if  made 
to  herself.  We  conclude,  therefore,  that 
the  judge  erred  in  refusing  to  allow  the 
deed  to  be  reformed  by  inserting  the 
words  "and  his  heirs  "after  the  name  of 
James  Moore,  as  proposed,  on  the  ground 
that  there  was  no  sufiiclent  evidence;  and 
we  think  likewise  that  the  manifest  inten- 
tion of  the  parties  was  to  pass  the  legal 
estate  in  fee  to  the  trustee  London,  and 
to  use  the  words  **  and  his  heirs "  in  the 
babendum  instead  of  "his  executors  and 
administrators."  The  deed  must  be  re- 
formed accordingly,  and  thetruateeshonld 
be  required  then  to  reconvey  In  tee  to  the 
plaintiff,  who  Is  the  tmlyhelr  at  law  of  the 
husband,  James  Moore.  There  is  ern>r, 
and  the  Judgment  must  be  reversed. 

ao»  N.  c.  8M> 
State  v.  Nasb. 

(Supreme  Court  of  North  CaroUim.    Nov.  lOi 

1891.) 

Assault  with  Iittknt  to  Rape— Examination  bt 

Fhtsician — Instructions— Sentbncb. 

1.  On  a  prosecution  of  a  physician  for  assault 

witli  intent  to  rape  on  a  girl  17  years  of  ai^.  h> 

that  he  took  Improper  liberties  with  her  penrson, 
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an  InstructloD  that  If  he  acted  in  good  faith  as 
a  physician,  and  did  what  he  did  as  such,  he  is 
not  guilty,  "otherwise  he  is  guilty,"  is  errone- 
ou.i,  as,  if  she  consented  to  the  taking  of  the  lib- 
erties, understanding  that  he  was  not  acting  in 
good  faith  as  a  physician,  then  he  was  not  gailty. 
2.  Under  Code  N.  C.  (  987,  providing  that 
where  no  deadly  weapon  has  bAen  used,  and  no 
serioas  damage  done,  the  pnnlshment  in  cases  of 
assault  shall  not  exoeed  a  line  of  tSO  or  80  days' 
imprisonment,  provided  that  this  shall  not  apply 
to  cases  of  assault  with  intent  to  commit  rape, 
on  a  oonTlotion  of  a  simple  assault,  where  there 
is  no  evidence  of  bodily  pain,  there  can  be  no 
greater  punishment  than  therein  prescribed, 
though  the  indictment  waa  for  assault  with  in- 
tent to  commit  rape. 

Appeal  from  sapeiior  court,  Granville 
county;  Robert  W.  Winbton,  Jadge. 

H.  A.  Nasb,  Indicted  for  asBaalt  with  in- 
tent to  commit  rape,  was  convicted  of  a 
simple  assaalt,  and  appeals.    Reversed.  ■ 

Statement  bt  the  Cuukt.  Defendant 
requested  the  court  to  charge  the  jury.  In 
addition  to  other  propositions,  as  fol- 
lows: "(2)  If  defendant  put  bis  hand  on 
the  person  of  Busan  with  intent  only  to 
examine  her  as  a  physician,  and  with  no 
Intent  to  take  indecent  liberties  with  ber, 
then  defendant  is  not  guilty  of  anyassnult, 
and  the  jury  will  return  a  verdict  of  not 
guilty.  (3)  It  defendant  put  bis  hands  un 
tbe  person  of  Susan  with  her  consent,  and 
not  against  her  will,  the  defendant  is  not 
gnilty  of  any  assault,  and  the  jury  will  re- 
turn a  verdict  of  not  guilty. "  The  court 
gave  the  instruction  embraced  In  tbe  first 
proposition,  but  refused  tbe  other  request, 
and  told  the  jury  that,  "if  Dr.  Nasb  went 
to  Susan's  room,  and  to  ber  bed, and  witb 
tbe  desire  to  gratify  any  morbid  curiosity, 
or  to  have  to  do  witb  ber,  or  for  any  oth- 
er unlawful  purpose,  felt  her  breast  or  pri- 
vate parts,  be  is  guilty,  and  it  will  be  your 
duty  to  convict.  If  you  find  from  the 
facts  that  defendant  took  advantage  of 
bla  position  as  a  physlclau,  and  as  sucb, 
and  with  a  bad  purpose,  felt  tbe  person  of 
Susan,  by  pretending  he  would  see  If  she 
bad  womb  disease,  yon  will  find  defend- 
ant guilty,  even  if  sbe  made  no  resistance, 
bat  consen  ted  to  the  same.  But  it  defend- 
ant went  la  the  room  of  Susan,  and  put  his 
bands  on  ber  person,  with  no  intent  to 
take  indecent  liberties  with  her,  but  In 
good  faith,  at  tbe  request  of  Mrs.  Ooss,  or 
because  he  thought  she  was  sick,  and 
needed  his  attention,  and  in  good  faith 
put  bis  bands  on  her  to  examine  ber,  be 
would  not  be  guilty,  and  you  will  so  find." 
At  a  later  stage  of  tbe  charge  the  judge 
added  the  following:  "So  that  the  ques- 
tion cnmes  back  again  to  what  the  court 
has  already  charged  yon:  'Did  defend- 
ant do  what  be  did  to  Susan  In  good 
faith,  as  ber  physician,  or  did  he  handle 
ber  person  for  a  bad  or  unlawful  pur 
pose^ '  If  be  acted  In  good  faith  as  a  phy- 
sician, and  did  what  be  did  as  such,  be  Is 
not  guilty;  otherwise  he  is  guilty."  The 
qnestlon  being  only  whether  there  was 
e.vidence  to  show  consent  obtained  otber- 
-wise  than  fraudulently,  It  Is  unnecessary 
to  set  out  all  the  evidence  for  tbe  state. 

L.  C.  Edwards  and  B.  S,  RoysterJoT  ap- 
pellant. J.  W.  Grubaw,  Atty.  Gen.,  and 
T.  B.  Worn  act,  for  the  State. 


AvEBT,  J.  If  It  be  conoeded  that  where 
a  physician  Induces  a  female  to  submit  to 
an  examination  of  her  pcrsou  by  the  false 
and  fraudulent  representation  that  he  is 
putting  his  bauds  upon  her  in  good  faith. 
for  tbe  purpose  of  diagnosing  and  treating 
a  disease,  when  in  fact  bis  object  is  only  to 
gratify  a  licentious  desire,  he  is  equally 
guilty,  in  contemplation  of  law,  with  one 
who  takes  tbe  same  liberties  against  ber 
consent,  and  with  the  avowed  intention 
of  gratifying  his  lusts,  it  Is  none  the  less  a 
sound  proposition  of  law  that,  whether 
the  person  charged  with  tbe  assault  be  a 
physician  or  not,  he  may  successfully  meet 
such  a  charge  by  showing  to  tbe  satisfac- 
tion of  tbe  jury  that,  without  resorting  to 
falsehood  or  deception,  be  bad  the  consent 
of  a  girl,  17  years  old,  to  put  his  hand  up- 
on her  person  as  be  did.  Whether  bis  in- 
tention was  to  desist  after  fondling  her, 
or  to  have  carnal  Intercourse  with  her,  If 
she  shonld  continue  to  yield  to  him,  lie 
was  not  gnilty  if  her  consent  was  gained 
otherwise  than  by  using  his  professional 
character  to  practice  a  fraud.  There  was 
serious  conflict  In  the  testimony  of  the 
prosecutrix  and  the  defendant  as  to  what 
tbe  latter  actually  did  and  said  at  her  bed- 
side. The  charge  of  the  learned  judge 
seems  to  have  been  founded  upon  the  Idea 
that  the  jury.  In  passing  upon  tbe  tacts, 
were  so  restricted  that  they  must  adopt 
either  tbe  theory  of  the  state  or  tbat  aris- 
ing out  of  the  defendant's  testimony,  and 
were  not  at  liberty  to  take  into  considera- 
tion the  whole  of  tbe  evidence,  and  predi- 
cate their  finding  upon  a  hypothesis  not 
entirely  consistent  with  the  theory  ad- 
vanced, or  the  testimony  ottered  In  sup- 
port of  it,  by  either  tbe  prosecution  or  the 
defense.  Counsel  may  have  contended  be- 
fore'the  jury  that  another  witness  corrob- 
orated the  testimony  of  the  plaintiff  to  the 
extent  of  showing  that  the  mother  of  the 
prosecutrix  had  expressed  apprehension 
as  to  the  consequence  to  her  daughter  of 
overexertion  on  tbe  previous  aftei-noon. 
Tbe  jury  may  bave  concluded  that,  under 
tbe  honest  belief  that  the  prosecutrix  was 
suffering,  and  witb  tbe  bona  Ode  purpose 
of  relieving  her,  tbe  defendant  first  entered 
her  room;  but  that  subsequently,  on  dis- 
covering a  willingness  on  ber  part  to  sub- 
mit to  liberties  that,  as  sbe  must  have 
known, constituted  nopartot  a  legitimate 
medical  or  surgical  examination,  he  deter- 
mined to  go  further,  and  did  so  with  ber 
assent,  plainly  Indicated.  It  appeared 
that  two  men,  sleeping  In  tbe  loft  jnst 
above  ber,  heard  no  outcry,  nor  loud 
remonstrance,  aud  the  prosecutrix  did  not 
say  tbat  she  called  for  any  one;  yet, 
though  she  told  the  defendant  tbat  sbe 
was  not  sick,  needed  no  attention,  and 
pushed  his  hand  away,  she  submitted 
without  objection  made  in  a  tone  suffi- 
ciently loud  to  be  beard  in  tbe  loft,  to  lib- 
erties, accompanied  by  expressions-  of  en-  ^ 
dearment,  and  solicitations  to  go  with  him 
Into  the  adjacent  room,  that  counsel  may 
have  argued  were  inconsistent  with  the 
idea  tbat  she  yielded  only  because  he  was 
conducting  an  examination  as  a  physician 
authorized  by  her  mother.  The  jury 
might  have  been  infiueuced,  too,  by  tbe 
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fact  that  the  father  of  the  prosecutrix  ap- 
peared, according  to  her  testimony,  at  the 
door,  and  anw  the  defendant  going  out 
of  her  room  twice;  that  he  subsequently 
neither  aslced  nor  received  a  full  explana- 
tion from  his  daughter  for  nearly  two 
days  after,  though  he  ordered  her  to  dress, 
and  go  to  his  son's  house  on  that  nignt. 
The  rule  laid  down  by  Wharton  (Crim. 
Law,  §  1156)  is  that  proof  of  the  assent  of 
thewoman,  given  in  ignorance  of  the  fraud 
that  was  being  practiced  by  the  medical 
man,  where  the  physician,  under  pretense 
of  examination,  has  sexual  intercourse, 
will.not  constitute  a  defense  to  the  charge 
of  assault.  The  principle  was  first  estab- 
lished in  the  cases  of  Reg.  v.  Stanton,  1 
Car.&  K. 415, and  Reg.  v. Case, 4  Cox, Crim. 
Gas.  220.  In  the  latter  case,  the  instruc- 
tion given  by  the  recorder  and  approved 
by  the  court  was  "that  the  girl  was  of 
age  to  consent,  and,  if  they  thought  she 
had  consented  to  what  the  prisoner  had 
done,  they  ought  to  acquit  the  prisoner; 
but  if  they  were  of  opinion  that  she  was 
ignorant  of  the  nature  of  the  prisoner's 
act,  and  made  no  resistance,  solely  from 
the  belief  that  she  was  submittingto  med- 
ical treatment,  they  ought  to  find  him 
guilty."  In  that  case  the  physician  act- 
ually had  carnal  intercourse  with  a  girl  of 
14,  who  had  been  placed  under  his  care  bj' 
her  parents  for  medical  treatment.  We 
think  that  the  questions  whether  the  pros- 
ecutrix consented,  after  being  kissed  and 
told  that  she  was  a  sweet  girl,  (even  con- 
ceding the  truth  of  her  own  statement,) 
to  the  still  greater  liberties  with  her  per- 
son which  she  testifies  that  the  defendant 
took,  and  whether,  if  she  did  consent,  she 
was  influenced  to  yield  solely  because  she 
thought  the  defendant  was  making  a  med- 
ical examination  of  her  person  at  the  re- 
quest of  a  parent,  should  have  been  fairly 
submitted  to  the  jury;  and,  as  in  Reg.  v. 
Case,  the  judge  ought  to  have  told  the  jury 
that  in  one  view  of  the  evidence  the  defend- 
ant was  not  guilty,  as  well  as  that  in  the 
other  view  he  was  guilty,  of  an  assault. 
In  Reg.  v.Case  it  seemed  to  have  been  con- 
ceded, or  not  seriousl.v  disputed,  that  the 
girl  of  14  was  innocent,  and  did  not  under- 
stand what  the  physician  was  doing.  In 
the  case  at  bar  there  was  evidence  tending 
to  show  that  the  prosecutrix  was  not  of 
good  character,  and  it  was  admitted  that 
she  was  in  her  eighteenth  year.  The  de- 
fendant had  a  right  to  demand  that  the 
attention  of  the  jury  should  be  directed  to 
the  question  whether  she  understood  the 
manifest  purpose  of  one  who  kissed  and 
fondled  her,  and  knew  that  his  conduct 
was  not  that  of  a  physician  making  a 
medical  examination  in  good  faith,  but 
still  submitted  quietly  until  her  father  ap- 
peared upon  the  scene.  But  in  response 
to  the  requests  of  the  defendant  the  judge 
embodied  his  instruction  upon  this  point 
In  two  or  three  propositions  culminating 
in  the  sentence:  "  H  he  acted  in  good  faith 
as  a  physician,  and  did  what  he  did  as 
fiucli,  ho  is  not  guilty;  otherwise,  he  is 
guilty. "  So  that  the  jury  were  not  left  at 
liberty  to  roach  the  belief  from  the  evi- 
dence that,  though  tlie  defendant  was  not 
In  good  faith  examining  the  prosecutrix 


as  a  phyfilcian,  stil]  that  nhe  tinde 
and  assented  to  what  be  did,  or  tl 
understood  that  be  was  putting  his 
upon  her  with  the  purpose  of  gra 
his  lusts,  and  made  no  objection  t 
she  was  indifferent,  or  ready  to  snt 
what  he  did,  if  not  to  still  greater  III 
Without  adverting  to  the  other 
tlons,  either  to  the  admission  of  test 
or  to  the  charge,  and  deciding  qui 
that  may  not  be  raised  upon  a 
trial,  it  is  perhaps  best  to  advert 
exception  to  the  judf^ment  of  the 
We  think  that  there  was  error  in 
ingtcreater  punishment  than  a  flnt 
or  Imprisonment  for  30  days,  when 
fendant  was  found  guilty  of  a  sim 
sault  only.  In  all  of  the  caseH  c: 
the  attorney  generfd  In  support 
judgment,  this  court  laid  stress  ni 
fact  that  the  person  ajssanlted  e 
great  bodily  pain,  though  the  pbys 
Jury  did  not  prove  permanent,  li 
V.  Shelly,  98  N.  C.  673.  4  S.  E.  Rep.  E 
opinion  rested  upon  the  ground  tin 
Injury  was  not  simply  painful  and  i 
atlng,  but  disfigured  the  face  set 
braised  the  eyes,  closed  one  of  tt 
tlrely,and  probably  permanently  in 
the  sight,"  and  therefore  that  i 
damage  was  done.  The  facts  In  S 
Roseman,  108  N.  C.  765, 12  S.  E.  Be 
were  that  a  female  prisoner  was  w 
by  a  Jailer  with  a  boggy-whip,  so 
cut  the  flesh  on  her  back  and  an 
State  V.  Huntley,  91  N.  C.  621,  thou 
court  seem  to  have  taken  into  con 
tion  the  mental  anguish  of  the 
party,  the  reason  for  sustaining  th 
diction  of  the  superior  court  w1 
made  most  prominent  was  that  the 
Ical  suffering  of  the  Injured  party 
have  been  severe  for  a  day  or  tw 
more  or  less  severe  tor  several  dayi 
that  In  every  instance  It  has  been  d( 
essential.  In  order  to  give  the  si 
court  Jurisdiction,  that  the  bodil; 
caused  by  the  assault  should  be  se 
not  permanent.  The  fact  that  in  ai 
en  case  the  person  Injured  must  ha 
dured  mental  anguish  may  aggravi 
offense,  but  cannot,  In  the  abse 
physical  Injury  giving  rise  to  great 
pain,  constitute,  within  the  mean 
the  statute,!  "serious  Injury."  The 
no  evidence  In  our  case  tending  t( 
that  the  prosecutrix  suffered  from 
pain  at  all.  The  cases  cited  are 
guishable  from  that  at  bar  in  the  fa< 
the  jury  found  that  the  defendai 
guilty  of  the  offense  charged  in  the 
ment,  which  was  within  the  Jurisi 
of  the  superior  court.  In  onr  case 
fendant  was  found  guilty  of  a  slm; 
sault  only,  and  the  Jurisdiction 

>  Code  N.  0.  S  987,  provides  that  in  all 
an  assault  witb  or  without  intent  to  ki 
Jure,  the  person  oonvlcted  shall  be  punis 
fine  or  imprisonment,  or  botli,  at  the  dl 
of  the  court:  provided,  that,  whore  no 
weapon  has  been  nsed,  and  no  serious 
done,  the  punishment  in  aaeaults,  assai 
batteries,  and  affrays,  shall  not  exceed  i 
$50  or  imprisonment  for  30 days;  but  that 
shall  not  apply  to  cases  of  assault  with  i 
kill,  or  witti  Intent  to  oommit  rape. 


Digitized  by 


Google 


K.C.) 


STATE  V.  BLACK. 


877 


conrt  i8  sustained  on  the  ground  that  it  is 
included  In  the  higher  offense  with  which 
ho  was  charged.  For  the  error  pointed 
ont  the  defendant  ia  entitled  to  a  new 
trial. 

(10*  N.  a  tw) 

STATB  ▼.  MOBBIB. 

(Supreme  Court  qf  North  CaroUna.    Nov.  17, 
1891.) 

Affb&Ii — Rbtuw —  Discunos  —  Hkabsat  Bn- 

DKHCOL 

1.  On  a  trial  (or  slandering  an  "innocent 
woman, "  after  the  examination  of  the  proseou- 
triz,  the  court  refused  to  allow  defendant  to  ask 
her  how  many  times  she  and  her  husband  had 
separated,  and  the  cause.  Held  that,  since  de- 
fendant had  fair  opportunity  for  cross-examina- 
tion, it  was  disoretlonary  with  the  oourt  to  allow 
this  question. 

3.  In  su«sh  case  the  husband  of  the  prosecu- 
trix denied,  on  cross-exumination,  that  lis  said 
he  had  sexual  intercourse  with  the  prosecutrix 
before  he  married  her.  Defendant  offered  to 
prove,  by  himself  and  another  witness,  that  the 
bnsband  said  *'that  he  would  rather  pay  $8.50, 
and  marry  the  woman,  rthe  prosecutrix]  than 
have  a  bastard  swcam  to  nim. "  Tlie  trial  court 
ezcinded  the  testimony.  Held,  that  the  testi- 
mony rejected  was  not  competent  to  oontradict 
the  husband  nor  pertinent  to  prove  the  Inconti- 
nency  of  the  prosecutrix,  and  was  simply  hear- 
say. 

&  The  exercise  of  the  discretion  of  the  trial 
court  in  refusing  to  gxant  a  new  trial,  on  the 
ground  of  newly-disoovered  evidence,  is  not  re- 
viewable. 

Appeal  from  superior  court,  Montgom- 
ery county;  Jebbe  F.  Oraveb,  Judge. 

Indictment  of  P.  M.  Morris  tor  slander. 
Verdict  and  Judgment  of  conviction.  De. 
fendant  appeals.    Affirmed. 

The  Attorney  Oener&l  and  Douglass  & 
Sbaw,  for  the  State. 

Mbrbimon,  C.  J.  The  defendant  is  In- 
dicted for  slandering  an  "innocent  wo- 
man" In  violation  of  the  statute.  Code,  { 
1113.  He  pleaded  not  guilty.  On  thetrial, 
the  prosecutrix  was  examined  as  a  wit- 
nees  for  the  state,  and,  after  she  was  ex- 
amined In  chief,  the  defendant  asked  to  be 
allowed  to  ask  the  witness  one  question. 
The  solicitor,  not  knowing  the  natnroof 
the  qnestlon,  did  not  at  once  object.  The 
defendant  then  proposed  this  question: 
"How  many  times  witness  and  her  bus- 
band  bad  separated,  "and  asked  the  cause. 
The  court  said :  "  You  may  ask  that  ques- 
tion if  its  purpose  Is  to  impeach  the  wit- 
ness." The  counsel  said:  "We  want  to 
show  the  cause  of  the  separation."  The 
coort  said:  "I  cannot  go  into  that  in- 
vestlgatloa  now;"  and  defendant  except- 
ed. The  defendant  had  had  fair  opportu- 
nity. In  the  orderly  course  of  the  examina- 
tion of  the  witness,  to  propound  all  proper 
questions,  and  it  was  discretionary  with 
the  conrt  to  allow  or  disallow  the  qnes- 
tlon propounded  to  be  pot  to  the  witness. 
The  defendant  had  no  right  to  protract 
the  examination  Indefinitely,  partlcolarly 
as  to  matters  that  the  witness  ought  to 
have  been  examined  about  upon  the  cross- 
examination. 

The  husband  of  the  prosecutrix  was  ex- 
amined as  a  witness  for  the  state,  and  on 
the  cross-examination  he  was  asked  if  he 
bad  not  told  a  certain  person  named  that 


he  had  sexual  Intercourse  with  his  wife 
(the  prosecutrix)  before  he  married  her. 
The  witness  denied  that  he  had  said  so. 
The  defendant  then  oKered  to  show,  by 
himself  and  another  witness,  that  the  hns- 
band  Bal(^  tn  them  "that  he  would  rather 
pay  two  dollars  and  a  half,  and  marry  the 
woman,  [the  prosecutrlxj  than  have  a 
bastard  sworn  to  him. "  Upon  objection, 
the  court  excluded  the  evidence,  and  the 
defendant  excepted.  The  defendant  was 
concluded  by  the  answer  of  the  husband 
when  a  witness  to  the  question  put  to  him, 
becauseit  elicited  matter  wholly  collateral 
to  the  purpose  of  the  examination,  and 
did  not  go  to  show  bias.  The  evidence  of 
the  defendant  rejected  was  hence  not  com- 
petent to  contradict  the  husband,  and  It 
was  not  pertinent  to  prove  the  Incon- 
tlnency  of  the  prosecutrix.  It  was  simply 
hearsay.  Kramer  v.  Light  Ck>.,  95  N.  C. 
277,  and  cases  there  cited ;  State  v.  Gils- 
son,  98  N.  C.  506. 

The  defendant  moved  for  a  new  trial  in 
the  conrt  below,  assigning  as  ground  for 
the  motion  that  he  had  discovered  since 
the  trial  Important  pertinent  evidence 
that  he  could  produce  for  his  defense  on 
another  trial.  The  court.  In  the  exercise 
of  its  discretion,  denied  the  motion,  and 
the  defendant  excepted.  It  is  settled  that 
such  exercise  of  discretion  Is  not  reviewa- 
ble. Carson  t.  Dellinger,  90  N.  C.  226,  and 
cases  there  cited.  There  is  no  error.  Let 
this  opinion  be  certified  to  the  superior 
conrt  according  to  law.    It  la  so  ordered. 


aot  N.  C.  8S$) 

Statb  t.  Black. 

(Supreme  Court  of  ^orth  OaroHna.    Nov.  17, 
1891.) 

AssAUi/r  ASS  Battbrt  —  CBanoaAHi  —  Cash  oh 
ArpaAX.. 

1.  The  fact  tliat  defendant's  hoKs  are  im'' 
potmded  under  an  invalid  ordinance  will  not  Jus- 
tify a  breach  of  the  peace,  and  an  aasaulb  on  the 
otBcer  in  charge,  in  order  to  retake  them. 

9.  Where  a  siKclal  instruction  was  asked  in 
writing,  and  refused,  and  exception  noted,  but  it 
does  not  appear  that  such  exception  was  set  out 
In  the  statement  of  the  case  on  appeal,  cerMomri 
will  not  lie  to  have  it  incorporated  in  the  "case 
settled. " 

Appeal  from  superior  court,  Moore  coun- 
ty :  Edwin  T.  Boyein,  Judge. 

Indictment  of  W.  £.  Black  for  assault 
and  battery,  as  follows:  "The  Jurors  for 
the  state,  npon  their  oath,  present  that 
W.  E.  Black,  in  Moore  county,  on  the  24th 
day  of  July,  1R91,  did  unlawfully  and  will- 
fully assault  and  beat  one  J.  M.  Adams 
with  deadly  weapon,  to-wit,  a  certain  club, 
contrary  to  the  statute  in  such  case  made 
and  provided,  and  against  the  peace  and 
dignity  of  the  state."  Verdict  and  Judg- 
ment of  conviction.  Defendant  appeals. 
Affirmed. 

Statement  by  the  Court.  It  appeared 
In  evidence  that  defendant's  hogs  had 
been  Impounded  by  the  town  marshal  of 
Carthage,  and  were  in  bis  custody.  The 
marshal  and  two  of  the  town  commis- 
sioners, who  were  near  the  pound,  saw 
the  defendant  going  In  the  direction  of  the 
pound  at  night,  and  the  defendant  swore 
in  their  presence  that,  unless  the  marshal 
turned  his  hogs  ont,  he  would  liberate 
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them,  and  thereupon  proceeded  to  the 
ponnd,  Hnd  attempted  to  break  the 
ponnd  to  tnrn  the  bogs  oat.  The  marshal 
and  the  two  commissioners  came  up,  and 
the  marshal  ordered  the  defendant  to  de- 
sist. He  refused  to  desist.  The.  marshal 
threatened  to  arrest  him  if  he  persisted  in 
breaking  the  pound.  There  was  also  evi- 
dence that  the  marshal  flourished  a  pistol 
when  he  threatened  to  arrest  the  defend- 
ant, who  thereupon  assaulted  the  mar- 
shal with  a  piece  of  scantling  drawn  in  a 
striking  attitude  within  striking  distance. 
The  marshal  had  no  warrant.  The  de- 
fendant offered  to  introduce  the  ordinance 
nnder  which  his  hogs  bad  been  Impound- 
ed, for  the  purpose  of  showing  that  said 
ordinance  was  void.  The  court  refused 
to  admit  the  evidence.  The  exception  for 
such  refusal  Is  the  only  exception  present- 
ed for  review.  The  case  states  that  there 
was  no  exception  to  the  charge.  The  de- 
fendant moved  for  a  certiorari,  as  stated 
In  the  opinion. 

Douglass  A  abaw  and  J.  W.  Hinsdale, 
for  appellant.  Tte  Attorney  Qenerni,  for 
the  State. 

Clark,  J.  The  affidavit  In  the  petition 
for  certiorari  avers  that  a  special-  prayer 
for  Instruction  was  asKed  In  writing,  and 
in  proper  time;  that  it  was  refused,  and 
exception  noted,  but  it  is  not  alleged  that 
such  exception  was  set  out  in  appellant's 
statement  of  case  on  appeal.  As  the  ap- 
pellant did  not  set  it  out  as  an  exception 
in  his  case  on  appeal,  he  cannot  complain 
that  the  Judge  did  not  Incorporate  it  In 
the  "case  settled"  by  bim.  lu  Taylor  v. 
Plammer,  105  N.  <\  56, 11  S.  E.  Rep.  2(16,  It 
is  said :  "  Exceptions  noted  on  the  trial, 
and  exceptions  which,  after  the  verdict, 
the  losing  party  desires  to  assign  to  the 
charge,  or  to  the  refusal  or  granting  of 
special  instructions,  must  t>e  set  out  by 
appellant  in  making  out  his  statement  of 
the  case  on  appeal,  (as  required  by  Code, 
§  650,)  or  they  are  deemed  waived."  Had 
the  exception  for  refusal  of  the  special  in- 
struction (if  asked  in  writing,  and  in  apt 
time)  been  set  out  by  appellant  in  making 
up  his  case  on  appeal,  (Code,  §  650,  and 
Rule  27,  Supreme  Court,  12  S.  E.  Rep.  vll.,) 
and  the  Jndge  had  omitted  such  prayer, 
and  the  exception  for  its  refusal  from  the 
"case  settled,"  a  certiorari  would  lie  to 
have  them  Incorporated.  Lowe  v.  Elliott, 
107  N.  U.  718,  12  S.  E.  Rep.  883.  By  not 
setting  ont  such  an  exception  in  his  state- 
ment of  case  on  appeal,  the  appellant  baa 
waived  the  right  to  insist  on  it. 

The  only  exception  stated  in  the  case  on 
appeal  Is  the  refusal  to  admit  the  town 
ordinance  in  evidence,  which  was  offered 
for  the  purpose  of  showing  Its  Invalidity. 
For  the  purpose  of  the  exception,  it  must 
be  taken  that  the  hogs  were  Impounded 
uuder  an  Invalid  ordinance;  but  they  were 
In  the  custody  of  the  officer,  and  the  owner 
had  no  right  to  take  the  law  in  his  own 
bands,  and  regain  possession  of  his  prop- 
erty by  violence,  and  by  tearing  down  the 
Sound.  The  officer  had  a  right  to  forbid 
Im,  and  to  prevent  the  property  beiug 
taken  out  of  his  custody  by  force.  This 
Is  not  a  case  where  the  officer  is  on  trial 
for  using  excessive  force.    Nor  is  It  a  case 


where  property  Is  attempted  to  be  taken 
under  a  void  warrant,  and  the  owner  re- 
sists by  force.  For  all  that  appears,  the 
hogs  were  taken  on  process  valid  on  its 
face,  which  theofficerwascompelled  to  exe- 
cute, though  issued,  possibly,  without 
sufficient  legal  ground :  but  that  was  not 
a  matter  for  the  officer  to  decide,  nor  the 
defendant.  It  was  a  matter  to  be  settled 
by  the  court.  Besides,  the  hogs  had  been 
taken  previously,  and  were  in  the  peacea- 
ble possession  of  the  officer.  The  case 
presented  is  as  to  the  right  of  the  defend- 
ant to  teardown  the  town  pound  to  re- 
gain poBSPssion  of  his  bogs,  (taken  under 
an  Illegal  ordinance.)  after  being  forbid- 
den to  do  so,  and  his  right  to  assault  the 
officer  who  bade  him  desist,  and  who, 
when  the  defendant  did  not  stop,  with  a 
flourish  of  bis  pistol  had  threatened  to 
arrest  him.  That  the  defendant  made  an 
assault  Is  uncontrovertert.  The  defense 
set  lip  by  the  exception,  that  the  hogs  had 
been  taken  under  an  Invalid  ordinance, 
is  not  sqffleient.  The  defendant,  after  be- 
ing forbidtlen  by  the  officer,  should  have 
desisted,  and  have  sought  to  get  back  bin 
bogs  by  lawful  process.  He  had  no  right 
to  regain  them  by  means  of  a  breach  of 
the  peace.  "Two  wrongs  will  not  make 
a  right. "  In  State  v.  Hedrlck,  96  N.  C.  6»t, 
an  arrest  was  made  by  one  who  hnd  been 
illegally  deputed  to  serve  a  warrant  in 
a  civil  action.  On  the  party  arrested  at- 
tempting to  escape,  another  party  tripped 
up  the  acting  officer,  who  was  pursuing.. 
It  was  held  that  such  other  party  was 
guilty  of  an  assault.  In  State  v.  Armi- 
Btead,  106  N.  C.  639. 10  S.  E.  Rep.  872,  it  is 
said  that  no  one  has  a  right  tq  take  a 
prisoner  from  the  custody  of  an  ufflcer  on 
the  ground  that  such  prisoner  is  unlaw- 
fully In  arrest,  since  the  lawfulness  of  the 
arrest  must  be  inquired  into  without  re- 
sort to  force.  The  property  being  commit- 
ted to  the  custody  of  the  officer  by  process 
of  law,  he  had  the  right  to  arrest  any  one 
attempting  to  take  It  from  him,  and  with- 
out warrant.  Braddy  v.  Hodges,  99  N.  C. 
S19,  5  S.  E.  Rep.  17.  The  exigency  would 
not  permit  him  to  get  a  warrant;  for, 
while  he  was  oB  looking  up  an  officer  to 
issue  It,  the  property  with  whose  safe- 
keeping be  was  charged  would  be  taken- 
No  error. 

^~~'~  (io»  N.    C.   817> 

State  v.  Fishbr. 

{Supreme  Court  of  ITorOi  Carolina.    Nov.  17, 
1891.) 

TRBSPASS  on   LaITD— CltDUKAL  JjUBlhlTt, 

A  person  who  In  good  faith,  believing  that 
he  has  a  right  to  do  so,  enters  upon  the  lands  of 
another  after  he  bad  been  forbidden,  when  he 
hod  no  reasonable  ground  for  snob  belief,  is  not 
ezoused  from  criminal  liability  nnder  Code  N.  C. 
i  1190,  whlota  provides  that,  "if  any  person,  after 
being  forbidden  to  do  so,  shall  go  or  entar  npoa 
the  lands  of  another  without  a  license  therefor, 
he  shall  be  guilty  of  a  misdemeanor. " 

Appeal  from  superior  court,  Bctwan 
couuty;  Jrssb  F.  Graves,  Judge. 

William  Fisher  was  duly  charged  crim- 
inally in  the  court  of  a  justice  of  the  peace 
with  having  violated  the  statute,  (Code, 
S 1120,)  In  that,  after  the  prosecutor  for- 
bade him  to  go  upon  his  land,  be  went  up- 
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<m  the  same,  and  hauled  across  the  same 
cross-tles,  without  a  license  so  to  do.  He 
was  convicted  lu  that  court,  and  npun  ap- 
peal be  was  afterwards  likewise  convicted 
in  the  superior  court,  upun  the  plea  of  not 
fl^ollty.  Thereupon  be  excepted,  and  ap- 
pealed to  this  court.  Affirmed. 
The  Attorney  General,  for  the  State. 

tiKHmiAOv,C.3. , (after  stattngthefaets.) 
The  defendant  Insisted  that  he  went  upott 
the  prosecutor's  land  in  good  faith,  believ- 
ing and  claiming  that  he  had  the  right  to 
do  HO  as  the  agent  of  a  railroad  company 
named,  and  therefore  he  was  not  guilty. 
The  court  held  otherwise,  and  this  is  as- 
signed as  error.  Unquestionably  the  rail- 
road company  had  not  the  shadow  Of 
right  to  go  npon  the  prosecutor's  land  and 
trahsport  Its  cross-ties  over  the  same, 
and  no  authority  whatever  to  direct  or 
authorize  its  agent  or  servant  to  do  so. 
The  statute  (Code,  S  1120)  exprpssly  pro- 
vides that,  "if  any  person,  after  being  for- 
bidden to  do  so,  shall  go  or  enter  upon  the 
lands  of  another  without  a  license  there- 
for, he  shall  be  guilty  of  a  misdemeanor," 
etc.  The  defendant  is  presumed  to  have 
knowledge  of  this  statute,  and  the  mere 
fact  that  he  may  have  believed  honestly 
that  hn  had  the  right  to  go  upon  the  pros- 
ecutor's land,  after  be  was  forbidden  to 
do  BO,  as  agent  of  the  railroad  company, 
as  the  evidence  went  to  prove  be  did,  could 
not  at  all  excuse  him  from  criminal  liabili- 
ty, onlens  he  bad  reasonable  ground  tor 
Sttcb  belief;  and  there  was  no  evidence 
from  wbich  the  Jury  might  so  And.  State 
V.  Crawley,  103  N.  C.  863,  9  8.  E.  Rep.  409. 
The  court  properly  instructed  the  jury,  in 
substance,  that  if  they  oelieved  the  evi- 
dence the  defendant  was  guilty.  Stato  v. 
Bryson,  81  N.  0.  5i»5.  There  is  no  error. 
Let  this  be  certified  to  the  superior  court 
according  to  law.    It  is  so  ordered. 


(IW  N.  C.  601) 

BoTKiN  et  ah  V.  Bom  et  a/. 

ISufpreme  Comrt  of  N^orih  OaroUna.    Nov.  17, 

1891.) 

COHPSOMISB. 

Under  Coae  N.  C.  S  574,  providing  that.  In 
«U  claims  where  an  agreement  is  made  and  ac- 
cepted for  a  less  amount  than  that  olalmed,  pay- 
ment of  such  less  amount  shall  be  a  complete 
discbarge  of  the  same,  one  of  three  joint  lodg- 
ment debtors,  who  proposes  to  pi^  a  given  sum 
provided  the  payment  shall  operate  to  relieve 
him  from  farther  liability,  on  acceptance  of  sach 
offer  and  payment  by  check  Is  entitled  to  have 
entry  of  satisfaction  on  the  record  as  to  the  whole 
Judgment  as  against  him. 

Appeal  from  superior  court,  Robeson 
county;  Jesse  F.  Ouaves,  Judge. 

Action  by  Boykin,  Carmer  &  Co.  against 
D.  B.  Buie  &  Bros.  Plaintiffs  moved  for 
leave  to  issue  execution  on  a  Judgment. 
Motion  denied.  Pialntills  appeal.  Af- 
firmed. 

Statement  by  the  ComtT.  Judgment 
was  rendered  by  a  Justice  of  tbe  peace 
against  the  firm  of  D.  B.  Buie  &  Bros^ 
composed  of  D.  C.  Buie,  J.  C.  Buie,  and 
tbe  .appellant  M.  C.  Buie,  in  favor  of  the 
plaintiffs,  which  Judgment  was  Bubse> 
qaently  docketed  in  tbe  superior  court, 
and,  at  a  subsequent  term  of  the  latter 


court,  a  Judgment  was  rendered  In  favor 
of  the  plaintiffs  against  the  defendants  for 

tbe  sum   of .    Both    of   these  Jndg^ 

ments  were  entered  upon  the  Judgment 
docket  of  the  superior  court.  On  the  5tb 
of  February,  18SH),  tbe  defendant  M.  C. 
Buie  wrote  to  the  plaintiffs,  proposing  to 
pay  30  per  cent,  of  both  these  Jadgnients, 
provided  that,  upon  payment  of  said  sum, 
the  said  M.  C.  Buie  shoald  be  released 
from  any  further  obligation  arising  out  of 
said  Judgments,  and  that  the  same  should 
be  satisfied  so  fur  as  be  is  concerned.  Tbe 
plaintiffs  replied  as  follows:  "Replying  to 
your  favor  of  the  5tb,  just  received,  that 
you  are  prapared  to  pay  30  per  cent,  of 
the  account  against  Buie.  end  that  your 
brothers,  you  believe,  will  do  the  same: 
The  claim  now,  with  Interest,  amounts 
to  9759.31,  one-fifth  of  which  will  be  f 45.55, 
for  which  amoant  we  will  be  pleased  to 
give  you  a  receipt  against  tbe  claim,  and 
trust  your  brothers  will  do  the  same. "  In 
answer  to  the  letter  of  pUlntitts,  tbe  de- 
fendant M.  C.  Bute  forwarded  to  the  plain- 
tiffs a  check  on  the  bank  of  Ouilford,  In 
Greensboro.  N.  C,  tor  the  sum  of  f4S.65, 
setting  forth  in  tbe  check  that  It  was  In 
full  of  said  judgments.  Tbe  plaintiffs  re- 
turned said  check  to  said  M.C.  Buie,  refus- 
ing to  receive  the  same,  except  on  condi- 
tion that  it  should  be  entered  as  a  credit 
pro  tAnto  on  the  Judgments.  M.  C.  Buie 
sent  the  said  check  back  a  second  and  a 
third  time,  and  each  time  It  was  returned 
in  a  letter  giving  tbe  same  reason  for  re 
fusing  to  apply  It.  The  defendant  Buie 
has  ever  since  kept  funds  in  said  bank  to 
pay  the  amount  of  said  check,  and  asks 
to  be  allowed  to  pay  tbe  amount  Into 
court,  and  have  it  entered  as  a  payment 
in  full  o(  bis  indebtedness  on  said  Judg- 
ments. Upon  tbe  above  facts,  and  from 
the  affidavits,  the  court  found  that  plain- 
tiOs  live  in  Baltimore,  Md.,  and  have  their 
place  of  business  there,  and  that  defend- 
ant M.  C.  Buie  lives  at  Red  Springs,  Robe> 
son  county,  N.  C.  and  that  there  was  an 
acceptance  by  plaintiffs  of  the  defendant 
M.  C.  Bute's  offer  of  compromise,  and  that 
tbe  tender  of  tbe  check  for  f45.56  was  a 
payment  of  tbe  Indebtedness  of  tbe  de- 
fendant M.  0.  Buie,  and  he  was  entitled 
to  have  entry  of  satisfaction  on  the  rec- 
ord as  to  the  whole  of  the  judgments  as 
against  him,  and  so  ordered.  Tbe  plain- 
titfii  excepted,  and  appealed  from  the  judg- 
ment rendered. 
StroDff  <C  Struaach,  for  appellants. 

AvEBT,  J.  We  concur  with  the  Judge 
who  heard  the  motion  In  the  court  below, 
in  tbe  opinion  that  the  plaintiffs  accepted 
the  proposal  of  the  defendant  M.  C.  Buie, 
and  were  bound,  when  he  forwarded  the 
check  for  $45.55,  tbe  sum  mentioned  In 
their  letter,  to  apply  tbe  same  in  full  dis- 
charge of  bis  indebtedness  by  reason  of 
said  judgments.  Tbe  defendant  has  the 
right  to  demand  that  tbe  substance  of 
tbe  said  agreement  sha^  appear  upon  the 
judgment  docket,  so  as  to  show  that  the 
plaintiffs  can  proceed  no  further  by  virtue 
of  the  judgments  against  him.  Under  the 
provisions  of  the  statute,  (Code,  g  ^74,) 
where  a  creditor  voluntarily  accepts  from 
tbe  debtor  a  less  sum  than   is  actually 
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due,  by  way  of  compromise  and  In  lien 
of  the  whole,  the  debt  la  discharged. 
Koonce  ▼.  RasHeU,  103  N.  C.  179,  9S.  £.  Kep. 
816.  When  a  pruposal  to  pay  a  Ki^en 
■am,  provided  that  the  payment  shall 
operate  to  relieve  one  of  three  Joint  Judg- 
ment debtors,  la  accepted  by  the  creditor, 
and  the  debtor  within  a  reasonable  time 
tenders  the  amonnt,  be  has  ttae  right  to 
demand  that  it  shall  be  received  and  ap- 
plied in  discharge  of  bis  obligation  to 
make  any  further  payment.  There  la  no 
error,  and  the  judgment  is  affirmed. 


a09  N.  C.  846) 

State  v.  Williamb. 

(Su/preme  Court  of  North  CaroUna.    Nov.  8, 
18U1.) 

Oasb  ov  Appeal — Scbstwdtion — Noticb  op  Tikb 

OP  BlTTUBMKNT — BiSTABDT— IsSTBUCTIOKS. 

1.  Appellant's  statement  of  case  on  appeal 
will  not  be  substituted  for  tbe  "case"  as  settled 
by  the  judge  after  the  expiration  of  the  statu- 
tory tune,  since  Code  N.  C.  {  550,  which  Imposes 
a  penalty  on  the  judge  for  failure  to  settle  the 
"case"  in  time,  does  not  deprive  the  appellee  of 
his  right  to  a  settlement  of  the  "case"  by  the 
judge  on  disagreement. 

2.  A  judge  need  give  notice  of  the  time  and 
place  of  settling  the  case  on  appeal  only  when 
"requested"  to  do  so.  under  Code  N.  C.  {  550. 
Walker  v.  Scott,  100  N.  C.  6«,  11  &  B.  Rep.  864, 
followed. 

8.  Where  a  Judge  in  charging  the  Jury  inad- 
vertently spoke  of  a  bastardy  proceeding  as  an 
"indictment, "  the  error,  if  any,  was  cured  by 
his  correcting  the  statement.  State  v.  UcNair,  93 
N.  C.  eSit,  followed. 

4.  Under  Code  K.  C.  {  83,  providing  tnat  in 
bastardy  proceedings  the  examination  of  the  wo- 
man before  a  Justice  of  the  peace,  taken  and  re- 
turned, "shall  be  presumptive  evidence  against 
the  person  accused, "  but  that  it  may  be  rebutted 
by  other  evidence,  the  Jury  were  properly  in- 
atruoted  that,  if  the  oral  evidence  left  them  in 
doubt,  then  the  presumption  raised  by  the  writ- 
ten examination  would  not  be  rebutted,  and  de- 
fendant would  be  guilty.  State  v.  Bogers,  79  N. 
a  609,  followed. 

Appeal  from  snperlor  court,  Alamance 
county ;  Edwin  T.  Boykin,  Judge. 

Bastardy  proceedings  by  the  state  ol 
Korth  Carolina  against  T.  B.  Williams  on 
the  complaint  of  tieorglana  Hunter.  De- 
fendant was  convicted,  and  appealed. 
Affirmed. 

Statement  bt  the  Court.  The  prose- 
cutrix, Ueorgriana  Hunter,  charged  the  de- 
fendant, T.  R.  Williams,  with  being  the  fa- 
therof  her  bastard  child.  The  state  offered 
the  affidavit  of  Oeorglana  Hunter.in  which 
she  stated  that  she  had  beeu  delivered  of  a 
bastard  child  onthe2lBtof  June,1889:  that 
she  was  a  single  wouian ;  tba  t  the  said  bus- 
tard child  was  liable  to  become  a  charge 
to  the  county;  and  that  the  defendant, 
T.  R.  Williams,  was  the  father  of  thechlld. 
The  testimony  being  concluded,  his  honor 
cbarized  the  Jury,  and  in  conclusion  said : 
"In  an  Issue  of  paternity  In  a  bastardy 
proceeding  the  written  examination  of  the 
mother  la  presumptive  evidence  that  de- 
fendant is  the  father  of  the  child,  and 
when  such  written  examination  is  intro- 
duced by  the  state,  as  in  this  case,  then  it 
devolves  on  the  defendant  by  a  preponder- 
ance of  evidence  to  show  that  he  is  not 
the  father.  Upon  failure  of  thedefendaut 
to  BO  show  by  a  prepouderauce  of  evidence 


that  he  is  not  the  father.  It  Is  the  ( 
the  jury  to  convict.  If  the  defendai 
satlsfled  the  jury  by  a  preponder 
evidence  that  he  la  not  the  father 
child,  then  the  Jury  should  acqui 
however,  the  oral  testimony,  tak 
gether,  both  for  the  prosecution  a 
tense,  left  the  minds  of  the  jury  la 
then  the  presumption  raised  by  th 
ten  examination  would  not  be  rel 
and  the  defendant  would  be  guilty, 
fendant  excepted.  In  the  opening 
charge  to  the  jury,  the  judge  int 
ently  said  that  "this  is  an  lndi( 
against  the  defendant  In  bastardj 
afterwards,  in  the  charge,  this  n 
was  corrected,  and  the  judge  stated 
jury  that  it  was  a  proceeding  in  bat 
in  which  the  defendant,  T.  R.  Wl 
was  charged  with  the  paternity 
bastard  child  of  Georgiana  Hunt 
prosecutrix,  and  that  the  issue  we 
the  defendant,  T.  R.  Williams,  the 
ol  the  bastard  child  In  question?"  i 
ant  excepted. 

The  Attorney  Genera/, for  the  Sta 
B.  Carroll  and  L.  id.  Scott,  tor  dete 

Clabk,  J.  The  appellant's  case 
peal,  with  the  exceptions  filed  t 
was  handed  to  the  judge,  who  fa 
settle  the  case  within  60  days  a^ 
courts  of  the  district  bad  closed.  1 
pcUant  now  asks  that  his  statei 
case  on  appeal  should  be  taken  Inst 
the  "ca^e"  as  since  settled  by  the 
on  the  ground  that  the  judge,  belnj 
to  a  penalty  for  the  delay,  cannot 
the  case."  It  is  sufficient  to  sa 
though  the  Code,  §  550,  on  the  fal 
the  judge  to  settle  the  case  in  tl 
scribed  time,  permits  an  action  agaii 
for  a  penalty  of  f500,  (if,  indeed,  he  i 
in  this  case,  as  to  which  we  expi 
opinion,)  It  does  not  subject  the  a 
to  lose  his  right  to  have  the  case 
by  the  judge  upon  disagreement. 

The  appellant  further  insists  th 
Judge  should  have  given  him  no 
time  and  place  of  settling  the  caai 
it  does  not  appear  that  hn  re< 
this  when  sending  the  case  to  the 
aa  required  by  the  statute,  (Code 
550,)  nor  afterwards.  A  case  ex( 
point  is  Walker  v.  Scott,  106  N.  C.  5 
E.  Rep.  364. 

It  is  not  seen  bow  the  lnadvert( 
the  Judge  in  referring  to  the  actloc 
"indictment"  prejudiced  the  deft 
but,  if  it  could  have  had  that  effect, 
ror  waa  cured  by  the  judge  correc 
in  bis  charge.  State  v.  McNalr.  9 
628.  Thecharge  that.lttheoraltes 
offered  by  the  prosecution  and  the 
ant,  taken  together,  "left  the  mindi 
jury  in  doubt,  then  the  presumptioi 
by  the  written  examination  [ot  t 
man}  would  not  be  rebutted,  and 
fpndant  would  be  guilty,"  is  c 
State  V.  Rogers,  79  N.  C.  609;  Code 

No  error. 

>  Code  N.  C.  i  82,  provides  that  upon  t 
of  the  issue  of  the  paternity  of  a  bastard 
amination  of  the  woman  before  a  Justio 
peace,  taken  and  returned,  "shall  be  f 
tire  evidence  against  the  person  accuse 
Ject  to  be  rebutted  by  other  evideuca. 
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Dunn  et  ax. 


(Supreme  Court  of  North  CoroUno.    Sov.  18, 
1891.) 

RsBIBTntG  OmOBB  —    InDICTMEST  —  ABBB8T  OP 
JCOOMBHT — TlXX  OV  OfFINSB. 

1.  It  is  not  jseoefsarj  tbat  an  indictment, 
tinder  Act  N.  C.  1889,  o.  51,  or  at  common  lanr, 
for  resisting  an  ofBoer,  should  contain  the  war- 
rant or  name  the  party  the  oiBcer  was  seeldng  to 
arrest  when  resisted. 

2.  Buch  an  objection  to  an  indictment  oonld 
not  be  raised  for  the  first  time  in  arrest  of  judg- 
ment. 

8.  Where  the  date  of  the  offense  alleged  is 
not  traversable,  a  want  of  jnrisdiction  as  to  time 
most  be  shown  by  proof. 

Appeal  from  superior  court,  Randolph 
county ;  Jesbk  F.  Urates,  Judge. 

Indictment  ol  George  Dunn  and  wife  for 
resieting  itn  officer.  From  an  order  ar- 
resting Judgment  on  conviction  the  state 
assigns  error.    Beveraed. 

The  btU  of  indictment  is,  in  sobstance, 
as  follows:  "The  ]nrors  present, " etc., 
"that  Oeorge  Dunn  and  his  wife,  Mrs. 
George  Dunn,  •  •  •  with  force  and 
arms,  *  *  *  in  and  upon  one  J.  A. 
Brady,  then  being  one  ot  the  constables  in 
the  township  ot  Brower,  In  the  county  of 
Bandolph,  and  in  the  due  execution  ot  his 
said  office,  did  make  an  assault;  and  him, 
the  said  J.  A.  Brady,  so  being  in  the  due 
execution  of  his  said  office,  then  and  there 
winially  and  unlawtully  did  resist,  delay, 
obstruct,  and  hinder  in  discharging,  and 
attempting  to  discharge,  his  duties  as 
such  constable,  against  the  form  ot  the 
statute,"  etc.  "And  the  Jurors,"  etc.,  "do 
further  present  •  •  •  that  the  above- 
named  defendants,  with  force  and  arms 
and  with  deadly  weapons,  to-wit,  with  a 
wagon  tire  of  the  weight  of  five  pounds, 
did  unlawfally  make  an  assault  upon  one 
J .  A.  Brady,  against  the  form  ot  the  stat- 
ute. "  etc. 

The  Attorney  Oeneral,  for  the  State. 

Clabk,  J.  There  was  error  in  granting 
the  motion  In  arrest  of  Judgment.  It  is 
not  necessary,  either  under  our  statute 
(Act  1889,  c.  61)  or  at  common  law,  tbat 
the  indictment  for  resisting  an  officer 
ebonld  "set  out  the  warrant  so  as  to 
show  the  title  ot  the  cause  and  name  ot 
the  party  named  therein  under  which  the 
officer  attempted  to  make  the  arrest," 
when  he  was  resisted,  obstructed,  etc.,  by 
the  defendant.  1  Whart.  Crlm.  Law,  (9tb 
Ed.)  «60;  Bowersv.  People,  17  111.  373;  Mc- 
Quaid  V.  People,  8  Oilman,  76.  Indeed,  the 
indictment  in  this  case  seems  to  be  a  sub- 
stantial copy  ot  the  form  in  1  Archb.Crim. 
Fr.941.  ItlasufflcienttocbarHetbeasaault 
as  made  open  the  officer,  etc.,  he  being 
"  in  the  due  execution  ot  his  said  office. " 
and  that  thereby  the  defendant  did  wlll- 
fuUy  and  unlawfully  resist,  hinder,  and 
obstruct  said  officer  In  the  discbarge  ot 
bis  duties  as  such.  Com.  y.  Kirby,  '^  CuBb. 
577.  It  there  had  been  any  technical  rea- 
son tbat  the  warrant  should  name  the 
title  ot  the  writ,  and  the  person  to  be  ar- 
rested thereander  when  the  officer  was  as- 
saulted and  resisted  by  the  defendant,  this 
was  cured  by  the  verdict.  It  was  too  late 
to  object  on  tbat  ground  after  the  merits 
bad  b»«n  passed  on  by  a  Jury.  But,  a,s  we 
T.lSs.&no.S4— 56 


have  seen,  these  details  were  matters  ot 
evidence,  and  need  not  be  charged  in  the 
indictment.  Had  the  defendant  desired 
(as  it  seems  be  did  not)  this  additional  in- 
formation to  enable  him  to  make  a  better 
defense,  he  should  have  moved  the  court 
before  going  Into  the  trial  for  a  bill  of 
particulars.  State  v.  Brady,  107  N.  C.  822, 
12  S.  £.  Bep.  325.  Besides,  the  indictment 
was  unqaestlonably  good  tor  the  simple 
assault.  (State  v.  Ooldston,  103  N.  C.  828, 
9  S.  E.  Rep.  580;)  and  it  any  offense  was 
charged,  though  not  the  one  intended,  it 
was  error  to  ouash  or  arrest  the  Judg- 
ment, (State  V.  Evanft,  27  N.  C.  603.)  If  the 
indictment  had  been  defective,  except  as 
to  a  charge  ot  a  simple  assault,  the  Juris- 
diction of  the  court  might  have  been  ousted 
by  showing  that  the  offense  took  place 
within  12  months  before  indictment  found, 
but  the  judgment  coold  not  be  arrested  on 
tbat  ground,  as  the  date  alleged  is- not 
traversable,  and  the  Jurisdiction  is  in  the 
superior  court,  unless  it  Is  shown  in  proof 
that  the  requisite  time  had  not  elapsed. 
State  V.  Taylor,  83  N.  C.  601.  The  Judg- 
ment in  an-est  must  be  set  aside,  and  the 
case  remanded,  tbat  Judgment  may  be 
pronounced  upon  the  verdict.    Error. 

504) 
W. 


(IW  N.  0. 

Johnston  et  a/,  t.  Danville,  M.  &  8. 
R.  Co. 


(Supreme  Court  qf  North  CarolMia. 
1891.) 


Nov.  84, 


AFFBAI. —  CBBXmOATB  VKOIC  SCFBIIfB  CoUB*— 
COST». 

1.  Laws  US.  C.  1887,  o.  193,  {  8,  providing  that 
"in  civil  cases,  at  the  first  term  oi  the  superior 
court  after"  the  certificate  of  the  supreme  court 
"is  received,  if  thejudgment  Is  affirmed  the  court 
below  shall  direct  the  ezecatlon  thereof  to  pit)- 
ceed, "  is  directory  as  to  the  mere  forms  to  be  ob- 
served ;  and  it  does  not  mean  or  intend  that  if,  at 
the  first  term  of  the  court  below  after  it  receives 
the  certificate  from  the  supreme  court,  it  should 
fail  for  any  cause  to  act  upon  the  same,  there 
could  be  no  proper  or  sufficient  action  taken  aft- 
erwards. 

2.  Judgment  Is  entered  In  the  supreme  court 
for  the  costs  of  that  court,  and  should  not  be 
entered  in  the  court  below. 

Appeal  from  superior  court,  Rocking- 
ham county;  John  Orat  Bynum,  Judge. 

Johnston  &  Cheek  sued  Danville,  Mocks- 
ville  &  .Southwestern  Railroad  Company. 
Judgment  fur  plaintiff.  J.  T.  Moreheud, 
receiver  for  defendant,  appeals.    Affirmed. 

Statement  by  the  Court.  This  case 
was  before  this  court  by  a  former  appeal 
at  the  February  term  of  1890,  (11  S.  E. 
Rep.  5:^,)  and  the  judgnientappealed from 
was  then  affirmed.  Thereupon  the  order 
and  Judgment  of  this  coart  was  certified 
to  the  superior  court,  and  the  following  is 
a.copy  thereof:  "This  cause  came  on  to  be 
argued  upon  the  transcript  ul  the  record 
from  the  superior  court  ot  Rockingham 
county;  upon  consideration  whereof  this 
court  Is  of  opinion  that  there  Is  no  error 
in  the  record  and  proceedings  of  the  said 
superior  court.  It  is  therefore  considered 
and  adjudged  by  the  court  here  that  the 
opinion  of  the  court  as  delivered  by  the 
Honorable  A.  S.  Merrimon,  chief  Justice, 
be  certified  to  the  said  superior  court,  to 
the  intent  tbat  the  Judgment  be  affirmed. 
And  it  is  considered  and  adjudged, further. 
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that  the  appellant,  J.  Tamer  Morebead, 
do  pay  the  costs  of  the  appeal  In  this  court 
incurred,  to-wit,  the  Hum  o{  thirteen  dol- 
lars, If  13,)  and  let  execution  issae  there- 
for." In  the  superior  court,  at  the  Janu- 
ary term,  1891,  thereof,  the  court  entered 
Judgment  in  pursuance  of  the  order  here, 
as  follows:  "In  this  action  J.  Turner 
Morehcad,  receiver  of  the  Danville,  Mocks- 
ville  &  South  weHtera  Railroad  Company, 
defendant,  having  taken  an  appeal  from 
the  judgment  of  MacHar,  Judge,  entered 
on  the  6th  day  of  November,  1886,  and  the 
certificate  having  come  down  from  the 
supreme  court,  and  the  same  being  now 
read  and  considered  by  the  court,  it  is  or- 
dered and  adjudged  by  tlilH  court  now  here, 
in  obedience  to  said  certificate  from  the  hu- 
preme  court,  that  the  order  of  the  said 
MacBae,  Judge,  be,  and  the  same  la,  af- 
firmed and  re-entered  us  the  judgment  and 
decree  of  tbiti  court,  the  costs  In  this  court, 
together  with  the  costs  In  the  supreme 
court,  to  be  paid  as  in  said  decreti  men- 
tioned, and  as  directed  by  the  judgment 
of  the  supreme  court,  by  the  said  J.Turner 
Morehead,  receiver."  The  appellant  as- 
signed error  of  this  Jndgment  as  follows, 
and  appealed  to  this  court:  "(1)  That  it 
does  not  comply  with  the  mandatory 
statute  of  this  state  contained  in  chapter 
192,  S  3.  Laws  1887:  (a)  In  that  it  was 
not  filed  '  at  the  first  term  of  the  superior 
court  after  the  certificate  was  received:' 
and  (b)  in  that  it  fails  to' direct  theexecu- 
tion  thereof  to  proceed,'  when  said  stat- 
nteexpresRly  commands  tbat,  '  If  the  judg- 
ment is  affirmed,  tbe  court  below  shall  di- 
rect the  execution  thereof  to  proceed.' 
(2)  That  there  can  be  no  legal  process  is- 
sued on  the  Jndgment  until  the  'order'  is 
made  therein  to  *  proceed.' "  "  (6)  That 
this  judgment  is  defective  in  form,  and 
contrary  to  the  course  and  practice  of  the 
rourt,  in  that  it  adjudges  '  that  the  order 
of  the  said  Jamkb  C.  MacRab,  judge,  be, 
and  the  same  is,  affirmed  and  re-entered 
as  the  judgment  and  decree  of  this  court,' 
when  tlie  judgment  should  have  been  that 
the  motion  to  vacate  and  set  aside  the 
Judgment  confessed  in  this  action  and 
court  be  denied  and  dismissed  In  accord- 
ance with  the  former  Judgment  herein  of 
Hon.  Jamks  C.  MacBak,  judge,  and  the 
opinion  of  tbe  supreme  court  In  this  cause. 
(7)  That  so  much  of  this  Judgment  as  re- 
fers to  cost  Is  erroneous.  In  tbat  It  orders 
'  the  cost  •  •  •  to  be  paid  •  •  •  us 
directed  by  tbe  Judgment  of  the  supreme 
court  by  tbe  said  J.  Turner  Morehead,  re- 
ceiver,' when,  according  to  tbe  certificate 
from  the  supreme  court,  the  Judgment  of 
the  supreme  court,  as  to  cost,  is  against 
•J.  Turner  Morehead.'" 

Paal  B.  Meaaa,  for  appellant.  John  W. 
Orabam,  for  appellee. 

Mbrkimo.v, C.  J .  The  statute  ( Acts  1887, 
c.  192,  §  3)  among  other  things  provides 
that,  "in  civil  cases  at  the  first  term  of 
the  superior  court  after  such  certificate 
[that  of  the  supreme  court]  is  received,  if 
the  judgment  is  affirmed,  the  court  below 
shall  direct  tbe  execution  thereof  to  pro- 
ceed, and,  if  said  Judgment  Is  modified, 
shall  direct  its  modification  and  jierform- 
ance.    If  a  new  trial  is  ordered,  tbe  cause 


shall  stand  in  its  regular  otrder  on  tbe 
docket  fortrial  at  such  first  term  after  tbe 
receipt  of  the  certificate  from  the  supreme 
court."  Obviously  this  statutory  provis- 
ion is  directory  as  to  the  mere  forms  to  be 
observed.  It  does  not  mean  or  Intendthat 
if,  at  the  first  term  of  the  court  below  after 
it  receives  tbe  certificate  from  this  court,  it 
should  fail  for  any  cause  to  ac^  upon  the 
same,  there  could  be  no  proper orsufiicieot 
action  taken  afterwards.  It  directs  the  or- 
derly course  to  be  observed,  but  it  will  be 
sufficient  if  the  substance  of  the  purpose 
of  the  statute  is  pursued.  In  effectuating 
such  purpose,  tbe  orderly  course  and 
for.-iis  prescribed  are  almost  necessarily 
subject  to  well-known  rules  of  practice 
tbat  prevail  in  tbe  courts.  Regularly  and 
orderly,  tbe  certificate  from  this  court 
should  be  entered  in  the  court  i)elow  at 
tbe  first  term  after  it  is  received  there,  and 
the  judgment  there  made  to  conform  to  it. 
If  the  judgment  is  affirmed,  it  would  be 
sufficient  to  enter  on  the  record,  "And  ac- 
cordingly the  JtiJgment  of  this  court  is  so 
affirmed;  let  execution  issue,"  in  proper 
cases.  If  the  judgment  is  to  be  modified 
or  amended,  then  It  ought  to  be  said,  "Ac- 
cordingly tbe  judgment  of  this  court  is  ac- 
cordingly modified,"  (or  "Is  accordingly 
amended,")  "and  it  in  considered  and  ad- 
judged," etc. ;  or,  if  a  new  trial  is  directed, 
in  that  case  it  should  be  entered,  if  the  cer- 
tificate so  directs,  "  Accordingly  it  Is  or- 
dered and  adjudged  that  the  jndgment  of 
the  court  be  reversed  and  a  new  trial 
awarded,  and  tbe  case  will  stand  for  tri- 
al," etc.  Such  orders  should  be  so  framed 
as  to  meet  tbe  purpose  of  the  directions  of 
tbe  court  and  the  exigency  of  the  case 
in  the  court  below.  Besides,  in  cases  ho 
requiring,  the  court  below  should  en- 
ter appropriate  judgments  upon  eaper- 
sedeae  undertakings,  and  for  additional 
costs,  when  there  are  properly  such. 
When  the  appropriate  judgment  Is  en- 
tered, it  is  better  and  more  orderly  to  di- 
rect formally  tbat  execntlon  issue;  but, 
when  judgment  is  entered  by  implication 
and  the  rules  of  practice,  execution  must 
issue  in  pursuance  thereof,  and  according  to 
tbe  course  of  practice.  Tbe  statnte  recited 
above  so  implies  and  intends.  It  la  prac- 
tical, and  tends  to  promote  and  secure  th« 
ends  of  Justice.  In  this  case  the  Judgment 
appealed  from  and  complained  of  as  to 
matters  of  form  and  order,  though  fuller 
than  need  be,  and  not  su  aptly  expressed  as 
It  probably  might  be,  is  a  substantial 
compliance  with  the  order  ot  this  court, 
and  with  the  statute  above  cited,  except 
Hs  to  the  costs  of  this  court.  Jndgment  Is 
entered  here  for  the  costs  of  this  court,  and 
ought  not  to  be  entered  in  tbe  court  be- 
low, nor  was  it  so  intended  in  tbis  case  or 
directed.  The  certificate  only  embraced 
the  Judgment  here  for  costs.  It  is  so  stat- 
ed in  the  certificate,  and  this  part  of  it 
might  not  inappropriately  have  been  omit- 
ted. It  was  no  more,  however,  than  harm- 
iees,  redundant  matter,  as  was  apparent. 
Tbe  Judgment  must  be  modified,  in  so  far 
as  it  refers  to  and  embraces  the  costs  of 
this  court,  80  as  to  omit  such  costs,  and, 
thus  modified,  affirmed.  To  that  end,  i*t 
this  opinion  be  certified  to  the  superior 
court.    It  Is  so  ordered. 
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Btatk  t.  Datm  «t  aJ. 

{SupreiM  Court  qf  North  Carolina.  Kor.  St, 
1M1.> 
FoBoiBiia  TsBBPAao. 
On  an  Indiotment  for  forcible  ontry,  It  ap- 
peared that  the  prosecutor  had  occupied  a  black- 
tmith-ihop  under  a  lease  from  defendant  D. 
After  the  expiration  of  the  lease,  the  prosecator, 
wtthoat  BunenderinK  the  premiaea,  tooK  a  leaae 
thereof  from  D.'a  co-tenant  While  the  prose- 
eutorwas  standing  ahontlOOyards  from  the  shop, 
defendants,  D.  ana  four  others,  though  forbidden 
to  do  so  by  the  prosecator,  approached,  and  brolce 
open  the  shop,  and  took  possession,  field,  that 
defendants  vvere  goilty  of  forcible  entry.  State 
▼.  UlUs,  ID  a  E.  Bep.  070^  IM  N.  a  906,  dlstin- 
gnlahed. 

Appeal  Irom  superior  court,  Iredell  coun- 
ty ;  JE88B  F.  Qbatbs,  Judge. 

J.  A.  Uaria  and  otbera  were  indicted  lor 
forcible  entry.  Jnry  toand  a  epeclal  ver- 
dict, upon  wblcta  Indgment  was  rendered 
(or  detendautB.  JHtate  appeals.    Reversed. 

8TATEMRNT  BY  TB£  (k>URT.  Indictment 
tor  forcible  entry.  It  Is  found  by  tbe  spe- 
cial verdict  tbat  the  prosecutor  was  in  pos- 
session and  dally  useola  blacksniitb-ebop; 
tbat  be  bad  come  from  bis  home  tbat 
morning.  Intending  to  work  in  the  sbop 
tbat  day,  and,  wblle  standing  at  a  mtll 
about  100  yards  from  tbe  shop,  tbe  defend- 
ant Davis,  wltb  a  crow-bar,  and  tbe  otber 
tour  defendants  came  down  to  a  point 
taaU'Way  between  the  mill  and  the  sbop ; 
tbat.  leaving  the  otber  defendants  there, 
Davis  approached  tbe  prosecutor,  and  de- 
manded tbe  key  ol  tbe  shop,  which  was  re- 
fused, and  Davis  then  indicated  his  pur- 
pose to  open  it  by  force,  and  prosecutor 
forbade  It.  Tbe  defendants  then  went  to 
the  sbop,  prised  tbe  door  open,  threw 
down  a  part  ot  the  chimney,  displaced  tbe 
bellows,  and  took  poBsesslon;  the  prose- 
cutor had  rented  tbe  sbop  for  two  years 
from  defendant  Davis,  but,  tbe  term  hav- 
ing expired,  be  bad,  without  surrendering 
possession,  leased  tbo  premises  from  one 
Morrison,  wbo  was  a  co-tenant  of  tbe 
preralsee  wltb  Davis;  that,  while  defend- 
ants were  at  tbeshop,  tbe  prosecutor's  son 
was  present  at  the  shop.  Tbe  pro8ecnt> 
or  himself  went  to  the  miller's  house,  within 
76  yards  ol  tbe  shop.  He  testified  tbat  he 
was  not  afraid  of  the  defendants,  but  did 
not  go  to  tbe  shop  because  he  feared  it 
might  lead  to  a  dlfSculty.  The  court  ad- 
judged tbe  defendants  not  guilty  on  tbe 
special  verdict. 

The  Attorney  OenerHl,  for  tbe  State. 
BIngbam  A  Caldwell,  for  appellees. 

Clabk,  J.  The  question  was  dlscnssed 
before  us  whether  this  was  a  case  of  forci- 
ble entry  or  forcible  trespass.  In  State  v. 
Jacobs,  94  N.  C.  960,  attention  is  called  to 
tbe  fact  tbat  forcible  trespass  applies  to 
personal  property,  and  forcible  entry  to 
land;  but  tbe  distinction  has  not  always 
been  adverted  to.  and  it  is  not  very  ma- 
terial what  the  offense  is  called  in  argu- 
ment,  if  tbe  Indictment  sufficiently  charges 
a  violation  of  tbe  criminal  law,  and  it 
is  proven  by  evidence.  State  v.  Evans, 
27  N.  C.  608.  To  constitute  either  of- 
fense, there  must  be  either  actual  violence 
used, .or  snch  demonstration  of  force  as 
was  calculated  to  intimidate  or  tend  to  a 
breach  of  tbe  peace.    It  Is  not  necessary 
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that  the  party  be  actually  "put  In  fear.* 
State  V.  Pearman,  61  N.  C.  871.  It  is 
snfficientit  tbereissach  ademonstration  of 
force  us  to  create  a  reasonable  apprehen- 
sion that  the  party  in  possession  must 
yield  to  avoid  a  breach  of  the  peace.  State 
V.  Pollok,  26  N.  C.  305 ;  State  v.  Arm  field,  2j 
N.  C.  207.  Snch  demonstrntion  ot  force 
may  be  by  a  "multitude,"  or  by  weapons. 
State  V.  Ray,  32  N.  C.  89,  citing  State  v. 
Flowers.  6  N.C.  225;  State  v. Mills,  18  N.C. 
420.  Tbe  statute  (Code,  {102S)  provides: 
"No  one  shall  make  entry  into  any  lands 
and  tenements  or  term  for  years  but  in 
case  where  entry  is  given  by  law,  and  in 
each  case  not  with  strong  band,  nor  with 
a  multitude  ol  people,  but  only  in  a  peace- 
able and  easy  manner;  and  if  any  man  do 
the  contrary  be  shall  t>e  guilty  of  a  misde- 
meanor." Tbe  same,  in  effect,  was  tbe 
common-law  ruler  "Where  the  entry  is 
lawful,  it  must  not  be  made  with  a  strong 
hand,  or  with  a  number  of  assailants; 
where  it  is  not  lawful,  it  must  not  bedone 
at  all."  2  Whart.-  Crim.  Law,  (9th  Ed.) 
1093.  Following  the  analogy  as  to  riots, 
three  persons  have  been  held  enough  to 
support  the  averment  of  a  "multitude. " 
State  V.  Simpson,  12  N.  C.  601.  It  a  breach 
of  tbe  peace  did  not  actually  take  place,  it 
was  doubtless  due  to  the  defendant  Davis' 
declaration  ot  bis  purpose  to  enter,  backed 
with  a  sufficient  force  to  accomplish  it  in 
spite  of  the  prohibition  ot  the  prosecutor. 
State  V.Smith,  100  N.  C.  466. 6 S.  B.Rep.  84. 
The  prosecutor  need  not  have  been  on  tbe 
exact  spot.  Tbat  be  did  not  get  closer 
than  75  yards  was,  be  says,  to  avoid  a 
breach  of  tbe  peace.  The  defendants  had 
shown  themselves  able  by  their  numbers 
to  render  his  closer  approach  of  nojavail. 
He  forbade  them,  and  in  effect  was  pres- 
ent. In  State  V.  Lawson.  98N.  C.  769,  4S. 
£.  Rep.  184,  it  was  held  that  where  the 
prosecutor  was  60  or  76  yards  distant 
when  be  forbade  tbeentry,  and  tbe  defend- 
ants persisted  notwithstanding  la  making 
such  entry,  they  were  guilty;  that  it  was 
not  necessary  for  the  party  in  possession  to 
be  on  the  very  spot.  Besides,  in  this  case, 
tbe  son  of  the  prosecntor,  after  the  prohi- 
bition to  tbe  defendants  given  by  his  fa- 
ther, was  present  at  tbe  shop  when  being 
forced    open    by  them.    The  title  to   tbe 

5 remises  could  not  be  c.lled  in  question, 
'he  uttense  Is  the  bigb-bauded  Invasion  ot 
the  possession  ol  another,  though  snch 
other  need  not  be  at  all  times  personally 
present  on  the  premises,  if  In  actual  exer- 
cise of  aathority  and  control  over  tba 
same,  (State  v.  Bryant,  103  N.  C.  436,  9  S. 
£.  Rep.  1,)  and  if  present  in  person,  or  by 
some  member  of  bis  family,  at  the  time  of 
tbeentry,  and  forbidding  it.  It  is  true 
tbat  wlien  the  premises  are  withheld  by 
one  having  a  bare  charge  or  custody,  as 
a  servant  or  a  mere  trespasser  or  intruder, 
the  owner  may  break  open  doors,  and 
forcibly  enter,  if  unnecessary  force  Is  not 
used,  (Whart.  Crim.  Law,  1087:  1  Buss. 
Crimes,  9tb£d..  420 ;  2  Bish.  Crim.  La  w,  601 ;) 
but  a  landlord  wbo  violently  dispossesses 
a  tenant  whose  lease  has  expired  is  guilty 
of  lorcible  entry,  (Whart.  Crim.  Law,  0th 
Ed.,  10ii7;)  and  a  co-tenant  may  commit 
the  offense  ul  forcible  entry,  !f  the  other 
co-tenant  is  in  possession,  and  resisu.  (S 
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Bisk  Crim.  Law.  501.)  So,  whether  the 
prosecutor  la  treated  as  a  tenant  holding 
over,  or  as  the  lessee  ot  the  co-tenant,  the 
taking  the  shop  oat  of  his  possession  by  a 
multitude  ot  persons  In  the  manner  stated, 
he  being  present,  and  forbidding,  made 
the  defendants  guilty. 

This  case  differs  from  State  v.  Mills,  104 
N.  C.  905, 10  S.  E.  Rep.  676.  which  Is  relied 
on  by  the  defendants.  In  State  t.  Mills, 
the  defendant,  accompanied  only  by  an 
old  negro  man,  went  to  the  honse,  and 
entered  against  remonstrance  of  the  pros- 
ecutor, but  without  violence,  or  the  dis- 
play ot  weapons,  ot  numbers,  or  other  signs 
of  force  calculated  to  Intimidate  or  create 
a  breach  ot  the  peace;  and  the  court  held, 
citing  State  t.  Covingrton,  70  N.  C.  71,  and 
State  V.  Lloyd,  85  N.  C.  578.  that  "mere 
mdt'ness  of  language  or  slight  demonstra- 
tions ot  force,  against  which  ordinary  firm- 
ness is  a  snfBcient  protection,  "was  not  in- 
dictable. Hence,  though  there  the  prose- 
cutor left  to  avoid  a  breach  of  the  peace, 
the  demonstration  ot  force  was  not  suffi- 
cient ground  for  such  apprehension.  Here 
there  were  five  men,  one  of  them  armed 
with  a  crow-bar.  The  language  and  con- 
duct ot  the  defendants  indicated  their  pur- 
pose to  take  possession  ot  the  shop  by 
force,  though  the  prosecutor  forbade  them. 
This  case  differs  also  from  State  t.  Laney, 
87  N.C.  685, in  that  there,  though  the  entry 
was  made  by  numbers,  there  was  no  one 
present  and  forbidding  the  entry;  hence  no 
danger  ot  a  breach  of  the  peace  by  such 
entiy.  Still  the  court  intimated  strongly 
that  the  defendants  In  that  case  were  guil- 
ty ut  the  forcible  detainer.  Upon  the  spe- 
cial verdict,  the  court  should  have  rendered 
judgment  against  the  defendants.    Error. 


(Its  K.  0.  «B) 

HiMKLK  T.  RlCHHOND  ft  D.  R.  CO. 

(Supreme  Couirt  qf  NorO^  OatroUma.    Nov.  81, 
1891.) 

lUlLRQAD  COMFAinaB  —  AOOIDBXTS  AT  CBOMIKOS 

— NsQuoaiiaB— Btidbnob. 

1.  In  the  absence  of  statutes  regulating  the 
time  and  manner  of  giving  signals,  the  failure  of 
an  engineer  in  charge  of  a  locomotive  to  ring 
the  bcul  or  soond  the  whistle  at  tbe  intersection 
of  a  miU-road,  or  a  point  where  the  public  iiave 
been  habitaally  permitted  to  cross,  Is  evidence 
of  negligence. 

8.  For  a  moving  train  to  omit  to  give,  in  a 
reasonable  time,  some  signal  when  approaching 
a  highway  from  which  tbe  train  is  hidden  by 
an  embaiucment,  ont,  or  onrve,  is  negligence 
perse. 

8.  Where  a  railroad  company  has  erected  a 
whistle  post  at  a  proper  distance  from  a  crossing 
in  order  to  notify  engineers  where  to  give  warn- 
ing, and  the  publio  are  led  to  believe  that  a  slg- 
nu  will  be  given  at  the  post,  it  is  negligence  if 
the  engineer,  in  passing  with  a  freight  or  passen- 
ger train,  fail  to  soond  the  wliistle  at  snch  post. 

4.  Where  the  person  Injured  would  not  nave 
ventured  upon  the  track  at  a  crossing  but  for  the 
negligence  of  the  engineer  In  failing  to  grive 
wuning,  the  railroad  oompany  is  liable,  though 
td^tlff  may  have  been  careless  in  exposing  him- 
self. 

5.  In  an  action  against  a  railroad  oompany 
tat  damages  rMulting  from  personal  iniories  the 
eenrt  properly  instructed  the  Jury  that  it  was  the 
duty  of  plaintiff  as  well  as  the  engineer  to  keep 
s  proper  lookout  at  a  crossing,  and  that  one  time 
lowing  and  listening  at  a  distance  from  the 
toackls  not  a  proper  lookout;  that  plaintiff  should 
have  used  his  senses  of  sight  and  hearing;  and 


that  :t,  by  faiinre  to  do  so,  lie  saosed  the  injuzy, 
he  could  not  recover. 

0.  ?niere  the  testimony  in  regard  to  contrib- 
utory n^ligenoe  was  oonflloting,  the  court  righv- 
ly  refused  to  charge  that  it  was  "the  duty  of 

SlaintiS  to  see  and  hear, "  and  that  his  failure  to 
0  so  was  equivalent  to  not  looking  or  listening, 
since  such  a  charge  would  decide  the  qnestlcm  ox 
plaintiff's  negligence. 

7.  Plaintiff  testified  that  he  and  his  father 
came  along  the  highway  in  a  covered  wagon,  and. 
that  plaintiff  looked  several  times  to  see  it  a 
train  was  coming,  and  that  wtien  witliln  about 
30  yards  of  the  crossing  he  stopped  the  wagon 
and  listened,  and  then  rode  on  the  shaft,  looking 
and  listening,  and  did  not  see  nor  hear  the  train 
until  the  horse  was  oo  the  track.  JSeid,  that  tes- 
timony by  the  engineer,  in  which  he  was  ooi  robo- 
rated  bv  another  witness,  that  the  track  was 
visible  for  several  hundred  yards  from  the  high- 
way, did  not  warrant  the  court  in  instmotinff  the 
jury  that  thev  must  disregard  plaintUTs  state- 
ments and  find  against  him,  for  in  such  a  conflict 
the  court  could  not  instmct  as  to  the  weight  of 
the  evidence. 

S.  It  was  not  the  duty  ot  plaintiff,  if  after 
listening  at  20  yards'  distance  and  riding  on  the 
shaft  he  neither  heard  nor  saw  an  approaohing 
train,  to  get  down  and  look  up  and  down  the 
tracJi,  even  though  his  view  of  the  railroad  line 
was  obstructed. 

9.  If  the  engineer  saw  that  the  horse  was 
attached  to  a  covered  wagon,  and  could  see  that 
tbe  occupants  were  not  on  the  outlook,  but  were 
inside  the  wagon,  it  was  his  duty  to  stop  his  en- 
gine. 

10.  If  the  engineer  failed  to  give  the  usual 
signals,  then  it  was  his  duty  to  keep  a  more  vig- 
ilant watoh  along  the  tmdk. 

W.  Flaintifl  showed  Ui^t  soon  after  tbe  aooi- 
dent  defendant  repaired  the  mill-road  croaaing 
where  tbe  accident  took  place.  Held,  that  since 
such  road  may  also  have  oeen  a  plantation  toad, 
which  defendant  was  required  to  keep  in  repair 
under  Code  N.  a  {  197S,  it  was  not  preJudliBial 
to  allow  the  testimony. 

Appeal  from  superior  court,  Davidson 
county ;  B.  F.  Armfibu),  Jndge. 

Action  by  David  A.  Hinkle,  a  minor 
without  a  guardian,  by  David  Hinkle. 
his  next  friend,  against  the  Richmond  ft 
Danville  Railroad  Company,  to  recover 
damages  for  personal  injuries.  Verdict 
and  Judgment  for  plaintiff.  Defendant  ap- 
peals.   Affirmed. 

D.  Schenck  and  George  F.  Baaon,  for  ap- 
pellant.    Watson  A  Buxtua,  for  appellee. 

Atebt,  J.  In  the  absence  ot  statutes 
regulating  tbe  time  and  manner  of  giving 
signals,  the  failure  ot  an  engineer  in 
charge  ot  a  locomotive  to  ring  tbe  bell  or 
sound  the  whistle  on  approaching  the 
crossing  ot  a  public  highway  or  a  point 
where  the  public  have  been  habitually 
permitted  to  cross,  as  at  tbe  intersection 
ot  a  mill-road  or  a  farm  road  frequently 
used,  is  evidence  ot  negligence  to  be  sub- 
mitted to  the  Jury.  2  Shear,  ft  B.  Neg.  S§ 
468,  464;  Warner  v.  Railroad  Co..  44  N.  T. 
465;  Troy  v.  Railroad  Co..  99  N.  C.  298,  6 
S.  E.  Rep.  77;  2  Woods.  Ry.  Law,  p.  1292; 
Barry  v.  Railroad  Co.,  92  N.  Y.  289.  It  is 
negligence  per  ae,  because  ot  tbe  peril 
both  to  passengers  on  trains  and  people 
URlng  highways,  to  omit  to  give,  in  rea- 
sonable time,  some  signal  from  a  train 
moving,  whether  at  the  rate  of  20  or  40 
miles  an  hour,  when  it  is  hidden  from  the 
view  of  travelers  who^  may  be  approach- 
ing and  In  danger  ot  coming  in  collision 
with  it,  by  tbe  cars  ot  the  company  left 
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Btanding  on  Its  track,  or  by  an  embank- 
ment, a  cat,  or  a  sharp  curve  in  Its  line, 
or  by  any  otber  obstruction  allowed  to 
be  placed  or  placed  in  tbe  way  by  the  com- 
pany. Randall  v.  Railroad  Co.,  104  N.  C. 
416, 10  S.  E.  Sep.  691 ;  2  Woods,  Ry.  Law, 
p.  1313,  and  notes ;  RallroadCo.  v.Ooets,79 
Ky.  442;  Pennsylvania  Co.  v.  Krick,47  Ind. 
368;  Strong  v.  Railroad  Co.,  61  Cal.  326. 
Where  a  railroad  company  baa  erected  a 
whistle  post  at  a  proper  distance  trom  a 
creasing  In  order  to  notify  en^neers  where 
to  Klve  timely  warning  of  tbe  approach  of  a 
train  to  persons  using  tbe  intersecting  high- 
way, and  the  purpose  of  the  company  Is 
known  to  tbe  public,  so  that  persons 
generally  are  led  to  act  on  tbe  supposition 
that  a  signal  wiU  be  given  at  tbe  post,  it  is 
also  negligence  on  tbe  part  of  the  compa- 
ny, it  the  engineer  fail  to  sound  the  whis- 
tle at  the  Doint  so  indicated,  in  passing 
with  a  freight  or  passenger  train  in  bis 
charge.  2  Woods,  Ry.  Law,  p.  1318; 
Spencer  v.  Railroad  Co.,  29  Iowa,  66; 
Sweeny  v.  Railroad  Co..  10  Allen,  368;  New- 
son  V.  Railroad  Co.,  29  N.  ¥.  383.  Where 
8  jury  find  that  tbe  injured  person  would 
not  have  ventured  upon  tbe  track  at  such 
a  crossing,  and  would  have  incurred  no 
risk  of  a  collision  with  tbe  train,  but  tor 
tbe  negligence  of  tbe  engineer  in  failing  to 
give  timely  warning  of  its  approach,  tbe 
corporation  is  liable  to  answer  in  dam- 
ages, though  tbe  plaintiff  may  have  been 
careless  in  exposing  himself  to  danger. 
Deans  v.  Railroad  Co.,  107  N.  C.  68B,  12  S. 
E.  Rep.  77,  and  cases  cited. 

In  Randall  v.  Railroad  Co.,  supra,  tbe 
Judge  who  tried  the  case  below  charged 
tbe  Jury,  in  effect,  that  if  tbe  engineer 
failed,  in  passing  around  a  sbarp  curve, 
caused  by  a  projecting  cleft  or  mountain, 
to  fdve  tbe  usual  signal  of  approach  to  a 
crossing  just  beyond  tbe  cnrve,  from 
which  his  train  was  not  visible,  tbe  corpo- 
ration was  liable  for  Injury  to  a  team  of 
nxen  that  were  being  driven  along  a  par- 
allel road  beside  the  track  and  near  said 
crossing,  if,  as  tbe  testimony  tended  to 
abow,  tbe  owner  wonld  bave  driven  them 
to  a  point  more  remote  from  tbe  railroad, 
and  where  tbey  would  bave  been  free  from 
danger,  had  he  heard  tbe  expected  warn, 
ing  at  tbe  usual  place.  There  was  a  con- 
flict of  testimony  in  that  as  in  our  case. 
Tbe  engineer  testified  that  be  blew  at  tbe 
usual  point  for  tbe  crossing,  not  far  from 
tbe  place  where  the  animals  were  killed, 
while  other  witnesses  contradicted  this 
statement.  Kinney,  the  engineer  in  tbe 
case  at  bar.  testlilod  that  he  blew  at  a  post 
erected  below  Linwood  station,  wblcb  be 
located  S42J^  yards  south  of  that  depot; 
tbat  he  passed  tbe  station,  going  north, 
without  stopping,  and  blew  again  at  tbe 
proper  point  to  warn  persons  passing 
over  the  crossing  of  tbe  Lexington  road, 
which  is  231  yards  north  of  Linwnod,  but 
that  he  gave  no  other  warning  after  pass- 
ing that  signal  post  till  he  struck  the 
liorse  attached  to  the  covered  wagon  in 
which  tbe  plaintifl  and  his  fatherwere  rid- 
ing, at  tbe  crossing  of  the  mlU-road,  662 
yards  north  of  tbe  intersection  with  the 
Lexington  road.  It  is  admitted  that 
there  was  a  signal  post  erected  on  tbe  west 
side  of  the  track,  or  on  tbe  left  of  the  en- 


gineer, going  north,  at  a  distance  of  20S 
yards  south  of  tbe  mill-road  crossing,  and 
444  yards  north  of  the  crossing  of  the  Lex- 
ington road.  Three  witnesses  for  the 
plaintiff  testlQed  positively  that  the  en- 
gineer blew  the  whistle  at  a  bridge  about  a 
half  mile  south  of  Linwood,  and  far  south 
of  the  first  whistle  post  on  bis  right,  and 
did  not  blow  again  till  tbe  plaintiff  was 
injured.  Another  witness,wbolived  within 
60  or  70  yards  of  Linwood,  stated  that  be 
did  not  hear  any  whistle  after  that  given 
at  the  bridge.  Conceding  for  the  sake  of 
the  argument  that  the  signal  post  on  tbe 
left  (208  yards  trom  tbe  mill-road  cross- 
ing) was  intended  for  trains  rnovingsouth, 
and  tbat  the  custom  was  to  blow  opposite 
to  it  to  give  notice  of  the  approach  of 
trains  moving  south  to  travelers  on  the 
Lexington  road,  we  tblnk  that  the  Judge 
below  was  not  In  error  in  telling  tbe  Jury 
that  a  traveler  bad  tbe  right  to  rely  on 
hearing  the  usual  signal  at  posts  known 
by  tbe  public  to  bave  been  erected  to  in- 
dicate to  engineers  the  point  for  blowing 
tbe  whistle  as  a  warning  of  tbe  approach 
of  a  train.  According  to  tbe  testimony 
offered  for  tbe  plaintiff  tbe  engineer  failed 
to  blow  at  the  lower  post  (where  he  ad- 
mits he  ought  to  have  given  a  signal,  and 
says  tbat  he  did)  or  below  the  Lexington 
road  crossing,  while  tbe  engineer  testifies 
to  tbe  contrary.  In  Randall  v.  Railroad 
Co.,  supra,  it  was  at  tbe  station  below  that 
the  Jury  foond  tbe  engineer  had  failed  to 
give  the  sif^nal,  and  he  was  near,  not  at,  a 
crossing,  and  about  100  yards  from  tbe  sta- 
tion, when  his  oxen  jamped  upon  tbe  track 
and  were  killed ;  yet,  if  be  had  heard  the 
usual  station  blow  at  the  point  where  he 
bad  a  right  to  expect  it,  be  would  bave  re- 
moved bis  cattle  out  of  danger,  and  there- 
by avoided  the  accident.  But  counsel 
pressed  with  ranch  earnestness  and  In- 
gennity  tbe  more  sweeping  and  general 
exception  growing  out  of  the  tenth  para- 
graph of  his  prayer  forlnstructlons,— that 
there  was  no  evidence  of  negligence  on  tbe 
part  of  defendantcompany.  Not  only  was 
the  court  Jastifled,  by  tbe  testimony  tend- 
ing to  show  tbe  failure  to  sound  tbe 
whistle  at  the  lower  post,  in  refusing  to 
give  tbis  Instruction,  but  the  jury  should 
have  been  left  to  determine  (looking  at 
every  aspect  of  the  testimony  and  the  in- 
ferences to  be  drawn  from  It)  whether  the 
engineer  blew  tbe  whistle  before  reaching 
the  Lexington  road,  and  whether  his  ad- 
mitted failure,  at  tbe  proper  distance  from 
tbe  mill-road  crossing,  to  repeat  the 
warning,  was  the  proximate  cause  of  the 
Injury;  for  if,  by  giving  a  signal  at  either 
place  where  plaintiff  bad  a  right  to  expect 
it,  tbe  accident  would  have  been  avoided, 
then  such  omission  was  tbe  immediate 
cause  of  the  injury,  and  tbe  plaintiff  was 
entitled  to  recover,  though  he  may  bave 
shown  a  want  of  care  In  going  upon  tbe 
track.  Lay  v.  Railroad  Co.,  106  N.  C.  404, 
11  S.  E.  Rep.  412;  Deans  v.  Railroad  Co., 
supra.  In  passing  upon  these  questions 
tbe  jury  could  bave  considered,  and  doubt- 
less did,  the  contention,  on  the  One  hand, 
tbat  tbe  train  was  moving  along  a  deep 
cut,  up  grade,  and  could  not  have  been 
.seen  by  tbe  plaintiff,  who  bad  been  sta- 
tioned by  his  father  on  the  shafts  of  the 
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covered  wagon,  until  tbe  wagon  was 
driven  upon  tbe  track,  and,  ou  tbe  utber, 
that  tbe  train  must  have  been  distinctly 
visible  to  one  luoldng  out  froin  tbe  front 
of  the  wagon  tor  40  yards  before  they 
drove  npoo  the  crossing.  Tbe  jury  found, 
in  response  to  the  first  Issue,  that  tbe 
plaintiff  was  injured  by  tbe  negligence  of 
the  defendant  company,  and,  in  answer  to 
tbe  second  Issue,  that  the  plaiotlfT  did  not 
contribute  to  cause  the  injuries  by  bisown 
negligence. 

It  was  the  duty  of  tbe  plaintiff  to  Ionic 
and  listen  betoro  going  upon  the  tracic, 
although  it  may  not  have  been  tbe  hour 
when  a  regular  train  was  expected.  Ran- 
dall V.  Baliroad  Co.,  supra.  '^B.p  is  only 
bound  to  look,  where  to  do  so  would  «id 
him  in  determining  whether  a  train  is  ap- 
proaching. In  all  other  respects  he  has  a 
right  to  rely  upon  bis  ears.  But  when 
tbe  proper  signals  are  given,  if  a  traveler 
ventures  upon  the  track  and  miscalculates 
as  to  the  chances  of  crossing,  the  risk  is 
his  unless  some  negligence  can  be  Imputed 
to  the  company  which  has  directly  caused 
tbe  injury."  2  Wood  Ry.  Law,  p.  1310,  S 
343,  and  note  2;  Id.  p.  1312,  and  note  1. 
Tbe  court  instructed  the  Jury  upon  this 
Multject  as  follows:  "It  was  the  duty  of 
the  plaintiff  to  keep  a  proper  lookout  as 
well  as  the  engineer,  and  one  time  looking 
and  listening  at  a  distance  from  tbe  track 
is  not  a  proper  lookout.  He  ought  to 
have  used  his  senses  of  sight  and  hearing 
all  the  time,  and  if  he  failed  to  do  so,  and 
thereby  caused  his  injury,  the  answer  to 
tbe  second  issne  should  be,  *  Yes.'"  If  the 
court  had,  in  compliance  with  the  defend- 
ant's request,  told  tbe  jury  that  it  was 
"the  duty  of  the  plaintiff  to  see  and  bear, " 
and  his  failure  to  do  so  was  equivalent  to 
not  looking  or  listening  at  all, the  instruc- 
tion would  unquestionably  have  been 
erroneous,  and  subject  to  well-grounded 
exception  ou  tbe  part  of  tbe  plaintiff.  It 
is  manifest  that  tbe  court  had  no  right, 
where  there  wajs  conflicting  testimony, 
and  more  than  one  inference  deducible 
from  the  evidence,  to  instruct  tbe  jury 
that  they  mnst  find  in  any  aspect  of  tbe 
case  that  the  plaintiff  by  hts  own  negli- 
gence contributed  to  bringing  about  the 
collision,  much  less  that  the  negligence 
of  the  plaintitt  was  the  direct  cause  of  the 
Injury.  The  plaintiff  testified  that  be  and 
bis  father  (who  is  his  next  friend  as  plain- 
tiff) started  from  the  bonse  of  ills  broth- 
er, the  witness  A.  A.  Hinkle,  near  the  Lex- 
ington road,  in  a  covered  wagon,  and,  as 
they  traveled  along  the  road,  be  looked 
out  of  the  wagon  two  or  three  times  to 
see  if  a  train  was  coming,  and  that  when 
they  had  gone  down  the  hill,  within  about 
20  yards  of  the  crossing,  he  stopped  the 
wagon  and  llsteued.  The  plaintiff  then 
got  ont  on  the  cross-piece  of  tbe  shaft, 
and  held  the  wagon  with  one  hand  while 
he  rested  the  other  on  the  horse's  rump, 
and,  as  bis  father  drove  on,  looked  and 
listened,  but  neither  beard  nor  saw  an 
approaching  train  till  tbe  horse  got  upon 
the  track,  when  be  bad  but  time  to  utter 
an  exclamation,  and  fell  back  into  the 
wagon  with  his  father.  They  were  car- 
ried and  thrown  about  75  feet  and  left  in 
an  insensible  state  by  tbe  train.    It  will 


be  observed  that  the  boy,  If  he  Is  to  be 
believed,  looked  and  listened,  and  neither 
saw  nur  heard  anything.  The  judge  had 
no  right  to  tell  tbe  jury  that  because  the 
engineer,  however  respectable  or  intelli- 
gent, testified  to  tbe  height  of  tbe  banks 
along  tbe  cut,  and  introduced  a  map  to 
corroborate  his  opinion  tbat  a  train  on 
the  track  anywhere  north  of  Lin  wood  and 
south  of  the  mlU-road  crossing  was  visi- 
ble to  a  person  passing  along  the  i  oad 
traveled  by  plaintiff  from  his  brother's 
bouse  to  the  crossing,  they  mast  disre- 
gard tbe  plaintiff's  statement,  and  an- 
swer the  second  issue  "  Yes. "  It  was  tbe 
province  of  the  jury  to  determine  whether 
tbe  plaintiff  did  in  fact,  after  stopping  and 
listening  at  the  foot  of  tbe  hill,  ride  60  feet, 
looking  and  listening  still,  but  in  vain, 
from  the  shaft,  all  the  way  for  a  train 
tbat  could  not  be  seen  till  tbe  horse  was 
upon  the  track,  and  to  say  whether  it 
was  possible  for  him  to  see  tbe  approach- 
ing train  or  hear  tbe  noise,  in  the  absence 
of  signals,  as  it  moved  up  grade  from  tbe 
station.  In  such  a  conflict  the  court 
could  not  instruct  the  jury  as  to  tbe 
weight  of  tbe  testimony.  Although  the 
engineer  may  have  failed  to  give  the  usual 
signals  south  of  the  depot  or  of  either  of 
the  crossings,  it  was  the  duty  of  the  plain- 
tiff to  look  and  listen  before  going  npon 
tbe  track,  and  he  testifled  tbat  he  did. 
Tbe  jury  were  warranted  by  the  testimo- 
ny, therefore,  in  finding  that  be  used  or- 
dinary care  to  guard  against  accident  be- 
fore attempting  to  cross.  His  father,  ac- 
cording to  tbe  evidence,  was  deaf,  and 
wan  competed  to  rely  upon  the  bearing 
of  the  plaintiff,  a  hoy  of  14.  It  was  not 
.the  duty  of  the  plaintiff,  if  after  listening 
at  20  yards'  distance  and  riding  on  tbe 
shaft  be  neither  heard  nor  saw  an  ap- 
proaching train,  to  get  down  and  look  up 
and  down  the  track,  even  though  his  view 
of  tbe  railroad  line  was  obstructed.  Rail- 
road Co.  V.  Ackennan,74  Pa.  St.  265. 

It  was  not  error  in  tbe  court  to  give  tbe 
jury  the  instruction  as  to  tbe  duty  nt  tbe 
engineer  to  keep  a  vigilant  outlook,  whicli 
is  tbe  subject  of  exception.  It  was  not 
contended  tbat  tbe  proposition  embodied 
in  tbe  Instmction  given  was  not  a  correct 
statement  of  tbe  law,  but  that  it  was  in- 
applicable to  the  facta  and  calculated  to 
mislead  tbe  Jury.  There  was  some  evi- 
dence that  counsel  bad  a  right  to  comment 
npoo,  and  to  have  submitted  to  tbe  jury, 
as  tending  to  show  that  after  the  engi- 
neer saw,  or  could  by  keeping  a  proper 
lookout  have  seen,  the  plaintiff's  horse 
stepping  upon  the  track,  be  might  have 
stopped  his  train  altogetber  before  reach- 
ing the  crossing,  or  have  so  lowered  its 
speed  as  to  strike  with  little  force  and 
diminish  the  chances  of  serious  injury  to 
the  inmates  of  the  wagon,  who  were 
thrown  75  feet  by  tbe  violent  concussion. 
The  expert  witness  Rutherford,  who  was 
introduced  tor  the  defendant,  testifled  that 
the  engineer  might  have  seen  a  man  on 
his  left  within  9  or  10  feet  of  tbe  track  on 
tbe  mill-road  when  the  engine  was  300 
feet  from  the  crossing,  and  that  he  conld 
have  seen  a  horse  6  feet  from  the  track 
1,000  feet  from  tbe  crossing,  and  could 
have  stopped  bis  engine  within  500  feet. 
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n  tbe  engineer  cbald  have  eeeo  or  saw 
the  horse,  and  was  unable  to  tell  whether 
be  was  harnessed,  and  he  seemed  to  be  ap- 
proaching the  track,  It  was  his  duty  to 
slacken  speed.  Snowden  t.  Railroad  Co., 
95  N.  C.  ttS;  Carlton  v.  Railroad  Co.,  104 
N.  C.  365, 10  S..E.  Rep.  516.  If  he  saw  that 
the  horse  wan  attached  to  a  covered  wag- 
on, and  conld  see  that  the  inmates  were 
not  on  the  outlook,  but  were  inside  the 
wagon,  it  was  his  duty  to  stop  bis  engine. 
If  the  jury  believed  that  the  engineer  had 
failed  to  give  the  usual  signals,  then  it 
was  his  duty  to  keep  a  more  vigilant 
watch  along  tbe  track.  He  bad  no  right 
nnder  such  circumstances  to  keep  his  seat 
as  he  approached  the  crossing,  and  also 
to  direct  the  fireman  to  put  coal  in  the 
engine,  so  that  neither  conld  keep  a  prop- 
er outlook- upon  the  crossing  after  he  had 
neglected  to  whistle.  We  are  assuming 
that  the  jury  believed  the  whistle  was 
not  blown  north  of  the  bridge,  in  order 
to  show  that  there  were  phases  of  the  evi- 
dence that  warranted  the  judge  in  giving, 
if  they  did  not  Impose  upon  him  the  duty 
of  giving,  the  Instruction  complained  of. 
Counsel  could  not  expect  the  court  to  find 
as  a  fact  and  tell  the  jary  that  the  fireman 
could  not  look  out  on  tbe  left  because  his 
fire  had  gone  down  while  the  train  was 
side-tracked  at  Holtsburg,  and  the  engi- 
neer could  not  get  out  of  his  seat  long 
enough  to  look  first  on  one  side  and  then 
on  the  other,  while  his  subordinate  re- 
plenished the  sapply  ofcoal.  Whether  he 
could  stand  up  and  keep  his  hand  upon  the 
throttle  of  the  engine  under  sucli  circum- 
stances, and  whether  it  was  necessary  to 
do  so  in  order  to  provide  for  the  safety 
of  all  who  might  expose  themselves  to 
danger  of  being  injured  by  his  train,  were 
questions,  not  for  the  court  to  pass  upon, 
but  for  the  jury  to  consider  in  their  bear- 
ings upon  tbe  issues. 

The  court  below  permitted  tbe  plaintiff 
to  show  by  a  witness  that  soon  after  the 
accident  the  defendant  company  repaired 
the  crossing  at  the  mill-road  so  as  to 
make  it  lessdlfiicuitto  get  upon  the  track. 
The  defendant  objected  then,  and  asaigna 
as  error  now,  the  admission  of  tbe  testl- 
mon.v.  The  court  assigned  as  a  reason 
tor  the  ruling  that  it  was  competent  to 
show  In  this  way  that  the  defendant 
knew  of  the  existence  of  the  crossing,  and 
treated  it  as  a  public  crossing,  or  one  that 
the  corporation  was  under  obligations  to 
keep  in  repair.  Although  the  road  may 
have  been  used  as  a  mill-road,  it  may  al- 
so, as  a  plantation  road,  have  come  with- 
in tbe  requirement  of  section  1975  of  the 
Code,  which  fact  would  'have  made  it  the 
duty  of  the  company  to  keep  It  repaired. 
At  that  stage  of  the  trial  it  is  not  difficult 
to  see  that  It  might  become  material  for 
tbe]ury  to  know  whether  such  duty  was 
imposed  upon  the  defendant  bylaw,  es- 
pecially If,  in  the  further  progress  of  the 
trial.  It  should  appear  that  the  engineer 
by  keeping  a  proper  outlook  might  have 
bad  reason  to  beMeve  that  the  plaintiff's 
wagon  was  Impeded  by  some  defect  in  the 
crossing.  Bullock  v.  Railroad  Co.,  105  N. 
€.  180.  10  S.  £.  Rep.  988.  It  is  evident  at 
any  rate  that  the  defendant  was  not 
prejudiced  by  the  ruling,  because  It  could 


not  have  materially  influenced  the  Jury 
in  their  findings. . 

The  judge  below  bad  unquestionably  the 
right.  In  the  exercise  of  his  discretion,  to 
refuse  the  motion  for  a  new  trial  on  the 
ground  of  newly-discovered  evidence  in 
any  case.  Carson  v.  Dellinger,  90  N.  C. 
2*26.  There  is  no  error,  and  the  motion  for 
a  new  trial  must  be  refused. 


(109  N.  C.  139) 

O'Connor  v.  O'Connoe. 

ISupreme  Court  af  North  Carolina.    Nov.  34, 
1891.) 

DiVOROK — Urubltt — CosroOSATION. 

1.  Where  a  wife  demands  a  divorce  a  menia 
et  Owro  on  the  ground  of  personal  violence,  she 
must  explicitly  show  in  her  complaint  that  the 
violence  complained  of  was  not  due  to  any  prov- 
ocation on  her.  part.  White  v.  White,  ti4  B.  C. 
840,  and  Joyner  v.  Joyner,  6  Jones,  Eq.  888,  fol- 
lowed. 

8.  Under  Code  N.  C.  %  1886,  subaec.  8,  which 
provides  for  divorce  from  bed  and  board  if  either 
party  "shall,  by  cruel  or  barbarous  treatment, 
endanger  the  life  of  the  other, "  tu  entitle  plain- 
tiff to  divorce  the  jury  must  find  that  plaintiff's 
life  was  endangered;  and  defendant's  dragging 

Elaintiff  off  her  chair  and  attempting  to  Uu'ow 
er  out  of  the  house  is  not  sufficient. 

8.  A  divorce  on  the  ground  of  cruelty  will 
not  be  granted  where  the  parties  lived  together 
for  10  years  after  tbe  alleged  cruelty,  apd  before 
the  action  was  brought. 

Appeal  from  superior  court,  Guilford 
county;  Robert  W.  Winston,  Judge. 

Action  by  Mary  O'Connor  against  Thom- 
as O'Connor  for  divorce.  Judgment  for 
plalntitT.    Defendant  nppeals.    Reversed. 

Statement  bv  the  Coort.  Twelve  is- 
sues were  submitted  to  the  jury,  I>e1ng 
those  tendered  by  defendant  and  adopted 
by  the  court.  The  issues  and  responses 
were  as  follows:  "(1)  Were  the  plaintiff 
and  defendant  lawfully  married?  An- 
swer. Yes.  (2)  Have  plaintiff  and  de- 
fendant resided  in  this  state  for  two  years 
next  preceding  this  action?  A.  Yes.  (3) 
Did  the  defendant,  in  1878,  violently  cboke, 
beat,  and  bruise  tbe  plaintiff,  at  the  time 
she  was  pregnant?  A.  Yes.  (4)  Did  tbe 
defendant,  in  (September,  1884,  strike  tbe 
plaintiff  with  a  gun?  A.  Yes.  (5)  Did  the 
defendant,  abont  the  15tb  day  of  October, 

1889,  violently  throw  the  plaintiff  against 
tbe  door,  hurting  her  head  ?  A.  Yes.  (6) 
Did  the  defendant,  on  Thanksgiving  day, 

1890.  drag  plaintiff  out  of  her  chair,  and 
attempt  to  throw  ber  out  of  the  house? 
A.  Yes.  (7)  Did  the  defendant  call  plain- 
tiff vile  and  opprobrious  names,  accusing 
her  of  a  want  of  chastity,  in  the  presence 
of  herchildren  and  strangers?  A.  Yes.  (8) 
If  defendant  did  call  plaintiff  vile  and  op- 
probrious names,  accusing  her  of  a  want 
of  chastit.v,  did  he  do  so  nnder  provocar 
tlon  by  plaintiff,  and  in  a  sudden  fit  of  an- 
ger? A,  Yes.  (9)  Was  the  notice  in  the 
newspaper  made  with  intent  to  insult 
plaintiff,  and  bring  her  into  humiliation 
and  contempt?  A.  Yes.  (10)  Did  defend- 
ant bring  a  strange  woman  in  bis  house, 
and  give  her  the  management  and  control 
of  his  household  affairs,  to  tbe  exclusion 
of  the  plaintiff?  A.  No.  (11)  What 
amount  of  money,  if  any,  has  plaintiff  let 
defendant  have  of  ber  separate  estate,  and 
which  is  not  repaid?    A.  flOO.    (12)  Does 
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the  plaintiff  now  reside  in  her  husband'B 
dwellinj?  because  she  has  no  means  to  sup- 
port herself  elsewhere,  and  no  home  to  go 
to  or  friends  to  aid  her?  A.  Yea."  The 
plaintiff,  in  her  own  behalf,  testified  sub- 
Btantially  to  the  several  acts  of  cruelty, 
violence,  and  mistreatment  on  the  part  of 
the  defendant,  as  set  out  in  the  complaint, 
and  she  further  testified  that  each  and 
every  of  the  said  acts  nnd  doings  of  the  de- 
fendant were  without  cause  or  provoca- 
tion on  her  part.  Paintitf  also  placed  in 
evidence  a  copy  of  the  Daily  Workman 
containing  the  publication  referred  to  in 
the  complaint,  which  was  identified  and 
admitted  as  a  newspaperpublished  in  and 
circulated  at  the  time,  as  alleged.  The 
defendant  testified  in  bis  own  behalf,  and 
denied  specifically  each  one  of  the  several 
allegations  of  cruelty,  violence,  and  mis- 
treatment alleged  in  the  complaint,  and 
testified  to  bj'  plaintiff,  except  he  admit- 
ted that  he  did  charge  plaintiff  with  a 
want  of  chastity,  but  that  he  did  this  in 
the  heat  of  passion,  at  a  time  when  plain- 
tiff had  crossed  and  provoked  him.  He 
also  admitted  publishing  the  plaintiff  in 
the  Daily  Workman,  but  said  that  he  ap- 
prehended that  plaintiff  virould  make  bills 
or  get  money,  as  she  had  declared  her  pur- 
pose (as  witness  stated)  to  do  this,  and 
leave,  and  go  back  north  to  her  former 
home.  Five  of  the  children  of  plaintiff  and 
defendant,  three  males  and  two  females, 
all  grown,  and  all  residing  with  the  de- 
fendant, were  introduced  by  defendant  as 
witnesses  in  his  behalf,  and  each  gave 
testimony  tending  to  corroborate  the  de- 
fendant. After  the  verdict,  the  plaintiff,  by 
leave  of  the  court,  amended  the  complaint 
by  inserting  in  article  4,  before  each  of  the 
several  allegations  of  cruelty,  violence, 
and  mistreatment  the  words,  "without 
cause  or  provocation  on  her  part."  De- 
fendant excepted  to  these  amendments. 
Both  parties  then  moved  for  judgment, — 
the  plaintiff  for  a  decree  of  separation  and 
for  alimony,  the  defendant  for  judgment 
in  his  favor  on  the  complaint  and  findings 
of  the  jury.  Judgment  was  entered  for 
plaintiff.  From  tlie  refusal  of  the  court 
to  grant  his  motion  the  defendant  ap- 
pealed. 

Dillara  &  Kian  and  Jas.  T.  Morehead, 
for  appellant.  Jas.  E.  Boyd  and  R.  M. 
Douf/las,  for  appellee. 

AvEKY,  J.  It  is  true,  as  insisted  by 
counsel  in  the  brief,  that  a  husband  who 
brings  his  action  for  divorce  from  the 
bonds  of  matrimony  is  not  required  to 
"purge  his  conscience"  by  negativing,  in 
his  complaint,  the  possibility  of  unfaith- 
fulness on  his  part,  (Edwards v. Edwards, 
Phil.  [N.  C]  534;  Steele  v.  Steele,  104  N.  C. 
G31,  10  S.  E.  Ren.  707;)  but  when  the  wife 
dsmands  only  a  divorce  n  mensa  et  thoro, 
on  the  ground  that  the  husband,  by  per- 
sonal violence,  has  made  her  life  intolera- 
ble and  her  condition  burdensome,  she 
must  state  specifically  in  her  complaint 
•what,  if  anything,  was  said  or  done  by 
her  just  before  or  at  the  time  when  her 
husband  struck  her,  or  threatened  her,  or 
charged  her  with  incontinency ;  or  she 
must  in  some  way  negative,  by  explicitly 
setting  forth  what  her  conduct  was,  the 


idea  that  any  act  or  word  on  b 
was  calculated  to  arouse  sudden  ] 
on  the  part  ot  the  husband  or  put 
the  defensive.  White  v.  White, 84  N 
Joyner  v.  Joyner,  6  Jones,  Eq.  322 
son  V.  Jackson,  ia5  N.  C.  433.  11  S. 
173;  McQueen  v.  McQueen,  82  N. 
In  the  case  of  White  v.  White,  sut 
complainant  alleged  that  an  assan 
her  by  her  husband,  with  a  piece 
about  a  foot  and  a  half  long,  and 
er,  with  a  stick  about  two  and  a  h 
long,  were  committed  on  her  perso: 
ont  any  provocation;  but,  said  tb 
"she  was  entirely  silent  as  to  the  a 
ent  and  attending  circumstances,  f 
causes  which  prompted  the  defenda 
to  act.  She  makes  no  statement 
own  conduct,  nor  of  any  facts  in  e; 
tlon  of  the  three  violent  assau 
scribed  in  tbecomplaint,  separated 
intervals  from  each  other,  so  th 
court  can  see  whether  there  was  a 
what  excuse  or  extenuation  lor  su 
bursts  of  temper  in  an  old  man,  ci 
and  verging  upon  70  years  of  ag 
that  case  the  jury  found,  In  reept 
an  issue,  that  the  defendant  did 
abuse,  and  Ill-treat  the  plaintiff,  as 
in  the  complaint."  The  fact  that  ( 
find,  in  responding  to  four  sepai 
sues,  that  four  assaults  werecomml 
long  intervals,  instead  ot  three,  dc 
distinKuish  the  case  at  bar,  in  pi 
from  White  v.  White,  supra.  Tl 
guage  of  the  amendment,  "  withoii 
or  provocation  on  her  part,"  made 
court  after  verdict,  is  substantia 
same  as  that  declared,  in  White  v. 
insufficient  to  give  tlxe  complaii 
status  in  court.  In  Joyner  v.  Joy 
pra,  the  court  held  that,  though  t 
had  been  stricken  by  the  husban 
a  horsewhip,  and  corrected  with  a 
it  was  essential  that  she  must  set  f 
her  petition  for  divorce  from  b 
board  the  circumstances  under  wh 
blows  were  given,  what  her  condu 
and,  especiall}', "  what  she  bad  d 
said  to  induce  such  violence  on  t 
of  the  husband."  The  judge  had  tl 
to  allow  an  amendment  of  the  pie 
so  as  to  make  an  allegation  conl 
the  proof,  where  both  parties  had 
testimony  bearing  upon  the  Issue 
by  such  allegation  and  the  defensi 
but,  as  the  amendment  itself  was  n( 
ciently  specific  to  show  that  the  ph 
action  was  well  grounded,  it  is  not 
sary  to  discuss  the  form  of  the 
Where  the  pleadings  raise  an  Issu 
the  conduct  of  the  wife  at  tbetimi 
assault,  or  when  she  was  otherwi 
treated,  the  husband  has  the  right 
mand  that  the  question  so  raised  i 
passed  upon  by  the  jury  through  1 
diura  of  some  issue  submitted.  V 
White,  supra.  It  is  intimated,  rath 
suggested,  that  the  assault  made 
on  account  of  the  wife's  condition,  a 
ed  to  such  cruel  and  barbarous 
ment  as  to  endanger  her  life,  an< 
therefore,  the  plaintiff  may  rlgbti 
sist  that  she  has  brought  the  case 
the  meaning  of  subsection  3,  §  12 
this  we  answer:  (I)  That  It  is  no 
by  the  jury  that  ber  life  was  enda 
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and  the  judgment  cannot  be  predicated 
upon  that  view  in  tlie  absence  of  such  a 
finding;  (2)  that  she  had  lived  with  her 
husband  for  10  years  after  that  assault, 
and  before  this  action  was  brunght.  The 
court  will  not  allow  a  separation  for  an 
offense  so  long  ago  condoned.  The  pabli- 
catlon  in  the  newspaper,  and  the  assault 
on  Thanicsgiving  day,  were  both  causes 
of  complaint  that  arose  within  six  months 
before  the  issuing  of  the  summons,  which 
was  the  commencement  of  the  action. 
Neither  can  be  considered  as  grounds  tor 
granting  the  relief  prayed  for  In  this  ac- 
tion. Jackson  t.  Jackson,  supra.  "The 
courts  bare  held  parties  seeking  divorce  to 
strict  proof,  not  only  in  conformity  to  a 
fair  construction  of  the  statutes  relating 
to  the  subject,  but  in  accordance  with  the 
dictates  of  public  policy.  ? 

We  think  there  was  error  in  the  refusal 
to  grant  thA  defendant's  motion;  but,  as 
the  amendment  allowed  by  the  court  is 
not  sufficient  to  give'the  plaintiff  BiStatua 
in  court,  a  new  trial  will  be  awarded,  and 
an  opportunity  extended  to  plaintiff  to 
make  the  allegations  more  specific.  Por- 
ter V.  Railroad  Co.,  97  N.  C.  66, 2  S.  £.  Rep. 
681.    New  trial. 


aos  N.  c.  102)         

UowELL  et  al.  V.  Jones  et  al. 

(Supreme  Cov/rt  of  North  Carolina.    Nov.  31, 
1891.) 

Appku/— Kbcobd — Dismissal. 
1.  Where  a  case  on  appeal  Is  signed  only  by 
appellant's  coansel,  and  It  does  not  appear  that 
It  was  served  on  appellee,  It  must  be  treated  as 
a  nullity;  but  the  appeal  will  not  be  dismissed 
on  that  ground,  since  there  may  be  errors  on  the 
face  of  the  record  proper.  Peebles  v.  Braswell, 
107  N.  C.  68,  ia  S.  E.  Rep.  44,  followed. 

3.  Where  the  record  fails  to  show  that  an 
appeal  was  taken  or  notice  of  appeal  given,  the 
appeal  must  be  dismissed.  Manufacturing  Co. 
V.  Simmons,  1  B.  B.  Rep.  928,  97  N.  C.  89,  fol- 
lowed. 

Appeal  from  superior  court,  Stanly 
county ;  Jessb  F.  Graves,  Judge. 

Action  by  Howell  and  Hardister  against 
W.  C.  .Tones,  P.  S.  Jones,  and  the  Heame 
Consolidated  Mining  Company.  Judg- 
ment for  plaintiffs.  Defendants  appeal. 
Appeal  dismissed. 

Montgomery  &  Crowell,  for  appellants. 
James  A.  Lockbart,  for  appellees. 

Clark,  J.  There  is  no  case  on  appeal 
settled  by  the  judge  nor  signed  by  the  par- 
ties, and  nothing  to  show  that  any  appeal 
was  taken  in  open  court,  nor  any  service 
of  notice,  if  appeal  was  taken  out  of  court. 
There  is  a  "case  on  appeal,"  signed  only 
by  appellants'  counsel,  bnt,  as  it  does  nut 
appear  that  it  was  served  on  appellee 
wltbin  the  required  time,  nor,  indeed,  at 
all,  it  must  be  treated  as  a  nullity.  Pee- 
bles v.  Braswell,  107  N.  C.  68, 12  8.  E.  Rep. 
44.  The  appeal  would  not  be  dismissed 
on  this  ground,  as  it  may  be  there  are 
errors  on  the  face  of  the  record  proper,  as 
want  of  Jurisdiction,  or  complaint  not 
stating  a  cause  of  action,  and  the  proper 
motion  and  order  would  be  to  affirm  the 
/udgment.  It  further  fails  to  appear,  how- 
ever, that  an  appeal  was  taken  or  notice 
of  appeal  given.  In  such  case  the  appeal 
most  be  dismissed.    Manufacturing  Co.  v. 


Simmons,  97  N.  C.  89, 1  S.  E.  Rep.  923.  In 
this  last  case  it  is  said:  "It  does  not  ap- 
pear [in  the  record]  that  an  appeal  was 
taken.  Itdoes  not  so  appear  in  terms,  nor 
is  there  any  entry  of  record  from  which 
it  may  be  inferred.  It  Is  not  sufficient 
that  the  appellant  intended  to  appeal,  as 
perhaps  be  did,  but  It  must  appear  of  rec- 
ord that  be  did  in  fact  appeal.  TblH  is 
esentlal  to  make  the  appeal  effective,  and 
put  this  court  in  relation  with  the  supe- 
rior court.  Code,  §§  649.  650;  Moore  v. 
Vanderburg,  90  N.  C.  10;  Spence  v.  Taps- 
cott,  »3  N.  C.  246;  McCoy  v.  Lassiter,  94  N. 
C.  181 ;  Brooks  v.  Austin,  Id.  222."  Appeal 
dismissed. 

ao»  N.  C.  U4) 
Long  v.  Foust. 

(Supreme  Court  ((f  North  Carolina.    Nov.  24, 
1891.) 

NUMCUFATITS  WnXS— WiTMBSSBB. 

Code  N.  C.  S  8148,  par.  8,  relating  to  nun- 
cupative wills,  which  provides  that  such  wills 
must  be  proven  "on  the  oath  of  at  least  two 
credible  witnesses  present  at  the  making  there- 
of, who  state  that  they  were  specially  required 
to  bear  witness  thereto  by  the  testator  himself, " 
is  sufficiently  complied  with  where  a  nuncupative 
will  was  declared  in  the  presence  of  several  per- 
sons competent  to  act  as  witnesses,  and  the  tes- 
tator, without  naming  them,  called  on  all  present 
to  witness  his  will,  and  they  heard  and  took  no- 
tice. 

Appeal  from  superior  court,  Randolph 
county;  John  O.  Bynum,  Judge. 

Action  by  John  W.  Long  against  J.  M. 
Foust,  administrator,  for  the  admission 
to  probate  of  the  nuncupative  will  of  Hen- 
ry C.  Glosson,  deceased.  Judgment  for 
propounder.    Caveator  appeals.   Affirmed. 

Statement  by  the  Court.  The  follow- 
ing is  BO  much  of  the  case  settled  on  ap- 
peal as  need  be  reported :  This  was  a  pro- 
ceeding begun  before  Qeorge  S.  Brudshaw, 
clerk  of  the  superior  court  of  Randolpb 
county,  by  John  W.  Long,  the  propound- 
er, who  offered  for  probate  tbs  verbal  or 
nuncupative  will  of  Henry  C.  Glosson,  who 
died  in  said  county  on  the  23d  day  of  De- 
cember, 1888,  which  will  was  put  in  writing, 
and  is  in  the  following  form,  to-wit:  "I 
give  to  Mrs.  N.  M.  Patterson  one  hundred 
dollars  out  of  my  estate,  and  I  appoint 
J.  W.  Long  executor  of  my  estate."  A  jury 
being  duly  sworn  and  impaneled  to  try 
the  case,  tbecourtsubmltted  tbe  following 
Issues,  to-wit:  "First  issue:  Did  H.  C. 
Glosson  declare  asbis  will  in  substance  as 
follows:  '1  give  to  Mrs.  N.  M.  Patterson 
one  hundred  dollars  out  of  my  estate,  and 
I  appoint  J.  W.  Long  executor  of  my  es- 
tate?' Second  issue:  At  the  time  he  made 
the  declaration  of  what  was  his  will,  did 
H.  C.  Glosson  have  mind  and  intelligence 
sufficient  to  enablebim  to  have  a  reasona- 
ble Judgment  of  tbe  kind  and  value  of  the 
property  be  proposed  to  will,  and  to 
whom  he  proposed  to  will  it?"  These  is- 
sues were  both  found  in  the  affirmative. 
The  evidence  produced  on  tbe  trial,  ma- 
terial here,  was  as  follows:  B.  S.  Will- 
iams, a  witness  called  by  tbe  propounder, 
testified  as  follows:  "I  was  there  when 
Henry  C.  Glosson  died.  He  died  about 
nine  o'clock  at  night.  I  had  been  there  an 
hour,  probably.  Was  in  the  room  twice 
during  that  time.    He  was  very  low  and 
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weak.  I  beard  taim  talk.  Heard  him  say 
that  he  wanted  Mrn.  N.  M.  Patterson  to 
have  one  bandred  dollars  for  attending 
on  him  during  bis  sickuess,  and  wanted 
Dr.  Long  to  settle  ur  close  out  the  estate. 
He  CHlled  upon  all  in  the  ruum  to  witness 
bis  request.  I  may  not  have  given  bis  ex- 
act language,  but  have  given  the  sub- 
stance of  what  he  said.  He  did  not  call 
upon  any  special  person,  but  called  all  o( 
us  to  come  to  his  bed.  I  went  to  bis  bed, 
and  so  did  Mr.  Owen,  Mr.  Wrenn,  and  Mr. 
Johnson.  I  tbiuk  there  were  other  men 
there.  Before  he  made  the  request,  be 
called  to  us  to  come  to  him.  When  we 
came  around  his  bed,  he  made  the  request. 
Then  he  asked  Mrs.  Patterson  to  read  a 
psalm  and  have  prayers,  which  she  did. 
This  was  about  fifteen  minutes  before  be 
died.  He  talked  after  this,  but  I  don't  re- 
member what  he  said.  I  think  he  had  ca- 
pacity and  mind,  at  the  time  he  made 
the  request,  to  know  whnt  disposition  be 
was  making  of  bis  property.  I  beard  oo 
one  called  specially  by  name  to  hear  the 
request,  but  all  who  were  In  the  room 
were  called,  and  all  approached  his  bed- 
side."  W.  B.  Owen,  another  witness 
called  by  the  propounder,  testified  that  he 
was  preftent  at  the  time,  and  heard  de- 
cedent say  "tbat  he  wanted  Dr.  Long  to 
be  his  guardian  or  administrator."— wit- 
ness is  not  certain  which  he  said, — "and 
to  settle  bis  business. "  "He  repeated  this 
twice,  and  then  asked  Mrs.  Patterson  to 
read  a  chapter  and  have  prayers,  which 
she  did.  Immediately  after  prayers,  he 
said  he  wanted  Mrs.  Patterson  to  have 
one  hundred  dollars  for  her  trouble,  and 
Dr.  Long  to  settle  his  business,  and  called 
on  all  standing  by  to  be  witnesses,  and  re- 
pea  ted  this  the  second  time.  When  he 
called  tor  witnesses,  all  approached  a  lit- 
tle nearer, — Johnson,  Wrenn,  Olive,  Will- 
iams, Allred,  Stroud,  and  myself.  Mrs. Pat- 
terson and  her  three  children  were  there. 
He  called  Mr.  Johnson's  name.  Ain't  pos- 
itive of  any  other.  I  think  he  said, '  In 
presence  of  all  these  witnesses  and  Mr. 
Johnson,  I  make  the  bequest  above; '  and 
said,  'I  want  you  all  to  take  notice  of  it.* 
He  was  lying  on  his  right  side;  turned  his 
head,  and  looked  to  the  crowd.  From  all 
appearance  of  his  talk,  his  mind  seemed 
clear.  lu  my  opinion,  he  knew  what  be 
was  saying,  and  had  capacity  to  dispose 
of  his  property."  Millard  Wrenn,  a  wit- 
ness called  for  the  propounder,  testified 
that  he  was  present  about  half  an  hour 
before  his  death.  Decedent  said  he  want- 
ed Mrs.  Patterson  to  reserve  or  have  $100 
out  of  his  estate  for  her  trouble,  and  be 
wanted  his  business  settled  up  as  quietly 
as  possible,  and  he  wanted  Dr.  Long  to 
settle  his  estate.  He  called,  and  wanted 
to  know  if  there  were  witnesses,  or  called 
witnesses.  He  called  witnesses  about  the 
flOO  to  Mrs.  Patterson,  and  also  about 
Dr.  L.ODg  settling  the  estate.  Witness 
stated  that,  in  his  opinion,  decedent  had 
mind  enough  to  know  what  he  was  doing. 
Witness  had  been  there  about  half  an  hour 
when  this  conversation  occurred.  By  per- 
mission of  the  court,  the  caveator  was 
allowed  to  recall  the  witness  Owen,  who 
on  his  further  cross-examination  testified 
as  follows:  "I  do  not  remember  whether 


I  testified  before  the  clerk  that  all  of  the 
bequests  were  made  before  he  called  the 
witnesses.  I  ha  vestated  it  here  as  I  remem- 
ber it.  Suppose  I  would  have  remembered 
better  before  the  ckrk,  as  it  was  nearer 
the  time."  The  caveator  then  proposed 
to  read  in  evidence  the  evidence  of  one 
Johnson  and  one  Stroud,  who  were  ex- 
amined before  the  clerk  when  the  w  ill  was 
propounded  In  common  form,  when  the 
witnesses  were  subjected  to  a  cross-exam- 
ination. It  was  not  shown  tbat  either  of 
the  witnesses  were  dead,  or  out  of  the  ju- 
risdiction of  the  court.  The  propounder 
objected.  The  objection  was  sustained. 
Defendant  excepted.  There  was  some  evi* 
deuce  given  by  the  ca  veator  tending  to 
disprove  capacity  in  the  decedent  to  make 
a  will.  Defendant  asked  for  special  In- 
structions as  foUows:  "(1)  That  the  jui7 
must  be  satisfied  by  the  oath  of  at  least 
two  witnesses  present  at  the  making  of 
the  will,  who  stated  that  they  were  es{>e- 
clally  required  to  bear  witness  thereof  by 
the  testator  himself.  (2)  That  the  Jury 
must  be  satisfied  by  the  weight  of  testi- 
mony tbat  the  alleged  testator  was  in 
such  a  condition  of  mind  as  to  understand 
what  he  was  doing.  (3)  That  the  statute 
must  be  construed  strictly,  aud  all  its  pro- 
visions must  be  completely  complied  with ; 
that,  in  calling  upon  persons  to  bear  wit-  ' 
uess,  the  decedent  must  call  specially  up- 
on each  individual,  or  at  least  designate 
by  either  calling  person  by  name,  or  In 
some  other  way  selecting  those  whom  he 
wished  to  be  witnesses  to  the  will;  it  Is 
not  sufllcient  to  call  up  an  indefinite 
group  of  persons  standing  by."  The  evi- 
dence belngduly  closed,  his  honor  charged 
thf!  Jury  that  they  must  be  satisfied  by  the 
oath  of  at  least  two  credible  witnesses 
present  at  the  making  of  the  will,  who 
state  that  they  were  especially  called  on 
to  bear  witness  thereto  by  the  testator 
himself  of  the  making  of  said  nuncupative 
will ;  that  they  must  also  be  satisfied  from 
the  evidence  that  said  will  was  made  In 
the  testator's  last  sickness,  in  his  own  hab- 
itation, or  where  he  had  been  previously 
resident  tor  at  least  10  days;  and  that  the 
testator  was  at  the  time  of  sound  and  dis- 
posing mind,  and  knew  the  extent  and 
effect  of  what  he  was  doing,  that  he  was 
disposing  ut  his  property,  and  how,  and 
to  whom.  His  honor  called  the  attention 
of  the  jury  to  the  Iftnguage  of  the  statute, 
and  stated  to  them  that  all  its  provisions 
must  be  complied  witb.and  its  provisions 
strictly  construed,  and  that  they  must  be 
satisfied  from  the  evidence  that  the  wit- 
nesses were  speciaUy  called  upyou  by  the 
testator  to  bear  witness  to  what  he  waa 
saying ;  that  if  they  believed  the  evidence 
given  in  this  case  to  be  true,  then  he  charged 
them  that  there  wa6  evidence  before  them 
from  which  they  might  find  that  tlie  wit- 
nesses were  specially  called  upon  by  the 
testator  himself  to  bear  witness  to  hla 
will;  that  it  was  not  necessary  that  the 
testator  should  call  the  names  of  the  wit- 
nesses ;  that  it  he  called  upon  them,  or  sig- 
nified to  them  In  any  certain  and  distinct 
manner  tbat  be  desired  them  to  bear  wit- 
ness to  what  be  was  saying  as  his  will,  it 
was  sufHcieiit  in  law;  that  if  they  were 
satisfied  from  the  evidence  that  Williams 
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and  Owen  and  otben  were  In  the  room 
with  the  alleged  testator  at  the  time  uf 
bis  death,  and  he  called  all  in  the  room  to 
come  to  his  bed  and  witness  his  reqnest, 
althoofch  be  did  not  call  any  by  name,  and 
Williams  andOwun  and  others  went  to  bis 
bed  in  consequence  of  this  request,  and 
be  declared  his  rpquest  in  their  presence, 
it  would  be  a  substantial  compliance  with 
the  law.  The  court  refused  the  second 
iustruetlon  of  the  caveator,  and  did  not 
give  the  first  and  third,  except  in  so  far  as 
Htated  in  instructions  as  given.  The  ca- 
veator excepted  to  thn  charge  as  given, 
and  to  the  refusal  or  omission  to  give  the 
special  instructions  asked,  and  appealed. 

,7.  .4.  Barringer,  for  appellant.  L.  Id. 
Scott,  for  appellee. 

Merrimon,  C.  J.  The  statute  (Code,  § 
2148,  par.  3)  In  respect  to  nuncupative 
wills  Is  strict  in  its  terms  and  provisions. 
It  mast  be  strictly  Interpreted,  and  as 
strictly  observed  In  all  material  respects; 
the  purpose  being  to  prevent  and  exclude 
mistake,  misapprehension,  imposition, 
and  fraud,  that  might  easily  happen  or  be 
perpetrated  when  the  alleged  testator  Is 
in  bis  last  lilneKS,  and  sometimes  almost 
in  extremis.  Bundrick  v.  Maygood,100  N. 
C.  4G8, 11  S.  E.  Rep.  423.  and  the  cases  there 
cited.  While  the  evidence  In  this  case  was 
not  very  satisfactory,  we  think  It  was 
sufficient  to  go  to  the  jury  to  prove  the  ex- 
a-ution  of  the  will  as  required  by  the  stat- 
ute, which  provides  that  such  a  will  must 
be  proven  "  on  the  oath  of  at  least  two 
credible  witnesses  present  at  the  making 
thereof,  who  state  they  were  specially  re- 
quired to  bear  witness  thereto  by  the 
testator  hlipseW."  It  is  true,  the  testator 
did  not  speclf.v  by  name  the  particular  per- 
sons be  required  to  witness  his  will  as  ex- 
pressed by  him ;  but  the  evidence  of  these 
witnesses  went  to  prove  that  he  was  sensi- 
ble, knew  what  he  was  doing,  knew  that 
several  persons  were  present,  saw  them, 
and,  without  naming  any  of  them  but 
one,  be  expressly  required  all  present  to  be 
witnesses.  Recalled  to  tbera.  They  were 
present,  near  to  him,  beard  and  under- 
stood his  request,  and  took  notice  of  what 
he  said.  There  were  more  than  two  imr- 
sons  eligible  as  witnesses  for  the  purpose. 
The  evidence  tended  to  show  the  purpose 
and  capacity  of  the  testator  to  make  a 
will,  and  ihat  he  did  so  In  the  presence  of 
more  than  two  credible  witnesses  who  were 
present,  and  were  specially  required  by  the 
testator  himself  to  bear,  witness  thereto. 
It  was  suflflclent  that  he  saw  the  wit- 
nesses, and  charged  them  to  bear  witness 
to  his  will,  and  they  did  so;  and  It  is  not 
a  good  'objection  that  be  failed  to  desig- 
nate them  particularly  by  name.  That 
he  required  them  each— all  of  them— to 
bear  witness  was  what  the  statute  re- 
quired. The  purpose  Is  that  the  testator 
shall  require  two  witnesses,  at  least,  to 
take  notice  and  bear  witness  that  he 
makes  his  will.  He  must  require — direct — 
acompetent  peraon,and  that  person  must 
be  able  to  testify  that  be  was  one  of  the 
pereons— the  witnesses— so  required,  and 
that  he  did  take  notice  and  bear  witness. 
The  witnesses  here  testified  that  they  were 
called  upon  by  the  testator;  that  they 


did  take  notice,  and  witnessed  his  will 
as  expressed  by  blm.  This  was  suflSclent. 
Haden  v.  Bradshaw,  1  Winst.  260;  Smith 
V.  Smith,  63  N.  C.  637.  We  thInK  the  court 
gave  the  jury  so  much  of  the  special  In- 
structions asked  for  as  the  caveator  was 
entitled  to  hare.  The  other  exceptions 
are  witbont  merit.    Judgment  affirmed. 


(109  N.  C. 
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(Supreme  Court  of  North  Oarollna,    Nov.  SM, 
1891.) 

Laitolosd  asd  Tbnant— Holdino  Ovbb— Waives 
OP  Landloud's  Optiok. 
Bbortly  after  the  termination  of  a  lease 
stipalaUns  for  a  rent  of  tSOU  per  year,  payable 
monthly,  the  landlord  visited  the  premises,  which 
the  tenants  were  still  occupying,  to  collect  the 
rent  for  the  previous  monlh.  He  offered  to  lease 
the  place  for  ISOO,  and  then  for  $!t75,  wbioh  the 
tenants  rejected,  out  nis  proxxnal  to  let  it  for 
•350  was  taken  under  oonsideration.  Held,  that 
by  his  conduct  be  bad  waived  any  right  to  treat 
them  as  tenants  holding  over  for  the  following 
year. 

Appeal  from  superior  court,  Iredell 
county;  R.  F.  Abmpibl.d,  jQdge. 

Action  by  E.  B.  Drake  against  James 
W^ilhelm  and  othera,  partnere  as  Wllbelui 
&  Allison,  for  rent.  There  was  a  nonsuit, 
and  plaintiff  appeals.    Affirmed. 

Statement  by  tub  Court.  It  appears 
that  tbe  plaintltt  and  T.  M.  Mills  agreed 
with  each  otber  as  follows:  "This  agree- 
ment between  K.  B.  Drake  and  T.  M.  Mills 
witnessetb,  that  said  Drake  has  rented 
to  said  Mills  the  store-room  and  building 
now  occupied  by  him,  west  of  the  store 
of  W.  E.  Anderson,  Broad  street,  for  tbe 
term  of  one  year  from  January  1st,  1888, 
at  tbe  price  of  $250.00  per  year,  payable 
monthly,  with  the  understHndlng  that 
said  Mills  has  the  privilege  to  make  such 
changes  and  alterations  of  interior  part 
of  the  rooms,  necessary  to  accommodate 
bis  business,  as  he  shall  deem  proper,  and 
at  bis  own  cost  and  expense,  not  to  be 
thereafter  removed.  And  It  Is  farther 
agrreed  that  said  Mills  shall  have  an  op- 
tion to  continue  In  and  occupy  snid  store 
and  building  for  an  additional  year,  from 
January  Ist.  1889,  for  the  sum  of  fSOO.OO, 
payable  monthly.  E.  B.  Drake.  T.  M. 
Mills.  January  1. 1888."  Mills  occupied 
the  store-house  and  premises  from  Janu- 
ary, 1888,  to  April  of  the  same  year,  when 
be  sold  and  assigned  the  remainder  of  his 
term  to  the  defendants,  who  at  once  took 
possession  of  and  continued  to  occupy 
and  pay  rents  for  the  same  until  February 
of  1890,  tbe  plaintiff  suing  for  and  recover- 
ing $25  as  rents  for  the  month  of  January 
of  the  latter  year.  That  defendants  then 
showed  upon  cross-examination  of  plain- 
tiff that  some  time  In  January,  1800,  and 
he  thought  about  the  4tb  or  6tb,  he  went 
into  the  store  to  collect  tbe  rent  for  De- 
cember, 1889,  when  a  conversation  took 
pluce  between  hlra  and  defendants  as  to 
renting  the  store-house  for  the  year  1890, 
when  he  asked  them  $800.  but  during  the 
conversation  be  offered  to  take  $275,  and 
then  $250,  bat  defendants  did  not  accept 
either  of  these  offers,  and  asked  a  few  days 
to  consider,  which  he  agreed  to  give,  but 
returned  the  Same  day  and  said  he  want- 
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ed  an  answer  sooner;  and  on  the  24tb 
day  of  January,  1890,  he  served  on  defend* 
ants  the  following  written  notice,  having 
seen  defendants'  advertisement  in  the 
Landmarlc  that  defendants  had  rented  an- 
other store,  to- wit:  "Statesvllle, January 
24,  1890.  Messrs.  Wilbelm  &  Allison: 
Please  take  notice  that  the  rent  of  the 
building  and  store  you  occupy  for  1890  is 
¥300.00  a  year,  payable  monthly,  and  I 
withdraw  all  proposals  for  a  change  in 
terms.  Respectfully,  E.  B.  Drakk.  "  Plain- 
tin  admitted  that  defendants  did  not  act- 
ually occupy  the  store  after  January,  1890, 
and  plaintiff  closed  his  case,  when  bis 
honor  held  that  the  convernation  and 
transaction  that  took  place  between 
plalutlR  and  delendants  in  January,  1890, 
as  to  renting  the  bonue  for  that  year,  was 
a  waiver  of  plaintiff's  right  to  hold  defend- 
ants as  his  tenants  for  the  year  1890,  and 
he  should  so  instruct  thejury ;  whereupon 
plaintiff  submitted  to  a  nonsnlt,  and  ai>- 
pealed  to  the  supreme  court. 

D.  M.  Farcbes,  toT  appellant.  Bobbins^ 
Long  and  R.  Z.  Ltnney,  for  appellees. 

Merrimon,  C.  J.  It  seems  that  the 
plaintiff  accepted  and  treated  the  defend- 
ants as  bis  tenants,  and  they  Intended  to 
become  such  under  the  written  lease  above 
set  forth.  That  lease  terminated  on  the 
1st  day  of  January,  1890.  If  it  be  granted 
as  contended  that,  as  the  defendants  con- 
tinued quietly  to  occupy  the  premises  next 
after  the  written  lease  expired,  the  plain- 
tiff might  have  treated  them  as  his  ten- 
ants for  the  year  1890  upon  the  same 
terms  as  to  rent  as  those  specified  in  the 
written  lease  referred  to,  the  continued  re- 
lation as  landlord  and  tenant  would  arise 
only  by  implication.  He  was  not  bound 
to  treat  them  as  his  tenants;  be  might 
havetreatedtbemas  trespassers  and  eject- 
ed them ;  it  was  optional  with  him  wheth- 
er he  would  treat  them  as  tenants  or  not, 
and  he  might  waive  his  right  of  option  by 
any  act  showing  his  purpose  to  do  so. 
Taylor,  Landl.  &  Ten.  §  22.  Then  did  the 
plaintiff  waive  such  right  or  option  in  this 
case?  Weconcurlntheoplnlon  of  the  court 
below  that  he  did.  The  defendants  were 
merchants  doing  business  in  the  store- 
house of  the  plaintiff.  Their  lease  was 
just  ended.  Shortly  after  the  let  of  Jan- 
uary, and  before  the  defendants  had  fixed 
upon  their  place  of  husinpss  for  the  year, 
the  plaintiff  called  upon  them  to  collect 
the  rent  then  d  ue  f  or  Decern  ber  of  1 889.  He 
and  they  then  had  a  conversation  look- 
ing to  the  lease  of  thepremises  for  theyear 
1890.  He  did  not  then  snggest  that  they 
were  his  tenants  for  that  year,— that  be 
so  recognized  them  or  intended  to  do  so, 
as  possibly  he  had  the  right  to  do.  On 
the  contrary,  distinctly  showing  his  pur- 
pose to  make  a  new  contract  of  lease  on 
his  part,  he  proposed  that  the  rent  should 
be  $300.  The  defendants  refused  to  agree 
to  pay  that  sum.  He  then  oSered  to  take 
$276,  and  at  last  $250.  The  defendants 
did  not  accept  his  otters,  bat  reqneeted 
him  to  allow  them  a  few  days  within 
which  to  consider  bis  proposition  to  lease, 
and  be  allowed  the  request.  The  parties 
separated,  bnt  the  plaintiff  returned  the 
same  day,  and  said  he  wanted  an  earlier 


answer.  Now  It  seems  to  us  obvious  that 
the  plaintiff  did  not  treat  or  regard  the 
defendants  as  his  tenants,  and  that  they 
did  not  so  regard  themselves.  Why  did 
the  plaintiff  offer  to  lease  the  premises,  and 
at  the  reduced  rent  of  $230?  Did  he  not 
thereby  give  the  defendants  to  understand 
and  act  upon  the  fact  that  he  did  not  rec- 
ognize or  insist  upon  any  implied  lease  for 
theyear?  Nor  did  he  say  nught  to  the 
contrary  until  he  learned  that  the  defend- 
ants had  leased  other  premises.  It  was 
too  late  then  for  him  to  insist  upon  an  ad- 
vantage—if  he  ever  bad  it— arlsins  by  im- 
plication that  be  might  waive.  From  his 
conduct  and  what  he  said,  the  defendants 
might  reasonably  infer  and  believe  that 
they  were  not  his  tenants  or  so  recog- 
nized or  treated  by  him,  and  that  they 
might  look  elsewhere,  as  their  interests 
might  suggest,  for  a  suitable  store-bouse, 
as  they  did  do,  without  peril  as  to  any 
liability  to  him.  He  must  Justly  be  held 
to  have  waived  any  such  right  or  option 
he  may  possibly  have  bad.  Jadgment 
affirmed 

"  (10»  N.  a  820) 

YouNT  V.  Morrison  et  ux. 

(Supreme  Court  of  North,  CaroUna.    Nov.  24, 
1891.) 

MOETGAOZS— POWKHS— EXBCUTION  BT  EXSCUTOB— 
KVIDBNCE— COMPBTBNOT. 

1.  Under  a  mortgage  authorizing  the  mort- 
gagee or  his  executor  to  sell  the  land  and  exe- 
cute a  deed  to  the  purchaser,  a  person  appointed 
in  the  mortgagee's  will  as  his  executor  may,  on 
qualifying  as  such  after  the  mortgagee's  death, 
execute  the  power,  the  ^vision  of  the  mortgage 
being  a  sufficiently  certam  designation  of  the  per- 
son. 

2.  In  an  action  for  possession  of  land,  where 
defendant,  by  her  answer,  alleges  that  she  bid 
the  land  off  at  a  mortgage  sale,  but  never  re- 
ceived a  deed,  and  that  It  was  thereafter  paid 
for,  and  the  mortgage  discharged,  evidence  that 
B.,  who  obtained  a  deed  at  such  sale,  and  under 
whom  plaintiff  claimed,  told  witness  a  few  days 
l>efore  the  sale  that  arrangements  had  been  made 
for  defendant  to  purchase  the  land,  and  that  tie 
was  going  to  pay  for  it  for  her,  is  IncompetenL 

Appeal  from  superiorcourt,  Iredell  coun- 
ty; R.  F.  Abmfield,  Judge. 

Action  by  J.  H.  Yount  against  E.  F. 
Morrison  and  Mary  E.  Morrison,  his  wife, 
for  possession  of  land.  E.  F.  Morrison 
put  in  no  answer.  Judgment  for  plain- 
tiff, and  defendant  Mary  E.  Morrison  ap- 
peals.   AGBrmed. 

Statemknt  by  the  Codbt.  The  com- 
plaint alleges  that  the  plaintiff  is  the  own- 
er, and  entitled  to  have  possession  of  the 
land  described  therein;  that  the  defend- 
ant is  In  possession  thereof,  and  unlaw- 
fully withholds  the  same  from  him.  etc. 
The  answer  denies  such  allegations,  except 
as  to  the  possession,  which  it  is  alleged  is 
lawful,  etc.  It  is  further  alleged  therein 
that  the  husband  of  the  feme  defendant 
was  the  owner  in  fee  of  the  land,  and  he 
and  she,  on  or  about  the  14th  of  March, 
1878,  executed  a  deed  of  mortgage  of  the 
same  to  Franklin  Gay,  tu  secure  a  debt 
due  from  her  husband  to  bim  tor  $600; 
that  $96  of  this  debt  was  paid  on  the  14tb 
of  March,  1880;  that,  on  the  22d  of  Decern- 
ber,  1885,  the  said  Qay  having  died,  leaving 
a  will,  his  executor,  John  B.  Hulman,  sold 
the  land  by  virtue  of  a  power  contained 
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In  said  will,  and  tbe  feme  defendant  bid 
the  aame  otf  at  the  price  of  9000;  that, 
since  she  so  bousht,  the  mortgage  debt 
has  been  paid,  and  the  mortgage  dis- 
charged, but  she  never  received  a  deed  for 
the  land ;  that  tbe  plaintiff,  at  the  time  he 
purchased  any  pretended  interest  in  the 
land,  bad  full  Icnowledice  of  her  rights  as 
such  purchaser,  etc. ;  and  tbe  answer  de- 
mands Judgment  that  the  said  Holmao 
and  others  malce  deed  to  her,  etc.  Among 
other  appropriate  issues  which  the  court 
submitted  to  tbe  }ury  is  the  following,  to 
'Which  they  responded  in  the  negative: 
"Did  tbe  defendant  Mary  E.  Morrison  pur- 
chase  said  land  under  the  mortgage  and 
at  the  mortgage  sale,  as  she  alleges  In  her 
answer?  "  On  the  trial  the  plaintiff  put 
in  evidence  tbe  mortgage  deed  referred  to, 
which  contained  a  power  authorizing  the 
mortgage,  Gay,  and  his  executor  to  sell 
the  land  for  the  purpose  of  tbe  mortgage. 
He  then  proved  the  death  of  tbe  mort- 
gagee, and  tbe  appointment  and  qualifica- 
tion of  J.  B.Holman  as  executorof  bis  will. 
He  further  put  in  evidence  a  deed  from  tbe 
said  executor  to  C.  L.  Summers,  who  pur- 
ports to  have  been  the  purchaser  of  the 
land  for  him.  This  deed  was  objected  to 
on  tbe  ground  tbat  tbe  power  uf  sale  men- 
tioned could  only  be  executed  by  tbe  heirs 
at  law  of  said  Gay,  and  not  by  tbe  execu- 
tor of  his  will.  Tbe  court  declined  to  sus- 
tain this  objection,  and  this  is  assigned  as 
error.  The  plaintiff  then  put  In  evidence 
a  deed  in  trust  for  tbe  land  from  said  C. 
L.  Summers  to  himself.  " Defendant  intro- 
duced at  tbe  trial  one  J.  U.  Stevenson, 
and  proposed  to  prove  by  said  witness 
that,  a  day  or  two  before  tbe  mortgage 
sale  by  said  Holman,  at  which  sale  de- 
fendant claimed  to  be  purchaser,  said  C. 
L.  Summers  told  him  that  the  arrange- 
ment had  been  made  for  the  defendant 
Mary  E.  Morrison  to  purchase  the  land  as 
a  home  f<ir  herself  and  her  children,  and 
tbat  he.  Summers,  was  going  to  pay  for 
It  for  her;  said  Holman  having  already 
testified  for  the  plaintiff  that  no  money 
was  paid  at  said  sale;  tbat  Mrs  M.  £. 
Morrison,  the  defendant,  was  the  bidder; 
and  that  be  took  the  note  ofsaidC.  L. 
Summers  for  the  purchase  money,  and  re- 
turned tbe  mortgage,  marked  '  Satisfied,' 
to  £.  F.  Morrison,  the  mortgagor.  Cpon 
plaintiff  objecting  to  this  evidence  the 
same  was  excluded,  and  the  defendant  ex- 
cepted. The  plaintiff,  testifying  in  bis 
own  behalf,  was  asked  what  E.  F.  Morri- 
son, husband  of  feme  defendant,  and  who 
had  put  in  no  answer,  said  to  witness, 
two  or  three  years  after  tbe  mortgage 
sale,  about  the  wife's  purchase  of  this 
land  in  controversy  at  the  mortgage  sale. 
The  defendant  objected  to  this  evidence. 
Objection  overruled.  Tbe  evidence  admit- 
ted as  against  £.  F.  Morrison  only,  he  be- 
ing, at  the  time  of  said  declaration  pro- 
posed to  be  proved,  living  upon  the  land 
with  his  wife,  the  finue  defendant,  and 
witness  proceeded  to  state  that  E.  F.  Mor- 
rison told  him  that  C.  L.  Summers  had 
fixed  things  now  to  suit  himself,  and  tbat 
said  Summers  might  take  what  was  his 
own,  referring  to  defendant  M.  E.  Morri- 
son and  her  children,  and  be,  E.  F.  Morri- 
son, was  going  to  Texas;  tbat  he  would 


give  up  tbe  land  without  trouble;  and 
that  he  had  but  recently  heard  of  his  wife's 
claim  upon  said  laud."  Tbe  defendant  ap- 
pealed to  this  court. 

ArmSeld  &  Turner,  for  appellant.  M. 
L.  AfcCorkle,  for  appellee. 

Merbimon,C.  J.  The  appellant's  princi- 
pal contention  Is  tbat  tbe  executorof  Gay, 
themortgagee, bad  uotpower  under  and  in 
pursuance  of  the  mortgage  deed  to  sell  tbe 
land  in  controversy,  and  execute  to  the 
purchaser  a  deed  effectual  to  pass  the  title 
thereto  ,to  Summers.  This  objection  is 
untenable.  Tbe  deed  of  mortgage  ex- 
pressly empowered  Gay,  or  bis  executor, 
to  sell  and  convey  the  land,  and  there  is 
no  reason,  in  legal  contemplation,  why 
this  might  not  be  done.  In  and  by  the 
deed  the  mortgagor  and  mortgagee  agreed 
that  tbe  latter  might  execute  the  power, 
and  if,  for  any  reason,  be  could  or  should 
not  do  so  In  his  life-time,  his  executorafter 
bis  death  might.  He  made  his  will,  and 
therein  appointed  an  executor.  He  died, 
and  the  executor  Holman  qualified  as 
such,  sold  and  conveyed  the  land  by  deed, 
and  thus  tbe  power  was  sufficiently  exe- 
cuted. To  provide  that  an  executor  shall 
execute  a  power  designates  with  certainty 
tbe  person  to  be  charged  for  the  purpose. 
If  no  executor  had  been  appointed,  then 
the  appellant's  objection  might  have  bad 
some  force  at  the  time  the  deed  was  exe- 
cuted. Demarest  v.  Wynkoop,  3  Johns. 
Cb.  145;  2  Jones,  Mortg.  §  1786.  The  stat- 
ute, however,  (Acts  1887,  c.  147,)  expressly 
confers  upon  the  executor  or  administra- 
tor of  a  deceased  mortgagee  all  the  pow- 
ers, rights,  and  duties  he  bad  to  enforce 
tbe  mortgage.  This  statute  applies  to 
cases  where  the  executor  is  not  mentioned 
in  the  power.  In  this  case  the  executor 
was,  In  terms,  authorized  to  execute  it. 

Theovldence rejected  offered  by  tbe  appel- 
lant, so  far  as  appears,  was  not  pertinent 
for  any  proper  purpose.  She  alleges  in  ber 
answer  tbat  she  bid  thelandoff  at  tbesale, 
and  that  It  was  thereafter  paid  for,  and 
tbe  mortgage  discharged,  but  she  does  not 
at  all  allege  tbat  she  paid  for  it,  or  that 
she  gave  her  note  or  other  obligation  for 
tb 4  purchase  money;  nor  does  she  allege 
that  Summers  gave  his  note  for  tbe  pur- 
chase money  and  afterwards  paid  the 
same  at  her  instance,  and  took  tbe  deed 
for  the  land  for  her  benefit  and  that  of  her 
children,  or  that  he  agreed  to  do  so. 
Much  of  this  testimony  was  mere  hearsay, 
and  none  of  it  was  pertinent  In  any  aspect 
'  of  the  pleadings.    It  was  properly  rejected. 

The  testimony  of  the  plaintiff  objected 
to,  but  admitted,  on  tbe  trial,  was,  In  view 
of  the  findings,  scarcely  pertinent,  but  it 
was  harmless.  In  no  view  of  the  case,  as 
it  appears  to  us,  was  the  appellant  enti- 
tled tu  a  verdict  or  Judgment.  Judgment 
affirmed. 


(109  N.  C.  UO) 
IiOVKTT  V.  SLOCOMB. 

(Suj)freme  Cawn  of  North  CaroUna.    Nov.  24, 

1891.) 

Beceitebs— Appointment — FoBsmsioK  ov  Land. 

Where  defendant,  in  an  action  to  cancel  a 

mortgage,  sets  up  in  his  answer  a  releasti   by 

plaintiff  oi  all  hisinturest  in  tbe  mortgaged  land, 
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and  refers  to  the  book  and  page  of  the  record  of 
^e  release;  and  plaintiit  denies  that  he  released 
or  intended  to  release  his  interest  in  the  land, — 
such  denial  raises  no  issae  an  to  the  execution  of 
the  release,  but  thereoord  thereof  is  prima  faeie 
evidence  tiiat  plaintiff's  interest  has  been  con- 
veyed to  defendant,  and,  plalntifl  being  in  pos- 
session, defendant  Is  entitled  to  the  appointment 
of  a  receiver. 

Appeal  frum  Buperlor  court,  Comberland 
county ;  Edwin  T.  Botkin,  Jud^e. 

Actlun  by  Richard  Lovett  against  A.  H. 
Slocoinb  to  canci;!  a  mortKHge.  Judg- 
ment tor  defendant.  Plaintiff  appeals. 
Affirmed. 

Statement  by  the  Court.  The  plain* 
titt,  who  is  in  possession  of  the  land  in 
controversy,  brougbt  his  action  for  the 
surrender  and  caucellation  of  a  mortgage 
deed  executed  by  the  plaintid  to  his  son 
Charles  Lovett  on  the  14th  of  December, 
1887,  to  secure  the  payment  of  a  note  of 
f  200,  due  said  Charles  Lovett,  and  payable 
three  years  after  December  14, 1887,  or  on 
December  14, 1890,  and  alleged  that  he  had 
paid  said  note  In  full,  and  had  It  In  hlspos- 
aesslon  now,  tot  that  he  was  Informed 
that  the  defendant  Slucomb  claimed  an  in- 
terest in  the  land  by  virtue  of  an  alleged 
assignment  of  the  mortgage  deed  by  said 
Charles  Lovett  to  bim.  The  defendant 
Slocomb  set  up  In  his  answer,  for  a  llrst 
defense,  substantially:  (1)  That  he  (Slo- 
comb) was  in  possession  as  lessee  of 
the  land  on  December  14, 1887,  when  plain- 
tiff executed  the  mortgage  deed  and  note 
to  Charles  Lovett,  and  that  on  the  24th  of 
January,  1889,  the  said  Charles  Lovett  os- 
slgned  the  note  secured  by  the  mortgage 
before  maturity  to  him,  (Slocomb,)  which 
still  remained  unpaid,  and.  It  the  plaintiff 
then  held  the  note,  he  had  gained  posses- 
sion ot  it  by  fraud.  (2)  That  he  (defend- 
ant Slocomb)  was  the  owner  In  tee  of  an 
undivided  third  of  the  said  land.  (3)  That 
be  was  the  assignee  also  of  a  note  for9180, 
execnted  by  the  plaintllf  to  Emily  Lovett, 
(now  Emily  McPherson,)  on  said  14th  of 
December,  which  note  is  secared  by  a  prior 
mortgage  to  that  executed  to  secure  the 
note  due  Charles  Lovett.  (4)  That  plain- 
tiff was  in  the  wrongful  possession  of  the 
land,  and  withholding  it  from  the  defend- 
ant, and,  as  defendant  was  Informed,  had 
dispossessed  defendant's  tenant  bythreats 
of  violence.  For  a  second  defense,  sub- 
stantially: (1)  That  on  the  5th  day  ot  De- 
cember, 1887,  the  plaintiff  leased  to  him 
(Slocomb)  all  of  the  plaintiffs  Interest  In 
and  to  said  land  tor  a  term  of  three  years, 
(which  lease  was  referred  to  as  registered 
In  a  certain  book,)  and  that  on  the  24th 
of  December,  18Sx,  (during  said  term,)  the 
plaintiff,  tor  value,  released  to  said  defend- 
ant all  of  plaintiff's  right  or  Interest  In  the 
said  land,  aH  will  appear  by  the  release, 
which  Is  registered  in  Book  No.  4,  at  page 
— ,  ot  the  register's  office  ot  said  county. 
For  a  third  defense,  substantially:  (1) 
That  by  virtue  ot  the  mortgages  executed 
by  plaintiff  to  secure  the  notes  executed  by 
blm,"  respectively,  to  Emily  Lovett  and 
Charles  Lovett,  the  defendant  Slocomb 
(after  due  advertisement)  sold  the  land  In 
controversy  on  the  19tb  of  March  (after 
the  action  was  brought)  to  satisfy  said 
notes,  at  which  sale  the  defendant  Taylor 


became  tbe  purchaser,  and  the  defendast 
Slocomb  has  executed  a  deed  to  blm  tor 
the  land.  The  defendant  Slocomb  further 
avers  that  the  plaintiff  is  In  possession, 
and  In  reception  of  the  rents  and  ppoflts, 
and  Is  totally  Insolvent;  and  demands  judg- 
ment: (1)  That  a  receiver  be  appointed 
to  take  possession  of  the  rents;  (2)  for 
possession  ot  the  land,  and  damages  for  de 
tentlon.  The  plaintiff,  on  return  ot  an  or- 
der to  show  cause,  tiled  his  own  affidavit, 
and  that  ot  bis  daughter  Emily  McPher- 
son, (formerly  Emily  Lovett.)  The  plain- 
tItt  swears  that  the  note  execnted  to 
Charles  Lovett  Is  paid  In  toll,  and  both  he 
and  Emily  McPherson  make  oath  that 
tbe  note  executed  to  her,  and  secured  by 
the  prior  mortgsge,  was  deposited  by  her 
as  collateral  to  secure  a  debt  ot  f85  doe 
the  defendant  Slocomb  from  her.  The 
plaintiff  averred  his  willingness  and  readi- 
ness to  pay  that  sum  and  Interest.  The 
plaintiff  does  not  deny  tbe  allegation  that 
Slocomb  Is  the  owner  of  one  undivided 
third  interest  in  the  land.  To  the  allega- 
tion of  Slocomb  that  the  plaintiff  released 
to  him  all  of  his  title  and  Interest  in  said 
land,  the  latter  In  his  affidavit  responds  as 
follows:  "The  defendant  denies  that  on 
the  24th  day  ot  December.  1888,  or  any 
other  time,  he  released,  or  Intended  to  re- 
lease, his  Interest  in  the  land  to  said  A.  H. 
Slocomb. 

Geo.  M.  Rose,  tor  appellant.  T.  H.  8ut- 
too  and  Jataea  C.  MHcR&e,  for  appellee. 

Avert,  J.  Where  a  party  to  an  action 
asks,  as  affirmative  reliel,  the  posses- 
sion ot  land,  and  alleges  that  bla  adver- 
sary, who  wrongfully  withholds  It,  is  in- 
solvent, and  tbe  latter  directly  admits  or 
falls  to  deny  the  allegation.  It  only  remains 
tor  the  action.  In  onier  to  establish  his 
right  to  demand  the  appointment  of  a  re- 
ceiver to  take  charge  of  the  rents  and 
profits,  to  show  that  he  has  set  up  In  an 
affidavit  filed  under  the  sanction  of  the 
court,  or  In  a  verified  pleading  In  the 
cause,  used  as  an  affidavit,  an  apparently 
good  title,  either  not  controverted  at  all, 
or  not  unequivocally  aud  sufficiently  de- 
nied by  the  affidavits  ot  the  claimant  In 
possession.  Code,  S  379,  subd.l;  McNalrv. 
Pope,  96  N.  C.  602,  2  S.  E.  Kep.  54 ;  T^ven- 
son  V.  Elson,  88  N.  C.  182;  Twitty  v. 
Logan,  80  N.  C.  69;  Bryan  v.  Morlng,  94 N. 
C.  694;  Oldham  v.  Bank.  84  N.  C.  804.  If 
we  concede  that  no  title  passed  to  the  de- 
fendant Taylor  by  the  sale  on  the  19tb  of 
Marcb,  since  this  action  was  brought.  It 
still  appears  that  the  defendant  Slocomb 
claims  title  In  himself  to  an  undivided  In- 
terest In  the  land  In  one  paragraph  of  his 
■answer,  to-wlt,  one-third,  and  in  another 
paragraph  to  the  whole,  by  vlrtueota  deed 
ot  release  execnted  by  the  plalnttit  to  blm 
on  December  24, 1888,  whereby  he  surren- 
dered to  Slocomb  all  ot  his  rlglit, title, and 
Interest.  He  refers,  also.  In  his  answer  to 
the  book  and  pageot  the  register's  records 
where  the  deed  of  release  Is  recorded.  In 
order  to  corroborate  his  statement,  and 
to  show  that  the  deed  Is  competent  as  ev- 
idence ot  title  In  him.  The  plaintiff  falls  to 
deny  that  Slocomb  was,  prior  to  the  exe- 
cution ot  any  ot  the  mortgage  deedx  men- 
tioned, his  tenant  in   common  as  to  one- 
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third.  But,  If  he  had  controverted  this 
claim,  ble  denial  of  the  allegation  that  be 
had  released  all  of  hlH  right  and  title  to 
Slocomb  by  a  deed,  which  bas  been  proved 
and  recorded,  is  eo  equivocal  that  it  must 
be  regarded  as  an  admission  of  the  fact  of 
executing  it,  with  the  qualification  that 
be  did  not  intend  at  the  time  to  do  so. 
The  execution  of  the  deed  having  been 
proved,  there  Is  a  presamptlon  that  it  is 
valid,  and  operates  to  pass  the  interest  of 
the  plaintiff  in  the  land  to  Slocomb.  If 
the  plaintiff  had  sought  to  accomplish  two 
objects,— first,  to  cancel  that  conveyance 
on  the  ground  of  fraod.and  then  the  mort- 

gage  because  the  lien  had  been  discharged 
y  payment, — the  burden  would  have 
rested  on  him  to  succeMsfully  impeach  a 
deed  which  apparently  passed  a  good  title 
to  the  grantee.  When  be  contents  him- 
self with  the  denial  "that  on  the  24th  of 
December,  1888,  or  any  other  time,  he  re- 
leased, or  in  tended  to  release,  his  interest  in 
the  land  to  said  A.  H.  Slocomb, "  his  state- 
ment Is  not  a  snfBclently  explicit  one  to 
raise  an  issue  as  to  its  execution.  The 
deed  of  release,  having  been  proved  and 
recorded,  is  of  itself  prima  fade  evidence 
that  the  interest  of  the  plaintiff  has  been 
conveyed  to  Slocomb,  and  of  bis  right  as 
against  the  plaintiff  to  demand  the  ap- 
pointment of  a  receiver.  There  is  no  error, 
and  the  Judgment  is  afBrmed. 


ao»  Ni.  c.  uo) 

State  ex  nl.  Rice  v.  Hrarn  et  ah 

{Supreme  Court  x>J  North  Carolina.    Nov.  84, 
'     1891.  ■) 

Satisvaotion  or  Jusombnt— Rights  or  StrRETiEa. 
Judfrnent  was  obtained  against  two  of  the 
sureties  ol  a  principal  debtor,  and  they  deposited 
the  whole  amoant  of  the  Jadginent,  and  procured 
an  assignment  thereof  to  a  third  person  for  their 
benefit,  with  the  view  of  more  easily  compelling 
contribution  from  their  00 -sureties.  The  assignee 
then  fraudulently  sold  the  Jadgmeut  to  a  pur- 
chaser with  notice  of  the  fraud.  Held,  that  the 
sureties  who  paid  the  Judgment  bud  a  right,  on 
notice  to  the  last  assignee,  to  move  that  the  sat- 
isfaction of  the  judgment  be  entered  of  record. 

Appeal  from  superior  court,  Pitt  coun- 
ty ;  Spieh  Whitaker,  Jad^. 

Action  by  tbe  state  of  North  Carolina, 
on  tbe  relation  of  Liaura  M.  Rice,  against 
B.  H.  Hearii,  administrator  of  U.  Sbep- 
ard,  W.  M.  King,  William  Whitehead,  and 
seven  others,  to  recover  on  the  official 
bond  of  Shepard,  former  cleric  of  court, 
Pitt  county,  judgment  for  plaintiff, 
which  defendants  paid  In  full,  and  had 
transferred  on  the  docket  to  S.  A.  Red- 
din,  who  fraudulently  assigned  it  to  Us- 
car  Hooker.  Motion  was  then  made  on 
behalf  of  William  Whitehead  to  have  the 
satisfaction  of  the  Judgment  entered  of 
record.  Allowed.  Hooker  appeals.  Af- 
firmed. 

Statbbibnt  by  the  Cocet.  It  appears 
that  tbe  plaintiff  obtained  Judgment 
against  tbe  appellees,  and  as  sureties  of 
the  principal  debtor  defendant;  that  they 
deposited  the  whole  amount  of  the  Judg- 
ment and  costs,  and.  with  a  view  the  more 
conveniently  to  comi;>el  contribution  by 
their  co-sureties,  bad  tbe  plaintiff  assign 


the  same  to  8.  A.  Reddin,  a  nephew  of  one 
of  the  appellees,  and  Insol rent,  for  their 
use  and  benefit;  that  afterwards  Rcddin 
fraudulently  sold  and  assigned  on  tbe 
docket  the  said  Judgment,  for  same  value, 
to  the  appellant,  Oscar  Hooker,  who  so 
purchased  it  with  knowledge  of  facta  and 
circumstances  that  put  biiu  on  notice  of 
such  fraud.  The  appellees  moved,  upon 
notice  to  the  appellant,  that  It  be  appro- 
priately entered  of  record  that  the  said 
Judgment  and  costs  had  been  satisfied  and 
discharged,  and  the  court  allowed  tbe 
motion.  Thereupon  the  said  Hooker  ex- 
cepted, and  appealed  to  this  court. 

Jarvls  &  Blow  and  C.  M.  Beru&rd,  for 
appellant.    T.  F.  Davidson,  for  appellees. 

Mbrrimon,  C.  J.  The  assignment  of  the 
Judgment  to  Reddin  for  the  use  and  ben- 
efit of  the  appellees  was  a  legitimate  trans- 
action, and  the  latter  could  compel  him  to 
a  due  observance  of  their  equitable 
rights.  It  is  very  clear,  as  tbeauthorities 
cited  by  the  appellees'  counsel  abundantly 
show,  that  the  appellant  purchased  the 
Judgment  subject  to  their  rights  and  eq- 
uities. Jordanv. Black, 2Murph. SO;  Moo- 
dy v.  Sltton,  2  Ired.  £q.  3S2;  Bank  v. 
Bynum,84  N.  C.  24;  Havens  v.  Potts.  86 
N.  C.  31;  Freero.  Jndgra.  S  427;  Black, 
Jndgm.§§953,856.  SeeSberwood  v.  Collier, 
3  Dev.  8»U;  Ferebee  v.  Doxey.  6  Ired.  446; 
Barringer  v.  Boyden,  7  Jones,  (N.  C.)  187. 
The  appellees  did  not  discharge  the  Judg- 
ment by  tlie  deposit  of  money  they  made. 
It  continued  in  force  for  their  benefit. 
There  was,  however,  no  valid  reason  why 
they  might  not  ask  the  court  to  declare 
and  treat  It  as  satisfied  and  discharged; 
and  this  might  be  done  by  motion,  ceru 
talnly  In  the  absence  of  objection  as  to 
tbe  course  of  procedure.  Judgment  af- 
firmed. 


an  N.  c.  101) 

Kebrans  v.  Keebans  et  at. 

(Supreme  Court  of  NorUh  Carolina.    Nov.  84, 
.    1891.) 

CbRTIORABI— HOTICB  TO  Adtbbsb  Fabtt. 
Under  Sup.  Ct  Rule  N.  0.  No.  43,  (12  8. 
E.  Rep.  ix..)  prescribing  that  a  petitioner  for 
certiorari  snail  not  be  heard  unleae  he  has  given 
the  adverse  party  10  days'  notice  in  writing,  the 
application  will  be  relxised  where  there  is  noth- 
ing to  show  that  such  notice  bas  been  given. 

Petition  by  B.  N.  Keerans  against  R.  B. 
Keerans  and  others  for  a  writ  of  certio- 
rari.   Denied. 

Batcbelor  &  Derereax,  L.  M.  Scott,  and 
Douglass  (S  IShaw,  for  petitioner. 

Ci.ARK,  J.  This  is  an  application  for  a 
writ  of  certiorari,  filed  April  25, 1890,  and 
continued  for  the  petitioner  from  time  to 
time  tin  the  present  term.  Rule  43  pre- 
scribes that  no  petition  tor  certiorari  shall 
be  heard  "  unless  the  petitioner  shall  have 
given  the  adverse  party  ten  days'  notice 
in  writing."  No  counsel  has  at  any  time 
represented  tbe  adverse  party  in  this 
court,  and  there  is  nothing  to  indicate 
that  notice  has  been  given  as  required  by 
the  rule.  The  application  mu6t  therefore 
be  refused.    Motion  denied. 
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Haiteb  v.  North  Caholina  R.  Co. 

(Supreme  Court  of  North  Carolina.    Nov.  Zi, 
1891.) 

COXSBIINATION    FBOCBBOINOS  —  EXOKSBiyB  DAM- 
AGES—  RbPOBT  or  COUMISSIONBBS  —  DiBEOTOBT 

Statute. 

1.  In  sxiecial  proceedings  against  a  railroad 
company  tx>  assess  damages  for  a  right  of  way, 
defendant  excepted  to  the  commissioners'  report 
on  the  gronnd  that  the  damages  were  excessive. 
Held,  that  It  was  error  for  the  court  to  refuse 
to  hear  affidavits  on  the  ground  that  it  had  no 
legal  power  to  pass  on  them,  since  Code  N.  C.  { 
1946,  provides  that  "the  court  or  judge  on  the 
hearing  may  direut  a  new  appraisement,  modify, 
or  confirm  the  report,  or  make  such  order  in  the 
premises  as  to  him  shall  seem  right  and  proper. " 

2.  The  commissioners'  report  is  not  fatally 
defective  because  it  does  not  contain  a  descrip- 
Uon  of  the  land  taken  by  defendant,  since  "that 
is  certain  which  can  be  made  certain. " 

8.  The  provision  of  Code  N.  C.  %  1946,  that 
the  oommiasioners  shall  make  their  report  under 
seal,  is  merely  directory. 

Appeal  from  superior  court,  Forsyth 
county;  John  O.  Btnuh,  Judge. 

Special  proceedlDKB  by  Mary  C.  Hanes 
against  Nortb  Carolina  Ballroad  Com- 
pany for  damages  for  a  right  of  way. 
Judgment  for  plaintiff.  Defendant  ap- 
peals.   Reversed. 

Statkmbnt  by  the  Coukt.  The  report 
of  the  commissioners  was  as  follows: 
"Obedient  to  a  summons  by  the  sheriff 
of  Forsyth  county,  we,  the  undersigned 
commissioners,  appointed  by  the  clerk  of 
Forsytb  county  superior  court  to  assess 
the  damages  and  benefits  resulting  to 
Mary  C.  Hanes  by  reason  of  the  construc- 
tion by  the  defendant  company  of  a  rail- 
road through  her  lands,  being  duly  sworn 
and  having  viewed  the  premises,  do  make 
the  following  report :  Having  taken  into 
consideration  the  value  of  the  plaintiff's 
land  appropriated  for  the  use  of  said  rail-  ■ 
road,  and  tbedlsudvantagea  and  inconven- 
iences resulting  to  the  plaintiff  by  reason 
of  the  construction  of  said  railroad,  we 
find  that  the  plaintiff,  Mary  C.  Haoes,  is 
damaged  to  the  amount  of  twelve  hun- 
dred doUa  rs,  ( fl  .200. )  We  further  find  that 
the  benefits  arising  to  the  plaintiff  from 
the  construction  of  said  railroad  are  noth- 
ing. Respectfully  submitted,  this  24th  day 
of  February,  1890.  J.  A.  Nifoxg,  C.  T. 
Pope,  Tbgo.  Kimhl,  Commisaioners. 
The  defendant  excepted  to  the  report  of 
the  commissioners:  (1)  Because  the  de- 
scription of  the  condemned  land  was  in- 
sufficient; (2)  because  the  commissioners 
did  not  report  under  seal;  (8)  because 
"the  damage  was  excessive,  and  ont  of  all 
proportion  to  the  value  of  the  land  con- 
demned." The  clerk  made  an  order  con- 
firming the  report,  and  from  that  order 
the  defendant  appealed.  The  Judge  en- 
tered the  following  judgment:  "This 
cause  coming  on, "  etc.,  "all  exceptions  to 
said  report  are  overruled,  the  court  hold- 
ing the  report  sufficiently  definite;  that 
the  requirement  that  the  report  should  be 
under  seal  Is  directory  only.  The  court 
further  held,  In  passing  on  exception  4, 
that  he  had  no  legal  power  to  bear  affida- 
vits on  the  question  of  damages,  nor  to 
submit  said  question  by  issue  to  a  jury, 
but  that  the  act  of  the  commlssoners  was 
conclusive  as  to  the  amount  of  damages, 


there  being  no  power  In  the  court  to  re- 
view the  amount  assessed  by  them.  It  Is 
adjudged  that  the  report  be  confirmed, 
and  that  plaintiff  recover  f  1,200  of  defend- 
ant, and  costs  of  action. "  The  defendant 
appealed. 

D.  Scbenck  and  Glenn  &  Manly,  for  ap- 
pellant.   EUer  &  Starbuek,  for  appellee. 

Avert,  J.  The  statute  (Code,  §  1946,) 
provides  that  "  the  court  or  judge  on  the 
hearing  may  direct  a  new  appraisement, 
modify  or  confirm  the  report,  or  make 
such  order  in  the  premises  as  to  him  shall 
seem  right  and  proper."  If,  under  the 
general  statute  regulating  special  proceed- 
ings, (Code,  §  116,)  the  plaintiff  had  the 
risht,  before  commissioners  were  appoint- 
ed, to  insist  that  the  clerk  should  frame 
an  Issue  involving  the  question  of  dam- 
ages, and  transmit  the  case  to  be  tried  in 
term-time  by  a  jury,  he  could  not,  after 
acquiescing  in  the  order  appointing  com- 
missioners, and  thereby  assenting  to  that 
mode  of  trial,  reassert  and  enforce  that 
right  after  waiving  It,  and  when  he  dis- 
covered that  under  the  mode  of  trial 
agreed  to,  if  not  selected  by  blm,  tbe  find- 
ings were  not  so  favorable  to  him  as  be 
had  expected.  Railroad  v.  Parker,  165  N. 
C.  246,  11  S.  E.  Rep.  828.  "The  Judge 
might  have  heard  the  affidavits,  both  of 
defendant  and  tbe  plaintiff,"  as  a  help  or 
gnlde  iu  the  exercise  of  tbe  broad  discre- 
tion given  him  by  the  statute.  Skinner  v. 
Carter,  108  N.  C.  106,  12  S.  E.  Rep.  908. 
While  his  refusal  to  hear  them,  nothing 
more  appearing,  is  not  necessarily  review- 
able in  this  court,  as  it  would  have  been 
presumed  that  he  did  so  in  the  exercise  of 
the  power  conferred  by  the  statute,  it  was 
error  to  refuse  to  hear  the  affidavits  on 
the  ground  that  be  had  no  legal  power  to 
pass  upon  them.  He  had  authority  un- 
questionably to  set  aside  the  report,  and 
to  direct  a  new  appraisement  by  the  same 
commissioners,  or  others  appointed  in 
their  stead,  on  the  ground  that  bethought 
the  damage  assessed  was  excessive,  even 
though  we  should  concede  that,  under  tbe 
ruling  of  this  court  in  Railroad  Co.  v. 
Ely,  101  N.  C.  11,  7  S.  E.  Rep.  476.  the  judge 
could  no  more  modify  the  findings  of  the 
commissioners  In  that  respect  by  substi- 
tuting a  smaller  sum  than  he  could  make 
the  same  change  In  the  verdict  of  the  jury. 
Skinner  v.  Carter,  supra ;  Ckide,  §  1946.  He 
was  clothed  with  tbe  discretionary  power 
to  confirm  the  report,  if  such  course 
seemed  to  him  in  all  respects  fair  and 
proper,  or  "  to  make  such  order  as  seemed 
just,"  though  he  could  no  more  annul  the 
order  appointing  the  commissioners  and 
then  direct  an  issue  to  be  tried  by  a  jury 
than  he  could  have  vacated  a  consent 
order  of  reference  when  one  of  tbe  parties 
objected.  But  when  the  judge  could  not 
have  called  a  jury.  In  aid  of  his  conscience, 
to  find  the  facts,  how  could  be  ascertain 
whether  it  was  his  duty  to  set  aside  tbe 
report,  and  direct  a  new  assessment  by 
the  same  or  other  commissioners,  or  to 
remand  the  case  again  for  a  new  assess- 
ment, as  be  might  have  done,  (Skinner  v. 
Carter,  supra,)  unless  he  was  at  liberty  tn 
hear  testimony  in  the  form  of  affidavits, 
as  on  a  motion  to  grant  or  dissolve  an 
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order  ot  Injunction,  or  in  other  cases 
where  he  ■was  empowered  to  review  the 
facts?  We  concur  with  his  honor  In  the 
view  that  the  description  was  not  fatally 
defective,  because  the  location  or  the  right 
of  way  could  be,  and  doubtless  has  been, 
made  certain,  so  lone  as  the  road-bed 
shall  be  used,  as  a  given  number  of  feet 
from  the  known  location  of  the  track  on 
either  side.  Id  certam  est,  quod  certain 
leddl potest.  Seattle  v.  Railroad  Co.,  108 
N.  C.  425, 12  S.  E.  Kep.  913.  The  retjuire- 
ment  of  the  statute,  (Code,  §  1946,)  that 
the  commissioners  should  attach  a  seal  to 
their  signatures,  was  unquestionably  mere- 
ly directory,  not  mandatory;  as  was  de- 
clared by  the  court  below.  The  clerk 
could  not  more  readily  vouch  for  the  genu- 
ineness of  a  report,  filed  by  persons  se- 
lected by  him  because  a  seal  was  added 
to  the  signatare,  and  the  failure  to  ap- 
pend the  seal  does  not  in  any  way  affect  a 
substantial  right  of  either  of  .the  parties. 
Code,  §  289;  Lineberger  v.  Tldwell,  IM  N. 
C.  506,  10  S.  E.  Rep.  758;  Matthews  v. 
Joyce,  83  N.  C.  258;  Rollins  v  Henry,  78  N. 
C.  342.  For  the  error  in  resting  the  re- 
fusal to  bear  affidavits  upon  the  ground 
that  he  bad  no  legal  power  to  hear  them 
In  their  bearing  upon  the  qaestion  of  set- 
ting aside  the  appraisement,  the  Judgment 
is  reversed,  and  the  cause  will  stand  for 
hearing  upon  the  exceptions  to  the  report 
of  the  commissioners  filed  before  the  clerk. 


(SS  S.  O.  6S4) 

Dav»  v.  Pollock. 

(Supreme  Court  of  South  Carolina.    Oe&  2, 

1891.) 

APPBAI/-AOBBBD  BtATKMBXT — RBTnRN— iLLimSS 

Of  Attobnet. 

1.  The  fact  that  the  statement  of  the  case  for 
the  supreme  court  agreed  on  by  counsel  for  the 
respective  parties  does  not  speciflcally  purport 
to  be  the  return,  will  not  deprive  It  ot  that  char- 
acter, as  Ck)de  Ulvil  Proc.  S.  C.  $  846,  subd.  5, 
provides  that,  where  counsel  for  the  respective 
parties  agree  on  a  statement  of  the  case  for  the 
supreme  court,  "no  return  or  other  paper  from 
the  circuit  court  shall  be  required;"  and  rule  2 
of  the  supreme  court  provides  that  such  B«;reed 
statement,  with  tbe  notice  of  appeal  and  excep 
tions,  shall  constitute  the  return.  McNair  v. 
Craig,  ^.  U.)  12  8.  E.  Rep.  664,  followed. 

S.  Where  the  affidavits  of  appellant's  attor- 
neys allege  that  the  failure  to  file  the  return 
within  the  time  required  by  rule  1  of  the  supreme 
court  was  caused  by  the  critical  illness  of  the 
attorney  having  sole  charge  of  the  appeal,  the 
court  will  reinstate  the  case  on  the  calendar. 

Appeal  from  common  pleas  circuit  court 
of  Yorkconuty;  KERSHAn,  Judge. 

Action  by  M.  L.  Davis  against  A.  H. 
Pollock.  Judgment  for  defendant.  Plain- 
tiff's appeal  is  dismissed  under  rule  I  of  tbe 
Bupreme  court.  Motion  to  reinstate  is 
granted. 

Wilson  (S  Wilson  <K  McDow,  for  appel- 
lant.   Wm.  B.  McCaw,  for  respondent. 

Peb  CURIAM.  This  is  a  motion  to  rein- 
state tbe  appeal  of  plaintiff,  dismissed  by 
the  clerk  under  mle  1  ot  this  court.  Ap- 
pellant's attorneys  submitted  the  follow- 
ing affidavits  in  support  of  their  motion : 

"South  Carolina,  York  county.  Person- 
ally appeared  W.  B.  Wilson,  8r.,  of  conn- 
8el  tor  appellant  in  the  case  ot  M.L.  Davis, 
T.138.B.no.d5— 57 


Appellant,  against  A.  H.  Pollock,  Respond- 
ent, and  makes  oath  that  on  2d  day  of 
June,  1S91,  affiant  and  tbe  counsel  for  re- 
spondent In  said  case  agreed  in  writing  up- 
on a  statement  for  the  hearing  of  the  ap- 
peal before  the  supreme  court;  thataffiant 
was  in  sole  charge  of  the  appeal,  and  In 
sole  possession  of  the  papers  therein,  and 
soon  after  2nd  June,  1891,  being  in  a  critlcnl 
state  of  ill  health,  left  home  lor  the  Miner- 
al Springs,  and  returned  home  in  July ; 
that  he  then  sent  the  original  papers  In 
the  case,  not  having  full  copy  of  the  rec- 
ord, to  the  printer,  and,  as  soon  as  he 
received  the  printed  copies  of  the  case, 
which  was  after  the  expiration  of  forty 
days  from  the  2d  June,  he  Sled  the  return 
with  the  clerk  of  the  supreme  court,  and 
served  three  copies  of  same  on  the  attor- 
ney for  respondent.  No  notice  was  served 
upon  appellant's  attorneys  In  reference  to 
service  of  printed  copies  ot  the  case  or  as 
to  filing  the  return.  Said  appeal  was 
made  in  good  faith,  and,  but  for  afiiant's 
111  health  and  absence  from  home,  would 
have  received  earlier  attention.  Printed 
coplesot  tbe  case  and  points  and  author- 
ities are  on  file  with  the  clerk  of  this 
court.  W.  B.  WiLBON.  Sr.  Sworn  to  & 
subscribed  before  me,  Oct.  22d,  1891.  W. 
H.  McCcKLB,  Probate  Judge  &  N.  P. " 

"The  State  of  South  Carolina.  In  the 
supreme  court,  November  term,  1891.  M. 
L.  Davis,  Appellant,  against  A.  H.  Pol- 
lock, Respondent.  Personally  appears  W. 
B.  Wilson,  Sr.,  and  makes  oath  that  in 
the  appeal  In  above-stated  case  he  omit- 
ted, by  inadvertence,  to  ha\o  the  return 
filed  with  the  clerk  of  the  supreme  court 
within  tbe  time  specified  under  rule  1  of  said 
court;  that,  owing  to  an  attack  of  grippe, 
be  was  then  in  a  perilous  condition.  Affi- 
ant, in  justice  to  himself,  further  says  that 
In  a  practice  of  forty  years  at  this  bar  this 
is  the  first  instance  in  which  his  compli- 
ance with  the  rules  ot  the  court  has  been 
called  in  question.  W.  B.  Wilson,  Sr. 
Sworn  to  &  subscribed  before  me,  20  Nov., 
1891.  W.  H.  McCuKLK,  Probate  Judge  & 
N.  P." 

Counsel  tor  respondent  submitted  the 
following  afiidarit: 

"The  State  ot  South  Carolina.  In  the 
supreme  court,  November  term,  1891.  M. 
L.  Davis,  Appellant,  vs.  A.  H.  Pollock, 
Respondent.  Personally  appeared  Wm. 
B.  McCaw,  and  made  oath  that  when  the 
counsel  for  appellant,  Messrs.  Wilson  & 
Wilson  &  Mc Dow  and  himself,  as  counsel 
tor  respondent,  on  the  2nd  day  of  June, 
1891,  agreed  upon  a  statement  for  the  hear- 
ing ot  the  foregoing  appeal  before  the  su- 
preme court,  the  said  counsel  for  appellant 
and  respondent  expressed  in  writing  their 
consent  at  the  foot  of  the  said  statement, 
as  follows,  to-wit:  'We  consent  that  the 
foregoing  shall  constitute  the  "case"  to 
be  heard  before  the  supreme  court. 
[Signed]  Wilson  &  Wilson  &  McDow, 
Appellant's  Attorneys.  [Signed]  Wm. 
B.  McCaw,  Respondent's  Attorney.  June 
2nd,  1891.'  Deponent  further  makes  oath 
that  nothing  was  said  in  regard  to  what 
should  constitute  the  return,  and  counsel 
for  appellant  did  not  request  deponent  to 
waive  the  requirements  of  rules  1  &  2  ot 
tbe  supreme  court,  and  deponent  did  not 
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acree  to  waive  compliance  with  the  said 
mles.  Deponent  swears  farther  that  at 
the  trial  of  the  case  on  circuit  both  W>  B. 
Wilson,  8r.,  and  W.  B.  Wilson,  Jr.,  were 
enguged,  and  the  latter  wati  particularly 
active  In  the  uanlpnlation  of  the  case. 
Wm.  B.  McCaw.  8wom  to  and  sabscribed 
before  me  this  23d  day  of  Nov.,  1891.  D.  £. 
FiNLKY,  Notary  Pabllc. " 

After  hearinK  argument  pro  and  coo  the 
court  decides  as  follows:  The  clerk  was 
perfectly  right  In  dismissing  the  appeal  on 
the  affidavit  presented  to  him  under  rule 
1.  It  will  be  observed  that  respondent's 
counsel  object  to  the  reinstatement  of  the 
appeal  on  two  grounds:  (1)  Because  the 
statement  agreed  upon  was  not  intended 
tor  the  return,  but  constituted  the  "case" 
for  hearing;  (2)  because  the  return,  as- 
suming the  agreed  statement  to  be  the  re- 
turn, was  not  died  In  the  time  required  by 
the  rules  of  this  court.  The  first  objection 
Is  disposed  of  by  the  decision  In  the  case 
of  McNalr  v.  Craig,  (filed  Jan.  19, 1891,)  12 
8.  E.  Rep.  664,  and  the  reasoning  in  the 
opinion  then  filed  is  adopted  as  the  rea- 
itoning  in  thltt  case.  The  fact  that  the 
statement  of  thecasefor thesupremecoort. 
Agreed  upon  by  counsel  tor  the  respect- 
ive parties,  does  not  specifically  puiport 
to  be  the  return,  will  not  deprive  it  of  that 
character,  as  the  Code  of  Civil  Procedure, 
§345,  Bubd.  6,  pruvides  that,  where  coun- 
sel for  .the  respective  parties  agree  on  a 
statement  of  the  case  for  the  supreme 
court,  "no  return  or  other  paper  from  the 
circuit  court  shall  be  required ; "  and  rule 
2  of  the  supreme  court  provides  that  such 
agreed  statement,  with  the  notice  of  aph 
peal  and  exceptions,  shall  constitute  the 
return.  This  decision  explains  Nabors  v. 
Latimer,  80  8.  C.  607. 10  8.  E.  Rep. 890.  The 
affidavits  of  appellant's  attorneys  concede 
that  the  return  was  not  filed  in  the  time 
required  by  the  rule  of  court,  but  they  al- 
lege that  the  critical  illness  of  the  attorney 
having  sole  charge  of  the  appeal  caused 
the  delay.  This  Is  considered  by  the  court 
a  Hufllclent  excuse  for  non-compUance  with 
the  rule  of  court. 


(84S.  C.  B7«)  ——— 

State  v.  Mkrrimam. 

{Svipreme  Court  of  SoiUh  CaroUna.    Nov.  as, 
1891.) 

SUPKBUS  COUBT— Monom— APPEAI.1.BI.B  Okdebs. 

1.  The  provision  of  Bap.  Ct.  Rule  8.  G.  No. 
19,  that  a  motion  that  "an  appeal  be  dismissed  or 
the  cause  stricken  from  the  docket  for  any  irreg- 
alarity  in  the  taking  of  the  appeal  or  in  the  rec- 
ord filed  in  this  court"  must  be  made  at  the  time 
Msierned  for  the  hearing  of  special  motions.  Is 
imperative;  but  It  does  not  apply  to  a  motion 
to  dismiss  an  appeal  on  the  ground  that  the  order 
from  which  the  appeal  was  taken  is  not  appeal- 
able. 

3.  An  order  of  the  court  below,  conforming 
to  the  directions  oontalned  In  a  judgment  of  the 
■npreme  court,  previously  rendered,  is  not  ap- 
pealable. 

HitcheU  V.  Clayton,  11  a  E.  Rep.  884,  83  B. 
C.  699,  followed. 

Appeal  from  general  sessions  clrcnU 
coart  of  Chesterfield  county ;  Izlar,  Judge. 
Appeal  dismissed. 

Williana  D.  Merriman  was  convictwd  of 
murder.  The  Judgment  was  afllmied  on 
appeal,  and  defendant  now  appeals  (rota  I 


an  order  of  the  court  below  carrying  o 
the  Judgment  of  the  supreme  court.  F 
former  reports,  see  12  8.  E.  Rep.  61t),  13 
£.  Rep.  828. 

The  following  Is  the  motion  referred 
in  the  opinion:  "Take  notice  that  t 
undersigned,  attorney  for  plalntiO  (i 
spondent)  In  the  above-stated  case,  w 
move  before  the  supreme  court  on  Tu( 
day,  the  24th  day  .of  November,  1891, 
11  o'clock  a.  h.,  or  as  soon  thereafter  . 
counsel  can  be  heard,  for  an  order  diamii 
ing  the  appeal  of  defendant  (appeUan 
from  the  order  and  sentence  prononnci 
upon  the  defendant  (appellant)  by  t 
honor  Judge  Izlab  at  the  tall  term  of  t 
circuit  court  for  Chesterfield  county 
copies  of  the  'case'  as  proposed  by  defen 
ant,  (appellant,)  of  the  proposed  amen 
ments  thereto  by  plaintiff,  (respondeni 
of  the  order  of  bis  honor  Judge  Izlab  sc 
tling  the  'case,'  of  the  notice  of  appeal 
defendant,  (appellant,)  of  the  order  ai 
sentence  from  which  the  appeal  is  take 
and  on  the  records  and  minutes  of  the  b 
preme  court  in  reference  to  the  above-eta 
ed  case  from  its  original  filing  in  the  s 
preme  court,  upon  the  grounds  that  sa 
appeal  is  taken  from  an  order  which  mei 
ly  carried  out  a  previous  Judgment  of  tl 
idrcnit  court  and  the  mandate  uf  the  s 
prepae  court,  which  order  Is  therefore  n< 
appealable;  and  tbat.If  thesupremecon 
refutie  to  dismisB  said  appeal,  a  furth 
motion  will  be  made  at  the  same  time  ai 
place  before  tbesupremeconrt  for  an  ord 
reqniring  the  above-stated  case  to  I 
placed  upon  the  docket  of  the  snprer 
court,  and  set  for  a  hearing  on  the  fir 
day  assigned  for  the  hearing  of  cans 
from  the  fourth  circuit  at  the  ensuing  N 
vember,  1891.  term  of  the  supreme  coui 
Take  notice,  further,  that  in  moving  fi 
an  order  dismissing  the  appeal  as  berel 
before  noticed,  the  motion  will  bo  basi 
on  the  additional  ground  that  the  fac 
and  proceedings  orally  alleged  as  grouni 
for  the  motion  Hubmitted  In  arrest  of  Jod 
ment  in  the  circuit  court  by  defendant  (a 
pellant)  were  not  before  the  circuit  cou 
in  any  competent  form,  so  that  the  cl 
cult  court  could  take  Judicial  cognizan 
thereof. " 

Hoagb-  S  Kennedy  and  Prince  Jt  Steve 
son,  for  appellant.  J.  U.  Johnson,  for  t 
State. 

McIvBR,  J.  This  Is  a  motion  by  t 
state  (respondent)  to  dismiss  the  appe 
of  the  defendant,  upon  the  ground  th 
said  appeal  is  taken  from  an  order  wbi 
merely  carries  out  a  previous  Judgme: 
of  the  clrcultcourt  and  themandate  of  t 
supreme  court,  which  order  is  therefii 
not  appealable,  which  motion  is  herenn 
attached.  Before  a  consideration  of  tt 
motion,  it  Is  necessary  to  dispose  of  a  pi 
llmlnary  objection  to  Its  hearing  at  tt 
time,  made  by  appellant's  attomciy.  1 
wit,  that  under  rule  19  of  this  coart  t 
motion  cannot  now  be  heard.  Rule  19 
as  follows:  "(19)  Motions,  other  tbi 
those  that  arise  on  the  call  of  a  canse,  w 
be  heard  at  the  opening  of  the  coart  i 
the  morning  of  the  day  fixed  for  tbe  cal! 
causes  from  the  circuit  to  which  they  a 
pertala,  and  not  afterwards,  witboat  t 
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special .  lea\'e  of  the  eoart.  Wben  a  pav- 
ty  intenda  to  move  the  eonrt  that  an 
appeal  be  dlsmisaea  or  the  cause  strickien 
from  the  docket,  for  any  Irregularity  In 
the  taking  of  the  appeal,  or  in  the  rec- 
ord filed  In  this  court,  such  motion  mvet 
be  made  at  the  time  assigned  by  this 
role  fur  the  hearing  of  special  motiona.  All 
motions,  whether  madti  before  the  court 
or  a  justice  at  chambers,  as  to  all  matters 
of  fact  involred,  not  appearing  on  the  rec- 
ord filed  In  this  court,  and  not  appertain- 
ing to  the  class  of  which  this  conrt  takes 
ladicial  notice,  must  be  made  on  affida'Tlts, 
copiee  of  which  mast  be  served  on  the  op- 
posite party,  with  notice  of  the  motion,  -in 
conformity  with  chapter  11,  tit.  12,  pt.  3, 
Code  Proc.,  at  least  fonr  days  before  the 
day  on  which  snch  motion  may  be  heard: 
provided,  that  upon  a  proper  showing  for 
that  purpose  the  court  or  Justice  before 
whom  the  motion  is  made  may  prescribe 
a  shorter  time."  It  will  be  observed  that 
this  rule  is  not  imperative,  but  permissive 
only.  The  second  paragraph  thereof  is 
imperative;  bat  this  applies  only  to  irreg- 
nlaritles  in  the  taking  ut  the  appeal,  or  in 
the  record  filed'  In  this  court,  and  Is  not 
applicable  tu  this  motion.  A  motion  like 
the  present  motion  can  be  heard  at  any 
time.  In  fact,  such  motions  are  often 
made  and  heard  without  reference  to  the 
time  assigned  for  the  call  of  cases  from  the 
circuit  to  which  the  case  belongs.  Is  the 
motion  well  founded  ?  There  is  no  doubt 
in  our  minds  that  it  is.  In  the  case  of 
Mitchell  ▼.  Clayton.  88  8.  C.  699,  11  S.  B. 
Rep.  fRM,  the  motion  before  this  court  was 
to  dismiss  the  appeal  from  a  Judgment  of 
the  circuit  court  conforming  to  thedirec- 
tiona  contained  In  the  Judgment  of  this 
coart  previously  rendered.  This  court 
granted  the  motion,  saying:  "This  beiiig 
an  appeal  from  a  judgment  rendered  by 
the  circuit  court  in  conformity  to  the  In- 
strnctions  of  this  court  at  the  hearing  of 
the  former  appeal  herein,  the  matter  is 
clearly  not  appealable."  There  is  no  dif- 
ference between  this  case  and  Clayton  v. 
Mitchell,  supra.  The  circuit  judge  was 
not  required  to  resentence  the  defendant, 
bat  to  assign  a  day  for  tl)e  execution  of 
the  sentence  previously  pronounced;  and 
what  he  did  in  that  respect  was  an  act  of 
supererogation.  The  circuit  judge  was 
bound  to  carry  out  the  judgment  ofthia 
curt,— simply  to  fix  a  new  day  for  theese 
cation  of  the  sentence.  Such  has  been  thi 
practice  for  perhaps  a  centnry.  Hee  Mill- 
er's Compilation.  There  was  nothing  to 
appeal  from.  The  circuit  judge  coald  not 
undertake  to  review  the  judgment  of  this 
court.  This  court  may  correct  an  error. 
If  an  error  is  supposed  to  have  been  made, 
there  is  a  remedy,  not  by  appeal,  but  by  a 
oiotlon  in  this  court  to  recall  tha  rtmtttU 
tur  and  have  the  matter  reviewed  by  peti- 
tion for  a  rehearing.  But  if  the  remttUtar 
has  not  been  recalled,  the  action  of  the  cir- 
cnit  court  thereupon  is  not  appealable, be- 
eanse  there  is  no  judgment  of  the  circuit 
eonrt  to  appeal  from.  Tbecourt,  therefore, 
made  the  following  order:  "[Caption.]  It 
appearing  to  the  satisfaction  of  the  court 
that  the  appeal  as  above  utated  Is  made 
from  the  order  of  his  honor  Judge  leLAii, 


Bfniply  fixing  and  naming  a  new  day.  for 
the  execution  of  a  previous  judgment  of 
tbeclreuit  court,  which  previous  judgment 
had  be«i  appealed  from  and  confirmed  b} 
this  court,  (any  otiier- matter  In  Judge  Iz 
i.jib'b  ordw  being  surplnsage.)  that  said 
order  of  Judge  Izlar  ia  clearly  not  ap- 
pealable, and  therefore  the  motion  is 
granted,  and  the  appeal  is  dismissed. " 


(M  8.  C.  879) 

State  v.  Jaueb. 

(SuprenM  Cowrt  of  SdvOi  CairoOma.   Kov.  StL 

1891.) 

Dismissal  or  Affiai. 
A  motion  to  dismiss  an  appeal  to  this  court 
is  premature  when  the  notioe  of  Intention  to  ap- 
peal is  the  only  record  in  the  case,  and  the  time 
lor  flllng-  the  return  has  not  expired. 

Appeal  from  general  sessions  circnlt  court 
of  Darlington  county;  Izlab,  Judge.  D» 
Aied. 

Motion  to  diamiss  the  appeal  from  • 
conviction  of  Joseph  W.  James  of  murder. 

E.  Keitb  Dargau  and  H.  T.  Tbompaoo, 
for  appellant.  J.  M.  Jobaaoa,  for  the 
State. 

PsH  Curiam.  The  motion  is  not  obnoxi- 
ous to  rule  19  of  this  court.  Bucb  motions 
can  be  heard  at  any  time.  State  v.  Merrl- 
man,]88.i;. Rep.808,(Nov.25,1891.)  There 
ia  nothing  before  us  of  the  record  in  this 
casv  but  the  notice  of  intention  to  appeal. 
No  return  has  been  filed,  it  appearing  that 
the  timein  which  the  return  is  to  be  filed  Ixas 
not  expired.  We  know  nothing  of  the  nat- 
ure of  the  appeal.  This  motion  is  prema- 
ture, and  the  motion  cannot  be  considered 
for  tills  reason  al  one.  In  the  case  of  Pickens 
y.  Qaillian,  31  S.  C.  602,  0  8.  E.  Bep.  743,  the 
court  held,  on  a  motion  in  that  case,  that, 
the  return  not  having  been  filed,  It  was 
without  jurisdiction.  For  this  reason 
alone  the  motion  is  refused. 

; (M  8.  C.  680) 

Habrib  v.  Bratton  et  m1.    De  Loach  et  ox, 
v.  Same.   Williams  v.  Same. 

(Suprvme  Court  of  Saulh  Carolina.    Nov.  S7, 
1891.) 

■A  petition  for  rehearlnewlU  not  be  grant- 
ed where  no  material  fact  or  Important  prlnoipls 
of  law  lias  D«en  overlooked  or  misunderstood. 


For  former  report,  see  IS 


On  rehearing. 
B.  E.  Rep.  447. 

Per  Curiam.  We  have  carefully  exam- 
ined this  petition,  and,  finding  that  no 
material  fact  or  Important  principle  of  law 
has  been  overlooked  or  misunderstood, 
there  Is  no  ground,  (or  a  rfthearing.  It  ia 
therefore  ordered  that  this  petition  be  dia* 
missed. 

"""""  (88  Vs.  at) 

Atreb  et  al.  v.  Alphin  et  al, 

(Supreme  Court  of  Appeai$  of  Virainia.    Kov< 
19,  1891.) 

BanvAi.  0*  Catoss— Pabtim  bt  Cohsbhv. 
Suit  having  tieen  bnmght  to  enfocee  a  ven- 
der's lien,  and  a  deoree  obtained,  •  iudgment 
creditor  of  the  vendee  consented  to  ■  private  sals 
upon  condition  that,  after  payment  of  the  ven- 
dor, he  should  receive  one-half  the  residue.  AIU 
erwarda  the  purchaser  defaulted,  and  a  res8i« 
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was  ordered  wtthont  the  knowledge  of  the  caeeS- 
Itor.  This  second  decree  ignored  the  rights  of 
the  creditor,  and  directed  the  residue  to  be 
tamed  over  to  the  rendeis.  Held,  that  the  cred- 
itor by  Ilia  consent  to  the  first-named  sale  be- 
oame  in  effect  a  party  to  the  suit,  and  that  it 
was  erroneous  to  decree  concemlntr  his  rights 
without  reviTing  tiie  cause  against  his  adminis- 
trator; the  creditor  and  his  counsel  l>oth  having 
died  before  the  second  decree  was  entered. 


W.  E.  Craig  and  T.  C.  Elder,  tor  appel- 
lant.   8.  H.  Lsteber,  for  appellee. 

liACT,  J.  This  Is  an  appeal  from  two 
decrees,  rendereil  In  this  caase  by  the  hust- 
ings court  of  Staunton  city,  respectively, 
on  the  14tb  day  ol  May,  1S89,  and  on  the 
7th  day  of  June,  1890.  The  case  Is  as  fol- 
lows: On  the  15th  day  of  February,  1872, 
a  bill  was  filed  In  the  circuit  court  of  Rock- 
bridge county  by  D.  C.  E.  Brady,  executor 
of  William  Weaver,  deceased,  against  the 
appellant  WilHam  L.  Ayres,  to  subject 
the  land  of  the  defendant  (Ayres)  In  the 
bill  mentioned,  situated  in  the  county  of 
Rockbridge,  to  the  Hen  reserved  In  the  deed 
of  the  vendor  to  the  said  Ayres,  to  secure 
the  purchase  money  for  the  said  land,— a 
balance  remaining  anpald  by  the  said 
Ayres  of  f4,823.19.  Ayres  answered,  ad- 
mitting the  correctness  of  the  bill,  except 
a  failure  to  allow  blm  credit  for  all  of  his 
payments,  and  admitting  a  balance  to  be 
still  dae  and  unpaid.  The  court  referred 
the  cause  to  a  master  to  ascertain  the  true 
balance  due.  The  commissioner  reported 
the  balance,  which  was  not  excepted  to, 
and  on  the  liHih  day  of  December,  1872,  a 
decree  was  rendered  in  the  cause  by  con- 
sent, confirming  the  said  report,  and  de- 
creeing against  that  said  defendant  for  a 
balance  due  of  f4,991.19,  and  ordering  a 
resale  in  default  of  payment  hy  the  defund- 
ant  within  80  days,  in  whole  or  In  parcels, 
of  the  said  land,  at  public  or  private  sale. 
The  land  was  sold  at  private  sale  to  one 
E.  A.  Qulntard  for  the  sum  of  f6,000,  by 
the  consent  in  writing  both  of  the  defend- 
ant William  L.  Ayres  and  of  one  William 
AlphlD,  the  consent  being  both  as  to  pnr> 
chaser  and  the  amount  of  the  purchase 
money;  the  said  William  Alphln  being  a 
Judgment  creditor  of  William  L.  Ayres,  by 
confession.  In  the  sum  of  f3,138.28,  with 
interest  from  the  1st  day  of  January,  1K71. 
This  sale  to  Qulutard  at  f  6,000  was  con* 
sented  to  by  the  said  William  Alphln,  prn- 
Tlded  he  (Alphln)  should  receive  one-half 
of  the  residue  after  paying  the  balance  due 
to  Weaver's  estate,  which  balance  was 
about  91,000.  Qulntard  paid  a  part  of  the 
purchase  money,  to- wit,  f  1,622.64,  and  de- 
raulted  as  to  the  residue,  and  upon  the  pe- 
tition of  Wearer's  executor,  and  proper 
proceedlags  thereon,  on  the  16th  of  May, 
1875,  a  decree  was  rendered  for  a  resale  to 
satisfy  the  unpaid  purchase  money,  which 
being  executed,  the  said  William  L.  Ayres 
became  the  purchaser  at  the  price  of  fS,- 
860,  f889  being  paid  in  cash,  and  bonds  ex- 
ecuted by  Ayres,  with  M.  E.  Davidson  as 
bis  security,— one  bond,  at  four  months, 
for  f504,  and  three  other  annual  bonds, 
each  in  the  sum  of  f840,— which  sale  was 
confirmed  by  the  court,  and  a  commission- 


er appointed  and  directed  to  collect  these 
bonds  and  apply  them  to  the  payment  of 
the  Qulntard  bonds;  and  the  commission- 
er, who  was  J.  D.  Davidson,  was  directed 
to  convey  the  title  when  the  same  was 
fully  paid.  And  subsequentl/,  J.  D.  Da- 
vidson having  died,  C.  A.  Davidson  was 
appointed  a  special  receiver  to  collect  the 
said  bonds,  and,  be  having  partly  collect- 
ed the  bonds  and  died,  the  general  receiver 
of  the  court  was  ordered  to  collect  the 
bonds,  and  to  apply  tbem  as  directed  by 
former  decree,  and  one  J.  Q.  Steele  ap- 
pointed to  convey  the  title  in  lieu  of  the 
said  J.  D.  Davidson,  who  had  died.  An 
account  was  ordered  and  taken,  and  r^ 
port  made  of  the  balance  due  on  the  plain- 
tiffs debt,  and  an  account  of  the  collection 
by  the  late  special  commissioner,  C.  A. 
Davidson,  deceased.  The  commissioner 
reported  that  the  last  bond  of  Ayres  was 
not  necessary  to  pay  the  Weaver  debt, 
and  might  be  turned  over  to  Ayres  uncol- 
lected, which  was  decreed  accordingly. 
It  appeared  from  the  said  commissioner's 
report,  further,  that  M.  E.  Davidson  had 
paid  for  Ayres,  as  his  security,  91,924.99, 
which  had  been  repaid  to  the  amount  of 
f  1,208.47,  by  her  purchase  of  certain  land 
of  the  said  Ayres;  and  on  March  16, 1884,  the 
receiver  was  directed  to  turn  over  to  Ayres 
his  last  bond  of  f840,and  pay  him  tbe  bal- 
ance in  his  hands  of  f  12.75;  and.  all  mat- 
ters being  settled,  as  the  decree  recites, 
the  cause  was  ordered  to  be  stricken  from 
the  docket. 

This  decree  having  entirely  ignored  tbe 
rights  of  thesald  William  Alphln,  tbe  Judg- 
ment creditor,  by  whose  consent  the  sale 
had  been  made  to  Qulntard,  upon  the  con- 
dition that  he  should  receive  from  the  said 
commissioner  one-half  of  the  last  bond, 
which,  as  has  been  said,  was  turned  over 
to  tbe  debtor  (Ayres)  in  whole,  on  the  10th 
day  of  September,  1884,  following  the  said 
March  16th,  when  the  said  decree  was  ren- 
dered, the  administrator  of  Alphln,  by 
leave  of  the  court,  filed  his  petition  to  re- 
view tbe  said  last-named  decree  for  errors 
alleged  to  be  apparent  upon  tbe  record, 
wherein  it  was  set  forth  that  Alpbin  was 
tbe  Judgment  creditor  of  Ayres  In  tbe  sum 
of  f  3,138.28,  with  Interest  from  January  1, 
1871,  and  set  forth  the  private  sale  to 
Qulntard,  made  by  the  Jolntconsent  of  Al- 
phln and  Ayres  In  writing,  which  was  filed 
in  the  cause  as  the  basis  of  tbe  decree,  as 
has  been  stated,  and  that  tbe  last  decreo 
was  inadvertently  and  erroneously  en- 
tered, to  the  prejudice  of  A Iphln's  rights, 
because  at  the  time  of  the  decree  com- 
plained of  Alphln  was  dead,  and  his  coun- 
sel, J.  D.  Davidson,  was  dead,  and  tbe 
said  petitioner,  Alpbln's  administrator, 
was  not  aware  of  the  entering  of  the  de- 
cree In  question  until  the  time  when  tbe 
petition  was  filed,  and  asking  tJiat  tbe  said 
cause  be  reinstated  upon  the  docket,  and 
the  petitioner,  as  administrator,  be  admit- 
ted a  party  to  tbe  cause,  and  the  decree, 
so  far  as  it  directed  the  surrender  of  tbe 
last  purchase-money  bond,  be  set  aside, 
and  an  account  be  taken  between  Ayres 
and  petitioner,  and  petitioner  be  decreed 
his  Jnnt  rights  under  the  agreement  filed 
In  tbe  cause  aforesaid.    Ayres  and  M.  E, 
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Davidsoo  were  summoned  to  answer  this 
petition,  which  was  returned  executed  on 
both  Ayres  and  Davidson,  and  a  decree  of 
reference  to  a  master  to  report  on  the 
matter  involved  in  the  petition.  The  said 
account  was  talten  by  the  master,  and  re- 
port made  that  the  decree  ol  March  15, 
1874,  was  erroneously  and  Inadvertently 
entered,  and  that  the  said  bond  belonged 
to  Alphin  under  his  assignment  aforesaid. 
Whereapou,  it  being  suggested  that  the 
]ndge  ot  the  court  should  not  sit  In  the 
cause,  by  reason  of  his  relation  to  some  of 
the  parties  by  marriage,  the  cause  was  ra- 
moved  to  the  hustings  court  of  Staunton 
on  the  23d  day  of  September,  1884.  In  the 
hustings  court  of  Staunton,  January  12, 
1888,  the  said  report  of  the  master  was 
confirmed,  and  the  decree  ot  March  15, 
18^,  was  set  aside  aud  annulled,  and  the 
bond  ot  9840  decreed  to  Alphln's  adminis- 
trator In  accordance  with  the  said  com- 
missioner's report,  and  decree  rendered  In 
bis  favor  against  Ayres  and  Davidson.  In 
March  following,  Ayres  and  Davidson  filed 
their  bill  of  review  to  this  decree,  upon  the 
tacts  as  stated  above,  in  which  they  allege 
that  the  decree  setting  aside  the  decree  of 
March  15,  1884,  was  erroneous,  because 
Alphin  was  not  a  party  to  the  cause,  and 
could  not-  file  the  bill  to  set  the  decree 
aside,  and  that  the  same  was  done  with- 
ont  notice  to  them,  and  the  account  was 
taken  under  the  said  decree  without  notice 
to  them,  and  for  other  grounds.  The  ap- 
pellee demurred  to  this  bill,  and  It  was 
dismiBsed,  and  from  this  decree  Ayres  and 
Davidson  appealed.  There  is  no  error  in 
this  decree  of  which  Ayres  or  Davidson 
can  complain.  The  Judgment  of  Alphin 
bound  the  Interest  of  Ayres  in  the  land 
held  by  him,  and  also  the  land  sold  to  Da- 
Tidson.  It  was  erroneous  to  decree  con- 
cerning the  rights  of  Alphln's  estate  with- 
out reviving  the  case  against  his  adminis- 
trator. Alphin  had  been  made  a  party, 
In  effect,  by  consent  In  the  decree  confirm- 
ing the  sale  to  Quintard,  and  ascertaining 
his  rights  in  the  purchase  money,  and  it 
was  a  fraud  upon  the  rights  of  his  estate 
to  decree  his  interest  In  the  fund  to  Ayres 
when  he  was  not  before  the  court,  and 
was  without  counsel,  his  counsel  having 
recently  died.  The  order  of  revival  was 
right  and  proper,  and  no  Injustice  or  in- 
jury has  been  done  to  the  appellants  by 
any  of  the  decrees  appealed  from.  The  rec- 
ord shows  that  a  large  part  of  the  money 
apparently  paid  by  Ayres  bud  been  paid, 
)u  fact,  for  him  by  Alphin,  who  was  his 
brother-in-law ;  and  the  device  of  depriv- 
ing him  of  any  Interest  In  the  fund  was 
not  thought  of  until  after  his  death.  The 
cause  nas  not  revived  without  notice  to 
the  appellants,  but  upon  notice  duly  exe- 
cuted ;  and,  being  a  party  to  the  cause, 
the  reference  to  the  commissioner  was  a 
matter  he  was  bound  to  take  notice  of, 
and,  if  notice  was  not  given  to  him  ot  the 
time  ot  taking  of  the  said  account,  he 
should  have  excepted  upon  that  grcund, 
which  was  not  done.  The  report  of  the 
commissioner  is  not  excepted  to,  and  is  in 
accordance  with  the  Just  rights  of  the  par- 
ties, and  was  properly  confirmed  by  the 
court,  and  we  are  of  opinion  to  affirm  the 
r1ecree»  appealed  from. 


901 

<88  Va.  422) 

Commonwealth  v.  Larein. 

(Supreme  Court  qf  A.ppealt  of  Virglinta.    Nov. 

19,  ISQL) 

Fatmbnt  or  Attobnbt'8  liiosHsa  —  Temskb  or 

CODPOIIft— OSNUINKNBSB— BCSSBH  Ot  I^OOr. 

I.  On  the  trial  of  an  Indiatment  against  an 
attorney  at  law  for  praotlcing  without  a  revenne 
license  it  appeared  that  the  defendant  had  ten- 
dered to  the  treasurer,  in  payment  of  his  license, 
Eapers  purporting  to  be  noupons  out  from  the 
onds  of  the  state,  tax -receivable  and  past  due, 
and  that  the  treasurer  had  refused  to  receive 
them,  beoause  the  statutes  prohibited  him  from 
doing  so,  and  because  he  did  not  know  whether 
they  were  genuine.  Defendant,  who  was  the 
only  witness  for  the  defense,  testified  that  he 
had  never  seen  the  bonds  from  which  said  cou- 
pons were  cut,  bat  that  he  had  handled  many 
thousands  of  dollars  worth  of  coupons,  and  that  he 
believed  aiinself  an  expert,  competent  to  pass  upon 
the  genuineness  of  such  coupons,  and  that  be  be- 
lieved them  to  be  genuine.  He  did  not  testify 
to  any  facts  showing  that  he  was  an  expert. 
Held,  that  an  instmction  that,  U  defendant 
showed  "he  believed"  himself  an  expert,  and 
that  be  believed  the  coupons  tendered  were  gen- 
nine,  the  burden  of  proving  their  non-genuine- 
ness was  sliifted  upon  the  commonwealth,  was 
inapplicable  and  defective. 

a.  An  instruction,  withont  prelnde  or  ex- 
planation, that  it  was  "not  necessary,  independ- 
ently of  any  collateral  litigation,  to  establish 
the  genuineness  of  coupons  before  or  after  ten- 
der, to  entitle  a  tenderer  to'  be  free  from  moles- 
tation,"  only  repeated  the  vice  of  the  former 
Instmction. 

Indictment  against  W.  W.  Larkln,  a 
licensed  attorney,  for  practicing  without 
a  revenue  license.  There  was  a  judgment 
ot  acquittal,  and  the  commonwealth 
brings  error.    Keversed. 

it.  Taj'/or  iScott,Atty.Gen.,for  the  Com- 
monwealth. 


Fauktleroy,  J.  This  Is  a  writ  ot  error 
by  the  commonwealth  of  Virginia  to  the 
judgment  otthe  corporation  court  of  the 
city  of  Lynchburg  in  the  trial  of  an  indict- 
ment therein  pending  against  W.  W.  Lar- 
kln, had  at  the  September  term,  1890,  for 
the  violation  of  the  revenue  laws  of  the 
plalntitt  in  error.  The  accused  pleaded 
"not  guilty,"  but  be  filed  no  special  plea, 
and  he  relied  upon  an  alleged  tender  ot 
coupons.  Issue  was  joined,  and,  under 
instructions  asked  tor  by  the  defendant 
and  given  by  the  court,  the  Jury  found 
him  "not  guilty."  Upon  the  trial  the  at- 
torney for  the  commonwealth  tendered 
and  obtained  his  bill  of  exceptions,  as  fol- 
lows: "The  plaintiff,  on  the  trial  of  this 
cause,  to  sustain  the  issue  on  its  part, 
proves  that  the  defendant,  W.  W.  Larkln. 
was  a  duly-licensed  attorney  at  law,  and 
was  practicing  as  such  without  having  a 
revenue  license,  as  required  bylaw:  that 
he  tendered  to  the  treasurer  ot  Lynch- 
burg, in  payment  of  his  license  tax, papers 
purporting  to  be  coupons  cut  from  the 
bonds  ot  this  state,  tax-recehrable  and 
past  due;  that  the  treasurer  ot  the  city  of 
Lynchburg  refused  to  receive  them,  be- 
cause the  statutes  of  Virginia  prohibited 
him  from  receiving  them;  that  he  (the 
said  treasurer)  did  not  know  whetherthey 
were  genuine  or  not;  that  the  bonds  ot 
this  state,  under  the  funding  acts,  required 
that  said  bonds  should  be  signed  by  the 
state  treasurer  and  auditor,  and  that  the 
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ralldlty  of  the  coapons  depended  on  the 
proper  and  lawful  imnance  of  the  bund 
from  which  they  were  detached.  The  de- 
fendant, to  Bustuln  the  iasue  on  hU  part, 
proved  that  be  tendered  to  the  treasurer 
of  the  city  of  Lynchburg  the  amount  of 
blB  license  in  coupons,  which  he  believes 
tobtiKennlneconpons,  past  due  and  tax-re- 
ceivable, and  cut  from  the  bonds  of  this 
state;  that  he  had  never  seen  the  bonds 
from  which  watd  coupons  were  cut,  but 
that  be  had  handled  many  thousand  dol- 
lars' worth  of  coupons,  and  that  be  be- 
lieved himself  an  expert,  and  believes  the 
coupons  tendered  were  genuine;  that  said 
coupons  were  still  In  his  possession,  and 
that  he  was  ready  to  pay  them  over  for 
his  license;  and  thereupon  he  paid  the 
same  into  court."  Upon  this  testimony 
the  court  gave  three  Instructions  to  the 
Jury,  the  first  of  which  was  not  objected 
to.  The  second  instruction  Is :  "Alter  the 
defendant  showed  he  believed  himself  to 
be  an  expert  In  reference  to  the  geuuine- 
,  ness  of  the  coupons  tcudered,  and  that  he 
'  believed  those  to  be  genuine  he  tendered 
in  this  case,  the  burden  of  proving  non- 
genuinoness  is  shifted  to  the  common- 
wealth; and,  if  the  commonwealth  do 
not  show  non-genuineness,  the  Jury  must 
And  the  defendant  not  guilty."  The  plea 
of  tender  confessed  the  charge  In  the  Indict- 
ment that  the  license  tax  Imposed  by  taw 
upon  the  accused  had  not  been  paid,  and 
It  could  only  be  a  good  defense  when  fully 
and  properly  proved.  The  oani,  probandl 
as  to  the  genuineness  of  the  coupons  ten- 
dered was  upon  the  tenderer.  He  must 
prove  everything  necessary  to  constitute 
a  legal  tender.  In  support  of  his  plea, 
Mr.  Larliin  was  the  only  witness  for  the 
defense,  and  he  testified  to  no  facts  which 
showed  him  to  be  an  expert,  with  knowl- 
edge, experience,  or  skill,  which  made  him 
competent  to  testify  as  to  the  genuine- 
ness and  tax-recelvablllty  of  the  coupons 
tendered  by  bim  In  payment  of  his  license 
tax.  He  had  never  seen  the  bonds,  or  any 
bonds,  from  which  they  bad  been  cut, 
and,  for  aught  that  he  knew  or  testifled, 
BOB  coBstat  that  they  had  ever  been  at- 
tached to  any  bond  or  legal  obligation 
of  the  state  of  Virginia.  They  were  mere 
printed  or  lltbograpbed  detached  papers, 
which  might  have  been  printed  orllthO' 
graphed  and  put  in  circulation  by  irre- 
sponsible parties,  either  attached  or  un- 
attached to  simulated  and  unauthorized 
bonds.  He  merely  expressed  his  belief 
that  he  was  an  expert;  but  he  did  not 
testify  to  any  Information,  skill,  or  ex- 
perlence  in  printing,  lithographing,  or 
testing  the  genuineness  of  coupons,  which 
could  make  him  expert  to  detect  and  pro- 
nounce the  spurious  from  the  genuine  cou- 
pon in  circulation.  Larkin's  testimony 
was  fatally  defective,  and  it  is  clear  from 
the  record  that  he  is  not  an  expert  as  to 
the  matters  to  which  he  undertook  to  tes- 
tify, and  that  there  was  no  expert  witness 
before  the  Jury.  Yet  the  instruction  of  the 
court  to  the  Jury  was  that,  If  he  showed 
he  believed  himself  to  be  an  expert,  the 
burden  of  proving  the  genuineness  of  the 
coupons  tendered  by  him  was  shifted 
from  him  to  the  commonwealth,  who 
must  prove    the  non-genuineness  of  the 


coupons  tendered  by  him.  As  formulated, 
there  was  no  evidence  which  called  for 
this  instruction,  and  none  to  support  it. 
It  does  not  propound  the  law  of  the  case 
as  proven  to  the  Jury.  It  is  defective  and 
vicious,  and  the  trial  court  erred  In  giv- 
ing it.  The  third  instruction  told  the  Jnry, 
without  prelude,  explanation,  orqaalifl- 
catlon:  "Not  necessary,  independently  of 
any  collateral  litigation,  to  establish  the 
genuineness  of  coupons,  before  or  after 
tender,  to  entitle  a  tenderer  to  he  free 
from  molestation."  This  repeats  the  vice 
of  the  second  instruction,  and  gives  a 
charter  ad  libitnm  to  tender  spurious  cou- 
pons, and  to  be  exempt,  absolutely,  from 
all  obligation  or  requirement  of  proof  of 
genuineness.  The  instructions  were  whol- 
ly erroneous,  and  misled  the  jury.  The 
verdict  must  be  set  aside,  the  Judgment 
reversed,  and  the  case  remanded  to  the 
corporation  court  of  the  city  of  Lynch- 
burg for  a  new  trial. 

(88  V«.  411) 

Simmons  t.  Kramer. 

(.Supreme  Court  of  Appeals  of  Vlruinia.    Nov. 
19,  MM.) 

Speoifio  Pubfobmasob— Salb  or  Lasii— Acthob- 

ITT  OF  AOENT. 

Suit  was  brought  for  the  speclflo  perform- 
ance of  a  contract  for  the  sale  of  lots.  The  per- 
son making  the  sale  testifled  that  he  was  the  au- 
thorized agent  of  defendant,  and  that  the  follow- 
inff  letter  from  defendant  was  received  by  btm 
in  answer  to  a  letter  asking  for  authority  to  sell; 
"Yours  received.  I  oannot  acoept  your  offer,  but 
mr  price  is,  at  the  present  time,  (10,000.  •  •  • 
Will  give  you  2  per  cent,  commission.  Awaiting 
a  reply,"  etc.  Defendant  denied  that  he  had 
ever  received  any  letter  from  the  agent,  or  that 
the  latter  had  any  author!^  to  sell.  The  agent 
testifled  that  it  was  agreed  between  defendant's 
attorney  and  himself  that  he  shonld  sell  for 
19,000,  and  that,  If  he  had  an  offer  for  less,  he 
should  report  it.  The  attorney  testifled  that  the 
UDderstaoding  was  tliat  all  offers  should  be  com- 
municated to  defendant,  and  that.  If  defendant 
then  determined  to  sell,  lie  would  advise  the  w^nL 
The  agent,  having  obtained  an  offer,  wired  de- 
fendant, "Can  we  sell"  one  lot  for  t8,000t— to 
which  the  defendant  replied:  "I  will  take 
(3,000.  *  *  *  If  you  have  sale  for  s£une,  an- 
swer us  soon  as  possible. "  Held,  that  the  au- 
thority of  the  agent  did  not  extend  to  maldnK  a 
sale,  bnt  only  to  finding  a  purchaser,  and  speclflo 
performance,  therefore,  would  not  be  enforced. 
Facntlbrot,  J.,  dissenting. 

Suit  by  Simmons  against  F.  C.  Kramer 
for  specific  performance.  There  was  a  de- 
cree for  delendant,  and  plaintiff  appeals. 
AflElrmed. 

W.  R.  Staples  and  Scott  <e  Dupuy,  for 
appellant.  Phlegar  &  Johnson,  OiUBb  & 
W&tta,  and  Ur.  Miller,  for  appellee. 

Lewis,  P.  This  was  a  suit  In  the  hust- 
ings court  of  Roanoke  city  for  the  specific 
performance  of  an  alleged  contract  for 
the  sale  of  real  estate.  The  bill  which  was 
filed  by  Simmons  (the  appellee  here)  al- 
leges that  on  the  6th  of  October,  1888.  th» 
defendant,  Kramer,  through  his  author- 
ized agents,  R.  H.  Gray  &  Co.,  sold  the 
three  lots  in  question  to  the  plaintiff  for 
$10,000,  on  the  terms  of  one-third  cash,  the 
balance  on  a  credit  of  one  and  two  years, 
payable  In  equal  Installments,  as  evi- 
denced by  a  written  contract  of  that  date, 
signed  by  B.  H.  Gray  &  Co.,  a   copy  oj 
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wliicb  is  exhibited  wltb  tbe  bill.  Tbe  de- 
fendant answered,  denying  that  be  bad 
contracted  to  sell  the  property,  or  that 
be  bad  authorized  tbe  firm  of  R.  H.  Gray 
&  Co.,  or  any  one  elee,  to  do  no  for  him. 
DepoaitlonH  were  taken,  and  when  tbe 
caaae  came  on  to  be  beard  tbe  bill  was 
dismissed  by  the  decree  complained  of. 

We  are  of  opinion  that  there  la  no  error 
in  tbe  decree.  It  is  an  established  prin- 
ciple tbHt,  la  cases  like  the  present,  to  en- 
title the  plaintiff  to  a  decree  for  specific 
performance,  tbe  proof  to  establish  tbe 
agency  must  be  clear,  certain,  and  spe- 
cific. A  bare  preponderance  of  tbe  evidence, 
it  has  been  held,  is  not  sufficient;  but 
tbe  proof  must  be  so  clear  and  distinct 
that  a  fair  and  candid  person  can  see, 
witbuut  hesitation,  that  tbe  alleged  au- 
thority was  Kiven.  This  principle  was  rec- 
ognized in  the  recent  case  of  Blair  v.  Sher- 
idan, 86  Va.  527, 10  8.  E.  Rep.  414,  in  which 
case  Judge  Hinton,  speaking  fur  the 
court,  observed  that,  for  the  plaintiff  to 
prevaU  in  a  case  like  tbe  present,  he  muni 
"show  by  evidence  which  is  clear,  compe- 
tent, direct,  and  satisfactory,  both  the 
terms  of  the  contract  and  tbe  authority 
of  the  agent,  or  a  ratification  by  tbe  prin- 
cipal." And  in  tbe  same  case  it  was  also 
said  that,  where  an  agent  acts  under  a 
special  or  express  anthority,  whether 
written  or  verbal,  tbe  party  dealing  wltb 
him  Is  bound  to  know,  at  his  peril,  what 
the  power  of  the  agent  is,  and  understand 
its  legal  effect,  and  that,  if  tbe  agent  ex- 
ceeds tbe  boundary  of  bis  power,  the  act, 
an  it  concerns  the  principal,  is  void.  See, 
also,  Davis  v.  Gordon,  (Va.)  18  S.  E.  Rep. 
35.  In  tbe  present  case  tbe  alleged  au- 
thority of  R.  H.Gray  &  Co.  was  sought 
to  be  shown  by  the  deposition  of  R.  H. 
Gray  and  certain  correspondence  between 
tbe  parties,  which  Is  filed  with  the  record. 
In  bis  deposition  Gray  testifies  that  his 
firm,  who  are  real-estate  agents  at  Roa- 
noke, was  authorized  to  sell  the  lots  in 
question,  a  short  while  before  tbe  alleged 
sale,  by  W.  A.  Kramer,  the  son  and  ac- 
credited agent  and  attorney  of  the  defend- 
ant, F.  C.  Kramer,  (the  latter  being  a  resi- 
dent of  Carlisle,  Pa.,)  and  that  tbe  an- 
thority thus  given  was  afterwards  rntified 
by  tbe  defendant.  But  this  Is  distinctly 
denied  by  the  Kramers  in  their  deposi- 
tions, and  the  docamentary  evidence  relied 
on  does  nut,  in  our  opinion,  when  added 
to  Gray's  evidence,  overcome  the  force  of 
tbeir  denials.  Tbe  writing  relied  on  in  the 
bill  to  establish  tbe  agency  to  sell  is  the 
following  letter  from  tbe  defendant  to  R. 
H.  Gray  &  Co.,  viz.:  "Carlisle,  Pa.,  Oct. 
8d,  "88.  R.  H.  Gray  &  Co.,  Roanoke.  Va.— 
Gents.  Yours  received,  and  1  cannot  ac- 
cept your  offer,  but  my  price  is,  at  the 
present  time,  ten  thousand  dollars  for  my 
lots  on  Salem  avenue;  one-tblrd  cash, 
balance  one  and  two  years,  6  par  cent., 
secured  by  deed  of  trust  on  the  ground. 
Will  give  you  2  per  cent,  commission. 
Awaiting  a  reply,  respectfully  yours,  F. 
C.  Kramer."  Gray  lestifles  that  this  let- 
ter was  an  answer  to  a  letter  previously 
addressed  to .  tbe  defendant  by  his  firm, 
asking  for  authority  to  sell  the  lots  in 
question:  bat  the  defendant  denies  hav- 
ing received  any  such  letter.    It  is  obvi- 


ously, however,  an  answer  to  a  communi- 
cation of  some  sort,  as  it  begins  with  tlie 
words,  **  Yours  received."  But,  be  that  as 
It  may,  It  cannot,  by  any  fair  interpreta- 
tion, be  construed  as  an  autburity  to  sell. 
At  all  events,  rejecting  a  pruposition,  and 
mentioning  tbe  price  at  which  the  defend- 
ant held  tbe  property,  is  not  tbe  clear  and 
satisfactory  evidence  of  such  an  agency 
which  tbe  rule  above  mentioned  requires. 
And  tbe  same  may  be  said  of  tbe  words, 
"I  will  pay  you  2  per  cent,  commission, " 
which  may  have  been  as  appropriately 
addressed  to  a  broker  as  to  an  agent  to 
sell.  Nor  do  we  perceive  that  the  words, 
"Awaiting  a  reply,"  have  any  special  sig- 
nificance as  tending  to  support  the  theory 
of  the  appellant.  On  the  contrary,  if  they 
have  any  significance  at  all,  they  rather 
indicate  that  the  letter  was  intended  as  a 
proposition,  to  which  a  reply  was  expect- 
ed, than  as  conferring  authority  to  sell. 
In  Grant  v.  Ede,  85  Cat.  418,  24  Pac.  Rep. 
890,  a  letter  to  an  agent,  saying,  "You 
stated  yoQ  could  get  $30,000  for  tbe  place 
yon  occupy,  and,  if  you  can,  we  will  sell 
at  that  price,  and  allow  you  2!4  per  cent. 
on  said  price, "  was  held  tu  autburice  such 
ageat  to  find  a  purchaser,  but  not  to  sell, 
and  that  a  contract  by  such  agent  to  sell 
conferred  no  rights  on  the  purchaser  as 
against  the  principal.  "Tbe  expression, 
'X  will  sell,'  or  its  equivalent,  accompa- 
nied by  a  specification  of  terms,  does  not 
confer  any  authority  on  an  agent  to  make 
a  contract  of  sale;  neither  does  a  corre- 
spondence between  the  owner  and  the 
agent,  concerning  tbe  property,  price,  and 
terms  of  sale,  confer  any  such  authority." 
1  Warv.  Vend.  212;  Bossean  v.  O'Brien, 
4  Biss.  895.  Gray,  in  bis  deposition,  says 
that  It  was  agreed  between  young  Kramer 
and  himself  that  be  (Gray)  should  sell  for 
f 9.000  cash,  and  that,  it  be  had  an  offer 
tor  less,  to  report  it.  But  Kramer  testi- 
fies that  the  understanding  was  that  any 
offer  for  the  property  Rhouid  be  tele- 
graphed to  his  father  by  Gray,  and  that, 
if  bis  father  then  determined  to  sell,  be 
would  telegraph  him  (Gray)  to  sell;  and 
this  version  of  tbe  matter  seems  probable, 
for  afterwards,  to- wit,  on  the  21st  of  Sep- 
tember, 1888,  Gray  &  Co.  telegraplied  the 
defendant  us  follows:  "Can  we  sell  one 
lot,  Salem  avenue,  to  Campbell,  three 
thousand  dollars,  third  cash,  balance  one 
and  two  years?  Answer."  To  which 
tbe  defendant  replied:  "I  will  take  $3,000, 
spot  cash,  for  one  lot  un  Salem  avenue,— 
No.  91.— clear  of  all  expenses.  If  you  have 
sale  tor  same,  answer  as  soon  as  possi- 
ble."  It  is  contended  that  this  conferred 
authority  to  sell.  But  It  was,  in  fact, 
nothing  more  than  giving  the  price  at 
which  tbe  owner  was  willing  to  sell,  and 
asking  to  be  Informed  whether  a  pur- 
chaser could  be  found  at  that  price.  Tbe 
question  Is,  "Can  we  sell?"  and  tbe  an- 
swer Ih,  "1  will  take, "  etc.,  which  is  very 
different,  as  we  have  seen,  from  conferring 
an  authority  to  mske  a  contract  of  sale. 
In  other  words,  it  gave  autUority  to  R. 
H.  Gray  &  Co.  to  act  as  agents  in  finding 
a  purchaser,  with  a  reservation  of  the 
power,  on  tbe  part  of  tbe  defendant,  to 
make  the  contract  of  sale,  in  the  event  aa 
acceptable  otter  should  be  reported.    In 
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short,  we  are  of  opinion,  without  going; 
more  fully  into  the  case,  that  the  appellant 
baa  not  made  out  such  a  case  as  eutltles 
him  to  the  relief  prayed  tor  in  the  bill,  and 
that  the  decree  must  be  affirmed. 

Faontlerot,  J.,  dissenting. 


(87  Ga.  7S4) 

Smith  v.  Georgia  Railroad  &  Banking  Co. 

(Supreme  Court  of  Oeorgia.    Nov.  88, 1891.) 

HBaUOBKCB  —  InJUBT  to  EMPLOTS — FtBADINO— 

Akekoment. 

1.  A  declaration,  filed  bv  a  track  hand  of  a 
railroad  oompany,  alleging  that  plaintiff  was  in- 
jured by  a  fall  ot  earth,  caused  by  the  negligence 
ot  the  company,  its  agents  and  servants.  Is 
amendable  by  setting  out  the  particulars  con- 
stituting the  alleeed  negligence,  and  also  by 
averring  that  plaintiff  himsoli  was  without 
fault.  Ellison  t.  Railroad,  etc. ,  Co. ,  18  8.  B.  Kep. 
809,  87  Oa.  691,  (decided  this  term.) 

2.  The  declaration,  as  amended,  sets  oat  a 
cause  of  action,  although  it  does  not  distinctly 
allege  that  plaintiff  was  ignorant  of  the  danger 
to  which  he  was  subjected. 

{Syllalnis  btl  the  Court.) 

Error  to  superior  court,  Rockdale  coun- 
ty; HiNES,Jud&e.    Reversed. 

Action  byoneSmith  against  tbeOeorgia 
Railroa<l  &  Banking  Company  for  per- 
sonal Injuries.  A  demurrer  to  the  com- 
plaint was  sustained,  and  a  proposed 
amendment  was  rejected.  Plalnttif  brings 
error. 

In  substance,  the  declaration  alleged 
that  plaintiff,  employed  by  defendant  as  a 
section  hand,  was  required,  while  loading 
a  construction  car  with  dirt  from  a  grade 
excavated  for  a  side  track,  to  be  near  and 
facea  high  embankment ;  that  he  was  under 
the  orders  and  control  of  one  Robinson, 
who  was  superintending  the  work  for  de* 
fendant;  that  the  embankment,  throngh 
defendant's  negligence,  had  been  excavated 
and  undermined  to  a  depth  of  several  feet, 
and,  becoming  cracked  on  the  upper 
surface  from  exposure  to  the  weather, 
broke  off,  and  fell  on  plaintiff,  injuring 
him.  The  offered  amendment  alleged,  in 
substance,  that  defendant  was  guilty  of 
gross  negligence  In  excavating  the  em- 
bankment, in  that  It  was  undermined  30 
feet,  and  no  supports  were  provided ;  that 
Roblneou,  under  whose  directions  it  was 
undermined,  was  agent  of  defendant;  that 
the  bank  was  not  excavated  in  chambersor 
galleries, — the  usual  and  proper  method  of 
doingsuch  work, — but  was  undermined  for 
a  distance  of  30  feet,  and  left  exposed  to  the 
weather  and  the  jarring  ot  trains  passing 
within  a  few  feet,  although  defendant  was 
bound  to  know  the  unsound  condition  of 
the  embankment ,  that  on  the  day  after  it 
had  been  so  undermined  plaintiflf  was  or- 
dered by  Robinson  to  work  near  and  un- 
der it,  when  It  fell,  and  Injured  plaintiff; 
that  these  were  acts  of  gross  negligence  un 
the  part  of  defendant,  through  which 
plaintiff,  wholly  without  fault  or  negli- 
gence on  his  part,  was  injured ;  that  plain- 
tiff was  young  and  inexperienced,  knowing 
nothing  of  the  manner  in  which  the  work 
should  be  done,  and  that  he  was  simply 
obeying  the  orders  of  his  suDcrior;  and 
that  Robinson,  a  skilled  officer  of  defend- 
ant, was  absent,  and  not  attending  to  bis 


duties.    This  amendment  was  refused,  on 
the  ground  that,  no  cause  of  action  hav- 
ing been  set  forth  lu  the  declaration,  there 
was  nothing  to  amend  by. 
Calvin  George  and  O.   W.  Oleaton,  for 

Slalntitf  in  error.    'J.  B.  Camtatng,  A.  C. 
teCallH,  and  Bryan  Camming,  for  defend- 
ant in  error. 

Pb(  OuBiAic    Judgment  reversed. 


(87  Oa.  76«) 

Babmbtt  V.  East  Tennessee,  V.  &  G. 

Ry.  Co. 
(Supreme  Court  tif  Oeorgla.    Nov.  23, 1891.) 

NbOUOENCB— INJUBT  TO  Fassenoeb— Amekdmbst 
or  Flbadinq — ^Practiob. 

1.  A  declaration  alleging  that  the  conductor 
of  a  passenger  train  agreed  with  plaintUT  to  stop 
the  train  for  him  to  get  off  at  a  point  where  ther*. 
was  no  regular  station,  but  at  which  defend- 
ant's road  crossed  anotiier  railroad  at  grade: 
that  plaintiff  paid  his  fare  to  this  point;  and 
that  on  reaching  the  same  the  train  only  slowed 
up,  and  did  not  stop,  so  that  plaintiff,  "in  order 
to  keep  from  being  carried  beyond  bis  destina- 
tion, was  compelled  to  get  from  the  moving 
train,"  and  in  so  doing  was  seriously  injured,— 
does  not  set  forth  a  caose  ot  action,  it  appearing 
from  these  allegations  that  plaintilFs  Injury  was 
caused  by  his  own  voluntary  act  in  taking  a  dan- 
gerous risk  if  the  train  was  moving  so  rapidly 
as  to  make  leaving  it  unsafe ;  or,  if  not,  that  the 
injury  must  have  resulted  from  a  mere  accident, 
or  from  plaintiff's  own  carelessness  in  getting 
off. 

2.  Where  an  amendment  to  a  declaration  It 
offered,  and  disallowed  by  the  court,  it  does  not 
constitute  a  part  of  the  record;  and,  in  order  to 
have  this  court  review  the  ruling  of  the  court 
below  in  rejecting  such  offered  amendment,  it 
should  be  set  out  in  the  bill  of  exceptions,  or 
annexed  to  the  same  as  an  exhibit,  properly  au- 
thenticated. Sibley  V.  AssociatioiLlSS.  B.  Bep. 
888,  87  Oa.  738,  (decided  this  term.) 

(SyUabtit  by  the  Court) 

Error  from  superior  court,  Floyd  coon- 
ty ;  Maddox,  Judge.    Affirmed. 

Action  by  one  Harnett  against  the  East 
Tennessee,  Virginia  &  Georgia  Railwa> 
Company  for  personal  Injuries.  Judgment 
for  defendant.    FlolntlB  brings  error. 

Dean  &  Smith,  tor  plalntilf  in  error.  A. 
O.  Bacon,  Dorsey  &  Howell,  and  IF.  T. 
Turabull,  for  defendant  In  error. 

Per  Cokiah.    Judgment  affirmed. 


OW  N.  C.  307) 

Markham  v.Writehurst  et  a/. 

(Supreme  Court  of  North  Carolina.    Nov.  84, 
1891.) 

FRAni>in.ENT  CioirvBTANCBs— CioirrKAOT  FOB  Labob 

—  CONBIDEBATION  PAID  TO  WlFB. 

1.  Defendant  was  the  inventor  of  a  formula 
for  the  manufacture  of  medicated  cigarettes.  A 
compauy  was  formed  to  manufacture  them,  and, 
in  coDsideratiou  of  his  furnishing  his  services 
and  formula  in  the  business,  a  number  of  the 
shares  of  the  stock  were  issued  to  his  wife,  for 
which  she  paid  nothing.  Defendant  was  insolv- 
ent at  the  time  of  the  transaction.  Held,  that  such 
stock  was  subject  to  the  payment  of  his  debts. 

2.  Though  his  creditors  could  have  no  lien 
on  bis  skill  in  the  manufacture  of  the  cigarettes, 
and  he  could  devote  such  skill  to  the  support  of 
his  wife,  yet  be  could  not  sell  the  formula,  and 
agree  to  manufacture  under  it,  and,  by  having 
the  stock  which  he  received  in  payment  trans- 
ferred to  his  wife,  defeat  the  rights  of  bis  cred- 
itors. Osborne  v.  Wilkes,  18  S.  E.  Rep.  885,  103 
N.  C.  678,  distinguished. 
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Appeal  from  superior  coart,  Durham 
county;  Edwin  T.  Boykin,  .Indge. 

Action  by  H.  H.  Markham,  receiver, 
against  B.  F.  Wbltehurst  and  Sarah  E. 
Whitehurst.  bia  wife,  to  recover  certain 
stock  issued  to  the  wife,  to  defraud  credit- 
ors of  the  husband.  Defendants'  demur- 
rer to  the  petition  was  overruled,  and 
Judgment  entered  for  plaintiff.  Defend- 
ants appeal.    Affirmed. 

Defendant  R.  F.  Whitehurst  was  the  in- 
ventor of  a  formula  for  the  manufacture 
of  medicated  cigarettes.  A  company  be- 
ing formed  to  manufacture  them,  be  con- 
tracted to  furnisb  such  formula  and  his 
services,  in  consideration  of  98  shares  of 
the  company's  stock,  which  were  issued 
to  his  wife.    He  was  insolvent  at  the  time. 

Boone  &  Parker,  for  appellants.  W.  W. 
Fuller  and  J.  S.  Manning,  for  appellee. 

Shepherd,  J.  It  is  unquestionubly  true 
that  the  purely  mental  conception  of  a 
Judgment  debtor  cannot  be  reached  by  his 
creditors,  and  subjected  to  the  payment  of 
his  indebtedness.  But  says  Lord  alvan- 
LT,  (referring  to  the  proposition  that  an 
Invention  was  an  idea  or  scheme  in  a 
man's  head,  which  could  not  be  reached 
by  process  of  law,)  "if  an  inventor  avail 
himself  of  his  knowledge  and  skill,  and 
thereby  acquire  a  beneficial  interest, 
which  may  be  the  subject  of  assignment, 
I  cannot  frame  to  myself  an  argument 
why  that  interest  should  not  pass  in  the 
same  manner  as  any  other  property  ac- 
quired by  his  personal  industry."  Hesse 
V.  Stevenson,  8  Bos.  &  P.  565;  Wait, 
Fraud.  Con  v.  S  38.  Mr.  Walt,  In  section  24, 
says  "that  the  manifest  tendency  of  the 
authorities  is  to  reclaim  svery  species  of 
the  debtor's  property,  prospective  or  con- 
tingent, for  the  creditor.  As  has  been 
shown,  [he  further  remarks.]  transfers  of 
intangible  interests  and  rights  in  action, 
stocks,  annuities,  life  insurance  policies, 
bonk  royalties,  patent-rights,  property 
of  Iniprisoned  felons,  legacies,  and  chosee 
in  action  generally,  may  be  reached. "  See, 
also,  Burton  v.  Farinholt,  86  N.  C.  260, 
and  Worthy  v.  Brady,  91  N.  C.  265.  If, 
therefore,  as  it  appears  in  the  present 
case,  the  Judgment  debtoracquired  a  right 
to  the  stock  in  controversy  in  considera- 
tion of  the  formula  furnished  by  him  for 
the  manufacture  of  medicated  cigarettes, 
such  aright  was  a  beneficialinterest,  which 
was  subject  to  the  demands  of  his  credit- 
ors ;  and  if  he,  being  Insolvent,  and  with- 
out reserving  sufficient  property  to  pay 
bis  existing  indebtedness,  caused  the  said 
stock  to  be  issued  in  the  name  of  his  wife, 
(she  not  being  a  purchaser  for  value,)  it 
would  seem  very  clear  that  the  plalutiff 
would  be  entitled  to  the  relief  prayed  for. 

It  is  Insisted,  however,  that  the  creditor 
has  no  lien  upon  the  labor,  skill,  or  attain- 
ments of  the  debtor,  and  that  he  may 
gratuitously  devote  them  to  the  support 
of  his  wife  and  family.  Granting  the  prin- 
ciple as  laid  down  and  qualified  in  Osborne 
V.  Wilkes,  108  N.  C.  673,  13  S.  E.  Rep.  285. 
(and  further  than  this  we  are  not  prepared 
to  go,)  we  do  not  see  how  it  applies  to 
the  case  before  us.  The  Judgment  debtor 
possesses  a  certain  valuable  formula, 
which  be  sells  tor  so  much  stock,  which 


stock  he  procures  to  be  issued  in  the  name 
of  bis  wife.  This,  surely,  is  not  merely  de- 
voting his  personal  services  and  skill  for 
the  wife's  benefit,  but  it  is  the  acquisition 
by  him  of  a  thing  of  value,  which  is  sub- 
Jectto  the  claims  of  his  creditors.  Besides, 
it  does  not  appear  that  he  was  to  devote 
bis  services  to  the  company  except  to  the 
extent  that  he  was  to  carry  out  the  for- 
mula and  make  it  valuable.  Even  if  he 
had  agreed  to  perform  future  personal 
services  in  consideration  of  the  stock  then 
issued,  our  case  would  not  fall  within  the 
principle  stated ;  for  a  debtor  "  Is  not  per- 
mitted to  treasure  up  a  fund  accruing  from 
his  labor  or  vocation,  whatever  it  may  be, 
and  claim  that  it  shall  be  protected  for 
the  benefit  of  himself  or  his  family  against 
the  demands  of  creditors.  Every  agree- 
ment or  contrivance  entered  into  with 
such  a  view— to  deprive  his  creditors  of 
his  future  earnings,  and  enable  him  to  re- 
tain and  use  them  for  his  benefit  and  ad- 
vantage, or  to  make  a  permanent  provia- 
lon  for  his  family— Is  fraudulent  and  void." 
Bump,  Fraud.  Conv.  270,  citing  Hamilton 
V.  Zimmerman,  5  Sneed,  39;  Tripp  v. 
Childs,  14  Barb.  85;  Patterson  v.  Camo- 
bell,  9  Ala.  983 ;  and  other  decisions.  As  it 
is  not  contended,  upon  the  testimony, 
that  the  wife  is  a  purchaser  for  value,  we 
are  of  the  opinion,  for  the  foregoing  rea- 
sons, that  the  plaintiff  was  entitled  to  re- 
cover, and  that  the  Judgment  should  b« 
affirmed. 


OM  N.  a  UO) 
SOUTHBBN  Flohb  Co.  V.  McIVBB  et  at. 

(Supreme  Covurt  (^  North  Carolina.    Nov.  H, 
1891.) 

VtULVDOlXn  CONVBTAHCES— BVIDBBOB— CONSIIV 
BBATION. 

In  a  creditor's  aotion  to  set  aside  an  as- 
signment for  fraud,  a  motion  was  made  to  have  a 
preferred  creditor  refund  to  the  assignee,  on  the 
grouna  of  fraud,  a  payment  to  him  as  suoh  cred- 
itor. Aside  from  the  payment  the  only  evidence 
in  support  of  the  motion  was  the  sworn  com- 
plaint, wbioh  alleged  that  the  payment  was 
fraudulent,  that  the  preferred  creditor  was  in- 
solvent, and  a  son  of  one  and  a  brother  of  the 
other  member  of  the  firm  which  made  the  assign- 
ment. The  members  of  such  firm,  the  assignee, 
and  the  preferred  creditor  all  denied  the  alleged 
fraud.  The  preferred  creditor  gave  evidence  as 
to  his  solvency,  and  olaimed  that  the  imyment 
was  made  for  an  honest  debt.  Held,  that  the 
motion  was  properly  denied. 

Appeal  from  superior  court,  Cumberland 
county ;  Edwin  T.  Boykin,  Judge. 

Action  by  the  Southern  Flour  Company 
against,  A.  Mclver  &  Son,  H.  L.  Cook,  and 
John  S.  Mclver  to  set  aside  a  payment 
made  by  Cook,  as  assignee,  to  John  S.  Mc- 
lver, as  preferred  creditor  of  Mclver  & 
8on.  Motion  was  made  to  have  such 
money  paid  to  the  assignee  pending  a 
hearing  on  the  merits.  Motion  denied, 
and  plaintiff  appeals.    Affirmed. 

Statement  by  the  Cocbt.  Tlils  is  a 
creditor's  action.  The  complaint  alleges 
that  the  defendants  A.  Mclver  &  Son, 
merchants,  became  insolvent,  and  on  the 
20th  of  May,  1891,  fraudulently  conveyed 
their  stock  of  goods  and  other  property 
to  the  other  defendants,  H.  L.  Cook  and 
John  S.  Mclver,  as  assignees,  ostensibly 
for  the  purpose  of  paying  the   debts  of 
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tbelr  unmeroDB  creditors ;  that  they  clas- 
sified the  latter,  praterrlng  some  ot  them 
over  others,  and  especially  the  said  John 
8.  as  to  a  large  debt,  which  it  is  alleged 
was  withoDt  consideration  and  fraudu- 
lent. It  alleges  further  that  the  conyey- 
ance  so  made  Ik  Intended  to  hinder,  delay, 
and  defraud  the  creditors  of  said  firm; 
that  the  said  Cook  and  John  S.  Mclver, 
assignees,  are  insolvent,  etc.  It  demands 
Judgment  that  a  receiver  be  appointed; 
that  the  said  assignees  be  restrained  by  in- 
junction from  disbursing  any  of  the  assets 
that  have  or  shall  come  Into  their  hands 
pending  the  action ;  that  the  deed  of  as- 
signment be  declared  void  for  frand;  and 
that  the  proceeds  of  the  property  be  dis- 
tributed to  the  creditors  according  to  their 
respective  rights,  etc.  The  defendants  ad- 
mit in  their  several  answers  the  insolven- 
cy of  thesaid  firm  and  the  execution  of  the 
deed,  but  positively  deny,  much  in  detail, 
all  fraud,  fraudulent  purposes  and  prac- 
tices ;  they  deny  that  the  said  assignees 
are  Insolvent;  and  the  said  John  H.  and 
the  said  firm,  especially, deny  that  bis  pre- 
ferred debt  is  fraudulent  and  that  he  is  in- 
solvent, and  be  specifies  much  of  his  prop- 
erty, etc.,  and  the  consideration  of  his 
debt,  etc  The  court  granted  an  lujnnc- 
tioD  pending  the  action,  but  refused  to 
appoint  a  receiver.  It,  however,  directed 
that  one  of  the  said  assignees,  the  said 
Cook,  be  charged  with  all  the  assets  of  all 
kinds  conveyed  to  the  said  assignees; 
that  be  collect  the  assets  and  hold  the 
same  subject  to  the  order  of  the  court; 
and  that  he  make  report  of  assets  that 
come  Into  the  bands  of  tbe  said  assignees 
and  into  his  bands,  and  of  disbursements 
made  by  them,  etc.  He  made  such  report, 
from  which,  among  other  things,  it  ap- 
peared that  he  and  the  said  John  S.  Mc- 
lver. on  tbe  27tb  of  May,  1891,  paid  to  the 
latter  bis  said  preferred  debt.  Thereupon 
a  Judge,  in  vacation,  granted  a  rule  upon 
the  said  John  S.  Mclver  to  show  cause 
wby  be  should  notrefund  to  tbe  said  Cook 
tbe  said  sum  of  money  so  received  by  bim. 
The  court  beard  the  motion  in  that  re- 
spect at  chambers.  Itfonnd  the  tacts  and 
denied  tbe  motion,  making  record  thereof 
as  follows:  "The  deed  of  assignment  was 
made  on  May  20th,  1891.  The  summons 
was  issued  May  2Stb,  1891.  and  on  that 
day  a  restraining  order  was  issued  by 
WaiTAKRB,  J.,  and  served  on  defendant  H. 
L.  Cook  on  May  29th,  1891,  and  served  on 
defendant  John  8.  Mclver  on  May  30th, 
1891.  On  May  27th  and  28th.  1891,  the  de> 
fendant  John  S.  Mclver  received  of  H.  L. 
Cook  and  John  S.  Mclver,  assignees,  tbe 
sum  of  fl03.31,  and.  upon  a  motion  to 
show  cause  why  he,  thesaid  John  8.  Mc- 
lver, should  not  refund  tbe  said  sum  toH. 
L.  Cook,  who  has  charge  of  the  fund  un- 
der order  of  thecourt,  the  defendant  comes 
In  and  filed  the  following  answer,  to-wit: 
'John  8.  McIver,  in  answer  to  tbe  order 
to  show  cauue  why  he  should  not  be  re- 
quired to  pay  over  to  H.  L.  Cook,  as- 
signee, the  amount  paid  bim  on  bis  debt, 
preferred  in  the  deed  of  assignment,  says 
that  the  amount  of  f  108.31  was  actually 
applied  by  said  John  S.  Mclver.  and  H.  L. 
Cook,  assignees  of  A.  Mclver  &  Son,  under 
tbe  deed  of  assignment  under  which  they 


were  acting,  to  the  preferred  debt  of 
f  1,000,  before  the  service  of  the  summons 
or  restraining  order  herein,  and  before 
they  bad  any  notice  of  the  same,  or  of  an 
Intention  to  bring  aott;  that  said  money 
was  honestly  and  bona ^de applied  to  said 
preferred  debt  In  good  faith,  according  to 
the  direction  and  terms  of  said  deed  of  as- 
signment, and  at  the  time  before  said  suit 
or  service  of  summons  or  restraining  or- 
der the  said  money  bad  been  paid  to  said 
.^ohn  8.  Mclver  on  his  said  debt;  that  be 
had  no  funds  In  bis  bands,  as  assignee, 
at  the  time  ot  servjce  of  summons  and  re- 
straining order,  except  what  is  accounted 
for  in  tbe  report  of  H.  L.  Cook,  assignee, 
and  he  has  none  now  in  his  hands  as  as- 
signee, nor  since  his  removal.  Affiant 
prays  the  court  to  grant  an  order  dismiss- 
ing tbe  motion,  and  for  such  other  and 
further  relief  as  be  may  be  entitled  to.' 
Upon  the  bearing,  the  court  denied  tbe 
motion  to  require  John  S.  Mclver  to  re- 
fund the  money  to  H.  L.  Cook,  and  tbe 
SlaintiSs  appealed  from  tbe  Judgment  ren- 
ered." 

Armistead  Joaeaan6  Jobv  W.  Blnadalt, 
for  appellant.  Tboa.  H.  Sutton  and  W. 
E.  MurcbtaoB,  tor  appellees. 

Mbrrimon,  C.  J.  If  It  be  granted  that 
the  court  had  authority  upon  motion  in 
the  coarse  of  the  action  to  grant  relief  In 
cases  sufficiently  proven,  such  as  that  in- 
voked by  the  motion  now  under  review,  we 
tbink  tbe  court  properly  denied  the  mo- 
tion. Apart  fom  the  payment  of  tbe  pre- 
ferred debt  of  John  S.  Mclver,  one  ot  the 
assignees,  shortly  before  this  action  be- 
gan, the  only  evid<^nce  to  support  tbe  mo- 
tion was  tbe  sworn  complaint  used  as  an 
affidavit.  The  allegation  of  fraud  as  to 
that  debt  was  very  general ;  the  principal 
facts  stated  as  evidence  of  it  were  that  be 
was  insolvent,  and  son  of  one  emd  tbe 
brother  of  the  other  member  ot  tbe  firm 
which  made  the  deed  of  assignment.  But 
he  and  bis  co-defendants  of  the  firm  i>osl- 
tively  deny  the  alleged  fraud. and  aver  tbe 
perfect  honesty  of  the  debt,  stating  tbe 
conRlderation  thereof,  and  that  a  substan- 
tial part  ot  It  was  money  advanced  to  the 
firm  to  aid  It  in  the  prosecution  of  its  bus- 
iness. He  also  denies  that  he  was  or  Is  in- 
solvent. He  avers  his  solvency,  and  states 
facts  much  in  detail  as  to  bis  property, 
going  to  show  that  he  is  solvent.  He  fur- 
ther swears  that  the  payment  of  the  debt 
was  made  before  this  action  began,  in 
good  faith,  and  that  he  bad  no  notice  of 
the  action  or  a  purpose  to  bring  it ;  that 
such  payment  was  made  fairly,  and  witb 
no  fraudulent  or  dishonest  intent.  All  the 
defendants  positively  deny  all  fraud  and 
fraudulent  Intent,  and  give  in  evidence 
facts  and  cireumstances  tending  more  or 
less  to  sustain  their  denial  as  true.  There 
is  some  evidence  of  bad  faith  and  fraudu- 
lent purpose,  but  all  this  Is  strenuously 
denied  by  the  defendants,  and  they  give 
evidence  of  facts  atid  cireumstances  that 
tend  strongly  to  show  good  faith,  and  a 
purpose  on  the  part  of  John  8.  Mclver  to 
avail  himself  of  an  advantage  that  be 
might  not  dishonestly  take.  The  evidenca 
preponderates,  as  we  see  It, in  favor  of  the 
appellee.    The  plaiutlffH  are  not  entitled 
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to  tbe  relief  demanded  by  tbe  motiuo,  un- 
less tt  appears  with  reaBonable  certainty 
that  the  transaction  and  acts  complained 
of  are  fraudulent,  and  that  tbey  will  saflirr 
injuetlceand  loss  it  relief  shall  nut  begrant- 
ed  pendliiK  tbe  action  until  tbe  hearing; 
upon  tbe  merits.  The  evidence  of  tbe 
plaintiffs  for  tbe  present  purpose,  In  view 
of  that  of  the  defendants.  Is  nut  satisfac- 
tory, or  suflBcient  to  entitle  them  to  have 
their  motion  allowed.  It  appears  strong- 
ly that  John  S.  Mclver  is  not  Insolvent, 
and  they  will  have  their  remedy  against 
him  when  the  case  shall  be  diHposed  of  on 
tbe  whole  merits.  If  it  turns  out  that  he 
and  others  have  perpetrated  the  alleged 
f rand,  as  be  may  have  done,  be  will  be 
amenable  in  this  action.  There  <s  no  er- 
ror. Let  this  be  certified  to  tlie  superior 
court  according  to  law.    It  Is  so  ordered. 


ao»  N.  0.  40)  

Walkbb  v.  Adams. 

(Svipreme  Court  <tf  Norlk  OaroUna.   Nov.  M, 
1891.) 

Mabxiaos  laoEirBX— Exaiiikation  ov  Applioant. 

Where  the  register  of  deeds  administers  to 
the  person  applying  for  a  marriogQ  license  an 
oath  as  to  the  legal  oapaclty  of  the  parties,  in 
accordance  with  Aota  IT.  C.  1887,  o.  831,  and  the 


evidence  is  snch  as  to  render  it  probable  there  la 
no  legal  impediment,  it  is  a  sufficient  compliance 
with  Code  N.  C.  S  1816,  declaring  it  tbe  duty  of 
such  officer  to  malce  reasonable  inquiry  as  to 
whether  there  is  any  legal  Impediment  to  the 
proposed  marriage,  and  the  register  is  not  liable 
for  the  ■tatntory  penalty. 

Appeal  from  superior  court,  Wilkes 
county;  John   O.  Bynuh,  Judge. 

Action  by  J.  F.Walker  against  J.  M. 
AdaJDR  to  recover  a  statutory  penalty. 
Judgment  for  defendant.  Plaintiff  ap- 
peals.   Affirmed. 

Statement  BT  TBR  Court.  This  action 
waa  brougbtin  tbe  court  of  a  JuRtice  of  tbe 
peace  to  recover  the  penally  of  f 200,  pre- 
scribed by  Code,  §  1616,  which  it  is  alleged 
the  defendant  incurred.  In  tbat,  on  the  9tb 
of  December,  1890,  he,  as  register  of  deeds 
of  the  county  of  Wilkes,  issued  a  license 
tor  tbe  marriage  of  the  male  and  female 
persons  named  In  tbe  pleadings,  the  fe- 
male being  a  daughter  of  tbe  plaintiff, 
reidding  with  him,  and  at  tbat  time  un- 
der tbe  age  of  16  years,  without  a  written 
consent  of  tbe  father,  as  required  by  Code, 
8 1814.  In  that  court  there  was  Judgment 
for  the  defendant,  and  the  plaintirr  ap- 
pealed to  the  superior  court.  In  tbe  lat- 
ter court  tbe  parties  agreed  upon  and  sub- 
mitted tbe  material  facts  of  tbe  case  to 
tbe  court  for  its  Judgment.  Thereupon 
there  was  Judgment  for  the  defendant, 
and  the  plaintiff  excepted,  and  appealed 
to  this  court.  It  appeared  that,  when 
tbe  said  male  person  applied  for  the  license, 
the  defendant  said  to  him:  "Judging 
from  your  appearance,  I  take  you  to  be 
of  age;  but  I  do  not  know  tbe  female 
whom  you  propose  to  marry."  Tbe  lat- 
ter said,  "She  Is  about  IByenrsold."  The 
defendant  said,  "Will  you  make  affidavit 
of  thatfact?  "  and  be  replied  he  would.  The 
«Iefendant  administered  an  oath  to  the 
Bald  person,  and  he  testified  by  his  afiida- 
Tit  that  the  persons  for  wbojtn  tbe  Uceuse 


was  Intended  (he  being  tfie  male)  were  of 
tbe  lawful  ag^  to  marry,  and  that  be  be- 
lieved there  was  no  legal  cause  or  Impedi- 
ment in  the  way  of  tlielr  marriage.  The 
affidavit  was  attached  to  the  license. 
Tbe  defendant  knew  the  male  person  so 
applying.  He  did  not  know  bis  character, 
but  bad  heard  nothing  agalnut  him. 

A.  E.  Holtoa  and  J.  C.  L.  Harris,  for 
appellee. 

Mebrimon,  C.  J.  The  statute  (Code,  { 
1816)  makes  It  the  imperative  duty  of  the 
register  of  deeds  to  make  reasonable  In- 
quiry, before  be  issues  a  license  for  the 
marriage  of  any  two  persons,  as  to  wheth- 
er there  Is  any  legal  Impediment  in  the 
way  of  tbe  proposed  marriage,  and 
whether  either  of  tbe  parties  to  be  married 
Is  under  tbe  age  of  18  years,  and  has  not 
the  consent  In  writing  of  the  father  or 
Other  person  having} tbe  lawful  care  and 
control  of  such  perscm,  as  prescribed  by 
tbe  statute^  (Code,  §  1814,)  that  such  mar- 
riage may  be  had.  If  be  Isanea  license 
without  such  inquiry,  and  aoch  Impedi- 
ment exists,  he  thereby  Incurs  the  penalty 
of  f 200  in  favor  of  any  person  who  shall 
sue  for  the  same.  This  statute  has  been 
repeatedly  Interpreted  by  this  court  in 
varying  aspects  of  it.  Bowles  v.  Coch- 
ran, 93  N.  C.  898;  Williams  v.  Hodges,  101 
N.  C.  800,  7  S.  E.  Bep.  786;  MagKett  v. 
Roberts,  108  N.  C.  174,  12  S.  E.  Rep.  890.  In 
this  case  the  male  person  proposing  to 
be  married  applied  to  tbe  defendant  reg- 
ister of  deeds  for  the  marriage  license. 
Tbe  defendbnt  knew  him,  and,  while  he 
did  not  know  his  character,  he  knew  noth- 
ing against  him.  He  asked  him  as  to  tbe 
agoot  the  female,  and  was  assured  tbat 
slie  was  about  19  years  of  age.  He  was 
properly  not  content  to  accept  the  verbal 
statement  of  the  person  so  applying,  but 
he  required  him  to  make  affidavit  of  tbe 
fact,  and  he  did  so,  so  far  as  tbe  defend- 
ant could  see,  in  good  faith.  He  had  no 
reason — none  appears  or  is  suggested — to 
believe  tbe  contrary.  Tbe  statute  (Acts 
1887,  c.  831)  allows  the  register  of  deeds, 
when  it  shall  appear  to  him  that  it  is 
probable  there  Is  any  legal  impediment 
to  the  proposed  marriage,  to  administer 
an  oath  to  tbe  person  applying  for  the 
license  as  to  the  legal  capacity  of  the 
parties  to  contract  a  marriage.  Tbe  pur- 
pose of  this  statute  is  to  facilitate  and 
.help  the  reasonable  Inquiry  to  he  made 
by  the  register,  and  such  inqairy  is  rea- 
sonable .when  the  evidence  before  the  reg- 
ister Is  such  as  renders  It  probable  ^here  Is 
no  legal  Impediment.  Nothing  to  the 
contrary  appearing,  surely  tbe  affidavit 
of  a  party,  known  to  the  reg;ister,  apply- 
ing for  a  license,  th^t  there  was  no  such 
Impediment,  and  tbat  the  female  to  be 
married  was  above  tbe  age  of  18  years, 
made  it  probable  in  the  mind  of  the  de- 
fendant that  no  legal  objection  to  the 
marriage  existed.  If  there  had  been  oth- 
er evidence  and  facts  and  circumstances 
tending  to  put  tbe  register  on  further  in- 
quiry, it  might  have  been  otherwise. 
But  there  was  no  snch  evidence,  and,  so 
far  as  anpears,  the  defendant  was  cau- 
tions, and  acted  in  good  faitb..  Tbe  in- 
quiry was  reasonable,  in  contemplatioD 
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of  the  statute,  and  the  defendant,  there- 
fore, did  not  Incur  the  penalty.  See  cases 
cited  supra.    Judgment  affirmed. 

(109  N.  0.  484)  

Pass  t.  Pass  et  ax. 

(Supreme  Court  of  North  CaroUna.    Nov.  S4, 
1891.) 

COUNTBB-CLAIM — iNDBPENDEiri  TbANSAOTION — 

NONSDIT. 

In  Nortb  Carolina  where  defendant.  In  an 
action  to  recover  a  debt  and  to  foreclose  a  mort- 
gage securing  it,  alleges,  by  way  of  counter-claim, 
that  there  is  due  him  a  sum  of  money  placed  In 
trust  for  him  in  plaintiff's  hands.  It  is  not  a 
counter-claim  growing  out  of  and  involving 
plaintiff's  cause  of  action,  and  plaintiff  may  take 
a  nonsuit. 

Appeal  from  superior  court,  Surry  coun- 
ty ;  JOHN  G.  Bynum,  Judge. 

Action  by  E.  H.  Pass  against  John  W. 
Pass  and  wife  to  foreclose  a  mortgage. 
At  the  proper  time  plaintiff  asked  to  be 
alio  wed  to  take  a  nonsuit.  Denied.  Plain- 
tiff appeals.    Reversed. 

Statement  by  the  Court.  TheplalntlH 
brought  this  action  to  recover  the  debt 
and  foreclose  the  mortgage  of  land  to  se- 
cure^lt,  specified  in  the  complaint.  The 
answer  denies  the  material  allegations  of 
the  complaint,  and  among  other  things 
alleges  "that  said  note  and  mortgage,  re- 
f  erred  to  in  the  com  plain  t,  was  a  f  ra  udulent 
arrangement  eutered'lnto  between  plaintiff 
and  defendant  forthepurposeand  wlththe 
intent  tu  hinder,  delay,  and  defraud  the 
creditors  of  this  defendant  at  the  request  of 
plaintiff,  and  through  the  advice  and  coun- 
sel ol  plaintiff  in  this  action,  he  being  an 
older  brother  of  defendant,  and  defend- 
ant relying  upon  bis  advice  and  counsel. " 
It  farther  alleges  a  counter-claim,  which  it 
is  conceded  may  be  litigated  in  this  action, 
but  It  is  not  material  here.  The  answer 
demands  judgment  that  the  said  note  be 
surrendered  to  the  defendant,  and  that  the 
mortg{^e  be  canceled,  etc.  The  plaintiff 
naked  at  the  proper  time  to  be  allowed  to 
"take  a  nonsuit"  as  to  his  alleged  cause 
of  action,  but  the  court  denied  bis  motion, 
and  made  an  order,  of  which  the  following 
is  a  copy:  "This  cause  coming  on  to  be 
heard  upon  complaint,  answer,  and  rep- 
lication,and  the  plaintiff's  motion  fornon- 
suit,  and  It  appearing  that  the  defendants 
have  set  up  an  equitable  defense  to  the 
plaintiff's  cause  of  action,  to-wlt,  that  the 
bond  and  deed  declared  on  by  plalntif 
were  fraudulent,  and  insist  upon  the  issue 
being  tried  by  a  jury.  It  is  adjudged  that 
plaintiff's  motion  be  denied,  and  the  cause 
stand  for  trial  upon  the  issues  raised  by 
defendants'  answer."  Plaintiff  excepted, 
and  appealed  to  this  court. 

Wntson  &  Buxton,  lor  appellant.  T.  C. 
Phillips  and  A.  E.  Holton,  for  appellees. 

Mbrrihon,  C.  J.  Very  certainly  the 
plaintiff  bad  the  right  to  dismiss  as 
to  his  cause  of  action,  and,  in  effect,  be- 
come nonsuit  under  the  present  method 
of  civil  procedure,  unless  the  defendant 
pleaded  by  his  answer  a  counter-claim 
arising  ont  of  and  involving  the  plaintiff's 
alleged  cause  of  action.  This  is  so  wheth- 
er the  cause  of  action  be  legal  or  e<)uitH- 
ble,  or  both  legal  and  equitable,  and,  (or 


the  like  reasons,  that  need  not  t 
restated.  Whedbee  v.  Leggett,  9i 
469;  Bank  v.  Stewart.  93  N.  C.  4(1 
Nelll  V.  La wton,  97  N.  C.  16, 1  S.  E.  Kt 
Bynum  v.  Powe.  97  N.  C.  374,  2  S.  ] 
170;  Gatewood  v.  Leak,  99  N.  C.  36 
E.  Rep.  706;  Manufacturing  Co.  v.  B 
105  N.  C.  74,  11  S.  E.  Rep.  264.  Th 
the  defendant  allege  a  counter-claim 
Ing  out  of  and  involving  the  pla 
cause  of  action?  We  think  not. 
leges.  In  general  terms  and  effect,  tt 
plaintiff's  cause  of  action,  the  no< 
mortgage,  was  a  frandulent  trans 
suggested  by  the  plaintiff,  and  partlc 
in  by  the  plaintiff  and  himself  for  tl 
pose  of  hindering,  delaying,  and  defri 
the  defend  ant's  creditors.  In  such  c 
court  will  not  help  either  ol  the  p 
The  cause  of  action  is  thoroughly  1 
with  fraud,and  both  parties  are  pa 
ctiminin.  The  plaintiff  alleges  no 
cause  of  action,  and  the  defendant 
•"ounter-clalm.ln  any  aspect  of  the  n 
that  the  court  will  take  notice  ot  ( 
force.  The  parties  are  in  pari  i 
Hence  there  is  no  reason  why  the  p 
may  not  abandon  his  action,  and  { 
of  court.  It  seems  that  the  def( 
may  have  Intended  to  allege  the  (n 
the  plaintiff,  and  that  he  did  not 
tlonally  share  therein;  that  the  p 
was  intelligent,  and  he  was  ign 
that  he  hence  confided  In  his  brothe 
misled,  entrapped,  deceived,  and  di 
ed  the  defendant  for  his  own  gain  a 
vantage;  but  clearly  be  did  not  so 
In  terms  or  effect.  If  he  might  h 
leged  a  possible  case  In  which  the 
could  and  would  have  granted 
to  him,  he  might  have  asked  lei 
amend  his  answer,  but  he  did  not 
Hence  the  plaintiff  was  entitled  t< 
his  motion  allowed.  There  is  erroi 
order  appealed  from  must  be  reversi 
the  motion  ol  plaintiff  allowed,  uni 
court  shall,  tor  cause  satisfactory 
allow  the  defendant  to  amend  his  a 
To  that  end  let  this  opinion  be  certl 
the  superior  court.    It  Is  so  ordered 


(I*  N 

Jester  et  al.  r.  Davis  et  aK 

(Supreme  Count  of  North  Carolina.    I 
1891.) 

AsvEBSB  Possession — Tsnaitcs  nr  Coi 

1.  A  tenant  in  common  under  a  truste 

acquire  title  against  his  uo-tenants  by 

possession  for  less  than  20  years.    Page  v. 

97  N.  C.  97,  1  S.  E.  Rep.  625,  followed. 

3.  A  cestui  que  trust  in  possession  ui 
trustee  cannot,  oy  adverse  possession  < 
deed  from  the  same  grantor  subsequent 
trust,  acquire  title  against  his  trustee  oi 
tenants. 

Appeal   from     superior   court 
county ;  V  A.  Hoke,  Judge. 

Special  i-roceeding  to  try  title  b 
Jester  against  J.  W.  Davis  and  < 
From  a  Judgment  for  plaintiff,  J.  W 
appeals.    Affirmed. 

Statkment  by  the  Court.  The 
ant  J.  W.  Davis  answered  and  set 
seisin.  The  plaintiffs  Introduced 
from  Josiah  Davis  to  Stephen  Di 
trustee.  Also  deed  marked  "Exhll 
for  the  sole  purpose  of  estopping  J. 
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rlB.  Defendant  J.  W.  Davis  Introduced  a 
-deed  from  Josiah  Davis  to  J.  W.  Davis.  It 
was  admitted  that  these  deeds  covered 
the  ]oeu8  in  quo.  Flaintlffs  introduced  A. 
J.  McCollum,  who  testified  that  the  plain- 
tiffs and  defendants  are  the  children  and 
grandchildren  of  Josiah  Davis  and  Liouisa 
Davis,  and  the  children  referred  to  in  the 
first  deed.  That  there  vrere  nine  children, 
all  of  age,  and  Hvlng  at  the  death  of  their 
mother,— fonr  sons  and  five  daaghters. 
That  three  of  the  danghtera  were  married 
before  the  death  of  tbuir  mother,  and  that 
T.  J.  McCollnm  lived  on  the  lands  about 
one  jear  after  the  death  of  their  mother, 
when  they  married  and  left.  While  they 
were  there  J .  W.  Davis  supported  them. 
That  Juslah  Davis  died  about  two  years 
ago.  and  his  wife  Louisa  Davis  died  about 
twelve  or  thirteen  years  ago.  That  she 
lived  with  J.  W.  Davis  on  the  lands  after 
the  deed  from  Josiah  Davis  to  J.  W.  Davis 
was  made,  and  up  to  the  time  of  her  death. 
That  J.  W.  Davis  supported  her.  On 
cross-examination  witness  stated  that  J. 
W.  Davis  had  been  in  possession  of  the 
lands,  cultivating  them,  since  the  death 
of  Louisa  Davis,  "the  mother."  There 
was  a  dispute  about  it  between  him  and 
the  other  children.  They  were  claiming 
It,  and  he  was  holding  it  nnder  his  deed. 
That  J.  W.  Davis  has  been  on  lands  since 
the  death  of  Louisa  Davis,  twelve  or  thir- 
teen years  ago ;  has  cleared  and  fenced  it. 
He  has  had  exclusive  possession  since  the 
date  of  the  deed  marked  "Exhibit  B." 
That  J.  F.  Davis  died  about  one  year  ago, 
and  that  his  children  are  minors.  Plain- 
tiff rested.  Defendant  J.  W.  Davis  claims 
under  the  deed  marked  "  B."  and  contends 
that  the  claim  of  the  plaintiffs  and  other 
defendants  Is  barred  by  seven  years'  ad- 
verse possession.  The  court  ruled  that 
from  the  testimony  the  plaintiffs  and  de- 
fendants were  tenants  In  common,  and  so 
instructed  the  Jury.  Judgment  accord- 
ingly. Defendant  J.  W.  Davla  excepted 
and  appealed. 

A.  E.  Halloa,  for  appellants.    T.  C.  PbiU 
Upa,  tor  appellees. 

Shepherd,  J.  We  concur  with  bis  hon- 
or in  his  ruling  that,  takii^  the  whole 
testimony,  the  defendant  J.  W.  Davis  bad 
not  sustained  his  plea  of  sole  seisin  of  the 
land  in  controversy.  In  1874  .Tosiah  Davis 
conveyed  the  land  to  his  brother  Stephen 
In  trust  for  the  use  and  support  of  his  wife 
and  children,  and  after  the  death  of  the 
wife  it  was  to  be  equally  divided  among 
them.  The  appellant,  being  one  of  the 
^  children,  was  an  equitable  tenant  In  com- 
mon with  his  brothers  and  sisters,  and 
although  he  was  in  possession,  and  took 
a  deed  to  himself  from  the  same  grantor 
In  1877,  charged  with  different  trusts,  and 
conceding  that  he  was  not  estopped  to 
claim  under  such  deed,  still  his  possession, 
being  less  than  20  years,  would  not  have 
the  effect  of  barring  his  co-tenants.  How- 
ever uncertain  the  decisions  may  have 
been  upon  this  point.  It  may  now  be  con- 
sidered as  settled.  Page  v.  Branch,  97  N. 
C.  97. 1  S.  E.  Kup.  625:  Gilchrist  v.  Middle- 
ton,  107  N.  C.  663, 12  S.  E.  Rep.  85,  and  the 
cases  cited.  It  Is  urged  that  the  trustee  Is 
barred,  and  therefore  the  estate  of  the 


plaintiffs  mast  share  the  same  fate.  The 
defendant  Is  presumed  to  have  entered  un- 
der the  deed  of  1874  as  an  equitable  tenant 
in  common.  This  being  so,  bis  possession 
was  the  possession  of  the  trustee,  and 
"there  could  be  no  adverse  claim  or  pos- 
session during  the  continuance  of  the  rela- 
tion;" (2  Perry,  Trusts,  863,)  for  a  cestui 
que  trust  in  actual  possession  is  the  ten- 
ant at  will  of  the  trustee,  and  the  statute 
of  limitation  does  not  apply,  (Wood,  Lim. 
Act.  203;  2  Lewin,  Truste,  881;  2  Perry, 
Trusts,  863.)  Holding  as  he  does  under 
the  trustee,  be  cannot  destroy  that  rela- 
tion by  setting  up  an  adverse  possession 
nnder  a  subsequent  deed  from  the  same 
grantor,  and,  even  if  he  could  do  so,  his 
disclaiming  conduct  must  be  of  the  same 
character  as  would  create  an  adverse  pos- 
session against  a  co-tenant  in  common. 
Busw.  Lim.  §  342.    There  Is  no  error. 


009  N.  C.  689) 

Gore  v.  Lewis  et  irx. 

{.Supreme  Court  of  North  Carolina.    Dec.  1, 
1891.) 

TTSXTBT  A8  A  DErBNSlt — CUSTOH. 

1.  Where  plaintiff,  in  an  action  to  foreclose  • 
mortgage,  seeks  to  recover  usurious  interest,  and 
defendant  alleges  the  usury  as  detense,  he  is  en- 
titled to  the  relief  allowed  by  Code  N.  C.  i  S886, 
which  provides  that  the  charging  of  Qsury  shall 
be  deemed  a  forfeiture  of  the  whole  interest,  and 
the  equitable  mle  that  a  mortgagor  seeking  relief 
should  pay  the  sum  owed,  with  legal  interest, 
does  not  apply. 

2.  In  North  Carolina  a  local  custom  of  mer- 
chants, warranting  the  taking  of  interest  greater 
than  that  allowed  by  statute,  cannot  supersede 
or  modify  the  statute. 

Appeal  from  superior  court,  Columbus 
county;  R.F.Abmfield, Judge.  Beversed. 

Action  by  D.  L.  Gore  against  B.  B.  Lew- 
isand  wife  to  foreclose  a  mortgage.  From 
the  judgment  of  the  CQort  below  both 
parties  appeal. 

S.  C.  Weill,  for  plaintiff.  W.  Q,  Barke- 
bead  and  D.  G.  Lewis,  for  defendants, 

Merrimon,  C.  J.  The  plaintiff  brought 
this  action  to  recover  the  money  due  cpou 
two  promissory  notes  executed  to  him  by 
the  defendants,— one  for  $250,  dne  March 
1,  1887:  the  other  for  f 500,  due  March  1, 
1888,— both  bearing  interest  at  the  rate  of 
8  per  centum  per  annum,  and  to  foreclose 
a  mortgage  of  the  defendants'  real  and 
personal  estate  made  to  secure  these  notes. 
The  defendants  admit  the  execution  of  the 
notes  and  mortgage,  but  they  allege  that 
they  are  founded  upon  a  usurious  consid- 
eration, and  hence  the  plaintiff  has  for- 
feited the  entire  interest  which  the  notes 
carry  with  them.  This  Is  not  a  case  where 
the  debtor  comes  into  the  court  asking 
equitable  relief  against  the  usurious  debt 
or  transaction  of  the  defendants.  The  fact 
that  the  plaintiff  asked  the  court  for  a  de- 
cree of  foreclosure  did  not  deprive  thedC' 
fendants  of  their  legal  statutory  defense. 
Insncb  case,  theplaintiff  wonld  be  required 
to  pay  the  honest  debt  and  the  lawful 
rate  of  interest,  upon  the  Just  maxim  that 
he  who  asks  equity  must  do  equity.  Pnr- 
nell  V.  Vangban,  82  N.  C.  134;  Manning  v. 
Elliott,  92  N.  C.  48.  But  In  cases  like  the 
present  the  strict  rule  of  law  applies.  The 
creditor  seeks  to  recover  and  enforce  pay- 
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ment  of  bis  nsurtoua  flebt,  and  tbe  defend- 
ants, allegini;  the  usury  as  matter  of  de- 
fense, are  entitled  to  have  the  (nil  measure 
of  It  as  allowed  by  the  statute,  (Code, 
§  8836,)  which  provides  that  "the  taking, 
receiving,  reserving,  or  charging  a  rate  of 
Interest  greater  than  Is  allowed  by  the 
preceding  section,  [that  fixing  the  rate  ot 
Interest.]  when  knowingly  done,  shall  be 
deemed  a  forfeiture  of  tbe  entire  Interest 
which  tbe  note  or  other  evidence  of  debt 
carries  with  it,  or  which  bfis  been  agreed 
to  be  paid  thereon."  And  such  defense 
may  be  alleged  and  proven  in  this  and  like 
actions  to  recover  Judgment  upon  the 
mortgage  debtand  foreclose  the  mortgage 
by  a  sale  of  the  property.  Arrlngton  v. 
Jenkins,  95  N.  C.  462;  Grant  v.  Morris,  81 
N.  C.  150.  The  case,  as  it  cdmes  to  us,  is 
not  very  inteUlglble.  The  exceptions  of  tlie 
plaintitf  and  defendants  to  tbe  report  and 
amended  report  of  therefereeareconfused. 
It  seems  that  the  facts  found  prove  tbe 
alleged  usury,  but  It  likewise  appears  that 
the  court  allowed  tbe  plaintilT  Interest  at 
tbe  ordinary  ratenpon  the  principal  of  his 
debt,  upon  tbe  ground,  it  seems,  that  the 
plaintitf  waa  entitled  to  Interest  upon  his 
debt  purged  of  the  usury.  This  Is  error. 
If  usury  is  not  proven,  then  the  plaintiff  is 
entitled  to  interest  at  the  rate  ol  Spec 
centum  per  annum,  as  that  rate  Is  stipu- 
lated tor  in  the  notes.  If  the  defense  of 
usury  shall  be  proven,  then  tbe  plaintitf 
will  forfeit  the  interest  under  the  statute. 
It  seems  that  the  plaintiff  insisted  that 
a  custom  of  merchants  in  the  city  of  Wil- 
mington, where  he  resides  and  does  busi- 
ness as  a  merchant,  warranted  the  taking 
ot  Interest  In  a  way  that  was  greater 
thon  that  allowed  by  tliestatute  and  stip- 
ulated for  in  the  notes.  This  contention 
is  without  foundation.  Such  custom, 
whatever  it  may  be,  cannot  supersede  or 
modify  tht*  stat^ute.  It  Is  possible  that 
such  custom  might.  In  some  possible  view 
ot  the  case,  go  to  show  that  be  did  not  In 
fact  "knowingly"  take,  receive,  or  charge 
an  unlawful  rate  of  interest.  As  we  see 
the  reports  of  tbe  referee  and  the  excep- 
Hons  thereto,  they  are  not  satisfactory; 
and  we  deem  it  proper,  with  a  view  to 
justice,  to  overrule  and  disregard  the  ex- 
ceptions of  the  parties,  and  direct  the 
court  below  to  set  the  judgment  aside, 
and  recommit  the  report  to  the  referee, 
with  instructions  to  make  inquiry  and 
report  as  to  tbe  alleged  usury,  and  restate 
tbe  account  in  accordance  with  this  opin- 
ion. Grant  v.  Bell,  90  N.  C.  558;  Burke  v. 
Turner,  89  N.  C.  246:  McCampbell  v.  Mc- 
Clnng.  75  N.  C.  893.  Both  the  plaintiff  and 
defendants  appealed,  and  what  we  have 
said  applies  to  and  disposes  of  both  ap- 
peals. To  tbe  end  that  further  action 
may  be  taken  in  the  court  below  in  ac- 
cordance with  this  opinion,  let  the  same 
be  certified  to  that  court.    It  isso ordered. 


ao»  N.  c.  m) 

McLean  v.  Breecb  et  «/. 

(Supreme  Court  of  North  Carolina.    Deo.  1, 
1891.) 

Lunatic— Sali  ov  Pbopbbtt  vob  Dbbts. 

1.  In  North  Carolina,  In  an  action  to  settle 
MM  aoooant  of  Vae  guardian  of  a  lanatio,  the 


facts  as  to  each  Itetn  must  be  shoivn,  and  it  must 
appear  that  all  expenditores  were  legal. 

8.  CTnder  Code  N.  C.  f  1401,  providiag  that 
"vouobers  are  presumptive  evidence  of  diabarse- 
ment"  by  a  ruerdian,  such  vouchers  must  state 
with  reasonable  particularity  their  purpose,  on 
What  account  they  were  made,  and  the  time  when 
made,  so  ttiat  it  may  appear  ttiat  the  expenditure 
was  proper. 

8.  Only  so  much  of  the  property  of  a  lunatic 
as  exceeds  the  amount  necessary  for  tiie  support 
of  his  family  will  be  a«ld  by  order  of  court. 

Appeal  trom  superior  court,  Cumberland 
county;  James  C.  MacRab,  Judge. 

Action  by  John  P.  McLean,  guardian, 
against  Mrs.  .Tames  Breece  aod  others,  to 
compel  a  settlement  of  plain  tiff's  accounts. 
Judgment  for  plaintiff.  Defendants  ap- 
peal.   Reversed. 

C.  W.  Broadfoot  and  Joba  W.  Hinsdale, 
tor  appellants.    W.  A..  Guthrie,  tor  appellee. 

Mebbimon,  C.  J.  The  late  ward  of  the 
plaintiff  was  a  lunatic  many  years  next 
prior  to  his  death  In  1886.  and  this  action 
is  brought  against  bis  administrator  and 
others,  tlie  widow  and  next  of  kin,  to  com- 
pel a  settlement  of  the  plaintiff's  uccounta 
as  guardian.  The  record  is  imperfect  and 
confused.  It  appears tbata  summons  waw 
issued  and  served,  but  neither  the  com* 
plaint  nor  answer  appears,  and  the  order 
ot  reference  Is  scarcely  dUcernible.  The 
report  ot  the  referee  Is  not  satisfactory. 
The  findings  of  fact  lu  respect  to  severat 
disbursements  of  money  are  Imperfect,  and 
It  Is  impossible  to  see  whether  or  not  sev- 
eral Items  ot  the  account  should  or  should 
not  have  been  allowed.  Tbe  grontids  ot 
exception  are  that  certain  of  the  expend!, 
tares  and  disbursements  were  not  for  tbe 
benefit  ot  the  ward's  wife  and  infant  child, 
were  not  necessary  for  their  support,  and 
were  not  aathoriced  by  law.  Evidence 
should  hare  been  required,  and  the  facta 
found  as  to  each  it«rm  ot  tbe  account  ques- 
tioned, and  particularly,  for  the  present 
purpose,  as  to  the  nature,  purpose,  and 
application  of  the  expenditures  and  dis- 
bursements in  question.  The  facts  Kolntr . 
to  show  that  they  were  or  were  not  prop- 
er ones  should  be  fonnd.  and  It  should  ap- 
pear that  all  expenditures  and  disburse- 
ments were  such  as  the  law  allowed.  It 
was  not  sufficient,  tor  example,  that  tbe 
plaintiff  produced  sundry  vouchers  (or  ex- 
penses incurred  in  going  to  and  from  tbe 
asylum  to  see  the  ward.  It  should  have 
appeared,  when  these  vouchers  were  ques- 
tioned, that  such  visits  were  necessary, 
and  tbe  expenses  reasonable.  And  so  of 
other  Items  of  the  account.  It  Is  true, 
as  insisted  tor  tbe  plaintiff,  that  the  stat- 
ute (Code,  S  140U)  makes  vouchers  pre- 
sumptive evidence  of  disburseiuents.  act- 
ually made,  but  not  ot  their  nature  and 
bdrpose,  and  tbe  necessity  for  them,  when 
the  same  are  not  expressed  in  them.  To. 
make  such  vouchers  presumptive  evidence, 
tbey  should  state  with  reasonable  particu- 
larity the  purpose  ot  them,— on  what  par- 
ticular account  tliey  were  made,  tbe  tUne 
made,  etc., — so  as  to  make  it  appear  by 
them  that  tbe  expenditure  or  disburse- 
ment was  a  proper  one.  Tbe  property 
of  the  lunatic  in  tbe  hands  of  the  guardian 

■Relating  to' executors,  guardians,  eta 
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is  tn  eustodta  legts,  and  all  sales  of  sucb 
property  to  pay  debts  of  the  ward  due 
or  owing  by  blm  at  ttae  time  he  became  a 
lunatic  should  be  made  by  the  gnai'dlan, 
with  the  sanction  of  the  court,  obtained 
as  by  the  statute  prescribed.  Adams  v. 
Thomas,  81  N.  C.  296;  Adams  v.  Thomas, 
»3  N.  C.  521.  The  law  intends  that  the 
debts  of  the  Innatic  shall  he  paid.  If  he  has 
pn>perty  sufficient  for  the  purpose,  after 
retaining  a  sufficient  part  thereof  for  the 
reasonable  support  of  his  wife  and  infant 
children.  Property  for  the  latter  purpose 
ought  not  to  be  sold,  and  will  not  be, 
with  the  sanction  of  the  court.  But. 
where  the  Innatlc  has  a  surplus  beyond 
that  amount,  property  will  be  sold  by  or- 
der of  the  court,  and  assets  so  arising 
roay  be  applied  to  the  payment  of  the  lu- 
natic's debts  by  the  guardian.  And  so, 
when  the  latter  has  money  that  came  into 
bis  hands  not  ho  needed  for  the  support 
of  the  lunatic  and  his  family,  be  may  In 
good  faith  pay  debts  of  the  ward;  but  b« 
should  be  sure  that  the  debts  are  Justly 
due.  and  such  as  ought  to  he  paid,  other- 
wise he  will  not  be  allowed  credit  in  his 
account  for  dlRbursements  on  such  ac- 
count. The  guardian  must  be  held  to  a 
strict  and  just  account  as  to  the  property 
of  his  ward,  and  if,  by  bis  neglect  or  fail- 
ure to  observe  the  requirements  of  the 
statute  in  caring  for  aud  making  sale  of 
the  same,  the  estate  of  the  lunatic  shall 
sustain  damage,  he  will  be  retiulred  to 
account  therefor  in  all  proper  ways  and 
connections.  When,  however,  he  in  good 
faith  pays  debts  that  ought  to  be  paid, 
and  by  so  doing  the  ward's  estate  suffers 
no  prejudice,  he  will  be  allowed  credit  tor 
dlsburHements  of  assets  in  his  hands  in 
such  respect.  The  guardian  always  fails 
to  observe  statutory  requirements  affect- 
ing him.  at  his  peril.  It  is  his  duty  to  ob- 
serve statutory  regulations,  and  In  all 
thingn,  in  good  faith,  to  have  In  view  the 

food  and  just  advantage  of  his  -ward. 
Bveral  of  the  exceptions  were  properly 
abandoned  In  this  court.  We.  think  that 
those  must  be  sustained  as  to  vouchers 
numbered,  respectively.  In  the  account 
stated  by  the  referee,  as  2,  5.  6.  7, 10, 11, 12, 
18. 14, 15, 16. 17, and  as  to  that  designated, 
"Sundry  trips  to  Raleigh  on  account  of 
ward. "  As  to  the  vouchers  thusdeslgnatcd, 
the  referee  must  be  required  to  inquire 
more  particularly  as  to  the  nature  and 
purpose  of  and  the  necessity  for  theexpend- 
Itures  and  disbursements  embraced  by 
them,  to  the  end  the  court  may  see  and  de- 
termine that  they  were  substantially  such 
asthelawallowedto  be  made.  To  the  end 
thatsuchfurtherlnquiry  may  be  niude,  and 
the  judgment  modified  thereupon,  if  need 
be. let  this  opinion  be  certified  to  the  supe- 
rior court.    It  Is  80  ordered. 


(IM  N.  C.  465) 

Blaoxbuki  t.  Fair. 

(Supreme  Court  cf  North  OaroUna.    Deo.  1, 
18S1.) 

AppkU/— Objbotior  not  IUisbd  Bslov— Instbuo- 

T10U8. 

Error  cannot  be  predicated  on  the  failure 
of  the  trial  court  to  give  Instructions  which 
were  first  suggested  on  a  motion  for  a  new  trial. 


Appeal  from  superior  court,  Stokes  coun- 
ty; JRSSB  F.  Graves,  .fudge.    Affirmed. 

Action  by  J.  J.  Blackburn  against  A.  J. 
Fair  for  damages  arising  from  the  sale  of 
an  unsound  horse.  Judgment  for  plain- 
tiff.   Defendant  appeals. 

J.  T.  Morehead,  for  appellant.  Wataon 
d  Baxton,  for  appellee. 

Mbbbimon,  C.  J.  There  was  no  excep- 
tion to  evidence  received  or  to  that  ex- 
cluded on  the  trial  in  this  case;  nor  were 
there  any  objections  to  the  instructions  the 
court  gave  the  Jury.  After  verdict,  on  the 
motion  for  a  new  trial,  the  defendant,  in 
support  of  his  motion,  contended  that  it 
should  have  given  the  jury  certain  instruc- 
tions his  counsel  for  the  first  time  then 
suggested.  The  motion  was  denied.  The 
court  having  given  the  jury  appropriate 
instructions,  as  it  appears  it  did  without 
objection.  If  the  defendant  desired  that  it 
should  give  fuller  or  special  Instructions, 
he  sliould  have  stated  the  same  in  apt 
time,  and  requested  the  court  to  give 
them.  It  was  too  late  after  verdict  to  com- 
plain that  iustrnctions  that  the  court 
miflrht  have  given  were  not  given.  Davis 
▼.  Council,  92  N.  C.  725;  Brauton  v. 
O'Briaut,  93  N.  C.  99;  State  v.  Debnam.  98 
N.  C.  712,  3  S.  E.  Bep.  742;  State  v'.  Bailey, 
100  N.  C.  528,  6  S.  £  Rep.  372.  Judgment 
affirmed. 

(10>  N.  a  411) 

Obrendbr  v.  Craffin  et  at. 

{Supreme  Court  of  North  Carolina.    Dee.  1, 
1891.) 

TalAIi— DiBBCTINO  Vbrdiot. 
Where  plaintiff,  in  un  action  for  tUe  pos- 
session of  land,  offers  in  evidence  an  administra- 
tor's deed  of  tae  land,  which,  on  account  of  the 
inadequacy  of  oonalderation,  Is  auserted  by  de- 
fendants to  t>e  frandulent.  It  Is  error  for  the 
coart  to  take  the  issue  from  the  jary,  and  direct 
what  their  finding  shall  be,  since  inadequacy  of 
price  Is  but  a  badge  of  fraud,  to  be  considered 
by  the  jury  with  other  suspioious  circumstances. 

Appeals  from  snt>erlor  court.  Davie 
county:  John  G.  Bynum,  Judge.  Re- 
versed. 

Action  by  W.  C.  Orrender  against  M.  R. 
Chaffln  and  others  to  recoverland.  Judg- 
ment for  defendants.    Both  parties  appeal. 

The  other  facts  of  the  case  appear  in  the 
following  statement  by  Avkst,  J.: 

The  plaintiff  brought  an  action  for  pos- 
session of  land,  and  offered  the  deed  of  an 
administrator  c.  t.  a.  to  the  land  In  con- 
troversy, made  by  virtue  of  a  power  con- 
tained in  the  will  of  David  Call,  executed 
in  1838,  which  power  Is  construed  In  the 
case  of  Orrender  v.  Call,  101  N.  C.  399,  7  S. 
E.  Rep.  878,  together  with  the  will  of  Da- 
vid Call.  The  defendants  claim  through 
conveyances  from  the  heirs  at  law  of  Da- 
vid Call,  and  set  up,  as  a  ground  of  af- 
firmative relief,  that  there  was  a  fraudu- 
lent combination  or  collusive  arrangement 
between  the  plaintiff  and  the  administra- 
tor to  prevent  a  fair  competition  of  bid- 
ders at  the  administrator's  sale  of  the 
land,  and  that  by  reason  of  such  collu- 
sive combination  the  plaintiff  wasenabled 
to  buy  at  a  grossly  Inadequate  price. 
The  defendants  ask  that  the  sale  he  de- 
clared fraudulent,  and  the  deed  executed 
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In  pursuance  of  It  be  declared  void  and 
canceled.  There  were  many  circiimstan- 
cesshown  tending  tn  prove  such  {raudnlent 
combination,  but,  as  tbe  conrt  directed  a 
finding  on  tbe  issues  lor  tbe  defendant,  It 
is  not  necessary  to  give  in  tall  any  testis 
mony  bat  that  of  the  plaintiff.  His  wife 
was  a  dauKhter  of  Berry  Call,  and  a  devi- 
see under  bis  will.  He  testified  as  follows : 
"I  was  berp  on  tbe  day  of  sale.  CbaflSn 
put  up  the  land  for  sale.  Cornatzer 
stepped  up  and  forbid  tbe  sale,  and  said 
he  bad  a  deed.  Taylor  did  tbe  same. 
They  stopped  tbe  sale.  Bailey  said  they 
were  going  to  sell  tbe  land  under  the  will 
of  David  Call,  Sr.,  and  if  any  others  bad 
any  exceptions  .to  come  up.  Tbe  lands 
were  then  put  up.  Several  there.  I  bid 
ten  dollars  on.  the  land.  No  bid  against 
me.  Bought  tbe  David  Call  land  for  five 
dollars.  No  other  bids.  It  was  knocked 
off  to  me.  Chaffln  did  not  know  I  was 
going  to  bid.  I  had  nu  understanding 
with  him."  Cross-examined  by  defendant 
Cornatzer:  "It  was  a  fair  sale.  I  bad 
not  been  here  in  a  month  or  two.  I  reck- 
on I  had  some  time  before.  I  signed  Chaf- 
fin's  administration  bond.  Gothimtoad- 
minlster.  Did  not  talk  with  counsel  about 
land  before  sale.  I  bad  counsel  before  sale. 
Mr.  Bailey  got  him  to  examine  will.  He 
was  also  counsel  tor  the  administrator, 
Chaffln,  and  announced  the  terms  of  the 
sale.  He  said, '  We  are  going  to  sell  under 
the  will,'  and  asked,  if  others  had  objec- 
tions, to  state  it.  Chaffln  did  not  say  any- 
thing that  I  remember.  I  paid  a  low  price. 
Did  not  pay  the  money  that  day.  Gave  a 
note  at  six  months.  Paid  it, and  gotdeed. 
There  are  61  or  62  acres  in  the  Dave  Call 
place.    There  are  28  acres  in  tbe  Cornatzer 

?lace.  There  are  225  or  230  acres  in  the 
obn  Taylor  place.  I  did  not  know  that 
Robertson  had  any  of  tbe  land.  If  I  have 
blm  sued.  I  don't  know  it.  I  brought  suit 
against  those  in  possession.  Knew  Tay- 
lor was  claiming  the  land  when  I  bought. 
Did  not  know  Cornatzer  was,  before  sale. 
Knew  Dave  Call  was.  The  Dave  Call 
land  worth  fSOO  or  f400.  I  sold  it  tor 
$500.  Don't  know  how  long  before  sale 
I  employed  counsel;  five  or  six  months. 
I  got  Chaffln  to  administer,  and  signed 
his  bond.  Don't  know  wbat  commissions 
Chaffln  got.  I  made  no  arrangements 
with  blm  to  get  his  pay."  Cross-examinerl 
by  defendant,  Chaffln:  "Cornatzer  never 
complained  to  me  of  the  price  I  paid  for 
tbe  land.  I  gave  bond  for  tbe  purcluise 
money  to  Chaffln  on  the  day  of  sale. 
Don't  know  why  land  didn't  bring  more, 
only  they  forbid  the  sale,  and  tbe  title 
was  in  dispute."  Redirect  examination: 
"I  did  not  get  any  money  for  the  Dave  Call 
land  I  sold.  I  sold  on  credit.  Have  not 
been  paid  yet."  Tbe  issues  submitted, 
with  the  responses  returned  by  direction 
of  the  conrt,  were  as  follows:  (1)  Is  tbe 
plalntiK  the  owner  of  the  land  in  contro- 
versv?  No.  (2)  "What  damage,  if  any, 
has  the  plaintiff  sustained?  (3)  Was  the 
sale  of  the  administrator  Invalid,  as  al- 
leged in  the  answer?  Yes.  The  plaintiff 
and  the  defendant  Ciiaffln  both  asked  in- 
structions. Among  the  requests  by  plhln- 
tlfl  was  one  that  the  burden  was  upon  the 
defendant  Cornatzer  to  prove  tbe  fraud  al- 


leged, and  also  a  guilty  participation  in 
the  fraud  on  the  part  of  the  plain titt,  Ur- 
reuder.  The  court  declined  to  give  tbe 
instruction,  and  directed  tbe  Jury  to  re- 
spond to  the  first  issue  "No,"  and  to  the 
third  Issue  "  Yes. "  To  the  refusal  of  tbe 
court  to  give  tbe  instructions  asked,  and 
to  the  ruling  in  directing  tbe  issues  to 
be  so  found  by  the]nry,the  plaintiff  except- 
ed ;  as  also  did  the  defendant  Chaffln. 

Batcbelor  &  Derereux,  E.  L.  Oattber, 
and  T.  B.  Bailey,  tor  appellant.  Watsoa 
&  Buxtou  and  A.  E.  Hnltoa,  for  appellees. 

Avery,  J.,  (after  stating  the  facts.) 
The  Judge  who  tried  the  cause  below  envd 
In  taking  tbe  issues  away  from  tbe  Jury, 
and  directing  what  their  findings  should 
be.  There  is  a  class  of  cases  in  wblcb  the 
court  may  declare  that,  in  any  aspect  of 
the  evidence,  the  party  charged  was  guilty 
of  fraud,  and  there  Is  often  an  admitted 
state  of  facts  which  tbe  conrt  may  tell  tbe 
Jury  raises  a  presumption  of  fraud,  and, 
in  tbe  absence  of  tCHtlmony  tending  to  re- 
but the  prima  facie  proof,  the  finding  of 
the  jury  may  be  directed  by  tbe  court. 
Berry  v.  Hall,  105  N.  C.  163, 10  S.  E.  Rep. 
903;  WoodruB  v.  Bowles,  104  N.C.  11)7, 10  8. 
E.  Rep.  482;  State  y.  MItcheU,  102  N.  C.  368, 
9S.E.Rep.702;  Hardy  v.  Simpson,  13  Ir«d. 
1.S2;  Costen  v.  McDowell,  107  N.  C.  546. 13 
S.  E.  Rep.  432;  McLeod  v.  Bullard.  84  N. 
C.  515 ;  Lee  v.  Vearce,  68  N.  C.  76.  The 
case  at  bar  does  not  tall  within  either  of 
the  classifications  mentioned, but  involves 
an  issue  the  affirmative  of  which  it  is  nec- 
essary to  sustain  by  testimony  satisfac- 
tory to  tbe  jury.  Bobbltc  v.  Rod  well,  105 
N.C.  236,  11  S.  E.  Rep.  245;  Harding  v. 
Long,  103  N.  C.  1,  9  S.  E.  Rep.  445;  Lee  r. 
Pearce,  supra.  In  Berry  y.  Uall,  supra, 
the  court  say  that  "tbe  fact  that  an  in- 
adequate price  was  paid  is  but  a  circum- 
stance tending  to  show  frand,  and,  at 
most,  is  to  be  considered  a  badge  of  fraud 
that  throws  suspicion  on  the  transaction, 
and  calls  tor  close  scrutiny.  •  •  • 
Proof  of  gross  inadequacy  of  price,  stand- 
ing alone  as  a  circumstance,  in  tbe  at>- 
sence  of  actual  fraud  or  undue  Infiuence,  Is 
Insufficient  to  warrant  a  decree  declaring 
tbe  conveyance  void."  See,  also.  Bump, 
Fraud.  Conv.  76,  77,  S7;  BIgelow,  Frauds, 
136;  Ken,  Fraud  &  M.  1S9;  Potter  v.  Rv- 
erltt,  7  Ired.  Eq.  158;  Moore  v.  Reed,/2 
I  red.  Eq.  5X0.  In  Osborne  v.  Wilker.  lOS 
N.  C.  671. 13  S.  E.  Rep.  285,  this  court  said: 
"Inadequacy  of  price  is  not  of  Itself  in  any 
case  sufficient  ground  tor  setting  aside  a 
conveyance  as  fraudulent,  but  is  a  suspi- 
cious circumsteuice,  to  be  considered  In 
connection  with  other  testimony  tending 
to  show  fraud  In  procuring  its  execution. 
•  •  •  If  additional  testimony  were  ot- 
tered tending  to  show  a  fraudulent  combi- 
nation to  prevent  a  fair  competition  of 
bidders  on  the  part  of  her  husband  and 
others,  in  which  she  participated  or  of 
which  she  bad  notice  before  buying,  then 
the  jury  would  be  justified  in  considering 
tbe  inadequacy  ot  the  price  paid  for  the 
Cnpps  Mine,  In  connection  with  other 
badges  offraud.and  with  thetactthat  she 
was  the  wife  of  the  debtor."  In  that  case 
the  sheriff  sold  under  execution  the  Capps 
I  Mine,  a  tract  ot  land  that  bad  once  lieen 
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sold  for  f  13,000,  and  the  wife  of  the  judg- 
ment debtor  bougbt  it  for  f  5.  The  Judge 
below  was  asked  to  charge  that  there 
was  a  presumption  of  fraud  in  the  pur- 
chase of  the  property,  but,  in  lieu  of  the 
instruction  aslced,  charged  the  Jury  that 
if  the  sale  was  bona  tide,  and  not  made  in 

gursuance  of  an  arrangement  between  the 
UBband.  acting  for  the  wife,  and  the  sher- 
iff, to  defraud  creditors  by  getting  proper- 
ty for  a  small  price,  it  was  valid,  though 
f  13,000  Worth  of  property  was  bought  for 
f5.  it  the  testimony  was  not  such  as  to 
show  fraud  in  law,  to  be  declared  by  the 
court,  and  did  not  raise  a  presumption 
that  the  land  was  sold  by  the  adminis- 
trator, and  bought  by  the  plaintiff,  in 
pursuance  of  a  collusive  plan  concocted 
by  them,  at  a  totally  inadequate  price, 
then  the  small  sum  paid  by  the  purchaser 
was  but  a  budge  of  fraud,  to  be  consid- 
ered by  the  jury  in  connection  with  other 
suspicious  circumstances  in  passing  upon 
an  Issue  as  to  the  alleged  fraudulent  com- 
bination between  the  administrator  and 
the  plaintiff  to  prevent  a  fair  competition 
of  bidders,  and  to  enable  the  latter  to  buy 
the  land  at  the  sale  at  a  grossly  inade- 
quate price,  if  such  issue  was  fairly  raised 
by  the  pleadings.  Tn  this  case  the  plain- 
tiff had  the  right,  guarantied  to  him  by 
the  constitution,  to  demand  that  the  jury 
should  pass  upon  the  issue  Involving  the 
question  of  fraud,  after  appropriate  In- 
structions from  the  court,  and  to  pass  upon 
the  weight  of  the  testimony,  and  deter- 
mine whether  it  was  sufficient  to  satisfy 
tbem  that  there  was  such  a  fraudulent 
combination  to  prevent  the  property  from 
bringing  a  higher  price,  and  to  enable  the 
plaintiH  to  buy  it  far  below  Its  real  value. 
Berry  v.  Hall,  supra.  If  the  administrator 
acted  in  good  faith,  or  if  Orrender  did  not 
participate  in  any  wrongful  purpose  on 
the  part  of  Chaffln,  but  bought  the  land 
upon  bis  own  judgment  and  upon  advice 
as  to  title,  despite  the  claim  of  Cornatzer 
and  his  openly  forbidding  the  sale,  then  the 
right  of  Orrender  as  a  bona  Sde  purchaser 
is  not  impaired  or  vitiated  because  the 
defendant,  by  his  own  conduct  at  the  sale, 
enabled  him  to  get  the  land  at  but  a  nom- 
inal price. 

Counsel  for  the  plaintiff  contended  here, 
(stating  that  the  case  was  presented  tn  the 
same  way  to  the  court  below.)  not  only 
that  the  judge  was  warranted  in  declaring 
that  therewas  fraud  and  in  taking  the  case 
out  of  the  hands  of  the  jury,  ou  the  ground 
that  the  price  paid  by  the  purchaser  at 
esecution  sale  was  grossly  inadequate, 
but  that  tlie  testimony,  in  the  aspect  most 
favorable  to  the  plaintiff,  was  sufficient 
to  raise  a  presumption,  at  least,  which  was 
not  rebutted  by  the  other  evidence,  that 
there  was  acoUusivecombination  between 
the  administrator,  Chaffln,  and  the  plain- 
tiff, Orrender,  to  cause  the  land  to  sell, 
and  enable  the  latter  to  buy,  at  a  price 
out  of  proportion  to  its  true  market  value. 
In  answer  to  this  view  of  the  subject,  we 
need  not  look  beyond  the  testimony  of 
Orrender  himself,  to  which  counsel  re- 
ferred US.  Orrender  concluded  his  testi- 
mony with  this  statement:  "Chaffln  did 
nut  know  I  was  going  to  bid ;  I  had  no 
understanding  with  him. "  If  Orrender  is 
v.l3s.B.no.36— 58 


to  be  believed,  there  was  no  combination 
between  the  administrator  and  himself, 
and  he  had  a  right  to  demand  that  the 
jury  pass  upon  his  own  statement,  though 
the  evidence  of  every  other  witness  had 
been  directly  in  conflict  with  it.  It  is  true 
that  there  were  many  circumstances,  men- 
tioned by  counsel,  that  could  have  been 
collated  and  presented  to  the  jury,  as 
tending  to  show  that  Orrender's  state- 
ment was  not  true.  The  facts  that  be  in- 
duced Chnffln  to  administer,  signed  his 
bond,  and  consulted  with  his  counsel  as 
to  the  title,  and  that  the  administrator 
advertised  to  sell  In  30  days,  refused  to 
postpone  the  sale,  and  afterwards  Invited 
objections  to  selling,  taken  In  connection 
with  the  very  great  Inadequacy  ol  the 
price  and  other  circumstances,  might  have 
been  presented  by  counsel  in  the  argument 
as  apparently  Inconsistent  with  and  hav- 
ing a  tendency  to  contradict  the  plaintiff's 
stat?ment  that  he  acted  in  good  faith. 
If  the  answer  distinctly  charged  a  fraudu- 
lent combination,  or  was  aided  by  the 
answer  of  Chaffln,  so  as  to  cure  the  defect- 
ive pleading,  an  issue  should  have  been 
submitted  involving  the  question  whether 
there  was  a  fraudulent  combination.  It 
would  seem  now  that,  whatever  defect 
there  may  be  in  the  allegation  of  frand, 
the  answer  Is  aided  in  this  respect  by  the 
denial  of  collusion  by  the  other  party. 
The  question  whether  Cornatzer  forbade 
the  sale,  and  thereby  caused  the  land  to 
bring  a  small  price,  would  bear  upon  the 
main  issue,  but  would  not  be  decisive  of 
the  controversy.  If  Orrender  acted  in 
good  faith,  and  the  land  sold  for  a  song, 
simply  because  of  the  imprudent  and  un- 
fortunate course  pursued  by  the  pur- 
chasers claiming  under  the  heirs  at  law, 
the  validity  of  the  sale  and  ot  the  sheriff's 
deed  cannot  be  successfully  assailed.  His 
honor  should  have  submitted  an  appro- 
priate issue,  involving  and  decisive  of  the 
questions  whether  the  purchase  was  made 
in  good  faith,  or  whether  there  was  a 
fraudulent  combination  which  prevented 
the  land  from  bringing  a  fair  price.  In 
his  instruction  to  the  jury  it  was  bis  right, 
and  might  have  been  made  by  proper  re- 
quests his  duty,  to  recapitulate  to  the 
jury  all  of  the  testimony  tending  to  estab- 
lish or  to  disprove  the  allegation  of  fraud 
set  up  as  a  ground  of  affirmative  relief. 

Counsel  did  not  insist,  with  apparent 
confidence,  upon  the  view  that  the  pur- 
chasers from  the  heirs  at  law  took  a  good 
title  despite  the  power  of  sale  contained 
in  the  will.  We  will  not,  therefore,  dis- 
cuss that  subject  at  any  ctjiisiderable 
length,  as  the  will  of  David  Call,  Sr.,  was 
construed  in  the  case  of  Orrender  v.  Call,  101 
N.  C.  309,  7  S.  E.  Rep.  878,  and  it  was  held 
that  the  administrator  had  power  under 
the  will  to  convey  the  land  after  the  death 
ot  bis  widow.  It  was  also  held  in  that  case 
that  no  aiienatiun  of  a  devisee  operated 
to  defeat  the  power  of  sale,  and  that  the 
possession  of  the  alienee  under  such  deed 
was  not  adverse.  It  will  be  possible,  if 
any  mistake  has  been  made  as  to  the  num- 
ber of  devisees  under  the  will,  to  correct 
it  when  anntberjudgment  shall  be  entered. 
It  was  proper  to  make  the  administrator, 
Chaffln,  a  party  defendant,  as  it  was  nec> 
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cssary  to  have  him  before  the  court  before 
the  demand  for  aflSrinatiTt.'  relief  could  be 
heard  and  granted.  For  the  error  of  the 
court  in  directing  the  responses  of  the 
Jury  tu  the  Issues  a  new  trial  must  be 
awarded  to  the  plaintiff. 

The  defendant  appealstrom  themllnK  of 
the  court  directing  the  Issues  to  be  fonnd 
in  his  favor,  and  to  the  refusal  to  give  in- 
structions prayed  for.  Under  the  circum- 
stances, it  is  too  plain  for  argument  that 
there  is  no  error  in  the  ruling  of  the  court 
of  which  the  defendnnt  Cornat«er  could 
Justly  complain.  There  was  no  error  as- 
signed except  that  mentioned,  which 
seems  to  have  been  the  common  ground 
of  exception  by  both  parties.  There  was 
no  error. 

(88  Va.  4G6) 

Kramer  v.  Blair  et  al. 
(.Sv/preme  Court  of  AppeaU  of  Rrffinlo.    Dec. 

8,  vmi.) 

BAtM  OF  Land— Adtroritt  or  Aobnt. 
Real-estate  agents  wrote  asking  an  owner 
of  land  for  an  opportunity  to  make  a  sale  tor 
him,  and  inquiring  his  terms.  The  owner  re- 
plied, at  different  times,  that  his  "price"  for  the 
property  was  $9,000;  that  he  "would  sell"  for 
(10,000;  and  that  he  "had  concludedto  take"$lU,• 
000;  but  nowhere  did  he  expressly  authorize  them 
to  act  as  Ms  agents.  BeUC,  that  their  authority 
did  not  extend  to  making  a  sale,  but  only  to 
transmitting  offers  for  the  approval  of  the  owner, 
and  that  it  was  incumbent  upon  a  purchaser  to 
look  to  their  authority. 

Bill  by  Blair  and  others  against  F.  C. 
Kramer  fur  the  specific  performance  of  a 
contract  for  the  sale  of  land.  There  was 
a  decree  for  complainants,  and  defendant 
appeals.    BevHrsed. 

PhlegHF  &  Johnson,  Grteia  &  Watta, 
and  Thoa.  W.  Miller,  for  appellant.  Haas 
brovgh  &  Haoebrougb  and  Pean  &  Cocke, 
for  appellees. 

Lact,  3.  This  Is  an  appeal  from  a  de- 
cree of  the  hustings  court  of  R«mnokecity, 
rendered  at  its  May  term,  1891.  The  bill 
was  filed  by  the  appellees  to  have  specific 
performance  of  an  alleged  contract  in 
writing  for  the  sale  of  land  against  the 
appellant.  The  alleged  contract  set  up  in 
the  bill  was  claimed  to  have  been  made 
with  certain  agents  or  brokers,  doing 
business  in  the  name  and  style  of  Hanckel, 
Kemp  &  Co.  The  said  agents  or  brokers 
admit  the  contract,  and  seek  to  sustain 
It  as  against  their  alleged  principal,  (the 
appellant,)  and  insist  upon  their  authori- 
ty to  bind  their  principal.  The  alleged 
principal  denies  the  authority  to  bind 
him  as  his  agents,  and  repudiates  the  con- 
tract altogether,  and  refuses  to  do  any 
uct  to  ratify  the  same.  The  evidence  on 
both  sides  was  taken  in  the  form  of  depo- 
sitions, and  upon  the  bearing  the  said 
court  decreed  specific  performance  against 
the  said  appellant.  From  this  decree  the 
easels  hereon  appeal.  The  questions  aris- 
ing for  adjudication  on  this  api)eal  are — 
First,  whether  any  contract  has  been 
made  binding  upon  the  alleged  principal, 
(the  appellant;)  and,  in  the  second  place, 
whether  this  contract,  it  so  duly  made, 
upon  competent  authority,  should  be  spe- 
cifically performed  by  the  court.    In  the 


first  place,  therefore,  we  will  consider  how 
far  the  said  real-estate  agents  or  brokers 
were  clothed  with  authority  to  make  a 
contract  for  the  appellant,  acting  within 
the  scope  of  their  authority  as  his  ageuts. 
"What  authority  had  been  conferred  on  the 
alleged  agents  by  the  appellant  to  make  a 
complete  sale  of  these  lots?"  is  the  first 
question  argued  by  the  learned  counsel 
tor  the  appellees.  And  It  Is  said  by  the 
learned  counsel  for  the  appellant  that  "the 
first  question  that  naturally  arises  in  a 
case  of  this  character  Is  whether  the  al- 
leged agents  had  the  authority  to  make 
the  sale  that  it  is  charged  was  made. " 

We  will  first  consider  this  question  upon 
the  facts  in  the  record.  The  whole  matter 
rests  in  wrltlne  and  in  telegrams,  so  far  as 
the  principal  and  the  agent  are  concerned. 
The  first  letter  which  passed  between  them 
is  as  follows:  "Roanoke,  Va.,  Sept.  19, 
1888.  F.  C.  Kramer,  Esq.,  Carlisle,  Pa.: 
Your  son  gave  us  your  address,  and  said 
If  we  wrote  you  thut  we  might  get  a 
chance  to  sell  some  of  your  property  here. 
You  have  three  lots  between  market-bouse 
and  city  hotel  that  we  wonid  like  to  get 
your  figures  on  and  terms, — if  cash  or  part 
cash ;  also  any  other  property  you  may 
give  us.  Hanckbi.,  Kkmp  &  Co. "  The  an- 
swertothis was  astollows:  YoursofSept. 
l»th,  1888,  to  hand.  My  price  is  fS.OOO, 
cash,  clear  above  commissions  and  expenses 
of  any  kind, formy  three  lotson  Salem  ave- 
nue, between  Jefferson  and  Neeson  streets. 
F.  C.Kramer. ~  And  the  next  letter  la: 
"Yours  to  band.  I  will  sell  lots  on  Salem 
avenue,  running  back  to  Campbell  street, 
separately,  $8,500  cash  for  lot  89;  93,260 
cash  for  lot  No.  90;  $3,000  for  lot  No.  91. 
F.  C.  Kramer.  "  On  September  26, 1888, 
Hanckel,  Kemp  &  Co.  wrote  as  follows  to 
Kramer:  "Your  favor  1st  to  hand,  and 
since  wrote  yoii,  but  have  received  no  re- 
ply. We  think  it  you  would  price  these 
three  lots  at  $10,000,  one-third  cash,  bal- 
ance one  and  two  years,  notes  bearing  In- 
terest at  6  per  cent.,oneand  twoyears,  we 
can  sell  the  lots,  but  find  very  much  trouble 
In  getting  as  much  cash  as  you  wish.  Our 
commission  on  this  would  be  $260.  We 
would  be  glad  it  you  would  run  down  to 
our  city,  as  I  think  it  would  be  to  your  In- 
terest; also  advise  if  you  would  sell  one 
lot, giving  price  and  terms."  On  the  next 
day  Kramer  wrote  to  Hanckel,  Kemp  & 
Co. :  "  Your  letter  to  hand.  I  will  take  for 
my  lots  on  Salem  ave.  •  •  •  $10,000, 
one-half  cash, "  etc.  "  I  have  no  objection 
to  selling  the  lots  separate. "  On  October 
3d  he  again  wrote:  "I  have  concluded  to 
take  $10,000  for  my  lots  on  Salem  avenue: 
one-third  cash,  balance  one  and  two 
years,  6  per  cent.,  secured  by  deed  of  trust 
on  the  eround.  Will  give  you  2  per  cent, 
commission.  Awaiting  reply. "  On  Octo- 
ber 6th  Hanckel,  Kemp  &  Co.  wrote:  "We 
have  Just  wired  yon  that  we  closed  sale  of 
your  Salem-A venue  lots,  which  we  have 
done  provided  you  will  accept  conditions 
which  we  think  very  liberal, "—setting  ont 
the  terms  proposed;  and  telegraphed: 
"Salem -A venue  lots  sold  If  you  will  accept 
terms  as  per  my  letter  of  this  morning;" 
and  wrote  same  day:  "We  underHtand 
that  some  otlier  agents  have  wired  you 
that  proper^  was    sold  by  them.     We 
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were  the  first  to  BeHi^etc.,  (this  waa  the 
Bale  to  SlmmoDB,  upon  which  Kramer  was 
Btied,  disposed  of  at  this  term  In  suit  uf 
Slmmona  v.  Kramer,  (Va.)  18  S.  £.  Itep. 
902;)  stated  that  they  had  wanted  60  days 
to  raise  the  cash  payment;  bat  that  they 
later  hi  the  day  had  heard  from  parties 
who  would  pay  the  fS.OOO  reqnlred  in  cash, 
(this  being  because  other  a^nts  claimed 
to  have  nold  to  Simmons  during  the  day;) 
adding:  "In  addition  to  this,  if  you  will 
close  sale  with  our  parties,  we  will  send 
you  onr  check  for  f  100,  or  you  can  deduct 
aame  from  oar  commission;'*  and  tele- 
graphed on  the  same  day:  "Sold  lots  as  per 
your  letter.  Weclalm  first  sale.  Dibregard 
my  letter  uf  this  morning. "  On  the  same 
day  other  agents  still  telegraphed  to  Kra- 
mer, ( Asbury,  Greider  &  Co. :)  "  Will  yoa 
take  $11,000,  third  cash,  on  two  years?" 
And  on  the  same  day  Hanck«l,  Kemp  & 
Co., later  in  theday,  telegraphed:  "Do  not 
close  for  $11,000;  might  get  you  $12,000." 
On  October  iltb  Hockaday  &  Co.  wrote 
to  this  appellant  that  they  had  made  sale 
of  these  same  lots.  The  said  firm,  Hanck- 
el,  Kemp  &  Co.,  now  claim  to  have  made 
a  sale,  binding  on  Kramer,  to  the  appel- 
lees; and  this  suit  Is  brought  by  the  appel- 
lees, as  already  stated,  to  compel  Kramer 
to  specifically  perform  the  con  tract  made 
for  him  by  his  said  agents,  Hanckel, Kemp 
&Co. 

In  the  flrstplace.itisclearthat  if  Hanck- 
el, Kemp  &  Co.  have  ever  been  appointed 
the  agentH  of  Kramer  to  make  a  sale  for 
him,  they  have  failed  to  produce  any  proof 
of  their  appointment  assuch.  Kramer  had 
said  to  them :  "  I  will  sell,  "etc. ;. "  my  price 
is,"  etc.;  and  "I  have  concluded  to  take." 
Bat  he  has  nowhere  authorized  them  to 
act  as  his  agents,  and  they  themselves 
evidently  did  not  claim  any  such  authority 
At  the  time.  In  the  letter  announcing  the 
alleged  sale  they  say:  "In  addition  to 
this,  if  yoa  will  close  sale  with  uur  parties 
we  will  send  you  onr  check  foronehnndrod 
dollars."  Now,  they  say  they  had  author- 
ity, and  did  at  this  date  make  a  binding 
aale,  on  which  the  appellees,  Blair,  etc., 
brought  their  suit.  And  on  the  same  day, 
after  they  had  made  a  valid  and  binding 
sale,  as  they  now  claim,  they  telegraphed 
bim:  "Do  not  close  for  eleven  tbonsand; 
might  get  you  twelve  thousand."  How 
cunld  they  do  this  if  they  had  already 
HOld  for  $10,000?  In  addition,  it  is  proved 
by  the  deposition  of  W.  A.  Kramer  that 
the  appellant  declined  to  appoint  them, 
or  any  other  real-estate  agents  or  bro- 
kers, his  agents  to  make  a  binding  sale  for 
him.  As  has  been  said,  Kramer  had  no 
dealings  directly  with  the  appellees.  They 
claim  only  through  their  dealings  with 
Hanckel,  Kemp  &  Co.,  who  were,  as  they 
tbemselveM  admit,  agents,  with  special 
and  limited  powers,  to  find  a  purchaser, 
subject  to  tbe-ratificatinn  of  Kramer.  It 
'was  incumbent  upon  the  buyers  to  look 
to  the  authority  of  the  special  agent,  and 
they  cannot  deriveany  benefit  frum  an  an- 
antborlsed  act  of  the  agent.  The  record 
Bbows  that  pending  the  negotiations,  and 
%vbile  they  were  trying  to  borrow  the 
money  to  make  the  cash  payment,  and  of' 
fering  other  terms,  the  appellees  and  the 
agents  kn*w  tbat  other  persona  anxious 


tu  bec<ome  tbe  purchaserft  had  before  tbat 
offered  the  price  named. 

As  was  said  by  Jadse  Pendleton  in 
Hooe  V.  Oxley,  1  Wash.  (Va.)28r  "Agenta 
may  be  clothed  either  with  general  or  spe- 
cial powers.  (1)  A  general  agent  may  do 
everything  which  the  principal  may;  pow- 
ers of  this  sort  are  nut  usnally  granted, 
and  nune  snch  appear  In  the  present  case. 
(2)  Of  the  second  sort  are  agents  limited 
as  to  the  objects  or  the  boainess  to  be 
done,  and  left  at  large  as  to  the  mode  of 
transacting  it.  If  a  particular  mode  is 
not  prescribed  by  tbe  original  power,  tbat 
which  tbe  agent  may  adopt  the  principal 
may,  by  approving,  aanctify,  and  give  to 
it  eqnal  validity  as  If  it  had  made  a  part 
of  the  original  authority,  excluding  the 
idea  of  collnalon  between  the  agent  and 
the  third  party.  To  abuse  the  power 
conferred  by  the  principal,  sacb  a  clrcam-. 
stance  wonld  defeat  tbe  third  party  in  his 
attempt  to  charge  tbe  principal.  Special 
agents  are  limited  as  to  tbe  objects  or 
business  to  be  done,  and  mustln  all  things 
pursue  the  power  or  authority  which  is 
given  them,  both  an  to  the  object  and 
manner  of 'effecting  It,  if  tbat  be  also  pre- 
scribed. They  are  the  creatures  of  tbe 
power  or  antbority,  and  therefore  cannot 
in  any  manner  exceed  it  or  deviate  from 
It,  and.  If  they  do,  the  principal  is  nut 
bound."  "If  a  person  be  appointed  a  gen- 
eral agent,  as  In  the  case  of  a  factor  for  a 
merchant  residing  abroad,  the  principal 
is  bound  by  his  acta.  But  an  agent  con- 
stltoted  for  a  particniar  purpose,  and  un- 
der a  limited  and  circumscribed  power, 
cannot  bind  the  principal  by  any  act  iu 
which  he  exceeds  his  authority ;  for  that 
would  be  to  say  that  une  man  may  bind 
another  against  bis  consent. "  Opinion  of 
BuLi.EB,  J.,  in  Fann  v.  Harrison,  8  Term 
R.  7«>2;  Bey  v.  Coddington,  6  Johns.  Cb. 
68.  "A  special  agent,  constituted  for  a 
particular  purpose  and  under  a  limited 
power,  canunt  bind  hla  principal  beyond 
his  authority.  This  la  a  very  clear  and 
settled  rule."  Chancellor  Kb.nt  In  Skinner 
V.  Dayton,  6  Johns.  Cb.  354;  citing  Nixon 
V.  Hyaerott,  6  Johns.  68;  Olbsun  v.  Colt, 

7  Johns,  .sno.    See,  alao,  Denning  v.  Smith, 

8  Johna.  Ch.  345. 

With  reapect  to  an  agent  constituted 
for  a  particular  porpoae,  he  who  deals 
with  him  deela  at  his  peril,  if  the  agent 
passes  the  limit  of  his  power;  for  it  was 
his  duty  and  hla  right  to  look  to  his  In- 
atractiona  tor  the  extent  of  his  authority. 
It  ia  said  tbat  a  principal  is  liable  to  a 
third  party  for  all  contracts  entered  Into 
by  his  broker  or  ag^ent  within  the  scope  of 
hia  authority,  aa  defined  by  direct  instruc- 
tions. Tbe  broker  must  obey  his  Instruc- 
tions In  order  to  bind  his  principal.  Sie- 
bold  V.  Davis,  67  Iowa,  560,  25  N.  W.  Rep. 
778:  Story,  Ag.  §§  126,  1^7.  Real-estate 
brokers  or  agents  may  be  defined  to  be 
those  who  negotiate  the  sale  or  purchase 
of  real  property;  but  the  power  of  a  real- 
estate  agent  or  broker  does  not  generally 
extend  to  execute  a  sale,  but  merely  to 
bring  tbe  parties  together,  orto  negotiate 
for  tbe  contract.  Pringle  v.  Spauiding, 
58  Barb.  17;  Haydock  v.  Stow,  40  N.  Y. 
363;  Force  v.  Dutcher,  18  N.  J.  Eq.  401; 
MorriB.v.  Buddy,  20  N.  J.  Eq.  236.    It  is 
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clear  that  there  mnBt  be  an  appointment 
to  coDRtltute  one  an  agent.  It  Is  a  rule 
of  law  that  no  one  can  becomp  an  agent 
except  by  the  will  of  the  principal.  Evans, 
Ap.  22;  McGoldrick  v.  Wllllts,  52  N.  Y.  612; 
Bank  v.  Bentley.  27  Minn.  87,  6  N.  W.  Rep. 
422;  Gitford  t.  Landrine.  37  N.  J.  £q.  127. 
"In  the  absence  of  evidence  of  express  ap- 
pointment, of  ratiUcation,  or  of  an  estop- 
pel, there  is  no  sufficient  evidence  of  agen- 
cy." Alexander  v.  Rollins,  84  Mo.  657.  It 
is  said  that  an  agency  cannot  be  proved 
by  general  reputation,  bat  Is  a  fact  to 
whicti  a  witness  having  knowledge  of  ita 
existence  may  testify.  Banking  Co.  v. 
Smith,  76  Ala.  572.  When  the  principal. 
In  a  suit  brought  to  enforce  a  contract  en- 
tered Into  in  his  name  by  a  supposed 
agent,  denies  the  authority  of  the  agent, 
the  burden  of  proof  to  establish  the  agent's 
authority  is  on  the  party  who  aeeks  to  en- 
force the  contract.  McCarty  v.  Straaa, 
21  La.  Ann.  592.  In  the  case  of  Orant  v. 
Ede,  86  Cal.  418, 20  Amer.  St.  Rep.  237,1  where 
thesupposed authority  tu  makeacomplete 
sale  was  as  follows:  "  As  you  stated  you 
could  get  730,000  for  the  place  yon  occupy 
on  Market  street,  and  If  you  can,  we  will 
sell  at  that  price  anytime  before  Sept.  Ist, 
1887,  and  allow  you  '2%  per  cent,  on  said 
price,  and,  U  no  sale  is  made,  no  expenses 
made  to  us;"  and  on  this  authority  the 
agent,  Martin,  sold  to  Grant,  (the  appel- 
lant,) on  the  23d  of  August,  1887,  for  fSO,- 
000,  $600  cash  and  residue  on  execution  of 
deed  by  Ede,  and  signed  himself  as  agent 
for  Ede,  and  received  f 500  as  part  of  pur- 
chase money, — it  was  held  that  "we  will 
sell"  does  not  mean  that  Martinis  author- 
ised to  sell,  the  court  saying:  "A  general 
authority  to  sell  real  estate  includes  mere- 
ly the  power  to  find  a  purchaser  therefor, 
and  the  agent  cannot  conclude  a  contract 
which  will  be  binding  upon  his  principal." 
And  Mr.  Freeman  appends  a  note  to  this 
case,  citing  Shultx  v.  Griffin,  (N.  Y.  App.) 
18  Amer.  St.  Rep,  828,s  saying :  "  Such  letter 
does  not  constitute  an  agreement  of  the 
principal  which  such  purchaser  can  en- 
force, as  it  merely  fixes  a  price,  and  does 
not  specify  any  form  of  deed,  or  time  of 
payment  or  of  delivery  of  possession,  or 
authorize  the  agent  to  make  sncb  specifi- 
cations. " 

In  every  letter  written  to  these  agents 
Kramer  said, "I  win  take, "or  "I  will  sell," 
"I  tiaveconcluded  to  sell,  "or"  my  price  is," 
and  nowhere  appointed  any  agent  to  sell 
for  him.  He  authorized  them  to  find  a 
purchaser,  and  aereed  to  pay  them  a  com- 
mission for  doing  this.  Their  employ- 
ment was  to  conduct  negotiations  for  the 
sale  of  this  real  estate,  and  no  one  better 
understood  this  than  these  agents,  who 
did  not  consider  at  the  time  that  their 
employment  was  such  as  would  author- 
ise them  to  conclude  any  sale,  except  sub- 
ject to  the  approval  of  their  employer. 
And  of  these  negotiations  the  evidence 
shows  that  the  appellees  were  fully  in- 
formed, the  correspondence  being  conduct- 
ed at  their  solicitation.  See  Fitch,  Real- 
Estate  Ag.  pp.  7.  14.  It  is  clear  that 
Hanckel,Kerap  &  Co.  bad  no  authority  to 
make  a  binding  contract  for  their  prfnci- 


>»lPao.  Rep.  830. 


'UN.  B.  Bep.  480. 


pal,  and,  having  entered  Into  one  in  bis 
name,  their  act,  so  far  as  he  is  concerned, 
is  null.  There  has  been  no  sale  made  by 
Kramer,  (the  appellant,)  nor  by  which  he 
is  in  any  degree  bound.  The  hustings 
court  of  Roanoke  city  having  decided  oth- 
erwise, the  decree  so  deciding  and  ap- 
pealed from  win  be  reversed  and  annulled, 
and  such  decree  rendered  here  as  the  said 
court  ought  to  have  rendered.  And  this 
disposes  of  the  case,  so  that  it  is  unneces- 
sary to  consider  the  second  branch  of  the 
case,  as  to  the  question  whether  the  con- 
tract, if  valid  and  binding  on  Kramer,  Is 
such  that  the  court  should,  in  the  exercise 
of  a  judicial  discretion,  specifically  per^ 
form.    Decree  reversed. 

Fauntleroy,  J.,  concurring  in  result. 

(87  0*.  761) 


Jackson  v.  Du  Boss. 

(Supreme  Court  tf  Qear^ia.    Nov.  38, 1891.) 

Homestead — Evidbmos — Dbolabations  ^  Abix- 

DOmCBNT. 

1.  In  an  action  of  complaint  for  land,  where 
both  parties  olalm  under  the  same  person,  any 
error  of  the  court  in  admitting  evidenoe  to  sbow 
title  in  such  person  is  Immaterial. 

2.  Wtiere  tbe  question  is  whether  a  person 
has  ceased  to  be  a  resident  of  Georgia  and  be- 
come a  citizen  of  Alabama,  his  declarations, 
made  in  a  certain  city  in  Alabama,  to  the  effect 
that  be  had  made  that  place  his  home,  and  never 
expected  to  return  to  the  county  of  his  former 
residence  in  Georgia  to  live,  are  admissible  in 
evldeDoe  in  a  controversy  between  his  tenant  and 
a  third  person  respecting  the  cessation  of  liis 
right  of  homestead  in  Georgia. 

8.  Where,  after  •  levy  upon  land,  an  appli- 
cation is  made  for  homestead,  and  pending  the 
application  the  land  is  sold  by  the  sheriff  under 
the  levy,  with  notice  to  the  purchaser  of  the 
pendency  of  the  application,  he  acquires  the  whole 
interest  of  the  defendant  in  execution,  subject  to 
the  incumbrance  of  the  homestead  afterwards 
assigned,  and  on  the  expiration  of  that  homestead 
interest  is  entitled  to  the  possession  of  the  prem- 
ises. The  case  t)f  Grace  v.  Kezar,  12  S.  £.  Rep. 
1067,86Ga.  697,  approved  and  adhered  to.  Ci.abk, 
J.,  dissenting. 

4.  Tlie  homestead  interest  is  terminated  by 
removal  from  the  state.    This  is  a  sound  propo- 
sition in  itself,  and  is  supported  by  the  reason- 
ing in  Bank  v.  Smisson,  78  Ga.  422. 
(Syllabv*  hy  tfie  Court.) 

Error  from  superior  court,  Hancock 
county ;  Ll'Mpein,  Judge.    Affirmed. 

Action  by  one  Du  Bose  against  one 
Jackson  to  recover  land.  Verdict  and 
judgment  for  plaintiff.  Defendant  ap- 
peals. 

The  land  in  question  was  owned  by  one 
Lee.  Defendant  was  hia  tenant,  and  plain- 
tiff purchased  the  land  at  a  sale  under  an 
execution  against  Lee.  Plaintiff  offered 
in  evidence  a  deed  executed  to  Lee  and 
Forbes  by  one  Turner,  as  guardian.  This 
deed  was  objected  to  on  the  ground  that, 
excepting  recitals  in  the  deed  Itself,  there 
was  nothing  to  show  that  Turner  bad 
ever  been  appointed  guardian,  or  that  be 
had  authority  from  the  court  to  sell  the 
land.  On  a  showing  that  It  was  a  part  of 
the  chain  of  title  under  which  both  par- 
ties claimed,  and  that  it  was  obtained 
from  defendant  under  notice,  it  was  ad- 
mitted. A  deed  conveying  Forbes'  inter. 
est  to  Lee  wasintroduceil,  and  the  sheriff's 
deed  to  plaintiff.    Defendant,  as  a  witness 
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for  plalntllT,  testified  that  be  (defendant) 
rent3d  the  land  trom  Lee,  and  had  lived 
thereon  for  five  years,  but  that  Ltsehad 
lived  daring  that  time  In  Alabama.  One 
Rogers  testified  that  some  months  previ- 
oasly,  in  Birmingham,  Ala.,  Lee  told  him 
that  he  had  made  that  place  his  borne, 
and  never  expected  to  return  to  Georgia 
to  live.  Defendant  introduced  evidence 
that  in  1876  tbe  land  in  question  wtus  set 
apart  as  a  homestead  on  application  of 
Lee's  wife.  Lee  testified  that  at  the  time 
of  his  wife's  death  be  and  his  wife  and 
family  lived  on  the  land;  that  in  1R80  be 
remarried ;  that,  when  be  left  it,  it  was  his 
intention  to  return ;  that  he  had  lived  in 
Alabama  and  other  states  as  a  railroad 
contractor,  but  that  it  was  still  his  in- 
tention to  return  to  his  home  in  Georgia. 
Defendant  proved  that  an  application  for 
homestead  was  filed  after  the  execution 
was  levied,  and  the  land  was  sold  to 
plaintiff  with  public  notice  of  tbe  pending 
application 

J.  T.  Jordan,  for  plaintiff  lo  error.     W. 
M.  A  M.  P.  Reeso,  for  defendant  in  error. 

Feb  Cubiam.    Judgment  afllrmed. 


(109  N.  0.  815) 

STATB  V.  MATBIS. 

(Supreme  Court  of  North  CoroUno.    Deo.  1, 
1891.) 

Cbdonal  Law— Dismissal  op  Appbai^— Commuta 
noN  OP  Bbntbncb. 
An  appeal  from  a  judgment  of  death  will 
be  dismissed  on  defendant's  motion  when  daring 
the  pendency  of  the  appeal  the  governor  com- 
mutes the  sentence  to  life  imprisonment,  and  the 
prisoner  accepts  the  conunutatlon. 

Motion  by  defendant  In  the  case  of  state 
of  North  Carolina  against  C.  Mathisto  dis- 
miss defendant's  appeal.    Dismissed. 

Olenn  &  Maaly,  for  appellant.  Tbo 
Attorn^  General,  lor  the  State. 

Mebrimon,  C.  J.  The  appellant  pris- 
oner was  convicted  of  the  crime  of  mur- 
der, and  there  was  Judgment  of  death 
against  him,  trom  which  he  appealed  to 
this  court.  Pending  the  appeal,  and  be- 
fore it  was  reached  in  Its  order  to  be  beard 
and  determined,  tbe  governor  commuted 
his  sentence  of  death  to  Imprisonment  for 
life  in  the  penitentiary.  The  prisoner  ac- 
cepted snch  commutation,  and,  in  pursu- 
ance of  the  same,  be  is  now  imprisoned  in 
the  penitentiary.  When  the  appeal  was 
called  in  its  order  to  be  heard  the  pris- 
oner presented  and  exhibited  before  the 
court  the  order  of  commutation  of  his 
sentence,  duly  made  and  signed  by  the 
governor,  and  signified  his  acceptance  of 
the  same,  and  prayed  the  court  that  he  bo 
allowed  freely  to  abandon  his  appeal, 
and  that  the  court  take  no  further  notice 
of  or  action  in  and  about  tbe  same.  Tbe 
attorney  general  admitted  the  commuta- 
tion of  the  prisoner's  sentence,  and  bis 
acceptance  of  the  same,  and  made  no  ob- 
jection thereto,  and  prayed  the  court  to 
make  such  disposition  of  tbe  appeal  as  it 
might  deem  proper.  After  the  prisoner 
was  convicted,  the  governor  had  power 
and  authority  to  commute  tbe  sentence  of 
death  against  bim  to  tbe  lesser  punish- 


ment of  Imprisonment  for  life  in  the  peni- 
tentiary, (Const,  art.  8,  §  6;  Code,  §  1096.) 
The  appeal  did  not,  as  formerly,  vacate 
tbe  Judgment  of  death  pending  the  appeal. 
It  remained  in  full  force  to  be  executed, 
unless  the  court  should  adjudge  there  was 
error  therein.  The  statute  (Acts  1887,  c. 
101)80  expressly  provides,  and  hence  no 
question  such  as  that  very  seriously  con- 
sidered in  State  t.  Alexander,  76  N.  C.  231, 
arises  here.  It  certainly  appears  to  the 
court  that  the  governor  has  granted  such 
commutation  of  the  prisoner's  sentence; 
that  the  latter  has  accepted  tbe  same,  and 
is  now  undergoing  punishment  in  the  peni- 
tentiary in  pursuance  of  law  in  such  cases. 
There  Is  therefore  no  reason  why  he  shall 
not  be  allowed  to  abandon  his  appeal. 
His  application  must  be  granted,  and  the 
appeal  dismissed.  Let  a  proper  order  for 
that  purpose  be  entered. 

a»  N.  0.  487) 


Cox  et  a/.  V.  Pkubtt  et  al. 

(Supreme  Court  of  North  CaroUna.    Dec  1, 
1891.) 

Cbbtiorabi— Lost  Appbal. 
A  petition  for  a  writ  of  certiorari,  as  a 
substitate  for  an  appeal  lost,  alleged  that  within 
10  days  after  notice  of  ttie  order  complained  of 
notice  of  appeal  was  served  on  plaintiff,  but  it 
did  not  allege  that  defendants  toolc  an  appeal 
within  10  days  after  notice,  or  wittiin  10  days 
i^ter  the  rendition  of  such  order,  nor  that  an  ap- 
peal was  entered  in  the  judgment  docliet  and 
notice  given.  It  did  not  allege  that  the  adverse 
party  prevented  defendants  from  taking  an  ap- 
peal, and  it  did  not  appear  that  an  appeal  was 
ever  taken,  and  no  reason  was  assigned  for  the 
neglect.    Held,  that  the  writ  would  not  issue. 

Action  by  W.  E.  Cox  and  others  against 
Martin  Pruett  and  others.  Defendants 
petition  for  a  writ  of  certiorari.  Petition 
clis  m  issod 

R.  A.  bottgbton,  for  plaintiffs.  Q.  F. 
Neal,  for  defendants. 

Merkimon,  C.  J.  This  is  an  application 
for  tbe  writ  of  certiorari  as  a  substitute 
for  an  appeal  lost.  The  petition  alleges 
that,  within  10  days  next  after  the  peti- 
tioners had  notice  of  the  order  complained 
of,  they  placed  a  notice  of  an  appeal  in  the 
hands  of  the  sheriff  to  be  served  on  the 
plaintiffs  in  the  action,  and  that  It  was 
served.  But  it  is  not  alleged,  nor  does  It 
at  all  appear,  that  the  petitioners  took  an 
appeal  within  10  days  after  notice,  or 
within  10  days  after  the  rendition  of  snch 
order;  nor  Is  it  alleged,  nor  does  it  appear, 
that  within  that  time  the  appellant  caused 
his  appeal  to  be  entered  by  the  clerk  ou 
tbe  Judgment  docket,  and  notice  thereof 
to  be  given  to  the  adverse  party,  as  re- 
quired by  the  statute.  Code,  §  550.  On 
the  contrary,  it  appears  by  the  affidavit 
of  the  clerk  that  no  notice  of  appeal  ever 
went  to  his  office.  It  is  not  alleged,  nor 
does  it  appear,  that  the  adverse  party  in 
any  way  prevented  the  petitioners  from 
taking  an  appeal  within  tbe  time  allowed 
by  law.  It  does  not  appear  that  the  peti- 
tioners ever  took  an  appeal,  nor  is  any 
proper  reason  assigned  why  they  did  not 
or  could  not.  Clearly,  the  petitioners  are 
not  entitled  to  have  their  prayer  granted. 
Let  the  petition  be  dismissed.  It  la  so  or- 
dered. 
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Fabthino  v.  Dabk. 

(Supreme  Court  of  North  Carolina.    Dec  1, 

1891.) 

Fboiosbobt  Notbs— Bosa  Fide  Pubohaskb— 
Fkovinob  or  JnsT. 

1.  A  person  unknown  to  plaintiff  offered  to 
sell  bim  for  tlUO  a  note  made  by  defendant,  the 
face  value  of  which  was  tl25.  Plaintiff,  having 
learned  on  inquiry  that  defendant  was  solvent, 
purchased  the  note.  In  an  action  to  recover  its 
value  the  evidence  introduced  by  plaintiff  him- 
self showed  that  the  note  was  payable  six  months 
after  date  at  a  place  which  plaintiff  was  aware 
was  not  in  existence,  and  that  he  knew  that  it 
was  given  "for  some  sort  of  a  township  right" 
on  some  contract  not  known  tu  him.  Held,  that 
these  faots  were  such  as  should  have  put  plain- 
tiff on  further  inquiry  as  to  the  validity  of  the 
note. 

2.  In  an  action  on  a  promissory  note,  which 
defendant  asserted  to  be  fraudulent,  it  is  error 
for  the  court  to  refuse  to  submit  the  question  to 
the  lury  on  all  the  evidence,  and  to  tell  the  jury 
that,  if  they  believed  plaintiff's  statement,  they 
must  answer  the  issue  "Yes. " 

Ugbbimon,  C.  J.,  and  IShbpbbbd,  J.,  disssnt- 
ing. 

Appeal  from  superior  court.  Chatham 
county ;  Robbkt  W.  Wdjbton,  Judge.  Re- 
versed. 

Action  by  C.  C.  Farthing  against  J.  H. 
Dark  on  a  promissory  note.  Jodgment 
tor  plaintiff.    Defendant  appeaJs. 

The  other  facts  fully  appear  In  the  fol- 
lowing statement  by  Davis,  J. : 

The  plaintiff  sued  nu  a  prumlusory  note, 
of  which  the  foUowing  is  a  copy:  "$125.00. 
Durham,  N.  C,  Feb'y  13th,  1891.  .  Six 
months  after  date  I  promise  to  pay  to  the 
order  of  W.  B.  Pallett  &  Co.  one  hundred 
and  twenty-five  dollars,  negotiable  tvad 
payable  at  Durham  Fence  Factory,  or 
ofBceof  ^orthara,  Warren  &  Co.,Flaning- 
MlHs.    Value  received.    J.  H.  Dark.    Nu. 

.    [Indorsed :]    W.  B.  Pallett  &  Co. " 

The  defendant  admitted  the  execution, 
pleaded  fraud  in  the  /actum, failure  of  con- 
sideration, and  equities  arising  out  of  a 
contemporaneous  contract,  as  set  out  In 
the  answer,  which  is  of  record.  The  plain- 
tlD  Introduced  the  note,  and  rested  his  case. 

The  execution  of  the  note  having  been 
admitted,  the  burden  was  upon  the  defend- 
ant, and  he  offered  In  evidence  an  agree- 
ment between  W.B.  Pallett  &  Co.  and  himr 
self,  marked  "  A, "which  was, In  substance, 
that  whereas,  W.  B.  Pallett  &  Co.,  of  the 
town  of  Durham,  had  established  a  per- 
manent induHtry  In  Durham  for  the  pur- 
pose of  manufacturing  and  selling  the 
Champion  combination  slat  and  wire  fence, 
upon  the  consideration  named,  they  ap- 
pointed the  defendant  agent  to  sell  the 
manufactured  fence  In  the  township  of 
Baldwin,  Chatham  county,  and  receive  the 
compensation  named.  The  said  W.  B. 
Pallett  &  Co.  were  at  all  times  to  furnish 
the  defendant  with  the  fence  at  the  price 
of  $45.60  per  rod,  according  to  the  char- 
acter of  the  fence,  and  the  defendant 
was  to  pay  Pallett  &  Co.  6  cents  per 
rod  of  the  commission  after  he  had  sold 
1,000  rods  of  fence  and  received  alt  the  com- 
mission,—$250, — as  he  hasthis  day  secured 
to  be  paid  $125  by  execution  of  his  note, 
being  one-half  of  the  commission  on  the 
first  1,000  rods  of  fence  sold.  And  If  600 
rods  of  fence  are  not  sold  at  the  end  ol  Blx 


months  by  the  said  second  party,  then 
said  company,  or  their  authorized  repre- 
sentative, are  fully  empowered  to  cancel 
said  ageiicy,  and  appoint  another  agent 
In  his  stead.  But  ir  they  decide  to  cancel 
said  agency,  which  shall  be  at  their  op- 
tion, they  shall  surrender  said  note,  after 
first  being  paid  one-half  of  the  commissioD 
on  the  fence  sold  during  the  aald  six 
months.  The  defendant  was  then  Intro- 
duced In  his  own  behalf,  and  testified: 
"One  W.  B.  Pallett  came  to  me  and  pro- 
posed to  make  me  his  agent  for  six 
months  fur  my  township  In  Chatham  coun- 
ty, telling  me  he  had  established  a  perma- 
nent factory  In  the  town  of  Durham  for 
the  manufacture  of  a  wire  fence  described 
Id  circulars,  which  he  read  to  me,  and  uf 
which  he  gave  me  several  copies.  I  exe- 
cuted my  note,  and  we  executed  the  con- 
tract In  duplicate.  He  told  me  the  note 
was  simply  to  butt  against  the  fence,  and 
that  at  the  end  of  six  months  It  would  be 
given  up  to  me  and  canceled ;  and.  If  I  sold 
no  fence.  I  would  have  to  pay  nothing  on 
It.  In  about  two  weeks  after  this  I  ^ent 
to  Durham,  and  went  to  see  Wortham, 
Warren  &  Co.  I  found  no  fence,  no  fac- 
tory, and  that  W.  B.  Pallett  had  left  the 
country.  I  went  there  to  get  the  fence.  I 
wennted  some  for  my  own-farm,  and  some 
for  my  neighbors'.  This  Is  the  only  time 
I  went  or  sent  at>out  buying  the  fence.  I 
never  wrote  abont  It."  The  deleudant 
rested  his  cose. 

6.  C.  Farthing,  the  plaintiff,  testified  in 
his  own  behalf  as  follows:  "I  bought  the 
note  sued  on  on  the  19th  of  February,  1891, 
and  paid  $100  for  it.  I  did  not  know  ot 
the  contract  marked  '  A.'  I  bought  of  W. 
B.  Pallett  &  Co.  I  live  in  Durham,  and 
have  lived  there  for  twenty-six  years.  I 
am  a  merchant,  and  am  not  a  dealer  in 
paper  like  this  note.  I  had  known  Pallett 
but  a  few  days.  He  was  'a  stranger  in  Dur- 
ham. Shortly  after  I  parchased  the  note 
be  left  Durham.  I  heard  of  him  In  Dan- 
ville. At  the  time  I  bought  this  note  I 
purchased  four  others.  He  bad  previous- 
ly sold  nine  others  to  J.  F.  Slaughter. 
Slaughter  had  spoken  to  me  about  them 
before  I  purchased.  He  had  the  pick,  and 
paid  $100  each  for  the  ones  be  bought.  I 
paid  $100  each  tor  three  of  those  I  buogtat; 
bat  tor  two.  upon  men  I  thought  not 
good,  I  paid  $62.50;  making  $425  iu  all  for 
the  five  notes  of  $125  each.  The  notes 
Slaughter  bought  were  for  the  same  sums, 
and  upon  the  same  blanks, asthe  one  sued 
on.  1  knew  that  the  notes  were  given  for 
some  sort  of  a  township  right.  Pallett 
told  me.  I  didn't  know  what  sort  of  «k 
contract.  1  knew  at  that  time  that  there 
was  no  factory  in  Durham  called  the 
'Durham  Fence  Factory,'  at  which  the 
notes  were  made  payable.  There  la  no 
Butih  factory  there  now.  I  mode  Inquiries 
of  Make  Jeans  of  the  financial  standing  ot 
the  defendant,  and  of  C.  N.  Justice,  th» 
obligor  In  another  of  the  notes  I  bought, 
both  of  whom  reside  In  Chatham  county. 
He  told  me  they  were  good  for  their  debts. 
I  did  not  tell  him  that  1  knew  that  there 
was  any  contract  between  Pallett  and 
Dark  by  which  Wortham,  Warren  &  Co. 
were  tu  furnish  a  fence.  I  saw  C.  N.  Jus- 
tice shortly  alter  I  purebased  the  notes. 
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and  offered  to  sell  blm  his  note  for  fllO.  I 
did  not  tell  him  that  I  save  that  sum  (or 
it.    I  gH  ve  f  100  fur  blB  note. " 

W.  H.  Worthani,  a  witness  for  the 
plaintiff,  testified :  "I  am  the  Worthara  of 
Worthani,  Warren  &  Co.,  Planiug-Milis. 
Pnllett  came  to  see  me,  and  made  a  con- 
tract with  me  for  the  manufacture  of  wire 
fence.  It  Is  in  writing.  I  am  prepared  to 
furnish  the  fence  according  to  contract 
'A,'  and  have  been  since  about  the  20th  of 
February.  We  were  the  manufacturing 
agents  of  W.  B.  Pallett  &  Co.  Pallett  sent 
me  machinery.  I  did  not  have  room  for 
It  In  my  factory,  and  put  it  ap  outside. 
I  did  not  tell  Dark  nnd  Justice  in  tbe  lat- 
ter part  of  February,  and  after  the  pur- 
chase of  the  notes  by  plaintiff,  that  I  had 
made  no  contract  with  Pallett,  nnd  that 
they  could  get  no  fence  from  there  unless 
Pallett  came  back  and  made  it.  I  did 
tell  them  that  Pallett  attempted  to  make 
me  an  agent  for  the  sale  of  the  fence,  and 
that  I  refused  tu  agree  to  become  such 
agent  for  Durham  township.  I  did  not 
tell  C.  K.  Justice,  about  tbe  10th  of  March 
last,  near  Farthing's  store,  at  an  auction 
sale  of  horses,  that  I  had  never  given  Pal- 
lett consent  for  the  use  of  my  name,  and 
tbat  I  would  not  furnish  any  of  the  fence. " 

The  plaintiff  closed  his  case,  and  the  de- 
fendant introduced  Make  Jeans  as  a  wit- 
ness, who  testified :  "  I  live  in  the  town  of 
Durham.  The  plaintiff  came  to  ray  store, 
and  said  be  was  about  to  purchase  tbe 
notes  on  the  defendant,  and  on  C.  N.  Jus- 
tice, and  asked  their  financial  standing.  I 
told  him  they  were  good;  that  Dark  was 
my  step-father.  He  said  the  notes  bad 
been  given  for  the  right  to  sell  wire  fence, 
which  would  be  put  np  by  Wortham, 
Warren  &  Co.  Pallett  had  given  me  925 
for  giving  him  the  names  of  good  farmers 
in  Chatham  county.  I  gave  him  the 
□aroes  of  Dark  and  Justice." 

C.  N.  Justice,  a  witness  for  the  defend- 
ant, testified :  "I  am  the  obligor  upon  one 
of  the  notes  mentioned.  Shortly  after  the 
purchase  of  my  note  by  tbe  plaintiff,  I 
went  to  see  him  in  Durham.  He  proposed 
to  sell  me  my  note  for  f  110,  and  said  to 
me  that  was  what  he  gave  for  it.  About 
two  weeks  after  the  execution  of  my  note 
I  went  with  Mr.  Dark  to  see  Wortham, 
Warren  &  Co.  Mr.  Wortham  told  us  that 
there  was  no  fence  there,  and  would  not 
be  unless  Pallett  came  back  and  made  it; 
tbat  be  would  have  nothing  to  do  with 
It;  tbat  be  would  not  let  Fallett's  ma- 
chinery come  into  bis  house.  About  tbe 
10th  of  March  I  saw  blm  again,  near  Far- 
thing's store,  where  there  was  an  auction 
sale  of  horses,  and  he  then  told  me  tbat  he 
bad  never  authorized  Pallett  to  use  his 
Dame,  and  that  he  would  furnish  no  fence. 
I  never  went  to  see  about  fence   again." 

J.  H.  Dark,  recalled,  testified:  "I  was 
with  Mr.  Jostice  when  be  went  to  see  Mr. 
Wortham.  He  told  us  he  was  going  to 
make  no  fence;  tbat  he  would  make  none; 
that  be  would  not  even  let  Pallett's  ma- 
chinery come  Into  his  house.  There  was 
some  machinery  outside  of  the  house  set- 
ting on  two  scantlings  about  4x4. " 

The  defendant  asked  his  honor  to  In- 
struct the  Jury  that,  the  defendant  having 
pleaded  fraud  in  the  inception  of  tbe  note, 


and  having  introduced  evidence  tending 
to  show  fraud,  the  burden  of  proof  was 
upon  the  plaintiff  to  show  that  he  became 
the  owner  of  the  note  before  maturity,  for 
value,  and  without  notice  of  the  fraud, 
and  without  notice  of  such  facts  and  cir- 
cumstances ns  would  stimulate  Inquiry. 
His  hcinor  declined  to  give  this  instruc- 
tion, and  the  defendant  excepted.  Tliede- 
fnndnut  asked  his  honor  to  instruct  the  jury 
that,  if  they  should  believe  that  the  plain- 
tiff purchased  the  note  sued  on,  together 
with  four  others  of  the. same  character, 
for  the  sum  of  flOO  each  fur  three  notes, 
and  f 62.50  for  each  of  two  notes ;  that  at 
the  same  time  one  J.  F.  Slaughter  had 
■purchased  nine  similar  notes  upon  solvent 
men  at  the  same  discount,  from  the  same 
person,  paying  f  100  each  for  notes  due  in 
six  months  fur  ^125  each;  tbat  plalutiH 
knew  tbat  tbe  payee  was  then  a  stranger 
in  tbe  town  in  which  plaintiff  resided; 
that  some  of  these  notes  were  payable  at 
the  Durham  Fence  Factory  ;  that  plalntlB 
knew  that  there  was  no  such  factory  in 
existence  at  Durham ;  that  plaintiff  made 
inquiries,  and  ascertained  tbat  defendant 
and  others  who  gave  said  fourteen  notes 
were  all  solvent  men,  except  two.  for 
which  the  plaintiff  paid  962.50  each ;  that 
the  plaintiff  knew  that  all  of  these  notes 
were  given  for  some  sort  of  a  township 
right,  and  knew  that  they  were  given  for 
tbe  right  to  sell  wire  fence;  that  be  knew 
that  by  sncb  right  tbe  payees  were  to 
have  wire  fence  made  by  Wortham,  War- 
ren &  Co. ;  tbat  plaintiff  was  not  a  dealer 
or  trader  in  negotiable  paper, — then  tbe 
plaintiff  had  notice  of  the  fraud  and  de- 
fenses of  tbe  defendant.  This  ciiarge  his 
honor  declined  to  give,  and  the  defendant 
excepted.  The  defendant  asked  the  court 
to  charge  thejury  that,if  they  believed  the 
facts  set  forth  in  the  preceding  prayer, 
then  the  plaintiff  had  notice  of  such  facts 
and  circumstances  as  would  stimulate  an 
inqalry,  and  that  he  is  presumed  to  have 
notice  of  all  facts  which  such  Inquiry  would 
have  disclosed.  This  tbe  court  declined 
to  give,  and  the  defendant  excepted.  "The 
defendant  asked  the  court  tu  iustruct  the 
Jury  that.  If  they  found  the  facts  as  set 
forth  in  the  preceding  instruction  but  one, 
they  could  be  considered  by  thn  Jnry  in 
passing  upon  the  question  of  notice.  This 
the  court  declined  to  give,  and  the  defend- 
antexcepted.  His  hunorthen  charged  the 
jury  as  fulluws:  "The  plaintiff  having 
produced  the  note  at  tbe  trial,  and  its  ex- 
ecution being  admitted,  and  being  nego- 
tiable, tbe  law  presumes  that  tbe  plain- 
tiff Is  the  owner.  The  only  question  for 
your  consideration,  the  defendant  having 
pleaded  fraud,  is,  do  you  believe  the  state- 
ment made  by  tbe  plaintiff  tbat  he  paid 
value  for  the  note  before  maturity,  and 
had  no  notice  of  such  fraud  or  equities? 
If  so,  you  will  answer  the  issue:  'Yes; 
f  126,  and  interest  from  August  13, 1891.'" 
To  which  charge  the  defendant  excepted. 
There  was  a  verdict  and  judgment  for  the 
plaintiff,  and  appeal  by  the  defendant. 

Tboa.  B.  Womuck,  for  appellant.  ./.  8. 
Mannlofr,  W.  W,  Fuller,  and  F.  L.  Fuller, 
for  appellee. 

Davis,  J.,  {utter  stating  tbe  facts.)    Itia 
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insisted  for  tbe  plaintifT  that  be  purchased 
the  note  tor  yalue  and  without  notice; 
that  the  note  was  negotiable,  and  there 
is  a  priiaa  facie  presamption  of  law  in 
favor  of  every  holder  ol  a  negotiable  note 
to  the  extent  that  he  is  the  owner  of  it, 
and  that  he  took  it  for  value,  and  before 
dishonor,  in  the  regular  course  of  busi- 
ness; and,  if  there  be  fraud  or  illeitality 
in  the  Inception  of  it,  tbe  burden  is  upon 
tbe  maker  to  show  it.  This  proposition 
is  supported  by  abundant  authority,  and 
will  not  be  controverted ;  but  tbe  defend- 
ant says  that  there  was  evidence  tending 
to  rebut  this  presumption,  and  fix  the 
plalntiH  with  notice,  and  that  he  was  not 
a  bona  Sde  purchaser  for  value  and  with- 
out notice,  and  that  the  court  erred  in  re- 
fusing to  submit  this  evidence  to  the  ju- 
ry, and  in  instructing  them  that,  if  they 
believed  tbe  statement  made  by  the  plain- 
tiff that  he  paid  value  for  the  note  before 
maturity,  without  notice  of  any  fraud  or 
equities,  they  should  answer  the  issue 
"Yes."  Was  there  any  evidence  of  facts 
nnd  circumstances  witbln  the  knowledge 
of  the  plaintiff  calculated  to  attract  at- 
tention and  put  him  upon  bis  gudrd  and 
stimulate  inquiry  as  to  the  character  of 
tbenotewbicb  he  purchased?  "If  so,  it  is 
well  settled,"  says  Ruffin,  C.  J.,  in  Bunt- 
ing V.  Ricks,  2  Dev.  &  B.  £q.  130,  "that  tbe 
person  ia  affected  with  knowledge  of  all 
that  the  Inquiry  would  disclose;"  and 
tbis  Is  reaffirmed  in  Hulbert  v.  Douglas. 
94  N.  C.  122.  We  think  that  tbe  testimony 
of  the  plaintiff  himself  shows  facts  that 
should  have  put  him  on  inquiry.  He  was 
careful  to  make  inquiry  as  to  the  solv- 
ency of  the  maker  of  the  note.  This 
was  prudent;  but  when  he  was  offered  a 
note  by  a  perfect  stranger,  for  fl(K),  made 
by  the  defendant,  whom  be  bad,  upon  in- 
quiry, ascertained  to  be  perfectly  solvent, 
for  $125,  payable  six  months  after  date, 
at  a  place  named  In  his  own  town,  which 
be  knew  to  have  no  existence,  and  when 
be  knew,  as  he  says  be  did,  that  the  note 
was  given  "for  some  sort  of  a  township 
right, "  upon  some  sort  of  contract,  he  did 
not  know  what,  would  not  ordinary  pru- 
dence and  a  proper  regard  for  tbe  rights 
and  interest  of  the  debtor,  whom  he  knew 
to  be  solvent,  have  suggested  that  he  press 
bis  inquiry  further,  and  ascertain  some- 
thing about  the  character  of  the  payee  in 
tbe  note,  and  why  it  was  made  payable 
at  a  place  which  he  knew  bad  no  existence, 
as  well  as  to  have  inquired  as  to  the  solv- 
ency of  the  maker  of  the  noteY  Conced- 
ing In  favor  of  tbe  purchaser  of  negotia- 
ble paper  before  maturity,  that  the  simple 
fact  that  be  purchased  from  a  stranger, 
who  sold  for  much  lees  than  its  value, 
would  not  be  suflBcient, there  wasothercon- 
flicttng  testimony,  and  we  think  bis  honor 
erred  in  refusing  to  submit  tlte  question 
to  the  Jury  upon  all  the  evidence.  It 
was  error  to  single  out  the  testimony  of 
tbe  plaintiff,  and  tell  the  jury  that,  if  tbey 
believed  bis  statement,  they  must  answer 
the  issue  "Yes."  Long  v.  Hall,  97  N.  C. 
286,  2  S.  E.  Rep.  229 ;  State  v.  Rogers,  93 
N.  C.  523.  and  cases  cited.    There  was  error. 

Merrimon,  C.  J.,  and  Shbphubo,  J.,  dis- 
sented. 


(im  N.  c.  M») 
Sneedbn  v.  Harris  et  al. 

(Supreme  Court  of  North  Carolina.    Deo.  1, 

1891.) 

UiJiIOIOUB  PbOSKOUTION  —  f  LBADIHO  —  TbRMINA- 
TioN  or  ACTIOX. 
1.  In  an  action  for  malicious  prosecution, 
which  alleges  ttiat  plaintiff  was  arrested  and  im- 
priitoned  In  an  action  for  slander  of  title  wrong- 
fully instltated  for  the  sole  purpose  of  getting 
immediate  possession  of  land  olaimed  and  occu- 
pied by  him,  it  is  not  necessary  thai  the  com- 
Slaint  allege  that  such  action  had  been  finally 
etermiued. 

8.  Where  the  complaint  alleged  that  W.,  one 
of  the  defendants,  at  the  request  of  the  others, 
signed  the  bond  in  the  action  for  slander  of 
title,  but  did  not  alleee  that  be  participated  in 
the  torts  complained  of,  it  failed  to  state  a  cause 
of  action  as  to  him. 

Appeal  from  superior  court,  New  Han- 
over county;  Jamkb  D.  McIver,  Judge. 
Modified. 

Action  by  William  H.  Sneeden  against 
George  Harris,  Julia  Harris,  D.  L.  Russell, 
and  Henry  F.  West  to  recover  damages  for 
the  malicious  prosecution  of  an  action  for 
slander  of  title.  Defendants  demurred  to 
the  complaint,  and  from  an  order  sus- 
taining the  demurrer  plaintiff  appeals. 

The  other  facts  fully  appear  In  tbe  fol- 
lowing statement  by  Davis,  J : 

Thecomplaintis  as  follows:  "That  dar- 
ing tbe  summer  and  fall  of  1887  plaintiff 
was  In  possession  of  a  certain  tract  of 
land  or  Island  in  New  Hanover  county,  in 
Wrightsviiie  sound,  near  the  ocean,  and 
known  as  '  Sneeden 's  Hammocks,' occupy- 
ing same  under  a  claim  of  title  which  be 
believed  to  be  good  and  valid ;  that  dur- 
ing that  period  there  was  a  considerable 
discussion  in  the  community  about  the 
probability  of  two  railroads  being  con- 
structed to  the  sound,  and  it  was  under; 
stood  that  both  were  desirous  of  securing 
possession  of  said  property  known  as 
'  Sneeden's  Hammocks,'  tbe  one  the  Wil- 
mington Sea-Coast  Railroad  Company, 
intending  it  as  their  terminus,  tbe  other 
the  Wilmington,  Unslow  &  East  Carolina 
Railroad  Company,  intending  to  make  It 
the  termiuna  of  a  branch  road  to  the 
ocean,  as  plaintiffis  informed  and  believes, 
and  states  for  this  reason  the  market  val- 
ue of  bis  property  became  greatly  en- 
hanced. (3)  That  defendants  Ueorge  and 
Julia  Harris  also  claim  title  to  said  Isl- 
and, and  were  negotiating  with  tbe  rail- 
road companies  to  make  sale  of  it  to  one 
of  them,  and  some  time  in  October  or  No- 
vember in  that  year  entered  into  aeon- 
tract  with  the  Wilmington,  Onslow  & 
East  Carolina  Railroad  Company,  through 
defendant  D.  L.  Russell,  who  was  largely 
interested  in  said  road,  and  its  financial 
agent,  projector,  and  manager,  to  sell  one- 
half  of  said  island  to  said  railroad  com- 
pany, or  to  him  and  certain  other  .divers 
persons  interented  with  him,  for  $25,000, 
and,  as  the  plaintiff  has  been  informed 
by  defendants  Harris  and  Russell,  the  said 
contract  would  have  been  executed  at 
that  time  but  for  tbe  possession  of  the 
property  by  tbe  plaintiff.  (4)  But,  finding 
their  bargain  blocked  by  plaintiff's  posses- 
sion, the  defendants  George  and  Julia 
Harris  (through  her  agent  and  husband 
George  Harris)  and  D.  L.  Russell  consult- 
ed together  us  to  tbe  best  means  to  carry 
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ont  their  common  object,  and  to  obtain 
Immediate  poBsession  ot  the  property,  bo 
that  tbey  might  malie  a  sale  tbereol;  and, 
well  knotting  there  was  no  Inwtnl  means 
ol  accomplishing  this,  they  determined 
upon  and  proceeded  to  execute  the  base, 
maiicloDS,  and  illegal  plan  of  suing  ont  a 
writ  of  arrest  and  bail  under  the  false  and 
malicious  pretense  that  plaintiff  was  slan- 
dering their  title  to  the  property  by  claim- 
ing it  to  be  his  own,  and  of  bavingbim  ar- 
rested and  removed  from  the  property  and 
imprisoned,  so  that  they  might  take  pos- 
sesHinn  as  soon  as  the  plaintiff  was  re- 
moved ;  by  which  wrongful  and  malicious 
act  the  process  of  the  court  was  abused 
and  used  for  a  purpose  not  setfortb  In  the 
affidavit  upon  which  the  order  of  arrest 
was  obtained.  (5)  In  pursuance  of  this 
unlawful,  base,  and  malicious  design  and 
purpose,  they  applied  to  Henry  P.  West, 
the  other  defendant,  and  induced  him  to 
sign  a  bond  required  by  law,  and  then 
sued  out  before  the  clerk  a  writ  of  arrest 
and  bail,  and  had  the  same  placed  in  the 
sheriff's  hands,  who  late  in  the  afternoon, 
about  the  1st  day  of  November  in  said 
year,  assaulted, arrested,  and  removed  the 
plaintiff  from  the  possession  of  the  prop- 
erty which  be  was  quietly  enjoying,  and 
believed  to  be  his  own ;  and,  as  soon  as 
plaintiff  was  removed,  the  defendants 
took  poBsession  ot  and  held  the  property 
until  they  sold  it  to  the  Wilmington  Sea- 
Coast  Railroad  Company.  (6)  That  de- 
fendants well  knew  at  the  time  they  made 
said  affidavit  that  plaintiff  was  a  very 
poor  man,  and  that  no  damages  could  be 
obtained  from  him,  and  that  the  state- 
ments made  in  said  affidavit  that  he  was 
slandering  their  title  were  false,  and  that 
the  purpose  and  object  In  bringing  this 
suit  was  not  to  hold  him  to  answer  a  claim 
for  damages,  but  that  it  was,  In  truth 
and  in  fact,  as  above  alleged,  and  as  has 
been  acknowledged  by  defendant  George 
Harris,  for  the  express  and  deliberate  pur- 
pose of  suing  out  a  writ  of  arrest  to  ob- 
tain immediate  possession  of  the  proper- 
ty, which  they  could  not  otherwise  secure, 
and  in  so  doing  they  purposely  and  delib- 
erately abused  tlie  process  of  the  court. 
(7)  That  plaintiff  was  removed  from  pos- 
session as  aforesaid,  carried  a  distance  of 
eight  miles,  to  the  common  Jail  of  the 
county,  and  then  and  there  was  incarcer- 
ated and  restrained  of  his  liberty  for  a  pe- 
riod of  ten  days.  (8)  That  plaintiff  was 
an  old  man  about  65  years  of  age,  and  at 
tho  time  of  bis  said  imprisonment  bis  wife 
was  extremely  ill  o(  a  sickness  from  which 
she  shortly  afterwards  died,  and  at  the 
time  of  his  imprisonment  he  was  daily 
expecting  her  death;  and  in  order  to 
avoid  being  separated  from  her,  and  to  en- 
able him  to  be  present  at  her  bedside  to 
administer  to  her  wants,  and  also  to 
avoid  the  pain,  suffering,  and  disgrace  ot 
going  to  Jail,  fearing  the  ill  effects  of  close 
confinement  upon  one  so  old  and  infirm  as 
himself,  and  well  knowing  bis  innocence 
of  any  unlawful  act,  and  being  too  poor 
tf>  give  bond,  he  applied  to  several  per- 
nons,  through  his  friends,  to  give  hail  for 
blm,  but  each  of  the  persons  applied  to  re- 
fnsed  his  petition.  (9)  That  by  reason  of 
bis  Imprisonment  he  was  separated  from 


bis  wife,  and  unable  to  be  with  her  in  her 
last  days,  and  was  prevented  from  attend- 
ing to  his  ordinary  affairs,  and  greatly 
suffered  in  mind  and  body;  by  all  ot  which 
be  was  damaged  f5,000.  (10)  That  as 
aforesaid,  in  pursuance  of  their  illegal  and 
evil  purpose,  immediately  upon  the  remov- 
al of  the  plaintiff  from  the  property,  the 
defendants  took  possession,  broke  open 
bis  house,  removed  and  scattered  his  ef- 
fects, leveled  his  house  with  the  ground, 
shot  and  destroyed  his  hogs  and  poultry, 
and  committed  other  acts  of  violence, 
abuse,  and  spoliation,  thereby  showing 
their  ill  feelings,  and  the  malice  infiuencing 
the  defendants  towards  the  plaintiff;  by 
all  of  which  acts  of  violence  the  plaintiff 
was  damaged  five  thousand  dollars. 
Wherefore  plnlntlff  demands  Judgment 
against  defendants  for  $5,500  damages 
actually  sustained  by  him  from  defend- 
ants' unlawful  act;  five  thousand  dollars 
punitory  damages  for  suing  out  a  writ 
contrary  to  law,  and  having  plaintiff  ar- 
rested and  imprisoned  upon  a  charge  so 
false,  and  with  a  purpose  so  wrongful, ille- 
gal, and  malicious;  and  for  costs. 

The  defendants  demurred  to  the  com- 
plaint, and  assigned  several  grounds  ot 
demurrer,  but  the  only  one  relied  upon  in 
this  court  was  "that  the  complaint  does 
not  allege  or  show  upon  its  face  that  the 
civil  action  in  which  the  warrant  or  writ 
of  arrest  was  issued,  whereunder  the 
plaintiff  was  arrested  and  imprisoned,  has 
been  finally  and  legally  determined  and 
ended  before  the  commencement  of  this 
action;"  and,  as  to  the  defendant  West, 
upon  the  additional  ground  that  the  com- 
plaint did  not  allege  facts  sufficient  to 
constitute  a  cause  ot  action  as  against 
him. 

37i08.  W.  StruBfire,  for  appellant.  Jan- 
tua  DhvIs,  tor  appellees. 

Davis,  J.,  (after  atatlng  the  facts.)  The 
substance  of  the  allegation,  as  to  defend- 
ant West, is  that,  at  the  request  of  defend- 
ant Harris,  be  signed  the  usual  undertak- 
ing required  in  arrest  and  bail,  and  it  is 
not  alleged  that  he  participated  in  the 
torts  alleged,  nor  does  it  appear  that  he 
was  in  any  way  liable  for  them  Mcept  as 
surety  on  said  undertaking,  which  would 
be  ex  coatractu,  and  the  demurrer  as  to 
him  must  be  sustained. 

As  to  the  other  defendants,  the  com- 
plaint clearly  and  distinctly  alleges,  in  sub- 
stance, that  the  plaintiff  was  in  the  quiet 
and  peaceable  possession  of  certain  real 
property  which  he  believed  to  be  his  own, 
but  to  which  the  defendants  also  claimed 
title;  and  that  the  defendants,  desiring 
to  get  speedy  posseRsion  of  the  said  prop- 
erty without  the  risk  and  delay  attending 
an  action  foV  the  recovery  of  real  proper- 
ty, conceived  and  executed  a  plan  to  have 
the  plaintiff  removed  from  the  possession, 
by  falsely  and  maliciously  suing  out  a 
writ  of  arrest  and  bail  for  alleged  slander 
of  their  title,  and  causing  him  to  be  ar- 
rested and  Imprisoned,  and,  while  so  re- 
moved from  the  possession  and  impris- 
oned, they  entered  upon  the  property, 
"broke  open  bis  house,  removed  and 
scattered  his  effects,  leveled  bis  house 
with  the  ground,  shot  and  destroyed  his 
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bogs  and  poultry,  and  committed  otber 
acts  of  violence,  abuse,  and  spoliation." 
The  action  of  Harris  v.  Sneeden,  in  wbicta 
tbe  plaintiff  In  tbis  action  was  taken  un- 
der arrest  and  bail  for  "slander  of  title," 
was  before  this  conrt  at  Its  September 
term,  1888,  (101  N.  G.  278.  7  8.  E.  Rep.  801 ;) 
and  tbe  court  said  it  was  questionable 
wbether  an  action  for  slander  of  title  was 
embraced  b.y  the  statute  on  arrest  and 
bail,  (Code,  S  290  etseq.;)  bnt  the  court 
did  not  decide  tbe  question,  and,  for  tbe 
reason  presently  to  he  stated,  its  decision 
is  nut  necessary  in  this  action. 

It  is  proper  to  state  that  this  court  sus- 
tained tbe  judgment  of  the  court  below 
in  vacating  the  order  of  arrest,  bat  ttie 
plalntiBintbat  action  (defendants  in  this) 
bad  accomplished  their  purpose  to  get 
possession,  while  tbe  defendant  in  that 
action  (plaintiff  In  tbls)  wtis  in  custody. 
Tbe  demurrer  admits,  for  tbe  purpose  of 
this  action,  that  Sneeden  was  in  the  quiet 

fioasession  of  the  land,  and  that  Iih  be- 
leved  it  to  be  his;  and  whether  au  action 
for  slander  of  title  could  be  maintained, 
or  wbether  tbe  true  title  was  In  tbe  plain- 
tiff or  defendants,  is  immaterial  to  the 
question  now  before  tbe  court,  which  Is 
whether  the  plaintiff  can  maintain  this 
action  without  alleging  tbe  final  legal 
determination  of  the  action  of  the  defend- 
ants asainst  the  plaintiff,  in  which  tbe 
warrant  or  writ  of  arrest  was  issued  and 
tbe  plaintiff  was  imprisoned.  Tbls  is  not 
an  action  for  malicious  prosecution  foran 
alleged  crime,  in  which  it  would  he  nec- 
esHSry  to  allege  and  show  a  Judicial  deter- 
mination uftbe  prosecution  in  favor  of  the 
accused.  Every  good  citizen'is  interested 
In  tbe  suppression  of  crime,  and,  if  there 
be  probable  cause,  may  prosecute  In  tbe 
name  of  the  state;  and  U  the  accused  be 
adjudged  guilty  he  will  not  be  heard  to 
complain  of  tbe  prosecution,  nor  can  be 
maintain  an  action  against  the  prosecu- 
tor, whatpver  may  have  been  his  motive. 
This  is  an  action  tor  alleged  maJiclous  use 
and  abuse  of  civil  process. 

But  the  council  for  the  defendant  says: 
"There  is  not  tbe  slightest  proof  [allega- 
tion] that  tbe  defendants  gave  the  sheriff 
any  Instructions  not  enjoined  by  the  exi- 
gency of  the  writ  which  be  had  in  his 
bands."  This  action  is  not  against  tbe 
sheriff  for  abuse  of  the  process  In  bis 
bands,  but  against  tbe  defendants  for 
having  maliciously  and  fraudulently  sued 
out  a  writ  of  arrest  and  bill  for  a  pur- 
pose falsely  alleged  therein,  when  tbelr 
real  purpose,  admitted  by  the  demurrer, 
was  not  that  named  in  the  affidavit  or 
process,  but  the  ulterior  object  to  get 
speedy  possession  of  the  land,  and  no  in- 
structions from  them  to  the  sheriff  were 
necessary.  They  expectt^  that  be,  in  the 
discbarge  of  bis  duty,  would  arrest 
Sneeden  under  the  writ  which  they  had 
sued  out.  and  thereby  enable  them  to  get 
possession  of  the  land,  and  level  Sneeden's 
bouse  with  the  ground,  and  destroy  bis 
property,  so  that  be  coald  not  regain  or 
reoccupy  it. 

Counsel  for  tbe  defendants  say :  "Let  us 
take  it  that  Harris  recovered  judgment 
against  the  plaintiff  lo  the  original  action 
of  slander  of  title  in  which  the  writ  was 


issned.  Such  a  judgment  would  establish, 
as  against  tbe  plaintiff,  that  tbe  land  in 
dispute  belonged  to  Harris;  that  this 
plaintiff  bad  no  interest  In  it,  and  bad 
taken  possession  of  it,  and  set  up  title  In 
bimself,  wltb  the  false  and  malicious  In- 
tent to  injure  Harris.  Then,  if  this.action 
is  sustained,  we  would  have  the  singular 
spectacle  of  the  plaintiff  recovering  dam- 
ages from  Harris  because  be  basely  and 
malicioHsly  took  possession  of  his  own 
land  after  it  had  been  left  vacant  In  con- 
sequence of  the  lawful  arrest  and  Impris- 
onment of  the  plaintiff."  It  is  true  the 
sheriff  did  no  wrong  in  discharging  bis 
duty,  and  arresting  Sneeden  in  obedience 
to  the  command  of  the  writ;  but  doreit 
follow  that,  because  it  was  the  duty  of 
tbe  sheriff  to  arrest  onder  the  writ,  tbe  de- 
fendants could  lawfully  sue  out  tbe  writ  to 
enable  them  to  procure  the  arrest  of  Sneed- 
en, not  for  the  purpose  named  in  tbe  writ, 
but  tor  the  admitted,  ulterior,  collateral 
purpose  to  g:et  possession  of  tbeland,Indis- 
pute,as  soon  as  itwas  madevacant  by  tbe 
arrestand  imprisonment  of  the  claimantln 
adverse  possession,  under  the  writ- which 
they  bad  falsely  and  fraudulently  sued  oat 
tor  that  purpose.  Instead  of  Institating  an 
action  to  try  tbe  title  to  the  land  in  dis- 
pute, and  recover  possession  upon  tbelr 
title.  If  they  had  any?  If, In  their  affldavlt 
for  arrest  and  bail,  they  had  stated  that 
their  real,  and.  It  appears,  only,  purpose 
was,  as  is  admitted  by  the  demurrer,  to 
procure  the  arrest  of  Sneeden,  to  enable 
them  to  g^et  possession  of  tbe  land  lu  dis- 
pute, instead  of  the  recovery  of  damages 
for  slander  of  title,  no  writ  could  have 
Issued,  and  Sneeden  could  not  have  been 
lawfully  arrested  by  tbe  sheriff.  Counsel 
for  tbe  defendants  fail  to  note  tbe  marked 
distinction  between  a  prosecution  for  tbe 
malicious  use  and  abase  of  process  for  ul- 
terior purposes  not  named  In  tbe  process 
and  a  prosecution  for  alleged  crime.  In 
the  latter,  there  must  be  a  final  determi- 
nation of  the  prosecution  before  an  action 
for  malicious  prosecution  can  be  main- 
tained, and  no  citation  of  authority  was 
needed  for  tbls;  but  In  the  former  this  Is 
not  necessary.  In  the  one,  tbe  public  have 
an  interest;  in  tbe  other,  tbe  individual 
only.  .\nd  while  It  Is  true,  as  a  general 
rule  of  law,  that  imprisonment  under  legal 
process  Is  not  duress,  yet  if  one  falsely, 
maliciously,  and  withoat  probable  cause 
procures  tbe  arrest  and  imprisonment  of 
another  on  process  legal  and  regular  in 
form,  and  obtains  thcrKby  a  deed  from  the 
party  so  arrested,  such  deed  is  void  by 
reason  of  duress.  Watkins  v.  Balrd.  6 
Mass.  506,  and  cases  cited.  When  an  ac- 
tion is  for  malicious  abase  of  legal  process 
In  order  to  compel  a  party  to  do  a  collat- 
eral thing  or  to  accomplish  an  ulterior 
purpose,  It  is  not  necessary  to  allege  that 
the  process  Improperly  employed  is  at  an 
end.  Prough  v.  Entriken,  11  Pa.  St.  Kl, 
and  tbenumerouscasestberecited;  Grain- 
ger  V.  Hill,  88  E.  C.  L.  675.  Conceding  that 
tbe  defendants  were  the  true  owners  of  tbe 
property  in  dispute,  the  plaintiff  was  in 
possession  claiming  it  as  his  own,  and  if, 
without  any  process,  they  had  gone  and 
taken  forcible  posHession,  and  demolished 
tbe  bouse  claimed  by  him,  and  destroyed 
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faie  property  ae  alleged,  It  will  not  be  de> 
nied  that  tbey  would  baveeubjected  tbem- 
eelves  to  botn  civil  and  criminal  actions. 
Did  the  fact  that  thoy  got  poBBi>ealon  by 
the  fraudulent  nee  of  legal  process  Justify 
their  acts,  or  were  they  not  aggravated 
by  making  the  strong  arm  of  the  law  the 
Instrument  by  which  they  were  enabled  to 
perpetrate  them?  "The  law  is  Just  and 
good,"  and  entitled  to  the  obedience  of 
all,  the  strong  as  well  as  the  weak,  and 
cannot  sustain  the  perversion  of  Us  pro- 
cess to  shield  lawlessness  and  wrong,  or 
permit  It  to  be  made  the  tool  of  trickery 
and  canning.  The  defendants  admit  that 
their  pnrposewas  not  that  named  in  their 
affidavit,  but  to  get  speedy  possession  of 
the  land  by  ha  vine  the  plaintiff  arrested 
and  removed  from  It  by  the  sheriff  to  en- 
able them  to  enter  upon  It. 

This  case  is  distlngnlshnble  from  that  of 
Hewlt  v.  Wooten,  7  Jones.  (N.  C.)  182. 
In  that  case  It  did  not  appear  that  the 
writ  was  sned  out  for  the  purpose  of  ex- 
torting money  or  any  ulterior  parpose. 
In  this  casethe  ulterior  and  wrongful  pur- 
pose is  alleged  and  admitted,  which  brings 
it  clearly  within  the  principle  laid  down  In 
Grainger  v.  Utll,  supra,  and  sanctioned  in 
Hewit  V.  Wooten.  Whether,  under  the 
old  practice,  the  remedy  of  the  plaintiff 
would  have  been  trespass  or  case,  is  now 
Immaterial,  as  the  old  technical  distinc- 
tions In  the  form  of  actions  (as  between 
trespass  and  case)  which  so  often  perplex 
the  profession  have  been  abolished,  (Code, 
$133,)  and  the  civil  action,  with  its  com- 
plaint stating  clearly  and  concisely  the 
facts  constituting  tbecause  of  action,  sub- 
stituted. (Code,  S  231  et  seq.;)  and,  while 
the  plaintiff's  cause  of  action  might  hare 
beenmoreconclsely  stated,  atile  per  iuutHe 
aon  Yltlatur,  and  the  demurrer  must  be 
overruled.  Let  this  be  certified,  to  the  end 
that  the  defendants  may  answer  if  tbey 
shall  be  so  advised,  and  the  action  pro- 
ceeded with  according  to  law.    Error. 

(IM  N.  C.  8M)  

Dbwey  et  al.  v.  Snoo. 

(Supreme  Court  of  North  Caroltna.    Dec.  1, 
1891.) 

JCDOMZNT  LiBN— FiJLCRB  TO  BbCOBD  AUD  INOBX. 

Code  N.  C.  H  83,  43a-4SS,  provide  that  • 
clerk  of  a  superior  court  shall  keep  a  judgment 
docket  in  vrbicb  the  substance  of  a  judgment 
shall  be  recorded;  that  the  entry  of  a  Judgment 
for  mooey  shall  contain  the  names  of  the  parties, 
the  relief  granted,  the  date  of  the  judgment,  and 
the  date  of  its  docketing,  and  that  the  clerk  shall 
ke^  a  cross-index,  wiw  the  dates  and  numbers; 
that  a  judgment  roll  shall  be  made,  and  when 
filed  such  judgment  shall  become  a  lien  on  the 
debtor's  real  estate.  Held,  that  in  the  entry  of 
judgment  against  several,  where  the  name  of 
one  is  omitted  from  the  caption  and  also  from 
the  cross-index,  the  judgment  created  no  lien  on 
his  real  estate  as  against  judgments  subseqveoUy 
entered  and  Indexed  in  accordance  with  the  stat- 
utes. 

Appeal  from  superior  court,  Pitt  coun- 
ty ;  Spikh  Whitaker,  Judge.    Affirmed. 

Petition  of  J.  A.  K.  Tucker,  sheriff,  for 
Instructions  as  to  the  payment  of  certain 
money  In  his  bands. 

The  other  facts  In  the  case  appear  In  the 
following  statement  by  Mehuimoj*,  C.  J.: 

It  appears:    (1)  That  previous  to  June 


term,  1887,  of  Pitt  superior  court,  the 
plaintiffs  brought  their  action  In  said 
court  against  B.  F.  Sugg  for  the  recovery 
of  certain  personal  property.  (2)  That 
B.  F.  Sugg  gave  bond  for  the  return  of 
the  property  seised  by  tlie  sheriff,  and  I. 
A.  Sugg  and  William  Whitehead  became 
his  sureties  upon  said  bond.  (3)  That  at 
June  term,  1887,  the  plaintiffs  recovered  a 
judgment  against  B.  P.  Sugg  for  the  deliv- 
ery of  the  property  seixed,  and,  in  case  a 
return  thereof  could  not  be  had,  then  for 
live  hundred  and  ten  dollars,  ($510,)  the 
value  thereof,  both  as  against  the  said  B 
F.  Sugg  and  his  sureties,  1.  A.  Sugg  and 
William  Whitehead.  (4)  That  this  judg- 
ment was  entitled,  "Charles  Dewey, 
George  W.  Dewey,  and  E.  B.  Dewey,  trad- 
ing as  Dewey  Brothers,  against  B.  F. 
Sngg, "  and  there  was  no  reference  in  the 
caption  to  the  said  1.  A.  Sugg  or  the 
said  William  Whitehead,  and  nothing  in 
said  caption  to  Indicate  that  either  of 
them  were  parties  to  the  said  judgment. 

(6)  That  this  judgment  was  shortly  there- 
after, and  within  10  days  after  the  said 
June  term,  copied  upon  the  Judgment 
docket,  in  book  No.  9,  exactly  as  it  was 
originally  written,  and  with  no  reference 
to  the  said  I.  A.  Sugg  or  William  White- 
head in  the  caption  thereof,  and  with  no 
minute  of  either  of  tbeir  names  on  the 
margin  of  the  docket.  (6)  That  the  fol- 
lowing is  a  copy  of  tilt:  Judgment  as  it 
appears  on  the  judgment  docket  No.  9, 
and  as  It  was  rendered,  namely  :  "Charles 
Dewey,  George  W.  Dewey,  and  E.  B.  Dew- 
ey, trading  as  Dewey  Brothers,  v.  B.  F. 
Sugg.  Pitt  county  superior  court,— June 
term,  1887.  Before  J.  H.  Merrimon. 
Judge.  Judgment  was  rendered  in  favor 
of  the  plalntilf,  nnd  against  the  defend- 
ants, for  the  possession  of  the  property  de- 
scribed in  the  complaint,  and,  if  a  return 
of  the  property  cannot  be  had,  that  he 
recover  of  the  defendant  B.  F.  Sogg 
and  William  Whitehead  and  I.  A.  Sugg, 
ihe  sureties  on  defendant's  replevin  bond, 
the  sum  of  five  hundred  and  ten  dollars, 
with  Interest  on  same  from  1st  day  of  De- 
cember, 1886,  and  the  costs  of  this  action." 

(7)  That  the  docket  upon  which  it  is  re- 
corded, as  set  forth  above,  contains  an 
index,  but  no  cross-index,  and  upon  said 
Index  there  appears  this  entry,  made  at 
or  about  the  time  when  said  judgment 
was  copied  upon  said  docket,  as  follows: 
"Dpwey  Bros.— B.  F.  Sugg;'  but  there 
nowhere  appears  in  said  index  the  entry 
of  said  judgment  as  against  the  said  I.  A. 
Sugg  and  the  said  William  Whitehead,  nor 
was  it  ever  Indexed  as  to  them.  (8) 
That  an  Index  and  a  cross-Index  of  Judg- 
ments is  kept  In  a  separate  book  by  the 
clerk  of  the  superior  court  of  Pitt  county, 
and  have  been  kept  by  him  for  more  than 
five  years,  the  names  of  the  plaintiffs,  fol- 
lowed by  the  names  of  the  defendants, 
being  written  on  the  left-hand  page,  and 
the  names  of  the  defendants,  followed  by 
the  names  of  the  plaintiffs,  being  written 
on  the  opposite  or  right-band  page,  under 
the  appropriate  letter  of  the  alphabet. 
(9)  That  this  Judgment  was,  at  or  about 
the  time  of  Its  being  written  on  the  dock- 
et. Indexed  on  the  said  index  under  the 
letter  "  D, "  and  on  the  left-hand  page,  and ' 
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Uls  as  follows:  "Dewey  Bros.— Sugg, 
B.  F.  &I.  A.;"  and  the  name  ol  White- 
bead  did  not  appear  as  one  of  the  defend- 
ants in  said  Index.  (10)  That  at  the  same 
time  It  was  indexed  on  the  cross-index 
under  the  letter  ''S,"and  on  the  right- 
hand  page,  as  follows:  "Sugg,  B.  F.— 
Dewey  Bros:;"  and  the  name  of  White- 
bead  did  not  appear  in  said  index  as  one 
of  the  defendants  in  said  judgment.  (11) 
That  the  said  judgment  was  not  at  that 
time  cross-indexed  either  under  the  letter 
"  W  "  or  elsewhere,  as  to  Whitehead.  ( 12) 
That  on  the  IGth  day  of  December,  1890, 
the  clerk  of  the  superior  court,  under 
the  letter  "D,"  after  the  word  "B.  F. 
Sugg,"  added  the  words,  "I.  A.  Sugg  and 
William  Whitehead,"  and  on  the  cross-in- 
dex on  the  right-hand  page,  under  the  let- 
ter "VV,"  the  said  clerk,  on  the  15th  day 
of  December,  1890,  made  this  entry: 
"  Whitehead,  William  et  al.— Dewey  Bros. " 
(13)  That  np  to,  and  until  the  said  IQth 
day  of  December,  1890,  it  did  not  appear, 
either  from  the  index  to  docket  No.  9,  up- 
on which  the  original  judgment  was  re- 
corded, or  from  the  index  or  cross-index 
kept  by  the  clerk  of  the  superior  court  of 
Pitt  county  of  all  Judgments  filed  in  bis 
office,  that  Charles  Dewey,  George  W. 
Dewey,  and  E.  B.  Dewey,  tradinK  as  Dew- 
ey Bros.,  had  recovered  any  judgment 
against  the  said  Whitehead  for  any 
amount,  or  that  Dewey  Bros,  had  recov- 
ered a  judgment  for  any  amount  against 
said  Whitehead.  Upon  this  state  of  facts, 
the  court  heldthatthe  plaintiffs' judgment 
mentioned  wusnotsufficlentlydocketed  un- 
til the  15th  of  December.  1890;  that  it  creat- 
ed and  ronstituted  no  lien  upon  the  lands  of 
the  said  Whitehead  In  the  county  of  Pitt 
prior  to  that  time;  and  that  the  plaintiffs 
were  not  entitled  to  share  in  a  fund  the 
proceeds  of  his  land  sold  by  the  sheriff 
under  proper  process,  to  satisfy  divers 
judgments  against  htm  duly  docketed  be- 
fore that  time;  aud  gave  judgment  ac- 
cordingly. The  plaintiffs  excepted,  and 
appealed  to  this  court   . 

T.  F.  DHvldsoa  and  Jarvis  &  Btow,toT 
appellee. 

M^ttHiiioa, C.3 ., (after  statiagtbe  facts.) 
The  records  of  the  courts  are  very  impor- 
tant and  essential  in  the  administration  nf 
public  justice.  Appropriate  statutes  and 
general  principles  of  law  to  some  extent 
require  the  courts  to  make  them,  prescribe 
their  purpose,  where  and  by  whom  they 
sliall  be  kept,  and  when  and  where  they 
may  be  seen  by  every  person  Interested  to 
see  them.  While  they  are  of  great  general 
utility,  they  import  verity,  and  constitute 
tbe  highest  evidence  of  the  rights  and  lia- 
bilities of  all  persons  whom  they  directly 
concern  and  affect,  and  serve  to  give  notice 
and  Information  for  the  use  and  benefit  of 
the  public  in  many  ways  and  for  a  variety 
of  valuable  purposes.  It  is  hence  essen- 
tial that  they  should  be  made  and  kept 
substantially  in  all  material  respects  as 
the  law  prescribes  aud  requires.  Other- 
wise they  might  fall  of  their  purpose,  and 
some  person  in  some  way  Interested  mustt 
suffer  detriment  more  or  less  serious.  The 
statute  (Code,  §  83)  requires  the  clerks  of 
the  several  sairarior  courts  of  this  state  to 


keep  certain  books  specified,  in  which  en- 
tries of  the  records  of  that  court  shall  be 
made  and  preserved,  and  among  them  is 
"a  judgment  docket  in  which  the  sab- 
stance  of  the  judgment  shall  b«  recorded, 
and  every  proceeding  subsequent  thereto 
noted."  This  distinct  judgment  docket— its 
nature  and  purpose  — is  prescribed,  aud 
it  is  required  to  be  kept  for  the  purposes 
of  the  court.  The  law  prescribes  what 
shall  be  recorded  on  it,  and  everybody  has 
notice  that  he  may  find  there  whatever 
ought  to  be  there  recorded,  if,  Indeed,  it 
exists.  He  is  not '  required  to  look  else- 
where for  such  matters.  But  hels required 
and  bound  to  take  notice,  in  proper  con- 
nections,of  whatisthere.  Thelawcharges 
him  with  such  notice.  The  statute  (Code 
§433)  further  prescribes  and  requires  that 
"every  judgment  of  the  superior  court,  af- 
fecting the  right  of  real  property,  and  any 
judgment  requiring  in  whole  or  la  part 
th3  payment  of  money, shall  be  entered  by 
the  clerk  of  said  superior  court  on  the 
judgment  docket  of  said  court.  The  en- 
try shall  contain  the  name  of  the  parties, 
and  the  relief  granted,  date  of  judgment, 
and  date  of  docketing;  and  the  clerk  shall 
keep  a  cross-index  of  the  whole,  with  the 
dates  and  numbers  thereof.  All  judgments 
rendered  in  any  county  by  the  superior 
court  thereof,  during  a  term  of  the  court, 
and  docketed  during  the  same  term,  or 
within  ten  days  thereafter,  shall  be  held 
and  deemed  to  have  been  rendered  and 
docketed  on  the  first  day  of  said  term." 
This  section  requires  the  classes  of  jndg- 
ments  specified  to  bedocketed  on  the  judg* 
ment  docket,  and  directs  how  they  shall 
be  entered.  -It  is  not  simply  required  that 
they  shall  be  docketed,  but  it  is  further 
and  of  purpose  required  that  they  shall  be 
docketed  substantially  in  the  way  and 
manner  prescribed.  They  are  to  be  so  en- 
tered, and  in  this  way:  "The  entry  shall 
contain  the  names  of  the  parties,  and  the 
relief  granted,  date  of  judgment,  and  date 
of  docketing;  and  the  clerk  shall  keep  a 
cross-index  of  the  whole,  with  the  dates 
and  numbers  thereof."  Tlie  particularity 
thus  required  as  to  details  is  not  merely 
directory  and  meaningless;  it  Is  intended 
to  serve  a  substantial  purpose,— that  of 
giving  information  and  notice,  as  to  the 
particulars  speclfled,  to  the  public,  every- 
body Interested  to  have  such  information. 
It  would  be  orderly,  and  much  better,  that 
such  particulars  should  be  set  foi*tb  in  the 
order  directed  by  the  statute.  Still,  if 
they  appear  io  t'  eir  substance  but  disor- 
derly, from  the  entry,  this  will  be  suffi- 
cient. The  requirement  that  a  cross-Index 
shall  be  kept  is  not  merely  directory :  it  is 
important  and  necessary.  It  is  intended 
to  enable  any  person  to  learn  that  there 
is  a  docketed  judgment  in  favor  of  a  cer- 
tain party  or  parties,  and  against  certain 
other  parties,  and  where  to  find  it  on  the 
docket.  The  inquirer  Is  not  required  to 
look  through  the  whole  docket  to  learn  if 
there  be  a  judgment  against  a  particular 
person.  He  must  be  able  to  learn  from 
such  index  that  there  is  a  judgment 
against  him,  and  where  he  can  find  it  on 
the  docket,  its  nature,  purpose,  etc.  When 
there  are  several  judgment  debtors  in  a 
docketed  judgment,  the  index  should  and 
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mast  apeclty  the  name  of  each  one,  be- 
cause the  index  as  to  one  would  not  point 
to  all  or  any  one  ol  the  others.  The  pur- 
pose is  that  the  index  shall  point  to  a 
JDdgment  against  the  partlcalar  person  In- 
qnlred  about,  if  there  be  a  Judgment  on 
the  docket  against  him.  A  judgment  not 
thus  lully  docketed  does  not  serve  the  pur- 
pose of  the  statute,  and  Is  not  docketed, 
in  contemplation  of  law.  The  statute 
(Code,  §  434)  further  prescribes  and  re- 
quirss  a  judgment  roll  to  be  made  up  and 
filed  as  prescribed.  It  further  prescribes, 
(section  435)  that  "upon  filing  a  judgment 
roll  ui'c.i  a  judgment  affecting  the  title  of 
real  property,  or  directing  in  whole  or  In 
part  the  payment  of  money,  it  shall  be 
docketed  on  the  judgment  docket  of  the 
superior  court  of  the  county  where  the 
judgment  roll  was  filed,  and  may  be  dock- 
eted on  the  judgment  docket  of  the  supe- 
rior court  of  any  other  county  upon  filing 
with  the  clerk  thereof  a  transcript  of  the 
original  docket,  and  shall  be  a  lien  on  the 
TPal  property  In  the  county  where  the 
same  Is  docketed,  of  every  person  against 
whom  any  such  judgment  shall  be  ren- 
dered, and  which  he  may  have  at  the  time 
of  the  docketing  thereof,  in  the  county  in 
which  such  real  property  is  situated,  or 
which  he  shall  acquire  at  any  time  there- 
after, for  ten  years  from  the  date  of  the  ren- 
dition of  the  judgment. "  A  docketed  judg- 
ment hence  creates  and  secnres  a  lien  upon 
the  judgment  debtor's  land.  But  a  judg- 
ment, in  order  to  create  such  lien,  must  be 
docketed  in  the  way  and  manner  above 
pointed  out;  otherwise,  as  we  have  seen, 
the  judgment  is  not  docketed,  and  no  such 
or  any  Hen  arises.  Holman  v.  Miller,  10,3  N. 
C.  118,  9  S.  E.  Kep.  429;  1  Black,  Judgm.  §§ 
404,  406;  Cummlngs  v.  Long,  16  Iowa,  41; 
Thomas  v.  Desney,  57  Iowa,  58,  10  N.  W. 
Kep.  815;  Nye  v.  Moody,  70  Tex.  434,  8  S. 
W.  Rep.  606;  Rldgway's  Appeal,  15  Pa. 
St.  177;  Harallton'sAppeal.]03Pa.St.368; 
Mets  V.  Bank,  7  Neb.  16.=>.  The  important 
statutory  provisions,  above  recited  and  re- 
ferred to,  prescribe  and  establish  a  method 
of  creating  judgment  liens  upon  real  prop- 
erty, and  they  must  receive  such  reason- 
able Interpretation  as  win  give  strength, 
certainty,  and  uniformity  to  that  method, 
and  effectuate  its  purposes.  This  can  only 
be  done  by  a  strict  observance  of  at  least 
the  substance  of  the  requirements  pre- 
scribed. Otherwise,  uncertainty,  confu- 
sion, and  injustice  must  prevail  to  a  great- 
er or  less  extent  in  its  administration.  In 
the  present  case,  we  think  the  plaintiff's 
Judgment  was  not  sufficiently  docketed  to 
create  a  Hen  upon  the  real  property  of  the 
defendant  judgment  debtor,  William  White- 
head. The  judgment  entered  on  the  judg- 
ment docket  is  Informal  and  disorderly ; 
but  granting  that  it  is  a  judgment,  and  the 
entry  contains  sufficiently  the  names  of  the 
parties  to  It,  the  relief  granted,  the  date  of 
it,  and  the  time  of  its  docketing,  still  the 
Index  makes  no  mention  whatever  of  this 
or  any  judgment  against  Whitehead.  Any 
person  looking  on  the  index  with  a  view 
to  learn  It  there  were  a  docketed  judgment 
against  him  would  have  found  nothing 
whatever  leading  him  to  examine  or  be- 
lieve there  was  any  such  judgment.  Thus 
such  person  would  have  been  misled ;  such 


a  person  may  have  been  misled;  numer- 
ous persons  may  have  been  misled.  The 
law  intends  to  prevent  this,  and  that  no 
such  lien  shall  be  created  or  exist  to  preju- 
dice any  person  who  cannot  have  the  ben- 
efit of  the  means  so  provided  to  prevent 
prejudice  thus  arising.  The  judgment 
must  be  properly  indexed  as  to  each  and 
all  of  the  parties,  in  order  to  create  the 
lien.  The  statute  expressly  makes  it  the 
duty  of  the  clerk  to  make  such  entries,  and 
he  falls  to  do  so  at  his  peril.  As  the  plain- ' 
tiffs'  j  udgmen  t  was  not  effectually  docketed 
as  to  the  defendant  Whitehead,  they  could 
not  share  in  the  fund  the  proceeds  of  the 
sale  of  his  lands  under  valid  process  issu-' 
Ing  upon  duly-docketed  judgments,  to  the 
prejudice  of  the  latter.  Judgment  af- 
firmed. 


009  N.  C.  718) 

Bristol  v.  Pearson. 

(Supreme  Cmvrt  of  North  Carolina.   Deo.  9, 1891.) 

Contempt — Disobedienci  of  Oboeb— Motion  to 
Attach— Abandokme NT  Fbndino  Appeal. 

1.  Where  an  assignee  for  the  benefit  of  cred- 
itors intentionally  disobeys  an  order  of  court  for 
the  distribution  of  funds  in  bis  hands,  and  is  at- 
tached for  contempt  upon  the  motion  of  a  number 
of  tbA  creditors,  from  wbioh  he  appeals,  an  ap- 
plication cannot  be  made  in  the  lower  court, 
pending  the  appeal,  for  leave  to  withdraw  and 
abandon  the  motion,  but  the  same  must  be  dis- 
posed of  in  some  appropriate  way  in  the  ap'pel- 
late  court. 

2.  An  application  for  such  leave  in  the  ap- 
pellate court  by  the  creditor  who  made  the  alS- 
davit  in  support  of  the  said  motion  must  be  al- 
lowed, but  such  allowance  cannot  affect  the  other 
creditors,  where  the  motion  was  made  at  the  in- 
stance of  and  for  the  benefit  of  the  others  as  well 
as  of  himself. 

8.  Where  an  assignee  for  the  benefit  of  cred- 
itors intentionally  disobeys  an  order  for  the  dis- 
tribution of  funds  in  bis  hands,  the  court  may 
give  Judgment  attaching  him  as  for  contempt. 

Appeal  from  superior  court,  Burke  coun- 
ty; William  A.  Hoke,  Judge.     Affirmed. 

The  (acts  fully  appear  In  the  following 
statement  by  Merrimon,  C.  J.: 

The  plaintiff,  as  assignee  of  certain 
property  conveyed  to  him  for  the  benefit 
of  creditors  named  in  the  deed  of  trust, 
brought  this  action  to  have  the  property 
subject  to  the  trust  sold, and  the  proceeds 
of  the  sale  thereof  applied  to  the  pay- 
ment of  debts  of  the  creditors,  according 
to  their  respective  rights,  etc.,  with  the 
sanction  and  by  the  order  of  the  court,  etc. 
In  the  course  of  the  action  the  court  en- 
tered Its  decree  directing  a  distribution  of 
the  fund  in  the  hands  of  the  plaintiff, 
trustee,  to  the  parties  therein  specified. 
Thereafter,  John  A.  Dickson,  one  of  the 
defendant  creditors,  gave  notice  to  the 
plaintiff  of  a  motion  to  be  made  in  the 
action  to  attach  him  for  contempt  of 
court,  in  that  he  had  disobeyed  the  order 
of  the  court,  etc.  The  motion  was  after- 
wards  made,  and  the  followius;  Is  so 
much  of  the  affidavit  offered  and  consid- 
ered by  the  court  in  support  of  the  same 
as  need  be  reported :  "  (3)  That  it  was  or- 
dered by  the  court  that  the  said  L.  A. 
Bristol,  assignee,  pay  over  one-half  of  the 
proceeds  of  sale  of  said  specified  property 
to  J.  H.  and  S.  T.  Pearson,  and  apply 
the  remainder  of  said  sum  to  the  parties 
whose  names  are  specified  and  mentioned 
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in  tbe  report  of  Q.  P.  Erwln.  referee,  filed 
In  said  cause;  that,  notwithstandiuK  the 
order  of  the  conrt,  tbe  said  L.  A.  Bristol, 
asslirnee,  In  contempt  of  court,  and  in  de- 
fiance of  the  advice  of  connsel,  paid  over 
to  the  said  J.  H.  and  S.  T.  Pearson  the 
sum  of  twenty-one  hundred  and  ninety- 
six  dollars,  when  be  should  have  paid  him 
rnly  the  sum  of  seventeen  hundred,  (less 
their  part  Of  the  cost,)  and  bis  bo  duiug 
has  prevented  the  other  crtditors,  who 
should  have  received  their  pro  rata  share 
of  said  fnnd  from  being  paid,  as  tbe  or- 
der and  decree  of  the  court  directed. 
Wherefore,  the  other  creditors,  whose 
names  are  apecifled  In  said  report  of  said 
referee,  pray  the  court  that  the  said  L.  A. 
Bristol,  assignee,  be  attached  for  con- 
tempt of  court,  and  ordered  and  directed 
to  distribute  the  fund  received  by  him  in 
accordance  with  tbe  former  decrees  in  this 
action."  Tbe  court  having  found  the 
factM  of  the  matter,  "being  of  opinion  that 
tbe  pnyment  aH  made  by  the  assignee  (tbe 
plaintiff)  was  in  wilifnl  disobedience  of 
the  decree  of  the  superior  Court  heretofore 
made,  gave  Judgment  attaching  tbe  as- 
signee as  for  contempt, "  and  the  plain- 
tiff, having  excepted,  appealed  to  this 
court.  Pending  tbe  appeal  in  this  court 
the  said  Dlrkson,  who  made  the  afiBdavIt 
to  support  the  motion  to  attach  the 
plaintiff,  moved  in  the  court  below  to  be 
allowed  to  withdraw  and  abandon  the 
motion  to  attach,  and  his  motion  was 
there  allowed,  and  a  transcript  of  tbe 
record  thereof  was  presented  here  at  the 
time  the  appeal  was  called  for  argument : 
and  also  a  motion  was  made  here  to  al- 
low him  to  withdraw  and  abandon  his 
motion. 

J.  T.  Perkins  and  Batcbelor  <ft  Dover- 
evx,  for  appellant.  S.  J.  Ervia,  for  ap- 
pellee. 

Mkrrimom,  C.  J.,  {after fftntlng  tbe  facts 
as  above.)  After  tbe  appeal  was  taken, 
bringing  tbe  whole  matter  of  the  motion 
into  this  court,  it  was  Irregular  and  im- 
proper to.malce  the  motion  in  the  court 
below  to  withdraw  and  abandon  the 
motion  to  attach,  because  tbe  appeal 
brought  the  same  here  until  it  should  be 
disposed  of  in  some  appropriate  way. 
Tbe  court  below  did  not  have  such  con- 
trol of  tbe  matter  as  to  make  an  etfect- 
nal  disposition  of  it.  The  application 
of  tbe  defendant,  (appellee.)  John  A.  Dick- 
son, to  be  allowed  to  abandon  the  mo- 
tion to  attach  the  plaintiff  mnst  be  al- 
lowed, and  an  entry  to  that  effect  made 
in  the  court  below.  But  this  allowance 
cannot  affect  the  motion  as  to  other  in- 
terested creditors,  because  the  motion  was 
applied  for  and  allowed  at  the  instance 
of  and  for  tbe  benefit  of  tbe  others  as 
well  as  himself.  Tbey  were  partieu  to  the 
action,  and  the  notice  of  the  motion  was 
Blg^ned  by  Dickson  "for  himself  and  other 
creditors, "  and  the  affidavit  in  support 
of  tbe  motion  purported  expressly  to  be 
for  their  benefit.  Moreover,  the  counsel 
who  made  the  motion  represented  all  the 
Interested  creditors,  and  no  one  of  them 
made  any  snggestlon  or  opposition  to  it. 
Thus  they,  being  before  tbe  court,  and 
so  represented  by  counsel,  were  at  once 


parties  to  and  participating  in  tbe  mo- 
tion for  their  benefit;  they  were  subject 
to  the  order  of  the  court  in  that  respect, 
and  concluded  by  its  order,  and  tbey  were 
as  well  liable  for  costs.  The  motion  waa 
made  at  their  instance,  and  for  their  ben- 
efit, as  well  as  the  same  for  Dickson.  The 
affidavit  made  by  the  latter  was  sufficient 
to  serve  tbe  common  purpose  of  all  tbe 
interested  creditors.  Who  they  were  was 
shown  by  the  record,  and  that  was  a  suf- 
ficient designation  of  them,  in  connection 
with  the  motion;  so  that  theappeal  must 
be  disposed  of  upon  its  merits,  in  tbe  at>- 
sence  of  a  motion  of  the  appellant  to  dis- 
miss or  withdraw  it.  It  was  found  as  a 
fact,  and  admitted,  as  appears  from  the 
case  settled  on  appeal,  that  the  plaintiff 
assignee  had  intentionally  and  willfully 
disbursed  the  funds  In  his  hands  where- 
with he  was  charged  otherwise  tban  as 
by  tbe  decree  and  express  order  of  tbe 
court.  Obviously  the  court  hadaathority 
to  enforce  its  orders,  decrees,  and  Judg- 
ment by  attachment,  when  the  parties 
complained  of  were  before  It.  It  is  a  legit- 
imate and  approved  method  of  enforcing 
Its  orders,  as  well  as  the  order  of  and  re- 
spect due  the  court.  In  re  Daves,  81  N.  C. 
72;  Bond  v.  Bund,  09  N.  C.  97;  Thompson 
V.  Onley,  9«  N.  C.  9, 1  S.  E.  Rep.  620;  In  re 
Patterson,  99  N.  C.  407,  6  S.  E.  Rep.  643. 
Judgment  affirmed. 

(ue  N.  o.  sss) 

Ward  v.  Wilmington  &  W.  R.  Co. 

iSuipreme  Court  cf  Norfk  Carolina.    De&  0, 
1891.) 


Railkoai)  CoHFAinBs  —  BrooK-EiLLnre  Casi 
Obstrdotions  oir  Risht  ov  Wat— Dutt  to  Ra- 

MOVS. 

In  an  action  against  a  railroad  oomitany 
for  IdlUng  a  borae,  it  appeared  that  thahoraebad 
been  hidden  from  the  sight  of  tbe  engineer  by 
high  weeds  and  bushes  growing  within  a  few  feet 
of  the  traolr,  and  that  when  the  train  was  close 
upon  him  lie  had  suddenly  emerged.  The  court 
charged  that  It  was  negligence  for  the  company 
to  allow  weeds  and  bnsnes  to  grow  "near  to"  "or 
in  close  proximity"  to  the  tracic,  and  tliat,  if  the 
injury  resulted  becanae  the  horse  was  so  con- 
cealed that  the  engineer  coold  not  see  him  in 
time  to  stop,  the  company  was  liable.  Seld  er- 
roneous, in  leaving  uncertain  the  precise  distance 
to  whicn  a  raihroaa  company  must  keep  clear  its 
right  of  way,  and  in  llxfng  upon  it  the  duty  of 
taking  possession  of  such  parts  of  the  right  of 
way  as  are  not  actually  needed  for  railroad  pur- 
poses, and  which  oustom  has  always  allowed  the 
abutting  owners  to  cultivate.  MBBantoK,  O.  J., 
dlsseotlng. 

Appeal  from  superior  conrt,  Pender 
county;  R.  F.  Armfikld,  Judge.  Re- 
TcrsGd 

This  was  an  action  by  E.  W.  Ward 
against  the  Wilmington  Sc  Weldon  Rail- 
road Company  to  recover  damages  for 
the  killing  of  plaintiff's  horse.  There  was 
judgment  for  plaintiff,  and  defendant  ap- 
peals. 

Tbe  other  facts  fully  appear  In  the  fol- 
lowing statement  by  AvERr,  J.: 

Tbe  issues  submitted,  with  tbe  responses 
by  the  jury,  were  as  follows:  "(1)  Did 
defendant,  by  its  negligence  in  moving  Its 
cars  and  engines,  kill  the  horse  of  tbe 
plaintiff?  Yes.  (2)  If  yes,  what  damage 
has  plaintiff  sustained  thereby?  fSS." 
There  was  testimony  offered  on   tbe  part 
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of  tbe  plaintiff  tending  to  show  that  with- 
in Blx  months  before  tlie  beKlnninK  of  this 
action  tbe  defendant  bad  killed  tbe  horse 
of  the  plaintiff  by  rnnning  ajcalaat  him,  in 
the  day-time,  with  a  freight  train  running 
on  defendant's  road;  and  also  testimony 
as  to  tlie  valae  of  the  burse.  Defendant 
introdaced  the  engineer,  fireman,  and  oth- 
ers who  were  on  the  train  at  the  time  of 
the  killing  of  tbe  horse.  They  testlQed 
that  the  train  was  a  long  and  heavy 
freight  train,  rnnning  rapidly  and  with 
great  momentum;  that  the  engineer  in 
charge  of  the  train  was  on  the  vigilant 
lookout  for  stock  in  front  of  the  train, 
bat  that  weeds  and  busbee  bad  grown  up 
close  to  tbe  track  of  defendant's  road— 
at  that  point  within  two  feet  of  tbe  track 
— as  bigta  as  plaintiff's  horse;  that  tbe. 
horse  was  concealed  from  the  engineer  by 
these  weeds  and  bushes  until  the  train 
was  close  upon  him,  when  he  suddenly 
emerged  from  the  weeds  and  bushes  on- 
to the  track ;  that  the  engineer,  immedi- 
ately on  seeing  tbe  horse,  be  being  on  the 
lookout  to  tbe  front,  blew  down  brakes, 
blew  tbe  cattle  alarm,  and  reversed  his  en- 
gine; that  the  brakes  were  applied,  but 
that  the  horse  was  so  close  to  tbe  train 
that  all  these  efforts  were  unavailing,  and 
the  train  ran  over  tbe  horse  and  killed 
him.  Defendant  asked  his  bonor  to  in- 
struct the  jory :  "  If  the  jury  believed  that 
the  engineer,  as  soon  as  he  could,  by  look- 
ing out  and  being  on  the  watch,  discov- 
ered tbe  horse,  and  then  nsed  all  tbe  ef- 
forts at  bis  command  to  stop  the  train, 
and  conld  not  do  so  in  time  to  keep  from 
striking  the  horse,  then  tbe  defendant  was 
not  guilty  of  negligence,  and  plaintIR 
could  not  recover."  His  bonor  told  tbe 
Jury  that  this  would  be  true  unless  the  de- 
fendant had  negligently  allowed  bushes 
and  weeds  to  grow  on  its  right  of  way  so 
close  to  its  track  that  the  horse  was  con- 
cealed thereby  until  it  was  too  late  to  stop 
the  train  and  prevent  bis  destruction.  De- 
fendant further  asked  his  honor  to  in- 
Btnict  that,  "If  the  jury  should  believe 
that  the  engineer  was  prevented  from  see- 
ing tbe  horse,  or  would  have  been  prevent- 
ed from  seeing  tbe  horse  had  he  been  on 
tbe  careful  lookout,  by  the  weeds  and 
bushes  growing  within  two  feet  of  the 
ends  of  tbe  cross-ties  on  the  side  of  tbe 
road  on  which  tbe  horse  was  killed,  and 
the  said  bushes  were  three  or  four  feet 
high,  then  the  prfma  facie  case  in  favor  of 
the  plaintiff  would  be  rebutted,  and  Jury 
should  And  first  issue  in  favor  of  defend- 
ant."  Tbe  substance  of  the  instruction 
^ven  is  embodied  in  the  opinion  of  tbe 
court  There  was  a  verdict  for  plaintiff. 
Defendant  moved  for  a  new  trial  on  ac- 
count of  the  refusal  of  the  court  to  give  tbe 
Instructions  asked  for,  and  for  alleged  error 
In  the  Instructions  grlven. 

Hajrwood  A  Bay  wood,  tor  appellant. 

Kyevt,  3.,  (after stating  tbe  facta.)  It 
Is  settled  law  in  this  state  that,  if  an  en- 
g:ineer  in  charge  of  an  engine  sees,  or  can, 
by  keeping  a  careful  outlook,  see,  a  cow 
or  horse  upon  tbe  track  in  bis  front,  it  is 
bis  dnty  to  stop  the  train  if  be  pan  do  so 
witbeat  peril  to  tbe  passengers  and  prop- 
erty under  his  charge  by  the  use  of  all  the 


appliances  for  checking  tbe  speed  at  bis 
command.  Carlton  v.  Bailroad  Co.,  104  N. 
C.  865, 10  S.  E.  Rep.  510;  Wilson  v.  Bail- 
road  Co., 90  N.C.  69;  Snowden  v.  Railroad 
Co.,  95  N.C.  98;  Bullock  V.  Railroad  Co., 
105  N.  C.  IHO.  10  S.  E.  Rep.  988;  Deans  v. 
Railroad  Co.,  107  N.  C.  686,  12  S.  £.  Rep.  77. 
II,  by  tbe  exercise  of  ordinary  care,  the  engi- 
neer can  discover  that  an  animal  is  great- 
ly frightened,  and  is  muning  apparently 
excitedly  and  wildly  beside  and  near  the 
track,  or  continues  on  and  sometimes  off  it, 
it  iH  tbe  duty  of  tbe  engineer  to  "slacken 
tbe  speed,  keep  the  engine  uuder  bis  con- 
trol," and,  if  necessary,  "stop  it,''antil 
tbe  animal  is  out  of  danser.  Wilson  v. 
Railroad  Co.,  supra.  **  When  tbe  cattle  are 
quietly  grazing,  resting,  or  moving  near 
the  track, — not  on  it,— manifesting  no  dis- 
position to  go  on  it,  the  speed  of  the  train 
need  not  be  checked. "  Wilson  v.  Bailroad 
Co.,  supra.  We  have  thus  stated  tbe  gen- 
eral rales  laid  down  by  this  court  in  refer- 
ence to  the  negligencein  injuring  live-stock. 
In  order  the  more  intelligently  to  discusB 
the  instruction  given  by  the  court  in  the 
case  at  bar,  that,  even  though  the  engi- 
neer could  not,  by  keeping  tbe  most  vigi- 
lant outlook,  discover  that  tbe  plaintiff's 
horse  was  in  the  vicinity  of  tbe  tra,ck  in 
time  to  stop  the  engine,  yet  "it  was  the 
duty  of  the  defendant  to  keep  its  right  of 
way  near  its  track  reasonably  clear  of 
weeds  and  bushes,  which  might  conceal 
stock  approaching  Its  road  nntilitwas- 
too  late  to  stop  a  train  and  prevent  their 
destruction:"  and  that,''lf  they  [the  jury] 
believed  that  tbe  horse  was  killed  because 
he  was  so  concealed  by  weeds  and  bushes, 
which  the  defendant  had  negligently  per- 
mitted to  grow  up  In  close  proximity  to 
the  track,"  that  the  engineer  conld  not 
see  in  time  to  avert  tbe  Injury,  tbe  defend- 
ant's negligence  was  tbe  proximate  cause 
of  it.  We  take  notice  of  the  fact  that, 
whatever  may  be  tbe  privilege  of  railroad 
companies  to  exercise  dominion  over  their 
whole  right  of  way,  the  universal  custom 
has  been  to  allow  the  abutting  owner, 
whose  land  has  been  taken  for  tbe  ose  of 
the  public,  to  cultivate  up  to  thesldeditcbes 
that  are  kept  open  for  the  purposes  of 
propter  drainage  by  the  company.  While 
we  concede  that  it  is  the  duty  of  the  cor- 
poration in  constructing  its  road  to  cat 
down  tbe  large  trees  that  might  fall  on 
or  be  thrown  upon  the  track,  we  would 
be  loth  to  give  our  sanction  to  any  rul- 
ing that  would  make  it  incumt>ont  upon 
them,  in  order  to  protect  themselves  from 
liability,  to  take  actual  possession  of  any 
portion  of  tbe  right  of  way,  not  needed 
for  corporate  purposes  proper,  namely,  to 
remove  from  it  corn,  grain,  high  grass, 
weeds,  or  bushes,  that  may  spring  up  Im- 
mediately onislde  of  the  ditches  and  grow 
upon  cultivated  land,  high  enough  to  con- 
ceal a  horse  or  cow  from  the  view  of  an 
engineer  who  is  approaching  with  a  mov- 
ing train. 

It  is  important  that  every  principle  of 
law,  to  which  thp  conduct  of  the  citlsen  Is 
to  be  made  to  conform,  should  mark  oat 
the  lino  of  bis  duty  with  reasonable  cer- 
tainty. It  is  essential.  In  order  to  insure 
tbe  transportation  ot  passengers  and 
freight  with  tbe  dispatcb  and  promptness 
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that  will  meet  the  wants  of  a  commercial 
people,  that  the  managers  of   railroads 
Bhoald  have  a  definite  idea   of  the  duties 
and  liabilities  of  thn  companies,  and  should 
be  able,  by  using  proper  precaution,  to 
provide  against  them  without  Bubjectlns; 
the  po  bile  to  serious  inconvenience  or  delay. 
It,  therefore,  the  judge  bad  told  the  jury 
that  it  was  negligence  to  suffer  weeds  and 
bushes  to  grow  in  or  upon  the  banks  of 
the  ditches  of  which  the  companies  as- 
sume actual  control  and  dominion  to  a 
sufficient  height  to  obstruct  the  view  of 
persons  or  animals  from  an  approaching 
engine,  he  would  have  fixed  a  known  and 
well-defined  boundary  line  np  to  which  the 
corporate  authorities  would  be  required 
to  remove  snch  obstructions,  and  would 
at  the  same  time  have  held  them  bound  to 
discbarge  a  duty,  which  Is  but  the  exer- 
cise of  ordinary  diligence  on  their  part. 
To  burden  these  corporations  with  the 
further  duty  of  removing  such  obstruc- 
tlons  beyond  the  territory  of  which  they 
assume  actual  control  for  corporate  pur- 
poses Is  not  only  to  license  but  to  compel 
them,  for  their  own  security,  to  cut  down 
com  or  grain  as  well  as  weeds  when  it 
springs  up  so  high  as  to  hide  cattle  from 
view,  and  thus  enable  the  engineer  to  see 
whether  they  are  grazing  quietly  or  mov- 
ing about  frantically  as  a  train  draws 
near  to  them.    The  court  below  laid  down 
the  indefinite  rule  that  it  was  negligence 
to  allow  weeds  or  bushes  to  grow  "near 
to"  or  "In  close  proximity  "  to  the  track. 
He  left  the  precise  distance  to  which  the 
duty  extended  so  vague    and  uncertain 
that  railroad  companies  cannot  provide 
against  liability,  however  watchful  their 
servants  may  be,  except  by  asRumlng  act- 
ual control  and   keeping  clear  of   corn, 
grain,  grass,  weeds,  and  bushes  the  whole 
right  of  way,  especially  where  there  are 
curves  so  sharp  that  the  line  of  vision  of 
the  engineer  in  looking  to  his  front  would 
crow  the  right  of  way  at  or  near  Its  outer 
boundary  line.    "Near. "In  common  par- 
lance. Is  understood  and  by  lexicographers 
Is  defined  to  mean  either  "clo8e"or  "at  no 
great  distance;"  while  "in  close  proximi- 
ty," or  "In  the  immediate  vicinity,"  are 
equivalent  terms;  and  either  of  the  ex- 
pressions might  have  been  understood  by 
the  Jury  as  a  declaration  that  it  was  neg- 
ligence  to   leave   weeds  or  bushes   that 
would  hide  cattle  from  view  anywhere  on 
the  right  of  way.    One  hundred  feet  from 
the  center  of  the  railroad  (the  ordinary 
limit  of  the  right  of  way)  would  be  con- 
sidered by  men  of  intelligence  as  at  no 
great  distance  from   or  In  the  Immediate 
vicinity  of  a  track,  and  the  Instruction 
was  therefore  misleading,  unless  we  In- 
tend to  enjoin  upon  railroad  companies 
the  duty  of  ousting  the  owners  of  the 
abutting  land  and  seeing  that  it  Is  kept 
clear  of  corn>8tnlks  or  weeds,  which, under 
good  culture,  would,  after  the  crops  are 
gathered ,  hide  from  view  cattle  on  the  righ  t 
of  way  in    the   immediate  vicinity  of  the 
track.    In  order  to  provide  against  liabil- 
ity under  the  rule  laid  down  by  his  honor, 
railroad  companies   must  either  itssnme 
such  control  of  th«  right  of  way,  or  the 
fast  trains  by  which  the  companies  have 
contracted  for  the  expeditious  transporta- 


tion of  the  malls,  persons,  and  property- 
must  stop  and  "beat  the  bushes"  at  every 
curve  In  the  line  where  the  soil  Is  rich  In 
order  to  ascertain  whether  a  cow  or  horse 
can  be  made  to  emerge  from  them  t>efore 
proceeding  on  their  important  mission. 
Where  bushes  are  allowed  to  grow  in  or 
inside  of  the  ditches  along  the  portion  of 
the  right  of  way  of  which  the  corpora- 
tions assume  actual  control,  so  as  to  ob 
struct  the  view  of  an  engineer  on  an  ap- 
proaching train,  a  greater  degree  of  care 
does  devolve  upon  the  company,  just  as 
we  have  said  In  Hinkle  v.  Railroad  Co.,  13 
S.  E.  Rep.  884,  (decided  at  this  term.)  that 
where  a  comjiany  suffers  cars  or  other  ob- 
s  tructions  to  be  planed  on  a  side  track,  so 
as  to  shut  off  the  view  of  a  moving  train 
from  a  travelerdrlvlngtowards  a  crossing 
on  the  line,  it  is  negligence  in  an  engineer 
to  fall  to  give  notice  of  bis  approach. 
Loucks  V.  Railway  Co.,  19  Amer.  &  Eng. 
R.  Cas.  312,  notes  and  authorities  cited ; 
Railroad  Co.  v.  Moody,  45  Amer.  &  Eng. 
R.  Cas.  524,  and  notes,  page  527  et  seq. 
We  think  that  the  court  below  erred  in 
fixing  upon  corporations  the  duty  of  re 
moving  obstructions,  such  as  weeds  or 
corn-stalks,  that  are  incident  to  the  ordi 
nary  course  of  husbandry  outside  of  the 
portions  of  the  right  of  way,  including 
side  tracks  under  the  actual  control  of  the 
companies.  It  Is,  of  course,  the  duty  of 
the  company  to  construct  the  road  prop- 
erly, and  In  such  a  manner  as  will  not  ex- 
pose travelers  to  needless  dangers.  It  Is 
incumbent  on  them,  as  we  have  said,  to 
remove  all  trees  from  the  right  of  way, 
and  also  any  structure  that  is  liable  to  fall 
upon  passing  trains  or  upon  the  track  so 
as  to  obstruct  it.  But  in  our  case  the 
question  is  as  to  their  duty  in  reference  to 
the  right  of  way  outside  of  the  track  and 
ditch  ^,  and  after  the  completion  of  the 
road,  in  reference  to  weeds  and  bushes 
that  may  spring  up  while  the  land  Is  be- 
ing cultivated  with  ordinary  care.  There 
was  error,  for  which  the  defendant  is  en- 
titled to  a  new  trial. 

Merrimon,  C.  J.,  dissented. 

Clark,  J.,  {cnncnrrlng.)  It  is  the  duty 
of  a  railroad  company,  as  to  its  patrons, 
to  keep  the  road-bed  in  good  condition, 
and  for  that  purpose  to  keep  enough  of 
its  right  of  way  clear  to  prevent  accident 
from  trees  or  limbs  falling  upon  its  track. 
It  owes  no  duties  as  to  the  condition  of  its 
right  of  way  or  of  Its  track  as  to  others, 
except  the  statutory  duty  as  to  crossings. 
If  a  trestle  in  so  defective  that  a  foot-pas- 
senger, who  chooses  to  walk  thereon  in- 
stead of  in  the  highway,  falls  through  and 
Is  hurt,  would  the  company  be  liable?  Or 
If  a  deaS  tree  left  standing  on  the  right  of 
way  fails  and  kills  stock  pasturing  there, 
must  the  company  respond  in  damages? 
Or  suppose  stock  frightened  by  the  whistle 
or  the  noise  of  the  train  fall  Into  a  ditch 
on  the  right  of  way,  must  the  corporation 
pay?  I  wot  not.  If  accident  from  these 
causes  occurs  to  those  to  whom  the  com- 
pany owes  duties.  It  would  be  liable;  but 
it  is  no  part  of  Its  duty  to  furnish  a  safe 
footpath  for  people  or  safe  pasturage  for 
cattle.    If  the  man  or  the  cattle  are  on  the 
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track,  It  la  the  dnty  of  the  company  to 
avoid  Injury  to  them  H,  by  the  exercise  ot 
u  proper  lookout  and  care,  ]t  can  do  bo. 
But  the  principle  i^oee  no  further.  There 
are  in  this  atate  about  3,.500  miles  uf  rail- 
road, and  every  year  extends  the  mileage. 
If  these  companies  are  guilty  of  negligence, 
if  they  do  not  keep  their  right  of  way, 
3,500  miles  In  length,  and  200  feet  wMe-, 
shrnbbed,  so  that  a  pin.v-woods  cow  or  a 
razor-back  hog  maynot  always  be  visible 
thereon,  or  in  default  of  that  are  guilty 
of  negligence  if  they  do  not  slacken  speed 
and  "beat  the  bushes"  whenever  high 
enough  and  dense  enough  to  concenl 
the  recumbent  forms  of  those  interesting 
animals,  who  otherwise  mlKht  be  startled 
from  their  slumbers  and  rush  upon  the 
track,  then  the  duty  required  of  engineers, 
and  the  expense  Imposed  upon  the  com- 
panies, will  not  be  "trivial."  The  rull- 
roads  own  the  right  of  way.  It  belongs 
to  them  for  the  purposes  uf  their  traflSc. 
All  that  can  be  required  of  them,  as  to 
others  than  its  passengers  and  freight,  is 
the  good  old  rule  that  it  use  its  own  in 
such  manner  as  not  to  injure  others.  It 
is  not  required  to  pat  Its  track  or  right  of 
way  in  good  condition  for  the  safe  use  of 
othera.  who  pay  nothing  to  them  to  en- 
able them  to  do  so.  In  those  cases,  where 
railroads  havebenn  held  liable  forflreorig- 
inuting  on  their  right  of  way,  the  negli- 
gence was  not  In  allowing  the  grass  to 
grow  there. — they  are  not  expected  to 
keep  the  right  of  way  plowed  up, — but  in 
nsing  defective  spark-arresters,  or  negli- 
grently  nsing  them,  so  that  fire  is  commu- 
nicated to  theinflammable  grass  or  matter, 
and  thence  passes  to  the  property  of  oth- 
ers, which  is  thereby  destroyed.  In  the 
present  case  the  prayer  for  Instruction 
that  If  "the  engineer  did  not,  and  by  the 
exercise  of  a  diligent  lookout  could  not, 
have  Been  the  stock  on  the  track  in  time 
to  avoid  the  Injury,  the  Issue  should  be 
answered  in  favor  of  the  defendant, "  was 
warranted  by  Carlton's  Case,  104  N.  C.  365, 
10  S.  B.  Rep.  516,  and  other  precedents, 
and  should  have  been  given  In  the  form 
asked,  without  the  modification  made  by 
the  court  below. 

Merrimon,  C.  J.,  {dlsseDting.)  In  this 
Btate  a  railroad  company  is  not  required 
to  inclose  its  railroad  by  fence  or  other- 
wise, and  hence  It  Is  not  regarded  ortreat- 
ed  in  law  as  a  trespass.  If  the  live-stock 
of  farmers  and  others  at  large  in  the  for- 
ests or  fleldH  wander  upon  its  road  or 
^raze  upon  its  right  ot  way.  If  such  live- 
stock, so  wandering,  shall  be  negligently- 
killed  by  Its  moving  locomotives  or  trains. 
It  will  be  answerable  to  the  person  whose 

firoperty  shall  be  so  injured  in  damages, 
ndeed,  the  statute  (Code,  J  2326)  pre- 
scribes that  such  killing  of  stock  shall 
prima  facie  be  negligently  dune,  and  the 
burden  of  proving  the  absence  of  negli- 
gence In  snch  case  Is  put  upon  the  railroad 
company.  Such  company  is  bound  to 
reasonable  care  and  diligence  In  prevent- 
ing such  Injuries.  It  Is  therefore  Its  duty 
to  keep  its  road-way  in  snch  reasonable 
condition  as  will  prevent  the  killing  ot 
stuck,  and  as  well  to  prevent  possible  in- 
jury arising  therefrom  to  passengers  and 
T.18s.E.no.S6 — 69 


freight  passing  over  its  road,  and  Injury 
to  its  own  property.  It  Is  negligence  on 
its  part  when  It  fails  to  do  so.  To  pre- 
vent such  injuries,  it  is  bound  to  keep  its 
road-way,  as  for  as  practicable,  free  from 
such  things  as  will  obstruct  the  view  ot 
the  engine-man  looking  ahead  of  the 
moving  train.  He  should  be  able  to  see 
stock  uf  all  kinds  on  the  road  or  the  road- 
way. In  order  that  he  may  be  able  to 
sound  the  danger  alarm  as  early  as  prac- 
ticable, and  frighten  the  stock  away,  and 
to  put  his  engine  in  condition  to  stop  the 
train  promptly.  It  bushes,  weeds,  grass, 
and  the  like  are  permitted  to  grow  upon 
the  road-way,  unrestrained,  they  not  In- 
frequentlv,  particularly  where  the  soil  is 
rich,  grow  so  high  and  thickly  as  to  hide 
the  animal  grazing  there,  and  prevent  the 
engine-man  from  seeing  it  until  the  engine 
Is  almost  upon  it.  He  then  sounds  the 
alarm.  This  and  the  rushingtrain  alarms 
the  animal,  and  It  at  once  springs  upon 
the  track,  is  killed,  the  train  may  be 
thrown  off  the  track,  passengers  killed  or 
wounded,  or  freight  Injured  or  ruined.  All 
this  may  easily  happen,— has  happened. 
It  may  be  easily  prevented  by  keeping  the 
road-way  clear  from  bushes  and  high 
weeds  that  grow  thickly.  But  for  snch 
growth,  the  stock  would  generally  be  seen 
in  ample  time  to  frighten  them  off,  or 
stop  the  train,  and  thus  sometimes  pre- 
vent damage  very  serious  In  Its  extent  and 
nature.  The  cost  ot  keeping  the  road-way 
clear  is  trifling,  compared  with  the  loss 
occasioned  by  falling  to  do  so.  Indeed, 
one  of  the  very  purposes  ot  the  broad 
road-way  allowed  to  railroad  companies 
is  to  prevent  injuries  like  those  mentioned. 
It  is  expected  and  intended  that  it  shall 
be  kept  reasonably  clean  and  free  from  all 
such  things  as  will  give  rise  to  Injury  and 
danger.  Hence  it  has  oftentimes  been 
held  that  it  is  negligence  to  allow  dry 
grass  to  remain  on  the  road-way,  or  dry, 
decaying  cross-ties  and  the  like  to  remain 
there,  because  they  easily  take  Are,  and 
thus  frequently  spread  devastation.  In 
possible  cases,  no  doubt,  it  may  be  that 
the  road-way  cannot  be  kept  clear;  but 
such  cases  are  not  general  nor  common. 
Nor  Is  this  any  reason  why  it  shall  not  be 
done  when  practicable.  It  is  said  that 
such  a  requirement  will  drive  the  railroad 
company  to  assert  its  right  against  farm- 
ers and  others  who  are  generally  al- 
lowed as  a  matter  of  favor  to  cultivate 
the  land  freely  and  closely  to  the  road 
track.  This  is  an  unfounded  npprehen- 
slon.  Stock  are  not  allowed  to  go  at 
large  In  the  fields  where  com,  wheat,  rye, 
and  tobacco  and  the  like  grow,  and  there 
is  hence  no  danger  arising  from  cattle 
straying  In  the  cultivated  fields.  lu  the 
present  caue,  if  the  bushes  and  grass  had 
not  been  permitted  to  grow  so  high  aud 
stand  in  the  road-way,  the  possibility, 
the  strong  probability,  is  that  thn  animal 
would  not  have  been  killed,  but  In  the 
bashes  and  grass  the  englne-ma.i  might- 
would  have— seen  the  animal  long  before 
he  did,  and  frightened  It  away,  or  he 
might  readily  have  slackened  the  speed  of 
the  train,  or,  it  need  be,  stopped  it.  It 
was  fortunate  that  the  train  was  not 
thrown  from  the  track,  and  greater  dam- 
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age  done.  I  cannot  heBltate  to  eay  that. 
Id  my  Judgment,  the  defendant  wae  justly 
Chargnable  with  negligence,  and  that  the 
charge  of  the  nourt  to  the  Jury  waa  rea- 
sonable and  Just. 

Davis,  J.    I  concur  in  ibe  above  dissent- 
Ing  opinion  of  the  Thief  Justice. 


(109  N.  C.  il7) 

COWLES  V.  RbaHB. 

{Sumreme  Cvwrt,  of  North  CaroUna.    Dea  8, 
1891.) 

FsoBATi  or  Wn.i>— BzBoxnroB'B  Dbed  —  Dehobif- 

TION  OF  liAHD. 

1.  A  will  admitted  to  probate  prior  to  1S5S 
was  governed  by  Rev.  St.  N.  C.  c.  122,  S  6,  whioli 
authorized  the  probate  in  common  form  by  one 
subscribing  witness,  and  not  by  Rev.  Code  N. 
C.  o.  m  S  15. 

3.  Where  a  deed  la  ezeoated  by  one  of  two 
ezeontors  under  a  provision  of  the  will  author- 
izing such  executor  to  convey  Uie  land  after  the 
death  of  the  oo-executor,  who  was  life-tenant  of 
the  land,  the  deed  need  not  recite  the  death  of 
the  co-executor,  as  that  fact  will  be  presumed. 

S.  If  the  beginning  comer  in  the  description 
At  a  tract  of  land  has  been  destroyed,  it  is 
proper,  in  order  to  ascertain  the  true  boundary, 
to  survey  the  land  by  beginning  at  any  known 
eomer  or  point  from  which  the  boondaries  may 
be  located. 

4.  Where  the  last  call  In  a  grant  of  land  is 
''125  poles,  to  the  beginning,"  and  the  beginning 
point  is  established,  the  line  must  extend  to  or 
stop  at  it,  regardless  of  distance. 

Appeal  from  superior  court,  Wilkes 
county;  Jebsb  F.  Gbatks,  Judge.  Af- 
•   firmed. 

Action  by  C.  J.  Cowles  against  J.  M. 
Reavis  to  determine  the  boundary  tit 
plalntirr's  laud.  Judgment  for  plaintiff. 
Defendant  appeals. 

The  other  facts  fully  appear  In  the  fol- 
lowing statement  by  Davis,  J. : 

The  plaintiff  alleged  that  he  was  the 
owner  of  certain  land  described  by  metes 
and  bounds  In  the  complaint.  The  de- 
fendant by  his  answer  denies  the  allega- 
tions of  the  complaint,  and  says  that  he 
is  the  owner  of  two  tracts  of  land  adjoin- 
ing laud  uf  the  plaintiff,  set  out  by  metes 
and  bounds  In  the  answer;  and.  It  any 
portion  of  these  tracts  Is  covered  by  the 
boundaries  alleged  In  the  plaintiff's  deed, 
then  be  Is  In  possession  of  that  portion  of 
said  land,  and  baH  been  In  posaesslun  for 
more  than  seven  years  under  color  of  title, 
and  Is  the  owner  thereof.  At  the  trial  the 
plaintiff  offered  in  evidence  a  grant  from 
the  state  to  David  MIckle,  which  he  alleidred 
covered  the  land  In  controversy.  He  then 
offered  the  will  of  David  MIckle,  dated  Au- 
gust 13, 184U,  attested  by  two  subscribing 
witnesses,  but  only  proved  by  one.  The 
will  is  set  out  In  the  complaint,  in  which 
be  gives  certain  property,  including  his 
"home  tracts  of  land,  "to  his  wife,  Lucy 
MIrkle.  for  and  during  her  life,  and,  among 
other  Things,  he  directs  as  follows:  "I 
want  my  executor,  hereinafter  named, 
lifted  the  death  of  my  beloved  wife  or  wid- 
ow, to  sell  tne  remaiuder  of  the  estate, 
both  real  and  personaJ  "  *'"'  divide  the 
proceeds  as  directed   »,?/ said  wiil.    He  ap- 

SotntB  blB  wife,  I/Ocv  iV*clsle,  and  his  son 
OSes  L. Mickle,  "ej^  *^;r»  o'  this,  my  last 


will  and  testament."  The  subscribing 
witnesses  were  Joshua  Fletcher  and  W. 
Mastin,  and  the  certificate  of  probate  whj 
as  follows:  "The  execntion  of  the  within 
will  was  proved  in  open  court  by  William 
Mastin,  one  of  the  subscribing  wltnessex 
thereto,  and  ordered  to  be  recorded. 
[Signed]  W.  Mastin,  Clerk. "  The  defend- 
ant objected  to  the  Introduction  of  this 
will,  and  Insisted  that  there  was  no  snfS- 
cient  probate.  Objection  overruled,  and 
defendant  excepted.  The  plaintiff  then 
offered  In  evidence  a  deed  from  Moses  L 
MIckle,  one  of  the  executors  named  in  the 
will  of  Da  vid  MIckle,  which  recited  that  said 
land  was  sold  under  the  authnrity  of  said 
will.  The  defendant  objected  to  the  in- 
troduction of  this  deed,  because  It  was 
executed  by  only  one  executor,  and  he- 
cause  there  was  no  evidence  of  the  death 
of  the  life- tenant.  Objection  overruled, 
and  defendant  excepted.  The  call  of  the 
grant  from  the  state  and  the  deeds  under 
which  the  pialntlll  claims  was  as  follows: 
"Beginning  at  a  red  oak,  Adison  Foster's 
south-east  corner,  runlog  south  76  poles, 
to  a  white  oak;  thence  west  with  Hays' 
line  60  poles,  to  a  stake;  thence  sonth  60 
poles,  to  a  stake ;  thence  west  40  poles.  t<i 
a  Make ;  thence  sou  th  112  poles,  to  a  stake ; 
thence  east  80  poles,  to  a  stake;  thence 
south  112  poles,  with  Joseph  Law's,  to  a 
pine;  thence  east  —  poles,  to  a  white 
oak,  Brock's  line:  thence  with  his  line  180 
poles,  to  a  poplar;  thence  west  with 
Law's  line  126  poles,  to  the  begluniUK,— 
containing  200  acres,  more  or  less. "  The 
red  oak  at  the  beginning  comer  could  not 
be  found,  as  all  the  land  where  It  wbh  had 
been  cleared  and  cut  down.  Ther^  was 
much  evidence  tending  to  locate  the  white 
oak  In  Hays'  line,  the  Hays'  line  west  of 
the  pine  In  Mickle  and  Lane's  line,  the 
wlilte  oak  in  Brooks'  line,  and  the  comer 
poplar  of  Mickle  being  bis  sontb-east 
corner. 

The  defendant  asked  the  following  In- 
strnctlons:  "(1)  Whut  are  the  terms  of  a 
grant  or  deed  is  a  matter  of  law  for  the 
court;  where  they  are  Is  for  the  Jury.  (2) 
In  this  case  the  beginning  comer  of  plain- 
tiff's grant  must  be  located  at  the  south- 
east corner  of  the  Adison  Foster  tract, 
(and  it  cannot  be  at  any  other  point  on 
the  line  ot  said  Foster's  land.)  (8)  That 
11  tlie  jury  failed  to  find  the  south-east 
corner  of  the  Foster  tract  from  the  evi- 
dence, tlien  the  plaintlS  mnst  fail,  the  sur- 
veyor bomers  and  the  plaintiff  both  being 
sworn ;  that  if  the  beginning  comer  is  the 
south-east  comer  of  any  tract  located  un 
.the  plat  or  shown  in  evidence,  that  then 
the  plaintiff's  grant  would  not  cover  any 
land  in  controversy.  (4)  That,  in  any 
aspect  of  this  case,  the  last  call  of  plain- 
tiff's grant  with  John  Law's  line  from  the 
poplar  must  stop  at  the  end  of  125  poles, 
the  distance  in  the  grant.  (5)  That  if  the 
jury  fail  to  locate  the  south'^ast  corner  ot 
the  Foster  tract,  but  And  from  the  evi- 
dence that  the  poplar  in  the  last  call  ot 
the  plaintiff's  grant  is  proven,  then  t]^<« 
beginning  comer  could  not  be  nearer  the 
defendant's  land  than  where  the  distance 
gave  out  In  running  the  calls  of  the  line 
from  the  poplar.    (6)  If  the  defendant's 
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grant  and  deed  covers  tbelttnd  Jn  contro- 
Teitty,  and  defendant,  or  those  under 
'R^boiD  be  claims,  bare  been  in  the  actual 
•adverse  possession  of  any  part  of  the  land 
«o  conveyed  by  bis  grant  and  deed  seven 
years  next  before  the  beginning  of  this  ac- 
tion, the  plaintiff  cannot  recover."  His 
bonor  gave  tbefirst  and  sixth  instructions 
asked  for  by  plaintiff,  modified  the  second 
by  striking  out  the  words  in  parentheses. 
and  refused  to  give  the  third,  fourth,  and 
•flftb.  His  honor  further  charged  the  Jury 
on  the  question  of  the  boundary  as  fol- 
lows: "What  are  the  boundaries  is  a  qces- 
tlon  of  law,  to  be  settled  by  the  court; 
but  where  the.  boundaries  are,  is  h  mat- 
ter of  fact  for  the  jury.  That  the  true 
and  only  beginning  corner  of  plaintifTs 
deed  Is  the  snutb-eastcomer  of  the  Adison 
Foster  tract,  and  here  the  Jury  must  be- 
gin, but  It  Is  for  the  jury  to  locate  said 
comer,  and  eay  where  it  is.  That,  having 
located  the  south -east  corner  of  Adison 
Foster's  tract,  they  must  begin  there,  and 
run  the  course  and  distance  called  for  in 
the  deed,  stopping  at  the  end  of  the 
course  and  distance,  unless  some  natural 
object,  line,  etc.,  was  called  for.Nvhen  they 
mnst  run  to  the  object  called  for,  regard- 
less of  course  and  distance."  He  then 
charged  the  Jury,  with  this  rule  to  govern 
them,  that  they  must  run  according  to 
the  calls  of  the  deed ;  tbat  In  running  thf 
last  call,  thence  west  from  the  poplar 
with  John  Law's  line  125  poles  to  the  be- 
ginning, (which  calls  are  set  forth  in  the 
plat,)  they  must  commence  at  the  poplar, 
and  run  with  Law's  line  to  the  beginning, 
(It  having  been  established,}  whether  the 
number  of  poles  gave  out  or  not  before 
reaching  the  beginning.  There  was  much 
more  of  the  charge  not  necessary  for  this 
case.  Motion  for  a  new  trial  by  the  de- 
fendant, assigning  as  error  (11  the  rul- 
ing of  the  court  In  admitting  the  will  of 
David  Mlckle;  (2)  admitting  thedeed  duly 
executed  by  one  of  the  executors;  (3)  for 
failure  of  court  to  give  instructions  2,  8,  4, 
and  5,  asked  by  defendant;  (4)  because  the 
court  declined  to  tell  Jury  in  runnliiir  last 
call  from  poplar  that  they  must  stop  at 
the  end  of  125  poles.  Bule  tiischarged. 
Judgment  for  plaintiff.  Appeal  by  defend- 
ant. 

R.  Z.  LtBTiey,  for  appellant.  OleoD  d 
Manlv,  tor  appellee. 

Davis.  J.,  (after  stating  tbe  facts.)  It 
appears  upon  the  fece  of  the  will  that 
there  were  two  subscribing  witnesses, 
and  it  was  sufficient  to  pass  the  real  es- 
tate of  the  testator.  It  le  certified  by 
the  clerk  that  It  was  proved  In  open  court 
by  one  of  them,  and  this  is  snfliclent  evi- 
dence of  probate.  Harven  v.  Springs.  10 
Ired.  180,  and  cases  cited.  The  will  was 
proved  In  common  form,  prior  to  1856, 
and  is  governed  by  chapter  122,  S  6,  Rev. 
8t.,  which  authorized  the  probate  in  com- 
mon form  by  one  sut>scribing  witness,  and 
not  by  chapter  119,  §  15,  Rev.  Code.  Jen- 
kins V.  Jenkins,  96  N.  C.  251.  2  8.  E.  Rep. 
622.  Tbe  case  of  Gerard's  Will,  2  Hayw. 
<N.  C. )  144,  cited  by  connsel  for  defendant, 
has  no  application.  That  case  only  de- 
cides that  the  will  must  be  proved  in  tbe 


conrt  of  the  county  In  which  tbe  deceased 
resided.  It  was  there  proposed  to  prove 
the  will  of  Gerard,  who  resided  In  Edge- 
combe county,  in  the  superior  court  of 
Halifax  county,  and  the  court  held  tbat 
that  could  not  be  done.  Nor  Is  the  case 
of  Leatherwood  v.  Boyd.  1  Winst.  123, 
like  this.  Peakson,  C.  J.,  says  tbat,  " had 
tbe  certificate  stopped  after  the  words, 
•the  last  win  and  testament  of  John  Leath- 
erwood was  duly  proved  in  common 
form  by  tbe  oath  of  R.  A.  Edmundson,' 
one  of  the  subscribing  witnesses  thereto,' 
It  would  have  been  sufficient,  for  the  pre- 
sumption is  tbat  tbe  court  knew  how  to 
take  tbe  probate  of  a  will,  and  saw  that 
it  was  properly  done.  But.  if  there  be 
anything  on  the  face  of  the  proceedings 
to  show  the  contrary,  that  will  i-ebut  the 
presumption."  In  that  case  the  certifi- 
cate stated  further  facts  that  rebutted 
tbe  maxim  omnia  prteaamuatvr  rite  esse 
acta.  In  this  case  nothing  appears  In  the 
certificate  to  rebut  the  presumption.  Mar- 
shall V.  Fisher,  1  Jones,  (N.  C.)  111.  The 
first  exception  was  properly  overruled. 

The  second  exception  is  that  the  deed 
from  Moses  L.  Mlckle  was  Improperly  ad- 
mitted, because  executed  by  only  one  of 
tbe  executors,  and  It  does  not  appear  in 
the  face  of  the  deed  that  the  life-tenant 
was  dead.  It  appears  from  the  will  Itself 
that  the  deed  could  be  only  made  by  tbe 
executor  Moses  L.  Mlckle,  for  the  execu- 
trix was  the  tenant  for  life,  and  the  land 
was  to  be  sold  after  her  death.  Butcbap- 
ter  46,  §  40,  was  in  force  at  the  time,  and 
expressly  authorized  the  surviving  exec- 
utor to  sell,  and  this  exception  cannot  be 
sustained.  Nor  is  tbere  any  force  in  the 
objection  that  it  does  not  appear  from  the 
deed  that  Lucy  Mlckle,  the  devisee  for  life, 
was  dead.  This  will  be  presumed.  1 
Greenl.  Ev.  §  20;  Hughes  v,  Hodges,  102 
N.  C.  262,  9  S.  E.  Rep.  437. 

Tbe  third  exception  is  to  the  refusal  of 
the  court  to  give  Instructions  2,  3,  4,  and 
5,  asked  by  tbe  defendant.  It  is  too  clear 
to  need  citation  of  authority  that  If  tbe 
beginning  corner  has  been  destroyed,  as 
in  this  case,  it  is  competent,  in  order  to 
ascertain  the  true  boundary,  to  survey 
the  land  by  beginning  at  any  known  cor- 
ner or  point  from  which  the  boundaries 
may  be  located,  and  the  second  instruc- 
tion asked  for  was  given  as  far  as  the  de- 
fendant was  entitled  to  it.  The  3d,  4th, 
and  5th  instructions  were  properly  refused, 
and  the  charge  of  his  honor  upon  the 
question  of  boundary  covered  all  that 
the  defendant  was  entitled  to.  The  last 
call  was  125  poles,  to  tbe  beginning,  and, 
tbe  beginning  point  having  been  estab- 
lished, the  line  must  extend  to  or  scop  at 
it,  regardless  of  ^listance.    No  error. 


aot  N.  C.  798) 

State  r.  Avert. 

(Supreme  Court  of  North  Carolina,    Dec.  8, 
1891.) 

BcBNiNO  Cotton  im  Cabs. 

Code,  S  985,   par.  6,   as  aicended   by  Acts 

188S,  c.   42,  which   makes   it  a  misdemeanor  to 

"willfully  bum  or  destroy  any  other  person's 

com,  cotton,    *    •   •    shucks,  or  otter  provend*"" 
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in  a  stack,  bill,  or  pen,  or  secured  in  any  other 
way,  out  of  doors,  grass  or  sedge  on  the  land, " 
does  not  embrace  cotton  stored  in  a  car  standing 
on  a  railroad  track.    Civakk.  J.,  dissentinK. 

Appeal  from  superior  court, Burke  coun> 
ty     JOHN  Gray  Bynum,  Judge.    Reversed. 

Joe  Avery  was  convicted  of  burning  cot- 
tun  In  a  car,  and  appeals. 

The  other  tacts  fully  appear  In  the  fol- 
lowing statement  by  Merrimon,  C.  J.: 

The  Indictment  charges  that  "the  de- 
fendant, at, "  etc.,  "  willfully  and  unlaw- 
fully did  burn  and  destroy  twenty  bales 
of  cotton,  the  property  of  the  Dunevant 
Cotton  Manufacturing  Company,  which 
said  cotton  being  then  and  there  secured  on 
a  car,  the  property  of  the  Richmond  & 
Danville  Railroad  Company,  against  the 
form  of  the  statute,"  etc.  The  defendant 
pleaded  not  guilty.  On  the  trial  it  was  In 
evidence  that  the  defendant  and  two  oth- 
er small  boys  were  playing  in  a  box-car 
loaded  with  cotton,  standing  on  the  rail- 
road at  the  depot  at  Morganton;  that 
the  defendant  lighted  a  candle,  and  fast- 
ened It  in  the  floor,  and  near  the  cottnn, 
when  one  of  the  boys  was  about  to  put  it 
out,  and  he  prevented  him,  saying  he 
would  watch  It.  The  cotton  was  soon  on 
fire,  and  it  and  the  car  were  burned  and 
destroyed.  There  was  also  evidence  of 
threats  made  by  the  defendant  that  he 
would  get  even  with  the  railroad  compa- 
ny. If  he  had  to  burn  the  depot,  for  cut- 
ting off  his  leg,  etc.  The  defendant  re- 
quested the  court  to  Instruct  the  jury 
"that,  unless  the  cotton  was  out  of  doors, 
the  defendant  cannot  be  convicted,  and, 
the  cotton  not  being  out  of  doors,  he  can- 
not be  convicted."  There  was  a  verdict 
of  guilty,  and  the  defendant  moved  in  ar- 
rest of  judgment  upon  the  ground  that  it 
appears  by  the  indictment  that  the  cotton 
charged  to  have  been  burned  was  cotton 
in  bales  secured  In  a  car,  and  the  statute 
alleged  to  have  been  violated  has  no  ap- 
plication; that  it  applies  only  to  cases 
where  cotton  and  other  things  therein 
specified,  burned  or  destroyed,  are  "out  of 
doors;"  that  Is,  in  the  field,  etc.  The 
coartdenled  the  motion, and  entered  judg- 
ment against  the  defendant,  and  he  except- 
ed, and  appealed  to  this  court. 

Batcbeior  &  Devereux,  for  appellant. 
The  Attorney  General,  for  the  State. 

Merrimon,  C.  J.,  [after  stating  the  facta.) 
The  statute.  (Code,  §  985.  par.  5,)  as 
amended  by  the  subsequent  statute,  (Act 
1885,  c.  42,)  provides  that  "any  person 
who  shall  willfully  bum  or  destroy  any 
other  person's  corn,  cotton,  wheat,  bar- 
ley, rye,  oats,  buckwheat,  rice,  tobacco, 
hay.  straw,  fodder,  shucks,  or  other  prov- 
ender. In  a  stack,  hill,  or  peu,  or  secured  in 
any  other  way,  out  of  doors,  grass  or 
sedge  standing  on  the  land, shall  be  guilty 
of  a  misdemeanor, "  etc.  In  our  judgment, 
this  statute  plainly  refers  to  and  embraces 
only  cotton  and  the  other  things  specified 
therein,  not  within  doors, — not  housed 
and  thus  secured,  as  in  a  bam.  gin-bouse, 
or  the  like.  It  refers  to  cotton  and  the 
other  things  secured  in  any  other  way,— 
"out  of  doors:  "in  the  field;  "ontbeland;" 


tbetarm  where  they  were  prod  uced,or  some 
other  land,  so  as  to  be  In  some  way  secured 
without  doors;  without  the  barn,  gin- 
house,  or  other  like  inclosure.  The  words, 
"In  a  stack,  hill,  or  pen,"  "out  of  doors," 
"the  grass  or  sedge  standlngonthe  land." 
applied  to  the  several  things  sppcifled  in 
their  connection,  are  apt  and  appropriate 
to  refertoand  implysach  things  so  situate 
and  secured  "  out  of  doors. "  The  purpose 
is  to  protect  such  things  so  exposed  and 
imperfectly  secured  "out  of  doors,"  in  the 
fields,  on  the  farm, "  the  land  "  of  the  person 
who  owns  orhascontrol  of  them.  In  any 
reasonable  view  of  their  meaning,  applica- 
tion, and  connections,  they  cannot  refer 
to  and  embrace  cotton  stored  In  a  rail- 
road car  standing  on  a  railroad  track  at 
a  depot,  whether  to  be  thus  and  there  se- 
cured temporarily  or  shipped  to  some  oth- 
er place.  Cotton  and  the  other  things 
specified,  secured  in  a  car  on  the  railroad, 
are  not  secured  In  some  other  way  out  of 
doors  on  the  land.  In  the  sense  of  the  stat- 
ute. When  thus  secured  on  the  car,  they 
have  been  taken  from  the  place,— the  Ituid 
where  tbeywere  secured  "oat  of  doors." 
—and  are  on  the  way  to  market,  to  be 
nsed,  or  on  the  way  to  be  again  boused, 
or  secured  in  a  stack,  hill,  or  pen,  or  in 
somepther  way, "  out  of  doors. "  Tbebara- 
ing  or  destruction  of  such  things  on  a  car 
does  not  come  within  the  mischief  to  be 
remedied  by  the  statute,— the  burning  or 
destruction  of  them  when  they  are  ordi- 
narily secured  out  of  doors.  The  indictment 
should  appropriately.  In  the  proper  con- 
nections, charge  that  the  cotton  or  other 
thing  burned  or  destroyed  was  In  a  stack, 
or  as  otherwise.  In  a  way  described,  se- 
cured "out  of  doors."  In  this  case  It  falls, 
as  to  matter  of  substance,  to  charge  the 
offense  defined  by  the  statute.  It  does  not 
charge.  In  substance  or  effect,  that  the  cot- 
ton in  some  way  described  was  secured 
"out  of  doors;"  It  simply  charges  the 
burning  on  the  railroad  in  a  railroad  car. 
For  the  reasons  stated,  this  Is  not  suffi- 
cient. It  seems  that  the  legislature  sup- 
posed and  Intended  that  the  statute  (Code, 
§  985,  pars.  6, 7)  in  respect  to  burning  bams, 
gin-houses,  and  other  buildings  would  be 
sufBcient  to  pnitect  grain, cotton,  and  the 
like  stored  In  them,— in  doors  on  the  land. 
This  appears  to  be  a  case  In  which  the  de- 
fendant might  appropriately  have  been 
Indicted  for  malicious  Injury  to  personal 
property,  as  defined  by  the  statute,  (Code, 
§  10S2,)  but  In  no  view  of  the  present  In- 
dictment will  it  suffice  to  charge  that 
offense.  There  is  error.  The  judKment 
must  be  reversed,  and  judgment  arrested. 
To  that  end  let  this  opinion  be  certified  to 
the  superior  court.    It  Is  so  ordered. 

Clark,  J.,  (dissenting.)  The  statute 
(Co<ie,  §  985,  par.  6)  makes  It  indictable  to 
willfully  bum  or  destroy  any  of  the  ar- 
ticles therein  named, when"ln  aBtack,hlll, 
or  pen,  or  secured  in  any  other  way,  out 
of  doors. "  The  expression  "  out  of  doors  " 
means  simply  "not  in  a  house. "  If  in  a 
house,  then  these  articles  are  protected  by 
paragrapbs6and7ot  this  section  in  regard 
to  burning  bams,  gin-houses,  and  other 
buildings.    This  subsection  6  was  intend- 
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ed  to  protect  them  wben  not  so  boaaed, 
bat  "In  a  stack,  hill,  or  pen,  or  otherwise 
secured."  The  article  here  (cotton)  is 
one  of  those  enumerated.  It  was  "  oat  of 
doors;"  that  is,  not  in  a  bouse.  Tboagb 
not  In  a  bill,  stack,  or  pen,  It  was  "other- 
wise secured,"  and  Is  properly  charged  in 
the  indictment  as  "  then  and  there  secured 
in  a  car,  the  property  of  the  Bichmoud  & 
Danville  Railroad  Company."  It  seems 
conceded  in  the  opinion  of  the  court  that 
property  of  the  description  named  is  not 
protected  against  burning  when  off  the 
premises  where  grown,  except  in  those 
cases  where  an  indictment  would  lie  for 
injury  to  personal  property.  Code,  §  1082. 
If  this  is  so,  the  defendant,  wbo  has  been 
found  guilty  of  the  "willful  and  nnlaw- 
fnl"  burning  of  20  bales  of  cotton  secured 
ont  of  doors,  has  been  guilty  of  no  of- 
fense, because  the  cotton  was  in  transit 
and  off  the  farm  where  grown,  and  be  and 
others  would  be  at  full  liberty  to  "willfully 
and  nnlawfully  burn  or  destroy"  the  vast 
amount  of  farm  produce  daily  in  transit 
on  railroads  and  other  conveyances,  or 
camped  oat  at  night  in  the  country  wag- 
ons, covered  and  uncovered,  which  bring 
Bucta  a  large  part  of  the  farm  produce  men- 
tioned in  this  subsection  to  market.  I  do 
not  think  so  broad  a  "casus  omissus"  waua 
left  by  the  law-making  power.  There 
are  no  words  in  the  statute  restricting 
its  application  to  the  burning  and  de- 
struction if  done  on  the  farm,  and  the 
courts  are  not  called  on  by  a  fair  and 
reasonable  interpretation  of  the  statute 
to  leave  farm  produce  "secured  out  of 
doors"  unprotected,  if  it  is  being  moved 
from  tbe  place  of  its  production,  for  sec- 
tion 1082,  supra,  does  not  make  any  bnm- 
Ing  or  destruction  indictable  if  done  mere- 
ly willfully  and  unlawfully."  The  words 
"on  the  land"  are  not  in  tbe  original  act, 
and  the  amendment  refers  only  to  "grass 
or  sedge  standing  on  tbe  land. " 


(ie»  N.  C.  tST) 

Staton  v.  Norfolk  ft  C.  R.  Co. 

(Supreme  Court  of  North  Carolina.    Dea  8. 
1891.) 

CoMSTRuonoir  of  Railboad  —  Flowino  hums 

JfjiTOKU.  DbaIMB— SUBFACB  WaTBB. 

1.  In  an  action  against  a  railroad  company, 
the  complaint  alleged  that  the  company,  by 
means  of  a  ditch  along  its  right  of  way,  had 
diverted  water,  and  emptied  it  on  plaintiff's  land. 
The  company  owned  the  right  of  way,  and  its  evi- 
dence tended  to  prove  that  it  was  not  on  plain- 
tiffs land;  that  the  ditch  was  on  its  right  of  way 
beside  the  track,  and  was  necessary  to  the  con- 
struction of  the  road;  that  it  was  to  convey  sur- 
face water  along  its  roaa  to  a  natural  outlet; 
that  the  ditch  was  sufficient  to  carry  the  water 
Into  such  ouUet  without  flooding  IL  Beld,  that 
It  was  error  not  to  instruct  that  If  the  ditch  was 
necessary  in  the  construction  of  the  road,  and 
the  water  was  additional  surface  water,  the  com- 
pany had  a  right  to  drain  the  road  as  it  did. 

2.  It  was  error  to  refuse  to  Instruct  that  the 
epmpany  had  a  right  to  drain  its  road-bed,  and 
that  if  the  ditch  was  cut  through  to  a  natural 
drain,  and  it  oonld  not  have  been  drained  In  any 
other  direction  withoat  overflowing  the  lands  of 
other  persons,  then  the  company  had  a  right  to 
drain  into  such  natmral  dniin.  Bbepkibd,  J., 
dissenting. 

8.  The  company  had  no  right  to  collect  sur- 


face water  In  its  right  of  way  and  divert  it  into 
a  channel  where  it  would  not  naturally  flow,  and 
which  was  inadequate  to  receive  it. 

Appeal  from  superior  conrt,  Halifax 
county;  Spies  Whitaeeb,  Judge.  Re- 
versed. 

Action  by  Thomas  M  Staton  against 
tbe  Norfolk  &  Carolina  Railroad  Company 
to  recover  damages  for  flooding  his  land. 
Verdict  and  judgment  for  plaintiff.  De- 
fendant appeals. 

The  other  facts  fully  appear  in  the  fol- 
lowing statement  by  Mekrimon,  C.  J. : 

ThefoUowIngls  acopy  of  the  material 
parts  of  tbe  complaint:  (2)  That  the 
plaintiff  is  tbe  owner  of  a  farm  in  said 
county,  containing  about  160  acres,  and 
the  defendant,  some  time  during  tbe  year 
1889,  located  and  constructed  its  road 
near  said  farm.  (8)  That  he  planted  a 
large  portion  of  said  farm  in  corn  and 
other  crops  the  said  year.  (4)  That  the 
defendant,  some  time  during  said  year, 
negligently,  wrongfully,  and  unlawfully 
cut  a  ditch,  through  which  great  quanti- 
ties of  water  from  a  large  pocoson  were 
diverted  from  their  natural  course,  and 
from  the  way  in  which  it  had  been  accas. 
tomed  to  flow,  and  emptied  upon  bis  said 
farm.  (5)  That  on  account  of  the  negli- 
gent, wrongful,  and  unlawful  cutting  of 
said  ditch,  and  the  negligent  and  unlawful 
diversion  of  the  coarse  of  said  water,  the 
plaintiff's  farm  was  constantly  kept  over- 
flowed during  said  year,  and  the  crops 
therein  planted  vrere  entirely  drowned 
and  destroyed.  (6)  That  on  account  of 
the  negligent,  unlawful, and  wrongful  cut- 
ting of  said  ditch,  and  the  unlawful  and 
negligent  diversion  of  tbe  course  of  said 
water,  the  plaintiff's  farm  has  been 
sobbed,  soured,  and  its  fertility  destroyed, 
and  rendered  unfit  for  agricultural  pur- 
poses. (7)  That,  on  account  of  said  neg- 
ligent, unlawful,  and  wrongful  acts  of  the 
defendant,  the  plaintiff  has  been  damaged 
to  the  amount  of  fl,000.  The  defendant 
denied  these  allegatirms.  The  parties 
agreed  upon  and  the  court  submitted  tbe 
following  issues  to  the  Jury,  and  they  re- 
sponded as  follows:  "(1)  Is  the  plaintiff 
the  owner  of  the  farm  described  In  the 
complaint?  Yes.  (2)  Did  tbe  defendant 
locate  its  road  near  the  farm  ?  Yes.  (3) 
Was  the  ditch  cut  by  defendant  negli- 
gently, wrongfully,  and  unlawfully  cut? 
Yes.  (4)  Did  the  cutting  of  said  ditch 
cause  the  water  from  the  pocoson  to  over- 
flow the  land  of  the  plaintiff  in  1889?  Yes. 
(5)  Was  the  overflow,  if  any,  caused  by 
surface  water?  Yes.  (6)  Did  the  defend, 
ant  negligently  damage  the  plaintiff's 
land  for  agricultural  purposes?  Yes.  (7) 
What  damage,  if  any,  has  the  plaintiff  sus- 
tained? f220."  The  plaintiff  produced 
evidence  on  the  trial  tending  to  prove  the 
allegations  of  the  complaint.  It  was  ad- 
mitted that  the  defendant  owned  tbe  right 
of  way  for  the  proper  purposes  of  Its  rail- 
road. It  likewlseproduced evidence  going 
to  prove  that  its  road-way  was  not  situ- 
ate upon  any  part  of  the  plaintiff's  land; 
that  the  ditch  mentioned  and  complained 
of  wascutalong-sldeot  the  railroad  track; 
that  it  was  necessary  to  the  construction 
and  uses  of  the  road;  that  its  purpose 


Digitized  by 


v^oogle 


984 


SOUTHEASTERN  EEPOBTEB,  Vot.  13. 


(N.  a 


wa8  to  convey  snrtace  water  from  a 
pocoson,  and  along  the  road,  to  Indian 
branch.  One  witness  testified  lor  the  de- 
fendant that  "In  March,  1S89,  I  had  charge 
of  railroad  grading  and  ditching  In  this 
pocoson  ditch  cut  along  railroad  down  to 
Indian  branch,  to  relieve  the  road-bed  of 
the  surface  water.  We  began  down  at 
Indian  branch,  and  worlsed  up  towards 
pocoson ;  cut  the  ditch  from  a  branch  up 
through  a  field  to  pocoson.  We  stopped 
from  the  26tb  of  March  to  the  1st  of  April, 
1889.  About  one-half  foot  of.  water  in 
pocoson.  If  ditch  had  not  been  cnt,  we 
could  not  have  made  a  solid  road-bed. 
We  could  not  have  gotten  dirt  to  make 
the  road-bed  aoless  water  in  pocoson  gets 
very  high.  Ditch  through  Mark  Bell's 
field  does  not  carry  off  any  water.  This 
ditch  in  poor  condition.  Logs  in  It.  The 
water  drained  off  by  railroad.  Surface 
water:  Ditch  cut  in  pretty  fair  shape." 
Another  witness  testified:  "Wvll  engineer 
elevenyears.  Have  examined  thelocallty. 
Measured  ditch  and  taken  meatiurements 
of  that  country.  (Exhibits  and  explains 
a  map  of  that  locality,  made  by  him.) 
Condition  of  Deep  creek,  May  M,  1890,  700 
feet  wide.  Opposlteplaintiff's  lands  water 
rises  three  or  four  feet,  and  five  or  s\x  feet 
at  dam.  The  ditch  cut  by  R.  R.  necessary 
to  build  road.  Ditch  through  pocoson 
2x2;  through  field.  5x6.  Difference  In 
capacity  between  Indian  branch  and  B.  R. 
ditch,  1  to  50.  For  rains  ordinarily  ex- 
pected, ditch  sufficient  to  carry  off  the 
waterwithoutoverflow  on  plaintiff's  land. 
Ditch  sklllfally  constructed."  Another 
testified :  "I  had  contract  forbnildlng  this 
part  of  road.  I  cnt  the  ditch  under  direc- 
tion of  civil  engineer  of  defendant  com- 
pany. The  work  was  sklllfally  done.  The 
R.  R.  embankment  acts  as  a  dam  against 
upper  part  of  pocoson.  Work  began  on 
pocoson  In  March,  1889.  In  1888  little  or 
no  water  In  pocoson.  In  1889,  except  after 
rain,  little  or  no  water.  '89  very  wet  year. 
Capacity  of  ditch  sufficient  to  relieve  road 
of  surface  water  in  1889.  Ditch  could  not 
carry  water  enough  to  flood  Indian 
branch.  Ditch  sufficient  to  carry  the 
water  which  came  down  ditch  along  R.R., 
unless  in  case  of  extra  heavy  ruin.  Ditch 
we  dug  would  carryall  water  which  came 
from  the  pocoson  and  Indian  branch. 
Mark  Bell's  ditch  was  filled  up."  The  de- 
fendant requested  the  court  to  give  the 
Jnry  sundry  special  Instructiot^s,  which  It 
save,  and  to  give  the  following,  which  it 
refused  to  give,  and  thereupon  the  defend- 
ant excepted:  "(3)  If  the  ditch  was  nec- 
essary in  the  construction  of  the  road,  the 
right  of  way  being  condemned  and  paid 
for,  and  the  water  additional  surface 
water,  then  the  defendant  bad  a  right  to 
cut  a  ditch  and  drain  the  road  as  it  did. " 
"  (8)  The  defendant  had  a  right  to  drain  its 
road-bed,  and  if  the  ditch  was  cut  through 
to  a  natural  drain,  and  It  could  not  have 
been  drained  In  any  other  direction  with- 
out overflowing  the  lands  of  other  per- 
sons, then  they  had  a  right  to  drain  the 
surface  water  into  a  natural  drain,  and 
the  plaintiff  cannot  recover."  There  was 
a  verdict  and  judgment  for  the  plaintiff, 
and  the  defendant  appealed. 


T.  N.  Bill  and  W  H.  Dity,  for  appellant. 
W.  A.  Dunn,  for  appellee. 

Mkrrimon,  C.  J.,  {after  stating  tbefaeta.^ 
nnquestionably  the  defendant  had  the 
right  to  cnt  through  and  alonglts  right  of 
way.  and  keep  in  repair,  such  appropriate 
ditches  and  culverts  as  were  necessary  to 
carry  ofl  thesurface.water  coming  upon  the 
right  of  way  to  a  natural  drain  or  outlet 
adequate  to  receive  it.  There  was  evi- 
dence of  the  defendant  tending  to  prove 
that  the  ditch  complained  of  was  wholly 
situate  upon  its  right  of  way;  that  the 
ditch  was  necessary,  skillfully  constmcted. 
and  that  it  was  adequate  In  Us  capacity 
to  carry  the  surface  water  Into  a  natural 
drain,  without  flooding  the  latter,  unless 
In  case  of  an  extraordinary  rain-fall.  In 
view  of  the  contention  of  the  parties,  the 
evidence  and  conflict  of  the  same,  we 
think  the  court  should  have  given  the  Jury 
the  third  Instruction  asked  for  by  the  de- 
fendant, which  was  denied.  It  may  be 
that  the  Jury  believed  that  the  defendant 
had  no  right  to  divert  the  surface  water 
on  its  right  of  way  to  a  natural  outlet, 
even  though  this  were  done  altogether 
upon  Its  own  land.  The  Instruction  might 
have  prevented  sacb  possible  misappre- 
hension. 

And  for  the  like  reason  the  court  sbonld 
have  given  the  eighth  instrnctlon  denied, 
except  so  much  thereof  as  implied  that  the 
plaintiff  could  not  recover. 

The  defendant  had  no  right  to  collect 
surface  water  in  Its  right  of  way,  and  di- 
vert It,  by  cutting  a  ditch  for  the  purpose. 
Into  a  channel  where  it  would  not  natu- 
rally flow,  and  which  was  not  adequate 
to  receive  it,  and  thus  flood  and  injure  the 
land  of  another.  A  party  must  submit  to 
the  natural  disadvantages  and  inconven- 
iences incident  to  his  laud, unless  he  can  In 
some  lawful  way  avoid  or  remove  and  rid 
himself  of  thfui.  But  he  has  no  right,  aa 
a  general  rule,  to  rid  himself  of  them  by 
shifting  them  by  artificial  means  to  the 
land  of  another,  when  naturail.v  and  in 
the  order  of  things  they  would  not  go 
upon  such  land  or  affect  It  adversely. 
Porter  v.  Durham,  74  N.  C.  767;  Wasbb. 
Easem.  8.53  et  seq.  Nor  is  a  railroad  com- 
pany or  other  corporation  ordinarily  on 
any  footing  in  such  respect  other  than  a 
natural  person.  There  is  error.  Thejudg- 
ment  must  be  reversed,  and  a  new  trial 
granted.  To  that  end  let  this  opinion  bo 
certified  to  the  superior  court.  It  is  so  or- 
dered. 

Shepherd,  J.,  {dissenting^  Conceding 
that  the  defendant  has  a  right  to  cut  the 
ditcb  and  conduct  the  nuriace  water  into  a 
natural  stream  passiogthroughitsrightof 
way,  the  privilege  must  necessarily  be  at-' 
tended  with  the  qnaliflcation  that  the 
ditch  should  not  be  so  constructed  as  to 
divert  the  surface  water  from  thedirectlon 
In  which,  by  the  general  inclination  of  the 
land.  It  naturally  flows,  and  discharge  It, 
to  the  Injury  of  others,  into  a  stream 
which  is  Inadequate  to  receive  It.  I  think 
that  from  the  testimony  of  the  plaintiff 
(who  was  examined  In  bis  own  behalf) 
tbere   was   some  evidence  of  this  latter 
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view,  and,  altboueh  It  may  have  been 
sliKht,  it  warrauted  his  honor  In  refusing 
instractions  wbicli  entirely  ignored  the 
very  important  qualiflcatiun  I  have  men 
tioned. 


ae>  N.  c.  4U) 

Miller  ▼.  Bcmoabdnbr  et  al, 

(Supreme  Court  tf  North  Carolina.    Dea  8, 
189L) 

Adtbrss  Possession— Tackiko — Bdrdbm  o*  f  booi 

— laWASar — COVEBTUBI. 

1.  Plaintiff  took  possession  of  land  under  a 
deed  from  a  married  woman,  who  was  not  priv- 
ily examined,  and  held  the  same  until  it  wat 
told  under  execution  to  defendant's  grantor. 
Upon  the  second  marriage  of  plaintiff's  grantor, 
subsequent  to  said  sale  under  exeoution,  sh« 
Joined  her  hnsbatad  in  another  oonveyanoe  to 
nlaintifl.  BelA,  that  plaintiff's  possession  had 
been  under  color  of  title,  and,  as  defendant  was 
in  privity  with  her,  he  eould  set  up  the  same 
aounst  her  by  oonnenting  it  with  the  possession 
M  liimself  and  his  grantor. 

8.  Plaintiff  sought  to  prove  that  her  grantoi 
was  an  Infant  during  her  widowhood,  and  thai 
consequently,  being  under  the  disability  of  either 
marriage  or  infancy  all  the  time,  said  adverse 
pcesesston  was  not  a  defense.  Held,  that  th« 
burden  of  SDch  proof  was  upon  plaintiff,  and  an; 
doubt  should  have  been  resolved  in  defendant's 
favor. 

8.  If  plalntifTs  grantor  became  of  age  during 
her  widowhood  the  statute  thereupon  began  to 
mn,  and  it  was  not  interrupted  by  ner  manriage. 

Appeal  from  euperior  conrt,  Asbe  conn- 
ty;  W.  A.  HoKB,  Judge.    Affirmed. 

Action  by  Betsy  Jane  Miller  against 
David  Bnmgardner  etal.to  recover  pos- 
seeslon  of  land.  From  a  Judgment  for  de- 
fendants, plaintiff  appeals. 

Geo.  W.  Bower,  tot  appellees. 

I  Avert.  J.  It  was  admitted  that  prior 
to  the  year  187B  one  Mollle  Cox  was  the 
owner  of  the  land  In  dispute,  and  that  she 
married  one  Denton  Williams,  and  during 
coverture,  in  September,  1876,  a  deed, 
signed  by  her  husband,  Denton  Williams, 
and  herself,  was  delivered  to  the  plaintiff, 
Betsy  Jane  Miller,  but  the  feme  covert 
was  not  privily  examined  as  to  Its  execu- 
tion. The  defendant,  relying  on  this  deed 
or  paper,  delivered  to  the  plaintiff  as  color 
of  title,  offered  evidence  tending  to  show 
that  Betsey  Jane  Miller,  the  plaintiff,  took 
possession  underitat  the  date  of  Its  execu- 
tion in  September,  1876,  and  remained  In 
possession  continuously  till  January  8,i8S3, 
when  Williams  Miller,  underwhom  the  de- 
fendant Bnmgardner  holds,  was  placed  In 
possession  by  thesheriff  by  virtue  of  a  writ 
of  possession  Issued  In  an  action  brought 
by  him,  claiming  title  and  possession  of 
said  land  against  the  plaintiff.  It  was  In 
evidence  also  that  the  said  Williams  Miller 
prior  to  the  Institution  of  said  suit  had 
purchased  a  note,  given  by  plaintiff  to 
said  Mollle  Williams  for  the  purchase 
money,  recovered  judgment  on  the  same 
against  plaintiff,  bought  at  sale  under  ex- 
ecution issued  on  said  judgment,  and  re- 
covered In  said  action  on  thesheriff's  deed. 
Avoiding  theestoppel  growing  out  of  that 
action,  the  plaintiff,  Betsy  Jane  Miller,  of- 
fered as  evidence  of  title  a  deed  executed 
by  Mollle  Robertson,  (who  was  first  Mol- 
Ue  Cox,  then  married  Denton  Williams, 


and  after  bis  death  married  Robertson.) 
in  which  ber  husband  joined,  dated  July 
28,  1888,  which  was  duly  proven.  As  both 
partli>^  to  the  action  acknowledged  In 
the  pleadings  that  the  title  was  in  Mollle 
Robertson,  (dA?  Mollle  Cox,)  this  deed  of- 
fered by  the  plaintiff  was  prima  fade  proof 
that  the  title  had  passed  from  Mollle  Rob- 
ertson, and  was  in  the  plaintiff  at  the 
time  when  the  action  was  brought,  and, 
nothing  more  appearing,  the  plaintiff  was 
entitled  to  recover  upon  It,  the  possession 
by  defendants  being  admitted.  To  meet 
this  apparently  sufficient  title  the  defend- 
ants offered  testimony  tending  to  show 
the  continuous  possession  by  Betsy  Jane 
Miller,  the  plaintiff  in  this  action,  for  over 
six  years,  between  dates  already  given, 
under  the  paper  purporting  to  be  a  deed 
from  Denton  Williams  and  his  wife,  Mollle, 
to  her,  and  to  connect  with  that  occu- 
pancy by  her  that  of  Williams  Miller,  un- 
der  whom  defendants  claim,  and  who  took 
possession  In  1883  as  the  purchaser  of  her 
Interest  at  execution  sale.  Williams  Miller 
and  those  claiming  under  him  were  clear- 
ly In  privity  with  her  as  to  her  claim  of 
title  by  vlrtne  of  the  occupancy  nnder  the 
paper  purporting  to  have  been  executed 
by  Williams  and  wife;  and,  while  the 
plaintiff  was  not  estopped  from  setting 
up  thesubseqnent  deed  as  evidence  of  title, 
she  was  a  stranger  and  adverse  to,  while 
the  defendants  were  In  privity  with,  her 
former  claim  of  title  under  that  paper  as 
color.  There  was  no  error  In  the  charge 
of  the  conrt  that  the  paper  was  sufficient 
to  show  color  of  title  In  Betsy  Miller  dur- 
ing her  occupancy  under  it.  A  vent  v.  Ar- 
rington.  105  N.  C.  377,  10  S.  E.  Rep.  991. 
There  Is  as  little  doubt  that  the  defend- 
ants, being  In  privity  with  her  former  title 
as  claimants  under  thepurchaser  at  execu- 
tion sale,  might  avail  themselves  of  her 
possession  from  September,  1876,  to  Janu- 
ary 8, 1883.  Wood,  LIm.  §  271.  But  It  was 
admitted  on  the  trial  that  Mollle  Williams 
was  a  tbme  covert,  as  she  purported  to  be 
on  the  face  of  the  paper,  which  was  offered 
and  is  relied  on  by  defendant  as  color  of 
title.  The  plaintiff  having  shown  an  ap- 
parently good  title  from  the  common 
source,  the  defendants  had  the  riarht  to 
set  up  adverse  possession  under  the  gen- 
eral denial.  (Freeman  v.  Sprague.  82  N.  C. 
366;)  but  the  burden  was  upon  them,  nev- 
ertheless, to  prove  continuous  possession 
under  the  paper  offered  as  color  for  snch 
period  as  was  necessary  to  vest  the  title  In 
Williams  Miller,  underwhom  they  claimed. 
This  they  did  by  connecting  bis  possession 
In  his  own  proper  person  with  that  of 
plaintiff,  and  proving  thut  it  continued 
from  January  3, 18S3,  when  the  sheriff  put 
him  in,  till  this  action  was  brought,  on  the 
6th  of  August,  1888.  The  plaintiff  then  of- 
fered testimony  tending  to  show  that 
Mollle  Cox  was  laboring  nnder  the  disa- 
bility of  Infancy  when  she  married  Denton 
Williams,  and  did  not  arrive  at  the  age  of 
21  years  until  after  he  had  died,  in  1877, 
and  until  she  had,  on  November  3, 1880, 
married  her  present  husband.  The  plain- 
tiff thus  took  the  burden  again  upon  her- 
self In  attempting  to  destroy  the  force  ol 
the  proof  of  continuous  possession  for  the 
statutory  period.    Bailey,  Onus  Probandl, 
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p.  258.  On  the  other  hand,  the  defendants 
offered  testimony  tending  to  show  that 
Mollie  Robertson  became  21  years  old  In 
1878,  prior  to  her  second  marriage,  and 
that  the  statute  began  to  run  before  the 
second  disability  supervened.  There  was 
no  error  iu  the  instruction  given  that,  if 
the  statute  began  to  run  during  her  dis- 
coverture,  it  continued  to  run  after  her 
second  marriage,  and  that  consequently 
the  possession  of  defendants  and  those  un- 
der whom  they  claimed  was  adverse  from 
1378  till  the  action  was  brought,  in  1888; 
and,  if  she  was  21  years  old  in  1878,  the 
plaintiff  could  not  recover.  The  jury  came 
In.  after  having  retired  for  some  time,  to 
request  further  instruction  from  thecourt, 
"saying  their  minds  were  agreed  on  all 
bat  one  point,  and  that  was  as  to  when 
Mollie  Robertson  became  21, — whether  be- 
fore or  after  her  second  marriage, — and  as 
to  that  their  minds  were  about  balanced, 
and  asked  what  they  must  do."  The  court 
charged  them  that  the  burden  of  estab- 
lishing the  aflSrmative  of  the  issue  of  title 
was  upon  the  plaintiff,  and  "if  the  evi- 
dence left  their  minds  indonbton  this  ques- 
tion" they  would  answer  that  issue,  "No." 
The  p'.alntiff  had  offered  the  evidence  as  to 
the  disability  of  the  feme  covert  to  meet 
the  testimony  as  to  possession,  and  the 
burden  was  on  her  to  show  the  superven- 
ing disability,  which  prevented  the  statute 
from  running.  It  was  not  incumbent  un 
the  defendants  to  negative  the  possibility 
of  her  infancy  and  of  its  continuance  until 
another  disability  supervened.  Proof  ot 
possession  under  color  for  seven  years  ex- 
tending from  the  period  ot  her  widowhood 
In  1878  till  the  action  began,  the  title  be- 
ing admitted  to  be  out  of  the  state,  was 
presumptive  evidence  that  It  vested  In 
Williams  Miller  to  the  boundaries  described 
Id  the  paper  under  which  he  claimed.  Mc- 
Lean V.  Smith,  106  N.  C.  172, 11  S.  E.  Rep. 
184;  Ruffln  v.  Overby,  105  N.  C.  78, 11  S.  E. 
Rep.  251.  The  burden  was  upon  the  plain- 
tlfl,  therefore,  to  show  by  a  preponderance 
of  evidence  that  the  disability  of  infancy 
continued  till  the  second  marriage,  and  if 
she  failed  to  satisfy  the  jury  by  the  greater 
weight  ot  testimony,  so  as  to  leave  the 
scales  (figuratively  speaking)  no  longer 
evenly  balanced  as  to  this  question,  it 
was  their  duty  to  find  for  the  defendants, 
and  It  was  not  error  in  the  court  to  so  In- 
struct them.  State  V.  Rogers,  79  N.  C.  609. 
The  presumption  is  in  favor  of  the  title  of 
one  who  is  in  possession,  and  a  plaintiff 
cannot  overcome  that  presumption  except 
by  satisfying  the  Jury  by  the  greater 
weight  ot  evidence  of  the  truth  of  such 
facts  as  it  is  Incumbent  on  him  to  prove. 
For  the  reasons  given  we  think  that  there 
was  no  error  in  the  instruction  of  the 
court  to  the  )ury  to  which  the  plaintitt  ex- 
cepted.   No  error. 

(109  N.  0.  461)  

TILI.BT  et  a/.  V.  King  et  ah 

(Suvreme  Court  of  North  Carolina.    Deo.  8, 
1891.) 

CONSTBOOTION  OF  WiLW  — RiOHTS  OF  DBVISBBS— 

OoKDiTiONAi.  Bequest. 
1.  A  will  provided   that  if  T.  would   stay 
with  the  testator  and  his  wife  until  after  their 
deaths,  and  take  care  of  them,  "then"  the  tes- 


tator gave  and  bequeathed  to  T.  certain  land. 
The  testator  and  his  wife  had  no  cbildren  living 
with  them.  T.  was  their  grandchild,  and  with 
his  father  was  otherwise  provided  for  in  thewlU. 
Held,  that  T.'s  living  with  the  testator  and  wife 
during  their  lives  was  a  condition  precedent. 

2.  The  testator's  meaning  being  clear,  it  was 
immaterial  that  there  was  no  limitation  over  in 
case  of  T.  's  f ailurti  to  perform  the  condition. 

Appeal  from  superior  court,  Stokes 
county;  Jesse  F.  Grates,  Judge.  Re- 
versed. 

Action  by  Amer  Tllley  and  others 
against  Lucy  King  and  others  to  assert 
an  interest  in  certain  lands.  Judgment 
of  nonsuit.    Plaintiffs  appeal. 

Glena  &  Manly,  for  appellants.  Wat- 
BOB  &  Buxton,  R.  F.  Huywore,  and  J.  T, 
iiorebead,  for  appellees. 

SnBPBBaD,  J.  The  only  question  materi- 
al to  be  considered  is  whether  his  hono< 
was  correct  in  ruling  that  in  the  will  ot 
A.  B.  Tllley  there  was  no  condition  pre- 
cedent to'  the  vesting  of  an  estate  In  his 
grandson  P.  H.  Tllley,  and  that  the  latter 
took  a  vested  remainder  expectant  upon 
the  determination  of  the  life-estate  ot  bis 
grandmother.  The  words  to  be  construed 
are  as  follows:  "And  it  Powell  H.  Tllley 
stays  with  us  until  after  our  deaths,  and 
takes  care  of  us,  then  I  give  and  bequeath 
this  tract  of  land  to  him  forever. "  The 
testator  provided  for  his  wife  and  chil- 
dren, among  whom  was  the  father  of  P. 
H.  TiUey,  and  there  is  no  mention  of  the 
latter  in  any  other  part  of  the  will ;  nor 
is  there  anything  in  that  instrument 
which  in  any  way  explains  or  controls 
the  ordinary  meaning  of  the  above  words. 
The  language  is,  to  our  minds,  entirely  ex. 
plicit,  and  must  be  construed  to  mean 
precisely  what  it  declares,  unless  some 
rule  of  interpretation  Is  met  which  imper- 
atively requires  us  to  do  otherwise.  Now, 
Jt  is  well  settled  "that  there  are  no  pre- 
cise technical  words  in  wills,  nor  even  in 
deeds,  to  make  a  stipulation  a  condition 
precedent  or  subsequent,  •  •  •  [and] 
that  it  is  to  be  construed  according  tu  the 
Intention  as  gathered  from  the  whole  in- 
strument." 2  Minor,  Inst.  260;  4  Kent, 
Comm.  125.  Even  according  to  technical 
rules,  the  words  used  by  the  testator  are 
vtords  ot  strict  condition;  but,  regardless 
of  such  rules,  it  is  clear  to  us  that  it  was 
not  the  intention  of  the  testator  that  any 
estate  should  vest  in  his  grandson  until 
after  the  death  of  his  wife,  and  then  only 
in  the  event  of  his  having  fully  performed 
the  conditions  imposed.  How  could  this 
intention  have  been  more  clearly  empha- 
sized than  by  the  use  of  the  word  "then?" 
And  what,  we  ask, is  there  in  the  will  that 
authorizes  us  to  give  a  different  meaning 
to  the  language  employed?  The  cases 
cited  by  counsel  for  the  defendants  are 
where  the  devising  clause  is  followed  by 
or  coupled  with  a  proviso  that  the  dev- 
isee shall  pay  to  another  a  specific  sum, 
(Woods  V.  Woods,  Dusb.  290;  Whitehead, 
V.  Thompson,  79  N.  C.  450,)  or  to  support 
or  maintain  a  certain  person,  (Misen- 
heimer  v.  SItford,  94  N.  C.  592.)  In  these 
and  other  similar  cases  to  be  found  in  the 
text-books,  the  courts  have  been  astute 
in  holding  such  provisions  to  be  either 
conditions       subsequent      or      trusts      or 
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charges  upon  the  land.  In  oar  case  ttaer« 
are  no  direct  words  of  devise,  and  tbe 
vestlnK  ol  the  estate  Is  clearly  postponed 
until  the  performance  of  the  conditions. 
Even  If  we  could  Ignore  the  plain  meaning 
uf  the  langruage,  it  would  be  difficult  to 
put  the  case  within  the  principle  of  the 
decisions  mentioned,  because  from  the  very 
nature  of  a  part  of  tbe  condition  (that  Is, 
to  live  with  the  grandparents  and  give 
them  tbe  comfort  of  his  society)  It  could 
not  be  enforced  by  way  of  trust  or  charge. 
The  testator  and  bis  wife  tiad  no  children 
living  with  them,  and  it  was  natural  that 
they  should  desire  the  society  of  their 
ccrandchild  hi  their  declining  years.  The 
father  of  this  child  had  already  been  pro- 
vided for,  and,  under  the  circumstances. 
we  cannot  hesitate  in  holding  that  the 
testator  intended  to  create  a  condition 
precedent.  It  is  insisted  that,  where  tbe 
condition  requires  something  to  be  done 
which  will  take  time.  It  should  be  con- 
strued as  a  condition  sobsequent.  But, 
says  a  writer  of  high  authority,  if  there 
be  "a  condition  which  involves  anything 
in  the  nature  of  a  consideration,  it  is  in 
genernl  a  condition  precedent."  Theob. 
Wills;  400.  As  we  have  seen  tbat  tbe  liv- 
ing with  these  old  people  was  a  material 
inducement  to  tbe  making  of  the  devise, 
tbe  principle  referred  to  bas  no  applica- 
tion. 

Again,  It  Is  nrged  that  there  is  no  lim- 
itation over  to  a  third  person  upon  a  fail- 
ure to  perform  tbe  conditions.  This  un- 
doubtedly has  great  weight  where  tbe 
intention  is  left  In  doubt,  but  it  can 
have  no  Influence  where  the  meaning  Is 
clearly  expressed;  for  It  is  an  elementary 
principle  tbat  a  condition  precedent  may 
be  created  without  an  ulterior  limitation. 
For  tbe  reasons  given  we  think  that  there 
sbonld  he  a  new  trial. 


109  N.  C.  488) 

Blackburn  v.  Blackburn. 

(Suvreme  Court  of  North  Ca/roUna.    Dea  8, 
1891.) 

Dkol&iiatioh  ov  Trust-Died — Insobsbmsht. 
Where  a  deed  is  executed  in  fee-simple, 
and  the  grantormakes  before  delivery  the  follow- 
ing indorsement,  signed  and  sealed  in  the  presence 
of  witnesses:  "Accordance  deed.  I,  tbe  said  Eli 
Blackburn,  Sr.,  do  hereby  certify  that  Sarah 
Blackbarn,  a  daughter  of  said  Blackburn,  doth 
hold  a  life-time  possession  in  the  said  Eli  deed, " 
— the  grantee  takes  the  land  in  trust  for  Sarah 
during  her  natural  life. 

Appeal  from  superior  court,  Wilkes 
county;  M.  L.  McCobkle,  Judge.  Af- 
firmed. 

Special  proceedings  by  Sarab  Ann  Black- 
burs  against  Sarab  Blackburn  and  oth- 
ers. Judgment  tor  defendants.  Plaintiff 
appeals. 

Tbe  other  facts  fully  appear  in  tbe  fol- 
lowing statement  by  Sbbfhebd,  J.: 

Tbe  only  point  presented  for  review  la 
whether  the  indorsement  on  the  deed 
rested  an  estate,  either  In  law  or  equity, 
in  Sarab  Blackburn.  The  following  is  tbe 
case  agreed :  Eli  Blackburn,  Sr.,  executed 
on  the  11th  day  of  May,  187a,  a  deed  in  fee- 
simple  to  Eli  Blackburn,  Jr.,  for  the  fol- 
lowing described  land,  situate  in  Wilkes 
county,  (description  given.)    On  tbe  back 


of  said  deed  tbe  following  indorsement 
was  made  before  be  delivered  said  deed 
to  Ell  Blackburn,  Jr.,  to-wit:  "Accord- 
ance deed.  I,  the  said  Eli  Blackburn,  Sr., 
do  hereby  certify  that  Sarah  Blackburn, 
a  daughter  of  said  Blackburn,  doth  hold  a 
life-time  possession  in  the  said  Eli  deed." 
(Signed  and  sealed  in  the  presence  of  wit- 
nesses.) It  is  agreed  thatthe  said  Indorse- 
ment has  reference  to  tbe  said  deed  execut- 
ed May  11,  ISrp,  by  £11  Blackburn,  Sr.,  to 
EH  Blackburn,  Jr. 
Glenn  &  Manly,  for  appellee. 

Sbrpherd,  J.  It  Is  very  clear  tbat  tbe 
Indorsement  on  the  deed  did  not  operate 
as  an  exception  or  reservation  so  as  to 
vest  an  estate  lor  life  in  Sarah  Blackburn. 
Exceptions  and  reservations  inure  only  to 
tbe  benefit  of  tbe  grantor,  and  those  claim- 
ing under  him,  and  have  no  effect  by  way 
of  passing  an  estate  to  a  third  party. 
Tied.  Real  Prop.  843;  2  Devi.  Deeds,  979. 
We  think,  however,  (without  passing  up- 
on the  question  whether  the  language 
used  can  be  construed  into  a  covenant  to 
stand  seised  to  uses,)  thatthe  Judgment 
of  his  honor  may  be  sustained  on  tbe 
ground  that  the  indorsement,  made  be- 
fore orat  the  time  of  the  delivery,  amount- 
ed to  a  declaration  of  trust,  to-wit,  that 
tbe  grantee  should  hold  the  land  for  the 
use  uf  the  said  Sarah  for  life.  Even  with- 
out consideration,  an  oral  declaration  of 
trust  In  favor  of  a  third  person,  made 
contemporaneously  with  the  transmission 
of  tbe  legal  title,  will,  when  established  by 
competent  testimony,  be  recognized  and 
enforced  In  a  court  of  equity.  Plttman  v. 
Pittman,  107  N.  C.  159, 12  S.  E.  Hep.  61.  If 
this  beso.afortJorfwilltbecourtglveefTect 
to  such  a  contemporaneous  declaration 
when  made  in  writing  under  seal  and  for 
a  good  consideration.  Mo  particularform 
of  words  Is  necessary  to  establish  such  a 
trust.  "The  intent  is  wbat  tbe  courts 
look  TO."  2  Fonbl.  Eq.  30,  note;  3  Ves.  9; 
Blsp.  Eq.  98.  The  language  In  our  case  is 
very  similar  to  that  used  In  Fisher  v. 
Fields,  10  Johns.  494,  which  was  held  to  be 
sufficient;  and  Indeed,  upon  looking  over 
the  many  cases  in  the  reports,  there  can  be 
no  doubt  upon  the  question.  The  gran- 
tee, then,  taking  the  title  accompanied 
with  this  contemporaneous  declaration, 
must  be  declared  seised  of  the  land  in  trust 
for  Sarah  Blackburn  for  the  term  ol  her 
natural  life.    Affirmed. 


■  a«9  N.  C.  S42) 

Wbiteuurbt  et  al.  v.  Mbrchants'  &  Farm- 
ers' Transp.  Co. 

(Supreme  Court  of  North  Ca/roUna.    Deo.  8, 
1891.) 

SBTTINO  ASIDB  JunSMBNT  —  DOOXITINS  JUBTICB 
COCBT  Jddoment. 
The  docketing  of  a  justice  court  judgment  In 
a  superior  court,  as  allowed  by  Code  N.  C.  S  8S9, 
does  not  give  the  superior  court  jurisdiction  of 
an  action  to  set  aside  such  judgment  for  want  of 
service  of  sommons,  but  a  motion  for  tbat  pur- 
pose most  be  made  in  the  justice's  court 

Appeal  from  superior  court,  Beaufort 
county;  Henry  K.  Bryan,  Judge.  Af- 
firmed. 

Action  by  J.  B.  Wbltehurst,  S.  White- 
burst,  and  C.  W.  Wbltehurst  against  the 
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Merchants'  &  Farmers'  Transportatioo 
Company  to  set  aside  a  Judgment.  On 
defendant's  motion  the  action  was  dia- 
taiissed,  and  plaintiffs  appeal. 

The  other  facts  fully  appear  in  the  state- 
ment by  Mkrbimon,  C.  J.: 

The  present  defendant  brought  its  ac- 
tion in  the  court  of  a  Justice  of  the  peace 
against  the  present  plaintiffs  to  recover 
the  sum  of  $75,  and  obtained  Judgment 
on  the  13th  of  Norember,  188G,  and  after- 
wards filed  and  docketed  a  transcript  of 
its  Judgment  in  the  office  of  the  superior 
court  clerk  of  the  county  where  the  Judg- 
ment was  rendered,  as  allowed  by  the 
statute.  Code,  §  8S9.  The  present  plain- 
tiffs allege  that  the  summons  In  the  action 
Just  mentioned  was  served  on  J.  B.  White- 
burst,  one  of  the  defendants  therein 
named,  (who  is  one  of  the  present  plain- 
tiffs;) that  it  was  never  served  on  S.  White- 
hurst  or  C.  W.  Whitehurst,  therein  named, 
who  are  two  of  the  present.  plaintitfH; 
that  nevertheless  the  said  summons  pur- 
ports to  have  been  served  upon  all  the  per- 
sons named  as  defendants  therein.  'This 
action  is  brought  by  the  plaintiffs  for  the 
purpose  of  having  the  Judgment  above 
mentioned  set  aside  and  declared  to  be 
void,  and  to  obtain  relief  by  Injunction, 
etc.,  upon  the  ground  that  no  summons 
was  ever  served  upon  them.  Counsel  for 
the  defendant  moved  ttiat  the  action  be 
dismissed,  "because  a  motion  in  the  orig- 
inal cause  was  the  proper  remedy,"  etc. 
The  court  gave  Judgment  dismissing  the 
action,  and  the  plaintiffs,  havingexcepted, 
appealed  to  this  court. 

John  B.  Small,  for  appellants.  Cbaa. 
F.  karroo,  tor  appellee. 

Mbrrimon.C.J.,  {afterstatingtbefacts.) 
A  Judgment  against  a  party  who  has  not 
submitted  himself  to  the  jurisdiction  uf 
the  court  granting  it  for  that  purpose, 
and  who  has  not  in  fact  been  served  with 
original  leading  process,  though  the  same 
purports  to  have  been  served,  Is  irregular, 
and  may  be  avoided ;  the  remedy  being  a 
.motion  in  the  cause  to  set  the  judgment 
aside  for  irregularity.  Such  Judgment  is 
uot  void,  it  la  only  voidable,  because  it 
appears  by  the  record  (the  return)  that 
the  original  summons  was  served  upon 
the  party  against  whom  it  is  entered.  It, 
however,  so  appears  in  such  case  by  inad- 
vertence, mistake,  or  the  false  return  of  the 
summons  by  the  sheriff.  The  court  is  care- 
ful to  see  that  it  has  jurisdiction,  and 
that  its  course  of  action  in  the  progress 
of  the  action  is  orderly  and  duly  ob- 
served. When  there  is  irregularity  in  any 
material  respect  appearing  upon  the  face 
of  the  record,  to  the  prejudice  of  a  party. 
It  will  ex  mero  motn  correct  the  same; 
or  within  a  reasonable  period,  on  the 
mere  motion  of  the  party  prejudiced,  it 
will  correct,  set  aside,  or  modify,  if  need 
be,  the  order.  Judgment,  or  other  matter 
or  thing  complained  of.  And  as  to  the 
Jurisdiction  of  the  party,  and  perhaps  in 
some  other  possible  cases,  It  will,  there 
being  no  laches,  on  motion  in  the  cause, 
supported  by  aftdavltg,  Inquire  whether 
It  has  such  JDrisdlctjQi]  although  upon 
the  face  of  the  record  uoi)pears  to  have 
the  same.    Thus,  it  tlj^^ri^"*'  summons 


in  the  action  be  returned  by  the  sheriff 
"served"  upon  the  defendant  therein 
named,  it  will  so  inquire  whether  In  (act 
such  service  was  made,  or  whether  the  re- 
turn is  made  untruly  by  inadvertence,  mis- 
take, or  falsely  on  purpose.  This  is  Im- 
portant and  necessary,  because  the  service 
of  the  summons  Is  essential  to  the  jurisdic- 
tion, unless  the  party  submits  himself  to 
the  court,  and  besides  to  give  the  party  bis 
day  in  court,  as  the  law  contemplates  he 
shall  have  the  same.  Keaton  v.  Banks,  10 
Ired.  881 ;  Mason  v.  Miles,  (S8  N.  C.  564; 
Cowles  v.  Haye«,  69  N.  C.  406;  Doyle  v. 
Brown,  72  N.  C.  393;  Koonce  v.  Butler,  84 
N.  C.  221 ;  Brickhouse  v.  Sutton.  99  N.  C, 
103,  6  S.  £.  Rep.  3)<0;  and  there  are  numer- 
ous other  cases.  Although  the  court  of  a 
Justice  of  the  peace  is  not  a  court  of  rec- 
ord, its  proceedings  are  authoritative  and 
Judicial  in  their  nature,  and  Us  Judgments 
are  conclusive  and  binding  until  theyshall 
in  an  orderly  way  be  set  aside,  reversed, 
or  modified.  Such  Judgments  cannot  be 
attacked  when  it  appears  from  the  pro- 
ceedings that  the  court  had  Jurisdiction 
for  irregularity  or  other  cause.  The  rem- 
edy for  irregularity  is  by  a  motioo  in  the 
action  before  the  justice  of  the  peace  who 
granted  the  judgment,  or  before  his  anc- 
ceasor  in  office.  The  office  of  justice  of 
the  peace  is  continuous  in  its  nature,  and 
filled  by  the  incumbent,  and  to  be  filled 
aftor  him'  by  bis  successors.  He  is  required 
to  keep  dockets,  enter  minutes  of  proceed- 
ingrs  before  him,  keep  and  prnserve  his  oOi- 
clal  papers,  and  transfer  the  same  to  his 
successors.  Code,  §§  828,  831.  So  that  it 
is  orderly,  convenient,  necessary,  and  ap- 
propriate to  make  pertinentmotlonsof  all 
kinds  in  an  action  in  such  court,  Just  as 
like  motions  may  be  made  In  actions  in 
the  superior  courts.  If  a  motion  should 
be  made  to  set  aside  a  judgment  in  the 
court  of  a  justice  of  the  peace,  and  It 
should  be  allowed  or  denied  impropcriy, 
the  complaining  party  might  appeal  to  the 
superior  court.  Hooks  v.  Muses.  8  Ired. 
88;  McKee  v.  .^ngel,  90  N.  C.  60;  Moore  v. 
Edwards,  92  N.  C.  43.  That  a  Judgment 
of  a  Justice  of  the  peace  has  been  docket- 
ed in  the  office  of  the  superior  court  clerk, 
as  allowed  by  the  statute,  (Code.  §  839.) 
does  nut  give  the  superior  court  jurisdic- 
tion of  the  action  in  which  such  judgment 
was  rendered.  The  docketing  makes  the 
Judgment  that  of  the  superior  court  is 
all  respects  only  for  the  purpose  of  creat- 
ing a  lien  upon  the  real  estate  of  the  judg- 
ment debtor,  and  enforcing  the  same  by  ex- 
ecution and  otherwise.  Hence  the  latter 
court  bus  no  authority  to  set  the  Judg- 
ment aside  for  irregularity,  or  upon  the 
ground  that  the  summons  in  the  action  in 
which  it  was  rendered  had  not  in  (act 
been  served  upon  the  d<>fendaut  therein 
named,  wliile  the  return  of  the  same 
showed  that  It  had  been.  Ledbetter  v. 
Osborne,  66  N.  C.  379;  Birdsey  ▼.  Harris, 
68  N.  C.  92;  Morton  v.  RIppy,  84  N.  C.  611. 
If  a  Judgment  of  a  Justice  of  the  peace 
shall  have  been  docketed,  and  afterwards 
set  aside  in  the  way  above  Indicated,  the 
defondant  in  the  action  should  apply  by 
motion  to  the  superior  court  to  set  the 
judgment  there  aside,  andthecourtshuuid 
grant  the  motion,  basing  its  action  opon 
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that  of  the  court  of  the  Jostlce  of  the 
peace.  Thus  complete  and  effectual  relief 
would  be  granted.  So  that  the  plaintiffs 
In  the  present  action  sboald  have  sooKht 
the  relief  they  demand  by  a  motion  in  the 
action  mentioned  in  the  court  of  the  Jus- 
tice of  the  peace.  This  action  was  im- 
providently  brought,  and  the  coort  prop- 
erly dismissed  it.    Judgment  affirmed. 

(i»  N.  c.  au) 

State  v.  Parks. 

(Supreme  Court  ctf  North  CaroUma.    Deo.  8, 
1891.) 

Cbiminu.  Law— Etidbxce — Cbabaotkb. 

1.  Where  defendant,  in  a  trial  for  bnmlng  a 
bam,  put  his  character  In  issue,  and  a  witness 
testifies  that,  prior  to  the  baming,  defendant,  in 
reference  to  a  robbery  lately  perpetrated,  said, 
"Damn  them,  [the  robbers,]  •  *  «  there  is 
going  to  be  a  battle  in  this  neighborhood  before 
three  weeks,  and  I  be  d — — d  if  I  care  bow  qoick 
it  comes,"  such  evidence,  though  bat  slightly  rel- 
evant, is  competent  as  bearing  on  defendant's 
character. 

3.  In  such  case  it  Is  proper  to  admit,  as 
hearing  on  defendant's  oharacter,  evidence  that, 
shortly  before  daylight  on  the  morning  when  de- 
fendant was  arrested,  there  were  with  him,  at 
his  mother-in-law's  bouse,  several  persons,  two 
or  three  of  whom  had  guns. 

Appeal  from  superior  court,  Randolph 
county;  J  esse  F.  Gbayer,  Judge.  Af- 
firmed. 

Riley  Parks  was  convicted  of  burning  a 
barn  and  appeals. 

The  Attorney  General,  for  the  State. 

Mrrbimon,  C.  J.  The  defendant  la  in- 
dicted for  setting  flre  to  and  burning  a 
barn,  the  property  of  the  prosecutor,  in 
violation  of  the  statute.  Code,  §  985,  par. 
6.  He  pleaded  not  guilty.  On  the  triul, 
much  evidence  was  produced,  both  by  the 
state  and  the  defendant.  The  latter  pro- 
duced evidence  of  his  good  character,  and 
thus  put  the  same  in  quentlun.  A  wit- 
ness {or  the  state  testified  that  he  had  a 
conversation  with  defendant  some  tliue 
— bow  long  did  not  appear— before  the 
barn  was  burned.  In  which  reference  was 
made  to  the  robbing  of  a  house  which  had 
been  lately  perpetrated,  and  the  defendant 
said  in  that  connection :  "Goddamn  them 
[referring  to  the  robbers]  to  hell ;  there's 
going  to  be  a  battle  in  this  neighborhood 
before  three  weeks,  and  I  be  damned  If  I 
care  bow  quick  it  comes."  No  objection 
to  this  evidence  was  made  until  after  it 
came  out.  Then  the  defendant  requested 
the  court  to  withdraw  and  excbide  it. 
The  court  declined  to  do  so,  and  the  de- 
fendant excepted.  This  evidence  was 
alight.  It  tended  not  strongly  to  show  a 
threatening  purpose,  and  as  well  the 
character  and  disposition  of  the  defendant 
in  a  light  adverse  to  him.  In  Its  Instruc- 
tion to  the  jury  the  court  cautioned  them 
as  to  such  evidence,  saying:  "Evidence  of 
threats,  while  admissible,  is  regarded  as 
unreliable,  and  ought  to  have  little 
weight,  unless  clearly  directed  against" 
the  party  whose  bam  was  burned.  In 
view  of  the  whole  evidence,  Including  that 
as  to  his  character  produced  by  the  de- 
fendant, that  which  the  court  refused  to 
withdraw  from  the  Jury  had  slight  rele- 
vancy and  pertinency.    It  bore  upon  the 


character  of  the  defendant,  and  In  reply; 
was  competent.  The  defendant  was  ex- 
amined as  a  witness  in  his  own  behalf^ 
and  on  cross-examination  he  was  asked 
who  were  present  with  him  at  his  mother- 
in-law's  on  the  morning  shortly  before 
daylight,  when  the  officer  arrested  him 
for  the  alleged  burning  of  the  barn?  Ha 
objected  to  the  question,  on  the  ground 
of  incompetency,  In  that  Its  purpose  was 
to  elicit  Immaterial  evidence.  The  court 
declined  to  sustain  the  objection.  The 
defendant  then  testified  that  there  were 
several  persons  named,  and  two  or  three 
of  them  had'  guns,  coming  in  the  house. 
This  evidence  was  also  slight.  Still,  in 
▼lew  of  all  the  evidence,  it  had  some  bear- 
ing, standing  along  with  other  evidence, 
to  show  the  character  of  the  defendant,  he 
having  put  it  In  losue.  But  If  this  were 
not  so,  and  the  evidence  was  Irrelevant, 
the  mere  fact  that  It  appeared  thut  the 
persons  named  were  present,  and  two  of 
them  Hlmply  had  their  guns,  did  not  tend 
of  Itself  to  prejudice  the  defendant.  In 
that  case,  he  ought  to  have  shown  at  the 
proper  time  that  it  probably  did  prejudice 
him  before  the  Jury.  The  admission  of 
merely  Irrelevant  evidence  is  not  ground 
for  a  new  trial,  unless  it  of  Itself  tends  to 
prejudice  the  complaining  party,  or  it  ap- 
pears in  some  way  that  It  probably  did 
prejudice  him.  There  is  no  error,  and  the 
judgment  most  be  affirmed. 


(109  N.  C.  VSi 

Harrison  et  &L  ▼.  Harqrotx  et  al. 

{Supreme  Court  oj  North  CaroUna.    Dec.  9, 
1891.) 

Rks  Jitdicata. 
Defendants  purchased  land  sold  by  an  ad- 
ministrator under  a  decree  reciting  the  personal 
service  of  summons  upon  plaintiffs,  who  were  de- 
cedent's devisees,  nineteen  years  thereafter 
plaintills  moved  to  set  aside  the  decree  and  sale 
on  the  ground  that  they  had  not  been,  in  lact,  so 
summoned.  The  motion  was  granted,  and  the 
proceedings  were  declared  irregular  and  void; 
but  it  was  ordered  that  all  the  papers  in  the  cause 
should  remain  on  file  for  the  use  of  the  purchaser 
when  his  rights  should  be  questioned.  Held,  In 
an  action  of  ejeotment  brooght  17  years  after  the 
decree  and  sale,  that  as  pltuntiOs  were  guilty  of 
laobes  by  reason  of  bptb  their  long  acquiescence 
In  defendant's  possession,  and  their  delay  In 
seeking  to  set  aside  said  decree  and  sale,  in  the 
absence  of  an  explanation  thereof,  said  proceed- 
ings would  not  be  deemed  to  have  been  declared 
void  as  to  defendants. 

Appeal  from  superior  court, Tancn  coun- 
ty ;  Thomas  B.  Womack,  Judge.   Reversed. 

Action  of  ejectment  by  Judith  L.  Har- 
rison et  al.  against  Mary  L.  Hargrove  et 
al.  From  a  Judgment  for  plaintiffs,  de-. 
fendants  appeal. 

E.  C.  Smith,  M.  V.  Lanier,  and  A.  W. 
Oraham,  for  appellants.  Batclteior  &  Dev- 
ereux,  for  appellees. 

Sbkphbrd,  J.  This  was  an  action  of 
ejectment  prosecuted  by  Judith  and  Rebec- 
ca Harrison,  as  the  devisees  of  their  fa- 
ther, Robert  Harrison.  The  defendants 
purchased  the  land  in  controversy  at  a 
sale  made  by  the  administrator  c.  t.  a.  oi 
said  Robert,  pursuant  to  a  decree  of  the 
superior  court  of  Granville  county.  The 
decree  recited  that  personal  service  of  the 
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summons  had  been  made  on  the  plaintiffs 
and  other  devisees;  and,  being  unable  to 
attacl{  it  coilaterally,  tbe  piaintiffs,  in 
1889,  moved  in  tbe  original  cause  (that  is. 
In  tbe  special  proceeding  just  mentioned) 
to  set  aside  tbesaid  sale  and  decree,  on  the 
ground  that  no  service  was  in  fact  ever 
made  upon  tbem,  and  that  there  bad  been 
no  appearance  by  any  one  in  their  behalf. 
The  motion  was  allowed,  the  court  de- 
claring the  proceedings  irregular  and  void, 
but  at  the  same  time  requiring  that  all  of 
the  papers  in  the  cause  should  remain  on 
file  for  tbe  use  of  the  purchaser  when  his 
rights  should  be  questioned.  This  order 
of  tbe  Judge  was  a£Brnied  by  this  court, 
(Harrison  v.  Harrison,  106  N.  C.  282,  11  S. 
E.  Rep.  356;)  but,  owing  to  its  peculiar 
terms,  tbe  rights  of  tbe  defendants,  hoaa 
fide  purchasers,  were  left  undetermined, 
and,  so  far  as  they  are  concerned,  the 
question  bete  presented  is  whether,  as 
against  them,  the  decree  in  a  direct  pro- 
ceeding should  have  been  set  aside.  We 
must,  of  course,  treat  it  in  this  way,  for. 
If  the  decree  be  consld«*red  now  as  abso- 
lutely set  aside  for  want  of  Jurisdiction  of 
the  parties,  it  is  very  clear  that  it  can 
afford  the  defendants  no  protection,  and 
it  must  also  follow  that  the  provisions 
of  the  order  apparently  saving  the  rights 
of  the  purchasers,  and  looking  to  their 
future  litigation,  would  be  ignored.  Aft- 
er very  great  consideration,  we  have  con- 
cluded that  the  important  questions  so 
ably  argued  by  counsel  (involving,  as  they 
do,  the  conclusiveness  of  judicial  records, 
and  especially  their  recitals  o(  jurisdiction- 
al facts)  need  not  be  passed  upon  in  this 
appeal.  It  is  generally  stated  that  courts 
will  correct  their  records,  and  set  aside 
Irregular  judgments  at  any  time;  but 
where  there  has  been  long  delay,  and  es- 
pecially when  tbe  rights  of  third  persons 
can  be  affected,  they  will  require  satisfac- 
tory explanation  of  such  laches,  as  well  as 
meritorious  grounds  for  such  relief.  What- 
ever may  be  the  effect  of  setting  aside  a 
decree  like  this  for  want  of  service  of  pro- 
cess, it  is  well  settled  by  our  decisions  and 
other  authorities  that,  the  vice  being  a 
secret  one,  and  the  record  reciting  the  nec- 
essary jurisdictional  facts,  such  a  decree 
is  voidable  only,  and  comes  within  the 
principle  we  have  Just  stated.  Doyle  v. 
Brown,  72  N.  C.  393;  1  Womack,Dlg.  2336; 
Freem.  Judgm.lie.  This  principle  requires 
tbe  party  making  the  application  to  act 
In  good  faith  and  with  ordinary  diligence, 
"and  relief  will  not  be  granted  If  be  has 
knowingly  acquiesced  In  the  judgment 
complained  of,  or  has  been  guilty  of  laches 
or  unreasonable  delay  In  seeking  bis  reme- 
dy."   1  Black,  Jndgra.  313. 

Under  the  circumstances  of  this  case.  It 
seems  very  plain  that  we  should  not— as 
against  these  defendants— give  any  relief 
until  tbe  want  of  notice  Is  negatived  and 
tbe  long  delay  explained.  The  decree  and 
sale  were  made  In  1870,  and  this  action 
was  brought  in  1887.  The  motion  to  set 
aside  the  decree  was  made  in  1889,  and 
thus  we  have  17  years  or  more  of  inaction 
on  the  part  of  the  plaintiffs,  who  during 
ail  this  time  were  under  no  disabilities 
whatever.  In  addition  to  this,  the  pur- 
chaser was  In  tbe  possession  of  the  prop- 


erty, and  there  Is  evidence  showing  that 
these  plaintiffs,  with  their  mother,  lived 
about  300  yards  distant,  on  an  adjoining 
tract.  It  is  true  that  the  mother,  under 
the  will,  bad  a  life-estate  in  the  land,  and 
that  she  did  not  die  until  1887;  bat  tbe 
land  was,  says  tbe  will,  "to  be  used  by 
her  for  the  support  of  herself,  and  all  my 
children  who  may  choose  to  live  with  her," 
etc.  These  piaintiffs,  having  a  right  to  be 
supported  from  said  land  during  the  life 
of  their  mother,  and  also  entitled  in  re- 
mainder, could  have  moved  to  set  aside 
the  decree  at  any  time  after  it  was  ren- 
dered ;  but,  for  some  cause,  they  failed  to 
do  so  until  1889.  Taking  these  circum- 
stances, together  with  the  fact  that  tbey 
must  have  known  of  the  long  and  adverse 
possession  by  tbe  defendants  of  tbe  ad- 
joining land,  and  we  are  entirely  clear 
that  we  should  not  exercise  this"9uas/ 
equitable"  (Black,  Judgm.  supra)  power 
of  the  court,  and  grant  the  plaintiffs  relief 
as  upon  setting  aside  the  decree.  Indeed, 
If  there  Is  anything  in  the  rule  which  re- 
quires long  delay  to  be  explained,  and 
knowledge  of  a  decree  to  be  negatived, 
we  can  conceive  of  no  stronger  case  for  its 
application  than  tbe  present  one.  With 
the  exception  uf  the  finding,  on  tbe  mo- 
tion to  set  aside,  that  the  plaintiffs  were 
not  served  with  process,  and  had  no  no- 
tice, (and  this  must,  of  course,  refer  to  the 
time  of  the  decree,)  there  is  nothing  in  the 
record  to  negative  any  subsequent  knowl- 
edge of  the  proceedings,  nor  is  there  any 
explanation  of  their  acquiescence  In  tbe 
long  possession  of  tbe  defendants.  These 
circumstances,  while  insufficient  to  estup 
the  plaintiffs,  if  there  were  no  decree  in 
their  way,  do.  In  our  opinion,  (In  view  of 
the  peculiarterms  of  the  ordsrmentioned,) 
warrant  the  court  in  refusing  to  treat  the 
decree  as  having  been  set  aside  as  to  these 
defendants.    Naw  trial. 


aw  N.  0.  9U) 
State  v.  Bbown. 

(Supreme  Court  of  North  Carolina.    Deo.  8, 
1891.) 

VlOlATION  or  ObdINANCK— DRIVINO  on  SIDBWXI.K. 

The  violation  of  a  city  ordinance  against 
drivine  on  a  sidewalk  cannot  be  justified  on  ttia 
^ound  of  necessity  arising  from  the  muddy  coa- 
aitionof  a  street,  where  such  condition  was  known 
to  defendant  belore  he  started  to  drive  along  it, 
and  where,  to  avoid  unloading  his  wagon,  he 
drove  on  the  sidewalk,  though  such  street  was 
the  only  passage  to  his  place  of  business. 

Appeal  from  superior  court,  Forsyth 
county;  Johv  G.By.ndm,  Judge.   Affirmed. 

Indictment  against  K.  D.  Brown  for  a 
violation  of  a  city  ordinance.  Defendant 
was  convicted,  and,  his  motion  for  a  new 
trial  being  denied,  he  appeals. 

The  other  facts  fully  appear  In  the  foI> 
lowing  statement  by  Avrrv,  J. : 

Phis  was  an  indictment  for  a  violation 
of  a  city  ordinance.  The  ordinance  Ira- 
posed  a  penalty  for  driving  or  leading 
horses  on  a  sidewalk,  and  it  was  admitted 
that  the  defendant's  driver,  under  bis  or- 
der, drove  his  wagon  partly  nn  a  sidewalk 
fur  a  distance  of  90  feet  along  the  street. 
The  defendant  relied  upon  necessity,  grow- 
ing out  of  tbe  Impassable  condition  of  the 
streets  on  account  of  tbe  mud  for  a  num 
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ber  of  yardB,  as  a  defense.  The  defendant 
excepted  to  the  refusal  of  the  court  to  per- 
mit him  to  prove  that  he  could  uot  drive 
a  loaded  -wagon  along  the  sti-eet  without 
going  on  the  sidewaitt,  with  safety  to  the 
load  ur  hia  wagon.  The  court  permitted 
defendant's  counsel  to  ask  bim  "If  the  con- 
dition of  the  street  at  that  place  was  not 
of  such  dangerous  character  that  the  trav- 
eler's person  or  property  would  have  been 
endangered  unless  he  used  thesldewalk,  or 
partially  nsed  the  sidewalk."  The  defend- 
ant admitted  that  he  knew  the  condition 
of  the  street  before  be  started  his  loaded 
wagon  along  It,  and  Id  answer  to  the  last 
question  said  only  **  that  the  boxes  of  to- 
bacco would  have  to  have  been  unloaded, 
as  the  team  could  not  pull  It."  There  was 
evidence  tending  to  show  that  there  was 
no  other 'possible  way  from  defendant's 
building  to  haul  out  bis  tobacco  except  by 
the  sou tb  street,  over  which  he  hauled  It, 
the  street  north  of  it  being  wholly  impass- 
able. The  sidewalk,  where  the  defendant 
drove  upon  It,  was  not  paved.  The  d^ 
fendant  excepted  to  the  refusal  of  the  Judge 
to  charge  that  he  was  not  guilty  In  driv- 
ing upon  the  sidewalk  to  avert  danger  to 
bis  person  or  property,  and  to  the  refusal 
of  the  court  to  admit  testimony  offered. 
Motion  for  new  trial.    Appeal. 

Glean  &  Manly,  for  appellant.  The  At- 
toraey  General,  for  the  State. 

Avert,  J.,  (after  etatln/r  the  facts.)  It 
Is  admitted  to  have  been  the  well-settled 
law  in  England  that  where  a  highway  be- 
came obstructed  and  Impassable  from 
temporary  causes,  a  traveler  might  go  ex- 
tra vlam  npon  the  adjacent  land,  without 
subjecting  himself  to  liability  in  an  action 
of  trespass,  brought  by  the  owner.  2  Bl. 
Comm.  86;  Bullard  v.  Harrison, 4  Maule  ft 
S.  387,  883;  Taylor  v.  MThltehead,  2  Dong. 
744-748.  This  extraordinary  rule  was 
subsequently  recognised  by  the  courts  of 
tbls  country,  and  the  right  to  do  with 
Impunity  what  would  ordinarily  subject 
a  person  to  liability  in  an  action  for  dam- 
ages was  generally  held  to  rest  upon  the 
doctrine  of  necessity.  Campbell  v.  Bace, 
7  Cusb.  408.  The  right  on  the  part  of  the 
traveler  is,  according  to  the  definition  of 
BiQELOW,  C.  J.,  "confined  to  those  cases 
of  inevitable  necessity  or  unavoidable  ac- 
cident arising  from  sudden  and  recent 
causes.'which  have  occasioned  temporary 
and  impassable  obstructions  in  the  high- 
way." Campbell  v.  Race,  supra.  When 
a  traveler  has  notice  of  the  existence  of  the 
obstruction,  and  can  reach  bis  destination 
with  bis  vehicle  by  another  route,  which 
Is  more  clrcnitons,  but  not  nnreasonably 
long,  he  will  not  be  permitted,  merely  for 
the  sake  of  convenience,  to  pass,  without 
Incurring  liability  in  a  civil  action,  by  the 
more  direct  way  over  the  land  of  an 
abutting  proprietor.  Farrelly  v.  City  of 
Cincinnati,  2  Disn.  516.  The  objection  that 
the  rule  licenses  the  taking  of  private  prop- 
erty for  public  use  without  compensation 
is  met  by  the  argument  that  the  grant  of 
the  easement  in  the  highway  carried  with 
it  the  right  in  a  case  of  supreme  necessity 
to  pass  over  adjacent  land.  The  principle 
has  been  heretofore  Invoked,  so  far  as  our 
Investigations  have  extended,  only  for  the 


purpose  of  avoiding  responsibility  for  dam- 
ages in  dvll  actions.  The  rule  is  said  to 
have  originated  in  England  ata  time  when 
there  were  no  public  officials  who  were  lia- 
ble to  indictment  or  to  respond  In  dam- 
ages for  permitting  the  highways  to  be- 
come impassable.  Where  there  is  a  town 
ordinance  forbidding  persons  to  lead  or 
drive  horses  along  the  sidewalk,  which  la 
the  portion  of  the  street  intended  tor  the 
use  of  pedestrians,  and  a  violation  of  the 
ordinance  is  an  Indictable  offense,  and 
where  at  the  same  time  the  commissioners 
of  the  city  are  liable  criminally  for  failure 
to  keep  the  streets  proper  In  passable  con- 
dition for  vehicles  of  all  kinds,  an  indlvid- 
oal  who,  deliberately  and  with  full  notice 
of  the  state  of  the  street,  loads  his  wagon, 
and  drives  along  it  to  the  dangerous 
point,  will  not  be  allowed  to  evade  pun- 
ishment for  violating  the  letter  of  the  law 
on  the  ground  that  it  was  absolutely  nec- 
essary to  do  so  In  order  to  escape  danger 
to  bis  property,  which  he  has  willfully  put 
In  peril.  Especially  will  this  principle  bold 
good  in  a  case  like  that  at  bar,  where,  in 
order  to  avert  danger,  the  traveler  insists 
that  he  may  drive  upon  the  sidewalk,  and 
make  it  impassable  for  foot  passengers,  to 
whose  exclusive  use  it  is  by  law  devoted, 
and  escape  liability  under  an  Indictment 
on  the  plea  of  necessity,  when  he  could 
have  unloaded  his  tobacco  even  after  his 
team  was  in  the  mud,  and  have  moved  the 
wagon  back  or  forward.  Pedestrians 
have  rights  that  are  intended  to  be  pro- 
tected by  such  ordinances,  and  among 
tbem  that  of  carrying  their  wares,  as 
well  as  passing  safely,  by  the  public  toot- 
way.  The  man  who  transports  his  goods 
on  wheels  must,  when  the  street  proper 
becomes  impassable,  join  the  caravan  of 
footmen  till  such  time  as  those  charged 
with  the  duty  can  be  induced  or  driven  to 
repair  It,  rather  than  rusb  his  team  over 
the  sidewalk,  and  render  It  also  perilous 
or  disagreeable  for  the  larger  number  of 
persons  for  whose  comfort  and  conven- 
ience the  protective  ordinance  was  passed, 
merely  in  order  to  ship  his  goods  more 
rapidly.  The  fact  that  the  foot-way  had 
not  been  paved  made  it  only  more  suscep- 
tible to  injury  from  hauling  heavily  loaded 
wagons  over  it,  and  rendered  it  more  im- 
portaut  to  pedestrians  that  the  ordinance 
should  be  rigidly  enforced.  In  our  geo- 
graphical location,  where  the  climate  is 
milder,  carriages  are  not  often  subject  to 
delay  by  Immense  blocks  of  snow  andlce, 
suddenly  deposited  in  highways,  as  in  the 
colder  regions  of  the  northern  and  north- 
western states  of  tbls  country,  or  in  the 
higher  latitude  of  England,  and,  while  our 
public  roads  are  often  rendered  tempora- 
rily and  for  short  distances  impassable  on 
account  of  sudden  washes,  no  case  involv- 
ing theclaim  of  right  on  the  part  of  a  trav- 
eler to  go  extra  vlam  has  hitherto  arisen 
in  this  state.  Mud,  rather  than  Ice  or 
snow,  is  the  common  enemy  of  those  who 
travel  our  highways  on  foot  or  In  car- 
riages; but  it  must  be  only  In  exceptional 
Instances  that  mud  or  anything  except  a 
sudden  wash  renders  highways  absolutely 
impassable.  It  is  usually  held  to  be  the 
duty  of  the  traveler  to  remove  brush  or 
other  slight  obstructions  to  his  passage 
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along  a  public  road,  when  be  can  do  so 
with  little  trouble  or  delay,  ratber  thail 
go  upon  the  premiBes  uf  the  adjacent  own- 
er. The  law  provides  generally,  as  far  as 
it  is  practicable,  for  the  uninterrupted  use 
by  wagons  and  carriages  of  that  portion 
of  the  highway  intended  as  a  pass-way  tor 
them;  butltia  the  duty  of  the  owner  of 
such  vehicles  to  beware,  in  the  exercise  of 
their  own  rights,  not  to  infringe  upon 
those  of  other  citizens,  just  as  the  same 
limit  is  fixed  by  the  law  to  the  enjoyment 
of  their  own  exclusive  property.  Stc  utere 
tao,  lit  noB  aHenam  Itedas. 

Bat  the  particular  question  presented 
by  this  appeal  is  whether  there  were  such 
circumstances  shown,  looking  at  any 
and  every  phase  of  the  evidence,  as  would, 
if  believed,  have  justified  the  violation  of 
the  criminal  law  un  the  ground  of  neces- 
sity. It  is  admitted  that  the  defendant's 
conduct  brought  him  within  its  letter; 
but  it  is  contended  that  the  evidence  of- 
fered talieti  the  case  out  of  its  sphit. 
Whether  the  authorities  of  a  town  are 
guilty  uf  nuisance  in  placing  an  actual  ob- 
struction upon  the  streets,  or  by  reason 
of  their  failure  to  repair,  they  are  indict- 
able at  common  law,  and  usoaliy  under 
some  statute  also.  Elliott,  Roads  &  8. 
493;  State  v.  Wilson,  107  N.  C.  869, 12  S.  E. 
Rep.  S20;  Code,  §  3803.  Evidence  that  the 
defendant's  teamster  drove  his  team  upon 
the  sidewalk,  if  believed,  made  a  prima, 
facie  case  of  guilt,  and  It  was  incumbent 
on  the  defendant,  if  he  relied  upon  the  de- 
fense that  it  was  necessary,  "  to  show 
that  It  was  done  under  circumstances 
that  rendered  it  lawful"  or  ezcnaable. 
State  V.  Wray,  72  N.  C.  253;  Wharton, 
(Crim.  Law,  %  OOe,)  In  treating  of  homicide 
through  necessity,  says:  "But  it  mnst  be 
remembered  that  necessity  of  this  class 
must  be  strictly  limited.  It  exists  only 
when  the  act  in  question  is  necessary  for 
the  preservation  of  life,  or  the  preserva- 
tion of  the  life  of  relatives  in  the  fli-st  de- 
gree." The  same  author  (section  90d) 
takes  issue  with  writers  who  have  main- 
tained that  the  accused  could  not  set  up 
as  a  defense  a  necessity  that  was  the  re- 
sult of  bis  own  cnlpable  act.  He  limits 
the  right  of  each  wrong-doers  to  avail 
themselves  of  that  defense  when  accused 
of  homicide  in  extreme  cases,  such  as  that 
of  one  who  carelessly  sets  fire  to  a  bouse, 
and  runs  over  and  crushes  another  in  the 
attempt  to  escape  the  flames;  or  that  of 
a  thief,  who  falls  overboard  while  engaged 
ta  stealing  flsb  from  a  boat,  and  in  the 
straggle  for  life  upsets  the  boat,  and  ca  uses 
another  to  be  drowned.  The  violation 
of  tbe  letter  of  the  law  has  been  excused 
in  criminal  cases  generally  on  no  other 
gronnd  except  that  a  human  being  was 
thereby  saved  from  death  or  peril,  or  re- 
lieved from  severe  suffering.  State  v.  Mc- 
Brayer,  98  N.  C.  619,  2  S.  E.  Rep,  765;  Ran- 
dall  V.  Railroad  Co.,  107  N.  C.  763, 12  S.  E. 
Rep.  605.  In  State.v.  Wray,  supra,  it  was 
found  as  a  fact  that  it  was  absolutely 
necessary  for  the  safety  of  a  patient  that 
tbe  druggist  should  furnish  her  brandy  on 
the  physician's  certificate.  The  facts 
found  as  u  special  verdict  established  the 
necessity  for  administering  it  as  a  medi- 
cine, yet  tbls  court,  in  State  v.  McBrayer, 


supra,  declared  that  tbe  extreme  limit  to 
which  necessity  could  be  made  available 
as  a  defense  was  marked  in  State  v.  Wray. 
Wharton  (section  2441,)  maintains  that 
in  such  cases  nothing  short  of  an  excep- 
tion in  the  statute  would  excuse  a  sale 
even  to  a  sick  person  in  violation  of  the 
letter  of  tbe  law.  But,  accepting  the 
doctrine  laid  down  in  State  v. Wray  as  tbe 
true  interpretation  of  the  law  the  defend- 
ant has  failed  to  offer  any  testimony  tend- 
ing to  show  that  he  or  his  driver  was  in 
danger  of  death  or  bodily  harm  or  Injury 
to  health  which  could  not  be  avertd  ex- 
cept by  driving  the  team  over  the  aide- 
walk.  The  admitted  vlnlalion  of  the  let- 
ter of  the  ordinance,  therefore,  could  not 
have  been  declared  excusable  on  tbe 
ground  that  the  wagon  or  horses  wei«  in 
a  position  of  peril,  in  which  tbe  defendant 
had  knowingly  and  purposely  placed 
them,  and  from  which  he  could,  accord- 
ing to  bis  own  statement,  have  relieved 
them  by  unloading  the  wagon,  and  turn- 
ing it  and  the  team  back  or  moving  them 
forward.  In  answer  to  the  direct  ques- 
tion the  defendant  wonld  nut  say'ttaat 
the  person  of  himself  or  driver  was  in 
peril,  from  which  either  could  escape  only 
by  driving  on  the  sidewalk.  On  tbe  con- 
trary, be  said  the  wagon  and  horses  could 
not  pass  without  unloading.  It  was  the 
duty  of  the  city  authorities  to  repair  the 
portion  of  the  streets  intended  for  the 
passage  of  wagons ;  bnt  their  failure  to 
do  so  did  not  justify  the  defendant, 
though  it  may  have  been  his  only  route 
for  transporting  bis  tobacco  to  a  ware- 
house or  shipping  point,  in  defying  the 
law  making  it  indictable  to  violate  a  dty 
ordinance,  and  in  disregarding  tbe  right* 
of  pedestrians,  protected  by  the  poialty 
imposed  under  sacb  by-law.  If  tbe  law 
were  as  contended  for  the  defendant  it 
might,  indeed,  be  possible  to  drive  a 
wagon,  if  not  a  coach,  through  many 
criminal  laws  and  statutes  made  tu  pro- 
tect tbe  premises  of  laud-owners  from  nn- 
necessary  Invasion.  We  must  not  be  un- 
derstood as  holding  that,  where  a  person 
incurs  no  liability  to  indictment  by  going 
extra-  viam,  there  may  not  be  instances 
where  the  bichways  are  temporarily  ren- 
dered impassable  by  the  mud,  and  where- 
all  of  tbe  circumstances  may  be  such  that 
tbe  abutting  proprietor  cannot  recover  in 
an  action  brought  against  one  who  passes 
out  of  the  public  road,  and  over  bis  prem- 
ises, far  enough  to  avoid  tbe  dangerous 
point.  In  the  case  at  bar.  If  the  ]udg» 
below  erred,  it  was  in  stating  the  law 
more  favorably  to  the  defendant  than  the 
testimony  in  any  aspect  justified  biro  in  do- 
ing. There  was  no  testimony  tbtt  the 
person  of  the  defendant  was  put  in  peril, 
and  no  necessity  for  submitting  that  quee- 
tlon  to  tbe  jury.  The  motion  for  a  new 
trial  is  refused,  and  tbe  Judgment  affirmed. 


aw  N.  a  8M) 
PsARSON  y.  Bakrinobb. 

(Supreme  Couirt  of  Norths  Carolina.    Deo.  8, 
1891.) 

ESTABUSHMKNT  OF  BoimDARIBS  —  AWARD  OF  AB- 
BITKATOBS— SeTTINO  ASIDB. 

1.  Arbitrators,  cho^n  to  declare  and  estsb- 
llah  the  true  iwandary  line  betvteen  litigants,  do- 
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not  exoeed  their  Bnthori^  when  fbey  award  that 
the  line  shall  be  five  teet  from  the  fence,  and 
ehall  "oome  oB"  defendant's  land,  and  be*'added 
to"  plaintiffs  land,  since  these  expressions  sim- 
ply describe  the  line  as  established,  and  do  not 
show  an  unwarranted  taliine  of  land. 

3.  Wbere  an  affidavit  alleges  that  one  of  the 
arbitrators  was  surety  on  plaintiff's  proeecntion 
bond  in  the  action,  and  prejudiced  in  his  favor, 
and  that  defendant  was  ignorant  of  this  at  the 
time  he  was  chosen,  bat  the  affidavit  does  not 
deny  that  defendant  hadsach  imowledgein  time 
to  object  to  the  making  of  the  award,  the  court 
will  not  interfere. 

Appeal  from  anperior  court.  Burke  coun- 
ty; John  O.  Btnou,  Judge.    Afflrined. 

Action  by  D.  C.  Pearson  againat  Rulus 
Barringer  to  determine  a  boundary  line. 
Judgment  for  plaintiff.  Defendant  ap- 
peals. 

Batcbelor  &  Devereux,  for  appellant.  S. 
J.  Ervia,  for  appellee. 

Sbbphbbd,  J.  Only  two  reaeonsfor  set- 
ting aside  the  award  were  insisted  upon 
on  tbe  argument  before  us : 

1.  Thefirst  is  that  the  arbitrators  exceed- 
ed tbeir  authority,  in  that  they  undertook 
to  take  five  feet  from  the  defendant's  land, 
and  "add  "it  to  that  ol  tbeplaintiff;  where- 
as, they  were  only  authorized  "to  declare 
and  establish  the  line  In  dispute  between 
tbe  plaintiff  and  tbe  defendant,"  etc.  We 
do  not  think  that  tbe  award  is  susceptible 
of  tbe  constrnctlou  that  the  arbitrators 
assumed  to  try  tbe  title,  or  to  divest  tbe 
estate  of  one  party  and  put  it  in  tbe  other. 
Very  clearly  the  authority  to  declare  and 
establlBh  tbe  line  in  dispute  necessarily 
implied  tbe  right  to  so  flx  tbe  line  that 
one  of  the  parties  would  get  less  land 
than  he  claimed.  The  award  upon  this 
point  Is  as  follows:  "We  find  that  the 
line  between  Pearson  and'Barringer  shall 
be  Ave  feet  from  the  present  fence  as  It  now 
stands,  clear  through  from  King  to  Col- 
lege streets,  to  come  off  Bhrrlnger's  lots 
Nos.  42  and  51,  and  added  to  Nos.  41  and 
52,  Pearson  lots."  Tbe  court  is  entirely 
satisfied  that  the  use  of  the  words  "come 
off"  and  "added  to  "was  simply  for  the  pur- 
pose of  describing  the  line  as  established  by 
the  arbitrators,  and  that  In  no  sense  can 
it  be  understood  as  an  assumption  of  au- 
thority on  tbelr  part  to  arbitrarily  take 
land  from  one  party  and  give  it  to  tbe 
other. 

2.  It  Is  earnestly  insisted  that  tbe 
award  should  be  set  aside  because  Bristol, 
tbe  arbitrator  chosen  by  the  plaintiff,  was 
a  surety  on  tbe  prosecution  bond,  and 
therefore  an  Interested  party.  It  is  well 
settled  that  parties  "knowing  tbe  facts 
may  submit  tbeir  differences  to  any  per- 
son, whether  he  Is  Interested  inthematters 
involved,  (Navigation  Co.  v.  Fenlon,  4 
Watts  &  S.  206,)  or  is  related  to  one  of  the 
parties,  and  the  award  will  be  binding  up- 
on them,"  (6 Walt,  Act.  ft  Def.  519;  Morse, 
Arb.  105;)  but,  if  the  submission  be  made 
in  ignorance  of  such  incompetency,  the 
award  may  be  avoided.  No  relief,  how- 
ever, will  be  granted  unless  objection  is 
made  as  soon  as  the  aggrieved  party  he- 
comes  aware  of  the  facts;  and  it,  after 
tbe  submission,  he  acquires  such  knowl- 
edge and  permits  the  award  to  be  made 
without  objection,  It  Is  treated  as  a  waiv- 


er, and  the  award  will  not  be  disturbed. 
Davis  V.  Forsbee,  S4  Ala.  107.  A  party, 
says  Morse  on  Arbitration,  supra,  "will 
not  bo  allowed  to  He  by  after  be  has  at> 
talned  the  knowledge  and  proceed  with 
the  hearing  without  objection,  thereby 
accumulating  expense  and  taking  bis 
cbance  of  a  decision  in  bis  favor,  and  tben, 
at  a  later  stage,  or  after  a  decision  has 
been  or  seems  likely  to  be  rendered 
against  him,  for  the  first  time  produceand 
urge  his  objection."  From  these  and  other 
authorities  it  would  seem  clear  that  when 
one  seeks  to  impeach  an  award  he  must 
show  that  he  made  objection  as  soon  as 
he  discovered  the  disqnallfying facts.  The 
aiBdnvit  of  the  defendant  In  this  case  does 
not  show  this.  Ttslmply  states  that  such 
facts  were  unknown  tobim"at  the  time 
said  Bristol  was  appointed  as  arbitra- 
tor, "but  It  does  not  negative  the  exist- 
ence of  such  knowledge  in  time  to  object 
before  the  making  of  tbe  award.  We 
think  this  was  necessary,  and.  In  its  ab- 
sence, we  must  decline  to  Interfere.  The 
other  points  made  by  defendants  are  with- 
out merit.    Affirmed. 


-^^~"  (lOJ  N.  C.  7»4) 

State  v.  Rhynb. 

(Supreme  Court  of  North  Carolina.    Deo.  8, 
1S91.) 

LaBCBST— CaOSS-EXAMINATIOH— BUUNOS  OH  Bvt- 

1.  On  a  proeecntion  for  larceny,  a  witness 
for  the  state  testified  that  on  one  occasion  there 
was  a  two-dollar  bill  in  the  cash  drawer  when 
he  went  to  dinner;  that  defendant  was  the  only 
clerk  left  in  the  store;  and  that  when  witness 
returned  the  bill  was  gone.  It  was  not  shown 
that  defendant  was  charged  with  taking  the  bill. 
BeHd,  that  a  question,  on  cross-examination,  as 
to  whether,  on  witness*  return  to  the  store,  he 
asked  defendant  what  had  )>eoome  of  the  bill,  and 
what  bis  reply  was,  was  properly  ruled  out. 

8.  Where  it  was  not  stated  what  defendant 
expected  to  show  by  the  qoestion,  and  it  there- 
fore does  not  appear  that  he  was  injured,  it  was 
not  error  to  exclude  the  question. 

Appeal  from  superior  court,  Gaston 
county;  Jesse  F.  Gbavbs,  Judge.  Af- 
firmed. 

Prosecution  against  Bhyne  for  larceny. 
Defendant  was  convicted,  and  appeals. 

Oeo.  F.  liaaon,  for  appellant.  Tbe  At- 
torDey  General,  for  the  State. 

Ct.ABK,  J.  The  state  offered  as  a  wit- 
ness a  clerk  In  the  store  of  the  prosecutors, 
who  testified  that  on  one  occasion  when 
he  went  to  dinner  there  was  a  two-dollar 
bill  In  the  cash-drawer;  that  when  be  left 
the  store  tbe  defendant  was  the  only  clerk 
left  there;  and  that  when  witness  returned 
from  dinner  the  two-dollar  bill  was  gone. 
On  cross-examination,  this  witness  was 
asked  if  he  inquired  of  defendant  upon  his 
return  to  tbe  store  what  had  become  of 
the  two-dollar  bill,  and  if  defendant  gave 
any  explanation.  Tbe  evidence  on  objec- 
tion was  ruled  out,  aud  defendant  ex- 
cepted. There  was  much  other  evidence 
not  objected  to. 

If  the  stnte  bad  brought  out  that  the 
defendant  was  accused  of  the  crime;  It 
would  have  been  competent  for  the  de- 
fendant to  have  rebutted  the  Implied  adr 
mission  of  guilt  which  might  bave  been 
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argued  from  tals  Bllence  by  siving  bis  re- 
ply. State  V.  Patteraon,  63  S.  C.  620; 
State  V.  Worthington.  64  N.  C.  594.  But 
It  was  certainly  not  competent  for  tJie  de- 
fendant to  give  In  evidence  the  fact  that  he 
waB  so  charged  for  the  purpose  of  giving 
his  unsworn  declarations,  when  they  were 
no  part  of  the  rea  gestae.  State  v  Scott, 
8  N.  C.  24:  State  v.  Hildreth,  31  N.  C.  440; 
State  V.Brandon,  53  N.  C.  463;  State  v. 
McNair,  93  N.  C.  628.  He  could  not  thus 
make  testimony  for  himself.  Had  the  de- 
fendant testified  that  the  charge  was  un- 
true, he  could  have  shown,  as  corrobo- 
rative evidence,  either  by  himself  or  by 
tbis  witness,  that  be  made  a  similar 
statement  when  first  charged.  State  v. 
Whitfield,  02  N.  C.  8.31.  But  this  evidence 
is  neither  asked  to  rebut  an  implied  ad- 
mission from  his  silence  nor  as  corrobo- 
rative evidence. 

Tbe  objection  is  further  to  be  sustained 
on  tbe  ground  that  it  is  not  stated  what 
the  defendant  expected  to  show  by  the 
Inquiry,  and  it  does  not  therefore  appear 
that  he  was  injured  by  its  exclusion. 
Knight  T.  Killebrew.  86  N.  C.  400,  and 
cases  there  cited.  Tbe  other  exception 
was  abandoned  on  the  argument.  No 
error. 

aO»  N.  C.  585)  

McQdat  v.  Richmond  &  D.  R.  Co. 

(Swrreme  Court  of  North  CaroUrta.    Dec.  A, 
1891.) 

Tbial— Ihstructioss — Assumption  of  Fact. 
In  an  action  for  injury  by  a  railroad  en- 
gine, defendant's  request  to  charge  that,  "if  the 
jury  believe  the  evidence,  the  plaintiff  coald  have 
extricated  himself  from  any  danger  after  he  saw 
the  engine, "  was  properly  refused,  since  the 
proposition  was  an  inference  to  be  made  by  the 
jury  from  all  the  circumstances  in  evidence. 

Appeal  from  superior  court,  Mecklen- 
burg county;  James  H.Mgubimon, Judge. 
AflSrmed. 

Action  by  R.  E.  McQuay  against  tbe 
Richmond  &  Danville  Railroad  Company 
for  damage  from  being  struck  by  an 
engine  while  crossing  defendant's  tracks. 
On  the  trial  the  following  issues  were 
submitted  to  the  jury:  (1)  Was  the  plain- 
tiff's injury  caused  by  the  negligence  of 
the  defendant  as  alleged  in  the  com- 
plaint? (2)  Did  the  plaintiff,  by  his  own 
negligence,  contribute  to  his  injury?  (3) 
What  damages  did  plaintiff  sustain 
Among  other  instructions  asked  by  defend- 
ant was  the  following:  "(8)  If  the  jury 
believe  tbe  evidence,  the  plaintiff  cuuld 
have  extricated  himself  from  any  danger 
after  be  saw  the  engine,  and  If  he  could 
have  done  so,  and  failed  to  do  it,  and 
look  the  risk  of  the  engine's  frightening 
bis  horse,  he  cannot  recover  unless  tbe 
engine  made  unusual  and  unnecessary 
noises;  and  if  they  believe  no  such  un- 
usual and  unnecessary  noise  was  made, 
the  answer  to  tbe  second  issue  should  be, 
'Yes.'"  Tbe  court  declined  to  instruct 
the  Jury  that  "If  they  believed  the  evidence 
tbe  plalntiti  could  have  extricated  himself 
from  any  danger  after  he  saw  the  engine, " 
but  told  them  that  it  was  for  them  to 
say,  upon  the  evidence,  whether  "the 
plaintiff  could  have  extricated  himself 
from  any  danger  after  be  saw  tbe  engine. " 


The  other  part  of  detendant'selghtb  special 
Instruction  was  given,  and  defendant  ex- 
cepted to  the  modification  made  by  the 
court.  The  jury  answered  the  first  issue, 
"Yes,"  the  second  issue,  "No,"  and  the 
third  issue  "f 400,"  and  there  was  judg- 
ment accordingly.  Defendant  moved  the 
court  for  a  new  trial,  for  the  refusal  of  the 
court  to  instruct  the  Jury  as  requested  in 
the  eighth  prayer  of  defendant,  and  for 
that  the  damages  aHsessed  were  excess- 
ive. Motion  overruled.  Defendant  ap- 
peals. 

D.  Scbeack  and  Cfeo.  F.Bason,l6r  appel- 
lant.   BurwellA  Walker,  for  appellee. 

Shepbrbd,  J.  The  defendant  conceded 
that  it  was  guilty  of  negligence,  but  al- 
leged that  the  plaintiff,  by  his  own  negli- 
gent conduct,  had  contributed  to  the  In- 
jury of  which  he  complained.  The  only 
exception  insisted  upon  is  tbe  refusal  of 
tbe  court  to  charge  the  Jury  that,  "  if  they 
believed  the  evidence,  the  plaintiff  could 
have  extricated  himself  from  any  danger 
after  he  saw  the  engine. "  "  When  the  evi- 
dence is  direct,  so  as  to  leave  nothing  to 
Inference,  and  the  evidence,  if  believed.  Is 
tbe  same  thing  as  the  fact  sought  to  be 
proved,  the  judge  Is  at  liberty  to  in- 
struct tbe  Jury  that  ft  they  believe  tbe 
witness  they  should  find  for  the  plaintiS 
or  for  the  defendant."  Gaither  v.  Fens 
bee,  1  Wiust.  310.  Applying  this  principle 
to  the  testimony  belore  us,  we  are  of  tbe 
opinion  that  tbe  ruling  of  his  honor  was 
correct,  and  that  the  proposition  em- 
bodied In  the  instruction  prayed  for  was 
an  inference  to  be  made  by  tbe  Jury  from 
all  of  tbe  circumstances  In  evidence.  We 
think  that  "two  reasonable  and  fair- 
minded  men  "  ( Deans  v.  Railroad  Co.,  107  N. 
C.  686, 12  S.  E.  Rep.  77)  mieht  have  reached 
different  conclusions,  or  at  least  bav : 
been  left  in  serious  doubt,  as  to  wbethi  ■ 
the  plaintiff  could  have  extricated  himself 
as  alleged.    No  error. 


'  ao»  N.  a  401} 

CVRTiB  V.  Piedmont  LuMSBk.  Bancs  & 
MiN.  Co. 

{Supreme  Cowrt  of  North  CaroUna.    Dea  14. 
1891.) 

CONTBACTS  or  COKPOKATION — ABATEMBKT  —  AH- 

OTHEB  Action  Pbmdixo. 

1.  In  an  action  against  a  corporation  on  a 
contract  alleged  to  have  been  entered  into  by  it, 
it  is  error  for  the  court  to  refuse  to  instruct, 
when  the  evidence  warranted,  that  "the  contract 
not  being  in  writing,  and  a  liability  in  excess  of 
one  hundred  dollars  being  imposed  on  defendant 
under  said  contract,  plaintiil  cannot  recover:" 
Code,  $  688,. providing  that  contracts  of  a  cor- 
poration by  which  a  liability  of  more  than  SIU(> 
is  imposed  on  the  corporation  "shall  be  in  writ- 
ing, and  either  under  the  common  seal  of  the  cor- 
poration or  signed  by  some  ufBcer  of  tbe  company 
authorized  thereto. " 

2.  The  pending  of  an  action  is  a  bar  to  another 
action  in  the  same  court,  between  the  same  par- 
ties, founded  on  the  same  cause  of  action,  even  if 
plaintiff  submitted  to  a  nonsuit  in  the  first  action. 

Appeal  from  superior  court,  McDowell 
county;  JoBN  Gray  Bynum,  Judge.  Re- 
versed. 

Action  by  A.  T.  Curtis  against  the  Pied- 
mont Lumber.  Ranch  &  Mining  Company 
to  recover  money.  Judgment  for  plain- 
tiff.   Defendant  appeals. 
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Ths  otiier  facts  ful'y  appear  in  the  tal- 
lowing Mtatement  by  Mkkrimon,  C.  J. : 

The  plaintiff  alleges  in  bis  complaint 
that  he  contracted  with  the  defendant  at 
a  time  sppciaed  tn  deliver  to  it,  at  a  place 
designated,  a  certain  number  of  poplar 
logs,  contiiining  and  aggregating  90,000 
feet,  at  the  price  of  i$12  per  thousand  feet. 
making  the  sum  of  $1,530;  that  be  deliv- 
ered the  logs  at  the  place  specltted,  and 
notified  the  defendant  that  be  bad  done 
so ;  that  the  latter  refused  to  receive  the 
same  without  lawful  excuse;  that  the  logs 
became  Injured  by  exposure  to  the 
weather;  that  at  the  last  he  sold  the 
same  for  the  largest  price  he  could  get  for 
them  ;  that  in  all  things  he  complied  with 
and  performed  his  part  of  said  contract, 
and  the  defendant,  without  excuse,  refused 
and  neglected  to  do  so  on  its  part,  etc. ; 
and  demands  Judgment  for  the  balance 
due  upon  said  contract,  f455,  and  costs. 
The  defendant  denies  that  It  contracted 
with  the  plaintiff  as  alleged,  and  alleges  a 
materially  different  contract  it  made  with 
the  plaintiff  which  he  failed  to  l<eep  and 
perform,  etc.  It  further  alleges  and  pleads 
as  a  bar  that,  at  and  before  this  action 
began,  another  action,  brought  by  the 
plaintiff  against  the  defendant,  founded 
upon  the  same  alleged  cause  of  action, 
was  pending  and  undetermined  in  the  su- 
perior court  of  the  county  of  McDowell. 
It  alleges  and  pleads,  as  a  further  defense, 
that  the  contract  alleged  by  the  plaintiff 
involved  and  imposed  on  the  defendant  a 
liability  in  favor  of  the  plaintiff  for  a  sum 
of  money  greater  than  $100;  that  such 
contract  Was  not  reduced  to  writing  and 
under  the  seal  of  the  defendant  corpora- 
tion, nor  was  any  such  contract  signed  by 
any  officer  of  the  defendant  authorized  to 
sign  the  same,  and  that  such  alleged  con- 
tract was  void  under  the  statute.  Code, 
S  OSS.  Upon  the  trial  of  the  issues  of  tact 
submitted  to  the  Jury,  "it  was  admitted 
that,  when  the  snmmons  was  issued  in 
this  case,  another  suit  was  pending  in  Mc- 
Dowell county,  wherein  Curtis  (tlie  pres- 
ent plaintiff)  was  plaintiff  and  the  same 
defendant,  for  the  same  cause  o!  action; 
that  the  summons  issued  April  9, 1890.  and 
a  nonsnit  was  entered  at  fall  term,  1890." 
This  action  began  July  17, 1890.  The  de- 
fendant asked  the  court  to  instruct  the 
jury:  "(1)  The  contract  not  being  in  writ- 
ing, and  a  liability  in  excess  of  one  hun- 
dred dollars  being  imposed  upon  the  de- 
fendant nnder  said  contract,  the  plaintiff 
was  not  entitled  to  recover."  The  court 
refused  to  grant  this  instruction,  but  said 
to  the  Jury :  "If  you  llnd  that  the  contract 
was  verbal;  that  the  plaintiff  went  to 
worl<  under  it;  that  Martin,  as  agent  of 
the  company,  recognized  It  in  letters  in- 
troduced, and  made  the  plaintltf  payments 
under  the  contract,— then  the  contract 
would  be  good  in  law.  and  plaintiff  can  re- 
cover for  a  breach  of  it. "  The  defendant 
excepted.  There  was  a  verdict  for  the 
plaintiff.  The" defendant  moved  for  judg- 
ment against  plaintiff  for  costs,  on  the 
ground  that  the  action  pending  when  this 
suit  was  brought  was  a  bar  to  this  ac- 
tion. Motion  denied,  and  defendant  ex- 
cepted." Judgment  was  entered  for  plain- 
tiO,  and  defendant  appealed  to  this  court. 
v.lS8.B.no.S7— 60 


S.  J.  Errin,  for  appellant. 

Mkrrimon,  C.  J.,  {after statin fc  the  facta.) 
TliH  statute  (Code,  §683;  Acts  1871-72,  c. 
199,  §  23)  prescribes  that  "every  contract 
of  every  corporation,  by  which  a  liability 
may  be  incurred  by  the  company  exceed- 
ing one  hundred  dollars,  shall  be  in  writ- 
ing, and  either  under  the  common  seal  of 
the  corporation,  or  signed  by  some  officer 
of  the  company  authorized  thereto. "  The 
provision  is  important,  and  not  merely 
directory.  Its  purpose  is  to  protect  cor- 
porations against  the  hasty  or  fraudulent 
acts  and  practices  of  their  incautious  or 
faithless  officers  and  agents,  and  as  well 
those  persons  who  deal  with  them,  in  re- 
spect to  contracts  Involving  pecuniary 
liability  of  importance.  The.y  must  nec- 
essarily art  and  contract  by  and  through 
their  officers  and  agents,  and  it  is  wise 
and  salutary  to  protect  them  and  those 
wlio  deal  with  them  in  the  way  thus 
provided.  Such  contracts  must  be  in 
writing,  and  under  the  common  seal  of 
the  corporation,  or  signed  by  some  one 
of  its  officers  authorized  thereto.  It  is 
not  sufficient  to  simply  recognize,  by  such 
officer  or  agent,  a  merely  verbal  contract 
to  give  it  efficiency.  It  must  be  done  In 
writing,  and  In  such  way  as  to  give  evi- 
dence of  the  nature,  purpose,  and  sub- 
stance of  the  contract.  OthKrwIse  the 
statute  would  be  practlcali/ nugatory.  In 
this  case  the  defendant  is  a  corporation 
of  this  state,  and  clearly  comes  within  the 
purpose  of  the  statute  above  recited.  The 
plaintiff  alleges  speciflcally  a  merely  verbal 
contract  with  it,  whereby  a  liubility  of  it 
to  the  plaintiff  might  be  incurred  fora  sum 
much  greater  than  f  100.  The  defendant, 
in  order  to  avail  itself  uf  the  defense  of  the 
statute, mustplead  itspeclficaily.  it  must 
appeor  from  the  pleadings  that  It  intends 
to  rely  upon  the  same.  Here  the  defend- 
ant does  plead  it  specifically,  and  relies 
upon  it  as  a  particular  ground  of  defense. 
The  plalntiS  relies  upon  divers  letters 
written  by  the  defendant's  treasurer  to 
him  to  show  that  he,  for  the  defendant, 
recognized  the  alleged  contract  in  writing. 
These  letters  are  set  forth  in  the  case 
stated  on  appeal,  and  we  have  examined 
them  carefully.  They  do  not.  In  any  rea- 
sonable interpretation  of  them,  refer  to  or 
at  all  purport  to  recognize  the  contract 
alleged.  They  do  not  refer  to  this  or  any 
particular  contract.  They  simply  refer  to 
logs  that  the  plaintiff  sent  and  was  ex- 
pected to  send  to  the  defendant;  but 
when  or  to  what  point  they  were  to  be 
sent,  what  number,  what  Icind,  and  at 
what  price  does  not  appear  by  terms  or 
the  remotest  implication.  There  was  no 
evidence  to  go  to  the  jury  to  prove  the 
contract  in  writing  signed  by  the  defend- 
ant's officer,  and  hence  the  plea  should 
have  been  sustained.  Kenner  v.  Manufact- 
uring Co.,  91  N.  C.  421 ;  Rumbough  v.  Im- 
provement Co.,  106  N.  C.  461, 11  S.  E.  Rep. 
528.  The  statute  refers  to  executory  con- 
tracts which  create  liabilities  and  obliga- 
tions of  the  corporation,  not  to  cases 
where  they  have  receivf?d  and  availed 
themselves  of  property  sold  and  actually 
delivered  to  them.  No  doubt  the  defend- 
ant might  be  compelled  to  pay  the  fair 
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value  of  any  logs  It  received  and  accepted 
from  the  plaintiff,  but  no  question  lu  that 
respect  1b  presented  here. 

The  defendant  also  pleaded  Bperlflcally 
the  pending  of  another  netion  In  the  aarne 
court,  between  the  same  parties,  founded 
on  the  same  cause  nf  action  as  in  this  case. 
It  could  not  avail  Itself  of  such  defense, 
excei>t  by  demurrer  In  proper  cases,  or  by 
pleading  the  same  speriflcally  In  the  an- 
swer, and  It  may  be  pleaded  with  other 
defenses.  Code,  §  239,  par.  3;  Rlackwell 
V.  Dlbbrell.  103  N.  C.  270,  9  8.  E.  Rep.  192; 
Montague  v.  Brown,  104  N.  C.  161,  10  R.  E. 
Rep.  186.  Such  defense  is  a  good  one, 
when  well  pleaded,  and  should  be  sus- 
tained. Woody  V.  Jordan,  69  N.  C.  189; 
Smith  V.  Moore,  79  N.  C.  82;  Tuttle  v. 
Harrill,  85  N.  C.  456;  Sloan  v.  McDowell, 
75  N.  C.  29;  Long  v.  Jarratt,  94  N.  C.  443; 
1  Chit.  PI.  iM.  Here  it  Is  admitted  that 
there  was  an  action  pending  In  the  same 
court,  between  the  same  parties,  founded 
upon  and  involving  the  same  cause  of  ac- 
tion, as  in  the  present  action,  when  the 
latter  began.  That  the  plaintiff  in  the 
former  action  submitted  to  a  Judgment  of 
nonsuit  after  the  present  Oue  began  could 
not  alter  the  case.  He  should  have  done 
so  before  this  action  began,  if  for  any 
cause  he  could  not  proceed  in  the  former 
one.  ITpon  the  admission  of  the  pending 
of  the  former  action,  the  court  should  at 
once  have  sustained  the  defendant's  plea, 
and  dismissed  the  action.  There  Is  error. 
The  defendant  is  entitled  to  a  new  trial, 
and  we  so  adjudge.  To  that  end  let  this 
opinion  be  certified  to  the  superior  court. 

It  is  so  ordered. 


Oa.  uo) 


Grbsbam  v.  TnRNEB. 

(Supreme  Court  af  Oeorgia.    Dec.  7, 1891.) 

Rbcoro  OS  Appeal— Insufficienct— Amendment 
OF  Certificate— Dismissal. 

1.  Where  neither  the  certificate  of  the  judge 
nor  that  of  the  clerk  is  such  as  Is  prescribed  by 
the  act  of  November,  1889,  for  bringring  cases  to 
this  court,  and  where  some  of  the  record  tvhlch 
the  Judge  certifies  to  be  necessary  does  not  ap- 
pear in  the  transcript  sent  np  by  the  clerk,  the 
writ  of  error  will  be  dismissed. 

2.  The  act  prescribes  the  terms  of  the  certlfl- 
Ottte  which  the  judge  is  required  to  sign,  and  di- 
rects that,  if  needful,  he  shall  change  the  bill  of 
exceptions  so  as  to  make  It  conform  to  the  truth 
and  contain  all  the  evidence,  and  refer  to  all  the 
record,  necessary  to  a  clear  understanding  of  the 
errors  complained  of.  The  needful  changes  are 
to  be  made  in  the  bill  of  exceptions,  but  no 
change  in  the  certificate  is  allowable. 

{Syllabtia  by  the  Court.) 

Error  from  superior  court,  Douglas 
county;  R.  H.  Ci^ark,  Judge. 

Action  by  Samuel  Turner  against  A.  S. 
Gresham.  From  a  Judgment  for  plaintiff, 
defendant  brings  error.    Dismissed. 

The  following  is  the  official  report: 

The  bill  of  exceptions  In  this  case  makes 
certain  asslgnmeuts  of  error  based  upon 
the  overruling  of  a  motion  for  new  trial, 
and  sets  forth  that  certain  portions  of  the 
evidence  were  material  to  a  clear  under- 
standing of  the  errors  complained  of,  and 
that  it  was  contained  in  exhibits  to  the 
bill  of  exceptions,  with  the  exception  of 
part  of  a  certain  Mil  Inequity.  The  Judge's 
certificate  to  the  bill  of  exceptions  states 


that  the  bill  of  exceptions  is  true,  and 
specifies  all  of  the  evidence,  and  specifies 
all  of  the  record  material  to  a  clear  on- 
derstanding  of  the  errors  complained  of, 
except  the  motion  for  new  trial  and  the 
brief  of  evidence,  "all  of  which  must  also 
be  sent  up,  including  the  whole  charge  of 
the  court, "  and  the  clerk  of  the  superior 
court  was  ordered  to  makeout  a  complete 
copy  of  "such  record,  and  parts  of  the  rec- 
ord," as  were  In  the  bill  of  exceptions 
specified  "and  directed  by  the  court, "  cer- 
tify the  same  as  such,  etc.  The  record,  as 
transmitted  by  the  clerk  of  the  superior 
court,  does  not  contain  the  brief  of  evi- 
dence nor  the  charge  of  the  court.  Hence 
no  further  report  is  made. 

J.  S.  Junies,  for  plalutiff  In  error.     W.  A. 
Juwes,  for  defendant  In  error. 

Per  Ci'RiAM.    Writ  of  error  dismissed. 

Oiu  lU) 


Green  v.  Alexander. 
(Supreme  Court  of  Oeorgia.     Deo.  7, 1891.) 

Jddomint  bt  Jcstioe  of  the  Peace — Affidavit 
OP  Illeoautt. 
A  Judgment  of  the  superior  court  rendered 
on  appeal  from  a  justice's  court  is  not  void  so  as 
to  bis  attacked  by  affidavit  of  illei^ality  on  the 
ground  that  the  justice's  court  was  not  held  "at  a 
court-house  established  according  to  law, "  both 
parties  having  had   their  day  in  the  superior 
court     C!ode,  J  8671. 
'  {Syllabus  by  the  Court.) 

Error  from  superior  court,  Clayton 
county;  R.  H.  Ci.ark,  Judge. 

Actum  by  Simon  .Mesander  against  R. 
W.  Green.  Judgment  for  plaintiff.  De- 
fendant brings  error.     Affirmed. 

The  following  is  the  ofilcial  report : 

Green,  defendant  In  fl.  fit.,  filed  separate 
aflSdavltB  of  Illegality  to  three  O.  fas.  Issued 
against  him  in  favor  of  Alexander.  When 
the  cases  thus  made  were  called  in  the 
superior  court,  the  plaintiff  In  O.  fa.  de- 
murred orally  to  the  illegalities,  and  they 
were  dismissed  npon  the  grounds  of  In- 
sufficiency of  the  statements  therein,  lack 
of  clearness,  and  because  they  were  not 
issuable,  to  which  decisions  Green  except- 
ed. Two  of  the  aflldavits  of  Illegality 
were  alike,  and  were  upon  the  following 
grounds:  "(1)  Becausethe  court  rendered 
a  Judgment  upon  the  Intervention  of  a 
jury,  the  cause  of  action  being  an  uncondi- 
tional contract  in  writing,  the  same  hav- 
ing been  appealed  by  defendant  from  a  Jus- 
tice court,  there  being  no  plea  in  the  Jus- 
tice court,  nor  none  filed  under  oath  nor 
otherwise  to  said  appeal,  nor  said  defend- 
ant having  no  counsel,  nor  appearing  at 
time  of  said  Judgment.  (2)  Because  said 
g.  ta.  Issued  from  a  judgment  of  the  supe- 
rior court  of  said  county,  based  upon  an 
appeal  from  the  Judgment  of  the  Justice 
court  of  thel088thdIst.,G.  M.,saidcoont7. 
which  said  justice  court  Judgment  is  null 
and  void,  because  not  rendered  at  a  court- 
bouse  established  according  to  la  win  said 
1088th  dist.,  O.  M."  The  other  affidavit 
was  npon  the  following  grounds:  "(li 
Because  the  court  rendered  a  Juagment 
upon  the  verdict  of  a  Jury,  the  cause  of 
action  being  an  unconditional  contract 
in  writing,  the  same  having  been  appealed 
by  defendant  from  a  Justice  court,  there 
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being  no  plea '  in  tbe  Justice  court,  nor 
never  filed  under  until  nor  otherwise  to 
tbe  appeal,  nor  having  coumiel,  nor  ap- 
pearing at  the  time  of  tbu  eame. "  (2) 
Similar  to  tbe  necond  ground  In  tbe  af- 
fidavit above  Rtated.  "(S)  Becanse  the 
minutes  of  tbe  court  failed  to  show  the 
signature  of  tbe  Judge  to  the  judgment 
who  presided  when  said  Judgment  was 
rendered.  In  each  of  tbe  three  bills  of 
exceptions  tbe  same  Judgment  upon  de- 
murrer is  set  out,  to-wit,  that  "pluin- 
tlS  In  S.  fa.,  by  his  counsel,  demurred 
to  said  illegality  for  insufficiency  and 
clearneoB  and  distinctness  of  the  allega- 
tions therein  contained,  and  because  the 
same  were  not  issuable  on  its  face;  the 
said  superior  court  sustained  said  demur- 
rer, "etc.  In  each  the  judgment  sustain- 
lug  the  demurrer  Is  specified  as  a  portion 
of  the  record  material  to  be  transmitted  to 
this  conrt,  but  In  only  one  of  the  records 
is  tbe  Jndgmeut  similar  to  that  set  out  In 
the  bills  of  exceptions.  In  one  of  the  oth- 
er records  It  is  stated  in  tbe  judgment 
that  the  demurrer  was  for  InsnfHtiency  of 
statement,  and  because  the  affidavit  did 
not  present  any  issuable  fact;  and  In  the 
remaining  record  that  it  was  because  the 
allegations  therein  (in  the  affidavit)  were 
not  sometbiog  the  reporter  could  not 
read,  "and  Issuable  as  they  stood." 

Butchesoa  A  Key,  for  plaintlH  in  error. 
Roao  A  Gollgbtly,  for  defendant  in  error. 

Per  Ooriam.    Judgment  affirmed. 


(88  Oa.  71)  

IvEY  V.  East  Tennebsek,  V.  &  Q.  Rv.  Co. 

(Supreme  Court  of  Georgia.    Nov.  28, 1891.) 
AcciDBNT  TO  Person  on  Railhoab  Track— Con- 

TBIBOTORT  NEOUOBNCB. 

The  testimoay  of  the  plaintiff  himself  be- 
ing confused  and  contradictory,  it  is  not  appar- 
ent to  this  court  that  there  was  any  error  in 
granting  a  nonsuit  Considered  all  together,  tbe 
testimony,  construed  fairly  and  naturally,  shows 
that,  notwithstanding  the  train  by  which  the 
plaintiff  was  injured  was  running  too  fast  and 
that  the  bell  was  not  rung  in  approaching  the 
crossing,  the  injury  did  not  take  place  at  the 
crossing,  but  some  distance  beyond  it,  and  did 
not  result  directly  from  the  company's  negligence, 
but  from  the  sudden  and  unnecessary  conduct  of 
the  plaintiff  himself  in  stepping  apon  the  track 
immediately  in  front  of  tbe  train,  and  so  near  to 
tbe  locomotive  that  it  was  impossible  to  avoid 
striking  him  after  he  thus  put  himself  in  a  posi- 
tion of  danger. 
{Syllabva  by  the  Court.) 

Error  from  city  court  of  Atlanta ;  How- 
ABD  Van  Eppb,  Judge. 

Action  by  Ivey  against  East  Tennessee, 
Virginia  &  Georjfia  Railway  Company  for 
damages  for  personal  injuries.  Judgment 
of  nonsuit  for  defendant.  PlaintiS  brings 
error. 

The  following  is  the  ofi^cial  report : 

Ivey  sued  the  East  Tennessee,  Virginia 
&  Georgia  Railway  Company  tordamages 
for  persona]  injuries.  At  the  trial  of  tbe 
case  after  tbe  introduction  of  the  teati- 
muuy  tor  the  plaintiff,  defendant  moved 
for  a  nonsuit,  which  motion  was  granted, 
and  to  this  the  plalntiR  excepted. 

The  plaintiff  testified :  He  went  at  night 
between  8  and  10   o'clock  to  where  Vic- 


toria street,  in  the  city  of  Atlanta,  crosses 
a  number  of  railroad  tracks,  approaching 
the  crossing  from  the  north  side.  He  did 
not  see  any  train  ut  all  while  coming 
across  tbe  track,  except  a  switch-engine, 
which  was  on  tbe  south  side,  making 
switches.  He  looked  both  ways.  He 
stood  there  al)out  20  minutes  waiting  for 
the  train,  which  was  across  tbe  main 
crossing,  and  a  very  long  train,  to  pull 
up.  It  did  not  seem  to  get  across  the 
crossing.  It  made  two  or  three  switches 
as  it  pulled  on  up  towards  tbe  freight 
depot.  He  went  on.  starting  towards 
the  switchman,  coming  from  near  tbe  end 
of  the  train,  west  of  tbe  crossing.  The 
switchman  hallooed,  "Look  out!"  and 
there  was  at  that  time  a  train  coming  in 
front  of  witness,  the  switch-engine  being 
right  by  side  of  him,  and  be  wuh  watching 
tlie  train  in  front.  The  switchman  hal- 
looed again,  and  the  third  time,  and  by 
that  time  witness  looked  back  and  saw 
a  train  was  very  nearly  on  him,  and 
Jumped,  and  before  bis  feet  could  hit  tbe 
ground  tbe  train  threw  him,  'J'his  was 
on  the  main  line. — the  Georgia  Pacific 
track, — which  \\  as  used  both  by  that  road 
and  by  defendant.  It  was  about  50  or  60 
feet  from  the  crossing.  Witness  does  not 
know  what  engine  hit  him.  He  did  not 
hear  anything  but  the  noise  of  the  train, 
and  heard  that  all  the  time,  because  the 
other  train  was  pulling  up  towards  the 
depot,  and  tbe  train  that  was  going  that 
way  be  did  not  pay  any  attention  to, 
because  he  knew  it  hud  passed  him.  The 
train  that  struck  him  was  not  ringing 
the  bell,  and  he  does  not  know  how  fast 
It  was  running.  There  was  no  bell  ring- 
ing at  all.  He  could  not  detect  the  train 
was  on  him  until  he  jumped,  and  when 
be  Jumped  it  was  so  close  to  him  it  hit 
bim  before  he  knew  anything.  Tlie 
switchman  said,  "Look  out!"  that  train 
was  coming  there,  or  some  way.  Witness 
did  not  exactly  understand  him,  but 
knows  be  threw  up  bis  la  ntern  and  told  wit- 
ness to  "look  out."  Witness  was  watch- 
ing the  train  coming  In  front  of  him,  but 
does  not  know  what  train  that  was. 
He  crossed  tbe  railroad  because  be  could 
not  get  across  "  there,"  and  because  they 
were  making  up  their  freight  there,  and 
they  retained  the  track  so  long  he  had 
eitber  to  go  back  the  other  way,  or  go 
where  tbe  switchman  was.  At  the  place 
where  he  attem  pted  to  cross,  people  crossed 
very  often,  and  they  crossed  there  because 
the  crossing  was  blocked  with  trains.  He 
supposes  thathewas  on  the  identical  track 
where  the  engine  hit  him  about  a  miuute 
and  a  half.  Hesaw  the  train  was  on  it  when 
he  stepped  on  the  track.  Supposes  he 
was  on  there  more  than  two  minutes, and 
as  soon  as  he  stepped  on  the  track  he 
glanced  bis  eye,  and  saw  the  train  com- 
ing, and  about  that  minute,  before  be  hit 
the  ground,  tbe  train  bit  him.  He  un- 
derstood tbe  switchman  to  be  alluding  to 
tbe  train  that  was  coming  in  front  of  him 
when  the  switchman  was  calling  to  him. 
There  are  five  or  six  tracks  at  this  place, 
and  of  these  the  Western  &  Atlantic  Rail- 
road had  two.  The  cars  that  were 
blockading  tbe  street  were  on  tbe  track 
that  ran  by  the  freight  depot,  which  was 
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the  track  of  the  Georgia  Pacific,  and  not 
of  defendant.  The  Georgia  Pacific  is  at 
the  crossing  on  the  south  Bide  of  tlieee 
tracks,  l>ut  the  East  Tenneaiiee  depot  is 
about  a  mile  away.  There  waa  no  train 
on  the  tracks  next  to  Marietta  street,— the 
side  from  which  he  appoached, — and  the 
blockading  train  was  on  the  far  side  of  the 
five  tracks.  He  stopped  nest  to  the  track 
that  this  train  was  on,  right  between  two 
tracks,  having  crossed  over  four  tracks, 
and  was  waiting  to  get  over  that  lust 
track;  and  the  train  not  moving,  after 
he  had  waited  a  while,  he  walked  down 
tlie  track,  in  order  to  get  to  the  end  of  the 
train,  and  go  around  it.  He  did  not  get 
up  on  Ihe  track,  but  went  between  the 
last  two  tracks.  He  did  not  go  to  where 
he  wanted  to  cross  because  the  train  had 
stopped,  and  there  was  a  train  coming 
on  the  same  track,  which  threw  him  be- 
tween the  two  trains.  The  switchman 
hallooed,  "Look  out!"  and  witness  could 
not  go  that  way,  but  had  to  come  back, 
so  he  turned  to  his  right  to  get  on  the 
other  side,  stepped  back,  and  crossed  the 
other  track  to  between  the  second  and 
third  tracks.  When  the  switchman  still 
hallooed,  "Look  ontPbe  turned  himself 
"that  way,"  and  found  the  train  was  on 
him.  It  was  while  he  was  walking  to  get 
around  the  blockading  train  that  the  cry 
"Look  out!"  was  given,  and  be  did  not 
get  to  the  end  of  the  blockading  train, 
which  train  was  facing  towards  the  city. 
The  two  tracks  were  about  three  feet— the 
regular  distance— apart.  People  can  walk 
between  them,  and  when  trains  are  on 
them  a  man  could  stand,  but  he  did  not 
know  that  it  would  be  safe  to  walk  unless 
one  walked  "mighty  straight;"  if  he 
stood  still, the  train  might  pass  him  with- 
out his  being  hit.  The  switchman  was  at 
the  switch  below  him  west  of  the  cross 
Ing ;  the  city  side  being  east  of  the  cross- 
ing. At  the  time  the  switchman  spoke  to 
him  he  was  walking  between  the  tracks, 
and  the  train  he  saw  moving  then  was 
coming  right  towards  him  on  the  track 
on  bis  right,  from  towards  the  river, — the 
west  side.  The  blockading  train  was 
"puffing  about;  kind  of  shifting."  He 
does  not  know  what  it  was  doing.  It  was 
not  coming  fast,  and  the  engine  or  train 
that  was  coming  towards  him  was  not 
coming  very  fast.  The  head-ligh  t  was  shin- 
ing in  his  face.  When  he  heard  the  switch- 
man halloo,  "Look  out!"  he  thought 
he  meant  the  engine  was  coming  towards 
him,  and  did  not  look  bacK  to  see  wheth- 
er there  was  one  on  the  other  side  coming. 
After  the  switchman  hallooed,  and  wit- 
ness turned  to  his  right  and  stepped 
across  the  track,  this  put  him  between 
the  third  and  fourth  tracks;  andjustasbe 
stepped  there  he  looked  back,  and  saw 
the  train  was  right  on  him,  and  that  he 
could  not  risk  himself  there  between  those 
two  tracks,  where  be  first  caught  sight  of 
this  train.  He  got  upon  the  third  track ; 
tried  to  Jump  over  it.  He  did  not  get  on 
it,  he  "dont  reckon."  He  does  not  know 
how  he  did,  but  knows  he  Jumped.  When 
the  warning  to  "look  out"  was  given  he 
was  between  the  third  and  fourth  tracks, 
having  crossed  over  one  track,  and  the 
third    track  was  the  main  line.     Does 


not  know  how  he  got  on  that  track.  He 
jumped  right  there.  Just  as  be  crossed 
the  track  on  the  right,  and  got  in  be- 
tween the  others,  he  looked  back,  and 
saw  this  train  was  right  on  btm.  Sup- 
posed he  must  have  been  on  the  track 
when  he  saw  the  train  was  on  him.  He 
could  not  tell  the  position  he  was  in  right 
then,  because  bo  got  a  little  "sorter"  ex- 
cited, and  knew  it  was  dangerous,  and 
made  a  jump.  He  "aimed"  to  jump  clean 
out  of  the  way.  When  he  got  the  first 
notice  to  "look  out"  he  was  between  the 
fourth  and  fifth  tracks,  and  saw  an  engine 
coming  down  the  fourth,  and  he  crossed 
over  the  fourth,  and  then  the  swltcbman 
hallooed  again  to  "look  out,"  and  he 
looked  in  the  rear.  He  got  another  no- 
tice after  he  was  between  the  third  and 
fourth  tracks,  and  he  looked  out  about  the 
third  time  the  switchman  hallooed.  He 
never  looked  for  the  engine  coming  from 
towards  the  city,  but  looked  right  in  front 
of  him,  taking  it  for  granted  that  was 
the  train  the  switohmau  was  talking 
about.  Never  looked  the  other  way  until 
after  he  got  on  that  track.  He  wascross- 
ing  back  towards  Marietta  street  when 
he  got  hit.  That  was  the  only  way  to 
get  out  of  danger.  He  was  quite  familiar 
with  that  place,  and  had  been  crossing 
there  about  five  years,  twice  a  day.  Had 
a  bottle  of  whisky  in  bis  pocket  at  the 
time  he  was  hart,  but  had  not  drank  a 
drop  of  It.  Had  taken  two  glasses  of  beer 
that  night, — the  last  about  2C  or  25  min- 
utes before  be  left  Marietta  street.  He 
heartl  the  switchman  when  he  first  called 
out;  and,  as  they  have  a  usual  way  of 
hallooing  at  each  other  on  the  switch,  he 
bad  no  idea  the  switchman  was  talking 
to  hira,  but  left  the  place  where  he  was  be- 
cause  the  switchman  kept  hallooing  and 
throwing  the  lantern,  and  that  attracted 
his  attention.  The  main  line  where  be  got 
hurt  Is  straight,  and  perfectly  open.  He 
could  have  heard  a  bell  if  they  were  ring- 
ing it,  but  there  was  no  bell  rung.  If  he 
had  been  paying  attention  and  listening 
to  see  whether  trains  were  coming  or  not, 
be  could  have  heard  tbe  noise  of  the  train 
that  hit  bim.  In  spite  of  what  was  going 
on  around  him.  He  was  not  paying  at- 
tention In  tbe  direction  in  which  the  train 
was  coming  that  struck  him,  but  all  his 
attention  was  on  the  train  that  was  com- 
ing from  the  west.  The  train  that  bit 
him  bad  a  head-light  on  it,  and,  if  he  had 
been  looking  that  way,  he  could  have 
seen  it  approaching  for  several  hundred 
yards. 

The  switchman  testified  for  plaintiff:  It 
was  the  pilot  of  one  of  defendant's  en- 
gines which  struck  plaintiff.  Witnesssaw 
plaintiff  about  three  minutes  before,  and 
he  (plaintiff)  was  going  between  the  No.  1 
side  track  and  tbe  main  line,  walking  on 
the  end  of  the  ties,  right  by  the  aide  of  the 
track.  Witness'  train  (Georgia  Pacific) 
was  in  motion  at  the  same  time,  coming 
back  on  No.  1  side  track.  Both  of  tbe 
trains  were  In  motion.  Plaintiff "  aimed  " 
to  go  around  by  witness,  and  witness 
hallooed  to  him  to  "  look  out. "  If  he  had 
come  around  where  witness  was,  witness' 
train  would  have  caught  him.  There 
was  a  Western  &  Atlantic  switch-engine 
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right  across  the  track,  blowing  off  steam, 
and  defendant's  passenger  train  coming, 
and  witness  supposes  plaintiff  did  not 
know  which  one  hallooed  at  him.  The 
train  which  struck  him  was  rnnning  tast 
enough  tor  a  man  to  get  off  and  on, — wlt- 
neits  supposes  aboat  10  miles  an  hour.  It 
was  about  three  car-lengths  from  the 
street  crossing,  and  when  the  train  was 
coming  towards  the  crossing  witness  did 
not  hear  it  ringing  a  bell.  Does  not  know 
whether  the  Western  &  Atlantic  train  was 
ringing  a  bell.  If  It  was,  he  did  not  hear 
it.  Could  not  have  beard  it  if  it  bad  been, 
because  of  the  noise  of  witness'  own  train 
that  he  was  working  with.  Plaintiff 
touched  the  track,  and  started  across, 
and  before  he  got  across  the  engine  struck 
him.  It  was  abont  three  seconds  ur  a 
minute;  something  like  that.  If  a  man 
were  crostting  at  Victoria  street  he  would 
have  to  cross  three  of  the  Georgia  Pacific 
tracks,  counting  the  main  line,  and  three 
of  the  Western  &  Atlantic.  The  Western 
&  Atlantic  engine  was  coming  from  the 
river  towards  the  city,  and  was  on  the 
track  next  to  the  main  line.  Plaintiff  was 
coming  down  the  main  line  on  the  side  of 
the  track  and  next  to  the  track  witness' 
train  was  on,  and  was  about  three  car- 
lengths  from  witness  when  witness  hal- 
looed at  him,  looking  right  at  the  engine. 
The  reflection  of  the  light  of  the  Western 
&  Atlantic  shone  right  in  his  face.  Wit- 
ness saw  the  engine  coming  beblnd  him. 
Could  have  seen  the  engine  three  or  foar 
hundred  yards.  The  main  line  was  be- 
tween the  track  witness'  engine  was  on 
and  the  track  Western  &  Atlantic  engine 
wascomingon,  and  when  witness  hallooed 
at  plaintiff  he  did  not  cross  the  track  the 
Western  &  Atlantic  engine  was  on,  bat 
started  across  the  main  line,  and  before 
he  got  across  was  struck.  If  he  had 
looked  back  he  could  have  seen  the  train 
coming.  He  was  watching  witness.  The 
Western  &  Atlantic  engine  was  ringing  a 
bell.  It  was  letting  off  steam;  and  wit- 
ness' engine  was  backing  and  making  a 
noise,  and  thesteam  was  escaping  from  it. 
Does  not  remember  whether  it  was  ring- 
ing a  bell  or  not.  Because  of  the  noise 
the  Western  &  Atlantic  was  making,  wit> 
nesB  conld  not  tell  whether  the  train  that 
\.  as  coming  out  was  making  a  noise  or 
not.  Thinks  it  was  running  about  10  or 
12  miles  an  hoar.  Saw  nothing  of  any 
whisky  when  he  picked  up  plaintiff.  Saw 
the  bottle  where  it  was  broken,  and  smelt 
some  whisky  when  be  picked  him  up,  but 
paid  nn  attention  to  his  breath,  and  does 
not  know  whether  he  had  drank  any  or 
not.  He  did  not  see  plaintiff  when  plain- 
tiff was  standing  at  the  crossing;  there 
were  so  many  standing  there.  The  tracks 
were  about  six  feet,  he  supposes,  from  one 
rail  to  the  other,  which  is  the  regular  dis- 
tance. When  be  first  saw  plaintiff,  plain- 
tiff was  walking  straight. 

Plaintiff  also  put  in  evidence  as  to  the 
extent  of  his  Injaries,  earnings,  age.  etc., 
and  also  an  ordinance  of  the  city  to  the 
effect  that  any  engineer  or  other  person 
in  charge  of  an  engine,  with  or  without 
cars  attached,  who  should  run  the  same 
through  any  part  of  the  city  at  a  greater 
rate  of  speed    than   six    miles  an  hour. 


should,  on  conviction,  be  punished  in  a 
manner  prescribed  in  the  ordinance. 

Cox  &  Reed,  for  plaintiff  in  error.  2)or- 
Bey,  Brewster  &  Bowell,  lor  defendant  in 
error. 

Per  Cdbiam.    Judgment  affirmed. 

Simmons,  J.,  not  presiding. 


(87  Oa.  541) 

LuEENB  V.  Ford. 
{Su/pireiM  Court  of  Oeorgia.    July  18, 1S91.) 

I:>STKDCTI0K8 — ^TbBSPASS. 

1.  Constraing  all  the  charge  together,  there 
was  no  material  error  committed  by  the  judge 
In  the  trial  of  this  case. 

2.  The  verdict  was  warranted  by  the  evi 
dence. 

(Syllabus  bu  the  Court.) 

Error  from  superior  court,  Whitfield 
county;  Thomas  W.  Milmer,  Judge. 

Action  by  Olive  A.  Lukens  against  Tim- 
othy Ford.  Verdict  and  Judgment  lor  de- 
fendant.   Plaintiff  brings  error.  Affirmed. 

The  following  is  the  official  report: 

In  September,  1887,  Mrs.  Lukens  sued 
Ford  for  damages  alleged  to  have  been 
caused  by  his  backing  water  in  and  upon 
her  spring,  and  otherwise  Injuring  it,  by 
erecting  an  embankment  across  themouth 
of  the  spring,  and  erecting  and  maintain- 
ing a  fish-pond  immediately  below  the 
spring.  She  obtained  a  verdict  against 
the  defendant  for  $20,  in  April,  1888,  and, 
a  new  trial  being  denied  Ford,  he  brought 
the  case  to  this  court,  where  the  judgment 
of  the  court  below  was  affirmed  at  the  Oc- 
tober term,  1888.  81  Ga.  633,  8  S.  E.  Bep. 
31S.  In  March,  1889,  she  again  sued  Ford 
for  the  continuation  of  the  trespass,  which 
was  the  cause  of  action  in  the  former  suit. 
Ford,  by  way  of  defense,  set  •  op  that  she 
had  injured  him  by  turning  her  hogs  In- 
to his  dams,  in  cutting  his  dams  and  let- 
ting In  surface  water,  causing  his  fish  to 
escape,  by  filling  up  his  drain  and  protec- 
tion ditches,  by  driving  stock  over  the 
dams  and  riding  over  them,  and  by  shut- 
ting up  and  locking  her  gates,  forcing  him 
tu  go  around  a  longer  and  worse  road. 
The  Jury  gave  Ford  a  verdict  for  f  25,  and 
plaintiff's  motion  for  a  new  trial  was 
orermled,  which  she  alleges  was  error.  In 
addition  to  the  usual  grounds  of  the  mo- 
tion for  new  trial,  that  the  verdict  was 
contrary  to  law,  evidence,  etc..  It  was  al- 
leged that  the  court  erred  In  charging: 
"This  case  is  to  be  tried  by  the  evidence 
before  yon.  and  not  upon  evidence  or  con- 
clusions drawn  from  evidence  in  another 
case. "  Plaintiff  insists  that  theiast  clause 
of  the  charge  was  misleadiug,  because  it 
excluded,  or  might  have  been  understood 
as  excluding,  from  the  consideration  of 
the  jury,  the  force  and  effect  6f  a  former 
judgment  (admitted  to  have  been  ren- 
dered) in  favor  of  plaintiff  against  the  de- 
fendant; the  evidence  showing  that  the 
conditions  of  the  spring,  dam,  and  pond 
remained  for  a  portion  of  the  time  covered 
by  the  present  case  Just  as  they  were  dur- 
ing the  period  covered  by  the  former  suit; 
plaintiff  insisting,  also,  that  the  evidence 
showed  that  the  items  for  which  defend- 
ant claimed  damages  in  this  case  were 
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passed  upon  by  the  ]nry  in  the  former  suit. 
It  was  also  alleged  that  the  court  erred  In 
charging  "that  under  the  contract  Ford 
would  have  no  rlf^ht  to  dig  down  and 
lower  the  Bpcing  without  consent  ot  plain- 
tiff. She  had  a  right  to  Iceep  it  as  It  then 
stood,  if  it  was  not  below  the  natnral 
height."  Plnintm  Insists  that  this  charge 
was  misleading,  and  may  have  misled  the 
Jury,  plaintiff  not  having  insisted  that  de- 
fendant had  lowered  the  spring,  but  that 
the  water  was  dammed  in  the  spring 
higher  than  its  natural  height,  by  debris, 
etc.,  when  Ford  erected  the  dam  and  pond 
complained  ot,  and  that  plHintlH  had  the 
right  to  reduce  the  spring  to  Its  natural 
depth  and  flow.  Plaintiff  further  iDBlsts 
that  the  statementby  the  court  that  Ford 
had  no  right  to  dig  down  and  lower  the 
spring  may  have  led  the  jury  to  infer  that 
he  had  aright  to  seize  and  keep  the  water 
at  the  height  he  found  it  when  he  con- 
structed the  dam  and  pond,  the  evidence 
showing  that  the  depth  of  the  spring  was 
then  grea'ter  than  the  natural  depth;  and 
plaintiff  farther  insists  that  the  second 
clause  of  the  charge  quoted  might  have 
misled  the  jury  to  believe  that  she,  too, 
was  edtltled  to  hold  the  water  at  that 
lielgbt,  and  not  lower.  It  was  also  alleged 
that  the  court  erred  iu  charging:  "Under 
this  contract  defendant  could  construct 
one  or  more  ponds  until  he  completed  his 
system  or  exhausted  the  grant,  and  this 
he  could  do  without  any  further  consent 
on  the  part  of  the  owner  of  the  land." 
Plaintiff  insists  that  this  charge  was  er- 
roneous because  It  did  not,  nordidthecourt 
elsewhere,  submit  to  thejury.nnderproper 
instructions,  whether  Ford  had  exhausted 
his  right  to  construct  dams  or  po.nds,  the 
evidence  showing  that  Ford  had  con- 
Btmcted  and  finished  a  series  of  dams  and 
ponds  in  1885,-  and  did  not  commence  the 
pond  complained  of  until  the  fall  of  1SS6. 
Plaintiff  further  insists  that  the  charge 
complained  ot  also  excluded  from  the  con- 
sideration otthe  jury  the  question  wheth- 
er Ford  had  commenced  and  prosecuted 
the  work  in  good  faith  tor  the  purpose 
contemplated  by  the  contract,  to-wit,  rais- 
ing fish  and  malting  profit  thereby  for 
himself  and  plaintiff,  or  for  the  purpose  of 
selling  the  ponds  and  speculating  upon 
them,  the  latter  being  his  purpose,  as  in- 
sisted by  plaintiff.  It  was  further  alleged 
that  a  new  trial  should  have  been  grant- 
ed, because  the  case  wiis  submitted  to  and 
tried  by  the  jury  on  the  assumed  theory 
that  Ford  had  not  exhausted  bis  grant 
under  the  contract  when  he  completed  a 
series  of  ponds  in  1886,  and  suspended  hia 
woric  of  construction  until  the  (all  of  1886, 
and  a  new  trial  should  have  be6n granted, 
that  the  question  whether  or  not  Ford 
had  exhausted  the  grctnt  before  the  erec- 
tion of  the'nnisance  complained  of  might 
be  properly  submitted  and  tried.  It  was 
further  alleged  that  the  court  erred  in 
charging:  "The  defendant  would  be  enti- 
tled to  recover  damages  caused  by  the  cut- 
ting down  of  the  dums  by  the  plaintiff  or 
her  agent,  causing  nn  escape  of  his  flsh,  if 
you  And  from  the  evidence  she  or  her 
agents  so  cot  the  dam. "  Plaintiff  alleges 
that  this  charge  was  erroneous,  because  it 
excluded  from  the  jury  the  qoestion  wheth- 


er snch  '  cutting  I>y  plaintiff's  agent  was 
not  necessary  for  the  protection  of  plain- 
tiff's rights,  and  also  because  it  holds  by 
implication  that  plaintiff  bad  no  right  to 
abate  a  nuisance  created  by  defendant  In 
the  prosecution  of  the  business,  she  Insist* 
log  that  defendant  had  created  such  nui- 
sance, as  shown  by  the  evidence,  and  fur- 
ther, that  the  only  cutting  of  the  dam  was 
considered  by  the  jury  in  the  former  suit, 
and  that  this  fact  was  shown  by  the  evi- 
dence. It  was  also  alleged  that  the  court 
erred  in  refusing  to  charge  "that  defend- 
ant, Ford,  had  no  right,  under  his  con- 
tract, to  open  the  gate  ot  the  dwelling  in- 
closure  ot  plaintiff,  and  to  drive  his  wag- 
ons through  the  house-yard  of  plaintiff, 
provided  there  was  any  other  reasonable 
and  practicable  way  over  plaintiff's  land ; 
that,  while  the  plaintiff  was  bound  by  the 
contract  to  allow  Ford  a  right  of  way 
over  bis  land,  that  would  not  mean  that 
he  could  make  a  wagon  way  through  the 
house  incloBure  and  yard  of  plaintiff, 
against  his  will,  unless  there  was  no  other 
practicable  way  for  the  wagon  to  gu  on 
plaintiff's  land;"  plaintiff  insisting  that 
the  evidence  showed  there  was  another 
way  «qually  as  good  and  practicable, 
which  had  been  selected  and  used  by  Ford 
for  some  time  before  he  sought  to  go 
through  the  inclosure  and  yard,  and  Ford 
insisting  upon  plaintiff's  refusal  to  p<^rmit 
him  to  drive  his  wagon  .hrough  the  in- 
closure and  yard  as  an  item  upon  which 
he  was  entitled  to  damages.  It  was  also 
alleged  that  the  court  erred  In  charging: 
"Under  the  law,  as  given  in  charge,  yon 
will  find  what  damages.  It  any,  the  plain- 
tiff Is  entitled  to  recover  from  the  defend- 
ant; and  likewise  what  damages,  it  any, 
the  defendant  is  entitled  to  recover  from 
the  plaintiff,  and  then  take  the  one  som 
from  the  other,  and.  If  the  balance  is  in  fa- 
vor ot  the  plaintiff,  then  your  verdict 
should  be  in  her  favor  against  the  defend- 
ant for  that  amount;  but,  if  the  balance 
is  in  favor  of  the  defendant, then  your  ver- 
dict should  beln  his  favor  tor  tbatamount 
against  the  plaintiff. "  Plaintiff  Insists 
that  the  Jury  should  have  found  spoclOcal- 
ly  whether  or  nut  Ford  had  exceeded  his 
rights  under  the  contract  in  the  erection 
of  the  dams  and  ponds  complained  ot,  and 
the  court  should  have  so  directed,  bat  no 
such  direction  was  given,  and  no  other 
form  of  verdict  was  submlrted  or  g^iven 
to  the  jury,  and  the  charge  complained  ot 
inhibited  the  jury  from  saying  in  their 
verdict  whether  defendant  had  exceeded 
bis  rights  under  the  contract. 

PlalDtlB  insists  that  the  court  erred  in 
refusing  a  new  trial,  tor  the  reason  that 
defendant  proposed  to  admit  that  plain- 
tiff had  a  right  of  action  when  she  sued, 
and  in  ordering  the  admission  to  be  en- 
tered of  record,  and  that  a  new  trial 
should  have  been  awarded,  notwithstand- 
ing such  admission  was  made  and  entered 
ot  record.  The  admission  referred  to  was 
that  plaintiff  had  a  right  of  action  against 
defendant  In  the  suit  tried,  and  that  the 
foundation  of  the  verdict  was  solely  on 
the  defendant's  set-off.  It  was  expressly 
stated  that  this  admission  was  made  to 
end  the  present  litigation,  and.  If  not  ac- 
cepted,  and  a  new  trial  should  be  granted 
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by  the  superior  court  or  eupreme  court, 
then  thiB  admission  to  be  of  no  force. 
The  court  ordered  this  admiBaion  to  be 
made  a  part  of  the  record,  and  in  hie  order 
overruling  the  motion  for  new  trial  recited 
that  the  respondent, havingniadeand filed 
an  adnilsBlon  that  he  would  not  insist 
upon  the  verdict  and  judgment  as  a  bar 
to  movant's  rights,  and  that  plaintiff  had 
a  right  of  action  when  she  Hued,  it  was 
ordered  that  a  new  trial  be  refused.  The 
contract  In  question  was  made  between 
Ford  and  one  Rowley,  under  whom  plain- 
tiff derives  title  to  the  premises  upon 
which  the  alleged  trespass  was  commit- 
ted. By  this  contract  Rowley  conveyed 
to  Ford  the  right  to  enter  upon  RowJey'8 
lands  "lying  along  and  contiguous  to  the 
spring  branch,"  and  to  construct  and 
keep  upon  the  land  one  or  more  or  a 
series  of  flsh-ponds ;  and  for  this  purpose 
It  was  agreed  that  Ford  might  enter  upon 
the  land,  and  cut  ditches,  drains,  etc.,  and 
build  dams, maKP  embankments,  and  stop 
and  dam  up  the  water,  and  change  and 
divert  the  course  thereof  as  far  as  neces- 
sary for  the  purpose  indicated,  but  should 
not  have  the  right  to  dam  up  the  water 
so  aa  In  any  wise  to  overflow  or  Injure 
the  main  spring.  It  was  further  stipulat- 
ed that  Ford  should  have  the  rlftht  of 
passageoverany  landslorall  purposesnec- 
essary  to  the  building  and  managing  said 
ponds;  and  that  Ford  was  in  good  faith 
to  commence  work  by  September,  1883, 
and  prosecute  It  with  reasonable  dili- 
gence; Ford  agreeing  that  one-third  of 
the  fish  taken  from  the  ponds  by  him 
should  belong  to  Rowley,  and  that  Row- 
ley, his  heirs  and  assigns,  should  have  and 
own  one-third  of  the  ponds  and  all  ad- 
vantages derived  therefrom.  Ford  to  have 
the  management  and  control  of  taking  the 
flxh  therefrom,  and  to  build,  keep  up,  and 
stock  the  pond  or  ponds  at  his  own 
charges.  Upon  the  hearing  of  the  motion 
tor  'uew  trial  It  was  insisted  by  plaintiff 
that  the  verdict  was  contrary  to  law  and 
evidence,  for  the  reason  that  the  clause  of 
the  contract  giving  Ford  the  right  to  en- 
ter upon  the  land  and  construct  and  main- 
tain the  pond  or  ponds,  properly  con- 
strued, authorized  Ford  to  construct 
ponds  upon  the  land  adjacent  to  the 
branch,  but  not  tu  cover  the  branch  by 
and  embrace  It  In  a  pond  or  ponds,  the 
evidence  showing  that  the  pond  com- 
plained of  had  entirely  covered  and  ab- 
sorbed the  branch,  and  that  Ford  -had 
thus  exceeded  his  rights  under  the  con- 
tract; and  plaintiff  alleges  that  the  court, 
by  refusing  a  new  trial,  dissented  from  the 
construction  of  the  clause  Insisted  upon, 
and  which  plalntiti  Insists  Is  the  proper 
construction. 

Mc.Cutchen  A  Shumate,  fur  plaintiff  In 
error.  W.  K.  Moore  and  R.  J.  A  J.  Mc- 
Caaiy,  for  defendant  In  error. 

Bt.ECKLET,  C.  J.  In  the  ornithology  of 
litigation  this  case  is  a  tomtit  furnished 
with  a  garb  of  feathers  ample  enough  for 
a  turkey.  Measured  by  the  verdict,  Its 
tin.y  body  has  only  the  bulk  of  $25,  but  it 
Atruts  with  a  display  of  record  expanded 
into  83  pages  of  manuscript.  It  seems  to 
118  that  a  more  contracted  plumage  might 


serve  for  so  small  a  bird,  but  perhaps  we 
are  mistaken.  In  every  forensic  season, 
we  have  a  considerable  flock  of  such  cases, 
to  be  stripped  and  dissected  for  the  cabi- 
nets of  Jurisprudence.  We  endeavor  to 
pick  our  overfledged  poultry  with  judicial 
assiduity  and  patience. 

1.  The  motion  for  a  new  trial  contains 
eight  grounds,  Ave  of  them  alleging  error 
in  the  charge  of  thecourt.  The  fullcharge 
is  set  out  In  the  record,  and  we  have  ex- 
amined It  minutely.  Reading  It  altogether, 
and  construing  it  as  a  whole,  It  Is  free 
from  material  error.  We  see  nothing  mis- 
leading In  the  statement  that  "this  casn  in 
to  be  tried  by  the  evidence  before  you,  and 
not  upon  the  evidence  or  the  conclusiona 
drawn  from  evidence  in  another  case. "  It 
appears  to  us  that  it  was  not  prejudicial 
to  the  plaintiff  to  Instruct  the  jury,  at  the 
request  of  defendant's  counsel,  that,  un- 
der the  contract  governing  the  relation  of 
the  parties  to  each  other,  "  Ford  would 
have  no  right  to  dig  down  and  lower 
piaintiS's  stream  without  her  consent. 
She  had  a  right  to  keep  it  at  the  height  It 
then  stood.  If  it  was  not  below  the  nat- 
ural height."  This  looks  like  It  was  true, 
as  far  as  It  went :  and,  if  it  did  not  fit  on- 
to the  grounds  of  the  suit,  or  square  with 
the  contention  of  plaintiff's  counsel  at  the 
trial.  It  had  only  the  vice  of  irrelevancy. 
The  charge  in  full  contained  ample  matter 
that  did  apply  to  the  real  issues,  and 
■which  expounded  the  law  of  them  clearly 
and  correctly.  Bysomecasualty  thecharge 
Is  blank  as  to  one  of  them,  but  this  is  not 
complained  of.  Why  the  defendant  should 
have  requested  the  court  to  Instruct  that 
he,  the  defendant,  had  no  right  to  dig 
down  and  lower  the  spring,  and  that  the 
plaintiff  had  a  right  to  keep  the  water  in 
It  as  it  stood  at  the  date  of  the  contract. 
If  It  was  not  below  the  natural  height,  we 
are  at  some  loss  to  conjecture ;  but  we 
cannot  'irder  a  new  trial  because  the  de- 
fendant requested  Instructions  apparently 
favorable  to  his  adversary,  and  the  court 
gave  them  In  compliance  with  the  request. 
Perhaps  the  object  of  the  defendant  wan 
to  curry  favor  with  the  jury  by  showing 
them  that  he  was  willing  to  make  conces- 
sions, and  was  not  disposed  to  controvert 
what  was  of  no  consequence  to  the  merits 
of  the  dispute.  But  we  do  not  know  this 
to  be  so;  and.  If  we  did,  we  hardly  think 
that  such  a  light  touch  In  currying  favor 
would  vitiate  the  trial.  We  agree  with 
the  court  in  thinking  that  under  the  con- 
tract the  defendant  'could  construct  one 
or  more  ponds,  from  time  to  time,  till  he 
completed  his  system  or  exhausted  the 
grant;  and  this  he  could  do  without  any 
further  consent  on  the  part  of  the  owner 
of  the  land. "  Regarded  in  the  ligh  t  of  the 
evidence  and  of  the  whole  charge,  we  In- 
dorse the  instruction  that  "the  defendant 
would  be  entitled  to  recover  damages 
caused  by  the  cutting  down  of  the  dams 
by  the  plaintiff  or  her  agent,  causing  an 
escape  of  his  flsb.  If  you  find  from  the  evi- 
dence that  she  or  her  agent  so  cut  the 
dams."  The  pleadings  of  the  defendant 
brought  before  thecourt  and  Jnrybisclalm 
for  the  damages  here  referred  to.  The  in- 
structions given  to  the  jury  as  to  the  form 
of  their  verdict  were  undoutttedly  correct. 
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and  tbey  were  broad  enough  to  guide  the 
jury  lu  flndlDK  for  either  party.  It  was 
not  incombeat  upon  the  court  to  give  more 
specinc  or  extenBive  inBtructions  unless 
theyhad  been  requested.  So faras  appears, 
there  was  not  even  any  suggestion  from 
counsel  when  the  verdict  was  returned  that 
it  should  settle  anything  but  what  it  ex- 
pressed. Had  there  been  at  that  time  a  re- 
quest to  send  the  Jury  out  again  to  find  a 
more  comprehensive  verdict,  the  court 
might  have  complied  with  It.  There  is  a 
strong  flavor  of  afterthought  In  what  the 
motion  for  a  new  trial  has  to  say  touching 
the  form  of  the  verdict.  The  observations 
we  have  made  dispose  of  objections  to 
the  charge  of  the  court.  One  of  the 
grounds  of  the  motion  complains  of  a  re- 
fusal to  charge  as  requested,  but  the  re- 
quest was  not  presented  in  writing,  and 
the  language  nf  It  was  not  so  perapicnous 
as  to  make  clear  to  the  mind  at  onco  that 
it  lays  down  sound  law.  Indeed,  after 
reading  its  terras  over  and  over,  we  are 
not  quite  certain  that  the  request  is  sound 
as  it  stands  in  the  record.  We  rather 
think  It  should  have  been  qualified  Ay 
some  reference  to  the  way,  if  any,  actually 
used  under  the  contract  before  any  dis- 
pute about  the  means  of  ingress  and  egress 
arose.  But  what  we  decide  is  that  the 
accuracy  of  the  request  Is  not  so  apparent 
as  to  make  it  error  to  decline  giving  It  In 
charge  on  the  report  of  the  ear  alone,  with 
no  aid  from  the  sye.  We  might  add  that 
we  deem  the  matter  to  which  the  request 
relates  rather  too  Inconsiderable  to  war- 
rant the  grant  of  a  new  trial  on  account 
of  it  alone.  To  reopen  this  fierce  but  pet- 
ty litigation  because  of  a  slight  error 
would  not  be  wholesome  practice.  This 
Is  the  second  of  the  spring  and  fish-pond 
cases.  The  first  is  reported  in  81  Oa.  633, 
8  S.  E.  Rep.  313. 

2.  The  remaining  two  grounds  of  the 
motion  are  the  general  ones  attacking  the 
verdict  as  contrary  to  law  and  evidence. 
In  so  far  as  our  duty  requires  us  to  verify 
the  correctness  of  the  verdict,  we  regard 
it  as  sound  enough  to  be  upheld  by  the 
presiding  Judge  In  the  exercise  of  his  dis- 
cretion.   Judgment  affirmed. 

(88  Oa.  X)  

East  Tennessee,  V.  ft  O.  Rr.  Co.  y.  Per- 
kins. 

(Supreme  Court  of  Oeorgia.    Oct.  19, 1891.) 

INJUBT  TO  EUPLOTE— DeFEOTIVB  APPUANCES — 

Evidence. 

1.  There  was  no  error  in  failing  to  give  any 
of  the  requests  for  instruction;  the  court  having 
covered  the  same  by  the  general  charge,  in  so 
far  as  tbey  were  legal  and  appropriate. 

2.  The  charge  as  a  whole  was  correct,  and 
covered  all  substantial  questions  involved  in  the 
case. 

3.  The  verdict  was  not  warranted  by  the  evi- 
dence, under  the  law;  there  being  no  sufficient 
ground  for  imputing  to  the  defendant  any  negli- 
gence whatever  in  the  matter  of  furnishing  to 
the  plaintiff  an  unfit  instrument  for  the  work  in 
hand,  but  the  evidence  showing,  on  the  contrary, 
that  the  plaintiff  did  not  vralt  to  have  furnished 
to  him  such  an  instrument  as  the  superintendent 
considered  suitable,  and  promised  to  fumisb. 

'iSytlabtw  by  t/i«  Court. 

Error  from  superior  court,  Fulton 
county ;  Mabbhall  J.  Clarke,  J  udge. 


The   following    Is  the    official   report: 
Perkins  sued  for  damages,  alleging  as  fol- 
lows:    He  was  employed  by  the  defend- 
ant railway  company  in  its  shops  as  a 
machinist,  and  in   the  discharge  of    his 
duty  endeavored  to  Insert  a  set-screw  in 
an  eccentric.    The  hole  was  not  properly 
tapped  out,  and  as  a  consequence  the  screw 
would  not  go  in  correctly.    It  was  Im- 
possible tor  him  to  detect  this  defect  in 
the  hole  until  he  inserted  the  screw,  as  it 
was  very  small.     As  soon  as  he  found 
that  the  screw  would  not  go  in,  henotified 
the  foreman,  who  endeavored  to  put  it  in, 
but  could   only  put  it   partly  in.    It   had 
now  got  fastened  in  the  hole,  and  the  fore- 
man directed  him  to  cut  the  screw  out 
with  a  chisel,  which  he  endeavored  to  do, 
and  had  cut  out  the  greater  part  of  It, 
when  the  tapering  form  of  the  hole  made 
It  necessary  for  him  to  take  another  chisel. 
At  the  first  blow  he  struck  with  the  other 
chisel,  the  chisel  blurred;  and  by  reason  of 
this  a  chip  of  steel  from  the  screw  flew  Into 
bis  eye,    destroying   the  sight.     He  was 
without   fault   or    negligence.     He    had 
nothing  to  do  with  the  tempering  orprep- 
aratlon  of  the  chlBel.    He  could  not  have 
known  of  Its  defective  tempering.    It  was 
the  duty  of  a  blacksmith,  another   em- 
ploye of  defendant,  to  temper  the  chisel; 
and  any  competent  blacksmith, In  temper- 
ing a  tool,  can  put  on  it  the  proper  tem- 
per.   It  was  one  of  the  tools  furnished  by 
defendant  for  bis  use;  and  the  agent  of 
defendant,  the  blacksmith,  failed  to  tem- 
per it  properly.     The  chisel  blurred,  and 
broke  off  the  chip  of  steel,  instead  of  cut- 
ting it  off.    Defendant  was  negligent  in 
furnishing  an  improper  chisel,  and    one 
improperly  tempered,  and    not   satisfac- 
torily hard,  and  in  not  properly  supervis- 
ing the    tempering   and    preparation    of 
tools  lor    petitioner,    and  in  other    re- 
spects.   Petitioner  could  not  have  avoid- 
ed the  injury  by  the  use  of  ordinary  care. 
At  the  close  of  the  testimony  for  plaintiff 
the  defendant  moved  for  a  nonsuit,  wlilcb 
motion  was  overruled,  and  to  this  it  ex- 
cepted.   PlalntllT  obtained  a  verdict  for 
$1,111,  and  defendant's  motion  for  a  new 
trial  was  overruled,  to  which  It  excepted. 
In  addition  to  the  general  grounds  of  the 
motion,  that  the  verdict  was  contrary  to 
law,  evidence,  etc.,  it  was  alleged  therein 
that  the  court  erred  In  refusing  to  give  In 
charge   the  following    written    requests: 
"Although    the    chisel    may   have    be^n 
tempered  too  soft,  and  although  you  may 
believe  the  company  knew  it,  or  ought  to 
have  known  It,  bj-  the  exercise  of  ordinary 
care  and  diligence,  still  the  plaintiff  would 
not  be  entitled  to  recover  if  the  injury  did 
not    occur  on  that  account,  as,  for  in- 
stance. If  the  plaintiff  was  hurt  because  of 
the  chisel  being  too  large  to  do   the  work 
In  hand,  he  could  not  recover,  and  yon 
should  find  for  the  defendant."  "If  the  com- 
pany in  this  case  exercised  due  care  In  se- 
lecting the  blacksmith   to  do  the  work  of 
repairing  the  chisel  used  by  the  plaintiff, 
and  If  there  is  no  reason  shown  by  the  evi- 
dence why  be  should  not  be  trusted   as  an 
expert  blacksmith,  you  should  find  for  the 
defendant,   although   the  chisel  may  have 
proved  by  use  to  have  been  defective. "   "If 
the  defendant  company  exercised  ordinary 
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care  in  repairing  the  chisel  used  by  the 
plaintiff,  it  would  not  be  liable  tor  an 
injury  to  the  plaintiff,  although  it  should 
turn  out  that  it  was  not  properly  tem- 
pered. The  defendant  company  is  not  an 
insurer  of  the  safety  of  tools  furnished  to 
employes.  It  is  only  bound  to  the  exer- 
cise of  ordinary  care  and  diligence  in  pur- 
chasing and  repairing  the  tools  so  fur- 
nished its  employes."  "Before  he  can  re- 
cover, he  must  not  only  show  that  the 
chisel  he  used  was  defective,  but  that  the 
defendant  knew  it,  or  could  have  known 
it  by  the  exercise  of  ordinary  care  and 
diligence.  The  mere  fact  that  the  chisel 
may  have  been  defective  is  not  sufflclent 
to  authorize  the  Jury  to  infer  negligence 
on  the  part  of  the  company.  If  the  chisel 
was  defective,  and  that  defect  was  not 
known  to  the  company,  or  could  not  have 
been  known  by  the  use  of  ordinary  care 
on  its  part,  you  should  find  for  the  defend- 
ant. It  the  defect  in  the  chisel,  if  there 
was  a  defect,  was  latent,— that  is,  bidden 
from  view, — there  could  be  no  recovery  by 
the  plaintiff.  It  would  be  an  accident,  in 
law,  for  which  no  one  could  be  held  re- 
sponsible."  Also,  because  the  court  erred 
in  failing  to  charge  upon  the  duty  of  the 
employe  to  exercise  care  in  discerning  de- 
fects; the  law  being  that  any  defect  which 
may  become  apparent  in  their  use  it  is  the 
duty  of  the  employe  to  observe  and  re- 
port to  his  employer,  if  the  servant  have 
the  means  of  discovering  any  such  defect 
which  the  master  does  not  possess.  Also, 
error  in  failing  to  charge  upon  the  ques- 
tion of  what  would  be  ordinary  risks  of 
employment,  although  the  court  charged, 
"the  defendant  would  not  be  liable  for  the 
ordinary  risks  of  employment,  "—the  law 
beingthat  it  is  not  negligence  in  the  em- 
ployer if  the  tools  break,  whether  from  in- 
ternal, original  fault  not  apparent  when 
the  tools  were  at  first  provided  or  fur- 
nished, or  from  an  external,  apparent  one, 
produced  by  time  and  use,  not  brought  to 
the  master's  knowledge.  These  are  the 
ordinary  risks  of  employment  which  the 
servant  takes  upon  himself.  Also,  be- 
cause the  court  erred  in  confining  the  jury 
in  determining  the  question  of  the  plain- 
tiff's negligence  to  two  things, — "  whether 
he  disobeyed  the  instructions  of  his  su- 
perior," and  "whether  he  selected  an  im- 
proper tool," — when  the  evidence  would 
have  authorized  the  jury  to  have  imputed 
negligence  to  plaintiff  as  to  other  parts  of 
the  transaction  in  which  he  got  hurt,  as, 
for  instance,  in  the  method  of  holding  his 
head  over  the  hole  in  which  he  was  using 
the  chisel,  and  in  various  other  things. 
Because  the  court  erred  in  failing  to 
charge  the  jury,  as  the  evidence  required, 
that  if  the  defect  In  the  chisel  was  such  a 
defect  as  to  deceive  human  judgment  the 
plaintiff,  as  well  as  the  defendant,  stands 
excused  for  using  it  in  its  defective  con- 
dition. If  it  appeared  safe  to  him,  and 
no  reason  is  shown  why  the  defendant 
could  have  known  or  suspected  it  to  be 
defective,  then,  it  being  demonstrated  to 
be  defective  only  in  its  use,  the  plalntiO 
could  not  recover.  In  such  a  case,  it 
would  be  only  a  risk  assumed  by  the 
plaintiff  when  he  went  into  the  defend- 
ant's employment. 


A.  O.  Bacon  and  Dorsey,  Brewster  &. 
Howell,  for  plaintiff  in  error.  Mode  <ft 
Burton  Smith  and  J.  R.  Whiteside,  for 
defendant  In  error. 

Lumpkin,  J.  1,2.  Plaintiff  in  error  made 
tothecourt  below  several  written  requests 
to  charge  the  jury,  many  of  which  were 
legal,  and  some  of  which  were  not.  The 
general  charge  was  a  correct  presentation 
of  the  law  applicable,  and  covered  not 
only  the  above-mentioned  requests,  in  so 
far  as  they  were  legal,  but  also  all  sub- 
stantial questions  involved  in  the  case. 
This  is  all  a  charge  should  be  required 
to  do. 

8.  The  facts  adduced  upon  the  trial  ap- 
pear in  the  reporter's  statement,  and  show, 
we  think,  that  the  verdict  should  have 
been  in  favor  of  the  defendant.  It  was 
not  foreseen  that  any  Instrument  special- 
ly adapted  to  the  work  in  which  plaintiff 
was  eugaged  at  the  time  he  was  injured 
would  be  needed,  because  this  particular 
work  was  itself  made  necessary  by  an  ac- 
cident. As  soon  as  the  emergency  arose, 
the  superintendent  not  only  offered  to 
supply  plaintiff  with  a  proper  instrument 
with  which  to  do  this  work,  but  promptly 
went  off  to  secure  one,  and  was  actually 
bringing  it  to  plaintiff  when  the  Injury 
occurred.  Plaintiff,  however,  chose  to  rely 
upon  his  own  experience  and  judgment, 
8ele<;ted  a  tool  from  a. large  number  which 
had  been  put  in  his' charge,  and  began 
work  before  the  superintendent  could 
possibly  supply  one  which  would  be 
proper.  The  instruments  from  which 
plaintiff  made  his  selection  were  not  spe- 
cially designed  to  do  the  particular  work 
made  necessary  by  the  emergency  which 
had  arisen;  the  evidence  showing  that 
such  work  required  a  more  perfect  tool. 
It  is  probably  true  that  the  tool  with 
which  plaintiff  attempted  to  do  this  work 
was  not  a  proper  one  for  the  purpose, 
but  the  company  did  not  hold  it  out  as 
such,  as  plaintiff  must  have  known;  and, 
to  say  the  least,  he  might  have  waited 
until  the  return  of  the  superintendent  with 
what  the  latter  considered  a  proper  in- 
strument for  this  occasion.  Such  an  ac- 
cident as  this  is  likely  to  happen  at  any 
time,  and  may  have  occurred,  no  matter 
what  sort  of  chisel  the  plaintiff  had  used. 
It  was  one  of  those  unfortunate  orcur- 
rences  Incident  to  the  employment  in 
which  he  was  engaged,— an  accident 
which,  in  all  probability,  no  amount  of 
diligence  on  the  part  of  either  plaintiff  or 
defendant  could  have  prevented.  It  is  a 
well  established  rule  of  law  that  every 
man,  when  he  enters  upon  a  particular 
employment,  must  assume  the  risks  and 
hazards  usually  pertaining  thereto;  and, 
accordingly,  the  plaintiff,  under  the  facts 
disclosed  by  the  record,  was  not  entitled 
to  any  recovery  against  the  defendant. 

Judgment  reversed. 


(88  Ob.  84) 

• .  Houston  v.  Culver  et  a/. 
(Supreme  Court  (\f  Oeorgia.    Nov.  10, 18M.) 
Habtbb  iiND  Sebtant  —  Neoliobnob  —  Risks  of 
Emplotmbst. 
The  action  being  for  employing  an  incom- 
petent superintendent,  and  for  negligence  on  the 
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part  of  the  superintendent  in  directing  a  hole  to 
be  drilled  for  blasting  where  a  charge  blast  was 
already  in,  and  there  being  do  evidence  either 
of  the  Incompetency  of  the  superintendent,  or 
that,  if  competent,  he  could  by  the  use  of  proper 
diligence  have  known  that  the  previous  chargje 
had  not  been  exploded,  the  judgment  of  nonsuit 
was  coJTect. 

(SyUalnis  by  the  Court) 

Error  from  city  court  ut  Atlanta; 
Howard  Van  Epps,  Judge. 

Action  by  O.  A.  Houston  agninBtCuIver, 
Reyiiolde  &  Co.  for  persunal  Injuries. 
Judgment  (or  defendants.  Plaintiff  brings 
error.    Afflrmed. 

The  following  Is  the  official  report: 

Houston  sued  Culver,  Reynolds  &  Co. 
for  damages  for  personal  Injuries  which 
he  alleged  he  received  while  working  at 
a  rock  quarry  conducted  by  them.  At 
the  close  of  the  testimony  for  plaintiff 
the  court  granted  a  nonsuit,  upon  the 
ground  that  Peter  Hill  (whose  connection 
with  the  matter  will  hereafter  appear) 
and  plaintllf  were  fellow-servants,  and  de- 
fendants were  not  liable  for  the  negligence 
of  Peter  Hill ;  to  which  decision  plaintiff 
excepted.  The  testimony  for  plaintiff,  so 
far  as  material,  was  to  the  following 
effect:  He  bad  been  working  at  a  rock 
quarry  for  about  10  days.  Peter  Hill  was 
In  charge  of  the  quarry,  and  employed  and 
dischai^d  the  hands.  Some  of  the  hands 
were  drilling  holes,  some  blasting  and 
some  hauling  rocks.  Peter  Hill  had  con- 
trol of  all  these  men,  and  directed  when 
and  where  and  how  they  sboold  work. 
He  fixed  tlie  pay  of  the  men  who  worked 
there.  On  the  day  when  plaintiff  was  in- 
jured, Hill  directed  him  and  the  men  who 
worked  with  hiui  to  drill  a  bole  at  a  cer- 
tain point.  Indicating  the  place.  Plaintiff 
cleared  away  the  rubbish,  consisting  of 
dirt  and  loose  rock,  and  found  a  hole  very 
near  the  place  where  Hill  had  directed  him 
to  drill  the  hole.  Plaintiff  had  heard  that 
a  hole  ought  not  to  be  drilled  near  an  old 
hole,  and  told  Hill  about  the  hole,  and  he 
directed  plaintiff  to  drill  In  the  old  hole. 
They  commenced  drilling,  plaintiff  hold- 
ing the  drill  and  another  man  striking. 
Plaintiff  was  on  his  knees  holding  the  drill 
clOHe  to  the  mouth  of  the  hole,  which  was 
about  2)j  feet  deep  when  they  commenced 
to  drill.  When  they  had  got  down  to 
about  3)i  feet  from  the  top  there  was  an 
explosion,  which  hurt  plaintiff  very  badly. 
Culver,  one  of  the  firm,  used  to  come  to 
the  quarry  two  or  three  times  a  week  and 
talk  with  Hill  and  give  directions  about 
the  work,  and  another  of  the  defendant 
firm  used  to  pay  off  the  bands  Saturday 
evenings  at  the  house  of  the  third  member 
of  the  firm.  Plaintiff  had  worked  in  the 
quarry  before,  but  not  where  dynamite 
was  used ;  be  knew  nothing  about  dyna- 
mite, and  relied  upon  the  knowledge  of 
Hill  in  working  with  it;  did  tiot  know 
there  was  any  dynamite  in  the  hole. 
Three  holes  had  been  drilled  and  charged 
with  power  and  dynamite,  and  the  fuse 
lit  to  lire  them  off,  but  only  two. 'explo- 
sions were  beard  by  a  witness,  who  testi- 
fied asi  to  tbis  point,  and  Hill  was  told 
that  it  was  thought  all  three  bad  not 
fired.  Hill  said  the  dynamite  bad  gone 
out  at  the  bottom  through  the  crevices  In 


the  rock.  The  witness  did  not  think  so. 
because  be  heard  only  two  explosions,  and 
could  see  no  sign  ot  the  powder  having 
blackened  the  rock  at  the  bottom  of  the 
ledge,  which  he  thought  would  have  been 
there  II  the  powder  bad  gone  out  that 
way,  but  the  witness  yielded  his  opinion, 
as  be  thought  Hill  knew  more  about  it 
than  he  did.  Hill  then  ordered  that  bole, 
which  was  full  at  the  top,  rimmed  about 
three  feet,  and  a  second  bottom  put  in 
above  the  point  where  the  crevices  would 
be.  He  then  charged  this  bole  again  and 
fired  it,  and  it  did  not  break  up  the  rock 
from  the  bottom,  but  simply  around  the 
top,  which  was  the  condition  ot  the  bole 
wben  plaintiff  commenced  to  drill  in  It. 
The  explosion  which  injured  plaintiff  was 
of  the  dynamite  below  the  second  bottom, 
which  had  never  exploded.  Culver  dis- 
charged Hill  when  plaintiff  was  injured, 
and  he  has  never  worked  there  since,  until 
about  a  week  before  the  trial. 

CalhouD,  King  <t:  Spalding  and  J.  T.  Pea- 
dleton,  for  plaintiff  in  error.  N.J.  AT.  A. 
Hammond,  tor  defendants  in  error. 

Lumpkin,  J.  The  declaration  charges 
the  defendants  and  their  foreman  with  be- 
ing negligent.  The  alleged  negligence  of 
Hill,  the  foreman  or  boss,  consisted  in  re- 
moving the  cap  From  the  dynamite  car- 
tridge, thereby  rendering  it  less  liable  to  ex- 
plode; "in  recharging  said  hole  and  put- 
ting the  charge  below  the  said  recharge, 
and  thus  endeavoring  to  Are  off  said  dyna- 
mite ; "  in  not  knowing  that  the  charge  of 
dynamite  in  the  old  hole  had  not  been  ex- 
ploded; and  In  ordering  the  plaintiff  to 
drill  in  said  hole.  The  alleged  negligence 
of  the  defendants  consisted  In  knowingly 
employing  an  unskilled  and  Incompetent 
foreman,  and  holding  him  out  to  the  plain- 
tiff as  competent  to  direct  the  work  of 
blasting.  From  an  examination  of  the 
evidence,  the  substance  of  which  appears 
in  the  report,  it  will  be  seen  that  there  is 
no  proof  that  the  cap  was  removed  from 
the  dynamite  cartridge,  or  that  this  was 
an  unusual  or  improper  act  in  the  opera- 
tion ot  blasting.  Nor  is  it  shown  that  the 
method  adopted  on  the  second  attempt 
to  fire  the  unexploded  dynamite,  by  put- 
ting in  a  "second  bottom,"  charging  the 
hole  with  powder  and  firing  it,  was  not 
proper,  or  would  not  ordinarily  accom- 
plish the  desired  result.  Nor  does  it  ap- 
pear that  Hill  neglected  any  precaution- 
ary measure  to  ascertain  whether  the  sec- 
ond effort  to  explode  the  dynamite  had 
succeeded,  or  how,  by  the  une  ot  proper 
diligence,  he  could  have  known  that  fact. 
Consequently,  to  order  the  plaintiff  to 
drill  in  the  old  bole  was  not  shown  to  be 
an  act  of  negligence.  As  to  the  alleged 
negligence  of  the  defendants  In  knowingly 
employing  an  Incompetent  foreman,  there 
Is  not  a  particle  ot  proof  ot  Hill's  incompe- 
tency, or  of  knowledge  thereof  on  the  part 
of  the  defendants.  Such  incompetency 
could  not  be  inferred  from  his  conduct  In 
this  transaction,  because,  as  shown  above, 
It  was  not  proved  to  be  in  ony  respect 
negligent.  The  evidence  only  shows  that 
the  plaintiff  suffered  a  misfortune  incident 
to  the  dangerous  class  ot  work  in  which 
he  engaged.    No  one  seems  to  have  aus- 
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pccted  that  the  dynamite  was  Btill  unez- 
ploded  at  the  time  when  the  plaintiff  was 
ordered  to  drill.  Hill  and  Holden  differed 
In  opinion  as  to  whether  the  first  firing 
bad  sent  off  tlie  dynamite;  but,  after  the 
explosion  of  the  second  charge  of  powder 
In  the  same  hole,  there  appears  no  reason 
why  either  should  think  that  the  dyna- 
mite still  lay  there  nnesploded,  not  hav- 
Idk  "gone  out  at  the  hottom  through  the 
crevices  or  flssnren  in  the  rock, "as  Hill  be- 
lieved it  had  done  on  the  first  explosion. 
The  plaintiff,  us  he  alleges  in  his  declara- 
tion, objected  to  drilling  nearthe  old  hole, 
not  because  of  any  possible  danger  there, 
tout  because  he  "bad  been  Informed  that  a 
hole  drilled  too  near  to  another  hole  that 
had  been  previously  blasted  was  liable  to 
be  defective  for  the  purpose  of  the  blast- 
ing, by  reason  of  fissures  liable  to  bemade 
by  the  prior  blasting  in  the  rock."  There 
being  nu  evidence  of  negligence  on  the  part 
either  of  the  foreman  or  of  the  defendants 
the  Judgment  of  nonsuit  was  proper.  The 
court  below  rested  Its  judgment  on  the 
ground  that  the  plaintiff  and  Hill- were 
fellow-servants,  and  the  defendants  were 
not  liable  for  the  negligence  of  Hill.  The 
plaintiff  contends  that  Hill  was  the  defend- 
ants'"general  superintendent,"  standing 
in  their  place  and  representing  them.  The 
declaration  calls  him  by  the  less  pi^ten- 
tious  designations  of  "foreman"  and 
"  boss, "  and  it  la  not  clear  from  the  evi- 
dence that  he  was  anything  more  at  the 
time  of  the  injury.  It  may  be  that  the 
court  rightly  granted  the  nonsuit  tor  the 
reason  above  stated.  Whether  this  is  true 
or  not,  on  the  evidence  adduced  by  the 
plaintiff  there  could  be  no  recovery.  Judg- 
ment aiflrmed. 

<S8  Oa.  64)  

Austin  ot  a/,  v.  Applino. 
{Swpreme  Court  of  Oeorgia.    Nov.  10, 1891.) 

iNSTBncnoss  — Injubt  to  Employe— Assumptioh 
OF  Rise — Aenom  against  Paktnbbship  —  Lia- 
BiUTice  OF  Retibino  Pabtnbr. 

1.  It  was  Dot  error  for  the  ooart  to  address 
the  liiry  in  this  case  in  the  same  terms  as  were 
used  in  Parker  v.  Railway  Co.,  88  Oa.  640,  10  S. 
E.  Rep.  288. 

2.  It  was  not  error  to  decline  to  charge  that, 
if  tbe  plaintiff  bad  tbe  same  means  of  knowing 
the  delect  in  tbe  fastening  of  the  rope  as  the  de- 
fendant had,  he  cannot  recover;  it  appearing  that 
the  duty  of  inspection  did  not  rest  upon  bim. 
Kor  was  it  error  to  decline  to  charge  tbat  U  the 
plaintiff  commeDced  to  use  tbe  door  knowing  its 
condition,  and  continued  in  defendant's  service, 
the  door  remaining  in  the  same  condition,  bis 
continuance  in  tbe  snrvice  would  be  a  waiver  of 
any  claim  upon  tbe  defendants  to  furnish  greater 
safeguards;  tbe  evidence  beinp;  tbat  tbe  door  did 
not  continue  in  the  same  condition. 

8.  Where  three  persons  are  sued  as  a  part- 
nership, and  two  of  them  file  pleas  of  non-part- 
nership, and  the  whole  case  ts  tried  together,  a 
verdict  against  all  three  by  name,  construed  in 
tbe  light  of  tbe  pleadings,  is  a  finding  that  they 
are  all  liable  as  partners,  and  Is  equivalent  to  a 
verdictagalnst  the  partnership. 

4.  Where  tbres  persons  compose  apartoersbip 
under  a  name,  such  as  the  Fulton  Lumber  &  Man- 
ufacturing Ck>mpany,  which  does  not  disclose  the 
Individual  name  ol  any  partner,  and  two  of  them 
withdraw,  and  the  third  continues  business  at 
the  same  place,  and  under  the  same  partnership 
name,  a  person  dealini;with  bim  cannot  hold  the 
retired  members  of  the  firm  responsible,  if  he 
had  never  daalt  with  the  firm  before  dissolution, 


and  had  no  knowledge  of  the  penonsoonstitnting 
tbe  same,  either  before  the  dissolution  or  at  tbe 
time  of  the  dealing  in  question.  This  is  true  al- 
though no  notice  of  the^ssolution  had  ever  been 
given  in  any  manner. 

5.  Where  three  persons  are  sued  as  partners, 
and  no  partnership  is  established,  the  verdict 
may  be  against  one  only. 

6.  The  recovery  being  correct  as  to  one  of  the 
defendants,  and  obviously  incorrect  as  to  the 
other  two,  the  judgment  is  affiru  ed  as  to  the 
former,  but  reversed  as  to  the  latter,  with  direc- 
tion tbat  tbe  action  be  dismissed  as  to  tbem. 

(Syliohus  by  the  Court.) 

Error  from  city  court  of  Atlanta;  How- 
ABD  Van  Epps,  Judge. 

Action  by  H.  B.  Appling  against  T.  H. 
Austin  and  others.  Verdict  and  judgment 
for  plaintiff.  Defendants  bring  error. 
Modified. 

Cuadler  «ft  Thomson  and  W.  A.  Hay- 
good,  for  plaintiffs  in  en  or.  P.  L.  iiyn&tt 
<£  Son,  for  defendant  in  error. 

Lumpkin,  J.  1.  Juries  ought  to  .agree 
upon  verdicts  whenever  they  can  consclen- 
tionsly  do  su,  and  it  is  not  improper  for 
the  court  to  aid  them  in  reconciling  their 
differeuces  of  opinion  by  snch  language  as 
the  following:  "If  you  disagreed  tibuut  a 
matter  of  law,  I  could  aid  you  ;  but,  as  it 
is  a  matter  of  evidence,  I  cannot  aid  you, 
as  you  are  judees  of  the  evidence,  except 
by  some  rules  of  law  for  your  guidance. 
I  can,  however,  give  you  this  rule:  In  civ- 
il cases,  where  tbe  jury  cannot  reconcile 
tbe  testimony  of  witnesses  conflicting, 
they  can  find  a  verdict  according  to  the 
preponderance  of  the  testimony.  This 
jury  Is,  in  the  eyes  ol  the  law,  as  capable 
of  deciding  this  case,  and  reaching  a  ver- 
dict, as  any  other  that  may  be  impaneled 
hereafter;  and  I  am  disposed  to  give  you 
some  further  opportunity  to  conslderyour 
verdict.  Go  to  your  room,  and  make  an 
honest  effort  to  agree  on  a  verdict,  and 
follow  the  ruleti  I  have  given  you,  and  I 
do  not  think  it  will  trouble  you  In  agree- 
ing. "  Parker  v.  Railway  Co.,  83  Ga.  540, 
10  S.  E.  Rep.  233. 

2.  Appling  was  employed  as  a  common 
laborer,  and  It  was  proved  that  it  was  no 
part  of  his  duty  to  inspect  the  machinery 
and  appliances  used  in  the  prosecution  of 
the  business.  If  snch  a  duty  had  devolved 
upon  him,  he  might  have  been  chargeable 
with  knowledge  of  any  defect  which  exist- 
ed In  the  fastening  of  the  rope.  Otherwise, 
he  had  a  right  to  rely  upon  the  judgment 
of  the  superintendent;  it  not  appearing 
that  the  defe<rt,  if  it  existed,  could  be 
readily  detected.  It  appears  that  the  door 
did  not  remain  In  the  same  condition  in 
which  it  was  when  Appling  commenced  to 
use  It,  and  that  the  change  in  its  condi- 
tion, or  in  the  fastening  of  the  rope  at- 
tached to  It.  caused  itto  fall.  Under  these 
circumstances,  the  court  did  right  In  de- 
clining to  give  the  charges  set  forth  In  the 
second  bead-note. 

3.  Verdicts  must  have  a  reasonable  con- 
struction In  the  light  of  the  pleadings  up- 
on which  they  are  based.  Hence,  where 
three  persons  are  sued  as  a  partnership, 
and  two  of  tbem  file  pleas  denying  tbe 
partnership,  and  the  question  whether 
these  two  were  in  fact  partners  la  one  of 
the     most    seriously     contested     Issues 
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throughout  the  entire  trial,  a  verdict  find- 
ini;  against  all  three  by  name  means  that 
the  Jury  Intended  to  make  them  all  liable 
as  partners.  This,  certainly,  is  a  com- 
mon-sense view  of  such  a  verdict,  under 
these  circumstances:  and  we  are  not 
aware  o(  any  rule  ol  construction  which 
should  prevent  giving  it  the  effect  it  was 
manifestly  intended  to  have. 

4  The  evidence  shows  beyond  contro- 
versy that  Appling  had  no  dealings  with 
either  Austin  or  Boylston,  and  that  he 
did  uot  even  know  they  had  been  mem 
bers  of  the  firni  composing  the  Pulton 
Lumber  &  Manufacturing  Companj'  until 
after  he  was  injured.  Ue  was  not  even 
acquainted  with  them,  and  in  no  way  act- 
ed on  the  faith  of  their  being  members  of 
such  Arm.  In  i>olnt  of  fact,  they  were  not 
members  of  it  when  he  begun  work  at  tiw 
lumber-yard  as  a  laborer.  Before  this 
time  they  had  been  members  of  this  firm, 
but  bad  retired  from  it.  It  is  true  that, 
after  their  retirement,  Dobbs,  the  re-, 
nialuing  member,  retained  the  same  firm 
name,  kept  its  sign  ov^r  the  door,  and 
used  some  of  tlie  letter-heads  and  bill- 
heads of  the  old  concern.  These  letter- 
heads and  bill-heads,  however,  did  not  dis- 
close who  composed  the  old  firm.  On 
them  it  appeared  that  T.  H.  Anstm  was 
president;  W.  £.  Dobbs.  general  mana- 
grer;  A.  D.  Boylston,  secretary  ard  treasur- 
er: and  John  M.  La  Fontaine,  auoerln- 
tendent,— of  the  Fulton  Lumber  &  Manu- 
facturing Company.  The  na^ural  im- 
pression would  be  that  this  company  was 
a  corporation  having  these  pei-sons  for  its 
officers.  La  Fontaine,  in  point  of  fact, 
was  never  a  member  of  the  firm  but  any 
inference  that  either  of  tbn  others  was 
such  member  would  be  equally  applicable 
to  him ;  yet  there  is  no  pretense  that  he 
could  be  made  liable  to  the  plaintiff  in  this 
case.  Section  1895  of  the  Code  provides 
as  follows:  "The  dissolution  of  a  partner- 
ship by  the  retiring  of  an  ostensible  part- 
ner must  be  made  known  to  creditors  and 
to  the  world.  By  the  retiring  of  a  dor- 
mant partner.  It  must  be  made  known,  to 
all  who  had  knowledge  of  his  connection 
with  the  firm."  In  a  case  like  this,  where 
the  style  of  the  firm  does  not  disclose  thn 
Individual  name  of  any  partner,  although 
the  members  of  the  firm  may  not,  strictly 
speaking,  be  dormant  partners,  yet  it 
would  seem  that  the  law  as  to  the  kind  oi 
notice  which  should  be  given  where  a  dor- 
mant  partner  retires  would  justly  t)eappli- 
cable.  In  such  cases,  as  appears  by  thesec- 
tlon  quoted,  the  notice  need  be  given  to 
those  only  who  had  knowledge  of  such 
partner's  connection  with  the  firm.  This 
application  of  the  law  can  surely  work 
no  hardship,  certainly  not  In  a  case  of  this 
kind.  Appling  did  not  engage  in  the  serv- 
ice of  Dobbs  npon  the  idea  that  Austin 
and  Boylston  were  bis  partners,  and  his 
injury  was  in  no  wise  occasioned  by  rea- 
son of  an  erroneous  supposition  upon  bis 
gart  that  they  belonged  to  the  firm,  or 
ad  ever  belonged  to  it.  He  treated  with 
Dobbs  alone,  not  knowing,  and  doubt- 
less not  caring,  whether  he  had  partners 
or  not,  or,  U  so,  who  they  were.  It  would 
therefore  seem  entirely  contrary  to  justice 
to  make  Austin  and  Boylston  liable  to 


him,  and  it  violates  no  legal  rule  to  hold 
otherwise.  Story,  Partn.  §  160;  I  Lindl. 
Partn.  p.  •43;  Richards  v.  Hunt,  65  Ga. 
342;  Richards  v.  Butler,  Id.  593. 

5  and  6.  Where  a  suit  Is  brought  against 
three  persons  as  partners,  charging  them 
with  the  perpetration  of  a  tort  whereby 
the  plaintiff  was  injured,  and  he  tails  to 
establish  the  existence  of  the  partner- 
ship, but  does  show  by  the  testimony 
that  one  of  these  three  persons,  and  that 
one  only,  is  liable  to  him  for  the  injury 
sustained,  a  verdict  against  the  latter 
would  be  proper.  The  ruling  here  made 
Is  in  harmony  with  the  principle  laid  down 
in  many  authorities,  that  for  torts  part- 
ners are  jointly  and  severally  liable;  and 
this  court  has  settled  the  doctrine  that  in 
this  state,  even  in  a  suit  against  a  part- 
nership founded  on  contract,  a  veriUct 
against  only  one  of  the  alleged  partners, 
if  warranted  by  the  evidence,  is  sustaina- 
ble. Wooten  v.  Nail.  18  Ga.  609;  Francis 
v.  Dickel,  68  Ga.  255;  Maynard  v.  Fonder, 
75  Ga.  664;  Ledbetter  v.  Dean,  82  tia.  790, 
8  S.  £.  Bep.  720;  Scofield  v.  Jones,  85  Ga. 
816,  823,  11  S.  K  Bep.  1032.  The  evidence, 
we  think,  is  sutficieut  to  sustain  the  ver- 
dict as  to  the  defendant  Dobbs.  We  have 
already  shown  it  cannot  be  sustained  as 
to  the  other  two  defendants.  Inasmuch, 
therefore,  as  the  verdict  mi^t  have  been 
found  against  Dobbs  alone,  the  same  re- 
sult may,  we  think,  be  properly  accom- 
plished by  confining  it  to  him.  Accord- 
ingly, ds  to  Dobbs  the  Judgment  is  af- 
firmed, and  as  to  Austin  and  Boylston  It 
is  reversed,  and  we  direct  that  as  to  them 
the  action  be  dismissed.  Judgment  af- 
firmed in  part  and  reversed  in  part,  with 
direction.  

(88  Oa.  M) 

PAUtn  et  aL  v.  Smith. 

(fivpreme  Court  of  Ooorvia.    Nov.  23, 1891.) 

Desd  bt  Marbibo  Woican— VAunrrr— Con- 

VEYAROB  OF  HOMKSIKAD. 

1.  A  conveyance  of  land,  executed  by  a  mar- 
ried woman  in  payment  of  her  husband's  debt, 
though  declared  by  the  statute  absolutely  void, 
ia  only  so  as  against  her,  and  upon  her  election 
to  treat  it  as  void;  coverture  being  a  personal 
privilege,  which  is  not  available  in  behalf  of  a 
stranger  to  her  title. 

2.  That  a  deed  by  a  husband  and  wife,  made 
in  1869,  recites  on  its  face  tliat  the  property  bad 
been  set  apart  as  a  homestead,  without  specify- 
ing to  whom  or  as  whose  property  it  had  l>een  so 
set  apart,  will  not  defeat  the  deed  as  a  convey- 
ance of  tiie  wife's  prior  title  to  the  premises,  the 
deed  being  executed  in  the  state  of  Alal>ama, 
and  no  actual  occupation  of  the  property  as  a 
homestead  then  or  previously  l)eing  eOiown,  and 
it  not  appearing  that  the  makers  of  the  deed 
then  or  afterwards  resided  in  Georgia. 

(SyUabv*  by  the  Court.) 

Error  from  superior  court,  Fnlton  coun- 
ty; Marshai.i-  J.  Clarke,  Judge. 

Suit  by  Palmer,  Stewart  &  Co.  against 
J  M.  Smith  to  recover  land.  Verdict  and 
judgment  for  defendant.  Plaintiffs  bring 
error.    Reversed. 

The  following  is  the  official  report: 

Palmer,  Stewart  &  Co.  brought  com- 
plaint against  Smith  for  a  certain  tract  ut 
land  in  Fulton  county.  The  evidence 
showed  that  in  1860  one  James  Jett  was 
in  poBseesion  of  the  land,  and  had  been  for 
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several  years  previously.  He  conveyed  it 
to  Thrasher,  who  conveyed  It  to  one  Sells 
In  1865  or  1866,  and  Sells  went  Into  posses- 
sion, and  conveyed  to  one  Boyd  in  1866. 
Boyd,  In  March,  1869,  conveyed  to  Mrs. 
Walls,  the  wife  of  W.  W.  Walls  Walls 
was  Indebted  to  the  plaintiffs  on  three 
notes,  and  plaintiffs  took  a  deed  to  the 
property  from  Mrs.  Walls  and  W.  W. 
Walls  in  October,  1869,  in  settlement  of  the 
notes.  This  last  deed  contained  the  fol- 
lowing clause:  "The  said  premises  de> 
scribed  having  been  recently  set  apart  as  a 
homestead  by  the  ordinary  of  Fulton 
county,  Ga.,  to-wlt,ita  the  month  of  April, 
1869. "  Walls tes'tifled,  among  other  things, 
that  he  bought  the  land  from  Boyd,  and 
the  deed  was  made  to  his  (Walls')  wile, 
and  he  and  bis  wife  afterwards  sold  to 
plaintiRs.  Defendant  Is  now  in  possession 
of  the  premises,  but  the  nature  of  his  pos- 
session or  of  his  claim  to  the  property 
does  not  appear.  Plaintiffs  have,  through 
ttieir  agent,  been  paying  taxes  on  the 
property  since  the  deed  was  made  them, 
but  have  not  been  in  possession  of  the  lot. 
The  jury,  under  direction  of  the  court,  re- 
turned a  verdict  for  defendant,  and  plain- 
tiffs moved  for  a  new  trial,  which  motion 
was  overruled,  and  they  excepted.  The 
grounds  of  the  motion  were  that  the  ver- 
dict was  contrary  to  law,  evidence,  etc. ; 
that  the  court  erred  in  charging  the  ]ury 
to  dnd  for  the  defendant;  and  for  newly- 
discovered  evidence.  In  support  of  the 
last-mentioned  ground  the  plaintiffs  pro- 
duced the  afSdavitof  theirattomey.totbe 
following  effect:  He  had  received  letters 
from  W.  W.  Walls,  attached  as  exhibits  to 
bis  affidavits,  since  the  verdict  was  ren- 
dered, in  which  Walls  states  that  bis  wife 
Is  dead,  leaving  only  one  child ;  that  this 
knowledgehas  come  to  deponent  since  the 
verdict,  and  he  did  not  know  of  it  until 
he  received  the  letter;  that  the  evidence  is 
material  underthe  ruling  of  the  court  that 
the  deed  from  Mrs.  Walls  to  plaintiffs  was 
void;  that  deponent,  as  attorney  for 
plaintiffs,  who  reside  in  Virginia,  has  had 
the  sole  manag^ement  and  care  of  the  case 
In  Its  preparation  and  trial,  and  the  facts 
thereof  connected  with  this  motion  are 
only  known  to  him;  that  he  has  not  ob- 
tained the  affidavit  of  Walls  to  the  facts, 
because  Walls  is  Inimical  to  the  Interest 
and  recovery  of  plaintiffs;  and  from  other 
letters  received  from  Walls,  who  lives  in 
Alabama,  he  knew  it  was  useless  to  ask 
him  to  give  his  affidavit  to  the  truth  of 
the  facts;  and  that  deponent  had  used  due 
diligence  in  discovering  and  preparing  the 
evidence  In  the  case.  The  first  of  the  two 
letters  attached  as  exhibits  stated  that  the 
writer  had  noticed  In  a  paper  the  decision 
In  this  case;  that  his  son,  who  was  just  of 
age,  was  going  to  commence  suit  lor  the 
property;  and  the  writer  saw  nothing  to 
keep  this  son,  the  only  child  of  Mrs.  Walls, 
from  recovering  the  property.  The  oth- 
er letter  stated  that  the  writer  did  not 
know  that  be  could  claim  any  of  bis  de- 
ceased wife's  estate,  as  the  money  that 
paid  for  the  land  belonged  to  her  and  not 
bini.and  as  he  had  deeded  his  rights  a  way, 
if  he  ever  had  any,  though  that  did  not 
affect  the  claim  of  his  son,  who  could  re- 
cover, etc. 


FultOD  ColvUle,  for  plaintiffs  in  error. 
John  L.  Hopkins  &  Son,  for  defendant  in 
error. 

Simmons,  J.  1.  Under  the  facts  reported 
the  judge  directed  the  jury  to  return  a  ver- 
dict in  favor  of  Smith,  the  defendant,  on 
the  ground  that  the  deed  put  in  evidence 
from  Walls  and  his  wife  to  Palmer,  Stew- 
art &  Co.  was  made  by  Mrs.  Walls  in  pay- 
ment of  her  husband's  debts,  and  was 
therefore  void  under  our  Code:  and  that 
Smith,  the  defendant,  could  plead  this  fact. 
The  record  does  not  show  that  Smith  was 
privy  In  blood  or  estate  to  Mrs.  Walls. 
Where  a  married  woman,  having  a  sepa- 
rate estate,  conveys  her  property  to  a 
third,  person  In  payment  of  her  husband's 
debts,  and  afterwards  seeks  to  recover  the 
property,  or  to  cancel  the  deed,  the  deed 
will  be  declared  void,  on  her  motion,  as 
against  all  persons  who  had  notice  that 
it  was  made  for  such  purpose.  But  where 
she  has  conveyed  her  separate  estate  in 
payment  of  her  husband's  debts  to  one 
party,  and  another  party  is  in  possessiun 
of  the  property,  who  is  not  in  privity 
with  her  in  blood  or  estate,  and  is  sued 
therefor  by  the  vendee  of  the  wife,  the  de- 
fendant cannot  set  up  in  his  defense  that 
the  deed  Is  void  because  made  In  payment 
of  the  husband's  debts.  This  plea  of  the 
wife  Is  a  personal  privilege,  confined  to 
her  or  her  privies;  and,  if  she  or  they  do 
not  set  it  up,  no  stranger  has  the  right  to 
do  so.  The  property  conveyed  by  her  un- 
der such  circumstances  belongs  to  her; 
and,  if  she  honestly  wishes  it  to  remain  in 
the  hands  of  her  vendee  in  payment  of  her 
husband's  just  debts,  and  does  not  choose 
to  claim  it  for  herself,  what  right  has  a 
stranger,  who  does  not  hold  under  her,  to 
set  up  this  defense,  and  put  her  money  in- 
to his  pocket?  The  plea  of  infancy  is  a 
personal  privilege,  and  no  one  but  the  in- 
fant can  avail  himself  of  it.  The  plea  of 
usury  is  also  a  personal  privilege,  and  no 
one  but  the  party  promising  usury,  or  his 
privies,  can  take  advantage  of  It.  except 
In  cases  of  insolvency.  We  think  the  plea 
of  coverture  is  also  a  personal  privilege  to 
the  wife,  and  can  avail  no  one  except  her- 
self and  her  privies.  We  therefore  hold 
thatunderthefacts  as  disclosed  by  the  rec- 
ord the  deed  from  Walls  and  wife  to  Palm- 
er, Stewart  &  Co.  was  not  void  as  be- 
tween these  parties.  Zellner  v.  Mobley,  84 
Ga.  746.11  S.  E.  Rep.  402;  Sutton  v.  Aiken. 
62  Ga.  741 ;  1  Wait,  Act.  &  Def.  157 ;  Juchert 
V.  Johnson,  (Ind.  Sup.)  9  N.  E.  Rep. 
413;  Bennett  v.  Mattingly,  110  Ind.  197, 10 
N.  E.  Rep.  299,  and  11  N.  E.  Rep.  792;  In- 
surance Co.  V.  Baker,  71  Ind.  103. 

2.  The  deed  above  referred  to  contained 
the  following  clause :  "The  said  premises 
described  having  been  recently  set  apart 
as  a  homestead  by  the  ordinary  of  Fulton 
county,  Georgia,  to-wit,  in  the  month  of 
April,  1869. "  Counsel  for  the  defendant  In 
error  contended  that  "this  was  home- 
stead property,  and  ejectment  could  not 
be  maintained  upon  that  deed.  Plaintiffs 
are  seeking  to  recover  homestead  property 
on  that  deed,  and  the  constitution  of  18^ 
denied  to  the  court  the  power  of  rendering 
or  enforcing  such  a  judgment."  Underthe 
facts  reported,  the  principle  contended  for 
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does  not  apply.  The  evidence  does  not 
show  to  whom  or  out  of  whose  property 
the  homestead  was  set  apart.  It  does  not 
show  that  Walls  and  his  wife  ever  occn- 
pled  the  land  as  a  homestead,  nor  does  It 
Show  that  they  ever  resided  In  the  state  of 
Georgia;  but  we  can  infer  that,  it  they 
ever  did  reside  in  Georgia,  they  had  re- 
moved to  the  state  of  Alabama,  because 
tlie  deed  in  controversy  was  executed  in 
that  state,  and  the  two  letters  from  Walls, 
the  bnsband, attached  to  the  motion  for  a 
new  trial,  show  that  he  still  resides  in  Al- 
abama. If  they  had  never  resided  in  this 
state,  no  homestead  could  have  been  set 
apart  to  them  under  its  laws.  It  they  had 
had  a  homestead  set  apart  to  them,  and 
removed  from  this  state  to  another,  under 
the  reasoning  of  the  dt  islon  In  the  case  of 
Bank  v.  Smlsson,  73  Gti.  422,  they  lost 
their  homestead  rights  In  the  property.  If 
this  property  was  the  wife's,  its  home- 
stead could  not  have  been  set  apart  to  them 
out  of  It.  We  think,  therefore,  that  the 
facts  as  disclosed  by  the  record  could  not 
defeat  the  deed  as  a  conveyance  of  the 
wife's  prior  title  to  the  premises.  Judg- 
ment reversed. 

(88  Oa.  78)  

Martin  v.  Bdbgwyn  et  a/. 
(Supreme  Court  of  Oeorgta.    Nov.  8S,  1891.) 

P«TITIO!l  FOB  ISiDSJCTIOS— VSRIFICATIOS— RB80I8- 

8I0S  OF  Salb  —  Appointmkjit  of  Rbcbivbr— 

COSTBHPT. 

1.  Although  the  act  of  1887  reqoires  a  petl- 
tioii  for  injunction  and  reoeiver  to  be  verified, 
yet,  where  the  veriiication  is  imperfect,  the  defi- 
eiency  may  be  supplied  by  »ffldavits  at  the  hear- 
ing in  case  the  presiding  judge  sliall  think  prop- 
er, in  the  exercise  of  bis  discretion,  to  proceed 
on  the  defective  verification.  It  is  best,  how- 
ever, to  require  proper  veriflcatiou  t>e>ore  any 
action  is  taken  on  the  petition. 

2.  A  petition  by  the  vendors  of  goods  against 
an  insolvent  purchaser,  alleging  fraud  in  the  pur- 
chase and  repudiating  the  contract  of  sale  on 
that  account,  has  equity  on  which  to  proceed  to 
reclaim  the  goods  or  their  proceeds  in  the  hands 
of  such  purchaser.  This  equity  holds  equally 
whether  tiie  term  of  credit  has  expired  or  not. 
In  such  case  a  receiver  may  l>e  appointed  to  take 
charge  of  money  and  books  of  account. 

8.  An  order  appointing  a  receiver  is  sniB- 
oiently  specific  in  its  description  as  to  notes  and 
boolcs  of  account  which  specifies  them  thus: 
"The  books,  notes,  and  accounts  of  all  kinds  of 
the  said  defendant  in  the  business  of  selling 
cigars,  snuff,  tobacco,  and  other  goods. " 

4.  Where,  in  bis  sworn  answer  to  a  rule  for 
contempt  in  not  surrendering  up  to  a  receiver 
his  money,  boolcs,  notes,  and  accounts,  the  de- 
fendant alleges  that  he  cannot  make  the  surren- 
der l>ecause,  l>efore  the  filing  of  the  petition,  be 
paid  the  money  and  transferred  the  other  assets 
to  his  sister  in  discharge  of  a  bona  fide  indebted- 
ness to  her;  that  she  now  has  possession  of  the 
money,  books,  notes,  and  accounts,  and  they  are 
not  now  in  his  power,  possession,  or  control, — 
and  where  tbis  answer  is  supported  by  the  aCB- 
davit  of  the  sister,  whose  credibility  as  a  wit- 
ness is  unimpeached,  she  admitting  on  oath  that 
she  has  the  assets,  and  it  further  appearing  that 
she  is  solvent  and  able  to  respond  to  the  plaintiffs 
or  the  receiver  for  the  same,  and  that  she  is  a 
resident  of  the  county  where  the  suit  la  pending, 
the  answer  tbus  supported  is  sufficient  to  relieve 
the  defendant  from  the  imputation  of  willful  con- 
tempt, and  the  rule  against  him  should  i>e  dis- 
otaarged;  more  especially  as  the  plaintiSs,  under 
the  facts,  are  not  dependent  upon  tbis  harsh  pro- 
ceeding to  realize  the  assets  in  question,  but  may 
reach  the  same,  if  the  testimony  alx>ve  recited 


be  false,  either  by  making  the  ttster  s  party  de- 
fendant in  the  cause,  or  by  a  regular  action 
against  her  at  the  suit  of  the  receiver. 

5.  Irregularities  in  proceedings  for  contempt 
are  immaterial  whore  the  result  is  a  sufficient 
purging  of  the  contempt,  and  a  consequent  dis- 
charge of  the  rule.  Judgment  affirmed  as  to  the 
injunction  and  receiver,  but  reversed  as  to  the 
attachment  for  contempt. 
(Syllaims  bv  the  Court.) 

Error  from  superior  court,  Falton 
county;  R.  fi.  Clark,  Judge. 

Petition  of  W.  H.  S.  Bargwyn  and  uthera 
against  J.  W.  Martin.  Judgment  for 
plaintiffs  forao  injuoctlnn  and  receiver, 
and  attachment  against  defendant  for 
contempt  In  failure  to  turn  over  certain 
property  to  the  receiver.  Defendant  brings 
error.    Modified. 

Mayson  A  Htit  and  Hopkins  &  Son,  tor 
plaintiff  In  error.  Glenn  &  ii&fidox,  BenJ. 
Phillips,  and  H'e//  A  Qoodwin,  tor  defend- 
ants in  error. 

Simmons,  J.  The  original  petition  ot 
the  plaintiffs  was  sworn  to  by  Haralson, 
their  agent,  who  made  affidavit  "that 
the  facts  stated  in  the  foregoing  petition, 
so  tar  as  they  were  stated  on  his  own 
knowledge,  were  true,  and,  so  far  as  stat- 
ed upon  the  knowledge  of  others,  be  be- 
lieved them  to  be  true."  At  the  hearing 
the  defendant  moved  to  dismiss  the  peti- 
tion on  the  ground  that  it  was  not  suffi- 
ciently verified.  The  motion  was  over- 
ruled, and  the  hearing  was  had,  when  an 
amendment  was  filed,  the  affidavit  to 
which  stated  positively  that  the  facts  con- 
tained therein  were  trne.  Affidavits  from 
other  persons  were  also  filed,  sustaining 
the  allegations  In  the  bill  and  amend- 
ments. While  the  act  ot  1887  (Acts  1887, p. 
64)  declares  that  a  petition  which  seeks 
an  extraordinary  equitable  relief  or  reme- 
dy must  be  verified,  and  while  we  think  it 
is  the  better  practice  fora  judge  to  require 
petitions  seeking  extraordinary  equitable 
relief  or  remedies  to  be  positively  verified 
before  he  grants  any  order  thereon,  still. 
If  the  petition  should  be  imperfectly  veri- 
fied, the  deficiency  may  be  supplied  at  the 
hearing  by  a  new  affidavit  to  the  petition, 
or  hy  the  affidavits  of  other  persons,  it. 
In  the  exercise  of  his  discretion,  he  should 
think  proper  to  proceed  on  the  defe>>tire 
verification.  It  the  judge  should  refuse  to 
proceed  on  account  ot  the  Insufficiency  of 
the  Verification,  we  would  not  hold  the 
ruling  to  be  erroneous.  Boykln  t.  Ep- 
stein," 87  Ga.  26, 13  S.  E.  Rep.  15.  If,  how- 
ever, the  judge  sees  proper,  in  the  exercise 
of  his  discretion,  to  allow  the  petition  to 
be  properly  verified,  either  by  a  new  affi- 
davit of  the  plaintiff,  or  by  affidavits  ot 
others  who  know  the  facts,  we  will  not 
control  his  discretion  in  so  doing.  Shan- 
non v.  Fechheimer,  76  Ga.  86;  Alspaugh  ▼. 
Adams,  80  Ga.  345,  5  8.  E.  Rep.  496. 

2.  The  defendant  also  moved  to  dismiss 
the  petition  on  the  ground  "that  the  peti- 
tion and  amendments  did  not  make  out  a 
case  tor  the  relief  sought;  that  the  evi- 
dence did  notauthorise  the  appointment 
oX  a  receiver;  that  no  receiver  could  be 
had  tor  money  in  the  hands  ot  defendant; 
that  the  appointment  of  a  receiver  for 
books,  notes,  and  accounts  was  unantbor. 
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ixA,  as  the  remedy  at  law  was  complete; 
and  that  tbe  debts  of  the  petitluners  were 
nut  due."  Tbe  petition  charges,  in  sub- 
stance, that  the  defendant  was  insolvent; 
that,  at  the  time  he  made  tbe  purchase  of 
goods  from  tbe  plaintiffs,  be  bad  no  Inten- 
tion or  purpose  to  pay  for  tbe  same,  but 
bis  intention  was  to  diaposo  of  them,  and 
put  tbe  money  in  bis  own  pocket;  that  he 
did  sell  a  large  part  of  them  to  Oregg  & 
Co.  with  intent  to  get  the  stock  of  goods 
so  sold  beyond  tbe  reach  of  bin  creditors; 
fbttt  bis  plan  was  to  acquire  goods  from 
tbe  plaintiffs  and  other  creditors  fraudu- 
lently, sell  and  dispose  of  them  In  like 
maner,  and  appropriate  the  proceeds  to 
himself;  that  he  refused  to  make  any  pay- 
ments on  bis  debts,  and  had  evaded  all  bis 
creditors,  and  declined  to  make  settle- 
ments with  them  ;  that  Oregg  &  Co.  claim 
they  are  bona  fde  purcbaserH  without  no- 
tice; that  thedetendant  sold  to  them  with 
the  intent  and  purpose  to  delay,  defraud, 
and  binder  tbe  petitioners  In  the  collec- 
tion of  their  debts,  and  to  put  tbe  said  as- 
sets, which  In  Justice  and  equity  belonged 
to  the  petitioners  and  other  creditors,  in 
tbe  shape  of  money,  aud  tbus  perfect  bis 
scheme  to  defraud  them  of  their  goods ; 
that,  if  petitioners  failed  to  reach  tbe 
money  which  Oregg  &  Co.  paid  tbe  defend- 
ant, they  would  lose  tlieir  entire  Indebted- 
ness; that  this  money  ought  to  be  appro- 
priated to  tbe  payment  of  all  tbe  credit- 
ors, aud  tbe  only  method  of  reaching  it 
was  through  tbe  action  of  tbe  court;  that 
they  bad  sold  the  defendant  goods  on  the 
faith  of  certain  representations  as  to  his 
solvency  made  by  bim  to  Dun  &  Co.,  and 
that  said  representations  were  false;  that 
he  was  insolvent  at  the  time  the  state- 
ments were  made;  that,  the  good h  being 
sold  on  thefaitb  of  the  statements,  and 
they  being  false,  the  contract  for  the  sale 
thereof  was  void,  and  they  repudiated  it; 
and,  the  defendant  having  sold  the  goods 
to  a  bona,  Sde  purchaser,  tbe  courts  would 
follow  tbe  proceeds  of  the  sale,  because 
the  defendant,  not  having  acquired  title 
to  tbe  goods,  bad  no  title  to  the  proceeds 
thereof,  but  held  tbe  same  for  the  use  of 
the  parties  from  whom  he  obtained  the 
goods.  It  may  be  fairly  Inferretl  from 
these  and  other  allegations  that  the  notes, 
accounts,  and  money  were  the  proceeds  of 
the  goods  sold  defendant  by  the  plaintiffs; 
and  we  think  the  facts  alleged  were  suffi- 
cient to  authorize  the  plaintiffs  to  proceed 
to  reclaim  their  goods  in  the  bands  of  tbe 
purchaser,  or  reclaim  tbe  proceeds  thereof. 
In  case  they  had  been  disposed  of  to  inno- 
cent purchasers.  According  to  these  alle- 
gations, tbe  defendant  was  insolvent  at 
tbe  time  of  the  purchase  of  tbe  goods,  and 
did  not  intend  at  that  time  to  pay  for  tbe 
same.  If  that  be  true,  the  sale  was  void, 
at  the  election  of  the  vendors.  The  pur- 
chaser  obtained  nu  title  to  the  goods,  and 
tbe  vendors,  could  reclaim  them  wherever 
found,  unless  they  bad  been  sold  to  Inno- 
cent purchasers;  and  in  that  event  they 
would  have  a  right  to  the  proceeds  of  the 
goods  if  such  proceeds  were  found  in  the 
defendant's  possession,  custody,  or  con- 
trol. Cnder  this  state  of  facts,  It  was  im- 
material wliether  tbe  debt  was  due  or  not. 
witere  a  debtor  by  fraudulent  means  has 


obtained  a  credit  In  the  purchase  of  goods, 
the  vendor,  upon  ascertaining  the  fraud, 
can  rescind  tbe  sale,  and  institute  proceed- 
ings to  claim  the  goods  or  the  proceeds 
thereof,  whether  the  time  of  credit  given 
the  purabaser  has  expired  or  not.  The. 
contract  to  e;lve  time  to  pay  for  tbe  goods 
is.  at  the  instance  of  the  seller,  as  void 
as  the  contract  of  sale.  And  if,  in  such 
case,  it  Is  necessary  for  tbe  protection  ot 
tbe  rights  and  interests  of  the  plaintiffs, 
the  court  may  appoint  a  receiver,  and  re- 
quire tbe  debtor  to  turn  over  to  such  re- 
ceiver his  books  of  account,  and  notes, 
and  tbe  money  arising  from  tbe  sale  of  tbe 
goods.  Ben].  Sales,§451,  ( Bennett's Amer. 
Notes,  Ed.  1888,  p.  443;)  Cohen  v.  Meyers, 
42  Ga.  46;  Johnson  v.  O'Donnell.  75  Ob. 
453. 

3.  The  order  appointing  the  receiver 
provided,  among  other  things,  that  be 
should  turn  over  "tbe  books,  notes,  and 
accounts  of  all  kinds  of  tbe  said  defendant 
iu  the  business  of  selling  cigars,  snuff,  to- 
bacco, and  other  goods."  Objection  was 
made  by  the  defendant  in  the  court  below 
to  this  part  of  the  order  because  it  did 
not  specify  what  books,  notes,  and  ac- 
counts be  must  turn  over  to  the  receiver, 
and  it  was  impossible  to  comply  with  it 
as  it  stood.  We  think  the  order  was  suffi- 
ciently specific  to  put  tbe  defendant  on 
notice  of  what  books,  notes,  and  accounts 
he  must  turn  over.  In  fact  the  order  spec- 
ifies that  they  were  the  books,  notes,  and 
accounts  "in  tbe  business  of  selling  cigars, 
suutf,  tobacco,"  etc.  Tbe  defendant  was 
a  cigar  and  tobacco  dealer.  Plaintiffs 
bad  sold  bim  cigars  and  tobacco,  and  they 
had  instituted  this  suit  to  recover  the  ar- 
ticles sold,  or  the  proceeds  thereof.  The 
litigation  was  entirely  about  these  mat- 
ters. So  far  as  the  record  discloses,  tbe  de- 
fendant bad  no  other  business  than  that 
of  dealing  in  cigars  and  tobacco;  and.  It 
he  had,  the  order  did  not  call  for  the 
books,  notes,  etc..  In  any  other  business. 
It  seems  to  us  that  the  order  was  suffi- 
ciently specific  to  put  a  man  of  the  weak- 
est mind  on  notice  of  wbat.books,  notes, 
and  accounts  were  required  ot  him. 

4,  5.  The  fourth  head-note  fully  covers 
tbe  question  decided,  and  needs  no  further  . 
elaboration.  The  fifth  head-note  likewise 
covers  bome  minor  points  of  irregularity 
made  In  the  billot  exceptions;  and  It  Is 
needless  to  comment  upon  them,  as  we 
hold  that  the  defendant  had  sufficiently 
purged  himself  of  contempt.  Judgment 
affirmed  as  to  injunction  and  receiver,  but 
reversed  as  to  the  attachment  for  con- 
tempt. 

(88  Oa.  81) 

Uatboock  v.  State. 

iSupreme  Court  of  Oeorgia.    Nov.  28, 1891.) 

SwiNSLiNo  —  Rbpresbntations  a«  to  Wealth- 
Indictment  —Vbkdict  —  Sentej'cb —  Sevel^l 
CouNTB — Evidence— Chabactbr. 

1.  Representations,  by  a  party  applying  for 
credit,  that  be  was  perfectly  solvent,  and  re- 
sponsible for  his  debts,  and  was  good  for  his  ob- 
ligations, are  representations  of  nis  respectabil- 
ity and  wealth,  and,  if  false,  are  within  section 
4587  of  the  Code,  which  declares  that,  "if  any 
person,  by  false  representation  of  bis  own  re- 
spectability, wealth,  or  mercantile  correspond- 
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ence  and  connections,  shall  obtain  a  credit,  and 
thereby  defraad  any  person  or  persons  of  any 
monejs  goods,  chattels,  or  other  valuable  thing, 
*  *  *  such  person  so  offending  shall  be  deemed 
a  cheat  and  swindler. " 

2.  Where  the  trial  is  had  at  the  same  timo 
on  two  counts  in  an  accusation,  a  verdict  of 
guilty  on  one  count  alone  is  an  acquittal  on  the 
other;  but  such  acquittal  does  not  vitiate  the 
conviction,  although  both  counts  may  relate  to 
the  same  transaction. 

8.  Where  goods  are  obtained  by  false  repre- 
sentations mixed  with  true  ones,  if  the  false  are 
separable  from  the  true,  and  are  material,  and 
had  a  material  influence  in  effecting  the  fraud, 
they  alone  may  be  alleged  in  the  indictment  or 
accusation,  and  the  conviction  will  be  upheld  al- 
though other  representations,  not  false,  consti- 
tuted a  material  part  of  the  inducement  on  which 
the  prosecutor  gave  the  credit,  and  parted  with 
bis  goods. 

4.  Where  the  fruits  of  a  criminal  fraud 
amounted  to  more  than  tUOO,  a  fine  of  (1,000  is 
not  an  excessive  or  unusual  punishment. 

5.  The  sentence,  being  that  the  accused  "pay 
a  fine  of  one  thousand  dollars,  and  costs  of  this 
prosecution,  or  be  confined  in  the  common  jail 
for  twelve  months, "  is  in  the  alternative.  When 
in  the  alternative,  the  imprisonment  is  a  part 
of  the  punishment,  and  cannot  exceed  the  limit 
of  six  months.  Direction  given  to  modify  sen- 
tence as  to  imprisonment  in  Jail  in  accordance 
with  section  4705  of  the  Code. 

6.  An  affidavit  on  which  an  accusation  is 
founded  in  the  city  court  may  charge  two  misde- 
meanors of  the  same  class  as  committed  by  the 
same  person,  and  the  accusation  founded  thereon 
may  consist  of  two  counts,  each  charging  one  of 
the  offenses  set  forth  in  the  aflBdavit;  and  the 
prosecutor  will  not  be  compelled  to  elHct  be- 
tween these  counts  at  the  trial,  where  it  appears 
from  the  evidence  that  both  of  them  relate  to  the 
same  transaction. 

7.  Where  the  aiBdavit  sets  out  one  of  the 
offenses,  and  adds  the  facts  concerning  the  other, 
introducing  these  facts  with  the  phrase,  "the  de- 
oonent  further  charges  and  accuses  the  said  W. 
ll.  Hathcock  with  misdemeanor  in  this,  "the ver- 
ification of  the  aflBdavit  is  not  confined  to  these 
terms  of  accusation,  but  extends  also  to  the  facts 
as  set  out  in  the  subjoined  statement  as  to  the 
mode  of  committing  the  misdemeanor. 

8.  That  the  accused  had  unlimited  credit  with 
another  house  was  not  relevant  upon  the  ques- 
tion of  whether  he  had  misrepresented  his  solv- 
ency to  the  prosecutor,  and  thereby  defrauded 
him. 

9.  Promissory  notes  of  the  accused,  executed 
after  the  misrepresentation  complained  of,  in  re- 
newal of  debts  existing  before,  were  admissible 
in  evidence  to  show  the  amount  of  his  liabilities 
at  the  time  he  represented  himself  as  solvent. 

10.  Objection  to  evidence  generally,  with  no 
statement  of  the  grounds  on  which  the  objection 
was  based  at  the  time  it  was  made,  will  not  be 
considered. 

11.  Proof  of  good  character  will  not  binder 
conviction  if  the  guilt  of  the  defendant  is  plainly 
proved  to  the  satisfaction  of  the  jury,  and  so  to 
Instruct  the  jury  is  not  "gratuitous,  unnecessary, 
argumentative,  and  hurtful  to  the  defendant " 

12.  The  verdict  was  warranted  by  the  evi- 
dence. 

ISyUabus  by  the  Court.) 

Error  Irom  city  court  of  Atlanta;  How- 
ard Van  Epps,  Judfce. 

ProBecution  agaliiBtW.  M.  Hathcock  for 
making  fraudulent  representations  as  to 
his  flnanclal  respuuBlbllity.  Verdict  of 
guilty,  and  judgment  thereon.  Defend- 
ant brings  eiTor.    Affirmed. 

J.  W.  Longiao,  W.  Y.  Atkinson,  Arnold 
A  Arnold,  and  T.  W.  LathHW,tor  plaintiff 
In  error.  F.  M.  n'Bryan,  City  Sol.,  and 
Rosser  &  Carter,  for  the  State. 


SiM.MONS,  .T.  The  accusation  against 
Hathcuck  contained  two  counts.  The 
first  was  that  Hathcock  was  guilty  of  the 
offense  of  mindemeanor,  "in  that  said 
Hathcock,  in  Fulton  county,  on  or  about 
May  23,  1889,  did,  by  false  and  fraudulent 
representatiouB  as  to  his  own  respectabll- 
ity,  wealth,  and  commercial  standing, 
cheat  and  defraud  A.  P.  Morgan  ont  of 
certain  merchandise  to  the  value  off  921 .35, 
to-wit:  The  said  W.  M.  Hathcock  repre- 
sented to  said  Morgan  that  be  (Hathcuck) 
was  the  owner  of  a  certain  tract  of  land 
in  Campbell  county,  Georgia,  containing 
six  hundred  acres,  and  also  was  the  sole 
owner  of  two  certain  mills,  in  his  own 
right  and  title,  and  upon  these  representa- 
tions induced  Morgan  to  extend  to  him 
credit  for  a  lot  of  com,  bran,  oats,  and 
hay  to  the  said  amount  of  f92I.S5,  when 
In  truth  and  in  tact  one  o(  these  mills  did 
not  belong  to  Hathcock,  and  he  had  no 
title  to  it,  as  he  repretsente<l.  Said  Hath- 
cock, by  said  false  and  fraudulent  repre- 
sentations, induced  said  Morgan  to  part 
with  his  property  as  aforesaid,  and  there- 
by cheated  and  defrauded  hira  out  of  the 
amount  ot  f921.S5;  said  Hathcock  know- 
ing at  the  time  he  made  said  representa- 
tions that  they  were  false,  and  were  made 
for  the  purpose  of  cheating  and  defrauding 
said  Morgan,  as  aforesaid,  and  did  there- 
by cheat  and  defraud  him."  The  second 
count  (omitting  the  formal  part)  charged 
that  Hathcock  represented  to  Morgan 
that  he  was  "perfectly  solvent  and  re- 
sponsible for  his  debts,  and  was  good  for 
hiH  obligations,  and  thereby  induced  the 
said  Morgan  topart  with  certain  merchan- 
dise to  the  value  ot  nine  hundred  and 
twenty-one  and  35-100  dollars,  •  •  • 
when  In  truth  and  fact  the  said  Hathcock 
was  then  and  there  deeply  insolvent,  and 
he  knew  the  same  when  he  made  theafore- 
said  false  and  fraudulent  representations; 
and  said  false  representations  were  made 
for  the  purpose  of  cheating  and  defraud- 
ing the  said  A.  P.  Morgan,  and  did  there- 
by cheat  and  defraud  him,  as  aforesaid. 
The  said  A.  P.  Morgan  was  induced  to 
extend  credit  to  tliesald  Hathcock  upon 
his  false  and  fraudulent  statements,  be- 
lieving at  the  time  that  they  were  true; 
but  the  Bald  Hathcock,  knowing  that  they 
were  false  and  fraudulent,  made  the  same 
for  the  purpose  of  cheating  and  defraud- 
ing, and  thereby  did  cheat  and  defraud, 
as  aforesaid,  contrary  to  law,"  etc.  The 
defendant  demurred  to  the  second  count 
of  the  accusation  on  the  ground  that  it 
set  forth  no  offense  under  the  laws  ot 
Georgia.  The  demurrer  was  overruled, 
and  be  excepted.  A  trial  was  had,  and 
the  defendant  was  convicted  on  the  sec- 
ond count;  and  he  moved  In  arrest  of  judg- 
ment on  the  ground  taken  In  the  demurrer, 
and  also  upon  the  ground  that  "he  had 
been  acquitted  on  the  first  count,  and, 
having  been  so  acquitted.  It  was  not  law- 
ful that  he  should  be  convicted  on  the  sec- 
ond count,  because  the  charges  therein 
made  were  covered  by  the  charge  in  the 
first  count.  If  the  representations  stated 
In  the  second  count  were  made,  they  were 
made  at  the  time  ot  the  representations 
charged  In  the  first  count;  and  the  charge 
in  the  second  relates  to  and  is  covered  by 
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tbe  transactions  which  relate  to  and  are 
covered  by  the  first  count. "  Tbismotiun 
was  also  overruled.  Tbe  defendant  then 
made  a  rnotlon  for  a  new  trial  on  the  sev- 
eral grounds  set  out  In  the  report,  which 
was  overruled,  and  he  excepted. 

1.  Counsel  for  the  plaintiff  lu  error  con- 
tended that  the  court  erred  in  overruling 
bis  demurrer  to  the  second  count  of  the 
accusation,  and  In  refusing  to  arrest  the 
judgment  entered  ♦hereon.  He  contended 
that  tbe  allegations  ia  tbe  second  count 
were  not  suflaeient  in  law  to  authoriae  a 
conviction.  Our  Code,  S  4587,  provides 
that  "if  any  person,  by  false  representa- 
tion of  bis  own  respectability,  wealth,  or 
mercantile  correspondence  and  connec- 
tions, shall  obtain  a  credit,  and  thereby 
defraud  any  person  or  persons  of  any 
money,  goods,  chattels, "etc., such  person, 
on  conviction,  shall  be  punished,  etc.  We 
tblnk  that  where  one  person  falsely  repre- 
sents to  another  that  he  is  perfectly  solv- 
ent and  responsible  for  his  debts,  and  is 
good  for  his  obligations,  and  by  means  of 
such  false  representations  obtains  a  cred- 
it, and  defrauds  auother  of  goods,  such 
false-  representations  are  within  the  stat- 
ute. A  representation  ot  solvency  and 
ability  to  pay  debts  is  a  representation, 
to  a  certain  extent,  of  bis  wealth.  It  is 
not  necessary  that  he  should  represent 
that  he  Is  wealthy  before  he  can  be  indict- 
ed under  this  section.  A  representation 
of  solvency  is  a  declaration  that  be  has 
property  sufficient  to  pay  all  his  debts, 
and  the  one  about  to  bu  Incurred ;  and 
when  he  adds  thereto  that  be  is  respon- 
sible for  his  debts,  and  good  for  his  obliga- 
tions, it  emphasizes  tbe  representation, 
and  Is  more  likely  to  deceive  the  creditor. 
If  tbe  representations  thus  raadearefrand- 
ulent,  and  the  creditor  is  thereby  defraud- 
ed, the  person  making  them  is  guilty,  un- 
der this  section  of  the  Code.  This  is  cer- 
tainly in  accordance  with  good  morals, 
sound  principle,  and  right  dealing  between 
man  and  man.  A  man  who  has  defraud- 
ed bis  neighbor  by  such  false  representa- 
tions, and  has  obtained  his  goods,  and 
refused  to  pay  for  them,  has  no  right  to 
complain  if  be  is  adjudged  guilty,  and 
punlHhed  for  the  fraudulent  act.  Clifford  v. 
State,  56  Ind.  245;  Com.  v.  Wallace,  114 
Pa.  St.  405,  6  Atl.  Rep.  685. 

2.  Counsel  for  tbe  plaintiff  In  error 
claimed  that  tbe  court  erred  In  not  arrest- 
ing the  judgment,  because  the  jury  acquit- 
ted tbe  defendant  on  the  first  connt;  and. 
It  being  the  same  tronsaction,he  was  nec- 
essarily acquitted  on  the  second.  He  cites 
on  this  point  Roberts  v.  State,  14  Ga.  8, 
and  Blair  v.  State,  81  Ga.  631,  7  S.  E.  Rep. 
855;  but  It  will  be  seen  by  reference  to 
these  casus  that  they  refer  to  separate  and 
Independent  trials  on  different  indictments. 
Neither  of  the  cases  holds,  where  a  person 
Is  tried  at  one  time  upon  two  counts  of  an 
Indictment,  an  acquittal  on  one  amounts 
to  an  acquittal  on  the  other.  On  the  con- 
trary, the  law  is  that,  where  a  trial  Is  bad 
at  tbe  same  time  on  two  counts  of  an  in- 
dictment or  accusation,  a  verdict  of  guilty 
on  one  count  alone  is  an  acquittal  on  the 
other;  but  such  acquittal  does  not  vitiate 
tbe  conviction,  although  both  counts  may 
telate  to  tbe  same  transaction. 

v.l38.E.no.37— 61 


3.  It  Is  also  contended  that  tbe  evidence 
showed  that  the  representations  were  all 
made  at  the  same  time,— that  Is,  that  the 
defendant  said  that  be  bad  600  acres  ot 
land  and  two  mills,  and  was  perfectly  solv- 
ent and  responsible  for  bis  debts,  and 
good  for  bis  obligations, — and  that  tue 
prosecutor  testified  that  he  gave  him  cred- 
it on  the  faith  of  all  the  representations, 
and  not  one  alone, .and  that.  Inasmuch  as 
tbe  jury  bad  found  that  tbe  representa- 
tions concerning  the  land  and  tbe  mills 
were  true,  he  could  not  be  convicted  where 
only  one  of  the  representations  was  false. 
We  think  that,  where  a  person  makes  rep- 
resentations to  auother  for  the  purpose 
of  obtaining  credit,  and  some  of  the  rep- 
resentations are  true,  and  one  of  them  Is 
false,  and  he  knows  It  to  be  false  at  the 
time,  and  the  false  one  can  be  separated 
from  those  that  are  true,  and  It  material- 
ly influenced  tbe  mind  of  the  other  party 
in  giving  credit,  tbe  false  representation 
may  be  alleged  alone  In  a  second  count  of 
tbe  indictment  or  accusation,  and  a  con- 
viction thereon  will  be  upheld,  although 
tbe  other  representations,  not  false,  con- 
stituted a  material  part  of  the  inducement 
on  which  the  prosecutor  gave  the  credit, 
and  parted  with  his  goods.  On  trials  under 
this  statute.  It  Is  not  necessary.  In  order 
to  sDStaln  a  conviction,  to  prove  that  all 
tbe  representations  were  false.  If  it  were 
BO,  a  conviction  under  tbe  statute  could 
rarely  be  bad,  because  a  person  who  In- 
tended to  defraud  another  by  false  repre- 
sentations could  always  mis  enough  truth 
with  the  false  to  prevent  a  conviction.  2 
Bish.  Crlm.  Law,  §  418;  2  Whart.  Criui. 
Law,  §  776;  People  v.  Blanchiird,  90  N.  T. 
314;  Beasley  v.  State,  59  Ala.  20. 

4  and  5.  The  bill  of  exceptions  states  that 
after  the  motion  In  arrest  ot  judgment 
was  overruled  the  court  sentenced  tbe  de- 
fendant to  pay  a  fine  of  91,000,  or  to  be 
confined  In  tbe  common  Jail  of  the  county 
for  a  period  of  12  months.  This  sentence 
was  excepted  to  on  the  ground   that  the 

funishment  was  excessive  and  unusual, 
n  the  fourth  head-note  above,  we  bold 
that  where  tbe  fruits  of  a  criminal  fraud 
amounted  to  more  than  $900  a  fine  of  f],- 
UOO  is  not  an  excessive  or  unusual  punish- 
ment. Bnt  while  that  may  be  true  as  to 
the  fine  Imposed,  the  bill  of  exceptions  cer- 
tified to  by  the  judge  shows  that  the  sen- 
tence was  in  the  alternative, — either  to 
pay  a  fine  of  f  1,000,  or  be  imprisoned  12 
months  In  jail.  Tbe  judge.  In  passing  sen- 
tence upon  a  criminal  fonnd  guilty  of  a 
misdemeanor,  can.  If  be  chooses,  make  tbe 
sentence  in  the  alternative;  but,  when  he 
doeR  so,  his  discretion  as  to  imprisonment 
is  limited  by  section  4705  of  the  Code, 
which  prescribes  that  punishment  in  the 
common  jail  shall  not  exceed  six  months.' 
If,  however,  he  simply  puts  a  fine  upon  tbe 
criminal.  It  seems  that  he  can  enforce  tbe 
payment  of  that  fine  by  an  unlimited  im- 
prisonment in  jail;  and  in  that  event  tbe 
Imprisonment  does  not  discharge  the  fine, 
although  the  judge  or  other  competent 
authority  may  afterwards  release  the  pris- 
oner from  jail.  Brock  V.  State.  22  Ga.  98; 
McMeekIn  v.  State,  48  Ga.  385;  Church, 
Hab.  Corp.  §  308;  Fischer  v.  Hayes,  6  Fed. 
Rep.  71.    But,  inasmuch  as  this  was  an  al- 
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tematlve  Rentence,  and  the  linprlHonment 
inflicted  was  not  to  enforce  tlie  payment 
of  a  fine,  bat  aa  a  punlsliment,  the  cuurt 
exceeded  its  powers  in  respect  to  impris- 
onment iu  Jail.  Where  the  im*prfsonment 
is  a  part  of  the  punishment,  and  not  to 
enforce  a  flne.  sis  months  in  the  common 
Jaii  is  the  limit.  We  therefore  direct  that 
the  Judge  modify  the  imprisonment  part  of 
the  sentence  so  as  not  to  exceed  the  limits 
authorised  by  the  statute. 

6.  There  were  other  grounds  taken  in  the 
bill  of  exceptions  and  In  the  motion  for  a 
new  trial  which  are  fully  covered  by  the 
eth,  7th,  8th,  0th,  10th,  11th, and  12th  head- 
notes;  and  we  deem  it  unnecessary  to 
elaborate  them  further.  Judgment  af 
Armed,  with  direction. 


(88  Qa.  ISO) 

Rogers  et  a/,  t.  Roberts,  Jud^e. 

(Supreme  Court  of  Oeorgta.    Nov.  2S,  189L) 

Hamuamos  to  Jucas  —  Cobbcotioks  in  Bili,  or 

EXOBFnONS. 

After  a  Jadge  has  corrected,  sierned,  and 
certified  a  bill  of  ezoeptlons,  haWng  Interlined 
in  the  certificate  a  reference  to  the  oorreotions 
made  byhiiiit«nd  the  plaintiff  taeiTor  has  served 
and  filed  the  bill  of  exceptions  tiias  certified,  and 
caused  It,  together  with  the  record,  to  be  trans- 
mitted to  tms  court,  thereby  recognizing  and 
Adopting  suoh  bill  of  exceptions  as  suffieient,  it 
is  too  late  to  apply  to  this  conrt  for  a  rrunidnraug 
to  compel  the  judge  to  omit  the  corrections  he 
had  made  in  the  bill  of  exceptions  as  originally 
presented  to  him,  and  sien  another  certificate, 
free  from  suoh  interlineauon. 
(SyUalma  by  the  Court.) 

Application  of  J.  S.  R'>j;era  and  others 
for  a  writ  of  mnadamns  to  D.  M.  Poberts, 
Judge,  to  compel  bim  to  omit  certain  cor- 
rections in  a  bill  of  exceptions.  Writ  de- 
nied. 

A.  C.  Pate  and  J.  H,  Martin,  tor  moT- 
ants. 

Mapdamus  denied. 

(88  Oa.  88) 


RODOERS  V.  MOORR. 


(Supreme  Court  of  Oeorgla.    Nov.  28, 1891.) 

CoMPBTBNCT  OP  Witness  —  Tbansaotions  with 
Decedbkt — Dbbd  a  Mobtoaob — Evidence. 

1.  Where  an  attorney  was  employed  to  pro- 
cure a  bond  for  one  charged  with  a  criminal 
offense,  and  did  so,  taking  from  the  person  so 
charged  a  deed  to  indemnify  him  against  loss  on 
account  of  said  bond,  and  afterwaras  the  defend- 
ant in  such  criminal  case  borrowed  money  from 
another  to  settle  tbe  same,  and  the  attorney,  at 
the  request  of  the  defendant,  quitclaimed  the 
proi>erty  to  the  lender  as  a  security  for  such 
money,  held,  that  in  a  controversy  as  to  the  title 
of  the  land  between  the  estate  of  the  lender  and 
that  of  the  defendant  in  the  criminal  case,  both 
being  dead,  such  attorney  was  a  competent  wit- 
ness to  prove  the  above-recited  facts,  and  also  an 
admission  by  the  lender  that  the  money  he  ad- 
vanced upon  such  quitclaim  deed  had  all  been 
repaid. 

2.  When  the  question  at  issue  is  whether  a 
deed  was  made  as  an  absolute  conveyance  of 
property  or  simply  as  a  security  for  money  ad- 
vanced to  the  maker,  evidence  of  the  value  of 
the  property  at  the  time  the  deed  was  made  is 
pertinent  and  material. 

S.  None  of  the  questions  made  in  the  bill  of 
exceptions  famish  any  cause  for  reversing  the 
Judgment. 
(Syllabue  by  the  Court) 


Error  from  superior  court,  Fnlton  coan- 
ty;  Marshall  J.  CiMRKK,  Judge. 

Suit  by  Robert  L.  Rodgers,  administra- 
tor, against  Sarah  Moore  to  recover  land. 
Judgment  for  defendant.  Plaintiff  brings 
error.    AfBrmed. 

ttobt.  L.  RoUgera,  for  plaintiff  in  error. 
Speairs  &  Roan  and  Rosser  A  Carter,  tor 
defendant  in  error. 

Simmons,  J.  Rodgers,  as  administrator 
of  Beclc,  brought  complaint  for  land 
against  Sarah  Moore.  The  title  he  relied 
on  was  a  deed  from  Ollesand  Sarah  Moore 
to  Daniel, and  a  deed  from  Daniel  to  Beck. 
It  seems  that  OUes  Mnore  was  charged 
with  some  criminal  offense,  and  placed  in 
Jail,  and  that  he  sent  for  Daniel,  an  at- 
torney, and  procured  him  to  have  a  bond 
made  for  his  (Moore's)  appearance  at 
court,  so  that  he  might  be  discharged 
from  Jail  until  bis  trial.  Daniel  got  up 
the  bond,  and  Moore,  to  «ecure  Daniel, 
made  him  a  deed  to  the  land  in  dispnte. 
Moore  subsequently  settled  the  criminal 
case  by  paying  fllO.  He  borrowed  this 
money  Irum  Beck,  and  requested  Daniel 
to  make  a  deed  to  the  land  to  Beck,  to 
secure  him  in  the  payment  of  the  money 
borrowed.  Daniel  was  not  Moore's  at- 
torney except  in  procuring  bis  appeareince 
bond.  He  was  not  his  attorney  iu  the  set- 
tlement of  the  case,  nor  when  Moore  bor- 
rowed the  money  from  Beck,  nor  when  the 
deed  was  made  to  Beck  at  Moore's  re- 
quest. Beck  afterwards  told  Daniel  that 
Moore  had  paid  bim  the  money  borrowed. 
Moore  and  Beck  both  died  before  the  com- 
mencement of  this  action.  When  Daniel 
was  placed  upon  the  stand  by  the  defend- 
ant, and  asked  about  the  deed  he  had 
made  to  Beck,  the  plaintiff  objected  on 
the  ground  that  Beck  was  dead,  and  that 
the  witness  was  attorney  for  Giles  Moore. 
The  court  overruled  the  objection,  and  al- 
lowed the  witness  to  testify,  and  to  tbla 
the  plaintiff  excepted. 

1.  We  know  of  no  reason  which  ren- 
dered Daniel  incompetent  to  testify  as  to 
the  matters  inquired  about.  The  plaintiff 
relied  upon  the  deed  from  Moore  tp  Daniel 
and  the  deed  from  Daniel  to  Beck  to  re- 
cover the  land.  The  defendant  set  up  that 
the  deed  from  Daniel  tu  Beck  was  given 
to  secure  a  loan  which  Beck  had  made  to 
Uoore,  and  that  the  loan  had  been  repaid 
by  Moore.  Daniel  was  never  the  attor- 
ney of  Beck,  nor  was  he  attorney  for 
Moore,  except  to  procure  a  bond.  After 
the  bond  was  procured,  his  relationship 
to  Moore  as  attorney  censed.  After  it 
ceased,  Moore  borrowed  the  money  from 
Beck,  and  requested  Daniel  to  make  Beck 
a  quitclaim  deed  to  the  land  to  secure 
Beck  for  the  money  borrowed.  The  bond 
procured  by  Daniel  for  Moore  had  served 
its  purpose,  and  he  was  discharged  from 
jail.  Moore  had  settled  the  crinitnal  case, 
and  had  borrowed  the  money  from  Beck 
to  make  the  settlement,  and  in  these 
transactions  Daniel  was  not  his  attorney 
or  agent  iu  any  manner.  There  was  no 
reason  why  Daniel  should  be  Incompetent 
to  testify  as  to  the  transaction  between 
Moore  and  Beck.  He  had  no  interest  iu 
the  matter,  and  was  not  at  that  time  the 
agent  or  attorney  of  either  of  them.    Nor 
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was  there  any  reason  why  he  sboDld  not 
testify  to  the  adnrilBsIons  of  Beck  that 
Muore  bad  paid  him  the  money.  He 
would  not  have  been  incompetent  under 
the  evidenre  act  of  1S66,  nor  was  he  under 
the  amendatory  act  of  ]S89. 

2.  Sarah  Moore,  the  defendant,  had  filed 
a  plea  that  the  deed  vcas  made  to  secure 
a  loan  from  Beck  to  Moore,  and  that  the 
loan  had  been  paid  olt.  The  considera- 
tion expressed  In  the  deed  was  fllO. 
When  the  plulatiff  was  testifying  as  a  wit- 
ness, the  defendant's  counsel  asked  him 
the  value  of  fbe  land,  to  which  be  ob- 
jected. The  court  overruled  the  objec- 
tion, and  compelled  the  plaiutiSto  testify 
as  to  its  value.  He  testified  that  it  was 
worth  between  J400  and  f500,  or  may  be 
fSOO  or  $600.  The  question  at  issue  being 
whether  the  deed  was  an  absolute  con- 
veyance or  simply  a  security  for  money 
advanced  to  the  maker,  evidence  of  the 
value  of  the  property  at  the  time  the  deed 
was  made  was  pertinent  and  material. 
Evidence  that  at  the  time  the  deed  was 
made  the  property  was  worth  f.50O  or 
$600,  the  consideration  of  the  deed  being 
only  $110,  was  strong  proof  to  sustain 
the  defendant's  plea,  and  the  court  was 
right  In  overruling  the  objection. 

3.  There  are  other  questions  made  In 
the  bill  of  exceptions,  but  none  of  them 
furnish  any  cause  for  reversing  the  Jndg- 
meut.    Judgment  afl3rmed. 

(88  Oa.  100)  

Stiixwbll  et  al.  v.  Savannah  Grocery 

Co.  et  al. 
{Svipreme  Court  of  QeorgUi.    Nov.  38, 1891.) 

FbAOSDLBXT  C!oimTANCK8 — APPOINTMENT  OF  Bjl- 
CEITKR— INTBRIOOCTOBT  ISJCNCTION. 

1.  In  90  far  as  tbe  petition  in  this  case  rests 
on  the  insolvent  traders'  act  or  on  the  assignment 
act,  it  is  unsupported  by  the  facts  in  evidence. 
Granting  that  the  evidence  makes  a  jrrima  facie 
case  of  fraudulent  conveyance  by  an  Insolvent 
Arm  of  all  of  its  property  to  a  single  creditor,  to 
the  injttiT  of  the  other  creditors,  the  purchasing 
creditor  being  solvent  and  able  to  respond,  and 
the  complaining  creditors  being  without  judg- 
ments or  other  liens,  and  having  no  claim  to  the 
property  by  reason  of  fraud  in  the  creation  of 
theur  demands  or  otherwise,  no  sufQcient  cause 
tor  an  interlocutory  injunction  and  receiver  as  to 
this  property  appears.  It  was  certainly  error  to 
appoint  a  receiver  unconditionally,  without 
offering  the  porchaser  the  alternative  of  giving 
bond  and  secarity  in  lieu  of  surrendering  the 
property  to  a  receiver. 

2.  The  case  of  DeLacy  v.  Hurst,  88  Oa.  238,  9 
B.  E.  Rep.  1052,  rules  nothing  as  to  interlocutory 
injunctions  or  receivers.  The  uniformity  proced- 
ure act  of  1887  does  not  make  extraordinary  rem- 
edies applicable  or  available  where  they  were  not 
so  ttefore. 

(Syllabus  by  the  Court.) 

Krror  from  superior  court,  Montgomery 
county;  D.M.  Roberts, Judge.    Reversed. 

Creditors'  bill  by  Savannah  Grocery 
Company  and  others  against  Still  well, 
Mlllen  &  Co.  Order  granting  an  injunc- 
tion and  appointing  a  receiver.  Defend- 
ants bring  error. 

The  following  Is  the  official  report : 

The  Savannah  Grocery  Company  et  al., 
creditors  of  Peacock,  Peterson  &  Co.,  filed 
their  petition  In  the  nature  of  a  general 
Creditors'  bill,  alleging  they  are  creditors  of 
the  firm  named,  which  iscomposed  otO.  W. 


Peacock  and  of  W.  M.  and  C.  R.  Peterson. 
Peacock,  Peterson  &  Co.  are  merchants  of 
Montgomery  county,  and  are  also  en- 
gaged in  the  saw-mill  business,  and  as 
such  traders  and  lumber  manufacturers 
bought  from  petitioners,  from  time  to 
time,  goods  to  be  used  by  them'  in  the 
course  of  their  business.  In  their  store  as 
well  as  in  carrying  on  their  saw-mlU ;  and 
are  indebted  as  set  out  In  an  exhibit.  Pe- 
titioners have  demanded  payment  of  such 
of  their  debts  us  have  matured,  which  has 
been  refused.  Peacock,  Peterson  &  Co. 
own  a  large  amount  of  real  and  personal 
property  located  principally  In  Montgom- 
ery coutity,  and  have  enjoyed  good  credit 
with  petitioners  and  others,  based  upon 
the  knowledge  of  creditors  of  the  large 
amount  of  assets  of  the  firm,  as  well  as 
upon  the  good  standing  of  its  members. 
They  did  business  In  Savannah  with  Still- 
well,  Mlllen  &  Co.  as  fttctors,  who  claim 
to  be  creditors  of  Peacock,  Peterson  & 
Co.  for  some  $10,000,  and  they  have  upheld 
the  credit  of  Peacock,  Peterson  &  Co.  In 
Savannah  to  petitioners,  whenever  in- 
quiry was  made  of  them,  asserting  that 
Peacock,  Peterson  &  Co.  were  good  and 
solvent,  and  that,  while  they  held  a  mort- 
gage to  secure  their  debt,  the  property 
upon  which  it  was  given  was  worth  four 
times  their  debt:  and  In  this  way  aided 
greatly  Peacock,  Peterson  &  Co.  In  ob- 
taining cre<lit  from  petitioners.  On  Janu- 
ary 16,  1891,  Stillwell,  Mlllen  &  Co.  ob- 
tained a  mortgage  from  Peacock,  Peter- 
son &  Co.  to  secure  a  debt  of  $7,000  princi- 
pal, with  Interest,  duein  90  days;  on  March 
6, 1891,  another  mortgage,  further  secur- 
ing the  $7,000;  and  upon  March  16,1891, 
another,  securing  payment  of  a  note  of 
$5,000,  payable  four  months  after  date, 
and  dated  March  6,  1891;  all  of  which 
mortgages  are  of  record.  These  mort- 
gages covered  all  the  partnership  prop- 
erty, embracing  property  described  in  the 
petition,  and  were  given  subject  to  a 
mortgage  for  $6,000,  dated  Novembers, 
1890.  to  the  Hawkinsville  Bank  &  Trust 
Company,  upon  which  last-named  debt 
only  $2,000 principal  remained  due.  On  May 
1,1891.  the  three  mem  t>ers  of  the  firm  of  Pea- 
cock, Peterson  &  Co.,  who  were  in  Savan- 
nah at  the  special  instance  of  Stillwell,  Mll- 
len &  Co.,  made  a  conveyance  to  the  latter 
in  con.Hlderation  of  thirteen  thousand  oneor 
two  hundred  dollars,  of  which  $400  was  to 
be  paid  W.  M.  and  $200  C.  R.  Peterson, 
conveying  all  the  partnership  property 
aud  assets  of  Peacock,  Peterson  &  Co.  In 
payment  of  the  balance  due  Stillwell,  Mll- 
len &  Co.,  of  between  $9,000  and  $10,000, 
and  the  balance  of  the  debt  due  the  bank 
and  trust  company,  of  about  $2,000,  and 
about  $1,800  alleged  to  be  due  for  labor 
claims  at  the  mills  of  Peacock,  Peterson 
&  Co.;  Stillwell.  Mlllen  &  Co.  agreeing 
then  and  there  with  Peacock,  Peterson  & 
Co.  that  they  would  pay  all  the  claims 
against  Peacock,  Peterson  &  Co.  which 
were  liens  or  were  for  supplies  or  goods 
furnished  them  in  their  saw-mill  and  mer- 
cantile business,  and  would  assist  thtm  In 
arranging  their  other  Indebtedness;  and 
also  agreeing  that  Peacock,  Peterson  & 
Co.  should  have  the  privilege  of  paying 
the  money  named  In  the  conveyance  to 
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StlUwell,  Millen  &  Co.  witbln  a  reasonable 
time,  whereupon  they  would  convey 
back  the  property,  II  that  course  were 
desired  by  Peacock,  Peterson  &  Co. ;  Still- 
well,  Millen  &  Co.  expressly  stating  that 
they  did  not  desire  the  property,  but  only 
payment  of  their  debt,  and  asserting  that 
it  would  be  in  every  way  better  lor  Pea- 
cock, Peterson  &  Co.  to  put  the  title  In 
them  of  all  the  assets  than  to  have  a  fore- 
closure of  the  mortgage,  as  the  expense  of 
the  foreclosure  would  be  very  great,  .and 
would  amount  to  a  breaking  up  in  busi- 
ness. At  the  time  of  and  immediately 
after  the  signing  of  said  conveyance  Still- 
well  advised  Peacock  to  go  home  and  sell 
out  all  his  private  property  as  soon  as 
possible.  On  May  2d,  W.  M.  Peterson 
went  to  Stillwell,  Millen  &  Co.,  and  re- 
quested, in  conformity  with  the  promise 
made  by  them,  that  they  pay  the  debt  due 
by  Peacock,  Peterson  &  Co.  to  a  lumber 
company,  which  request  Stillwell  refused, 
alleging  he  would  pay  nothing,  and  claim- 
ing title  and  ownership  to  all  the  property 
conveyed  in  the  deed  of  May  1st.  Peter- 
son then,  finding  that  they  would  not 
conform  to  the  agreement  made  with 
them,  informed  some  of  the  Savannah 
creditors  of  the  state  of  affairs,  among 
them  the  Savannah  Grocery  Company, 
whereupon  Deitsuh,  vice-president  of  that 
company,  on  Saturday,  May  2d,  went  to 
the  oBice  of  Stillwell,  Millen  &  Co.,  ac- 
companied by  both  the  Petersons,  and  in 
the  name  of  the  Savannah  Grocery  Com- 
pany, a  corporation  ol  large  means,  ex- 
pressly stating  that  the  offer  was  on  be- 
half of  Peacock,  Peterson  &  Co.  and  their 
creditors  at  large,  tendered  Stillwell,  Mil- 
len &  Co.  the  full  amount  of  the  consider- 
ation of  said  debt,  to  be  paid  then  and 
there;  whereupon  Stillwell  refused  to  re- 
ceive the  money  for  his  firm,  alleging  that 
the  property  belonged  to  It,  and  they 
would  not  give  it  up.  Then  W.  M.  Peter- 
son increased  the  offer,  offering  to  pay 
$1,000  more  than  the  amount  of  the  in- 
debtedness, which  Stillwell,  Millen  &  Co. 
refused  to  accept,  claiming  the  property 
was  theirs,  and  they  would  not  dispose 
of  it.  The  deed  referred  to  was  a  quit- 
claim conveyance,  with  no  Inventory  at- 
tached to  it,  and  no  schedule  of  assets 
made  out  and  sworn  to  by  Peacock,  Pe- 
terson &  Co.,  so  that  It  was  not  executed 
fU!Cording  to  law,  it  Intended  as  an  as- 
signment of  all  the  property  of  Peacock, 
Peterson  &  Co. ;  and  it  was  made  to  hin- 
der and  delay  their  creditors,  such  inten- 
tion being  known  to  Stillwell,  Millen  & 
Co.  The  property  mentioned  In  It  was 
worth  largely  more  than  the  consideration 
thereof,  and  at  the  lowest  valuation 
worth  double  the  same.  The  sale  was  not 
bona  tide  In  payment  of  a  debt,  but  there 
was  a  gross  undervaluation  of  the  prop- 
erty, and  an  element  of  trust  therein,  by 
reason  of  the  agreement  that  Stillwell, 
Millen  &  Co.  would  pay  out  of  the  pro- 
ceeds of  the  property  certain  other  credit- 
ors of  Peacock,  Peterson  &  Co.,  and  assist 
Peacock,  Peterson  &  Co.  in  making  a  com- 
promise of  their  other  debts ;  the  under- 
standing between  the  parties  being  that, 
while  the  title  was  put  in  Stillwell,  Mlilea 
ft  Co.,  the  transaction  was  also  to  benefit 


Peacock,  Peterson  &  Co.,  so  as  to  give 
them  a  surplus  out  of  the  property, either 
by  compromise  or  by  the  transfer  of  Still- 
well, Millen  &  Co.  of  all  the  property  upon 
the  payment  of  the  indebtedness  named 
as  consideration  by  some  outside  party, 
the  result  being  a  secret  trust,  though  the 
deed,  upon  Its  face,  showed  a  transfer  for 
value.  Upon  the  ascertainment  by  Pea- 
cock, Peterson  &  Co.  that  Stillwell,  Millen 
&  Co.  would  not  carry  out  the  scheme 
agreed  on.  Peacock,  Peterson  &  Co.  have 
refused  to  g:ive  them  possession  of  the 
property,  have  remained  in  possession  of 
it,  and  are  now  in  possession.  Peacock, 
Peterson  &  Co.  are  insolvent.  Their  prop- 
erty Is  of  such  peculiar  character — ma- 
chinery, saw-mills,  and  other  adjuncts  of 
a  saw-mill  business — that,  while  there 
might  be  assets  more  than  enough  to  pay 
off  all  debts,  (and  the  total  indebtedness 
will  amount  to  nearly,  if  not  over,  f30,- 
000,)  yet,  by  shutting  down  the  business, 
which  has  now  occurred,  there  will  be  a 
large  depreciation  in  values,  and,  much 
of  the  property  being  not  yet  fully  paid 
for,  the  sums  paid  upon  the  same  will,  In 
all  likelihood,  be  lost,  and  may  be  ac- 
counted as  no  assets  by  reason  of  the 
stoppage  of  the  business,  (an  example  be- 
ing given.)  During  the  last  days  of  April, 
at  the  suggestion  of  Stillwell,  Millen  & 
Co.,  Peacock,  Peterson  &  Co.  sold  out 
their  merchandise  stock  for  $2,000  to  a  Dr. 
Terrell  for  part  cash,  part  being  still  due; 
so  that,  at  the  special  Instance  and  re- 
quest of  Stillwell,  Millen  &  Co.  during  the 
week  before  the  presentation  of  this  pe- 
tition. Peacock,  Peterson  &  Co.  disposed 
of  to  them  and  Terrell  all  the  assets  of 
Peacock,  Peterson  &  Co.  which  were 
charged  with  the  payments  of  their  debts; 
the  whole  scheme  tending,  with  the  full 
knowledge  of  Stillwell,  Millen  &  Co.,  to 
hinder,  delay,  and  defraud  the  creditors  of 
Peacock,  Peterson  &  Co.  Peacock,  Peter- 
son &  Co.  were  threatened  by  Stillwell, 
Millen  &  Co.  with  the  foreclosure  of  the 
mortgage  Immediately,  unless  they  signed 
the  deed.  They  were  loath  to  sign  It,  and 
stated  to  Stillwell,  Millen  &  Co.  that  they 
desired  to  have  a  meeting  of  their  credit- 
ors, which  Stillwell  urged  them  not  to  do, 
and,  by  pressure  and  threats,  induced 
them  to  convej'  the  title  as  above  men- 
tioned. While  Stillwell.  Millen  &  Co.  may 
have  had  a  valid  claim  for  money  due  un- 
der their  mortgages,  by  their  conduct  In 
colluding  with  Peacock,  Peterson  &  Co. 
they  are  liable  in  law  to  petitioners  for 
the  full  amount  of  their  debts  against 
Peacock,  Peterson  &  Co.,  because  they 
aided  Peacock,  Peterson  &  Co.  in  the  dis- 
position and  concealment  of  their  assets, 
as  stated  above,  and  because  of  this  con- 
duct have  no  right  to  any  claim  of  lien  or 
preference,  and  should  not  participate  in 
any  of  the  assets  of  Peacock,  Peterson  & 
Co.  until  after  the  claims  of  petitioners  and 
the  other  creditors  have  been  fully  satis- 
fled.  Peacock  owns  valuable  real  estate, 
besides  personal  property,  an<1  W.  M.  Pe- 
terson owns  a  houseand  lot,  and  themem- 
bers  of  the  firm  own  other  property,  all  of 
which  private  property  is  chargeable  with 
the  payment  of  the  debts  of  the  creditors. 
Petitioners  prayed  for  the  appointment 
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of  a  receiver ol all  the  property  of  the  flrm, 
including  tbat  mentioned  in  the  convey- 
ance to  StlUwell,  Millen  &  Co.,  and  all  ol 
the  private  property  of  each  of  the  copart 
ners:  that  Peacock,  Peterson  &  Co.  and 
the  members  of  the  flrm  be  enjoined  from 
dispoHing  of  any  of  their  property,  and 
ordered  to  turn  it  over  to  the  receiver; 
that  they  be  made  to  account  for  all 
money  paid  over  to  them,  and  concerning 
their  alleged  debt ;  that  the  deed  to  Still- 
well,  Millen  &  Co.  be  decreed  void  and 
canceled;  that  petitioners  might  have 
judgment  for  their  several  claims  against 
Peacock,  Peterson  &  Co.,  and  also  against 
Stillwell,  Millen  &  Co.,  for  process,  etc., 
and  for  temporary  restraining  order.  An 
affidavit  to  this  petition  was  made  by 
Deitscb,  alleging  immediate  necessity  for  a 
retraining  order,  injunction,  and  receiver, 
etc.  A  temporary  restraining  order  was 
granted,  and  a  temporary  receiver  ap- 
pointed, on  May9, 1891,  and  a  rule  granted 
requiring  defendants  to  show  cause  why 
a  permanent  receiver  should  not  be  ap- 
'  pointed.  Stillwell,  Millen  &  Co.  answered : 
They  and  their  predecessors  in  business 
have  had  dealings  with  Peacock  &  Peter- 
son and  the  predecessors  of  that  flrm  for 
about  lU  years,  making  them  large  ad- 
vances, the  advances  being  secured  by 
mortgages  executed  from  time  to  time, 
and  always  duly  and  promptly  recorded. 
Attached  is  a  statement  showing  the  in- 
debtedness at  various  times,  covering  the 
period  from  April  16, 1887,  to  May  1, 1891. 
On  October  7, 1890,  this  Indebtedness  was 
f4,175,  and  on  that  day  Peacock  &  Peter- 
son represented  to  these  defendants  that 
their  total  Indebtedness,  including  what 
they  owed  these  defendants,  amounted 
to  but  $11,600,  and  that,  if  these  defend- 
ants would  make  additional  advances  up 
tn  that  amount,  they  would  be  enabled  to 
pay  off  their  entire  indebtedness,  leaving 
these  defendants  their  only  creditor.  De- 
fendants agreed  to  do  this,  and  the  mort- 
gage and  notes  for  $11,5U0  were  duly  ex- 
ecuted by  W.  M.  Peterson,  for  himself  and 
for  the  flrm,  and  were  taken  by  him  for 
the  purpose  of  havinir  Peacock  execute 
them.  Afterwards,  however.  Peacock  & 
Peterson  stated  that  they  had  concluded 
not  to  borrow  tlie  additional  amounts 
needed  from  these  defendants,  and  were 
about  to  negotiate  a  loan  with  the  bank 
and  trust  company.  During  November, 
1890,  this  indebtedness  was  reduced  to 
about  f  2,500,  and  remained  about  that 
figure  until  January  16, 1891,  when  Pea- 
cock &  Peterson  applied  for  an  additional 
advance  of  about  $4,600,  at  that  time  as- 
suring defendants  that  outside  of  their 
Indebtedness  to  them  and  the  bnnk  and 
trust  company  they  owed  only  $6,000; 
and  that,  if  the  additional  credit  of  $4,500 
was  given  them,  it  would  enable  them  to 
pay  off  all  this  outside  Indebtedness,  ex- 
cept a  few  minor  and  unimportant  mat- 
ters, which  were  not  pressing,  and  that 
these,  as  well  as  the  bank  and  trust  com- 
pany notes,  they  could  and  would  provide 
for  out  of  the  regular  and  current  earn- 
ing^ of  their  business.  Relying  upon  these 
statements,  these  defendants  agreed  to 
make  the  additional  advances,  and  Pea- 
cock, Peterson  &  Co.  (C.  R.  Peterson  hav- 


ing in  the  mean  time  been  admitted  to  the 
flrm)  executed  to  these  defendants  a  mort- 
gage to  secure  the  sum  of  $7,000.  About 
March  6, 1891,  Peacock,  Peterson  &  Co.  in- 
formed them  that  they  would  not  be 
able  to  meet  the  notes  held  by  the  bank 
and  trust  company  as  they  had  antici- 
pated, and  If  these  defendants  would  give 
them  further  credit  of  $5,000  they  would 
be  enabled,  with  these  additional  advances, 
to  take  up  said  notes  as  they  fell  due,  and 
then  assured  defendants  that,  outside  of 
the  Indebtedness  to  them  and  the  bank 
and  trust  company,  they  owed  only  a  few 
thousand  dollars,  none  of  which  was 
pressing,  and  they  could  readily  pay  off  all 
of  It  from  their  regular  earnings.  Relying 
upon  these  statements,  defendants  agreed 
to  make  this  additional  advance,  and 
Peacock,  Peterson  &  Co.  executed  an- 
other mortgage  to  secure  it,  including  in 
It  all  the  property  embraced  In  the  mort- 
gage fur  $7,000,  and  other  property,  and 
at  the  same  time  executed  a  new  mort- 
gage as  additional  security  for  the  Indebt- 
edness of  $7,000,  covering  the  additional 
property  not  embraced  in  the  prior  mort- 
gage for  that  amount;  it  being  then  and 
always  previously  distinctly  understood 
and  agreed  that  the  mortgages  given  by 
the  flrm  to  secure  their  indebtedness  to 
defendants  should  cover  all  of  their  prop- 
erty. These  defendants  at  that  time  be- 
lieved that  the  property  embraced  in  the 
mortgages  much  exceeded  In  value  the 
Indebtedness  to  them,  else  they  would  not 
have  agreed  to  make  any  additional  ad- 
vances. It  was  distinctly  agreed  that  the 
Indebtedness  of  Peacock,  Peterson  &  Co.  to 
them  should  not  exceed  $12,000,  and  that 
this  should  include  the  amount  due  the 
bank  and  trust  company,  whose  mort- 
gage was  prior  to  those  held  by  defend- 
ants, and  whose  notes  were  to  be  paid 
with  the  advances  thus  to  be  made  by 
them.  It  was  distinctly  agreed  that  Pea- 
cock, Peterson  &  Co.  would  pay  their 
labor  account,  and  meet  the  notes  of  the 
bank  and  trust  company,  and  that  no 
further  advances  beyond  the  $12,000  so 
secured  would  be  required  by  them  or 
would  be  made  by  these  defendants ;  and 
that  Peacock,  Peterson  &  Co.  would  pay 
off  their  small  outside  indebtedness  out 
of  their  regular  earnings.  On  April  10, 
1891,  Peacock,  Petereon  &  Co.  obtained 
from  defendants  $500  to  pay  laborers, 
representing  that  tbat  was  all  they  owed 
for  labor.  Later  in  the  month  they  pre- 
sented a  statement  showing  they  owed  a 
further  amount  of  about  $1,000  for  labor, 
which  statement  was  sworn  to  by  them 
as  correct,  and  as  being  all  they  then 
owed  for  labor.  These  defendants  sent  a 
representative  for  the  purpose  of  paying 
off  this  labor  account,  but  Peacock,  Peter- 
son &  Co.  declined  to  allow  this  to  be 
done.  Defendants  then  ascertained  that 
this  statement  was  Incomplete,  and  that 
there  was  more  due  for  labor  than  ap- 
peared thereon,  and  sent  for  Peacock, 
Peterson  &  Co.,  who,  tn  response  to  their 
request,  came  to  Savannah,  and  defend- 
ants then  ascertained  that  they  really 
owed  for  labor  about  $2,000,  and  tbat  the 
amounts  thus  due  for  labor,  with  the 
notes  held   by  the  bank  and  trust  corn- 
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pany,  tor  which  Peacock,  Peterson  &  Co. 
were  not  providing,  as  they  bnd  agreed  to 
do,  would  make  their  indebtedness  to  de- 
fendant considerably  exceed  f  12,000,11  said 
labor  account  and  notes  were  paid  by 
defendants.  During  the  month  of  April 
they  ascertained  that  the  indebtedness  of 
Peacock,  Peterson  &  Co.  was  very  much 
greater  than  they  had  represented  it  to 
be,  and  that  they  owed  a  great  deal  more 
on  their  timber  leases  than  they  bad  rep- 
resented, and  that,  therefore,  the  prop- 
erty covered  by  the  mortgage  of  these  de- 
fendants was  not  nearly  so  valuable  as 
Peacock,  Peterson  &  Co.  stated  it  to  be. 
They  also  learned  that  said  Arm  had  been 
purchasing  costly  machiuory  and  other 
things,  not  warranted  by  their  business, 
and  for  which  they  could  hot  reasonably 
expect  to  pay.  Accordingly,  when  Pea- 
cock, Peterson  &  Co.  came  to  Savannah, 
about  May  1st,  defendants  informed  them 
tbeycould  not  make  any  farther  advances, 
and,  one  of  the  mortgages  being  overdue, 
that  they  would  be  compelled  to  foreclose 
It.  The  matter  was  discussed,  and  final- 
ly It  was  agreed  that  Peacock,  Peter- 
son &  Co.  should  make  an  absolute  deed 
to  Still  well,  Millen  &  Co.  of  all  their  prop- 
erty in  satisfaction  of  thoir  indebtedness 
toStillwell,  Millen  &  Co.;  and  these  de- 
fendants did  at  the  time  state  to  Peacock, 
Peterson  &  Co.  that  they  did  not  desire 
the  property,  but  would  much  prefer  the 
money,  and  would  take  f  1,000  off  their  ac- 
count In  order  to  get  a  money  settlement, 
but  Peacock,  Peterson  &  Co.  slated  that 
they  were  unable  to  do  this,  and  had 
reached  the  point  where  they  could  not  go 
on  with  their  business,  and  agreed  to 
execute  the  deed  as  the  best  and  only  set- 
tlement they  conld  make.  There  were  no 
conditions,  reservations,  or  nnderstand- 
ing  with  reference  to  the  deed,  but  it  was 
understood  that  it  was,  as  it  purports  to 
be,  absolute  and  unconditional.  The  con- 
sideration named  In  it,  f  13,265,  was  thus 
arrived  at:  The  Indebtedness  of  Peacock, 
Peterson  &  Co.  was  estimated  and  Used 
at  $10,600.  At  that  time  they  were  en- 
titled to  credit  for  lumber  sold  for  their 
account,  of  which  measurements  had  not 
been  received,  so  that  it  was  Impossible 
then  to  state  with  certainty  what  this 
credit  should  be.  Therewere  also  freight- 
bills,  which  had  not  then  been  received, 
for  shipments  of  lumber  embraced  In  pre- 
vious accountings.  Defendants  knew  the 
indebtedness  would  reach  at  least  $10,500, 
but  have  since  ascertained  that  it  was 
really  about  $100  more.  The  labor  ac- 
count was  agreed  to  be  $2,000,  and  this 
had  to  be  estimated,  because.  In  addition 
to  the  Itemized  statement  presented  by 
Peacock,  Peterson  &  Co.,  there  were 
amounts  on  loose  memoranda,  which  they 
stated  had  to  be  added,  and  the  state- 
ment and  memoranda  showed  the  labor 
account  to  he  about  $2,000. 

There  was  also  a  mortgage  upon  the 
bouse  and  lot  of  W.  M.  Peterson,  upon 
which  there  was  due,  as  defendants  were 
then  informed,  $400,  which  had  been  giv- 
en, as  they  were  Informed,  by  him  to  se- 
cure a  loan  with  which  to  pay  the  amount 
due  on  account  of  an  engine  bought  by 
the  firm.    There  was  also  $165  due  for  an 


engine,  and  $200  due  for  timber.  These 
sums  made  the  consideration  mentioned 
in  the  deed.  After  this  amount  was  fixed, 
and  the  purchase  agreed  on,  defendants 
also  promised  to  pay  a  bill  for  food  for 
mules,  amouuting  to  $100.  There  was  no 
agreement  or  understanding  of  any  kind 
that  defendants  were  to  pay  or  would  as- 
sume any  of  the  debts  of  Peacock,  Peter- 
sun  &  Co.,  except  those  which  made  np  the 
consideration  of  the  deed  and  the  debt  of 
$100  last  mentioned.  They  knew  that  the 
deed  was  subject  to  the  mortgage  of  the 
bank  and  trust  compauy,  and  that  it  was 
subject  to  the  claims  for  labor,  of  which 
they  then  had  actual  notice,  those  labor 
claims,  however,  being  Included  in  said 
consideration ;  and  also  knew  that,  if  they 
desired  to  take  any  of  the  timber  men- 
tioned in  the  timber  leases,  which  had  then 
not  been  furnished  and  paid  for,  they 
would  be  compelled  to  provide  for  Its  pay- 
ment where  title  remained  In  the  vendor 
or  lessor.  There  were  also  a  few  liens 
which  are  specifically  mentioned  in  the 
mortgages  held  by  these  defendants,  and 
they  understood  their  deed  was  subject  to 
these,  and  they  would  have  to  satisfy 
these  if  they  desired  to  hold  the  property 
covered  by  them,  but  were  under  no  obli- 
gation to  take  any  property  which  was 
subject  to  specific  and  prior  liens,  unless 
they  saw  fit;  and  this  was  thoroughly  un- 
derstood. The  deed  was  executed  May 
1st,  and  on  the  evening  of  May  2d  Ueitscb 
came  to  their  office  with  both  of  the  Peter- 
sons, and  stated  that  they  had  informed 
him  that  Still  well  had  promised  he  would 
cancel  the  deed  whenever  the  indebtedness 
of  Peacock,  Peterson  &  Co.  to  these  de- 
fendants was  paid ;  and  he  Inquired  of 
Stillwell  whether  this  were  true,  and  Still- 
well  replied  that  the  statement  was  not 
true;  that  the  deed  was  an  absolute  deed, 
and.  if  proposals  to  purchase  the  property 
were  made,  he  would  consult  the  other 
partners  who  were  interested.  At  this 
point  W.  M.  Peterson  asked  whether,  if 
$500  Were  added  to  the  amount,  these  de- 
fendants would  cancel  the  deed,  to  which 
Stillwell  replied:  "The  deed  is  absolute, 
and  we  will  not  talk  about  canceling  it." 
Deitsch  then  rejoined  that  that  was  all 
rigiit;  that  be  only  came  to  verify  the 
statement  of  the  Petersons;  that  he  un- 
derstood it  now;  that  the  deed  was  an 
absolute  one  to  these  defendants,  and  that 
settled  It.  As  they  were  going  off,  Still- 
well called  back  the  Petersons,  and  stated 
that,  while  be  could  not  admit  the  right 
of  any  one  to  have  the  deed  canceled,  It 
being  absolute,  he  did  not  desire  to  keep 
the  property,  but  wished  to  sell  it,  and,  if 
Peacock.  Peterson  &  Co.,  or  Deitsch,  or 
the  creditors,  or  any  one,  offersd  the  mon- 
ey, he  wonld  quickly  close  with  the  offer, 
and  was  willing'  to  sell  to  any  one  who 
wonld  pay  these  defendants  the  considera- 
tion of  the  deed.  He  also  called  to  the  at- 
tention of  the  Petersons  that  Deitsch  had 
made  no  offer  of  any  lvind,and  that  be  did 
not  believe  Deitsch  was  authorized  to  do 
so,  being  under  the  Impression  that  the 
president"  of  the  grocery  company  was 
absent;  and  he  did  not  think  Deitsch  had 
then  conferred  with  the  creditors,  ur  that 
be  had  authority  to  make  any  offer.    Still- 
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well  tben  and  there  dlsttoctly  stated  tbat 
auy  one  who  desired  the  property  could 
ij^t  It  for  what  these  defendants  gave  for 
It.  On  the  evening  of  Saturday,  May  2d, 
these  defendants  sent  a  representative  of 
their  firm  to  receive  posBeusion  of  the  prop- 
erty under  their  deed,  and  they  are  in- 
formed that  the  possession  was  actually 
and  duly  delivered  to  biin.  On  Mdnday 
they  received  a  telegram  from  him  that 
daring  the  day,  and  after  the  possession 
had  been  delivered  tohlm,I>eit8ch  arrived, 
and  at  once  busied  himself  with  eHorts  to 
Impede  and  embarrass  their  control  and 
management  of  the  property.  They 
learned  that  Deltscb  had  advised  the  labor- 
ers not  to  work  for  them,  nor  to  receive 
any  money  from  them,  and  had  prevented 
their  representative  from  getting  the  pay- 
roll and  paying  off  the  laborers.  They 
had  forwarded  by  express  the  requisite 
money— over  f  1,800— to  pay  off  the  labor- 
ers, having  paid  at  Savannah  the  balance 
of  the  labor  account,  and  their  represent- 
ative was  unable  to  use  the  money  for  this 
purpose  because  of  Deitsc.h's  interference, 
and  finally  it  was  returned  to  them.  They 
are  informed  that  by  varionscontrivances 
Deltscb  managed  to  add  seriously  to  the 
demoralization  that  already  existed 
among  the  laborers,  and  obstrncted  and 
embarrassed,  in  every  way  bis  craft  and 
canning  could  suggest,  the  agents  and  em- 
ployes of  these  defendants  in  their  control 
and  operation  of  the  property.  All  this 
was  done  by  Deltscb  without  the  slightest 
warrant  or  authority  or  intimation  on 
his  part  tbat  would  lead  them  to  suspect 
he  contemplated  any  such  proceedings. 
On  the  contrary,  his  observations,  tone, 
and  bearing  at  bis  Interview  with  Still- 
well,  above  mentioned,  were  such  as  to 
lead  them  to  believe  be  was  entirely  satis- 
fled  they  had  made  an  absolute  purchase 
of  the  property,  and  tbat  be  had  no  inten- 
tion of  questioning  the  transaction.  On 
Wednesday,  May  6th,  Myers,  the  president 
of  the  grocery  company,  asked  Still  well  if 
he  would  be  willing  to  sell  the  property 
conveyed  for  the  consideration  mentioned 
in  the  deed,  and  Still v^ell  replied  he  would, 
to  any  one  who  would  pay  these  defend- 
ants the  amount  they  gave  for  the  prop- 
erty. M.vers  then  stated  he  had  been  in- 
formed that  the  indebtedness  of  Peacock, 
Peterson  &  Co.  was  not  as  much  as  the 
amount  named  as  the  consideration  of  the 
6ee6;  and  Stlllwell  replied  that  that  was 
true :  that  the  consideration  not  only  in- 
cluded the  actual  indebtedness  of  Peacock, 
Peterson  &  Co.,  which  tben  amounted  to 
about  910,500,  but  also  included  certain 
amounts  for  labor,  etc.,  which  these  de- 
fendants bad  agreed  to  pay;  and  that,  if 
the  amount  which  represented  the  indebt- 
edness of  Peacock,  Peterson  &  Co.  on  May 
1st  were  paid,  he  would  be  willing  to 
make  a  quitclaim  deed  to  the  property, 
provided  the  purchaser  would  assume 
these  additional  amounts,  which  were  in- 
cluded in  the  consideration.  To  this  My- 
ers replied  that  that  was  all  right;  that 
the  creditors  -^ere  then  endeavoring  to  ar- 
range the  matter,  and  he  thought  they 
would  purchase theproperty  from  thesede- 
fendants  upon  these  terms.  On  Thursday 
Myers  again  called,  and  stated  to  StiHweli 


that  the  matter  was  progressing  favora- 
bly, and  that  the  creditors  Expected  to 
purchase  the  property  from  these  defend- 
ants upon  the  terms  stated,  and  he 
thought  the  matter  would  soon  be  adjust- 
ed upon  this  ba^ls.  Later  during  the  day, 
one  who  was  representing  Peacock,  Peter- 
son &  Co.,  and  was  advising  with  their 
creditors,  called  at  the  office  of  these  de- 
fendants, and  stated  that  he  was  sent  by 
the  creditors  and  by  their  attorneys  to 
advise  these  defendants  that  the  arrange- 
ments were  progressing  very  favorably, 
and  tbat  they  expected  on  tbe  following 
Saturday  to  close  the  matter  aud  pur- 
chase the  property  by  paying  these  de- 
fendants tbe  consideration  of  their  deed; 
and  he  stated  further  that  W.M.  Peternon 
bad  been  sent  to  Montgomery  county  to 
get  certain  papers,  and  that  on  Saturday 
morning  the  creditors  expected  to  finally 
adjust  thematter.  On  Saturday  morning. 
Instead  of  tbe  adjustment  promised,  and 
which  these  defendants,  in  entire  reliance 
upon  tbe  good  faith  of  the  creditors,  were 
awaiting,  they  were  served  by  the  attor- 
ney of  the  creditors  with  a  telegram  from 
Judge  Roberts,  which  stated  that  a  re- 
straining order  on  tne  creditors'  petition 
had  been  granted  by  him  at  8  o'clock  a.  h. 
that  day,  and  a  temporary  receiver  ap- 
pointed, etc.  These  defendants  at  once  en- 
deavored to  get  further  Information  than 
that  conveyed  by  the  telegram,  with  ref- 
erence to  the  character  and  effect  of  the 
proc^ding,  and  sought  to  procure  a  copy 
of  the  petition,  but  were  unable  to  obtain 
the  information  or  procure  a  cop.v  until 
the  following  Monday,  and  then  read  with 
amazement  its  allegations,  and  observed 
that  it  had  been  sworn  to  by  Deltscb  on 
May  8th,  at  a  time  when  the  negotiations 
for  a  friendly  adjustment  were  still  pend- 
ing. 

It  Is  not  true,  as  stated'  In  the  petition, 
that  Peacock,  Peterson  &  Co.  were,  when 
the  petition  was  filed,  merchants  or  trad- 
ers, but  they  had  entirely  ceased  to  do 
business,  are  not  now  traders,  and  have 
not  been  since  May  let,  and  on  May  1st 
the  firm  was  actually  dissolved  by  written 
agreement.  On  several occasiousinquiries 
have  been  made  of  Stlllwell  with  reference 
to  Peacock.  Peterson  &  Co.  The  partic- 
ular circumstances  attending  each  Inquiry, 
or  the  persons  making  them,  these  defend- 
ants cannot  state,  but  they  have  on  each 
occasion  answered  them  fairly  and  frank- 
ly, giving  the  facts  as  they  understood 
them.  They  have  informed  the  inquirers 
of  their  mortgages  upon  ail  the  property 
of  Peacock,  Peterson  &  Co.,  and,  with  ref- 
erence to  the  value  of  the  property  or  any 
other  matter,  have  given  the  information 
they  had  received  from  Peacock,  Peterson 
&  Co.,  stating  expressly  that  their  state- 
ments were  based  upon  the  information 
thus  received  from  Peacock,  Peterson  & 
Co.  They  could  have  no  possible  motive 
to  uphold  the  credit  of  Peacock,  Peterson 
&Co.  They  were  always,  as  they  thought, 
fully  secured  by  promptl.v  ret;orded  mort- 
gages; and  they  have  no  recollection  of 
ever  having  stated  that  the  property  cov- 
ered by  their  mortgages  was  worth  four 
times  the  Indebtedness  to  them,  but  there 
are  times  when  this  statement  might  have 
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been  made,  becaase  there  are  times  when 
It  was  trne.  It  Is  not  true  that  $700ut  the 
consideration  named  in  the  deed  was  to 
be  paid  to  W.  M.  Peterson.  In  the  state- 
ment of  the  account  lor  labor  there  was 
included  9200,  due  C.  B.  Peterson  forlabor 
by  the  old  firni  before  C.  R.  was  admitted 
Into  the  firm.  It  is  not  true  that  they 
agreed  with  Peacock,  Peterson  &  Co.  to 
pay  all  the  claims  against  that  firm  which 
were  liens,  or  were  tor  supplies  or  goods 
furnished  them  in  the  saw-mill  or  mer- 
cantile business;  nor  that  they  agreed  to 
assist  them  in  arranging  their  other  in- 
debtedness; nor  that  they  agreed  with 
Peacocic,  Peterson  &  Co.  that  they  were 
to  have  the  privilege  of  paying  the  sum 
named  in  the  conveyance  to  these  defend- 
ants within  a  reasonable  time  after  the 
signing  of  the  deed,  and  that  they  would 
convey  bacli  the  property  if  that  course 
were  desired  by  Peacocii,  Peterson  &  Co. 
It  is  true,  these  defendants  stated,  before 
the  settlement  was  made,  tba  t  they  did  not 
desire  the  property,  but  only  the  payment 
of  their  debt.  It  Is  untrue  that  Stillwell 
advised  Peacock  to  go  home  and  sell  on1> 
all  his  private  property  as  soon  as  possi- 
ble. It  is  untrue  that  W.  M.  Peterson  re- 
quested them  to  pay  tbedcbt  mentioned  in 
the  petition,  and  if  the  request  had  been 
made  it  would  have  been  refused,  for  they 
had  not  assumed  the  payment  of  this 
debt;  but  it  was  distinctly  understood 
they  would  not  assume  the  payment  of 
any  of  the  debts  except  those  included  In 
the  consideration  of  the  deed,  and  the 
small  bill  of  flOO  mentioned.  It  is  not 
true  that  on  Saturday,  May  2d,  Deitscb 
tendered  tliese  defendants  the  full  amount 
of  the  consideration  of  the  debt,  stating 
that  the  offer  was  made  on  behalf  of  Pea- 
cock, Peterson  &  Co.  and  the  creditors  at 
large,  or  that  Stillwell  refused  to  receive 
the  money,  or  stated  that  they  would  not 
dispose  of  the  property.  No  tender  has 
ever  been  made  them,  but,  on  the  contrary, 
Deitsch,  Myers,' and  the  other  petitioners 
know  that  they  could  now  get  and  could 
at  any  time  have  gotten  a  quitclaim  deed 
to  the  property  from  these  defendants  b.r 
paying  the  consideration  of  the  deed  to 
them,  or  by  paying  the  actual  indebted- 
ness of  Peacock,  Peterson  &  Co.  to  them 
on  May  Int.  and  assuming  the  other 
amounts  assumed  by  defendants  and  in- 
cluded in  the  consideration.  The  deed 
was  not  made  to  hinder  and  delay  the 
creditors,  nor  was  such  Intention  known 
to  these  defendants.  The  propert.v  was 
not  worth  largely  more  than  the  consid- 
eration named  in  the  deed.  The  sale  was 
bona  Ode  in  payment  of  a  debt,  and  there 
was  not  a  gross  undervaluation  of  the 
property.  The  statement  that  there  was 
an  element  of  trust  in  the  deed,  etc.,  was 
false,  as  was  the  statement  that  there  was 
an  understanding  between  the  parties 
that,  while  the  title  was  put  in  these  de- 
fendants, the  transaction  was  also  to 
benefit  Peacock,  Peterson  &  Co.  so  as  to 
give  them  a  surplus  out  of  the  property, 
etc.  All  the  statements  and  suggestions 
of  the  petition  which  in  any  way  impeach 
the  bona  fides  of  the  deed,  or  charged  these 
defendants  with  fraud,  or  with  participa- 
tion Id  fraud,  are  infamous  falsehoods.    It 


Is  not  true  that  Peacock,  Peterson  &  Co. 
refused  to  give  possession  of  the  property 
to  these  defendants,  or  were  in  possession 
of  it  at  the  time  the  petition  was  filed,  but 
possession  was  duly  delivered  by  them  to 
the  representative  of  these  defendants  on 
Monday,  May  4th.  These  defendants,  aft- 
er thejr  purchase  and  the  execution  of  the 
deed,  agreed  to  employ  the  Petersons  at 
Verbena  at  salaries  of  f76  per  month,— W. 
M.  until  January  1st,  and  C.  R.  as  long  as 
It  was  mutually  satisfactory, — these  de- 
fendants intending  to  operate  the  Verbena 
mill,  and  the  Petersons  being  familiar 
with  the  property  and  business  at  that 
point,  and  being  then  without  other  em- 
ployment. At  once,  upon  turning  over 
the  property  to  defendants*  representative, 
the  Petersons  went  regularly  to  work  un- 
der him,  faithfully  performing  their  duties 
as  directed  by  him.  They  and  the  other 
employes  were  proceeding  harmoniously 
under  the  supervision  of  the  representatlvs 
until  the  advent  of  Deitscb,  who  succeed- 
ed, by  inducements  and  chicanery  of  vari- 
ous kinds,  in  dissatisfying  W.  M.  Peterson, 
and  In  alienating  him  from  the  employ- 
ment he  had  undertaken  with  these  defend- 
ants. The  possession  of  the  property, 
however,  remained  with  these  defendants 
until  they  turned  It  over  to  the  receiver, 
under  the  order  of  JudgeRoBEBTS,  onMay 
11th,  the  receiver  giving  their  representa- 
tive his  receipt  for  the  property.  Dp  to 
that  time  they  were  in  the  full  possession 
and  control  of  the  property.  It  is  true 
that  by  the  shutting  down  of  the  busi- 
ness, which  has  now  occurred,  there  will 
be  a  large  depreciation  in  value,  and,  as 
the  result  of  the  granting  of  the  injunction 
and  receivership,  these  defendants  have 
already  Incurred  large  damages,  which  are 
being  dally  augmented.  It  is  untrue  that 
Peacock,  Peterson  &  Co.  sold  out  their 
merchandise  stock  to  Terrell  at  the  sug- 
gestion or  special  instance  and  request  of 
these  defendants,  for  these  defendants  did 
not  know  of  the  sale  until  after  It  was  ef- 
fected. It  is  true  these  defendants  have 
advised  Peacock,  Peterson  &  Co.  it  was 
not  good  business  policy  to  run  a  merchan- 
dise store  in  connection  with  their  saw- 
mill business,  and  that  this  had  been  their 
experience,  and  that  in  consequence.  In 
their  own  business,  they  had  forsome  time 
discontinued  such  a  practice.  They  have 
no  recollection  of  having  any  conversation 
with  Peacock,  Peterson  &  Co.  at  all  upon 
the  subject  within  a  month  or  so  prior 
to  May  Ist,  and  their  advice,  as  given  pre- 
viously, was  only  with  reference  to  tlie  In- 
expediency generally  of  attempting  to  run 
a  store  and  saw-mill  at  the  same  time. 
It  is  untrue  that  Peacock,  Peterson  A, 
Co.  were  loath  to  sign  the  deed,  or  that 
they  stated  they  desired  to  have  a  meet- 
ing of  their  creditors,  or  that  Stillwell 
urged  them  not  to  do  so,  and  by  pressure 
and  threats  prevailed  upon  and  induced 
them  to  execute  the  deed.  The  matter 
was  fully  and  carefully  considered  by  Pea- 
cock, Peterson  &  Co.,  and  fully  discussed 
by  them  with  Stillwell,  representing  his 
firm ;  and  the  deed  was  executed  by  them 
freely  and  voluntarily,  and  no  improper 
influences  of  any  kind  were  attempted  or 
thought  of.     These  defendants  accepted 
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the  deed  in  entire  good  taitb  in  satisfac- 
tion of  tlie  indebtednesB  to  them,  which, 
as  well  as  the  mortgages  Becuring  it,  was 
unquestioned.  Far  Irora  any  desire  to 
talce  advantage  of  their  debtors  or  the 
other  creditors  in  receiring  the  deed, 
these  defendants  preferred  to  have  a  settle' 
ment  at  a  loss  to  them  of  f  1,000,  rather 
than  talce  the  property  in  satisfaction  of 
their  debt.  It  is  difficult  to  say  what  the 
marlcet  valoe  of  the  property.is,  the  prices 
of  lumber  having  greatly  fallen  since  Jan- 
aary  Ist,  and  all  kinds  of  saw-mill  proper- 
ty having  greatly  depreciated  in  value. 
It  is  untrue  that  they  colluded  with  Pea- 
cock, Peterson  &  Co.  to  hinder  and  delay 
the  creditors,  or  aided  and  assisted  them 
in  the  disposition  and  concealment  of  their 
assets  in  fraud  of  the  rights  of  creditors. 
These  detendants  have  been  engaged  in 
business  in  Savannah  for  many  years,  are 
possessed  of  large  capital,  and  am  amply 
able  to  respond  to  all  claims  against  them. 
The  actual  expenses  now  accruing,  and 
which  will  continue  to  accrue  while  this 
injunction  and  receivership  are  continued, 
on  account  of  the  care  and  preservation  of 
the  large  amount  of  property  which  re- 
mains idle  and  employed,  are  very  great, 
and  probably  fSO  a  day  would  be  a  moder- 
ate estimate  of  the  actual  daily  expenses. 
The  property  Is  just  of  the  character  that 
depreciates  rapidly  by  reason  of  non-use. 
The  machinery  deteriorates.  The  logs,  if 
there  be  any  in  the  woods,  will  be  de- 
stroyed by  the  worms,  and  the  property 
generally  will  necessarily  suffer  great  in- 
jury from  remaining  unused  and  Idle.  Be. 
sides  all  this.the  labor  will  become  demoral- 
ized and  scattered.  There  have  been  em- 
ployed about  75 laborers  about  the  mill  at 
Verbena,  who  are  in  a  state  of  demoraliza- 
tion, threatening  serious  trouble.  These 
have  not  been  paid  oft  for  some  time,  de- 
spite the  willingness  of  these  defendants 
to  pay  them  off.  Many  of  them  are  skilled 
and  familiar  with  the  work,  and  especially 
familiar  with  this  mill,  and  it  will  be  ex- 
ceedingly difflcnit  and  expensive  to  supply 
their  places.  A  large  element  in  the  value 
of  property  of  this  kind  is  dependent  upon 
its  continuous  use  and  employment. 
While  it  is  impossible  now  to  calculate  ex> 
actly  what  the  damages  will  be  that  will 
result  from  a  continaanceot  the  injunction 
and  receivership,  they  will  be  very  large, 
and  such  continuance  must  result  most.dis- 
astrously.  Wherefore  they  prayed  thatihe 
order  granted  without  notice  to  them  on 
May  4th  be  set  aside,  and  that  the  prayers 
of  petitioners  be  denied,  and  the  property 
embraced  in  the  deed  to  them  be  restored 
to  them. 

Upon  the  hearing  much  evidence  was  in- 
troduced upon  both  sides,  most  of  it  be- 
ing in  the  shape  of  affidavits,  which  are 
set  on  t  in  full  in  the  bill  of  exceptions.  On 
June  Ist  the  judge  below  granted  the  in- 
junction prayed  for,  appointed  J.  H.  Sapp 
permanent  receiver,  in  accordance  with 
the  prayers  of  the  petition,  of  the  estate 
of  Peacock,  Peterson  &  Co.  and  of  each  of 
the  members  of  that  Arm,  and  ordered  the 
receiver  at  his  earliest  con veniance  to  re- 
dace  the  property  to  money  by  sale  of  the 
same  at  either  public  or  private  sale,  as 
might  seem  to  him  to  the  best  interest  of 


all  parties  concerned,  etc.  To  the  order 
granting  the  injunction  and  receiver,  and 
to  the  order  requiring  the  receiver  to  sell 
the  property,  Stillwell,  Millen  &  Co.  ex- 
cepted on  thefollowinggrounds:  Because 
each  of  the  orders  was  contrary  to  law ; 
because  the  judge  had  no  jurisdiction  to 
grant  eitlier  of  them;  because,  under  the 
averments  of  the  petition,  the  grant  of 
each  of  them  was  contrary  to  law;  be- 
cause the  evidence  submitted  did  not  au- 
thorise the  grant  of  either  of  them;  be- 
cause petitioners  were  not  lien  or  judg- 
ment creditors,  and  were  not  asserting  any 
claim  to  title,  and  therefore  were  not  enti- 
tled to  an  Injunction  or  receiver:  because 
Peacock,  Peterson  &  Co.  were  not  traders 
when  the  petition  was  filed,  and  therefore 
petitioners  had  no  right  to  an  injunction 
or  receiver;  because  petitioners  had  an 
adequate  remedy  by  attachment;  because 
it  was  not  alleged  or  claimed  that  IStlll- 
well,  Millen  &  Co.  were  insolvent,  but  it 
was  shown  that  they  were  solvent;  be- 
cause no  necessity  for  the  injunction  or  re- 
ceiver, or  for  sale  of  the  property  as  or- 
dered, was  shown  or  appeared;  because 
each  of  the  orders  was  contrary  to  law 
and  evidence;  and  because  the  origfiual 
restraining  order  and  appointment  of  a 
receiver  was  granted  without  notice  to 
Stillwell,  Millen  &  Co. 

Denmark,  Adams  <£  Adams,  A.  C.  Wrigbt, 
and  Pate  &  Warren,  for  plaintiffs  in  error. 
Smith  &  Clewents,  Oarrard  A  Meldrtm, 
W.  L.  Clarke,  and  R.  B.  Norman,  for  de- 
fendants in  error. 

Bi<ECKLET,  C.  J.  The  facts  are  stated  in 
the  official  report.  The  judgment  below 
was  acqniesced  in  by  the  debtors.  Pea- 
cock, Peterson  &  Co.,  the  excepting  par- 
ties being  Stillwell,  Millen  &  Co.  alone. 
In  so  far,  therefore,  as  the  granting  of  an 
injunction  and  the  appointment  of  a  r«>- 
ceiver  concern  any  property  not  conveyed 
by  the  former  of  these  firms  to  the  latter, 
the  decision  of  the  presiding  judge,  wheth- 
er correct  or  incorrect,  should  not  and 
could  not  be  disturbed  on  this  writ  of  er- 
ror. What  we  shall  rule  will  have  rela- 
tion only  to  the  property  embraced  in  the 
conveyance  to  which  we  have  referred, 
leaving  the  individual  property  of  the 
several  persons  composing  the  firm  of 
Peacock,  Peterson  &  Co.  to  be  dealt  with 
by  the  receiver  as  though  it  alone  bad 
been  the  subject-matter  of  the  receiver- 
ship. 

1.  The  petitioning  creditors  attack  this 
conveyance  as  frandulent.  Giving  the 
petition  the  widest  possible  range,  it  has 
three  aspects.  It  reata— First,  upon  the 
insolvent  traders*  act,  (Code,  §  3149s  et 
seq.;)  secondly,  npon  the  assignment  act 
of  1881,  Ucts  1880-81,  p.  174;)  Code,  Ad- 
denda,  §  1953d,  p.  X.  as  amended  by  the 
act  of  1885,  (Acts  1884-85,  p.  100;)  and, 
thirdly,  npon  the  general  law  making 
void  all  conveyances  intended  to  hinder, 
delay,  ordefraud  creditors.  If  the  evidence 
supports  anyone  of  tliese  aspects  of  the 
petition, itis  the  last  one.  Itdoes  not  sup- 
port the  first,  because  the  partnership  of 
Peacock,  Peterson  &  Co.  had  been  dissolved 
and  had  ceased  to  carry  on  the  firm  busi- 
ness before  the  petition  was  filed.    In  this 
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reei>ect  the  case  Is  within  the  ruling  on 
that  HQbject  in  Kimbrell  v.  Walters, 86  Oa. 
99, 12  S.  £.  Bep.  305,  and  previous  cases 
therein  cited.  The  evidence  does  not  sup- 
port the  second  aspect  of  the  pptitlun,  be- 
cause it  shows, not  an  aasignment,  but  an 
absolute  conveyance,  made  In  payment 
of  a  pre-existing  debt,  together  with  an 
nndertalting  by  the  purchasers,  Stillwell, 
Millen  &  Co.,  to  pay  certain  other  debts, 
not  out  of  the  proceeds  of  the  property, 
but  absolutely,  as  a  part  of  the  agreed 
price.  Touching  this  element,  the  case  is 
ruled  by  Powell  v.  Kelly,  82  Ga.  1,  9  S.  B. 
Rep.  278  By  a  very  dei-ided  preponderance 
of  the  evidence  the  conveyance  was  made 
tree  from  any  trnst,  open  or  secret,  in  favor 
of  the  debtors  or  any  creditor  orany  uther 
person.  It  was  an  absolute  and  uncondi- 
tional sale,  and  the  only  element  uf  suspi- 
cion attaching  to  it  results  from  apparent 
inadequacy  o(  price.  There  is  no  doubt 
that  the  property  covered  by  the  convey- 
ance, estimated  at  its  normal  value,  was 
very  much  in  excess  of  the  purchasing 
creditors'  debt,  and  of  the  whole  consid- 
eration expressed  In  the  conveyance.  Va- 
riuus  facta  are  set  up  by  Stillwell,  Uillen 
&,  Co.  to  account  for  and  vindicate  the 
transaction,  notwItbHtanding  this  excess, 
the  principal  fact  being  that  much  of  the 
property  embraced  in  the  deed  had  not 
been  paid  for  by  Peacock,  Peterson  &  Co., 
and  was  still  subject  to  claims  for  Us 
own  purchaHe  money.  Conceding  all  the 
consequences  that  could  be  drawn  from 
the  excess  of  value  over  the  price  paid, 
the  case  is  that  of  a  conveyance  by  an  in- 
solvent partnership  to  one  of  the  firm 
creditors  at  an  undervaluation,  made  to 
binder,  delay,  or  defeat  the  other  firm 
creditors.  What,  then,  is  the  rule  of  law 
governing  the  grant  of  an  injunction  and 
the  appointment  of  a  receiver  as  against 
such  purchasing  creditor,  the  attacking 
creditors  being  without  judgments  or  oth- 
er liens,  aud  claiming  no  title  to  the  prop- 
erty, either  by  reason  of  fraud  In  procur- 
ing credit  therefor  in  the  creation  of  their 
demands  or  otherwise?  There  can  be  no 
doubt  that,  generally,  creditors  complain- 
ing of  a  fraudulent  conveyance  of  his  prop- 
erty by  their  debtor  are  not  entitled  to 
an  interlocutory  injunction  and  receiver. 
The  present  case  falls  within  this  general 
rule,  inasmuch  as  there  is  no  allegation 
of  the  insolvency  of  the  alleged  fraudulent 
purchasers,  Stillwell.  Milieu  &  Co.  The 
case  of  Mayer  ▼.  Wood,  5C  Ga.  427,  is  a  di- 
rect authority  upon  the  subject,  so  far  axf 
an  injunction  is  concerned ;  and  the  prin- 
ciple of  that  case,  fairly  carried  out.  will 
extend  also  to  the  element  of  appointing 
a  receiver.  Where  injunction  to  restrain 
a  solvent  purchaser  from  disposing  of  the 
property  embraced  in  his  fraudulent  pur- 
chase would  not  l>e  granted,  we  can  see 
DO  reason  why  a  receiver  should  be  ap- 
pointed. That  the  solvency  of  the  pur- 
chaser would  be  security  against  ultimate 
lo8K  by  the  attacking  creditors  In  case 
they  should  establish  their  debts  and 
prove  thelraad.  would  stand  as  well  for 
areason  againstappointing  an  adiaterim 
receiver  as  against  granting  an  Injunc- 
tion. It  is  obvious  that  merely  to  enjoin 
a  man  temporarily  from  disposing  of  prop- 


erty to  which  he  claims  title  is  a  milder 
interference  with  his  dominion  over  it 
than  to  take  it  from  him  and  put  it  in  the 
hands  of  a  receiver.  Indeed,  before  the 
order  granting  an  injunction  in  Mayer  ▼. 
Wood  was  i)rought  to  this  court  for  re- 
view. It  bad  been  so  far  modified,  with  the 
consent  of  the  parties,  as  to  allow  the 
fraudulent  purchasers  to  sell  the  goods 
and  hold  up  the  proceeds,  thus  virtually 
converting  them  into  receivers  for  that 
purpose.  Nevertheless,  the  order  itself, 
after  this  modification,  was  held  errone- 
ous. Tested  by  the  case  cited  and  by  the 
main  current  of  the  authorities,  we  are  of 
opinion  that  no  receiver  for  the  property 

gurchased  by  Stillwell,  Millen  &  Co. should 
ave  been  appointed.  And  we  are  clear 
that  the  discretion  of  the  judge  was  not 
well  pxerclsed  in  appointing  such  receiver 
absolutely  and  unconditionally,  without 
oBering  Stillwell.  Millen  &  Co.  the  alter- 
native of  giving  bond  and  security  either 
for  the  forthcoming  of  the  property  or  for 
the  eventual  condemnation  money  in  this 
cause.  The  property  consisted  partly  of 
real  estate,  which  could  not  disappear; 
partly  of  a  saw-mill  and  fixtures;  and 
partly  of  a  large  number  of  animals  used 
in  connection  therewith.  These  animals 
would  be  expensive  to  keep  in  the  hands 
of  a  receiver.  Tliey  would  have  to  be  sold 
speedily,  or  else  the  receiver  would  have 
to  operate  the  saw-mill  at  a  heavy  daily 
expense,  and  under  many  hazards  of  loss. 
In  the  exercise  of  a  wise  judicial  discre- 
tion, it  could  not  be  otherwise  than  de- 
sirable, in  behalf  of  the  Interest  of  all  par- 
ties concerned,  to  keep  such  property  out 
of  the  bands  of  a  receiver;  and,  if  that 
could  be  done  by  exacting  bond  and  secu- 
rity, thin  exaction  ought  to  have  I>een 
made,  and  opportunity  afforded  to  com- 
ply with  it.  In  Cohen  v.  Me.yer8,  42  Ga. 
46,  the  receiver  was  appointed  ex  parte, 
but  on  hearing  the  matter  after  answer 
the  chancellor  recognised  as  a  basis  for 
discharging  the  receiver  the  alternative  of 
giving  bond  and  security  for  the  payment 
of  any  recovery  which  might  be  bad  in 
the  case.  It  may  be  asserted  as  a  general 
proposition  that  a  bond  with  good  secu- 
rity Is  always  a  better  form  of  protecting 
creditors  likely  to  be  Injured  by  fraud 
than  the  appointment  of  a  receiver  for 
property  perishable  in  its  nature  or  ex- 
pensive to  keep.  And  in  most  cases  the 
liability  of  a  solvent  party  without  bond 
and  security  would  itself  be  preferable  to 
an  expensive  receivership.  The  answer 
of  Stillwell.  Millen  &  Co.  alleged  that  they 
were  solvent,  and  fully  able  to  respond. 
This  was  not  contradicted  by  any  evi- 
dence or  by  any  allegation  in  the  petition. 
By  no  disposition  or  misappropriation  of 
the  property  pending  suit  against  them  to 
set  the  conveyance  aside  could  they  evade 
their  responsibility  to  the  plalntlffH  for 
any  fraud  complained  of  in  the  petition, 
should  that  fraud  he  established  at  the 
final  trial  of  the  cause.  Being  solvent, 
tliey  are  virtually  sureties  to  the  petition- 
ing creditors  for  the  forthcoming  of  the 
property  should  the  conveyance  be  set 
aside,  or  for  its  value  In  excess  of  their 
own  debt  and  the  residue  of  the  price  at 
which  they  purchased  It. 
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8.  It  developed  Iq  argnment  at  the  bar 
that  the  case  ol  De  Lacy  t.  Hurst,  88  Oa. 
223,  9  S.  E.  Rep.  1053,  was  sosceptible  ut  be- 
ing: misunderatood  by  learned  connssl. 
Tfaat  case  holds  that  in  one  aud  the  same 
BQit  eroditors  may  proceed  for  Judgment 
on  their  debts,  and  to  set  aside  frandu- 
lent  conveyances;  but  It  nowhere  sug- 
gests that  an  ad  interim  injunction  or  re- 
ceiver can  be  bad  In  any  case  in  which  the 
lilce  extraordinary  remedy  could  not  be 
invoked  prior  to  the  passage  ot  the  uni- 
formity procedure  act  ofl887.  On  tbe  con- 
trary, in  tbe  statement  of  (acts  with  which 
tbe  opinion  in  that  cuse  opens  it  is  said : 
"The  trial  Judge  refused  to  grant  the  in- 
junction or  to  appoint  a  receiver. "  This  nv 
fusal  was  acquiesced  in,  and  consequently 
tbe  element  ot  injunction  and  receiver  had 
been  eliminated  from  tbe  case  before  it 
reached  this  court.  We  adhere  to  the  de- 
cision in  De  Lacy  v.  Hurst,  but  cannot  ap- 
ply it  to  this  case  at  its  present  stage  fur- 
ther than  to  bold  that  the  creditors  at- 
tacking this  conveyance  are  recti  in  curia 
as  to  the  ultimate  purposes  of  their  ac- 
tion; these  purposes  being  to  establish 
their  claims  agaiuet  Peacock,  Peterson  & 
Co.  and  set  aside  an  alleged  fraudulent 
conveyance  made  by  them  to  their  co- 
defendants,  Stillwell,  MlUen  &  Co.  The 
Judge  erred  in  granting  an  injunction  as 
to  Stillwell,  Millen  &  Co.,  in  appointing  a 
receiver  for  the  property  embraced  in  the 
conveyance  to  them,  and  in  ordering  a 
sale  of  that  property  by  tbe  receiver. 

Judgment  reversed. 


(gg  Oa.  14S) 

DoTTBBER  et  al.  V.  Harden,  Judge. 
(Supreme  Court  qf  Oeorcrfo.    Nov.  88, 1891.) 
RaooKD  ON  ArpsAi/— MiNDAinig  to  Jcdsb  —  Rb- 
rcRAL  to  Biom  Biu.  of  ExoaPTioss— JUDOnNT 

IiIEN — VAI.IDITT  OF  ASSIOZnOtllT. 

1.  Where  tlie  only  error  assigned  Is  upon  the 
rendition  of  a  decree  founded  on  the  verdict  of  u 
lory,  none  of  the  evidence  adduced  on  tbe  trial 
is  re^nislte  in  reviewing  the  decree;  nor  Is  any- 
thing the  iudge  may  have  stated  orally  at  the 
time  of  rendering  the  decree,  or  prevlonsly,  ma- 
terial. 

a.  The  supreme  court  will  not  grant  a  mon- 
domtM  Tvisi,  to  the  end  that  •  bill  of  exceptions 
may  be  signed  and  certified,  where  it  aforma- 
tively  appears  on  the  face  of  the  application  that 
the  decision  complained  of,  and  sought  to  be  ex- 
cepted to,  was  correct,  inasmuch  as  In  such  case 
the  manAamua  would  be  of  no  practical  benefit 
to  the  applicant 

8.  In  a  contest  between  a  Judgment  oredltor 
and  Xhe  ussiRnees  of  a  money  demand  against  a 
county,  the  lien  of  the  Judgment  not  having  at- 
tached upon  tbe  fund  before  it  was  brought  into 
court,  suoh  Judgment  will  not  take  precedence  of 
the  assignments,  though  they  were  made  after  the 
Judgment  was  rendered. 

4.  Though  the  assignments  are  not  set  forth 
In  the  pleadings  fully  and  specifically,  yet,  if  they 
be  alleged  substantially,  and  the  jury  have  found 
them  to  be  valid,  they  ought  to  be  so  treated  in 
rendering  the  decree;  no  motion  for  a  new  trial 
or  other  attack  upon  the  verdict  having  been 
made  by  any  of  the  parties  in  due  time. 
iauUabua  by  the  Court.) 

Application  of  Dotterer,  trustee,  anl 
others,  for  a  writ  of  mandamus  to  Will- 
iam D.  Harden,  acting  as  Judge  of  the  su- 
perior court  of  Chatham  county,  to  compel 
him  to  certUy  a  bill  of  exceptions.  Writ 
ienled. 


F.  H.  MUler,  B.  O.  Erwia.  W.  S..  Chia- 
holm,  and  Harriaon  A  Peeplea,  for  peti- 
tioners. 

Lumpkin,  J.  Dotterer,  trustee,  et  al., 
applied  to  this  court  for  a  writ  of  mas- 
damuB  niai  requiring  tbe  Honorable  Wti.i/- 
LAM  U.  Habde.n  (Judge  of  the  city  court  ot 
Havannab,  who  presided  in  the  superior 
court  of  Chatham  county  in  the  place  of 
Hon.  RoBBBT  Faluoant,  disqaalified)  to 
show  cause  why  the  former  should  not 
certity  a  bill  of  exceptions  duly  tendered 
to  him  In  the  case  of  Bowe  v.  County  of 
Chatham  et  al. ;  bis  honor,  Judge  Hah- 
DBN,  having  refused  to  certUy  the  same  as 
presented.  It  appears  tbat  Judge  Har- 
den declined  to  certify  the  bill  ot  excep- 
tions unless  counsel  tor  tbe  plaintlH  in  er- 
ror would  set  forth  therein  tbe  evidence 
adduced  on  the  trial,  and  also  certain  rea- 
sons given  orally  by  tbe  Judge  at  the  time 
ot  rendering  tbe  decree  tor  tbe  conclusions 
he  had  reached.  This  the  counsel  refused 
to  do.  As  ruled  hi  the  first  head-note,  we 
do  not  think  the  proposed  corrections 
were  material  or  necessary.  Even  U  they 
had  been,  still  If  the  bill  of  exceptions  as 
tendered  set  forth  no  erroneous  ruling  by 
tbe  court  below,  tbe  writ  of  mandamua 
ought  to  be  denied.  It  was  conceded  by 
tbe  learned  and  able  counsel  who  present- 
ed this  application  tbat  if  it  appeared 
from  the  bill  of  exceptions  sought  to  be  cer- 
tified that  there  was  no  error  in  the  rulings 
of  the  court  below,  the  writ  of  mandamua 
should  be  denied ;  and  so  It  was  held  by 
this  court  in  Pitts  v.  Hall.  60  Ua.  .S89.  It 
only  remains,  therefore,  to  be  shown  that 
tbe  bill  of  exceptions  tendered  to  Judge 
Harden  set  forth  noerror  requiring:  cor- 
rection by  this  court ;  and  this  will  ap- 
pear from  a  brief  discussion  of  the  merits 
of  tbe  case. 

Bowe  filed  in  Chatham  superior  court  an 
equitable  petition  allegiuG;,  among  other 
things,  that  he  bad  contracted  to  build  a 
Jail  for  said  county  for  947,780,  of  which 
sum  a  large  amount  was  still  due  him; 
that  be  had  found  it  impossible  to  com- 
plete tbe  work  without  becoming  indebt- 
ed in  large  sums  to  various  persons  for 
work  done  and  materials  furnished  in  car- 
rying out  his  work ;  for  said  work  and 
materials  suits  bad  been  instituted  and 
Judgments  obtained  against  him  by  tbe 
Fred  Myers  Manufacturing  Company,  An- 
drew Hanley,  Charles  A.  Robbe,  Frank 
Smytb,  and  W.  P.  Bailey  &  Co.,  upon 
wbicb  Judgments  summonses  of  garnish- 
ment had  been  issued,  directed  to  tbe 
coiuity  of  Chatham,  and  were  still  pend- 
ing in  the  superior  court  of  that  county ; 
tbat,  in  tbe  progress  of  tbe  work  of  build- 
ing said  Jail,  petitioner  had  been  compelled 
to  BMign  to  one  John  O.  Smith  certain 
amounts  due  to  petitioner  under  bis  con- 
tract with  tbe  county,  and  that  the  said 
Smith  bad  filed  said  assignment  with 
the  commissioners  of  tbe  county;  that 
because  nf  said  garnishments  and  assign- 
ment the  county  commissioners  refused  to 
pay  to  petitioner  the  alleged  balance  due 
bim  on  tbe  contract;  and  that  petitioner 
was  willing  to  pay  the  amount  due  bim 
by  the  county  to  such  persons  as  were 
lawfully  entitled  to  receive  the  saOM. 
The  petltiun  prayed  tbat  tbe  county  <i* 


Digitized  by 


v^oogle 


972 


SOUTHEASTEEN  BEPORTEB,  Vol..  13. 


(Ga. 


Cbatbam  be  required  to  pay  into  the  reg- 
istry of  the  court  the  amount  due  peti- 
t.luuer,  and  that  the  above-nnmed  parties 
be  required  to  appear  and  interplead,  and 
have  determined  their  respective  riebts 
and  prioritieti  to  so  mach  of  said  money 
aa  might  be  due  to  them,  or  to  either  of 
them,  and  that  process  be  issued  and  dt- 
rectPd  accordingly.  The  county  filed  an 
answer  denying  many  of  the  allegations 
of  the  petition,  but  admitting  an  Indebt- 
edness to  petitioner  in  the  sum  of  f4,7S>'>.95, 
which  It  averred  Its  willingness  tu  pay 
into  court,  to  be  disposed  of  as  the  court 
might  order  and  decree.  The  Fred  Myers 
Manufacturing  Company,  Andrew  Uan- 
ley,  Charles  A.  Robbe,  and  Frank  Smyth 
filed  septfrate  answers  setting  forth  the 
amounts,  respectively,  due  them  by  Bowe 
for  work  done  and  materials  furnished  In 
the  construction  of  the  Jail ;  that  they  had 
obtained  Judgments  against  Bowe  for  the 
same;  that  Bowe  had  given  them  written 
orders  upon  the  county  commissioners  for 
these  amounts,  which  orders  were  assign- 
ments of  said  funds  by  Bowe  to  them ; 
that  these  orders  had  been  duly  filed  with 
the  county  commissioners,  and  that  upon 
them  there  were  still  doe  to  these  defend- 
ants the  several  amounts  of  their  respect- 
ive judgments.  The  answer  of  W.  P.  Bai- 
ley &  Co.  alleged  that  Bowe  wan  Indebted 
to  them  in  the  amount  therein  named  on  a 
Judgment  obtained  against  him,  based  on 
an  Indebtedness  for  bricks  furnished  in 
the  construction  of  the  Jail,  but  their  an- 
swer did  not  claim  that  Bowe  had  mad« 
to  them  an  assignment  of  any  part  of  tbe 
amount  due  tu  him  by  the  county.  The 
answer  of  John  O.  Smith  alleged  an  In- 
debtedness to  him  by  Bowe  of  a  large  sum 
of  money  for  work  and  materials  in  tbe 
bailding  of  the  Jail,  and  that  Bowe  had 
assigned  to  him  a  sufficiency  of  theamount 
due  Bowe  by  the  county  to  pay  such  in- 
debtedness, and  that  Bowe  had  given  him 
a  power  of  attorney  to  collect  the  same. 
After  these  answers  had  been  filed,  and 
before  Dotterer  became  a  party  to  the 
case,  a  consent  order  was  passed,  adjudg- 
ing that  the  county  of  Chatham  pay  into 
the  registry  of  the  court  f6,436.73,  and, 
after  said  payment,  be  released  and  ab- 
solved from  all  further  liability  either  to 
Bowe  or  to  any  of  his  creditors  In  the 
petition  mentioned.  This  order  was 
passed  March  4, 1891.  Thereafter,  on  the 
same  day,  Dotterer,  trustee,  was  made  a 
party  defendant  to  the  case,  and  filed  an 
answer  alleging  that  Bowe  was  Indebted 
to  him,  in  ah  amount  therein  named,  up- 
on a  Judgment  he  had  obtained  on  the  10th 
day  of  J  une,  1887,  and  praying  that  said 
lodgment  be  satisfied  out  of  the  fund  paid 
Into  court  by  the  commissioners  of  Chat- 
ham county.  During  the  same  term  of 
tbe  court  certain  Issues  of  fact  were  sub- 
mitted to  the  jury,  and  they  found  sub- 
stantially as  follows:  First,  that  tbe 
claims  of  all  the  respondents,  as  set  forth 
In  their  respective  answers,  were  '  valid 
and  just,  end  that  all  of  them  were  in  Judg- 
ment except  that  of  John  O.  Smith;  sec- 
ond, that  tbe  assignments  given  by  Bowe 
to  Robbe,  Smyth,  and  John  O.  Smith 
were  valid ;  third,  that  the  claims  of  all 
these  respondents,  except  Dotterer,  were 


fonuded  on  amounts  dqe  by  Bowe  for  la- 
bor, materials,  etc.,  furnished  In  connec- 
tion with  the  building  of  the  jail,  and  that 
Dotterer's  judgment  was  based  upon  a 
matter  foreign  to  the  construction  of  said 
Jail.    There  was  no  finding  by  the  Jury 
that  Hanley  or  W.  P.  Bailey  &  Co.  bad  as- 
signments from  Bowe  of  any  part  of  tbe 
funds  due  him  by  the  county.    There  was 
no  motion  for  a  new  trial,  or  any  eOort 
made  by  any  of  the  respondents  to  set 
aside  the  verdict.    At  the  next  term  of  the 
court,  upon    the  petition,  answers,  and 
verdict  as  they  stood,  a  final  decree  was 
entered,  which  after  allowing  Bowe's  so- 
licitors  (600  for  bringing  the  fund  Into 
court,  and  providing  for  the  payment  of 
costs,  divided   the   balance    of  the    fund 
among  Robbe, Smyth,  and  John  O.  Smith, 
the  three  latter  receiving   the   amounts 
awarded  them  pro   rata    upon  their  !«• 
spectlve  claims;   the    fund  being  insuffi- 
cient to  pay  them  in  full.    As  will  be  seen, 
the  Claims  cl  Hanley,  W.  P.  Bailey  &  Co., 
and  Dotterer  were  excluded  from  any  par- 
ticipation In  the  fund.    The  judge  evident- 
ly was  of  the  opinion  that  only  tbo»e  cred- 
itors of  Bowe  who  had  assignments  from 
him  were  entitled   to  share  in  the  money 
paid  into  court  by  the  county.    Dotterer's 
Judgment  being  older  than   any  of    the 
orders  on    tbe  county,    or  assignments 
griven  by  Bowe,  he  claims  that  hlsjndg- 
ment  was  entitled  to  priority,  and  that 
the  judge  erred  In  holding  otiierwise.    We 
think  the  jndgre's  ruling  was  correct.    Dot- 
terer's judgment  gave  him  no  lien  on  this 
fund  In  the  hands  of  the  county.    Indeed, 
It  was  expressly  ruled  in  Dotterer  v.  Bowe 
that  be  could  not  reach  this  money  by  a 
garnishment.    84  Ga.  769, 11  S.  E.  Rep.  896. 
If  he  had  no  lien  on  the  fund   while  it  re- 
mained In  the  county  treasury,  and  could 
not  reach  it  there  by  process  of  garnish- 
ment, we  see  no  reason  why  the  lien  of  his 
judgment    shoald   attach  to  the  money 
after   it    was,  at    the  instance  of  Bt)we, 
brought     into     court    for    distribution. 
Moreover,   tbe   finding   of    the    jury,    of 
which  Dotterer  did  not  complain,  estab- 
lished that  this  money  had  been  lawfully 
assigned  by  Bowe  to  Robbe,  Smyth,  and 
John  O.  Smith,  and  consequently  it  be- 
longed to  them.    It  Is  true  that  In  none  of 
the  answers  above  referred  to  were  the 
assignments  alleged  to  have  been  made  by 
Bowe  as  clearly  and  distinctly  set  forth 
as  they  might  have  been;    and  probably, 
on  special  demurrer,  an  objection  to  this 
effect  would  have  been  sustained.    In  the 
absence  of  such  demurrer  the  allegations 
concerning  the    assignments    were   suffi- 
cient, and  should  be  so  treated,  especially 
after  the  jury  have  found  them  to  be  valid. 
Whether  this  finding  was  right  in  fact,  or 
sound  in  law.  Is  immaterial.     Until  set 
aside.  It  is  binding  and  conclusive  upon 
all  of  these  parties;  and,  this  being  true, 
the  Judge  could  not  do  otherwise  tnan  de- 
cree, as  he  did,  that  the  money  be  award- 
ed to  those  to  whom,  under  the  verdict, 
it  belonged.    It  appears,  therefore,  that, 
if  the  bill  of  exceptions  had  been  certified 
by  the  Judge  precisely  as  it  was  presented 
to  him,  it  would  have  resulted  in  no  prac- 
tical service  to  the  plalntift  In  error,  and 
^nothing  beneficial  would  be  accomplished 
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by  ordering  the  writ  ol  mandamus  to  ia- 
Bue.  Assuming,  for  argument's  sake,  that 
the  bill  of  exceptions  ought  to  have  been 
signed  as  tendered,  and  sopposing  the 
same  was  now  being  considered  apon  its 
own  merits,  the  jadgment  of  the  court  be- 
low would  be  affirmed.  For  this  reason, 
the  propriety  of  refusing  the  writ  Is  man- 
ifest.   Mandamus  denied. 


(SS  Va.  517)  

Virginia  Fire  &  Marine  I.nb.  Co.  v.  Bcck 

et  al. 
(Supreme  Comt  of  Appeals  of  Virginia.    Dec 

14,  1891.) 

Actions  ok  Iksubancb  Foliciss — Etibbsce — Ap- 
plications— Right  to  Filb  Spboiai.  Plbas. 

1.  The  statute  which  allows  the  defendant 
to  plead  as  many  matters  of  defense  as  he  may 
elect,  does  not  confer  upon  him  an  absolute  right 
to  file  special  pleas  setting  up  defenses  which 
are  already  covered  by  other  pleas;  and,  although 
such  a  plea  has  been  received,  and  issue  Joined 
upon  it,  it  is  still  competent  for  the  court  to 
strike  it  out. 

2.  In  an  action  on  an  insurance  policy  the  re- 
fosal  to  allow  the  defendant  on  cross-examination 
to  ask  a  witness,  who  has  previously  testified 
that  he  had  been  employed  as  watchman,  how 
much  he  was  paid  for  his  services,  is  not  error, 
as  the  jury  cannot  measure  the  watchman's  dili- 
gence by  the  amount  of  his  pay,  and  the  only  in- 
quiry is  whether  he  was  in  fact  so  employed. 

3.  An  insurance  company  has  no  right,  in  an 
action  on  a  policy,  to  inquire  whether  a  certain 
person  had  obtained  "other  insurance "  for  the 
plaintiS  in  violation  of  a  provision  of  the  policy, 
without  having  first  established  that  the  said 
person  was  the  plaintiff's  agent,  or  at  least  satis- 
fied the  court  that  it  would  subsequently  do  so. 

4.  One  of  the  questions  in  an  application  for 
insurance  was  as  to  the  length  of  time  that  the 
plaintiff  had  been  meroliandTsing,  and  who  slept 
in  the  store.  The  answer  was,  "Four  years; 
watchman  on  premises  at  night."  Held,  that 
the  answer  amounted  only  to  a  warranty  that  the 
plaintiff  had  a  watchman  on  the  premises  at  the 
time  of  the  application,  not  that  he  would  con- 
tinue to  keep  one  there;  and  hence  the  absence  of 
the  watchman  without  the  plaintiff's  knowledge 
on  the  night  of  the  fire  was  no  defense. 

Error  to  circait  court,  Montgomery 
county. 

This  was  an  action  by  Buck  &  Newsom 
against  the  Virginia  Fire  &  Marine  Insur- 
ance Company  on  a  policy  of  insurance. 
There  was  judgment  for  plaintiffs  and  de- 
fendant bring^s  error.    Affirmed. 

W.  W.  &  B.  T.  Crump,  tor  plaintiff  in  er- 
ror. Burks  A  Campbell,  for  defendants  in 
error. 

HiNTON,  J.  This  was  an  action  of  case 
in  assumpsit  on  a  policy  of  insurance.  Is- 
sue was  joined  on  the  plea  of  uon  assump- 
sit,  and  the  defendant  company, in  accord- 
ance with  a  practice  common  in  the  cir- 
cuit courts  of  this  state,  obtained  leave  to 
file  special  pleas  within  60  days.  The  etfeet 
of  granting  leave  to  file  these  pleas  in  the 
cleric's  office  is  twofold:  It  gives  the  de- 
fendant additional  time  within  which  to 
plead,  and  it  gives  the  plaintiff  timely  no- 
tice of  the  defense  to  be  set  up,  and  thus 
prevents  surprise  and  delay  at  the  succeed- 
ing term.  In  these  respects  the  practice 
is  convenient.  It  seems,  however,  to  have 
no  other  advantage,  since  the  clerk  can 
only  receive  and  file  the  pleas,  and  the  plain- 
tiff cannot  reply  or  demur  to  the.  pleas, 


and  make  up  an  issue.  Three  special  pleas 
were  filed  in  the  clerk's  office.  To  the  first 
of  these  no  objection  ^as  made;  but  the 
plaintiffs,  treating  the  other  two  as  ten- 
dered by  the  filing  in  the  clerk's  office, 
moved  the  court  to  reject  them,  which 
was  accordingly  done.  The  defendant 
then  tendered  a  fifth  plea,  which,  on  the 
plaintiffs'  motion,  was  also  rejected.  The 
rejection  of  these  three  pleas  constitutes 
the  first  assignment  of  error.  Upon  this 
point  we  shall  spend  but  little  time,  be- 
cause, in  the  opinion  of  this  court,  every 
tact  might  have  been  proved  under  the 
general  issue  in  the  case  which  could  have 
been  proved  under  either  of  these  pleas. 
Their  re]ecti(m,  therefore,  could  not  have 
prejudiced  thedefendant.  "The  fact  is  un- 
deniable," says  Mr.  Minor,  in  bis  Insti- 
tutes, "  that  for  more  than  a  century  past 
there  has  been  admitted,  under  the  plea  of 
non  assumpsit,  in  all  actions  of  assump- 
sit, wiietber  founded  on  an  implied  or  ex- 
press promise,  any  matter  of  defense 
whatever  (the  same  as  in  the  case  ot  nil 
debit)  which  tends  to  deny  his  liability  to 
the  plaintiff's  demands. "  4  Minor  Inst.  p. 
&15.  And  at  page  641  of  the  same  volume 
the  author  says:  "Under  the  plea  of  ni7 
debit  the  defendant  may  prove  at  the  trial 
coverture  when  the  promise  was  made, 
lunacy,  duress,  infancy,  release,  arbitra- 
ment, award  and  satisfaction,  payment, 
a  want  of  consideration  for  the  promise, 
failure  or  fraud  in  the  consideration,  and, 
in  short,  anything  which  shows  there  is 
no  existing  debt  due.  The  statute  of  lim- 
itations, bankruptcy,  and  tender  are  be- 
lieved to  be  the  only  defenses  which  may 
notbe  proved  under  this  plea, and  they  are 
excepted  because  they  do  not  contest  that 
the  debt  is  owing,  but  insist  only  that  no 
action  can  be  maintained  for  it."  And  to 
the  same  effect  seem  to  be  ail  the  author- 
ities. 1  Chit.  Pi.  (4tb  Amer.  Ed.)  §  18; 
Stepb.  PI.  (4tb  Amer.  Ed.)  p.  162,  note  20; 
1  Rob.  Pr.  210;5  Rob.  Pr.  259.  Nor  can 
this  court  assent  to  the  proposition  that 
the  statute  which  allows  the  defendant  to 
plead  as  many  matters  of  defense  as  he 
may  elect  confers  upon  bim  the  "absolute 
right"  to  file  special  plaes  setting  up  de- 
fenses covered  by  a  plea  already  received. 
Such  a  construction  of  the  statute  would 
be  inconsistent  with  the  authorities  al- 
ready cited,  and,  so  far  as  we  can  see, 
could  serve  no  good  purpose.  This  same 
suggestion  seems  to  have  been  made  in 
Fant  V.  Miller,  17  Grat.  47;  but  said 
JoYNES,  J.:  "I  think  the  object  of  the 
[special]  plea  was  to  set  up  the  defense 
that  the  plaintiffs  were  not  bona  fide 
holders  of  the  note  on  which  the  action 
was  founded.  That  defense,  however, 
might  have  been  made,  as,  in  point  of 
fact.  It  was  made,  under  the  plea  of  aii 
debit,  upon  which  issue  bad  already  been 
joined  in  1853.  The  plea  was  therefore 
wholly  unnecessary,  and  this  would  have 
been  good  ground  for  rejecting  it  when 
offered,  if  it  had  been  objected  to,  (Reed 
V.  Hanna's  Ex'r,  3  Rand.  (Va.)  .56;  and  it 
was  competent  for  the  court  to  strike  It 
out  after  it  was  received,  even  though  is- 
sue had  been  joined  upon  it.  Kemp  v, 
Mundell,  9  Leigh,  12.  The  plaintiffs  In  er- 
ror, not  having  bi^n  deprived  of  any  de- 
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fense  by  the  8trtk!ng  ont  of  this  plea,  hare 
not  been  Injured  by  It.  and  cannot  com- 
plain. The  multiplication  of  issues  by 
special  pleas  tends  to  embarrass  the  jury, 
and  oa^ht  nut  to  be  encouraged, 'except 
in  cases  where,  by  law,  the  defense  would 
otherwise  be  excluded  or  rendered  unavail- 
ing.' "  It  la  suggested,  however,  if  we  cor- 
rectly apprehend  the  brief  of  the  plaintllT 
In  error,  that  the  plaintiffs  below  ought 
to  have  demurred  tu  those  pleas  "if  Insuf- 
ficient in  law,"  and  should  not  have 
moved  the  court  to  reject  them.  But  this, 
as  the  defendants  in  error  point  out  in 
their  brief,  is  generally  an  unsafe  practice ; 
the  better  way  undoubtedly  being  to 
move  the  court,  when  It  has  not  been  re- 
ceived, to  reject  it  In  Reed  v.  Hanna's 
Bx'r,  3  Kand.  (Va.)  62,  the  court  said: 
"Where  the  objection  to  a  second  plea 
*  *  *  is  that  the  mattor  of  that  plea  Is 
already  put  in  issue,  the  party  ought  not 
to  be  put  to  the  hasurd  of  a  demurrer  In 
order  to  avail  himself  of  that  objection, 
the  proper  and  safe  practice  being  to  try 
that  question  on  a  motion '  to  reject  the 
plea,  or  strike  it  out.  If  It  bfC8  been  entered 
on  the  record. " 

The  next  assignment  of  error  Is  that  the 
court  declined  to  permit  the  aefendunt  to 
ask,  on  cross-examination,  the  witness, 
Wilkes,  who  had  previously  testified  that 
he  had  been  employed  as  night  watchman, 
and  paid  for  his  services  as  such,  how 
much  he  was  paid.  But  we  perceive  no 
error  In  this  action  of  tbeconrt.  The  jury 
could  not  measure  the  watchman's  dili- 
gence by  the  amount  of  his  pay.  The  real 
inquiry  was  whether  he  was  employed  hy 
the  plaintiffs,  and  acted  under  such  em- 
ployment, and  that  question  was  submit- 
ted to  the  jury. 

The  next  objection  seems  equally 
groundless.  The  defendant  clearly  had  no 
righf  to  go  into  the  inquiry  whether  or  no 
the  firm  of  Johnson  &  Co.  had  obtained 
"other  insurance"  for  the  plaintiffs,  In 
violation  of  a  provision  of  the  policy  sued 
on,  without  having  first  establl^ed  that 
they  were  the  plalDtiffs'  agents,  or,  at 
least,  bad  satisfied  the  court  that  they 
would  subsequently  do  so. 

Passing  over  several  minor  exceptions, 
xvhicb  seem  to  be  fully  answered  by  the 
facts  of  the  case,  we  come  now  to  what 
may  be  regarded  as  the  most  formidable 
objection  to  the  action  of  theclrcultcourt, 
viz.,  that  It  erred  in  giving  the  following 
instruction:  "That  if  they  bttlieve  from 
the  evidence  that  the  policy  in  suit  was 
based  on  a  written  application,  author- 
ized by  the  plaintiffs,  or  either  of  them, 
said  application  thereby  became  a  part 
of  said  policy,  and  the  answer  to  the 
eighteenth  question  In  said  application  is 
a  warranty  nn  the  part  of  said  plaintiffs 
that  a  watchman  was  kept  on  tbe  prem- 
ises at  night.  But  what  constitutes  a 
'watchman,'  within  the  meaning  of  said 
application,  is  a  matter  of  factto  be  de- 
termined by  the  jury,  and,  Jf  they  believe 
from  the  evidence  that  at  the  time  of  said 
application  the  plaiutlffn  had  such  watch- 
man on  the  premises  at  night,  and  contin- 
ued to  keep  one  lu  their  employment  on 
said  premises  at  night  continuously  from 
that   date  until  the   destmction   of   tbe 


property  by  fire  on  January  23, 1888,  then 
there  was  no  breach  of  said  warranty, 
although  they  believe  from  the  evidence 
that  on  tbe  night  of  the  fire  the  watch- 
man was,  without  the  knowledge  or  con- 
sent of  tbe  plaintins,  or  either  of  them, 
absent  from  the  premises."  The  great 
fact  rdied  on  by  the  defendant  as  its 
ground  of  defense  being  that  tbe  watch- 
man who  usually  slept  on  the  premises 
was  absent  on  the  night  of  the  fire,  it  is 
insisted  that  tbe  Instruction  tells  tbe  jury. 
In  effect,  that,  after  they  shall  have  found 
that  there  was  a  warranty  of  a  watch- 
man on  the  premlpes  at  night,  and  have 
determined  the  meaning  of  the  word 
"watchman"  as  used  In  the  sppltcotion, 
and  that  such  watchman  was  kept  on  the 
premises,  yet  tbe  law  dispensed  with  his 
presence  on  tbe  night  of  tbe  fire,  unless  his 
absence  was  known  to  the  plaintiffs.  We 
do  not  think  tbe  Instruction  fairly  sus- 
ceptible of  this  construction.  That  In- 
struction, It  Is  true,  left  It  to  the  jnry  to 
determine  what  constituted  a  "watch- 
man "  within  the  meaning  of  the  applica- 
tion, and  then  declared  that,  if  the  plain- 
tiffs had  sncb  watchman  «n  tbe  premises 
at  the  time  of  the  application,  and  contin- 
ued to  keep  him  in  their  employment  on 
the  premises  from  that  date  until  tbe  de- 
struction of  the  property  by  fire,  then 
there  was  no  breacb  of  the  warranty. 
And  this  was  going  further  than  the 
plaintiffs  need  have  gone.  It  certainly, 
however,  could  not  have  hurt  the  defend- 
ant, and  did  not  Intimate  that  the  defend- 
ant would  be  excused  if  the  warranty  was 
found  to  be  promissory  and  continnlnK. 
And,  moreover,  it  was  just  and  proper  In 
the  circumstances  of  this  case,  where,  as 
we  shall  proceed  to  show,  the  warranty 
was  merely  afllrmatlve.  "Warranties," 
says  Mr.  May,  "are  distingnlahed  Into 
two  kinds, — affirmative,  or  those  which 
allege  the  existence  at  the  time  of  8  par- 
ticular fact,  and  avoid  the  contract  It  tbe 
allegation  be  untrue;  and  promissory,  or 
those  which  require  that  something  shall 
be  done  or  omitted  after  the  insurance- 
takes  effect  and  during  its  continuance, 
and  avoid  the  contract  if  tbe  thing  to  b» 
done  or  omitted  be  not  done  or  omitted 
according  to  the  terms  of  the  warranty." 
May,  Ins.  §  157 ;  O'Neii  v.  Insarance  Co., 
8  N.  Y.  122.  And  the  mlels  that  thecoarts 
will  never  construe  a  warranty  as  prom- 
issory and  continuing  if  any  other  reason- 
able construction  can  be  given.  Blood 
V.  Insurance  Co.,  12  Cush.  472:  Schmidt 
V.  Insurance  Co.  41  111.,  295;  Hosford  v. 
Insurance  Co.,  127  U.  8.  »9u,  R  Sup.Ct.  Rep. 
1199;  Insurance  Co.  v.  Eddy,  65  111.218; 
Gates  V.  Insurance  Co.,  5  N.  Y.  469 ;  May 
V.  Insurance  Co.,  26  Wis.  291;  Stout  v. 
Insurance  Co.,  12  Iowa,  871 ;  Insurance 
Co.  V.  Kimberly,  84  Md.  224;  Friable  v. 
Insurance  Co.,  27  Pa.  St.  325;  and  other 
cases  too  numerous  to  mention.  Without 
reference  to  this  last-mentioned  rule,  how- 
ever, we  think  It  perfectly  plain  that  tbe 
answer  to  the  eighteenth  question  Id  the- 
application  amounted  only  toa  statement 
that  the  plaintiffs  had  in  their  employ  a 
watchman,  whose  usual  place  for  sleeping 
was  on  tbe  premises.  Now,  this  state- 
ment Is  merely  affirmative  of  tbe  usual 
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aud  existing  state  of  tbinsB,  and  has  notb- 
tog  promlsHory  as  to  the  future.  That 
SQcb  is  tbe  case  seems  to  as  clear  from 
tbe  drunmstances  under  wblcta  tbe  an- 
swer was  made.  Tbe  question  was: 
"How  long  hare  yon  been  merchandlslnpr, 
and  who  sleeps  In  the  store,  and  what 
clerks  are  employed?"  To  which  the  an- 
swer in  tbe  application,  written  admit- 
tedly by  tbe  defendant's  agent,  and  not 
signed  by  the  plain  tlTIs,  or  either  of  them, 
is:  "Four  years;  watchman  on  premises 
at  night."  Tbe  qnestlon,  as  the  plaintiffs 
say  In  their  brief,  manifestly  relates  to 
the  present,  and  not  to  the  future.  It 
was  intended  to  get  information  as  to 
the  present  state  of  things,  and  not  to  ex- 
act a  promise  that  such  state  should  con- 
tinne.  It  is  only  necessary  to  add  that 
the  court  did  not  err  In  refusing  to  set 
aside  the  verdict  and  grant  a  new  trial. 
Tbe  case  being  before  us  as  upon  a  de- 
murrer to  evidence,  we  must  exclude  tbe 
evidence  of  Kelsey,  the  agent  of  the  de- 
fendant, to  the  effect  that  the  answer  to 
the  question  Just  mentioned  was  antbor- 
iied  by  the  ])lalntlffs-,  and  we  mnst  there- 
fore take  the  fact  to  be  us  Mr.  Buck  says 
it  was,— that  no  such  statement  or  reply 
was  authorized.  We  see  no  error  in  the 
Judgment  of  the  circuit  court,  and  tbe 
saoae  must  be  affirmed. 


(gg  Ga.  S8»)  

Tyler  v.  Chesapbakb  &  O.  B.  Co. 

(Supreme  Court  ftf  Appeals  of  Virginia.    Nov. 
12,  ISQl.y 

AOTIONS  AQAINST  tUlLROAD  CollPANlKS— INSTBUO- 
TIONB  —  FBOVIMOB  Of  JdKT  —  PBH30NAL  JSTO- 
BIB8. 

FlMntlff  and  two  other  boys  obtained  per- 
mission from  a  aeotion-maater,  who  was  going 
with  the  sectionmen  on  a  hand -car  to  load  some 
scrap-iron,  to  go  with  him  if  they  would  assist 
in  loading  the  iron.  On  Uieir  return  the  hand- 
car collided  with  a  rapidly  moving  train.  Flain- 
tifl  was  injured,  and  sued  the  raiiroad  company. 
He  asked  the  court  to  charge  that,  if  the  sec- 
tion-master was  in  the  habit  of  employing  and 
discharging  the  men  under  him,  and  was  in  con- 
trol Ot  the  said  car,  and  plaintiff  was  on  the  car 
by  his  permission,  and  without  knowing  that  it 
was  contrary  to  the  rules  of  the  company,  and 
the  injuries  sustained  by  him  resulted  from  the 
gross  negligence  of  defendant,  he  was  entitled 
to  recover,  and  that  tbe  relation  between  a  sec- 
tion-master and  the  men  under  him  was  that  ot 
superior  and  subordinates;  and  that,  if  one  em- 
ployed by  the  section -master  was  injured  by  the 
section- master's  negligence,  tbe  company  could 
nut  esoape  liability  on  the  ground  tbat  the  in- 
jured partywasaoo-employe.  The  court  rejected 
the  instructions  of  plaintiS  as  calcalated  to  mis- 
lead the  Jury,  and  as  inapplicable  to  the  evi- 
dence. It  then  charged  that,  although  plaintiff 
was  permitted  to  ride  on  the  hand -car,  upon  con- 
dition that  be  would  assist  in  loading  the  said 
iron,  this  did  not  make  him  an  employe,  so  as  to 
obligate  the  company  to  protect  him  from  injury; 
and  that,  ouiess  defendant  authorized  the  seo- 
tion-master  to  permit  him  so  to  ride,  the  jury 
must  find  for  the  defendant  Held,  that  the  said 
rulings  were  an  invasion  of  the  province  of  tbe 
jury,  in  assuming  to  decide  for  them  questions 
of  fact,  and  In  directing  their  verdict  Fadh- 
TUiBOT,  J.,  dissenting. 

This  was  an  action  by  Tyler,  an  infant, 
by  his  next  friend,  against  the  Chesapeake 
&  Ohio  Bailroad  Company,  to  recover  for 
personal  injailes.     There  was  Judgment 


for  defendant,  and  plalntlfl  brings  error. 
Beversed. 

T.  C.Elder  and  0.  M.  Cocbr&n,  tor  plain- 
tiff in  error.  If.  L.  Parrtsh  and  W.  J.  Rob- 
ertsoa,  for  defendant  iu  error. 

Lact,  J.  This  is  a  writ  of  error  to  a 
judgment  of  the  circuit  court  of  Augusta 
county,  rendered  on  the  22d  ot  November, 
1S90.  The  action  was  by  an  infant,  by  his 
next  friend,  in  trespass  on  the  case,  tor 
injuries,  agEdnst  tbe  defendant  company. 
Upon  tbe  trial  the  demurrer  was  sustained 
by  tbe  court  to  tbe  fifth  count  of  the 
plaintltt's  declaration,  and  the  same  over- 
ruled. As  to  the  other  four  counts  of  tbe 
declaration  evidence  was 'taken  on  both 
sides,  and  the  court  gave  certain  Instruc- 
tions, and  the  jury,  by  their  verdict,  found 
for  the  defendant  under  the  instructions 
of  the  court,  and  judgment  was  rendered 
on  the  verdict  for  the  defendant,  and,  be 
having  excepted  to  tbe  several  rulings  of 
the  court  refusing  instractitms  asked  for  by 
blm,  and  giving  others  for  tbe  defendant, 
the  plaintiff  moved  tbe  court  to  set  aside 
tbe  verdict  and  grant  him  a  new  trial,  up- 
on the  ground  that  tbe  court  had  misin- 
structed  the  jury  as  to  the  law,  wbicb 
motion  the  court  overruled,  and  thepiain- 
tiff  applied  for  and  obtained  a  writ  of  er- 
ror to  this  court.  The  case,  briefly  stat- 
ed, is  as  follows-  The  plaintiff,  a  boy 
less  than  17  years  of  age,  in  company  with 
another  boy,  whose  age  isnot  stated,  was 
Joined  by  another  boy,  14  years  of  age,  and 
encountered  a  section-master  of  the  de, 
fendant  company,  who  had  a  hand-car 
and-  some  hands  going  a  few  miles  out  on 
the  railway,  west  of  the  city  of  Staunton, 
to  do  some  work  In  gathering  up  scraps 
ot  Iron  and  some  heavy  frogs  which  had 
been  left  out  in  recent  track  repairs.  It 
was  agreed  between  tbe  plaintiff  and  tbe 
other  boys  on  the  one  band  and  tbe  sec- 
tion-master on  the  other  tbat  these  boys 
could  ride  on  the  hand-car  to  tbe  point  in- 
dicated if  they  would  work  like  other 
bands  in  gathering  up  the  iron  in  ques- 
tion. This  was  agreed  to,  and,  the  Iron 
having  been  collected  and  loaded  on  the 
hand-car,  except  heavy  frogs,  which  were 
loaded  on -a  freight  train,  the  band-car 
started  back  In  command  of  the  section- 
master,  and,  by  putting  forward  a  flag- 
man, and  stopping  a  freight  train  they 
encountered  on  tbe  way,  and  unloading 
tbe  hand-car  and  taking  the  same  off  tbe 
track,  it  escaped  collision.  But,  loading 
up  again,  and  starting  towards  Staunton, 
the  grade  descondiug,  and  the  band-car 
heavy  with  the  iron,  the  speed  became 
greater  than  is  usual  on  hand-cars,— 25 
miles  an  hour, — and,  no  flagman  being 
out,  and  no  brakes  on  the  hand-car, except 
a  stick  held  by  the  section-master,  they 
encountered  a  train  running  rapidly  out 
of  Staunton,  flat-car  iu  front,  and,  the 
shock  occurring  almost  without  warning, 
the  other  parties  jumped  off,  but  the  plain- 
tiff WHS  struck  and  Injured,  as  were  others 
who  jumped,  and  three  men  were  killed 
on  the  flat-car  on  the  train,  and  nothing 
was  found  of  the  hand-car  but  one  wheel. 
The  plaintiff  was  seriously  Injured,  and 
tbe  evidence  tends  to  show  that  these 
were  permanent  injuries.    He  has,  accord- 
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Ingr  to  that,  lost  the  use  of  his  Hght  arm, 
which  might  freeze  or  mortify  without  bis 
knowing  it:  and  his  head  has  been  so  in- 
jured by  the  hurts  he  received  that  they 
are  worse  than  tboue  in  bis  limbs.  He  is 
unfi  tted  lor  any  business  requiring  a  strong 
mind  or  strong  body.  He  is  blighted  eV- 
ery  way  in  body  and  mind.  The  accident 
happened  at  a  critical  period  of  his  life, 
and  seriously  interfered  with  his  develop- 
ment, and  he  never  can  be  the  man  he 
would  have  been  if  he  had  not  sustained 
the  Injuries  proven  in  the  case. 

The  plaintiff  asked  the  court  to  Instruct 
the  Jury:  "(1)  II  thejury  shall  believefrom 
the  evidence  that  at  the  time  of  the  collis- 
ion which  resulted  in  the  injuries  to  the 
plaintllt  of  which  he  complains  in  this  ac- 
tion, G.  C.  Ellis,  as  section-master  of  the 
defendant  company  on  that  part  of  said 
company's  road  on  which  the  collision  oc- 
curred, was  on  the  hand-car  involved  In 
said  collision,  and  in  thecontrol  and  man- 
agement of  the  same,  and  that  the  plaintiff 
was  then  and  there  on  said  hand-car  by 
permission  of  said  Ellis,  and  without 
knowing  that  it  was  contrary  to  the  rules 
of  the  defendant  company  tu  be  on  suid 
hand-car,  and  that  the  injuries  sustained 
by  the  plaintiff  in  said  collision  resulted 
from  the  gross  negligpnce  of  the  defendant 
company,  or  of  its  agents,  or  any  of  them, 
while  the  plaintiff  was  on  said  hand-car, 
then  the  court  instructs  the  jury  that  the 
defendant  company  is  liable  to  theplaintifi 
In  this  action  for  said  injuries.  (2)  if  the 
Jury  believe  from  the  evidence  that  when 
the  collision  occurred  between  the  hand- 
car and  train,  which  resulted  in  the  inju- 
ries to  the  plaintiff  for  which  he  seeks  to 
recover  in  the  action,  G.  C.  Ellis  was  the 
section-master  of  the  defendant  company 
on  that  part  of  said  company's  road  upon 
which  said  collision  took  pliice,  and  that, 
as  such  section-master,  he  was  then  on  the 
aforesaid  band-car,  and  in  the  actual  con- 
trol and  management  of  the  same  and  of 
the  laborers  thereon,  and  was  In  the  habit 
of  employing  and  discharging  and  con- 
trolling the  laborers  under  him,  and  did, 
on  the  day  upon  which  the  collision  oc- 
curred, aud  but  an  hour  or  two  before  its 
occurrence,  agree  with  the  plaintiff  that 
be  would  take  htm  on  said  hand-car  with 
his  force  from  West  End,  a  suburb  of 
Staunton,  to  La  Grange,  a  point  on  de- 
fendant's road,  three  or  four  miles  west  of 
said  starting-point,  and  bring  him  back 
on  said  hand-car  in  a  short  time  on  the 
same  day,  upon  thu  condition  and  under- 
standing that  the  plaintiff  would  aid  in 
loading  scrap-iron  along  the  track  at  and 
neor  La  Grange  on  said  hand  car,  to  be 
brought  to  8taunton,ana  that  the  plaintiff, 
in  ignorance  of  any  regulation  of  the  com- 
pany which  forbade  his  being  on  the  hand- 
car so  under  the  control  of  said  Ellis,  did 
go  thereon  to  La  Grange,  and  did,  accord- 
ing to  his  undertaking,  aid  in  loading 
scrap-iron  on  said  hand-car,  and  that,  in 
returning  from  La  Grange  on  said  band- 
car,  the  plaintiff,  by  reason  of  the  gross 
negligence  of  the  defendant  company,  or 
of  its  agents  and  representatives,  in  per- 
mitting the  aforesaid  collision  to  take 
place,  was  seriously  and  permanently  in- 
jured, then  the  court  instructs  the  jury 


that  the  plaintiff  is  entitled  to  recover  of 
the  defendant  for  such  injuries.  (3)  The 
court  instructs  the  jury  that  a  section- 
master  of  a  railroad  company,  in  charge 
of  a  particular  suction  of  the  company's 
road,  with  a  force  of  hands  under  liUu,  to 
take  care  of  and  preserve  said  section,  is 
not  merely  a  co-employe  with  said  hands, 
on  an  equal  footing  with  them,  but  that 
the  relations  between  the  section-master 
and  those  working  under  him  are  those 
which  exist  between  a  superior  and  a  sub- 
ordinate, and  that.  In  all  matters  pertain- 
ing to  the  particular  department  in  which 
the  section-master  is  engaged,  he  is  the 
representative  of  the  company,  and,  there- 
fore, if  one  who  Is  employed  by  the  section- 
master  to  work  under  bim  on  his  section 
is  injured  by  the  negligence  of  the  section- 
master  while  engaged  in  and  about  said 
employment,  the  company  cannot  escape 
liability  for  said  injury  upon  the  ground 
that  the  injured  party  was  theco-employe 
of  the  section-master;  but  the  Jury  are  fur- 
ther  Instructed  that  this  will  not  prevent 
the  company  from  showing,  if  it  can,  that 
on  other  grounds  or  for  other  reasons  it  is 
not  liable  to  the  injured  party  for  the  in- 
juries he  has  sustained."  Which  instruc- 
tions the  court  refused  to  give;  but,  at  the 
instance  of  the  defendant,  instructed  the 
Jury,  among  other  things,  that  "(3)  al- 
though the  jury  may  believe  from  the  evi- 
dence that  the  plaintiff  requested  Section- 
Master  Ellis  to  permit  him  to  ride  on  the 
hand-car  to  La  Grange,  and  thatsaid  Ellis 
replied  that  said  plaintllt  might  go  on  the 
car  it  he  would  help  to  pick  up  scrap-iron, 
they  are  instructed  that  said  request  and 
reply  did  not  make  the  plaintiff  an  em- 
ploye of  the  railroad  company,  and  did 
not  give  the  plaintiff  any  right  to  ride  on 
said  hand-car,  and  did  not  obligate  the 
company  to  protect  the  plaintiff  from  hurt 
and  injury  while  riding  on  the  same;  and 
that,  therefore,  they  must  find  a  verdict 
for  the  defendant,  unless  the  plaintiff  has 
proven  by  a  preponderance  of  evidence 
that  the  defendant  company  had  author- 
ized said  Ellis  to  allow  the  plaintiff  to  ride 
on  said  hand-car."  And  the  court,  being 
of  opinion  that  it  could  not  fairly  be  in- 
ferred from  the  testimony  that  the  plaintllt 
was  either  a  passenger  or  an  employe  of 
the  company,  and  that,  from  the  familiar- 
ity of  the  plaintiff  with  its  (defendant's) 
railroad  and  its  employes,  it  was  fairly  to 
be  inferred  that  he  was  aware  of  the  rules 
and  regulations  of  the  company  prohibit- 
ing persons  from  riding  on  the  band-cars, 
rejected  plaintiff's  first  and  second  instruc- 
tions, supra,  as  calculated  to  mislead  the 
jury;  and,  being  also  of  opinion  that  the 
third  (supra)  instruction  of  the  plaintiff 
was  not  applicable  to  the  testimony  in 
the  case,  rejected  that  also,  bnt  gave  the 
fourth  instruction;  to  which  action  ut  the 
court  the  plaintiff  excepted. 

It  is  elementary,  and  is  firmly  settled  in 
Virginia,  that  the  court  responds  to  ques- 
tions of  law  and  the  jury  to  questions  of 
fact.  The  court  must  decide  on  the  ad- 
missibility of  evidence,  that  being  a  ques- 
tion of  law ;  but  not  as  to  its  weight  after 
it  is  admitted,  that  being  a  question  of 
fact.  McDowell  v.  Crawford,  11  Grat.  377. 
The  decided -cases  evince  a  Jealous  «are  to 
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watch  orer  and  protect  the  lej^tlmate 
powers  ot  a  jury.  Tbey  show  that  the 
coart  mast  be  very  careful  not  to  over- 
step the  line  which  separates  law  from 
fact.  They  establiBh  the  fact  that  when 
evidence  is  parol,  any  opinion  as  to  the 
weight,  effect,  or  sufflciency  ol  the  evidence 
sabmlttcd  to  the  jury,  anyassuniptioiiofa 
fact  as  proved,  will  be  an  invasion  of  the 
province  of  the  ]nry.  Bart.  L.  Pr.  214,  and 
cited  cases;  Baring  v.  Keeder,  1  Hen.  &  M. 
174 :  Moore  v.  Chapman,  »  Hen.  &  M.  266 ; 
Fisher's  Ex'r  v.  Duncan,  1  Hen.  &  M.  576; 
Whltacre  v.  Mcllhaney,  4  Munf.  310;  Mc- 
Rae  V.  Scott,  4  Rand.  (Va.)  463;  Cornett 
V.  Rhudy,  80  Va.  710.  For  matcing  obser- 
vations or  instructlona  to  the  jury  as  to 
the  weight  to  be  given  by  them  to  any 
part -of  the  testimony  or  the  whole  evi- 
dence, the  cause  may  be  reversed,  and  a 
new  trial  awarded.  Bart.  L.  Pr.,  supra ; 
Davis  V.  Miller,  14  Grat.  1;  Hoplclns  v. 
Richardson,  9  Grat.  486.  In  this  case,  the 
court,  after  duly  Impaneling  a  jury,  under- 
toolj  to  decide  for  them  every  question  of 
fact  Involved,  and  instructed  them  as  to 
the  weight  of  the  testimony,  and,  in  effect, 
directed  their  verdict ;  and  thn  Jury,  n-cog- 
nizlng  that  this  had  been  done,  in  effect 
rendered  a  special  verdict,  divesting  them- 
selves of  all  responsibilities  whatever  for 
the  result,  announced  their  verdict  as  di- 
rected by  the  court's  instructions,  and  the 
court,  against  the  exception  of  the  plain- 
tiff, rendered  judgment  thereon.  There 
has,  in  fact,  been  no  trial  by  the  jury  in 
this  case,  as  that  term  is  properly  under- 
stood and  defined,  and  the  verdict  and 
judgment  must  be  set  aside,  reversed, 
and  annulled,  because  of  the  misdirection 
of  the  court,  which  erred  in  rejecting  the 
plaintiff's  Instructions  and  in  giving  the 
instructions  given  on  the  motion  of  the 
defendant;  and,  as  the  cause  must  go 
back  for  a  new  trial,  we  will  say  that  the 
fifth  count  of  the  plaintiff's  declaration 
stated  a  good  cnuse  of  action,  and  the 
demurrer  thereto  should  have  been  over- 
ruled by  the  court,  and  the  action  ot  the 
court  In  sustaining  said  demurrer  to  the 
said  fifth  count  is  erroneous.  For  the 
foregoing  reasons  we  are  of  opinion  to 
reverse  the  judgment  of  the  circuit  court 
of  Agnsta  herein,  and  to  remand  the  case 
for  a  new  trial  to  be  had  therein  in  the 
said  circuit  court.    Judgment  reversed. 

Fauntlekoy,  J.,  dissenting. 

Rehearing  refused. 
(88  Va.  4S«) 


McClanaban  v.  Western  Lcnatio  Asylum. 

(Supreme  Court  of  Appeals  of  Virginia.    Dec 
8,1891.) 

LiMITATIORft— APFLICABILITT  TO  PDBUC  CoBPORA- 
TIOSS. 

Public  corporations,  sacb  as  lunatlu  asy- 
lums, when  clothed  with  capacity  to  sue  and  be 
sued,  are  amenable,  in  actions  instituted  by  such 
corporations,  to  the  defense  of  the  statute  of  lim- 
itations, as  well  as  to  all  other  defenses,  the 
same  as  natural  persons  are  amenable. 

This  was  an  action  by  the  Western  Lu- 
natic Asylum  against  8.  R.  McClanaban, 
administrator  of  R.  S.  McClanaban,  a  pa- 
tient in  the  said  asylum,  to  recover  forthe 
v.l3s.E.no.37— 62 


board  and  attendance  ot  the  said  patient. 
There  was  judgment  for  plaintiff,  and  de- 
fendant appeals.     Reversed. 

J.  C.  Gibson  and  Rixey  &  Barbour,  for 
plaintiH  in  error.  Tbi)S.  C.  Elder  and  J. 
N.  Opie,  tor  defendant  in  error. 

Fadxtleboy,  J.  The  plaintiff  In  error 
complains  of  a  judgment  of  the  hustings 
court  of  the  city  of  Staunton,  entered 
therein  on  the  llth  day  of  July,  1890, 
against  him  as  administrator  of  R.  S.  Mc- 
Clanaban, deceased.  On  the  20th  of  March, 
1878,  Robert  S.  McClanaban,  a  son  of  the 
plaintiff  in  error,  was  admitted  into  the 
Western  Lunatic  Asylum  at  Staunton,  as 
a  patient  thereof,  at  the  age  ot  15  years, 
and  he  died  therein  September  7, 1882,  at 
the  ageof  19  years.  As  acondition  preced- 
ent to  the  admission  of  the  said  infant 
patient  a  writing  obligatory  was  execut- 
ed on  the  20th  of  March,  1878,  by  the  staid 
S.  R.  McClanaban  and  Robert  Strlngfel- 
low,  binding  them  on  demand  to  pay  to 
the  Western  Lunatic  Asylum,  forthe  board, 
fuel,  lights,  washing,  and  medical  attend- 
ance of  the  said  patient,  the  sum  of  f25 
per  mouth,  or  such  sura  as  the  directors 
may  from  time  to  time  assess.  On  the 
20tb  of  June,  1878.  the  said  obligor  S.  R. 
McClanaban  paid  to  the  said  asylum  the 
sum  of  $75  in  full  for  three  months'  board, 
etc..  of  the  said  patient.  On  the  6th  of 
September,  1878,  a  resolution  was  adopt- 
ed and  entered  of  record  by  the  board  of 
directors  of  the  said  asylum  "  that  the  said 
Dr.  S.  R.  McClanaban  be  released  from  bis 
obligation  forthe  support  of  bis  son,  R. 
S.  McClanaban,  in  the  asylum  from  the 
20th  of  June,  1S78.  forward. "  On  the  10th 
day  of  June,1890,  thesaid  Western  Lunatic 
Asylum  exhibited  to  the  said  hustings 
court  of  the  city  of  Staunton  its  account 
against  the  plaintiff  in  error  as  ad- 
ministrator ot  the  said  R.  S.  McClanaban, 
deceased,  in  the  sum  of  91,504.35  as  of  Oc- 
tober 1, 1890,  together  with  a  notice  of  a 
motion  to  be  made  on  the  same  day  for  a 
judgment  tor  the  same.  Therenpon  the 
defendant  (plaintiff  in  error"  filed— F/rsf, 
ageneral  plea  of  thestatuteot  limitations ; 
second,  a  plea  ot  non  assumpsU;  and, 
third,  a  special  plea  of  release  of  the  debt 
claimed,  by  virtue  of  the  aforesaid  order 
of  release  made  by  the  board  of  directors 
of  the  said  asylum  as  of  September  6, 1878. 
The  plaintiff  demurred  to  the  defendant's 
plea  of  the  statuteof  limitations,  and  issue 
was  joined  upon  the  said  demurrer,  and. 
both  sides  waiving  a  jury,  the  whole  case 
was  submitted  to  the  court,  whereupon 
the  court  sustained  the  demurrer  to  the 
defendant's  plea  of  the  statute  of  limita- 
tions, and,  having  considered  the  evidence 
submitted,  gave  and  entered  judgment 
against  the  defendant,  as  administrator 
aforesaid,  in  the  sum  of  fl,504.35,  with  In- 
terest on  $993.38,  part  thereof,  from  Octo- 
ber 1, 1890,  till  paid,  and  the  costs.  The 
court  overruled  a  motion  to  set  the  said 
judgment  aside  as  being  contrary  to  the 
law  and  the  evidence,  and  certified  the 
tacts  proved  upon  the  bearing. 

The  first  assignment  of  error  is  that  the 
hustings  court  erred  In  sustaining  the 
plaintiff's  demurrer  to  the  defendant's 
plea  of  the  statute  of  limitations,  and  this 
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Is  tbe  only  real  or  material  question  pre- 
sented by  the  record  (or  the  decision  of  this 
court.  The  last  Item  In  tbeuccouncnr  bill 
ol  particulars  moved  un  Is  dated  Septem- 
ber 7, 1882,  and  this  action  was  instituted 
on  the  10th  of  July,  1890.  The  contention 
Is  that  the  Western  Lunatic  Asylum,  plain- 
tiff, asserting  this  demand  against  a  pa- 
tient or  bis  estate  for  support  and  main- 
tenance In  the  said  asylum,  stands  quoad 
hoc  In  the  shoes  of  tbe  state,  and  that  the 
maxim  "a u/iuffl  tempiia  oceurrtt  re;?/"  Is 
applicable  and  obtains  in  the  case.  We 
are  of  opinion  that  this  contention  Is  not 
sound,  and  that  the  error  assigned  is  well 
taken.  _  The  Western  Lunatic  .Asylum  Is  a 
corporation,  »iu  organized  legal  entity,  a 
personalty  in  law,  with  power  to  sue  and 
be  sued,  to  plead  and  to  be  Impleaded, 
and,  being  endowed  with  this  capacity, 
it  is  thereby  entitled  to  and  amenable  to 
all  legal  defenses  which  pertain  to  private 
persons,  in  the  case  oi  Banlc  of  u.  S.  v. 
Planters'  Bank  of  Georgia,  9  Wheat.  904, 
Chief  Justice  Ma BSUAUL  says:  "The  state 
does  not,  by  b<>comlng  a  corporation, 
.  Identify  Itself  with  the  corporation.  The 
Planters'  Bank  of  Georgia  is  not  the  state 
of  (ieorgia,  although  the  state  holds  an 
interest  In  it.  •  •  •  The  state  of  Geor- 
gia, by  giving  to  the  bank  the  capacity 
to  sue  and  be  sued,  voluntarily  strips  it- 
self of  its  sovereign  character,  so  far  ait 
respects  tbe  transactions  of  the  bank,  and 
waives  all  tbe  privileges  of  thatcharacter. 
As  a  member  of  a  corporation,  a  govern- 
ment never  esercises  Its  sovereignty,  it 
acts  merely  as  a  corporator,  and  exercises 
UQ  other  power  In  the'management  of  the 
affairs  of  the  corporation  than  areexpress- 
ly  given  by  the  incorporating  act."  "So 
with  respect  to  the  present  Bank  of  the 
TJnited  States.  Suits  brought  by  or 
against  it  are  not  understood  to  be 
brought  by  or  against  the  United  States." 
See,  also,  Osborn  v.  Bank,  9  Wheat.  738; 
McCuIiocb  v.  .State  of  Maryland,  4  Wheat. 
316.  In  the  case  of  Asylum  v.  Miller, 29  W. 
Va.  326, 1  S.  E.  Rep.  740,  the  court  of  ap- 
peals of  that  state  in  an  able  and  convinc- 
ing opinion  entered  into  a  full  discussion 
ol  the  powers,  responsibilities,  and  capa- 
bilities of  corporations  tosue  and  be  sued, 
and  decided  that  the  plea  of  the  statute  of 
limitations  was  a  good,  proper,  and  legal 
defense  to  an  action  instituted  by  this 
same  Western  Lunatic  Asylum.  The  Judg- 
ment complained  of  is  wholly  erroneous, 
and  it  is  reversed  and  annulled ;  and  this 
court,  proceeding  to  enter  such  judgment 
as  the  hustings  court  ot  the  city  of  Staun- 
ton ought  to  have  entered,  will  overrule 
the  demurrer  to  the  plea  of  the  statute  of 
limitations,  and  dismiss  the  plaintiff's  mo- 
tion, with  costs.  .  Reversed. 

Lacy,  J.,  concurring  in   result,  but  not 
In  tbe  views  expressed  In  opinion. 


(88  Vb.  «0) 

Tyler  v.  Sites'  .\dm'r. 

(Supreme  Court  of  AppeaU  of  Virginia.    Deo. 
3,  1891.) 

Railroad  Companies  —  Accidents  on  Tbaok — 

CONTBIBDTOKT  NeOLIOENCE— IXgTRCCTIONg. 

1.  Flaintlft's  intestate  was  killed  while  walk- 
ing on  a  railroad  track.    The  deceasea,  who  was 


a  deaf-mute,  had  once  before  received  an  injury 
in  a  similar  manner,  and  had  been  repeatedly 
warned  abont  walking  upon  the  railroad.  Only 
a  few  minutes  before  he  was  killed,  he  had  been 
so  warned.  The  accident  oocurred  in  an  open 
plalu,  where  the  view  was  unobstructed  for 
nearly  u  mile.  Deceased,  although  a  deaf-mute, 
was  possessed  of  all  his  other  faculties,  includ- 
ing that  of  sight,  and  was  a  strong,  active  man, 
about  33  years  of  age.  He  was  walking  directly 
towards  tbe  train,  on  the  ends  of  tbe  ties,  on  the 
side  opposite  the  engineer.  The  latter  saw  him 
until  be  came  within  26  or  30  yards,  when  the 

S'ojecting  front  of  the  locomotive  intervened, 
e  Supposed,  however,  the  deceased  would  step 
off.  Held,  that  tbe  deceased's  own  negligence 
was  the  proximate  cause  of  the  injury,  and  plain- 
tiff was  not  entitled  to  recover. 

3.  Tbe  defendant  requested  the  court  to  charge 
that  tbe  company  was  bound  to  keep  a  reasona- 
ble lookout  for  trespassers  on  its  track,  and  to 
exercise  such  oare  as  the  circumstauoes  might 
require  to  prevent  injury  to  them;  if  a  trespasser 
was  an  adult,  and  apparently  possessed  of  his 
faculties,  the  company  had  a  right  to  presume 
that  he  would  remove  himself  from  his  daneer- 
ous  position,  and  if  he  failed  to  do  so  tbe  fault 
was  bis  own,  "and  there  is,  in  the  absence  of 
willful  negligence  on  its  part,  no  remedy  against 
it  for  the  results  of  an  injunr  brought  upon  him 
by  his  own  recklessness. "  If  the  company  or  its 
employeu  used  reasonable  care  after  discovoring 
tbe  perilous  position  of  the  deceased  to  avoid  in- 
juring him,  plaintiff  was  not  entitled  to  recover. 
The  court  modified  the  said  instructions  bystrik- 
ing  out  the  words  quoted.  Held  erroneous,  as 
tbe  said  words  were  necessary  to  the  correct  state- 
ment of  tbe  rule.  Railroad  Co.  v.  H.-irman's 
Adm'r,  8  8.  E.  Rep.  USl,  83  Va.  553,  followed. 

3.  The  defendant  requested  the  coort  to 
charge — first,  that  certain  acts  and  conduct  of 
tbe  deceased,  if  proven,  constituted  gross  negli- 
gence on  his  part;  and,  second,  that  if  guilty  of 
such  negligence  tbe  plaintiff  could  not  recover  un- 
less the  injury  was  willfully  oo^nmitted.  The 
court  modified  the  said  instruction  by  adding: 
Unless  tbe  injury  could  have  Ijeen  prevented  by 
the  exercise  of  reasonable  care  on  the  part  of  the 
trainmen  after  they  discovered  tbe  peril  of  the 
deceased.  Beld,  that  the  modiflcation  was  un- 
warranted, as  there  was  no  evidence  toshowthat 
the  peril  of  the  deceased  was  discovered,  or  that 
tbe  injury  could  have  been  prevented  by  the  ex- 
ercise of  reasooable  oare. 

This  was  an  mitlon  by  V.  H.  Tain,  ad- 
ministrator of  Thomas  H.  Sites,  against 
S.  F.  Tyler,  receiver  ol  the  Shenandoah 
Valley  Railroad  Company,  to  recover  for 
the  killing  of  plaintiff's  intestate.  There 
was  Judgment  for  plaintiff,  and  defendant 
brings  error.    Reversed. 

W.  H.  Travers  and  .S/pe  <f  Harris,  for 
appellant.  J.  E.  Roller  and  C.  D.  Harris, 
(or  appellee. 

Richardson,  J.  This  Is  a  writ  of  error 
to  a  Judgment  of  the  clrcultconrt  of  Rock- 
ingham county,  rendered  on  the  21st  day 
of  October,  1890,  in  a  certain  action  of 
trespass  on  the  case,  wherein  V.  H.  Tain, 
sheriff  of  RocklnKhamcounty,anda8  such, 
administrator  of  the  estate  of  Thomas  H. 
Sites,  deceased,  was  plaintiff,  and  8.  F. 
Tyler,  receiver  of  the  Shenandoah  Valley 
Railroad  Company,  was  defendant.  Tbe 
trial  court  certifies,  not  tbe  tacts  proved, 
but  the  evidence  adduced  at  tbe  trial. 
From  an  Inspection  of  the  evidence  thus 
certified.  It  Is  impossible  to  perceive  why 
the  court  below  did  not  abbreviate  tbe 
matter  by  certifying  the  facts  proved,  as 
there  certainly  Is  no  conflict  of  evidence  as 
to  any  material  question  arising  in  tbe 
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caae.  But,  he  tbis  aa  it  may,  tbe  material 
facts  as  established  by  the  plaintifi's 
teHtlmony  alone  are  tbeee: 

Thomas  H.  Sites,  tbe  plaintiff's  Intes- 
tate, who  was  a  deaf-mote,  was  on  the 
24th  day  of  May,  1887,  while  walking  ou 
or  very  near  the  railroad  track  of  thu 
Shenandoah  Valley  Railroad  Company, 
abuDt  two  miles  north  of  Elkton,  a  sta- 
tion on  said  road,  struck  and  killed  by  an 
engine  attached  to  and  drawing  a  train 
of  trelgbt-CMrs  on  Hnid  road,  which  engine 
and  train  were  then  in  tbe  control  and 
management  of  tbe  employua,  agents,  and 
serTantK  of  said  company.  From  Elkton 
the  Shenandoah  Valley  Railroad  extends 
northward  for  nearly  three  miles  throngb 
a  "level,  cleared  plain,  comprising  the 
rich  cultivated  river  bottoms  lying  along 
the  east  side  of  the  Shenandoah  river  in 
that  l<icallty.  In  the  ratdst  of  this  plain, 
and  about  two  miles  from  Elkton,  the  ac- 
cident occurred,  at  a  point  where  the  track 
Is  elevated  upon  a  slight  Oil,  estimated  at 
tbre<!  feet,  with  nothing  to  obstruct  tbe 
view  of  the  track  for  a  distance  of  nearly 
a  mile  to  tbe  north,  and  an  equal  distance 
to  the  south."  About  600  yards  north  of 
the  point  where  tbe. accident  occurred,  a 
public  road  crosses  the  railway,  and  a 
short  distance  beyond,  on  tbe  left  or  west 
side  6l  the  railroad,  and  some  75  yards 
distauc  therefrom,  is  the  residence  of  Mr. 
Thomas  Naylor,  at  or  near  whose  resi- 
dence the  plaintiff's  intestate  started  to  go 
to  the  bouse  of  Decatur  Bear,  and  seems 
to  have  walked  along  near,  but  not  on, 
the  railroad  track,  for  some  distance,  and 
then  on  the  track,  or  on  the  ends  of  the 
ties  un  tbe  side  of  the  track,  and  was  so 
walking  when  he  met  the  train,  by  tbe 
engine  of  which  be  was  struck  and  killed. 
The  accident  occurred  tn  the  midst  of  tbe 
open  plain  above  deacribod,  where  there 
was  no  obstruction  to  tbe  view  of  tbe 
track  for  tbe  distance  of  near  one  mile 
north  or  south,  and  at  tbe  time  of  the  ac- 
cident tbe  train  was  running  north,  and 
tbe  plaintiff's  intestate  walking  soutb, 
meeting  it. 

Thomas  Naylor,  above  referred  to,  was 
introduced  as  a  witness  for  tbe  plaintltt, 
and  testified  that  be  lives  in  Rockingham, 
six  or  seven  hundred  yards  from  Bear 
LitblA  Mprings;  that  the  most  direct  foot 
route  from  his  bouse  to  the  springs  is  the 
railway,  up  to  the  crossing;  that  people 
are  In  the  habit  of  using  this  route,  and 
that  witness  himself  used  it;  that  witness 
knew  tbe  plaintiff's  intestate,  and  that  he 
was  at  tbe  house  of  the  witness  on  the 
morning  of  tbe  accident;  that  be  (Sites) 
said  he  was  going  to  Uecatur  Bear's, 
which  Is  further  south;  that  the  direct 
route  to  Decatur  Bear's  is  by  tbe  railroad  ; 
that  he  came  on  the  railroad  about  75 
yards  from  witness' house,  about  2  miles 
from  Elkton ;  that  it  was  about  600  yards 
from  tbe  house  of  witness  to  where  he 
could  see  tbe  road  straight:  that  he 
(plaintiff's  Intestate)  could  not  be  seen  all 
the  way  from  Elkton,— trej'S  would  be  In 
tbe  way  at  the  curve;  that  witness  was 
at  home  that  day.  and  knew  of  the  acci- 
dent; that  he  bad  beard  the  whistle  for 
"down  brakes;"  heard  tlie  trainmen  say 
fco  tbe  section  trass  that  tbey  had  struck  a 


man.  They  went  back,  running.  When 
witness  got  there,  he  saw  Sites.  He  was 
then  dead.  He  remained  there  some  time. 
And  that  witness  heard  no  whistle  before 
the  one  for  "down  brakes."  Such  is  the 
testiraon.y  iu  chief  of  Thomas  Naylor,  and 
it  signifles  but  little.  However,  his  evi- 
dence on  cross-examination  was  more  to 
tbe  point.  He  says  be  had  heard  tbe 
whistle  of  the  train  at,  Elkton ;  that  Sites 
said,"!  believe  1  will  go  up  to  Decatur 
Bear's;"  that  witness  told  him  not  to  go 
until  after  the  train  came  down;  that 
Sites  said  he  would  not  walk  on  the  rail- 
road; that  witness  wrote  on  a  little  tab- 
let, that  Sites  carried  with  him,  that  tbe 
train  was  tn  Elkton ;  that  SltCH  kept  next 
to  the  fence  until  be  came  to  tbe  croBHing ; 
that  he  went  upon  the  track  at  tbe  cross- 
ing, and  that  at  about  150  yards,  or  per- 
haps 200  yards,  from  the  crossing,  he  was 
killed,  only  2  miles  from  Elkton;  that 
the  train  stopped  500  yards  from  where  it 
struck  Sites;  that  tbey  were  trying  to 
stop.  They  stopped  and  backed  back. 
It  was  a  heavy  train.  Was  still  down 
grade  from  Elkton  to  where  Sites  was. 
killed.  The  grade  rises  towards  tbe  north 
at  crossing.  He  was  walking  towards 
tbe  train  when  struck.  He  walked  from 
i^ace  to  place.  Was  a  good  workman. 
Wrote  a  good  hand,  and  spelled  well. 

George  VV.  Murray,  another  witness  in- 
troduced by  the  plaintiff,  testified  that  he 
is  a  plasterer,  and  was  on  the  day  of  the 
accident  working  on  Bear's  Hotel,  in  East 
Rockingham:  that  he  was  working  on 
the  north  end  of  tbe  hotel,  about  lou 
yards  from  the  Shenandoah  Valley  Rail- 
road, 3  miles  from  Elkton;  that  Whit- 
lock,  witness'  son,  and  a  colored  man 
were  with  him;  that  the  colored  man  is 
now  dead;  that  witness  saw  the  accident; 
that  at  the  time  tbey  were  working  on 
the  hotel,  overlooking  railroad;  that  wit- 
ness' son  was  looking  through  a  field- 
glass.  "We  came  up  to  tbe  window.  We 
saw  a  man  walking  pretty  fast  on  the 
track,  with  his  bead  down.  He  was  on 
the  far  side  from  us,  on  the  outside  of  tbe 
rails.  While  looking,  wu  saw  a  train  ap- 
proaching. Had  heard  no  warning  or 
signal.  Was  surprised  to  see  it.  Were  not 
expecting  it.  They  came  right  together. 
It  knocked  him  off.  Ran  fifty  yards, 
blew  'down  brakes,'  and  stopped.  The 
train  had  knocked  Sites  down  tbe  bank. 
"The  men  came  back  and  looked  at  him. 
A  material  train  from  Elkton  came  down, 
and  picked  him  up,  and  carried  him  to 
Elkton.  Was  familiar  with  footpath.  A 
man  going  from  Naylor's  would  have 
taken  that  route.  People  were  in  the 
habit  of  taking  this  course.  Have  not 
noticed  particular,  but  have  seen  several 
people  passing  from  that  route.  Was 
well  acqaainted  with  Sites.  He  was  deaf 
and  mute.  On  one  occasion,  he  called  my 
attention  to  the  fact  that  he  could  hear 
a  little.  I  do  not  remember  bis  ever  hav- 
ing shown  that  he  ever  beard  a  train 
whistle.  He  was  In  a  bending  position 
when  Isawblm,and  recognized  him  as 
Sites.  It  was  down  grade  to  near  tbe 
point  where  he  was  killed,  but  grade  on 
a  rise  where  it  struck  him.  He  was  walk- 
ing on  the  outside  of  tbe  roil,  on  the  end 
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oftbe  tlcB,  when  he  was  struck."  That 
there  was  a  slight  ascending  grade  north 
of  the  point  where  the  accident  occurred, 
bat  witness  could  not  state  the  distance 
from  the  crossing  or  the  grade,  and  that 
there  were  about  18  cars  in  the  train,  but 
witness  did  not  know  whether  they  were 
loaded  or  not.  On  cross-examination  this 
witness  testified  that  it  was  up  jcrade, 
going  north  from  the  poln  t  of  t  he  accident ; 
that  the  accident  occurred  200  yards 
south  of  the  crossing,  and  600  or  600 
yards  of  Bear's  house;  that  witness  paid 
no  attention  to  the  distance;  that  the 
train  was  an  ordinary  freight  train  com- 
posed of  18  or  19  cars ;  that,  tor  a  portion 
of  the  way  from  Elkton,  it  was  down 
grade:  that  Sites  was  working  at  Bear's 
as  a  farm  hand,  but  witness  did  not  know 
what  wages  he  got,  but  supposed  he 
could  earn  915  or  f  20  per  month ;  that 
witness  had  had  no  experience  with  deaf- 
mutes;  thought  Sites  had  heard  knocking 
In  the  building;  that  he  had  on  one  occa- 
sion called  witness'  attention,  by  putting 
his  hands  to  his  ears,  that  he  heard  the 
sound  of  the  hammer.  And  the  witness 
further  said:  "He  [Sites]  was  a  mute,  and 
you  know  how  much  adeaf-mntecan  hear. 
Sites  made  the  impression  upon  my  mind 
that  he  heard  better  than  Decatur  Bear. 
Bear  could  hear  trains  whistle  at  Elkton, 
and  Sites  could  hear  better."  On  redirect 
examination,  this  witness  (Murray)  stat- 
ed that  there  was  no  obstruction  In  the 
way  of  seeing  the  train,  looking  south  to 
Elkton,  for  a  mile  or  more;  that  the  train 
was  nearly  100  yards  from  Sites  when  wit- 
ness and  those  with  him  first  saw  it; 
that  the  train  was  moving  slowly, — was 
creeping  upon  him, — nnd  that  there  was 
no  trouble  about  getting  out  of  the  way, 
if  be  saw  it. 

A.  J.  Whitlock,  another  witness  intro- 
duced by  the  plaintiff,  testified  that  he  is 
a  plnsterer;  was  working  for  Murray  at 
Bear's  Spring  at  the  time  of  the  accident ; 
was  on  the  third  story  of  the  building; 
that  Murray  and  Murray's  son  were  there; 
no  one  else  than  he  saw  the  accident; 
that  he  was  fixing  to  go  to  work ;  that 
Murray  said,  "There  is  a  train  coming," 
and  handed  him  the  glasses;  that  by  the 
time  he  caught  the  focus  the  train  was 
nearly  opposite  the  hotel;  that  he  saw  a 
man  on  the  track  whom  he  took  to  be 
Sites,  who  was  walking  with  bis  head 
hataging  down;  that  witness  saw  him 
throw  up  his  hands  Just  as  the  engine 
struck  him ;  that,  when  the  train  passed, 
some  one  said,  "  Where  is  the  man  who 
was  oc  the  track  ?  "  The  train  stopped, 
and  train  hands  came  back,  nnd  some  one 
joined  him,  and  went  back.  That  after  a 
while  a  train  came  from  Elkton,  and 
took  him  (Siteel  to  Elkton;  that  the 
train  came  for  that  purpose.  It  was  an 
hour  after  the  accident.  That  there  was 
a  rain  and  thunder  storm,  and  it  bad  not 
quit  raining  when  the  train  came  down; 
that  witness  had  known  Sites  all  his  life; 
that  Sites  could  not  talk  any,  and  could 
hear  but  very  little;  that  he  was  a  stout 
man,  and,  as  witness  supposed,  was  24  or 
25  years  old.  On  cross-examination  this 
witness  testifies  that  Sites  was  several 
hundred  yards  ahead  of  the  train  when 


witness  first  saw  him ;  that  witness  can- 
not tell  whether  be  was  on  the  track  or 
not.  He  was  on  opposite  side  from  wit- 
ness, and  witness  could  not  tell  whether  - 
he  was  on  the  track  or  on  the  side.  That 
his  bands  went  up  just  as  the  train  got 
there;  that  witness  was  not  certain 
wbetberthe  train  struck  him  or  not.  And 
on  re-esamlnation  this  witness  says  that 
he  beard  no  whistle  or  noise  before  the 
man  was  struck ;  that  he  beard  the  noise 
of  the  train  when  it  came  opposite  Bear's 
house,  and  that  the  train  whistled  several 
times  after  it  ran  past,  and  stopped.  On 
recrusH-examinatlon  tbe  same  witness 
testifies  that  Sites  could  not  hear  any  one 
talk  to  him;  that  witness  had  senn  him 
point  up  when  It  thundered;  that  be  could 
not  communicate  except  by  writing;  and 
that,  if  one  could  walk  up  behind  him  and 
halloo,  he  could  bear. 

Such  is  the  testimony  of  the  three  wit- 
nesses,  Thomas  Naylor,  George  Murray, 
and  A.  J.  Whitlock ;  and  they  testified  to 
the  only  really  material  facts  in  the  case. 
They,  except  the  witness  Naylor,  were  at 
work  on  Bear's  hotel,  500  yards  distant 
from  the  place  of  tbe  accident, and  at  that 
distance  witnessed  what  they  testified  to. 
The  witness  Naylorwas  at  the  time  of  the 
accident  at  his  house,  the  point  from 
which  tbe  plaintiff's  intestate  took  his  de- 
parture for  Decatur  Bear's,  just  a  short 
time  before  the  accident.  One  of  these  wit- 
nesses, Grefirge  W.  Murray,  as  before  stat- 
ed, testified  that  the  plaintiff's  intestate, 
Thomas  H.  Sites,  made  the  impression  on 
his  mind  that  he  could  hear  better  than 
Decatur  Bear,  who  could  from  his  house 
hear  a  train  whistle  at  Elkton,  a  distance 
of  500  yards. 

Other  witnesses  introduced  by  the  plain- 
tiff testify  as  to  Sites'  capacity  for  hearing. 
For  Instance,  George  Olatterbuck  testifies 
that  he  lives  about  3}^  miles  from  Harri- 
sonburg. Knew  Sites  tolerably  well,  and 
bad  worked  witb  him  on  farm  and  saw- 
mill. Tbat  Sites  could  not  talk,  but  he 
could  make  a  noise;  that,  when  the  en- 
gine would  pop  oR,  he  would  look  around 
and  grin,  and  that  witness  noticed  tbat 
he  could  bear;"  that,  when  feucinflr  plank 
were  carried  out,  he  would  look  up,  and 
when  they  were  thrown  down  would  mo- 
tion to  his  ear  as  if  be  felt  the  jar;  tbat 
when  he  was  about  the  mill  the  engine- 
man,  when  be  wanted  bimto  do  anything, 
would  blow  tbe  whistle,  and  Sites  would 
look  up,  and  then  they  would  motion  to 
him  what  they  wanted  him  to  do.  And 
on  cross-examination  this  witness  stated 
that  "Sites  would  be  30  or  40  yards  off 
when  the  whistle  would  blow,  and  that  It 
was  in  the  winter  of  1882  tbat  he  saw  him 
bear  tbe  whistle. "  Abraham  Billhimer  tes- 
tifies that  he  knew  Sites  all  his  life. 
Lived  near  him  until  1870,  and  then  moved 
off  four  miles.  That  Sites  was  a  deaf-mute, 
and  could  not  hear  anything  except  some- 
thing loud  and  terrific,  like  thunder,  which 
seemed  to  scare  hhn  very  much;  that  wit- 
ness was  with  him  a  good  deal;  that,  aft- 
er witness  moved  to  the  mountains.  Sites 
came  to  pick  cherries;  that  tbe  whistle 
blew  at  a  mile,  one-fourth  to  one-half  of  a 
mile,  off,  and  Sites  motioned  to  witness 
tbat  It  was  dinner-time,  and  tbat  be  knew 
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because  the  whistle  had  blown.  On  crosH- 
esaminatlontbls  witness  stated  that  Sites 
bad  motioned  to  him  that  he  knew  it  was 
dinner-time  becaase  be  bad  heard  the 
whistle,  and  that  this  occurred  eight 
years  before.  This  witness  also  under- 
took to  repeat  the  signs  by  which  he  com- 
municated with  Sites  on  the  occasion  re- 
ferred to.  The  plalntm  also  Introduced 
Mrs.  Mary  Sites,  who  testifies  that  she 
lives  near  Keezletown ;  that  Tom  Sites 
was  her  son;  that  she  does  not  know 
where  her  husband  is;  that  he  is  an  old 
man,  75  years  old,  and  did  not  contribute 
to  her  support  In  18K7;  that  Tom  was  all 
her  support  in  1887,  and  that  he  was  in  his 
thirty-second  or  thirty-third  year  when 
he  w)i8  killed ;  that  he  was  a  good  baud, 
quiet  and  industrious,  but  was  high-tem- 
pered when  provoked.  On  cross- examina- 
tion, Mrs.  Sites  testified  that  her  son 
Tom  was  away  from  home  a  great  deal ; 
that  he  was  hurt  by  a  train  at  Llnville  on 
the  Baltimore  &  Ohio  Railroad ;  that  he 
knew  the  train  time,  but  the  train  was 
late  at  the  time  he  was  hurt  at  Llnville; 
that  witness  had  often  cautioned  him 
about  going  on  the  railroads:  that  she 
bad  so  cautioned  him  in  the  last  12  mouths 
before  ho  was  killed ;  that  she  could  not 
estimate  what  he  had  furnished  her,  but 
that  he  would  bring  her  fiour,  sugar,  and 
coffee,  meat,  etc.,  just  when  she  needed  it, 
and  that  he  had  no  family.  The  plaintiff 
also  Introduced  the  tables  of  life  expect- 
ancy In  Matthew's  Guide.  And  V.H.Tain, 
the  plaintiff  in  the  cause,  was  introduced 
on  his  own  behalf,  and  testified  that  Tom 
Sites'  father  was  an  old  man,  and  was  in 
the  almshouse.  This  is  all  the  testimony 
on  behalf  of  the  plaintiff. 

The  defendant  then  introduced  C.  W.  S. 
Turner,  who  testified  that  he  knew  Tom 
Sites  very  well;  that  witness  used  the 
sign  language,  was  born  of  deaf  and  mute 
parents,  and  had  taught  at  the  Deaf, 
Dumb,  and  Blind  Institution  inStaunton; 
had  known  Sites  20  years;  that  Sites  was 
Ht  the  Deaf,  Dumb,  and  Blind  Institution 
in  Staunton  sixyea^s;  that  witness  had 
at  his  own  house  frequently  conversed 
with  Sites  about  the  danger  of  being  on 
railroads;  that.  Just  after  the  accident  at 
LInvllle,  witness,  having  seen  him  on  the 
railroad  track,  again  cautioned  him  that 
ail  pupils  at  the  Deaf,  Dumb,  and  Blind  In- 
stitution arefirst  Instructed  to  keep  off  the 
railroad  track;  saw  him  on  the  track  at 
Elkton,  and  told  him  he  had  no  business 
on  the  track,  and  that  Sites  said  he  knew 
it;  that  Sites  was  a  total  deaf-mute,  and 
was  placed  at  the  Deaf,  Dumb,  and  Blind 
Institution.  He  spoke  no  intelligible 
words.  Deaf-routes  are  sensible  to  jars 
and  concussions,  but  the  difficulty  is  to 
distinguish  what  they  are,  or  from  what 
source  they  come.  They  cannot  analyze 
the  sound.  That  witness  saw  signs  made 
by  Billhimer  in  his  testimony,  and  by 
Which  he  professed  to  have  communicated 
with  Sites  in  manner  stated  by  him,  and 
the  signs  which  he  repeated  simply  mean. 
In  deaf-mute  language,  the  word  "two," 
and  nothing  more:  that,  as  to  Sites'  hab- 
its, he  wonid  do  a  little  workaround;  peo- 
ple treated  him  charitably  and  kindly; 
that  witness  regarded  him  as  an  object 


of  charity,  and  that  he  often  asked  wit- 
ness  for  money  with  which  to  buy  tobac- 
co. On  cross-examination  this  witness 
stated  that  Sites  was  a  totally  deaf  mute ; 
that  he  feels  sounds,  but  does  not  hear 
them ;  "  he  feels  the  noise  of  a  plank  when 
it  falls,  but  does  not  hear  it."  And  on  re- 
examination this  witness  stated,  in  sub- 
stance, that  the  difficulty  with  deaf- 
mutes  Is  to  locate  the  sound  and  concus- 
sions felt  by  them,  that  Sites'  mathe- 
matics were  limited;  that  he  could  prob- 
ably keep  his  accounts  of  his  dally  work  ; 
that  witness  had  known  his  father,  who 
Is  a  deaf-mute,  when  there  was  cannonadr 
ing  at  Richmond,  to  recognize  the  fact  by 
putting  his  hands  against  the  window ; 
that  It  was  sensation  without  the  power 
of  location;  that  he  was  totally  deaf,  not- 
withstanding these  sensations.  And  wit- 
ness, as  an  expiert,  states  that,  when  a 
man  reproduces,  sonnd,  he  hears,  and  not 
otherwise.  As  an  evidence  that  deat- 
mntes  do  not  hear  sounds,  they  look 
round,  up,  and  try  to  locate  the  cause. 
C.  C.  DIehl,  another  witness  introduced  by 
defendant,  said  that  he  was  the  conduct- 
or on  the  train  in  question ;  that  he  was 
in  his  cabin  at  the  time  of  the  accident, 
but  knew  nothing  of  the  accident  untfl  he 
was  told  by  one  of  his  brakemen  that  a 
man  had  been  struck;  that  wUnras'  posi- 
tion on  a  train  Is  first  one  place,  and  then 
another;  that  witness  got  off  as  soon  as 
he  could,  and  found  a  man  lyingdown  the 
bank,  head  foremost;  that  the  body  was 
left  in  charge  of  Brakeman  Sandridge,  as 
his  train  had  to  goon;  that  he  did  not 
know  how  many  cars  were  In  his  train, 
bnt  thought  there  were  from-  16  to  20 
loads ;  that  the  grade  was  a  descending 
grade;  and  that  bet  ween  700  to  900  yards 
would  be  required  to  stop  a  train  at  that 
point,  running  20  miles  '  an  hour,  if  it 
were  running  on  schedule  time, — sometimes 
mure,  sometimes  less.  Did  not  remember 
any  signal  for  "down  brakes."  Ban  200 
or  300  yards  beyond  dead  body,  owing  to 
rising  grade.  Stopped  In  that  distance. 
That  Mr.  Cranch  was  englneman ;  that  heis 
asteady,  sober.cautlousenglne-driver  and 
man;  that  deceased  was  killed  200  yards 
north  of  curve,  which  is  sharp ;  that  trains 
could  be  seen  a  half-mile  from  where  Sites 
was  killed,  looking  south ;  was  killed  be- 
tween two  curves,— one  north,  the  other 
south.  "We  could  have  seen  him.  Noth- 
ing to  obstruct  the  view  except  some  trees, 
and  we  could  have  seen  through  or  by 
them."  William  Mills,  another  witness 
Introduced  by  the  defendant,  testified 
that  be  was  working  on  the  road-bed  of 
the  Shenandoah  Valley  Railroad,  north 
d  the  place  of  the  accident  about  2,300 
feet,  at  the  time  of  the  accident.  First 
heard  the  train  blow  "down  brakes."  By 
the  time  it  came  near  witness,  it  stopped. 
Sandridge  said  a  man  was  struck.  Wit- 
ness ran  back  with  train  hands  to  where 
he  was,  and  the  train  followed.  He  was 
lying  with  his  head  down  the  bank.  The 
ballast  train  came  down,  and  took  him 
to  Elkton.  The  track  hands  were  work- 
ing opposite  Naylor's  house.  Grade  Is 
down  where  Sites  was  struck.  "It  rises 
Just  after  you  reach  the  crossing.  It  is 
1,890  feet  from  public   road  crossing  to 
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'  where  Sites  was  struck.  There  wasnofog 
or  anything  to  obscure  the  view  from 
point  of  accident.  Could  see  one  mile  or 
three-quarters  any  way.  Could  see  the 
mill  south  of  the  place  of  the  accident. 
There  were  some  trees,  but  they  didnotln- 
tercept  the  view  of  the  train.  Could  see 
engine  clear  back  to  Elklon.  The  track  is 
on  a  fill  of  about  three  feet  at  the  point  of 
the  accident. " 

The  defendant  also  introduced  I.  B. 
Crauch,  the  engliieman  in  charge  of  the 
engine  in  question,  who  testified  that  he 
saw  a  man  walking  in  front  of  the  train, 
and  coming  towards  the  engine,  on  the 
left  side  of  the  track.  The  engine  was  a 
Baldwin  engine,  with  an  extension  boiler, 
and  on  thin  engine,  for  26  or  30  yards 
<>head,  the  enginemau  canuot  see  a  man 
on  the  left  side  of  the  track.  Witness  did 
not  see  the  nian  when  he  was  struck. 
When  witness  last  saw  him,  he  was  walk- 
ing right  towards  the  train,  on 'the  left 
side  of  the  track,  and  did  not  pay  much 
attention  to  him.  As  he  was  walking  to- 
wards the  train,  going  towards  the  left, 
witness  supposed  he  would  step  off.  Wit- 
ness saw  the  man  about  the  time  the  In 
Jector  flew  off.  This  means  that  the  wa- 
ter stopped  flowing  into  the  boiler.  Wit- 
ness shut  off  the  steam  to  correct  this, 
which  did  not  require  a  minute.  Witness 
did  not  take  much  notice  of  the  man,  be- 
cause at  the  time  there  were  other  objects 
on  the. track  beyond  that  attracted  his  at- 
tention, which  prnyed  to  be  workmen  at 
work  on  the  track  in  a  cut  some  distance 
beyond.  Witness  nevergiree  signals  when 
persons  are  coming  towards  the  train, 
and  never-  stops  train  for  persons  on  the 
track,  because  he  supposes  they  will  get 
off.  That  witness  bad  never  made  a  run 
without  meeting  people  on  the  truck,  and 
they  always  get  off.  It  is  down  grade 
from  Elkton  to  place  of  accident.  The 
train  was  equal  to  18  loaded  cars;  1}^ emp- 
ty cars  being  counted  as  a  loaded  car. 
Could  not  have  stopped  train  under  200  or 
300  yards  by  blowing  down  brakes  and 
reversing  engine.  The  fireman  said,  "You 
have  knocked  a  man  ott  the  track." 
"Stopped  train  as  soon  as  I  coold. 
Backed  train  two  train-lengths;  got  off, 
and  went  back.  There  was  a  bruise  on 
the  face,  vrhich  was  the  only  part  hurt. 
The  end  of  pilot  seemed  to  lia  ve  struck 
him.  If  standing  on  the  ground  beyond 
the  track,  a  man  would  be  struck  in  that 
way  at  this  point.  Left  a  brakeman  in 
charge  with  him.  Did  not  know  the  man. 
Had  no  knowledge  of  bis  condition.  He 
could  have  seen  the  train  for  some  dis- 
tance. It  we  had  to  stop  every  time  we 
see  a  person  on  thi;  track  we  would  have  no 
schedule  at  all  for  running  trains.  I 
saw  Sites  some  distance  down  the  track. 
View  not  obstructed  when  Injector  flies 
off.  You  must  shut  oil  steam,  and  then 
engine  can  run  some  minutes  in  that  way." 
P.  P.  Shiflett,  another  witness  introduced 
by  the  defendant,  testified  that,  as  Justice 
of  the  peace,  he  presided  at  the  inquest 
upon  the  body  of  Thomas  H.  Sites.  Saw 
that  his  face  was  bruised,  but  did  not  re- 
member which  side  of  the  face.  That  the 
body  was  lying  at  the  station  for  some 
hours,  and  no  steps  taken  to  bury  it;  that 


a  subscription  was  proposed,  and  a  text 
did  the  necessary  work  to  get  the  body 
ready  for  burial ;  and  that  Mr.  Shipp  read 
the  finding  of  the  jury.  W.  J.  Hunkle.  an- 
other witness  for  the  defendjant,  testified 
that  be  was  one  of  the  coroner's  jury; 
that  the  face  of  the  deceased  was  bruised 
on  the  left  cheek ;  was  cut  and  bleeding; 
that  the  body  was  brought  there  several 
boars  after  the  accident;  that  there  was 
no  injury  hack  of  the  bead;  only  injury 
was  on  the  face.  On  cross-examination, 
witness  stated  that  the  body  was  placed 
in  the  depot  several  hours  after  the  acci- 
dent, and  remained  there  until  12  o'clock 
next  day;  no  coffin;  that  it  was  sent  for 
by  Mr.  Sites' friends  from  10  to  2  o'clock 
on  the  day  after  be  was  killed;  that  the 
citizens  had  taken  some  steps  to  have  tlie 
body  buried ;  and  that  the  coroner's  In- 
quest was  at  night.  And  then  the  plain- 
tiff Introduced  R.  A.  Thnrmond,  who  tes- 
tified that  he  knew  Tom  Sites;  that  Sites 
lived  nearTaylorSprings.andhad  worked 
(or  witness;  that  be  was  not  a  lacy  man, 
by  any  means;  was  a  good  band  in  har- 
vest field;  took  most  of  his  wages  in  ba- 
con, etc.,  which  he  took  home  to  his  moth- 
er; and  that  witness  paid  him  50  cents  a 
dny  in  harvest.  On  cross-examination  the 
witness  stated  that  Sites  helped  him  to 
harvest  in  18S6;  that  he  worked  tor  wit- 
ness whenever  witnsss  called  on  him ;  and 
that  witness  employed  him  two  or  three 
days  at  a  time. 

This,  as  certified  by  the  trial  coort.  was 
alltheevidenceaddncedatthe  trial;  anl  it 
is  the  subject  of  the  defendant's  bill  of  ex- 
ceptions No.  1,  when,  in  the  nature  of 
things,  it  should  have  been  the  last  bill  i>f 
exceptions  taken  by  the  defendant.  Taken 
all  together,  it  cannot  in  reason  be  naid 
that  there  Is  any  real  confiict  between  the 
evidence  of  the  plaintiff  and  tbatof  the  de- 
fendant. Itis  true  that  fonr  of  the  wit- 
nesses introduced  for  the  plaintiff,  to-wit, 
George  W.  Murray,  A.  J.  Whitlock.  George 
Clatterback,  and  Abraham  BiUhimer,  tes- 
tify to  circumstances  from  which  tbey 
seem  to  draw  the  inference  that  tbe  de- 
ceased was  not  entirely  bereft  of  the  sense 
of  hearing,  or,  in  other  words,  that  he 
was  not  a  totally  deaf  mute,  but  coold 
hear  some.  For  Instance  the  witneas 
Murray,  a  plasterer,  who  says  that  he  bad 
had  no  experience  with  deaf-mutes,  yet 
testifies  that  he  thought  Sites  had  heard 
knocking  in  the  building,  as  he  had  called 
witness' attention  on  oneoccasion,  by  pat- 
ting his  hands  to  hisears,  that  be  heard  the 
sound  of  tbe  hammer,  and  he  adds:  "He 
was  a  mute,  and  you  kni>w  bow  much  a 
deaf-mote  can  hear.  Sites  made  the  im- 
pression on  my  mind  that  he  could  hear 
better  than  Decatur  Bear.  Bearcoold  hear 
trains  whistle  at  Elkton,  and  Sites  couid 
hear  better. "  Now,  we  are  not  informed 
whether  or  not  Decatnr  Bear  was  a  deaf- 
mute;  but  he  certainly  was  not  if,  as 
stated  by  Murray,  he  could  bear  the 
sound  of  the  whistle  from  Elkton  to  bis 
house.a  distanceofnot  less  than  500  yards; 
and  it  the  plaintiff's  Intestate.  Sites,  coukl 
hear  better  than  Decatur  Bear,  then  ta« 
was  not  totally  deaf,— a  circumstance 
which,  if  true,  could  by  no  means  enhance 
the  plaintiff's  claim  to  a  right  of  recovery 
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against  the  defendant.  Bnt  It  was  indis- 
putably eatabllslied  that  Che  deceased  was 
a  totiilly  deaf  mate!  It  Is  therefore  obvi- 
ous that  Murray's  statement,  thousb  not 
corruptly  so.  was  false.  He  Ignorantly 
failed  to  dietluj^uish  between  concussion 
or  violent  aKltation  of  the  air,  which  is 
felt  by  a  deaf-mute,  and  not  heard,  and  the 
sound  produced  by  the  same  concussion, 
which  is  heard  by  one  who  is  possessed  of 
the  sense  of  hearing.  This  is  fully  ex- 
plained by  the  witness  C.  W.  S.  Turner, 
introduced  by  the  defendant,  who  knew 
the  deceased  well,  and  had  known  him  for 
20  years;  that  witness  was  born  of  deaf- 
mute  parents,  used  the  sign  langaag:e, 
and  bad  taught  at  the  Deaf,  Dumb,  and 
Blind  Institntion  in  Staunton,  and  that 
Sites  was  at  said  Institution  six  or  seven 
years;  that  Sites  was  a  totnlly  deaf  mute, 
and  was  placed  at  the  Deaf,  Dumb,  and 
Blind  Institution  among  the  totally  deaf 
mutes;  that  he  spoke  no  intelligible 
words;  that  deaf-mut«8  are  sensible  to 
jars  and  concussions,  but  that  the  diffi- 
cult.v  is  to  distinguish  what  they  arc,  or 
from  what  source  they  come.  This  wit- 
ness, who  evidently  understood  the  sub- 
ject about  which  he  testified,  effectually 
disposes  of  the  false  or  mistaken  testimony 
of  the  four  witnesses  who  testified  to  the 
effect  that  in  their  opinion  Sites  was  not  a 
totally  deaf  mute,  and  he  specially  ex- 
plodes the  simulated  testimony  of  the  wit- 
ness Billhimer,  who  says  that  Sites  came 
to  his  house  to  get  cherries,  and  that 
while  there  the  whistle  blew  at  a  mill 
from  a  quarter  to  one-half  mile  distant; 
that  Sites  motioned  to  him  (Billhimer) 
tbat  It  was  dinner-time,  and  that  he 
(Sites)  knew  because  the  whistle  had 
blown.  And  on  cross-examination  this 
witness  (Billhimer)  stated  that  Sites 
bad  motioned  to  him  that  be  (Sites)  knew 
it  was  dinner-time  because  he  had  heard 
the  whistle,  and  the  witness  Billhimer  un- 
dertook to  repeat  the  signs  by  which  he 
communicated  with  Sites  on  the  occasion 
referred  to.  The  witness  C.  W.  S.  Turner, 
who  was  present  when  Billhimer  testified, 
and  witnessed  the  signs  repeated  by  him, 
says  that  the  signs  repeated  by  Billhimer, 
and  by  which  he  professed  to  have  com- 
municated with  Sites,  simply  mean,  in 
deaf-mute  language,  the  word  ''two,"  and 
nothing  more.  And  the  witness  Turner, 
an  expert  in  the  treatment  of  deaf-mutes, 
and  who  knew  Sites  well,  says  that  be 
was  a  totnlly  deaf  mute:  tbat  be  felt 
sounds,  but  did  not  hear  them;  tbat  the 
concussion  or  shock  felt  by  deaf-mutes 
was  sensation  without  the  power  of  loca- 
tion ;  and  as  an  expert  the  witneSM  states 
that,  when  a  man  reproduces  sound,  he 
bears,  and  not  otherwise,  and,  as  evidence 
tiiat  the  deaf-mutes  do  not  bear  sounds, 
they  look  up  and  around,  and  tryto  locate 
the  cause.  This  witness  knew  the  facts 
of  which  he  testified,  and,  under  all  the 
circumstances,  bis  testimony  should  have 
been  received  and  treated  as  absolutely 
conclusive  of  the  fnct  that  the  plaintiff's 
intestate  was  a  deaf-mute,  and  could  not 
bear  sounds.  And  on  the  other  band  the 
testimony  of  Murray,  Whitlock,  Clatter- 
huck,  and  Billhimer  should  have  been  dis- 
regarded, because   neitber  of   them   was 


informed  as  to  tbo  fact  about  which  he 
testified,  and  because  their  evidence  went 
to  the  establishment  of  a  fact,  the  exist- 
ence of  which  was,  in  the  nature  of 
things,  Impossible.  It  is  therefore  clear 
that  in  no  just  sense  can  it  be  said  tbat 
there  was  any  real  conflict  of  evidence  on 
the  point  under  consideration.  Hence  the 
facts,  which  are  few  and  simple,  and  not 
the  evidence,  should  have  been  certified. 

Then,  whether  viewed  in  the  light  of  all 
tbe  evidence  addnced  on  both  sides,  or 
in  tbe  light  of  the  evidence  of  the  plaintiff 
(defendant  in  error)  alone,  tlie  simple  case' 
presented  is  this:  On  the  24th  day  of  .May, 
1887,  Thomas  H.  Sites,  a  deaf-mute,  wbo 
bad  once  before  received  an  injury  by  be- 
ing in  or  near  the  railroad  track,  and  who 
had  been  repeatedly  warned  by  friends 
and  acquaintances  to  keep  off  tbe  railroad 
track,  and  who  had  been  so  warned  on 
the  day  of  his  death,  and  only  a  very  short 
time  before  he  was  killed,  wbile  walking 
on  or  near  the  track  of  the  Shenandoah 
Valley  Railroad  in  the  county  of  Rocking- 
ham, and  meeting  a  train  on  said  road 
approaching  him  from  the  direction  oppo- 
site to  that  in  which  he  was  going,  was 
struck  and  killed  by  the  engine  attached 
to  and  drawing  said  train,  the  accident 
occurring  on  an  open  plain,  where  the  view 
of  the  approaching  train  was  unobstruct- 
ed for  a  distance  of  near  one  mile.  The 
deceased,  though  a  deaf-mute,  was  pos- 
sessed of  his  other  faculties  unimpaired, 
including  that  of  sight,  and  was  an  active, 
strong  man,  some  32  or  83  years  of  age. 
At  the  time  of  the  accident  the  train  was 
going  north,  and  Sites  was  coming,  meet- 
ing it,  and  walking  on  the  left  side  of  the 
track,  on  tbe  outside  of  the  rail,  viewed 
from  tbe  position  of  the  engineman  and 
tbe  direction  tbe  train  was  moving.  And 
the  undisputed  testimony  is  tbat  tbe  blow 
received  by  the  deceased  was  on  the  left 
side  of  the  face,  there  being  no  sign  of  a 
blow  elsewhere  on  his  body ;  that  the  de- 
ceased was  walking  rapidly,  meeting  the 
train,  with  his  head  down  ;  that  the  en- 
gineman saw  deceased  approaching  the 
train  on  left  side  of  the  track,  and  sup- 
posed be  would  get  off;  that  tbe  engine 
was  a  Baldwin  engine,  with  an  extension 
boiler,  on  which,  for  23  or  80  yards  ahead, 
the  engineman  cannot  see  a  man  on  tbe 
left  side  of  the  track ;  that  the  engineman 
did  not  see  deceased  when  be  was  struck, 
but  was  told  of  it  by  the  fireman,  whose 
position  was  on  the  left  side  of  the  boiler; 
that  when  the  train  was  stopped,  as  soon 
as  could  be,  and  was  backed  two  train- 
lengths,  and  was  stopped,  the  trainmen 
alighted,  walked  back  to  the  point  of 
collision,  and  found  deceased  lying  with 
his  head  down  the  bank,  dead;  and  tbat 
signals  are  never  given  when  persons  are 
coming  towards  a  train,  and  trains  are 
never  stopped  tor  persons  on  the  track, 
because  it  is  supposed  they  will  get  oft. 

Such  being  the  facts,  we  may  safely 
venture  the  remark  that  not  only  was  there 
no  ground  upon  which  the  plaintiff  (the 
defendant  In  error  here)  could  possibly  be 
entitled  to  a  recovery  from  the  defendant, 
(the  plaintiff  in  error  here,)  but  that,  if 
there  was  ever  a  case  more  clearly  than  ail 
others  a  caseof  contributory  negligence  on 
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tlie  part  of  the  party  compIaiDlng.  tbla  is 
tbat  case.  In  the  llKht  of  the  simple  and 
uudisputed  facts  of  tltis  case,  there  can  be  no 
difficulty  in  ascertaining  and  applying  tbe 
principles  of  law  appropriate  thereto. 
ThoiiKb  there  is  In  no  just  sense  any  con- 
flict of  evidence  as  to  any  material  fact, 
yet,  excluding  all  the  evidence  of  the  de- 
fendant, (the  plaintiff  in  error  here,)  there 
can  be  nu  doubt  that  tbe  facts  estab- 
lished by  the  evidence  of  the  plaintiff  (the 
defendant  in  error  here)  present  in  tbe 
most  unquestionable  form  a  plain  case  of 

.  gross  negligence  on  tbe  part  of  the  plain- 
tiff's intestate, — a  case  so  plain  and  clear 
as  to  preclude  the  idea  of  any  just  claim  to 
a  legal  recovery  against  the  railroad 
company.  That  evidence  fails  to  disclose 
any  fact  or  circumstance  upon  which  to 
base  any  just  claim  to  a  recovery,  nor  can 
any  just  Inference  be  drawn  therefrom  to 
warrant  such  a  recovery.  In  other  words, 
when  all  the  evidence  of  the  plaintiff  be- 
low (the  defendant  in  error  here)  is  care- 
fully scrutinized  and  weighed,  not  even  one 
fact  or  circumstance  is  disclosed  which  rea- 

'  Bonably  tends  to  show  any  carelessness  or 
neglect  of  duty  on  tbe  part  of  the  railroad 
company  or  its  agents,  servants,  or  em- 
ployes. The  substance  of  the  charge  in  tbe 
declaration  is  that  the  deceased  came  to  his 
death  by  reason  of  the  carelessness  and 
negligence  of  the  agents,  servants,  and 
employes  of  the  railroad  company  in  run- 
ning the  engine  and  train  in  question. 
Sucb  being  tbe  complaint,  it  must  be  es- 
tablished by  proof,  or  there  can  be  no  re- 
covery. 

In  tbe  present  case,  just  before  the  acci- 
dent the  plaintiff's  intestate  was  at  the 
bouse  of  Thomas  Naylor,  a  witness  for 
the  plaintiff,  who  lived  within  75  yards  of 
tbe  railroad  track,  and  some  2  miles 
north  of  Elkton  station.  The  plaintiff's 
intestate  expressed  his  Intention  to  go  to 
Decatur  Bear's,  in  the  direction  from 
which  tbe  train  was  to  come,  and  Naylor, 
who  had  heard  the  train  whistle  at  Elk- 
ton,  Informed  the  deceased  that  the  train 
was  then  at  Elkton,  and  that  he  had  bet- 
ter not  start  until  the  train  passed; 
but  deceased  persisted  In  his  purpose,  say- 
ing he  would  not  walk  on  tbe  track,  and 
started,  walking  in  a  pathway  near  the 
track  until  be  reached  the  road  crossing, 
some  2(H)  yards  distant,  where  he  got  on 
tbe  track,  and  kept  It  until  he  was  knocked 
down  and  killed,  and  at  a  point  where  the 
view  of  the  approaching  train  was  unob- 
strncted  for  the  distance  of  near  one  mile. 
Now,  what  is  the  law  of  the  case?  This 
court.  In  Railroad  Co.  v.  Barman's  Adm'r, 
K3  Va.  553, 8  S.  E.  Rep.  251,  approving  the 
rule  as  laid  down  in  2  Wood,  Ry.  Law, 
1267,  said:  "The  rule  maybe  said  to  be 
tbat  araiiroad  company  is  bound  to  keep 
a  reasonable  lookout  for  trespassers  upon 
its  track,  and  is  bound  to  exercise  such 
care  as  the  circumstances  require  to  pre- 
vent injury  to  them.  If  tbe  person  seen 
upon  the  track  Is  an  adult  person,  and 
apparently  In  the  possession  of  his  or  ber 
faculties,  the  company  has  a  right  to  pre- 
sume that  he  will  exercise  bis  senses,  and 
remove  himself  from  his  dangerous  posi- 
tion, and  If  he  falls  to  do  so,  and  is  in- 
jured, the  fault  is  bis  own,  and  there  is,  in 


the  absence  uf  willful  negligence  on   its 
part,  no  remedy  against  the  company  for 
the  results  of  an  Injury,  brought  upon  bim 
by  bis  own  recklessness. "    The  plaintiff's 
Intestate  was  a  trespasser  upon  the  com- 
pany's  track,  with   fresh  warning  of  tbe 
early  approach  of  the  train.    Naylor  said 
to  him,  by  writing  on  the  little  tablet   he 
carried   with  him:  "The  train  is  at  Elk- 
ton.   Now,  don't  go  up  to  Bear's  until 
the  train  comes  down."    He  replied,  by 
the  same  medium  of  communication:  "I 
won't  walk  on  the  track."    But  he  was 
heedless  nf  the  warning,  and  of  his  prom- 
ise not  to  walk  on  the  track,  and  in  a 
very  few   minutes  got  on  the  track,  and 
met    a    horrible  death.    Though  a  deaf- 
mute,  his  vision  was  perfect,  and  it   was 
all  the  more  incumbent  upon  him  to  look 
and  see  the  approaching  train,  the  full 
view  of  which  was  In  no  way  obstructed, 
and  to  leave  the  track,  but  this  he  did  not 
do.    To  all  appearances,  he  was  in  posses- 
sion of  all  bis  faculties,  and   tbe  company 
had  the  right   to  presume  that  he   would 
exercise  bis  sense,  and   get  off  the  track. 
That   bis  own  careless  and   reckless   act 
was  the  sole,  proximate  cause  of  bis  death 
Is  a  proposition  too  clear  for  argument. 
The  case  Is  in  every  essential  particular 
ruled   by  the  case  of  Railroad  Co.  v.  Bar- 
man's Adm'r,  supra.    It  follows,  therefore, 
that  the  court  below  erred  in  overruling 
the  defendant's  motion  to  set  aside  the 
verdict  of  the  jury  and  grant  a  new  trial. 
At  tbe  trial  below  the  defendant  asked 
for  five  several  Instructions  to  tbe  jury, 
tbe  5th  and  last  of  which  the  court  gave, 
but  refused  to  give  the  Ist,  2d,  3d,  and  4tb 
of  the  series  as  asked,  and  modified  each 
of  them,  and  as   modified  gave  them.    To 
which  action  of  the  court,  modifying  said 
instructions  1,  2,  3,  and  4,  the  defendant 
excepted ;  and  this  is  tbe  subject  of  the  de- 
fendant's second  bill  of  exceptions.    Tbe 
first  instruction  Is  in  these  words:  ""The 
court  Instructs  tbe  jury  that  a  railroad 
company  Is  bound   to  keep  a  reasonable 
lookout  for  trespassers  on  its  track,  and 
to  exercise  such  care  as  tbe  circumstances 
require  to  prevent  Injury  to  them.    If  tres- 
passer Is  adult,  and  apparently  possesses 
his  faculties,  the  company  has  a  right  to 
presume  that  he  will  exercise  bis  senses, 
and  remove  himself  from  his  dangerous 
position,  and  if  he  falls  to  do  so,  and  is  in- 
jured, the  fault  is  his  own,  and  there  Is,  in 
the  absence    of  willful  negligence  on   its 
part,  no  remedy  against  It  for  the  results 
of  an  injury  brought  upon  him  by  his  own 
recklessness,  and   he  Is  not  entitled  to  re- 
cover if   the  defendant    or  bis  employes 
used  reasonable  cure,  after  the  discovery 
of   the    plaintiff's   perilous    position,    to 
avoid  Injury  to  him."   The  court  modified 
this  Instruction   by  striking  out.  in   the 
latter  part  thereof,  the  words,  "and  there 
Is,  in  the  absence  of  willful  negligence  on 
Its  part,  no  remedy  against  it  for  tbe  re- 
sults of  an  injury  brought  upon  him  by  his 
own   recklessness."    That  the  court  erred 
in  thus  emasculating  this  Instruction  is 
too    plain    lor     argument.      The    words 
stricken  out  are  essential  features  of  the 
rule  laid  down  In  Railroad  Co.  v.  Bar- 
man's Adm'r,  and  the  precise  words  were 
employed  by  this  court  In  laying  down 
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tbe  rule  in  tbat  caee,  and  they  are  essen- 
tial to  tlie  correct  statement  ot  the  rule 
itself.  In  thus  Rtriliinf;  oat  these  words 
in  the  presence  of  the  Jury,  the  court  not 
only  deprived  the  defendant  of  the  benefit 
of  a  well-settled  principle,  peculiarly  ap- 
plicable to  Us  case,  but  In  effect  said  to  the 
]ory  that  the  language  stricken  out  was 
no  part  of  the  rule,  and  that  there  was,  in 
the  absence  of  willful  negllKence  on  tbe 
part  of  the  defendant,  a  remedy  against  it 
for  tbe  results  of  an  injury  brought  upon 
the  deceased  by  his  own  red^lessnesR.  It 
Is  aselesB  to  pursue  tbe  subject  further. 
The  error  of  the  court  is  palpable. 

Tbe  2d.  .3d,  and  4tb  instructions,  in  tbe 
main,  simply  assert  two  propositions: 
First,  th^it  certain  acts  and  conduct  of  the 
deceased,  put  in  issue  in  tbe  caose,  if 
proven,  constitute  (cross  neKligence  on 
bis  part :  and,  second,  that  if  guilty  of 
such  contributory  negligence  the  plaintiff 
could  not  recover,  unless  tlie  injury  was 
willfully  committed.  Each  of  these  in- 
structions was  modified  by  the  addition 
of  the  words,  "  unless  they  shall  further 
belieye  from  the  evidence  tbat  the  injury 
could  have  been  prevented  by  the  exercise 
of  reasonable  care  by  the  servants  of  the 
defendant  in  charge  of  the  train,  after 
they  discovered  the  plaintiff's  intestate 
in  a  perilous  positiou."  Not  only  did 
the  court  err  in  making  this  addition, or 
additions  of  similar  import,  to  each  of 
these  instructions,  but  there  was  not  a 
scintilla  of  evidence  in  the  cause  upon 
which  to  predicate  the  modification.  By 
this  modification  the  court,  without  war- 
rant, assumed  that  the  deceased  was  dis- 
covered by  the  agents  and  servants  of  the 
company  in  charge  of  the  train  in  a  peril- 
ous position,  and  the  jury  were  left  to 
infer  that  by  the  exercise  of  reasonable 
care  tbe  Injury  could  have  been  prevented. 
There  is  not  only  no  evidence  that  the 
peril  of  the  deceased  was  observed,  or 
that,  in  the  exercise  of  reasonable  care,  it 
conld  have  been  discovered  In  time  to  pre- 
vent the  mischief,  but,  on  the  contrary, 
the  proof  is  positive  and  conclusive  tbat 
while  the  engine  man  saw  the  deceased, 
an  adult,  and  apparently  in  the  posses- 
sion of  all  bis  faculties,  on  the  tracl:,  and 
coming,  meeting  the  train,  and  Incllningr 
to  the  left  side  of  the  track  in  the  direction 
the  train  was  going,  by  reason  of  the  ex- 
tension boiler  the  engineman's  view  of  the 
deceased  was  obstructed  for  the  distance 
of  25  or  30  yards  ahead,  and  that  the 
enginenian,from  the  direction  the  deceased 
when  last  seen  by  him  was  taking,  sup- 
posed be  would  step  off  and  out  of  danger. 
Tbe  law  is  tbat  he  had  a  right  to  presume 
that  tbe  deceased,  an  adult  and  apparently 
In  tbe  possession  of  bis  senses,  would 
use  them,  and  remove  himself  from  his 
position  of  danger.  Having  the  right, 
under  the  well-settled  law,  to  so  presume, 
that  is  tbe  end  of  tbe  matter.  It  is  not 
pretended  that  tbe  engineman  knew  the 
deceased,  or  knew  that  he  was  a  deaf- 
mute.  In  fact  the  deafness  of  thedeceased 
in  no  way  palliated  his  gross  negligence, 
which  was  the  sole,  proximate  cause  of 
bis  death.  For  these  reasons  the  judg- 
ment of  the  court  below  must  be  reversed 
and  annulled,  the  verdict  of  the  jury  set 


aside,  and  the  cause  remanded  for  a  new 
trial  to  be  had  therein  in  accordance  with 
the  views  expressed  in  this  opinion. 


Fowler  v.  Hess. 


(88  Va.  506) 


(Supreme  Court  of  Appeals  of  Viralnia.    Dec. 
3,  1891.) 

Appeal  from  circuit  court,  Amherst 
county. 

Suit  by  Fowler  against  Hess  for  an  ac- 
counting. Judgment  dismissing  the  bill. 
Complainant  appeals.     Reversed. 

C.  L.  Scott,  for  appellant. 

Lewis,  P.  Without  going  into  the  vol- 
uminous details  of  the  accounts  between 
the  parties,  which  fully  appear  from  the 
commissioner's  report  and  the  depositions 
returned  therewith,  we  will  say  that  we 
see  no  reason  to  distrust  the  'result 
reached  by  the  commissioner,  except  as 
to  the  following  items,  viz. :  $258.33 
charged  against  the  defendant  for  l?>}i 
months'  services,  $155  for  board  for  the 
same  time,  and  $179.21  for  use  and  occu- 
pation of  tbe  farm;  the  last  item  being 
charged  against  the  plaintiff.  We  are  of 
opinion  that  these  three  items  ought  to 
be  stricken  out  of  the  report.  The  evi- 
dencedoes  not  show  tbat  the  plaintiff  was 
entitled  to  anything  as  compensation  tor 
his  services  in  looking  after  tbe  farm  and 
other  interests  of  the  defendant,  or  that, 
over  and  above  tbe  use  and  occupation  of 
the  farm,  and  the  products  thereof  which 
were  received  by  the  plaintiff,  anything 
ought  to  be  paid  him.  There  was  no  defi- 
nite contract  between  the  parties  on  tbe 
subject,  and  the  proof  does  not  show 
that  his  services  were  reasonably  worth 
more.  With  these  Items  stricken  out  of 
the  account,  there  would  be  a  balance  due 
the  plaintiff  of  $143.31,  for  which  sum  he  is 
entitled  tr>  a  decree.  The  decree  dismiss- 
ing the  bill  will  therefore  te  reversed,  and 
a  decree  entered  here  in  favor  of  the  ap- 
pellant for  the  last-mentioned  sum,  and 
costs. 


(88  Va.  431) 

HuMPRRETB  V.  Richmond  &  M.  R.  Co. 

(Supreme  Court  lif  Appeals  of  Virginia.    Dec 
8, 1891.) 

RioHT  Of  Wat  —  Costbaot  —  Dblivbrt— Paboi. 

EVIDBNCB. 

1.  An  agreement  to  deed  a  right  of  way 
through  certain  land,  in  consideration  of  the  con- 
struction of  the  road,  may  be  shown  by  parol 
evidence  to  have  been  delivered  to  the  president 
of  the  road,  on  condition  tbat  it  should  not  be 
used  unless  the  withholding  of  it  would  defeat 
the  building  of  the  road,  or  the  Ixiard  of  direct- 
ors of  tbe  road  should  make  compensation  forttie 
right  of  way. 

2.  After  the  completion  of  the  road,  although 
there  had  been  no  necessity  for  using  the  con- 
tract, and  although  no  compensation  had  been 
made  by  tbe  directory,  and  none  asked  of  them, 
the  president  turned  the  contract  over  to  the 
right-of-way  agent  of  the  road,  who  had  knowl- 
edge of  the  conditions  on  wbicn  it  was  delivered 
to  the  president.  Held,  that  the  contract  was 
void,  and  the  owner  might  recover  the  damages 
to  his  land. 

Suit  by  T.  F.  Humphreys  against  tbe 
Richmond  &  Mecklenburg  Railroad  Com* 
panyfor  the  enjoining  of  an  action  at  law, 
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to  have  a  contract  declared  void,  and  for 
other  relief.  From  a  deoree  for  defendant, 
complainant  appeals.    Keversed. 

W.  W.  Heary  and  Finub  &  Atkina.tOT &p- 
pellant.  T.  N.  WiUiuma  and  B.  B.  Man- 
ford,  for  appellee. 

Richardson,  J.  This  is  an  appeal  from 
a  decree  of  the  circuit  court  of  Mecklen- 
burg county,  rendered  on  the  15th  day  of 
April,  1889,  in  the  suit  in  chancery  therein 
pending,  wherein  T.  F.  Humphreys  was 
plaintiff,  and  the  Richmond  &  Mecklen- 
burg Railroad  Company  was  defendant. 
The  case,  briefly  outlined,  is  as  toliowa: 
In  the  year  1RG3,  T.  F.  Humphreys  pur- 
chaHed  a  tract  of  land  in  the  coon ty  of 
Mecklenburg,  on  Roanoke  river,  near  the 
town  of  ClarksvlUe,  of  one  Joseph  G. 
Snead.  Subsequent  to  this  purchase,  In 
a  suit  brought  to  enforce  a  prior  lien,  the 
same  land  was  Hold  on  the  6th  of  July, 
1870,  under  a  decree  of  court,  and  was 
bought  In  by  said  Humphreys,  and  be 
thereby  became  the  owner  in  fee  of  said 
land.  Prior  to  the  purchase  by  Hum- 
phreys, to-wit,  in  the  year  I860,  the  Ro- 
anoke Valley  Railroad  Company  had  en- 
tered upon  ciatd  land  without  taking  the 
steps  required  by  law  for  the  purpose,  and, 
without  any  title  to  same,  had  erected 
thereon  earth-works  and  masonry  tor  the 
purposes  of  its  railway,  and  In  the  con- 
struction of  said  earth-works  and  mason- 
ry took  or  occupied  and  serlouslv  dam- 
aged several  acr*«  of  valuable  river  bot- 
tom land  belonging  to  said  tract.  The 
Roanoke  Valley  Railroad  Company  be- 
came insolvent,  and  did  not  complete  any 
part  of  its  proposed  line  of  railway,  and 
some  time  In  the  year  1880  the  Richmond 
&  Mecklenburg  Railroad  Company  be- 
came the  owner  of  the  property,  rights, 
and  franchises  of  said  Roanoke  Valley 
Railroad  Company.  Thereupon  the  Rich- 
mond &  Mecklenburg  Railroad  Compa- 
ny entered  Into  an  agreement  with  the 
Richmond  &  West  Point  Railway  &  Ware- 
house Company,  through  the  Richmond 
&  Danville  Railroad  Company,  which  con- 
trolled said  Richmond  &  West  Point  Rail- 
way &  Warehouse  Company,  to  build  the 
proposed  Richmond  &  Mecklenburg  Rail- 
road from  Charlottesville  to  Keysville,  in 
the  county  of  Charlotte,  and  a  point  on 
the  Richmond  &  Danville  Railroad,  for  a 
certain  amount  of  the  first  mortgage 
bonds  of  the  Richmond  &  Mecklenburg 
Railroad  Company;  but  upon  the  follow- 
ing conditions:  (1)  That  the  Richmond 
&  Mecklenburg  Railroad  Company  should 
acquire  a  perfect  title  to  all  the  franchises, 
property,  rights  of  way,  and  road-bed  of 
the  old  Roanoke  Valley  Railroad  Com- 
pany, the  same  having  been  mortgaged 
and  in  the  liands  of  trustees;  the  same  to 
be  purchased  from  said  trustees  for  f300,- 
000,  payable  in  the  paid-up  capital  stock 
of  the  Richmond  &  Mecklenburg  Railroad 
Company.  (2)  That  the  said  trustees 
should  transfer  and  assign  to  the  said 
terminal  and  warehouse  company  the  said 
fSOO.OOO  of  pnid-up  stock  of  the  Richmond 
&  Mecklenburg  Railroad  Company.  This 
arrangement  having  been  effected, and  the 
conditions  aforesaid  compiled  with,  thertv 
npon  P.  F.  Howard  was  employed  by  the 


Richmond  &  Mecklenbnrg  Railroad  Com- 
pany to  acquire  for  it  the  rights  of  way 
along  the  line  of  the  proposed  road.  In 
fiirtherfuice  of  that  object,  he  and  John 
B.  McPhail,  the  president  of  the  Richmond 
&  Mecklenburg  Railroad  Company,  ap- 
proached  T.  F.Humphreys,  and  requested 
him  to  donate  the  right  of  way  through 
his  said  land;  but  Humphreys  declined  to 
do  so,  saying  he  had  already  sutiBcrlt>ed 
f  1,000  to  the  capital  stock  of  said  com- 
pany, which  was  as  much  as  be  was  able 
to  give  it.  It  seems,  however,  to  have 
been  thought  by  McPhail  that  the  refusal 
of  Humphreys  to  donate  the  right  of  way 
through  bis  land,  if  known,  would  be  lu- 
Jurious  to  the  scheme  for  securing  the  do- 
nation of  the  right  of  way  from  others 
along  the  line.  He  therefore  called  on 
Humphreys  again,  and  proposed  a  special 
arrangement.  Land-owners  along  the 
line  having  been  asked  to  sign  a  general 
paper  binding  them,  respectively,  to  do- 
nate the  right  of  way  through  their  lands, 
Humphreys  was  asked  to  sign  a  separate 
paper,  of  similar  import,  which  was  to  be 
held  by  McPhail,  and  not  to  be  delivered 
to  the  railroad  compan.v  unless  compen- 
sation was  allowed  him  or  The  constroc- 
tion  of  the  road  would  be  prevente<1  by 
withholding  such  paper;  and,  McPhail  In- 
sisting that  the  demand  for  compensation 
might  endanger  the  building  of  the  road, 
Humphreys  signed  and  delivered  to  Mc- 
Phail the  paper,  to  be  held  by  him  subject 
to  the  conditions  aforesaid.  But.  after 
securing  said  paper,  under  such  circum- 
stances, without  securing  compensation 
to  Humphreys,  or  making  any  effort  to 
do  so,  although  the  company  had  ample 
assets  out  of  which  to  make  the  compen- 
sation, McPhail.  long  after  the  building 
of  said  road  was  assured,  delivered  the 
paper  so  executed  by  Humphreys  to  said 
P.  F.  Howard,  the  regularly  employed 
agent  of  said  Richmond  &  Mecklenburg 
Railroad  Company,  to  acquire  for  It  the 
rights  of  way  along  the  line  of  its  road, 
and  who  was  present  when  Ruld  paper  was 
executed  and  delivered  by  Humphreys  to 
McPhail,  and  was  fully  cognisant  of  the 
condition  aforesaid  upon  which  it  was  ex- 
ecuted and  delivered.  Subsequently,  and 
prior  to  the  institution  of  the  present 
suit,  the  Richmond  &  Mecklenbnrg  Rail- 
road Company  brought  an  action  at  law 
In  the  circuit  court  of  Mecklenbnrg  county 
against  said  T.  F.  Humphreys,  the  object 
of  which  was  to  collect  from  him  $700,  the 
balance  claimed  to  be  due  on  his  said  sub- 
scription of  f  1,000;  and  at  the  October 
term.  1885,  of  said  court,  with  the  leave  of 
court,  said  Humphreys  filed  his  bill 
against  said  Richmond  &  Mecklenbnrg 
Railroad  Company,  setting  forth  substan- 
tially the  facts  above  stated,  and  praying 
for  an  injunction  to  restrain  said  railroad 
company  from  proceeding  in  said  action 
at  law  until  tliefnrther  order  of  the  court; 
that  said  paper  of  October  B,  1881,  be  de- 
clared null  and  void;  that  the  damages 
to  the  plaintiff's  land  be  set  off  against 
said  subwriptlon :  and  that  the  defendant 
company  be  reqatred  to  answer,  bat 
waiving  answer  under  oath;  and  for  gen- 
eral relief.  A  temporary  injunction  was 
accordingly  awarded  the  plaintiff,  but  on 
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<K>ndttIon  of  bie  confessing  Judgment  In 
Raid  action  nt  law  for  the  aald  balance 
doe  on  said  subscription,  which  was  done. 
The  Kiohmond  &  Mecklenburg;  Railroad 
Company  answered  the  plaintiff's  bill,  and 
claimed  that  while  it  may  be  true,  as  al- 
leged, that  the  Roanoke  Valley  Railroad 
Company  entered  upon  the  land  lu  ques- 
tion about  the  year  1860,  without  any  au- 
thority, and  while  It  may  be  true  that 
said  corporation  had  no  title  to  said  right 
of  way,  yet  insists  that  the  plaintiff  1b 
■estopped  from  raising  a  question  of  title  as 
to  that  corporation,  for  the  reason  that 
about  Octuher,  1881,  by  a  certain  paper, 
he  gave  the  unconditional  right  of  way 
through  his  low  grounds  to  Maj.  JOhn  B. 
MrPhail,  then  and  now  president  of  the 
Richmond  &  Mecklenburg  Railroad  Com- 
pany, and  with  its  answer  exhibited  said 
paper,  or  a  copy  thereof,  marked  "A." 
And  the  said  company  in  Its  answer  de- 
nies that  it  ever  entered  upon  the  lands  of 
the  plaintiff  without  permission  and  In 
disregard  of  his  rights,  but  says  "that  the 
authority  under  the  paper  writing  re- 
ferred to  was  complete,  and  which  au- 
thority was  never  questioned  by  the  plain- 
tiff, although  It  was  a  long  time  after  the 
paper  was  execnted  by  him  and  delivered 
to  Ma].  John  B.  McPball  before  respond- 
ent began  to  work  on  that  part  of  the 
fight  of  way  given  by  suld  paper,  which 
lnter\'enlng  tlmeatforded  every  opportuni  ■ 
ty  for  the  plaintiff  to  make  any  demand 
he  thought  proper  for  compensation,  or 
to  object  to  a  continuance  of  work,  and 
yet  said  complainant  never  In  anyway 
objected  to  the  work,  or  said  one  thing 
abont  pay,  which,  respondent  submits,  is 
very  strange  upon  his  part,  if,  under  said 
paper,  be  was  entitled  to  it."  The  defend- 
ant company  'denies  having  ever  Injured 
the  lands  of  complainant,  but  say  that 
said  land,  If  injured,  was  Injured  long  be- 
forebythe  same  embankment  placed  there 
by  another  railroad  company,  and  that, 
even  if  the  lands  have  been  injured, it  is  by 
no  fault  of  respondent,  etc.  Such  is  the 
answer,  omitting  Its  merely  argumenta- 
tive features,  except  that  Itconcludes  with 
a  prayer  that  the  injunction  awarded  the 
plaintiff  be  dissolved,  and  that  he  be  re- 
quired to  specifically  perform  his  agree- 
ment to  convey  said  right  of  way  to  re- 
spondent, etc.  Depositions  were  taken 
by  both  parties,  and  on  the  15th  day  of 
April,  1889,  the  cause  came  on  to  be  heard, 
when  a  decree  was  rendered  dissolving  the 
Injunction  theretofore  awarded  In  the 
cause,  and  dismissing  the  plaintiff's  bill, 
and  from  that  decree  the  case  is  here  on 
appeal. 

The  case  presented  for  our  determina- 
tion turns  upon  the  legal  effect  of  Paper  A, 
execnted  on  the  3d  of  October,  1881,  by  the 
appellant,  T.  F.  Humphreys,  and  delivered 
to  John  B.McPhnil,to  be  delivered  by  him 
to  the  Richmond  &  Mecklenburg  Railroad 
Company  upon  certain  conditions;  which 
paper  is  as  follows:  "In  consideration  of 
the  advantage  to  be  derived  from  the  con- 
struction of  the  Richmond  &  Mecklenburg 
Railroad,  I  promise  and  bind  myself  that 
I  will,  when  thereto  requested  by  the  presi- 
dent of  the  Richmond  &  Mecklenburg  Rail- 
road Company,  or  such  person  as  may  be 


authorized  by  bim  to  make  the  request, 
grant  and  convey  to  the  said  company  so 
much  of  my  land  as  will  be  sufficient  for 
the  construction  and  convenient  use  of 
said  railroad  through  my  tract  of  land, 
not  exceeding  the  width  limited  by  the 
law  of  Virginia  Incase  of  condemnation  of 
lands  for  railroads;  such  grant  to  be  with 
condition  that,  in  using  such  land  for  the 
railroad,  cattle-guards  shall  be  provided 
where  fences  cross,  if  there  be  any  such 
places,  and  also  the  necessary  road  cross- 
ings over  thQ  railroad.  Given  under  my 
hand  and  seal  this  3d  day  of  October,  1881. 
The  words  'so  much  of  my  land,'  at  the 
beginning  of  the  seventh  line  above.  Inter- 
lined before  signing.  [Signed]  T.  F.  Hum- 
phreys. [Seal.]  Signed,  sealed,  and  de- 
livered tn  presence  of  [Signed]  J.  B.  Mc- 
Phail,  Jr.    [Signed]    P.  F.  Howakd." 

On  the  part  of  the  appellant.  Humphreys, 
it  is  contended  that  this  paper  was  signed 
by  him  and  delivered  to  McPhail  upon  the 
express  condition,  orally  agreed  upon  and 
understood  between  them  before  said  pa- 
per was  signed,  that  it  should  be  held  by 
McPhall,  nnd  not  delivered  or  used,  until 
the  directory  of  the  Richmond  &  Mecklen- 
burg Railroad  Company  should  allow 
Humphreys  compensation  for  the  right  of 
way  through  his  land,  unless  the  with- 
holding of  said  paper  would  defeat  or  im- 
peril thebuilding  of  the  proposed  railroad, 
McPhall  agreeing  and  undertaking,  as  the 
agent  of  Humphreys,  to  present  his  claim 
for  compensation  to  said  directory,  and  to 
endeavor  to  secure  Its  allowance,  the 
amount  o' which  was  left  to  the  discretion 
of  McPhall.  On  the  other  hand,  the  ap- 
pellee, the  Richmond  &  Mecklenburg  Rail- 
road Company,  insists  that  the  paper,  on 
fts  face,  expresses  all  that  was  agreed  up- 
on and  understood  between  Humphreys 
and  McPhall;  that  its  terms  are  absolute 
and  unconditional;  and  that  the  pa  per  was 
not  signed  by  Humphreys  and  delivered 
to  McPhall  upon  the  condition  alleged,  or 
upon  any  condition  other  than  what  is 
expressed  on  the  face  of  the  paper  itself; 
and  that  the  appellant  (Humphreys)  Is 
bound  thereby. 

The  parties  being  thus  at  Issue,  we  must 
Brst  find  whether  the  fact  Is  as  alleged  by 
the  appellant;  and,  second.  If  so,  whether 
or  not  such  fact  may  be  established  by  pa- 
rol evidence,  notwithstanding  the  uncon- 
ditional character  of  the  paper  on  Its  face. 
The  question  of  fact  must  be  determined 
by  the  evidence.  Aside  from  Paper  A,  re- 
lied on  by  the  appellee,  the  only  material 
evidence  Introduced  on  behalf  of  the  rail- 
road company  Is  found  In  the  deposition 
of  John  B.  McPhail,  who  was  then  and  is 
yet  the  president  of  the  Richmond  &  Meck- 
lenburg Railroad  Company.  Contrary  to 
the  usual  order  of  procedure,  McPhail 
was  the  first  witness  whose  deposition 
was  taken  In  the  cause.  The  only  ma- 
terial evidence  Introduced  on  behalf  of  the 
appellant  (Humphreys)  Is  found  In  the 
deposition  of  McPhail  himself,  and  in  the 
deposition  of  W.  W.  W(jod,  who  was,  at 
the  time  of  the  execution  of  Paper  A,  the 
general  counsel  of  the  Richmond  &  Meck- 
lenburg Railroad  Company,  and  In  the 
depositions  of  F.  J.  Lupfort,  and  the  ap- 
pellant, T.  F.  Humphreys.    These  deposi- 
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tlons  win  be  referred  to  In  the  order 
named;  but  It  Is  not  necessary  to  enter 
into  a  critical  analysis  of  all  that  is  said 
in  them,  much  ol  wliich  is  either  useless 
repetition  or  is  matter  wholly  immaterial. 
Omitting  all  useless  repetition,  and  all 
Irrelevant  and  immaterial  matter,  John 
B.  McPhall  deposes  substantially  as  fol- 
lows: That  he  was  president  oJ  the  Rich- 
mond &  MecIclenburB  Railroad  Company 
in  October,  1881,  when  Paper  A  was  signed 
by  Humphreys  and  delivered  to  him,  by 
which  Humphreys  obligated  himself  to 
convey  to  said  railroad  company  the  rlgbt 
of  way  through  his  land  when  requested 
to  do  so  by  said  company;  that  P.  F. 
Howard  was  at  the  time  accompanying 
him  along  the  lineol  road,  for  the  purpose 
of  writing  agreements  securing  to  the 
company  rightn  of  way,  and  that  said 
Howard  was,  he  thinks,  present  when  Pa- 
per A  was  signed  by  Humphreys  and  de- 
livered to  witness;  that  the  Richmond  & 
Mecklenburg  Railroad  was  built  by  con- 
tract with  the  Richmond  &  West  Point 
Terminal  Company,  and  that,  by  the  ar- 
rangement b;tween  th«  Richmond  &  Meck- 
lenburg Company  and  the  Richmond  & 
West  Point  Terminal  Company,  one  of  the 
conditions  imposed  by  the  latter  upon  the 
former  was  that,  before  it  would  enter  In- 
to any  contract  to  build  the  road,  the  for- 
mer should  acquire  title  to  the  right  of 
way,  and  turn  the  same  over  to  the  Rich- 
mond &  West  Point  Terminal  Company, 
and  that  this  condition  was  embodied  in 
a  proposition  submitted  by  the  president 
(McPhall)  of  the  Richmond  &  Mecklen- 
burg Railroad  Company  to  the  trnstees 
holding  the  franchises,  right  of  way,  and 
property  of  -the  old  Roanoke  Valley  Rail- 
road Company  for  the  county  of  Mecklen- 
burg, and  to  such  private  individuals 
through  whose  lands  the  line  of  road  was 
located,  and  who  had  not  conveyed  the 
right  of  way  to  the  Richmond  &  Mecklen- 
burg Company.  And,  In  answer  to  a 
question,  the  witness  further  says:  "I 
have  a  memorandnm  which  I  read  to  the 
trustees  in  submitting  the  proposition  re- 
ferred to,  which  is  marked'!,  2,  3,' and 
filed  by  the  witness  as  part  of  his  deposi- 
tion.^ The  last  question  asked  McPhall 
in  his  examlnation-in-cblef  was  this:  "Did 
you  or  did  you  not  agree,  as  an  officer  or 
agent  of  the  Richmond  &  Mecklenburg 
Railroad,  to  pay. Mr.  T.  F.  Humphreys  for 
the  right  of  way  through  his  low  grounds 
above  referred  to?"  He  answers:  "I  did 
not."  It  may  here  be  observed  that  this 
question  andanswerarenotresponsive  to, 
but  evades,  the  Issue  joined  between  the 
parties.  The  allegation  in  the  appellant's 
bill  is  not  that  McPhall,  as  an  officer  or 
agent  of  the  Richmond  &  "Mecklenburg 
Railroad  Company,  agreed  to  pay  the  ap- 
pellant (Humphreys)  for  the  right  of  way 
in  question;  but  that  be,  as  the  agent  of 
Humphreys,  agreed  and  undertook  to  pre- 
sent bis  claim  to  compensation  for  the 
right  of  way  to  the  board  of  directors  of 
said  company,  and  to  urge  Its  allowance, 
but  that  he  failed  to  perform  his  agree- 
ment and  undertaking,  and,  in  violation 
of  the  conditions  upon  which  Paper  A 
was  signed  by  the  appellant  and  delivered 
to  him,  he,  when  neither  of  the  conditions 


had  happened,  and  long  after  the  building 
of  the  road  was  assured,  delivered  said 
paper  to  the  railroad  company,  when  he 
should  have  returned  it  to  the  appellant, 
Humphreys.  McPhall  was  subjected  to  a 
very  long  and  searching  cross-examina^ 
tton ;  then  to  long  ro-examlnation  and  re- 
cross-examination  ;  and  finally  was  sub- 
jected. In  effect,  to  a  cross-examination  by 
the  counsel  of  the  railroad  company.  In 
behalf  of  which  he  was  Introduced  as  a 
witness.  The  substance  of  this  cross-ex- 
amination, BO  tar  as  relevant  and  mate- 
rial, is  substantially  as  follows:  In  an- 
swer to  the  first  question  propounded  to 
him,  "When  you  first  approached  T.  F. 
Humphreys  to  secnre  the  right  of  way 
through  his  low  grounds  for  the  Richmond 
&  Mecklenburg  Railroad,  did  be  not  de- 
cline very  promptly  to  give  the  same?" 
McPhall  answered,  "My  recollection  is 
that  Mr.  Humphreys  hesitated,  and  urged 
that  be  should  have  some  compensation 
for  the  right  of  way  through  his  lands." 
He  was  then  asked  whether  he  secured 
Paper  A  at  the  first  Interview  he  had  with 
Humphreys,  and  he  answered  that  he  did 
not  remember.  Being  asked,  "Did  you  not, 
in  securing  the  right  of  way  for  the  Rich- 
mond &  Mecklenburg  Railroad,  use  a  paper 
with  the  heading  obligating  the  signers  to 
said  paper  to  give  the  right  of  way  to  said 
road,  and  which  paper  was  generally  used 
for  that  purpose?"  McPhall  answered: 
"The  papers  relating  to  the  right  of 
way  were  drawn  by  P.  F.  Howard,  who 
was  employed  by  the  company  for  that 
purpose.  Some  years  having  elapsed,  I 
do  not  remember  the  exact  form  used.  I 
do  not  remember  whether  there  was  a  pa- 
per tor  general  signature.  I  know  that 
single  papers  were  used  in  many  cases." 
Being  then  asked  to  state  as  many  In- 
stances where  single  papers  were  used  as 
he  could  remember,  he  answered  that  he 
could  not  remember  any  particular  num- 
ber; and,  being  asked  to  name  a  single  In- 
stance, he  failed  to  recall  even  one,  but 
said  he  was  unable  to  give  names  without 
refreshing  his  memory  by  the  record.  He 
was  then  asked  how,  not  being  able  to  re- 
member a  single  Instance,  he  was  able  to 
swear  that  in  many  Instances  single  pa- 
pers were  used,  and  he  answered  that  he 
had  stated  to  the  best  ol  bis  knowledge 
and  belief  that  many  single  papers  were 
used,  and  that  he  could  remember  transac- 
tions without  being  able  to  remember  the 
names  of  parties;  but  he  added:  "I  am 
entirely  confident  that  the  right-of-way 
papers  will  sustain'  my  recollection  that 
single  papers  were  used  in  numbers  of 
cases."  Now,  however  true  all  this  may 
be,  still  the  fact  stands  boldly  out  that 
McPhall  did  not  resort  to  the  records  to 
verify  the  correctness  of  his  statement; 
nor  does  he  satisfactorily  explain  why  he 
so  confidently  remembered  that  In  many 
cases  single  papers  were  used,  when  he 
could  only  recall  one  single  instance,  and 
could  not  remember  the  person  with  whom 
the  ttaneaction  was  had,  and  yet  failed  to 
remember  that  when  he  first  approached 
the  appellant,  Humphreys,  he  presented 
to  him  the  paper  for  general  signature, 
which  he  refused  to  sign,  and  refused  to 
give  the  right  of  way  through  hialand  with- 
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oat  Just  compensation.  These  matters, 
under  other  circumstances,  would  amunnt 
to  little  or  nothing ;  but  they  become  im- 
portant in  view  of  the  fact  that  the  ap- 
pellant, Humphreys,  whose  deposition  is 
In  the  record,  among  other  things  testifies 
positively  that  McFhail  first  approached 
him  with  the  paper  for  general  signature, 
and  solicited  bis  signature  thereto,  but 
that  he  positively  refused  to  sign  It  or  to 
donate  the  right  of  way,  giving  as  a  rea- 
son for  his  refusal  that  he  bad  already  sub- 
scribed $1,000  to  the  capital  stock  of  the 
company,  which  was  as  much,  if  not 
more,  than  he  was  able  to  give,  and  that, 
tf  tbe  company  needed  any  more  of  his 
property,  be  was  entitled  to  and  demand- 
ed just  compensation  therefor.  The  appel- 
lant, Humphreys,  made  substantially  the 
same  statement  to  W.  W.  Wood  and  F.  J. 
Lupfort,  as  appears  from  their  deposi- 
tions. In  the  conrse  of  his  cross-examina- 
tion, McPhail  was  aslced  this  question: 
"Have  .vou  no  recollection  of  any  reason 
assigned  by  Mr.  Humphreys,  on  your  first 
Interview  with  him,  why  he  declined  to 
give  Paper  A?  Answer.  I  do  not  remem- 
ber that  Mr.  Humphreys,  at  any  time, 
positively  declined  to  give  tbe  right  of 
way;  but  I  do  remember  that  be  hesitat- 
ed, and  urged  that  he  should  have  some 
compensation." 

Now,  this  is  a  singular  statement,  espe- 
cially in  view  of  the  facts  disclosed  in  the 
depositions  of  W:  W.  Wood,  the  then  gen- 
eral counsel  of  the  Richmond  &  Mecklen- 
burg Railroad  Company,  and  who  had  re- 
peated conferences  with  McPbail,  the  pres- 
ident of  said  company,  with  respect  to  tbe 
refusal  of  Humphreys  to  give  the  right 
of  way  through  bis  land,  and  of  F..T.  Lup- 
fort, both  of  whom  testify  positively  that 
McPball  told  tbero  that  Humphreys  had 
refused  to  give  the  right  of  way,  and 
urged  and  Induced  tbem,  as  fiiends  of 
Humphreys,  to  see  him  and  use  their  in- 
fluence to  induce  him  to  recede  from  the 
position  he  had  taken,  and  at  the  same 
time  urged  tbem  to  be  quiet,  and  to  say 
nothing  about  it,  as  It  might  Inflnence 
others  who  had  promised  to  give  the  right 
of  way  through  their  lands.  They  both 
did  call  on  the  same  day,  though  not  at 
the  same  time.  Wood  calling  once  and 
Lupfort  twice;  and  to  each  of  them 
Humphreys  gave  bis  reasons  for  refusing 
to  give  tbe  right  of  way  when  solicited 
to  do  so  by  McPbail,  and  to  each  of  them 
be  positively  refused  to  recede  from  bis 
position,  and  earnestly  Insisted  upon  just 
compensation  for  the  right  of  way 
through  his  land.  Lupfort's  first  visit  to 
Humphre.vs  was  In  the  forenoon;  his  sec- 
ond, in  tbe  afternoon  of  the  same  day, 
when  be.  in  company  with  McPhall  himself, 
went  into  the  back  room  of  Humphreys' 
store,  where  they  found  P.  F.  Howard 
and  Humphreys  engaged  in  discussing  the 
matter  of  the  right  of  way.  On  this  sec- 
ond visit  of  Lupfort  he  took  no  part  in 
the  discussion,  but  stood  by  and  listened 
to  the  discussion  between  Humphreys  on 
tbe  one  hand,  and  McPhall  and  Howard 
on  the  other;  and  Lupfort  says  that 
Humphreys  still  firmly  refused  to  donate 
the  right  of  way,  and  demanded  compen- 
sation therefor.    In  the  light  of  the  direct 


and  positive  testimony  of  these  two  wit- 
nesses, it  is  passing  strange  that  McPbail 
should  say,  as  be  did,  that  he  did  not  re- 
member that  Mr.  Humphreys,  at  any  time, 
positively  declined  to  give  the  right  of 
way.  Moreover,  as  to  what  transpired 
from  the  time  McPhail  first  approached 
Humphreys  and  urged  him  to  donate  the 
right  of  way  until  the  execution  of  Paper 
A,  Humphreys  himself  testifies  as  follows: 
"As  the  work  progressed  upon  the  road, 
before  tbe  completion  to  Ciarksville,  when 
sitting  at  my  place  of  business,  two  gen- 
tlemen entered,  one  of  whom  was  Maj. 
McPbail,  tbe  other  a  stranger  to  me,  who 
was  introduced  by  Maj.  McPhall  as  Mr. 
Howard,  agent  of  tbe  Richmond  &  Meck- 
lenburg Railroad  to  secure  the  right  of 
way  to  lands  through  which  it  passed, 
and  requesting  me  to  give  the  right  of 
way  through  my  land.  Knowing  that 
it  would  require  some  time  to  explain  to 
Maj.  McPhail  my  position  with  regard 
to  the  matter,  I  invited  him  into  the  rear 
of  my  store,  to  be  seated,  that  I  might  set 
forth  the  facts.  I  then  stated  to  him  that 
I  declined  to  give  the  right  of  way;  tbat  I 
had  already  subscribed  my  full  share, 
and  all  that  I  felt  able  to  subscribe;  and 
that  I  thought,  if  the  railroad  company 
required  any  other  property  that  I  had, 
they  ought  to  pay  me  Its  value.  In  the 
same  conversation  I  stated  to  bim  tbat  I 
bad  taken  a  similar  position  a  few  years 
before,  when  applied  to  by  the  Southern 
Security  Company  for  right  of  way. 
The  major  seemed  much  surprised  and  dis- 
appointed, and  earnestly  urged  tbat  I 
shonld  recede  from  my  position.  I  was 
firm,  and  stated  to  him  tbat,  when  taking 
a  similar  position  with  the  Southern  Secu- 
rity Company,  I  had  statcnlthe  facts  to  a 
mutual  friend,  wbose  name  I  gave,  who 
fully  approved  of  the  position  I  took.  I 
also  think  I  stated  that  I  Wonld  derive 
neither  profit,  honor,  nor  thanks  from 
making  a  donation  to  the  corporation. 
Maj.  McPhail  urged  that  the  effect  would 
be  bad,  expressed  bis  regrets,  and  left 
with  Mr.  Howard,  evidently  discomfited. 
The  next  day  parties  came  to  me  and 
expressed  surprise  atwhattbey  had  heard 
about  my  declining  to  give  the  right  of 
way,  and  repeating  some  fabulous  stories 
as  to  charges  that  I  bad  proposed  to  make 
lor  the  right  of  way.  Later  In  the  day 
Maj.  McPhail  again  came  in,  and  wjshed 
to  know  If  I  bad  reconsidered  the  matter. 
I  told  him  I  had  thought  over  it,  bat  saw 
no  reason  to  change  my  position,  and 
again  repeated  the  arguments  used  on  the 
previous  day.  The  major  then  suggested 
tbat  he  had  devised  a  plan  which  be 
thought  would  meet  the  case.  He  then 
suggested  that,  as  I  refused  to  sign  the 
general  paper  for  relinquishment  of  lands, 
he  would  prepare  a  special  paper  for  my 
case,  and  put  it  in  his  pocKet,  and  present 
it  to  the  board,  and  he  thought  be  might 
be  a  ble  to  get  me  compensa  tion ,  at  tbe  same 
time  alleging  tbat  the  not  granting  the 
right  of  way  might  imperil  the  building 
of  the  road,  and  alluded  to  my  being  es- 
pecially friendly  to  tbe  road,  and  so  looked 
upon  by  tbe  community.  I  promptly  met 
that  b.v  stating  tbat  nothing  that  I  should 
ever  do  should  ever  Imperil  the  building 
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of  the  road,  and  at  once  acqiiieBced  in  the 
proposition  to  give  a  separate  right  of 
way,  with  the  proviso  that  It  was  not  to 
be  used  unless  the  non-use  of  it  ohstruRted 
the  building  of  the  road,  or  a  directory 
made  me  an  allowance  for  the  right  of 
way.  That  seemed  to  be  satisfactory  to 
the  ma]or.  He  then  left,  stating  that  be 
would  prepare,  or  have  prepared,  the  pa- 
per. A  few  days  after,  he  came  in' with 
Mr.  Howard,  and  produced  the  prepared 
paper  for  signature,  which  1  promptly 
signed,  without  any  further  conversation 
as  to  the  conditions.  Many  months 
elapsed,  and  I  heard  nothing  further  from 
it.  Finally  the  major,  meeting  me  on  the 
street,  remarked  to  me  that  he  bad  not 
yet  presented  the  paper.  After  several 
months  more  we  met  again,  and  be  then 
stated  to  me  that  he  had  presented  that 
paper,  and  that  the  board  refused  to 
make  any  allowance.  I  promptly  re- 
marked: 'Well,  you  know,  major,  the 
conditions  upon  which  that  paper  was 
given.'  He  did  not  seem  fully  to  compre- 
hend my  meaning,  and  I  repeated  what  I 
understood  to  be  the  understanding, — that 
that  paper  was  not  to  be  used  unless  the 
non-use  of  it  obstructed  the  building  of 
the  road  or  the  board  made  me  an  allow- 
ance for  the  right  of  way.  I  also  stated : 
'  If  you  will  say,  major,  that  the  non-use 
of  that  paper  would  have  stopped  the 
building  of  the  road,  I  have  nothing  more 
to  say.'  He  promptly  stated:  'I  will 
say  that  if  you  and  others  hnd  withheld 
the  right  of  way  it  would  haveobstructed 
the  building  of  the  road.'  I  stated  that 
that  was  not  what  I  said." 

Having  made  this  full  and  clear  circum- 
stantial statement,  which  is  natural  and 
consistent  in  all  its  parts,  and  is  fully  cor- 
roborated, In  Its  most  important  feat- 
ures, by  the  testimony  of  W.  W.  Wood 
and  P.  J.  Lupfort,  Humphreys  Is  asked 
this  question:  "Is  your  memory  clear 
and  distinct  upon  the  conditions  on  which 
you  signed  this  Paper  A?  Answer.  Per- 
fectly so;  as  much  so  as  any  event  in  my 
past  life,  having  thought  of  it  hundreds 
of  timesi  and  feeling  at  the  same  time 
that  all  I  risked  in  acceding  to  the  major's 
proposition  was  that  the  directory  might 
have  made  me  a  pitifully  small  allowance 
for  the  right  of  way."  The  appellant, 
Humphreys,  was  fnrtherexamined  in  chief, 
as  fallows:  "Question.  Was  It  your  un- 
derstanding that  you  would  be  bound  by 
the  paper  given  by  you  to  Maj.  McPhail 
if  the  directory  did  not  allow  you  a  satis- 
factory compensation?  Answer.  It  was 
my  understanding  that  Muj.  McPhall 
bad  the  right  to  exercise  his  discretion  in 
turning  the  paper  over,  however  small  the 
compensation,  provided  be  believed  that 
the  non-use  of  that  paper  would  have 
prevented  the  building  of  the  road.  At 
the  time  the  paper  was  given  the  building 
of  the  road  had  progresHed  so  far  that  I 
felt  thot  I  incurred  no  risk  with  that 
proviso  attached,  except  In  the  smaliness 
of  the  allowance  that  might  be  made  for 
the  right  of  way,  feeling  that.  If  they 
made  no  allowance,  the  proviso  came  in 
and  nullified  it.  Q.  In  your  previouf  an- 
swer you  have  stated  that  when  Maj. 
McPhail  Informed  you,  you  promptly  re- 


marked, '  Well,  yon  know,  major,  the  cod 
ditlons  upon  which  that  paper  was  siv- 
en;'  and  that  you  repeated  to  him  what 
you  understood  to  be  the  nnderstanding 
with  which  that  paper  was  executed,  to- 
wit,  that  that  paper  was  not  to  t>e  used 
unless  the  non-use  of  it  obstructed  the 
building  of  the  road,  or  the  board  would 
make  you  an  allowance  for  the  right  of 
way.  When  you  told  him  this,  did  he 
deny  that  these  were  the  conditions  upon 
which  the  paper  was  executed?  A.  He 
did  not,  but  asserted  that  be  would  say 
that,  if  others  bad  done  the  same  thing, 
it  would  haveobstructed  the  building  of 
the  road.  I  regarded  that  as  an  evasion, 
and  we  had  no  further  conversation  on 
the  subject."  Now,  recurring  briefly  to 
the  deposition  of  McPhail,  we  find  in  bis 
cross-examination  the  following:  "Ques- 
tion. Have  you  no  recollection  of  saying 
to  Mr.  Humphreys  that  If  he  would  sign 
Paper  A  you  would  go  before  your  board 
of  directors  and  get  them  to  allow  him 
compensation  for  the  rightof  way  through 
his  low  grounds,  or  something  to  that 
amount?  Answer.  No,  sir;  I  never,  at 
any  time,  gave  Mr.  Humphreys  the  least 
encouragement  that  I  could  get  him  com- 
pensation. The  Richmond  ftMecklenbuTK 
Itailroad  Company  had  agreed  to  acquire 
title  to  right  of  way,  and  was  incompe- 
tent to  make  any  such  concession  with- 
out the  consent  of  the  terminal  company, 
to  which  it  was  under  obligations  to  ac- 
quire the  right  of  way.  On  the  contrary, 
Mr.  Humphreys  gave  the  right  of  way, 
with  the  request  that  I  would  use  my  beat 
endeavor  to  get  him  some  compensation, 
but  named  no  particular  amount.  An 
agreement  requiring  compensation  would 
have  been  of  no  conceivable  value,  such 
terms  being  already  provided  by  law,  re- 
ferring to  condemnation  of  lands  for  such 
purposes.  I  would  not  have  held  the  pa- 
per upon  condition  that  I  was  to  get  com.' 
pensation.  It  was  distinctly  understood 
that  I  should  pass  the  paper  to  the  com- 
pany if  I  could  not  get  compensation, 
and  that  the  matter  of  compensation 
should  not  be  pressed  to  the  hazard  of 
building  the  road. " 

Now,  observe  that  McPhail,  after  re- 
turning a  plain  negative  answer  to  a  very 
simple  question,  goes  on  to  say  that  he 
never  at  any  time  gave  Humphreys  any 
encouragement  as  to  securing  compensa- 
tion for  him.  Then  enters  upon  the  ab- 
surd statement  that,  inasmuch  as  the 
Richmond  &  Mecklenburg  Company,  by 
its  arrangement  with  the  terminal  com- 
pany, had  bound  itself  to  secure  the  right 
of  way,  it  was  therefore  not  competent 
for  that  company  to  do  what  it  bad 
bound  itself  to  the  terminal  company  to 
do.  But  in  the  last  sentence  of  theanswer 
above  McPhaiipractically  admits  all  that 
is  claimed  by  Humphreys,  when  be  says: 
"It  was  distinctly  understood  that  I 
should  pass  the  paper  to  the  company  if  I 
could  not  get  compensation,  and  that  the 
matter  of  compensation  should  not  be 
pressed  to  the  hazard  of  building  the 
road."  And  again:  "Question.  Did  this 
question  of  compensation  by  your  board 
arise  at  the  first  interview  with  Mr. 
Humphreys?     Anawer.     Yea,    air;     Mr. 
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HnmpbreyB'  withholding:  right  of  way  for 
compensation  was  the  first  SDKKestion 
that  crossed  my  mind  in  regard  to  com- 
pensation in  his  case.  Q.  In  answer  to 
qnestion  28,  yon  say  that  Mr.  Humphreys 
stated  to  yon  that  he  would  sign  the  pa- 
per with  the  understanding  that  you  would 
try  to  get  him  compensation.  Now,  was 
this  said  to  you  at  the  first  or  at  a  snbae- 
queut  interview  with  him?  A.  Aet  that 
seems  to  be  the  end  of  the  transaction,  it 
mast  have  been  at  the  last  interview  or 
conclasiou  of  the  negotiation.  Q.  Did  you 
ever  try  to  get  compensation  for  Mr. 
Humphreys;  and,  if  so,  when  and  from 
whom,  and  v«batwas  the  result  of  your 
effort?  A.  Yes,  sir;  onr  only  appeal  In  the 
matter  was  to  the  terminal  company,  the 
Richmond  &  Mecklenburg  Railroad  Com- 
pany being  utterly  destitute  of  meanH,  ex- 
cept such  as  had  already  been  contracted 
to  be  expended  in  the  construction  of  the 
road.  I  repeatedly  made  efforts  to  get 
money  to  purchase  right  of  way.  Matters 
were  then  very  shaky.  The  terminal  com- 
pany showed  noeagerneds  to  complete  the 
work,  and  any  faltering  on  onr  part  as  to 
the  condition  imposed  on  us,  I  feared, 
would  be  fatal.  I  dared  not  press  them 
harder  than  I  did  to  do  that  which  we  bad 
agreed  to  do  ourselves.  I  did  all  that 
could  have  been  expected  or  desired  by  Mr. 
Humphreys,  or  that  I  would  have  desired 
or  expected  from  Mr.  Humphreys,  had 
onr  positions  been  changed."  Now,  in  his 
answers  to  the  last  three  questions,  as 
above  set  forth,  McPhail,  notwithstand- 
ing hl3  previous  statements  to  the  con- 
trary, makes  two  things  certain;  (1) 
That  Humphreys  did  withhold  the 'right 
of  way  through  his  land  for  compensa- 
tion ;  or.  in  other  words,  that  he  did  re- 
fuse togive  the  right  of  way  without  com- 
pensation. (2)  That,  notwithstanding  his 
admission  that  the  distinct  agreement  was 
that  he  was  to  try  to  get  Humphreys 
compensation,  he  admits  that  he  never 
made  any  effort  to  do  so.  He  was  to 
make  application  for  the  allowance  of 
rompeuRa  tion  to  his  board,— the  board  of 
directors  of  the  Richmond  &  Mecklenburg 
Railroad  Company ,^«f  which  he  was  the 
president;  but  he  admits  that  the  only  ap- 
plication ever  made  was  to  the  terminal 
company,  a  company  that  was  confessed- 
ly under  no  obligation,  either  to  the  Rich- 
mond &  Mecklenburg  Company  or  to 
Humphreys,  to  pay  for  rights  of  way 
either  to  Humphreys  or  any  one  else,  and 
a  company  with  which  Humphreys  bad 
no  concern  whatever.  And  as  to  the 
statement  of  McPbail  that  the  Richmond 
ft  Mecklenbnrg  Company  was  utterly 
without  means,  except  such  as  had  already 
been  pledged  to  the  construction  of  its 
road,  it  is  not  only  not  borne  out  by  the 
record,  but  the  contrary  clearly  appears. 
As  already  stated,  the  terminal  company 
agreed  with  the  Richmond  &  Mecklenburg 
Company  to  construct  the  road  of  the  lat- 
ter company  upon  two  conditions:  (1) 
That  the  Richmond  &  Mecklenburg  Com- 
pany should  acquire  a  perfect  title  to  all 
the  franchises,  property,  rights  of  way, 
and  road-bed  of  the  old  Roanoke  Valley 
Railroad  Company,  then  held  by  trustees 
for  the  county  of  Mecklenburg,  by  pur- 


chasing the  same  from  them  for  $300,000, 
payable  In  the  paid-up  capital  stock  of  the 
Richmond  &  Mecklenburg  Railroad  Com- 
pany. (2)  That  said  truster's  should  trans- 
fer and  assign  the  said  $300,000  of  stock  to 
the  construction  company.  Both  of  these 
conditions  were  performed  ;  but  it  will  be 
seen  that  they  did  not  Involve  the  acquisi- 
tion, by  gilt,  of  the  right  of  «vay  and  road- 
lied  through  the  land  of  Humphreys  or' 
any  one  else.  On  the  contrary,  inasmuch 
as  the  old  Roanoke  Valley  Company  had 
never  acquired  the  right  of  way  through 
the  land  of  Humphreys,  the  Richmond  & 
Mecklenburg  Railroad  Company  was  not 
only  left  free  to  purchase,  out  of  their  as- 
sets, such  rights  of  way  and  road-bed,  but 
actually  bound  itself  to  the  terminal  com- 
pany to  do  so.  And,  having  performed 
the  conditions  aforesaid,  the  Richmond  & 
Mecklenburg  Company,  on  the  27th  day  of 
October,  1881,  consummated  its  agreement 
with  said  terminal  company,  whereby  the 
said  terminal  or  couHtructjon  com|)any 
agreed  to  build  the  Richmond  &  Mecklen- 
burg railroad  tor  the  sum  of  f400,000  of 
first  mortgage  bonds  of  said  railroad 
company,  to  be  secured  by  a  deed  of  trust 
"on all  the  works, property, rights, assets, 
and  franchises  of  the  said  Richmond  & 
Mecklenburg  Railroad  Company,  as  well 
those  which  it  now  owns  as  those  which 
It  may  hereafter  acquire."  This  contract 
and  deed  of  trust  were  both  made  long 
prior  to  the  delivery  of  Paper  A  by  Mc- 
Phail to  the  Richmond  ft  Mecklenburg 
Railroad  Company.  This  contract  im- 
posed no  prohibition  upon  the  purchase 
or  condemnation  by  the  Richmond  & 
Mecklenbnrg  Railroad  Company  of  rights 
of  way  or  road-bed,  and,  in  fact,  it  had 
to  condemn  and  pay  for  some  of  the  lands 
along  the  line  of  its  road.  Nor  did  the 
said  deed  of  trust  convey  the  debts  due 
to  the  Richmond  &  Mecklenburg  Railroad 
Company.  But,  as  the  deed  of  trust  pur- 
ported to  be  upon  all  the  assets  of  the 
Richmond  &  Mecklenburg  Company,  some 
of  the  directors  thereof  declined  to  execnte 
it  until  provision  was  distinctly  made  for 
the  debts  due  by  the  Richmond  &  Mecklen- 
burg Railroad  Company.  This  was  effect- 
ed by  leaving  with  the  said  company  f  10,- 
000  of  the  said  first  mortgage  bonds,  for 
the  purpose  of  discharging  said  indebted- 
ness, which  consisted  of  some  $7,000  for 
commissions  due  to  subscription  agents 
along  the  line  of  the  road,  and  other  obli- 
gations due  by  the  company  to  parties 
who  could  not  give  the  right  of  way. 

Thus  it  will  be  seen  that  there  were  not 
only  ample  assets  of  the  Richmond  & 
Mecklenbnrg  Company  to  pay  for  the 
right  of  way  through  the  land  of  Humph- 
reys out  of  this  $10,000  of  its  first  mort- 
gage bonds,  which,  so  far  as  shown  by 
the  record,  would  have  been  ample;  but, 
in  addition,  the  company  held  and  con- 
trolled its  subscription  list  to  its  stock, 
amounting  to  $87,1C7, of  which  $.53,744  was 
to  be  paid  in  land,  $3,800  in  materials, 
$6,400  in  labor,  and  $21,223  in  money. 
Moreover,  the  company  retained  and  held 
the  subscription  of  Hninphreyfi  for  $1,000, 
for  the  balance  of  which  the  company  sued 
In  its  own  name  and  right.  This  balance 
on  subscription  the  company  could,  with 
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convenience  and  justice,  tiave  applied,  so 
far  us  it  might  go,  in  compensating 
Hnmpbreys  for  tlie  right  of  way  through 
bis  land.  Itis  tbereforeobviousthat  there 
Is  nothing  in  McPbail's  statement  as  to 
the  then  impecunioas  condition  of  the 
Richmond  &  Mectclenburg  Railroad  Com- 
pany. But  it  is  Immateriai  what  was  the 
then  condition  of  the  company.  If  It  took 
his  laud  and  property,  and  has  used  and 
enjoyed  it.  without  rigbtfnl  authority,  it 
is  liable  therefor. 

Recurring  again  to  McPbail's  cross-ex- 
amination, It  Is  important  to  call  atten- 
tion to  the  last  question  propounded  to 
him  by  counsel  for  the  plaintiff  (the  appel- 
lant here)  on  bis  recroBS-examination,and 
to  his  answer  thereto,  as  follows:  "Ques- 
tion. Are  yon  not  now,  and  have  you  not 
continuously  been,  the  president  of  the 
Richmond  &  Mecklenburg  Railroad  Com- 
pany since  its  organization  in  1880?  An- 
swer. 1  have.  I  desire  to  state,  further, 
in  acting  for  Mr.  Humphreys,  so  far  as  re- 
lates to  holding  the  paper,  I  acted  in  my 
individual  capacity,  and  held  the  paper, 
BO  to  speak.  In  escrow. "  Here  Is  a  purely 
voluntary  statement,  not  called  for  by 
the  question  put  to  him.  In  which  McPhall 
plainly  and  unequivocally  admits  all  that 
Is  claimed  by  Humphreys.  But  the  wit- 
ness is  taken  in  hand  by  counsel  for  the 
railroad  company,  on  who^e  behalf  the 
witness  was  introduced,  and  is  examined 
as  follows:  First  question:  "In  legal 
definition, 'escrow'  means  a  paper  held 
under  condition,  not  to  be  delivered  until 
the  conditions  therein  spef^ifled  had  been 
complied  with.  Was  this  such  a  paper? 
Answer.  The  conditions  specified  In  the 
paper  have  been  complied  with  by  the 
railroad  company,  and  all  other  condi- 
tions relating  to  the  matterlmposed  upon 
me,  by  writing  or  otherwise."  Second 
question:  "Was  there  any  understanding 
between  you  and  Mr.  Humphreys  that  the 
railroad  company  had  to  do  anything  as 
a  condition  precedent  to  you  passing  the 
paper  to  the  company?  Answer.  None." 
Third  question:  "In  answerto  a  question 
by  plaintiff's  connsel  you  state  that,  in 
acting  for  Mr.  Humphreys,  as  relating  to 
holding  the  paper,  you  acted  in  your  in- 
dividual capacity,  and  held  the  paper,  so 
to  speak,  as  an  escrow.  What  did  yon 
mean  by  holding  it  In  escrow?  Answer. 
In  using  the  words,  so  to  spciik,  I  meant 
something  like,  and  used  them  only  in  refer- 
ence to  the  conditions  referring  to  com- 
pensation, which  conditions  are  not  stat- 
ed In  the  paper,  and  which  were  complied 
with  before  the  paper  passed  out  of  my 
hands."  Here  ends  the  deposition  of 
Maj.  McPhail.  While  It  contains  many 
Inconsistent  and  Irreconcilable  state- 
ments,— due.  doubtless,  not  to  any  delib- 
erate purpose  to  misrepresent  the  facts, 
but  to  the  want  of  a  retentive  memory,— 
yet  the  deposition,  taken  altogether,  is 
more  in  favor  of  than  opposed  to  the 
claim  asserted  by  Humphreys,  as  to  the 
conditions  upon  which  Paper  A  was  signed 
by  him  and  delivered  to  McPhail.  But, 
independently  of  the  testimony  of  Mc- 
Phail, the  evidence  clearly  sustains  the 
contention  of  Humphreys,  which  is  that 
the  paper  was  not  to  be  used  unless  the 


withholding  of  It  would  defeat  the  build- 
ing of  theroad,  or  the  board  of  directors  of 
the  Richmond  &  Mecklenburg  Railroad 
Company  should  make  him  compensation. 
Soon  after  the  execution  of  Paper  A  the 
arran^^eraent  for  building  the  Richmond 
&  Mecklenburg  road  by  the  terminal  com- 
pany was  consummated.  Henceforth  the 
building  of  the  road  was  assured,  and  the 
only  remaining  duty  Imposed  npon  Mc- 
Phail was  to  secure  compensation  to 
Humphreys  or  to  return  the  paper  to  him. 
But  he  admits  that  he  never  presented  the 
claim  to  the  board  of  directors  of  the  Rich- 
mond &  Mecklenburg  Railroad  Company, 
of  which  he  was  the  president,  and  that 
he  never  even  made  known  the  existence 
of  the  paper;  yet,  long  after  the  building 
of  the  road  was  assured,  be  delivered  the 
paper  to  Howard,  the  company's  ag^ent, 
who  was  fully  cognizant  of  the  condi- 
tions upon  which  the  paper  was  signed 
by  Humphreys,  and  delivered  to  him. 
Howard's  knowledge  was  the  company's 
knowledge,  and  the  delivery  to  him  was 
unauthorized,  null,  and  void. 

These  being  the  facts,  it  only  remains  to 
show  that  they  may  unquestionably  be 
established  by  parol.  It  is  undeniably 
true  that,  to  have  made  the  delivery  In 
question  a  valid  delivery  to  the  railroad 
company,  it  must  have  been  delivered  to 
McPhail,  as  the  agent  of  the  company, 
"tor  the  use  and  benefit  of  the  company, 
and  with  intent  to  pass  an  absolute  prop- 
erty or  mterest  In  the  deed  delivered." 
Insurance,  etc.,  Co.  v.  Cole,  4  Fla.  359.  In 
Devlin  on  Deeds,  §  316,  it  is  said :  "  A  deli  very 
of  a  deed,  with  the  intention  of  passing  the 
title,  made  to  an  onicer  of  a  corporation,  • 
is  a  delivery  to  the  corporation  itself,  if  It 
be  done  for  the  use  and  benefit  of  the  cor- 
poration. But  a  deed  may  be  delivered  to 
an  ofllcer  of  a  corporation,  to  take  effect 
as  an  escrow,  upon  the  performance  of  a 
condition,  as  there  is  no  such  personal 
identity  between  a  corporation  and  its  of- 
ficers as  will  prevent  a  deli  very  to  the  latter 
as  an  escrow."  For  this  position  the  an- 
thor  quotes  abundant  authority.  See  the 
case  just  cited,  and  Bank  v.  Bailhache,  65 
Cal.  326,  4  Pac.  Rep.  106;  Bowker  v.  Burd- 
ekin,  11  Mees.  &  W.  143;  Flagg  v.  Mason, 
2  Sum.  510;  Mlllership  v.  Brookes,  5  Hurl. 
&  N.  797.  In  the  same  section  Devlin 
says:  "It  Is  not  an  inevitable  conclusion 
that  the  mere  delivery  of  manual  posses- 
sion is  a  valid  delivery  of  the  deed.  If  the 
acceptancyof  an  agency  from  both  parties 
will  involve  no  violation  of  duty  to  either, 
the  releasor  may  make  the  agent  of  the 
releasee  his  own  agent,  for  the  purpose  o( 
holding  the  deed  as  an  escrow,  and  re- 
turning it  to  him  in  case  a  stipulated  con- 
ditlonisnot  performed,  The  rule  that  a 
delivery  to  an  agent  of  the  grantee  Is 
equivalent  to  a  delivery  to  the  grantee 
himself  would  not  apply  in  such  a  case, 
because  there  is  not  that  personal  identity 
between  the  releasee  and  his  agent  upon 
which  the  reason  of  the  rule  depends." 
Railroad  Co.  v.  Iliff,  13  Ohio  St.  235;  Rail- 
road Co.  V.  Hall,  1  III.  App.  612.  Howard 
was  the  agent  of  the  company,  charged 
with  the  preparation  of  deeds  to  rights  of 
way  and  the  obtaining  of  their  execution. 
When  Howard  received  the  paper,  for  the 
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parpoBe  of  setting  a  deed,  be  was  tally 
aware  of  the  conrlitionH  on  which  It  had 
been  delivered  to  McPhail,  he  haviiiK  been 
present  when  they  were  agreed  upon,  and 
be  and  McPhall  beln;;  tbeatteatlng  witufss- 
es  to  the  paper.  This  Icnuwledge  on  the 
part  ot  Howard  must  be  attributed  to  the 
company,  of  which  be  was  agent.  New- 
lin  V.  Beard.  6  W.  Va.  110.  See,  also, 
"Ward  V.  Chum,  18  Grat.  813,  where  it  is 
Hald :  "  If  the  delivery  is  upon  a  condition 
made  Icnown  to  the  obligee,  bis  assent  to 
it  will  be  presumed  from  the  acceptance 
of  the  instrument;  and  he  will  not  be  al- 
lowed to  repudiate  the  condition  thus  as- 
sented  to,  and  to  treat  the  delivery  as  ab- 
solute and  unconditional."  So,  too,  in 
Nash  V.  Fugate,  82  Grat.  51)5,  which  turned 
upon  an  instruction  "that  a  bond,  perfect 
on  its  face,  is  invalid  in  tlie  bands  of  the 
obligee  if  be  had  notice  of  the  conditions 
on  which  it  was  signed  by  the  defendant." 
In  that  case  the  instruction  was  sus- 
tained, and  Judge  Staples,  delivering  the 
nnanlmous  opinion  of  the  court,  cites 
with  approval,  among  others,  the  case  of 
Millett  v.  Parker,  2  Mete.  (Ky.)  608.  See, 
also,  Harris  v.  Harris,  28  Grat.  778,  and 
Newlin  y.  Beard,  supra.  When  a  deed  Is 
delivered  to  a  perxon  to  be  held  until  cer- 
tain conditions  are  performed,  and  then  to 
be  delivered  to  the  grantee  or  obligee,  it  is 
an  escrow ;  bnt  the  person  to  whom  the 
deed  is  delivered  in  the  first  instance  must 
be  the  Judge  as  to  when  the  condition  is 
performed, in  order  to  act.  His  Judgment, 
however,  is  always  subject  to  review  by  a 
court.  Devi.  Deeds,  §  827.  And  so,  if  It  is 
delivered  before thecondition  is  performed, 
equity  will  declare  such  delivery  void.  Id. 
§§  321.  822;  Hicks  v.  Goode,  12  Leigh,  490, 
491.  The  depositary  of  an  escrow  is,  io 
fact,  the  agent  of  both  parties.  As  the 
agent  of  the  grantor,  it  Is  his  business  to 
withhold  the  deed  until  the  condition  is 
performed ;  as  the  agent  of  the  grantee,  it 
is  his  business  to  hold  it  for  him,  and  to 
deliver  it  to  him  after  the  condition  is  per- 
formed. Devi.  Deeds,  §  327.  The  duty  im- 
posed upon  McPhail  in  tbe  present  case 
was  to  ascertain  whether  the  withholding 
of  Paper  A  would  prevent  the  construc- 
tion of  the  road.  By  his  own  admission 
he  ascertained  that  it  would  not.  His  on- 
ly remaining  duty,  then,  was  to  get  com- 
pensation for  Humphreys,  and,  failing  this, 
to  return  the  paper  to  Humphreys.  But 
be  utterly  ignored  the  obligations  thus 
resting  upon  him ;  heuce  his  delivery  of  the 
paper  was  without'  authority,  null,  and 
void.  Id.  §  322;  Hicks  v.  Goode,  supra; 
Nash  V.  Fugate,  24  Grat.  208.  209.  We  are 
therefore  ot  opinion  that,  on  the  facts  and 
the  law  applicable  thereto,  tbe  case  is 
clearly  with  tbe  appellant,  Humphreys, 
and  that  tbe  court  below  erred  in  dissolv- 
ing the  injunction  and  dismissing  the  bill. 
There  is  much  evidence  In  the  record  as 
to  the  damage  done  to  tbe  appellant  by 
the  railroad  company  In  occupying  bis 
land,  earth-works,  and  masonry,  and  al- 
so as  to  damages  to  the  residue  cf  his 
tract  of  land  by  reason  of  said  earth- 
works or  embankment.  But  this  court 
will  not  invade  the  legitimate  province  of  a 
Jury  by  undertaking  to  ascertain  such 
damages  upon  the  varient  estimates  of 
v.lS6.E.no.87— 63 


witnesses,  when  the  object  can  be  better 
and  more  saJely  accomplished  by  a  Jury 
of  the  vicinage;  but  will  enter  a  decree  re- 
versing and  annulling  the  decree  appealed 
from,  and  remanding  the  cause  to  said  cir- 
cuit court,  with  Instructions  to  restore 
tbe  case  to  Its  place  on  the  docket,  to  be 
proceeded  in  to  a  final  decree,  and  with 
a  further  Instruction  that,  when  the  case 
is  matured  for  bearing,  an  issue  qnantam 
damnMcatna  be  directed  to  be  tried  at  the 
bar  of  said  court,  on  tbe  law  side  thereof, 
to  ascertain  the  damages  aforesaid,  and 
that  the  same,  when  so  ascertained  and 
duly  certified  to  the  chancery  side  of  said 
court,  be  set  off  against  said  Judgment 
at  law  confessed  by  the  npppeilant  in  fa- 
vor of  the  said  Richmond  &  Mecklenburg 
Railroad  Company,  and  that  the  excess 
of  said  damages,  if  any,  over  and  above 
said  Judgment,  be  decreed  against  said 
railroad  company  in  favor  of  tbe  appel- 
lant. Humphreys. 
Decree  reversed. 


(88  Va.  608) 

Griqo  et  ah  v.  Dalsbriuer  et  ah 

(Supreme  Cowrt  of  AppeaXi  of  Vlirginia.    Dec. 

10,1881.) 

Whit  of  PsoaiBrnoN— When  Lisa— Validitt 

OF  JnDOHBKT. 

Code  Va.  {  8286,  provides  that  when,  ia 
an  action  of  (utumpsit,  an  alBdavit  is  filed  with 
the  declaration,  no  plea  in  bar  shall  Too  received 
unless  supported  by  the  affidavit;  and,  if  such 
plea  and  affidavit  are  not  filed,  there  shall  be  no 
inquliT  of  damages,  bat  iadgment  shall  be  for 
plaintUC  for  the  amount  olaimed  In  the  affidavit 
filed  with  the  declaration.  Held,  that  where  a 
plea  of  nona«rump«it  unaccompanied  byafBdavit 
was  stricken  out,  and  the  subsequent  tender  of  a 
plea  accompanied  by  affidavit  refused,  a  final 
Judgment  pven  by  the  court  for  plaintiffs  was 
not  void,  as  the  court  bad  ]urisdiction,  though  it 
would  have  been  tbe  duty  of  the  clerk  to  enter 
Judgment  at  rules,  and  therefore  Its  enforcement 
would  not  be  restrained.  Fauntlbbot,  J.,  dis- 
senting. 

Application  of  Griggs  &  Cross  for  writ 
ot  prohibition  to  restrain  proceedings  for 
collection  of  a  judgment  entered  by  the 
court  for  respondents,  S.  Dalsbeimer  & 
Bro.,  in  an  action  ot  assampsit  by  re- 
spondents against  petitioners,  the  court 
having  in  sucb  case  stricken  out  petition- 
ers' plea  of  noo  a^snwpsit  for  tbe  reason 
that  it  was  not  accompanied  by  affidavit, 
and  refused  to  receive  another  plea  of  non 
asnampsU  Mipported  by  a  proper  affidavit. 
Writ  denied. 

Geo.  P.  Haw,  for  petitioners.  Jo.  Lane 
Stern,  for  respondents. 

Lewis,  P.  Section  8286  of  the  Code  pro- 
vides that  wben.in  an  action  of  assumpsit 
for  money,  (except  where  the  process  is 
served  by  publication,)  an  affidavit  is  filed 
with  tbe  declaration,  stating  that  the 
amount  claimed  is  justly  due,  and  the  time 
from  which  Interest  Is  claimed,  no  plea  in 
bar  shall  be  received,  either  at  rules  or  in 
court,  unless  accompanied  by  an  affidavit 
in  support  tliereof;  and  then  it  is  further 
enacted  that,  "if  sucb  plea  and  affidavit 
be  not  filed  by  the  defendant,  there  shall 
be  no  inquiry  of  damages,  bnt  judgment 
shall  be  for  tbe  plaintiff  for  tbe  amount 
claimed  in  tbe  affidavit  filed  with  tbe  de<^ 
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laratlon."  These  provisions  relative  to  the 
action  of  assumpsit  were  for  the  first  time 
incorporated  Into  the  statute  law  of  the 
state  upon  the  adoption  of  the  new  Code. 
Their  obvious  purpose  Is  to  prevent  delay, 
and,  with  that  object  In  view,  to  Blmplity 
and  shorten  the  proceedingH.  It  will  be 
observed  that  the  provision  is  express  that 
no  plea  in  bar  shall  be  received  unless  ac- 
companled  by  an  affldavit;  so  that,  with- 
out the  requisite  affldavit,  such  a  plea  is, 
in  legal  effect,  a  nullity.  There  can  be  no 
doubt,  therefore,  that  the  notion  to  strike 
out  the  plea  in  the  present  case  was  right- 
ly granted,  nor  that  the  case  stood,  t>efore 
the  motion  was  granted,  in  contemplation 
of  the  statute,  as  though  no  plea  had  been 
tendered  at  rules.  The  question,  then,  is 
not  whether  the  circuit  court  erred  in  re- 
fusing to  remand  the  case  to  rules,  or  to 
allow  a  plea  and  affidavit  to  be  filed  in 
court,  but  whether,  in  giving  final  ]adg- 
ment  as  it  did,  it  exceeded  its  jurisdiction. 
In  other  words.  Is  the  judgment  void? 
for,  unless  it  is.  the  case  is  not  a  proper 
one  for  a  prohibition.  The  office  of  the 
writ  of  prohibition,  we  need  hardly  say,  is 
not  the  correction  of  errors.  The  writ  lies 
only  to  restrain  un  inferior  court  from  act- 
ing in  a  matter  of  which  it  has  no  Jurisdic- 
tion, or  from  exceeding  the  bounds  of  its 
jurisdiction.  Hence,  if  the  inferior  court 
has  jurisdiction  of  the  subject-matter  of 
the  controversy,  and  the  parties  are  before 
It,  or  have  had  notice  and  an  opportunity 
to  be  beard,  a  mistaken  exercise  of  that 
jurisdiction  does  not  render  its  judgment 
void,  or  justify  a  resort  to  the  extraordi 
nary  remedy  by  prohibition;  or,  as  it  has 
been  tersely  expressed,  the  writ  of  prohibi- 
tion does  not  lie  to  prevent  a  subordinate 
court  from  deciding  erroneously,  or  from 
enforcing  an  erroneous  judgment,  in  a  case 
In  which  it  has  a  right  to  adjudicate. 
High,  Extr.  Rem. §  772;  Hogan  v.  Guigon, 
29  Grat.  706;  Nelms  v.  Vaughan,  84  Va. 
690,  5  S.  E.  Rep.  704.  In  the  present  case 
the  circuit  court  had  jurisdiction  both  of 
thesubject-matter  and  of  the  parties.  The 
defendants  appeared  to  the  action  and 
pleaded,  though  their  plea,  as  we  have 
seen,  was.  In  effect,  a  nullity.  They,  how- 
ever, had  their  day  in  court,  and  they  were 
not  arbitrarily  put  out  of  court,  and  dfe- 
nied  an  opportunity  to  make  defense,  as 
was  the  defendant  in  the  celebrated  Mc- 
Veigh Cases,  cited  and  relied  on  by  counsel, 
vl«. .  McVeigh  v.  U.  S.,  11  Wall.  269 ;  Windsor 
V.  McVeigh,  93  U.S.  274;  Underwood  v. 
McVeigh,  2;^  Orat.  409.  Nor  had  they  un 
altsulute  right  under  the  statute  to  plead 
a  second  time.  Their  first  plea,  moreover, 
being  a  nullity,  the  effect  was  the  same  as 
It  they  had  not  pleaded  at  all.  In  which 
case  it  would  have  been  the  duty  of  the 
clerk  to  enter  a  judgment  at  rules  for  the 
plaintiff,  since  the  statute  is  imperative 
that  in  such  a  case  there  shall  be  no  in- 
quiry of  damages,  but  judgment  shall  be 
for  the  plaintiff.  In  short,  whatever  may 
be  said  as  to  the  correctness  of  the  judg- 
ment,—and  we  do  not  mean  to  Intimate 
that  it  is  erroneous, — It  is  not  void,  and 
that  is  decisive  of  the  case.  It  the  defend- 
ants have  lost  n  good  defense  by  neglect- 
ing to  seasonably  assert  it  in  the  manner 
prescribed    by  the  statute,  they  cannot 


now  obtain  the  benefit  of  it,  or  be  relieved 
from  the  consequences  of  their  own  neglect 
by  a  writ  of  prohibition. 

Faumtlbrot,  J.,  dissenting. 


(88  v>.  su> 

BONSACK  MACB.  Ck>.  ▼.  WOUDRUM. 

(.Supreme  Court  of  Appeals  of  Virginia.    Dec. 

10,ft91.) 

Pabol  Evidkncb— Rbleasb  of  Contkact. 
An  agreement  that  "all  matters  and  thing* 
embraced  by  the  within  contract  hare  been  folly 
adjusted  and  settled,  and  this  contract  is,  for 
value  received,  declared  ended  and  settled, "  can- 
not, in  the  absence  of  fraud  or  mutual  mistake, 
be  shown  by  parol  testimony  to  iiave  tef  erred 
only  to  money  acronnts  between  the  parties  to 
the  contract,  and  not  to  have  included  a  covenant 
therein,  on  the  part  of  the  party  paying  the  con  - 
sideration  for  the  release,  not  to  engage  In  a  cer- 
tain btisiness  with  any  one  else  for  a  certain 
time. 

Appeal  from  clrenlt  court  of  city  of 
Roanoke. 

Suit  by  the  Bonsack  Machine  Company 
against  R.  F.  Woodrum  for  specific  per- 
formance, injunction,  and  damages.  The 
bill  was  dismissed,  and  complainant  ap- 
peals.   Affirmed. 

Hansbrou/fb  &  Banabroagb  and  A.  H. 
Burrougbs.tor appeileiut.  Pble/rar£Jobih- 
SOD,  Pena  <£  Cocke,  and  W.  R.  Staples,  for 
appellee. 

Faontlkrot,  J.  The  petition  of  the 
Bonsack  Machine  Company  complains  of 
a  decree  pronounced  by  the  circuit  court 
for  the  city  of  Roanoke,  Va.,  in  vacation, 
on  the  30th  day  of  April,  1890,  In  the  suit 
of  the  said  Bonsack  Machine  Company 
against  R.  H.  Woodrum.  The  bill  Is  for 
specific  performance  of  the  coveuant  con- 
tained In  the  clause  of  an  agreement,  un- 
der seal,  entered  into  on  the  10th  day  of 
July,  1888,  between  the  Bonsack  Machine 
Company,  of  ISalem,  Va.,  of  the  first  part, 
and  R.  H.  Woodrum,  of  Roanoke,  Va.,  of 
the  second  part,  as  follows:  "And  it  is 
expressly  agreed  by  the  said  Woodrum 
that  he  shall,  in  no  event,  either  directly 
or  indirectly,  have  anything  to  do  with 
any  other  cigarette-machine  than  those 
of  the  said  company,  unless  by  the  full 
consent  In  writing  of  the  said  company, 
and  under  such  contract  and  arrange- 
ments as  the  said  company  may  provide; 
and  this  last  provision  shall  continue  for 
twenty  years  from  this  date.  The  object 
of  latter  clause,  as  to  other  machines,  be- 
ing to  prevent  the  said  Woodrum,  after 
establishing  to  any  extent  a  business  for 
the' said  company  in  South  America,  from 
forming  any  combination,  directly  or  In- 
directly, or  in  any  manner  whatsoever,  by 
purchase  or  ottierwise,  with  the  owner  or 
controller  of  any  other  cigarette-machine, 
the  said  Woodrum  t>eing  the  agent  of  the 
euid  company,  and  the  latter  not  being  in 
a  position  to  protect  itself  against  any 
arrangement  which  he  might  make  to  the 
InjuiT  of  the  said  company ;  and  an  this 
account  it  is  distinctly  agreed  that  said 
Woodrum  shall  not  abandon  this  agency, 
or  cause  the  said  company  to  revoke  it, 
and,  alter  connection  with  this  company 
has  ceased  from  any  cause  whatever.  In 
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any  manner  whatever,  dIrectJy  6r  Indi- 
rectly, become    Interested  In    any    other 
ciyarette-macblne  in  Sontb  America, 'or  In 
any  country  to  which  a  machine  of  the 
Bald  party  of  the  first  part  had  been  aeut, 
for  twenty  years  from   the  date  hereof." 
And  the  further  object  of  the  bill  Is  to  en- 
join the  Bald  K.  H.  Woodrnm  from  acting 
with  or  lor  another  rompany,  and  to  re- 
cover damages  for  his  having  been  con- 
nected or  Intereated  In  and   with  and  for 
another  company,  to-wlt,  the  Lndlngton 
Cigarette-Machine  Company,  thereby  sup- 
planting and  breaking  down  the  Interest 
and  business  of  his  principal,  the  Bonsack 
Cigarette-Machine  Company.     As   a    de- 
fense to  this  salt,  Woodrom  pleaded  that 
after  the  contract  sned  on  and  exhibited 
with  the    bill,    dated    July   10,  1888,  was 
made  and  delivered,  to-wit,  on  the  6tb  day 
of  Augnst,  1889,  the  plaintiff,  the  BontCack 
Clgnrette-MacMne  Company,  foravalaable 
consideration,  to-wit,  f  20,000,  paid  to  it  by 
the  defendant,  Woodrum,  by   a   writing 
dated  August  6,  1889,  signed  by  It,  by  D.  B. 
Stronse,  its   president,  .and    by   the  said 
Woodrum,  which  was  Indorsed  on  the  said 
contract  of  Jnly  10, 1888,  contracted  and 
agreed  that  all  matters  and  things  em- 
braced by  said  contract  of  July  10,1888, 
were  fnliy  adjusted  and  settled,  and  the 
said  contract  itself  was  ended  and  set- 
tled, and  did  thereby  agree  to  release  and 
absolve  the  defendant  from  all  the  liabil- 
ity, obligations,  and  restrictions  imposed 
by  the  said  contract,  and  the  said  Wood- 
rum did  thereby  release  the  said  plaintiff 
from  ail  liability,  obligations,  and  restric- 
tions imposed  by  the  said  contract.    And 
that  afterwards,  to-wit,  on  the  7th  day 
of  September,  1889,  the  plaintiff,  the  Bon- 
sack  Cigarette-Machine  Company,  did,  by 
its  board  of  directors.who  were  thereunto 
duly    authorised,    by   a   resolution    duly 
adopted  and  authenticated  by  the  corpo- 
rate seal  of  the  said  plaintiff  and  the  signa- 
ture of  and  certificate  of  P.  A.  Krise,  its 
secretary,  confirm  and  ratify  the  settle- 
ment   and   contract  made   between    the 
plaintiff,  by  D.  B,  Stronse,  president,  and 
the  said  Woodrum,  on  the  titb  day  of  Au- 
gust, 1889,  as  aforesaid.    A   motion  .  was 
made  by  the  complalnanttostrikeoutand 
reject  this  plea ;  which  motion  was  over- 
ruled.    A   special    replication   was  then 
tendered,  which  alleges  that  the  matter 
set  up  in  the  bill  was  not  Intended  to  be 
embraced   by   the  contract  of   August  6, 
1889.    This  special  replication   was  reject- 
ed ;  but  an  agreement  was  made  that  the 
cause   might   be   beard    and  determined 
upon  a  seneral  replication  as  it  would  be 
on   a  Kood  special  replicatlou;    and  the 
cause  was  so  beard,  and  the  bill  dlsraisspd. 
We  are   of   opinion    that   the    written 
agreement  of  August  0, 1880,  did  embrace 
and  abrogate  the  provision  in  the  con- 
tract of  July  10,  1888,  which  prohibited 
Woodrum  froiu  becoming  interested  in,  or 
connected  with,  the  cigarette-machines  of 
other  companies.    There  is  no  pretense, 
nor  can  there  be,  that  there  is  any  patent 
ambiguity ;  and   the  words  are  too  plain, 
positive,  and  pointed  to  admit  the  possl- 
blilty   of  any  occult  or   latent    meaning. 
"All  matters  and  things  embraced  by  the 
within  contract  have  been  fully  adjusted 


and  settled,  and  this  contract  is,  for 
value  received,  declared  ended  and  set- 
tled." It  is  contended  by  the  appellant, 
that  the  "settlement,"  "receipt,"  and 
"release,"  expressed  and  embodied  in  the 
explicit  and  all-embracing  terms  of  the 
contract  of  August  6,  1889,  embraced  and 
referred  to  the  settlement,  adjustment, 
and  satisfaction  of  only  the  money  ac- 
counts In  controversy  between  the  par- 
ties to  the  contract  of  July  10, 1888,  and 
do  not  affect  or  embrace  thecovenant  con- 
tained in  the  said  contract,  which  re- 
strained Woodrum,  for  20  years  from  Its 
date,  from  any  connection  with,  or  inter- 
est in,  the  cigarette-machines  of  any  other 
competing  company.  Bot,  if  it  hepossible 
to  hold  that  the  Cerma,  "all  mntters  and 
things  embraced  by  the  within  contract 
have  been  fully  adjusted  and  settled,"  re- 
late only  to  money  accounts  between 
Woodrum,  agent,  and  the  Bonsack  Ma- 
chine Company,  principal,  yet  there  are 
the  express  words  added,  "  and  this  con- 
tract is,  for  value  received,  declared  ended  \ 
and  settled."  The  contract  itself  is  abro- 
gated,—"ended."  What  does  "ended" 
mean?  It  means  final,  definitive,  com- 
plete, conclnslve.  It  Imports  what  will 
be  when  the  apocalyptic  angel,  with  one 
foot  on  the  sea  and  the  other  opon  the 
earth,  shall  lift  his  band  to  heaven,  and 
swear,  by  Him  that  liveth  forever  and 
ever,  that  there  shall  be  "time  no  longer!" 
It  will  not  then  be  admissible  to  offer 
parol  testimony  to  alter,  vary,  and  con- 
tradict the  explicit  terms  of  the  awful  dec- 
laration, and  to  prove  that,  noa  obstante 
the  unambiguous  words  themselves,  "time 
[still]  rolls  his  ceaseless  course"  for  some 
of  the  provisions  of  man's  tenure  upon 
earth.  There  is  no  intimation  of  fraud  or 
of  niatual  mistake;  and,  though  In  acoart 
of  law  a  covenant  cannot  be  released  by 
parol  agreement  alone,  yet  this  Is  an  exe- 
cuted written  agreement  for  valuable  con- 
sideration, accepted  and  retained  by  the 
complainant,  who,  offering  to  return  none 
of  it,  asks  a  court  of  equity  to  say  It  is 
not  bound,  because  it  did  not  put  its  seal 
to  the  writing  Indorsed  upon  the  contract 
under  seal,  and  which  was  adopted,  rati- 
fied, and  approved  by  its  own  resolution 
August  24,  1889,  certified  under  Its  seal, 
and  delivered  to  the  defendant,  who  then 
and  thereupon  paid  to  the  said  company 
the  additional  sum  of  f600,  which,  with 
the  920,000 already  paid  by  him  to  the  said 
company,  was  the  consideration  moving 
from  bim  for  his  release  from  the  contract 
Itself,  of  July  10,1888.  Seethe  (ollowlng 
authorities:  7  Wait,  Act.  &  Def.  454,  455; 
Pom.  Eq.  Jur.  §§  70,  878,  388;  Towner  v. 
Lucas,  13  Grat.  705;  Cojhonn  v.  Wilson,  27 
Grat.  639;  Barnett  v.  Barnett,  88  Va.  504, 
2S.  E.  Rep.  733;  2  Starkie,  Ev.  p.  547; 
Woodward  v.  Foster,  18  Grat.  200.207,  and 
cases  there  referred  to;  Knlck  v.  Knlck,  75 
Va.  12;  French  v.  Williams,  82  Va.  402; 
Yates  V.  Town  of  Warrenton,  84  Va.  387, 
4  S.E.  Rep.  818;  Redd  v.  Com., 85  Va.648,  8 
8.  E.  Rep.  490;  2  Phil.  Ev.  569,  581,  958,  961, 
754,  and  3  Phil.  Ev.  292,  and  note:  Craw- 
ford V.  Jarrett,  2  Leigh,  680.  We  find  no 
error  In  the  record,  and  our  judgment  is  to 
affirm  the  decree  appealed  from. 
Judgment  aflSrmed. 
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{Sfumreme  Court  of  Appeal*  of  Wett  Vtrffinia. 
I>oo.7;i8»l.) 

ASSDUPSIT  —  FLEADINO  —  OVBRBinjHO  Dbmcbbbb 
^-JCDaXKXT. 

1.  Issue  was  joined  on  the  plea  of  non  as- 
mmpstL  Defendant  then  filed  two  special  pleas, 
to  vriilch  plalnUfl  demnrred.  The  oonrt  over- 
ruled the  demturers,  and  xave  final  Indgment  for 
the  defendant.  Seld,  this  was  error,  as  there 
should  have  been  no  final  Judgment  without  the 
Issue  on  the  plea  of  non  assumpsit  having  been 
tried,  withdrawn,  or  otherwise  disposed  of. 

3.  If  there  be  one  or  more  pleas,  and  the  de- 
murrer thereto  be  sustained,  the  party  may  plead 
further  if  he  has  any  other  defense,  bat,  if  not, 
lodgment  may  be  rendered,  if  it  is  saoh  a  case 
as  that  Judgment  by  default  or  without  a  Jury 
might  have  been  rendered  on  it;  otherwise,  a 
writ  of  inquiry,  or  its  equivalent,  must  be  ex- 
ecuted. 
{SyUabus  by  the  Court.) 

Error  to  circuit    court,  Tyler  county. 

Action  of  assumpsit  by  the  Morgantowu 
Bank  against  Cyrus  A.  Foster.  Judgment 
tur  defendant,  and  plalntltf  brings  error. 
Bcversed. 

Tbos.  J.  Stealey,  B.  Engle,  and  Daniel  D. 
JobasoB,  for  plaintlO  in  error.  J.  V.  Blatr, 
for  defendant  In  error. 

Bolt,  J.  This  was  an  action  of  as- 
eumpatt,  brought  by  the  Morgantown 
Bank  on  the  21et  day  of  July,  1881,  in  the 
circuit  court  of  Tyler  county,  against  C. 
A.  Foster.  The  declaration  avers,  in  sub- 
stance, that  on  27th  November,  1874,  one 
James  Wells  executed  to  C.  A.  Foster  his 
writing  obligatory  of  that  date,  whereby 
be  promised  and  bound  himself  to  pay  to 
Foster  on  or  before  the  let  day  of  April, 
1878,  the  sum  of  9250;  that  afterwards, for 
value  received,  Foster  indorsed  and  as- 
signed the  same  to  one  C.  Sbrlver;  that 
afterwards,  to-wlt,on  6tb  September,  1878, 
Sbrlver,  for  value  received,  indorsed  and 
assigned  the  same,  It  being  then  dae  and 
unpaid,  to  plaintiff,  without  any  recourse 
on  blm ;  that  the  said  Wells  was,  at  the 
time  said  bond  became  due,  totally  and 
notoriously  insolvpnt,  and  unable  to  pay 
the  same,  and  has  so  remained  Insolvent 
ever  since,  and  has  never  paid  said  bond, 
of  all  which  premises  Foster  had  notice; 
by  reason  whereof  Foster  became  liable  to 
pay  plaintiff  the  said  sum  of  f250,  with  In- 
terest  from  the  Ist  day  of  April,  1878,  until 
paid,  and.  being  so  liable,  and  in  consider- 
ation thereof,  on  the  day  aforesaid  under- 
took and  promised  the  plaintiff  to  pay  it 
said  sum  of  f  250,  with  Interest  as  afore- 
said, when  defendant  should  be  thereunto 
afterwards  requested,  but,  although  re- 
quested, has  neglected  and  refused,  and 
still  doth  neglect  and  refuse,  to  pay  the 
same,  to  plaintiff's  damage  $300,  and  there- 
fore It  brings  suit,  etc.  On  the  17th  ot 
April,  1882,  defendant,  C.  A.  Foster,  ap- 
pearewd,  and  pleaded  dob  assumpsit,  to 
which  plaintiff  replied  by  adding  the  si- 
militer. ISHue  was  joined,  and  the  cause 
wascontlnned.  On2i2d  August,  1883,  a  jury 
was  Impaneled  and  sworn  to  try  the  cause, 
but.beingunable  toaKree,wa8di8charged, 
and  the  cause  continued.  On  11th  April, 
1880,  defendant  asked  leave  to  withdraw 
hln  plea  of  bob  assumpsit,  which  motion 
the  court  overruled,  and  defendant  there- 


upon demurred  to  plalntltTs  declaration, 
which  demurrer  the  court  also  overruled. 
Thereupon  defendant  tendered  two  special 
pleas  In  writing,  marked,  respectively, 
'^  No.  1"  and  "No.  2,  "and  asked  leave  to 
file  the  same,  to  which  plaintlO  objected, 
but  the  court  overruled  the  objection,  and 
permitted  the  pleas  to  be  filed,  which  was 
done,  and  plaintiff  excepted,  and  prayed 
that  its  exception  be  made  a  part  of  the 
record,  which  was  done.  Plalntltt  then 
replied  generally  to  each  of  the  pleas,  issnes 
were  joined  tbereon,  and  the  cause  contin- 
ued. On  August  20, 1889,  the  plaintiff  asked 
the  court  to  set  aside  the  issues  joined  on 
these  two  special  pleas,  and  for  leave  to 
withdraw  Its  replications  to  the  pleas,  to 
which  defendant  objected,  but  the  court 
overruled  the  objection,  set  aside  said  Is- 
sues joined  on  the  two  special  pleas,  gave 
leave  to  plaintiff  to  withdraw  its  replica- 
tions to  said  pleas,  which  was  done,  and 
thereupon  plaintiff  demurred  generally  to 
each  of  said  special  pleas  in  writing.  In 
which  demurrer  defendant  Joined.  The 
court  overruled  thederourrer  to  each  plea, 
and  gave  final  Judgment  for  defendant. 
These  special  pleas  are  as  follows : 

"First  special  plea*  The  Morgantown 
Bank,  which  sues,  etc.,  plaintiff,  vs.  C.  A. 
Foster,  defendant.  And  the  said  defend- 
ant, by  bis  attorney,  comes,  and  for  a  fur- 
ther plea  in  this  behalf  says  that  on  the 
27th  day  of  November,  1874,  he  sold  and 
conveyed  to  one  James  Weils,  of  Monon- 
galia county,  of  this  state,  certain  real  es- 
tate situated  therein,  for  the  price  and 
consideration  ot  $2,250,  ot  which  $nU0  was 
then  and  there  paid  in  land,  and  f500  in 
money,  and  for  the  balance  two  bonds  tor 
fSOO  each  and  one  bond  forf  260  were  given 
by  said  Wells  to  this  defendant;  and  in 
the  deed  of  conveyance  made  by  lilm  to 
said  Wells  he  expressly  reserved  a  ven- 
dor's lien  on  said  real  estate  to  secure  the 
paymuntof  said  bonds.  That  subsequent- 
ly this  defendant  assigned  the  said  bond 
tor  $250  to  one  Cannon  Sbrlrer,  and  the 
other  two  for  $500  each  to  the  plaintiff  in 
this  action,  the  assignment  of  the  $250 
bond  to  Shriver  being  made  first  In  time. 

That  on  the day  of  March,  1877,  said 

plaintiff  brought  a  suit  in  chancery  in  the 
circuit  court  of  said  Monongalia  county 
to  enforce  said  vendor's  lien  against  said 
Wells,  to  which  said  Shriver  was  a  defend- 
ant. That  in  said  suit  a  decree  was  ren- 
dered by  which  said  real  estate  was  or- 
dered to  be  sold,  and  the  same  was  after- 
wards sold  for  the  sum  of  $774.17.  That 
on  answer  was  filed  for  said  Shriver  In 
said  suit,  but  it  failed  to  set  np  the  right 
of  said  Shriver  to  have  the  said  bond  for 
$250  assigned  to  him  as  aforesaid  first 
paid,  and  no  provision  was'  made  in  the 
decree  rendered  by  said  court  therein  tor 
such  payment  to  said  Sbrlver.  That  snid 
plaintiff  had  knowledge  and  notice  before 
said  decree  for  sale  was  made,  and  before 
said  sale  was  made,  tbat  the  bond  for  $250 
was  assigned  to  said  Shriver  before  the 
other  two  bonds  for  $500  each  were  as- 
signed to  it.  That  the  price  for  which 
said  land  was  sold  was  not  sufficient  to 
pay  off  all  three  ot  said  bonds,  and  the 
proceeds  of  said  snle  were  applied  to  the 
payment  ot  the  balance  due  on  said  bonds 
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tor  $500  each,  and  of  the  costs  of  said  suit ; 
and  said  proceeds  were  only  sufficient  for 
that  purpose.  And  this  defendant  further 
says  that  by  reason  of  said  Shriver's  fail- 
ure tp  assert  the  priority  of  his  said  lien 
in  bis  said  answer,  and  by  reason  of  bis 
having  been  made  a  party  to  said  suitand 
having  elected  his  remedy  on  the  lien,  he 
lost  and  waived  his  right  of  recourse 
against  this  defendant;  and  defendant 
further  says  that  by  said  Shriver's  assign- 
ment of  said  bond  for  $250  to  the  said 
plaintiff  there  was  no  right  of  recourse 
against  this  defendant  assigned  to  the 
said  plaintiff,  and  this  the  said  defendant 
Is  ready  to  verify.  C.  A.  Foster.  By  his 
Attorneys. 

"Second  special  plea:  The  Morgantown 
Bank,  which  sues,  etc.,  plaintiff,  vs.  C.  A. 
Foster,  defendant.  And  the  said  defend- 
ant, by  bis  attorneys,  conies,  and  for  a 
further  plea  in  this  behalf  says  that  on  the 
27th  day.ot  November,  1874,  be  sold  and 
conveyed  to  one  James  Weils,  of  Monon- 
galia county,  of  this  state,  certain  real 
estate  therein  situated  for  the  considera- 
tion and  price  of  $2,250,  of  which  f.500  was 
then  and  there  paid  in  land  and  $500  in 
cash,  and  for  the  balance  the  said  Wells 
then  and  there  executed  and  delivered  to 
thid  defendant  two  bonds  for  $500  each, 
and  one  bond  for  $250:  and  in  the  deed 
of  conveyance  made  by  him  to  said  Wells 
he  expressly  reserved  a  vendor's  lien  on 
said  real  estate  to  secure  the  payment  of 
said  bonds.  That  afterwards  this  defend- 
ant assigned  said  bond  for  $250  to  one 
Cannon  Shrivcr,  and  the  two  bonds  for 
$500  to  the  plaintiff,  the  assignment  to 
Shriver  being  made  first.     That  on   the 

day   of  March,   1877,  said   plaintifi 

commenced  a  suit  in  chancery  in  the  cir- 
coit  court  of  said  Monongalia  county  to 
enforce  the  said  vendor's  lien  and  sell  said 
real  estate.  That  neither  this  defendant 
nor  said  Sbriver  was  made  a  party  to  said 
suit  by  service  of  sammons  or  by  volun- 
tary appearance  or  by  attorney  author- 
ized by  them,  or  either  of  them,  or  in  per- 
son. That  said  plaintiff  bad  notice,  before 
any  proceedings  were  had  in  said  suit,  and 
before  said  two  bonds  for  $500  each  were 
assigned  to  it  as  aforesaid, that  said  bond 
for  $250  bad  been  assigned  to  said  Sbriver. 
That,  if  this  defendant  bad  been  made 
party  to  this  suit,  and  it  he  bad  received 
notice  of  the  proceedings  in  said  suit,  he 
could  have  made  said  real  estate  sell  for 
enough  to  pay  off  in  full  all  three  of  said 
bonds  nnd  the  costs  of  said  suit.  That  a 
decree  was  rendered  in  said  suit  to  sell 
said  real  estate,  and  In  pursuance  thereof 
it  was  afterwards  sold  for  the  sum  of 
$774.17,  and  said  sale  nas,  by  afurther  de- 
cree of  said  court,  confirmed.  And  this 
defendant  further  says  that  the  jurisdic- 
tion of  said  circuit  oourt  of  said  Monon- 
galia county  in  said  chancery  suit  over 
the  person  ot  this  defendant  and  said 
Sbriver  was  obtained  and  the  decrees 
made  therein  were  rendered  by  and  through 
the  fraud  and  covin  of  said  plaintiff;  that 
is  to  say,  b.y  the  said  plaintiH  falsely  and 
traudulently,  through  its  attorneys.  Keck 
and  Hough,  entering  the  appearance  of 
this  defendant  and  said  Shriver  in  said 
suit,  and  by  filing  separate  answers  for 


tbem  therein  without  their  authority  and 
consent,  and  b.v  concealing  and  suppress- 
ing from  said  court  in  its  said  bill  and  in 
said  answer  filed  in  said  suit  the  fact  that 
the  said  bond  for  $250  was  assigned  to 
said  Shriver  before  the  two  bonds  for  $500 
each  were  assigned  to  said  plaintiff.  And 
said  defendant  further  says  that  by  rea- 
son of  the  said  fraud  and  covin  of  the 
plaintiff,  as  is  hereinbefore  set  forth,  the 
said  court  ordered  said  $774.17,  after  the 
payment  ot  costs,  to  be  applied  to  the 
payment  of  balance  due  on  the  bonds  as- 
signed to  and  held  by  said  plaintiff,  and 
there  was  nothing  left  of  the  proceeds  of 
said  sale,  after  such  application  was  made, 
to  pay  on  the  bond  for  $250;  whereas, 
said  proceeds  should  have  been  first  ap- 
plied to  the  payment  of  said  last-named 
bond ;  and  that  the  said  real  estate  at  the 
time  it  was  so  sold  was  reasonably  worth 
$1,500,  of  which  said  plaintiff  then  and  there 
had  notice,  and  this  the  said  defendant  is 
ready  to  verity.  C.  A.  Fobtek.  By  his  at- 
torneys. " 

It  wuH  error  to  give  final  judgment 
against  the  plaintiff,  with  the  issue  on  the 
plea  of  DOD  assampsit  left  standing  and 
undetermined.  There  could  properly  be 
no  final  Judgment  until  the  issue  joined 
upon  the  plea  of  dob  assumpsit  was  tried. 
Wilson  v.  Davisson.S  Mnmf.I78.  For  this 
error  the  judgment  ot  the  court  below 
must  be  reversed,  and  the  cause  remanded 
for  a  new  trial.  But,  in  order  to  avoid 
delay,  it  is  proper  to  pass  now  upon  the 
declaration  and  the  two  special  pleas. 

The  declaration  seems  to  be  In  the  usual 
form,  and  I  am  nnable  to  discover  any 
substantial  defect. 

Special  plea  No.  1.  The  plaintiff.  In  the 
declaration,  avers  the  various  matters 
constituting  the  premises,  and  of  which 
defendant  had  notice.  It  then  avers  that 
by  reason  thereof  defendant  became  liable 
to  pay  the  $250,  etc.,  and  defendant,  being 
so  liable  in  consideration  thereof,  under- 
took and  promised  the  plaintiff  that  he 
would  pay  it  the  said  sum  of  $250,  etc. 
An  action  of  assumpsit  lies  upon  a  prom- 
ise expressly  made  or  upon  a  promise  im- 
plied by  law  as  a  legal  inference  from  a 
given  state  of  fa%ts.  But  there  is  no  such 
thing  as  an  Implied  promise  in  pleading. 
That  fact  comes  out  only  in  the  evidence, 
so  that  the  promise,  whether  express  or 
implied  ns  matter  of  law,  must,  as  matter 
of  pleading,  be  alleged  as  an  express  prom- 
ise; and,  except  in  the  cases  of  bills  of  ex- 
change, promissory  notes,  and  checks,  the 
declaration  must  also  disclose  the  consid- 
eration upon  which  the  contract  or  prom- 
ise is  founded.  Each  party  tacitly  admits 
all  such  traversable  allegations  made  on 
the  opposite  side  as  he  does  not  traverse. 
Therefore  each  party  must  be  allowed  to 
deny  in  some  form,  either  by  the  general 
traverse  ot  tbegeneral  issue  or  precise  trav- 
erse, ail  material  facts  alleged  against 
bim.  This  promise,  alleged  in  the  declara- 
tion as  an  express  one,  constitutes  its  es- 
sential part,  and  must  be  dsnied  or  avoid- 
ed. The  general  issue  dod  assumpsit  la 
a  dental,  for  that  covers  the  whole  decla- 
ration, and  puts  the  plaintiff  to  the  proof 
of  every  material  tact.  But  assumpsit  is 
only  a  species  of  the  more  general  class  of 
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actions  of  treepaRs  on  the  case,  and  Is 
treated,  like  all  its  class,  with  liberality 
as  to  the  pleadings  by  relaxing  Bome  of 
the  common  rules.  Hence  in  trespass  on 
the  case,  whether  growing  oat  of  tort  or 
contract,  many  defenses  strictly  in  avoid- 
ance may  be  given  in  evidence  under  the 
general  issne,  and  therefore  need  not  be 
specially  pleaded.  Hence  It  Is  commonly 
said  that  anything  may  be  given  in  evi- 
dence under  the  plea  of  non  assumpsit  ex- 
cept the  statute  of  limitations  and  tender. 
Set-off,  wilb  us,  need  not  be  specially 
pleaded,  but,  when  specified  In  an  ac- 
count filed,  may  be  proved  without  any 
plea  except  non  assawpsit.  But  discbarge 
In  bankruptcy  must  be  specially  pleaded. 
It  follows  from  this  that  the  defense,  it 
good  in  law,  attempted  to  be  set  np  in 
these  two  special  pleas,  could  have  been 
proved  under  the  general  issue.  But  it 
does  not  follow  that  they  amount  to  the 
general  Issue,  for,  if  they  may  be  taken  as 
confeHslDK  the  truth  of  the  declaration, 
and  as  setting  up  a  bar  by  way  of  confes- 
sion and  avoidance,  then  such  matters 
may  be  specially  pleaded.  Bnt  these  pleas 
are  not  good  as  special  pleas  in  bar  by 
way  of  confession  and  avoidance  because 
they  do  not  attempt  to  confess  and  avoid 
the  promise  laid  in  the  declaration  as  ex- 
pressly made;  and  if  the  object  was  to 
deny  such  express  promise,  and  no  more, 
they  could  not  do  It  in  better  form  or 
more  effectually  than  they  had  done  by 
the  pleas  of  Don  assumpsit  already  in, 
and  still  standing  on  the  record  nndecid- 
ed.  Therefore  both  special  pleas  should 
have  been  rejected  in  answer  to  plalntiB's 
motion  to  reject  when  they  were  tendered. 

Special  plea  No.  2.  This  is  so  obscure 
and  confused,  rambling,  and  Inconclusive 
that  nothing  further  need  be  said  about 
it  than  to  say  that  I  suppose  it  was  in- 
tended to  present  with  some  variations 
the  defense  intended  by  plea  No.  1,  with  a 
few  other  half-way  pleas  thrown  in  for 
good  measure. 

Special  plea  No.  1.  From  this  plea  it  is 
easy  to  gather  that  defendant  meant  to 
say,  and  in  substance  does  say,  that 
Sbriver,  the  intermediate  assignee  from 
defendant  and  plaintiff's  Immediate  as- 
signor, was  a  party  to  a  chancery  suit  in 
which  the  fund  out  of  which  his  boud  of 
$250  was  first  entitled  to  be  paid,  bad  will- 
fully waived  his  right  of  priority,  or  had 
lost  such  plain  and  easy  mode  of  receiving 
payment  by  his  own  negligence,  not  belne 
willlnir  even  to  put  out  his  hand,  and  take 
the  money  in  court,  ready  for  him,  or 
ready  to  be  set  apart  for  him,  in  a 
chancery  salt  to  which  he  was  a  party. 
Such  willful  waiver  of  his  right  to  be  paid 
first  out  of  the  fund  in  court,  or  his  negli- 
gence in  permitting  sncb  an  opportunity 
to  be  paid  to  pass  away,  would  have 
constituted,  unexplained  or  unavoided,  a 
good  defense  under  the  plea  of  non  aS' 
snwpsit;  for  section  14,  c.  99,  of  the  Code, 
(18fi9  and  1891,)  provides  that  "theassignee 
of  any  bond,  note,  account,  or  writing  not 
negt>tiable  may  maintain  thereupon  any 
action  in  bis  own  name,  without  the  ad- 
dition of  'assignee,*  which  the  original 
obligee  or  payee  might  have  brought;  but 
(«hall  allow  all  Just  discounts,  not  only 


against  biniself  but  against  the  assignor, 
before  the  defendant  had  notice  of  the  as- 
signment;" and  the  term  "discount,"  as 
here  nsed,  embraces  any  right  which  Fos- 
ter has  to  an  abatement  of  the  Uernands 
against  him,  as  against  his  assignee, 
Shriver,  for  there  is  no  privity  of  contract 
by  assignment  between  defendant, Foster, 
and  the  plaintiff,  the  remote  assignee.  It 
is  only  by  virtue  of  this  statute  that 
plaintiff  can  sue  the  defendant.  Fester,  at 
all ;  and  Shriver  cannot  put  his  assipcnee 
on  any  higher  ground  than  he  occupies 
himself  without  some  act  of  Foster.  And 
it  is  no  answer  to  say  that  It  Is  just  as 
broad  as  It  is  Icmg,— that.  It  the  f 250  had 
been  taken  out  of  the  proceeds  of  sale  ot 
the.land,  it  would  have  left  a  deficiency  of 
that  amount  on  the  two  ^^W>  bonds  that 
Foster  himself  directly  assigned  to  the 
bank.  That  is  a  wholly  disconnected 
matter.  No  one  In  this  suit  knows  what 
the  grounds  of  defense  may  be  In-tbat  one. 
Defendant  may  be  able  to  show  that  be 
assigned  to  the  bank  the  two  f 500  bonds 
without  recourse,  or  that  he  only  received 
$750  for  them,  and  therefore  nothing  more 
would  be  due  on  recourse.  It  is  enough 
to  say  at  this  time  and  according  to  this 
record  that  that  case  has  nothing  to  do 
with  this  case.  The$250  bond, as  the  first 
assigned,  gave  to  Sbriver,  the  assignee, 
the  right  to  have  it  first  paid  out  of  the 
proceeds  of  the  sale  of  ihe  land,  to  enforce 
the  vendor's  lien,  in  which  the  $250  was 
included.  The  assignment  ot  the  f2S0 
bond  by  defendant,  Foster,  to  Shriver 
carried  with  it,  as  an  Incident  thereto,  the 
vendor's  lien  expressly  reserved  on  the 
face  of  the  conveyance,  and  entitled 
Shriver,  as  assignee  of  such  bond,  as  the 
one  first  assigned,  to  be  first  paid  ont  ot 
the  proceeds  of  the  sale  of  the  land.  Jen- 
kins V.  Hawkins,  34  W.  Va.  799.  12  S.  E. 
Rep.  1090;  Tingle  v.  Fisher,  20  W.  Va.  497. 
It  Is  true,  Shriver  was  not  bound  as  a  con- 
dition precedent  to  hia  right  of  reconrse 
to  follow  up  this  Incident  of  the  assign- 
ment. He  could  show  debtor's  Insolvency 
when  the  bond  was  dne,  so  that  suit 
would  be  known  In  advance  as  sure  to 
turn  out  to  be  nnavalling;  or  he  could 
bring  suit  at  law,  and  prosecute  it  dili- 
gently to  ou//a  bona.  None  of  these  he 
saw  fit  to  do,  but .  when  In  a  court  of  equi- 
ty as  party  to  a  suit  in  which  the  proceeds 
of  the  sale  of  the  land  to  enforce  the  ven- 
dor's Hen  were  In  court  ready  to  be  given 
to  him  for  the  asking,  he,  according  to  the 
substance  of  this  plea,  waived  his  right, 
or  negligently  failed  to  put  out  his  hand 
aud  take  the  money  there  ready  for  him. 
Therefore,  by  reason  of  such  waiver  or 
negligence  on  the  part  of  Shriver,  there 
was  no  implied  promise  raised  by  impli- 
cation of  law  out  of  the  tacts  stated  as  in- 
ducement to  show  a  consideration  In 
plaintiff's  declaration  with  these  new  tacts 
put  in  with  them,  aud  that  was  already 
sufllclently  said  by  the  plea  of  non  assnmp- 
s/f,  which  puts  in  issue  the  Implied  promise 
as  well  as  the  express  one;  whereas  this 
special  plea,  If  It  puts  In  Issne  anything, 
does  not  expressly  traverse  either  the  Im- 
plied or  express  promise  alleged  In  the  dec- 
laration. In  saying  that  such  defensn  is 
admissible  under  the  plea  of  oonaAsuwps/t, 
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I  do  not  mean  to  say  that  It  could  not  be 
well  pleaded  specially,  and  in  Bucb  a  way 
as  to  separate  the  law  from  the  facts,  so 
that  the  safflciency  of  such  defense  could 
be  settled  on  demnrrer,  but  only  that  de- 
fendant has  not  done  so  in  this  plea.  For 
the  error,  already  mentioned,  of  giving 
final  JadKmeDt  on  demurrer  to  these  two 
special  pleas,  leaving  the  issue  joined  on 
theplea.of  non  assumpsit  still  standing 
wholly  undetermined,  the  judgment  must 
be  ravenied,  and  the  cause  remanded. 


(36  W.  V«.  MO) 

Smith  v.  Lowther  et  at. 

(Supreme  Court  of  AppeaU  qf  West  VtrgtnUu 
Noy.  Mi  1891.) 

UOBTeMSS— BAU  tJNDBB  TEDS^— FLBADIHO— 

Pbactiob. 

1.  A  trustee  In  a  deed  of  tmst  execoted  to 
blm  upon  a  tract  of  land  to  secare  the  payment 
of  money,  when  required  to  sell  undersold  trust- 
deed,  moat  be  personally  present  at  the  time  and 
place  of  sale,  and  sui>er7ise  the  same,  and  can- 
not delegate  his  powers  to  a  stranger,  authoris- 
ing aach  stranger  to  make  the  sale  in  his  absenoe, 
unless  authorized  so  to  do  by  the  deed  of  trust. 

2.  Matters  not  charged  in  the  bill  or  arerred 
in  the  answer,  and  not  pat  in  issue  In  any  man- 
ner by  tiie  pleadings  in  the  cause,  are  not  proper 
to  be  considered  at  the  hearing,  and  should  hare 
no  weight  in  determining  the  cause. 

(SyUabus  by  the  Court) 

Appeal  from  circait  court,  Doddridge 
county. 

Bill  by  Stephen  J.  Smith  against  A.  J. 
Lowther  and  others  to  set  aside  a  sale 
under  a  deed  of  trust.  Decree  for  defend- 
ants.   Plaintiff  appeals.    Reversed. 

Gfo.  W.  Farr,  (or  appellant.  Laird  <S 
Turner,  for  appellees. 

Enolisb,  J.  On  the  11th  day  ot  April, 
1887.  Stephen  J.  Smith  filed  bis  bill  in  the 
circait  court  of  Doddrldire  county,  in 
which  he  alleged,  in  substance,  that  being 
the  owner  of  a  tract  of  land  situated  in 
said  county  containing  167  acres,  and  be- 
ing indebted  to  his  brother  Vincent  Smitb 
in  the  sum  of  $281,  he  executed  a  deed  of 
trust  upon  said  tract  of  land  to  C.  C. 
Cole,  trustee,  to  secure  the  payment  of 
said  note;  that  on  the  11th  day  of  Novem- 
ber, 1872,  said  trustee  was  proceeding  to 
sell  said  laud  to  satisfy  said  debt,  and 
said  S.  J.  Smith  employed  A.  J.  Lowther 
to  attend  at  the  time  and  place  of  sale  to 
buy  in  and  redeem  said  land  by  paying 
the  amount  of  said  note,  amounting  to 
$287.37,  including  principal  and  interest 
and  costs  of  sale,  $15.63,  which  several 
amounts  of  money  were  furnished  to  said 
A.  J.  Lowther  by  said  Stephen  J.  Smith, 
who  paid  said  Lowther  for  his  services  in 
the  premises;  that  said  Lowther,  in  pur- 
suance of  his  agreement  with  said  Stephen 
J.  Smith,  attended  said  sale,  and  became 
theguasi  purchaser  of  saidlandfortbesnro 
of  $299,  the  same  being  the  amount oi  said 
note,  interest,  and  costs;  that  it  was 
agreed  between  said  Stephen  J.  Smitb 
and  said  Lowther  that  said  land  was  to 
be  bought  In  by  said  Lowther  for  said  S. 
J.  Smith,  and  said  Lowther  was  not  to 
take  possession  of  said  land,  or  require 
a  deed  therefor  under  said  sale,  which  fact 
was  known  to  the  said  trustee,  and  was 


recognized  by  said  trustee  as  being  a  pay- 
ment of  said  debt,  and  a  redemption  of 
said  land  by  said  Smith,  who  paid  said 
purchase  money  and  took  up  the  note 
wbich  evidenced  said  indebtedness;  that 
said  S.  J.  Smith  remained  in  possession 
of  said  land  up  to  some  time  in  1883,  when 
said  Lowther  took  possesHion  of  the  same 
under  a  deed  made  by  said  C.  C.  Cole,  trus- 
tee, to  him  on  the  16th  day  of  September, 
1882,  wbich  was  recorded  on  the  9tb  day 
of  January,  1883:  that  on  the  5th  day  of 
February,  1877,  said  Stephen  J.  Smith  con- 
veyed 60  acres  ot  suld  tract  of  land  to  one 
Thomas  Brown,  upon  wbich  portion  said 
Brown  paid  the  taxes,  and  he  (Smitb)  paid 
the  taxes  upon  the  residue  of  the  same  up 
to  the  time  said  Lowther  took  posses- 
sion thereof  under  the  deed  from  said  trus- 
tee in  1883.  He  also  alleged  that  the  deed 
procured  by  the  said  A.  J.  Lowther  from 
said  trustee  was  procured  by  and  through 
misrepresentatioa  and  fraud,  and  without 
the  knowledge  and  consent  of  complain- 
ant, and  in  direct  violation  ot  the  agree- 
ment above  stated;  and  that  said  Low- 
ther well  knew  that  said  tract  of  land  was 
the  property  ot  the  plaintiQ  before  and 
from  the  time  of  said  pretended  sale  up  to 
and  at  the  time  that  be  procured  said 
fraudulent  conveyance,  except  the  50  acres 
sold  to  Brown  as  aforesaid.  To  this  bill 
A.  J.  Lowther,  Mary  A.  Lowther,  Martha 
J.  Taylor,  and  Zachariah  Taylor,  ber  bus 
band,  C.  C.  Cole,  trustee,  Thomas  Brown, 
Vincent  Smith,  C.  J.  Stuart,  and  J.  V. 
Blair  were  made  defendants.  And  the 
complainant  further  alleged  that  the  said 
A.  J.  Lowther,  by  himself,  his  ai;ents  and 
attorneys,  falsely  and  fraudulently,  after 
the  lapse  of  about  10  years  from  the  date 
otsaid  quasi  sale,  without  the  knowledge 
of  complainant,  represented  to  the  said 
C.  C.  Cole,  trustee,  that  be,  the  said  Low- 
ther, had  been  the  bona  Ode  purchaser  of 
said  land  at  said  sale,  and  was  entitled  to 
a  deed  from  said  trustee  therefor,  and  de- 
manded the  same;  and  said  trustee,  rely- 
ing upon  said  false  and  fraudulent  repre- 
sentations as  being  true,  and  throngband 
by  bis  i-equest  and  mistake,  and  without 
the  knowledge  or  consent  of  complainant, 
execoted  said  deed  to  him,  although  he 
was  not  entitled  to  the  same.  The  com- 
plainant further  alleged  that,  In  further- 
ance of  said  fraud  and  deception,  the  said 
A.  J.  Lowther,  on  the  2l8t  day  of  Decem- 
ber, 1882,  conveyed  said  tract  of  land  to 
bis  two  daughters,  Martha  J.  Taylor  and 
Mary  A.  Lowther,  who  were  not  innocent 
purchasers  of  said  land,  and  that  the  same 
was  conveyed  without  valuable  consider- 
ation; that  said  land,  except  the  50  acres 
conveyed  by  him  to  Thomas  Brown,  was 
assessed  on  the  land  books  of  said  county 
to  complainant,  and  had  been  ever  since 
he  acquired  his  title;  and  that  he  (com- 
plainant) paid  the  taxes  on  said  land  up 
to  and  including  the  year  1882;  and  that 
he  made  great  improvements  on  said  land 
by  clearing  and  fencing  a  large  portion  of 
tbesame,  and  erecting  buildings  thereon, 
thus  greatly  increasing  the  value  thereo?; 
and  said  Brown  had  greatly  improved 
the  portion  thereof  that  bad  been  sold  to 
blm ;  and  that  the  amount  said  land  was 
sold  fur  by  said  trustee  was  not  more  tht^n 
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one-thtrd  of  its  real  valae.  Said  Stephen 
J.  Smith  also  alleticed  In  his  bill  that  said 
laud  was  not  sold  by  said  trustee  at  pub- 
lic aactlnn,  op  advertised  as  required  by 
law;  and  for  that  reason  the  proceedings 
under  said  trust  were  null  and  void,  and 
no  title  could  pass  from  said  trustee  to 
said  Lowther;  and  that  the  deed  made 
by  said  trustee  Cole  to  said  Lowther  on 
the  16tb  day  of  September,  1882,  Is  null 
and  void ;  and  he  prayed  that  said  deed 
from  said  trustee  to  said  A.  J.  Lowther, 
and  from  said  A.  J.  Lowther  to  his  said 
two  daughters,  might  be  set  aside  and  de- 
clared null  and  void,  and  that  said  trus- 
tee, C.  C.  Cole,  be  required  to  convey  said 
land  to  complainant. 

This  bill  was  answered  by  C.  C.  Cole, 
who  in  his  answer  alleged  that  said  trust 
sale  was  made  in  all  respects  as  re- 
quired by  law;  that  the  said  sale  was 
made  at  the  instance  and  suggestion  of 
the  plaintiff;  that  for  some  reason  the 
plaintiff  wanted  said  land  sold  under  said 
trust-deed,  and  on  the  11th  of  November, 
1872,  it  was  offered  for  sale  In  front  of  the 
court-house,  and  he  received  only  one  bid 
therefor,  which  was  made  by  the  defend- 
ant A.  .T.  Lowther,  in  the  presence  of  the 
complainant,  who  became  the  purchaser 
for  the  sum  of  $299,  the  same  being  the 
amount  due  on  the  note  secured  by  said 
deed  of  trust,  including  interest  to  the 
day  of  sale  and  the  expenses  of  sale;  that 
he  was  informed  by  the  said  complainant 
and  the  said  Lowther,  on  the  day  of  sale, 
that  said  Lowther  would  purchase  said 
land  at  said  sale  for  a  sum  just  sufUcient 
to  pay  the  said  debt,  Interest,  and  costs 
of  sale,  unless  there  was  a  higher  bid  for 
the  same;  and  he  was  informed  by  one  or 
both  of  them  at  that  time  that  the  said 
Lowther  did  not  then  have  sufficient  mon- 
ey to  pay  the  entire  amount,  and  the  re- 
spondent consented,  at  the  request  of  one 
or  botli  of  said  persons,  to  accept  from 
the  said  Lowther,  In  case  he  became  the 
purchaser  of  said  land,  a  part  of  the 
money  then  due  on  said  debt,  and  take  the 
note  on  said  Lowther,  with  the  complaln- 
,  ant  as  surety,  for  the  residue;  that  after 
said  Lowther  purchased  said  land  he  paid 
to  respondent  on  the  same  day  $120,  and 
executed  to  respondent  his  note,  due  one 
day  after  date,  for  $179,  for  the  residue, 
which  note  was  signed  by  complainant  as 
surety  for  said  Lowther;  that  the  greater 
part  of  said  note  was  soon  after  paid  by 
said  Lowther,  but  a  portion  thereof  re- 
mained until  about  the  16th  day  of  Sep- 
tember, '0*82,  at  which  time  the  said  Low- 
ther paid  respondent  the  balance  remain- 
ing due  on  said  note,  and  he  executed  a 
deed  to  hiro  for  the  land,  as  he  is  advised 
and  believes  it  was  bis  duty  to  do.  and 
be  disclaims  any  knowledge  of  any  ar- 
rangement between  the  plaintiff  and  said 
Lowther  as  is  set  forth  In  the  plaintiff's 
bill. 

The  defendant  Thomas  Brown  also  filed 
an  answer  to  compalnant's  bill.  In  which, 
after  stating  the  fncts  with  reference  to 
his  purchase  of  said  50  acres,  part  of  said 
167-acre  tract,  from  said  Stephen  J.  Smith, 
be  alleges  that  said  S.  J.  Smith  and  A.  J. 
Lowther  each  told  to  him,  and  said  in  his 
presence,  that  the  said  Stephen  J.  Smith 


furnished,  out  of  his  own  means,  property 
and  money,  and  placed  the  same  in  the 
hands  of  said  A.  J.  Lowther,  to  pay  off 
and  satisfy  said  deed  of  trust,  and  that 
said  Lowther  had  taken  the  same  and  paid 
off  and  satisfied  said  debt  ot$231,  together 
with  the  proijer  charges  due  thereon,  and 
that  the  note  was  then  delivered  to  the 
said  Stephen  J.  Smith  by  the  bolder  there- 
of, and  that  said  tract  of  land  wa«  there- 
by released  from  any  liability  on  account 
of  said  debt,  and  that  said  Lowther  was 
at  that  time  only  acting  as  agent  for  said 
S.  J.  Smith  In  the  matter;  and  that,  rely- 
ing upon  these  representations  so  made  to 
him  by  the  said  Smith  and  Lowther,  he 
was  induced  to  and  did  purchased  part 
of  said  167-acre  tract  of  land,  and  at  once 
took  possession  thereof,  and  so  remained 
until  quite  recently,  and  made  valuable 
improvements  thereon,  and  that,  after  be- 
ing in  poi<session  of  said  land  for  nearly 
10  years,  be  was  approached  by  the  said 
Lowther,  who  represented  that  be  had  a 
deed  from  C  C.  Cole,  trustee,  for  the  167 
acres  of  land,  and  that  the  50  acres  bought 
and  paid  for  by  him  was  a  part  of  said 
167-acr6  tract;  and  further  represented 
that  he  had  bought  said  land  at  the  trus- 
tee's sale  made  on  the  11th  of  November, 
1872,  and  had  furnished  the  money  to  pay 
oft  said  deed  of  trust,  and  demanded  pay- 
ment for  said  50  acres,  or  that  he  should 
surrende'r  possession  thereof ,  and  the  said 
S.  J.  Smith  having  removed  to  the  West, 
and  the  said  Cole,  trustee,  having  left  the 
county,  and  moved  to  some  place  un- 
known to  respondent,  and  respondent  be- 
ing Ignorant  on  matters  of  law,  and  hav- 
ing no  time  or  opportunity  to  investigate 
the  matter,  he  was  Induced  by  the  repre- 
sentations of  said  Lowther,  on  the  9th  of 
January,  1883,  to  execute  his  obligations 
to  Mary  A.  Lowther  for  the  sum  of  $300, 
payable  as  set  forth  in  a  bill  which  bad 
been  filed  against  him  by  her,  said  Low- 
ther agreeing  to  convey  to  respondent 
such  title  as  was  vested  in  him  by  the  deed 
of  said  C.  C.  Cole,  trustee.  Respondent 
Brown  also  alleged  that  the  said  C.  C. 
Cole,  trustee,  could  not  make,  and  did  not 
make,  any  title  to  said  land  so  attempted 
by  him  to  be  conveyed  to  the  said  A.  J. 
Lowther  on  the  16th  day  of  September, 
1882;  that  said  pretended  deed  was  n  nul- 
lity, and  did  not  operate  to  pass  any  title 
for  said  land,  because  the  land  was  not 
advertised  and  sold  as  provided  for  on  the 
face  of  the  deed,  or  as  required  by  law. 
He  alleges  that  he  purchased  said  •'U)  acres 
of  land  on  the  representations,  both  of 
Stephen  J.  Smith  and  A.  J.  Lowther,  that 
the  land  belonged  to  said  Smith,  and  ex- 
pended large  sums  of  money  in  improving 
it,  and  only  executed  the  $300  note  to 
said  Mary  A.  Lowther  by  reason  of  the 
false  and  fraudulent  representations  ot 
said  A.  J.  Lowther.  He  reiterates  the  al- 
legations of  the  bill  as  to  the  fraudulent 
acts  of  said  A.  J.  Lowther,  and  he  prayed, 
by  way  of  affirmative  relief, that  the  writ- 
ten obligations  given  by  him  to  Mary  A. 
Lowther  on  January  9, 1888, on  which  suit 
was  then  pending  in  the  name  of  Mary  A. 
Lowther  against  him  and  others,  in  said 
circuit  court,  might  be  by  tbeconrt  canceled 
and  declared  null  and  void,  and  that  the 
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deed  from  C.  C.  Cole,' trustee,  to  A.  J.I.iOw- 
ther,  dated  September  16, 1882,  might  be  sot 
aside  and  unuulled,  so  far,  at  least,  as  re- 
spondent was  interested,  and  that  the 
deed  made  liy  A.  J.  Lowther  to  Mary  A. 
Lowtber  for  said  land  mlglit  also  be  set 
aside,  and  if  the  court  might  be  of  opin- 
ion that  the  title  to  said  real  estate  was 
yet  in  said  C.  C.  Cole,  trustee,  that  he 
might  be  required  to  convey  said  60  acres 
ot  land  to  respondent,  and  that  he  be  re- 
lieved from  paying  said  $300  to  said  Mary 
A.  Lowther. 

The  defendant  A.  J.  Lowther  also  an- 
swered the  complainant's  bill,  admitting 
that  said  trust  sale  was  made  by  W.  L. 
Cole  as  agent  for  C.  C.  Cole,  trustee,  and 
avers  that  said  sale  was  made  by  said  W. 
L.  Cole  with  and  by  the  consent  and  at 
the  request  of  said  C.  C.  Cole,  Vincent 
Smith,  and  Stephen  J.  Smltli;  and  also 
avers  that  said  Stephen  J.  Smith,  being 
present  at  said  sale,  and  consenting  there- 
to, and  acquiescing  therein,  cannot  now 
complain;  and  by  said  answer  he  puts  in 
issue  all  of  the  other  material  allegations 
of  complainant's  bill. 

Numerons  depositions  were  taken  in  the 
cause,  and,  by  agreement,  the  depositions 
taken  in  the  case  of  Mary  A.  Lowtber  v. 
Thomas  Brown,  pending  in  said  circuit 
court,  were  read  in  this  cause;  and  on  the 
25th  day  of  November,  1880,  this  cause 
was  heard  upon  the  bill,  and  the  answers 
of  A.  J.  Lowtber,  Mary  A.  Lowther,  and 
Martha  J.  Taylor,  and  C.  C.  Cole,  with 
replications  thereto,  and  npon  the  exhib- 
its flled,  the  depositions  taken  in  the 
cause,  and  the  depositions  read  therein  by 
agreement,  on  consideration  whereof  the 
court  held  that  the  allegations  of  the  bill 
were  not  sustained  by  the  evidence;  that 
the  cause  made  by  the  bill  was  not  the 
same  made  out  by  the  proofs;  and  that 
the  plaintiff,  Stephen  J.  Smith,  Joined  In 
and  colluded  with  the  principal  defendant, 
A.  J.  Lowther,  for  the  purpose  of  defraud- 
ing and  did  defraud  A.  J.  Furby;  and 
that  the  two  parties.  Smith  and  Lowther, 
are  in  pari  delicto;  and  for  other  reasons 
the  court  was  of  opinion  that  the  plaintiff, 
Stephen  J.  Smith,  was  not  entitled  to  the 
relief  prayed  for  by  him ;  and  proceeded  to 
dismiss  the  plaintiff's  bill,  with  costs;  and 
from  this  decree  said  Stephen  J.  Smith  ap- 
pealed. ' 

The  first  error  assigned  by  the  appellant 
presents  the  question  as  to  the  validity  of 
the  title  claimed  by  A.  J.  Lowther,  the 
same  having  been  acquired  by  reason  of 
bis  purchase  at  said  trust  sale.  The  bill, 
as  we  have  seen,  alleges  that  said  sale  was 
not  made  by  C.C.Cole,  trustee,  as  required 
by  law.  This  question  is  raised  both  by 
tbe  complainant's  bill  and  the  answer  of 
Thomas  Brown.  Let  us  then  look  at  tbe 
facts  in  reference  to  said  sale,  and  we  find 
that  W.  L.  Cole,  in  answer  to  the  third 
qnestion  asked  him,  says,  among  other 
things:  "No  payment  was  made  on  this 
note  to  11th  of  November,  1872.  On  that 
day  land  was  sold  under  the  deed  of  trust 
after  proper  advertisement.  The  trustee 
himself  not  being  present,  I  acted  for  him 
In  making  the  sale,  by  consent,  and  at  the 
request  of  said  Smith.  At  that  sale  A.  J. 
Lowther  became  tbe  purchaser  for  tbe 


sum  of  9299,  that  being  the  exact  amount 
of  the  debt, Interest, and  exiienses  of  sale." 
He  had  just  been  speaking  of  both  Vincent 
Smith  and  Stephen  J.  Smith,  so  it  is  dlfii- 
cult  to  determine  which  one  was  referred 
to  when  be  spoke  of  "making  the  sale  by 
consent,  and  at  the  request  of  said 
Smith."  The  receipt  for  the  cash  pay- 
ment for  said  land  on  the  day  of  sale  was 
signed,  "C.  C.  Cole,  by  W.  L.  Cole,"  show- 
ing that  W.  L.  Cole  was  acting  for  C.  C. 
Cole  in  making  the  sale.  Can  a  trustee  in 
a  deed  of  trust  delegate  his  powers?  This 
question  must  be  met  and  answered  in 
determining  upon  the  validity  of  this 
trust  sale  under  which  A.  J.  Lowther 
claims  to  have  derived  bis  title  to  said 
tract  of  land.  It  has  been  frequently  held 
that  the  trustee  in  a  deed  of  trust  Is  the 
agent  of  both  the  grantor  and  the  cestui 
que  trust,  and  his  duty  requires  him  to 
act  impartially  between  them.  A  confi- 
dence is  reposed  in  him  by  both  parties, 
and  he  is  to  use  discretion  In  making  the 
sale.  It  is  his  duty  to  offer  the  property 
at  public  auction,  but  he  must  exercise 
discretion  as  to  the  length  of  time  the  bid- 
dings shall  continue,  consistent  with  ob- 
taining the  best  price  for  the  property ;  and 
for  this  reason  the  parties  interested  have 
the  right  to  select  a  trustee  with  such 
qualities  of  character  and  Judgment  as 
will  enable  him  to  make  a  judicious  and 
honest  disposition  of  the  same,  and  when 
tbe  selection  is  made  the  law  provides  that 
they  shall  have  tbe  benefit  of  their  selection. 
It  is  true  that  it  is  also  said  that  no 
trust  shall  fail  for  want  of  a  trustee,  but 
when  a  trustee  is  wanting,  by  reason  of 
death  or  removal,  etc.,  the  mode  is  point- 
ed out  for  Bubtituting  one  in  his  stead  by 
action  of  th(.>  court.  Neither  the  grantor 
in  said  deed  of  trui?t,  nor  tbe  cestui  que 
trust,  could  by  their  several  verbal  con- 
sent authorize  a  stranger  to  make  sale 
thereunder.  Neither  could  they,  by  their 
Joint  verbal  consent,  legalize  a  sale  made 
by  a  person  other  than  the  trustee  named 
in  the  deed  of  trust.  The  act  which  was 
in  force  at  the  time  said  sale  was  made, 
was  passed  February  28, 1870,  and  it  pro- 
vided that  "the  trustee  In  any  such  deed, 
except  BO  far  as  may  be  therein  otherwise 
provided,  shall,  whenever  required  by  any 
creditor  secured,  or  any  surety  Indemni- 
fied, by  the  deed,  •  •  •  sell  the  proper- 
ty conveyed  by  the  deed,"  etc.,  and  If  It 
was  intended  that  the  grantor  in  such 
deed  and  the  cestui  que  trust  could,  by 
agreement,  nominate  and  appoint  a 
stranger,  and  confer  upon  him  the  power 
to  execute  such  trust-deed,  why  the  neces- 
sity of  resorting  to  the  courts,  as  the  stat- 
ute says  you  must  do,  when  the  office  of 
a  trustee  is  vacated  by  death,  removal, 
or  refusal  to  act?  Prof.  Minor,  in  his  In- 
stitutes, (volume  2,  p.  286,)  in  speaking 
of  the  mode  of  sale  by  a  trustee,  says: 
"He  must  conform  to  the  terms  of  tbe 
deed  In  respect  to  the  time  and  manner  of 
giving  notice,  and  the  time  and  manner  of 
sale,  as  well  as  in  all  other  particulars; 
and  in  all  points  where  the  deed  Is  silent 
be  must  govern  himself  .by  the  general 
rule  to  sell  to  the  best  advantage,  and 
with  an  impartial  regard  to  the  rights  and 
Interests  of  both  parties.   It  Is  a  principle. 
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also,  of  Boch  transactlonB  that  the  trastee 
is  charged  with  a  personal  confidence,  and 
mast  therefore  act  in  person,  and  not  by 
agent.  In  the  American  &  Enslish  Ency- 
clopedia of  Law, under  the  head  of  "Agen- 
cy,^ p.  868,  we  find  it  said:  "An  agent 
who  has  a  bare  power  or  anthority  must 
execute  It  himself,  and  cannot  delegate 
bis  authority  to  another."  See  note  4, 
where  the  antboritiee  are  fully  collated. 
In  Lomax,  Dig.  p.  427,  the  author  says: 
"If  the  trastee  dies,  the  legal  title  descends 
to  bis  heirs.  But  the  trust  wtis  in  some 
measure  personal  to  the  trustee,  and  the 
confidence  which   was  reposed  in  his  ca- 

Sacity  cannot  descend  to  bis  heirs,  who 
y  their  number,  their  infancy,  and  their 
dispersed  situation,  or  other  circum- 
stances, may  not  liave  the  same  facilities 
to  sell  as  the  trustee  himself  had.  In  the 
case  of  the  death  of  the  trustee,  there- 
fore, a  new  trustee  to  sell  must  be  supplied 
by  the  court  of  chancery,  and  the  sale 
must  be  made  under  the  authority  of  the 
court."  Our  statute,  however,  (Code,  c. 
132,  §  5,)  provides  that,  in  case  of  death  or 
removal  of  the  trustee  beyond  the  limits 
of  the  state,  or,  the  trustee  named  shall 
d^llaeto  accept  the  trust  or  refuse  to  act, 
any  person  interested  in  the  execution  of 
the  deed  may  apply, by  motion,  to  the  cir- 
cuit court,  after  10  days'  notice  to  the  per- 
sons therein  mentioned,  and  have  a  trus- 
tee appointed,  who  shall  be  substituted  to 
all  of  the  powers,  riKbts,  duties,  and  re- 
Bponsibilltiea  of  the  truBtee  named  in  said 
deed;  and  the  next  section  provides  that 
"the  personal  representative  of  a  sole  or 
surviving  trustee  shall  execute  the  trust, 
or  BO  much  as  remained  unexecuted  at  the 
death  of  such  trustee,  (whether  the  trust 
subject  be  real  or  personal  estate,)  uifless 
the  Instrument  creating  the  trust  other- 
wise direct,  or  some  other  trastee  be  ap- 
pointed for  the  purpose  by  a  court  of 
chancery  having  Jurisdiction  of  the  case." 
There  wonld  surely  beno  necessity  for  these 
provisiiins  if  the  grantor  in  adeed  of  trust, 
or  the  cestui  que  trust,  could  consent  that 
a  stranger  could  carry  the  trust  into  exe- 
cution, and  confer  title  on  a  purchaser,  to 
the  same  extent  as  if  the  trastee  himself 
was  present  and  acting  in  the  premises. 
We  must  therefore  conclude  that  W.  L. 
Cole,  in  the  absence  of  C'.  C.  Cole,  trustee, 
had  no  power  or  authority  to  matce  sale 
of  the  167  acres  of  land  mentioned  in  said 
deed  of  trust. 

Again,  it  appears  in  the  evidence  adduced 
In  the  cause  that  in  18?2,  about  the 
month  of  March,  the  appellant,  Ste- 
phen J.  Smith,  sold  the  tract  of  land 
in  controversy  to  one  A.  J.  Furby  for  six 
dollars  per  acre;  and  before  the  first  pay- 
ment was  due  be  refused  to  make  the  pay- 
ment, because  be  claimed  there  was  some- 
thing wrong  with  the  title,  and  said  be 
was  going  to  bold  the  land  until  the  last 
note  was  due,  and  In  the  mean  time  would 
take  off  the  timber,  and  appellant  could 
not  help  himself,  and  that  the  sale  was 
made  nnder  said  trust-deed  in  order  to  dis- 
possess said  Farby;  and  the  circuit  court, 
on  the  face  of  its  decree,  recites  that,  "it 
appearing  that  the  allegations  of  the  bill 
are  not  sustained  by  the  evidence  in  this 
case;  that  the  cause  made  In  the  bill  Is 


not  the  same  made  oat  by  the  proofs; 
and  that  the  plaintiff,  Stephen  J.  Smith, 
joined  in  and  colluded  with  the  principal 
defendant,  A.  J.  Lowther.  for  the  par- 
pose  of  defrauding,  and  did  defraud,  A. 
J.  Furby;  and  that  the  two  said  parties. 
Smith  and  Lowther,  are  in  part  delicto; 
and  for  other  reasons, — the  court  is  of 
opinion  that  the  plaintiff,  Stephen  J. 
Smith,  is  not  entitled  to  the  relief  prayed 
for  by  him."  In  this  case,  however,  the 
said  A.  J.  Furby  is  no  party,  by  petition 
or  otherwise,  and  be  is  not  complain- 
ing of  the  action  of  either  Smith  or  Low- 
ther In  the  premises.  No  allegation  of 
fraudulent  conduct  towards  said  Furby  is 
presented  by  any  of  the  pleadings  in  the 
cause,  and  no  question  as  to  the  effect  of 
the  sale  under  said  trust,  upon  the  rights 
and  Interests  of  said  Furby, is  in  any  man- 
ner put  in  issue  or  brought  before  the 
c'oart  by  the  pleadings,  and  it  is  diffi- 
cult to  conceive  how  a  decreeconid  b«  pred- 
icated upon  any  evidence  in  relation  to 
said  collusion  or  fraud  against  the  rights 
of  said  Farby.  This  court  has  held  in  the 
case  of  Barley  ▼.  Weller,  14 W.  Va. 284,  (sec- 
tion 1  of  syllabus,)  that  "matters  not 
charged  Intbebilloraverred  intheanswer, 
and  not  inlssueinthecause, arenot  proper 
to  be  considered  in  the  hearing. "  See,  also. 
Hunter's  Ex'rs  v.  Hunter,  10  W.  Va.  821, 
where  the  same  principle  is  decided.  And 
as  the  decree  in  this  case  appears  to  have 
been  based  to  some  extent,  at  least,  upon 
a  matter  which  was  not  presented  to  the 
conrt  for  consideration,  we  must  regard 
It  as  error. 

Having  arrived  at  these  conclusions,  It 
would  appear  unnecessary  to  enter  into 
any  analysis  or  discussion  of  the  evidence 
which  has  been  taken  in  the  cause,  for  the 
reason  that  It  bears  mainly  upon  thu  ques- 
tion as  to  who  was  the  real  purchaser  of 
the  tract  of  land  in  controversy  at  the  at- 
tempted sale  made  by  W.  L.  Cole  on  the 
llth  day  of  November,  1872,  and  who 
paid  said  purchase  mouey,  what  amount 
was  paid,  and  tow  it  was  applied.  It 
does  appear,  however,  that  on  the  llth 
day  of  November,  1872,  a  receipt  signed,' 
"C.  C.  Cole,  by  W.  L.  Cole,"  was  executed 
on  the  nth  day  of  November,  1872,  to  A. 
J.  Lowther  for  $120,  part  iiaymeut  for 
said  tract  of  land ;  an^  on  the  same  day 
a  single  bill,  which  was  Joint  and  several, 
was  executed  to  C.  C.  Cole,  trustee,  by  A. 
.T.  Lowther  and  S.  Smith,  which  single 
bill  Is  indorsed  with  several  credits,  reduc- 
ing the  balance  due  on  the  7th  of  October, 
1873,  to  «7l.  The  deposition  oT  W.  L.  Cole 
discloses  the  fact  that  the  entire  amount 
of  the  balance  of  the  purchase  money  was 
paid  on  the  20th  of  October,  1873,  In  a 
chancery  suit  which  bud  been  instituted 
by  C.  C.  Cole,  trustee,  againxt  A.  J.  Low- 
ther, Stephen  J.  Smith,  and  Vincent  Smith. 
Subsequent  to  this  time,  something  near 
10  years,  and  after  Stephen  J.  Smith  had 
gone  west  to  live,  it  appears  that  W.  L. 
Cole,  by  mistake,  collected  from  A.  J. 
Lowther  a  sum  of  money,  (the  exact 
amount  of  which  does  not  appear,)  but 
which  he  claimed  to  be  still  due  upon  said 
purchase  money,  and  procured  a  deed  to 
be  made  to  said  A.  3.  Lowther  for  said 
167  acres  of  land  by  said  0.  C.  Cole,  trustee, 
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dated  on  the  IGth  day  of  September,  1882. 
From  what  has  been  said,  It  foIIoWB  that 
A.  J.  Lowther  derived  no  title  by  reason 
o(  Bald  deed  from  C.  C.  Cole,  trustee ;  and, 
ofcoar8e,hecouldconfernoue upon  Martha 
J.  Taylor  and  Mary  J.  Lowther,  his 
daaghttTS,  and  both  of  said  deeds  mast  be 
set  aside  and  held  for  naught;  but  as  It  does 
not  clearly  and  defluitely  appear  who  paid 
the  debt  due  to  Vincent  Smith,  and  an 
account  may  be  necessary  to  adjust  and 
settle  tbe  differences  between  Stephen  J. 
Suiith  and  A.  J.  Lowther  as  to  tbe  pay- 
ment  of  said  indebtedness,  the  decree 
complained  of  is  reversed,  and  tbe  cause  is 
remanded  to  the  circuit  court  of  Dodd- 
ridge county,  with  leave  to  the  parties 
to  amend  their  pleadings  if  they  think 
proper  in  order  to  settle  and  adjust  said 
matters  uf  account,  and  the  appellant, 
Stephen  J.  Smith,  must  be  paid  the  costs 
of  this  appeal  by  tbe  appellee  A.  J. 
Lowtbsr. 


(S6  W.  T«.  287) 

McCla/n  V.  Lowther. 
(Supreme  Ctmrt  of  App«aig  of  Wett  VIratnia. 

Action  ox  Chsok  —  Fliapino  —  Dblat  im  Pbb- 

8B!ITING — BdHDCK  OT  i^OOT. 

1.  The  drawing  and  delivury  of  a  check  im- 
plies the  indebtedness  of  the  drawer  to  the  payee 
to  the  amount  of  the  check,  and  in  an  action  up- 
on the  check  it  Is  unnecessary  to  aver  in  thedeo- 
laration  any  further  consideration. 

3.  Where  a  check  is  not  presented  in  time, 
and  notice  of  non  payment  Is  not  given,  injury  to 
the  drawer  will  l>e  presumed ;  but  a  check  is  ^• 
ways  presumed  to  be  drawn  on  actual  funds;  and 
while  if  the  bolder  has  been  guilty  of  laches  in 
not  presenting  it  in  due  time,  or  in  failing  to 
give  notice  of  non-payment,  it  Incomes  incum- 
bent upon  him  to  show  that  the  drawer  has  not 
been  injured  by  the  dereliction,  yet,  on  the  other 
hand,  if  lie  shows  that  the  drawer  had  no  funds 
in  the  bank  against  which  he  dretv,  the  burden 
of  tBoving  actual  damage  is  shifted  upon  tbe 
drawer,  and,  in  the  absence  of  such  proof,  the 
plaintiff  is  entitled  to  recover. 
ISyUabus  by  the  Court.) 

Errortoclrcultconrt. Doddridge  county. 

Action  of  assumpsit  by  U.  l).  McClain,  ad- 
ministrator,- etc.,  against  Oliver  Lowther, 
on  a  check  drawn  by  defendant.  .ludgment 
tor  plaintiff,  and  defendant  brings  error. 
Afflrme<l. 

R.  S.  Blair,  for  plaintiff  In  error.  Laird 
A  Taraev,  for  defendant  in  error. 

LvoAS,  p.  This  was  an  action  of  as- 
aampatt  in  tbe  clrcalt  court  of  Doddridge 
county  upon  a  check  for  fSOO,  drawn  by 
Oliver  Lowther  on  the  Second  National 
Bank  of  Parkersburg,  payable  to  tbe  order 
of  A.  J.  Lowther.  After  the  plaintiff  had 
closed  bis  case,  tbe  defendant  demurred  to 
tbe  evidence,  and,  tbe  plaintin  having 
Joined  in  tbe  demurrer,  the  Jury  found  a 
conditional  verdict  on  the  issue  of  ooa 
assampsit,  and  the  court  gave  Judgment 
for  tbe  lull  amount  of  the  check,  with  in- 
terest and  coats  against  the  defendant. 
From  that  Judgment  this  writ  of  error  Is 
prosecuted. 

Tbe  testimony,  In  substance,  proved  the 
execution  and  delivery  of  the  check :  also 
that  the  payee,  A.  J.  Lowther,  indorsed 
thb  check  to  one  Maurice  Prager,  who 
presented  it  to  tbe  bank,  and  payment 


was  refused.  This  was  done  several  times, 
and  the  cashier  informed  Mr.  Prager  that 
there  wore  no  funds  iu  tlie  bank  to  meet 
the  check.  The  cashier  of  the  bank  testi- 
fied that  the  check  was  presented,  l>nt  it 
was  not  paid,  the  drawer,  Oliver  Lowther, 
not  having  money  there  sufficient  to  meet 
tbe  check;  nor  did  be  (Oliver  Lowtlier) 
have  sn£9clent  money  there  to  meet  the 
check  dnring  the  month  of  December,  on 
the  7th  of  which  month  the  check  bore 
date.  And  this  was  ail  the  evidence.. 
Upon  this  evidence  we  are  required  to  de- 
cide whether  Judgment  was  properiy  ren- 
dered in  favor  of  the  plain  tilt.  There  was  a 
general  demnrrer  to  the  declaration,  but 
not  to  each  and  every  count,  and,  as  the 
declaration  contained  the  common  counts 
in  assampsit,  tbe  demurrer  was,  of  course, 
properly  overruled.  The  special  count  on 
the  check  seems  liable  to  no  valid  excep- 
tion. It  is  true  that  It  avers  no  consider- 
ation for  the  giving  ot  the  check,  nor  was 
any  proved,  but  that  was  plainly  unnec- 
essary, as  the  drawing  and  delivery  of  the 
check  implied  the  indebtedness  of  the 
drawer  to  the  payee  to  the  amount  of  the 
check,  as  was  held  In  Ford  v  McClung,  5 
W.  Va.  156.  See,  also,  Peasley  v.  Boat- 
wright,  2  Leigh,  195.  and  Terry  v.Bagsdale, 
33  Grat.  842.  In  the  Case  of  Ford,  5  TV. 
Va.  165,  tbe  law  upon  the  subject  ot  checks 
and  orders  is  thus  correctly  defined: 
"Thedrawer  ot  a  bill  ot  exchange  or  order 
Is  not  directly  liable  to  tbe  payee  or  his 
Indorsee,  but  bis  implied  obligation  or 
contract  is  to  pay  in  the  event  tbe  amount 
is  not  paid  by  the  drawee.  And  the  gen- 
eral rule  is  well  established  that  thedraw- 
ers  and  indorsers  are  entitled  to  prompt 
notice  of  the  non-acceptance  or  nou-pay- 
ment,  in  order  that  the  former  may  look 
after  bis  funds,  and  withdraw  or  secure  the 
same,  and  that  the  latter  may  take  the 
necessary  steps  to  secure  himself,  and 
that,  npon  the  failure  to  receive  such  no- 
tice, they  are  discharged  from  liability; 
and  tbe  bill  or  order,  as  between  tbe 
drawer  and  payee  or  Indorsee,  will  be  con- 
sidered paid.  1  Tuck.  Comm.  Laws,  and 
note;  Bank  v.  Van  meter,  4  Band.  (Va.) 
653.  But  there  are  well-deflned  exceptions 
to  this  rule,  and  nvmerous  cases  may  be 
found  in  which,  under  the  peculiar  circum- 
stances of  tbe  case,  the  holder  has  t>een  ex- 
cused from  presenting  the  bill  or  order  to 
the  drawee  or  giving  notice  of  the  non- 
acceptance  or  non-payment  thereof." 
And  where  a  check  is  not  presented  in 
time,  and  notice  of  non-acceptance  given, 
injn^  to  the  drawer  will  be  presumed. 
But  a  check  is  always  presumed  to  he 
drawn  on  actual  funds:  and  while  If  the 
bolder  has  been  guilty  of  laches  In  not  pre- 
senting it  in  dne  time,  or  in  failing  to  give 
notice  of  non-payment,  it  bepomes  incum- 
bent upon  blm  to  show  that  the  drawer 
has  not  been  injured  by  the  delay,  yet,  on 
tbe  other  hand.  If  he  shows  that  the 
drawer  bad  no  funds  in  the  bank  against 
which  be  drew,  the  burden  of  proving  act- 
ual damage  Is  shifted  npon  tbe  drawer.- 
Gdw.Blllfl&N.§552.  In  the  present  case  the 
check  was  dated  the  6tb  of  December,  and 
there  Is  no  proof  that  it  was  ever  present- 
ed for  payment  until  about  the  middle  ot 
tbat  mouth,  and  no  notice  ot  non-accept- 
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ance  was  proved  to  have  been  given  to 
the  drawer.  But.  on  tlie  other  hand,  the 
cashier  of  the  bank  proves  that  the  draw- 
er had  no  snfflcient  funds- to  meet  the 
cheek  during  the  entire  month  of  Decem- 
ber. The  drawer,  it  is  true,  had  presented 
a  note  for  discount  about  the  time  that 
he  drew  the  check,  but  the  discount  was 
refused,  and  the  note  returned  to  him. 
Under  these  circumstances,  we  think  the 
plaintiff  has  fully  met  the  burden  and 
responsibility  of  proving  that  the  defend- 
ant had  no  funds  to  draw  against,  and 
that  he  had  knowledge  of  this  fact,  and 
consequently  no  notice  of  non-payment 
was  necessary ;  nor  was  he  injured,  so  far 
as  the  evidence  discloses,  by  the  failure  to 
give  him  notice.  We  think  the  judgment 
of  the  circuit  court  was  proper,  and  the 
same  must  be  affirmed. 

(36  W.  Va.  813)  

Spenob  V.  Robinson  et  at. 

{.Su/preme  Court  of  Appeals  of.  West  Firtrinio. 

NCOOTIABLB    IhBTBDUBKTS    —    tNCOBSEMBNT    AND 
TRANSrSB — AOTIONB — PLEADINO'— Bbview. 

1.  Where  there  Is  error  in  the  declaration, 
pleadings,  or  Judgment,  committed  against  the 
protest,  or  over  the  demurrer  or  other  objection, 
of  a  piurty  as  shown  by  the  record,  the  same  may 
be  reviewed  and  corrected  in  this  court,  although 
no  motion  has  been  made  for  a  new  trial  in  the 
court  below,  and  no  exception  was  reserved  by 
bill  of  exceptions  or  otherwise. 

a.  If  a  negotiable  Instrument,  not  payable  to 
bearer,  be  indorsed  specially  to  a  partiotilar  per- 
son, while  such  person  remains  the  holder  and 
legal  owner  the  right  of  action  is  in  him  alone, 
and  none  but  he,  or  his  personal  representative, 
can  sue. 

8.  If  a  special  replication  haa  been  permitted 
to  be  flled  over  the  objection  of  the  defendant, 
and  his  demurrer  thereto  overruled  to  his  mani- 
fest Injury,  the  error  will  be  corrected  in  this 
court  by  setting  aside  the  judgment,  and  direct- 
ing the  trial  court  to  award  a  new  trial. 
{.SyUabuH  by  the  Court) 

Error  to  circuit  court,  Taylor  county. 

Action  by  L.  Spence,  for  the  use,  etc., 
against  Joshua  G.  Robinson  and  another, 
on  a  note.  The  action  was  commenced 
before  a  justice,  where  plaintiff  had  Judg- 
ment. Defendants  appealed  to  the  circuit 
court,  where  Judgment  was  again  rendered 
for  plaintiff.  Defendants  bring  error. 
Reversed. 

B.  F.  M&rtia,  for  plaintiffs  In  error. 
John  Basset,  for  defendant  in  error. 

Lucas.  P.  This  was  an  action  institut- 
ed before  George  W.  Brown,  justice  of 
the  peace  for  Taylor  county,  in  which  the 
defendants,  Robinson  and  Dunham,  were 
summoned  to  answer  the  complaint  "of 
L.  Spence,  use  of  Noah  Beck,  in  a  civil  ac- 
tion for  the  recovery  of  money  due  on  con- 
tract." The  defendants  failed  to  appear, 
and  the  plaintiff  had  judgmentfor  the  sum 
of  9154.40,  with  Interest  and  costs.  There- 
upon the  defendants  took  an  appeal  to 
the  circuit  court.  The  cause  was  there 
docketed,  and  the  defendants  filed  two 
pleas  to  the  complaint  of  the  plaintiff. 
The  first  amounted  to  a  plea  of  nil  debtt, 
and  the  second  set  up  a  failure  of  consider- 
ation. It  averred  that  on  the  14th  day  of 
AuguBt,  1887,  the  defendants  bought  from 
said  h.Speace  a.  portable  steam-engine  tor 


fSOO,  and  executed  and  delivered  to  said 
L.  Spence  "the  note  in  controversy  for 
$150,  and  two  other  notes,  of  9175  each, 
of  same  date,  for  the  price  of  said  engine. " 
The  plea  then  alleges  a  specitic  warranty 
'Of  the  engine  by  Spence,  and  its  utter  fail- 
ure to  come  up  to  the  warranty,  and  tbat 
by  reason  of  the  breach  they  are  damaged 
to  the  extent  of  9500,  against  which  tbey 
offer  to  allow  theamonnt  of  the  note  sued 
on,  with  Interest  from  said  14th  day  of 
August,  1887,  as  an  offset.  These  pleas 
were  at  first  replied  to  generally,  but  sub- 
sequently the  plalntlB  withdrew  his  gen- 
eral replication  to  the  second  plea,  and 
tendered  a  "  replication  in  writing  to  the 
said  plea,  to  the  filing  of  which  the  defend- 
ants objected,  and  moved  the  court  to  re- 
ject the  same."  At  a  subsequent  day  the 
court  overruled  the  motion  to  reject  the 
special  replication,  and  allowed  the  same 
to  be  filed.  The  special  replication  is  aa 
follows:  "Li.  Spence,  for  use  of  Noah  Beck, 
V.  J.  G.  Robinson  et  als.  Appeal.  The 
plaintiff  says  he  ought  not  to  bo  barred  of 
having  and  maintaining  his  action  against 
the  defendants  by  reason  of  the  matters 
contained  in  the  plea  in  writing  by  them 
secondly  above  pleaded,  because  he  says 
that  the  promissory  note  mentioned  and 
described  in  the  summons  in  this  action, 
and  flled  therewith,  was  upon  the  face 
thereof  made  by  the  defendants  payable 
to  the  plaintiff  at  Martin's  Ferry,  in  the 
state  of-  Ohio,  and  by  the  laws  of  said 
state  said  promissory  note  is  negotiable; 
and  the  plaintiff,  for  a  valuable  considera- 
tion, before  the  maturity  of  tiaid  promis- 
sory note,  Indorsied  the  same  to  the  person 
for  whose  use  this  action  Is  brought,  said 
indorsement  being  made  at  said  Ntartln's 
Ferry,  In  the  said  state  of  Ohio,  and  said 
indorsee  having  no  notice  of  the  matters 
alleged  in  the  said  plea  at  the  time  said 
indorsement  was  so  made  to  him.  And 
this  the  plaintiff  is  ready  to  verify,  etc. 
J.  Bassel,  Atty."  And  oh  a  subsequent 
day  the  defendants  demurred  to  this  repli- 
cation, but  the  court  overruled  the  demur- 
rer, and  gave  Judgment,  after  trial  and 
verdict,  in  favor  of  the  plaintiff  against 
the  defendants  and  their  sureties  on  the 
appeal-bond.  No  bill  of  exceptions  was 
taken,  nor  was  there  any  motion  for  a 
new  trial  In  the  court  below.  Neitber 
does  the  record  disclose  that  any  excep- 
tion was  taken  by  the  defendant  to  the  ac- 
tion of  the  court  In  overruling  bis  objec- 
tions to  filing  the  special  replication,  or 
In  overruling  nls  demurrer  to  the  same. 

Ts  that  replication  a  part  of  tbe  record, 
and  can  we  review  the  action  of  the  cir- 
cuit court,  as  above  described?  Code,  c. 
131,  §  9,  provides  that  "any  party  may 
avail  himself  of  any  error  appearing  on  the 
record,  by  which  he  is  prejudiced,  without 
excepting  thereto."  In  the  leading  case  of 
Danks  v.  Khodeheaver,  38  W.  Va.  274,  287, 
Judge  Green  suggests  that  this  sentence 
should  read  as  it  it  were  written,  "  with- 
out takingaformai  bill  of  exceptions,  "this 
court  having  previously  in  several  otber 
cases  made  a  similar  suggestion.  Perry 
V.  Horn,  22  W.  Va.  881.  I  doubt,  however, 
whether  we  are  at  liberty  to  curtail  the 
remedial  efficacy  of  the  act  by  Interpolat 
ing  any  other  language  than  thatemployed 
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In  the  act  itself,  which  Is  perfectly  free  from 
all  ambiguity.  The  state  of  our  law  upon 
this  subject  will  be  fuond  more  accurate- 
ly stated  by  Judge  Snyder  in  Bank  v. 
Showacre,  26  W.Va.  50:  "A  party  may 
take  advantage  in  the  appellate  court  of 
an  error  committed  by  the  trial  court  In 
permitting  a  plea  to  be  filed,  where  therec- 
ord  shows  that  such  party  objected  to  the 
filing  of  such  plea  In  the  trial  court,  and 
that  he  need  not  in  such  case  take  a  bill 
of  exceptions,  or  except  to  the  action  of 
the  court  overruling  his  objection.  This 
rule  is  equally  applicable  to  the  filing  of  a 
replication."  It  la  true,  as  a  general  rule, 
that  if  errors,  or  supposed  errors,  are 
committed  by  a  court  in  its  rulings  daring 
the  trial  of  a  case  by  a  jury,  the  appellate 
court  cannot  review  those  rulings,  unless 
they  were  objected  to  at  the  time,  and  a 
bill  of  exceptions  filed  during  the  term, 
and  a  new  trial  asked  of  the  court  below, 
and  refused.  See  leading  case  of  Panks  v. 
Bhodeheaver,  26  W.Va.  274.  But  In  this 
leadingcase  reference  is  made,  audappror- 
ingly,to  what  was  said  in  State  v.  Shares, 
24  W.  Va,  657.  as  follows :  "  Of  course,  it  is 
different  if  the  error  is  in  the  pleadings,  as 
In  SDch  case  there  was  a  mistrial."  And 
in  the  latent  case  on  this  subject  (Brown 
V.  Brown.  29  W.  Va.  778.  2  S.  E.  Rep.  808) 
It  is  said,  in  substance,  that,  if  a  demurrer 
to  the  declaration  has  been  improperly 
overruled,  the  appellate'court  will  reverse, 
though  no  bill  of  exceptions  was  taken, 
aud  although  there  was  no  motion  for  a 
new  trial.  The  reasons  for  this  distinc- 
tion are  not  very  satisfactory.  Neverthe- 
less, we  may  regard  itas  firmly  established 
In  this  state  that  where  there  is  error  in 
the  declaration,  pleadings,  or  judgment, 
committed  against  the  protest,  or  over 
the  demurrer  or  other  objection,  ol  a  par- 
ty, the  same  may  be  reviewed  and  correct- 
ed in  this  court,  although  no  motion  has 
been  made  for  a  new  trial  In  the  court  be- 
low, and  no  exception  was  reserved  by 
bills  of  exceptions  or  otherwise. 

Let  us  apply  these  principles  to  the  case 
In  hand.  No  exception  was  taken,  nor 
was  there  any  motion  for  a  new  trial. 
The  special  replication  marked  "No.  2" 
was  filed  over  the  objection  of  the  defend- 
ants, and  their  demurrer  thereto  was  over- 
ruled, and  this,  as  we  have  seen,  weis  all 
that  was  necessary  for  the  purposes  of  re- 
view by  this  court.  Was  the  demurrer  to 
the  said  replication  properly  overruled? 
For  the  purpose  of  demurrer,  the  facts 
stated  In  the  replication  must  be  taken  as 
true.  Therefore,  without  looking  at  the 
note  itself,  we  must  regard  it  as  a  nego- 
tiable instrument,  Indorsed  for  value  to  a 
special  indorsee,  suit  upon  which  has  been 
brought  by  the  payee  for  the  use  of  the 
special  indorsee  aud  holder.  It  the  note 
were  not  negotiable,  this  could  be  done 
nnder  our  statute,  which  declares  that 
the  assignee  of  any  bond,  note,  account, 
or  writing  not  negotiable  may  maintain 
thereupon  any  action,  in  his  own  name, 
without  the  addition  of'asslgnee,"  which 
the  original  obligee  or  payee  might  have 
brought,  but  shall  allow  all  just  dis- 
counts,  not  only  against  himself,  but 
against  the  assignor,  before  the  defendant 
had  notice  of  the  assignment.   According 


to  the  practice  under  the  Code  of  Virginia, 
the  assignee  could  institute  the  suit,  where 
the  instrument  waa  not  negotiable,  either 
In  his  own  name,  or  in  the  name  of  his  as- 
signor for  his  use.  But  this  was  In  express 
derogation  of  the  rule  of  the  common  law 
that  only  he  who  had  the  strict  legal  title 
and  interest  bad  the  right  of  action.  In 
cases  not  provided  for  by  the  statute,  the 
principle  of  the  common  law  must  be  held 
still  to  prevail.  If,  therefore,  by  the  In- 
dorsement of  a  negotiable  instrument  to 
a  specific  Indorsee  by  the  law-merchant, 
the  legal  title  becomes  vested  in  said  in- 
dorsee, in  the  absence  of  any  statutory 
provision  be  alone  can  sue  upon  the  in- 
strument. It  Is  very  true  he  may  transfer 
his  right  to  another,  but  so  long  as  the 
legal  title  remaiuH  in  him,  together  with 
the  possession  of  the  note  or  other  Instru- 
ment, the  right  of  action  is  vested  in  him 
alone.  Opon  principle,  this  would  seem 
to  be  a  correct  conclusion,  and,  although 
eases  may  be  found  tending  in  an  oppo- 
site direction,  this  position  Is  sustained  by 
a  large  majority  of  the  better  authorities. 
The  text-writers  agree  with  considerable 
unanimity  In  stating  the  law  to  be  as  1 
have  construed  It.  Thus,  Mr.  Edwards 
says:  "The  plaintiff,  in  an  action  upon 
a  bill,  check,  or  note,  must  show  In  his 
declaration  bis  right  to  sue  thereon  in  the 
same  manner  as  every  other  plaintiff  must 
show  a  sufficient  title  to  enable  him  to 
maintain  his  suit.  If  he  sues  as  the  in- 
dorsee or  bearer  of  a  bill,  be  must  show 
that  it  was  drawn  In  a  transferable  lorra, 
and  that  the  transfer  to  him  was  made 
in  the  manner  permitted  by  its  terms;  in 
short,  he  must  allege  all  that  Is  necessary 
to  show  the  legal  title  vested  In  himself. " 
Edw.  Bills  &  N.  §§  928,  962.  So,  also,  Mr. 
Daniel:  "In  the  first  place,  an  indorse- 
ment in  full  Is  one  which  mentions  the 
name  of  the  person  in  whose  favor  it  Is 
made,  and  to  whomorto  whose  order  the 
sum  is  to  be  paid.  For  instance, '  Pay  to 
B.  or  order,'  signed  'A.,' is  an  Indorsement 
in  full  by  A.,  the  payee  or  holder  of  the 
paper,  to  B.  An  indorsement  lu  full  pre- 
vents  the  bill  or  note  from  being  indorsed 
by  any  one  but  the  Indorsee,  and  none  but 
the  special  indorsee  or  his  representative 
can  sue  upon  it."  1  Daniel,  Neg.  Inst.  § 
692.  Likewise  Mr.  Parsons:  "But  it  the 
plaintiff  has  neither  the  possession  of  the 
paper,  nnr  any  right  to  it  by  reason  of  any 
interest  in  it,  he  cannot  recover  upon  it. 
The  legal  Interest,  however.  Is  sufficient  to 
support  the  action,  although  the  entire 
beneficial  interest  nas  been  transferred. 
And  an  agent  who  holds  a  bill  or  note 
payable  to  bearer  or  indorsed  In  blank,  or 
to  whom  it  has  been  Indorsed  for  the  pur- 
pose of  collection,  may  sue  on  it  in  his  own 
name."  2  Pars.  Notes  &  B.  443.  It  will  he 
observed  that  the  author  Is  here  speaking 
of  notes  payable  to  bearer,  or  indorsed  in 
blank,  and  Mr.  Robinson  In  his  second 
volume  of  Practice,  (page  229,)  to  which 
we  are  cited  by  counsel  for  defendant  In 
error,  holds  the  same  language.  He  says: 
"The  beneficial  owner  of  a  bill  of  exchange 
or  negotiable  note,  which  is  payable  to 
bearer  or  is  indorsed  in  blank,  may,  says 
Chancellor  Walworth,  Institute  a  suit 
thereon  In  a  court  of  law  in  the  name  of 
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any  one  'who  Is  wllltn;;  to  allow  his  name 
to  be  ased  (or  that  parpose;  and,  where 
the  deleodant  haa  no  legal  or  equitable  de- 
fense to  the  Mil  or  note  as  against  the 
real  owner  thereof,  he  cannot  be  permitted 
to  show  that  the  nominal  plaintltf.  In 
whose  name  the  suit  is  so  broaght,  is  not 
the  real  party  In  In  terent. "  Ou  the  same 
page,  however,  Mr.  Bobinson  draws  the 
proper  dlKtlnctlon,  and  says:  "As  a  per- 
son who  hoB  no  interest  In,  or  possession 
of,  a  bill  cannot  maintain  an  action  upon 
it,  it  1b  a  valid  defense  that  the  bill  was 
not  Indorsed  to  the  plaintiff,  and  that  he 
is  not  the  holder  of  it. "  See,  also,  pages 
227,  228.  The  distinction  between  a  note 
indorsed  in  blank  and  one  Indorsed  to  a 
special  indorsee  is  a  natural  and  proper 
one,  because,  in  a  suit  by  a  holder  upon 
the  former,  a  recovery  is  a  perfect  defense 
to  the  maker  against  any  future  action, 
and  he  is  deprived  of  no  defense  which  he 
might  legitimately  make.  On  the  other 
hand,  if  there  is  a  special  indorsee,  the  de- 
fendant has  a  right  to  inquire  in  what 
manner  the  title  to  the  note  has  passed 
away  from  sneh  Indorsee,  and  a  recovery 
by  a  person  not  entitled  to  the  note  would 
be  no  defense  in  a  Bubsequent  action  by 
the  party  entitled.  In  the  case  of  Ritchie 
y.  Nfoore,  6  Munf.  888,  it  was  held  that  the 
holder  of  a  bill  of  exchange,  with  several 
Indorsements  in  blank,  could  maintain  a 
suit  upon  tt,  because  he  bad  the  right  to 
write  such  assignment  as  he  though  prop- 
er over  the  blank  indorsements.  On  the 
other  hand,  in  the  case  of  Myers  v.  Friend, 
I  Band.  (Va.)  14,  in  speaking  of  an  instru- 
ment transferable  by  delivery  or  indorse- 
ment only,  the  court  says:  "In  the  case 
before  us  the  appellee  should  have  deduced 
bis  title  to  the  note  under  that  cashier  to 
whom  it  was  confided  and  Indorsed.  He 
could  acquire  no  property  in  it  from  an- 
other,— from  a  man  who  only  had  the  pos- 
session of  it."  It  seems  quite  clear,  there- 
fore, if  a  negotiable  instrument  not  paya- 
ble to  bearer  be  Indorsed  specially  to  a 
particular  person,  while  such  person  re- 
mains the  nolder  and  legal  owner,  the 
right  of  action  Is  In  him  alone,  and  none 
bot  be.  or  bis  personal  representative,  can 
sue.  It  this  conclusion  be,  then,  correct, It 
follows  that  the  demurrer  to  the  special 
replication  should  have  been  sustained,  be- 
cause, if  the  matter  therein  contained  were 
true,  the  plaintiff  had  no  case  and  no  right 
of  recovery.  It  Is  hardly  necessary  to  add 
that  the  defendants  were  manifestly  in- 
jured by  the  filing  of  this  improper  repli- 
cation, and  the  Judgment  of  the  circuit 
court  must  be  reversed,  with  directions  to 
that  court  to  award  a  new  trial,  to  be 
conducted  upon  the  principles  herein  an- 
nounced, and  otherwise  according  to  law. 

(85  W.  Va.  330)  


State  v.  Peauis. 
{Supreme  Court  ^  Am>eaU  of  West  Fircrtnlo. 

OrrENsBs  ASAiNBT  Eleotiok  Laws— Giviso  Liq- 
uor TO  VOTBB  —  tSBimUMSt  —  JUBT  —  ChAL- 
UtllOSS. 

1.  The  latter  clause  of  section  10,  o.  6,  Code, 
reads:  "And  if  any  person,  whether  a  candidate 
or  not,  offer,  give,  or  distribute  any  intoxicating 
drink  to  any  votw  on  the  day  of  an  election,  he 


•hall  forfeit  not  less  than  ten,  nor  more  than 
fifty,  dollars. "  Held  that,  in  an  indictment  based 
on  this  section  of  the  statute,  it  belne  charged 
that  the  person  to  whom  the  intoxicating  drink 
was  given  was  a  legally  qualllled  voter,  it  is  not 
necessary  to  state  the  facts  oonstitnting  such 
person  a  qualified  voter. 

2.  In  such  indictment  it  Is  not  necessary  to 
allege  any  speolal  criminal  intent,  bnt  the  a^ 
enter,  or  general  criminal  intent  that  la,  that 
the  accosed  knowingly  and  willfully  did  the  vn- 
lawfol  act,  is  suiBcfent. 

8.  The  offense  here  charged,  being  a  misde- 
meanor, is  not  within  the  meaning  of  the  term, 
"civil  case,"  as  used  In  section  iil,  o.  116,  Code, 
and  therefore  the  accused  was  not  entitled  to  a 
special  jury. 

4.  Bat  under  section  17,  e.  116,  the  aoonsed 
was  entitled  to  challenge  four  jnrors  peremptori- 
ly, and,  this  having  been  refused,  the  ]ndKmest 
and  verdict  are  set  aside,  and  a  new  trial  is- 
awarded. 
(SyUabus  by  the  Court) 

Error  to  circuit  court,  Mercer  county ; 

A.  0.  Snyder,  Judge. 

Indictment  of  George  W.  Pearls  for  giv- 
ing intoxicating  drinks  to  a  voter  on  tb» 
day  of  an  election.  Defendant  was  con- 
victed, and  brings  error.     Reversed. 

David  E.Jobnstoo,  for  plaintiff  In  error. 
Alfired  Caldwell,  Atty.  Qen.,  tor  the  State. 

Holt,  J.  On  the  12th  of  March,  1889,. 
the  grand  Jury  of  the  circuit  court  of  Mer- 
cer county  found  an  Indictment  against 
George  W.  Pearls,  founded  on  the  latter 
clause  ofsection  10,  c.5.Code  (2d  £d.)  1891, 
p.  95.  The  whole  section  is  as  follows: 
"If  any  person  who  is  a  candidate  for  any 
ofBce  under  the  constitution  and  laws  of 
this  state  shall,  himself  or  by  another, 
offer  to  give  or  distribute  among  the  vot- 
ers any  intoxicating  drink  on  the  day  of 
the  election,  he  shall,  if  elected,  forfeit  hla 
office,  and  on  proof  of  the  fact  be  removed 
therefrom;  and  It  any  person,  whether  a 
candidate  or  not,  otter,  give,  or  distrlbnte- 
any  intoxicating  drink  to  any  voter  on 
the  day  of  an  election,  be  shall  forfeit  not 
lesii  than  ten,  nor  more  than  fifty,  dollars."' 
The  indictment  was  demurred  to,  and  the 
demurrer  was  overruled.  This  is  one  of 
the  errors  complained  of,  and  I  give  the 
indictment  in  full:  "State  of  West  Vir- 
ginia, Mei-cer  county,  to- wit :  The  grand" 
jurors  of  the  state  of  West  Virginia,  In  and 
for  the  body  of  the  county  of  Mercer,  np- 
on  their  oaths  present  that  on  the  6tb  day 
of  November,  1888,  in  the  said  county  of 
Mercer  and  state  of  West  Virginia,  at  an 
election  then  and  there  held  in  said  connty 
for  the  election  of  state,  county,  and  dis- 
trict officers,  under  the  laws  of  the  state- 
of  West  Virginia,  George  W.  Pearis  did. 
then  and  there,  to-wit.  In  the  said  connty 
of  Mercer,  on  the  6th  day  of  November,. 
1888,  willfully,  wrongfully,  knowingly,  and 
unlawfully  give  to  one  Joseph  B.Johnston, 
an  Intoxicating  drink,  the  said  Joseph  B. 
Johnston  being  then  and  there  a  Icsally 
qualified  voter,  against  the  peace  and  dig- 
nity of  the  state.  J.  W.  Hale,  Pros.. 
Atty.    Found  upon  the  evidence  of  Joseph 

B.  Johnston."  It  is  alleged  on  the  part  of 
defendant  tbat  this  indictment  is  bad,  be- 
cause, In  averring  that  Joseph  B.  John- 
ston Is  a  qualified  voter,  it  charges  only 
the  legal  result  of  certain  tacts,  whereas  it 
should  charge  the  tacts  out  of  which  the- 
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legal  result  arises,  that  is,  tbe  facts  sbow- 
ing  tbat  JohnatoD  was  a  qaallfled  voter; 
and  tbat  it  (alls  to  charge  tbe  wrong- 
ful or  criminal  intent,  without  which  tbe 
offense  does  not  exist. 

In  this  offense  no  special  criminal  intent 
is  necessary.  All  that  is  needed  is  the 
averment  of  the  scieotor,— the  general 
criminal  intent, — and  that  this  indictment 
contains," — willfolly"  and  "Icnowlngly" 
did  the  act  which  tbe  statute  forbldn ;  and, 
being  conclusively  presamed  to  know  the 
law,  the  only  criminal  intent  needed  is 
both  alleged  and  proved.  An  to  the  other 
bjection,  this  Indictment  follows  tbe  Ian- 
guage  of  the  statute  in  describing  tbe 
otfense,  and.  In  alleging  that  it  was  com- 
mitted,  folly,  directly,  and  expressly  al- 
leges, witbont  any  uncertainty  or  ambigo* 
ity,  all  the  eesentlal  facta  of  time,  place, 
person,  and  other  ciniamstancee,  so  aa  to 
fix  tbe  instance  given  as  a  definite  and  par- 
ticular violation  of  the  statute.  It  alleges 
tbat  Johnston,  to  whom  the  intoxicating 
drink  was  given,  was  a  legally  qualified 
voter, and  that,  for  this  purpose,  is  a  mat- 
ter of  fact,  although  hia  right  to  vote  la 
made  by  law  to  depend  on  the  existence  of 
quite  a  number  of  facts.  Any  other  rale 
would  re«inirethe  allegation  tbat  be  was 
a  male  citizen  of  the  state,  etc.,  (aection  1, 
art.  4,  Const.  W.  Va.,)  and  here  we  would 
be  where  we  started ;  for  cltlsen  or  not  a 
citizen  ia.  In  tbe  same  sense,  also  a  ques- 
tion of  law  and  fact.  All  facts  with  which 
tbe  law  deals  are  more  or  less  complex. 
Involving  matters  of  law,  and  sncb  a 
mode  of  separation  of  law  from  fact  would 
involve  as  in  an  eadlees  mase  of  aver- 
ments, confusing  and  perplexing  the  ac- 
cused, rather  than  giving  him  notlceof  the 
accusation.  If  it  had  been  an  indictment 
against  Johnston  for  Illegal  voting,  then 
it  mlKbt  be  necessary  to  state  the  precise 
facta  which  diaqnalltted  bim.  Pearce  v. 
State,  1  Sneed,  68.  We  think  tbe  indict- 
ment good,  and  the  demurrer  properly 
overruled.  The  defendant  was  not  enti- 
tled to  a  special  jury,  for  section  21,  c.  118, 
Code,  p.  778,  (Ed.  1891,)  allows  a  special 
Jury  in  civil  eases  only;  but  by  the  seven- 
teenth aection  of  chapter  116  he  did  have 
the  right  to  challenge  four  Jurors  peremp- 
torily. State  v.  Railroad  Co.,  15  W.  Va. 
864.  This  the  circuit  court  denied  him, 
and  for  this  cause  the  Judgment  and  ver- 
dict must  be  set  aside,  and  a  new  trial 
awarded,  and  tbe  cause  la  remanded. 


(IS  W.  Va.  818) 

TV  ATT  et  a/.  V.  BaouKovBR  et  ah 
{Stvpreme  Court  of  Appeals  of  Wei*  V^rffinla. 

Dbath  or  Plaiktifp  BzroRs  Jtjdoiibst — Attob- 

SBT— POWBB  TO  CDVPBOIIISB. 

1.  The  fact  that  a  sole  plaintiit,  or  one  of  sev- 
eral plaintiffs,  is  dead  at  the  tlmo  of  the  institu- 
tion of  an  aotion,  Mob  deatb  not  appearing  on 
the  reoord,  does  not  render  a  Judfrment  therein 
void,  but  only  erroneous,  and  sncb  jadginent  is  a 
lien  on  real  estate. 

3.  An  attorney  at  law,  employed  to  collect  a 
debt  merely  as  such,  has  no  power  to  compromise 
after  jadgment,  and  accept  a  sum  of  money  less 
than  the  full  amount  of  the  Judgment  as  satisfac- 
tion. 
.   (SvUatrm  bu  the  Court) 


Appeal  from  circuit  court,  Monongalia 
county. 

Suit  by  Watt,  Lang  ft  Co..  for  use  of 
Stephen  A.  Shepherd,  agalnat  Joaepb  S. 
Urookover,  toenforceajudgment.  The  bill 
was  dismiased,  and  plaintifTs  appeal.  Re- 
versed. 

Keck  A  Son,  for  appellants.  Berkshire 
A  Stargisa,  for  appellees. 

Brannon,  J.  A  Judgment  was  rendered 
in  the  circuit  court  of  Monongalia  county 
in  favor  of  plaintiffs  for  9807.22,  with  in- 
terest and  costs.  In  an  action  by  Watt. 
Lang  &  Co..  for  tbe  use  of  Stephen 
A.  Shepherd,  against  Joaepb  S.  Brook- 
over;  and  a  chancery  suit  was  brought 
by  Watt,  Lang  &  Co.  and  Shepherd 
agalnat  Brookover  to  enforce  the  Judg- 
ment againat  a  tract  of  45  acrea  of  land, 
and,  the  bill  having  been  dlamiseed,  the 
plaintl&B  appeal  to  tbis  court.  It  is  as- 
signed as  error  that  an  amended  answer 
was  allowed  to  be  filed  by  Brookover. 
He  filed  an  answer,  setting  up  that  he 
had  compromised  and  settled  the  Judg- 
ment, and  tbe  cause  was  then  referred  to 
a  commiaaloner  to  ascertain  the  lands  uf 
tbe  Judgment  debtor  and  the  llenaupon  it. 
Depositions  were  taken  by  both  sides. 
Tbe  commissioner  filed  a  report  allowing 
the  plaintiffs  their  debt  in  full,  and  Brook- 
over excepted  to  it.  Then  tbe  decree  of  dis- 
missal was  entered.  In  this  decree  it  18 
stated  that  an  answer  and  amended  an- 
awer  of  Brookover  were  read,  though  I  see 
no  prior  order  filing  such  amended  answer. 
This  amended  answer  sets  up  that  defend- 
ant Brookover  had  learned  since  tbe  filing 
of  his  original  answer  that  John  W.  Watt, 
of  the  firm  of  Watt,  Lang  ft  Co.,  and  a 
plaintiff  in  the  chancery  suit,  and  also  in 
the  action  in  which  the  Judgment  bad 
been  rendered,  had  died  before  the  action 
at  law  was  brought,  and  tbat  tbe  said 
Judgment  was  a  nullity  and  void,  and  no 
Hen  on  bis  land.  The  plaintiff  objected, 
and  excepted  to  said  amended  answer 
as  Irrelevant  and  Immaterial  and  as  of- 
fered too  late.  Tbe  decree  does  not  pass 
on  the  exception,  but  reads  tbe  amended 
answer  on  the  bearing,  and  impliedly  over- 
ruled tbe  exception.  It  is  sufl!lclent  to  say 
of  tlita  answer,  though  taken  to  be  true, 
in  the  absence  of  a  replication,  that  tbe 
fact  which  It  presents  as  a  defense — that 
ia,  the  death  of  Watt — was  immaterial, 
and  presented  no  defense  to  the  bill.  As 
regards  a  judgment  against  a  party  dead 
at  its  rendition,  this  court.  In  King  v.Bur- 
dett,  2S  W.  Va.  601,  held  such  judgment 
not  void  for  the  fact  of  death  not  appear- 
ing on  the  record,  and  that  It  was  a  lieu 
enforceable  in  chancery,  and  such  death 
could  not  be  set  up  In  defense  of  a  bill 
to  enforce  It.  In  Evans  v.  Spurgln,  6 
Orat.  107,  it  was  held  that,  the  death  of  a 
defendant  not  having  been  suggested,  a 
decree  cannot  be  impeached  In  a  collateral 
action  by  evidence  of  his  death.  I  think 
these  decisions  are  binding  authority  on 
Us,  and  in  principle  decide  this  point  In 
the  case.  I  shall  not  advert  to  the  many 
decisions  upholding  them,  as  Pres.  John- 
son fully  discuHsed  them  in  King  v.  Bur- 
dett.  lu  Neale  v.  Ctr,  75  Va.  480,  a  judg- 
ment against  a  convict  was  held  unim- 
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peacbable  Id  a  collateral  proceeding, 
though  the  party  was  cMllter  mortuus. 
True,  these  cases  were  cases  of  judgment 
against  persons,  wbiie  here  it  is  the  case 
of  one  of  the  partners  plaintiff  dead  at 
the  institution  of  the  action;  but  I  con- 
cur in  the  opinion  expressed  In  1  Black, 
Judgiu.  §  204,  that  such  a  case"  cannot  be 
distinguished  in  principle  from  that  of  a 
defendant  dying  while  the  action  is  pend- 
Ing,  where,  as  already  shown,  (section 
200,)  the  great  preponderance  of  autbori- 
t3' sustains  the  rule  that  the  Judgment  is 
at  least  impervious  to  collateral  attack, 
and  must  be  vacated  or  reversed  by  prop- 
er proceedings.  Both  cases  are  equally 
governed  by  the  principle  that,  when  once 
the  jurisdiction  has  attached,  no  subse- 
quent error  or  irregularity  in  the  exercise 
of  that  jurisdiction  can  makeits  Judgment 
void."  .Here  the  party  was  dead  at  the 
Institution  of  the  action  In  which  judg- 
ment wcw  rendered.  Mr.  Black,  supra, 
states  the  law  to  be  that,  if  an  action  is 
commenced  in  the  name  of  a  person  al- 
ready dead,  (as,  where  the  decedent  is  the 
nominal  plaintiff,  and  the  one  for  whose 
benefit  the  suit  is  prosecuted  is  the  real 
party  in  Interest,)  or  if  one  of  several  joint 
claimants  is  dead  before  action  brought, 
it  is  held  that  the  defendant  must  take 
advantage  of  the  fact  by  plea  In  abate- 
ment, at  the  peril  of  being  estopped  by  his 
silence,  and  the  Judgment  for  plaiutlH  will 
not  be  disturbed. "  (The  fact  that  defend- 
ant did  not  know  of  his  death  can  make 
no  difference  as  to  this  point.)  In  Pow- 
ell V.  Washington.  IG  Ala.  803,  it  was  held 
that  where  one,  having  the  beneficial  in- 
terest in  a  note,  sued  in  the  name  of  a  dead 
payee,  and  there  was  judgment  by  default, 
the  judgment  was  valid,  and  coald  not 
even  be  vacated  by  a  proper  proceeding 
to  vacate  it.  In  Milam  Co.  v.  Robertson, 
47  Tex.  222,  and  Case  v.  Kifelin,  1  J.  J. 
Marsh,  29,  it  was  held  that  a  judgment  for 
or  against  a  party  dead  at  the  time,  bis 
death  not  appearing,  is  not  void.  Free- 
man on  Judgments,  §  153,  states  it  as  law 
that  judgments  tor  or  against  deceased 
parties  are  not  void,  and  that,  even 
where  the  fact  of  the  death  appears  in 
the  record,  they  are  not  void,  but  only 
voidable,  and  are  to  be  affected  only  by 
appeal.  I  am  of  opinion  that,  where  the 
fact  of  death  is  apparent  in  the  record 
of  the  judgment,  its  rendition  would  be 
error  of  law.  to  be  corrected  by  appellate 
process;  and,  where  it  does  not  appear 
in  the  record,  but  is  to  be  shown  aliunde, 
it  is  called  error  in  fact,  to  be  corrected  at 
common  law  by  writ  of  error  coram 
vobls,  and  now,  under  our  Code,  (1889,)  c. 
135,  §  1,  by  motion  in  lieu  of  that  writ. 
2  Tuck  Com.  Laws,  328;  4  Minor,  Inst. 
848.  I  do  not  intimate  whether  this  judg- 
mentcould  have  been  affected  in  any  way; 
whether  the  naming  as  a  plaintiff  a  dead 
partner,  when  the  cause  of  action  furvived 
to  the  other,  who  was  also  a  party,  would 
render  the  judgment  erroneous.  Some 
canes  cited  by  authors  as  holding  that 
judgments  against  dead  persons  are  null 
do  not  do  so.  The  word  "  void  "  may  be 
nsed  in  them,  but  in  the  sense  of  "errone- 
ous. "  They  were  cases  where,  by  proper 
proceedings,  tbey  were  sought  to  be  re- 


versed, not  attacked  collaterally.  Snch 
are  the  cases  of  Colson  v.  Wade,  1  Murph. 
43;  Burke  v.  Stokely,  65  N.  C.  569;  Moore 
y.  Easley .  18  Ala.  619.  There  is  a  wide  differ- 
ence between  a  Judgment  null  and  void 
and  one  erroneous  and  voidable;  the  one 
is  no  Hen,  the  other  is  until  reversed.  This 
judgment  is  not  a  nullity,  but  a  valid  lien 
on  the  land  souglit  to  be  subjected. 

Now,  as  to  the  defense  of  payment.  The 
defendant,  Brookover,  gives  evidence  to 
show  that  he  compromised  the  judgment 
with  Hough,  one  of  the  firm  of  Kreck  & 
Hough,  attorneys,  who  recovered  the 
judgment,  and  paid  Hough  f  100  in  satis- 
faction of  it.  In  Wiley  v.  Mahood.  10  W. 
Va.  206,  and  Harper  v.  Harvey,  4  W.  Va. 
539,  it  was  held  that  an  attorney  employed 
to  collect  a  debt  can  only  receive  money 
for  payment,  and  cannot,  without  aathor- 
Ity,  accept  other  things  in  satisfaction  of 
it.  Here  money  was  received,  but  much 
less  than  the  debt.  Is  this  compromise 
valid?  Has  an  attorney  to  collect  a  debt 
authority  simply  as  snch  to  compromise 
and  accept  only  part  of  a  debt  as  full  sat* 
isfaction?  Chief  Justice  Marshall,  in 
Holker  v.  Parker,  7  Cranch,  496,  said  that 
he  had  not.  I  do  not  here  refer  to  the 
question  of  the  power  of  an  attorney  to 
compromise  pending  litigation  to  obtain 
judgment.  In  England  it  seems  to  be  set- 
tled in  such  case  that  he  has  authority  to 
compromise,  but  in  America  there  is  great 
conflict  of  decision  on  the  subject,  the  pre- 
ponderance of  authority  seeming  to  be 
against  such  power,  though,  as  that 
point  is  not  Involved  here,  I  have  not 
fully  examined  the  authorities.  Sen  note 
to  section  24,  Story,  Ag.  (9th  Ed.;)  Pres- 
ton V.  Hill,  50  Cal.  43,  19  Amer.  Rep.  647, 
note  in  41  Amer.  Rep.  847;  De  Louis  v. 
Meek, oO  Amer.  Dec.  491 ;  Huston  v.  Mitchell, 
16  Amer.  Dec.  506;  1  Lawson.  Rights,  Rem. 
&  Pr.  §  171,  and  notes.  This  is  a  case 
where  there  was  no  appearance  of  con- 
tention as  to  the  right  to  the  debt,  and  its 
amount  has  been  fixed  by  final  Judgment, 
but  there  was  some  considerable  doubt 
whether  the  Judgment  could  be  realised. 
It  is  clear  that  no  express  authority  to 
compromise  the  debt  was  given.  We  are 
of  opinion  that  under  tjiese  circumstances 
the  attorney  had  no  implied  authority  to 
receive  part  of  the  Judgment  in  full.  In 
Granger  v.  Batchelder,  54  Vt.  248,  41  Amer. 
Rep.  846,  an  attorney  received  part  of  a 
Judgment  In  mon^,  and  the  execution 
which  had  been  levied  on  property  claimed 
by  others  was  returned  satisfled.  The 
court  held  that  the  attorney  had  no 
powerto  receive  less  than  the  full  amount. 
So  in  Robinson  v.  Murphy  the  supreme 
court  of  Alabama  said  that  the  judgment 
terminated  the  litigation  and  its  uncertain- 
ties, and  conclusively  ascertained  that  the 
plaintiff  was  to  have  from  the  defendant 
a  fixed  amount;  that  the  power»of  the 
attorney  are  not  co-equal  and  co-extenslve 
with  thoHe  of  tlie  client,  and  he  could  ac- 
cept nothing  less  than  the  full  amount  of 
the  judgment.  See  note  to  Granger  v. 
Batchelder,  41  Amer.  Rep.  847.  So  it  was 
held  in  Beers  v.  Hendrickson,  45  N.  Y.  665; 
Lewis  V.  Woodruff,  15  How.  Pr.  539;  Wil- 
son V.  Wadleigh,  36  Me.  496;  Harrow  v. 
Farrow,  7  B.  Mon.  126 ;  Chambers  v.  Miller, 
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7Watt8, 63;  Town  of  Whitehall  T.Keller, 
100  Pa.  St.  105;  1  LawBon,  Rights,  Rem. 
&  Pr.  171 :  2  Black,  Judgm.  §  989.  I  t*ee  no 
antborlty  to  the  reveree.  But,  though 
thlB  compromise  will  not  discharge  the 
]adgmeut,  we  think  the  Judgment  should 
be  credited  with  f  100  paid  under  euid  com- 
promise as  ol  15th  day  of  April.  1884. 
Here  it  is  useless  to  detail  evidence  further 
than  to  say  that  Brookover  swears  posi- 
tlTely  to  the  payment,  and  Gallagher  that 
be  saw  the  receipt,  since  lost,  which  had 
been  given  by  Hough.  The  evidence  is 
not  entirely  convincing,  bat  we  conclude 
that  it  should  be  allowed.  The  decree  is 
reversed,  and  the  cause  remanded,  with 
direction  to  enter  a  decree  for  the  judg- 
ment, subject  to  such  credit,  and  to  en- 
force Itasalien  against  the  land  in  the  rec- 
ord described. 


(35  W.  Va.  828) 

Taylor  v.  Ohio  River  R.  Co. 

(Supreme  Cov/rt  of  Appeals  of  West  Virginia. 
Itov.  21,1891.) 

Action  AOArasT  Domestic  RAitsoAD  Compakt— 
Bebvicb  of  Sommons. 
Service  of  a  summons  in  an  action  befora 
a  jastice  against  a  domestic  railroad  corporation 
upon  Its  president  must  be  in  the  county  in  wlilcli 
be  resides,  and  the  return  must  show  that  fact, 
else  it  is  invalid.    A  judgment  based  on  a  return 
of  service  not  showing  that  fact,  there  being  no 
appearance,  is  void. 
(Syllabus  by  the  Cotirt) 

Error  to  circuit  court.  Mason  county. 

Action  by  Adam  Taylor  against  the 
Ohio  River  Railroad  Company.  Judg- 
ment for  plaintiff,  and  defendant  brings 
error.    Reversed. 

V.  B.  Arcber.ior  plaintiff  in  error.  Simp- 
son &  Howard  and  James  B.  Meaager,  for 
defendant  in  error. 

Brannon,  J.  Adam  Taylor  recovered 
judgment  before  a  justice  of  Mason  coun- 
ty against  the  Ohio  River  Railroad  Com- 
pany upon  the  verdict  of  a  jury,  and  the 
case  went  to  the  circuit  court  by  certio- 
rari; and,  the  judgment  having  been  there 
afBrmed,  the  company  brought  the  case 
to  this  court.  The  point  of  error  assigned 
against  the  judgment  is  that  the  return  of 
service  of  the  summons  to  answer  the  ac- 
tion, upon  the  president,  while  it  shows 
such  service  to  have  been  made  In  Mason 
county,  does  not  show  that  it  is  the  coun- 
ty of  his  residence.  The  Code,  (Ed.  1887,) 
c.  50,  §  84,  reads  as  follows:  "(34)  Unless 
otherwise  specially  provided,  such  process 
or  order,  and  any  notice  against  a  corpo- 
ration, may  be  served  upon  the  president, 
cashier,  treasurer,  or  chief  officer  thereof, 
or  if  there  be  no  such  officer,  or  if  he  be  ab- 
sent, on  any  officer,  director,  trustee,  or 
agent  of  the  corporation,  at.lts  principal 
office  or  place  of  business,  or  in  any  coun- 
ty in  which  a  director  or  other  officer  or 
any  agent  of  said  corporation  may  reside. 
But  service  at  any  time  may  be  made 
upon  any  corporation  in  the  manner  pre- 
scribed for  similar  proceedings  in  the  cir- 
cuit court."  Sections  35-37  provide  for 
service  on  foreign  corporations,  foreign 
insurance  and  express  companies  and 
banks,  and  need  not  befurtber  mentioned. 
Then  section  38  provides  as  follows:  "  (38) 
v.l.38.E.no.37— 64 


Service  on  any  person  under  either  of  the 
last  four  sections  shall  be  in  the  county 
in  which  he  resides,  and  the  return  must 
show  this,  and  state  on  whom  and  when 
the  service  was;  otherwise  the  service 
shall  not  be  valid. "  Leaving  out  the  clos- 
ing clause  of  section  34,  authorizing  for ' 
process  in  justices'  courts  similar  service 
to  that  for  process  in  suits  in  circuit 
courts,  it  would  seem  to  be  very  plain 
that  a  return  of  service  on  a  president  of  a 
domestic  corporation,  not  showing  that 
the  service  was  made  in  the  county  of  his 
residence,  would  be  bad.  But  it  is  con- 
tended that  said  closing  clause  adds  to 
Its  preceding  provisions,  and  gives  an  ad- 
ditional mode  of  service,  provided  by  an- 
other section  of  the  Code,  namely,  section 
7,  c.  124,  and  that  this  service  and  return 
will  be  sustained  by  that  section.  That 
section  is  as  follows:  "(7)  It  shall  be  suffi- 
cient to  serve  any  process  against  or  no- 
tice to  a  corporation  on  its  mayor,  pres- 
ident, or  other  chief  officer,  or  any  person 
appointed  pursuant  to  law  to  accept  serv- 
ice of  process  for  it,  or  in  his  absence  from 
the  county  or  municipal  corporation,  to 
the  officer  of  which  the  process  is  din>cted, 
it  shall  be  sufficient  to  serve  the  notice  or 
process,  if  the  corporation  to  be  served 
be  a  city,  town,  or  village,  on  two  mem- 
bers of  the  council,  and  if  it  be  not  a  city, 
town,  or  village,  on  the  secretary, cashier, 
or  treasurer,  and  if  there  be  ncme  such,  or 
he  be  absent,  on  a  member  of  the  board  of 
trustees,  directors,  or  visitors.  If  there 
be  not  within  the  state  any  other  person 
on  whom  there  can  be  service  as  aforesaid, 
service  on  a  director,  agent,  (including, 
iu  the  case  of  a  railroad  company,  a  depot 
or  station  agent  in  actual  employment  of 
the  company,)  or  other  officer  of  the  cor- 
poration against  which  the  case  is,  shall 
be  sufficient. " 

To  justify  the  omission  of  the  return  to 
show  that  this  service  was  in  the  county 
in  which  the  president  of  the  company 
resided,  it  is  urged  that  while,  if  the  serv- 
ice were  tested  only  by  section  34  of  chap- 
ter .50  without  its  closing  clause,  the  re- 
turn would  be  bad,  yet  as  under  such  clos- 
ing clause  the  service  may  be  under  sec- 
tion 7  of  chapter  124,  and  as  this  section 
does  not  require  the  return  to  show  that 
the  service  was  in  the  county  in  which  the 
president  resided,  the  return  is  good.  If 
this  be  BO,  then  this  unreasonable  result 
would  follow,  namely :  Service  on  the  cor- 
poration president  is  authorized  under 
both  sections.  You  serve  on  such  presi- 
dent. One  section  requires  the  return  to 
show  that  it  was  in  tbe  county  of  his  resi- 
dence; the  other  does  not.  In  one  breath 
the  law  says  that  fact  must  be  shown; 
in  the  same,  that  it  need  not:  an  enact- 
ment and  repeal  in  the  same  act;  a  com- 
mand and  a  retraction  in  the  same  in- 
stant. If  there  were  any  persons  named 
in  section  34  for  service  of  process  not 
named  in  section  7,  it  might  be  said  with 
some  force  that  wliere  service  was  on  one 
named  iu  section  34,  but  not  in  section 
7,  the  return  must  show  service  in  his 
county,  but,  if  on  one  named  in  both,  It 
need  not ;  but  there  are  none  named  In  sec- 
tion 34  not  named  in  section  7,  and  there 
are  some  named  in  section  7  not  named 
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in  section  34.  Until  chapter  50,  Acta  1887, 
was  adopted,  section  34  did  not  con- 
tain said  cIoHing  clause ;  but  in  1887  tbe 
section  was  amunded  by  adding,  "or  In 
any  county  in  which  a  director  or  other 
officer  or  any  agent  of  said  corporation 
may  reside.  But  service  «t  any  time  may 
be  made  upon  any  corporation  in  tbe 
manner  prescribed  for  similar  proceedings 
in  the  circuit  court. "  Here,  as  pertinent 
to  tbe  legislative  intent,  it  is  to  be  noted 
that  at  the  date  of  this  amendment  the 
legislature  still  held  to  the  policy  of  hav- 
ing the  service  in  justices'  courts  in  the 
county  where  the  person  served  resided; 
for.  while  intending  no  longer  to  limit  the 
place  of  service  on  any  officer,  director, 
trustee,  or  agent  of  tlie  corporation  to 
the  principal  office  or  place  of  bnsiness, 
but  extending  it  to  the  extent  of  the  coun- 
ty, yet  it  limited  It  to  the  county  of  resi- 
dence; a  circumstance  tending  to  show 
that,  In  making  the  closing  clause,  it  did 
not  intend  to  dispense  with  tbe  provis- 
ion of  section  38  requirine  service  in  the 
county  of  residence.  What  does  this  clos- 
ing clause  mean?  It  had  been  found  that 
the  law  did  not  afford  siifBrient  facility  of 
service  of  process  isuned  by  justices,  and 
it  was  thought  proper  to  give  the  right  to 
serve  such  process  on  the  same  persons 
on  whom  process  in  other  courts  might  be 
served.  There  were  some  persons  speci- 
fied in  section  7  on  whom  circuit  court 
process  could  be  served,  but  on  whom  jna- 
tlces'  process  could  not  be  served;  for  in- 
stance, a  person  appointed  under  section 
87,  c  54,  to  accept  service  of  process,  a pd 
especially  railroad  station  agents,  included 
In  section  7,  but  not  in  secticm  34,  and 
perhaps  others,  such  as  mayor,  council- 
men,  and  trustees,  so  as  to  expressly  name 
them,  to  avoid  question  as  to  whether 
they  would  be  Included  under  section  84. 
It  was  simply  to  make  the  right  to  serve 
justices'  process  co-extensive  with  process 
of  other  courts,  so  far  as  regards  the  per- 
sons on  whom  ser^'ice  should  be  made, 
and  not  to  dispense  with  the  requirements 
of  section  38  of  the  justices'  chapter,  touch- 
ing only  the  place  of  service  and  the  re- 
turn, requiring  the  service  to  be  In  the 
county  of  residence  of  the  person  served, 
and  that  the  return  should  show  that 
fact,  and  the  person  and  date  of  service. 
If  tbe  legislature  Intended  that  those  re- 
quirements should  cease,  why  did  it  leave 
section  38  intact?  Did  It  amend  section 
34  by  adding  the  closing  clause  with  the 
very  purpose  of  no  longer  requiring  service 
in  the  county  wherein  the  person  served 
resided,  and  yet  forget  section  38,  and 
leave  it  stHndliis:?  We  cannot  say  this; 
and,  if  Its  continuance  was  in  fact  by  In- 
advertence, that  does  not  alter  It,  for 
there  It  stands,  and  this  court  cannot 
repeal  It.  All  these  provisions  are  in  the 
('ode,  and  are  /»  p»rt  materia.,  and,  under 
the  familiar  rule,  all  these  sections  must  be 
held  up  before  our  eyes,  and  each  given  a 
force  and  meaning,  and  assigned  a  func- 
tion. If  not  In  utter  and  irreconcilable  con- 
flict. Thus  we  give  section  38  the  plain 
meaning  spoken  by  Its  letter,  requiring 
process  against  corporations,  emanating 
from  justices'  courts,  no  matter  on  what 
peraon  served,  whether  one  named  In  sec- 


tion 84  of  chapter  60  or  section  7  of  chap- 
ter ViA,  to  be  Berve<l  in  thecountyin  which 
tbe  person  served  resides,  and  the  retura 
to.  show  that  fact.  Suppone  tbe  legisla- 
ture. In  amending  section  84,  instead  of 
amending  by  adding  the  closing  clanBe,- 
bad  incorporated  in  the  section  every  one 
of  the  persons  spKscified  In  section  7  for 
service  of  process.  Who  would  donbt 
that  section  88,  requiring  service  to  bo  In 
tbe  county  of  residence,  would  apply? 
Has  it  not  in  effect  done  the  same  thing  by 
the  closing  clause?  For  tbe  purposes  of 
this  question,  every  person  specified  In 
section  7  Is  to  be  regarded  as  If  specified 
expressly  In  section  84,  and  then  comes 
section  88,  broadly  declaring  that  service 
on  any  person  under  either  of  the  last  four 
sections— 34  being  one  of  them — shall  be 
in  the  county  in  which  the  person  resides, 
and  that  the  return  must  show  that  fact 
or  be  invalid.  The  case  of  Railway  Ck). 
V.  Ryan,  31  W.  Va.  364,  0  S.  E.  Kep.  924,  Is 
pointed  authority  to  overthrow  the  re- 
turn of  service  In  this  case,  as  it  holds 
that  a  return  of  service  of  a  summons 
from  a  justice  against  a  corporation, 
showing  a  service  on  an  attorney  In  fact 
appointed  to  accept  service  of  process, 
was  bad,  because  it  failed  to  show  that 
It  was  served  In  the  county  of  his  resi- 
dence; and  the  judgment  was  held  void. 
Now  note  that  such  attorney  to  accept 
service  is  one  not  named  In  section  34,  c. 
50,  but  named  In  section  7.  c.  124;  yet  It 
was  necessary,  that  case  held,  to  serve  in 
tbe  county  of  bis  residence.  But  It  is  said 
tbat  the  court  In  that  case  overlooked 
entirely  the  closing  clause  of  section  84. 
True,  it  is  not  mentioned  in  the  opinion, 
but  we  must  not  assume  that  it  was 
overlooked ;  and,  moreover,  it  could  not 
have  altered  the  decision.  But  for  the 
suggestion  that  said  clause  was  over- 
looked, weehoold  not  have  reconsidered 
the  question. 

Therefore  we  reach  the  conclusion  tbat 
the  judgment  of  the  jastlce  was  erroneous, 
— indeed  void, — as  being  rendered  without 
appearance  upon  aroturnofservicebrand- 
ed  by  law  as  Invalid;  a  judgment  without 
service  of  process,  andtherefore  without  Ju- 
risdiction of  the  person.  Railway  Co.  v. 
Ryan,  supra;  Frcem.  Judgm.  §§  495,  521 ;  1 
Black,  Judgm.  §  220;  Capehart  v. Cunning- 
ham, 12  W.  Va.  750.  For  these  reasons  the 
Judgmentoftlieclrcnitcourtis  reversed  and 
annulled ;  and,  this  court  rendering  such 
Judgment  as  tbat  court  should  have  ren- 
dered, the  judgment  of  the  justice  is  re- 
versed and  annulled,  tbe  verdict  of  tbe 
Jury  set  aside,  and  tbe  case  remanded  to 
the  circuit  court. 


(86  W.  Va.  33S) 

Long  v.  Ohio  River  R.  Go. 
{Suipreme  Com*  o^  Appeals  of  West  Viri^inia. 

PlOV.  <BO,  loVl.  / 

Cbbtiorabi  to  Jdbtiok— Filing  Fbtition— 

Lacbbb. 
1.  In  applying  to  tbe  circuit  court  for  «  writ 
of  certiorari  to  the  judgment  of  a  justice,  under 
chapter  110  of  the  Code,  the  geueral  rule  is  that 
the  petitioner  must  present  his  petition  within  10 
days  after  the  judgment  complained  of  is  ren- 
dered, according  to  the  analcMp'  of  appeals  in 
section  164,  chapter  60,  of  the  Code. 

3.  But  it  may,  and  in  a  proper  case  should. 
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be  granted  after  the  expiration  of  10  days,  and 
within  90  days  after  the  date  of  the  Jndgmuut, 
when  the  party  otherwise  entitled  to  the  writ 
shall  show,  by  his  own  oath  or  otherwise,  good 
cause  for  bis  not  having  applied  for  such  writ 
within  the  10  days. 

8.  A  case  in  which  the  above  rule  against 
laches  is  laid  down  and  applied. 
(SyUatnit  by  the  Court.) 

Appealfrom  circuitconrt.  Mason  county. 

Petition  of  the  Ohio  Bivcr  Railroad 
Company  for  a  writ  of  certiorari  to  re- 
view the  JudKnientof  a  justice'of  the  peace. 
The  court  quashed  and  dismisHed  the  writ, 
and  petitioner  appeals.    AtBruied. 

V.  B.  Archer,  (or  appellant.  SlmpBOa  <ft 
Howard,  for  appellee. 

Holt,  J.  On  the  28th  of  December,  1889, 
J.  M.  Long,  plaintiff  below  and  appellee, 
brouftbt  salt  before  a  justice  of  Mason 
comnty  against  the  Ohio  River  Railroad 
Company,  the  appellant,  for  the  recovery 
of  f  20U,  the  value  of  one  mare,  the  property 
of  the  plaintiff,  killed  by  defendant  on  its 
railroad.  The  defendant  appeared,  and 
the  case  waa  fixed  tor  trial  to  be  had  on 
January  81.  1S90.  Plaintiff  demanded  a 
Jury,  and  a  jury  of  six,  having  been  duly 
selected  and  sworn,  and  having  heard  the 
evidence  and  received  the  instructions 
given  by  the  justice  at  the  Instance  of  the 
defendant,  and  with<int  objection  by  plain- 
tiff, rendered  a  verdict  for  plaintiff,  assess- 
ing bis  damages  at  $300.  Defendant  at 
once  moved  the  jostlce  to  set  aside  the 
verdict,  and  grant  a  new  trial.  The  Jus- 
tice overruled  the  motion,  and  defendant 
excepted,  and  prayed  that  bill  of  excep- 
tions No.  1  be  signed,  sealed,  and  made 
part  of  the  record,  "which  bill  of  excep- 
tions [quoting  from  the  docket  of  the  mag- 
istrate] has  not  been  taken  as  yet."  On 
the  verdict.  Judgment  was  rendered.  TTn- 
der  chapter  110,  §  4,  of  the  Code,  the  judge 
of  the clrcnlt  court  of  Mason  county  a  ward- 
ed defendant  a  writ  of  certiorari  on  28th 
April,  1890,  the  day  of  defendant's  applica- 
tion. On  15tb  May,  1890,  plaintiff.  Long, 
by  his  attorneys,  moved  the  circuit  court 
of  Mason  county  to  quash  and  dismiss  the 
writ  of  certiorari  upon  the  ground,  as  ap- 
pears by  the  argument,  that  neither  bill 
of  exceptions  nor  writ  of  certiorari  were 
applied  for  and  obtained  in  due  time;  and 
the  cause  is  here  for  review  on  writ  of  er- 
ror obtained  b;  defendant. 

The  counsel  have  argued  the  case  main- 
ly upon  the  merits.  The  principal  nse  of 
this  writ  with  us  beforv  1868  was  to  bring 
up  records,  in  whole  or  in  part.  In  aid  of 
some  ottier  proceeding:  but  the  statute  of 
1882,  as  now  found  In  the  Code,  pi  742,  a 
110,  has  very  innch  enlarged  Its  scope,  giv- 
ing power  to  rehear  after  Judgment  on  the 
evidence  certified,  as  well  as  correct  errors 
in  law,  and  in  .a  proper  case  to  retain  for 
trial  de  novo,  being  thus  in  effect  an  a^i- 
peal  from  the  Judgment  of  a  justice  In  a 
certain  class  of  cases.  In  obedience  to  the 
writ,  the  record  should  be  certified  and  re- 
turned "in  the  condition  in  which  it  was 
when  the  writ  came  to  the  court  ImsIow." 
"In  all  such  caeef*  removed  as  aforesaid 
-from  before  a  Justice  to  the  circuit  court, 
wherein  tiie  amonnt  in  controversy  is 
more  than  fifteen  dollars,  and  in  wblcta  the 


Judgment  of  the  Justice  is  set  aside,  [the 
case]  shall  be  retained  in  said  court,  aud 
disposed  of  as  il  originally  brought  there- 
in." Section  8,  c.  110,  Code.  It  lay  at 
common  law  in  all  civil  actions  before 
Judgment,  where  the  courts  of  king's 
bench  and  common  pleas  had  jurisdiction, 
and  could  administer  the  same  justice  to 
the  parties  as  the  court  below,  and  was 
there  retained  and  tried.  Under  our  stat- 
ute, it  lies  after  judgment,  and  the  circuit 
court,  after  reversing  the  judgment  com- 
plained of,  retains  it  for  final  disposition 
If  the  amount  in  controversy  is  more  than 
f  15.  The  petition  tor  the  writ  should  dlH- 
close  a  proper  case  upon  its  face,  and 
when  issued  it  may  be  dlsmiKsed  without 
a  hearing,  when  improvidently  awarded. 
But  it  Is  now  under  our  statute  a  remedy 
of  great  importance,  and  constant  iiHe, 
and  should  be  upheld  and  applied,  within 
its  proper  scope,  to  the  end  of  meting  out 
substantial  justice.  In  a  proper  cane  the 
writ  may  on  motion  be  supemeded  before 
its  return,  as  that  it  was  improvidently 
awarded  ;  and  by  motion  to  quash  it  may 
be  quashed  on  any  proper  ground  after 
the  return.  But  the  language  of  the  mo- 
tion is  not  material,  so  that  it  give  notice 
of  the  thing  asked  to  be  done;  nor  the  lan- 
guage o(  the  order  o!  the  court.  If  It  prop- 
erly directs  that  It  be  done.  "It  should 
not  be  granted  where  the  party  seeking  it 
has  been  guilty  of  laches,  and  generally, 
and  in  analogy  to  the  writ  of  error"  (or 
appeal,)  not  wliere  the  time  within  which 
these  latter  could  be  brought  has  expired. 
Sees  Amer.  &  Eng.  £nc.  Law.  p.  64,  and 
authorities  cited;  Poe  v.  Machine- Works, 
24  W.  Va.  517,  521,  where  the  general  doc- 
trine of  the  writ  as  at'  common  law, 
and  as  modified  by  our  recent  statute,  is 
stated  and  discussed.  See,  also,  1  Tidd, 
Pr.  399.  And.  in  cases  where  the  party 
has  permitted  the  time  for  appeal  to  ex- 
pire, certiorari  will  not  Issue  for  relief  un- 
less upon  a  special  showing  unmixed  with 
any  blame  on  the  part  of  such  party.  Poe 
V.  Machine-Works,  24  W.  Va.  517. 

Following  the  analogy  here  pointed  out 
to  appeals  from  Justices  under  sections  161- 
174  of  chapter  50  of  the  Code,  as  applied  to 
like  cases,  the  petition  for  the  writ  should 
be  presented  within  10  days  after  the  judg- 
ment is  rendered  by  the  justice;  or,  it 
not  within  thai  time,  then  it  must  be  pre- 
8ente<l  within  90  days  atter  the  date  of  the 
Jndgment  complained  of,  and  in  addition 
tbepetitloner  must  show,  by  his  own  oath 
or  otherwise,  good  cause  for  his  not  hav- 
ing applied  for  the  writ  within  the  10  days. 
As  to  what  constitutes  good  cause,  see 
Lowther  v.  Davis,  83  W.  Va.  182, 10  8.  E. 
Rep.  20;  Hubbard  v.  Yocum.  80  W.  Va. 
740,  5  8.  E.  Rep.  867;  Machine  Co.  v.  Flod- 
ing,  27  W.  Va.  540;  Ruffner  v.  Love.  24  W. 
Va.  181.  It  appears  by  the  petition  for 
the  writ  of  certiorari,  and  from  the  tran- 
script returned,  that  the  Judgment  was  ren- 
dered on  the  Slst  day  of  January,  1890, 
and,  by  the  vacation  order  allowing  the 
writ,  that  It  was  presented  to  the  Judge 
on  the  28th  April,  1890,  being  within  the  90 
days;  but  the  petitioner,  the  Ohio  River 
Railroad  Company,  doeanot  state  or  show 
in  the  petitiun,  or  in  any  other  mode,  any 
cause  in  excose  or  Justification  of  its  not 
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having  prespii ted  sach  petition  tor  the  writ 
within  thelOdays.  "In  allcases  the  party 
praying  lor  this  remedy  must  have  merit 
on  bis  Bide,  and  pursue  it  in  proper  time. 
Time  has  always  been  considered  au  im- 
portant circumstance  in  the  application 
for  the  writ,  and  redress  by  this"  means 
should  be  sought  as  soon  as  possible  after 
the  happening  of  the  event  which  rendered 
it  necessary  to  resort  to  It. "  See  Poe  v. 
Machine- Worlts,  24  W.  Va.  517,  and  cases 
cited.  Some  limit  of  time  must  be  adopt- 
ed, and  the  one  stated  above  as  to  appeals 
seems  to  furnish  a  peculiarly  fit  and  ap- 
propriate analogy.  Whether  it  is  to  l>e 
adhered  to  with  the  same  inflexibility  as 
if  it  were  prescribed  by  statute,  need  not 
be  considered  In  advance  of  the  occasion. 
Whether  -In  a  proper  case,  upon  a  special 
showing,  it  may  be  granted  after  the  90 
days,  no  opinion  Is  now  given.  The  rail- 
road company  in  this  case  has  been  guilty 
of  laches  In  applying  for  the  writ,  for 
which  no  excuse  or  Justification  has  been 
alleged  or  shown,  so  that  the  judgment  of 
the  circuit  court  of  Mason  county  of  15th 
May,  1890,  qunsblng  and  dismissing  the 
writ  of  certiorari,  must  be  affirmed. 


(36  W.  V«.  8«)  

BCHDETT  V.  Al.LBN. 

(Supreme  Court  of  Appeal*  of  West  Virginia. 
Deo.  7,  1891.) 

AinMALS  Rdhkino  at  Labob— Imfoundino — CoiT- 
STiTUTio^Ai.  Law. 
The  c  barter  of  a  city  or  town  located  in 
thl9  state,  and  the  ordinances  ordained  by  its 
council  in  pursuance  of  the  provisions  of  sections 
2B  and  28  of  chapter  47  of  the  Code,  may,  as  an 
act  of  police  regulation  and  power,  provide  for 
thetakingup  and  impounding  cattle,  hogs,  horses, 
sheep,  and  other  animals  found  running  at  large 
in  the  publio  streets  during  the  night,  and  for 
selling  them  to  pay  charges  for  impounding,  etc., 
without  judicial  inquiry  or  determination,  upon 
notice  being  given  to  the  owner;  and  such  provis- 
ions vrill  not  be  unconstitntional,  as  authorizing 
the  forfeiture  or  confiscation  of  property  without 
due  process  of  law,  or  without  compensation. 
iSylldbug  bu  the  Court.) 

Error  to  circuitcourt,  Kanawha  county. 

Action  of  detinue  by  S.  O.  Burdett 
against  Dover  Allen.  Judgment  for  plain- 
tiff.   Defendant  brings  error.    Reversed. 

W.  S.  Laidley,  for  plaintiff  in  error.  S.  C. 
Bardett,  in  pro.  per. 

English,  .T.    On  tho  7th  day  of  August, 

1889,  S.  C.  Bardett  instituted  an  action 
of  detinue  against  Dover  Allen  before  C. 
W.  Hiii.L,  a  justice  of  the  peace  of  Kana- 
wha county,  in  which  the  plaintiff  com- 
plained that  the  defendant  unlawfully 
withheld  from  hlra  one  brindle  cow  of  the 
value  of  f50.  The  plaintiff  tiled  affidavit 
aud  gave  bond  for  the  immediate  posses- 
sion of  the  property.  On  the  28th  day  of 
August  the  case  was  heard,  and  judgment 
was  rendered  for  the  plaintiff  that  he  re- 
tain possession  of  the  property,  and  that 
he  recover  from  the  defendant  his  costs  In 
said  suit.  From  this  judgment  the  defend- 
ant took  an  appeal  to  the  circuit  court  of 
said  county,  and  on  the  10th  day  of  April, 

1890,  said  appeal  was  submitted  to  the  cir- 
cuit court  of  Kanawha  county  upon  an 
agreed  statement  of  the  facts,  upon  con- 
sideration whereof,  and  after  hearing  the 


argument  of  counsel  thereon,  the  said 
court  was  of  opinion  that  the  ordinance 
of  the  city  of  Charleston  in  relation  to  the 
impounding  and  sale  of  animals  is  uncon- 
stitutional, and  rendered  judgment  for 
the  plaintiff  for  said  property  claimed  in 
said  action,  and  fur  costs,  and  from  this 
judgment  the  defendant  applied  for  and 
obtained  this  writ  of  error. 

It  was  agreed  between  the  plaintiff  and 
the  defendant  that  the  following  are  the 
facts  to  be  taken  as  proven  by  the  respect- 
ive parties:  By  the  plalntitt:  That  he 
lives  in  Charleston,  and  that  he  is  the 
owner  of  the  cow  which  the  suit  Is  about; 
that  on  the  evening  of  the  7tb  day  of  Au- 
gust, 1889,  the  platntifl  found  his  said  cow 
in  charge  of  Dover  Allen,  the  city  pound- 
master,  and  that  he  demanded  the  release 
of  his  cow,  which  was  refused  until  the 
charges  thereon  were  paid,  and  to  pay 
the  same  or  any  sum  the  plaintiff  declined, 
aud  thereupon  he  brought  said  action, 
and  the  said  cow  was  delivered  to  him  by 
the  constable  on  the  order  of  the  justice 
aforesaid,  and  that  on  the  trial  of  said  ac- 
tion before  the  said  justice  judgment  was 
given  for  the  plaintiff,  the  said  court 
boldine  that  said  ordinance  under  which 
the  said  cow  was  held  was  unconstitu- 
tional fUid  void.  Also  the  charter  and 
ordinances  of  the  city  were  put  in  evi- 
dence. By  the  defendant:  'Fhat  he  was 
on  the  6th  day  ol  August,  1889.  and  has 
since  been,  and  is  yet,  pound-master  of 
the  city  otCharieston;  that  he  was  then, 
and  is  yet,  exerelsing  the  duties  of  said 
office  under  and  by  virtue  of  the  ordi- 
nances of  said  city ;  that  on  the  night  of 
the  6th  day  of  August,  1889,  between  10 
and  12  o'clock,  the  said  Allen,  with  two 
boys  he  had  to  assist  him  in  hunting  for 
and  driving  In  stray  cows,  were  out  on 
the  street,  and  found  said  cow  of  plaintiff 
In  the  public  street,  and  that  they  drove 
her  to  the  city  pound,  and  fastened  her 
therein  that  night,  and  kept  her  in  said 
pound  until  taken  away  by  the  constable 
thenextday;  thatontheeveningof  th97th 
of  August  the  plaintiff  cameand  demanded 
his  cow,  claiming  her,  and  defendant  de- 
manded his  fees,  etc.,  allowed  him  by  the 
city  ordinance,  which  at  thattlmearoount- 
ed  to  two  dollars,  and  the  plaintiff  refused 
to  pay  the  same,  and  thereupon  the  de- 
fendant refused  to  give  up  the  cow,  and 
the  plaintiff  brought  said  action  before 
Justice  Hall,  and  upon  bis  order  the  con- 
stable took  the  cow  from  the  defendant; 
that  the  said  charges  of  two  dollars  are 
still  unpaid;  that  upon  the  trial  before tbe 
said  justice  his  decision  was  that  the  said 
city  ordinance  was  unconstitutional  and 
void,  and  he  gave  judgment  for  the  plain- 
tiff, from  which  judgment  the  said  defend- 
ant appealed;  that  tho  said  lot  in  which 
said  cow  was  Impounded  was  the  city 
pound,  made  so  under  and  by  virtue  of  an 
ordinance  adopted  June  30, 1887;  and  this 
was  all  the  evidence  adduced. 

The  counsel  for  the  efendant  in  error 
contends  that  the  ordinance  of  the  city  of 
Ciiarleston  under  which  the  property  of 
said  defendant  in  error  was  seised  and 
impounded  Is  void  because  (1)  there  is  no 
express  authority  conferred  by  the  char- 
ter, either  in  chapter  47  of  the  Code  or  th« 
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special  charter  of  the  city  of  Charleeton ; 
that  the  power  to  impound  and  sell  ani- 
mals must  be  expressly  conferred,  and  a 
general  authority  given  to  prevent  ani- 
mals from  rnnning  at  large  is  not  suffi- 
cient. Tiie  first  section  of  chapter  47  of 
the  ('ode  provides  that  "a  city,  town,  or 
villaxp  heretofore  established,  (other  than 
the  city  of  Wheeling,)  may  exercise  all  the 
powers  conferred  by  this  chapter,  al- 
though the  same  may  not  t)e  conferred  by 
their  charter,  and  that,  so  far  as  said 
chapter  confers  powers  on  the  municipal 
authorities  of  a  city,  town,  or  village, 
(other  than  said  ci'y  of  Wheeling,)  not 
conferred  by  the  charter  of  any  such  city, 
town,  orvlilage,  the  same  shall  be  deemed 
an  amendment  to  said  charter;"  and  sec- 
tion 28,  which  prescribes  the  powers  and 
duties  of  the  council,  provides,  among 
other  things,  that  sacD  council  shall  have 
power  therein  "to  prevent  hogs,  cattle, 
horses,  fcheep.  and  other  animals  and 
fowls  of  all  kinds  from  going  at  large  in 
euchclty,town,  or  village;"  and  section  29 
of  said  chapter  provides  that,  "to  carry 
Into  effect  theseenumerated  powers  and  all 
others  conferred  upon  such  city,  town,  or 
village,  or  its  council,  by  this  chapter,  or 
by  any  future  act  of  the  legislature  of  this 
state,  the  council  shall  have  the  power  to 
make  and  pass  all  needful  orders,  by-laws, 
ordinances,  resolutions,  rules,  and  regula- 
tions not  contrary  to  the  constitution  and 
laws  of  the  state,aud  to  prescribe, impose, 
and  enact  reasonable  fines,  penalties,  and 
imprisonments  In  the  county  Jail.  »  •  • 
Such  fines,  penalties,  and  imprisonments 
shall  be  recovered  and  enforced  under  the 
judgment  of  the  mayor  of  such  city, town, 
or  village  or  the  person  lawfully  exercising 
his  functions. "  The  ordinance  of  the  city 
of  CbariestoQ  in  reference  to  'the  public 
pound  was  put  In  evidence  in  this  case,  and 
the  first  section  thereof  provides  that  the 
inclosure  attached  to  the  city  hall  be,  un- 
til otherwise  ordained  by  the  council,  con- 
stituted the  public  pound  for  the  impound- 
ing of  animals  therein  subject  to  be  im- 
pounded. It  also  provides  in  section  2 
that  "it  shall  be  unlawful  for  any  person 
being  the  owner  or  having  charge  of  any 
cow,  calf,  or  ox  to  allow  the  same  tA  run 
at  large  between  sunset  and  sunrise  in 
any  of  the  streets,  lanes,  alleys,  or  com- 
mons of  said  city  below  the  Elk  and  Pied- 
mont roads;"  and  section  4  provides:  "It 
shall  be  the  duty  of  the  pound-master,  on 
view  or  information,  futthwitb  to  take 
up  all  or  any  such  animals  running  at 
large  as  afore»nid,  and  shut  up  the  same 
In  the  public  pound,"  there  to  be  retained 
and  fed  until  disposed  of  as  thereinafter 
provided.  Section  5  provides  that  the 
owner  shall  be  notified  forthwith;  and 
section  6  provides  that,  in  case  the  owner 
shall  not  within  48  hours  after  giving  said 
notico  appear  and  prove  his  right  to  such 
animal,  the  pound-master  shall  make  his 
return  to  the  mayor,  setting  forth  the 
number  and  kind  of  animals  taken  up, 
time  when  taken,  owner  of  the  animal, 
if  known,  the  fact  of  giving  the  notice, 
and  that  48  hours  have  passed  since  such 
notice  was  given  or  posted,  and  that  the 
animal  or  animals  still  remain  in  the 
pound  UDcIalmed.   Section  7  provides  that 


the  mayor  shall  then  direct  the  sergeant 
to  advertise  and  sell  said  animals,  and 
prescribes  the  mode  of  advertisement; 
and  further  directs  that  the  sergeant  shall 
make  return  to  the  mayor  of  his  proceed- 
ings, and  shall  pa^  all  surplus  money 
arising  from  said  sales  to  the  treasurer; 
and  section  9  provides  that  "any  person 
beiugthe  owner  •  •  •  of  such  animal," 
who  shall  within  one  year  show  to  tiie 
mayor  that  he  was  such  owner,  shall  have 
any  surplus  in  the  haiids  of  the  treasurer 
arising  from  the  sale  of  such  animal  paid 
over  to  him,  said  surplus  to  be  paid  on 
theorderof  the  council.  Theseordinances, 
enacted .  under  the  power  so  to  do  con- 
ferred by  section  29  of  chapter  47  of  the 
Code,  appear  to  me  to  confer  express  au- 
thority upon  the  pound  master,  acting  in 
connection  with,  and  under  the  supervision 
of,  the  mayor,  to  Impound  cattle  found 
rnnning  at  large  in  the  city,  and  hold  them 
until  the  fees  and  costs  are  paid,  or  to  sell 
the  same  after  notice  to  the  owner,  and, 
after  deducting  said  costs  and  fees,  to  pay 
the  residue  to  the  owner  when  he  asserts 
his  claim  thereto.  It  Is  true  that  Dillon 
on  Municipal  Corporations  (volume  1,  § 
1.50)  states  that  "powsrto  Impound  and 
forfeit  domestic  animals  must  be  expressly 
granted  to  the  corporation,  and  that 
laws  orurdinancesuuthorizing  the  officer^ 
of  the  corporation  to  impound,  and,  upon 
taking  specified  proceedings,  to  sell,  the 
property,  are  penal  in  their  natnre,  and, 
where  doubtful  in  their  meaning,  will  not 
b6  construed  to  produce  a  forfeiture  of  the 
property,  but  rather  the  reverse;"  and 
then  proceeds  to  state  that  the  powers 
conferred  must  -be  strictly  followed  in  or- 
der to  constitute  a  valid  sale  of  such  ani- 
mal. In  the  case  under  consideration, 
however,  no  sale  took  place;  the  animal 
was  only  taken  up  and  Impounded,  and, 
under  section  28  of  chapter  47,  providing 
that  the  council  of  such  city,  etc.,  shall 
have  power  therein  to  prevent  cattle  from 
going  at  large  therein,  taken  in  connec- 
tion with  section  29  of  the  same  chapter, 
authorizing  the  council  to  make  and  pass 
all  needful  orders,  by-laws,  ordinances, 
and  resolutions,  etc.,  not  contrary  to  the 
constitution  and  laws  of  the  state,  to  car- 
ry Into  eifect  said  power,  the  impounding 
officer,  under  the  provisions  of  the  ordi- 
nances above  mentioned,  would  surely 
have  the  authority  to  take  up  and  Im- 
pound such  animal  found  running  at  large 
at  night  in  the  streets  of  the  city. 

There  were  no  steps  taken  in  this  case, 
so  far  as  the  evidence  discloses,  to  sell  the 
cow  that  bad  been  impounded,  and  the 
question  raised  by  the  action  of  detinue 
was  simply  whether  the  animal  was  un- 
lawfully detained  by  the  pound-master  at 
the  time  said  action  of  detinue  was  insti- 
tuted. The  evidence  shows  that  the  cow 
was  Impounded  on  the  night  of  the  6th  of 
Angust;  that  the  plaintiff  demanded  her 
on  the  7th,  and. said  demand  l>elng  refused 
unless  the  charges  were  paid,  said  plain- 
tiff at  once  brought  his  action  of  detinue; 
so  that  the  only  question  really  presented 
for  our  consideration  is  whether  the  cow 
was  lawfully  detained  at  the  time  said  ac- 
tion was  brought.  As  is  suggested  by 
counsel   for   the   plaintiff,   however,  our 


Digitized  by 


Google 


1014 


SOUTHEASTERN  REPORTER,  V<«-  13. 


(W.Va. 


Code,  c.  61,  provides  for  taking  up  estrays 
found  upon  the  land  of  a  person,  and,  aft- 
er giving  the  notice  therein  prescribed,  if 
the  owner  does  not  appear  in  four  weeks, 
the  person  taking  op  such  estray  may 
have  the  same  appraised,  as  therein  pro- 
vided, by  three  freeholders,  who  sliall  re- 
turn  their  certificate  with  the  warrant  to 
the  clerk  of  the  county  court,  who  shall 
record  it,  and  post  a  copy  at  the  front 
door  of  the  court-house  on  the  next  court- 
day;  and,  if  the  owner  of  such  property 
shall  not  appear  in  30  days  after  said  copy 
has  been  so  posted,  and  the  valuation 
thereof  be  under  $15,  or  If  such  value  be  as 
much  as  #15,  and  the  owner  does  not  ap- 
pear after  the  said  certificate  has  been  pub- 
lished as  aforesaid,  and  also  three  times 
in  a  newspaper  published  nearest  to  the 
place  where  such  property  was  taken  up. 
it  shall  belong  to  the  owner  of  the  land  on 
which  It  was  taken,  and  the  former  own- 
er may  at  any  time  recover  the  valuation 
money  after  deductingthefeesand  charges. 
This  has  been  the  law  of  Virginia  and  of 
this  state  for  many  years,  and,  so  far  as 
we  know,  no  question  has  been  raised  in 
regard  to  theconstitationalityor  validity 
of  the  law.  Again,  It  is  an  every-day  oc- 
currence in  the  cities  of  our  state  that 
men  are  arrested  for  disorderly  conduct 
and  violation  of  the  city  ordinances,  and. 
If  found  guilty,  they  are  not  only  locked 
up,  but  are  compelled  to  work  on  the 
streets  to  pay  their  fines,  and  thus  their 
labor,  which  is  their  prop«rty  as  mnch  as 
anything  else  they  have,  is  taken  frodi 
them  to  discharge  the  penalty.  I'nder  the 
common  law  the  right  of  distress  damage 
feasant  existed,  and  the  cattle  found  tres- 
passing were  liable  to  distress,  and  it  was 
held  in  the  case  of  Anscomb  v.  Shore,  1 
Taunt.  261.  that  no  action  lies  against  one 
who  distrains  cattle  damage  feasant  for 
impounding  thcro.  Instead  of  accepting 
compensation  for  the  damages  tendered 
before  the  cattle  were  impounded.  See  6 
Wait,  Act.  &  Def.  c.  17,  p.  639,  where  the 
authorities  are  collated  upon  this  subject, 
so  that  this  matter  of  impounding  cattle 
is  not  a  mere  creature  of  the  statute,  but 
existed  at  common  law. 

Counsel  for  the  defendant  In  error  con- 
tends that  the  property  taken,  as  the  cow 
In  this  case  was,  was  so  takfn  without 
due  process  of  law.  and  refers  to  Cooiey, 
Const.  Lim.  pp.  363.  364.  but  we  find  tlie 
author  says :  "A  statu  te  which  authorises 
a  party  to  seize  the  property  of  onotber 
without  process  or  warrant,  and  to  sell 
without  notification  to  the  owner  for  the 
punishment  of  a  private  trespass,  and  in 
order  to  enforce  a  penalty  against  the 
owner,  can  find  no  Justification  in  the  con- 
stitution." Cattle  running  at  large  at 
night  in  a  public  street  of  a  city  or  town 
cannot,  however,  be  regarded  as  commit- 
ting a  private  trespass.  Section  5  of  the 
ordinance  proven  in  this  case  providesthat 
the  pound-master  shall  forthwith  notify 
the  owner,  etc.,  and  section  7  of  the  same 
ordinance  provides  that  the  mayor  shall 
direct  the  sergeant  to  advertise  and  sell, 
etc.  Thns  it  appears  that  the  pound- 
master's  duty  is  to  take  up  the  animal, 
notify  the  owner,  nnd  report  the  facts  to 
the  mayor;  and  when  a  sale  is  to  be  made 


It  is  made  by  the  sergeant  under  the  direc- 
tion of  the  mayor,  who,  by  section  89  of 
chapter47  of  the  Code, is  ex  oWcton  justice 
and  conservator  of  the  peace  within  the 
limits  of  the  city.  In  the  case  of  Davidson 
v.  New  Orleans,  96  U.  8.  97,  the.  court 
holds  in  the  second  point  of  the  syllabus 
as  follows:  "The  court  suggests  the  difB- 
culty  and  danger  of  attempting  an  au- 
thoritative definition  of  what  it  is  for  a 
state  to  deprive  a  person  of  life,  liberty,  or 
property  without  due  process  of  law, 
within  the  meaning  of  the  fourteenth 
amendment,  and  holds  that  the  enuncia- 
tion of  the  principles  which  govern  each 
case  as  it  arises  is  the  better  mode  of  arriv- 
ing at  a  sound  definition ; "  and  in  point  8 
the  cbnrt  says:  "This  court  has  hereto- 
fore decided  that  due  process  of  law  does 
not  in  all  cases  require  a  resort  to  a  court 
of  justice  to  assert  the  rights  of  the  parties 
against  the  individual,  or  to  impose  bur- 
dens upon  his  property  for  the  public  use;' 
citing  Murray  v.  Improvement  Co.,  18 
How.  272.  and  McMillen  v.  Anderson,  95 
U.  S.  37.  In  1  Dill.  Mun.  Corp.  481,  note  2, 
we  find  "an  ordinance  directing  the  im- 
pounding and  sale  of  animals  for  costs 
and  expenses,  "but  not  imposing  a  penalty, 
held  valid  under  a  charter  authorizing  the 
impounding  and  sale  "for  any  penalty  im- 
posed by  any  ordinance  or  regulation  and 
all  costs;"  citing  Ft.  Smith  v.  Dodson,  46 
Ark.  296;  that  "such  an  ordinance  is  valid 
and  takes  effect  whether  the  owner  resides 
in  the  town  or  not;"  citing  Rose  v.  Hardie, 
98  N.  C.  44,  4  S.  E.  Rep.  41.  We  also  find 
that  Tiedeman,  in  bis  valuable  work  on 
Limitations  of  Pulice  Power,  says  on 
page  506:  "The  clash  of  interest  between 
stock-raising  and  farming  calls  for  the  in- 
terference of  the  state  by  the  instltntiOD 
of  police  regulations:  and  whether  the 
regulations  shall  subordinate  the  stock- 
raising  interest  to  that  of  farming,  or  vine 
versa.  In  the  case  of  an  irreconcilable  dif- 
ference, as  is  the  case  with  respect  to  the 
going  at  large  of  cattle,  is  a  matter  for 
the  legislative  discretion,  and  is  not  a  ]a- 
diciul  question.  In  the  exercise  of  this 
general  power  of  control  over  the  keeping 
of  live-stock  the  state  or  municipal  cor- 
poration may  prohibit  altogether  the  run- 
ning at  large  of  such  animals,  and  compel 
the  owners  to  keep  them  within  tlielrown 
inclosures,  and  provide  as  a  remedy  for 
enforcing  the  law  that  the  animals  found 
astray  shall  be  sold,  after  proper  notice 
to  the  owner,  an'd  time  allowed  for  re- 
demption, paying  over  to  the  owner  the 
proceeds  of  sale,  after  dedtxtlng  what  is 
due  to  the  state  in  the  shape  of  penalty." 
The  power  granted  by  tbelegislature  to  the 
cities  and  towns  of  our  state  to  prevent 
cattle  and  other  animals  from  running 
at  large  in  their  streets  is  a  police  power, 
intended  for  the  protection  of  the  citieens, 
and  to  enable  them  to  enjoy  the  streets 
and  public  thorough'ares,  and  to  prevent 
depredations  on  yards  and  gardens  by 
breachy  stock  during  the  night,  when  the 
same  ure  unwatched  and  unprotected. 
There  is  necessity  for  immediate  action 
when  cattle  are  found  upon  the  public 
street  at  night.  As  is  frequently  the  case, 
the  ofilcer  may  be  ignorant  as  to  the 
ownership  of  the  cattle  thns  found  on  the 
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street,  and,  1u  order  that  tbe  object  of  the 
ordinance  may  be  made  effective,  be  must 
proceed  at  once,  and  arrest  the  antraal, 
without  waiting  for  any  judicial  invcHtl- 
gation  an  to  whether  tbe  neizure  may  be 
lawful.  If  it  were  otherwise,  and  the 
officer  waited  until  a  judicial  investiga- 
tlon  should  take  place,  tbe  animal  would 
be  Rone,  and  tbe  ordinance  would  prove 
abortive  and  Inoperative.  In  order,  then, 
to  enforce  the  ordinance,  such  cattle  must 
be  impounded ;  they  must  also  be  cared 
for  and  fed,  and,  if  no  owner  comes  for 
them,  they  must  be  sold,  to  use  a  common 
expression,  "to  prevent  them  from  eatint; 
their  heads  off. " 

This  question  has  been  before  the  conrts 
In  tbe  state  of  New  York,  and  in  tbe  case 
of  Cook  V.  Gregg,  46  N.  Y.  439,  the  court 
held  that  tbe  provisions  of  the  acts  au- 
thorizing tbe  seizure  of  animals  trespass- 
ing upon  private  premises  areconstltn- 
tlonal;  that  "the  act  does  not  impose  a 
penalty  for  tbe  trespass,  but  simply  pre- 
scribes and  fixes  a  remedy  therefor;  and 
remedies  are  clearly  within  the  peculiar 
province  of  legislation.  The  temporary 
seizure  and  detention  of  property  as  au- 
thorized by  the  statute,  awaiting  judicial 
action,  is  not  violative  of  the  provision 
of  article  1,  section  6,  of  the  constitution, 
directing  that  no  person  shall  be  deprived 
of  property  without  due  procesw  of  law. " 
See,  also.  Hard  v.  Nearlng,  44  Barb.  472. 
Also,  in  the  case  of  Campau  v.  Langle.v, 
39  Mich.  451,  it  was  held  that  "a  statute 
allowing  animals  running  at  large  In  a 
public  highway  to  be  taken  by  any  per- 
son and  publicly  sold  by  a  public  officer, 
and  providing  that,  after  the  expenses 
of  the  proceedings  and  of  keeping  tbe 
animals  were  paid,  the  remainder  should 
be  paid  over  tq  the  owner,  who  should 
be  allowed  a  certain  time  within  which  to 
redeem  them,  is  to  remedy  a  public  griev- 
ance, and  is  not  unconstitutional,  as  di- 
vesting property  rights  without  due  pro- 
cess of  law. "  .Also,  In  the  caseof  Wilcox  v. 
Hemming,  58  Wis.  144, 15  N.  W.  Rep.  435, 
it  was  held  that  "a  city  charter  and  or- 
dinances may,  as  an  exercise  of  police 
power,  provide  for  the  taking  up  and  im- 
pounding of>  animals  found  running  at 
large  in  the  public  streets,  and  for  selling 
them  to  pay  tbe  expenses  of  impounding, 
etc.,  without  judicial  inquiry  or  determina- 
tion: and  such  provisions  will  not  be  un- 
constitutional, as  authorizing  the  forfeit- 
ure, condemnation,  or  confiscation  of 
property  without  due  process  of  law  or 
without  compensation."  Judge  Cooley, 
In  his  work  on  Constitutional  Limita- 
tions, p.  588,  says:  "So  beasts  may  be 
prohibited  from  running  at  large  under 
the  penalty  of  being  seized  or  sold;" 
citing  numerous  authorities  In  snpport 
of  the  proposition.  And  Sedgwick  on  the 
Constmctlon  of  Statutory  and  Constita- 
tlonal  Law,  p.  435,  under  the  head  of "  Po- 
lice Powers,  says:  "The  clause  prohibit- 
ing the  taking  of  private  property  with- 
out compensation  is  not  intended  as  a  lim- 
itation of  the  exercise  of  those  police 
powers  which  are  necessar.v  to  the  tran- 
quility of  every  well-ordered  community, 
nor  Of  that  general  power  over  private 
-property  which  is  necessary  for  the  orderly 


existence  of  all  governments ; "  and  in  a  note 
we  find  that  "snmmarystatntory  proceed- 
ings for  the  SRizure,  detention,  and  sale  of 
stray  animals  running  at  large  have  been 
sustained;"  citing  numerous  authorities. 
Numerous  otherauthorities  might  becited 
In  support  of  the  validity  of  such  laws 
and  ordinances,  but,  as  we  think,  enough 
have  been  mentioned  ,to  show  how  said 
statutes  and  ordinances  are  regarded,  and 
bow  tbe  question  is  considered  by  the  ele- 
mentar.7  authors  upon  the  subject  and  by 
the  highest  courts  of  the  dinerent  states, 
at  least  to  indicate  tbe  weight  of  author- 
ity so  far  as  I  have  had  an  opportunity 
of  examining  them  npun  the  subject. 
There  can  be  no  question  that  the  city  of 
Charleston,  under  its  charter  as  amended 
b.v  chapter  47  of  tbe  Code,  and  the  or- 
dinances which  were  in  evidence,  had  the 
right  to  take  up  and  impound  tbe  cow  of 
the  defendant  in  error,  which  was  nil  that 
had  been  done  at  the  time  the  owner  took 
possession  of  her  by  giving  tbe  required 
bond  in  bis  action  of  detinue;  but,  if  the 
defendant  In  error  had  not  seen  proper  to 
bring  said  action,  and  had  allowed  said 
cow  to  be  sold  after  tbe  requiremen  ts  of 
said  ordinance  had  been  compiled  with, 
In  my  opinion  a  sale  of  siiid  animol  under 
the  provisions  of  said  ordinance,  and  a  dis- 
position of  the  proceeds  of  said  sale  as 
therein  directed,  would  have  violated  no 
provision  of  the  constitution.  For  these 
reasons  the  judgment  complained  of  must 
be  reversed,  and  the  defendant  in  error 
must  pay  the  costs,  and  the  cause  is  re- 
manded to  the  circuit  court  of  Kanawha 
county. 

(38  W.  Va.  837) 

Thompson  et  &L  r.  Douglass  fit  al. 

(Swpreme  Corwrt  eg  Appeals  of  West  Virginia. 
Dec.  7,  1891,) 

What  Constitutes  Salb  —  Liabilitt  of  Person 

ReGEIVINO  QoODS — EzCLCSiON  or  JOROB. 

1.  The  mere  exclusion  of  a  juror  upon  a  chal- 
lenge for  cause  upon  insufficient  ground  will  not 
be  cause  for  reversal. 

2.  Where  one  sends  goods  to  another  aannder 
a  sale,  and  at  the  same  time  sends  a  bill  of  the 
goods,  and  the  goods  and  bill  reach  tbe  one  to 
whom  they  are  sent,  whether  he  ordered  them  or 
not,  in  law,  he  will  be  regarded  as  a  purchaser, 
unless  within  reasonable  time  be  either  returns 
the  goods,  or  notifies  the  sender  that  be  will  not 
accept  them. 

8.  What  Is  reasonable  time,  is  a  question  ol 
fact  for  the  jury. 

4.  Where  such  goods  reach  the  person  to 
whom  they  are  so  sent,  though  not  ordered  by 
him,  be  will  be  regarded  as  purchaser,  if  he  ex- 
ercises acts  of  ownership  over  them,  or  treats 
them  in  a  way  inconsistent  with  a  recognition  of 
another's  ownership. 

C.  Where  one  so  sends  goods  to  another,  and 
be  disclaims  to  have  purchased  them,  but  per- 
mits a  third  person  to  take  them,  and  convert  them 
to  his  own  use,  this  wiU  make  bim  liable  as  pur- 
chaser. 
(Syltobus  by  the  Court.) 

Error  to  circuit  court,  Barbour  conuty. 

Action  of  assumpsit  by  G.  W.  Thomp- 
son and  H.  C.  Jackson,  partners  trading 
as  Thompson  &  Jackson,  against  S.  C. 
Douglass  and  others,  partners  trading  as 
S.  C.  Douglass  &  Co.  Judgment  for  plain- 
tiffs, and  defendants  bring  error.  Re- 
versed. 

Melville  Peck,  for  plaintiffs  In  error. 
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iSam   V.  Woods  and   William   T.  Ice,  tor 
defendants  in  error. 

Drannon,  J.  Thompson  &  Jackson 
brouKlit  an  action  ot  assumpsit  against 
S.  C.  Douglass  &  Co.  in  the  circuit  court  of 
Barbour  county,  and  recovered  judgment ; 
and  the  defendants  brought  the  case  to 
this  court.  The  first  point  of  error  made 
against  the  judgment  is  that  the  court  ex- 
cluded five  persons  from  the  jury  because 
they  were  indebted  to  one  of  the  delend- 
ant  firm.  Challenges  ot  jurors,  called  chal- 
lenges to  the  polls,  are  of  two  kinds,— per- 
emptory and  for  cause.  L,i;rO  Coke  said, 
as  we  can  say  to-day,  that  peremptory 
challenges  were  allowed  the  part.r  **  upon 
his  own  dislike,  without  showing  any 
cause."  Our  law  allows  each  party  in 
civil  cases  four  such  challenges;  and  in 
felony  cases,  to  the  Btate,  two,  and  the 
accused,  six.  Challenges  for  cause  are  di- 
vided by  the  common  law  into  challenges 
for  principal  cause  and  challenges  to  the 
favor,— the  former  being  where  the  cause 
assigned  positively  disqualified ;  the  lat- 
ter being  causes  which,  though  not  con- 
clusively disQualifying,  yet  threw  suspi- 
cion of  bias  on  the  juror.  Principal 
challenges  were  tried  l>y  the  court,  chal- 
lenges to  the  favor  by  three  triers;  and, 
while  these  different  modes  of  trial  of  chal- 
lenges existed,  it  was  very  important  to 
preserve  this  distinction,  to  determine  in 
which  class  the  challenge  would  fall,  in 
view  of  the  different  methods  of  trial  of 
each.  But  our  statute  law  requires  chal- 
lenges to  be  tried  by  the  court,  and  thus 
the  distinction  between  principal  cause  of 
challenge  and  challenge  to  the  favor  has 
become  unimportant,  and  we  commonly 
call  all  challenges  for  cause,  challenges  for 
cause.  As  Lord  Coke  said  centuries  ago 
maybe  said  now:  "The  causes  ot  favor 
are  Infinite."  No  enumeration  was  ever 
attempted  ot  what  causes  might  be  al- 
leged as  grounds  uf  challenges  to  the  fa- 
vor. It  would  be  Impossible  to  specify  all 
that  should  be  allowed  in  advance  by  a 
statute,  for  they  depend  upon  each  partic- 
ular case,  and  the  circumstances  and  par- 
ties to  It.  All  concede  that  statutory 
disqualiflcationB  are  not  the  only  ones. 
Thorap.  &  M.  Jur.  §  175;  Dilworth's  Case, 
12  Urat.  689:  Araer.  &  Eng.  Enc.  Law. 
SCO.  See,  also,  Thomp.  &  M.  Jur.  §§  152, 
170.  171 ;  1  Thomp.  Trials,  §  331. 

The  cause  assigned  for  the  challenge  of 
these  jurors  would  fall  under  the  head  of 
challenge  to  the  favor.  But  is  the  tact 
that  a  man  is  indebted  to  another  good 
cause  of  challenge  to  exclude  the  Indebted 
party  from  sitting  as  a  juror  in  a  case 
wherein  the  creditor  is  a  party?  Would 
a  feeling  of  favor  or  fear  move  him.  In  the 
eye  ot  the  law,  to  render  a  false  verdict? 
Practically,  there  is  some  force  to  say  that 
where  a  party  is  greatly  favored  by  a 
creditor,  b.v  Indulgence,  he  would  feel  a  fa- 
vor towards  bis  friend  ;  and,  with  perhaps 
more  force,  that  one  largely  Indebted  to 
another,  so  much  indebted  as  to  be  at  his 
mercy  for  his  solvency,  and  even  his  home, 
might  from  fear  fall  to  render  a  just  ver- 
dict adverse  to  his  creditor.  On  the  other 
band,  it  would  be  going  quite  far  to  say 
that  simply  the  fact  that  one  man  is  in- 


debted to  another  would  disqualify;  that 
if  he  owes  only  a  small  sum,  which  he  Is 
able  to  pay  at  any  time,  or  is  a  man  of 
large  means,  or  has  more  means  than  has 
his  creditor,  he  should  be  rejected.  I  do 
not  say  that  no  case  of  indebtedness — one 
showing  the  debtor  to  be  at  the  mercy 
and  in  the  power  of  Ills  creditor— might 
not  exclude.  I  have,  however,  met  with 
no  case  excluding,  or  ot  attempt  to  ex- 
clude, a  juror  for  such  cause,  except  one 
cited  by  counsel,  (Bank  v.Smitli,  19  Johns. 
1J5,)  where,  because  the  juror  was  an  In- 
dorser  on  a  note  held  by  a  bunk,  he  was 
held  disqualified  by  the  triers,  not  by  the 
court,— the  court  having  allowed  that  fact 
to  go  before  the  triers  as  an  item  of  evi- 
dence to  show  bias;  and,  as  the  court 
above  said,  it  was  a  decision  on  the  ad- 
missibility, not  on  the  sufficiency^  of  the 
evidence  to  show  bias;  and  the  judge  in 
the  opinion  pointedly  says  that  he  would 
not  undertake  to  say  that  the  single  cir- 
cumstance that  one  was  indorser  on  a 
note  to  the  bank  would  of  itself  support  a 
challenge  to  the  favor,  yet  It  was  easy  to 
imagine  that  an  indorser  might  have  bias, 
as  In  case  the  maker  was  insolvent,  and 
the  indorser  in  great  danger  at  the  hands 
of  the  bank.  No  other  case  is  cited.  In 
this  present  case  simply  the  fact  of  iudebt- 
edneas  is  shown,  without  any  appearance 
of  amounts  or  the  relative  pecuniary 
standing  of  the  parties.  We  therefore 
think  the  jurors  were  improperly  excluded. 
What  then?  Is  it  reversible  error,  or 
harmless  error?  Where  a  disqualified  ju- 
ror is  put  on  a  jury,  it  Is  of  course  error; 
but,  where  a  qualified  juror  Is  improperly 
rejected,  it  is  a  wholly  different  thing.  In 
such  case  the  man  taking  hisplace  is  qual- 
ified and  unexceptionable.  Is  he  not  as 
good  a  juror  as  the  excluded  one?  Has 
not  the  party  had  what  the  law  designs, 
— a  trial  by  an  impartial  jury?  If  you  set 
aside  the  verdict,  upon  a  new  trial  he  can- 
not get  that  rejected  man.  Is  that  man 
better  than  all  the  balance  of  the  citizens 
of  the  state  qualified  for  Jury  service? 
Shall  a  long,  costly  trlnl  be  upturned  tor 
such  a  cause  only  to  give  the  party  what 
he  has  alread.v  had,— a  fair  Jury?  Is  the 
administration  of  justice  to  bfarthe odium 
of  such  technicality?  In  Montague's  Case, 
10  Grat.  767,  point  4  f  the  syllabus  la: 
"The  decision  of  a  court  allowing  a  chal- 
lenge on  the  part  of  thecommon  wealth,  or 
disallowing  a  challenge  on  the  part  of  the 
accused,  whether  such  challenge  be  a  prin- 
cipal challenge,  or  a  challengeto  the  favor. 
Is  matter  of  exception  on  the  part  of  the 
accused,  which  It  Is  his  right  to  have  re- 
viewed In  an  appellate  court."  I  am  ot 
opinion  that  this  decision  Iserroneous,  and 
hurtful  to  the  practice  of  the  courts  and 
the  administration  ot  Justice,  and  .ought 
not  longer  to  prevail.  The  doctrine  that 
harmless  error  shall  not  reverse  and  ren- 
der fair  trials  abortive  has  made  great 
progress  since  the  date  of  the  decision  cit- 
ed. Judge  Leg  gave  no  reasons  in  the 
opinion,  except  that  in  criminal  cases  the 
law  would  intend  harm  to  an  accused 
where  he  la  deprived,  ot  a  right.  He  did 
not  even  refer  to  the  qusere  in  Clore's  Case, 
8  Grat.  606,  and  the  strong  argument  of 
Judge  LoMAX,  probably  overlooking  them. 
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That  argument  is,  In  my  judgment,  unan- 
swerable. He  said :  "  When,  upon  the  com- 
monwealth's challenge,  one  ol  the  venire  Is 
erroneously  excluded  from  the  panel,  the 
effect  is  materially  different  from  that  pro- 
duced hy  erroneoutjy  overruling  the  pris- 
oner's challenge  to  a  renire-man.  In  the 
former  vase  the  exclusion  of  a  particular 
man  from  the  jury  does  not  throw  any  ob- 
stacle in  the  way  of  impaneling  an  impar- 
tial jury  of  qualified  jurors.  The  effect  is 
only  to  set  aside  one  alleged  to  be  disqual- 
ified,'and  put  in  his  place  one  that  is  qual- 
ified. This  exclusion  and  substitution  can 
in  no  wise  affect  the  fairness  and  impar- 
tiality of  the  trial,  because  the  trial  is  still 
bad  before  a  jury,  all  the  members  ot 
which  are  free  from  exception.  Not  so  In 
the  other  case.  Then  a  disqualified  juror 
is  imposed  upon  the  accused.  He  has  not 
been  tried  by  12  qualified  jurors,  as  the 
law  entitled  him  ;  and  the  disqualification 
of  the  juror  thus  imposed  upon  him  viti- 
ates the  verdict.  Overruling  bis  challenge, 
therefore,  is  Just  ground  of  exception  on 
his  part;  and  he  Is  allowed  to  complain 
of  the  error,  because  he  has  been  ag- 
grieved. He  has  not  been  tried,  as  he  was 
entitled  to  be.  by  12  duly-qualified  jurors. 
But  in  the  other  case,  notwithstanding 
the  excldsion  complained  of,  of  one  ut  the 
veaire,  he  has  had  all  that  any  prisoner 
can  be  entitled  to  demand, — a  fair  and  im- 
partial trial  before  12  jurors  free  from  all 
exception.  And  again,  if  the  exclusion  of 
the  venire-man  upon  the  commonwealth's 
challenge  be  a  matter  of  exception  and 
ground  of  error  on  the  part  of  the  accused, 
how  can  the  supposed  wrong  that  the  er- 
ror has  Infiicted  upon  him  be  repaired?  It 
is  only  upon  the  reversal  of  the  judgment 
to  award  a  new  venire  facias;  not  that  he 
may  have  the  excluded  venire-man  impan. 
eled  on  his  jury,  but  that  he  may  again  be 
tried  by  12  qualified  jurors;  in  other 
words,  that  he  may  have  another  trial,— 
such  precisely,  in  all  respects,  as  that  fair 
and  impartial  trial  before  a  Jury  free  from 
exception  that  he  has  already  had."  As 
the  juror's  exclusion  in  that  case  was  jus- 
tified on  its  merits,  the  point  was  not  de- 
cided, but  put  as  u  quare.  Henry's  Case, 
4  Humph.  270,  and  Arthur's  Case,  2Dev. 
217,  are  cited  by  Judge  Lomax  as  sustain- 
ing his  iiosition.  I  will  add  some  others. 
Snow  V.  Weeks,  75  Me.  105,  holds  that  the 
exclusion  of  a  qualified  juroris  not  review- 
able; that  the  judge  "may  put  a  legal 
Juror  off,  but  cannot  allow  an  illegal  Juror 
to  go  on."  In  Sutton  v.  Fox,  ?if>  Wis.  531, 
13  N.  W.  Rep.  477,  Is  a  quaere  whether  the 
rejection  of  a  competent  juror  would  l>e 
error;  but  the  opinion stronely  maiutaiuB 
that  it  is  not.  JnTatum  v.  Young,  i  Port. 
(Ala.)  298,  it  was  held  that  "  when  a  cause 
has  been  tried  by  a  legally  impartial  Jury, 
though  the  judge,  on  the  application  ot 
the  plaintiff,  against  the  consent  of  the 
defendant,  may  have  rejected  a  juror  for 
a  cause  somewhat  questionable  as  to  its 
sufficiency,  snch  rejection  of  the  juror  is 
not  available  in  error."  The  opinion 
draws  the  line  between  the  erroneous  re- 
jection and  udmission  of  a  juror,  and  says, 
where  the  trial  has  been  by  a  fair  jury, 
there  can  be  no  prejudice,  and  quotes  with 
approval  what  Judge  Stoby  said  in  U.  S. 


V.  Cornell,  2  Mason,  91 :  "Even  If  a  juror 
has  been  set  aside  for  insufficient  cause,  I 
do  not  Icnow  that  it  is  matter  of  error,  if 
the  trial  has  been  by  a  Jury  duly  sworn 
and  impaneled,  and.  above  all  exception. 
Neithef  the  prisoner  nor  the  government 
in  such  case  can  have  suffered  any  injury. " 
In  O'Brien  v.  Iron  Works,  7  Mo.  App.  257, 
it  was  held  that  "  the  improper  exclusion  of 
a  Juror  upon  a  challenge  is  not  sufficient 
ground  for  reversal,  where  it  does  not  ap- 
pear that  the  party  was  prejudiced  there- 
by." In  Maner  v.  State,  8  Tex.  App.  361, 
held,  that  excusing  Juror  for  insufficient 
cause  was  no  material  error,  when  it  is 
not  shown  that  the  defendant  was  preju- 
diced. See  Dodge  v.  People,  4  Neb.  220; 
John D.C.v.State.ieria. 554;  RailroadCo. 
V.  Franklin,  23  Kan.  74;  State  v.  Ward.  39 
Vt.  225;  Watson  v.  State,  63  Ind.  548, 
There  are  some  authorities  to  the  oppo- 
site. I  notice  that  a  very  limited  number 
cited  to  sustain  the  contrary  by  prisoner's 
counsel  in  Montague's  Case  do  so;  per- 
haps only  two  of  the  American  cases.  An 
abuse  of  discretion  by  a  court,  or  where 
it  appears  that  prejudi(^  in  the  particular 
case  resulted  from  the  exclusion,  would  be 
subject  to  review.  Nothing  of  this  kind 
appears  here,  and  we  are  of  opinion  that 
the  exclusion  of  these  jurors,  though  on  in- 
BuRicient  ground,  is  not  reversible  error. 

The  appellants  assign  error  In  the  re- 
fusal c>f  instructions  asked  by  them,  and 
In  giving  those  asked  by  the  plaintiffs. 
The  plaintiffs'  claim  was  for  a  car-load 
of  flour  which,  upon  the  order  of  their 
traveling  agent,  they  shipped  to  S.  C. 
Douglass  &  Co.,  the  defendants,  but  which 
the  defendants  deny  having  purchased. 
They  claim  that  the  order  for  the  flour 
given  by  J.  E.  Heatherly  to  the  plaintiffs' 
agent  was  for  another  firm,  J.  E.  Heath- 
erly &  Co.,  and  not  for  S.  E.  Douglass  & 
Co.  (J.  E.  Heatherly  was  a  member  of 
both  firms.)  The  defendants  claim  that 
at  once  on  receipt  of  the  bill  for  the  flour, 
as  for  a  sale  to  them,  they  wrote  to  the 
plaintiffs  that  the  flour  had  arrived,  that 
they  did  not  order  it,  ami  refused  to  take 
it.  The  plaintiffs  claim  that  as  soon  as 
they  received  this  notification  they  or- 
dered their  agent  to  go  to  PhilllppI, 
where  Douglass  &Co.  did  business,  and 
the  point  to  which  the  flour  was  con- 
signed, and  take  charge  of  the  fiour,  nnd 
that  he  did  go  there  within  three  or  four 
days  from  the  date  of  the  notification 
from  Douglass  &  Co.,  and,  when  he 
reached  Phlllippi,  did  not  find  tlie  flour 
there,  but  found  that  J.  E.  Heatherly  had, 
under  an  arrangement  with  S.  C.  Doug- 
lass, one  of  the  defendants,  and  with  his 
consent,  removed  the  car  «if  flour  to  Bel- 
ington  for  the  use  of  J.  E.  Heatherly  & 
Co.,  nnd  that  even  if  in  fact  the  sale  had 
not  been  made  to  S.  C.  Douglass  &  Co., 
yet  by  reason  of  such  removal  from  the 
place  of  consignment,  and  its  conversion 
to  the  use  of  J.  E.  Heatherly  &  Co..  with 
the  knowledge  and  consent  of  Douglass, 
the  law  made  the  defendants  liable  as  if 
the  sale  had  been  made  to  them.  These 
facts  so  alleged  by  plaintiffs  were  denied 
by  the  defendants. 

Three  instructions  asked  by  the  defense 
were  refused. 
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IMendants'  Instruction  No.  2:  "If  the 
]ary  find  tbat  8.  C.  DuugluHs,  one  of  the 
defendanta,  notified  the  plaintiffs  by  let- 
ter, on  the  day  said  car  and  leoods  were 
removed  by  said  Heatherly,  that  the  firm 
of  S.  C.  DouglaHS  &  Co.  had  not  purchased 
said  goods,  and  that  said  J.  E.  Heatherly 
had  taken  the  same  Into  his  possession, 
claiming  to  have  bought  the  same  from 
the  plaintiffs,  and  had  removed  the  same 
to  Bellngton,  and  that  plaintiffs  had  time 
to  follow  said  goods  tu  Bellngton  and 
reclaim  the  same,  and  failed  to  do  so, 
then  the  plaintiffs  would  be  in  default  for 
such  negligence,  and  the  ]ar}-  shoaid  find 
for  the  defendants."  So  far  as  this  instruc- 
tion goes,  It  Is  good ;  but  what  If  the  re- 
moval was  with  the  consent  of  S.C.  Doug- 
lass? What  If  the  sale  was  In  fact  to  S. 
C.  Douglass  &  Co.?  It  was  claimed  by 
plaintiffs,  and  they  gave  evidence  tending 
to  show,  tbat  the  sale  was  to  8.  C.  Doug- 
lass &  Co.,  not  to  Heatherly  or  Heath- 
erly &  Co. ;  but  this  instruction  omits  this 
contention.  Suppose  everything  In  this 
Instruction  true,  and  yet  tbat  the  sale 
was  In  fact  to  pouglass  &  Co.:  there 
ought  not  to  have  been  a  verdict  for  de- 
fendants. It  was  claimed  by  plaintiffs 
that,  even  if  the  floor  had  not  been  or- 
dered by  S.  C.  DuQglass  &  Co.,  yet  it  was 
consigned  to  them,  and  reached  Phllllppl  In 
tbefr  name,  which  they  knew,  and  that 
they  received  a  bill  of  It  as  sold  to  them, 
and  then  S.  C.  Douglass,  under  an  under- 
standing with  J.  E.  Heatherly,  allowed 
blm  to  take  the  flour  to  Bellngton  for 
the  use  of  J.  E.  Heatherly  &  Co.  Suppose 
this  to  be  so,  then  the  verdict  could 
not  go  for  the  defense,  for  tbeee  principles 
of  law  are  laid  down  in  Bartholomae  v. 
Paull,  18  W.  Va.  771,  namely u  "Where 
one  merchant  sends  goods  to  another, 
and  at  the  same  time  sends  Invoices  of 
such  goods,  and  the  goods  and  Invoices 
are  received,  and  be,  disclaiming  to  have 
purchased  them,  permits  another  to  take 
them,  and  use  them,  this  Is  an  act  of  own- 
erebip,  making  him  liable  as  purchaser. 
Though  he  did  not  order  them,  he  will  In 
law  be  regarded  as  purchaser  if  he  exer- 
cises acts  of  ownership  over  them,  or 
treats  them  in  a  way  Inconsistent  with 
another  ownership."  An  Instruction  can- 
not take  only  a  portion  of  the  tacts  In- 
volved In  a  case  under  the  evidence,  and 
erect  an  hypothesis  upon  them  only,  dis- 
regarding others,  and  tell  the  jury.  If  that 
hypothesis  be  true,  to  find  accordingly, 
becausu  such  hypothesis  is  not  as  broad 
as  the  scope  of  the  evidence,  and  the  con- 
tention before  the  jury.  True,  an  instruc- 
tion may  present  a  partial  hypothesis,  but 
It  must  not  make  that  partial  hypothesis 
all-controlling  in  the  case.  Storrsv.  Feick, 
24  W.  Va.  606. 

I  do  not  see  why  defendants'  Instruction 
No.  8  Is  not  good,  under  Bartholomae  v. 
Panll.  It  presented  the  whole  tiieory  of 
their  defense,— the  scope  of  their  case; 
and  they  were  entitled  to  a  declaration  of 
the  law  upon  the  facts  stated  In  it,  if 
found  to  exist  by  the  Jury.  I  do  not  see 
that  any  other  Instruction  performed  its 
olUce.  Other  Instructions  given  at  de- 
fendants* Instance  are  not  In  the  record. 
No  criticism  upon  this  Instruction  la  given 


by  counsel,  or  npon  any  of  those  offered 
by  the  defense.  I  have  perceived  no  ob- 
jection to  this  instruction. 

Defendants' Instruction  No.  3:  "Thejnry 
are  instructed  that  If  they  believe  from 
the  evidence  that  the  sale  of  the  flour  in 
controversy  was  made  by  Robt.  Felty  to 
J.  E.  Heatherly  for  the  firm  of  J.  E.  Heath- 
erly .&  Co.,  at  Bellngton,  and' the  said  Fel- 
ty caused  the  said  flour  to  be  shipped  by 
plaintiffs  to  S.  C.  Oonglasa  &  Co.  wiihoot 
instructions  from  S.  C.  Douglass  &  Co..  or 
from  J.  E.  Heatherly,  one  of  said  firm  of 
S.  C.  Douglass  &  Co.,  and  that  S.  C.  Doug- 
lass &  Co.  notifled  the  plaintiffs  within  a 
reasonable  time  after  the  arrival  of  the 
flour  at  Phllllppl  of  their  mistake  in  the 
shipping  the  flour,  and  that  S.  E.  Doug- 
lass &  C^o.  exercised  no  act  of  ownerxhlp 
over  said  flour  after  they  ascertained  the 
contents  of  the  car  by  opening  it,  then 
the  jury  should  find  for  the  defendant. " 

Defendants'  instruction  No.  5:  "If  the 
Jury  believe  from  the  evidence  that  after 
the  arrival  of  the  flour  In  controversy  at 
Phllllppl  the  defendant  S.  C.  Douglass,  for 
S.  C.  Douglass  &  Co.,  refused  to  accept  or 
receive  the  flour,  for  the  reason  that  said 
firm  had  not  bought  or  ordered  the  same 
from  the  plaintiffs,  and  that  S.  C.  Doug- 
lass, by  mistake,  permitted  or  consent- 
ed to  the  defendant  J.  E.  Heatherly's 
removing  the  same  to  Bellngton,  be- 
lieving tbat  he  bad  bought  the  goods, 
and  notified  the  plaintiffs  by  mall  of 
such  fact,  and  such  notice  was  given 
to  the  plaintiffs  in  time  for  them  to  have 
reclaimed  the  goods  at  Bellngton.  but 
that  the  plaintiffs  declined  and  failed  to  do 
so,  then  the  plaintiffs  are  not  entitled  to 
recover  In  this  action."  This  instruction 
is  bad.  If  S.  C.  Douglass  consented  to 
Heatherly's  taking  the  flour  away  from 
the  point  to  which  plaintiffs  consigned  it, 
and  where  it  should  have  remained,  so 
that  they  could  flud  it  there  when  they 
should  come  to  reclaim  It,  though  Doug- 
lass acted  through  mistake.  It  was  his 
own  mistake,  tor  which  plaintiffs  were 
not  responsible.  It  he  trusted  Heatherly's 
statement  that  be  had  bought  the  flour, 
it  was  his  own  act.  He  knew  the  flour 
bad  been  consigned  to  S.  C.  Douglass  & 
Co.,  and  had  received  the  bill  as  for  a  sale 
to  them ;  and  be  must,  at  his  peril,  know 
the  true  factsastoa  sale  to  Heatherly, 
and  could  not  actively  and  knowingly 
participate  by  consent  in  the  removal  of 
the  flour,  and  its  conversion  to  the  use 
of  J.  E.  Heatherly  &  Co.  Plaintiffs  did 
not  have  to  goto  any  other  persons  or 
place  than  those  of  consignment  to  exer- 
cise the  right  of  reclamation. 

I  do  not  discover  any  error  in  the  five 
instructions  given  at  plaintiffs'  Instance. 
They  seem  supported  by  the  principles 
announced  in  Bartholomaev.  Panll. supra. 
Criticism  is  made  upon  the  word"  received," 
used  in  the  Instructions,  because  it  might 
be  construed  as  "  accepted ; "  but  I  do  not 
think  It  is  to  be  so  construed,  but  as 
meaning  tbat  the  flour  came  to  hand,  or 
reached  Its  destination. 

It  Is  argued  tbat  the  purchase,  if  made 
for  S.  C.  Douglass  &  Co.,  was  not  within  the 
scope  of  the  partnership.  The  nature  of 
tbat  partnership  Is  not  fully  developed  Id 
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the  record,  but  from  what  appears  we 
«onld  not  say  that  It  was  not  within  such 
scope:  Dor  can  we  say  that  Douglass' 
participation  In  the  removal  of  the  flonr 
wonkl  not  bind  the  partnership,  if  he  did 
participate.  As  Justice  Matthews  said 
In  Irwin  v.  Willlar.  110  U.  S.  50«,  4  Sup. 
Ot.  Hep.  160,  what  is  the  nature  of  the  bus- 
iness of  a  jmrtnershlp,  what  Is  necessary 
and  proper  In  Its  prosecution,  what  Is  in- 
volved In  the  usual  and  ordinary  course 
of  its  management  by  those  engaged  la 
it,  at  the  place  and  time  where  and  when 
carried  on,  are  all  quesMons  of  fact  to  be 
decided  by  a  jury  from  a  consideration  of 
all  the  circumstances  which,  singly  or  In 
combination,  affect  its  character  or  deter- 
mine its  peculiarities,  and  from  them  all 
its  province  Isto  ascertain  and  say  wheth- 
er the  transaction  in  qnestlon  is  one  which 
those  dealing  with  the  firm  had  reason  to 
believe  was  authorized.  And  under  the 
motion  for  a  new  trial  we  shall  express 
no  opinion  upon  that  or  other  questtous 
of  fact,  but  leave  them  to  the  decision  of 
a  ]ory,  where  they,  In  the  first  Instance, 
belong.  Because  of  the  refusal  ot  defend- 
ants' Instrnctiun  No.  S,  we  must  reverse 
and  set  aside  the  jndgment,  and  remand 
it  for  a  new  trial. 

a08  N.  C.  441)  • 


OiLLis  V.  Wilmington,  O.  &  E.  C.  R.  Co. 

{Supreme  Court  of  North  CaroUna.    April  7, 
1891.) 

For  majority  opinion,  see  13  S.  E.  Rep.  11. 

Clabk,  J.,  (.concnniiig.)  Agreeing  in 
the  conclusion  reached,  I  cannot  concur 
with  80  much  ot  the  opinion  as  holds  that 
such  sufficient  search  had  been  made  for 
the  missing  documents  as  would  admit  of 
parol  evidence  of  their  contents.  The 
itidge  in  this  case  having  set  out  the  facts, 
his  conclusion  thereon  was  one  of  law, 
and  subject  to  review.  There  were  two 
depositories,  in  both  of  which  the  papers 
were  sometimes  kept,  and  I  think  it  was 
error  to  admit  parol  proof  of  their  con- 
tents, unless  It  hud  been  shown  that,  after 
search  in  both  the  trunks,  the  papers 
coald  not  be  found. 


O09  N.  C.  785)  

State  v.  Eastman. 

(Supreme  Court  of  Nvrth  CaroUna.    Dec  8, 
1891.) 

Obstkdotion  o»  Hiohwat— lUmCTMBST. 

1.  An  indictment  charging  an  obstruction  of 
"a  certain  publio  square  and  common  public 
highway, "  and  stating  facts  descriptive  of  its 
location,  bounds,  the  uses  to  which  it  is  put,  and 
how  and  where  it  was  obstructed,  dearly  obarges 
but  a  single  offense. 

3.  The  public  square  of  a  county  around  and 
about  the  court-house  is  a  highway,  and  to  ob- 
struct it  is  indictable  under  Code,  1  2065,  Inflict- 
ing a  penalty  for  the  obstruction  of  highways. 

Appeal  from  superior  court,  Burke  coun- 
ty; w.  A.  Hoke,  Judge.    Affirmed. 

J.S.  Eastman  was  convicted  of  obstruct- 
ing a  public  highway,  and- appeals. 

The  other  facts  fully  apijear  In  the  fol- 
lowing statement  by  Mekriuon,  C.  J.: 

The  indictment  charged  that  the  defend- 
ant at,  etc.,  "unlawfully  and  willfully  did 
obstruQt  a  certain  public  square  and  com- 


mon pbbllc  highway  there  situate  next 
and  adjoining  the  court-huuso  In  the  said 
county-seat  of  Morganton,  and  leading  to 
and  away  from,  as  well  as  around  one 
side  of,  the  said  court-bouse,  from  Ster- 
ling street.  In  said  town, on  thesoutb- west 
side  of  said  court-house.  Into  Green  street, 
on  the  south-east  side  of  said  court-house, 
by  then  and  there  digging  holes  In,  and 
erecting  a  line  of  posts  in,  upon,  and 
across,  said  public  square  and  common 
public  highway,  over,  upon,  and  across 
which  said  public  square  and  common 
public  highway  the  citizens  of  the  state 
were  and  long  have  been  accustomed  to 
pass  and  repass,  so  that  the  citizens  of 
the  stat«  were  prevented  from  going  In, 
upon, and  oversald  publicsquareand com- 
mon public  highway  for  a  long  space  of 
time,  to-wit,  for  the  space  ot  a  day,  and 
could  not  go,  return,  pa^s,  and  travel  as 
they  ought  and  were  accustomed  to  do, 
and  had  a  right  to  do,  to  the  great  dam- 
age and  annoyance  and  to  the  common 
nuisance  of  the  citizens  and  people  of  the 
state,  and  contrary  to  the  peace  and  dig- 
nity of  the  state. "  Defendant  pleaded  not 
guilty.  Upon  the  trial  there  was  a  ver- 
dict of  guilty,  whereupon  the  "defendant 
moved  to  set  aside  the  verdict  on  the 
ground  that  there  was  not  sufficient  evi- 
dence to  justify  and  sustain  it.  Motion 
overruled.  The  defendant  then  moved 
in  arrest  of  judgment  (1)  for  redundancy, 
in  that  the  bill  attempted  to  charge  the 
defendant  with  two  distinct  and  separate 
ottenses  In  one  count,  to-wit,  a  nuisance 
in  obstructing  a  public  common,  and  an 
obstruction  to  a  public  highway;  (!i)  for 
that  the  court  had  no  jurisdiction  of  thn 
offense  of  obstructing  a  public  highway. 
Motion  denied. "  Thereupon  the  court  en- 
tered judgment  against  the  defendant, 
who,  having  excepted,  appealed  to  this 
court. 

Butchelor  A  Devereux  and  Janae  T. 
Ayery,1or  appellant.  The  Attorney  Gener- 
al  and  Juba  T.  Perkins,  for  the  State. 

Mbbrimon,C.  J.,  (after  stating  thefacts.) 
It  would  be  better  if  the  Indictment  were 
fuller  and  more  precise  In  describing  the 
"public  square  and  common  highway"  as 
part  of  the  public  square  of  the  county  of 
-Burke  on  which  is  situate  the  court- 
house of  that  county.  Still  It  appears 
sufficiently  to  be  seen  and  understood  that 
the  highway  charged  lo  have  been  ob- 
structed by  the  defendant  was  part  and 
parcel  ot  that  square.  The  objection  that 
the  indictment  is  bad  because  It  charges 
two  distinct  offenses  is  unfounded.  It 
charges, and  its  clear  purpose  Is  tocharge. 
that  the  defendant  did  obstruct  "a  certain 
public  square  and  common  public  high- 
way there  situate,"  and  charges  facts  de- 
scriptive ot  it,— its  location,  bounds,  the 
uses  to  which  It  Is  devoted,  and  how  and 
where  It  was  obstructed.  It  charges  also 
the  obstruction  of  the  highway  described, 
and,  though  there  may  be  some  redun- 
dancy of  facta  charited,  and  It  might  have 
been  framed  with  greater  technical  pre- 
cision and  formality.  It  charges  but  a  sin- 
gle offense,  with  sufficient  clearness  to  en- 
able theconrt  to  see  what  it  Is, and  the  de- 
fendant to  make  any  defease  bemaor  have. 
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It  does  not  charge,  as  suggested,  the  ob- 
Btruction  of  the  public  square  as  "  a  pub- 
lic common,  "and  the  obstruction  of  a  sep- 
arate and  distinct  highway:  it  charges 
the  obstruction  of  the  public  square  as 
constituting  a  highway, — as  such  square 
and  highway.  The  redundancy  of  state- 
ment complained  of  does  not  confuse  or 
obscure  the  charge  in  any  substantial  re- 
spect. The  indictment  is  certainly  snffl- 
cient  in  substance.  So  much  of  such  pub- 
lic square  as  Is  around  and  about  the 
court-house  and  devoted  to  the  purpose 
of  a  highway  becomes  such  not  simply  by 
the  URe  of  it  for  such  purpose,  but  as  well 
by  virtue  of  the  statute,  which  empowers 
the  proper  county  authorities  to  purchase 
real  property  for  proper  public  buildings, 
and  to  designate  and  direct  the  use  of  the 
same.  Parts  of  It  may  be,  and  not  infre* 
qnently  are,  devoted  to  the  use  of  pedestri- 
ans, while  other  parts  are  used  for  and  de- 
voted to  the  purpose  of  passing  and  repass- 
ing, going  to  and  from,  with  carriages, 
wagons,  carts,  horses,  etc.  The  purpose  is 
to  enable  all  persons— the  people— going  to 
and  from  the  court-house  to  have  ample 
and  convenient  public  way  and  means  to 
do  so.  This  is  a  material  part  of  the  pur- 
pose of  what  iscommcnly  and  not  Inaptly 
called  the  "public  square"  of  the  county. 
It  belongs  to  the  county.  The  court- 
house is  erected  upon  it,  and  so  much  of  it 
as  is  used  for  the  moving  about  of  the  peo- 
ple constitutes  and  Is  a  highway  recog- 
nized, allowed,  and  protected  by  the  law. 
It  belongs  to  the  public,  and  they  use  it  o( 
right  until  public  authority  shall  abolish  it. 
Ordinarily,  an  overseer  and  laborers  are 
not  formally  assigned  to  "work  it"  and 
keep  it  in  order,  as  in  the  case  of  a  public 
road ;  buttheboard  of  commissioners  of  the 
county  have  charge  and  supervision  of  it, 
and  it  Is  their  duty  to  keep  it  in  repair 
and  order  to  be  used,  and  as  well  to  pro- 
tect it  against  invasion  and  injury  that 
might  be  done  by  unwarranted  intruders. 
An  overseer  is  not  essential  to  the  exist- 
ence of  a  highway;  and,  though  there  be 
none,  still  no  one  has  the  rlglit  or  privi- 
lege to  obstruct  It.  The  statute  (Code, 
§  2065)  expressly  makes  It  indictable  to 
obstruct  It,  and  the  superior  court  has 
Jurisdiction  of  such  offense.  The  public 
square  of  a  county  around  and  about  the 
court-house  being  a  highway,  it  is  indict-, 
able  to  obstruct  the  same.  State  v.  Long, 
»4  N.  C.  896;  State  v.  Smith,  100  N.  C.  550, 
6S.  E.  Rep.  251:  Elliott,  Roads  &  S.2etBeq. 
The  defendant  insisted  that  "  there  was 
not  sufiBclent  evidence  to  justify  and  sus- 
tain "  the  verdict  of  guilty.  If  there  was 
any  evidence  to  go  to  the  Jury,  It  was 
their  province  to  determine  its  weight 
and  sufficiency  to  warrant  a  verdict  of 
guilty.  The  court  below  might,  in  Its 
sound  discretion,  set  the  verdict  aside, 
and  grant  a  new  trial,  if  it  deemed  the 
verdict  against  the  weight  of  evidence: 
but  the  exercise  of  that  discretion  is  not 
reviewable  here.  If  the  defendant  meant 
to  insist  that  there  was  notevidence  to  go 
to  the  jury,  then  his  contention  Is  certain- 
ly groundlras.  There  was  abundant  evi- 
dence of  witnesses,  to  which  there  was  no 
objection,  certainly  so  far  as  appears, 
tending  to  prove  the  charge  as  laid  in  the 


indictment.  It  may  be  that  a  material 
part  of  this  evidence  was  not  the  tiest  evi- 
dence, and  that  it  might  have  been  exclud- 
ed it  objection  bad  been  made  in  apt  time; 
but  no  objection  was  made,  and,  in  the 
absence  of  objection,  it  might  properly 
go  to  the  jury.  The  learned  counsel  of  the 
defendant  brought  to  our  attention  the 
statute  (Private  Acts  1885,  c  120,  S  62) 
which  confers  upon  the  mayor  of  the  town 
of  Morganton,  in  which  the  public  square 
referred  to  is  situate,  to  sell  the  part  there- 
of to  which  the  indictment  has  reference, 
and  be  insisted  that  it  ought  to  be  inter- 
preted as  abolishing  so  much  of  the  public 
square  as  it  refers  to  and  embraces.  Such 
defense,  so  far  as  appears,  was  not  made 
or  relied  upon  in  the  court  below.  The 
statute,  if  we  could  properly  take  notice 
of  it,  did  not  of  itself  abolish  or  purport 
to  abolish  the  public  sqnare:  it  simply 
conferred  upon  the  mayor  power  to  sell  it 
for  the  purpose  and  in  the  way  prescribed, 
and  it  does  not  appear  that  he  ever  exer- 
cised the  power,  or  at  all  disturbed  the 
use  of  it  as  a  highway.  In  no  aspect  of 
it,  as  It  appears  to  us,  can  it  be  treated 
as  serving  the  purpose  for  which  it  Is  In- 
voked here.  Tbere  is  no  error,  and  the 
judgment  must  be  affirmed.  Let  this 
opinion  be  certified  to  the  superior  court 
according  to  law.    It  is  so  ordered. 

ao»  N.  c.  MO 

Hart  t.  Habt. 

(Supreme  Court  of  North  CaroUna.    De&  11, 
1891.) 

Husband  and  Wi»e— Actions  bbtwbbn— Fraud- 

ulbjjt  convetanob— evidenck. 
Where  a  wife  sues  to  recover  from  her 
husband  the  price  of  her  land  sold  by  him,  which 
money  he  had  retained,  and,  to  establish  her  title 
to  the  land,  produces  a  deed  from  her  husband  to 
herself,  and  the  husband  in  his  answer  alleges 
that  the  deed  was  made  in  frand  of  creditors, 
it  is  error  for  tl»e  court  to  reject  evidence  tend 
Ing  to  prove  the  huatwod's  allegaUon.  SBSPmnoH 
J.,  dissenting. 

Appeal  from  superior  court.  New  Han- 
over county;  J.  F.  Graves,  Judge.  Be. 
versed. 

Action  by  Julia  M.  Hart  against  God- 
frey Hart  to  recover  property.  Judgment 
for  plaintiff.    Defendant  appeals. 

The  other  facts  fully  appear  in  the  fol- 
lowing statement  by  Mbbrihon,  C.  J. : 

The  plaintiff  alleges  in  her  complaint 
that  the  defenlant,  her  husband,  on  the 
23d  day  of  Oct<»ber,  1873,  conveyed  to  her, 
in  consideration  of  love  and  affection  and 
five  dollars,  the  real  and  personal  prop- 
erty specified  in  the  deed;  that  thereafter, 
on  the  2d  day  of  January,  1875,  her  said 
husband  induced  her  to  unite  with  him  In 
conveying  said  land  to  one  Lomax  for  the 
sum  of  f  1,000,  all  of  which  was  paid  to  the 
defendant,  and  she  received  no  part  there- 
of; that  the  defendant  received  for  the 
land  f  1,375.  which  was  and  Is  the  property 
of  plaintiff;  that  before  bringing  this  ac- 
tion she  demanded  of  the  defendant  that 
be  pay  the  said  sum  and  interest,  etc.  She 
demands  judgment  for  the  same,  etc.  The 
defendant  denies  that  any  title  to  the  said 
land  evFr  passed  tn  the  plaintiff  by  virtue 
o'  said  deed.  "On  thecontmry,  the  defend- 
ant alleges  that  any  deed  which  be  may 
have  made  to  plaintiff  was  with  the  on- 
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derstandlngr  tbat  It  staoald  not  be  regis- 
tered unless  defendant  should  so  direct, 
and  that  it  never  has  been  registered,  as 
defendant  is  informed  and  believes,  and 
tbat  the  same  bad  not  been  rewlstered  as 
lato  as  the  month  of  April,  1888:  and  the 
defendant  further  alleges  that  any  deed 
which  he  may  have  made  to  plaintiff  was 
a  deed  of  gift,  without  any  valuable  con- 
sideration whatever,  and  that  it  was  his 
purpose,  well  known  to  the  plaintlH,  to 
register  said  deed  only  in  the  erent  that 
.'udgments  by  creditors  should  be  recovered 
or  threatened.  (2)  That  the  conveyance 
of  the  defendant  to  the  plaintiff  was  for 
the  purpose  of  hindering  and  delaying 
creditors,  as  was  well  known  to  the  plain- 
tiff, and  was  with  the  distinct  understand- 
ing that  plaintiff  would  convey  to  the  de- 
fendant or  any  other  person,  as  the  de- 
fendant might  direct:  and  so  the  defend- 
ant alleges  that  the  plaintiff  was  in  equal 
wrong  with  the  defendant."  "(4)  Tbat 
at  the  time  of  the  conveyance  by  the  de- 
fendant to  the  plaintiff  in  October,  1873, 
the  defendant  was  largely  Indebted  to  va- 
rious persons,  besides  the  debt  above  men- 
tioned, and  was  insolvent:  nud  all  this 
was  explained  to  the  plaintiff,  and  well 
understood  by  her;  and  the  deed  to  her 
was  made  for  the  purpose  of  securing 
comproraiHes  and  settlement  of  his  debts, 
as  the  plaintiff  was  fully  advised;  and 
with  the  understanding  between  the  plain- 
tlH  and  the  defendant  tbat  she  would  at 
any  and  all  times  convey  the  land  accord- 
ing as  the  defendant  should  direct. " 

The  following  Issues  were  submitted  to 
the  Jury,  and  their  responses  thereto: 
"First.  What  amount  was  received,  if 
any,  from  the  sale  of  the  land  in  contro- 
versy? Answer.  91,300.00.  Second.  Did 
the  plaintiff  agree  to  allow  the  defendant 
to  take  the  proceeds  for  his  own  use?  A. 
No.  Third.  How  much  did  defendant  pay 
out  to  remove  incumbrances,  clear  the 
title,  and  protect  and  keep  up  the  prem- 
ises? A.  $150.00.  FiniHh.  What  amount, 
fi  any,  was  received  from  the  sale  of  per- 
sonal effects?  A.  $150.00.  Fifth.  Is  the 
defendant  Indebted  to  the  plaintiff  on  the 
first  cause  of  action?  If  so,  bow  much? 
A.  $1,150.00.  Sixth.  Is  the  defendant  in- 
debted to  the  plaintiff  on  the  second  cause 
of  action?  If  so,  how  much?  A.  None." 
The  defendant  asked  that  an  issue  be 
submitted  to  the  jury  as  to  whether  the 
causes  of  action  set  out  In  the  complaint 
were  barred  by  the  statute  of  limitations. 
His  honor  refused  to  submit  this  Issue, 
and  held,  as  a  matter  of  law,  that  thestat- 
ute  of  limitations  could  not  apply  as  be- 
tween husband  and  wife.  It  was  admit- 
ted by  the  plaintiff  that  her  husband  had 
abandoned  her  priorto  the  commenceaient 
of  this  action,  and  that  actions  of  divorce 
were  mutually  depending  between  them. 
The  defendant  excepted. 

The  deed  from  the  defendant  to  the 
plaintiff  was  not  duly  registered.  "The 
defendant  objected  to  the  Introduction 
of  said  deed  in  evidence  on  the  ground 
that  Its  registration  was  unauthorized 
and  void,  and  no  title  has  passed.  His 
honor  held  that  said  deed  was  imt  void 
between  the  parties,  and  permitted  the 
deed  to  be  introdnced.    Defendant  except- 


ed. The  defendant  was  introduced  as  a 
witness  in  his  own  behalf-:  '  Was  married 
to  plaintiff  in  1873.  I  made  deed  to  her 
when  in  financial  difiiculty.'  The  defend- 
ant proposes  to  show  that  no  money 
was  paid  by  plaintiff  to  defendant  as  a 
consideration  for  the  deed,  and  that  he 
was.  in  financial  trouble  when  be  made 
deed,  and  that  deed  was  made  to  defraud 
creditors.  Plaintiff  objects.  Objections 
sustained.  Defendant  excepts.  The  de- 
fendant proposes  to  show  by  this  witness 
a  parol  agreement,  made  at  the  time  of  the 
deed  between  himself  and  plaintiff,  that 
he  was  to  have  the  proceeds  of  the  land. 
Plaintiff  objects.  Objection  sustained. 
Defendant  excepts.  The  defendant  pro- 
poses to  show  by  this  witness  that,  subse- 
quently to  the  making  of  the  deed  to 
plaintiff,  plaintiff  agreed  that  the  proceeds 
of  the  land  should  be  his.  The  plaintiff 
objects.  Olijection  sustained.  Defendant 
excepts.  The  defendant  proposes  to  show 
that  at  the  time  of  the  sale  to  Lomax 
the  plaintiff  agreed  for  him  to  take 
the  proceeds  for  his  own  use  and  benefit. 
The  plaintiff  objects.  Objectibn  sus- 
tained, and  defendant  excepts.  Witness 
testified  that  plaintiff  never  said  one  word 
about  the  money  after  the  sale  to  Lo- 
max. 'I  paid  out  $50  to  Lawyer  French 
to  foreclose  mortgage  given  me  by  Lo- 
max, and  paid  taxes  and  insurance  and 
other  expenses  for  keeping  up  property, 
amounting  to  $100.'  Witness  further  testi- 
fied that  at  the  time  of  making  deed  to 
plaintia  there  was  a  mortgage  on  said 
property  to  one  W.  G.  Curtis,  and  that 
after  date  of  deed  to  wife  be  paid  off  bal- 
ance due  on  said  mortgage,  amounting  to  ' 
about  $iiOO.  On  cross-examination  plain- 
tiff asked  defendant  what  be  was  worth 
to-day.  Defendant  objects.  Objection 
overruled.  Defendant  excepts.  'Answer, 
lam  worth  $5,000.'"  His  honor  charged 
the  jury  as  follows:  "That  theeOect  of 
the  deed  from  defendant  to  plaintiff  was 
to  convey  to  her  the  property,  real  and 
personal,  therein  described.  On  the  sale 
of  the  property,  the  proceeds  were  due 
to  the  plaintiff,  and  she  will  be  entitled 
to  recover  it,  uul<^ss  she  gave  the  same  to 
the  defendant. "  The  defendant  asked  the 
court  to  charge  the  jury  as  to  the  effect 
of  the  recital  of  the  deed  to  Lomax  from 
plaintiff  as  bearing  upon  second  issue; 
and,  further,  that  the  recital  in  said  deed 
is  admission  by  plaintiff  that  she  claimed 
the  land,  not  as  the  owner,  but  only 
claimed  her  marital  right  of  dower.  This 
instruction  was  refused,  and  no  Instruc- 
tion was  given  as  to  the  effects  of  said  re- 
cital in  deed  as  bearing  upon  second  issue, 
and  appealed  to  this  court.  Defendant 
assigns  error — First,  the  admission  of  the 
evidence  to  which  objection  was  made 
by  defendant;  second,  the  refusal  to  ad- 
mit the  evidence  offered  by  defendant; 
third,  the  ruling  of  court  that  the  deed 
from  defendant  to  plaintiff  passed  the  title 
to  the  property  therein  described. 

S.  C.  Weill, for  appellan  t.  T,  W.  Strange, 
for  appellee. 

Merrimon,  C.  J.,  {after  stating  the  facts.) 
Passing  by  any  question  as  to  the  suffi- 
ciency of  the  deed  from  the  defendant  bus- 
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band  to  the  plalntilT,  bis  wife,  ae  an  nn* 
registered  deed,  we  think  the  defendant  la 
entitled  to  a  new  trial  upon  another  and 
different  gronnd.  The  defendant  alleges 
In  his  answer  that  at  the  time  be  executed 
the  deed  In  qaestion  he  was  largely  in- 
debted to  divers  persons;  tbathewas  then 
Insolvent  and  financially  embarrassed, 
and  that  tblsdeed  was  executed  in  fraud  ol 
and  to  defraud  bis  creditors;  that  it  was 
executed  for  that  express  purpose,  and  the 
plaintiff  so  well  understood ;  that  she  was 
so  "fully  advised,  and  with  the  under- 
Mtanding  between  the  plaintiff  [and  de- 
fendant] that  she  would  at  any  and  all 
times  convey  the  land  according  as  the  de- 
fendant should  direct;"  and  that  it  was 
understood  by  the  parties  that  the  deed 
was  to  be  registered  " only  In  the  event 
that  Judgments  by  creditors  should  be  re- 
covered or  threatened."  It  appeared  on 
the  trial  that  the  deed  was  not  offered  for 
registration  until  August,  1889,  being  after 
theexecution  of  a  deed  to  Lomax,  in  which 
the  plaintiff  joined  in  order  to  conclude  her 
as  to  h^^  right  of  dower.  The  defendant 
was  a  witness  in  his  own  behalf,  and  of- 
fered tu  testify  that  he  was  pecuniarily 
embarrassed,  and  that  the  deed  was  made 
for  the  fraudulent  purpose  at  alleged  by 
him ;  but,  the  plaintiff  objecting,  the  pro- 
posed evidence  was  rejected.  In  this  there 
is  error.  The  evidence  should  have  been 
received.  The  plaintiff's  right  Is  founded 
upon  this  deed.  If  it  is  fraudulent,  as  al- 
leged, and  therefore  void,  she  is  not  en- 
titled to  the  money  she  seeks  to  recover. 
Her  claim  springs  out  of  and  is  founded 
in  a  fraudulent  transaction,  and  the  de- 
fendant, a  party  to  It,  having  the  money, 
the  fruit  of  it,  the  court  will  not  help  her 
to  recover  it  from  him.  That  the  plaintiff 
is  a  married  woman,  and  the  wife  of  the 
defendant,  cannot  help  her  or  alter  the 
case.  A  married  woman  can  acquire, 
bold,  and  dispose  of  property  In  a  large 
sense  as  a /feme  sole.  8be  has  capacity  to 
perpetrate  and  participate  In  a  fraud,— the 
fraudulent  purposes  and  transactions  of 
her  husband.  She  has  no  right  or  privi- 
lege or  disability  that  excuses  her  as  to 
such  fraudulent  transactions  in  which  she 
participates,  nor  that  protects  her  against 
their  consequences, — not  even  as  against 
her  husband,— when  she  must  invoice  the 
aid  of  the  courts  to  assert  her  claim.  She 
has  privileges  and  immunities  In  some  re- 
spects, but  not  such  as  will  help  her  to 
share  In  a  fraud  with  Impunity  when  she 
must  go  Into  a  court  of  justice  to  enforce 
her  claims  growing  out  ut  it.  The  law 
abhors  frand,  and  will  not  help  any  per- 
son to  take  advantage  of  and  have  benefit 
of  it.  It  would  be  singular  and  monstrous 
—a  great  reproach  to  the  courts  of  justice 
— if  a  husband  and  his  wife  could  perpe- 
trate a  fraud  upon  his  creditors,  and  the 
courts  would  afterwards 'help  her  to  as- 
sert a  claim  against  her  husband  growing 
out  of  that  fraud.  In  such  case,  the  wife 
m  nst  be  ou  the  same  footing  as  a  feme  sole, 
and  treated  as  such.  Burns  v.  McGregor, 
90  N.  C.  222;  Walker  v.  Brooks.  99  N.C.  207, 
(I  8.  E.  Rep.  63;  Loftin  v.  Crossland,  94  N. 
C.  76;  Boyd  v.  Turpin,  Id.  187.  The  evi- 
dence rejected  was  relevant  and  pertinent, 
—it  tended  directly  to  prove  the  fraud  as 


alleged.  If  it  be  said  that  it  did  not  go  to 
prove  that  the  plaintiff  had  knowledge  of 
and  participated  in  the  same,  the  answer 
is,  it  was  relevant  and  competent,  and 
ought  to  have  been  received.  It  may  be 
that  the  defendant  would  have  testified 
that  the  plaintiff  bad  such  knowledge,  or 
it  might  be  that  he  would  have  proven 
such  knowledge  by  some  other  witness  or 
in  some  other  way.  But  why  should  ho 
do  so  after  the  court  had  excluded  the 
proposed  evidence  of  frand?  Besides, 
there  was  some  evidence  of  the  plaintilf'B 
knowledge  of  It.  The  deed  was  executed 
in  1873.  Ijbe  did  not  oHer  It  for  registra- 
tion until  1889,  more  than  15  yeai^s  having 
elapsed;  and  in  the  mean  time,  in  1875. 
she  Joined  her  husband  In  executing  a  deed 
conveying  the  land,  In  which  It  was  re- 
cited that  she  did  so  in  order  to  relinquish 
her  right  of  dower.  This  recital,  perhaps, 
did  not  conclude  her  as  to  any  other  right 
she  might  have;  but  It  was  some  evidence 
that  she  did  not  at  that  time  regard  the 
deed  in  question  as  having  been  made  as 
a  bona,  tide  conveyance  of  the  land  to  her. 
There  Is  error.  The  defendant  Is  entitled 
to  a  new  trial,  and  we  so  adjudge.  To 
that  end  let  this  opinion  be  certifled  to  the 
superior  court.  It  ta  so  ordered. 
Shefhbbd,  J.,  dissents. 

(US  N.  0.  ao 

CowBN  v.WiTHBow  et  al. 

(Sumreme  Oomt  of  North  CaroUituu    Deo.  U, 
18W.) 

JuDioui,  Salm— KsooBD  ov  Fbiok  Dbbi>— NoncB. 

1.  Act  1886.  o.  147,  providing  Uist  no  convey- 
ance or  lease  of  land  for  more  than  three  years 
shall  be  valid,  as  against  creditors  or  porchaseis 
for  a  valuable  consideration  from  ttie  bargainor 
or  lessor,  but  from  the  registration  thereof,  ap- 

i)lie8  to  aporchaser  at  sheriff's  sale  founded  npon 
udgments  docketed  against  the  bargainor  or 
easor  prior  to  the  registration  of  the  said  deed, 
and  allows  him  to  recover  theland  as  against  tlM 
person  claiming  thereunder. 

2.  Act  188S,  o.  147,  providing  that  no  par- 
chase  from  any  suoh  bargainor  or  lessor  snail 
avail  to  pass  title  as  against  any  nnreglstered 
deed  executed  prior  to  December  1,  1886,  when 
the  person  claiming  under  such  deed  sliall  be  in 
the  actual  possession  and  enjoyment  of  suoh 
land,  does  not  apply  to  porohasers  at  sherlil's 
sale,  but  only  to  purohasers  from  the  bargainor 
or  lessor. 

Appeal  from  superior  court,  Rutherford 
county;  JamksH.  Ubrbihon,  Judge. 

Action  by  J.  C.  Cowen  against  T.  J. 
Withrow  and  P.  J.  WIthrow  to  recover 
the  possession  of  land.  There  was  judg- 
ment fur  defendant,  and  plaintiff  appeals. 
Reversed. 

The  other  facts  fully  appear  In  the  fol- 
lowing statement  by  Mebrihon,  J.: 

This  action  Is  brougbt  to  recover  pos- 
session of  the  land  described  in  the  com- 
plaint. The  pleadings  raised  issues  of  fact 
that  put  in  question  the  sufficiency  of  the 
plaintiff's  title.  On  the  trial  he  put  In  evi- 
dence a  deed  from  tbe  sheriff  of  Rutherford 
county  to  him,  purporting  to  convey  tbe 
interest  and  title  of  tbe  husband,  defend- 
ant, in  the  land.  This  deed  was  dated  tbe 
3d  of  December,  1888,  and  registered  on  tbe 
11  tb  day  of  the  same  month.  The  plain- 
tiff further  put  in  evidence  executions  ao- 
thorizing  a  sale  of  the  land  by  tbe  sberUf 
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tonnded  upon  Indgments  docketed  la  that 
county  before  the  reelntratlun  of  the  de«l 
tinder  which  the  defendant  wHe  claims  ti- 
tle. The  defendant  wife  pot  in  evidence  a 
deed  from  her  said  husband,  dated  An- 
gOBt  5,  1882,  purporting  to  convey  the 
same  land  to  her,  which  deed  was  regis- 
tered ou  the  25th  of  November.  1889.  She 
also  produced  evidence  tending  to  show 
that  she  was  In  possession  of  the  land, 
living  with  herbosband.  The  plaintiff's 
counsel  asked  the  court  to  charge  the  jury 
that  under  the  act  of  1885,  c.  147,  p.  233, 
providing  thafno  conveyanceof  land  nor 
contract  to  convey,  or  lease  of  land  for 
more  than  three  years,  shall  be  valid  to 
pass  any  property,  as  against  creditors 
or  purchasers  for  a  valuable  consideration 
from  the  donor,  bargainor,  or  Inssor,  but 
from  the  registration  thereof  within  the 
county  where  the  land  Heth,"  the  plaintiff 
was  entitled  to  recover  the  land  mentioned 
In  the  pleadings.  The  court  refused  to 
charge  the  jury  as  prayed,  and  the  plain- 
tiff excepted.  The  plaintiff's  counsel  asked 
the  court  to  charge  the  Jury  that  the  sec- 
ond saving  clause  of  the  act  of  1S85,  c.  147, 
providing  "that  no  purchase  from  any 
such  donor,  bargainor,  or  lessor  shall 
avail  to  pass  title  as  against  any  unregis- 
tered deed  executed  prior  to  the  ]«t  day 
of  December,  1885,  when  the  person  or  per- 
sons holding  or  claiming  under  such  un- 
registered deed  shall  be  in  the  actual  pos- 
session and  enjoyment  of  such  land,  either 
in  person,  or  by  his,  her,  or  their  tenants, 
at  the  time  of  the  execution  of  such  second 
deed,"  etc.,  did  not  apply  to  Judgment 
creditors,  and  those  claiming  under  the 
sheriff's  deed,  but  only  to  purchasere  from 
the  bargainor,  grantor,  or  lessor.  His 
honor  refused  to  give  the  Instruction,  and 
the  plaintiff  excepted.  The  plaintiff  asked 
the  court  to  charge  the  Jury  that  if  they 
believed  P.  J.  Wlthrow  was  in  possession 
of  the  land  in  December,  1888,  and  was  liv- 
ing with  her  husband,  and  had  been  living 
with  him  prior  to  and  at  the  time  of  the 
execution  of  the  deed,  in  1882,  this  was  not 
the  kind  of  possession  contemplated  in  the 
second  saving  clause  of  §  1,  c.  147,  Acta 
1S85;  and,  further,  that  the  possession  of 
the  wife  was  the  possession  of  the  hus- 
band, and  as  the  defendant  P.J.  "Withrow 
claims  title  by  deed  from  defendant  T.  J. 
Wlthrow,  registered  on  November  27,1889, 
and  the  plaintiff  claims  title  by  sheriff's 
deed  for  the  interest  of  T.  J.  Withrow  in 
said  land,  registered  on  th«  llth  day  of 
December,  1888,  the  plaintiff  is  entitled  to 
recover.  The  court  refused  to  give  this  In- 
struction. The  plaintiff  excepted.  There 
was  evidence  tending  to  show  the  actual 
possession  of  the  land  by  the  feme  defend- 
ant, but  there  was  no  exception  to  the  in- 
structions of  the  conrt  as  to  her  posses- 
sion. After  verdict  and  Judgment  for  the 
defendant,  the  plaintiff  appealed  to  this 
conrt. 

Justice  A  Jastlce,  for  appellant.  J.  A. 
Forney,  for  appellees. 

Mebrimon,  C.  J.,  (after  stating  tbe  facts.) 
We  are  of  opinion  that  the  court  erred  in 
refusing  to  give  the  Jury  the  special  in- 
structions above  set  forth,  as  requested 
by  the  plaintiti,  or  the  substance  of  them. 


The  purpose  of  the  statute  (Acts  1885,  c. 
147)  is  to  require  all  conveyancfs  of  land 
to  be  registered  as  therein  prescribed,  and 
to  render  the  same  ineffectual  without 
registration.  The  first  clause  thereof  ma- 
terial here  provides:  "No  conveyance  of 
land  nor  contract  to  convey,  or  lease  of 
land  for  more  than  three  years,  shall  be 
valid  to  pass  any  property,  as  against 
creditors  or  purchasers  for  a  valuable  con- 
sideration from  the  donor,  bargainor,  or 
lessor,  but  from  the  registration  thereof 
in  the  county  were  the  land  Heth."  It 
seems  to  us  clear  that  this  case  comes  di- 
rectly within  the  letter  and  purpose  of  this 
provision,  unless  It  comes  within  themean- 
ing  of  the  proviso  presently  to  be  consid- 
ered. The  plaintiff  was  a  purchaser  of  the 
land  for  a  valuable  consideration,  and  bis 
deed  was  registered  long  before  that  un- 
der which  the  defendant  claims.  The  title 
of  the  defendant  husband  had  passed  to 
the  plaintiff  before  the  feme  defendant's 
deed  became  operative  and  effectual  as 
against  creditors  or  purchasers  for  value. 
The  statute  cited,  however,  contains  a 
proviso  as  to  the  clause  above  recited, 
which  provides  as  follows:  "Provided, 
further,  that  no  purchase  from  any  such 
donor,  bargainor,  or  lessor  shall  avail  to 
pass  title  as  against  any  unregistered  deed 
executed  prior  to  December  1, 1885,  when 
the  person  or  persons  claiming  or  holding 
under  such  unregistered  deed  shall  be  in 
the  actual  possession  and  enjoyment  of 
such  land,"  etc.  It  Is  insisted  that  the 
feme  defendant's  deed  comes  within  the 
saving  purpose  of  this  proviso.  We  do 
not  think  so.  The  saving  extends  only  to 
cases  where  the  purchase  is  "from  any 
donor,  bargainor,  or  lessor. "  The  plain- 
tiff did  not  purchase  from  a  donor,  bar- 
gainor, or  lessor,  iu  the  sense  of  this  pro- 
viso. He  pniKihased  at  the  sheriff's  sale 
made  under  and  In  pursuance  of  execu- 
tions to  enforce  and  satisfy  docketed 
judgments  against  the  husband  defend- 
ant, which  were  liens  upon  the  land.  The 
sheriff  was  not  a  donor  or  bargainor  or 
lessor.  Ho  was  the  agent  of  ttie  law  to  sell 
the  property,  and  pass  the  title  of  the  de- 
fendant in  the  executions  to  the  purchaser. 
There  is  a  substantial  reason  why  the  sav- 
ing does  not  extend  to  purchasers  at 
sheriff's  sale.  It  is  founded  upon  the  "  act- 
ual possession  and  enjoyment  of  such  land  " 
by  the  person  claiming  under  the  unreg- 
istered deed,  "either  iu  person  or  by  bis, 
her,  or  their  tenants,  at  the  time  of  the 
execution  of  such  second  deed,  or  when  the 
person  or  persons  claiming  under  or  tak- 
ing such  second  deed  had  at  the  time  of 
taking  or  purchasing  tinder  such  deed  act- 
ual or  constructive  notice  of  such  unregis- 
tered deed,  or  the  claim  of  the  person  or 
persons  holding  or  claiming  thereunder." 
Such  actual  possession  and  enjoyment  of 
the  land  is  treated  as  notice  to  a  donee, 
bargainee,  or  lessee.  It  Is  suppoRed  that 
such  persons  will  take  notice  of  the  land, 
and  have  opportunity  and  be  Interested 
and  disposed  to  see  and  make  inquiries  of 
those  in  possession  as  to  the  natur-?  of 
their  possession,  their  claim  and  title. 
But  at  the  sheriff's  sale,  made  not  on  the 
land,  but  at  the  court-house, — a  place  per- 
haps distant  from  It, — the  purchaser  naa 
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not  opportunity  on  tlie  day  of  sale  to  see 
ft,  and  learn  who  is  In  possession,  and  the 
nature  of  bis  claim  and  title.  Here  the 
plaintiff  purchased  the  land  at  the  sheriff's 
sale.  He  may  have  purchased  without 
notice.  He  may  have  purchased  suddenly, 
and  without  opportunity  to  see  who  was 
in  possession  thereof.  It  would  tend  to 
discourage  such  sales  if  purchasers  at 
them  were  charged  by  the  statute  with 
such  notice.  Uninformed  persons  would 
not  buy,  or  they  would  bid  only  nominal 
prices.  The  purpose  of  the  law  Is  not  to 
discourage,  but  tu  encourage,  bidding  at 
such  sales.  The  saving  clause  in  question 
does  not  contain  this  and  like  cases  in 
terms;  nor,  for  the  reasons  stated,  does  it 
do  so  by  implication.  Moreover,  persons 
so  claiming  under  an  unregistered  deed 
are  charged  with  notice  of  docketed  judg- 
ments against  the  donor,  bargainor,  or 


lessor  under  whom  they  claim.  They 
have  constructive  notice  of  the  sheriff's 
sale  ot  land,  and  it  is  their  own  laches  if 
they  fail  to  give  notice  at  the  sale  of  their 
claim  and  unregistered  deed.  They  could 
not — might  not  ordinarily — have  such  op- 
portunity or  information  as  would  enable 
them  to  give  notice  of  their  deed  to  subse- 
quent donees,  bargainees,  and  lessees  ot 
the  same  land.  It  is  not  probable  that  a 
bargainor  would  give  notice  to  the  holder 
ot  the  unregistered  deed  that  he  bad  sold 
the  land  a  second  time  to  another  person. 
The  defendant's  deed  does  not,  therefore, 
come  within  the  saving  provision  of  the 
proviso,  but  does  come  within  the  clause 
of  the  statute  first  above  recited. 

There  is  error.  The  plaintiff  is  entitled 
to  a  new  trial,  and  we  so  adjudge.  To 
that  end  let  this  opinion  be  certified  to  the 
superior  court. 


End  of  Voluhe  18L. 
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